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This thesis studies Shëtibf' s (d. 790/1388) frequently quoted yet Iittle explored 

and often misunderstood concept of maJlaba. The thesis argues that Shëitibi' s 

doctrine, that the protection of the ma~la~a of men is the main objective of Islamic 

law, was a product of the grave need of his time to adapt Islamic legal theory to 

new social conditions. Certain theological and moral considerations had Iimited 

the validity of ma~laba as a principle of legal reasoning. After an analysis of 

such considerations, Shëitibi proposed ma~laba as the most fundamental source of 

Islamic law. Shôtib'i was, however, reluctant to accept the logical conclusions 

of his argument and let his definition of ta'abbud be ambiguous. 

The study suggests that this doctrine could have led Islamie legal philosophy to a 

positive outlook in separating legal obligation from theological and moral ones if 

the analysis were carried on further to refine the ambiguities remaining in the 

doctrine. 
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CHAPTER 

THE PROBLEM 

ln recent years, a number of Muslim countries' governments have 

adopted policies to initiate the pro cess of social change and mo­

dernization of various instHutions, perhaps the most basic of which 

is law. Such attempts have been supported by Muslim modernism -­

a movement born out of the contact of the world of Islam with 

Western Civilization -- which aimed at adapting Islam to modern 

conditions by renovating various medieval institutions. Various 

segments of the Muslim people opposed modernization of Islam 

claiming that the teachings of Islamic law did not allow any change. 

The modernists, on the other hand, have consistently maintained that 

Islamic law is adaptable to social change. 

The above controversy has brought to the fore the problem of the 

adaptability cf Islamic law which has been so widely discussed, yet 

remains debatable. The problem has been generally formulated in 

the form of the following question: Is Islamic law immutable or is 

it adaptable to the extent that the change and modernization sought 

can be pursued under its aegis? 
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Broadly speaking, there have been two points of view in answer to this question. 

One view, which is shared bya large number of Islamicists such as C. S. Hurgronje 

and J. Schacht, and by . most of the traditional Muslim jurists, maintains that 

in its concept, and according to the nature of its development and methodology, 

Islamic law is immutable and hence not adaptable to social changes. A second 

view, which is upheld bya few experts on Islamic law such as Linant de Bellefonds 

and by the majority of Muslim reformists and jurists such as ~ub~f Ma~ma~ni, con­

tends that such legal principles as the consideration of ma~laba (roughly translated, 

human good), the flexibility of Islamic law in practice and the emphasis on 

ijtihad (independent legal reasoning) sufficiently demonstrate that Islamic law is 

adaptable to social change. 

Recent studies have touched almost ail the aspects of the problem of the adaptability 

of Islamic law. Nevertheless, the matter still remains confused, if not unattended. 

A c1ear analysis should not aim to settle the debate in favour of one or the other 

view. In fact, the continuation of the debate points out, at leost, the fact that 

elements of both adaptabi lit y and immutabi lity exist in Islamic law. An attempt 

to decide ïn favour of one side, especially if it be motivated by dogmatic, 

political, or apologetic considerations, may only further the confusion. 

Before any general conclusions be drawn regarding the adaptability of Islamic law, 

the problem requires a great deol of spade work. For a clear analysis to be 

achieved, the primary task is to study the various aspects and levels of this problem 

which should be distinguished sharply from one another and yet be studied in con-
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junction with one another. Furthermore, since Islamic theory has developed 

through the writings of various jurists having different historical backgrounds, the 

problem of adaptabil ity requires to be studied in specific reference to individual 

jurists in their historical settings. 

ln a general sense, recently the problem of adaptability has been studied in 

reference to the following three aspects: the concept of the nature of Islamic law, 

its history and its methodology. Generally no distinction has been maintained 

among these three aspects; conclusions obtained from the analysis of the history 

of Islamic law, for instance, have been read into the concept of its nature and 

vice versa.. It is not possible to deol with ail three of these aspects in one dis­

sertation. The present treatise will study only the concept of the nature of Islamie 

law in reference to the problem of the adaptabil ity. This choice is valid because 

a discussion oF the adaptabil ity of Islamic law, even in relation to the aspects of 

history and methodology, leads back to the concept of the nature of Islamie law. 

An analysis of the concept of the nature of Islamie law in the above context 

requires a detailed study of the essential ideas in Islamic legal theory, especially 

those pertinent to the question of adaptabil ity. Ma~la~a is one such idea. This 

concept is of fundamental sign ificance to the proponents of the adaptabil ity view. 

They argue that Islamic law aims at the ma~liI~ (plural of ma~la~a) of man, hence 

logically, it should welcome any social change that serves this purpose. Further­

more, with such an objective in view Islamic law cannot be rigid and inert in 

regard to social change. 
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Among the very few jurists who treated the concept of ma§laba as an independ­

ae· 
ent principle of legal theory, Abü Isbëq Ibrahim b. Musë khëitibi (d. 790/1388) 

tJi- - -
made one of the more significant contributions. In his al-Muwafaqat, "Sha!ibi 

presented a doctrine of maq~~id al-shari Ca (the purpose or ends of law) which 

comprises an exposition of the various aspects of the concept of ma~la\:la as a 

principle of legal theory. Sha!ibi is therefore a valid choice for a study.,the 

requirements of which we have discussed above. 

The choic-:: of Shatibi is further prompted by fhe fact that in their support of the 

adaptabil ity-view, it is largely Shëi!ibi upon whose arguments the modern reform-

ists have rel ied. 

ln fact, Sha!ibi is one of the jurists to whom modern writers on u~CiI al-fiqh 

(Islamic legal theory) owe their greatest debts. His books al-Muwëifaqët and 

al-I Cti~m are so extensively used by modern authors on Islamic law that one 

cannot doubt the significance of Shëtib1' s contribution to the modernists' concep-

tion of Islamic law. In particular, the concept of ma~laba, which is one of the 

essential elements of the modernist conception 
1
, is derived from Sha!ibi to a great 

extent. 

ln Egypt, Mu~ammad (Abduh used to advise his students and scholars to study 

al-Muwëifaqët in order to understand the real nature of "Islamic law making" 

(al-tashfi' al-lslo!'l'!1)2. In Pakistan, Abu' 1 A (la Mawdüdl, in his programme to 

introduce Islamic law in Pakistan, recommel,ds the translation of ~I-Muwafaqat! 

among other books on the philosophy of law, into national languages, "so that cur 
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legal experts may acquire a deep insight into and gain a correct understanding 

of the spirit of Islamic Fiqh". 3 

Since its first publication in 1884 in Tunis, five editions of al-Muwafaqat have 

so far appeared
4

, ail edited and annotated by weli-known scholars such as Müsa 

Jar Allah 
5

, Mu~ammad al-Khi~r l:Iusayn and (Abd Allah Daroz. 

Evidence for the merit of Shatibi' s lengthy work may be drawn not merely from 

the number of editions it has undergone but, more importantly, from the rank which 

al-Muwafaqëit soon attained among Muslim works on law. It came to transcend 

even the limits of the Sunni schools of law. With few exceptions, modern Muslim 

authors on legal matters or theories invariably refer to Shêi!ibT as an authoritYi 

often they draw heavily upon his doctrines. The works of the following eminent 

al., 
authors tJdequately substantiate this point: Abü Zahra, Ma'rüf,pawaiibT, Mu~ammad 

c.1.-
Iqbël, Muhammad Khudri, Yüsuf Müsèi, Mustafa Zarqa' , Abü SiMa and Abü Abd Allëh 

• ". OQ 

~ 6 
Umar. 

Furthermore, sorne modern authors grant to Shë!ibi a rank as high as that of a 

mujaddid (religious reformer believed to appear at each turn of a century). Rashfd 

Rida counts him among the mujaddids of the 8th/14th century and regards his con-. ------
tribution as equal to that of Ibn Khaldün

7
• Fëi~i1 Ibn 'Ashür

8 
and(Abd al·Muta(ël 

al-?a cfdi
9 

also express the same opinion, but ?acldf adds that Shëi!ibT ranks along­

side/~hëfiq in sigr.ificance, because his exposition of the goal and spirit of Islamic 

law made it possible for Islamic law to escape the impasse into which the strict adher-

q.f- -
ence to the limits defined by"Shëfi(i in u~ül al-fiqh had led. 

p 
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The present dissertation, therefore, proposes to seek an answer to the following 

question: What are Shë!ibi' s views on the adaptability of Islamic legal theory 

to social changes? To answer this question it undertakes to study Shë!ibT! s 

doctrine of maqa§id al-shari'a which emerged as an exposition of his con-

cept of ma§laba. 

Before an analysis of Shë!ibl ' s views ccin be launched, the question requires 

a proper understanding of the following terms: 1 adaptabiIityl , 'Islamic legal 

theory', 1 social changes ' , and 1 ma~laba~ A separate chapter (Chapter Two) 

is set apart to develop a full analysis of these terms. 

The question also requires a proper appreciation of the present status of studies 

on the question for which the answer is sought. Shë!ibP s concept of ma~laba 

as a principle of adaptabi lit y in Islamic law has not been yet directly investi­

gated. Scholars have, however, sometimes casually, and sometimes specifi­

cally, expressed their views regarding Shë!ibi 1 S thought and the concept of 

ma§laba. Although the discussions on these two matters are not necessarily 

connected with each other, yet since ~hey sometimes bear upon one another r 

a survey of previous studies on both matters is necessary. 

It is curious te note, however, that despite the prominence and the wide 

acknowledgement of Shë!ibi 1 S contribution, no exclusive study is yet known 

to have been made either on the life and works of Shëi!ibi or on his legal 

thought. 
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Two reasons con, perhaps, be suggested for the absence of such studies. 

One, as 'Abd Allah Daraz, the commentator on al-Muwafaqëit, remarks is 

the fact that Shëi!ibi l s thought is too difficult and too complex to be easily 

10 
penetrated. Margoliouth a Iso referred to' confusion and subtlety in 

Sh- ·b"l. 11 atl 1 s vlews. This complexity is not due to any abstractness of thought 

or to any l:i~zarreness in his style or in his choice of words. His style is lucid, 

and his discussion is systematic and c1ear. The difficu Ity in understanding 

Shà!ibf lies, rather, in the fact that a study of his thought demands not only 

a sufficient knowledge of the development of u~ül al-fiqh in prior times, but 

also a fair acquaintance with the development of the doctrines of fiqh, theology, 

phi losophy and mysti ci sm and more importantly, there i s required a knowledge 

of the political, economic and social developments in Shëi!ibi l s time as weil. 

Without this background knowledge his views appear to be contradictory, 

vague or abstract, and hence difficult to follow. 

The second reason has to do with a generally skeptical attitude of Islamicists 

towards sTudies of Islamie doctrines on the formol level. Gibb, for example, 

warns against studying theological doctrines arguing that since Islamic theology 

is always forced into extreme positions, it exhibits a predilection for words 

and form.isiamic doctrine thus presents an outer formulation rather than an 

inner function or reality. Hence islamic doctrines,taken literally,are not of 

much help in understanding the inner religious attitudes of Muslims. 12 

Such wan ~ngs discouraged any study of Islamic doctrines per ~, including legal 
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theory. In his discussion of Islamic legal theory, S. Hurgronje dismissed a 

discussion of the question of whether ail acts are forbidden by nature and only 

those specified by the divine law may be allowed ••• saying that "these and 

similar questions may be of importance to the Imam a 1-I:Iaramayn, but they 

do not help us to a correct understc~ding of Islam". 13 Chehata maintains 

that u~ül al-fiqh was born independently of fiqh and developed without in­

fluencing the science of law or being influenced by it.
14 

Schacht concludes 

that the theory of u~ül al-fiqh is of little direct importance for the positive 

. 15 
doc tri nes of the schools of law. Why, if a study of u~ül al-fiqh has no 

relevance to the understanding of fiqh and is merely a consideration of words 

and forms if studied ~~, should it be studied at ail? 

The first printing of al-Muwëifaqct in 1884, though di ligently edited, did not 

contain any commentary or analysis of the work. In 1909 the second printing 

appeared with an introduction in Turkish by Müsë Jar Allëih. In 1913 sorne 

extracts from another of Shëtibi' s work - AI-I<tisëm, appeared in the Cairo . ----~ 

journal AI-Maner. These extracts stirred the interest of scholars in Shëi!ibT. 

tt~~ 

ln 19161 Ignaz Goldziher, in his translation and critical study of,GhazëlÏ's 

work Fa9ëi)i~ al-Bétiniyya made use of these extracts to compare Shatibi with 

Ghazali. Although Goldziher' s knowledge about Shëi!ibT was limited {only 

the above-mentioned extracts and Turkish introduction were avai lable to him}, 

and although he confused al-ICtipm with ~ (as he insisted on 

identifying these extracts as part of al-Muwafaqgt), yet he is the first scholar 
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who tried to place Shë!ibi i s thought into a historical perspective. While com­

paring simiiarities in the treatment of the Bë!inis by Ghazëli and ShatibT, he 

found them identical. He, therefore, drewa general conclusion that lIin 

many ways Shë!ibi is through and through penetrated with the ideas of Ghazelïll .
16 

Rashld Rida, himself a warrior against bid'a, was largely responsible for creating . ----
the image of Sha!ibT as a crusader against bid'a. After publishing the above­

mentioned extracts from Shë!ibT on bid<a in AI-Maner, he edited and published 

Shë!ibi's al-I(ti~m in 1913/1914. 

This theme was further stressed by Rashid Ri~a in the biography of Mu~ammad 

<i\bduh which was published in 1931.
17 

AI-I(ti@m was reviewed by D. S. Margoliouth in The Journal of the Royal 

Asiatic Society in 1916. In his very brief review Margoliouth described the 

work as "occupied with juristic subtleties and distinctions which become more 

and more confused towards the end of the bookll. 18 Thus implicitly he rejected 

the work as not worthy of further scholarly attention. 

1 t was about the same time that, on the suggestion of Goldziher, a notice on 

Shë!ibi was included in Brockelmann ' s Supplement. This notice was based 

entirely on the information provided by Goldziher. Sorne of the factual mistakes 

by Goldziher were also included without correction. 19 

About the same time, Mubammad Khu~ri (d. 1927) a teacher at Gordon Law College 

in the Sudan at that time, published his U~ül al-fiqh, for which, in many ways, 

he drew heavily upon Shë!ibT' s al-Muwafaqëït, He also disclosed in the 



10 

( 

preface that it was on the suggestion of Mubammad Abduh that he had turned 

to AI-Muwafaqëit for understanding the nature of Islamic legislation (asrar 

al-tashrT( al-Islamf). 20 

Whi le RashTd Ri~a' s interpretation of Sho!ibT depended solely upon AI-ICti~m, 

that of Khuslrf was entirely shaped by al-Muwafaqéit. In the former he appears 

as a crusader against bidca, while in the latter as a philosopher-iurist. 

Khu~rï argued that Shéi!ibf' s teachings present the real spirit of Islamic law 

which had been forgotten by medieval jurists. 

Mu~ammad ~asan al-ttajaw'f, in his lectures on the history of Islamic Jurispru­

dence, given in 1918, did not differ greatly from Riga and Khugrï in presenting 

Sh- ·bo, . f 21 
a!1 1 s Image as a re ormer. But believing in this image he misread 

Shatibi ' s concept of obedience (Ta<obbud). ttajawï, in his lectures, main-

tained that the f1exibility of Islamic law was lost in later Islamic history as 

the iurist extended ta(abbud even to those acts which fell under the categcry 

of muCëmalët. A certain correspondent, in order to refuteI:Iajawi ' s argument, 

quoted Shëi!ibi on the point that the consideration of Tacabbud is inevitable 

in muComalat as weil. To reject this argument, l;Iajawï referred to(lzz al-D1n 

(Abd al-Salam in his support and judged the quotation from Shë}ibi in this 

light as he said: 

"This (statement of\zz al-Dln) is opposite to your quotation from the 

author of al-Muwëfaqèit where he narrowed (the application of ma~la~a) 

by imposing taCabbud on ail categories of acts. But he (Shèï!ibi) did 

not support his contention with any proof." 
22 
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We shall deal with this point in detail loter in the course of our discussion. 

It must, however, be pointed out at the moment that such an interpretation of 

Sha!ibl ' s view of taCabbud is quite misleading. Shé!ibi certainly differentiated 

between two kinds of obligations, those which are absolute and not subject to 

changes, consisting of (ibadat, and those which are relative and subject to 

changes, consisting of <"ëdCit which include mu<omalat. The former are 

ta<abbudi and the latter ma~labf. This distinction is m(1intained on the first 

level, i.e. that of shëri(, though both may become ta(abbudT on the second 

level, i.e. that of mukallaf. 

ln 1941 Lopez-Ortiz published his invaluable detailed study of certain fatawa 

(responsa) given by Granadian jurists of the fourteenth century. 23 Among 

these Shë"!ibi ' s fatawa were also included. This study provides us with the 

actual historical context against wnïch Shétibl ' s doctrine can be studied. 

Although Ortiz's study is not concerned with the philosophical questions of a 

legal theory and thus does not include al-MuwëfaqCit, yet he confirms that 

in his fatawa , Sha!ibi relied on the notions of tashll (facilitation) and 

Isti~lab. 'Shë!ibf defended custom against the rules of fiqh. It is also 

significant to note that Ortiz was impressed by the deep insight that Sha!ibÏ 

showed i nto the econom i cs of the sod et y • 

Since Ortiz was concerned with Sha!ibi ' s fatawë and not with his phi losophy 

of law, one might be misled by his remarks to conclude that Sha!ibl' s reference 

to tashll and Isti~lèib was a measure of expediency. Such an ünderstanding of 



""f 

12 

Shëi!ibï is misleading because the principle of mailaba in ShaJibf' s legal 

philosophy is a basic concept; not an expedient method of legal reasoning. 

Lopez-Ortiz' s remarks may, however, be best understood in reference to 

Shëi!ibi' s doctrine of the Ends of the law. 

ln 1916, in his study on Malik b. Anas, Abu Zahra observed that on the problem 

of (Umum and Khu~ü~ (the general and specific use of wordsjexpressions in 

general or specific meanings), Shëi!ibi forsook the Maliki stand in favour of 

- 24 
that of the I:fanafis. 

We need not go into the details of Abü Zahra' s explanation. It is sufficient 

to note that J:lanaffs and Malikfs disagree on the definition as weil as on the 

legal value of (ëmm and ~. According to Abu Zahra, for I:fanafis, the 

'amm is rated as definite or absokte (qat'f); while for Malikfs it is only --- ~ 

probable (~annl). Both schools, however, agree that C1 qat<f can be parti cu-

larized (takh~f~) only by another qat'ï; consequently, I:fanaffs reject particu­

larization of the Qur'ani commands by those apëdfth which have only 

probable (~T) authenticity. Mëïlikfs, on the other hand, accept such par-

ticularizations, because, for them it is only the kha~~ in the Qur'ën, which 

is qa(f, and which cannot be particularized bya probable badfth. 

ln 1951 cAbd al-Muta'ëil al-~a(fdf observed that in matters of dogma, Shëi!ibf 

was rigid like other jurists such as Ibn Taymiyya and Ibn Qayyim. ?a<fdf refers 

to Shatibi' s view of ribat to uphold his point. He states that Shàtibî declared 
• --t. -

that to dwell in a riba! for the sake of (ibéida only, constitutes bid'a. 25 
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Fëidil ibn (Âshür credited Shëitibf with providing an escape From the impasse . . 
that Islamic jurisprudence faced in the fourteenth century. Furthermore, ac-

cording to Ibn (Ashür, Shëi!ibl rejected the differentiation between theoretical 

and practical religion - a distinction which was maintained by a number of 

theologians and phi losophers. 26 ShëiJibf insisted on ~ unity in the essence 

of religion. That is why he also opposed the practice of classification of 

bidca into praise-worthy and condemnable. 

Ibn (Ashür argues that Shëi!ib1 and Ibn Lubb had fundamental differences on the 

legally binding nature of certain acts. By binding nature Ibn cÂshür means 

the process of acts being or becoming 'ibëdët or religious obligations. Ibn 

CÂshur concludes that Shëi!ihl ' s concept of religion was more comprehensive 

than most other jurists because he considered the payment of taxes to govern-

ment to be a religious dut y, thus regarding them as (ibëïdët. 

ln a study of transactions in the Shar1ca, made in 1955, ~ubbf Ma~ma~nT was 

struck by the modern subjective approach adapted by Shë!ibi in torts.
27 

Shëi!ibl maintained that if an act which is legal in itself is committed with the 

sole intent of inflicting in jury upon others, it is legally prohibited and must 

be prevented. Ma~ma~ni observed that this subjective approach is quite 

modern as it directs itself to the intent of the person exercising the right. 

This approach also stands in contrast to the traditional objective approach as 

formu la ted in the Ma ja lia • 

It was, perhaps, this finding that led Ma~ma~anï to a further study of Shë!ibi. 
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ln his lectures in 1962 he was more enthusiastic and admiring of Shëi~ibf. 

MahmasanT believes that the foundations of the modern renaissance in Islamic . . 
lega 1 thought were laid in the fourteenth century by the Muslim jurists who 

wrote on the methodology and the ends of Islamic law. In these writings 

they were the precursors of western legal philosophers such as Montesquieu 

who taught that the evolution of law takes place conditioned by local, 

temporal and situational changes. Ma~ma~ni reculls Shihëb al-Oin1iarëff, 

(Izz al Oln (Abd al-Salam, Ibn Qayyim and Shë!ibf as such philosophers of 

law. Among them, however, he singles out ShëijibT for the finest exposition 

of Islamic jurisprudence and philosophy of law.
28 

Since 1960 references to Shë!ibi have become 50 frequent in almost every 

work on Islamic law that a complete accûünt of them is quite impossible. 

Further, such an account would not be relevant to our purposes because few 

of these works aim to study Shë!ibi ' s philosophy. We wi Il, however, take note 

of sorne of the more important recent studies. 

ln his Islamic Methodology in History pub li shed in 1965, Fazlur Rahman dis-

cusses Shë!ibT' s views in detail to a far greater extent than earl ier scholars. 

Rahman, in his Islam, considered al-Muwëfaqët as a work on the philosophy 

of law and jurisprudence. 29 Rahman has observed Shëi!ibl' s views on the 

following points: his concept of knowledge, his views about the role of human 

reason in acquiring knowledge, and his views on ijtihëd and taqlfd. Since 

these points have been studied mainly in reference to Shëi!ibi' s epistemology, 

Rahman finds Shë.tibi' little different from other Muslim thinkers in whose 

\. 
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arguments Rahman sees a "patent denial of faith in the intellectual and moral 

powers of man Il • 
30 

Rahman, however, is reluctant to carry the above conclusion to ShëiJibl1 s legal 

thinking. He observes that although Shëi!ibi "categorically denies that reason 

has any primary role in law-making or even in the formulation of the moral 

imperatives, yet he (ShëiJibÏ) himself has exercised a great deal of rational power 

in fixing the "goals of Sharl (a. 11
31 

He also finds anirrplicit confusion in Shëi!ibi1s statement about ijtihëid that it 

\lis the necessary dut y of a Musl im Il along with the stipulation that the ijtihëid 

should not contradict the objectives of Shari~. Rahman finds this stipulation 

inconsistent because the objectives of the lawgiver cannot be formulated without 

h o f 00 °h-d 32 t e operatIon 0 'itl a • 

The above observations have significant implications for our question. Goldziher l s 

suggestion of Ghazël P s thorough influence on Shëi!ibT may mean Shëi!ibï l s accept-

ance of Ghazëirp s view on ma~laJ:ta. Ghazali is known to have rejected ma~laba 

mursala. His influence on Shë!ibi would thus amount to the rejection of the 

adaptability of Islamie legal theory to social changes. Sha!ibi l s opposition of 

bid< a {innovation}, as presented br RashTd Ri90 and others, signifies that he 

believed in the immutabil ity of Islamic law. 

A€- - r;R- _ - -
A t:Iajawi, ~~c idi and Rahman conclude that ShëiJibi was rigid, conservative and 

opposed to rational interpretation of legal matters. In other words, they are 

suggesting that ShëitibT would oppose the accommodation of Islamic law to social . 
changes. 
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d- _ _ 

On the other hand, lhu~ri, Ma~ma~ën i and Lopez-Ortiz have observed that 

his views in legal matters were flexible and that he preferred the consideration 

of human need to the hardship incurred in following the legal texts to the very 

letter. 

_ _ - crf-_ 

Ibn cAshür ' s interpretation of Sha!ibi ' s concept of din (religion) and~~aiawi' s 

conclusion about Shëï!ibi ' s conception of taCabbud (obedience) have very serious 

impl ications for Shà"!ibl 1 s view of the adaptabil ity of Islamic law. An all-

comprehensive concept of religion and an ali-inclusive conception of obedience 

suggest that Shë!ibi views every legal and social change from the angle of 

"religion" and "obedience" which only imposes limits on the adaptability of 

Islamic legal theory to social changes. 

Abü Zahra 1 s comment has obvious methodological impl ications. It suggests 

that Qur'an and ~adith, being qatCi (definitive), cannot be particularized by 

what is ~annï (probable). In the light of this view, if the concept of ma~laba is 

employed to particularize the Qur'an and ':Iadfth, it must either be inval id, or 

the concept of ma~laba must be proven to be as definitive as the Qur'an and 

Hadith • . 
To conclude, the scholars are disagreed as to the assessment of Shèi!ibl 1 s contri-

bution to Islamic jurisprudence. Their disagreement stems from their differences 

of understanding and interpretation of Shatibi' s basic terms such as bid<a, 
. ----

ta <abbud, din, etc. As is shown in the following chapters, the aboye terms are 

related to Shëi!ibl ' s conception of ma~laba which is the basis of his doctrine of 

maqë~id al-sharT (a, and they cannot be properly understood in isolation From this 
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conception. In fact, the confusion and sometimes the misinterpretation of these 

terms is caused by disregarding their relatjonship to Shâ}ibi' s conception of 

maslaha. . . 

Recently there have been a few significant studies of the concept of ma~la9a, 

but they have not paid due attention to Sha!ibL The present study contends that 

by failing to take into account Sho!ibi' s conception of ma~laba, recent studies 

have fallen short in bringing out the real signifieance of the concept of ma~laba 

as a principle of adaptability of Islamie law. 

Critical remarks and studies of the concept of ma~laba in western scholarship 

started to appear in the nineteenth century. This was the period when Musl im 

reformists of Islamie law had revived the interest in the concept of ma~laba as a 

principle of change. Before going into the details of the criticism of the concept 

of majlapa by modern scholars, sorne remarks about the emergence of the concept 

of ma~laba among modern Musl lm scholars must be made. 

ln 1857 the 'Ahd al-Amon, a document of reforms in Tunisian law, was issued. 

This document later became the fundamental legal instrument in the 1860 Con-

stitution - "the first Constitution to be issued in any Musl im country in modern 

times".33 ln its preamble, ma~lapa was referred to as the principle of interpret-

ation of law: "God ••• who has given justice as a guarantële of the preservation 

of order in this world, and has given the revelation of law in accordance with 

human interests Lma~ol ibJ. ,,34 The document then expounded the following 

three principles as the components of the concept of ma~laba: "1 iberty, security, 

l ' ,,35 
equa Ity • 
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ln 1867 Khayr al-Oin Pasha, in his Aqwam al-masëlik, reaffirmed that the prin­

ciple of mailaba must be the supreme guide of the government. 36 He found 

this prineiple extremely signifieant as it eould be used to justify a change of 

institutions in the interest of the publ ie as weil as to eondemn a change when it 

d bl " 37 oppose pu le mterest. 

thL 
ln 1899, in his speech on the reforms in the court systems in Egypt andf.Sudan, 

Mubammad 'A.bduh also stressed the use of ma~!aba ~:; ~ g~:d';ng principle in 

law making. 38 J. Schacht has argued that the prineiple of ma§iaba, aeeording 

to 'Abduh, was preferable to the literai application of Islamie law.
39 

Henry 

Laoust has also observed that the prineiple of ma~laba was one of the two ideas 

on the bûsÎs of whieh <A.bduh considered Islam to be superior to Christianity. It 

is beeause of this principle that Islam has a sense of reality more developed than 

Ch ' . . 40 rlstlanlty. 

It is to be noted that Khayr al-Oin and 'Abduh both referred to ma~laba as a 

principle of interpretation of law - and as sueh a principle of change, dynamism 

and adaptabil ity. 

The same theme, in varying versions, has been repeated by a large number of 

modern Muslim scholars of Islamie law. Among them the following are notable 
~-

illustrations: Rashld Risla, ~ubbi Îv\abma~ni, 'Abd al-Razzaq f.Sanhürf, Ma'rüf 
()..e- d- o1.~ nl-
"Oawal ibi, Mustafa"Shalabi, '"Abd al-Wahhëb Khallâf, Muhammad Khudri and 
l'" /1" ". 

Mustafa Abü Zayd. 41 .. 
ai-

ln 1906, AI-Manar published Najm al-Di'}Iawfï ' s treatise on ma~ëilib. Tawff, t/.. 
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~anbal f jurist, sometimes also c.onsidered a shi'i, represented radical views on 

ma~laba. For example, he held that the principle of ma~laba could even restrict 

(takh~i~) the appl ication of ijma C as weil as that of the Qur 'an and Sunna if the 

latter were harmful to human interests. This publ ication raised a strong reaction 

among the conservative group of scholars in Egypt. Consequently Iawff as weil 

as the concept of ma~laba was bitterly opposed. Only to illustrate this opposition, 

we quote Zëhid al-Kawtharf as fol\ows: 

"One of their spurious methods in attempting to change the Share 

in accordance with their desires is to state that 1 the basic prin­

ciple of legislûticn in such matters os relating to trarlsactions 

among men is the principle of ma~laba; if the text (na~~)opposes 

this maflaba, the text should be abandoned and ma~la~a sholJld 

be followed ' • What an evil to utter such statements, and to 

make it a basis for the construction of a new Shar e • This is 

nothing but an attempt to violate divine law (c;i:Shar c al-llahn 

in order to permit in the name of maslaha, what the Share has 

forbidden. Ask this 1 ibertine (al-fajirf what is this ~ba on 

which you want to construct your IAq~? • • :'1 The first person to 

open this gate of evil ••• was Naim'Jawff.JIônbali ••• No Muslim 

has ever uttered such a statement ••• This is a naked heresy. Who­

ever listens to such talk, he partakes of nothing of knowledge or 

religion. Il 42 

Kawthari did not deny that the Sharc took into consideration the interests and 

good of th<.'· peopl e, but what is good and what is bad can only 

be known through revelation. Ma~laba as an independent principle for the inter-

pretation of law has, therefore, no validity whatsoever. 

Kawtharï ' s criticism of ma~laba is typical of the traditional view of the concept. 

To him ma~laba is arbitrary and merely personal. In fact this fear of arbitrariness 

arising from regard for human interests, and resulting in violation of divine law is 

\. 
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a famil iar feature in the history of the development of Islamic '.egal theory. 

Ma~laba and similar legal principles which were employed in favour of the 

adaptability of Islamic law, were opposed on the same grounds. In this sense 

the concept of ma~laba has always been connected with the question of adapt-

ability. 

As a problem of legal theory the question of adaptability to social change has 

been a controversial one in the history of ~ al-fiqh. The qaçlfs in the early 

courts of law, particularly in the Umawi period, rel ied mostly on ~ (con-

sidered opinion). The use of ra'y generally amounted to a general consideration 

of human needs. The ra'y was, thus, a method that kept the then institution of 

law adaptable to social change. 

There, however, existed an opposition to ra'y among the scholars who specialized 

in hadith and in local practice. These scholars considered the use of ra'y as an . --
arbitrary and therefore unreliable method of making a decision. The diversity 

of laws that resulted from the exercise of ra'y by the qoc;lis in various cities in-

ereased the number of opponents to the use of ra' y. 

The general attitude of the ':Iadfth group was to adhere strietly to the Qur'ëin and 

Sunna (of the Prophet as weil as that of his eompanions), and thus to rejeet any 

idea of the adaptabil ity of Islamie law. This attitude was motivated by the rel i-

gious apprehension of distortion of Islamie tradition by the use of ra)y. This atti-

tude was, however, impossible to be maintained in view of the enormous degree of 
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social changes that had ta ken place in Islamie society by the end of the eighth 

century • 

The literai provisions of the Qur'ëin and Sunna were insufficient to accommodate 

the growing number of social changes. Even the method of extending these pro-

visions by accepting the ijmë C (consensus) of the past generation of scholars on 

certain matters failed to meet the demand of accommodation. The need to accom-

modate the changes could not be denied, but how to extend the Iimited legal 

provisions to adapt to these changes. 

The method of qiyas (analogy) developed as an answer to the need of the adapt­

abilityof Islamic law. Even among the l:Iadfth group, a large number of scholars 

recognized this need and accepted the va li dit y of the method of qiyas for this 

purpose. The rel igious and theological impl ications of the attitude of the J:ladîth 

group, however, spelled out the same fear of arbitrariness for the method of qiyas 

as it had done for ra)y. Consequently, the Zahir;s who still adhered to the older -- . 
trend of rejecting anything beyond the 1 iteral provisions, opposed the use of qiyas 

and departed from the mainstream of the J:ladlth group. 

Although initially a method of adaptability, yet in reaction to the féihiri and 

similar criticism, qiyës was soon ushered into the protection of strict formality. 

It was sought as a foolproof corrective of the method of ra)y. To remove the fear 

of arbitrariness, qiyas was connected with the "sources" -- the Qur'ën and 

~adith. The appeal of this method was so strong that it overshadowed its opposition 
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as weil as any other methodologieal developments in Islamie legal theory. 

Nevertheless, the method of ra)y was not completely swept away by qiyës. 

Trends similar to the use of ra)y survived in the form of principles such as 

istibsan, isti~lab,~, munësaba, etc. Incidentally, rulesderived from 

these principles constitute the basis of a considerable part of Islamic law (fiqh) --

probably ev en more than those based on qiyës. 

The qiyas which was the basis of a number of other methods in extending or 

adapting legal doctrines to social changes, was itself hampered by at least two 

1 imitations. One was the attitude of formalism which required that in order to 

be conclusive, the analogy must be derived expl icitly from the original sources 

111«- thl.. tilt 
(Qur)an, Sunna or.ijmë< of early generations). In other words, the basis of 
i' -- l' ,\ 

anal ogy must be expl icitly expressed as a "cause Il or "reason Il for the origina 1 

rul ing. This attitude discouraged the use of impl ieit cause in the original rul ing 

as a basis of anal ogy • Aiso this attitude required reference to specific original 

rul ings rather than encouraging the search for, and the appl ication of, general 

principles or the intent and IIsp irit" of the law in original rulings. 

The second limitation, which further strengthened the attitude of formalism, 

stemmed from the theological view of the problem of causality in reference to 

the attributes of God. The Ash<arls opposed the idea of there being any cau-

sality behind God' s actions and speech. Thus, since the command of God, being 

one of His acts, cannot have any cause or motive, the entire method of qiyas 

came to be suspected as wrongly or arbitrarily seeking to appoint causes for the 

commands of God. 
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One of the major consequences of the above limitations - i.e. formalism and /Ile 

denial of causality - was that the discussion on the problem of social change 

and legal theory became essentially a question of "sources of law". 

To escape this dilemma, the fahirfs rejected qiyës altogether. The Shëfi'is, 

who did not entirely reject qiyas, imposed limitations on its application. They 

rejected any method of reasoning or any form of qiyës which was not 1 inked with 

certain specific rulings in the Qur'ën or Sunna. Nevertheless, they could not 

deny the occurrence of social changes, nor could they refuse to accept these 

changes in practice. They had, therefore, to adopt methods such as isti~~ab 

(presumption of continuity of a legal evidence) to justify these .;hanges. l:Ianaffs 

and M.ël ikfs employed certain methods which did not strictly adhere to the require­

ments of the theory of the sources of law, principal\y~ethods of qiyës. Two such 

methods are isti~sëin (to decide in favour of something which is considered basan, 

good, by the jurist, over against the conclusion that may have been reached by 

qiyèis), attributed to l:Ianaffs, and isti~lëib (to decide in favour of something because 

it is considered ma~laba, more beneficial, than any alternative rule decided on 

another basis.) These methods were not accepted by ail the schools. Yet the con-

cepisof istibsën and isti~lëib have in common the consideration of human good. 

Invariably the underlying principle in the reasoning of these schools was to favour 

the adaptability of Islamic law. 

ln order to render the concept of maslghg suited to their legal philosophy, the . . 
ShëW·1 jurists imposed upon this concept the approach of the "sources of law". 
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They divided ma~laba into categories according to its basis in the sources. If 

ma~laba accorded with the sources, it was not disputable, since it was somehow 

justifiable as a method of qiyës, when it was 1 iterally derived from the sources. 

The only category which was questionable was that which was not based on the 

sources. This category was called ma~laba mursala. Naturally for the Shëifi'i 

jurists the only discussion of ma~laba that mattered was discussion of ma~lapa 

mursala. This view predominated in other schools, and ev en Mëlikis eventually 

accepted it. 

The significant consequence of the above categorization of ma~laba was that the 

original idea of ma~laba as a principal independent source came to be disregarded, 

and isti~lab came to be equated with ma~laba mursala. Recent studies related to 

ma§laba also betray this traditional outlook. 

A brief survey of the significant observations on the concept of ma~laba made in 

recent studies, to which we now turn, illustrates the above comments. 

Ignaz Goldziher compared !sti~lëb with istibsën saying that the latter is'a ~anafi 

principle according to which a decision reached by analogy can be dismissed 

when the iegislator finds that this decision opposes a certain matter which he 

believes is useful ' , which is te say that Istibséin rem oves the rigidity of law depend­

ing upon the discretion of an individual jurist. Isti~lab, on the other hand, depends 

upon a rather objective method; it removes the rigidity of law in consideration of 

general human "interests" (mailaba). He also suggests that isti~lëib partially resem­

bles the Roman legal principle of utilitum publicum as weil as Rabbinic law.
43 
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Recent studies on ma~laba can be generally divided into two groups. First, there 

are studies deal ing with ma~laba mursala or isti~lab and, second, those deal ing 

with ma~laba as such. The focus in the first group of studies is not on ma~laba 

proper but on ma~laba mursala, yet it is significant to note that for them Isti~lab 

is in no way different from ma~laba mursala. 

N. P. Aghnides and G. H. Bousqet also refer to Isti~lêib in the same sense. 

Aghnides defines it as a principle that consists in prohibiting or permitting a thing 

because it serves a useful purpose, although there is no express evidence in the 

revealed sources to support such action. 44 Bousqet ' s definition is as follows: 

Il 'sti~lèib consists of discarding by exceptional disposition the rul es deduced by 

qiyas in cases where the application of general rules would lead to illogical, 

unjust and undesirable results.
45 

J. Schacht' s treatment of ma~laba is not much different from that of the above 

scholars. He described Isti~lëib as a special form of analogy, or rather a type of 

istibscn used by early Malik; scholars and which later came to be called isti~lab.46 

Schacht re-emphasized that isti~lab is identical with the Roman legal principles 

of utilitas publica which characterises jus honorarium.
47 

R. Paret also finds istislah to be connected with istihson, but the latter is more , . . 

1 imited and definite as it replaces a general principle such as "finding good", by 

a rather specific principle, such as "according to the demand of human welfare 

(ma~laba)". N\a~laba thus is the material principle underlying isti~lab which is a 

method of reasoning. In actual details where Paret traces the history or isti~lëib, 
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he specifically refers to ma~!aba mursala, rather than ma~laba as such. This is 

why he finds nothing of much importance after Ghazëli had theorized about 

isti~lèir. His references to u~ÜI works are confined to the discussions of ma~laba 

48 
mursala. 

Analysing the treatment of ma~laba by modern Musl im scholars such as cAbduh 

and others, A. Hourani criticised their use of maslaha in a util itarian sense. He 
« • 

argued that such an interpretation of ma~laba was not justifiedj "for the traditional 

thought 1 ma~laba had been a subordinate principle, a guide in the process of 

reasoning by analogy rather than a substitute for it. 11
49 

Von Grunebaum, in his study of the concept of reason in Muslim ethics, conc\uded 

that isti§lab (the publ ic interest) is unmistakably one point at which human "reason Il 

is permitted to impinge on traditional or systematic considerations that would nor­

mally be viewed as the determining factors of Shar'f developments. 50 

Although ail of the above opinions agree in regarding ma~la~a as a principle that 

removes rigidity and suggests adaptability to changes based on human needs, yet 

according to the same writers, its function is restricted to exceptional cases or to 

use a special form of analogy. The reasons for such a 1 imited view of ma~laba in 

these studies is either that they have studied only ma~laba mursala to the exclu-

sion of other aspects of ma~la9a or that they have equated ma~laba mursala with 

ma~laba. 

There are, however 1 a few studies which evince an integral approClch to the pro-

blem of ma~laba or which study the concept of ma~laba as such. Among such 
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studies, the following four are relevent to our point. G. F. H?urani has 

- p.f- -
examined ma~la~a as an ethical concept. M. H. Kerr and Sa(id Ramaçlën"Bü!i . 

have analyzEd it in particular reference to legal theory. E. Tyan has studied it 

as a principle of methodology. 

Tyan describes ma~laba as 1 general interest ' , 1 social utility' and 1 good ' and 

has defined isti~lëib as "to recognize a rule as useful". 51 He distinguishes two 

conceptions of isti§lab. In the original conception of istijjlab, the interests 

(ma~ lib) were divided into three categories according to its recognition by the 

law, the last category being ma~lib mursala. The directing principles in this 

kind of research consisted essentially in considering the elements of social 

utility (ma§loba) and of convenience (munëisaba). The speculation according to 

this conception of isti~lëi~ remains within the Iimits of law. 

Th h • f·· 1- h • • 52 A d· h· e ot er conceptIon 0 IStl§ a. IS more extensIve. ccor mg to t IS con-

(f 

ception of isti~lab it may be admitted that this method can be employed not only 

in relation to matters which are not regulated by the precise texts of !aw! but 

also in those matters which have been subjects to such regulations, so much so 

that it be legitimate to make it prevoit over precise rules or over conflicting 

or contradicting regulations, provided that, in the final anolysls, they (the rules 

derived from this method of reasoning) remain in conformity with the objectives 

of law, i.e. they accord with the above-mentioned five major interests (religion, 

physicial integrity, descendance, patrimony and mental faculty): 53 

Tyan, thus, concluded that isti~lëi~ "is a method of interpreting alreody existing 
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rules by disengaging the spirit of these rules from the letter; exceptions and 

extensions are reached which command practical utility and correspond to the 

54 
fundamental goals of the law". 

55 
G. F. Hourani has studied mQ~la9g as an ethical concept in medi eval Islam. 

He observes that there were two theories of value in medieval Islam: one, that 

of objectivism, i.e. that the va lue has real existence; the second theory of value 

was that of theistic subjectivism, that the values are determined by th::: ':ViII of 

God. The theory of objectivism was expounded by the Mu <tazi la; the idea of 

rational good was called by them hasan or maslaha. The theory of theistic . . . 
subjectivism was maintained by the Ash(arfs. The opposition of these two theories 

manifested itself in the field of fiqh also. Jurists in the early period used certain 

methods which did not correspond with "theistic subjectivism". Principles such 

as isti9sëin and isti~lab tended rather towards "objectivism ll
• The ethical basis 

of these principles, however, remained unarticulated. The MuCtazilf theory of 

rational good ~hat there is an objective good inc\uding a real public interest 

(ma~laba) and a real justice «adl), and that they could be recognized by human 

reaso~ could have provided a basis to support the above principles. But the 

theory of objectivism was superseded by theistic subjectivism. Why'? Hourani 

suggests that, apart fromm;-eligious and political factors that prevented objectiv~ 

ism from being adopted by the lawyers, the Mu(tazilf theory of objectivism had 

its own deficiencies. First it could not show how moral judgment operates. 

Second, it could not fill up the theoretical gap between means (moral and legal acts) 
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and the end (the eternal happiness, which is the happiness in the world hereafter 

for Muslims). 

On the other hand, the theory of theistic subjectivism corresponded with Shëifi'i 

and Zëhiri views on legal reasoning, which opposed the use of ra'y and any judg-. -
ment independent of the revelation. Shëfi'"js denied the objective value of idle 

fancy, :;ann and hawa. Theologically also the theory of objectivism appeared to 

curtail the omnipotence and omniscience of God, which the theory of theistic 

sub j ect i vi sm promoted. 

Hourani' s study of ~aba, in reference to history, is confined to the early period 

of Islamic tradition. Because of this limitation he could not take into considera-

tion the development in the treatment of ma~laba by later u~üliyyin such as 

Shë!ibl. In fact, Hourani' s criticism of objectivism is mainly ethical. The three 

deficiencies that he ascribed to ma;laba as an objective value are not found in 

Sha!ibi' s conception of ma~laba as a legal value. 

Mu~ammad Sa'id Rama9ëin Bü!f presented his doctorial dissertation, Qawëbit 
r;.i-

al-Ma~laba fi al-Sharica al-Islëimiyya, at;\Azhar University in 1965. In his 

introduction to the published edition of this dissertation Bü!f explains that the 

Orientalists, whom he regards as new crusaders against Islam, have adopted a 

new measure to destroy Islam. They are urgi ng Musl ims to open the gate of 

ijtihëd, and to accomplish this end they refer to the concept of ma~la~a as the 

fundamental principle of Sharl<a. He is, however, convinced that the real 

motive behind this proposai for ijtihëd is the destruction of Islam. He admits 
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that the gate of ijtihëd has never been c\osed and that the lawgiver has given 

full consideration to the principle of mailaba, but this principle has always 

been restricted with a number of qualifications. 56 After a detailed analysis 

of etymology and the theory of the concept of ma~laba, he deduces the quali-

fications which the traditional jurists have suggested in the application of this 

principle. He also compares this concept with the concept of 'util ity 1 and 

1 pleasure l in the philosophies of Stuart Mill and J. Bentham. He conc\udes that Ma~la~a 

in its unqualified sense is identical with the above concepts which he considers as 

purely hp.donistic. The qualified concept of ma~la~a, however, contradistinguishes 

itself from utility and pleasure as it takes into consideration the following three 

characteristics. First, it is not Iimited to this world only but equally inc\udes 

the hereafter. Second, the Islamic value of good is not material. Third, the 

·d . f 1·· d· h ·d· 57 H h h 1 d d 
consl eratlon 0 re Iglon omlnates ot er consl eratlons. e as t us conc u e 

that if these and other qualifications are disregarded "and the term ma~laba alone 

is held up as a Iight post and a crit~rion, then upon my Iife ! an ijHhëld such as 

that will descend upon Muslims from ail sides. (jo prove such terrifying results 

after opening the gate of ijtihëidJ it suffices to observe t:le evil that brings the 

laws of Shar1'a out of the fortress of texts into the open, exposed to desires and 

arbitrary opinions that deceive (us) behind the name of ma~la~a and manfa'a. 11
58 

al.-

ln fact Buri' s view of ma~laba is no different from that of Zëihid~Kawthari. If 

A-t-Bütf' s expositions of ma~la~a and its qualifications are accepted, ma~la~a, as 

a matter of fact, becomes!superfluous as a legal concept. The consideration of 

~~ by the Shëiri', then only means that ma~laba is what the Shëri' commands. 
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ln other words, ma§laba has no objective value. This is a logical conclusion 

~-
from Büti' s view of Islamic law according to which he rejects a distinction be-

~ . 
tween this world and the hereafter. He does not separate mu'ëimalëit from 

'ibadëit but rather considers the former part of the latter. He does not distinguish 

between buqüq Allah and buqüq al-'Ibëid. In fact, his conception of Islamic 

law is that of ta'abbud {mere obedience}. On ail these points he is in dt.sagree-

ment even with the jurists who employ the concept of ma~laba in reference to 

human needs. His disagreement becomes particularly evident if his conclusions 

are compared with Shatibl' s conception of ma~laba. 

I!I!-Bü!i has frequently referred to Sha!ibi in his dissertation, but these references are 

M-
selective and often out of the context. "Büif' s study fails to bring out the real 

significance of the concept of ma~laba mainly because he has not given full con-

sideration to the proponents of thi s concept such as Shë!ibi. 

The same deficiency is found in M. Kerr' s study of ma~laba, which also offers 

a detailed analysis of the concept. Examining Rashid Ri~ë' s legal doctrines, 

Kerr observed that the logical conclusion of Ridëi' s arguments for the use of 

ma~laba would be that it is something equal to natural law and that isti~lëib does 

not depend on the texts and qiyas. Such conclusions, however, are not spelled 

out by Riçlëi himself. 59 Why? According to Kerr, the failure to spell out the full 

implications of the argu ment has to do with the theological nature of Islamic law 

which influences even ma~laba, theoretically the most liberal principle of legal 

interpretation in Islamic jurisprudence. The theological foundations of Islamic 
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1 •. • • •. h f h . h fi· f ' 60 
aw tnSISt on mlnlmlzlng t e part 0 uman reason ln t e ormu ahon 0 law. 

Before he goes into a detailed analysis of the concept of ma~laba in traditional 

jurisprudence, Kerr clarifies two general aspects of Islamic law which, in turn, 

affect the function of maslaha. Firstly, Istamic law has its basis in revelation 
« , 

and thus is an expression of the will of God. Kerr refers to the theological 

differences between Ash(aris and Mu'tazi lis about the will of God. In contrast 

to the MuCtazila, Ash'ari denied freedom in man' s acts. Consequently, the 

intellectual spirit and ÏiÎethods of Islamic jurisprudence "could not entirely escape 

the influence of the law' s theological underpinnings, which proclaimed that 

reason is essentially irrelevant to the substance, determination and obligatory 

character of moroi principies.
1I61 

The second aspect that affected ma~la~a was the emphasis on qiyëis. According 

to Kerr, the method of qiyas itself is a means of protecting the authority of 

1
• 62 

reve ohon. ln fact, the term <illa in jurisprudence is not applied in the 

IJsual sense of cause and effect. <Ilia is not a value judgment, but only the 

attribute or the characteristics of the matter under consideration that gives rise 

h • d 63 
to t e lU gment. Further, the limitations of the means to identify'illa are 

olso confined to the use of indication within the texte Munëisaba (suitability) 

is the only means that goes beyond the indication of the texts. Kerr finds even 

munëisaba to be a conservative, circumscribed and timid acknowledgement of the 

place of social utility (ma~laba) in God' s commands. In fact, he concludes, 

• {}..f· 1 l' - L_· b d· h . d·· f' h 64 
In/I ma ana ySls even munasaw IS su or mate to t e m Icatlons 0 t e texte 
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Kerr, th us treats maslaha as one of the aspects of munasaba. He a Iso divided 
# • 

maslaha on the basis of the conformity to sources, and thus it is only ma~laba . . 
mursala which really needs to be discussed. According to him ma~laba mursala 

is a form of qiyës, because whereas qiyas looks for ' . (illa, ma~laba mursala 

seeks hikma, a more general (illa. Kerr concludes that because it is not based .L--- __ 

on a specific 'illa, isti~la~ has been a subsidiary and occasional technique of 

d• d I·d· 65 Ispute va 1 Ity. 

ln a final analysis Kerr cornes to equate ma~la~a with ma~laba mursala. 

"The ma~laba is therefore a more specific term 
for hikma and since it is known ën each case 
not by direct indication in the textual source 
but by the jurist ' s own judgment, it is a 
maslaha mursa la • Il 66 

: : 

T 0 sum up, Kerr a Iso confi nes ma~laba to i ts correspondence wi th the tex tua 1 

sources. It is noteworthy that Kerr, in his discussion, refers to such jurists as 

a.R.-
1It'-Ghazâll and AQarâfi who viewed ma~laba in the above terms. He also discusses 

the views of Ibn Taymiyya, Ibn Qayyim and Tawn whom he chose as proponents 

of the validity of ma~laba as a principle of legal interpretation, but these 

jurists, too, regarded ma~laba as subordinate to the textuell sources and qiyas. 

The consideration of ma~laba, according to them, would prevai love .. the texts 

and qiyës only when the latter are harmful to obey. 

Kerr has not taken into account jurists,such as Shëtib1" who favour ma~laba as an 

independent legal principle. The significance of studying Shâtibi' s views is 

evident from Tyan's analysis of isti~lëib which gives a more integral picture of 

ma~laba . 
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The absence of Shëi!ibi from Kerr ' s analysis of ma~laba is regrettable. Accord-

ing to Kerr, Rashid Riçlé, whose views led Kerr to study the concept of ma~laba 

in detail, characterizes Shëijibi lias exceptionally outspoken in his defence of 

• • I-h .. 67 IStlS a • . . 

It cornes as a further surprise that Shëi!ibi was not only disregarded but also 

suffered a sort of indifference when Kerr, probably following Paret, 68 confused 

ho • hAb-II Q- 0 aE..S~h- ob"; 69 lm WI t u aSlm" a!1 10 

To sum up, the present sl"udies on ma~laba generally present an unbalanced 

analysis of this concept 0 They have failed to see the recl significance of this 

principle as it was conceived and employed by those jurists who viewed it as an 

independent principleo A study of Shà!ibi ' 5 concept of ma~laba, as already 

indicated by Tyan, can fil! this gap. 

The present study, therefore, aims to investigate Shà!ibi ' 5 concept of ma~laba 

as a principle permitting the adaptability of Islamic law. The enquiry is con-

cerned mainly with the theoretical aspect of the question of adaptabi lity 0 

Nevertheless, Shëitibi did not conceive maslaha in isolation from the social 
• « ~ 

reclities of his time, and his doctrine of the maqa~id was actually an attempt to 

answer the questions that arose in relation to ma~laba 0 The various develop-

ments in the society in which Shëi!ibi Iived and the actual legal problems with 

which Shëi!ibl was faced must be studied, as they not only explain the cause of 

Shëi!ibl's interest in this problem, but also c1arify the nature of the answer that 

Shëi}ibl was seeking in the concept of ma~laba 0 
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A brief outline of the dissertation may c1arify its scope, method and its limitations. 

The first two chapters, the present and the following, introduce the problem and 

explain the basic terms of the enquiry. The next three chapters deal with the 

social mi lieu in which ShëJibi expounded this doctrine. Chapter three outlines 

the social developments in fourteenth century Granadian society in general. 

Chapter four deals with the available information about Shë!ibl ' 5 Iife and his 

academic disputations with other scholars, and reviews his works. Chapter five 

analyses his fatawa to point out the actual legal problems which he faced. It 

also investigates whether or not Shëi!ibi showed wi lIingness to adapt to social 

changes. The following four chapters deal with Shèi!ib1 l s concept of maila~a itself. 

Chapter six outiines the maior problems that arose in traditional Muslim juris-

prudence regardi ng the concept of ma~lapa. Chapter seven ana lyses Shëi!ihf 15 

doctrine of the maqëi~id and reconstructs an understanding of his concept of ma~laba. 

Chapter eight examines Shë!ihf' 5 views on social and legal change, and attempts 

to define his basic terms in regard to the problem of adaptability. 

For the purpose of limiting the work the focus of the study falls on Shë!ibi ' 5 

doctrine of maqëi~id al-sharTca • The main sources of Shëtihi 15 thought for this . 
dissertation are thus AI-Muwofaqëit, a part of which is devoted to the exposition 

of the above doctrine, and AI-I(ti~âm. Among Shatibi' 5 works, only these two 

are relevant to our study. Detail of the publication of these two works are 

noted in Chapter four. 

The sources of information on the history of the period and on Shëi!ibl ' 5 Iife 

have been reviewed in the beginning of the relevant chapter or in the first foot-

note. 
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Regarding transliteration and translation, a transliteration table is attached. The 

Arabic affix al- with proper names is omitted. The exact translations of the terms 

are not attempted. An explanatory English translation is given in parenthesis 

when the Arabic term is used first. At later points the Arabic term itself is 

normally used without repeating the translation. English equivalent of Arabic 

terms are used only when they are usually sa accepted; in case of doubt, the 

Arabic term is supplied in parenthesis. 

References to sources in footnotes are usually short. Fuller bibliographical 

information can be found in the section on Bibliography. 
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NOTES: CHAPTER 1 

Malcolm H. Kerr, Is!amic Reform, The Political and Legal Theories of 
Mubammad <Abduh and RashTd Riçlë" (California: University of California, 
1960), p.55 ("The element in their jurisjlrudence which the modernists 
have particularly seized upon as the basb for dynamism and humanism is 
the notionofma~la~a (welfare, benefit, utility".) 

oi~ _ 
Mubammad,J<huçlri, U~ül al-Fiqh, (Cairo: Ma!ba< al-Istiqama, 1938), 
p. 11, relates that when he was appointed to teach Islamic law in Gordon 
Law College in~udan, he plonned to write a book on u~ül. He discussed 
with (Abduh, when the latter was visiting~udan, who then recommended 
a I-MuwCifaqCit to be used as a basis for the studies on the asrar a l-tashrT c 

al-lslamT. --

Aiso Mubammad ~bd Allah Daroz, in his introduction to al-Muwafaq~it, 
Vol. 1 (Matba' TijCiriya, N .0.) relates that "often we Iistened to therecommendation 
(wa~iyya) of the late (Shaykh <Abduh) to the students to obtain this book, and 
1 was ever anxious to fulfil his will. Il (p.12-13). 

3. Abü'l ACla Mawdüdf, Islamic Law and Constitution, (Lahore: Islamic publi­
cations, 1960), p.113-114. 

4. See below Chapter IV, p. 197ff. 

5. Musa JëïrAllah' sedition, in spite of patient search, is not available to the 
writer of thi s dissertation. 

6. Abü Za2ra, Malik. (Cairo: Matba(Abmad 'Alf, First edHion published in 
1946)/ DawalibT, AI-Madkhal Ha (ilm usul al-Fiqh (Beyrouth: Dar 
al-cilm l'il mala J 1n 1965), especially pp.433-41. 

7. 

Iqbal, Reconstruction of Religious Thought in Islam (Lahore: Ashraf, 1965), 
pp. 169-174.~"-
Yüsuf Müso, AI-Madkhal li dirasat Fiqh al-Islam" (Cairo: 1961), pp. 196-202. 
Mu~!afgJarqà, AI-Madkhal l'il-Fiqh al-Islami, Vol. 1 (Dimashq: Marba< 
Jëmi<aïPi,mashq, 1961), pp. 62 ff., particularly]>.68, no. 1. t:J-
Abü Sitna:' and others, Madkhal al-Fiqh al-Islam~ (Cairo: Jami<afAzhar, 1965), 
pp.97-100, 119-131 and 163-165. 

(Abd Allah (Umar, Sullam al-Wu~ül li cilm al-U~ül,(Cairo: Dar al-Ma<"ëirif, 1956), 
pp.73-76, 233-239. 

Riçla, Ta'rikh al-Ustëidh al-Imam al-Shaykh Mubammad cAbduh, Vol. l, 
(Cairo: Dar al-Maner, 1350/1931), p. Jfm and his introduction to 
al-I(ti~m, (Cairo: Tijariya, circ. 1332/1913) p. Jim. 
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8. Façlil ibn ~shür, AClam al-Fikr al-Islam; fi Tëirikh al-Maghrib al-cArabf 
(Tunis: Maktabat al-Najab, n.d.), pp.71-72. 

9. Abd.. al-Muta al al-Sa(Tdi, AI-Mujaddidun frl Islam, (Cairo: Maktabat 
al-Adab, n.d.), pp.294-296, 309. 

10. 'Abd Allah Darez, op. cit. p.11-12. 

11. D. S. Margoliouth, "Recent Arabie Li tera ture Il , in Journal of Royal 
Asiatic Society (London: 1916), pp.397-98. 

12. H. A. R. Gibb, Studies on the Civilization of Islam (Boston: Beacon, 1968), 
pp. 205-206. 

13. Hurgronje, Selected Works of C. Snouck Hurgronje, (Ed.) G. H. Bousquet 
and J. Schacht, (Leiden: Brill, 1957), p.287. 

14. Chafique Chehata, ilLogique Juridique et droit musulman" in Studia Islarnica 
Vol. XXIII (1965), p.16. 

15. J. Schacht, IIFi~hll in!.!.2, Vol. Il, p.890. 

16. Ignaz Goldziher, Streitschrift des Gazali gegen die Ba!inijia-Sekte (Leiden: 
1916), pp.32-34. 

17. See above note 7, and below n. 19. 

18. See note: Il. 

19. Goldziher op.cit. p.33. He says, "Meine Kenntnis von den Beziehungen 
dieses Sà!ibi auf das Musta~hiri grunden si ch auf Auszüge, die aus dem 
Kapitel ( \\.ü~\) der Muwafa~àt in der arabischen Zeitschrift al-Maner 
unléingst" • 

Goldziher wrote thusly despite the fact that the title of the book in this 
issue was specifically mentioned as "Kitab al-ICti~m" cf. AI-Maner, 
Vol. XVII (1913-14~ pp.54-63, 273-293. 

Eisewhere as weil, on the basis of this conclusion, Goldziher commenting 
on 1I~li al-Qor!1 s mention of a book on "al-l;Iawadith al-Bida<1I by 
Shatibi, again suggested, liEs ist jedoch moglich, dass damit ein Kapitel 
der Muwefa~ëït gemeint sei." (op.cit. note: 1). 
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tion on Goldziher ' s remarks, wrongly describes these excerpts in AI-Manâr 
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25. AQ~aCidT, ~. cit. p.311. ~a(fdi's views on Shëi!ibi's rigidity are mostly un­
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CHAPTER Il 

ISIAMIC LEGAL THEORY AND SOCIAL CHANGE 

The relationship between legal theory and social change is one of the basic 

problems of the philosophy of law. l Law, wh i ch by i ts na ture, tends to be 

unchanging, always faces the challenge of social changes which demand adapt-

ability from law. Most often the impact of social change is so profound that it 

affects legal concepts as weil as institutions and thus crea tes a need for a fresh 

philosophy of law. The problem of social change and legal theory is of particu-

lar significance in case of Islamic law. Islamic law is generally defined as 

religious, sacred and hence immutable. How does such a law face the challenge 

of change? 

Shatibi sought an answer to such a challenge in the principle of maslaha. A . . . 
discussion of Shëi!ibi' s answer is, however, unwarranted unless we first explain 

what the'immutability'of Islamic law means. The present chapter attempts to 

examine the arguments of recent studies on the immutability of Islamic law. From 

this examination will be drawn definitions of the key terms in the problem of the 

present study. 

Presuming that the interaction between social change and legal theory must have 

been at work in Islamic law before Shë!ibi as weil, it may be rightfully suggested 

that to evaluate Shëitibi' s contribution to the philosophy of Islamic law his views 
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must be studied in comparison with those of his predecessors. Unfortunately, 

fulfi Iment of this task is not possible in view of the present state of scholarship 

on the philosophy of Islamic law; not only because a general history of Islamic 

legal philosophy do es not exist, but also because very few stüdies have been 

made on individual usül works. _.-

On the other hand, an attempt to establish the views of Shë}ibf ' s predecessors 

by surveying the original sources is also beyond the scope of this study. The 

literature available on u~ül al-fiqh, belonging to the pre-Shë!ibi period is 

enormous and there is no way to estimate how much more material was lost or not 

yet discovered. There is, in addition, the problem of the differences in the 

legal doctrines among various schools of law due to the various theological and 

philosophical predilections of the usül writers. Such extra-Iegal considerations 
~ 

are reflected in the treatment of legal theory. A survey of the philosophy of 

law, therefore, would demand an investigation of ail these aspects which is im-

possible within the limited scope of this dissertation. 

It is with these limitations in view that in attelilpting to formulate an understanding 

of the key terms of the problem of adaptability of Islamic legal theory to social 

change, this chapter proposes to make an analysis of the findings of recent 

scholarship on this problem. This choice is made mainly in consideration of the 

fact that in the modern period (since the beginning of the nineteenth century) 

the question of the adaptability of legal theory to social change has been asked 

more pointedly than ever before. Hence, the formulation of the problem can be 



expected to be clearer than in earlier periods of the history of Islamic law. 

It must be stressed, however, at the very outset, that the following is not a report 

on the present state of scholarship on this problem, and, as such, it does not aim 

to be exhaustive. What we intend to do in the remaining pages is to establish the 

prominent land marks of the problem in reference to which ShëitibP s views may be 

analysed. 

ln the nineteenth century when most of the Muslim peoples, directly or indirectly, 

came to be ruled by Western powers, a number of attempts were made to reform 

the laws of the Muslim peoples. Whether they were attempts to codify or to 

modify the Muslim laws, the strong religious reaction among the Muslim peoples 

against such legislative attempts made the reformists aware of the complexities 

of the problem of change in the Islamic law. 

The early colonial policy of non-interference in personal and religious matters, 

particularly in India, in fact, tended to support the conservatives' view of the 

immutabi lit y of Islamic law. 
2 

One of the solutions to avoid interference in 

persona 1 laws was sought in establishing separa te courts for personal and 

religious matters. This solution required either that these courts should be en-

trusted entirely to the traditional jurists or that the judges should be assisted by 

specialists trained in the traditional Muslim laws. The situation led to a series 

of translations of the traditional texts and their codification along Western 

patterns. This was the beginning of legislative modernism in Islamic law. 
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The early legislative modernism, however, added a new dimension to the problem. 

Most of the translators and jurists were lawyers such as Van Den Berg and M. Morand 

and their attempts at translations and codifications were meant for judges in modern 

courts. More significaiîtly, Most of them were foreigners and non-Muslims. P~r-

haps naturally they tended to treat the whole body of Islamic law as though H 

were V\éstern law. At the extreme of their reform efforts, they excluded from the 

body of Islamic law what they considered as not belonging to Law. The underlying 

conception in these attempts was thtlt Is!amic law, Iike other laws, could be 

changed, reformed and codified by government legislation according to social 

needs. Confronted with orthodox conservative opposition, these men spelled out 

their views more explicitly by questionning the idea of the immutability of Islamic 

3 
law. 

This view of Islamic law was strongly criticised by Islamicists, especially by Snouck 

H .4 dG B .. 5 
urgronle an • ergstrasser. Hurgronje pointed out that it was a mistake 

to treat Islamic law like Western law and that Islamic law was a • doctrine of 

duties' • By its nature it was religious law, ':lnd as such it was immutable.
6 

Consequently, from that time, as J. Schacht also reported in his lecture on the 

status of scholarship on Islamic law, 
7 

there appeared two approaches to the 

study of Islamic law: one, that of the lawyers, the other, that of the Islamicists. 

An implicit controversy between these two approach es continues even today on 

the problem of legal theory and social change. 

ln a very broad sense this problem has been formulated by recent scholarship thus: 
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Is Islamic law immutable, or is it adaptable to social change? Whereas the 

lawyers have been inclined to regard Islamic law as adaptable to social change, 

the Islamicists have stressed the immutable character of Islamic law. 

The arguments of the advocates of the immutability of Islamic law con be summed 

up in the following three general statements: 

1. Islamic law is immutable because the authoritative, divine 

and absolute concept of law in Islam does not allow change 

in legal concepts and institutions. As a corollary to this 

concept, its sanction is divine and hence cannot change. 

2. Islamic law is immutable because the nature of its origin and 

its development in its formulative period isolated it from the 

institutions of legal and social change - the courts and the 

state. 

3. Islamic law is immutable as it did not develop an adequate 

methodologyof legal change. 

ihe advocates of the adaptability-view disagree with the above conclusions, 

yet their arguments also turn around these three aspects of Islamic law: concept, 

history and methodolgy. 

It is, therefore, possible to accept these three aspects as general landmarks in 

surveying the problem of social change and legal theory. The following discussion 

is, therefore, arranged according to these three aspects. 
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1) THE CONCEPT OF LAW 

The argument that the 'slamic concept of law is absolute and authoritative and 

hence immutable, has been advanced from two points of view. First, with 

regard to the source of 's/amie law, it is contended that the source of 'slamic law 

is the will of God, which is absolute and unchangeable. The second point of 

view springs from the definition of 'slamic law; there it is demonstrated that 

Islamic law cannot be identified as law in the proper sense, rather it is an ethical or 

morol system of rules. The first view, thus, treats the problem of the concept of 

law in terms of the distinction between reason and revelation. The second view 

deals with it in terms of the distinction between law and morality. 

The arguments in regard to the first view take into account two subject matters: 

i) law and theology and ii) law and epistemology. 

J. Schacht has very forcefully argued in his article, "Theology and Law in Islam", 

that there has always been a close connection between Islamic law and theology; 

and that certain isolated instances of separatist trends are only occidental. He 

has demonstrated this connection by the fact that the schools of law and their 

eponyms showed their interest both in lawand in theology. 
8 

Further, a certain 

symbiosis of the schools of law and the schoo's of theology existed throughout the 

history of 'slamie law. 
9 

Malcolm H. Kerr 0150 observes that the concept of 'slamic law is very firmly 

grounded in theology. 1
0 
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The connection between law and theology, however, must not be understood in 

the sense that law was theological so as to be a counterpart of "Divine Law" or 

\JCanon law" as in Christian teachings. \Jlslam", as Schacht put it, "is a 

religion of action rather thon of beliefll. 11 Hence a "Theology" in the 

Christian sense could not be conceived of in Islam. The argument asserting the 

theological foundations of the concept of Islamic law is advanced simply to 

stress that the law' s source is Divine will, and not human reason. 

C. H. Toy has put this idea more neatly by comparing the Greek and the Semitic 

concepts of law. He found that Semites conceived law as absolute, revealed 

by God; whereas the Greeks worked out the idea of natural law. The absolute 

law of the Semites is external, imposed on man from without, by God, while the 

Greek conception is of an inward law which is part of man' s nature. 12 

It appears that arguments holding Islamic law to be theologically grounded are 

advanced in the sense in whi ch Toy speoks about the Semitic concept of absolute 

law. The evidences that the advocates of the immutability view present to 

prove their point confirm our observation. 

The first evidence they advance concerns the divinity of the sources of Islami c 

law. It is argued that Islamic law seeks its basis in Divine Revelation through 

the Prophet; it is embedded in the Qurlan and Ijadfth. Being divine, or 

divinely inspired these sources are believed to be sacred, final, eternal and 

hence immutable. It is in this sense that some scholars have understood Islamic 

law as divine law. Among them N. J. Coulson,13 H. A. R. Gibb, 14 

H. J. Liebesny,15 M. Khadduri, 16 H. Lammens,17 G. Makdisi,18 and 

particularly J. N. D. Anderson
19 

have expressed this view. 



Leon Ostrorog,20 S. G. V. Fitzgerald
21 

and sorne others have disagreed with the 

view of the scholars mentioned above. They argue that the strictly legal materials 

in these 'revealed' sources are limited and, indeed, negligible. Furthermore, 

This marerial is more concerned with the religious and moral teachings than with 

matters strictly pertinent to law. The whole body of Islamic law, cannot, there-

fore, be called revealed and sacred when the amount of legal material existing 

in the revealed sources is very little. 

The second evidence advanced by the advocates of the immutabi lity view takes the 

question of the sources of law in a more abstract sense. It contends that Islami c 

law has its source in the Wi Il of God. Since Gibb has expressed this view more 

succinctly, we quote him as follows: 

"The conception of law in Islam is th us authoritarian to the last degree. 
'The law, which is the constitution of the Community, cannot be other 
than the Wi Il of God, revealed through the Prophet'. This is a Semitic 
form of the principle that 'The will of the soverign is law' , since2ttod 
is the sole Head of the Community and therefore sole Legislator". 

The concept of the Will of God has theological implications, which render it 

entirely absolute and immutable. The reason for this situation Gibb finds in the 

nature of the development of Muslim theology. Because of its stress on monotheism, 

Islamie theology refused to admit any limitations whatsoever upon the Power and 

the Will of God. But the frame of reference of these theological discussions 

was Aristotelian logic rather than metaphysics. Consequently, the theology was 

forced into extreme positions; one such position is that there could be no agent 

of any kind in the universe except God, since the existence of an agent implies 

the possibility of an action independent of God, and, therefore, a theoretieal 
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limitation upon the absolute power of God.
23 

This conclusion was extended 

even to • human acts'; man was not considered the free agent of his acts. 

This, apparently, would also imply a denial of moral and legal responsibi Iity on 

the part of man. It would also imply that nothing can be qualified as good or 

bad except in relation to His will, because the Creation would have no intrinsic 

value. The knowledge of this value can only be had through revelation and not 

through human reason; !eading to the other subject matter of the concept of law, 

its epistemology. 

The arguments in respect to epistemology of Islamic law have referred to two 

aspects of the problem, a) the possibility and method of knowing the law, and 

b) the role of human reason. 

Gibb has brought these points clearly to the fore. He argues that Islamic law 

is thought of, not as a product of human intelligence and adaptation to social 

needs and ideals, but of divine inspiration and hence immutable. The QurJan 

and Ijadlth are not the basis of Islamic legal speculation but only its sources. 

The real foundation of the law is to be sought in the attitude of mind which 

determined the methods of utilizing these sources. The ultimate reason of such 

a mental attitude 15 metaphysical; an ~ priori conviction of the imperfection 

of human reason and its inability to apprehend by its sole powers the real nature 

of the good, or indeed, of any reality whatsoever.
24 

As a corollary of the above concept of the epistemology of law, no primarjy role 

is allowed to independent human reason in law making. 
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Schacht has pointed out that as a consequence of such 1;10 epistemological attitude 

a number of irrational elements have survived in the Islami c law. 25 R. Brunschvig 

also speaks of the irrationality of Islamic law in this special sense.
26 

G. F. 

Hourani 1 s distinction of two theories of values in Islam is also concerned with the 

. d.. 27 
pOint we are Iscussmg. 

The concept in Islamic legal theory that implies the employment of reason in knowing 

and interpreting law is ma~laba. In fact, bothGrunebaum
28 

and Hourani
29 

have 

classified it as a rational principle. This classification has been, however, disputed 

by scholars like Schacht. 30 

The second view, in regard to the concept of Islamic law - dealing with it in terms 

of the opposition between law and morality - is concerned with its definition. 

Since law and morality or ethics have a great deol in common, they are often 

liable to be confused. Hence, any attempt to define law necessarily starts by 

distinguishing one from the other, law from morality. In defining Islamic law, 

Islamicists conclude that it is a system of ethical or moral rules. This conclusion 

must be understood in reference to the separation of law from morality. By 

defining Islamic lawas 'ethics' it is certainly never implied that it is a branch 

of philosophy; nor is it 'morality' in the sense of having its source in social 

customs on Iy • 

The main aim of the argument in describing Islamic law as ethical law was to 

refute the modern lawyers' approach to Islamic law as being law in the modern 

sense. The second aim was to maintain the position that, being a system of ethics, 
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Islamic law is not capable of change through legîslation. Snouck Hurgronje was 

the first scholar to advance this argument. 
31 

Islamic law as a 'Doctrine of Duties'. 

He defined, in very c1ear terms, 

32 
Th. W. Juynboll and others agreed 

with Hurgronje. G. H. Bousquet carried this argument to the extent of affirming 

that Islamic law is idealistic and casuistic, based on imaginative, non-discursive 

and often rationally absurd hypotheses.
33 

Gibb' s elaboration on this point is very succinct, To maintain that Islamic law 

was a system of ethics would naturally imply that it was a system based on human 

reason; Gibb explained that it was an ethical system in contradistinction to a 

legal system; yet it was not a rational or philosophical system as it sought its basis 

in revelation. The main points in his argument that distinguish Islamic law as an 

ethical system in contrast to a legal system were the following: 

a} The classification and categories of actions in Islamic law are moral, 

not juridical. The five categories of obligatory, recommended, indifferent, 

reprehensible and forbidden which are to coyer ail human actions, are moral and 

h' 1 34 et Ica. 

Schacht, however, made it clear that the ethical nature of the categories of action 

does not mean that there did not exist any legal subject-matter in Islamic law. 

As a matter of fact, Schacht maintained, the legal subject-matter can be dis-

tinguished from other subjects but what is meant by the all-inclusiveness of these 

five moral categories is that even I~gal subject-matter is classified as an ethical 

cl \" d 35 an re Iglous uty. 
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b} Islamic law speaks of "duties", not of "rights". In other words there is 

much more emphasis on what one ought to do rather than upon what one is 

entitled to claim as a right. The term huqüq even though it means IIrights" in a 
~ 

sense, nonetheless, does not contradict the point. In Islamic law, buquq are 

divided into those belonging to God and those belonging to men. Subsequently, 

the latter are subordinated to the former, and this, in fact, renders them into 

religious and ethical duties rather than rights in the strictest meaning. 

c} Penalties and sanctions in Islamic law are religious and moral, not civil 

and lega!. The term used for a penalty, even in matters belonging to penal 

law, is budüd Allah (the limits of God) which stresses the fact that a certain offence 

has been committed against God and that it is His right to impose penalty. 36 

Schacht explains further that the other category of penalty called taCzfr, according 

to which a qëïçli {judge} may punish at his discretion any act which, in his opinion, 

calls for punishment, in fact, did not belong to the Islamic legislation which 

appears in the Qur'ëin and in the tradition of the Prophet.
37 

What is implied 

in this explanation is that the concept of civil penalty which the term taCzl1 

might convey, originally did not belong to the concept of Islami c law. 
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2) THE HISTORICAL NATURE OF ISIAMIC LA.W 

ln the above section on the concept of law we dealt with explanations of how the 

idea of law is conceived in Islamic legal thought. The present section treats the 

explanation of the characteristics of Islamic law as it developed historically. This 

section, however, does not include questions regarding its application in practice; 

the matter of practice is treated separately in the section following. 

ln general, those who took a historical approach for understanding the nature of 

Islamic law have pointed out the following as its characteristics: 1) its idealistic 

nature, 2) its religious nature, 3) its rigidity, and 4) its casuistic nature. 

Ali four characteri~tics are related to one another and are presented as the reasons 

for the law 1 s i mmutabi 1 i ty • 

The arguments about the nature as revealed in its history of Islamic law, concern 

the analysis of the following areas: i) the origins of Islamic law; ii) Islamic law 

and state legislation; iii) the role of the institution of the qcsil; and iv) the 

establishment of the schools of Islamic law. 

The Origins of Islamic Law: 

The traditional Muslim point of view, later accepted by a number of modern 

scholars, maintained that Islamic law began with the Divine Revelation in the 

Qur'én and with Mubammad 1 s decisions. These decisions as preserved in the large 

corpus of Ijadith literature were believed to be the foundation of Islamic law. 

1. Goldziher ' s study of the l:Iadfth literature from the point of view of its hi storici t Y 
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d h h •• f h 1 f h' l' .• .• 38 expose t e aut entlclty 0 t e arger part 0 t IS Iterature to senous cntlclsm. 

J. Schacht
39 

and R. Brunschvig 40 brought this criticism to bear upon that part 

of the Hadith literahlre that concerned Islamic law. Schacht argued that a large . ---
number of legal a~dfth were, in fact, legal doctrines of the early scholars of 

Islamic law which were projected back to the Prophet in the form of~, badith 

being the most acceptable method of establishing a point. 

Sorne scholas also found that there existed in Islamic lawa considerable foreign 

element coming especially from Roman law.
41 

As the ancient schools of law 

developed in areas where Roman law had been applied before the ad vent of Islam, 

these scholars concluded that the origins of Islamic law must be sought in Roman 

law. This view has been a point of controversy among a number of scholars. 

Schacht connected the existence of the foreign elements to the Sunna. He argued 

that the ancient scholars, in fact, had assimilated local administrative practices 

and foreign legal elements into a series of doctrines which they had Islamicized 

b · • h' hS 42 y Incorporat,"g t em ,"to t e~. 

The need for projection backward to the Prophet was not felt unti 1 Shafici very 

forcefully presented the thesis of the traditionists and established the sole 

authority of the Prophet in opposition to the authority of "living tradition". 

The bearing of these studies on the origins of the law and upon the problem of the 

law' s immutability lies in their ccnclusion that Islamic law originated from a 

pious and religious motivation. This motivation became stronger as the religious 

element in the law was threatened by the attempts of government in the early 
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(Abbas; period to control Islamic law. T () scve Islamic law from government 

control, Muslim jurists stressed its religious and divine nature so as to raise it 

above any human tampering. 

Gold:z:iher ' sand Schacht ' s criticism on the authenticity of the l:Iadfth literature 

have been questioned in a number of recent studies, but since most of these 

studies are not directly relevant to the question of the law l s origins, they do not 

concern us here. Two studies are, however, relevant to our discussion. 

43 
Fazlur Rahman disagreed with Schacht ' s conclusion that the Sunna of the 

Prophet was a late concept that emerged in consequence of the development of the 

l:Iadith movement. Using literary, philological and historical evidence, 

F. Rahman showed that, contrary to Schacht ' s argument, the Sunna of the Prophet 

could not have been a late concept. If Rahman ' s conclusion is accepted, it 

would mean that the origin of Islamic law is to be sought in the early period of 

Islam. 

S. D. Goitein,44 although he has insisted that his conclusions do not differ from 

those of Schacht, suggested that the origins of Islamic law may be dated to the 

year 5/627. Goitein draws his conclusions from a Qur'énic verse which, he says, 

establ ishes Muhammad 1 s role as law-giver. From the verse he concluded that the . 
idea of Islamic law was not the result of post-Qur'émic developments but was 

formulated by Mu~ammad himself. 

Besides these differences in determining the historic beginnings of Islamic law, ail 

of the above arguments agree upon the religious nature of its origins. 
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ii) Islamic Law and State Legislation: 

Gibb observed that in Islam the law preceded the state, both logically and in 

terms of time, and that the state existed for the sole purpose of maintaining and 

enforcing the law. 45 Gibb argued that in the Umawi period the formulation of 

the Revealed Law was left in the hands of theologians. The ad vent of the (Abbësl 

Caliphs brought this scholastic law, for the first time, to the test of practiee. 46 

Schacht ' s investigation of the early development of Islamic law explains the above 

b • h' • Il 47 o servahon Istonca y. As was mentioned above, Schacht conc\uded that 

Islamic law began with the activities of the jurists due to religious motives; it was 

not created by state legislation. This phenomenon resulted in the jurists l con-

viction of the independence of Islamic law from state control. Certain historical 

events in the eighth century solidified this attitude further. 

ln the early C'Abbëisi period the administration of justice was in chaotic condition 

because of the lack of unit y in juridical doctrines. Ibn al-Muqaffa C
, a secretary 

in the cAbbasf government, strongly recommended that the caliph control this 

diversity of opinions by state legislation. 48 The jurists reacted to this suggestion 

by insisting that the law was superior to the state, and hence not subject to state 

1 . l' 49 egls atlon. 

Whether Islamie law maintained this independence in actual practice is a matter 

dealt with in the next section. What concerns us here is the conclusion that 

many 'scholars have drawn from observations on the nature of the law in relation 

to the state. 
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H. Lammens and others have argued that, being severed from state legislation, 

Islamic law became divorced from social rectities.
50 

G. H. Bousquet concluded 

that the idea of successive adaptations to changing circumstances was strange to 

• 51 
Its system. 

Claude Cahen, however, has disagreed with such conclusions. He argues that the 

problem for the early jurists was not to derive the ideal of Muslim government but 

rather to institute a very loose filtering which would reserve to them the bestowal 

upon the régime as a whole of its certificate of 1 good Muslim ' • He concluded that 

"it would be supremely unjust ••• to regard the work of the ~bbëisi jurists as abstract 

and turning the back on rea lit y Il • 52 

iii) Role of the Institution of the .• pi: 

The institution of the qâ9Ï evolved out of the pre-Islamic institution of the I:fakam 

(arbitrator). Like the ~, the early qoçli was bound by the precedents of 

local tradition and decided cases, not through sorne formai methods of reasoning, 

b d" h· d· " 53 
ut accor Ing to IS own Iscretlon. As Schacht has shown, the decisions of 

the Umawl qcçJis incorporated local elements. In the later development of Islamic 

law the se decisions were assimi lated into the body of Islamic law. 54 Yet the 

role of qëiçll was not recognized to be that of making or interpreting the law, but, 

essentially, only of applying it. 

ln the 'Abbosf period the office of qâçli was connected with Islamic law, thus 

separating it From the general state administration and making it subject to Islamic 
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55 
law only. later when the schools of law were established, the role of the 

qëidi was reduced to the application of the teachings of one of these schools • 
...:.....c.-

This limitation caused the complete stagnation of the law. 

N. J. Coulson, in analysing the causes of the widespread dislike of the office of 

qà~f among the jUrists, concluded that the rejection of the office could not be 

fully explained by such factors as the fear of sudden political disfavour or as 

pious motives, such as 1. Goldziher, Amerdoz and E. Tyan had suggested. 

According to Coulson the real cause of dislike of the office was its impracticable 

d .d ,. . 56 
an 1 ea Ishc nature. 

Coulson observed a significant distinction in the attitude of the jurists toward the 

institution; the distinction between the attitude of the practical lawyers and the 

attitude of the idealist traditionists. He stresses that this distinction was real 

and vital in the history of Islamic law.
57 

For lawyers, Islamic law consisted of 

enforceable legal rules; for traditionists it was a code of moral and religious 

duties. The former regarded the office of q09f as essential and honourable; 

the latter wished to avoid it at 011 costs. The attitude of the lawyers was a con-

tinuation of the outlook of the early Umawi qâgfs who, as legal secretaries, were 

responsible to the governor. The other attitude was the result of the growing in-

fluence of the religious concept of law in the eighth century, extending to the 

office of the qa~f. The morally-inclined qëiçlfs began to feel that their allegiance 

lay to religion rather thon to the interests of the governor. 

As a result of this dichotomy there developed two trends of law; the' religious law' 
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as expounded by the jurists and the • positive law' as administered by the courts. 

An example of the latter is the development of camai (juridical practice), as 

court law in the Mëilikf school.
58 

H. Toledano has observed that camai became "an instrument for modifying and 

adapting the shari'a to meet the practical needs of the society, and the judges in 

Morocco were filling the some role as their predecessors in the first two centuries 

of Islam Il .59 

iv) The Establishment of the Schools of Law: 

As a result of the rapid legal activity from the late Umawi period until the end 

of the second century, there emerged certain schools of law which were consoli-

dated to the extent that adh~rem~e to one of the se schools was common and also 

necessory. This adherence was i'equired not only of the layman but also of the 

që~f and the juriste This requirement was called taqlfd. 

The effects of taqlfd on the growth of Islamie law were fateful. It reduced legal 

activities to the confines of partieular schools. On the one hand, the procedure 

of legal reasoning became mechanical and, on the other hand, the whole body 

of Islamic law was cast into a rigid mold, not allowing further independent growth. 60 

The phenomenon of taql1d has been considered by a number of scholars as a 

factor responsible for the belief in the immutability of Islamic law. 
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3) IStAMIC tAW IN PRACTICE 

Most studies on Islamic law lay stress on the gap between theory and practice. 

This gap has been so striking that sorne scholars such as J. Kramers even suggested 

the distinction between two systems of law in Islam: 1 droit de Il Islam l 
, the laws 

in practice, and 1 droit islamique ' , the law in theory.61 

The cleavage between theory and practice has been obsprved under three aspects: 

i) between Islamic law and the ~1,J$toms of the Muslim people; ii) between Islamic 

law as elaborated in Texts and as practiced in the courts; iii) between different 

kinds of subject matters in reference to their application. 

Although custom was not recognized, theoretically, as a source of Islamic law, 62 

yet scholars have observed that custom not only played an important role in the 

growth of Islamic law but also that it always co-existed with the law.
63 

As for the cleavage between the jurists ' law and the court law, scholars have 

ObSeï\ied that the administration of justice was not completely subject to Islamic 

law. An evident example of this was the introduction of the courts of na~ar fi al­

maiclim where decisions were reached through individual discretion and Siyësa. 

The jurisdiction of the qaçlf was Iimited, and even there interference by the 

governor and other government officiaIs in the qa~11 s decision, and restric-

ting his competence in legal matters, was so frequent that, in fact, the applicability 

of sharica law in courts was more and more restricted. Consequently, the 1 positive 

law l applied in the courts grew separately from the religious law. 

As mentioned above the (amal tradition is an example of the positive law. As a 
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matter of fact, it was assimilated into MalikI law as a doctrine that had a regula-

tive force. The judges were required to follow it even when it ran contrary to 

the dominant opinion of the school. 64 

Customary law and the law of the courts that responded to socia 1 needs and that 

were adaptable to social changes ought to have influenced Islamic law. This 

influence, as observed by the scholars, did operate, but it varied according to 

the various subject matters of Islamic law. 

A. L. Udovitch believes that Bergstréisser was the first scholar who pointed out 

h• . fi 65 t IS ln uence. He distinguished three broad categories of the subject matters 

of Islamic law: 

1. Ritual, family and inheritance laws, which though they accepted 

certain changes based on custom, yet remained as a whole 

closest to Islamic law. 

2. Constitutional, criminal and fiscal laws - an area where Cahen 

believed the jurists to be very flexible
66 

- which was constantly 

being adapted to social changes. In fact, Bergstrasser observed 

that this category of Islamic law diverged farthest and in sorne 

cases completely from the classifcal formulation of Islamic law. 67 

3. Commerciallaws, or to use Schacht' s terminology, the laws of 

contract and obligation, fell somewhere between the two ex­

tremes. Schacht, 68 in one of his early statements agreed with 

H • 69 h . • d h 1 1 • • 1 r urgronle w 0 mamtalne t at s amie eommerelo jaw 

remained for the most part a dead letter. 

\, 
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4) THE QUESTION OF METHOD 

The significance of the question of method in reference to the immutability 

of Islamic law has been generally recognized by ail scholars. Every system 

of law tends to be perfect and permanent; hence a sense of immutabil ity has 

gathered around the concept of law. But changing social needs challenge 

such an attitude. Various systems of law have devised certain methods to 

meet such chc:l\enges. For instance, Roman law resolved this problem by dis-

tinguishing between ~ civile which was strict and jus honorarium which was 

elastic.
71 

ln Common law the flexibility was achieved through Equity.72 

The question of method in Islamic law has generaily been discussed in reference 

to the c1assical theory of the • four sources of Islamic law' .73 

Modern scholarship a Iso discusses the question of the method in reference to 

74 75 
the sources of Islamic law. E. Tyan and Ch. Chehata observed that 

Islamic law did evo\ve methods to adapt legal theory to changes. Chehata 

spoke about the principle of IstiPsën as being the counterpart of Equity in 

Common law. 76 Tyan pointed out three such methods: Isti~scïn, Isti;lab, 

and Siyasa Shar(iyya (administration of justice according to Islamic law). Ali 

of these methods were devices to incorporate social changes into Islamic law 

where the strict requirements of Islamic law would not allow this. 

Schacht contended that Islamic law did not and could not evolve such methods,77 

mainly because by its very nature Islamic law was not in need of them. 
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Islamie law was not an official law like other laws. Official law came to be 

by the authority of secular legislators, but Islamic law did not recognize it. 

Hence Islamic law was a 1 sacred law l par excellence; perfect, immutable, 

and not in need of change. Schacht maintained that princip:.:.~ such as curf, 

istibsëin, isti~lèib and'Cmal were not used as principles of change but rather to 

interpret and justify the already existing rules of Islamic law. Moreover, if 

ever they were used to adopt certain changes they were meant to bui Id a pro­

tective zone around that particular change lest it affect the whole of the 

78 
theory. 

Malcolm H. Kerr, in his study of Islamic reforms in the nineteenth century, has 

confirmed Schacht ' s conclusions. Kerr chose to study the principle of ma~laba 

("welfare, benefit, utility"l9 because it was considered by the upholders of 

the dynamism in Islamie law as a principle of adaptability. 80 He concluded 

that although theoretically a liberal principle, the ma~laba in actual application 

succumbed to the theological and idealistic limitations imposed upon it by the 

Islami c lega 1 theory. 

Conclusion 

As suggested at the beginning of this chapter, for the subsequent discussion of 

the problem, this chapter provides us with a conceptual framework in two res­

pects. First, it helps us develop definitions of the key terms of the problem. 

Second, it gives us the basic assumptions and premises of the argument. The 

conclusion of this chapter, therefore, consists of two parts. First, it deals 
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with definitions of the concepts and terms in reference to the above discussion. 

ln the second part it defines the assumptions and the manner of argument to be 

followed in the rest of the thesis. 

Before proceeding to definitions, a general conclusion of the above debate upon 

the problem must be given. 

The above discussion soows that the scholar:. are divided on the question of the 

adaptability of legal theory to social changes. 

The immutability view maintains that the main reason for affirming the unchange­

abil ity of the law is that, by its very concept, Islamic law is not adaptable to 

social changes. In the actual history of the law, because of its self-concept, 

Islamic legal theory has been divorced from social realities. It has been separated 

from those institutions which are adaptable to social needs and for that reason 

could not develop a method of adaptation of its own. 

The adaptabil ity view does not differ From the immutability view on the concept 

of law but they do not give so much significance to this matter; they rather argue 

from the nature of the law' s development. In practice Islamic lawaccommodated 

to social changes. The origin of the law came about in response to social needs, 

and in its subject matter and methodology it shûwed adaptabil ity to social change. 

Both positions, however, admit the view of the opposite group on sorne points. 

For instance, the immutabil ity view submits to the opposite position in maintaining 
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that Islamic law was adaptable in its formative periode The adaptability view 

admits that after the "c\osing of the gate of ijtihad", Islamic law showed less 

and 1 ess adaptabi 1 ity • 

KEY TERMS 

A c\oser look at the above debate shows that it is the different understanding of 

the key terms that have caused the controversy. What follows is an attempt to 

redefine the basic terms of the problem. 

IIAdaptabilityli and lIimmutabil ityll 

It is c\ear that the above views have the following questions as a starting point: 

does Islamic law in fact change? Further, is Islamic law changeable? The two 

views provide different answers to these questions. The immutabil ity-view c\aims 

that Islamic law does not change, adding that in fact it cannot change. The 

"immutabilityll, to them, therefore, means that the rul ings pronounced by Islamic 

law are static, final, eternal, absolute and unalterable. The adaptability-view, 

on the contrary, maintains that Islamic law changes and that, in fact, it has 

changed, and moreover, can be changed further. This view also stresses that it 

can be changed and modified to fit new social conditions. In other words, 

"adaptabilityll, in the specific context of the above controversy, is not simply 

a contrary term to lIimmutabil ityll, but it consists of an additional meaning, i.e. 

a disl'Ïnct impl ication of modifying to meet new conditions. 

IISoc ial Change ll 

The term lIadaptabilityli is, thus, immediately concerned with social changes. 

\. 
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Social change, here, is obviously not a technical term which implies IItrans­

formation of societyll or IIsocial control Il. 81 This term is rather used as a general 

term to signify that the change in question has happened in society in response 

to social needs. A legal change that interacts with such social changes or recog­

nizes the social needs, demonstrates the adaptability of a particular legol system. 

IIlslamic Icw ll 

ln the above controversy neither of the views dispute that social changes occurred 

in Islamic history and that legal changes did take place accordingly, but whereas 

the adaptabil ity-view connects these changes to the nature of Islamic law, the 

other view does not. The immutabil ity-·view asserts that these changes took place 

only in practice but were not recognized by the theory of Islamie law. The 

question is th en obviously not about the historicity of legal changes, but about 

the theory of Islamic law regarding these changes. The difference of the two 

views is confined, therefore, to the theoretical aspect of the question. Since the 

two hold opposite views on this point, it is worth investigating whether they mean 

the same thing when they say IIlslamic law ll , or note 

The adaptabil ity-view refers to fiqh as Islamic law 1 and even sharl(a is under­

stood as fiqh. The immutability-view is not so monolithic. In reference to the 

concept of law, Islamic law is identified with shorl(a, but even here the argu­

ments about its ethieal and morai nature are maàe in reference to fiqh. In the 

arguments contending that the law is divine and the will of God, obviously it 

is not the fiqh which is meant. In discussions of the nature of the law and practiee 

what is impl ied by Islamie law is fiqh. The contrast between theory and practice 

is made in reference to fiqh. 

\, 
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The reason for this apparent inconsistency and ambiguity is that the immutability 

view bel ieves that shari<a and fiah are inseparably connected, sharl<a being __ --L. __ 

the law, and fiqh the science of knowing the law. This explanation, however, 

does not remove the ambiguity. 

To explain this ambiguity we may borrow Kerr' s formula of the levels of meaning. 

He observed the following four levels of meaning implicit in the discussion of 

juristic theory: (1) Divine Will, the sole metaphysical reality; (2) the spiritual 

relationship between man and God; (3) the normative relationship between man 

and man, and (4) the non-normative relationship of man and nature. 82 

ln reference to these four levels we may say that sharfca belongs to the first 

level, and fiqh covers both the second and third levels. The third and fourth 

levels concern social changes. Now social changes would usually have immediate 

effects on the third level; its effects on the second level are not immediate, 

however. In respect of the question of adaptabi 1 ity therefore, the fiqh at 1 evel 

three is more significant than at level two. 

ln view of this explanation, both positions involve ambiguity in sorne sense. The 

adaptability view confuses the first and third levels by equating fiqh with shari'a. 

The immutabil ity view also confuses the two levels. A distinction in these levels 

can help in demarcating sharl<a from fiqh and also in distinguishing among various 

subject matters of fiqh. 

The question whether sharlca or fiqh can be called law is another source of ambiguity. 

The question stems from the fact that the Engl ish term "law" has a special sense 
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which is not conveyed by the Islamic terms. The adaptability view believes that 

fiqh may be called IIlaw ll • This position is taken by Linant de Bellefonds.
83 

He has argued that the theocratic and religious nature of Islamic law has been 

stressed in an exaggerated manner, by referring to its teachings on <: Ibadat 

(rituals, worship) and by comparing it with Western concepts of law. He main-

tained that even if the theocratic nature of its origins be admitted, it was not 

prevented from becoming a juridic system so long as its precepts Viere sanctioned 

by a secular authority. Implicit in his argument is the view that fiqh became 

law as much as and whenever it was sanctioned by governors and administrators. 

The opposite view contends that shar1ca, though not law in the proper sense, is 

the law of Islam. Fiqh is a science that deduces rules of law from the shaifca. 

Accordingly sharica is known through the fiqh. Does there exist shari'a outside 

the fiqh? Although the answer should be in the affirmative, yet there are 

different answers to the question of its location. In the abstract sense the sharica 

is a mp.taphysical reality known through the Qur)an and the sayings of the Prophet. 

The question whether everything contained in the Qur"' an and Ijadith is law takes 

us back to fiqh, as that is where the law is spelled out. Hence for practical pur­

poses, even in this position, fiqh cornes to stand for Islamic law. 

!llslamic legal theoryll 

Now, coming to the question of the legal theory and social change, can we con-

sider fiqh to be the legal theory? 
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Most probably not. In the preceding discussion, to consider fiqh as legal theory 

is possible but only in a limited sense. Fiqh cannot stand for legal theory in the 

sense of principles and methods, because the branch of the Islamic legal sciences 

that concerns such matters is U~ül al-fiqh. 

U~ül al-fiqh is the formai science in which Muslim jurists have dealt with legal 

theories, the principles of interpretations of legal texts, methods of reasoning 

and of deduction of rules and other such matters. Thus, this thesis proposes to 

mean u~ül al-fiqh, when it speaks of 1 Islamic legal theory' • 

Having defined our terms of analysis, we now come to the second part of the con­

clusion. 

Our framework of discussion in this thesis consists of two sets of arguments. One 

part of the argument is that Sh5rib11 s concept of ma~la~a in relation to his doctrine 

of maqë~id al-sharTca was the product of the need of his time to adapt Islamie 

law to the new social conditions. For this part the argument comprises the follow­

ing steps: 1) A broad picture of the social changes in fourteenth-century Granada 

(Chapter 3) will be drawn to see the extent to which the political, religious and 

economic developments in this period brought a basic change in Granadian society. 

2) We will also see how the legal system may have been rJffected by these social 

changes. These observations will then be substantiated with an analysis of the 

actual fatëwëi in this period. (Chapter 5). Since these fatawCi are answers to the: 

actual questions arising out of new social conditions, we will be able to assess 
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to what extent the need for legal change was connected with the developments 

as already observed. 3) This will also enable us to observe how Islamic legal 

theory dealt with the problem, Le, what legal concepts and methods were used 

and whether, in this respect, there was a departure from the legal tradition. 

This will lead us to the second part of the argument in our thesis - that Shëi!ibT' s 

concept of ma§laba is an attempt to justify the adaptabi lit y of Islamic legal theory 

to social needs. In this regard, the assumptions and premises of our argument 

are drawn from the above discussion. These assumptions are as follows: 

First, to determine the adaptability of Islamic law, one must examine whether a 

certain method or concept, proposed as a theoretical justification of the 

adaptability, succeeds in freeing the concept of legal obligation from the 

theological determinism that it has received from having its origin in the absolute 

Wi Il of God. To verify this hypothesis, Shëitibi 1 s concept of ma~laba will be 

examined in this frame of reference. The analysis is undertaken in reference to 

the development of this concept in u§ül al-fiqh (Chapter 6). The purpose of 

this analysis is to assess the direction in which Shëribi wanted this concept to 

lead. 

This comparison also helps us in defining the meaning of theological determinism 

and its consequences for the concept of maslaha and then to assess whether Shëtibi . . . 
succeeded in freeing the concept from this determinism. (Chapter 7). 

ln examining Shëi!ibl ' s attempt to free legal obligation from theological deter-

minism, we will interpret such an outlook as a positive element in his legal 
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philosophy. Since our use of the term "positivism" may crea te sorne misunder-

standing, we must explain that our use of the term is related to, but not identical 

with, "legal positivism". 

ln this thesis "positivism" refers to the well-known doctrine which explains the 

evolution of human thought in three stages: theological - metaphysical -

positive. The third stage, positive, seeks to separa te philosophical thinking 

from theological and metaphysical modes of thought, and stresses observable 

phenomena. Historians of legal philosophy, such as Huntington Cairns, 

attribute this development to the tendency of jurisprudence towarcls complete 

independence. 84 Jurisprudence has shown this tendency by breaking with 

theology in the sixteenth century and culminating in the recent trend which is 

called "legal positivism" or the analytical school of jurisprudence. 85 

Recent exponents of Ilegal positivism l 
, such as H. L. A. Hart, have excluded 

considerations of morality and justice from the concept and definition of legal 

bl ' . 86 H h h d' . f' b • 1 • • o IgatJon. art as, owever, ma e a slgm Icant 0 servatlon at t11S pOint. 

He admits that the origin of the rules of law may be found in the ideas of morality 

a nd justice but that this does not prevent legal obligation from separating itself 

from mora 1 i ty in actua 1 enforcement of law. 87 

This observation will help us in understanding the distinction that Shë!ibi suggests 

in defining legal obligation in reference to ta' abbud. 

The suggestion that there was an element of positivism in Shë!ibi l s legal thinking 
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is advanced as described above. His attempt to free legal theory from theology 

and morality will be interpreted as a step towards positivism. Sha!ibi ' s distinc­

tion between cadât and 'ibCidat on the basis of observability of ma~lib in the 

former is understood as an attempt to separa te posÎtive law from religious elements. 
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CHAPTER III 

SOCIAL CHANGES IN FOURTEENTH CENTURY GRANADA 

~Q.. 

For a better understanding of ,$hëitibT' s views on the adaptabi lit y of Islamie 

legal theory to social changes, a general study of the changes that oceurred 

in Shëi!ibi' s period is necessary. Sha!ibi flourished in Granada in the reign 

of the Na~ri ruler Mubammad V al-Ghani Billah (755-760/1354-1359 and 

763-793/1362-1391) • 

The present chapter, therefore, attempts to present a broad picture of the 

socia 1 changes in fourteenth century Granada. It must be made clear, how-

ever, that the present chapter does not aim to give a complete historical 

account of this period. This chapter serves only the purpose of providing a 

general context by indicating the significant factors of social change in the 

political! religious, economic and legal areas of Granadicm society. 
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SECTION ONE 

POLITICAL DEVELOPMENTS 

Fourteenth Century 

The fourteenth century was a period of rest for the Muslim world after the tur-

moils of the thirteenth century. Two major Mongol dynasties, the IIkhënfs 

and the Golden Horde had been converted to Islam. The MamlUks who had 

withstood the Mongol invasion had stabilized their rule in the fertile crescent 

the. 
and in Egypt. In North Africa as weil, conditions were rather stable. Banü 

Marin had emerged as powerful successors to the Muwabbidü n. In Spain, fIIt 

Banü Na~r had succeeded the Muwabbidün. They maintained their rule by 

keeping a delicate balance of alliance with the Christian kingdoms in Spain 

and with the Banü MarTn in Africa. 

This political stability provided the much .. needed peace for the intellectual 

activities essential to re-evaluating the tradition in the light of the multitudi-

nous changes brought about by the turmoi Is of the thirteenth century caused 

by the Mongol invasion in the Muslim East and by the rapid Christian advances 

in the Muslim West. These changes affected the political, financial, com-

merciol, social and religious domains. A number of social changes that had 

taken place needed somehow to be accommodated within the tradition. 

The intellectuals of the community who had either personally experienced these 
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changes or been affected through the experience of others received a lasting im-

poct on their minds. This is no doubt the reason why we find that a number of dis-

tinguished works dedicated to the re-evaluation, systematization and readjustment 

of the tradition appeared in this periode In North Africa, Ibn Khaldùn (784/1382) 

worked on a philosophy of history. 1 ln Syria, Ibn Taymiyya (728/1328) reviewed 

the entire tradition of political and legal theory.2 ln Persia, AI.!.ïji (756/1355) 

resystematized Sunni theology.
3 

ln Spain, Shëi!ibi was occupied with the philo-

sophy of Islamic law. Ali of these efforts imply some breakdown in the community' s 

sence of itself, and are acknowledgements by their very existence, of the need for 

new and more satisfactory formulation of certain basic values and standpoints. 

Muslim Spain 
4 

To help build an appreciation of political conditions in fourteenth century Muslim 

Spain, a brief survey of events in the reign of Mu~ammad V is in order. Such a 

1h~ 

survey, however, in i ts turn, requ ires a revi ew of the rise of" Banü Na~r dynasty for 

a better understanding of the nature of the political structure that Sultan Mu~ammad V 

i nheri ted From hi s predecessors. 

AI-Ghalib Billah 

With the decline of the MuwaJ:!Qidün, the political situation in Andalus (Muslim 

Spain) fell into a chaotic condition.
5 

Two warlords appeared in this period: Ibn 

Hüd in Murcia and Ibn al-Abmar in Ariona. Ibn Hüd revolted against the 

Muwabbidün in 625/1228 in Murcia. 6 He received investiture from the 

'Abbasi caliph AI-Mustan~ir Billëh (623-640/1226-1242) 
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in Baghdad. Once established as Sultèin, he assumed the title AI-Mutawakkil 

Bi llëih. Important citi es such as Almeria, Ma laga, Granada, Sevi lia and the 

greater part of Eastern Andalus fell to him. 

Ibn al-Abmar declared his independence in 629 A. H~ when he captured Jaen. 

Ibn al-Ah~!::::" (Mtlht::!mmad b. Yüsuf ••• b. Nasr b. Qays al-Khazra·lf .. . 
al-An~rf) was a soldier who fought on the borders of Andalus. He earned his 

fame mainly by his campaigns against the Christians. After Jaen, he quickly 

captured Sevi lia and Cordova from Ibn Hüd. 

At the instigation of Ibn Abl Khëilid, the people of Granada proclaimed Ibn 

al-Abmar their king. In 634A.H. Ibn al-Abmar moved to Granda and after 

inflicting a heavy defeat upon Ibn Hüd, captured Granada and declared himself 

the Sultan of Andalus, and assumed the title of al-Ghëilib Billëih. Thus was 

founded in Granada the dynasty of the Banü Na~, also called Banü Abmar. 

Ibn al-Abmar ' 5 only rival was Ibn Hüd who died in 635 leaving Ibn al-A~mor 

the sole Sultèin of Andalus. 

Toward his neighbouring states Ibn ol-Abmar pursued a policy of truce. He 

professed submission to his African neighbours and ordered that the nome of the 

l:Iof~i ruler, Abü Zakariyyo Ibn l:Iaf~ (625-647/1228-1249), be recited in the 

knutba -- a sign of allegiance. This gesture wos meont to ocquire J:lof~ï 

help. He even included the nome of the 'Abbësï ruler in the khu!bo to 

lelevote his prestige omong his subjects; later, however, he discontinued the 

. 8 
prachce. 
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He concluded peace with Ferdinand III, the king of Castille, in 643 A.H. but 

this truce cost him the surrender of Jaen. The conditions of the truce made 

Ibn al-A~mar repent his decision.
9 

ln 662, however, he signed another 

peace treaty with the Christians, but also issued an appeal to the African tribes 

for Jihëid. 

After the decline of the Muwa~~idün there emerged three dynasties among the 

African rulers; the t:taf~is in Tunis; the Zayyanis in Tlemcen; and the Banü 

Marin in Morocco. Among them the last proved themselves most powerful. It 

was, therefore, the Banü Marin who crossed over to Spain in answer to the Na~rf 

appeal for help. The relations between the Banü Marin and the Banü Na~r, 

however, became a source of trouble internally as weil as externally; 

internally because they headed the African mercenaries and thus held a major 

source of power in their hands. They were often in conflict with the ~ 

who tried ta control them. The balance of power often osci lIated between 

these two major offices. Externally, being related to the Banü MarTn they 

1ht 

constituted a threat to both~Banu MarTn and B anü Na~r rulers -- to the Banü 

Marin as claimants to the throne, to the BanG Na~r as a pretext for interference 

by the Banü MarTn in their aHairs. 

This delicate balance of power continued to be critical for the successors of 

al-Ghalib Billëh, until this situation changed in the reign of Mu~ammad Y 

al-Ghani Billëih, the eighth ruler in the line of his dynasty. 
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AI-Ghanf Billàh 

At the age of sixt~en, 10 Mubommad V al-GhanÏ Billàh succeeded his father in 

755/1354 when the latter was assassinated. The affairs of the state were completely 

in the hands of his chamberlain (bàjib), the Që'id Abü Ndim;iiçlwan. 11 

Other important offices of the kingdom were the following: the office of ~haykh 

al-Ghuzat was given to Ya~yë b. (Umar; Qà~i al-Jamà'"a to Abü'I-Qàsim 

Sharif al-Sabti; Këitib al-Sirr to Ibn al-Khafib. Since these offices played a 

significant role in the political structure as weil as the political development of 

this period, a detailed analysis of them is attempted in the following Iines: 

Within a month Ibn al-Khatib and Abü'l Qàsim al-Sabti were sent on a mission 
• 

to seek help from the Marini ruler, Abü(lnàn, against the Christians. The 

Castillian king, Pedro, was occupied with dynastie troubles. He confirmed his 

truce of 751 made wi th Muhammad ViS father. 12 . 
This peaceful situation, however, did not last long. In 760A.H. a revoit broke 

out against Mu~ammad V. He had two brothers whom Rislwcn had imprisoned in 

AI~amrë ~ Their mother sought the help of Ra'is Mubammad, the head of a 

• f Id· 13 contingent 0 sOlers. Ae-Ra'is killed Ri~wëin and proclaimed Mubammad ViS 

brother, Ismë<fI, as Sultan and himself as his regent. Ibn a;~Khc~fb and other 

supporters of Riçlwcn were imprisoned. 

Sultan Mubammad V, however, escaped to Guadix. There he received a visit 

from Abü Il Qcsim al-Sabtf, his former ~ë~f who had joined the Marini 
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court. Abü'l Qosim was sent by Abü Sëlim, the f.Aarfnl,who invited Sultan 

Mu~ammad V to Fez to express his gratitude for the refuge he had received 

at the Nasri court when he fled from his brother Abü (Inan. Muhammad V . . 
accepted the invitation. Abû'l Qësim then proceeded to Granada to nego-

tiate the safe conduct of the Sultan to Fez as weil as the release of other 

prisoners, including Ibn al-Khatib. 14 The mission succeeded, and Mubammad V 

along with his supporters arrived in Fez in 761 A. H. He received a warm wel-

come from the Mar1nf Sultan. 

~' - -
ln the meantime ~a) is Mubammad, after assassinating Ismë("iI, had assumed 

power. King Pedro defeated him in a battle. Shaykh al-Ghuzat deserted to 

the Christian king, to escape the consequences that he feared would follow if 

he retl.lrned to Granada. 

At the same time in Fez, during a revoit, Abü Sëlim lost his life. 15 Mubammad V 

left for Andalus. To regain his throne Mubammad V depended very much on the 

help of the amirs of Ronda and f.Aalaga. The castle of Ronda which belonged to 

Andalus had been taken by the Marini regent <Umar b. <Abd Allah. Mubammad V, 

however, succeeded in regaining it. 16 From there he proceeded to Malaga. 

Ali iance of Ronda and Malaga in favour of the Sultan assured his capture of 

Granada. ~Ra'is Mu~ammad, who saw himself pressed from both sides, decided 

to surrender himself to Pedro. There he was treacherously killed. Thus, ground 

was prepared for the recapture of Granada; Mubammad finally remounted the 

throne in 763 A. H. 
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Mu~ammad V was no longer a youth, and the incident of deposition had been 

an instructive experience. In his second reign he seemed determined to make 

himself independent of internai as weil as external powers.
17 

He decided to undermine the office of wazir. He succeeded in routing his 

wazir, (Ail b. Yüsuf b. Kumatha, whom he had been obliged to accept as his 

wazir during his stay in Ronda. He sent Ibn Kumëtha on a mission to the Marini 

court to get rid of him. On his way Ibn Kumëtha heard the news of Sultàn 

Mubammad' s successes. He tried, in vain, to instigate the rulersof Castille, 

Barcelona, and of Tunis against Mubammad V, but he was fina!!y captured in 

Castille and sent to prison in Fez. 18 

After a while, Ibn al-Kha!ib joined Mubammad V. Following lengthy secret 

talks and promises, Mubammad V accepted him as wazfr. 19 Ibn al-Khat1b soon 

prevailed upon the Sul!an who charged Ibn al-Khatib with the responsibility of 

almost ail the affairs of the government. 

The office of' Shaykh al-Ghuzët was confirmed for <Uthman 'Ali who had 
ol~ 

deser\"ed fa' ls Mubammad. Mubammad v, however, had the same apprehensions 

regarding this office as he had had concerning that of wazlr. In 764 he suddenly 

took captive ail the members of Shaykh al-Ghuzat ' s family and expelled them 

from the political domaine He appointed suc~~ssively Abû JI \jasan <Ali b. Badr 

al-Dln and 'Abd al-Ra~man b. Ab1 Sa<ïd, both from BanD Marin, to the office 

of Shaykh al-Ghuzët, but reduced their powers drastically. As a matter of fact, 

almost ail of the military campaigns against the Christians, which justified the 

title of ghëzf, were led by the Sultan himself. 20 
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The office of Qadf al-Jamaca was givp.n to Qêidi Abu'l Hasan al-Nubôhf, and . .. 
the office of . Kèitibal-Sirr to the faqih and. poet, Ibn Zumruk. 

ln 767 A. H. Mubammad V decided to lead a series of campaigns against the 

Christians to establish himself as the defender of Islam.
21 

Some fortresses close 

to Malaga and Ronda were taken back from the Christians. Jaen was recaptured. 

The campaigns in the years 770 and 771 A. H. were carried out as deep into Christ-

ian territory as the neighbourhood of Sevi lia • These campaigns brought a huge 

amount of booty to the Musl Îms. 

The success of these campaigns was partially due to internai troubles in the Christ-

ian kingdoms, which did not allow them to attend to the defence of their borders. 

ln this way Mu~ammad VI s period remained generally safe from Christian attacks. 

ln fact, we can say that the situation had reversed itself in the fact that the 

Christian kingdoms were in a defensive position against the attacks of Granada. 

The same was true for his neighbours in Africa. Mubammad V was no longer 

threatened by powerful neighbours. But this situation was partially accidentai and 

partially, as we shall note below,22 due to his skillful manoeuvres respecting the 

pol itical affa irs of the African rul ers. 

From the above survey it con be noted that the strength of the Banü Na~r depended 

on two things: first, maintaining a balance between their neighbours by alternating 

peace treaties and court intrigues; second, by controlling the internai sources of 

power. We will review these two aspects of the Na~ri political structure on the 

following pages. 
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Political Structure 

Foreign Relations 

The Banu Na~r had Chri stian neighbours to the north and Musl im Berbers to the 

south. Among the Christians the more powerful kingdoms were those of Castille 

and Aragon. In Africa there were three kingdoms as mentioned before. In 

-the.. 
short,,,Banü Na~r had to deal with the Castille and Aragon on one si de and with 

the Banü Marin on the other. 

From 643 A.H. onwards the Banü Na~r were vassals of the king of Castille. 

According to the conditions of the treaty, the Banü Na~, among other things, 

were to pay an annual tribute whose amount fluctuated From 150,000 to 259,000 

Doblas. ln return, they were entitled to attend the Castilian court like 

Christian chiefs. Both parties agreed to 5upply troops to each other during war­

, 23 
tlme. 

This status was humiliating both politically and fi nancialIy , but the Banü Na~ 

were forced to accept and confirm it continuously, first to keep pea:e with the 

Christians and second as a check against the Banü Marin designs lest they repeat 

the role of the Murëbi!ün and Muwa~~idün. 

This state of affairs had a social as weil as an intellectual impact upon Granadian 

society. These treaties allowed an exchange of scholars and mystics on both 

'd 24 SI es, The social impact of this situation is evident From the fact that the 

Granadian Musiims generally came to accept the Christian dress, 25 
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These changes must have been a challenge to the Malikf fuqahâ'who were known for 

strict adherence to their tradition. 

Relations With The Banü MarTn 

'Th" 1Ae. 
In"early seventh century~Banü Na~r had depended more on the Banü l:Iaf~ but later, 

when the Banü Marin grew stronger, they leaned towards the Banü Marin. In 634A.H. 

the MarinI Sultan Man~ür crossed over to Spain in answer to the Na~ri appeal and 

defeated Sancho of Castille. On his return, heleft behind several Marini clans 

to defend Andalus against the Christians.
26 

These clans played a very active 

role in Na~i politics because the office of Shaykh al-Ghuzot remained in their 

hands. 

ïh~ Banü Na~r needed Marini help against the Christians, but their relations were not 

always friendly. Each conspired constantly to weaken the other. Both provided 

political refuge to defecting princes, wazirs and scholars from the other' s camp. 

The Banü Marin could dictate their terms
27 

as long as they were strong, but 

the situation was reversed during the reign of Muhammad V • . 

The Banü Marin were heavi Iy defeated by the Christians in 741/1340
28 

and from 

that time onward were not in a position to stand in aid of the Banü Na}'". The 

regular internai quarrels among the Banû MarTn during 759-774/1358-1373 

weakened them still further. The following incident worsened terribly the relations 

between the Bcmü Marin and the Banü Na~r. The Marini wazlI (Umar b. ~b:lAllëh, 

who was responsible for a series of dethronements and bloodshed during the period 

of 762-767, expelled the Marini prince (Ali b. Badr al-Din and his wazir 
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Mas(üd b. Masa'f. They were welcomed in Granada by Sulton Mubammad V; 

he even appointed Ait as Shaykh al-Ghuzëit. In the meanwhile Sultan S\bd al­

'Aziz had taken ail powers into his hands after killing (Umar b. 'Abd Allëh. 

He was apprehensive of prince ~If. He requested the Na~rf Sul!an to send 

the prince and his wazlr back to Fez. The Sul!CÏn refused, but Ibn al-KhaJib 

whom Sultan 5\bd al~z1z had taken into his confidence, prevailed upon 

Mu~ammad V; yet the latter only agreed to imprison them. The Marini 

Sulton accepted but did not like this move. Ibn al-KhalÏb, apprehensive of 

the intrigues against him in the Na~f court, was planning to escape. Sultan 

'Abd a~ziz welcomed him in the Marini court. Now Sultan Muhammad V . . 
requested Sultan ~bd a~Aziz to send Ibn al-Kha!1b back again to Granada, 

but he refused. This disagreement soured their relations to the extent that 

From that point on both the Banü Marin and the Banü Na.sr spent their efforts 

in staging intrigues against one another. 

Mubammad V released the Marini prince and his wazlr and sent the prince as 

pretender to the Marini throne. He even marched toward the MarIni borders 

and captured Ceuta to stress his support for the pretender. He slJcceeded 

finally in staging a revoit and establishing his own choice on the Marini 

29 
throne. Thus Sultëin Mubammad V succeeded in solving an almost century-

old problem. His successes against the Marinfs brought further security to his 

rule as weil as to the Granadian society in general. 
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Internai Political Structure 

The Granadian political structure consisted of three major offices directly res-

ponsible to the sultan: Shaykh al-Ghuzëit, Waz1r and Qagf al-Jamëca. 

Shaykh a I-Ghuzat The chief of the ghazis (warriors for the faith) actually was 

the office of the head of the armies, both regular armies and 

mercenaries. This office, according to Gaudefroy Demombynes, was "comparable 

to that of the amar al-'umara'in the late ~bbëisf period. 1I30 The peculiar tribal 

structure and allegiance to the chief provided the Shaykh al-Ghuzat with 

absolute power. 

The office of Shaykh al-Ghuzat was introduced to replace the power of the Banü 

Ashqilüla who had been responsible for the establishment of the Na~rl dynasty but 

who had soon fallen into the custom of revolting against the Banü Na~r on fre-

quent occasions. To counterbalance their power the Banu l'!a~ welcomed the 

Marini clans left behind in Andalus by the Marini Sul!an Man~ür. The first 

Shaykh al-Ghuzât was appointed from among these Marînfs. 

The Shaykh al-Ghuzat was given vast powers as is evident from a fah1r (investiture)31 

conferred upon Ya~ya b. (Umar by Sul!en Abü' 1 ~aiiej Yusuf (733-755/1334-54). 
the *,e 

The titles mentioned in the investiture include: 'tillar of Power', 'fword of 

:!ili9s!', ' The Supermost Head of Defence', ' The Bond of the Ki ngdom' etc. 

The part on the description of his authority reads as follows: 

\, 
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Il ••• He is the chi ef of the ghazis in spi te of the di fferences of their 

tribes and the diversity in their manner of living. The promotions 

in their grades of acceptance will be determined by his approval ••. 

Their salaries will be determined by his assessmen1". Further allow­

ances will be made to them by his confirmation and recommendation. 

ln ail, may God support him, he is the qibla (turning point) of their 

hopes, the balance of their deeds ••. and it is he with whom the ki~­

ness of the administration of their food and prosperity is sought". 

(Uthman b. Abi' 1 <Ula'was the most powerful and illustrious Shaykh al Ghuzàt in 

Na~ri history. (Uthman was the chief of the Banu CUla' clan of the MarlnT tribes 

in West Africa. He had been gathering forces against the MarTni ruler Abü Yüsuf 

Ya<qüb (685-706 A.H.) After a few gains <Uthman was heavily defeated in 

707 A. H. and fled to Andalus with his contingents. 33 He was warmly welcomed 

in Granada. Despite the threats and the pleas of the Marini sul!an to send 

<Uthmëin baçk to Africa for punishment, the Banü Na;;r bestowed upon him the 

office of Shaykh al-GhuzOt. 

<Uthman soon came into conflict with the wazir Ibn Mabrüq. Ibn Mabrüq 

succeeded in suppressing him temporarily. Soon, however, the situation reversed 

itself. 'Uthmàn gathered his troops and besieged Granada. Alfonso, seizing 

the opportunity, captured a few border towns. Sultéin MuJ:tammad IV (725-733 A.H.) 

was forced to be reconciled with C:Uthman. To do that he had his wazir, Ibn 

Ma~rüq, murdered. Muhammad IV himself, however, met the sorne fate at a 
• 

later point when, dissatisfied with the Sultan, (Uthman' s ghazfs assassinated . ----
Mu~ammad IV in 733-34 A. H. 

tilt- the. 

Muhammad IV' s son Yüsuf' s attempt to replace Banü 'Ulà'with Banü Rahu, another . ~ ~. 
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sub-clan of the Banü Marin, did not bring about much change. The Shaykh al-

thL 
Ghuzàt still enjoyed the same powers. Shaykh ~thman b. Ya~ya of"Banü Rabü 

participated in the plot against Mu~ammad V, and supported the Sultan 1 s rival. 

He was, however, defeated in a battle against the Castillians and took refuge 

with them. The Castillian king Pedro was an ally of the deposed Sultéin Mubammad V. 

He delivered Shaykh (Uthman to Mubammad V who reinstated him in his post when 

the latter remounted the throne. 

Mubammad, however, had decided to break the power of the Shaykh al-Ghuzat. 

Consequently within a year he struck out at Shaykh (Uthman and banished the entire 

family from the political scene.
35 

He appointed other individuals from:Banü 

Marin to perform the necessary functions, but he reduced their powers by taking 

two steps: first, he led most of the campaigns against the Christians himself, thus 

taki ng the credi t of Ji had away from the Shaykh a I-Ghuzat. Second, he sent the 

Shaykh al-Ghuzëit on campaigns against the Banü Marin, 36 thus discrediting them 

as ghëizis since they fought against Muslims and their own kith and kin. 

"---
Wazir The wizëira was the second most powerful office in the Na~rf political 

structure. Ibn Sa<ld observed that the institution of wizëira in Um~awl 

Andalus consisted of a group of notables who assisted the caliph by counsels and 

aided in the administration. One of them whom the caliph appointed his deputy 

was called hèijib. This office became hereditary and continued within certain 

families. The designation of wazlr was lower than that of bajib. 37 

During the Na~ri period the emergence of the institution of Shaykh al-Ghuzëit had 
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overshadowed the powers of the ~oiib. Moreover, the offices of Qojib and wazTr 

were often combined. Sorne wazirs even claimed to be regents of the minor 

sultans whom they succeeded in bringing to the throne. Such wazirs enjoyed the 

highest powers. Instances of such wazirs are Ibn al-Ijakim al-Lakhml during the 

reign of Mubammad al-Makhlü<; Ibn Ma~rüq in the period of Mu~ammad IV 1 

~- -
Qëi)id"Ris!wan in the time of Abü ' 1 J;biiëij Yüsuf and Ibn al-Kha!ib during the reign 

of Mu~ammad V. 

Under the wazir were kuttab (secretaries) who held the various offices of civil 

administration. The wazir aise commanded the shur!a or the city police.
38 

Early Na~f wazfrs such as Abc Marwan b. ~anëdfd, who was the ruler of Jaen, and 

the Qé'id Abü ~bd ,A.!lén al-RamTm1, who was the son of the ruler of Almeria, 

- ~- -
both wazirs of"Ghalib Billéh, had powerful family connections. The later wazirs 

were, however, men of learning, having no such powerful connections. This is 

why the wazirs depended for their support on diplomatie influence. Their powers 

were often temporary. Whenever their plots fai led, it proved easy to break their 

power. The wazlrs were invariably imprisoned, expelled or assassina ted • 

Qàdf a I-Jamëi<a , This was the most respected office in the plitical struch.1re, 

The Q09f al-Jama'a was responsible for the administration 

of justice, the inspection of markets and for regulating commercial contracts. 

The Qëiçli al-Jamëca aise sometimes was the chief kha!lb of Granada. 39 

No executive powers such as the command of soldiers, police, etc., belonged to the 

Qà~f. It was rather supposed to be the dut y of the Sul!èin to support a qa~" s 
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judgment with his executive powers.
40 

The Sultan and often the wazlrs, as weil, 

interfered in the administration of justice; yet symbolically, the Qa~i enjoyed 

the highest prestige in the political structure. 

ln spite of the absence of executive powers, the chief Qaçli had vast influence in 

the affairs of the st~te as he was responsible for the appointments of a significant 

number of functionaries in the administration of judicial and religious affairs. 

The real basis of the Qëiçli ' s power, as we shaH see later in detail,41 lay in his 

being part of a sort of 1 religious élite ' which had grown in strength in the Umawi 

period and proven itself indispensableever since. 

Q09f al-NubahT' s success in prosecuting the powerful wazir Ibn al-Khatib, is one 

of the recurrent examples of the powers of qoçlis in the pol itical structure of Muslim 

Spain. 

As stated earlier, Sultan Mu~ammad V was enraged by Ibn al-Khatib's defection 

to Morocco. From certain accounts it appears that there existed a rivalry between aJ!.-

NubéhT and Ibn al-Khatib. Ibn al-Khat1b, as Ibn Khaldüri has noted, enjoyed 

the highest powers after the collapse of the office of Shaykh a I-Ghuzét. 42 

He interfered with Qéçli al-NubahT in many cases. It is evident from certain 

stories recounted by Ibn al-Kha!ib in his ACmél al-Ac:lam 43 and AI-Katiba al-Komina, 

that Ibn al-Khatib went beyond the limits of politeness in ridiculing Nubahi in the 

court. Publicly insulting the Qàçll al-Jamaca must have undermined the office 

of qadë~ _.-
44 

This derision was not without the Sultan 1 s approval. The Sulran must 

\, 
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have encouraged the wazTr for such derisi on to weaken the offi ce of Qaçli a 1- Jama.(a. 

- ~ -
It was only after Ibn al-Khatib had left for Morocco that"Nubëihi could accuse Ibn 

al-KhatTb, in public, of heresy and burn his books. In this accusation, of 

course, he, too, was encouraged by the Sulten. The Na~i Sul!ëin sent NubahT 

to Morocco to bring Ibn al-Khat1b back once more to Spain. The Sulten failed to 

bring Ibn al-Khatfb back to Spain but he finolly succeeded in having him killed in 

Morocco. 

This is how the Sultén eventually succeeded in removing a wazir who had become 

too powerful and, by using the qëcff to his advantage, also achieved his designs to 
.~ 

make himself independent of the offices of the Qa~r and Wazir both. 

Con c 1 u si 0 n: 

A.t the conclusion of this section we may say that the reign of Sultén Mubammad V 

was relatively speaking a peaceful and politically stable period. This stability 

was gained by the skillful ~na99ment of relations with the Christian neighbours 

and the Marini rulers, but more significantly, by the consolidation of the absolute 

rulership of the Sultan. The Sultén succeeded in achieving this goal by weaken­

ing and reducing the powers of the Shaykh ai-Ghuzot, the Wazir and the Qëidi 
-_ -.L-

al-JaméiC'a, which were the major offices of political significance. He used the 

influence of each office against the others to weaken them ail. 

Politically, the Qéi~i al-Jaméica had been a very influential office, yet the Sultan 

was able to use it to consolidate his own power. This was possible because the 

religous authority of the fuqana' on which the power of the ~ depended had been 

already weakened. This phenomenon is discussed in the next section. 
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SECTION TWO 

SOCIO-RELIGIOUS DEVELOPMENTS 

We noted earl ier 
l 

how important a role was played by the jurists in political 

events during the early da ys of the Sultan Mubammad V, especially by Qa'çii oJ.-

Sabti and Ibn Marzüq. The significëlnèe of the jurists in the pol itical affairs 

in this period was, in fact, a continuation of the role they had fulfilled from 

approximately the ninth century. 

The Pol itical Power of the Fuqahë' 

The historians of Musl im Spain do not forget to point out the role of the fuqahëi' 

in political affairs as a trait of Muslim history in Spain.
2 

The various opinions 

about the significance of fugahë' are not immediately relevant to our purpose. 

Nevertheless, in general, we learn that scholars have suggested three reasons 

for the pol itical significance of the fuqahëi' • 

First, some scholars such as Ibn Khaldün 
3 

and Goldziher
4 

argue that it was the 

conservatism of the Spanish Arabs that encouraged the spread of Mal ikism and 

that eventually conferred significance on the fuqahë' since they were the bastions 

of this tradition. 

The second reason, as suggested by Lopez Ortiz
5

, Hussain Monés
6 

and other?, 

was the need for the legitimization of their rule as was always felt by the Musl im 
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rulers of Spain. Lopez Ortiz argues that because of their breakaway from the 

'Àbbësi caliphs, the Banü Umayya in Spain needed the support of religion to 

justify their caliphate. Malik b. Anas, being an antagonist of the ~bbësis, 

was the ideal choice for them. 
8 

Monés furthers this argument more strongly in 

the case of Hishëm 1 and f:lakam 1. 

Contrary to the claim made by historians of Hishéim Il s piety, Monés argues 

that Hishém, in fact, chose religion for rather political reasons. Hish5m felt 

himself weak in the struggle against the rightful claimant to the throne, Sulaymen, 

who enjoyed the support of the Syrian contingents of the army. 
9 

Thus from pol i-

tical necessity on the part of the Umawi rulers there arose a class of 'Ulama' and 

Fuqahëi' who played a continuously important role in political affairs. 

10 . 11 
The third factor, suggested by L. E. Provenlial and Roger Idris , was the 

establ ishment of a kind of 1 rel igious aristocracy' -- composed of fuqahëi' and 

"ulama' -- who comprised of the intellectual as weil as the social élite in the 

capital by the time of l:Iakam 1 (180-206/796-822). When l:Iakam l-ried to reduce 

their influence, they staged two insurrections in Cordova
12

• In these revolts the 

fuqahé' had the support of a number of aristocrats in the court as weil as the 

people in the suburbs of Cordova. These revolts did not succeed but l:Iakam was 

forced to recognize the power of the fugahé' • 

We cannot agree that any one of these factors alone can sufficiently explain the 

influence of the fuqahëi' , particularly in the Na1iri periode Nevertheless, the 

third factor probably clarifies the phenomenon better than the others. 
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It is difficult to classify the generality of the Spanish people in the manner of 

Ibn Khaldün as having been primitive and conservative. There is much evidence 

to the contrary. Especially in the Na~rT period the Spanish people were quite 

flexible in accepting their Christian neighbours· way of Iife, particularly with 

regard to dress and recreational activities 13. Conservatism was also absent from 

h • h' .• d d 14 Th • t elr ever-c anglng practlces ln tra e an commerce. ere was conservatlsm, 

of course, in the intellectual attitude and academic activities of the é! ite. The 

latter, however, were probably the result, not the cause, of the conservatism of 

the fuqahâ' • 

Similarly it is hard to maintain that the rulers· alliance with the fuqahë' was 

based on the former· s need for rel igious legitimacy. In a society where the rule 

of a usurper can be justified in the pol itical theory by equating de facto with 

d • 15 h d f 1" • • . f h . e Jure ,t e nee 0 a re Iglous institutIon or t at purpose IS not very great. 

ln the case of the Na~ri claim to the legitimacy of their rule, stress fell upon 

their Arabness rather than on any religious doctrine. The tension between Arabs 

and Berbers had been a salient feature of Muslim Spanish history. The two Berber 

dynasties, the Murâbi!ün and the Muwa~~idûn, had pushed the Arabs aside. 

With the decline of the Muwahhidün, the Arab element rose again, as the rise .. 
of Banu Hüd and Banü Na~r manifested. These Arab tribes were supported by 

the local Spanish element and by the Arab aristocrats. They did not trust the 

Berbers; they sought the Berbers· help only temporarily. While the Berbers were 
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inclined more toward religion and piety 16, as expressed by their zeel for Jihad 

and Ta~awwuf, the Banü Na~r laid stress on genealogical nobility17. The 

founder of the Na~ri dynasty was called IMarwënl'by a contemporary historian. 18 

This shows that the Banü Na~r in ail probabil ity wanted to present themselves as 

a continuation of the Banü Umayya. loter, however, they linked themselves 

with the Khazraj tribe of Medina. Ibn al-Khatib establ ished the proof of their 

genealogy from earlier sources
19 

and Ibn Zumruk recited eulogies narrating the 

merits of the Khazrajis in the days of the Prophet. 20 This very fact that they 

stressed their descent from the an~r would have been detrimental to their cause 

if they had been seeking rel igious support for their legitimacy, in view of the 

commonly accepted orthodox view of the superiority of the Quraysh over the 

An~ër. The nature of the argument shows how much significance the Banü Na~r 

gave to the religious aspect of the legitimacy of their rulership. 

The foregoing discussion was necessary to show that the need of legi-

timacy existed but that it was not sought necessarily from the fugahë'. The 

rulers needed the support of the fuqahë' because the latter, through strong family 

relations and land holdings, had established themselves in Spain as a political 

power. We need not go into these details; what interests us here is their strength 

as a political group. We will briefly review the factors of their strength. 

The Factors in the Pol itical Strength of the Fuqahë' 

The high status that the fugahë' enjoyed in Andalus is evident from the fact 

that the appelation Ifag1h" had acquired a sense of nobil ity. Ibn Sa<id points 
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out in his narrative of the Andalusian society that: 

The appelation of 1 faqlh 1 is most honourable for them, so much 
so that if they want to make an honourable mention of their 
grand amir (sultën), they _cali him 1 Fagih ' • At present a fag1h 
in the West is what a qcc;!i is in the East. They even sometimes 
cali the këitib (secretary), a grammarian and a linguist faglh 
because it is the highest appellation for them. 21 

The factors that contributed to the sustenance of fuqghc' s pol itical power 

were mainly three: 

1) The control of a number of important lucrative offices in the 
political system; 

2) The control of the institutions of learning; 

3) The control of the movement of free thought. 

It was through the operation of these factors that the fugahâ' could preserve life 

MâlikT tradition in its conservative mold and hence maintain their power. 

When they lost control of these factors in the fourteenth century they could no 

more maintain their rel igious authority and hence their pol itical power. We 

will briefly review these elements in the power of the fugahëi' in the following 

pages. 
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Religious and Judicial Offices 

The highest religious and judicial office was that of QSçll al- Jarréta, the appel-

lation of the chief qëgl in Granada. The historians stress that it was the noblest 

office in the political structure. The evidence for the truth of the claim is to be 

found in the generous salaries, the ceremonial investitures, and the lengthy 

formai decrees of appointment given to qâçlis. The Qddi al-Jamë<a also en-

• d'd f • 22 loye a WI e range 0 prerogatives. 

Beside the administration of justice, the fugahë'were officially attached to courts 

as muftis (jurisconsults), mushawir.s (consultants) and wuththags (formularies and 

notaries).23 The administration of religious and trust properties was also in 

their hands. Whenever a ruler made a donation for a special purpose, he 

appointed a faqih to supervise it. The appointments of Abü 5\bd Allah al-Haffëir --- . 
(811 A.H.)24 and Ibn al-Qalhab (779/1378)25 in Granada were of such nature. 

The inspection of trade and commerce was also the domain of the fuqaha'. They 

were responsible for fixing prices and for the qua lit y and weight of commodities 

in the market. The particular teachings of Islamic law
26 

against ~ (usury ) 

and Qiméir (speculation) prohibited a number of transactions which thus required 

the supervi si on of experts in the law, i. e. the fuqa hé! 27 

These prohibitions also extended to transactions involving money exchange and 

minting. The fuqahëi' were therefore required also to supervise the minting of 

coins. The important offices in the mint such as Nëi~ir al-Sikka were held by 

fugahët! 28 
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t/tt- (ht- _ 

The office of"Chief ~ was next to that o~ Qéisli al-Jamoca in importance 

in the capital city of Granada as weil as in other cities and towns in the king-

dom. Often both offices of qaçli and khartb were held by one person.
29 

Since in Islamic history the ~ (coining) and khutba (Friday se~mon) which 

became the vehide of the announcement of the ruler l s name, had become the 

formai signs of a daim to rulership or to allegiance of one ruler to another 

ruler, the khatib had a Iso become a kind of political office.
30 Attached to 

the office of khatib were a number of other religious offices such as that of the 

Ali the above-mentioned offices were lucrative, and often tracts of land, com­

mensurate to their rank, were attached to these offices. 31 This land ownership 

also contributed to the political power of these office holders. 

Intellectual Control 

The status of the fuqahêi' established by their function in the political adminis-

tration was sustained by their control of intellectual life. This was achieved 

mainly in three ways: 1) The control of the institutions of learning, 

2) The suppression of any movements of pure rationalism, 

3) Opposition to Ta~wwuf and IarTqas as a threat to 

the political, as weil as the economic, system. 

We will explain these measures briefly in the following paragraphs: 

1) The Institutions of Learning 

Ibn Sa(fd, who visited Anda lus in the early Na~ri period, depicts the con-

ditions of learning in the following words: 
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As to the conditions of the Andalusians in respect of the art 

of sciences, the truth of the matter is that they are most 

eager people in this regard. • •• The scholars enjoy the 

noblest rank among the élite as weil as the common people ••• 

Despite the fact that the Andalusians do not have school 

(madaris) to help them in seeking knowledge, they rather 

study (learn) ail the sciences in mosques on paying fees. 32 

Thus they read in order to learn, not in order to earn a stipend. 

Ibn Sacid praised the Andalusian system as leading to learning in contrast to the 

system of the madrasa in the Muslim East where the interest of the student was 

monetary rather than learning. 

This conclusion of Ibn Sa'id stands in contrast to that of Ibn KhaldOn who praised 

1nQ. 

the system in the East saying that the system of,madrasa encouraged learning 
f-

and made it possible to study even for those students who could not affard to pay 

fees to individual teachers. On the other hand, the system in the West limited 

the spread of learning and eventually resulted in the decline of the sciences. 33 

Neither Ibn Sacid nor Ibn Khaldûn mentions one significant fact - that learning 

itself could not have been the sole aim of ail the students. The majority of 

them graduated, thereupon to be given various offices in the administration. 

The factor that must be emphasized here is that the teachers who were mostly 

fuqahë' had more influence in the system of the East in comparison to the West. 

The institutions of learning in Andalus was completely in the hands of the fuqahë'. 

They were absolutely independent in choosing the materials of teaching in the 

manner of teaching and the assessment of achievement of the pupils. Sh5!ibi, 

dealing with the question of learning, in fact, discouraged the method of 

learning from the books without a teacher. 34 
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This system was advantageous to the fuqahô' in two ways. First, it established 

their influence and supremacy over the people. The fugaho' could not have 

had this advantage in the madrasa system, because in that system they could 

not be as independent as they were without the madrasa. Because of the absence 

of an institutionalized system of higher learning the pupils had to depend on the 

teachers if they were to get diplomas of graduation. 

Second, the Andalusian system made possible the preservation of tradition and 

strict adherence to it, as weil as the control of any ideas or movements that 

might change the tradition. 

The fuqahâ' in the West were certainly aware of their advantages when they 

opposed the establishment of madérise 35 

The institution of the official madrasa was introduced quite late in Spain. 

al-­
Provençal mentions that the first madrasa was established by the Që'id~Rislwén 

(d. 760/1359) the l:Iëjib ofAbü Yüsufal-':Iajjâj (733-755/1333-1354}.36 

This move was strongly opposed bya number of scholars. Two main arguments 

were advanced in this respect. First,that it was a bidta (innovation), hence 

prohibited; second, that it suppressed the freedom of the (ulamëi' and hence 

the independence of <ilm (scholarship}.37 

After the establishment of madrasas, the <ulama' and fuqaha' gradually lost 

their independence. The change did not immediately, however, affect their 

aristocratie status; but their control over intellectual movements and their 
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resistance to Tasowwuf certainly relaxed. It was after the establishment of madëiris . 
that Ta~wwuf and ~ûfi Tariqas gained a wider following in Granadian society. 

2) Control of Intellectual Movernents 

Again the sorne Ibn Sacld soys that: 

"They (the Andalusians) take part in every science with the exception 

of philosophy and astronorny. These are specially enioyed by the élite, 

but they do not show this (interest) in public for the fear of the common 

people. Because as soon as it is stated that 'so and 50 studies philosophy' 

or 'practices astronomy' , at once he is declared Zindiq (heretic), and 

his days are numbered (qayyaqat C'alayhi anfasuhü). If someone showed 

skepticism (zola fi shubhatin) the people would stone him to death or 

would burn him alive long before his case was brought to the Sultan. Il 28 

Ibn Sacid' s observation is supported by stories that frequently refer to an aversion of 

phi losophy. Ibn Khaldûn narrates that his teacher 'Âbi Il used to teach philosophy to 

Ibn C'Abd al-Salëim in secret. 39 The condemnation of the study of philosophy was a 

very common theme in the literature written by fuqahëi,.40 This antagonism had 

ai - • 
grown to such an extent that even" Ghazo li' s works were counted as being philo-

h• 1 41 0 f Sh· ·b":' h Sh ';fdT: 1• - T • 

sop Ica. ne 0 atl 1 s teac ers, an ~ 1 1 ma so ni , on one occasion was 

cJ.~ • 
forced by his students to use a certain book by Ghazali. He dreamt the sorne night 

A 

that he was soiling his books in filth.
42 

The outstanding case in Shëitibi" s lifetime was the condemnation of the Wazlr Ibn 

al-Khatib. We need not recount the event which has been mentioned earlier. Qd9i 012-

Nubëhi was asked to bring charges against Ibn al-Khatfb. 43 He dec1ared the latter 

as heretic because of his indulgence in philosophy and other such matters. Qd<:Jl~­

Nubèihi ' s attitude to philosophy can be learnt from the following passage in his book 

pertaining to the administration of iustice and the biographies of ~s: 

If something relating to the philosophical schools contradicting Sharica 

or something similar to that is found in someonels handwriting, then 

the practi ce (bukm) in thi s respect i s to study the wri tten materia 1. If 

it is clear that it is the opinion of the writer and (something) to which 
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he agrees, even though he may deny it verbally, the case will be 
decided on the basis of the written material. . •• If this writing is 
found only to quote these philosophical schools without relating the 
statement to the writer ••• who could be worse than the man who 
possesses such books ••• such books must be burnt and the man must 
be punished ••• 11 44 

Towards the middle of 773, Qâgi al-Nubëïhi announced his fatwo about the books 

composed by Mu~ammad b. al-Kha~b, relating to beliefs and morals. These 

books were burned in the preserOof the fu qa ha' and mudarrisin (teachers) and 

others From the same class as the fuqahà'. IIThis happened because the afore­

mentioned books contained articles that necessitated this action. Il 45 

Sultan Mubammad, assisted by Qèicji Nubëhl and Ibn Zumruk finally succeeded 

after a few years struggle to have Ibn al-Khatib charged in the Marini court as 

a heretic. He was treacherously killed in prison and then burnt.
46 

Ibn al-KhatTb's tragic death illustrates the extent to which the fugahë'could go in 

their opposition to philosophy. The case of Ibn al-Khatlb also provides evidence 

to the fact that the reason for opposing phi losophy and such trends was to preserve 

the supremacy of the Sharlca which was the religious authority. These facts are 

to be found in al-Nubàhl's letter to Ibn al-Khatlb which has been preserved in 

Nafl;l al-Tih. AI-Nubahf charged Ibn al-Khat"ib saying: 
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III had spoken to you a numb~r of times about your pamphlets 

(manuscripts) in which you invoked innovation (heresy) and 

made fun of the Sharica. 1 urged you to tear them up and burn 

them. 
tJl-

This unfortu na te. office tenure (Qâ~i ,.Nulxihf ' s period of qac:lo' 

during Ibn Khatib 1 s wizara) endured the nonsense resulting 

from your ridiculing the rules of Sharlca, and your scorn at 

matters of religion ••• sorne of such cases are the followi ng: 

one of them was the case of Ibn al-Zubayr who, after payment 

of his dues, was sentenced to death on account of heresy (Zandaqa) 

despite your disdaining such a decision. 

Another case was that of Ibn Abi'i ~ysh, detained (muthaqqaf) 

in prison on account of his heterodox statement, one of such 

heterodoxies was that he cohabited with his wife after 

pronouncing the formula of triple divorces, because he claimed 

that the prophet himself commanded him to mate with her. You 
-, c 

sent one of your men to secure the escape of Ibn Abi 1 Aysh from 

the prison with no consideration of others. Another of such cases 

was that one young man related to you was prosecuted on the 

charge of murder. 1 could not do anything but imprison him 

according ~ü thç ic:;~:!'ements of religion and the decision of 

Sunna. You detested this judgment. You imprisoned the 

plaintiff and immediately released the above-mentioned young 

man. Il 47 

For a better understanding of the contents of this letter it must be pointedout 

that Ibn al-Khatib was very mu ch distrustful of the fugahëi'. His reasons for this 

attitude were the fuqahëi ' s general ignorance of the Arabic language, the 

absence of piety and too much con cern for the mundane matters. He wrote 

a few treatises combining satire and criticism on the practices of the fugahcÎ.' .48 

The main targets of his writings were the qâçli Ibn al-Ijasan al-Nubàhl and qéçli Ibn al-Qal:béh. 

1 t is evident from Nubàhi 1 s letter that Ibn al-KhatTb did not agreE~ with the fuqahéi' 

in condemning heretics to death. His interference in the implementation of court 

decisions was considered as ridicule of the Shari'a. 

\ 
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Ibn al-Khatib' s boldly favourable attitu-:le towards philosophy and pure thought 

was made possible among other factors, by the introduction of Rëizism into 

Western Mà1ikism in the thirteenth century. 

01' 
Fal<lTal-Oln,..Raz1 was responsible for raising the status of Kalem to bring it closer 

to philosophy, 49 but his influence also meant the revival of an interest in philo-

sophy - a forbidden science among the conservative orthodoxe Rëizism was intro-

duced to Mëlikism mainly through U~ül al-fiqh. THs made the acceptance of 

Rëizism easier, and the resistance to pure philosophy, though it continued, but 

grew weaker and weaker. 

ln Eastern Mëilikism this impact manifested itself in two works on Ufül al-fiqh 

v.hich were in many ways based on Râzi 1 s work on U~ül al-fiqh, AI-Mab~ül. 

One of these works was by Ibn l:Iajib (d. 646 A.H., Alexandria), 

Muntaha al-Su',,1 wa'i lAmai fi 'ilmay al-U~ül wa'I·Jadal. The second was the 

work by Ibn l:Iàjib's pupil Shihab alDin al-Qaréifi (d.684A.H) 
50 

TanqfQ al-fu~ül. Both soon became very popular U~ül texts of the 

Mëiliki School. Ibn I-jëijib ' s work h~d gained currency even in his life time. 

Consequently he had to prepare an abridged version of it. 51 This abridged 

work on ~ along with another short work on furü( were called MukhtaFr a~li 

and Mukhta~r farci since they were used as texts in madâris. 

Ibn l:Iàjib ' s Mukhta~s were introduced into the Muslim West by one of his weil 

known disciples, Na~ir al-Oin al-Mishdhéli (d. 731 A.H.}52 He was one of 

the three Western scholars who travelled to the East and who served as an agent 
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for the influence of Rëizism on M61ikl thought. The other two were Ibn Zaytün 

and al-Ha~künT. 53 ln the West more attention had been paid to the study 

of fiqh and Arabic grammar, but under the influence of these scholars Kalëim 

began to be given equal attention. 

Philosophy was also making inroads, but it was still tabu. Sorne stories, as told 

by the biographers of this period, indicate that philosophy and other rational 

sciences were eagerly sought after by certain individuals, but in secret. Such 

secretly perused texts included those by Ibn Sine and al-Farabi. 54 

Among the above-mentioned scholars Mishdhal1 seems to be critical of Razism, 

although he retained his interest in philosophy. His son, Abü Man~ür al-Zawâw1 l s 

and al-Shar'ff al-Ti 1 i msëi ni who were in MishdhëiLi l s circle of influence both 

show this critical attitude towards Rëzi and exhibit favour towards the prepatatic 

school of Islamic phi losophy. 

Such trends were encouraging freedom of thought and general intellectual 

activities. Yet, what probably accelerated the spread of movements of free 

thought the most was the rise of ~üfi Tariqas. Even the Malik; fuqahëi'seem 

to have failed in their resistance to Ta~wwuf which encouraged a relaxed 

attitude towards the strict legalistic tradition of Mëilikism. The reasons for the 

rise of this phenomenon are dealt in the following pages. 

3) Ta~wwuf 

The absolute supremacy of Sharlca, the palladium of the power of the 

religious authority of the fuqahëi', was threatened by philosophy as weil as 
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Kalem insofar as these two sciences undermined the authority of Sharl ca as 

the only guide to life. Ta~wwuf, however, probably presented a more direct 

threat to Sharita than any other movement of thought. The emphasis on piety, 

religiosity and moral commitment appealed to intellectuals as weil as to the 

common people. The rise of Ta~wwuf in their midst was, therefore, naturally 

considered a threat by the MCilikis in the West. 

ln addition to this consideration, certain events heightened this feeling of danger. 

ln the twelfth century when Mëlikism had been re-established by the Murabi!ün, the fugahë' 

had begun the purge of Ta~wwuf from Andalus. Among the ~üffs denounced by the 

fuqaha~ the following three were prominent: Abü Bakr Mubammad from Cordova, 

Ibn al-cArif from Almeria and Ibn Barrajëm from Sevilla. They were persecuted, 

and ail three died in prison. Ibn Barrajàn had criticized the Màliki fuqahë'very 

severely for their neglect of J:ladith. He succeded in gathering enough supporters 

in Almeria ta form an opposition that was directed primari Iy against the fuqahà,.55 

Another such uprising against the ruling class and the füqoha'was led by another 

~, Abü'l Qëisim Ibn al-Qa~iyy, a disciple of Ibn al-<"Ârif (1088-1141). This 

insurrection took place in Aigraves reg ion (Southern Portuga 1) in 1141. 

Ibn Qa~iyy was killed in 546/1151).56 

Viewing Tasawwuf in the perspective of these uprisings, the fugahà'naturally 

considered Ta~wwuf a threat against Màlikism and hence against themselves as 

a class. 
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One significant vic:tim of this opposition to Ta~wwuf was al-Ghazali' s book, 
a€' _ Ibya (Ulüm al-Oln. One of the earliest reactions to"Ghazoli' s I~ya was that 

of Abu Bak(rurtüshi (d. 520 A.H.) who wrote a treatise AI-Tibr al-Masbük 

refuting:~hazoli' s Ibye. 57 The aforementioned~, Ibn al-c;.rif, was the 

f• • tJ.G' h -1': , 1 h -. h W 58 AI· h h • Irst to InterpretA aza 1 s.!.2E ln t e est. ong Wlt t e persecution 

directed against him came the suppression of Ibye. In 537 A.H. cAlf b. Yusuf b. Toshufin, 

who also persecuted Ibn Barrajan and other ~üfis, ordered that ail copies of Ipya be 

burnt in public.
59 Qëi~i ('Iyoç (d. 544 A.H.) also issued a ~ in favour 

of burning 19ya. Abü'l J:lasan ibn J:lirzihim prohibited the study of the Ibye 

and ordered that a Il cop i es of i t be burn t. 60 

Like other movements of free thought Ta~wwuf continued to be considered 
T1it.--

dangerous both by rulers and fuqahë' until ~Muwab~idun toppled this alliance. 

Although the religious views of the Muwab~idun, because of their stress on 

the Qur'on and Sunna did not allow absolute freedom to pure thought, yet Melikism 

definitely lost its supremacy. Especially in Ya(qüb al-Man~ur' s (580-590 A. H.) 

reign, a sort of war was declared on Malikism ~' 

The Muwa~~idun cou Id not, however, destroy the power of the fuqahà' in Spai n. 
7/1f-It grew stronger. The best illustration is the fact that~Muwa~~id Sultan Man~ür 

G:Z 
under the pressure of Malik1 fuqaha' 1 was forced to expel Ibn Rushd.1 " 

Ouring this period another movement was gaining force. It grew much stronger 
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in the period of the decline of the Muwa~~idün. We refer to the establishment 

of ~ ribâts. As G. Mar'flis63 has pointed out, originally the ribér wos a 

military institution, but the mystic movements which began in eleventh century 

and bloomed in the thirteenth century in North Africa, changed the nature of the 

ribote The volunteers for Jihéd in the ribà!s were also connected with $üfi 

1ariqas. The Ribât, thus, was no longer a military post but also a place for 

ascetics and travellers. By the thirteenth century the ribats were also transformed 

. z·· 1:' S·':: '2 64 
Into aWlyas or centres Tor certain ~ tanqas. By that time every ribat 

had a resident ~üfi -Shaykh. 

This phenomenon had an effect on the fuqaha'intellectually as weil as socially. 

Spain had resisted Ta~wwuf successfully until in the thirteenth and fourteenth 

centuries we find travellers and biographers mentioning the emergence of a number 

of Zawiyas, notable ~üf1s and a number of works on TaFwwuf, ail in Spain. 

Ibn Ba!tüta mentions, among other such centres of ~üfism in Muslim Spain, two 

Zowiyas in the vicinity of Granada: ~Ciwiya Maprüq, and ~ al-(Uqab. 65 

Two of the significant works on T a~awwuf in the fourteenth century were written 

by Spanish ~üfis; Abu lspaq Ibrah1m b Yabya al-An~rl (d. 751 A.H.) of Murcia, 

Zahrat al-Akméim and Abü 'Abd AIlCih Mupammad b. Mubammad al-An~rr 

al-MëilaqÏ 1 s (d. 754 A. H.) Bughyat al-salik fi Ashraf al-Masëlik fi maratib 

al-c::.üfiy,~ wa Tarë'iq al-Murfdfn. 66 
"i X ft 

This phenomenon affected the intellectual as weil as the social status of the fugahë' • 

The emphasis on piety and simple living in their personal lives b/n:üfis was in 
;"'-

sharp contra st to the aristocratic way of Iife of the f'Jqaho'. This difference in 
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Iife style mader~is more popular than the fuqaha'among the common people. 

The rising influence ofL~bfTs among the people and especially among the Berber 

mercenary volunteers for Jihad was also recognized by the rulers who, to estab-

Iish their piety and influence among the warrior tribes, began to give attention 

to ~üff Shaykhs and ribàts.67 The fuqaha' aise acknowledged this change, 

and sorne of them began to drift towards Ta~wwuf. This trend is evident 

from a number of fatwcls which mention the popularity of ~üfism among the fugahà,.68 

The impact of Ta~wwuf can be seen in two principal ways. First, the ~ did 

not abolish the Sharita, but they undermined the status of the fugahë l
, by their 

emphasis on principles of moral commitment ( waratand zuhd) to one l s obligations. 

The fuqahéls treatment of obligations was rather legalistic. Second, instead 

of limiting themselves to the fiqh books, the ~üffs appealed to the Qur'én and 

the Sunna. 

Both of these aspects affected the fiqh tradition. The most obvious influence can 

be seen in the discussions on usül al-figh in this periode The fugaha' had to make 

concessions to both principles. Qarafi discussed zuhd and wara'as one of the 

bases of figh. 69 

Ibn ('Abd ai-Salamis legal theory is more illustrative of this accommodation. 70 

The influence of TaFwwuf had grown very strong by the thirteenth century. At 

the sorne time with the passing away of the Muwa~~idün, Mëlikism was also rising 

again. But this rise of Malikism could no more be a continuation of the pa st 
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tradition. Mëlikism now faced many challenges; social as weil as theoretical. 

Hence in this period fiqh and Ta~wwuf both are actively present on the scene, 

fIe, 
and both are alive with a rejuvenating spirit. The Banü Marin and,(Banü l;Iaf~ 

who had succeeded the Muwa~~idün, realizing the force of both movements, 

made steps toward combining the two.
71 

They encouraged the fuqahë' to 

concede to Ta~wwuf. They also began to endow the ribéits with large trusts. 

The fuqahë' ~ realizing the situation, soon became themselves involved in 

Ta~wwuf, but they still he Id to the supremC!cy of Sharica. A typical example 

of this rapprochement was the formation of a new sil_si la (chain of a tar1qa) 

whose connection with the Shadhi liyya Tariqa is discussed below, which combined 

- c ~~-
the ~(jfis and the fuqahë'. Abû Abd Allëh~Maqqari (d. 758 A. H.), a fa mous 

jurist, is also noted for his work en Ta~wwuf, AI-~aqë'iq wa al_raqa1 iq.72 

Ibn (Abbëid~Rundi (d. 792 A.H.), the famous ShëdhilÏ ~üfi, was one of af­

Maqqari' s disciples of whom he was very proud.
73 

4l'-Maqqari, along with his lectures on fiqh, also initiated his pupils into his silsila 

of Ta~wwuf. The initiation was done with a symbolic act in which the shaykh 

placed a morsel of food into the mou th of the disciple. A most significant 

indicator of the new conjunction between fugahà' and sùffs is to be seen in the 

names compri si ng th i s si 1 sila • 

Maqqari -- Abü ~bd AIlCih al-Musfir -_. Abü Zakariya <~-Ma~yëiw1 -- Abü Mubammad 

~ëilib -- Shaykh Abu Madyan -- Abü' 1-l:Jasan b. l:Jirzihim -- Ibn t\l,(Arabi -- Ghazali -­

Abü' 1 Matall -- Abü Téilib Makki -- Abü Mubammad aC~J:larirf (sic) -- Junayd --
_ cl- _ ~ _ o-i

c 
_ ~ _ < _ 

~- Saqoti-- Macrüf Karkhf -- Dà'üd Té'i -- Habib ,:A·lami -- Hasan Basri -- Ali b. 
• '" ,. 1" • t-. 

151 ib -- Rasül AIlCih. 74 
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This chain has been subjected to criticism by sorne authors mainly because of gaps 

in the chain between Aboli Ma(âli and Makki. Paul Nwiya, after comparing 

the presentation of this chain as given by Sha!ibi with those given by others, 

maintains that it belongs to the Shadhi If Order which became better known after 

Ibn (Abbad.
75 

The chain comprises four parts: the first part consists of MaqqarT 

and Musfir both primarily faglhs; it is connected with the second part comprising 

a chain from MabyëwT to Abü Madyan - primarily ~üffs. They are connected 

again with the third part consisting of mainly fuqahë; starting with Ibn l:Iirzihim 

to Abü ' 1 MacëlT. They are then connected with the traditional chain of early 

~üffs, through Abü Télib Makki. 76 

Nwiya ' s suggestion about the connection of this chain with the Shàdhiliya, together 

with his conclusion that Ibn ~bbëd' s reanimation of the Shëidhiliyya was a revival 

of the early ~üfism of Mu~ëisibT, also partly explains the compromise of the ~üfis with 

the fuqaho' in order to exclude the more comprehensive and radical type of ?üfism, 

such as that of Ibn ~rabf which the fugahë' considered a threat to the supremacy 

of SharTca • 

Having found this compromise possible, the fuqaha' ~sed their opposition to 

Ta~wwuf as such. There was, yet, another aspect of Ta~wwuf which continued 

to threaten their status. This threat can be seen in three ways. First, Tarfqa­

Ta~wwuf required total submission to the Shaykh. This submission undermined the 

religious authority of the fuqahéi). One event {probably an anecdote} i Ilustrates 

this tension: 

\. 
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Qàdi Abü'l Qosim al-Sabti had two sons. One, Abü'1 <Abbas 
Ah~ad became qëdi; the other, Abü'l MacalT chose the path of 

• _.;.......a... 

"qawm" (~üfis). He never used or ate anything at his brother ' s 
house. After many years he visited Zowiya Mabrüq in the 
outskirts of Granada. He saw Shaykh Abü Jacfar Abmad 
al-Ma~düd and asked him if he could explain a mystery that 
had been worrying him. The mystery was that he had a torch 
thatalways showed him light, but suddenly he lost it. The 
Shaykh asked the first person entering the Zowiya to answer 
that question. This person who appeared to be an illiterate 
villager answered that Abü'l Macal1lost this torch as punishment 
for sorne of his actions. After a number of questions it was 
revealed that Abü'l Macali had taught someone the Divine name 
of al-Latif which he was not permitted to_ do. A curse fell on 
him as a consrJluence. He became Qàçf al-JamOC'a and died a 
worldly man. 

The second aspect of the threat to the fUqahëi f was that a number of süff practices 

such as dhikr and sornac virtually substituted for the rituals prescribed by fiqh. -- -- --
This could not be tolerated by the fuqaha' • Shëribi goes as far as to declare 

insistence on such practices in defiance of Shar"i<a, to be Kufr, and condemns 

h •. d h 78 
t e practltloners to eat • To add to the oHence caused by these practices, 

which were considered bid'a by the fuqahâ' , another important development 

took place. 

1 n the thirteenth century the celebration of the Prophet ' s birthday was introduced 

into the Muslim West. This celebration took place in mosques. The poets 

wrote and recited for the occasion. Various forms of dhikr and sornaC' were also 

part of the celebration. A significant factor in this development was the patron­

age that rulers provided for this celebration. 79 The fuqahë' could scarcely 

aHord to oHer strong resistance to these ceremonies in view of the wide popu-

larity of this "innovation" among ail groups of people. The situation forced 
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them, therefore, to revise their stand on bidta. 

The third aspect of the threat was economic. As we mentioned earlier, generous 

d • d • • - • d'b 80 onctions an trust propertles were glven to zawlyos an ~s. This 

wealth attracted a number of devotees as weil as travellers. Ibn Battüta came .. . 
across süffs in these centres from almost ail corners of the Muslim world.

81 
L..-

Fuqahëi'were appointed for the supervision of the expenses of such donations, 

although the supervision and maintenance of such properties was left to the 

shaykh of the zàwiya and his associates. 

Sorne fuqahé' resisted the temptations of Süfi tarlqas. According to these fucpha' __ L-- "----!--

the ~üfr centres were attracting and encouraging idleness in the society. For 

many devotees asceti'cism meant to forsake ail worldly occupations and spend 

one' s life in some Zëwiya. The finances of the Z6wiya made it possible to 

live in such a manner. This practice, however, was creating a large number of 

unproductive elements in the society who were living on the labours of others. 

For the already stringent economy of Granadian society this was a very heavy 

burden. 

This economic burden becomes very significant as we shall see that the Granadian 

economy was in process of changing from an agricultural to a commercial and 

mercantilistic economy. Even the rural areas could no more support the main-

tenance of such a burdensome institution as the Süfi Zâwiya or ribët had become. _e_ ---L 

The problem became acute in the days of Shëtibi. A distinct economic view 

of the matter, in contradistinction to the older political and theological view 
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that had motivated the fuqahë'to oppose ~üfism now came to be. 

The inhabitants of a small town Qanëlish, 82 an agricultural town on the bord ers 

of Aragon, sought a fatwa concerning the Shar'i attitude towards a zawiya fÂ-

Ghuraba'in their vicinity. The Chief Qa?f AI-Balfiqï answered vaguely"justi-

fying the existence of such an institution. The Chief Mufti Ibn Lubb counter-

signed the fatwa. The people of Qanëlish, however, mounted a protest 

against the fatwCi accusing both muftis of subjecting the people to an unnecessary 

burden.
83 

The same Istiftë'was then sent to Sharibi and Abü (Abdallëh al-l;Iaffdr. l;Iafféir's 

fatwa spelled out the economic aspect in more detail. A few excerpts from 

this fatwëi are worthy of notice: 

Il This band of people who claim their connection with Tasawwuf, 
has caused the severest harm to religion in this period and in 
this part of the world. Their evils have spread throughout the 
Muslim world and especially in the fortresses and towns and 
villages whi ch are farther from the capi ta 1 .•. They are more 
dangerous for Islam than the infidels ••• 

They have no virtue ••• None of them knows how to clean him­
self or to make ablution ••• In the name of religion they only 
know how to sing, to utter nonsensical statements and to en­
croach upon others 1 property unlawfully •.• 

What made this band of people to adopt this way of life which 
is 50 dangerous for the existence of religion'? Was it that they 
needed things basic for the human being, food, drink, clothing 
and such things, and they did not know any trade or craft to 
live from'? Or if they knew a trade, did they find it hard to 
toi 1 to earn their livelihood'? •• The devil seduced them and 
suggested to them this path which was full of fun and pleasure. 
They confuse· the ignorant wi th the practice of dhikr ••• 
wearing patched clothes ••• as these were the signs of the vir­
tuous people of this path ••• 
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A certain scholar said that the people in a city must be like the 
parts of the body. As every part of the body has a parti cu lar 
use and none of them is futile .•• so are the inhabitants of a city. 
The soldiers guard the city, the fuqahâ' and judges protect the 
law (Sharf(a) and a Iso teach i t ••• Therefore one who i s of no 
use in a city whereas he is capable of being so .•• must be ex­
pelled from the city ••• 

A philosopher (Qakfm) taught his disciples to be like bees in a 
beehive ••• they do not let any idle member stay there. They 
would drive it out of the hive, because it would cramp their space, 
would use their honey and would spread idleness, and abandon­
ment of trades ••• 

It is incumbent upon whoever con do so to restrain these people 
who are like a gangrenous sore in the side of religion. He 
must obstruct the way to this group for those who are inclined 
towards it. He must expel them from these places. (If he does 
so) he is a warrior of faith (mujâhid) in this respect. 1184 

().~-

To conclude, the political power of the fuqahë' declined in the reign of"Ghani 

Bi Ilàh, because the factors that strengthened their rel igious authority, were no 

more controlled by the fuqahë'. The introduction of madrasas deprived them 

from the control of institutions of learning which were, until then, a private 

business of the fuqahà'. Since the madrasas were now controlled by the Sul!an, 

the fuqahà' lost their independence. Consequently, they could no more 

enjoy the influence on the important administrative offices which were pre-

viously filled by their privately-taught pupils. Nor could they resist the 

penetration of Ta~wwuf into the Granadian society. Rather, as a general trend, 

they eagerly joined ~üfi Tariqas. 

There were only a few jurists who, nevertheless, opposed ~üff Tariqas. Unlike 

their predecessors who condemned Tapwwuf mainly because of political reasons;l 
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these jurists rejected ~üfi institutions largely due to economic considerations. 

The following section examines the economic conditions and developments 

which shaped the opinions of such jurists. In fact, the change in Granadian 

economy was also a very important factor in the decline of the religious 

authori ty of the fuqaha'. 
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SECTION THREE 

ECONOMIC DEVELOPMENTS 1 

Geography 

!hL-
Muslim Spain underABanü Na~r was reduced to the Southern part of Spain. The 

Na~r'f kingdom extended in the South to the shores of the Mediterranean Sea 

and the Strait of Gibraltar. For a certain period even the African seaport of 

Ceuta came within Nayi terri tories. In the North were the principalities of 

Jaen, Cordova and Sevi lia • In the East it extended to the principality of 

Murcia and its Mediterranean shores. In the West lay the principality of Cadiz 

and La Frontera. 

The kingdom was divided into three provinces (Küràt): Gharnëita (Granada), 

AI-MarTya (Almeria) and Mëlaqa (Malaga). 

The kingdom was crossed in the middle by the lofty mountains of the Sierra 

Nevada and the steep hi Ils of Basharrat. The depressed areas were traversed 

by the river Genil (Shan11), a tributary of Guadalquivir and by the rivers 

Andrex and Man~üra. The land was a combination of plains and valleys with 

th i ck forests. 

The difference between the present geographical conditions and those described 

by historians is confusing. Today this part of Spain is dry and arid,
2 

but 
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the historions vie with each other in praising the fertility and the greenery of 

this region. The following description by Ibn al-Kha~b is typical of other 

hi storica 1 geographical descriptions: 

God Almighty has distinguished this our country by endowing 
it with gentle hills and fertile plains, sweet and wholesome 
food, a grect number of useful animais, plenty of fruits, 
abundance of waters, comfortable dwellings, ~ood clothing ••• 
a slow succession of the sec sons of the yecr" • 

The city of Granada, situated.owth of the Sierra Nevada, was the capital of the 

kingdom. By the city flowed the ri vers Genil and El Derro. In the Southwest 

were the meadows of La Vega. Granada was surrounded by approximately 300 

small towns (qura ).4 

Population 

Granada in this period attracted a great number of immigrants. Fleeing from 

the various Spanish territories which had been conquered by Christians, or having 

been persecuted by Christians, the Muslims came to Granada. In addition, 

a large number of Berbers kept coming constantly from Africa: they came 

as ~üffs, mercenaries: students or simply fortune seekers. We have no way of 

knowing the exact number of the population as the sources generally do not 

mention it. 

Nevertheless, the growing burden of the population in this small kingdom can 

be seen in the educated guesses in the secondary sources. According to 

Imamuddin, in the days of al-GhCilib BillCih the population in the city of Granada 

5 
was 150,000. Seybold estimated the figure in the later period as approxi-
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6 
mately 500,000. Over and above the rising numbers, the ethnic diversity of 

the population also affected the economy of the kingdom. 

th.t. 

The bulk of the population in Granada and other cities was composed of",Berbers 

and Arabs, both usually soldiers and hence fief holders. ~~Spaniards who were 

mostly cultivators thus worked for both. The Berbers were hated by the Arabs, 

who considered themselves more culturally advanced than Berbers, as weil as by rIIt. 

Spaniard Muslims who i nhabited most of the rural areas. 

Economy 

Generall,y speaking prior to the eventful impact of the change in Mediterranean 

trade, the economy of the kingdom had two aspects: urban and rural. The 

economic activity in rural areas consisted of agricultural and pastoral occupa-

tions. In the urban areas the crafts and commerce were the main productive 

economic activities. Urban economic activity was largely concentrated on 

luxury goods, hence the actual burden of production fell upon the rural economy. 

Village life was severe. This situation forced a number of villagers to go to 

the cities, which were already few in number. This meant the availability of 

cheap labour, but since the production of luxury goods had a limited number of 

consumers, city life also was becoming highly expensive. The impact of Medi-

terranean trade, however, as we shall see below, shifted the burden of produc-

tion from rural to urban economy. 
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Prosperity 

There was a marked difference in the standards of living even among urban dwellers. 

The aristocrats who also owned the sources of production lived a luxurious life. 

Their wealth was distinctly evident in the ornaments and jewellery worn by the 

women of this class.
7 

Their jewellery consisted of such precious stones as 

emeralds and rubies, and their dresses were embroidered with gold and sil ver • 

It was, in fact, the prosperity of this section of the population which 50 much 

impressed travellers such as Ibn B~tüta who described Granada as the most pros­

perous kingdom in the West.
8 

Financial Conditions 

The revenue of the kingdom consisted mainly of taxes collected from lands. 

According to one secondary source, the yearly income of the kingdom was 

9 
1,200,000 ducats. The permanent deposits in the treasury consisted, of course, 

of precious stones and diamonds, 10 but the expenses of the kingdom were, how-

ever, met by the revenue. 

~~e major source of revenue was land tax, called Kharëij. It was usually 

1/9 or 1/10 of the produce, but another 1/5 was also levied as rent of land. 11 

Since land was scarce and irrigation facilities were not commonly available, 

the most fertile lands around Granada were procured by the Sultan. These 

lands were called Mukhta~~ and were leased at very high rent prices. Because 

of the nature of the lands they were eagerly sought by the people. 
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ln addition to Kha~j, the other sources of revenue consisted of the customs 

duties collected from in-coming and in-transit commercial ships in the ports of 

the ki ngdom of Granada. Another occasiona 1 but frequent source of revenue 

was the proceeds from raids carried out in enemy territory which brought back 

prisoners, slaves, movable properties, etc. 

The taxes were collected in kind, but latterly, more emphasis was given to col-

lection of revenue in cash. There was a complex system of tax collection. 

The tax collectors, called Musharrifs were responsible to one of the important 

K5tibs of the SulteSn, called $abib al-Ashghal • 12 The taxes were collected 

in the name of the Makhzan which applied to both Islamic and non-Islamic 

taxes. Even the trust properties belonging to mosques were not exempted. 

The provincial and local administration as weil as tax collection was in the hands 

f Q -"d' h d' , 13 o a _a_l_ ln eac Istnct, 

The expenses of the kingdom were very high. The major expenditure was the 

tribute paid to the kingdoms of Castille and Aragon. According to Imamuddin 14 

the amount of such tribute in Ghalib Bi lIah' 5 days was 250,000 ducats. The 

second major expenditure was the salaries and compensation paid to the soldiers 

and mercenaries. In addition, large amounts were also paid to the Banü Marin 

to recompense the expenses incurred in the preparation for war against the 

enemies of Granada. 

Since in both modes of expenditure the terms were cash, the country had been 

15 
geared to a money economy. 
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Money and Currency 

The Na~rr currency was similar to that of the Muwa~bidün both in type and value. 

The basic units of money were the Dinar and the Dirham. Dirhams were usua Ily 

silver currency and varied in value and fineness. The Dinëir remained compara-

tively stable, the qua lit y and quantity of gold helping to stabilize its monetary 

va lue. 17 From the legal documents it appears 18 that three types of Di ncrs 

were in currency: the golden Dinar, the silver Dïnar and the Dinar CAynl (cop-

per). The golden Dinar was usually of 2 grams in weight containing 22 carats 

gold. Its monetary value was equal to 5 to 7 silver Dinars or 75 silver Dirhams. 

The Banü Na~r struck si Iver Df oors in square shape in contradistinction to the 

round shape of the golden Din~r and the~ (the well-known non-MusHm gold 

piece). Contrary to the conjectures of early scholars of numismatics, 19 the 

si Iver and caynT (copper) Dinars were not debased coins; but as studies of docu­

ments of contracts in the Na~i period show, they seem to have been introduced 

by the Na~rT rulers according to fixed monetary values, while the gold piece was 

accepted in the market according to the current price of gold. 

-MIL ..... 
We have here the evidence of a money economy in the form of~copper Dinar. 

The reason for this development was most probably the rapid growth of trade 

between Granada and foreign principalities. This trade is discussed at a later 

point in this section. What concerns us here is the plausable explanation of 

the copper Dinar by the fact that because of the need for gold for trade a kind 

of currency based on credits to the treasury could have been introduced in the 



130 

-form of the copper Dinar. Such a development could 0150 be interpreted to 

mean that because of commercia 1 ne~ds the interna 1 money was deva 1 uated. 20 

Agri cu 1 ture 

Spain had been known for highly developed agricultural methods and ample fertile 

21 
land, but in the NaFi period the extent of Muslim Spain was reduced to 

Southern Anda lusia. The nature of the soi! and climatic conditions did not 

allowa scale of cultivation that permitted self-sufficiency in the production of 

grains. Often it proved necessary to import grains from North Africa. 22 

The soi 1 seemed to be conducive, however, for the growth of durable plants. 

Andalus produced a va ri et y of fruits which were eagerly sought at home and in 

foreign markets as weil. For export purposes, however, the cultivation of olives 

and mulberry trees became very common in the fourteenth century. Even though 

manufactured with primitive methods, Andalusia even exported olive oil. Mul-

berry leaves used in rearing silkworms had 0150 gained Cl commercial value. 

As mentioned earlier the Mukhta~~ lands, the best lands of Granada, were leased 

to cultivators who used to pay the dues in kind. In the fourteenth century, 

it appears, these lands began to be rented to those tenants who would pay the 

rent in cash. These tenants hired sea 50 na 1 labour for cultivation?3 

By the fourteenth century land had become critically scarce. Evidence of this 

fact is found in the fatowo literature where various forms of ownership and com­

plex methods of the division of the property and produce are noted. 24 
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The ever growing population and the continuous 1055 of terri tories to the Christians 

were also responsible for the fact that extraordinary forms of ownership appeared 

in the distribution of cultivable land. A small tract of land might be co-owned 

25 
bya number of persons. Not only that, but the division and subdivision of 

property even extended to a tree and its branches; a tract of land was divided 

among its owners by the number of trees; or a tree, when it was owned by more 

than one, was divided by its branches. 26 

The extraordinarily intense cultivation even forced the people to use or rent the 

gardens around thei r houses for agri cu 1 tura 1 and commerc ia 1 purposes. 27 

Besides the seasonal crops, fruit cultivation was a major occupation. A highly 

developed system of irrigation made higher level lands useful for orchards.
28 

ln general, however 1 it appears that the pressure toward a cash economy was 

forcing even the rural agricultural economy to change into a certain type of 

economy, which for lack of a better term, we may call IImercantile ll economy. 

It must, however, be made clear that our use of the term 1 mercanti leI should 

not be confused with its technical use in a special sense which refers to the 

. hl· 1 1·· 1· • E • 29 
slxteent century mercantI e po ICles ln certain uropean countnes. We 

are using this term in its simple sense to mean a type of economy that lays stress 

on trade and commerce, and where money as wealth becomes important in prefer-

ence to land. 

Sorne of the indicators of the rise of this type of mercantilism are the following: 
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The use of seasonal labour and contract-workers who received their wages in cash 

or kind at the end of the contract 30 period was replacing the older system of 

semi-serfdom for the peasants. Forms of co-operative cultivation where 

partner and production contributed money in place of land were also current. 

Evidence for this development is found in the specifie cases of rearing of silkworms 31 

and of production of cheese.
32 

Industries 

The existence of gold, precious stones, amber and metals such as copper and iron 33 

in the kingdom of Granada encouraged various industrial activities. These 

industries had become a major base of the Na~ri economy. Louis Bertrand tells 

how the Granadians enjoyed IIUp to a certain point, industrial wealth. 11
34 

Among others the major industrial centres were Granada, Malaga and Almeria. 

The following industries f1ourished: Weaponry, Silk, Pottery, Leather, Cotton 

and other textiles~5 The most profitable industry was silk. 

The cities that were busy in the silk industry were Jubiles, Granada, Guadix, 

Finana and Almeria. In Almeria there were about 800 looms for brocaded 

silk and about 1,000 for embroidered silk. Similarly there were looms for other 

kinds of silk among which the following were weil known in the foreign markets: 

Usqulëitun, Georgian, Isphania, (Unôb-i, Ma(ajir al-Mudhashsh. 36 

ln the fourteenth century, because of the growth of the Italian silk industries, 
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the Granadian si Ik i ndustry suffered heavi Iy. 37 Nevertheless, the market 

demands for raw silk material insured that this industry in Granada remained 

profi tab 1 e. 38 

Crafts 

The crafts were usually connected with luxury commodities. Many artisans 

coming from other parts of Spain, had settled in the kingdom of Granada. This in-

flux advanced not only the development of crafts but also turned the craft-

industries toward the production of luxury goods. These crafts concentrated on 

jewellery, golden si Ik embroidery, decorative pottery and fancy leather among 

h h• 39 ot er t tngs. 

Trade and Commerce 

The most significant phenomenon in the economic history of the Islamic West in 

the fourteenth century was the quick development of a commercial economy. The 

coastal cities developed significantly along with the growth of their political 

influence. This is evident in the case of Ceuta, Malaga, Ronda and Almeria. 

The Alliance of Ronda and Malaga with Mubammad V al-GhanT Bi Ilah meant 

his remounting the throne of Granada. His capture of Ceuta meant a greatly 

• d . fi . M -: ': 1" 1 fe· 41 tncrease ln uence ln arlnl po Itlca a ralrs. 

Besides political influence, these cities also experienced a rapid growth of the 

textile, metal, leather, dairy, flour-milling, and ceramic industries and other 

crafts. The produce was largely meant for foreign markets. 
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The main cause of the quick development of a commercial economy in this area, 

according to S. M. Bastieva, was the economic upsurge in the Mediterranean 

countries in the thirteenth and fourteenth centuries. The cause of that develop­

ment was the sudden growth of manufacturers in ltaly.42 ïrade, however, 

necessarily required relations with foreign nations. The overseas trade of the 

Italian cities reached its zenith in the fourteenth century. This trade was 

carried further by the maritime cities of Catalonia, Provence, Constantinople, 

Alexandria and others. This activity created in the Mediterranean a wide market 

which made possible the enormous upsurge of production there and which was con­

ducive to the appearance of mercantilism in Italy. 

The emergence of vigorous trade patterns around the Mediterranean made possible 

a wide sale of agricultural produce in the foreign market. T~is, in turn, affected 

Granadian economy by producing a stimulus to commercialize agriculture. 

Lopez Ortiz, studying the fatëwc literature of this period, concluded that in 

Granada, the agricultural production was moving towards a mercantilized 

43 
economy. 

Among the materials that Florence, Naples, Catalonia and Provence imported 

were raw leather, processed leather, olive oil, cotton, silk, wax, etc. The 

main importer of Granadian raw silk was Florence.
44 

The main seaports of Granada, Almeria and Malaga, were situated at very signi­

ficant points on the Mediterranean trade routes. They were, thus, in a favourable 
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position to benefit from the new trade. 

Almeria and Malaga were situated on the sea trade route connecting the maritime 

cities in Western Spain and in West Africa with Naples in Italy. This sea route 

connected with another sea trade route starting from Sevilla and going through 

Murcia, Valencia, Barcelona and ending in Marseilles. In terms of land trade 

Granada was connected with a number of trade routes that spread throughout 

Spain and which were also connected with the maritime cities. Granada was 

connected with the land trade routes in Africa through Ceuta which was under her 

suzeranity at that time. These land routes led to Fez, Tlemcen and Aigiers. 

The significance given to the safety of these trade routes by the rulers can be 

seen in the mutual trade pacts between the kingdom and its neighbours in that 

period. The Banü Na~r frequently signed trade pacts with their neighbours; or 

one should perhaps rather say that every treaty included a condition of mutual 

agreement on the safety of trade routes and merchants. In 684 A. H. in a 

treaty with Castille the condition read that the Muslim merchants going to 

Castille would be exempted from taxes.
45 

The treaty with Aragon, signed in 

695, provided that the cities in the terri tories of both partners to the treaty 

would be open to the merchants from both territories and that their lives and 

merchandise would be safeguarded. 46 ln 721 A. H. in the renewal of this 

treaty an additional condition provided that the boats (ships), shores and ports 

of each partner would be safeguarded. 

\. 
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Such security pacts with Christian neighbours were essential for the Banü Na~r 

as the major part of their trade consisted of exports to Italy by these trade routes. 

Naples, Catalonia and Provence were the main importers of such Granadian 

commodities as raw and processed leather, olive oi 1, cotton and wax. The city 

of Florence was the major importer of raw silk from Granada. 

Money lending 

A natural result of ther mercantilistic activities was the growth of a strong and 

widespread money-Iending class. This money-Iending class operated both in 

Christian and Muslim territories. Most probably the intermediaries in such trans-

actions were Jews. In the literature of that period they were called IItransgressors 

and unjust". 48 

These money lenders controlled the markets where agricultural products were 

b h r • Th k dl· d··· • 49 roug t for auctlon. ey wor e a 50 as mterme lanes ln auchons. They 

were also responsible for the exchange of currencies. There is a Iso an indica­

tions in a fatwë tOOt they even determined the values of the currencies.
50 

A peculiar and typical product of this economic and political milieu was al-Fakkëk. 

Th .• II· d· • . d 51 b bl d e term, orlglna y meanlng to separate, ISloln, re eem, pro a y un er 

the influence of the Qur'ënic legal term Fakk-u-raqaba
52 

(to liberate someone) 

came to be used also in commercial legal transactions to mean the redemption of 

pledges and of debts. 53 Most probably this Andalusian term al-Fakkëk etymologi-

cally springs from that usage. In Andalus this term was applied to an intermediary 
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who was paid by the relatives of a prisoner in the enemy territory to buy the 

liberty of the prisoner by paying the required amount to the enemy.54 

T 0 grasp the si tuation i t must be poi nted out that despi te the truces, payments 

of tribute, and promises of protection, the Granadians found themselves often in-

vaded by armed bands which cut down fruit trees, carried off crops and cattle 

and took prisoners. These events were so common that Muslim fraternities along 

the lines of the French fraternities such as the Ordre de la Merci were established 

M 1• •. dl· Ch··· . 55 to ransom us lm prasoners an 5 aves ln nSTlan terntory. 

Ibn Battüta witnessed such an incident in Spain. He relates the stary that on the 

coast of Marbella four galleys of a Christian band appeared, and after ki lIing a 

fisherman, captured eleven horseriders who were travelling to Malaga a little 

distance ahead of Ibn Battüta. When he reached Malaga and arrived at the main 
.,aR., _ 

mosque, he found the Chief Qëc}i"Tanjëli already busy talking to a number of 

jurists and a notable businessman in Malaga. They were collecting a sum to buy 

back the freedom of the captives. 

From the legal literature of this period, it appears that the institution of al-Fakkëïk 

. d bl· h' . 57 was an alrea yesta IS eù practlce. Under Muslim influence the Castillians 

also called such intermediaries Alfaqueques. In Castille they were supposed to 

be responsible for the administration of the property of prisoners of war. 58 

ln Andalus, however, although the institution may have originated from pious 

and selfless interests, yet by the fourteenth century it had more of a commercial 

nature than anything else. The Fatëiwë indicate that a l..fakkëiks used to 
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contact interested persons on both sides and earned a commission from both parties. 

One fatwa shows that al-Fakkaks bargained about the prices for ransoms, etc., 

devaluated the currencies, and earned profits from such transactions. 59 

ln the light of this and other descriptions of the institution of al-Fakkëk in the 

sources, it may be rightly assumed that al-Fakkak belonged to the money-Iending 

c1ass. The assumption gains weight since the sources indicate that al-Fakkëk also 

traded in silk, advanced money on anticipated earnings and dealt in debased 

. 60 
currencles. 

From the above survey of economic developments, especially such matters as 
711c-

the emergence of al-Fakkëk, the growth of,tMediterranean trade, the introduction 

of the devalued copper Dinar, and the transformation of agriculture into com-

mercialized forms of cultivation and other such facts, it can be seen that the 

economy was rapidly changing towards a type of mercantilism. This would imply, 

among other things, the disappearance of institutions that were based on an 

agricultural economy and the emergence of new ones. 

This would mean also that the Mëliki fiqh had to face some essential changes. 

To justify new institutions it would not be sufficient to attempt to accommodate 

them under some legal fiction or some legal device. The number and nature 

of these new institutions forced the fuqahà'to push the problems they faced back 

to fundamental matters of legal methodology and general principles of legal 

theory. 
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SECTION FOUR 

LEGAL DEVELOPMENTS 

The data available for this section is particularly scanty. Since a description 

of the legal system and legal developments, howevercursory it may be, is 

helpful to complete the picture of social changes which is the objective of 

this chapter, this section makes such an attempt. 

This section deals first with the legal system and second with legal developments 

in fourteenth century Granada. 

Lega 1 System 

Reference has already been made to the institutions of qac;lc'and futyo and the 

place of Mëilikism in the legal system. 1 Not to repeat what has already been 

said, we wi Il briefly state the main points relating to the legal system. 

1. Malik. fiqh was recognized as the law of the kingdom. 

2. Mëiliki figh wasapplied on three levels: 

a} On the level of futyë, strictly religious matters including 

those of exegesis and theology were referred to muftis, and 

2 
except for cases of heresy, such matters were beyond the 

courts· jurisdiction. The opinion of the Muftis was called 

fatwa, and its implementation largely depended on the indi-

vidua 1 conscience. 
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b) On the level of the courts (qa~a'), the decision of the iudge (béikim) 

was called Qukm. Although the iudge had no executive powers, 

yet in contradistinction to fatwë, the hukm was enforced by govern-__ .L...-

ment agency. The qëdi was assisted by a conci lium of fuqahë' 
~. 

called mushëwirün.
3 

c} On the level of the notaries (wuththëq), the Méilikï fiqh was 

applied to register and validate various kinds of contracts and other 

types of legal documents. These wuththëq were usually faqihs and 

were often appointed also as muftis and mushaw1rs. 

3. 1 n matters of procedure the li tigants sought the fatéiwë of the mufti sin 

favour of their claims and presented them in the court. The iudge 

reached his decision after consulting the notables in his court. The 

Qé~11 s decision was fina 1 in the sense that nei ther he nor any other 

iudge could revise this decision; in the opinion of some scholars the 

decision stood as it was even if the witnesses changed their testimony. 

ln certain matters an appeal could be made to the Sultan against the 

decision of the court.
4 

4. Since Maliki fiqh covered ail matters relating to religion, ethics, 

fam il y, property, etc., a nd the mu fti cou 1 d be consu 1 ted even on 

matters which were also in the qa~i' 5 jurisdiction, a confusion between 

the iurisdictions of mufti and që~1 always existed. The function of the 
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notaries added to the confusion. The notaries were sometimes given 

limited jurisdictions such as the attestation of a witness or a contract, 

yet they could not decide the case. 

ln short, the essentiel problem of the Granadian legal system became one of 

confusion of the function of fatwe and hukm. The Egyptian Mëilik1 jurist &Li--- ~ 

Qaraff (d. 684A.H.), whose influence, as has been mentioned earlier, was 

felt deeply in Mëliki fiqh in Andalus, wrote the following treatise on this 

problem: AI-Ibkam fi tamyTz al-fatëiwa "an al-abkem. 
5 

Qarefi disagreed with the usual distinction made between fatwe and hukm by -- ~ 

considering the former as only l ikhbër (statement) and the latter as 'ilzem (binding).
6 

On the contrary, he maintained that both are 'ikhbar (an bukm Allëh (statement 

about God 1 s command) and both are "binding". According to him a fatwe 

is a statement which implies either 'ilzom or ibaba (permission), and the bu km 

is a statement which implies either 'ilzëm or'inshë' (preceptive action). 
7 

ln 

aJ.- ~-
respect of subject-matter, the bëkim has jurisdiction only in!umür/itiheidi yya 

(the matters which were not agreed upon among the Maliki scholars) and 

ma~alib dunyawiyya (matters relating to this world); the bukm has no jurisdic­

tion in (ibâdat (ritual and worship) and ijmë C•
8 

Qaréfl, however, could not remove the confusion completely as he maintained 

that both fatwa and hukm form part of the function of the imam (in this case __ ..e....- __ 

the Sultan )9 but whereas he made the mufti responsible to God, he did not . ---
define to whom bëkim was responsible. 
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Legal Developments 

Beside the confusion that existed in the functional aspect of MëlikÏ fiqh 

certain new developments had added more to the confusion. We will briefly 

mention a few of them. 

A. The legal status of Andalus: Mëilik1 fiqh, in certain cases, maintains 

that the legal status of a territory changes according to its political condition; 

whether it is on peace terms with another territory or at war. In the fourteenth 

century Andalus was constantly at war or on peace terms with her Christian 

neighbours. It even had the status of a vassal state to the principality of 

Castille. A number of questions in the fatwo literature show the confusion 

h h•·• d· h' 1· • fil 0 
t at t IS situation crea te ln t e app Icatlon 0 aw. 

B. Diversity of Laws: The diversity of laws had a number of causes. In 

many cases the diversity came about because of the differences in the local 

~~ -
practices which were recognized inkAndalusian Mëliki Tradition as a source 

of law. 

The diversity of laws was also caused by other factors such as the use of the 

principle of muroCàt al-khilàf. These aspects have been discussed elsewhere 

. d ·1 11 ln etai. 

It seems that Ibn al-Khatib became painfullyQl~re of the weakness of the . 
legal system and tried to reform them. He criticised Qàc}i Ibn al-l:Iasan 

al-Nubëhi in his treatise Khala c al-rasan. He also wrote the following 
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- - - - 12 -books on legal theory: Sadd al-Oharica fi tafçlil al-Sharica, Alfiya fi 

u~1 al_fiqh
13 

and Muthlëi al-tariqa fi dhamm al-wathlqa.
14 

ln his 

Muthlé al-tariqa he strongly criticised the il1il"itution and practice of 

notaries (wuththaq). He condemned them for their ignorance of the Arabic 

language and of figh. His essential criticism of this practice was on the 

basis of ~raC(moral responsibility) that was completely neglected by the legalistic 

and formalistic trends in the legal practice.
15 

The little information we possess on the actual legal developments in Andalus 

should perhaps be supplemented by comfll rison with Christian Spain. It is 

quite probable that developments similar to those in neighbouring areas took 

place in Andalus, since both countries underwent the same kind of socio-

economic changes. For an understanding of legal developments in Christian 

Spain it is quite revealing to notice the various stages through which Fuero, an 

important Spanish legal institution, wènt. 

The institution of Fuero existed before the arrivai of the Muslims in Spain. It 

survived under Muslim rule and later became a stronghold of resistance to the 

renaissance of Roman law in Spain in the thirteenth and fourteenth centuries. 

F d •·• f L f· ·b 1· • 16 d s: ~I envmgltsname rom ex on, tri una Justice, cametostan lor 

the legal practice of townships and thus took the name of Fuero Juzgo. 17 

Fuerœ Juzgo also called Liber Judiciorum and Lex Barbara Visigothorum, was 

a compromise between Visigothic and Roman law, developed during the 
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seventh century.18 Fuero Juzgo was a medley of legal rules which included, 

among others, subjects such as the following: rules for visiting the sick, the 

graves of the dead, heretics, etc.
19 

Under Muslim rule these Fueros incor­

porated sorne Muslim elements as weil. 20 

ln the thirteenth century the administration was faced with the profusion of 

ail kinds of law in Spain. The excessive diversity became threatening to the 

fabric of the state.
21 

The progress of trade also demanded system of uniform 

laws. 

By the middle of the thirteenth century a movement for the reform of laws 

emerged. A long contest between the supporters of Fueros and the supporters 

of lega 1 uni ty began. T wo weapons were used to reform Fueros: (1) Exposi ng 

the shortcomings of the Fuero system and (2) the renaissance of Roman law.
22 

Three Castillian kings Ferdinand III (1199-1252), Alfonso X (1221-84) and 

Alfonso XI (1311-50) are known as staunch supporters of these legal reforms to 

bri ng about the uni formity of law. 23 

ln the days of Alfonso the Learned another development was also taking place. 

ln Southern France there arose a school whi ch both there and in Bologna sup-

planted the glossators (medieval commentators on Roman civil law). Instead 

of seeing in Roman lawa multitude of texts to be examined and interpreted, 

those of the new trend sought to do two thi ng5: 

a) systematize Roman law in accordance with the rigid method 

of Aristotle and in the light of Christian doctrine, and 
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b) to ascertain what reasons could have motivated its rules. The 

trend thus marked the beginning of a philosophy of law.
24 

Many scholars from Spain travelled to Bologna to study and teach Canon Law. 

ln Spain, the University of Salamanca became an important centre for the 

25 
study of Roman and Canon law. 

The purpose of the above description is to indicate that factors such as the 

di versi t y of laws and the need for reform of local legal practices to bring 

about the uniformity of laws led scholars to investigate the motive and purpose 

of law. The attempts of these scholars had very far-reachi ng effects on the 

evolution of law in Europe in later centuries. Although this evolution came 

about two centuries after Shë!ibf, it is not irrelevant to refer to it briefly 

as it helps in understanding the direction to which the legal philosophy was 

led by the lega 1 developments in Shatibi 1 s period. 

As a result of the continuous concern for the philosophy of law in Spain there 

emerged a group of prominent legal philosophers who are now known as 

"Spanish Theologian Jurists". Two of these jurists are usually described in the 

following manner: Vitoria (Fransisco de Vitoria d. 1546 in Salamanca),"the 

" " .. 26 expounder of the law of nations and Suarez, the philosopher. Francis Suarez 

was born in Granada in 1548 and died in Lisbon in 1617. His influence on 

the later development of the philosophy of law is well-known. His legal 

philosophy had its pivotai point in the exposition of the end of law which, 

according to Suarezr was the "Common good of the Community" .27 
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Despite the time interval of two centuries between Shë!ibi and Suarez, the 

similarity in their approach towards law and its end is worth noting. Shatibi 

also investigated the purpose of law and he also found the concept of 

masalih al-cibad (the good of the people) to be the objective of law. . . 

Unfortunately the similarity in the legal developments in Muslim Spain with 

that in Christian Spain do es not go beyond this point. There is similarity in 

the socio-economic factors that led to an investigation of the philosophy of 

-fol.. 
law in both Muslim and Christian Spain. LJurists' conclusions about the 

objectives of the law were the seme. Yet whereas in Christian Spain these 

investigations continued and were responsible for the shaping of the concept 

of law in Europe, among the Muslims this attempt seems to have stopped with 
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NOTES: CHAPTER III 

Section One 

See Mubsin Mahdi, Ibn Khaldün's Philosophy of History (Chicago: Phoenix, 1964). 

See Henri Laoust, Contribution a une etude de la Méthodologie Canonique 
de Taki-d-Ofn Abmad b. Taimiya (Cairo, 1939) and Essai sur les doctrines 
sociales et polimiques de Takl-d-OTn Abmad b. Taimiya (Cairo: Imprimerie 
de l'Institut Français d'Archeologie oriental, 1939). 

" See Josef van Ess, Oie Erkenntnislehre des Aduddin al-id: Ubersetzung und 
Kommentar des ersten Buches seiner MawOqif. (Wiesbaden: Steiner, 1966). 

Not to speak of secondary sources, even the primary sources on the Na~1 
period are often confusing. The confusion of the secondary sources is 
partly due to their indiscriminate use of the primary sources which are 
often conflicting. For a general history of the period a critical study of 
the primary sources is indispensible. The two contemporary historians 
on whom the later sources have depended are Ibn al-Khatlb and Ibn Khaldün. 
Not only did these two men belong to different courts which were often 
enemies to each other, but Ibn Khaldün also had a particular philosophy 
of history that stresses the role of tribes and families. These differences 
make their narratives of the same period conflict with one another. 
Furthermore, the attachments of the two historians to these courts also 
fluctuated. These changing loyalties also affected their narratives. Ibn 
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stages of writing the history of this period. 

Only to avoid confusion, we have chosen Ibn al-Khatib' s al-Ibëita (Cairo: 
Matba' MawsûCat, 1319 A.H.), as the basic text mainly because this 
was written before Ibn al-KhatTb had been prejudiced against Mubammad 
AI-Ghani Billah. For the events after 771 A.H., mai-'y for the story of 
Ibn al-KhatTb' s persecution, we have relied upon th(; mtutmation in 
AI-Maqqari, Naft! al-lib (ed. M.M.~. l:Iamid, Cairo: Satada, 1949), 
which derives its information mainly From Ibn Khaldün ' s Kitâb al·clbar 
(Bayrut, 1959). We have also used G..dçJi Nubahl 1 s AI-Marqaba al-<Ulyc, 
(Cairo, 1948) to supplement Naf~ al-lib. Secondary sources have been 
used only complementarily. 

Ibn al-Sacfd, an African traveller, who visited Andalus at that period 
described the capricious political attitude of the populace as follows: 

Their attitude towards a sultén can be described by the fact 
that whenever they find a horserider who distinguishes him­
self among his peers ..• they rush to his side and appoint him 
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their king without any consideration for the future ••• or some­
times there is in the kingdom a soldier of the officer rank (qo·id) 
who has earned fame for his campaigns against the enemy ••• 
They offer him the rulership in one of the fortresses ••• Il 

quoted byal-Maqqarl, Nafbal-rib op.cit., Vol. l, p.201. Another 
evidence of this political confusion is the story narrated by Ibn al­
Khatib saying that the Andalusian territories were in the hands of robbers 
and warlords whose alliance Ibn Hüd sought in order to become the sult~n 
of al-Andalus. 

See AI-Ibata, op.cit.,II, p.91 

6. Ibn Kha~b: AI-Ibéita, 1\, p.90-91. Huici Miranda is of the opinion that 
Ibn Hüd ' s insurrection personified Spanish Muslims against the Berber 
AI-Muwabbidün. See article IIGharnatall in Encyclopedia of Islam, (New 
Edition), Vol. Il, p.1014. 

7. AI-lliita, Il, p.61. 

8. Ibid.,p.62. 

9. Ibid., p.65. Ibn al-Khatib, however, does not mention the events that 
made Ibn al-Abmar repent his submission to Castille. Ibn Khaldun nar­
rates further that in making truce with Ferdinand, Ibn al-Abmar was satis­
fying his anger against Ibn al-Jadd, the ruler of Sevilla. He supported 
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taking Cordova and Sevilla but went on capturing more fortresses and im­
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Gaudefroy Demombeynes Il Histoire des Benou 1 Abmar il

, (translation 
from Ibn KhOlldùn ' s Kitab al-e'bar in Journal Asiatique, 9th series, 
Vol. XII (1898), p.325. 

10. Ibn al-Kha~b (lberCl, Il, p.59) mentions that Mubammad was born on 22 
Jumada al.!Âkhira in the year 739 A. H. 

11. Ibid., p.4. 

12. Ibid., p. 9. 

13. Ibn al-Khatib attributes this revoit to the negligence of Ri~wéin. Ibid., p.ll. 

14. Ibn Khaldün, Kitab al-e'bar, Vol. VII, p.637. 

15. Ibn Khaldün provides more details of this event. For him the cause of this 
revoIt was the faqïh Ibn Marzüq - a scholar and ~üfi connected with the 
rioot of Abü Madyan. Ibn Marzüq was 50 influential that Abü Salim had 
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left almost ail his affairs in Ibn Marzüq' s hands. This antagonized other 

officers at the court. Consequently, 'Umar b. (AbdAllah, the WazTr at 

the court conspired with Garcia Antoine, the Andalusian Christian who 

was at the head of the mercenary soldiers. Abü Salim was killed. Soon 

after ('Umar b. (AbdAllah, apprehending the plan of Garcia, succeeded 

in assassinating him and thus became the virtual ruler. Ibn KhaldOn, 

Kitab al- (Ibar, Vol. VII, pp.648ff. 

16. Ibn al-Khatib gives no detail, and mentions the name of ('Umar b. ~bdà.llàh 

in derogatory terms {Khabith: wicked}, Ibata, op. cit., p.14. But 

Ibn Khaldün, giving the details, takes the credit to himself. He narrates 

that ('Umar b. 'AbdAllëih was his friend, and that he advised (Umar to 
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establishment of madëris. They regarded such institutions as bid<a. 

36. Levi-Provençal, Inscriptions Arabes dl Espagne (Leyde: Brill, 1931), 
p. 158 ff, particularly see n. l, where Ibn al-Khatib is quoted calling 
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whose refutation of Ibya is one of the most significant and voluminous 
contributions towards a criticism of al-Ghazali. The reason why she 
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de la manière la plus pressante à gouverner avec justice ••• 11 
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60. Ibid., p.27. 
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Vol. Il, Ed. cAwàmir1 Bek and Jëd al-Mawlë, (Cairo, 1934), p.294. 

66. clnan, Nihëya, op. cit., p.449. 
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77. Naf~ al-Tib, Vol. VII, op. cit., p.124-125 quoting from AI-Fatb 
al-Munir. 

78. Shé!ibi's fatwë issued in 786A.H., preserved byWansharlsi, op. cit., 
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Ibn Khaldün, op. cit., pp. 864,881 and 885 mentions how on three 
such occasionspoems were recited. These celebrations lasted for a 
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NOTES: CHAPTER III 

Section Three 

1. The best contemporary source of information on the economy and geo­
graphy of this period, in our opinion, is Ibn al-Khatib ' s following two 
treatises: Khatra! al-layf wa Riblatal-Shitëtwa al-~ayf and 
MiCyëir al-Ikhtibàr ft dhikr al-Macëihid wa'i -Diyëir edited and pub­
lished by A. M. cAbbadi, in MushahadOt Li~n al-D~n Ibn al-Khatlb, 
op. cit. The above must be supplemented with the study of fatawcl of 
this period (i .e. 14th century) by lopez Oriz, "Fatwas granadianas de 
los siglos XIV-XV, AI-Andalus, Vo\. VII (1941), pp. 73-127. 

2. levi-Provençal, "AI-Andalus", E.I. 2 , pp.486-492. 

3. Quoted in MaqqarT, Naf b al-lib, Vol. l, p.124, translation Pascual 
de Gayangos, The History of the Mohammedan D)'nasties in Spain, 
Vol. 1 (Cairo: 1902), p. 17. 

4. Ibn al-Kha!ib, AI-IQàta, Vol. l, p.32. 

5. Imamuddin, A Political History of Spain, p.294. 

6. Cf. Seybold, "Granada", in E.I. (lst edition), Vol. Il, p.176. 

7. 1 ~ëi ta, op. ci t. l, p. 38 • 

8. Ibn Bat!'Üta, translation H. A. R. Gibb, Ibn Battùta, Travels in Asia 
and Africa 1325-1354, (selection), (london, 
1963), p.319. 

9. cAbdAllëh1inan, Nihayat al-Andalus, p.430. (Inan does not indicate 
his source but probabl y he derives this information From Prescott, 
History of Ferdinand and Isabella the Catholic on which he relies for 
the most part of the data of this period. 

10. A detailed description of the reserves of the Na~fd treasury are given 
by 'AbdAllah Mu~ammad b. al-l:IaddCid al-Wadr~shi as quoted by 
Mu~ammad Kamal Shabëina, IIAI-l:Iala al-Iqti~diya bi'i-Andaius Khilël 
al-Qarn al-Thàmin al-Hijrfll in AI-Babth al-cllml, Ribët, Vol. III 
(August, 1966), p.137. Unfortunately, Shabëina's reference to the 
original source is not c1ear. 
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11. For this information we have relied on Lopez Ortiz 1 s above-mentioned 
study. See Ibid, pp.95-97. 

12. Nafb al-lib, Vol. 1, p.202. 

13. Lopez Ortiz, op. cit. p.96. 

14. Imamuddin, op. cit., p.294. 

15. Lopez Ortiz. op. cit., p.95. 

16. Antonio Vives, "Indicacion deI Valor en las Monedas Arabigo - Espanolas", 
in D. E. Saavedra. (Ed.) Homenaje a D. Fransisco Codera, Zaragoza, 1904, p.522. 
Also, see D. F. Codera Y Zaidin, Tratado de Numismatica Arabi-Espanola, 
(Madrid, 1879), p.231. 

17. See H. W. Hazard' s analysis of the metrology of the coins of North Africa 
(which partly includes Spain as weIl) in The Numismatic History of late 
Medieval North Africa, American Numismatics Society, New York, 1952, 
pp. 48-49. Hazard says that the Zi ri d cI1 nar was 4. 11 - 4.35 grams in 
weight and 22-24 milimeters in diameter. The Muwab~idün introduced 
double cI1nars averaging 4.55 grams and 27-32 milimeters, whereas their 
normal dinar averaged 2.27 grams and 19-22 milimeters. The Nasrid 
dinar seems to have been better than its predecessors. Two speci~ens 
registered in M. H. lavoix, Catalogue des monnaies musulmanes de la 
Bibliotheque Nationale, Vol. V (Paris, 1891), pp.328-329, provide 
the following data: 

1) Catalogue no: 780: Yusuf b. Mu~ammad (1333-1354), gold; weight 
4.65 grams, diameter 31 milimeters. 

2) Catalogue no: 781: Mubammad V al-Ghanf Billah (1354-1359 -
1362-1391), gold; weight 4.70 grams; diameter 32 milimeters. 

18. Luis Seco de Lucena, in Documentos Arabigo-Granadinos, Instituto des 
Estudios Islamicos, (Madrid: 1961), studied a number of documents of 
a judicial nature belonging to fifteenth century Granada. In his 
analysis he found very interesting data bearing on the social and economic 
conditions of that period. We have derived our information from Lucena' s 
analysis of currency in these documents as given by him in Ibid., 
pp.XLVI-XLVIII. -

19. Most probably Lucena is here referring to Antonio Vives, op. cit., and 
Fransisco Codera, op. cit. - -

20. See Lopez Ortfz:, op. cit. p.94f. 
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21 . See such statements by early hi storians and geographers as quoted ex­
tensively by Maqqari, Nafb al-lib, Vol. l, pp. 124-194, but particu­
larly pp. 136-138, where the description by Razi, the geographer, is 
quoted at length. 

22. IIAndalus ll !:..!.:.2 , p.491. 

23. Lopez Ortiz, op. cit., p.97, 106f. 

24. Ibid., p.106ff. 

25. Ibid. 

26. Ibid., p.109. 

27. Ibid.,p.103. 

28. In the days of Mu~ammad V, the irrigation system was further improved. 
See Imamuddin, op. cit. p.294. 

29. On this point we are relying on E. F. Heckscher, "Mercanti lism ll in 
H. W. Spiegel, The Development of Economic Thought (New York: 
Science Books, 1966), pp.32-41. 

30. Lopez Or tiz, op. cit. p. 114. 

31. Ibid., pp.1l4ff. For details seeCh. V, p.231. 

32. Ibid., p.llO. FordetailsseeCh. V, p.232. 

33. Ibn al-Khatfb, AI-lhëta,Vol. f , p.15. . . . 
34. Louis Bertrand and Charles Petrie, The History of Spain, transe W. B. 

Wells (New York, 1934), p.204. 

35. Ibn al-Khat1'b, Mufakharat Malaqa wa Salo, op. cit., pp. 77-90. 

36. NafQ al-lib, op. cit., Vol. l, 154. 

37. S. M. Bastieva, IIlbn Khaldün et son milieu social ll
, Atti dei Terzo 

Congresso, op. ci t ., p. 138. 

38. ( 1 na n, op. ci t ., p. 429 . 

39. Ibid., p.428. 
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40. See p.87. 

41. See p.92. 

42. Bastieva, ~. eit. 

43. Lopez Ortiz, ~. cit., p.95. 

44. "Inan,~. cit., p.428. 

45. Ibid., p.97. 

46 • 1 b id., p. 1 00 • 

47. Ibid.,p.llO. 

48. Lopez Ortiz, ~ eit., p.l0l. 

49. Ibid., p.98. 

50. Ibid., p.94f. 

51. Dozy, Supplement aux dictionnaires Arabes, Vol. Il (Paris, 1967), p.275. 

52. AI-Qu~an 90: 12-13: IIWhat would make thee know what is an uphill task? 
The freei ng of a slave or eapti ve. Il 

53. Lane, Arabie English Lexieon, (London: 1874), Vol. 6, p.2431. 

54. E. N., Van Kleffens, Hispanie Law unti 1 the End of the Middle Ages 
(Edinburgh. 1968), p.105, no.3, refers to the Hispanie legal term 
lIa lfaqueques ll meaning the administrator of the property of the prisoners 
of war. 

55. L. Bertrand, The History of Spain, op. cit., p.200. This observation is 
supported by Ibn Buttuta's narrationorSüeh an attempt by the notables 
in Malaga (below note:53). Ibn al-Khatib also praised the people of 
Malaga for the purehase of freedom of sueh prisoners. See Mi~r al-Ikhtibàr, 
op. ci t ., p.78. 

56. Ibn Battal·a, Tubfat al-Nu~iar ..• op. eit., pp.290-292. 

57. See al-Wansharlsf, op. cit., Vol. Il, p.127. 

58. See above note 54. 

59. Lopez Ortiz, op . ..:.!..t., p.95. 

60. Ibid., p.95. 
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NOTES: CHAPTER III 

Section Four 

1. See p. 102ff. 

2. See p. 21lff. 

3. See p. 104. 

4. See p. 220. The story of the litigant in case of ~ 

5. Shihëib al-DfnaparëifT, AI-Ibkëm fi tam Tz al-fatOwa (an al-Abkom. (Ed.) 

(Abd al-Fattélj Abü Ghadda. l:Ia a : Mat üCat Islamiyya, 1967 • 

6. Ibid.,p.18. 

7. Ibid.,p.20 

8. Ibid., pp. 22-23 

9. Ibid., p.32. 

10. This conclusion is drawn From the following sources: Lopez Ortiz, 

Fatawa Granadnas .•• op. cit. p.91; Wansharisf, AI-Mi(yâr ••. ~. cit. 

Vol. Il, p. 166; Vol. V, 186f. 

11. See p.184f. 

12 . I\by l, p. 265 . 

13. Shajarat, p.230. 

14. This treatise was studied by Abr!é::magid Turki in IIUsàn al-Dfn Ibn al-tJatib 

(713-761/1313-74), Juriste d'après son oeuvre inédite: Mullë al-Tariga •.• , 

Arabica, XVI (1969), pp. 155-211; 280-312. 

15. Ibid., pp.280, 284 and passim. 

16. E. N. Van Kleffens, Hispanic Law until the end of the Middle Ages, 

(Edinburgh: University Press, 1968), p.124. 

17. Ibid.,p.154. 

18. Ibid., p.74. 
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22. Ibid.,p.l46. 

23. Ibid.,p.147. 

24. Ibid., pp. 176-78. 

25. Ibid. 

26. Henry Lacerte, The Nature of Canon Law According to Suarez (Ottawa: 
University of Ottawa Press, 1964), p.3. 

27. Ibid., pp.20ff. 
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CHAPTER IV 

SHATIBi: HIS lIFE AND WORKS . 

This chapter attempts to construct a sketch of certain significant events in 

Shëtib1 1 s Iife which, as we shall see, in the absence of sufficient data . 
about his Iife, are very helpful in an understanding of the reasons for 

Shëtibi's interest in the philosophy of Islamic law. 

When writing a biography of Shëtibi, one l s attention is drawn first of ail 

to the scarcity of data about his life, although he was one of the most 

prominent among Màlik. jurists. An onswer to the question of why there 

should be so little information on so important a man is attempted. This 

is followed by a discussion of the information available about his life, his 

career, his disputations with other scholars, and his works. 
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SOURCES 

To my knowledge A~mad Bëbë ,1 (d. 1036/1626) Nayl al-Ibtihéj 2 contains the 

first biographical notice on Shë!ibl. 

Among his contemporaries Lisan al-OTn Ibn al-Khat1b (d.776/1374) and Ibn KhaldOn 

(d.784/1382) wrote at length about Granada and scholars living there in this period. 

Although it would be a reasonable assumption that both Ibn al-Khat'b and Ibn 

Khaldün would have known Shli!ibT, he goes unnoticed in their accounts. Ibn 

al-Khatfb and Shlitibi had common teachers
3 

(and one of the sources even describes 

Ibn al-Khatib as a pupil of Shotibi)4 und common friends.
5 

Ibn Khaldün wrote 

a treatise,
6 

in response to Shël!ibT' s query addressed to the scholars in the West. 

Nevertheless, neither of these important writers makes mention of Shâtibl. 

A possible explanation for this omission might be that Shëtibl had not yet written 

his controversial work, al-Muwëfaqët, when the other two composed their works. 

This is quite possible because Shëtibi refers to Ibn al-KhatTb' s AI-ll}âta in his 

work (though without mentioning his name). 
7 

This reference means that Shâtibi' s 

work must have been written after the completion of AI-Ibàta, as we believe 

8 
after 771/1369. This fact also explains Ibn Khaldün's omission of Shâtibl's 

nome. Ibn Khaldün visited Granada in 764-65/1362-63
9 

while Shatibi had not 

yet become a sufficiently controversial figure to attract notice at that time. 

Among the authors of the Tabaqàt of the Mèilikis, 10 Ibn Far~ün (d.799/1396), 

author of AI-Dibëij al-Mudhahhab was ShâtibT's contemporary, but did not mention 
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him. Since it cannot be established whether Ibn Farbùn was acquainted with 

Shatib'f we cannot be certain that this exclusion of Shë!ibT from al-Dibaj was 

deliberate. One possible exp lanati on cou Id, however, be suggested. 

Ibn Far~ün was born in Medina and, except for a few journeys to the West, 11 

he passed most of his Iife in the East of the Muslim world. His knowledge of 

the Muslim West, though generally thorough, was based on secondary sources. 12 

Besides, he had already completed al-Dlbaj in 761 A.H. 13 As was previously 

suggested, it is most probable that Shëi!ibi had not yet written his al-MuwëifaqlSt. 

Otherwise, Ibn Far~ün could not possibly have overlooked him. The basis of 

our conjecture is Ibn Far~ün' s insistence on including in his al-DÎbOj only the 

names of those who had been authors of sorne books. 14 

Badr al-DTn~Qarëifi (d. 1008/1599) is known to be the next writer of Tabaqot 

after Ibn Farbün. 15 His Tawshib al-Dibëj 16 is the complement of al-Dlbaj. 

He too does not mention Shëitibf. His reasolli seem to be the seme as those we 

suggested in the case of Ibn Farbün. In a number of places, as Abmad Baba 

points out in strong language,17 Qarofl, lacking sufficient knowledge of the 

West, confuses the nomes and kunyas of many well-known scholars. 

A~mad Baba is not only the first biographer but also an original authority in this 

respect. Almost ail of the later scholars who have taken notice of Shojibi be­

long to the twenti eth century, and they depend largel y on Abmad Bëiba 1 s noti ce. 18 

Abmad Babëi treats of Shë!ibT in Nayl al-Ibtihëj as weil as in Kifdyat al-Mubt:éj 19 
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which supplemented the former. Nayl was written during Abmad Babëils 

internment period in Morocco, where he was taken as a prisoner after the invasion 

of the Sudan by the Sultëin of Morocco in 1591. TheJe, Abmad Bëiba, though he 

was without his personal collection of sources, was able to use the books in the 

possession of Moroccan scholars and in the libraries.
20 

The reasons why A~mad Babë mentioned Sha!ibT while his predecessors did not, 

could be the following: 

First, as a general reason, the Nayl was meant to be a supplement to al-Dibaji 

"complementing what was missing in it and supplementing it with (the mention of) 

those eminent a'imma who came after him". 21 

.; '. 

Second, he was certainly better informed about the learned tradition in the Muslim 

Wes?2 than Qarafi or Ibn Farbün, and hence he was capable of making up the 

deficiencies of al-D1bëj. 

Third, he felt this deficiency more strongly because for a long time there was no 

other work on the subject but that of Farbün,23 and this too suffered from grave 

faults. 

Apart from such general considerations, A~mad Baba 1 s high regard for Shé!ibi 

may be suggested as a specific reason why A~mad Baba mentioned Shâpbi. This 

esteem is reflected in the honorific titles with which he mentions Shëi!ibi .24 

His regard for Shëi!ibf further manifests itself when he disputes Abü tlëmid Makkfl s 

claim for his master Ibn cArafa (d.803 A.H.)25 as "being peerless in tabqiq 
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(the skill of applying general principles of (Méiliki) school to particular cases)". 26 

A~mad Bëba mentions Shëitibl as one example of scholars who were in no way 

27 
lesser than Ibn cArafa. Eisewhere he says, 

"Among the people of the ninth century (sixteenth) there are those who 
assert th_eir attainment of the status of Utihëid, while Imàmal-Shëitibl 
and l:Iafid Ibn Marzüq (d.842/1438) declined it for themselves. It is 
certain that both of them had more profound knowledge (of ShariCg) and 
thus (were) more deserving of this status than those who claimed it. 28 

We have dwelt long on the question of why Abmad Baba firsttnok notice of 

Shëitibi whi le others did not. Let us now discuss A~mad Baba 1 s sources for his 

biography of SharibT. 

Beside the sources mentioned towards the end of Nayl, the most significant among 

them being Wansharisi, 29 Ahmad Baba used Shëitihl l s own work AI.!lfëddt wa'i . . 
1 h-d- 30 ns a at. This work seems to consist of ShatibTI s class notes and of anecdotes 

narrated by his teachers. The extracts from this work, as quoted by al-Maqqari
31 

in his Naf~ al-1ib and by A~mad Baba in Nayl, indicate that the 'Ifadéit must con-

tain considerable information about Sha!ibi l s teachers and himself. If that be so, 

A~mad Baba 1 s information about Shatibi may be taken as first hand. 

As to our information in the following pages, it is based mainly on Nayl. We have 

used the extracts of 'Ifëdët as quoted in Nayl and Nafh. We have also used ---- ----- ~ 
Shëi!ibi l s al-Muwafaqëit and al-I(ti~ëim. The preface of al-I(ti~m explains the 

circumstances that led to Shatibi'i s thought on sharica passing through various 

32 
stages and how he was accused of "heresy". AI-Muwëifaqëit refers to the 

discussions
33 

in which Shatib'i became involved with other scholars. 
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To sum up, we may say that the information which follows has been compiled 

from Nayl and from Shotibi' 1 s own works. 
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SHÂTIBi ' S LlFE . 

His full name is reported as Abü Isbëiq Ibrahim b. Müsë b. Mubammad al-Lakhmf 

al-Shatibi. We know virtually nothing about his family or his early life. The 

most that we can learn by deduction from his ~s, is that he belonged to the LakhmT 

Arab tribe. We know also that his immediate family came from Sh5!iba (Xativa or 

Jativa). This latter nisba has misled sorne scholars to maintain that Shë!ibi was 

born or Iived in Shëi!iba before coming to Granada. 34 This is not possible because 

Shëitiba wcis taken by the Christians a few decades ago, and, according 

to the chronicles, the last Muslims were driven out of Shëitiba in 645/1247.
35 

Shë!ibi grew up in Granada and acquired his entire training in this city which was 

the capital of the Na~ri kingdom. Sha!ibi ' s youth coincided with the reign of 

Sultëm Mu~ammad V al-Ghani Billah, a glorious period for Granada. 36 The 

city had become a centre of attraction for scholars from ail parts of North Africa. 

It is not necessary to list here aIl the scholars who visited Granada or who were 

attached to the Na~ri court, names such as Ibn Khaldün and Ibn Kha.tlb being 

sufficient to i lIustrate our point. 

Training 

We do not know when and what subjects Shé!ibi studied for his training. What 

follows is the accouht of sorne of his teachers, from which an idea of his training 

may be drawn. It appears that, according to normal practice, Shatibi started 

his training with studies in Arabic language, grammar and Iiterature. In these 
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subjects, he benefited from two masters. He began his studies with Abü 'Abd Allah 

Mu~ammad b. <AIT al-Fakhkhër al_B-irÏ
37 

who was known as the master of gram-

marians (Shaykh al-Nubat) in Andalus. Shëitihf stayed with him until the latterls 
th .. 

death in 754/1353. Shâtibi' s notes about al-Fakhkhëir in;lfédot illustrate c1early 

that he received a thorough training in matters pertaining to the Arabic language.
38 

His second teacher in the Arabic language was Abü'l Qasim al-SharH al-SabtT 

(760/1358), author of the well-known commentary on~MaqiÜra of t'ézim. 39 He 

was called "The Bearer of the Standard of Rhetoric". 40 He was chief Qé~f in 

Granada in 760/1358. 

The famous Andalusian faqih Abü Sa(id Ibn Lubb began his lectures in the Madrasa 

Na~rfya in 754/1353.
41 

Most probably he succeeded al-Fakhkhàr on the latter 1 s 

death. Ibn Lubb was weil versed in fiqh and was recognized for his "rank of ikhtiyàr 

(decision by preference) in respect to ~". 42 Sha!ibi ' s trai ning in ful!1 was 

almost entirely completed with Ibn Lubb. Shëitibi owes much to this man, but he 

also entered into controversy with Ibn Lubb on a number of issues. 43 

We need not recount the names of a Il of Shëj"ibf' s teachers; 44 i t seems he 

benefited from ail well-known scholars in Granada as weil as those who visited 

Granada on diplomatie missions. Among such scholars mention must be made of 

Abü 'Abd Allah al-Maqqarl
45 

who came to Granada in 757/1356 on a diplomatie 

. . b h M -= :- S 1 - Ab- (1 46 mission sent y t e an !(li u tan u nan. Maqqarf had an eventful career. 

Sultan Abü clnan chose him as his chief Qëiçll, but soon Qoçi'f Abü (Abd Allah 

al-FishtaJ1 succeeded in having him deposed. Maqqarl was sent to Granada from 
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whence he refused to return to Fez. The NQSrT Sul tan arrested him and sent him . . 
back. Abü' 1 Qëisim al-Sabti and Abu '1 Barakëit Ibn al-tlaii al-Balffqi, qdçlis 

of Granada, followed him to Fez to secure his release. Nevertheless, MaqqarT 

was tried by al-Fishtalf and was convicted.
47 

MaqqarÏ' s academic tastes were versatile. He is the author of a book on Arabic 

grammar. He was known as holding the rank of "mubaqqiq ll48 (expert on the 

appl ication of general principles of theLMelI ikV school to particular cases). 

MaqqarY seems to have acquainted ShatibT with Rcizism in ~ al-fiqh. He started 

to compose an abridgement of Fakhr al-Din~azll s (606/1209) al-Muba~~al.49 

He is also the author of a commentary on Mukhtaiar of Ibn ttéjib who introduced 

Razism into Mal ikf u~ül al-fiqh. 

Maqqari is also responsible for initiating Shëitibi into ~üfism - a special ~ 

of which we have spoken elsewhere.
50 

Maqqari is known for his book al-tlaqë'iq 

51 
wa 'I.raqe 'iq fi al-ta~awwuf. 

Mention must also be made of two of ShëitibT' s teachers who introduced him to 

falsafa and kalém and other sciences which are known in the Islamic classification 

of the sciences as the rational sciences (al-<ulüm al- ('aqliy"~) as opposed to the 

traditional sciences {al- (ulüm al-naql fxb). 
f' 

; 

Abü 'AIl Man~ûr al-Zawaw1
52 

came to Granade in 753/1352. Ibn al-Khatlb 

praises him highly for his scholarship in traditional as weil as rational sciences. 

He appears to have run into Frequent controversy with the jurists in Grenada. He 

wes accused of various things. Finally in 765/1363, he was expel\ed from the 

Andalus.
53 
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Sh5tibf mentions ZawéwT quoting his teacher, Ibn Musfir, saying that in his 

commentary on the Qur~an, Rëz1 rel ied on four books, ail written by the 

MuCtazilfs; in u~ül al-dTn Abü'l t:tusaynl s Kitéb al-Dalé'i1, in u~ol al-fiqh 

his al-Mu (tamad, in u~üI al-tafs1r on Që<;li (Abd al-Jabbër ' s Kitàb al-Tafsir (?), 

in U~ül al- ('Arabfya and bayén on Zamakhsharl ' s Kashshaf. 54 This comment 

seems to imply that ZawéWf and his teacher saw in Rézi a continuation of 

Muc.tazili ~. 

AI-SharTf al-Tilimsan1 (d. 771/1369) also seems to have been critical of Rëzism. 

He studied with 'Abili and specialized in the rational sciences. Ibn Khaldùn 

mentions that Til imséini secretly taught Ibn 'Abd al-Salëm the books of Ibn Sina 

and Ibn Rushd.
55 

Tilimséini was well-versed in both the traditional and the 

rational sciences. Contemporary scholars laid stress on his attainment of the 

rank of Mujtahid. 56 Ibn cArafa lamented Til i msëi ni 1 s death as the death of the 

. l' 57 ratlona sCiences. 

From the above account of his notable teachers it may be concluded that Shëitibi' s 

training must have been quite thorough in both the traditional and the rational 

sciences. His main interests, however, as we shall see from the 1 ist of his works, 

were concentrated upon the Arabie language and u~ül al-fiqh, particularly the 

latter. 

Shëitibi' s Interest in U~ül al-Fiqh 

Fiqh was a very profitable and hence popular subject, but interest in u~ül al-fiqh 

was rare in the Andalus. 58 What induced Shëitib1 to interest himself in u~ûl al-fiqh 
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was his feel ing that the weakness of fiqh. in meeting the challenge of social 

change was due largely to its methodological and philosophical inadequacy. 

This weakness struck Shëi!ibi very early in his training years. He says: 

"Ever since the unfolding of my intelligence for understanding (things) 
and ever since my anxiety was directed towards knowledge, 1 a/ways 
looked into its (the shgrÏCg ' 5) reasons and legalities; its principles and 
its branches. As far as the time and my capacity permitted 1 did not fall 
short of any science among the sciences, nor did 1 single one out of the 
others. 

1 exploited my natural capacity or rather plunged into this tumultuous 
sea ••• 50 much 50 that 1 feared to destroy myself in its depths ••• until 
God showed His kindness to me and clarified for me the meanings of 
SharT('a which had been beyond my reckoning ••• 

From here 1 felt strong enough to walk on the path as long as God made 
it easier for me. 1 started with the principles of religion (u~ol al-dfn) in 
theoryand in practice and the branches, based on these problems. (lt was) 
during this period (that) it became clear to me what were the bida( and 
what was lawful and what was note Comparing and collating this with 
the principles of rel igion and law (f!.gb), 1 urged myself to accompany 59 
the group whom the Prophet had called sawëid al-a (~am (the majority). Il 

One of the most perplexing problems for ShatibÎ was the diversity of opinion among 

scholars on various matters. Use of the principle of muraCat al-khilCf made the 

problem even more complex. This principle, as we shall see below,60 was employed 

to honour differences of opinion by treating themall as equally valid. Because 

of this attitude, diversity of opinions was proudly preserved even from the earliest 

da ys of N\ël iki f.!9b. Shëtibi himself recalled that the diversity in the statements 

of Mal ik and his companions used to occupy his mind frequently. 61 

Studying with Abü Sa(id b. Lubb, Sha!ibi faced such perplexities very often. He 

states: 

t 
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"I once visited our master, Abü Sacid b. Lubb, the mushàwir, along with 
my friends ••• He said, "I wish to inform you about sorne of the basic prin­
ciples on which 1 relied in such and such a fatwà, and (to explain) why 1 
intended for leniency in that". We knew about his~ ••• we disputed 
with him on his answer ••• He said, "I want to tell you a useful rule in 
issuing a fatwa.. This rule is authentically known (as practiced) by the 
scholars. The rule is not to be hard on the one who came asking for a 
fatwg." Before this meeting various aspects in the statements of Mal ik 
and his companions used to confuse me. But now God cleared my mind 
with the light of this discourse. Il 62 

This satisfaction, however, did not last long. His indulgence in the problem of 

muraca al-khilCif shows that Ibn Lubb ' s clarification was not satisfactory. ShajibT 

felt that the body of the law was without spirit, its formalism will remain devoid 

of reality unless the real nature of the legal theory was investigated.
63 

Shdtibi's 

works were dedicated to such an investigation. 

ShatibT' s Career 

We do not find any allusion to Shâ!ibi' s career Of to his profession. Three 

conjectures, however, can be made. First, in Shàtib'i' s account of the accu-

sations brought by people against himself, on one occasion it can be deduced that 

he was an ln:.!Qm and also a k~ in a certain mosCjue. During his period of trial, 

it can be assumed, he was dismissed from these posts.
64 

The second conjecture can be made on the basis of the f~s asked from him, that 

he was a mufti. Since he is never called al-mush6wir, it may be assumed that 

he was not officially appointed to this office. 

He, however, had a numb~r of disciples. From this, a third conjecture can be 

made, that he taught in the madrasa of Gharnëta. 
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Among his disciples, Ibn cA~im is noteworthy. He became the chief qâ9f of 

Granada. He is known for his Tu~fat al-tlukkam, a compendium of fighi rules 

compiled for qëçfs. He also wrote an abridgement of Shëribll s al-Muwëifaqat?5 

His Death 

Shëribl died in 790;1388.
66 

ShBtibf Accused of Heresy 

Sometime dudng his career ShatibT was accused of introduc ing innovations (bidac). 

. --

The exact date of this period of trial is not known. The inquisitive mind of 

Shétib'f led to discussions and controversies with other fuqahë'. Most probably 

the period of trial occurred during the time he was writing his book al-Muwafaqdt, 

when he corresponded with scholars about a number of subjects. 

Shëitibil s verses in reference to this trial indicate how he felt about these accu-

. 
sations. He says: 

o my people you put me to the ordeal (balayta) 

whereas an ordeal shakes violently, 

The one who whirls with it, until it seems to destroy him, 

(You condemn me) to prevent wrong, rather than to attain 

any good (ma~laba). 67 

fv'vJy God suffi ce me in my reason and religion. 

ShBtibi recounts the story of this ordeal in AI-Ic.ti~ëim in the following words: 

III had entered into sorne of the common professions (khutar) such as khotaba 

(preaching) and imama (leading the proyers). When 1 decided to straighten 

my path, 1 found myseJ f a stranger among the ma jori ty of my contemporari es. 

The custom and practice had dominated their profession; the stains of the 68 

additional innovations had covered the original tradition (sunna) •••• 
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1 wavered between two choices; one to follow the sunna in opposition to 
what people had adopted in practice. In that case 1 would inevitably 
get what an opponent to the ,lSociall practices would get, especially 
when the upholders of this practice c1aimed that theirs was exclusively 
the sunna •••• The other choice was to follow the practice in defiance 
of the sunna and the pious ancients. That would get me into deviation 
L'from the true patb,7 ••• 1 decided that 1 would rather perish while follow­
ing the ~ to find salvation ••• 

1 started acting in accordance with this decision gradually in certain 
matters. Soon the havoc fell upon m~ blame was hurled upon me ••• 1 was 
accused of innovation and heresy. Il 6 

Shëitib'i, at this point, enumerates the following charges that were laid against 

h
• 70 
lm: 

(1) Sometimes 1 was accused of saying that invocations(ducëi) serve no 
purpose ••• that was because 1 did not adhere to the practice of invoc­
ations in congregational form after the ritual prayer (salét) • 

(2) 1 was accused of r.d (extreme shi' ism) and of hatred against the com-
~ 

panions ••• that was because 1 did not adhere to the practice of men-
tioning the names of the pious Caliphs in the khutba (Friday sermon) ••• 

(3) 1 was accused of saying that 1 favoured rising against the a"imma (the 
ruler) ••• that was because 1 did not mention their names in the khutba. 

(4) 1 was accused of affirming hardship in religion ••• that was because 1 
adhered to the well-established tradition in duties and fatwàs, while 
they ignored it and issued fatwas in accordance with what was conven­
ient to the enquirer ••• 

(5) 1 was accused of enmity againsl' l'he awliya; of Allëh (friends of God) ••• 
that was because 1 opposed sorne of the innovating ~üffs who opposed 
sunna •••• Il 

Shatibi was accused of bid<a (heresy) mainly because he opposed the practices of . ----
the fugahë 1

• Particularly, as we shall see later, 71 one of the controversial pro-

blems was that of mentioning the name of the Sultën in the khutba and praying for 

him towards the end of the ritual prayers. ShëtibT called this practice a bid<a. . ----
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His action shook the foundations of the political power of the religious élite. 

On this issue, it is interesting to note that he was opposed by ail the qoçfs in 

Spain and North Africa as weil as by sorne dignitaries holding government offices.
72 

Shëtib"f' s account of his trial for bidca, refers to the controversies that brought . ----
him into conflict with other scholars. What follows are the details of his main 

disputations. Here we have Iimited ourselves to theoretical problems. 
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SHATlBi' S DISPUTATIONS . 

TafJwwuf and Fiqh 

ShStibi was much worried not only by the fact that ta~awwuf comprised a number 

of rituals which he considered as bida', but also by the fact that ta~awwuf was 

having an adverse effect upon f!gh and u~m. He did not oppose the ~s on 

certain matters if they followed their peculiar practices individually or as a require-

ment of taFwwuf. What he opposed was that certain ~üfis or certain fugaha' under 

the influence of ta~awwuf should suggest that these things were obi igatory in a 

fiqhT sense. The following two issues became very prominent in this concerne 

1) The obligation of fref:::'19 one l s inner self (00) 

A certain scholar sent an epistLe to ShStib1 in which under the rubric, 

"what is obligatory for a seeker of the Hereafter to observe and do", he 

wrote the following: 

"lf a certain thing distracts someone from his prayers even for a while, 

he must free his inner self from this distraction by getting rid of it, 

even if these distractions number as many as fifty thousand. Il 73 

Sh5tibT objected to this statement strongly. He disputed its obi igatory claim. 

He argued that if freeing the inner self were a universal obi igation, it 

would lead to absurdity because it demands that people should get rid of 

{'heir property and abjure their towns, villages and families since these 

things constitute distractions. He adds that poverty is the major source of 

distraction, especially if people are occupied with the worries of supporting 

1 f "1" 74 arge ami les. 

'. 
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2) Submission to a Shaykh 

With the introduction of !ari'qas, ~üfism passed into a new phase. In the 

previous phase, more significance was attached to books on taiawwuf. 75 

ln the new phase, however, as we have pointed out earl ier in the story of 

Abü'l Macëli, the initiation without a shaykh was considered forbidden.
76 

Such an emphasis on submission to a shaykh generated a debate among the 

scholars. 

According to Shëi!ibi submission to a shaykh led to a belief in the superiority 

of the shaykh to ail other religious leaders, even to claim to be equal to 

Mu~ammad. 77 According to some ~üfi's, including Qushayri, ~üfism was 

nothing more than spiritual fiqh (fiqh al-batin)78 It was, therefore, question­

able for Shëtibf that one should submit oneself totally to a shaykh to be 

initiated into a discipl ine; the discipl ine could be known from books. 

Shëi!ibi composed a query in which he summarized the arguments of both 

parties and sent this to a number of scholars in North Africa. Three of the 

responses to this query have come down to us. Those of Ibn al-Qabbëb 

(d. 779/1377) and Ibn cAbbad of Rondo (d. 792/1389) were preserved by 

Wansharisi in his AI-MiCyër al-Mughrib. They are reproduced by Paul 

Nwiya in AI-Rasa'il al-Sughra of Ibn cAbbëd
79 

and commented and ela­

borated in his well-known work Ibn ('Abbëid de Ronda. 80 The third answer 

The 
was written by Ibn Khaldün in Shifë' al-s5"jJ li tahdhib al-masë'jJ, avail-

(--------------------------~ 

·bl· d·· b T ~ T .-:81 db Kh I·f~ 82 a e ln two e Itlons y .avlt .anp an y ale. 
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Ibn (Abbëd maintained that, lion the whole, the (submission to a) shaykh 

is an essential fact in the journey on the path of tasawwuf; no one can 

deny that ll • 83 He, however, distinguished between two kinds of shaykhs: 

Shaykh al-Tarbiya (educator) and Shaykh al-Taclfm (instructor). The 

former is not essential for every IItraveller ll , while the latter is necessary 

for everyone. He also pointed out that reliance on the lIeducatorll shaykh 

is the approach of the modern (muta ' akhkhirfn) ~üfis, while the ancients 

relied on the lIinstructor ll shaykh.
84 

Ibn (Abbëd stressed that the initiation to the mystic state (bël) exclusively 

belonged to special individuals. No one could open its doors except those 

85 
whom God had chosen for that purpose. 

3) Invocation after Prayers 

The mention of the ruling Sultan or Khalifa as a symbol of legitimacy had 

long been accepted in practice. AI-Muwabbidün gave the practice much 

more significance by making sorne additions. Especially the Muwab~id 

Cal iph (Abd al-Wëibid al-Rashld (630-640/1232-1242), fearing the dis-

sens ions among various groups of the family and in arder ta check a general 

decl ine of al-Muwabbidün, re-establ ished"'nT~rt"s institutions which had 

been discontinued by such cal iphs as al-Man~ür (580-595/1184-1199) and 

al-Idris Ma'mun (620-630/1229-1232).86 One of such institutions was the 

invocation of the name of the ruling caliph after the prayers in congreg-

ational form. This was an innovation, but it gradually became 50 much 
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establ ished that opposition to it was considered a pol itical as weil as a 

religious offence, punishable by death.
87 

Contrary to the daim of the other fuqahc" about the consensus on the 

acceptance of this practice, Shëtibi argued that it was a bidca and that 

scholars had always expressed their dissent against this practice. When 

this practice was introduced into Spain in the twe\fth century, some of 

the MOliki fuqahëi' , namely Abü ~bd Allëih b. Mujéihid (d. 574/1178) 

and his disciple Abû clmrëin al-Mirtali, opposed it at the risk of their 

l' 88 
Ives. 

The practice continued even after the Muwa~~idün, obviously for pol i-

tical reasons. Most probably it was Shëribl who publidy opposed this 

pructice by disregarding it whenever he was leading the prayers. This 

publ ic act of defiance raised havoc for Shëi!ibi. The issue became a sub-

ject of heated discussion; Shatibi, however, did have some followers. 

From a letter written by Sha!ibT to one of his followers, it appears that an 

imam who rejected this practice in favour of Shë!ibi 1 s position was deposed 

from his imama and was denied ail other privileges and was put to trial. 89 

The first two refutations offered against ShatibT were the following: one 

by the Qëiçli of Andalusia, Abü'l t:tasan al-Nubahi 1 s tv\Js ' alat al-buco 

Bac.d al-jalot, 90 the other by the mufti and mushàwir of Granada and 

Shëiribf' s teacher Abü Sacid ibn Lubb. The book is cal\ed Mas/ala al-

\. 
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ShëribT's disciple Abü Ya~yë ibn (A~im (d. 813/1410) then wrote, refuting 

Ibn Lubb and supporting Shë!ibT. 92 Mubammad al-Fishtëli, the Qaçli al­

Jamëca in Fez wrote a refutation of Ibn ('A~im, supporting Ibn Lubb, entitled 

Kalâm fi 'l-ducS bacd al-~alët cala al-hay 'a al-machüda.
93 1 b nCAra fa 

(d. 803/1400), the Që9i of Tünis, also entered into the discussion when he was 

asked for a fatwa on this issue by someone in Granada. 94 

Shëtib'f considered this practice of du(a a ~, while the other fugah6' 

accused him of introducing a bidC'g by opposing the practice. One result of 

this discussion was that a rather clear definition of "bidca" emerged in 

Shëribi's discussion of this issue. 

Allowance for the Disagreeing Opinion (MurëiCat al-Khilaf) 

It has been stated earlier that the aspect of disagreement in Mëiliki figh was the 

problem that struck Shatib"i' s mind early in his career and which continued to per-

1 h• • 1 • 96 
p ex lm even ln ater hmes. He wrote to many scholars and disputed with 

them on the many facets of this matter. His contemplations of this issue and his 

discussion about it led him to the conclusion that formed the basis of his doctrine 

of maqëi~id al-sharica (the objectives of islamic law). In view of its significance, 

a detailed discussion of this problem is in order. 

Because of various historical reasons which do not concern us here, Mëliki fiqh 

abounded with disagreement on a number of cases. This was a very perplexing 

phenomenon for a tradition which upheld the consensus of scholars and the unity 

of the practice. Consequently scholars were occupied in a perennial discussion 

on this issue. 
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Very broadly speaking, in the course of time, during the development of the MëlikT 

tradition in Spain, four positions were taken on this issue. First, some scholars, 

foremost among them Ibn (Abd al-Barr (d.463/1079), denied the existence of 

"disagreement" in MalikT fiqh. This position was taken generally by some other 

ancient scholars also.
95 

It was essentially this position that Shatib'i came to adopt 

after lengthy discussion. Shà!ibT' s views are discussed towards the end of this 

section. 

Secondly, the position was taken under the influence of the ta§Owwuf. 

Since ~üfYs feared that an indulgence in cases where disagreement in opinion existed 

might lead some astray in seeking for lenient opinions, they regarded it as an 

obligation to avoid the cases of disagreement. They considered these lenient opinions 

as instances of rukhsa (concession) in contrast to (azYma (regular) cases which were 
-----L-

96 
the only path to be followed bya resolute person. 

Shë!ibT traced this trend to the teachi ngs of QushayrT on the basis of which in a 

later period upholders of the position had adopted the following formulation: 

"ol-warac bi'i khurûi ('an al-khiléf" (piety consists in avoiding (the cases of) 

disagreement). 

Under the impact of ta!pwwuf, this position had been accepted by a number of 

fuqahâ' as weil. ShatibT did not question the attitude of ~üffs towards rukh~ 

as an attitude appropriate to the khawé~~ (special, élite) and Arbab al-Ahwël (the 

people of mystical states), but he did oppose this trend insofar as it meant the 
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imposition of an impossible obligation for general people. He took this stand be-

cause the jurists had gone as far as to consider "waratll as obligatory for every 

97 
one. 

Shë!ibT wrote to scholars in Spain and North Africa. Among the fatwas in answer 

to his query, Ibn 'Arafa's fatwë is available to us as preserved by Wansharisi.
98 

ln his question, Shëi!ibi states that scholars such as Ghazali, Ibn Rushd and Qarëifl 

maintained that piety consisted in avoiding "disagreement". The basis of their 

argument was that the cases disagreed upon, in the details (furü') of shore were like 

mutashëibihat (equivocal statements) which the sayings of the Prophet urged to be 

avoided. Shëitibi found it logically impossible to maintain such a position, as the 

seven points which he used to refute it, show. 

Ibn <Ara fa , s answer, however, con be summarized as follows. He explained that 

the cases of disagreement were very few and that to avoid them was not only 

possible but obi i go tory . The reason was that these cases, being equivocal, had 

equally forceful arguments in favour and againsi' the issue; such a situation would 

then be conducive only to an arbitrary decision. Ibn cArafa insisted that to opt 

for the less convenient was the result of the fear of severe punishments from 

Alléih. This fear was the reason why Ibn l:Iazm condemned those who sought for 

convenience in the shari'a. Ibn ('Abd al-Salam also condemned the trend to choose 

h . f C _99 t e more convement 0 any two rctwas. 

The third position regarding differences of opinion was that held by scholars who 
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considered the existence of "disagreement" as proof of permissibility. ShëtibÏ 

distinguished "disagreement" from murCitêit al-khilëif 100 which is discussed be-

low. He stated this position in the following words: 

"Often a fatwa on a certain question recommended abstention (manC) 

(from the ~er in question). It was said, "Why do you reco~nd 
abstention whereas the problem is disagreed upon? Il Thus the disagree­

ment becomes the proof of permissibility simply because it is disagreed 

upon; neither because of certain evidence in favour of the soundness of 

the argument for its possibility, nor on the basis of sorne authori~ more 

worthy to be followed than the one who demanded abstention. Il 01 

The fourth position was that of muraCët al-khilCi f. This principle not only 

admitted the existence of disagreement but also stressed the need to give its full 

consideration, so as to regard both conflicting opinions as valid. Although 

it was a commonly accepted position, Shëtibi differed and disputed it with a 

number of scholars. Among them the names of Ibn QoWi>, Fishtali, Ibn cArafa 

d Sh -:'f~Tt: 1· - ';'" k 102 T hl· .. f h 
an art '" 1 Imsa", are nown to us. 0 e p ln appreclatlon 0 t e pro-

blem, it is advisable to summarize this discussion. 

The main points of the question that Shëitib'f posed to the scholars are the following: 

ln Granada there arose a problem in which different opinions were attributed to 

Malik. According to the u~ül al-fiqh rules about contradiction as explained 

below, every one of these different opinions had to be rejected. It was further 

realized that such disagreement existed in the major part of the MàlikT tradition. 

If the rules of contradiction were applied, most of the M51iki tradition would 

have to be rejected. As a measure of necessity (Qarüra), Mëiliki fuqahà' adopted 
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the principle of murâ'at al-khilaf, but the application of this principLe posed 

103 
a number of problems. 

Shâ!ibi illustrated the use of this principle in a number of cases. In a particular 

case of marriage when scholars disagreed on the validity of the marriage, it was 

to be considered void. Yet in reference to its effects an allowance was to 

be made for the opinion that favoured its validity. Hence matters such as 

inheritance ••• etc., were to be applied as if the marriage were valid. The 

problems that this position raised for Sh6!ibT were the following: 

i) It disregarded the established principle of u~ül al-fiqh, that the 

consideration of time could declare one of those opinions as 

1 later 1 and hence more reliable. 

Another principle relevant to cases of contradictory opinions was 

also disregarded. It stated that if two contradictory opinions 

are attributed to a mujtahid both of them should be suspended 

u ntil one of the two ca n be estab 1 i shed wi th certa i nty . 

ii) The Malikf scholars v:ere not consistent in applying this lIallowance ll 

(murc<êit al-khilaf). In sorne cases they denied the lia 1I0wance il 
, 

while in other cases they insisted on it. This inconsistency makes 

the soundness of this principle doubtful. On the other hand, it 

renders its application arbitrary. 

iii) Thirdly, assuming the soundness of this principle, its basis in the 

SharTca as a principle of figh is not known. Apparently this 

problem refers to the evidence (dalil). The difference between 

two statements (qawl) must inevitably be so because they are based 

on two different evidences which are contradictory to each other 

in the sense that the opposite of one is the requirement of the other. 104 
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Thus muro'at al-khilaf wou Id mean granting each one of such statements what is 

required by the other, entirely or partially. 

Sh ':'fJ..T:I· - ~ d h . 105 b f· Sh- ·b'l'· h an i' 1 ImsonJ answere t e question y re uhng atl 1 s argument t at 

among two statements of an imam or a mujtahid, the later in time eliminates 

the earlier. Tilimsani questioned the consideration of the time factor in such 

cases. His argument was that this consideration implied the principle of abrogation 

(naskh) which is applicable only to statements originating from the lawgiver 

(shëri C
). He distinguished among shari c , IImu jtahid mutlaqll and IImu jtahid 

ffll madhhab ll • Since it was the shëri' alone who could institute laws and who 

could withdraw them, it was, therefore, in his statements alone, that in case of 

contradiction the later would abrogate the earlier. The Mujtahid, whether 

-~-
"mutlaq" or Il fi I~adhhab, Il did not make laws but rather sought and decided in 

favour of one of the evidences. The mujtahid mutlaq sought evidence in the 

commands of the sharT(a; the mujtahid fi madhhab sought evidence in the state-

ments of a mujtahid mutlaq whor. he considered the imam for his madhhab. 

The differences of opinion in the case of mujtahids was, therefore, based on the 

difference in cnoice of evidence. The evi dences, which were derived from the 

shorf(a, in the instance of each of the opinions could not be invalid. Hence the 

question of later and earlier, with the effect of one eliminating the other, could 

not arise in the case of mujtahid. 

Although Tilimséini did not spell out his view yet it can be concluded from his answer 

that he did not oppose the principl"e of muràtât al-khi laf. 1 f one follows his 
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argument more closely, one may see that he regarded this principle as neces-

sary. Since ail the different opinions of mujtahids are supposed to be based 

on certain evidences from the shor i~ by neglecting any of them one would be 

committing the wrong of rejecting sharcf evidence. 

TiiimsanT' s elaboration, however, did not answer Shëtibi' s question. It admitted 

that the basis of difference lay in the choice of legal evidence, but it did not 

explain how one could daim the existence of two or more contradictory pieces 

of evidence in sharTta bearing on the same case. 

Ibn C'Arafa ' s answer 106 was longer than others. His answer consisted partly of the 

arguments already seen in Tilimsëini's answer and partly of whittling down Shôtibl's 

use of terms to contradictions. 

He explained the principle of muràC'ët al-khilëif from a different perspective. 

He defined murà(ët as abiding by the impl ications of sharica evidence in a given 

case (madl ül) in such a way as also to abide by the impl ications of other evidence 

in another case. In other words, as a matter of fact, the principle of murà'(ôt 

impl ied abiding by the impl ications of both evidences in those aspects in which a 

mujtahid prefers one piece of evidence to another. In this way, he was neglecting 

neither of them but was rather abiding by the both at the same time. 

cJ.~ 

Abü (Abd Allâhfishtôli adopted Ibn (Abd ai-Salami s view in his answer. In 

reference to an action which is considered wrong by one mujtahid and is regarded 

as correct by the opponent, Fishtëli distinguished between two situations, one before 
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the occurrence of the action and the other after its occurrence. According to 

him, the prohibition was absolute in the former situation, but once the action 

had taken place, an allowance must be given to the opponent l s opinion for the 

k f bl
' , 107 

sa e 0 pu IC convenlence. 

Ibn al-Qabbëib ' s answer was very succinct and brief. He regarded mura(ëlt 

al-khilëf as one of the best principles of Malik1 fiqh. He defined if as granting 

to each one of the two pieces of evidence its value (bukm). He, however, dis-

tinguished between two situations; one was a case of disagreement where it was 

inevitable to prefer one opinion over the other. Of this type are the cases of 

ta<éiruQ (conflict) and tarjib (preponderance). Second was the situation where 

both evidences led to the same conclusion or in some sense complemented each 

other. Such an instance was a case of muréiCéit al-khilëif. 108 

ShOtÏlbl ' s Views 

ShéitibT was not satisfied with these answers. They were either irrelevant or they 

tried to explCl in away the evident meaning. For the Most part these answers 

treated the problem of murëCéit like that of tarjib. The only answer that pleased 

Shë!ibT was that of Ibn al-Qabbëb who agreed with him that the problem was 

109 
really very abstruse. 

Shëribi contemplated this problem for some time and reached his own conclusions. 

He came to believe that there was no place for "disagreement" in shari'a such as 

that which constituted the basis of murë<ët al-khilëf. Hence the principle of muraCëit 

was a false problem • 
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The main conciusion that Shétibi' reached was the unit y of the origins of sharTca • 

He maintained that, "all rules of sharTca originate from one statement, even 

though there may be a diversity of rules. 11
110 

The basis of this conclusion was the following five points: 111 

(i) A large number of Qu~Cinic verses stress the original unit y of sbgrTC g 

and, further, they condemn IIdisagreement ll
• 

(ii) If disagreement were permissible, there would be no place for the 

question of abrogation. The need for abrogation means only that two 

evidences are so contradictory to one another that one has to be replaced 

by the other. 

(iii) If the existence of disagreement were permitted, it would imply the 

imposition of an impossible obi igation. In other words, to command 

someone to obey two contradictory orders at the same time is to put 

him under an impossible obi igation. 

{iv} The legal theorists (u~üliyfn) recommend a decision in favour of pre­

ponderance of one of the contradictory evidences over the other. 

This fact implies the non-permissibility of IIdisagreement". 

(v) It would be absurd to maintain that both of the contradictory commands 

are intended by the lawgiver because one would negate the other. 

Apart from the 1 inguistic, geographical and historical causes of "disagreement", 

there were certain factors in shari(a itself that seem to favour disagreement. Among 

these three factors are worth noting: 112 

First, the existence of mutashabihat (equivocations) in the Qur'ôn. Thli)se equi-

vocations make allowance for disagreement of opinions, expressed either in inter-
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pretation or in suspension of the judgment. Further, it cannot be denied that 

mutashëbihSt were intended to be equivocal by the Lawgiver. ShâtibT dis-

cussed the problem of mutashëbihëit in detail in al-Muwafaqëit. He maintained" 

that there was no tashëibuh in the fundamentals of sharl(a. 113 

Shë!ibi also disputed the assertion that tashëbuh was the intention of the Law-

giver. Deal ing with the matter in detail, he distinguished between two intentions 

(irëdat) of the Lawgiver. One was 'thalqiyya~éiiyya (creational predesHned 
k k ~ 

intention) in which human will had no place. 114 The second was la~riyya ... J/­

k 
tashrTciyya (imperative legal intention) in which Divine Will did not impose itself 

on human will. Sha!ibi argued that mutashabihëit belong to the second category 

of Divine intention. There, disagreement is not intended by the Lawgiver, because 

the Qur'on states that only one of the interpretations is correct. If disagreement 

were allowed, then every interpretation would have to be regarded as correct. 

Second, an analogy is drawn from the shar'T permission for the exercise of ijtihëid 

(Iegal reasoning) which, it is maintained, would naturally lead to disagreement. 

Shë!ibT refuted this argument by referring it back to the problem of tashâbuh. He 

maintained that not every conclusion reached by a mujtahid was correct. Its cor-

rectness or error depended on its correspondence with the intention of the Lawgiver 
115 

which does not favour disagreement. 

Third, an analogy was drawn from the existence of the principle of rukh~ in sharTca. 

This principle, which means to opt for a concession from regular rules in special 
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cases, allows for the existence of disagreement. 

ShâtibT refuted this «Jrgument by stressing that rukh~ does not mean to opt for 

one of two equally appl icable rules in a case. If it were arbitrary, it would not 

be allowed in sharl'ca • The principle of rukh~a is applicable only in those cases 

where it becomes hard or impossible to abide by the regular rules. Thus, in fact, 

rukh~a has to do with two different rules in two different cases, not two different 

1 " "1 h" h" h "f d" 116 ru es ln a slng e case, w IC IS t e meanlng 0 Isagreement. 

To conclude Shatib'f ' s arguments, it may be said that he understood khilaf (dis-. ----
agreement) essentially as taCaru9 al-bdilla (contradiction of evidences) while for 

others it meant essentially tasawi al-âdilla (equal validity of evidences). Hence, 

for Shéitibi khilaf involved the problem of tarnh al-bdilla (preponderance) while 

for others it involved only the problem of jamC (combining) or murac'Ot (making 

allowance). 

ShatibT' s methodological objection concerned the distinction made by Mal ikT 

scholars between muttafaq (alayhHagreed upon) and mukhtalaf ffhi (disagreed upon). 

They stressed that in case of the former,consideration could be given only to that 

evidence on which it was decided to be "agreed". In case of mukhtalaf fih~ 

however, the evidence on wi,ich the opposing decision was based must also be 

considered. Shatib'i viewed the above standpoint as inconsistent. If it were sha~f 

evidence which provided the basis of a decision, then why was it to be disregarded 

if it opposed a muttafaq ('al# Why should a decision be considered as mukhtalaf 

flh i when it was based on a share. r evidence? 
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To agree with the upholders of khiiSf would mecn, for ShëtibT, to believe in the 

existence of contradictions or diversity in the principles of sharTc a • This bel ief 

would be a negation of the unit y of the origins of sharica. 

It was l , however, difficult to explain this unit y in the presence of an obvious 

diversity of evidences in the sharTca. Shâtibi, in his investigation of this problem, 

came to conclude that the unit y of sharTC'a could be eXplained by the unit y of the 

intentions of the lawgiver. The result of these investigations was his doctrine of 

ma9ë~id al-sharTC'a (the objectives of sharTca ). This doctrine constitutes the 

basis of ShâtibT' s 1 egal thought. An elaboration of this doctrine and its theoretical 

and methodological impl ications are discussed later. 
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HIS WORKS 

The fol\owing is a list of Shatihl' s works known to us. They belong mainly to 

two fields; Arabic language and grammar, and jurisprudence. 

1. SharD (alé al-khulë~ fi al-nabw. A commentary on Alfiya by Ibn Mëlik, 

in four parts: 

Mentioned in: 

(i) AI-Maqqarr, Nafb al-lib, VoI.VII, 275; (ii) Kabbëla, Mu(jam 

al-MuJallifin, 1,118, (iii) SarkTs, MuCjam Matbü'ét al-~rabTya, 

1090; (iv) Fihris al-AzharTya, IV, 255; (v) Nayl,48; (vi) -
AI-Makhlüf, Shajarat ai-NOr al-ZakTya, 231; (vii) ZirkalT, al- A( lam, 

1,71 . 

Ms. al-Azhariya /1487/ 10806. Beginning: 

Four volumes containing Parts l, Il, III and V, written in old naskh. Copyist ' s 

name: ('Umar b. ('Abd Allëh al-Man~araw1. The completion of the third 

part by the copyist is dated 868 and the fifth 872 A. H. Each page contains 

27lines: 27 cm.
117 

2. C'Unwëin al-ittifaq fi (ilm al-ishtiqëq. 

Mentioned in: 

(i) Nayl,48; (ii) AI-Aclam, 1,71; (iii) Shajara,231; (iv) Kab~ala, 

Mu<jam, 1,118; (v) l<;Iëb al-maknün fAl-Baghdëdi', l<Job al-Maknün, 

(Cairo, 1945)], 127. 
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3, Kitab u~ül al-na~w, 

Mentioned in: 

(i) Nayl,49; (ii) AI-ACJéim,I,71; (iii) Shajara,I,231, Shéitibi men­

tions both of the above books (i .e. nos. 2 and 3) in his Shar~ al-AlfTya 

but A~mad Baba recalls reading elsewhere that ShatibT destroyed both of 

h k ' h' l'f ' 118 t ose wor 5 ln 15 1 e-tlme. 

4, AI-Ifédéit wa'l inshédat / inshéi"ét, 

Mentioned in: 

(i) Nafb, VII, 187-192,276-301; X, 139-140; (ii) Nayl,48; (iii) Sarkis, 

Mu Cjam,1090; (iv) AI-A<lém,I,71; (v) Ka~~ala, Mu<jam,l, 119; 

(vi) Shajara,231; (vii) Nwiya, Ibn (Abbàd,252. As mentioned earlier, 

the extracts of this work in Nafb and Nayl show that this was Shëitibf' 5 col-

l ' f 1 d d' , 119 ectlon 0 c ass notes an Iscusslons. Maqqarl and A~mad Baba, both 

have used it as a source of information about the scholars whom Shëtib'f 

, d' h' k 120 mentlone 1 n t 15 wor . 

5. Kitéib al-Majalis, A commentary on the chapter of sale (buyü') in the ~abib 

of al-BukharI. Mentioned in: (i) Nayl,48; (ii) Shajara,231; (iii) 

Sarkf s, Mu(jam, 1090; (iv) AI-Ac lam ,1,71 , 

6, AI-Muwafaqët. The original title being <U~wan al-ta'rTf bi asrar al-takl1f. 

An epitome of this work was done by Qàçlf Abü Bakr b. ('Â?im (d,829 A.H.)121 

Published: (a) First published in 1302/1884 in Tunis by the Tunis government 
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press, edited by ~âli~ al-Qâ'ijf, ~Ii al-Shanüfl and A~mad al-Wartantâ"nT. 

(b) Reprint of the first part of the above in Kazan in 1327/1909 with an 

introduction in Turkish by Müsa Jar Allah. 

(c) Third (in fact, the second complete) print in 1341/1923 in Ma!baC ~Iafiya, 

Cairo, edited by Mubammad al-Khi9r l:Iusayn, the rector of AI-Azhar, and 

partly by Mu~ammad l:Iasanayn al- cAdawi, the administrator of the Religious 

Department, Government of Egypt. 

(d) Fourth print in Matba' Mu~tafâ Mubammad (n.d.), edited with extensive 

notes by Shaykh (Abd Allâh Daraz. 

(e) Fifth print in Malba' Mu~ammad ('Ali, Cairo, in 1969, edited by 

Mu~ammad Mubiy al-D1n ('Abd al-I:famid. 

A summary view of its contents is presented in Appendix A. 

7. Kitëb al-I('ti~âm. 

(a) Partly published in AI-Manar, XVII, (1333/1913).122 

(b) Published in Ma!ba' Mu~tafa Mu~ammad, probably in 1915. This 

edition was edited by Mubammad Rashid Ri~â, the editor of AI-Maner. 

This edition is based on an incomplete Ms. from the library of Shanqiti. 

(c) The book was briefly reviewed by D. S. Margoliouth in J.R.A.S., 

1916, (p.398). 

A summary view of its contents is presented in Appendix B. 

8. A Medical treatise. Ms. University of Leiden: 139r-140r; CCO 1367; Warn/Or. 

331-{3b) . 
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The University of Leiden holds this Ms. 123 The treatise is not mentioned by 

any major authorities on Sh~tibT. The catalogue, however, attributes this 

treatise to Shëi!ibl and, significantly enough, it describes it as having been written 

down by his (Shëitibl's) pupil (?) Ibn al-Khatib.124 

The probability that ShëtibT was the author of this treatise is heightened by the 

following points. Among Shëtibll s teachers, there is mention of one al-ShaqurT. 127 

We have no further information about him. From other sources we know that a 

family from Shaqüra was known as a family of physicians. Among them 

Abü Tamëm Ghëlib al-Shaquri and Abo <Abdullah al-Shaqüri are known as the 

h f d• 1 • 126 aut ors 0 me Ica treatlses. We also know that Ibn al-Khatib was associated 

with both of these men. He is also the author of certain medical treatises.
127 

From these facts, it might conceivably be argued that Shatibi, having been taught 

by one of these ShaqürTs, had an education in medicine and hence could be the 

author of a medical treatise. 
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NOTES: CHAPTER IV 

1 . This is Abmad Baba (d. 1036/1626), the author of Nayl al-Ibtihëj. For 
details on his life and works see M. Cheneb, "Abmed Baba" in S!.., (lst 
ed.), Vol. l, 191-2; Levi Provenc:al, "A~mad Baba Il , EJ., (2nd ed.) 
Vol. 1,279-280; J. O. Hunwick, "Al;tmod Baba and the Moroccan ln .. 
vasion of the Sudan (1591), Journal of Historical Society of Nigeria, Il 
(3, 1962), 311-28; some author, liA new source for the biography of 
Abmad Baba al-Tinbukti (1556-1627)11, Bulletin of the School of Oriental 
and African Studies, XXVII (1964), 568-593; Mubammad Makhlüf, 
Shajarat al-Nür al-Zakiyya (Cairo, 1349 AH.), Vol. l, 298. 

2. Available to us in two editions; in Maghribi script, (Fas: NcJtbac Jadida, 
1317 A.H.); second edition, printed on the margin of Ibn Farbün, AI-DTb~j 
al-Mudhahhab (Cairo, 1351). (Henceforth the reference Nayl will refer 
to the latter edition). 
The question of Abmad Babr:. ' s sources for Nayl has been dealt with by 
scholars with vari ed competence. T 0 my knowledge the best review is 
still that by Cherbonneau which is mainly a re-enumeration of the sources 
which Abmad Baba himself mentions towards the end of Nay'! (p.361). 
Cf. the following: 
1. E. Fagnan, Il Les Tabaqëit Malikites" in D. F. Saavedra, Homenaje à 
D. F. Codera, (Zaragoza, 1904), 110. 
2. Cherbonneau, ilLettre a M. Defremery sur Al;tmed Baba le Tombouctien, 
Auteur du Tekmilet ed-Dibàdj", Journal Asiatique, 5e serie, 1 (1853), 
93-100. 

3. Ibn al-Fakhkhëir al-Brri, Abü (Abd Allëih al-Maq.q.arl, Abü (Abd Allah cJ.~ 
TilimsanT and Abü'l Qéisim al-SabtT are some of such common teachers. 
Cf. Maqqari, Nafb al-Tib, (Cairo: Matba'Sa<àda, 1949), VII, 187 gives 
an extract from al-ShàtibP s Ifëidat where al-ShntibT mentions Ibn al­
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757 A.H. 

4. See p. 199. 
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al-KhatTb when the latter defected to Tlemcen, was a close friend of 
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Granada was in 764-65. Hence the date of AI-Ibota must be after 765/1363. 
2} Secondly, f'1-lbota recounts the events in the year 771/1369 (op.cit. 
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CHAPTER V 

SOCIAL CHANGES AND LEGAL THEORY 

ln Chapter 111 we discussed in general the political, social, religious, economic 

and legal developments in fourteenth-century Granadian society. In the course 

of that discussion we indicated how the society was undergoing sorne significant 

changes. The spread of ~üfi tarTqas, the influence of Razism, and the establish­

ment of a madrasa system were particularly important contributions to the decl ine 

of the supremacy of the fugahë'. More significant were the economic changes 

caused by new developments in Mediterranean trade that geared the Andalusian 

economy to a type of mercantilism. These changes were immediately felt in the 

domain of Islamic law. The existing legal system was not prepared to accommoda te 

these new circumstances. 

ln a number of situations, the new practices apparently came into confl ict with 

the teachings of Islamic law. Perplexed, the people asked the jurists to solve the 

resultant problems. The jurists, in their responsa (fatëwë) made an attempt to 

reconcile the new practices with Islamic law or to reject them. 

This chapter studies a segment of these answers with the following questions in mind: 

a) What subject matters in Islamic law were affected by these social changes 

and to what extent? 

b) ln which s~Jbject matters did the jurists adopt the social changes? 

c) To what extent were these social changes related to the social con­

ditions discussed in the preceding chapters? 
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d} How did the legal theory respond to these social changes? What 

methods were used to adopt or reject these changes? 

For the purpose of this chapter we have 1 imited our study to the fatëwfi of one 

tJ,-
jurist - Abü Is~âq "Sha!ibT. This study is, therefore, based on Shëtibl1 s fatëwë 

which are available in the fol\owing sources: 

1 
1} AI-Wanshar'fsT, AI-MiCyar al-Mughrib .... , 12 volumes. 

2} Lopez Ortiz, "Fatawa Granadinas •••• Il 2 ln this study, in addition 

to the above-mentioned al-MiCyar, Lopez Ortiz used another collec­

tion of fatâwëi that still exists in manuscript form. 
3 

3} Certain references to Shëtibl' s fatawë in the following: AI-Muwafagat, 

AI-Icti~ëm, Nayl al-Ibtihaj. 

The total number of fatâwc studied in this chapter is 40 and they may be distri-

buted in these categories: 

i) Exegesis: 1 

ii} Theological matters: 2 

iii} Ritual and worship: 12; cleanl iness, rituals, prayers 

iv} Family: 5; divorce, inheritance 

v} Property: 5; objects of property, waqf 

vi} Taxes: 3; zakëit, kharëj 

vii) Contract: 11; sale, hire and lease, society 

viii} Procedure: 1; witness 

i) Exegesis 

Responding to a request, Shëtibi explains in this fatwë the meaning of 

an ~adrth qüdsi
4

, in whlch God is quoted showing His affection and 

closeness by becoming the ears, hands and feet of a person who endeavours 

to approach Him. Shë!ib1 finds that this badfth impl ies anthropomorphism, 

but without denying the authenticity of the badith, he explains how the 
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apparent anthropomorphic implications can be removed by the method 
5 

of ta'wil (interpretation). 

Strictly speaking, lIexegesisll is not a fiqhi subject matter; the fiqh books 

generally do not include discussions on this subject. Yet exegesis often 

finds a place in fatawo. Such questions, however, arise out of certain 

problems which are indirectly related to practices which may come into 

conflict with the teachings of Islamic law. The response in question was 

most probably prompted by the spread of ~üfism in the Andalus. 

ii) Theological matters 

Again, discussions about theology are not one of the subjects treated in 

fiqh books, yet it is a very common subject in fatawëi. It maya Iso be 

argued that since a larger part of the provisions of Islamic law are appli-

cable only to Muslims, the question of IIwho is a Muslim ll , even though 

a theological question, is quite relevant to fiqh. 

1 n addition to the above, Sha!ib1 1 s two fatawa reveal another aspect of 

the relevance of dogma to fiqh. A dogma may sometimes impose res-

trictions on certain acts. 

Sha!ibi was asked about a ~üfi who interpreted Quranic terms to his own 

advantage, claiming that commands about worship were metaphoric. The 

~üfi also insisted that direct knowledge of God was possible and that 

books did not provide h'ue knowledge. 
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Shëtibi in very clear terms declared that the süfi was a këfir, and . -'- --
that he must be sentenced to death (wëjib al-qatl). This 'JQfI" rejected 

and ridiculed the "sharlca \1 and its transmission and mocked the names 

6 
of God. 

This fatwë appears to disegree with Sh~tibl' s view on heresy. As Fazlur 

Rahman has pointed out, ShëribT categorically states that \lit is not 

possible to locate absolutely the capital errors of the se sects so that 

they may be stigmatized as kuffar." 7 Sha!ibT is quite c1ear, Rahman 

observes further, that erroneous bel iefs and practices can and must be 

exposed but that it is impossible to locate absolutely the holders of these 

practices. ,,8 

The above-cited view of Sharibi does not correspond with his absolute 

bel ief in the kufr of an individu'al ~üfi or in the unacceptabil ity of the 

practices mentioned in the fatwa. We do not, however, here face a 

contradiction. Rahman' s observations are derived from a certain context 

where Shëi!ibi is discussing a problem of heresiology. 
9 

Is it possible to 

define firqa nëjiya (the seved sect), the sect which is on the right path 

to the exclusion of others? Shë!ibl, there, is dealing with the impossibility 

of such a definition. This stand, however, does not mean that the beliefs 

and practices implying kufr cannot at ail be located; Shatib"i' s stress is -- . 
rather on the impossibility of locating the one sect with the absolute truth. 
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The other fatwa related to this subject matter concerned the wax 

industry. For their Christian customers the Mu si im artisans manufactured 

wax candies resembling hands in prayer. This resemblance apparently 

violated the teachings of Islam about strict monotheism that forbade 

any representation of the human figure in sculpture or paintings, since 

such an attempt would resembl e God 1 s act of creation. Shèitihl dis-

missed the objection and declared this industry lawful. Quoting earlier 

Mëiliki jurists, Shëtib1 argued that what is forbidden is the representation 

of the complete figure; a figure without its head in particular had been 

10 
previously permitted in Iv\ëliki fiqh. 

iii) Rituals and worship 

A number of new practices, mostly under the influence of ~üfism, had 

been introduced in this domain. These new practices were considered 

Cibëdëit. In his response to the inquiry about these practices, Shatibi 

condemned them on two grounds: first, that they were ~id(a (inno-

vations) and second, that they imposed certain practices as religious 

obi igations, whereas the act of imposing such an obi igation belongs 

only to God. The practices condemned by Sha!ibi in this regard inclu-

ded the following: 

a) Reciting in congregation the Quranic chapter Yësin on the occasion 

of bathing the deceased in preparation for burial. 11 
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b} The practice of the group of people called ~üfiyya who assembled 

in some zawiya, performing dhikr {chanting the names of God or 

h f I} ·· -d . . 12 some suc ormu a , smgmg an recltmg poetry. 

c} Congregational recital of the l:Iizb 13 {certain prayer formulas}. 14 

d} R • 1 f • b k • • • h 15 eClta 0 certam 00 s m congregation ln t e mosques. 

e} The congregational invocations after the regular prayers {~alët}. 16 

f} The practice of insisting on the completion of the recital of the 

Quron in the month of Ramaçlén. 17 

g} Saying loudly the takb"irs {the formulae declaring the Greatness of 

God} on the eve of 'id prayers.
18 

h} Shaking hands and embracing each other after the <id prayers.
19 

i) Adding certain sentences in the tadhëm {cali to prayer}. 20 ln 

AI-rc,ti~ëm/Shâtibi refers to the practice of adding the following 

in the cali for morning prayers: "The day dawned, praise be to God".
21 

j) Ta~b1b al-Ghabtr: it had become the practice of the people after the 

bu ria 1 of the deceased, to gather for seven days and rec ite the Quran 

loudly in congregation. Shëtib'i considered the custom equivalent to 

mo'tam {mourning} which was forbidden in Malik1 figh. 22 

Whereas the above ten responses emphatically rejected the co mm on reli-

gious practices as bidca, there were two customs in regard to which 

Shatibi' showed flexibility. In Mcïliki fiqh uncleanliness {najësa} is a . ---
legal quai ification {~ifa Qukmi>A~} in opposition to sensory {bissi>A~} or 

}\ J 

rational {C'aqliyya} quai ification. 23 CI eanl iness {tahara} can be deter-

mined only on legal bases. Khamr {wine} and mayta {o corpse} are un­

clean according to the Qur'an.
24 

Accordingly if either of these two 
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happens to fall into something, they make that thing unclean, and 

that uncleanliness cannot be removed by sensory or rational methods. 

Two such situations arose, and were referred to Shëribl for an opinion. 

ln one case a piece of earthenware was made unclean by khamr/
5 

the 

other case concerned sorne unclean thing {in another similar fatwa this 

lIunclean thing ll was ink made unclean by the dead body of a mouse in it)26 

fallen on the Qur'an. Other muftis declared these things unclean and 

their usage not permissible; the earthenware to be disposed of and the 

Book to be buried.
27 

Shë!ib'f, however, had a different sol ution. In the case of the earthen­

ware, he held that if it were enameled, it could be cleaned with water 

in an ordinary manner. Otherwise, it should be washed t:iuroughly with 

hot water. If hot water is not available, then it might be washed with 

cold water but allowed to soak for a while. Its cleanl iness would then 

be decided by ascertaining that water standing in it does not change its 

28 
col our, flavour or smell. 

ln the case of books, Shëitibi advised that if water would not harm or 

efface the writing, the books should be cleaned with water; otherwise 

the uncleanliness should be removed as much as possible by other means 

and the book allowed to stay as it was.
29 
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iv) Family 

Someone repudiated his wife with the regular expression of the formula 

of divorce, and after some time he also pronounced ~ (another form 

of repudiation by expressing the formula: "You are for me as the back 

of my mother"). Afterwards, however, he neither expressed repudiation 

nor revoked it. Shatib'f was asked about this case; whether the divorce 

had occurred or not. Treating talëq and zihër as two distincT acts, 
~ .&.--

Shëi!ibT advised that in the MalikT school one declaration of repudiation 

was revokable (rajci) and not definite (bâ ' in). Hence, in this case, 

since the declaration of repudiation was not repeated, the marriage was 

not yet dissolved. If the man still wanted to resolve the marriage, the 

dissolution was possible only after paying the kaffëra (penalty) for :tihar.30 

The other three cases under this category concerned inheritance. Whereas 

the above case of divorce does not appear to have emerged from the 

changing conditions of the society, the following three were quite possibly 

related to these changes. 

A certain Muslim committed apostacy. Soon after, his father died. Since 

in Mal ik11aw an apostate is not entitled to inherit From his Musl im father, 

this person immediately reconverted to Islam. Sha!ibl denied the son the 

right of inheritance on the following ground: First the cause of the trans-

fer of the deceased person' 5 property to the other inheritors was the "death 

\ 
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of the owner", not the "disposal of the property", hence the right of 

inheritance belongs to whoever was rightful heir at the time of death. 

If the other heirs wished, they might give the son sorne part of the 

inheritance as a gift; or alternatively he could be granted assistance 

from Bayt al-tv\ëil. 31 

An opposite opinion in favour of the son was possible but ShàtibÏ 

insisted that the common practice of the Mal ikf school be adhered to. 

It appears that a strict attitude was adopted to discourage apostacy, 

the growth of which is conceivable under changing circumstances. 

ln another case of inheritance, the wife of a c10th merchant, on the 

death of her husband, withheld a certain amount of c1othing. The 

heirs c1aimed that this clothing was part of the inheritance. The wife 

c1aimed that her husband gave the c10thing to her as gifts, but she could 

not produce any witnesses. Shëtibi advised that in such a case, where 

there was a possibility that the c10thing was part of the merchandise 

belonging to the deceased husband, the wife ' s statement could not be 

accepted without witness. Nevertheless the heirs should be asked to 

declare under oath that they did not know whether the deceased had made 

such gifts. 

Shatib'f, however, explained that there would be no dispute if the 

clothing belonged among the household articles or had already been in 

use by the wife. 32 
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Shatibi took a similar stand in another case of inheritance, where the . 
wife claimed that the house in which she and her husband had lived 

had been given to her by her husband as a marriage gift (shawar). 33 

v} Property 

) Ob" f A f d 1" 34 f' 1 • " 

a lects 0 property: s re erre to ear 1er , some 0 tne CU!TI-

vated land around Granada along the river tv\an~üra (?) was quite 

steep. For the purpose of irrigation smalt dams had to be built and 

the users had to take turns using the waters. These turns were strictly 

determined and were often passed on to the heirs as transferable 

rights. At times, however, some heirs either gave up cultivation or 

allowed their land to become barren, so that they had no use for the 

water. They, therefore, began to se" their portion of water to the 

actual users. 

A dispute arose out of such a situation, and Shatibl was asked about 

H, He emphatically declared that the water was not an object of 

property, and that its use could not be owned by any person. He, 

however, distinguished between two kinds of wateri such water as 

ïs in rivers and in desert ponds was not the object of property, while 

those waters which were either purchased with or belonged to a land, 

which itself was private property could become the object of property. 

Yet no right of ownership could be claimed on the waters of rivers by 

virtue of the building of dams. 35 
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b) !:Iabs: The question on this subject was most probably asked by 

Abü 'Abd Allëh al-l;Iaffar, who was appointed as supervisor of 

awqëif. 36 Someone willed that one third of his estate be demar­

cated as waqf (trust), for the purpose of celebrating the birthday 

of the Prophet. 

Shëitib1, in his response to the inquiry about this will, resolved that 

such a will was unlawful and hence could not be executed. The 

reason for its unlawfulness, according to Shëtibl, was that the cele­

bration of the Prophet l s birthday was an innovation and hence unlawful. 37 

The other two responses relating to waqfs indicate the confusion in the 

practice of waqf as weil as the juridical strictness in abiding by the 

rules of waqf. 

For the maintenance of mosques certain abbés (trust properties) were 

attached to them. The officer in charge of these abbés decided to 

rearrange the distribution of the income among various mosques, sa 

that the income of some of the mosques be increased. Shatibi was 

consulted; he eXplained that the income of the mosques could be in­

creased either from bayt al-mal or from abbés. Whereas there were 

sorne restrictions in the case of abbés, there was nothing against such 

an increase from bayt al-mél. This view is based on the distinction 

between the opposing motives of bayt al-mal and babs; whereas the 

essence of the latter is ta'yin (specification), the basis of the former 
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is (adam taCy'fn (non-specification). Because of tacyfn, the increase 

from abbës would become problematic. Re-arrangement of the dis-

tribution of trust income was not possible if it was definitely known 

that the trust was specified for a certain mosque or a certain purpose. 

It would be possible only if it were known that a certain number of 

abbës were specified for mosques but that the mosques were not speci­

fied individually. Shëtibi, however, exp!cined that, formerly, these 

abbas had been specified, but later, due to negligence, or because 

they were considered analogous to bayt al-mal, these specifications 

became confused. Then the share of each mosque was dec ided at the 

discretion of the officer in charge. In fact, it was not permissible to 

bo ° ° d ° h ° f 38 com me vanous trusts ln or er to mcrease t e mcome 0 mosques. 

Shëitib'i took a similar view in another case of abbas. Someone bought . --
the trees on a tract of land that was adjacent to a babs property. A 

doubt passed through his mind that this tract of land might be the 

anqë9 (the demol ished and unused part of an esta te) of that babs. In 

Méiliki fiqh, the act of sale of a Qabs property is legally void and if 

this act were knowingly committed, it ·was punishable by the court.
39 

Yet it was a common practice in the Andalus to sell the anqëiQ of a 

babs and, after the !Jabs and mil k (ordinary property) were confused 

or joined deliberately, to share the income of such a sale. The person 

concerned asked Shë!ibi what to do. 



221 

Shëtib'i replied that the practice of combining habs and milk is 
• ....!..-- --

like mixing balai (lawful) and barëim (forbidden). As for the sale 

of anqa~ the legal view was not as categorical as on babs itself. 

The Malik; scholars had different opinions. Yet SharibI explained 

that this difference of opinion, in fact, emerged from the different 

bases of analogy. Ibn Mawwaz made the anqaçl analogous to orà9i 

sultan or 'aradi bayt al-mel (crown land) and therefore, permitted __ --L.. 

flexibility in the sale and long-term lease of anqoçJ. Shëtibi dif-

fered on this point on the basis of his distinction between bayt al-mal 

and babs. 

He advised the person in question to go to the court for the cancel-

lation of the sale contracti otherwise, he should appeal to the Sulten. 

This person accordingly appealed to the Sultan after securing f~_tawa 

from 'Abd Allah Ibn al-l:Iaffar and Ibn CAllëq which were endorsed 

by Shë!ibi. The Sultën accepted the opinion of the muft1s and referred 

the case to the ~ concerned. Despite the Sultan' s orders, the up­

holders of the practice prevailed upon the ~. They shouted and 

condemned the plaintiff for opposing the practice. The qàçlf, for 

fear of disturbances, gave a verdict in favour of continuing the practice.
40 

vi) Taxes 

ln the three fatàwë pertaining to taxes, Shëtibi departed from the tradi-

tional viewpoint. In fact, Lopez Ortiz interpreted this departure as 

\, 
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"the skill of an economist from the fiscal point of view ll
•
41 

Two 

of these fatawa concerned kharëj and one was about zakét. 

ln view of the deteriorating financial conditions, the Sultén levied 

a fewadditional taxes. One of these new sources of revenue was a 

tax levied on the building of walls in or around Granada. The mufti 

of Granada, Ibn Lubb, declared such taxes unlawful, because they 

werenot provided for in sharica. 

Shé!ibi disagreed with Ibn Lubb. He viewed taxation from the point 

of view of mailaba (public weal). His idea was, and he quoted 

Ghazali and Ibn al-Farra' in his support, that the safeguarding of 

publ ic interests was essentially the responsibil ity of the community. 

ln situations when they could no longer carry out this responsibil ity, 

the community transfer it to the publ ic treasury and contribute from 

their wealth for this purpose. With this aim in view, the publ ic 

treasury is in constant need of such contributions. Especially in cir-

cumstances similar to those found in Shëtibi 1 S period, when the treasury 

had to paya heavy tribute to the enemy, the levying of new taxes was 

• . d 42 qUlte ln or er. 

Shë!ibT appl ied this criterion even to zakëit. According to al-Mudaw-

wana al-Kubra, ~ on merehandise for sale eould be levied only 

after the merehandise was sold and after one year had passed; it was 

to be levied on the priee earned from the merehandise.
43 

Accordingly 
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the artisans did not pay any zakat on their products, because, 

first, only a few of these products would be sold immediately and 

the rest would remain as potential money not yet taxable. Second, 

the condition of allowing one year to pass would be hard to meet if 

the investment in these products was an on-going process. 

Shëitib1 viewed this practice in the light of the changing economic 

conditions, which gave these artisans ample opportunity for production 

and yet allowed them to avoid zakàt. Shatib1, therefore, opined 

that the products of the artisans should be taxed, as they were poten­

tially sold merchandise.
44 

vii} Contracts and Obi igations 

One very conspicuous impact of the changing economic conditions 

can be seen in the area of con tracts and obligations. The demand 

for raw materials in foreign markets generated extensive trade activities 

within Spain and with neighboring principalities. On the other hand, 

these trade demands were confronted with the rising number of the 

population and the scarcity of resources within Andalus. It was quite 

understandable that such a situation necessitated the freedom of con-

tracts to meet social demands. 

ln practice, as we shall see below, a number of new and complex forms 

of contracts emerged, but they did not always satisfy the stipulations 
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of Islamic law. Islamic legal theory did not lay down any general 

principles of contract and obligation; yet its insistence on avoiding 

riba (unjustified enrichment) and gharar (hazard, risk) put restric­

tions on a number of contracts of sai e and association. Despite 

such restrictions, the scholars of Islamic law have observed that 

Islamic commercial law showed much flexibil ity and that custom 

played an important role.
45 

We should keep this observation in 

mind as we turn now to the responses which ShëitibT made to inquiries 

about contracts. 

a) Contracts of Sale: Shëi!ibT was asked about a widespread com­

mercial practice of Musl ims in the Andalus who traded commodities 

such as weapons with the Christians; such trade was prohibited by 

the Mëliki scholars for obvious reasons. But in the particular case 

of the Andalus, the Musl ims were forced to trade such commodities 

for food and clothing. The question was whether special conces­

sions might not be granted to the Musl ims of Andalus because of 

their pecul iar circumstances. The second question was whether 

that prohibition applied to the sale of candies to Christians, 

candies were used to invoke prayers against Muslims. The third 

problem was whether the <"attars (pharmacists and general merchants) 

were obi iged to abide by that prohibition. 

ln his response, Shëtibi, first of ail, denied any special concession 

, 
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to al-Andalus. Cities (or countries) could not be classified on 

these bases; even the hëdin (the inhabitant of a country which was 

on truce terms with another) or barbi (at war) territories could not 

claim such concessicms. The only distinction that the Mël ik'f jurists 

maintained concerned the sale of food commodities. He allowed 

such sales to an hëidin but not to an barbi • Shatibi did not allow ---- ----.. 
such contracts of sale to Christians even on the basis of dire need 

for food articles in the Andalus. 

As to the question about candIes, if they were known to be used 

against Muslims, their manufacture and sale would both be unlawful. 

Prohibitions, however, could not be imposed on the Cattars, because 

they are merely salesmen; they do not know for what purpose their 

merchandise may be used and have among their customers both Muslims 

and Christians. 46 

It is obvious, in this response, that Shë!ibl did not allow the sale of 

arms and other such articles which would eventually be used against 

the Musl ims; yet this did not mean that trade with Christi ans was to 

be stopped altogether. The circumventing method of permitting the 

(aHars to make such contracts of sale shows that the jurists did allow -
consideration for the dire needs of the people, even though as a general 

principle they would deny it. 

It appears that ShëtibÏ considered such demands from the merchants as 
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pedantic. Someone asked him if the common practice among the 

saffron merchants to mix the yellow stigma of saffron with the white 

styles of its pistils was not ghashsh (adulteration), analogous to the 

mixing of saffron with yellow colouring powder. Shëtib"f agreed 

that adulteration of saffron with yellow colouring powder was not 

permitted, but he disagreed with the analogy made to the practice of 

mixing the stigmas and styles of saffron. Rather, in his opinion, such 

'mixing' was analogous to the 1 mixing ' of fig seeds with figs and 

raisin stems with raisins. In fact, the matter cornes down to the 

question of cutting the stigma of the saffron to remove it from its 

styles. In common practice, to do this is considered inconvenient. 

Since failure to cut the stigma does not make much difference in 

weight and its removal is not considered necessary, this practice 

should not be regarded as adulteration. 47 

Shëtibl was consulted in another case of sale contract. Someone 

handed his merchandise over to a sales agent on the basis of a sug-

gested pri ce. A buyer suggested a di fferent pri ce, the agent 

informed the owner, and the latter agreed to that price. The agent, 

however, asked the buyer to raise the price to which he agreed. 

Thus the agent sold the merchandise for more than the price agreed 

upon between him and the owner. Shëitihl was asked if such a sale 

contract was valid. 
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He responded tOOt, since the stipulation of a contract of sale (the 

offer,.1jab,and acceptance, qubül) had been fulfilled, the contract 

was valid and it could not be revoked. As to the question of the 

agent charging a price higher than the one consented to by the 

owner, this fact did not invalidate the contract, because the owner' s 

acceptance and bid to sell at a particular price was commonly under-

stood as "sel\ it at this price if there be no higher offer", not as 

"sel\ it at this priee only and do not accept higher offers". 48 

b) Contracts of Lease and Partnership: Beside the cases mentioned 

above in the category of sales, the rest of the cases pertaining 

to contracts overlap with the categories of lease and partnership. 

Two of the cases are even related to the category of ' joint ownership'. 

We have juxtaposed ail these cases here, without imposing our own 

classification. The purpose of such treatment is to indicate the 

confusion in the original treatment of the cases. 

With the exception of one which concerns the' joint ownership of 

food' , the rest of the cases in this category are related to agri-

cultural contracts. For a full explanation of the context of the 

problems in these cases a few remarks about the MCiliki law on agri-

cultural contracts must be made. 

ln broad terms the agricultural contracts are considered analogous 

to 'contracts of sale' , and in a specific sense they are' contracts of 

the sale of usufruct' (ijéira). Having inherited the confusions and un-

\, 
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certainties about sale contracts in the early development of Mëiliki 

theory and practice in Medina, Malik, figh has become very compli­

cated in regard to such questions. First confusion arose between two 

types of contracts for the lease of land; musaqat the lease of a 

plantation of fruit trees, and muzora(a the lease of a field. Early 

. Mëlikis maintained distinctions between the two and regarded muzoraCa 

as valid only if the field were situated in the middle of the plantation~9 

La ter , however, it seems that this stipulation was no longer observed, 

and muzaraca came to be closer to a contract of partnership and 

musëpt to that of hire of services. The second source of confusion 

was the prohibitions that concerned riba al-façll (inequality in exchange 

of the same stuff), which implied the prohibition of the lease of one 

agricultural property for another and gharar (hazard, risk) or juzâf 

(undertermined quantities) which invalidated most agricultural con­

tracts since the object of the contract, e.g. wages, was often un­

determined. The third source of confusion was the failure to 

distinguish among contracts for hiring of services, contracts of lease 

of land and contracts of partnership. Ail three are treated as con­

tracts of lease but the stipulations are often borrowed from other types 

of contra ct of sale. Furthermore, the stipulations of ijCira, that the 

period of time must be determined and the task be defined, were 

often ignored in muzëiraca and musâqët. 

Santillana marked out four basic types of contracts of muzaraC"a in 

Mélik; fiqh involving situations where:50 
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a) The land, the labour, the seed, the animais and the tools of 

cu Itivation are shared by two parties, the produce to be shared 

by both. 

b) The land is common, one party provides the seeds, the other 

party provides the labour and the animais. 

c) One party provides the land and the seeds, the other the labour 

and the animais. 

d) One party provides the land and part of the seed, the other pro­

vides the other part of the seed and the labour as weil as the 

animais. 

These types of arrangements indicate that muzoraca in Mëilikl figh is a 

contract of partnership (since it is also called shirka, fr al-zar'), 

rather than a contra ct of sale; yet in reference to the distribution of 

the produce there is much similarity to a contract of sale of usufruct 

or to a contract of hire and lease. We turn now to the specifie responses. 

The mukhta~~ lands belonging to bayt al-mëil were leased to culti-

vators with the stipulation that every thing needed for cultivation 

would be provided by the cultivator himself and, furthermore, that 

he had to pay 1/5 plus 1/10 (or 1/9 if the land was provided with 

irrigationa 1 or other fa ci liti es) of the produce. 

When Shëitib'i was asked about this practice, he declared such contracts 

invalid because the contract confused two distinct obligations; the 

obligation to pay 1/5 which was the rent on the land and the obliga­

tion to pay 1/10 which was the tax on the land. 51 
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Lopez Ortiz further observed that such contracts were not even valid 

instances of muzara(a according to MëlikT fiqh since the landowner 

did not contribute anything more than just the land. 52 

Another source of confusion was the practice of hiring the farm labour. 

The regular types of contract of muzaraca did not allow this. If the 

hire of labourers was considered to be the hire of services, then it was 

restricted by two stipulations: 

a) the wages could not be paid from the produce of the land, and 

b) an uncertainty existed in the payment of the wages. 

These questions were raised in the case of contracts of labour and 

partnership regarding the collection of olives and the rearing of silk 

worms. 

ln the case of piclring olives Ibn Siréj responded to an istiftà that the 

contract for the hire of labour to collect olives could be considered 

musaqat if the olives were not yet ripe. The contract would th en con-

sist of taking care of trees, irrigation ••• etc. The labour could be 

contracted for in this case on the promise of payment of 1/4 or so of 

the produce. But if the olives were ripe and the task was only to 

collect them, such a promise of wages would make the contra ct invalid 

because the task was uncertain and the price of the olives undertermine-

able. 

Shàtibi, however, explained further that if the task were to col Ject the 
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olives by picking them from the branches or by shaking the trees, the 

contract was invalid and the wages unlawful. However, if the task 

were to collect olives that were already on the ground, a contract for 

the hire of labour may be allowed because in this case the labourer 

could guess how much he would eventually receive in wages.
53 

ln the case of rearing silkworms, l;Iafféir, drawing an analogy with the 

musaqot-type of contract argued that a contract could be made only 

when the mulberry trees had grown leaves. The owner of the trees 

would contribute his share of leaves (1/2, 1/3, 2/3 or whatever had 

been agreed upon). The partner would also contribute his share of 

leaves. The owner of the silkworms would pay wages to the other in 

proportion to his share of leaves. In other words, this would be a 

CXlse of partnership, and each of the partners would contribute his known 

shares. The common practice, on the other han~, was to contract 

before the appearance of the leaves and to pay the wages from the 

leaves or in silkworms. 

Shéi!ib1 responded that, in principle, the wages not be paid from the 

produce, but if the case were made analogous to muzora(a by equal 

partnership in leaves, silkworms .•• etc., such payment could be allowed 

because, in that case, the labour would stand equal to half of the 

54 
partner l s share of leaves. 

A more complex case of partnership was the practice of pooling milk 
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to make cheese. Sha!ibi explained that, in principle, the mixing of 

milk in unequal quantities to make cheese could not be allowed be­

cause it resembled muzëbana (a contract for bar ter of dried dates for 

fresh dates). The practice may also be associated with gharar and ribë 

which are prohibited. Yet the mixing of mi Ik could be allowed by 

consideration of tashil (convenience) and rafCparcij (removal of hardship). 

The consideration of I}lra i œcomes relevant in this case because it 

would be inconvenient to produce cheese individually by keeping every 

partner l s share of milk separate.
55 

A peculiar case of partnership had to do with the produce of a tree 

owned by more than two persons. The question was asked whether it 

were permissible to distribute the produce equally. 

Shatibi did not allow such distribution because the matter of the tree 

was actually a case of partnership and not of joint ownership. Hence 

the distribution of the produce must be according to known shores. 

Sh5tibl suggested that to make such a distribution convenient the 

branches of that tree should be marked for every partner and then the 

produce be divided accordingly. 56 

Contract for hire of services: Shajib1 was asked whether it was 

allowed for an imam (leader of prayers) to live on income from the 

bobs of a mosque, without any other vocation. Shatibi responded 

that the office cf imam was a vocation, and if the person in question per-

formed his duties, it was lawful for him to live on such income. 57 
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An interesting case was the emergence of the appointment of mu'fn 

al-dhab9' ln the meat market a person 'M:JS hired by the butchers 

to supervise the killing of animais and to keep accounts of animais, 

meat and skins. He was paid partly by the butchers and partly by 

the sale of the meat. Sha!ib1 was asked whether such an appointment 

was lawful. 

Sh6!ibi replied that if the consideration governing the appointment 

of mu'În al-dhabb was to safeguard ma~laba (public interest) in the 

observance of sharica rules about the killing of animais, then in view 

of fasëid al-zamëin (corruption of contemporary conditions) or the ignor-

ance of religious teachings, such an appointment could be allowed. 

If such considerations did not exist and the person was not qualified 

to carry out the rules, his appointment would fall into the category of 

reprehensible things. Furthermore, such a practice would impose 

upon the people hardships in those matters in which God allowed con-

venience. The Prophet Mubammad used to eat meat brought by 

badawis after simp!y saying the nome of God. 58 

!Je, 
Abü ('Abd Allëh~J:laffar asked Shë!ibi if an increase in his salary 

received from the bayt al-mal was lawful. ShatibT replied that it was 

lawful only on two conditions: 

i) that the amount of work had increased. 

ii) that the increased wages were commensurate with 

the i ncreased work. 
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Wh en !;Iaffor received that answer he wrote again saying that he had 

been receiving that increase already for thirty years and that the 

practice of the community had allowed him to do so. He asked 

Sha!ibi what he shou Id do. ShëitibT answered that he was not obi iged 

to return the overpaymenti what deserved consideration in this case 

was the morality of receiving such an increase, not whether the prac­

tice of the community allowed it or not.
59 

viii) Procedure 

Sha!ibt was asked about the legal nature of lawth (incomplete evidence 

leading to presumption of guilt in case of homicide), in a case where 

there was one eye witness of the murder and two witnesses of the cul-

prit' s confession. According to Màliki law the requirements of proof 

in such a case are the following: 

i) the confession of the culprit, and 

i i} two eye wi tnesses of the murder, 

iii) one witness on the basis of qasëima (declaration 
on oc th by severa 1 persons), and 

. } . . 1 ··d 60 IV strong clrcumstantla presumptlve eVI en ce . 

The evidence in the above case did not fulfil the requirements com-

pletely, but it was evidence of presumption. Shëi!ibÏ was asked 

whether it was lawth. He responded rhar lawth could be described 

as accepting weaker evidence that could prove harm. Accordingly, 

the evidence in this case would be regarded as lawth. Shëitibl, 

however, explained that the difference of opinion among Mëiliki 
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jurists on the legal effectiveness of lawth is based, in fact, on the 

fact that the efficacy of lawth depends largely upon the discretion of 

the judge (na~ir al-qa~Jiyya). 61 

Conclusion: 

To conclude this chapter we recapitulate the above wÎth reference 

to the questions that we raised in the introduction. A fuller statis­

tical analysis of the fatàwë is given in a tabulated form. Brief 

answers to the questions are attempted below. 

The first question concerned the subject matter of Islamic law that 

·vV.:ï5 confronted by the impact of social change. Out of the 40 cases 

34 implied social change. Among them the following categories 

are included: 

1) Theological matters (2/2 implied change) 

2) Ritual and worship (11/12) 

3) Family (3/5) 

4) Property (4/5) 

5) Taxes (3/3) 

6) Contracts and obligations (11/12) 
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The following table shows, in detail, the attitude towards the 

adaptation to socia 1 changes in Shëtihl' s fatëwë • 

Total Those which Related to the 

number imply social general social 

of cases change conditions 
Shëtibi' s 
attitude 

~ nia yes ~ nia accepted rejected 

Exegesis 

Theological 2 2 2 
matters 

Ritual and 12 11 10 2 11 

worship 

Family 5 3 2 3 2 3 2 

Property 5 4 4 4 

Taxes 3 3 3 3 

Contract and 11 11 11 6 5 

obligation 

Procedure 

TOTAL 40 34 6 34 3 3 14 23 

PERCENTAGES 100 85 15 85 7.5 7.5 35 57.5 

The second question concerned the adaptation to social change by the jurists. 

Out of the 40 cases Shëtibi adapted law to social change in 14 and rejected 

adaptation in 26. The details are as follows: 

nia 

3 

7.5 
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Adaptation to Reiected adaptation 

socia 1 change to social change 

1. Exegesis 

2. Theological matters 1 

3. Ritual and Worship 1/12 11/12 

4. Family 3/5 2/5 

5. Trust (Property) 4/5 

6. Taxes 3/3 

7. Contract and Obligation 6/11 5/11 

8. Procedure 

The subject matters in which Shë!ibi rejected adaptation to social change most 

often were ritual and worship, family and trust. He showed flexibility with 

respect to theological matters and taxes. In contracts and obligations, he 

accepted and rejected cases almost equally, although he accepted adaptabi lit Y 

more often than he rejected i t. 

As to the third question, whether the se changes were related to the general 

social conditions or not, it may be seen that out of 40 cases, 34 were related 

to such conditions; two cases of ritual and one case of procedure were not the 

resu It of such conditions, whereas the rest of the cases were posed by socia 1 

changes. 

The fourth question concerns the method of adaptation to or rejection of 

adaptation to social change by the iurists. Broadly speaking, in rejecting 

adaptation of law to several social changes two different principles are invoked 

by Shëtib1. In matters relating to theological matters, ritual and worship, and 
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trust he rejects adaptabi lit y of law to the social changes by declaring these 

changes bidfa (innovations). It is obvious that these matters particularly con-

cern religion or relate primarily to a matter between man and God. It is very 

important to note that ShëitibT does not invoke this principle in other matters. 

Apparentlya social change affecting the above mentioned subject matters 

implied, for Shëttibi, the imposition of a new obligation or the rejection of an 

earlier obligation in the name of religion. This must have led him to an in­

vestigation of the philosophical question of religious authority - to whom did 

it belong? An analysis of Shâtibi 1 s concept of bidC'a can provide us with an 

answer to this question in the particular context of our dissertation. 

The second principle employed in rejecting social change, especially in cases 

of contracts and obligations, was that of 1 unjust enrichments' and 1 risk ' • 

This principle can be understood as the negative side of the other principles 

such as ~(convenience), ('adam ~araj (removal of hardship) and ma~laba 

(public good) on the basis of which he accepts social changes especially in 

matters of taxes and contracts. 

The use of such general principles was prompted because of the fai lure or con­

fusion of the regular methods of interpretation usually employed by the jurists. 

Among such regular methods the following are used in these fatawo but found 

insufficient. 

First is the method of analogy. This method is used in three ways: 
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a) Proximate analogy with a precedent that is very close to the case 

in question. 

b) New analogy to refer to a precedent which was not usually em­

ployed to make analogy. e.g. - the production of making cheese 

ana lagous to o/i ve oi 1. 

c} To adjust the case in a way to suit the requirements of analogy. As 

in the case of rearing silkworms, analogy was sought with muzorcfa 

by restructuring the form of the contract. This method of ana 1 ogy 

forced the jurists to be casuistic, and even then the results were not 

very satisfactory. Consequently, they had to refer to general 

principles. 

Second was the method of abandoning strict adherence (taqlid) to Malik1 figh in 

order to borrow from other schools. This method, though employed by other 

jurists, was rejected by Sha!ibl as it led to a diversity of legal practices and 

also because it did not help to solve the problems. The method still depended 

on analogy. 

The third method which was used in contracts was to divide the contract into 

different moments and parts of the contract 50 as to find analogies applicable 

to each. 

ln short the usual fiqhi methods generally proved to be insufficient to meet the 

new changes, and, hence, the jurists turned to general principles. An obvious 

result of such a trend was that more attention was paid to usül al-figh in order 

to investigate the foundations, objectives and purposes of Islamic law. 
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It would not be accurate to presume that Sha!ib1 alone was facing these problems. 

It is true that Shë!ibi invoked the general principle of ma~la~a more often than 

other jurists, still, it is important to note that other contemporaries of Shatib1, 

Ibn 'Allaq (d.707 A.H.), Ibn (Â~im (d.811 A.H.), Ibn Siraj (d.8l8A.H.) and 

others whose ~ were studied by Lopez Ortiz also frequently refer to such 

principles as tash11, qarüra ••• etc. 

Not only did lengthy discussion go on between various jurists about such matters 

as qiyas, ikhtilaf, and the role of custom, but the qœstion of mashhür madhhab 

and such subject matters were also discussed, indicating the interest of the 

jurists in legal theory. 

Another important factor stimulating the interest in legal theory was the fact 

that the nature and form of contracts, which have a fundamental significance 

in every legal system were changing in that periode The factor of labour,and 

especially of seasonal labour, had brought a new dimension to the problem of 

wages. The new forms of contracts did not fit into the old framework of agri­

cultural contracts for lease of land. The fuqahëi' who still considered hired 

labour a sharika fLI_zarc found in application contracts considered in this way 

too complicated and too unjust to be convenient for any of the parties. 

The above analysis has revealed how the impact of social change was felt in 

the ~ in this period. It has further shown that the older legal concepts 

failed to answer the problems raised by the social changes. We have also seen 

that because of this failure, Shë!ibi and other jurists resorted to general philo-
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sophical principles such as maflaba. The failure of older legal concepts and 

resort to general principles caused the jurists to reflect on basic matters of 

legal theory. 

Fina lIy, the above analysis has shown that a change in method and substance 

of fiqh had taken place. Such a change logically called for a theoretical 

iustification of the adaptation of law to social changes. Shatib1 sought this 

iustification in the principle of ma~laQa as we shall see in the following 

chapters. There were, however, certain theoretical and methodological obiec­

tions raised by the iurists against using mailaQa as a method of legal reasoning. 

Shëi!ib1 1 s analysis of ma~laQa cannot be fully understood without a general 

understanding of such obiections. The following chapter, therefore, outlines 

the development of the concept of ma~laba in u~ül al-fiqh prior to Shëtihl. 
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NOTES: CHAPTER V 

1. These fatâwa are recorded by AI-Wansharis1, AI-MiCyâr al-Mughrib (an 
fatawo ('ulama' Ifrfqiya watl Andalus wa'l Maghrib (Fos, 1314-1315 A.H.) 
at the following places: 

Vol. l, 22,24,229,267,267-68; 
Vol. Il,230,401-403; 
Vo\.I1I,163; 
Vo\.IV,l46; 
Vo\.V,17, 18, 19,50-51, 186-189,192; 
VoI.VI,254-279; 
Vol. VII ,68-69,70-74; 
Vol. VIII ,238; 
Vol. IX, 163-165, 181 ,478; 
Vol.XI, 31-37,82-83,87,88-91,96-98, 107-111; 
VoI.XII,6,7,8, 11,16, 19,28,201-211. 

2. Lopez Ortiz, "Fatwas Granadinas de los Siglos XIV y XV", AI-Andalus, 
VI(1941), pp.85,89,93,97,98, 102,109,114,120,123. 

3. Caisiri, Bibliotheca Arabica Hispana Escurialenisis, l, 460/no: 1,096. vide 
Lopez Ortiz, op.cit. 

4. l;Iadith quds~ in opposition to the hadith nabaw\ represenl5 those sayings of 
the Prophet in which the actual "word of God" is believed to be found, 
whereas badrth ~ represents the wyings att~ibuted to Mubammad. 
See Shorter Encyclopedia of Islam, article "l:1adi th Il , 117. 

5. AI-MiCyar! Vo\. XI 1 96f. 

6. Ibid., Vol. Il,401-403. 

7. F. Rahman, Islamic Methodology in History (Karachi, 1965),166. 

8. Ibid. 

9. AI-I(ti~m, Vo\.I1,208ff. Rahman's reference to Shatib'i (AI-I(ti~m, 111,178) 
neëds to be corrected. According to our text of AI-I(ti~m the quotation is located 
at Ibid., Vol. Il,p.251. 

10. AI-MiCyor, op.cit., VoI.XI,87. 
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11. Ibid., Vol. l, 267. 

12. Ibid., Vol. XI, 31-33. 

13. Most probably the practice of ~izb was introduced into the Andalus with the 

Shëdhil1ya. The most well-known ~izb, bizb al -babr, which was supposed 

to be chanted while crossing the sea, is attributed to Abü'l J:lasan Shëdhili. 

See D. B. MacDonald, Il;.lizb", ~. (2nd ed .), Vol. III, 513-14. 

14. AI-Mi<yar, Vol. XI, 88. 

15. Ibid. 

16. Ibid., see also Ch. IV. p.182f. 

17. Ibid., 89. 

18. Ibid. 

19. Ibid. 

20. Ibid.: Vol. i, 229. 

21. AI-I(ti~ëim, Vol. l, 207. 

22. AI-MiCyëir, Vol. l, 267. 

23. Ibn"Arafa (d. 803 A.H.), l:IudOd Fiqhiyya, vide Abü~bd Allëih Mu!tammad 

al-Ra~a(, Sharb l:!udüd Fiqhiyya (Tunis, 135(')A.H.), 12-13. 

24. The fighi conclusion on the prohibition of khamr is based on the following 

verses: 2:219; 5:90-91. "0 you who believe, intoxicants (khamr) and 

games of chance are only an abomination of Satan 1 s handiwOrk,"So be ye 

away from it so that ye may be successful". The prohibition of mayta is 

25. 

26. 

27. 

28. 

29. 

based on the following verses: 2:173; 5:3; 16:115. "Verily Heli'ëiilï"""forbidden 

unto you what d ieth of itse If •.. Il 

AI-MiCyar, Vol. 1,22. 

Ibid., Vol. l, 25. 

Ibid. 

1 bid ., 22. 

Ibid., 25. 
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30. Ibid., Vol. IV , 146. 

31. Ibid., Vol. IX, 163. 

32. Ibid., Vol.lX, 478. 

33. Ibid., Vol.lll, 163. 

34. See p. 124. 

35. AI-MiCyor, Vo1.Vlll,238. 

36. Ibid., Vo1.Vll,74. 

37. Ibid. 

38. Ibid., Vol.Vll,68. 

39. Ibn (A~im, Tubfat al-1;tukkëim ••• Ed. by L. Bercher. (Alger, 1958),174. 

See also Bercher's note: 873, p.387. \....'Î~~j~..>..( 4--~\.. ~ .. ~.." 

40. AI-Micyor, Vol.Vll,70-74. 

41. Lopez Ortiz, ~.cit.,97. 

42. Ibid.,85; Nayl,49; MiCyar, Vol. XI,lOl-107. 

43. AI-Mudawwanat al-Kubra, Vol. l, (Baghdad, 1970),268. Sabnün asked 

Ibn Qosim about a case where someone inherited certain merchandise, 

which he decided to sell; would there be zakot on this merchandise. Ibn 

Qasim said no, because: 
\~ &-~ ..... ~~~I \.er.t-~ \;~ t ~ ~ ~~,;W....l\ D~~.fi~ 

. i>~ ..:... .... \..,0 ~~ \~ c6~ (lr~ 
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~~\~\~Ù'"cJr>\~11:I~~~~~1 ~~--' ;l(...>~~ 

44. Lopez Ortiz, op. cit. ,97. 

45. Udovitch, Partnership and Profit in Medieval Islam (Princeton, 1970), 

pp.7f. ,9, 10. 

46. AI-MiCyar, VoI.V,186-187. 

47. Ibid.,19. 

48 . Ibid., Vol. V , 192. 
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49. D. Santillana, Istituzioni di dritto Musulmano Malichita, Vol. Il, 

(Rome, 1938), 306. See also Mudawwana, Vol. VI ,21. 

50. Santi lia na , loc. ci t. 

51. Lopez Ortiz, op.cit. ,97. 

52. 
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54. 

55. 
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57. 

58. 

59. 

60. 

6l. 

Shàtihl' s fatwëi is understood better in the :ontext of the following two 

stipu lotions of mUsOgg,t, mentioned by Ibn (A~im 
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CHAPTER VI 

THE CONCEPT OF MA~lAtfA BEFORE SHÂTIBi 

Sh~!ib1' s doctrine of maqë~id al-SharTca , which is analysed in the following 

chapter, is, in fact, a continuation of the discussion of the concept of ma~la~a 

that had appeared in major works of u~ül al-fiqh prior to Shotib'i. It is, there­

fore, necessary to review briefly the major problems in the treatment of this con­

cept i n trad i t i ona 1 Mus 1 i m i ur i sprudence • 

Etymologically the word ma~la~a is an infinitive noun of the root ~-I-~. The 

verb ~Iu~a is used to indicate when a thing or man becomes good, uncorrupted, 

right, just, virtuous, honest, or alternatively to indicate the state of possessing 

these virtues. When used with the preposition.!.! it gives the meaning of suit-

ability. It is 

also said of a thing, an aHair or a piece of business which is conducive to good 

or that is for good. Its plural form is ma~ali~. ~ is its synonym, and 

mafsada is its exact antonyme Mafsada is the synonym of fasëd. In Arab usage, 

it is said: na~ara fi ma~lib al-nos, which means: IIHe considered the things 

that were for the good of the people. Il The sentence fÏ'l- amr ma~laba is used 

to say: IIln the aHair is that which is good [or cause of goo27. 1 

ln the Qur 'an various derivatives of the root ~-I-~ are used, but the word ma~laba 

does not appear there. The Qurlén uses ~alama ( 'He did wrong') .LV:39J 

and fasada (' He/it corrupted') ["XXVI: 125; XXVII: 48; VII: 142, Il: 22.Q7 as 
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opposite terms to ~alu~a. ?ali~, the active participle of ~-I-~, occurs very 

frequently in the Qur'an. On one occasion the meaning of this term is elaborated 

textually as follows: 

Il They believe in God and in the last day and enjoin goodness 

and forbid evil and haste~ to d~ good deeds, and these are 

the righteous ~ (~ali~in)lI. 

It is quite often claimed that ma~la~a as a principle of legal reasoning - broadly 

speaking, to argue that "good" is "Iawful" and that "lawfuP' must be good -

came to be used at a very early period in the development of figh. The use of 

this principle is attributed, for instance, to the early jurists of the' Ancient schools 

of law' or even to the companions of the Prophet. Among the founders of the 

schools of law, it is associated with Méilik b. Anas. There seems, however, to 

be a confusion in these statements in equating the use of ma~lapa as a general 

term with its use as a technical terme The early use of ma~lapa may have been 

in its general sense similar to other terms such as~. Rudi Paret has observed 

that the word ma~laba as a technical term is not used by Méilik or Shëficfi hence 

this concept must have developed in the post-Shafitf period. 
3 

Paret' s observation, however, does not refute the possibility that considerations 

similar to ma~laQa were employed by pre-Shafici jurists. Such considerations do 

not, however, seem to have been formulated in technical legal terms. The pro= 

ponents of the use of ma~la~a in the early period have, apparently, confused the 

early similar considerations with ma~la~a. It is, therefore, not incorrect to say 

that the post-Shafici development of the concept of ma~laba was a continuation 
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of such early methods of reasoning as were not yet formally defi ned. La ter , 

wh en Shafi(f· s definition of the method of reasoning in terms of sources and his 

insistence that ail methods must be linked with the revealed texts through qiyos, 

prevailed over other methods of reasoning, the concept and method of ma~la/;la 

was also seen, especially by Shëficf jurists in terms of • sources· • 

From Imâm al-tjaramayn Juwayni· s (438/1047) AI-Burhâ'n, it appears that by his 

time the validity of reasoning on the basis of maslaha had become a problem con­

troversial enough to bring forth three schools of thought in this respect to it. 

Some Shâficis and a number of mutakallimün are claimed to have maintained that 

the acceptable ma~laba is only that which has a specifie textual basis (~). The 

mursala (a ma~laba not based on such an ~) and the like are contradictory to 

the textual evidence (dalfl), hence not valid. The second school of thought 

is attributed to some followers of Shafi'i and to tjanafls in general. They believe 

that ma~laQa, even if it is not supported by a specifie basis, can still be used, 

provided that it is similar to those ma~alib which are unanimously accepted or 

which are textually established. The third school is attributed to Malik who 

held that a ma~laba is abided by without any consideration of the condition of 

similarity or whether it corresponds with the texts or not.
4 

This comment by Juwayn'f do es not help us in determining the dates of the use of 

ma~laba but it is very significant to note what divides these schools on ma~lapa. 

First the comment shows that the method of reasoning on the basis of ma~laba 

was different From an other method of reasoning which sought its basis in the 

revealed texts. Secondly if we also accept the attribution of ma~laba to the 
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names of the jurists given in this comment, the comment also shows that the 

method of ma~laba in its early formulation by Malik and his followers was inde-

pendent of the consideration of • sources' or • bases' and further that ma~laba 

was accepted by others if it conformed to • sources' - to thè text in the case of 

the first group and to ijmëcin the case of the second group. They rejected only 

ma~laba mursala because it did not conform with the sources. This explains why 

the concept of ma~laba which origina Ily was not necessari Iy conceived and con-

fined within the framework of • sources' , came to be seen, particularly by later 

Shéfi<fs, in reference to • sources'. This confused the discussion of the concept 

of maslaha as we shall see at a later moment. One indication of this confusion , , 

that may be noticed in the following analysis, is the tendency to discuss ma~laba 

at two levels, i.e., first in terms of need and effectiveness, and second in 

reference to sources. When talked about in terms of validity these two levels 

were confused. 

Juwaynf analysed ma~laba,or munëisib which is often used synonymously, as 

an cilla and divided it as such into five categories. First is the category 

where its ma(no (significance)is rationally understandable and where it is related 

to certain essential necessities (darüra) which are inevitable. The second 
...!-.--

category concerns what is a general need (al-bCijat al-Comma), but below the 

level of QarürT. Third is the category which belongs to neither of the above, 

but rather concerns something which is noble (mukarrama). The fourth category 

is simi lar to the third, yet, in terms of priorities, the fourth cornes later. The 

fifth category concerns those masëlih, whose maCna (significance) is not obvioust .. --
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and is not demanded by <}arura, nor by ~ja nor is it required by mukarrama. 

Examples of this category are the purely physical 'ïbédat.
5 

Ma~la~a as a technical term is not used in the ?-ahirT jurist Ibn ljazm l s (456/ 

1065) AI-l~kém fi Uiül al-Al;tkém, or in ':Ianaff jurist, PazdawT's (d. 482/ 

1089) U~ül. 

- ~-
The terms ma~laba and masa lib are used by the Muctazi 1 i Abü'l ljusayn"Ba~r1 

(d. 478/1085) both in a general sense and as technical terms. To him ma~li~ 

are good things, and ma~laba means goodness. Ba~rr discusses ma~la~a in reference 

to Istidlëil (reasoning) and cilla (reason), and in arguments against his opponents 

who maintain that ma~lib cannot be known through reasoning at ail. At one 

point he define(n;a~Ii~1harCiyya as those acts which we are obliged to do by 

the Sharl(a such as <ib'Bdét. 
6 

Related to these acts are the means to 

achieving the Sharl' commands; these means are also connected with ma~li~. 

These means are dalÏl, 'améra, sabab, cilla, shart. The illustrations of these 

terms are given respectively as follows: the validity of consensus, analogy, 

the sunset for ~alét, measurability for ribO, the conditions in contracts of sale. 

Ali of these means are connected with maslaha. 
7 

For instance, the connection . , 

of amera and <'illa is evident in what follows: 

"When a correct sign (amëra) indicates (dallat) a quality 

(wa~f) being ~ lia) reason, we decide that it is the basis 

of maslaha •.• It indicates that the basis of ma~laba is to be 

found wherever an cilla is found". 8 

For Basri, then, ma~la~a is an end for which <ï lia and other related terms are . --
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means. Basrf, however, do es not elaborate what these masalih are and what is 
• 

t S 

the connection between~";a~littf.harCjyya which he mentions, and other ma?ëli~ 

which he do es not mention. 

ln the following centuries, however, the concept of ma~laba advanced quite 

significantly. There are two main stages in the development of this concept, 

before Sha!ibT. One is represented by Ghazali in the early TVieltt,h' . Century, the 

other by Rcizi in the early Thirteenth Century. 

ln Ghazali' s al-Musta~fc:i', the problem of ma~laba is discussed more clearly and 

fu \ly than by Ba~ri. 

Ghazali defines maslaha as follows: 
~ 

"In its essential (a~lall) meaning it [ma~labaJ is an expression 

for seeking something useful (manfaca) or removing something 

harmfu! (ma9arra). But this is not what we mean, because seek­

ing utility and removing harm are the purposes (maqa~id) at 

which the Creation (khalq)aims and the goodness rldb) of 

Creation consists in real izing their goals (maqé~id. What we 

mean by ma~laba is the preservation of the maq~(jd (objective) 

of the law (Share) which consists of five things: preservation of 

religion, of life, or reason, of descendentsand property. 

What assures the preservation of these five principles (u~ül), 

is ma~laba and whatever fails to preserve them is mafsadaand its 

removal is maslaha. Il 9 . . 

Ma~la~a as understood in the ab ove definition is then divided into the following 

three categories. First, the type ma~la~a which has a textual evidence in favour 

of its consideration. Second is the type which is denied by a textual evidence. 

The third is the type where there is neither a textual evidence in favour, nor in 

contradiction. The first category is valid and can be the basis for qiyës.
10 The 



252 

second is obviously forbidden. lt is the third category which needs further con-

sideration. Accordingly, the element of ma~la~a contained in the third category 

is further examined from the viewpoint of its strength (quwwa). From this angle 

there are three grades of ma~la~a: ~arürët , ba jat, tabs1 nét or tazyi net. The 

preservation of the above-mentioned five principles iscovered in the grade of 

qarûrot. This is the strongest kind of ma~laba. The second grade consists of those 

ma~li~ and munasabât which are not essential in themselves but are necessary to 

realize ma~li~ in general. The third grade is neither of the above but exists only 

for the refi nement of affa i rs. 11 

Keeping this classification in mind, only that ma~laba mursala - i.e. that which 

is not supported by textual evidence, will be accepted which has three qualities: 

qarüra, qatCiyya, kulliyya. Ghazali illustrates the point with an example: 

Il If unbelievers shield themselves with a group of Muslim captives, 
to attack this shield means killing innocent Muslims - a case 
which is not supported by textual evidence. If Muslim attack 
is withheld, the unbelievers advance and conquer the territory 
of Islam. In this case it is permissible to argue that even if 
Muslims do not attack, the lives of the Muslim captives are 
not safe. The unbelievers, once they conquer the territory, 
will rout out ail Muslims. If such is the case, th en it is 
necessary to save the whole of the Muslim Community rather 
than to save a part of it. This would be the reasoning which is 
acceptable, as it refers to the above three qualifications. It is 
daruri because it consists of preserving one of the five principles, 
i.e. protection of life. It is qatcT because it is definitely known 
that this way the lives of the ~im community will be safe. It 
is kullT, because it takes into consideration the whole of the 
communi ty, not a part of i t. 12 

The other two grades of ma~lib, however, are not admissible if they are not sup-

ported by a specific textual evidence. If these are supported by the text, the 
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rea50ning is then called qiXas, otherwise, it is called istislâh which is similar . . 
to istihsëin, 13 and, hence invalid. 

Ghazali counts isti~la~ along with i~ among the methods of reasoning which 

do not have the same validity that qiyés hase He calls such methods "usül 

mawhüma" - those principles in which the mujtahid relies on imagination or on 

h· d· . h h h d·· 14 IS Iscretlon rat er t an on t e tra 1 tlon. 

The above definition and classification of ma~laba have a particular place in 

Ghazali' s structure of the discussion of u~ül al-fiqh. A brief analysis of this 

structure will reveal the place that Ghazali gave to the concept of ma~la~a. 

Ghazali divides the discussion of ~I ir. al-Musta~fé into six parts. Apart from 

the first two parts which deal with introductory matters such as definition of usül --
and an introduction of methods of logic, the remainder of the four parts discusses 

LÜ~ (t,t .. 

the following subject matters of~: Hukm (command);~Adilla arbaca, the 
...!..-- ,,--,,--

four evidences, i.e. Qur'on, ~, ijmac. and caql; method of reasoning 

(istithmar), i.e. interpretation and analogy; and taqlÏd and ijtihëd. The above 

treahnent of ma~laba appears as an annex to the discussion of the four evidences, 

where he argues that ma~laba is not one of the four reliable evidences. 15 Also 

it is significant that it is not discussed in the part dealing with methods of inter-

pretation and analogy, although its connection is implied. 

References to ma~laba, however, appear in other parts a15O. In the part on ~, 

where Ghazali discusses the essential meaning (paqTp) and its four components, 

ma~laba is mentioned occasiona Ily. The four components of ~ukm, accordi ng to 
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Ghazéili are the following: (1) Héikim (the one who gives judgment; the legis­
'1.--

lator,sova-eign); (2) J:lukm (the judgment); (3) MaQküm <Alayh (subject of 

command, mukallaf); (4) Mabküm fihi (the object of command, the act Lof Mukallaf7). 

Discussing the meaning of bukm, he deals with the question of whether the goodness 

or badness of acts (both human and div.ne) is known objectively or through shore. 

His description of hasan is simi lar to his above definition of maslaba in its essential 

~ 
~.~-

meaning.
16 At one point he even uses the term ma~li~ in place of basane 17 He 

frequently refers to mafsada in the course of his analysis of mahküm fihi, in dealing 
_.a...- -

with the question whether only voluntary acts are objects of command or note He 

regards it a mafsada if invoJuntary acts are also considered as objects of commando 18 

Reference to ma~laba is made again in the part on methods of reasoning. Dealing 

with the method of qiyas (analogy), he explains that qiyas has four components: 

(1)~, the root to which analogy is made; (2) far< the branch for which analogy 

. -
is sought; (3) 'il la , the reason on the basis of which ana 'ogy is made; (4) hukm, 

--
. 

the judgment to which the analogy leads. Ghazali clarifies that qiyos, here, must 

be distinguished from qiyàs in philosophy. This distinction lies, apart from the 

difference in the form of reasoning, in the conception of cilla itself. The (illa 

in fiqh is not 'cause' but merely a 'sign' .19 Naturally th en the methods of finding 

the cilla are also different. The evidence in which the'illa is sought is naqliyya 

(traditional), meaning the Qur'an, Sunna and ijma". The cilla is either explicit 

(!pr1~), or it is implicitly indicated (Tmën, or it is known from the sequence and 

order of the command (sabab and tartTb). The fourth manner of finding the 'illa is 
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istinbat (inference). The only valid methods of istinbat are two: 1) AI-sabr 

wa 1 Ltaqsim (observation and classification; method of exclusion), and 2) munasaba 

(affinity).20 It is in reference to munëisaba that ma~la~a as a main element of 

affinity with Shar( is frequently discussed. 

Ghazali defines munâsib as "that which, like ma~atib, becomes regulated (is 

achieved rationally _intatama) as soon as it is connected' with the command (bukm)". 21 

For a discussion of the meaning, classification and grades of munCisib, Ghazali refers 

to the annex which is significantly enough the discussion of ma~laba and its grades. 

Munasaba and ma~laba are, however, not identical. Although Ghazali analyzes 

munasib also in terms of effectiveness and validity in the same way as he does with 

ma~laba, yet the details vary. Among the various classifications of munasib, one is 

of particular significance for us, as it explains the relationship of munëisib to ma~laba 

as weil as the difference between istibsan and isti~lëib in the eyes of Ghazali. Munë-

sib is divided into four categories: first, the munëisib which is suitable to and is sup-

ported by a specific textual evidence. Second, that munasib which is neither suit-

able to nor is supported by the textual evidence. Third, that munasib which is not 

suitable to but is supported by textual evidence. Fourth, that munëisib which is 

suitable to but not supported by textual evidence.
22 

Ghazëili adds that in the above 

classification the first category is acceptable to a\l jurists. The second category is 

called istibsëin which clearly means to make law according to personal discretion. 

The fourth is called istisléh or istidlal mursal. It is clear from this classification . . 
that ma~laba is the basic consideration for deciding the suitabil ity or munasaba of 
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something which isti~san lacks. But again the munasaba of ma~laba further depends 

on its suitabil ity or conformity to the text in general; otherwise it will fall into the 

category of istiPsën. 

From Ghazali' s treatment of mailaba, it can be concluded in general, that his pre­

dilection for theologization of figb 23 and for qiyas as a method of reasoning, led 

him to examine the concept of mailaba with reservations. From the point of view of 

theology, he rejected the conception of ma~lapa in terms of human util itYi further-

more, he subjected it to scrutiny on the basis of revealed texts. Secondly, he made 

the method of reasoning by maila~a subordinate to qiyëis. He did not reject maJlaba 

altogether, as he did with istipsën, but the qualification he provided for the accept-

ance of ma~laba, did not allow it to remain an independent principle of reasoning. 

Furthermore, with the above limitations on the concept of ma~laba, he could not 

bring into focus in the discussion the other elements which are quite relevant to ma~­

la~a, such as taklTf, baqiqa al-bukm, fahm al-khitëb, niyya, tac.abbud, etc. The 

discussions of these elements are scattered through various chapters in his al-Musta~fci". 

Also, he did not see the necessary relationship among different categories of ma~laba. 

Sorne of the above points were taken into consideration by sorne jurists after Ghazali, 

but more systematic consideration was given them by Sha!ibT, as we sha Il see later. 

Ghazali' s classification and definition was followed by a number of jurists. At 

least according to the channel of the ~ works that is mostly known to us, Ghazali' s 

influence, particularly in reference to ma~laba, is very strong. As Ibn Khaldùn 
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noticed, Ba~ri' s book al-MuCtamad and Ghazali' s al-Musta~fë remained a major 

source of influence for later writers on ~, until the appearance of Raz\' s monu­

mental work al-Mab~ül. 24 AI-Mab~ül combined the above two works and reform-

ulated a number of concepts. Razl' s MaQ~ül then in turn became a source of con-

siderable influence for later usU'1 works. This influence is evident from the number --=-
of commentaries and abridgements on al-fv4.ab~ül that were written in later periods. 

This work influenced even Meil ikT and l:Ianafi ~ which had so far taken exception 

to Shëifi c f influence. We need not go into details, but it must be mentioned that 

QarafÏ(684/1285), Ibn l:lcijib (646/1249) and Ibn ('Abd al-Salam, whom Shëjibi 

knew and in general opposed, were largely under the influence of Fakhr al-Din ~, 

Ràzf' s (606/1209) Mab~ül. 

Razi' s Ma~~ül 25 is structured more on the pattern of B9~rT' s al-Muttamad than on 

Ghazël f' s al-Mustasfë. Razl deals with definitions of the basic terms in the intro-. 
duction. Significantly enough, the discussion about the meaning and classification 

of ~ukm and the question of the goodness of acts constitute more than half of this 

chapter. The scheme of the rest of the chapter is exactly the same as that of Ba~rf. 

The references to maslaha are made, therefore, in the introduction, where the , . 
question of the goodness of acts is discussed, in the chapter concerning qiyas, 

where the question of munasaba as a manner of finding <: illa is dealt with, and in 

the last chapter where al-Ma~ëlib al-mursala are discussed as one of the ways of 

knowing the commands of. . Shari Ca in addition to qiyës. 

Razi does not define ma~laba but it seems that in his thinking munasib and mn~laba 
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are quite c\osely associated with each other. He gives two definitions of munâsib. 

First, munasib is defined as IIwhat leads man to what is agreeable {yuwëifiq} to him 

both in lIacquisitionli {ta~ifl} and IIpreservationli (ibqëi")~' 26 He explains that 

tab~11 means to seek "util ity" (manfac a) 1 and manfa< a is pleasure {Iadhdha} or its 

means. ladhdha is to achieve what is suited {mulëi'im}. Ibqëi' is eXplained simi-

larly as removing harm, ma9arra, which is'alam {pain} or its means. Both ladhdha 

and 'alam are evident and cannot be defined. Thus munosib in its final analysis 

is related to ladhdha in the positive sense and to 'alam in the negative sense. 

The second definition of munâsib is as that which is usually suited (fi) 1 (ë'dàt) to 

h . f h . 27 
t e actions 0 t e wise. 

Rozf th en clarifies that the first definition is accepted by those who attribute bikam 

and ma~ëil ib as causes or motives to God' s commands. The second definition is 

employed by those who do not accept the above causality. 28 This explanation 

takes us back to Rëzi' s own view on the problem of causa lit y and God' s commands. 

This question is first dealt with in the course of discussion whether the goodness or 

badness of things is rational or establ ished by Shar(. He argues that inasmuch as 

the definition and understanding of good as something "suited to nature {of man}", 

or as lia quaI ity of perfection Il is concerned, undoubtedly good and bad are rational. 

The point in question is, however, whether good and bad can be defined in reference 

to praise or blame as the MU(fazila have done. '29 Rëizi, after detailed analysis 

concludes that, if defined in the latter sense, good and bad can be established only 

30 
by Sharc • The question then is whether what is praised in God' s commands corres-
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ponds with the rational good or not. If it corresponds, can this correspondence 

be understood as cause or motive? 

Rëzr answers this question in detail in his discussion of munasaba as a manner 

of <jlla. He argues that to prove that munasaba can be (illa, there are three 

premises to be established: first, that God issued the commands for the ma~alib 

of the people; second, that the case !n quesHon consists of a maflaDa, and third, 

that it can be shown that the probable reason for God l s issuing this parHculor Çom­

mand is this particular mailaba. 31 Giving six proofs, he establishes the first 

premise that the commands are issued because of ma~alib. He explains, however, 

that in contradiction to the Muc.tazila the fuqaha' do not regard ma~laba as gharaQ 

(personal motive); they rather view it in terms of maC.nc (significance) or bikma 

(rationale). In fact, there is not much difference between the two positions. The 

difference is as follows: whereas the Mu(tazila believe that God is obliged to con-

sider ma~laba, the fuqahë"stress that He is not obi iged to do so. God has done so 

because of His grace. 32 The second premise needs no explanation. The third 

premise, that this particular command attributes a specifie motive to God l s acts 

d C d o 0 ° hO h R- '":" d 33 R- ... 1 hO an omman s, 15 a position w IC aZI oes not accept. az 1 reso ves t IS 

problem by explaining it in the following terms: 

Muslims believe that the revolving of the heavens, the rising and the setting 
of the stars, the continuity of their forms and the Iights are not obligatory, 
yet it has been God l s custom to continue them in one state. Inevitably it 
provides the probabil ity that this will continue tomorrow and after tomorrow 
with the same qualities ••• To sum up, if a certain thing occurs repeatedly 
many times, it gives the probability that when it happens it will happen the 
same way ••• Now, when we observe S~c, we find that the commands 
and ma~ël ib occur together, without being separated from each other, this is 
knovm inductively ••••• 34 
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To sum up, RazT stresses that no motives or causes can be attributed to God' s acts 

or commands; yet he admits that God' s commands are for the ma~laba of the people, 

and this ma~laba or munasaba can be considered <illa for that command. The para-

dox in this position is resolved by two explanations: first, that these masalib have 

occurred together with God' s acts, only accidentally, not in terms of cause and 

effect and, secondly, that it has happened this way not as a necessary correlation 

between ma~laba and command, because God is not obi iged. Rather, God has 

acted as He has as a Grace, so that a sign may be establ ished to make known His 

commando 

Razr has offered these explanations in view of the possible objections against his 

admission of taCli1 afcàl-Allàh; (to attribute causes to God' s acts). It is significant 

to note that Razf recounts the possible criticism of his position in lengthy detail 

while his own defense is very short and quite unsatisfactory. The criticism consists 

f h b"" 35 o more t an ten 0 lectlons. 

RëzÏ' s answer to this criticism is very short. Two main points in his answer are as 

follows: 

"We have explained that God' s commands are issued (mashrü<a) because of 
the ma~âl i~. As to the rational arguments that you have enumerated, they 
are not applicable here (ghayr masmü<a). Because if they are established 
they would, infringe upon the legal obi igation (taklif), whereas the contro­
versy over anal ogy (qiycj)' whether in favour or in opposition, is based on 
the acceptance of the ob.igation. This well-considered answer suffices ail 
what you have mentioned. 36 
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Secondly, your criticism appl ies to those "who· maintain that to attribute 
ma~alib as Cilla to God' s commands is rationally necessary. It is not appli­
cable to the one who holds that it is not obI igatory for God but He has done 
so because of His Grace." 37 

Thus Raz\" could maintain that munëisaba or maslaha were evidences for <: illa, and . . --

could still insist that God' s commands had no motives. It is with this reservation 

that Raz; apparently accepted the first definition of munë:isib. This is also the reason 

that he divides munasib into two categories: l:Iaqiqi (hue) and iqnë< 'f (apparent). 

l;Iaq1q1" is that munàsib which consists of eHher a ma~laba in this world or one in 

h h f 1 -(:" 1 b - ob ° f t °t ° t 38 t e erea ter. ~ on y appears to e a munasl ; ln ac ,IlS no • 

Like Ghazàli, Ràz1 also divides ma~laba into eJarüri, bajf and tabsTni. He divides 

munasib according to ta"thfr and shahëdat al-share (textual evidence), and mulcPama .39 

With the exception of certain differences of detail, he is generally in agreement with 

Ghazali. 

ln general, the attempt ct theologizing the concept of ma~laba in Ghazali was com-

pleted by Razf with much more emphasis. Ghazali objected that a conception of 

ma~laba in reference to human util ity alone and independent of God' s determination, 

is not theologically possible. Rëiz1 gave this general objection a specific theological 

content. He made it clear that even tù üttribute the consideration of ma§laba in 

terms of human util ity to God' s commands, is to attribute causal ity to His acts and 

hence theologically impossible. Both of these positions léd to a kind of ijbor (deter­

minism). 40 Both impl ied that God' s commands demand obedience in their own right, 

not because of ma~laba. If there existed the content of ma~loba in SharÏca, it was 
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to be explained by the grace of God or by accident, as Rozi held. These positions 

rendered the question of moral and legal responsibility meaningless. Rëzl admitted 

such impl ications of his position for the question of taklif as weil as for the problem 

of reasoning by anal ogy , but he did not elaborate it further. 

Briefly, the concept of maila~a which was originally a general method of decision 

for jurists and as such a free principle, came to be limited by the opponents of this 

concept through two considerations. First, there was theological determinism which 

tended to define maslaha as whatever God commands. Second, there was a method-

ological determinism which, aiming to avoid the apparent arbitrariness of the method, 

tried to subject ma~laba to qiyos so as to link it with some more definite basis. Both 

considerations were inadequate. First, in order to decide that something is maflaba, 

even to say that God' s commands are based on ma~laba, some criterion outside these 

commands has inevitably to be accepted. This was precisely what theological deter-

minism denied. Second, to proceed by qiyëis, one must seek the (illa, which was 

either denied because of theological reasons or was interpreted so as to mean "sign ". 

The implications of this position are obvious. On the one hand, if insisted that 

further extension of rules must be in units; every new deduction must have a specific 

Iink in Shar'i<a. It denied the extension of law as a whole. On the other hand, it 

refused to take social needs into consideration, because it insisted upon deducing 

laws from specific rulings of SharT<a, not even from the general intent of the law. 

If we may take general note of major works on usul during the period between Râzl 

and Shëitib'f, we can see in these works four trends. The first trend refers to those . 
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whose conception of ma~laQa is either dominantly similar to that of RëzT or who 

have simply juxtaposed Ghazéili's and Rëz1 1 
5 definitions of munasib and ma~laba. 

- - J.- r: / 41 -Among Mëliki jurists Shihëb al-Oin~QaraTl (684 1285) , and among Ijanafi ' s 

~dr al-Shari<a Mabbübi (747/1346) 42, stay closer to Rëizi. Accepting Rëzi ' s 

criticism of ma~laba, Qaràfi even went further. He raised serious doubts whether 
43 

ma~laba could ever be defined and justified in c1ear terms. 

Jamêil al-OTn(j~nawT (771/1370) 44 and Taj al-OTn~~bkf (771/1369) 45 combine 

ul- . 46 
Ghazél f and Rëzl. Sa'd al-OTn ,Jaftëizënl (792/1290) interprets the l:Ianaff 

position, mainly that of Pazdawi (482/1089), in reference to RëzÏ. 

The second trend refers to those jurists who reject ma~laba mursala as a valid basis 

~~ 4 
of reasoning. In this category fall the Shafi'i jurist Sayf al-oTn 'Amid1 (631/1234) 7 

" 
and the Malik1, Ibn l:iëjib (646/1249). 48 in their arguments against ma~laba mursala 

both follow Ghazàlf rather than Razi. To them ma~laba is acceptable only if it is 

textua lIy supported. 

The third trend is illustrated by the Shëfi' f jurist, (Izz al-DTn Ibn Cp.bd al-Salam 

(660/1263). He was incl ined towards ta~awwuf. 49 There is a noticeable incl in-

ation towards sufistic interpretation of law in his treatment of the concept of ma~laba. 

This needs a detailed observation. 

To Ibn cÂbd al-Saiêim ma~laba means ladhdha (pleasure) and farab (happiness) and 

the means leading to them. 50 The ma~àlib are then divided into two kinds, ma~ëlib 

of this world and the ma~àli~ of the hereafter. The former can be known by reason, 
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white the latter can only be known by ~ (tradition, revelation). 51 ln view of 

the peopl e 1 s knowl edge, however, . ma~alib differ according to the level of the 

approach of the people. The lowest level of maiel ib is that which is common to ail 

men. Higher than this is the level on which the adhkiya' (the wise people) conceive 

ma~âl i~. The highest level is pecul iar to the awl iya' Allah (friends of God, 

sufis) alone. The awliya' and a1fiyâ prefer :. ma~alib of the hereafter to those of 

this world. "The reason is that the awl iya.P are anxious to know His commands and 

laws Lin their real ity J, hence their investigation and reasoning (ijtihàd) is the most 

52 
compl ete one Il • 

Eisewhere, Ibn ('Abd al-Salam divides ma~lil:t as "rights" into two major divisions. 

First are the Rights of God, and second, the Rights of men. The Rights of God fa Il 

into three categories: rights which belong purely to God such as maC'erif (gnosticism) 

and ~ (mystic states); second, rights which combine rights of God and those of 

men such as Zakèit; and third, those which combine rights of God, and of His Prophet, 

and of the people in general. The rights of men are also of three categories: rights 

of nafs (self), rights of men toward each other, and rights of animais toward men. 53 

The above references, which are recurrent themes in his Qawacid al-Ancm, indicate 

that Ibn (Abd al-Salèiml s legal thinking was deeply influenced from a mystic view-

point. For instance, he did not reject Quqüq al-nafs, but a ma~laba aiming at the 

real ization of such rights was lower in rank than one which aimed at ma<rifa and 

aQwal. 
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ln fact, Ibn <Abd al-Salam represents the stage where the ~üf'f conception of 

ma~alib came to permeate u~ül al-fiqh. It is not possible at this point to go into 

details of the ?üff conception of human ma~ali~ and its history. It must, however, 

be pointed out that at a very early stage in sufism, rejection of bu~üt al-nafs 

(pleasures of the an imal soul) became significant as a means of control! ing the 

nafs. In Sarrai 1 s (378 A. H.) al-Lumac , QUfü; al-nafs are frequently opposed to 

buqüq al-nafs. 54 Zuhd is defined as abandoning the but ü;. 55 The buqüq are 

d f o d h -1 - - - 'f 56 
e me as a. wa , maqamat, maCan , etc. 

t:tu;ü; had its apparent connection with maiél ib, and more particularly, with the 

question of rukh~a (Iegal allowance) in case of hardship. The Süff stress on zuhd, 
------ . ---

wara( and ~ required abandoning of bUtüt. An obvious example of this 

encroachment of ta~wwuf on fiqh and u~ül al-fiqh may be seen in Qushayri l s 

wa~iyya (will) to his disciples where he advised them against opting for such allow­

ances because "when a fClqir falls down from the level of l;a91'9a to that of ~ 

of Sharfca, he dissolves his covenant with God and violates the mutual bond between 

him and God." 57 

Closer to the period of Shàtibi', the opposition to bU~Üt appears still stronger. 

Abu'l-':!asan al-Shadhil'f (656 A.H.) with whom Ibn cAbd ai-SalamI s connections 

are claimed, 58 used to define tawb'fd (unification) in terms of abandoning the 

bUfÜt al-nafs. 59 He also eXplained it as a curse from God when someone is found 

indulging in the bU~Üt so as to be barred from (ubüdiyya (servitude). 60 
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Ibn (Abbad al-RundT (792/1390), the famou$ Shëdhilr Süff, with whom Shatibi . . 
was in correspondence on matters relating to ta~awwuf and fiqh, also stressed the 

rejection of ~u~ü~. Commenting on the I-Jikam of Ibn <Ata Allah, Ibn (Abbad 

said that "the nafs always seeks bUfüf and runs away from Qugu9i hence if you are 

confused in two matters, always choose what is harder for the nafs". 61 

Eisewhere, commenting on the bikma: "The coming of fëgot (trial by wants and 

needs) is a happy occasion for the disciples", Ibn (Abbëd explained that the ~üff, 

contrary to a common Muslim, finds pleasure by losing his buzü;. Situations of 

neediness provide a disc iple with purity of heart, which is not achieved by sawm 

(fasting) or ~alat (praying), because in ~ and ~alat there is a possibility of hawa 

(desire) and shahwa {lust). 62 

The ~üfr view of obi igation to God, thus, had serious impl ications for ma~laba in 

terms of human util ity. It not only denied human interest as a basis of consideration, 

but also insisted on abandoning human interests to purify the obi igations as "complete 

obedience to God". These implications were not generally recognized by the jurists. 

Ibn (Abd al-Salam accepted the ~üfi view, but in his attempt at synthesis between 

the two he was led either to deny. ma~alib of this world altogether, or to accept 

63 
the two on separate grounds. 

The fourth trend is represented by Ibn Taymiyya (728/1328) and Ibn Qayyim al-

Jawziyya (751/1350). Ibn Taymiyya tried to find a middle 'way between the two 

extremes of total rejection and total acceptance of ma~laba. He considered ma~lapa 



( 

267 

mursala similar to the methods of Ra 'y, Istibsëm, kashf (mystic revelation) and dhawg 

{mystic taste} of whose validity he was suspicious, 64 and hence rejected them. On 

the other hand, he refuted the moral implications of the denial of ma~laba to the com-

mands of God. 

Ibn Taymiyya also counts ma~laba mursala as one of the seven ways of knowing the 

commands of God, along with the traditional sources of law. He defines ma~laba 

mursala as follows: 

Il !ft is a decisiolJ! wh en a mujtahid considers that a particular act seeks a 

utility which is preferable, and there is nothing in share that opposes this 

Lconsideratio.y. 65 --

Ibn Taymiyya, however, concludes that to argue on the basis of ma~laba mursala is 

to legislate in matters of religion, and God has not permitted this. To do so is similar 

to isti~sën and tabsin <aqlf. 66 He admits that S~ is not opposed to ma~I~Qa, 

but when human reason finds ma~la~a in a certain case where there is no supporting 

citation in the text to be found, only two things are meont. Either there definitely 

is a T ext which the observer do es not know or one is not deol ing with a ma~laba at 

ail. 67 The obvious assumption in Ibn Taymiyya' s arguments is that ail the possible 

ma~alib are already given in the Text. The other assumption is, of course, that ail 

of God' s commands are based on ma§laba. The latter assumption is of particular sig-

nificance to Ibn Taymiyya, as it has to do with l,he moral responsibility of man, a 

matter which he stressed very much. He condemned both the MuCtazila èù,d the 

Jabriyya in reference to the question of ma~laQa. The MuCtazila argued that God is 
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obliged to command only what is good for man. They conceived God' 5 actions as 

analogous to man' 5 actions. They assumed that whatever is morally obligatory for 

man must be obligatory for God. Ibn Taymiyya refuted this. But he also refuted 

the Jabriyya position that God' 5 commands are not based on ma~lapa. He questioned 

their assumption that the intention of mailaba is a limitation upon God' s acts. 

The Jabriyya argued that a command does not necessitate will (iroda). Ibn Taymiyya 

saw in this argument a theological advantage, but morally such a doctrine was harm-

fuI. Ibn Taymiyya, therefore, set out to analyse this generally-accepted doctrine. 

He c1arified that in reference to God there are two kinds of wills (iroda):1;cda7harCiyya 
--- À--~k----~-

aJ - a.i- Il d-
,,-t-dfnfyya (the legal religious will) and~irada qa1'iyya kawniyya (the potentive 

l, ~ 

creative wiil.) When God commands, He wills the first kind of will.
68 

The consideration of ma~labc! , or as Ibn Qayyim, following Ibn Taymiyya, often 

calls it, Siyasa, plays an important part in explaining legal obligations, legal 

reasoning and legal change in Ibn Qayyim's Iclam al-Muwaqqffn. He expounds 

the principles of J:Ianbali figh, and enumerates the follo,wing five as sources and 

princip les: (1) Nu~ü~1 (2) the Fataw5 of the companions of the Prophet, (3) 

selection from the opinion of the companions, (4) ~ ~ (a report of a 

saying of the Prophet which lacks a link in the chain going back to the Prophet.) 

(5) Qiyos l' iI-9arüra. 69 Thus it is in reference to the three sources that the con-

sideration of ma~laba is expounded. Ibn Qayyim explains that it is valid to attribute 

Cilla to the commands of God, because the Qur'ân and the Sunna of the Prophet 

themselves are replete with examples where reasons are given to explain the command.
70 

The larger part of the 1<lâm is devoted to illustrating how various commands are based 
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on certain reasons which he calls hikma or maslaha • 
..t..- •• 

The following passage contains a clear statement of his views on Ta~lapa. In a 

chapter where he explains how llfatowo may change according to the change in 

times and places, etc ••• Il, he says: 

"This chapter is of great utility. Out of ig­

norance1 grave errors have been committed re­

garding the Shar!(a, which have caused hardship, 

difficulty and obligations that are not required 

by Shar!Ca; as is known, the magnificcnt Shar!'a, 

which keeps the highest level of public interest, 

does not bring forth these things. The founda­

tions of Shar!'a are laid on the wiédom and on 

the interest of the people in this world and in 

the hereafteF. Shar!<a is ail justice, kindness, 

interests [of the people] and wisdom. Renee any 

case which departs from justice to injustice .... 

from ~~la~~ to mafsada, is not part of Shar!'a 

even though it has been imposed by literal in­

terpretation [ of the texts of Shad' aJ." 71 

_tJ." _ .1 

The fifth trend is illustrated by Naim al-Din"Tawfi (716,1316). He iustified the 

use of ,!,a~laba even to the extent of setting aside the texte He stressed maslaha 
--!-.1-

as the basic and overridi ng pri nci pie of Shar1(a. Ma;laba, therefore, prevails over 

ail other methods such as ijmëic •
72 

1awff regards maslaha as a fundamental 

principle. 

!awfT' s preference of ma~laba over against texts and ijma( was also prompted by 

his belief that textual sources as weil as the opinions on which ijmëi' is c1aimed 

were diverse, inconsistent and often self-contradictory. The principle of ma~la~a 

provided a consistent method of decision. 73 1 awfi, however, did not elaborate 

on a concrete criterion of ma~Ii~, how theyare to be decided, especially in a 

case where there is a question of choosing among more thon one ma~la~a. He go es 

on to the extreme of suggesting a decision by drawing of lots. 74 
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To sum up, the concept of ma~laba with its simple beginnings unfolded its various 

aspects as it came into contact with theology, ta~wwuf, logical analysis and, 

most significantly, with social and legal changes. Theological determinism intro-

duced by Ashcar'f juri.sts appears largely in the discussion of taklif. T 0 AshcarTs, 

obligation is created by divine commando The MuCtazila refuted this sense of 

theological determinism. They differentiated between two senses of obligation: 

taklif and wujüb, the latter was rational and ethical, while the former was 

theological.
75 

ln other words, mere command does not oblige man to act; it 

only informs him. What obliges man is the knowledge of good and bad, or of 

useful and harmful. Commenting on this position, G. F. Hourani concludes that 

this interpretation should have been acceptable to the legal concept of obligation. 

Yet there were certain complexities. First, if legal obligation is based on one l s 

knowlege of utility, it may lead to arbitrariness, and furthermore this criterion in 

its absolute sense is not universally applicable. Ali the things which are apparently 

useful also have certain elements which are harmful either to the person concerned 

or to others. Second, ail the rules of Shari a do not conform te the rule of utility; 

there are obvious hardships and disadvantages in obeying them. Third, te preserve 

an order and a system the decision of utility cannot be left to the individual; who 

should then decide? 

Still another aspect of the relationship of ma~laba and taklif was brought forth by 

~uffs. The consideration of seeking utility and avoiding harm leads one to view 

obligation in a formai sense. Whenever there is a choice between hard and soft, a 
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ma~la~a-oriented person chooses the latter. Not only that, to avoid harm to him-

self, one seeks devices which are legal; and since he is a utility seeker 1 he feels 

satisfied by escaping the full implications of legal obligation. T 0 Sûffs, this . 
attitude, even in its lawful aspects, was quite opposite to the meaning of obligation 

towards God. They opposed this attitude as ~U:fÜ~ of nafs (Iower soul) who is one 

of the enemies of the traveller on the path to God. 

Shëitib'f tried to find an answer to above questions. He concentrated on the concept 

of ma~la~a itself, in contrast to other jurists who focussed on mailaba mursala. At 

a point where Shë!ibT rejects the connection of the method of reasoning by ma~lapa with bid(a, 

we find an elaborate discussion of why and how he did not agree with the general under­

standing of the term ma§laba mursala by other jurists.
76 

Refuting the association of ma~la\:la mursala and bid('a as maintained by some jurists,77 

Shatib'f asserts that the two are completely opposed to each other. 78 He argues that 

first of ail the jurists are not agreed upon the definition of ma~la~a mursala. Even 

Gh -1": d d'ff . h·· 79 
aza 1 expresse two 1 erent VI ews on t 1 S po mt • Secondly, Shëitibi' explains, 

that munasib mursal which is neither specifically supported by the legal texts nor is it 

rejected, is not a bid<a. One finds in it two categories. First, where munasib 

mursal agrees with the general function (ta~rrufët) of SharT'a, Maslaha mursa la . . 

belongs to the second category. The validity of the first category is limited. On 

the contrary, ma~la~a mursa la is supported by the existence of the genus which is 

common between ma~laba mursala and Shari a, and this genus is considered valid 

by Shari<a. This va li dit y is not based on a specifie evidence but on its considera-

. h 1 80 tlon as a w 0 e. 

\ 
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Sha'!ib1 illustrates ma;;olib mursala withten examples. Among them are the follow-

ing: the collection of the QurJen; determining the penalty for using intoxicants; 

allegiance to a less qualified person for an office in the presence of a better 

qualified one.
81 

He finds three elements common in ail the ten examples. First 

is the element of suitabi Iity with the objectives (maqë~id) of Sharlca. 82 

Ma~lib mursala do not conflict with the fundamentals or with the evidences of 

Sharico • Second, they are rationally intelligible. té Ma~lib mursala do not 

belong to ta<abbudëit because the latter are not rationally intelligible in detail. 

Sh- ·b':' • h 1 h·· 83 ah 1 glves more t an ten examp es to prove t IS pOint. . , . Thirdly, ma~lih 

mursala refer to the following principles: protection èf (human) necessities; 

removal of impediments which are harmful to religion; and protection of an in­

dispensible means to the end of law. 84 

Shâ!ibT, thus, shows that the acceptable ma~lib cannot be equated with bidCa 

and that they are not 1 imited to the category of darürT, as some jurists have 
~ 

maintained; they coyer other categories as weil. In fact, the above explanation 

of ma~laba mursala conforms to Shetib11 s concept of maslaha which is of funda­

mental significance to his doctrine of maqë~id al-sharl<a. 

ShëtibTI s doctrine of maq5~id al-Sharf(a is an attempt to establish m~ as 

an essentia 1 element of the ends of law. He treats the problem of the relativity 

of ma~laba, the relationship of taklif and ma§laba, ~u~ü~ and ma~la.b.a in 

sufficient detail. He tries to refute the implications of theological determinism and 

the dilemma of the relativity of ma~laba first by suggesting study this problem 
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on two levels. On the first level he discusses the maqâlid of the lawgiver and 

on the second level he deals with the maqasid of the mukallaf (subject of law). 

By proposing that ma~la\:ta is the obiective of the lawgiver on the first level, he 

suggests that it is the legislator who decides what is ma~laba. Still, ShëtibT stresses 

that this decision is not final for ail times to come. But the obiective of the mukallaf 

(the subiect of law) which also includes the legislator insofar as he is mukallaf, is 

obedience. 

The scheme of Shëitibi" s discussion of maqa~id is as follows: 

1. ~ of the Shëiri c (Iawgiver and legislator) 

i) First aspect: The primary intention of the lawgiver in instituting 

law as such. 

ii) Second aspect: His intention in instituting it so as to be intel-

1 igible (ifham). 

iii) Third aspect: His intention in instituting it to demand obligation 

(takllf) . 

iv) Fourth aspect: His intention in inc\uding the mukallaf under 

i ts command. 

Il. Qa~d of the muka Ilaf. 

The discussion in the first aspect deals with ma~laba, its meanings, grades, charac-

teristics and its relativity or absoluteness. The second aspect discusses the 

linguistic dimènsion of the problem of takllf which was overlooked by other iurists. 

A command constituting takllf (obligation) must be understandable by ail of its 

subjects, not only in words and sentences but also in its linguistic and cultural 

\. 
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meaning. Shéi!ibT discusses this problem by explaining two terms: dalala a?liyya 

(essential meaning) and ummiyya (intelligible to commonality). The third aspect 

analyses the notion of taklif in reference to qudra (power), mashaqqa (hardship) 

etc. The fourth exposes the aspect of ~UtÜ~ in relation to hawa and ta(abbud. 

---- ---

On the second level, i.e. that of mukallaf, Shétibi is largely discussing the ques-

tion of intention and acts. 

For details we turn to the next chapter. 
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CHAPT ER VII 

SHÀIIBi' S DOCTRINE OF MAQA~ID AL-SHARï<A 

As we have said elsewhere, in order to appreciate Shatib11 s concept of ma~lal;ta , 

one must study it within the structure and formulation he himself devised. This 

chapter, therefore, aims at presenting ShOtibi' s concept of ma~laba as it emerges 

from his philosophy. The concept will be developed according to his own form-

ulation. For this reason, the present chapter is almost entirely based on Volume Two 

of Shëitibll s AI-MuwBfaqat, which is wholly devoted to an exposition of Maq5~id 

al-SharÏca. 

It must be made c\ear that the following is neither a translation nor a summary of 

the said volume. We have summarized only those discussions from AI-Muw5faqat 

which, in our opinion, are relevant to our problem. To keep Sh5ribi' s structure 

of analysis intact, his method of dividing and subdividing the concept into its 

various components, has been faithfully fo\lowed. 

The scheme of Shë!ibl 1 s discussion of Maq5~id has been given in the previous 

chapter. Accordingly the present chapter is divided into five sections which 

analyse the following concepts and terms: ma§laba, dal5la, taklif, ta(abbud 

and niyya. 

As a preamble to the exposition of the maq5~id, Sh5ribT states that the whol e of 

the discussion is based on a generally accepted premise which is theological in 

~,~" 

'!Ill 
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origine The premise is that God instituted t. : shara'ic (Iaws) for 1 ma§olib 

(benefits, good) of the people, both immediate and future. (6)
1

• There exists, 

however, a difference of opinion among scholars concerning the details of this 

premise. For details of the discussion Shatib'f refers his reader to 'lim al-Kalàm. 

For the purpose of this dissertation, however, the point needs to be explained 

briefly. 

The mutakallimü~ (theologians) accept the general and apparent meoning of the 

premise of ma~filib, yet they differ from one another if ' ,lé ma~ëlib are under­

stood in terms of (liai (pl. of (illa) meaning "causes" or "motives". The Ash(arl 

theologians reject expl icit as weil as impl icit causal ity in reference to God. For 

them, the premise implies that God is obliged by the consideration of ma§al ib to 

act in a certain way. Since such an obligation proposed 1 imitation on God' li 

omnipotence, the Ash(arTs reject the i'deo that -,_ ma§ëiliQ are the cilal of 

sharé'ie • They, however, accept the premise by interpreting _ ~ ma~àli~ to be 

the'grace'of God, rather than the cause'of his acts. On the other hand, the 

Mu'tazila, even though they too maintained God' s omnipotence, yet believed 

that God is obliged to do good. Consequently they accepted the above premise, 

regarding ma~ol ib as Cilla of shari~a. 

The theological disagreement initially concerned God' s acts, but it was extended 

to God' s commands in the Qur'en as they constitute His acts of speech. Thus 

the theological disagreement manifested itself in u§ül al-fiqh as weil. Theo-

logical arguments penetrated into u~ül al-fiqh also because a number of writers on 

u~ül were theologians. 
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U~ül al-fiqh, however, required a manner of thinking and a method of reasoning 

different from that of kalam. Legal thinking necessitated that the vol ition for 

voluntary human acts must be attributed to man himself if man is to be held 

legally responsible for his acts. Since obedience to Divine Commands thus 

• 
depends on human volition, the Command must be shown to be motivated by the 

consideration of human interests. Consequently, the premise of ma~ël ib must be 

accepted in usDI in terms of "cause", "motive" and "purpose" • 
....a...-

The premise of maïclib came to be generally accepted in~. Sorne u~Dliyyïn, 

such as GhazCiH and others, in order to be consistent with their theological views, 

redefined the term 'i1la so as to rid it of the connotation of "causal ity" and 

"motivation" in which sense it was used and disputed in Kalëm'. Passing from 

Kalëm to u~ül, the term (illa thus underwent a semantic change. For the explan­

ation of the meaning it acquired in u~ül, we now turn to Sha!ibi. 

Shétibi' explains that Raz; held that 1 ike His acts, God 1 s commands also cannot be 

analyzed in terms of (liai (causes) whereas the MuCfazila bel ieved that His Com-

mands are caused (mucallala) by the consideration of, ,ma~alib of the people. 

The majority of the fuqahéi" accepted the latter view in fiqh. Since it was inevit­

able that 'ilal be established forfbkëm al-SharCiyya (the rules of SharT<a), 'he 

cilla as used in connection with the u~ül came to be interpreted as "the signs that 

make a rule known specifically". (6) 

Shëitib"i argues that the premise of ma~iib is established in SharlC"a by the method 

of induction, both as a general theme and by the evidence of the description of 
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the <ilal of various commands in detail. For instance, the Qur'ëin explains 

the reasons for ablution, fasting and jihad as being cleanliness, piety and era­

dication of oppression, respectively. (7) 

After explaining this premise, Shër!ibi proceeds to discuss the details of the 

maqâ~id, which are analyzed in five aspects; four in relation to the lawgiver, 

and one in relation to the mukallaf (subject of law). 



284 

SECTION ONE 

MA~LAI;IA, THE FIRST MAQ?ID OF SHARÏcA 

The primary objective of the lawgiver is the mailaba of the people. The obi i­

gations in Shar!Ca concern the protection of the ma9a~id of .. .;; Sharlca which . 

in its turn aims to protect the matëlib of the people. Thus ma9ë~id and ma~laba 

become interchangeable terms in reference to obi igations. 

Shë!ibl defines mailaba as follows: "I mean by ma~laba that which concerns the 

subsistence of human life, the completion of manls livelihood, and theacqui­

sition of what his emotional and intellectual quai ities require of him in an absolute 

sense ". (25) 

This is the definition of ma~laba in its absolute sense. Sharibi, however, takes 

into account various other senses in which ma~laba can be studied. The ma~ëlib 

belong either to this world or to the world hereafter. Further, these ma~alib can 

be seen as a system; belonging to different grades and with a definable relation­

ship with each other. 

The second element in the meaning of ma~laba is the sense of protection. Shëribi 

explains that .~,- Shari<a deals with the protection of ma~alib either in a positive 

manner as wh en to preserve the existence of ma~al ib, SharTc a adopts measures to 

support their bases. O;in a negative manner, to prevent the extinction of ma~ëlib 

it adopts measures to remove any elements which are actually or potentially dis­

ruptive of ma~ëlib. (8) 



285 

Sha!ihl divides . ~ maqa~id into ~ (necessary), baiT (needed) and tabsini 

(commendable). The ~ maqcfid are called necessary because they are indis­

pensable in sustaining the ma§àl ib of Din (rel igion and the hereafter) and Dunya, 

in the sense that if they are disrupted the stabil ity of the ma~él ib of the world is 

disrupted. Their disruption results in the termination of 1 ife in the world, and in 

the hereafter. It results in losing salvation and blessings. (8) 

The s!arürT category consists of the following five: Din (religion), Nafs (self), 

Nasl (family), Mal (property) and ~Aql (intellect). (10) 

Scholars, says Sh~tibf, have observed that these five principles are universally 

accepted.Analyzing the aims of the SharÏC'a obligations, we find that Sharl'a 

also considers them as necessary. The SharTca obligations con be divided from 

the viewpoint of positive and negative manners of protection into two groups. 

Fa Il ing into the positive-group manner are 'ibédét (ri tuais, worship), C'ëd6t 

(habits, customs) and muC'amalct (transactions), and falling into the negative 

group are jinëiyet (penalties). 

c Ibëidat aim at the protection of Din (religion). Examples of c.ibadat are belief 

and the declaration of faith (the Unit y of God, the Prophethood of Mubammad), 

~alët, zakat, ~iyam and ~aii. cÂdat aim at the protection of nafs (self) and 

~ (intellect). Seeking food, drink, clothing and shelter are examples of 

<adet. MuC' ëmalëit al so protect _ nafs and ~I but through Cadat. Shëitibi 

defines jinëyat as that which concerns the above five ma~alib in a preventive 

manner; it prescribes the removal of what prevents the realization of these interests. 
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To illustrate jinayat, he gives examples of s!Ë1 (retal iation) and diyJ.t (blood 

money) for nafs, and hadd (punishment for drinking intoxicants) for the protec-
_ .t.-....,;... 

tion of (aql. (8-10) 

The Dcjiyot are 50 called because they are needed in order to expand (tawassu() 

the purpose of the maqo~id and to remove the strictness of literai sense, the 

appl ication of which leads to impediments and hardships and eventually to the 

disrupti on on the maqafid(obiective~. Thus if the bajiyat are not taken into 

consideration along with the ~ maqofid, the people on the whole will face 

hardship. The disruption of ~ajiyat is, however, not disruptive of the whole of 

ma~~Ii~, as is the case with the Çarüriyét. Examples of bCijiyat are as follows: 

in qbBdBt, concessions because of sickness and because of travel which other-

wise may cause hardship in prayers, fasting, etc.; in Cadot, the lawfulness of 

hunting; in mu('ëimalàt, permission for qirà~ (money lending), musàqat (agrarian 

association) and in jinayât, allowances for weak and insufficient evidence in 

decisions affecting public interest. (10-11) 

Ta~s1nat means to adopt what conforms to the best of practices (cadët) and to 

avoid those manners which are disl iked by wiser people. This type of ma~laba 

covers noble habits (ethics, morality). Examples of this type are as follows: in 

Cib5dat, c1eanliness (!ahara) or decency in covering the parts of the body (satr) 

in prayer; in Cadët, etiquette, table manners, etc.; in mucamalat, prohibition 

of the sale of unclean (najis) articles or the sale of surplus food and water, and 

depriving a slave of the position of witness and leadership, etc.; for jinayét, 

prohibition of killing a free man in place of a slave, etc. (11-12) 
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Shatib1 regards the above division of ma}ëlib as a structure consisting of three 

grades, connected to one another. His detailed analysis reveals two aspects 

of their relationships with one another. First, every grade separately requires 

annexion of certain elements which supplement and complement this grade. 

Second, every grade is related to the others. (12) 

Every one of the three grades requires certain elements to achieve the fuller 

realization of its objectives. For instance, s.!Ël (retaliation) cannot be realized 

without a condition of tamathul (parallel evaluation). This position, however, 

calls for two clarifications: first, a lack of these complementary elements does 

not amount to a negation of the essential objectives; second, the consideration 

and realization of the complementaries must not bring about a negation of the 

original objectives - that is to say, if the consideration of a complementary 

results in the annulment of the original objective, its consideration will not be 

valid. The reasons for this stipulation are, first, because the complementary 

element is like a quality (~ifa). If the consideration of a quality results in the 

negation of the quai ified object (maw~uf), the quai ification is negated as weil. 

Second, even if it is supposed that the consideration of the complementary 

results in the real izatiûn of ifs interests at the cost of the original objective, 

it is stressed that the realization of the original be preferred. (14) 

The above situation is illustrated by the following exampl e. The eating of carrion 

is allowed in ShariC:a to save life. The reason is that the preservation of life is 

of the utmost importance, and preservation of murû'a (manliness, honour) is only 

complementary (takmiH) to the protection of life. Impure things are prohibited 
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in order to preserve honour and to encourage moral ity. But if the preservation 

of the complementary, i.e. to preserve honour by avoiding eating impure things, 

leads to the negation of the original interest, i.e. the preservation of IHe, the 

consideration of the complementary is forsaken. 

Another example may be seen in the act of sale which is a Qarüri mailaba while 

the prohibition of risk and ignorance in sale transactions is complementary. If 

the complete negation of risk is stipulated, the result will be complete negation 

of thp. act of sale. 

The relationship of the above three grades of ma~êil ib with one another is the 

same as that of the complementary ma~ëili~ to the original objective of the law. 

The tabsiniya~ are thus complementary to the bëiiyëit which are complementary to 

the <;IarOriyët. The garüriyêit are the fundamentals of maialib. In view of the 

above explanation, Sha!ibi deduces the following five rules in this relationship: 

1. The ç1arurT is thp. basis of ail ma~ëil ib. 

2. The ikhtilal (disruption) of ~ necessitates the ikhtilëil of other 

ma~âl ib absolutely. 

3. The ikhtilél of other ma~al ib, however, does not necessitate an 

ikhtiléil o~ and within, the ~ itself. 

4. In a certain sense, however, the ikhtilal of tabsinT or bëiiT absolutely 

necessitates the ikhtilël of darûr1 • 
.&..--

5. The preservation (mubafa~a) of ~aii and tabsini is necessary for the sake 

of qarürT. (16-17) 
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These rules may be illustrated by the rule of qi~a~ (\ex talioni~. Qi~~ is Qarürr, 

and tamathul (consideration of equal ity) in ~ is tabslnl and takmlJi. 

To ilIustrate the first rule, tamathul (t~f) is complementary and exists only 

because of qi~~ (ejarüri). Thus a ,cJarürT mailaba (qi~~) is the basis of a i'absinT ma~la~a 

(tamathul). 

T'o illustrate the second rule, if there is no qi~à~, there is no consideration of 

tamàthul. In other words, the ikhtilal of the darürl means the same for the other 
.a..........-

grades of ma~al ib necessarily. 

To illustrate the third rule, the ikhtilal of tamathul does not require ikhtilôl 

of qi~~. 

The fourth and fifth rules can be appreciated if one grasps the sense in which 

e is aFfected by the ikhtiléil of other ma~ëilib. Shëitib1 explains the effect 

of other ma~ëil ib on cjarürl ma~ëil ib with the following four similes: 

1. The relationship of other ma~1 ib to cJarürl ma~al ib is 1 ike that of pro­

tective zones (bima). The interruption (ikhlal) of one protective zone 

amounts to the interruption of the next zone and eventually to the dis­

ru pt ion of the ~ ma~ëilib which are at the centre of these zones. 

2. This relation may also be understood as that of the part and the whole; 

other ma~alib together with the c}arüri ma~èilib make one whole. The 

disruption of the parts obviously means the same as the disruption of the 

whole. 
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3. The ~ajiyët and ta~siniyat can be understood as individuals in relation 

to the universal, i.e. qarüriyët. 

4. The bajiyëit and tabsiniyot serve the ~arürf ma~ëlib as a prerequisite 

(muqqaddima), or as associates (muqarin). (16-24) 

As mentioned above, the ma~ëilib are also divided into those belonging to this 

world and those which concern the Hereafter. 

First are the maiëlib of this world. There are two angles From which the ma~ëilib 

of this world can be observëd. The first angle is to observe them as they actually 

exist, and the second is to observe them on the basis of ~ proclamation. 

Examining ma~alib as they exist in this world, we see that they are not found as 

pure ma~ëili~. Rather, they are mixed with discomfort and hardship, however big 

or small, and which may precede, accompany or follow the ma~ëilib. Similar are 

the mafa~id (opposite of maËI ib) which also are not pure but are found to be 

mixed with a certain amount of comfoït and enjoyment. The whole phenomena 

in this world point to the fact that this world is created From a combination of 

opposites and that it is impossible to abstract (istikhla~) only one side. The proof 

of the matter is the completely universal experience of this fact. It is for this 

reason that the ma~ëilib and mafëisid in this world are known only on the basis of 

the pre-dominant side; if the side of ma?laba dominates,the matter at issue is con-

sidered, customarily a ma~laba; otherwise a mafsada. In these matters, thus, the 

determining factor is the prevalent practice ('ada). (26) 



291 

It must be noticed here that this principle is applicable only to acts relating to 

<éda, and only to the determination of ma~laba or mafsada in this world through 

knowing them as they exist. Acts which are not 'édat are not affected by this 

principle. (26) 

The second approach to considering the ma~li? of this world is to observe them 

in reference to their connection with Shar<1 proclamation (Khitëb). The basic 

rule in this approach is that the ma~alib or mafësid as taken into consideration 

by the Shâri c are pure. If they are supposed to be mixed (mashüba), theyare 

not so in the real ity of share • (27) As explained above, mailaba or mafsada, in 

this world, is determined by the predominant side (al-jiha al-ghëliba) of a matter. 

It is the predominant part which is the object of Shart; proclamation. The domin­

ated (al-maghlüba) part, whether ma~laba or mafsada is not the objective of the 

Shëiric • Why is it. th en that the dominated elements, even though they may be 

ma§la~a, are not the objectives of shari(a? On the other hand, how can they, 

when they are not the objectives of sharic:a, still be ma~laba? Shë!ibi solves this 

apparent contradiction with the foll owing explanation. 

He argues that ma~laba maghlüba is that which is considered as such according to 

the acquired habitude (al-Ictiyëid al-kasbi) alone, i.e. without adding the Sharc! 

requirements of ma~laba. Customarily such a ma~la?a is not considered worth 

seeking. This is the part of ma~laba which is also not the objective of the law­

giver insofar as the sharCiyya (Iegality) of rules (abkam) as a whole is concerned. 
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Further, if the dominated part were also taken into account by the Shëri< , no 

act could have been the subject of command alone or of prohibition alone. 

Obviously such is not the case. If it is supposed that the dominated part in a 

mixed mailaba is the object of prohibition and the dominating part that of com­

mand, then one and the same act becomes an object of command and prohibi­

tion at one and the same time, which would have been a takl1f me là yutëiq 

(impossible obligation) as weil as an absurd situation. (28) 

The above explanation, however, does not clarify the existence or occurrence 

of mafsada despite the Shàri c 's intention to the contrary. ShëSibT elaborates 

the matter further by saying that the above position may appear to be that of 

the philosophers ' and the MuCtazila on the existence and occurrence of evil. 

According to the philosophers, God created a world in which the good is mixed 

with evil. It is the good, however, which is the purpose of creation. He did 

not create the world for evil, even though evil may occur along with the good. 

The Muctazila believed that evils are not intended to occur; their occurence is 

against God ' s will {irada}. 

Shë!ihl first refutes the apparent similarity between his and the above positions. 

He argues on the basis of a distinction between two intentions (qa~d) of God. 

First there is the intention of creation (al-qa~d al-khalqi al-takwini) and second 

the intention of legislation (al-qa~d al-tashri<!l). The positions of the philosophers 

and the Mu(tazila concern the former and Shatibi' s the latter. As he argues, the 
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occurrerce of mafsada,despite God' s will and intenti on for ma~iaQa, is justifiable 

in the case of~~d al-tashriC.f, because a man is held free (mukhtër) so as to be 

legally responsible for his acts. This position is not justified in the case of 

cU.-irëidat~kwTn~;Y~ this would imply imperfection in God' s powers. (30). 

The above discussion of maslaha has been concerned with the cases where the , , 

actual practice may be used as the basis of determining a ma~laQa. There are 

cases where the judgment of habitude is not so definitive. For instance, eating 

cardon in case of dire need and killing a murderer for the prevention of crimes, 

are considered ma§laba despite the fact that the acts themselves are not so. In 

other words, unlike the cases in the above discussion where the acts, despite 

their consisting of certain aspects of mafsada, are regarded as ma~laba in them-

selves on the whole, the acts in the above examples, though maf!tlCla in themselves, 

become ma~la~a because of certain external considerations. The supposition in 

this case is that the external consideration can dominate the internai considera-

tion. How this domination is decided needs elaboration. 

ln view of the above situation, logically, there are two positions; either both 

considerations are equa 1 in such a manner that one cannot be preferred to the 

other, or one of them can be preferred. The former position probably does not 

exist in Sharlca, because it necessitates that Sharit'a should intend prohibition and 

permission simultaneously. 

Furthermore, if one side is preferrable, it is still possible that the Shari' might -
have intended the other side. Both sides will always remain to be weighed by a 

\. 
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mujtahid. We are obliged only to do what, of ter weighing both sides, appears 

to us (yanqadi~u) the intention of the Shëiric, not what is intended by the Sharic 

in reality (in His mind). (31) ln this way, after the decision of a mujtahid, 

the possibility of the other side being intended has to be disregarded insofar as 

fulfilling an obligation is concerned. The possibil ity is, however, not finally 

disregarddd insofar as naiar (examination, investigation) is concerned. 

A group of Scholars who believed the above possibility to be applicable in the 

case of obligations as weil, maintained the principle of muroC'ât al-khilëf. As 

mentioned elsewhere, this principle, to Shatibl, meant an impossible and hence 

·d bl· • 2 VOl 0 Igatlon. 

ShéitibT sums up the above discussion by saying that al-jiha al-marjüQa (the 

dominated aspect) when it is found mixed with al-jiha al-râjiQa (the domina-

ting aspect) is not the objective of a legal obligation. This principle governs 

011 problems which are subject to ijtihëd ( legal reasoning) irrespective of 

whether one believes a mujtahid to be always correct or not. Hence reasoning 

by analogy must go on (al-qiyâs mustamirrun) and the demonstrative proof must 

remain free and unqualified (al-burhan mutlaqun). (32) 

So far the discussion has been concerned with' . ma~1 ib of this world. 

Ma~li~ of the hereafter are 0150 pure, such as the blessings of paradise, as 

weil as mixed (mumtazija), such as the punishment of hell meted out to believer.; 

in the Unit y of God. 
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The basic rule in such masëlib and mafasid is that they are ail determined 

according to Shar1ca, because the reason has no place in matters relating to 

the herea fter • 

Sometimes a confusion may arise because of considering the pure ma~liI~ or 

mafasid as mixed. For instance the blessings bestowed upon the prophets in para-

dise differ from those given to others. Those in lower ranks may be regarded as 

being punished by the absence of the blessings given to those in higher ranks. 

According to Shatibi, this confusion arises because a distinction is not maintained . 
between a species and its individual exemplifications. The individuals may differ 

in special characteristics, etc., but they do not differ in relation to their species; 

they are ail equal as members of the species. This membership is the' thing that 

determines their wa§f (quality). (36). 

From the above discussions, Shëtibi deduces the following rules as characteristics 

of ma~laba: 

1. The purpose of legislation (tashrl') is to establi~h (iqëima) masalib 

in this world and in the heieafter, but in a way that they do not 

disrupt (yakhtall) the system of Share• 

2. The Shëri< intends maséilih to be absolute. . . 

3. The reason for the above two considerations is that Shar'fc'a has 

been instituted to be abadi (eternal, continuous), kulli (universel) 

and camm (general) in relation to ail kinds of obligations (takallf)" 

mukallaf~n (subjects of law) and abwal (conditions, states). (37) 

The above three characteristics thus require ma~laba to be both mutlaq (absolute) 
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and kulli (universal). The absoluteness means that ma~élih should not be relative __ r 

and subjective. Relativity is usually based on equating a ma~laDa with one of the 

following: bhwé~ al-nufOs (personal likings), mancfic (personal advantages), 

nayl al-shahawat (fulfilment of passionate desire~ and aghraçl (individual interests). 

According to Shâ!ibT ail of the above considerations render the concept of mailaba 

relative and subjective, which is not the consideration of Shari' in ma~laQa, 

though it may be so in cada. 

He argues on the following grounds: First, the objective of SharT(a is to bring 

the mukallaffn out of the dictates of their desires so as to make them servants of 

God. This objective negates the consideration of personal Iiking as an element 

in the consideration of Shëri' • 

Second, . ' masalih cannot be considered as mere manëfi< because in cada as weil . , 

as in Share they are mixed with disadvantages. The point of emphasis here is that 

oo.f.c is not essential in the consideration of ma~laba - neither in cada nor in share:. 

ln cada sorne higher goal like the subsistence of Iife forms the basic consideration 

in determining ma~laDa. In sharc the consideration must still be higher, and that is 

the consideration of the hereafter. 

Third, the consideration)f the fulfilment of personal desires also renders the con-

cept of ma~laQa highly relative. The consideration of personal desire varies 

from state to state, person to person, and time to time. It is so relative that it 

cannot be an essential consideration for determining ma~laba 0 
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Fourth, consideration of individual interests leads not only to a divergence but, 

more significantly, also to a conflict with others and to the deprivation of others· 

interests. 

Consequently, relativity and subjectivity are excluded from the sharC'f considera­

tion of maila~a; it must, therefore, be absolute. In shar< this absoluteness is 

provided by the stipulation that ma~laba must aim at the subsistence of life in 

this world commensurately with life in the next world. 

The second characteristic of mailaba is its uni versa lit y (kulli). This universality 

is not affected by the takhalluf (falling short) of its particulars. For instance, 

the penalties are imposed on the basis of the universal rule that they generally 

restrain people from committing crimes. Yet, there are people who, despite being 

punished, do not abstain From committing a crime. Nevertheless, such exceptions 

do not affect the validity of the general rule about the penalty. (52) ln shari(a 

it is al-ghàlib al-akthari (the major dominant) which is the general-definitive 

element (a I-(omm al-qatCi) in the consideration of a ma~laba. This is the 

characteristic (sha)n) of inductive universals (al-Kulliyàt al-istiqrë'iyya). An 

illustration of this universality may be found in the universal rules of a language. 

The universals of a language are closer to those of sharica, because both are waçlcf 

(instituted, conventional) not caqli (speculative). The inductive universals 

(in Arabic grammar, for instance) remain valid even if sorne of their particulars 

do not conform to the majority of particulars. (52-53). 

ln reference to the characteristics of ma~laba, Sho!ib1 takes into consideration 
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the criticisms of this concept by other jurists. Among them he specifically 

refers to Fakhr al-Dln Razr, Shil-ab al-Din Qarëiff and Ibn(Abd al-Salam. 

He has answered their criticism. As these criticisms and answers are quite 

relevant to the discussion of ma~laba, a brief summary of this debate is given 

below. 

Analysing the position of those who favour ma~laba, Rézi refers to their argument 

that the basic rule in ma 00 fi' (useful things) is "idhn (permission, lawfulness) and 

in maçérr (harmful things) is ID2.!!' (abstention). (4O). Shatib1 rejects this 

analysis as an unfaithful representation of the ma~lalta-view. It is possible to 

speak about manafit" and magarr only in absolute terms as they do not exist as 

absolute in reality; actually they are largely relative. Second, since 

ma~lib refer to sharci proclamations which take into consideration the differences 

among persons, times and states, it is inadequate to talk in absolute terms. 

Third, since no manafi' are to be found that are not mixed with ma9orr, if we accept 

Raz; 1 s principle, we wi Il have also to accept that 'idhn and nahy (prohibition) 

can apply to one and the sorne thi ng - whi ch is absurd. 

01-
Shihab al-Din Qarëfi, the commentator on Rézfl s al-Mahc:ul, had sorne doubts 

~ .~ 

about the principle that ma~laba constituted the basis of legal obligations. He 

argued that ma~laba cannot be the basis of ibëba. This is true, first, because 

ma~laQa cannot be realized and hence defined in simple and absolute terms, 

because no ma~laQa can be gained without 'alam (pain) and maflisid (evils). 

Thus to maintain that every mubëb must be based on ma~la~a amounts to a com-
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piete negation of mubab. Second, in order to argue that ma~laba is the basis of 

obligation, ma~laba must be defined in absolute terms and not in reference to 

certain specific factors, because this process of the preference of one specific 

consideration to another is never ending and because it does not provide a 

universally accepted basis of definition. Furthermore, this position cannot be 

argued on the grounds that ma~laba is that whose vi olater is puni shed by God. 

This definition is not acceptable because it is based either on the assumption that 

God punishes only evil and this manner of argument is dawr (arguing in circle ) 

or on the assumption that every obligation from God is a ma~laba, simply because 

it is an obligation. 

Qarëff adds that the ma~laba view is difficult to maintain for our people 

(a~babuna (Oshtaris?]),as weil. They cannot say that God takes ma~lapa into 

consideration over against mafsada, because there are many mubabat in which 

this consideration is lacking. The only proof they have is an argument on the 

basis of the induction of the obligations, and this also is based on a claim to 

know the asràr (secrets, rational explanation) of fiqh. They are necessarily 

thus led to the position thatGod 1 s actions, commands and considerations are 

-entirely dependent on His wi Il and nothing else. The MuCtazila are also led 

to the same conclusion. (42) 

To answer Qarafi, Shëtib'i refers to his own discussion of the relativity of ma~laba. 

Second, he answers that a survey of the rules of Sharfca by the method of induction 

is claimed to have proved that shar1ca has taken into considerati on what is 
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regarded as ma~laDa in customary practice as weil. He argues that such a survey 

on the basis of the method of induction provides the cJawabit (determining factors) 

of ma~laba. The examination of the events by way of induction where the 

takëlH al-s harl<a (tegal obligations) have been rea lized in practice shows that 

these takëlif and mubabëit did not harm human interests (or masëilih) but have con-
• • 

formed to them and established them. 

Ibn 'Abd al-Salam distir.duished between ma~lib al-dàr al-'akhira and al-mafilib 

al-dunyawiyya on the basis that the former can be known only by sharc white the 

latter are known by needs, experience, custom and by considerations of 

probability. He even says that when one wants to know a mailaba,he may 

simply consider it rational1y, supposing that the shëiri< has given no indication. 

Judgment is reached rational1y in this manner except in the case of taC'abbudëit 

where ma~lib or mafàsid are not given. 

Sha!ibl, quoting Ibn ('Abd al-Salam here, probably to indicate his disagreement, 

refers to him not by name but by terms such as baC'çI al-nos (sorne person) and 

hédha al-qëi'il (this speaker). To Shatibi masëlih in the hereafter are not in-. .. 
dependent of . masëdih of this world. . . ~~ cJ-

Hence not only.masâlih ukhrawiyya but /1 • .[-_-:....:.-

also the dunyawiyya, as long as they are obligations, are known by sharcalone. 

If the distinction between the two ma~ëlib were absolute, the shar( would have 

been concerned only with :;t-ma~libt-khrawiyya. In fact, to realize the 

ukhrawiyya, the establishment of the dunyawiyya is inevitable. ShëHb1 . 
refutes the implication in Ibn~bd aI-Salam's statement that the dunyawiyya are 

rational and hence the consideration of shar< only supplementary. (48) 
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SECTION TWO 

AN ANALYSIS OF THE TERMS DALALA AND MNNA 

The preceding section discussed the first aspect of maqaiid which focussed on 

ma~laba as being the primary objective of law. In the present section Shëiiib1 

goes further to argue that the second ma~d of Shari<a is its intelligibilitYi 

Sharlca was revealed in such a manner that it was to be intelligible for every mukallaf. 

Although Shëitib'i does not say so explicity, his analysis of dalala develops an 
. ----

argument against the ?-ahiris and the l:Iadith-group who discouraged any inter-

pretation of Shar1(a on the basis of ma~la~a. ~ahirls attach more significance to 

the letter of the law (Jaff.: words) than to the spirit of the law (ma< na: meaning). 

Shë!ibi, on the contrary contends that it is the meaning which is important, and 

not the word. Thus, he indirectly leads to the conclusion that interpretation of 

Shar'fca by ma~laba serves to fulfil the objectives of Sharft'a. 

The idea of Shar1ca being universally intelligible has been accepted generally. 

There have been, however, sorne points which had posed sorne difficulty for the 

scholars. One such point was the question of foreign words in the Qur'an. 

Generally, the jurists found it necessary to reject the foreign origin of these words 

in order to maintain that the Qur'àn was revealed in pure Arabic. Before pro-

ceeding to discuss his theory of dalala (indication of words to meaning ), Shë!ibi 

first discusses the problem of foreign words in the QurJëm. 

Sha!ibi opens his discussion by analysing this very fact of revelation in Arabic. 
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He explains that in the claim 'that· _ sharica is ail Arabic and there is nothing 

a(jaml (foreign) in it', the pointofemp,asis is not whether there are foreign words 

in the Qur'an or not. Unfortunately, manya jurist has understood the problem 

in this sense. In fact, the point to be stressed is that Qur'an was revealed in the 

language of the Arabs as a whole, and it is in this general sense that. Shari'a 

aims to be understood. It was revealed in such a manner that the particular 

words and styles of expressing the meanings are the sorne as used and understood 

by the Arabs. For instance the Asabi c language uses (amm (genera 1) someti mes 

to mean zëihir (apparent), sometimes to mecn comm in one sense and kha~s in 
.L-- __--2 

another sense, and sometimes to mean kha~~ only. The Qur'én follows the same 

styles of expression. In other words every language has particular styles of ex-

pression, and styles of one language cannot help in understanding another language. 

The language of the Arabs cannot be understood on the basis of the language of 

non-Arabs. Similarly, the language of Arabs cannot help in understanding non-

Arab languages. Shafic:f noticed this aspect of sharica and stressed its significance 

for ~ al-fiqh, but the later jurists have generally disregarded this aspect. (66) 

ShéribT retakes from Shaficf and develops the theme of the universolity of the 

understanding of sharT(a by an analysis of the meaning-indication process in the 

Arab language. 

Sh~tibï' s discu'ssion of the universality of the intelligibility of Shar1ca does not 

seem to solve directly the contradiction which emerges in case of those who know 

no Arabic. We may, however, infer from the general trend of his argument two 

levels of the universolity of intelligibility which may serve as an indirect answer 

to the question. On the first level the universality of intelligibility is confined 
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to Arabs. Shfitib1 maintains that Sharlca is cast in a language which is understood 

by ail Arabs and it is in this sense that it is Arabic. On the second level 

Sharlca is universally intelligible, even by the non-Arabs. Here, intelligibility 

refers to a more special sense of 1 meaning ' ; it does not refer to the indication by 

words, syntax or grammar. This is the special sense of 'meaning' in which the 

meaning is separated from words, syntax, grammar, etc., and thus, actually dis-

connected from any language. 1 n this state of abstraction they are ready to be 

understood by speakers of ail languages. These meanings are ready to be translated 

into other languages. This 1 meaning ' nevertheless, initially cornes from the first 

level of intelligibility which is achieved from the context of a speech in a parti cu-

lar la nguage. 

Sharibi calls the process, which indicates this special 1 meaning ' 'falala;6~liyya 

which may explain how Shàrib1 proposes that Sharl(a can be understood even by 

Ae- C\,c-
those who do not know Arabie. (Dal~la p~liyya is explained in detail as follows: 

,\ 

The Arabic language, insofar as it consists of words to express meanings, has two 

aspects: 

First, the absolute aspect of its words and expressions which denote 
tl.€- cl..-

absolute meanings. This denotation is(dalâlakafliyya (essential denotation). 

Second, the limited aspect in which the words and expressions denote 

subsidiary meanings. This denotation is~dalàla~iabi ~a (subordinate denotation). 
1,--.;--

The first aspect is common to aIl languages and is the ultimate aim of a speaker. 

For instance, if A performs a certain action, let us say standing, aIl languages 
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can state this fact. Although with different words; yet ail languages will state 

the same facto It is in this aspect that statements in one language can be trans­

lated into another. This is the sense in which one speaks of universal understand­

ing of a language. (66) 

The second aspect concerns particular languages, in this case Arabic. The 

statement in the above example, "Qama Zaydun", will vary depending on the 

emphasis on subject, predicate, condition, context and on the variations of styles. 

As examples may be given the following: Zaydun qoma; Inna Zaydan qama; 

Wallëhi inna Zaydan qama; Qad qëima Zaydun; Zaydun qad qama; Inname qoma 

Zaydun, etc. (67). 

These kinds of variations, though they change the meanings and emphasis in a 

statement, are, nevertheless, not the original objective (al-maq~üd al-a~lf) 

of the speaker, but rather they are supplementary and ameliorative to the essential 

meaning. This, however, does not mean that they are to be disregarded. 

Rather they are to be taken together with the first aspect of indication as attributes 

(~f) of the essential meaning. These attributes depend on the essential 

meaning and will be disregarded if the essential meanings exist no more or are dis-

rupted. (68) 

To satisfy the requirements of universality and absoluteness in the comprehensibility 

of Sharlca, it is necessary not only to confine the comprehensibility to the 

essentia 1 meani ng as evident from the context, but al 50 to the fact that the 

meanings so found must accord to Arab usage. For this, the following two aspects 

mey be considered as determinative factors: first the Arab usage in word-meaning 

relationship and second, the Arab intellectual background. The consideration 
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of Arab usage is so essential that "if the Arabs have an incessant custom in their 

language, it cannot be validly disregarded in the comprehensibility of Sharica, 

and if there is no such custom even then it is not valid to adopt for its com­

prehension something which is not weil known to them (Arabs)". (82) 

The Arab usage in this regard is that the words are not followed slavishly in 

their indication of meaning. The Arabs do not confine themselves to one and 

the same word, and the replacement of words does not seem to affect their 

statements. The above fact can be illustrated by the following examples. 

The Arabs often disregard the general rules of language. For instance, they 

frequently employ the styles of poetry in prose, even though such a style is 

not required and despite the fact that it is contrary to prose styles. What is 

significant to note, however, is that customarily such a deviation do es not seem 

to affect the speech. (83) 

Second, one of the characteristics of Arab usage is that they frequently replace 

original words with their synonyms, and this practice is not considered to imply 

contradiction or confusion in speech as long as the intended idea (al-ma{nëi 

al-maq~üd) subsistso The seven readings of the Qur'an are examples to this 

effect. 

Further, a number of evidences are found in the transmission of verses. For 

instance, Ibn al-Acrébi (d .848), the famous Iinguist, once recited: 
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Wa maw9icin zirin la 'uridu mabTtahu 

ka'anni bihT min shidda (t) al-raw'i onisü 

(1 do not want to spend night in a place of 

zir (like a conical jar), as if, because of 

intensive fright, 1 am familiar with it). 

One of his Iisteners corrected, reminding him that on another occasion he had 

recited 1 wa mawçlicin ç1iqin ' (a narrow place) instead of 1 ~ mawçlicin zirin ' • 

Ibn al-Acr~bl replied regretting that the enquirer had been with him for such a 

long time and yet did not know that 1 zir 1 and 1 9Tq 1 are one and the some. (84) 

Arabie Poetry has been transmitted according to varying reports and with a 

diversity of words. On the whole, one learns that the Arabs do not strictly 

adhere to partic'~dar word specifically so as to regard synonymous words as weaker 

and defective. The few exceptions from this usage belong to peculiar cases 

where only one meaning is possible. (84). 

The Arabs often disregard part of the grammatical rules of a word, although 

never as a whole. An example of such disregard is the subtle rules (al-ab.kéim 

al-Ia!ifa) which the words demand according to theoretical analogy (al-qiyëis 

al-nazari) but which are, nevertheless disregarded. To illustrate, Shâjibl says • 
that the words IIcamüd" and "yacüd", and Il sa cid Il , strictly speaking, do not 

rhyme, yet they are often used to rhyme in Arabie poetry. The reason is that 

the Arabs ' aim for the refinement of their language does not lead to a pedantic 

concern (taCammuq) for these rules. (84). 
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The best appreciated piece of literature, according to the Arabs, is that which 

avoids unnecessary artificiality. When a poet is found indulging in refine-

ment of his diction' he is no more regarded as worthy to be followed. (84) 

To sum up, Arab usage pays more attention to meaning than t'o words, because 

IIthe word is only a means to reach the desired meaning, whereas the meaning 

is the goai ll
• (87) 

It must, however, be noted that rat ail the meanings of a word are intended 

at one time. Shëitib'i makes a distinction between al-macnâ al-ifradi (single 

meaning), and al-macna al-tarkibl (contextual meaning). The ifrodi is disregarded 

whenever it does not agree with the latter. (87) 

The purport of the above discussion of meaning 1s ShEtibi' s contention that 

neither the words, nor even their abstract meanings are the goals of language in 

a speech. It is rather the meaning obtained within a context, written or oral, 

which is the goal. 
r,l- d-

It is this sense of meaning, i. e. jdalëla a~liyya, which 
/,--~l-~'-'-

according to Shâ!ibi assures the universal intelligibility of speech within the 

circle of the speakers ofa certain language. 

The second consideration for universal intelligibility is the consideration of the 

intellectual level of the addressees of a speech. Obligation depends on compre-

hension in the sense that one cannot be held responsible for more thon he can 

understand. Comprehension, however, does not depend simply on the familiarlty 

of words and meaning, but also on many other things. 
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The degree of comprehensibility may differ from person to person in specifie 

matters because men are not equal in their individual mental make-ups. They, 

however, come to agree with one another in general matters, and this is the 

condition according to which ma~lib function in this world. (85) 

Since Sharlca concerned the ma~lib of the Arabs who were ummiyyTn (unlettered), 

the Sharica had also to be ummiyya. Shëtibi explains that'ummiyya means that 

the Arabs did not possess the sciences of the Ancients (Greeks). li teralIy , 

'ummi cornes from 'umm (mother) to connote one who rema i ns as he was origi na lIy 

at the time of his birth, that is to say, in the state of not yet having learned 

anything. (69) 

To coll the Arabs 'ummiyyTn, however, does not mean that they were completely 

igtorant and uncultured. On the contrary they did possess certain branches of 

knowledge such as astronomy, knowledge of weather, history and "medicine 

etc. They also possessed their own code of ethics. (71-79) 

This consideration implies that in understanding· Sharf<a, (particularly as, in 

the case of exegesis of the Qur'an, many scholars introduced matters which were 

not intelligible for the common people), one should not demand more than 

what'ummis can generally understand. This consideration would also require 

that the obligation whether pertaining to beliefs (iCtiqëdiyëit) or to actions 

(Camaliyëit) must be within the intellectual capacity of an'ummi. Otherwise, 

obligations would concern only the élite and not people in general. If an 

obligation surpassing the intellectual capacity of ail were made to apply to 
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people in general, it would constitute an impossible obligation. Both of these 

consequences are absurd. This conclusion is strongly supported by the attitude 

of the cQ,mpanions of the Prophet who did not indulge in speculative discussions. 

Also in practical matters ,? SharTca uses commonly observable facts rather 

than complicated speculations as criteria, as for instance, the rising or setting 

of the sun rather than an astrologically (or astronomically?) defined schedule 

of times of prayers. (90) 

1 t must, however, be made clear that by insisting on the comprehensibi lit y of 

Sharlca to'ummiyyÏn, Shëitihl neither claims that everything in the Qur'éin 

or Sharlca is and must be understood by an 'umm, , nor do es he discourage any 

thinking or action beyond the comprehensibility of an 'umml. Rather what he 

stresses is the minimal essential requirement in matters of obligation without 

which the sense of obligation is not complete. Additional considerations may 

supplement or ameliorate an obligation but the absence of such considerations 

does not make it any the less obligatory so long as the minimal essential require-

ment is present. The question of comprehension is restricted furthermore, to 

those matters which are relevent to the fundal1'l~Jltals of Sharica (qawëi(id 

al-SharTCa ) and has no meaning for theological matters (ômür·iléihiyya). The 

latter are additional matters which are not primarily obligatory. (91) 
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SECTION THREE 

AN ANALYSIS OF THE TERM TAKLiF: LEGAL OBLIGATION 
AND PHYSICAL CAPABILITY OF THE MUKALLAF 

ln this section, Shatib'f discusses the concept of mklÏf which is the term used for 

'obligation' in U~Ül. Etymologically the term has the connotation of 'toil' , 

'pain' and' hardship' • On the other hand the principle of taklif ma la yutaq 
-- - _!.-!...-!.. 

(no obligation which is impossihle to fulfil), which is theological in origin, 

does not encourage the literai meaning of takllf to be extended to its extreme. 

The discussion of the term takllf, thus, naturally takes into account both of the 

above extreme aspects of obligation. 

For a definition of takl'ff, Shëi!ibi, therefore, indulges in an analysis of the 

terms qudra and mashaqqa. According to Shatib'f qudra is an essential element -- . --
in the concept of legal obligation. He says that the premise of his discussion 

of taklTf which is again theological in origin, is that the short (condition) or --- ~ 

sabab (cause) of taklff is the qudra of doing that for which one is obliged. 

Hence, any obligation which is not within the qudra of the mukallaf, is not 

valid according to sharc, though it may be so Caglaf'! (rationally). (107) 

To define qudra, ShCitibi chooses to analyse what is considered ghayr maqdur --- . -- _-..:.-

(that which is not within the power ofa man to do) in U~ül. Shatibl's term 

ghayr maqdür is synonymous to ma la yutaq. -- --~ 

Shëtibi' observes that ghayr maqdür may be used in four senses. First, it may . ---~-

\ 
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refer to those obligations which are impossible to fulfil (ma la yutëiq), either 

because they are beyond human capability, as for instance the demand to give 

up eating or drinking or to command someone not to die, etc., or because the 

obligations demand something which a man has or does not have because of his 

individual nature, as for instance the demand for bravery in a man who is a 

b orn coward. (108-1 09) Sh~tibi a Iso uses the term ma lam yakun dâkhi lan 

ta~ta kasbihi (that which is absolutely not acquireable by man) to refer to this 

sense of ghayr maqdür. 

The second sense of ghayr maqdür refers to obligations which cannot be fulfi lied 

because of the following grounds: 

(a) Where the obligation concerns acts which depend on other acts in such a 

manner that the lattera:tsaremeans to realize the former. In such cases 

obligation itself becomes ghayr maqdür without the performance of the 

latter acts. (109) 

(b) Where an act occurs as an inevitable consequence of a certain other 

act. This case may seem similar to (a), but, in fact, it is different, 

because in (a) one has to do a certain act before being able to fulfil 

the act which is obligatory, while in (b) one does not perform the 

obligatory act itself and only by performing the precedent act do es the 

obligatory act come to occur inevitably. Shâtibi i lIustrates his meaning 

by the example of the obligation to know. Apart from ~ priori knowledge, 

other kinds of knowing occur inevitably following na~ar (observation, 

reasoning, syllogism). (111) 

The other two senses with which the term ghayr maqdur is associated are mashaqqa 

(hardsnp) and oarai (impediment). Shëtib'i maintains that, strictly speaking, 
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mashaqqa and barai are not ghayr maqdür. He explains it by arguing that legal 

obligations in Sharica are related with mashaqqa and ~arai, but not with the 

above-mentioned first and second senses of ghayr maqdür, and since Sharlca is 

not ma la yu!àq, the mashaqqa atd bara; are not ghayr maqdür. 

ShëtibT does not deny the fact that in Shar'fra there are occasions where a command 

is apparently directed to a certain ghayr maqdür act, yet he maintains that the 

close examination reveals that the obligation is not actually related to the ghayr 

maqdür act. He elaborates it in the following arguments. 

Shatib'i observes that, as a principle, the realm of ghayr maqdür is not object of 

taklff -- whether in respect to demand or prohibition. If the apparent sense of 

a sharci command is to make .. ghayr maqdür obligatory, the command must be 

understood to refer to a maqdür act which (or the mention of which) either pre­

cedes (sàbiq) this ghayr maqdür as a means or cause, or occurs simultaneously 

(qarin) with.it or succeeds (lëibiq) it. To illustrate, the Qur'ëinic command: 

"00 not die but as Muslims (lit. Do not die except if you are Muslims)" (2:122), 

literally demands not to die, which is ghayr maqdür to fulfil. Naturally 

the obligation must be connected with the phrase that follows the actual com­

mand, i.e. to be Muslims. (108) This example shows that command may be 

related with ghayr maqdür blt that ghayr maqdOr is not obi igatory. 

There are further instances in Sharf<a where a command is directly related with 

a 9.h9xr maqdür and even aims at it, yet it does not constitute the actual obliga-

ti on. 1 n such i nsta nces ghayr maqdür is capable of being the object of either 
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the desire (bubb) or the detestation (bughçl) of the Shëiri( . Even though the 

acts which are ghayr maqdür are neither within the capability of the mukallaf 

nor within his intention, yet they may be desired by the law-giver. To 

illustrate, Shëitib'i refers to the above-mentioned example of the obligation to 

know. If the object of knowing is something QarürÎ (~priori), then there is 

no action involved to fulfil the obligation. In other cases, the knowing is a 

result of some other act, and ev en then it necessari Iy and immediately follows 

the act of arranging the premises. In short, the act of knowing itself is ghayr 

maqdür and yet desired by the ~'. ('j 'j 'j) 

ln the latter category of ghayr maqdür, Shëitibf refers, in fact, to acts which 

are involuntar~ being fitri and içl!irari and musebbab. (110, 112) 

Shëtib'i ' s argument is that such ghayr maqdür acts as mentioned above, are not . --_...!.--

object of obligation, though they are desired by the law-giver. The fact that 

they are desired is proven either in 1 i teral expression by the law-giver to such 

effect or by his making it subject to Jaze' (reward and punishment). (112) 

On this point Shë!ibi ' s position rather appears puzzling. How an act despite 

being the object of Shéri< 1 s desire and subject to Jazëi', be not the object of 

obligation? 

Shâ!ibÏ explains his position in the following manner. 

The jurists have taken three positions in answer to the above question. One 

group has held that the reward and puni shment do not concern. ghayr maqdür. 

Another group believes that reward and punishment both attach to ghayr 

maqdür at the seme time. In contrast to these groups, Shëitibi maintains that 

either reward or punishment attaches to . ghayr maqdür to the exclusion of the 

other. (119) 
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The first group argues that since ghayr maqdür acts are subject to obligation, 

they are not subject to reward or punishment. If there is no obligation, there 

con be no reward or punishment. (115) 

Shëtibi refutes this argument by rejecting the assumption of the necessory relation­

ship of reward and punishment to obligation. He illustrates his view with 

examples showing that there are obligations which entail no reward or punish­

ment. (117-118). 

Another argument advanced in favour of the first position proceeds by showing 

contradiction in the second position. This argument is as follows. Reward 

and punishment, if their connection with ghayr maqdür acts be accepted, will 

either concern the acts in question in their essence or in terms of related acts. 

If reward and punishment concern their essences, then no distinction is 

possible between one oct and another and betwaen reward and punishment. 

Consequently, both reward and punishment may concern one and the s.ame act 

at the sorne time, which is impossible. If reward and punishment con cern 

related acts, instead of essences, then the point is proven that in neither case 

do es reward and punishment concern . ghayr maqdür themselves. (115) 

Shë!ihl refutES this argument by showing that by not maintaining a distinction 

between reward and punishment in respect of one and the same oct, the above 

argument implies that one and the some act can be the object of both desire 

and detestation of Shëril: at the some time, which is absurdo 

He argues further tnat reward and punishment cannot be supposed to be concerned 
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with related acts, in this case to the exclusion of the act in question. If a 

connection between ghayr maqdür act and related act is necessary for reward 

and punishment, the meaning is that ghayr maqdür act is certainly effective 

in determining reward and punishment. (118) 

ShëtibT, therefore, concluded that an act even though not object of obligation 

may sti Il be subject to reward. Also, that being a subject to reward does not 

make anccttol::ethe object of obligation Thus a ghayr maqdur may be desired 

or rewarded, yet it does not mea'n that it is obligatory. To be obligatory, an 

act must be maqdür. 

From here, Shëitib'i proceeds to an analysis of mashaqqa and baraj which, he 

maintains, are not to be equated with ghayr maqdur in the senses which have 

been discussed 50 far. Mashaqqa and ,oroj make an act hard and difficult, 

but they are capable of being object of obligation. Sha!ibT, however, lays 

stress that aers consisting of mashaqqa and baraj may be object of obligation, 

yet mashaqqa and ~araj are not objectives of obligation for their own sake. 

Shëi!ibi develops his views in a detailed analysis of the term mashaqqa. 

Mashaqqa 

Mashaqqa is often confused with ghayr maqdür. The discussion below contends 

that a distinction among takllf ma là yutoq, (ghayr maqdü~ and mashaqqa must 

be ob:served. Sharl<a aims at none of them per se, but i1" does impose the 

latter though not the former. (119) This discussion calls for an investigation 

i nto the meani ng of mashaqqa. 
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Literally, sh-9..-9.. as in shaqqa calayya al-shay'(the matter became difficult 
.. 

for me), denotes something "tiresome" and "hard". The Qur·on says, 

"You could not reach it save with great trouble to yourselves (bi shiqq al-anfus) 

(17:7). This meaning when taken in the absolute sense -- without reference to 

its conventional (~) meaning in Arab usage -- acquires five particular 

technical (i~!ilë~iyya) senses. These five senses, in fact, stem from three 

considerations: (1) from the generalliteral sense of the word mashaqqa, (2) from 

the viewpoint of c. ëda i.e. wh ether a certain act is considered mashaqqa by 

Coda or not, and (3) from the concept of takl"ff itself i.e. a mashaqqa is 50 

neither in its literai sense nor in its customary sense but is rather derived from 

the concept of obligation itself. These three viewpoints provide the following 

five senses of mashaqqa. 

1. First, in a very general sense, mashaqqa, applies to ail meanings of 

"toil" or "trouble" disregarding their being maqdür or not, or being 

real or metaphorical. It is in this sense that taklTf ma la yutcq is 
----~ 

also called mashaqqa, because in order to fulfil a command which 

is supposedly ma la yutëq man puts himself into vain trouble. For 
--~ 

instance if a man tries to fly in the air his attempt wiii be in vain. 

But here a disti nction must, however, be recognized; IIflying in the 

air Il is called mQ. JQ ~ not mashaqqa; mashaqqa is rather the . 
effort made to achieve the end (i .e. flying ••• ). Thus it becomes 

obvious that even linquistic usage associa tes mashaqqa with maqdür only. 

2. In the second sense mashaqqa is applied to acts which are extraneous 

to the mu<tëd (customary). That is to say to perform these acts 
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means to incur hardship upon oneself. For instance, to observe fasting 

during sickness or a journey is not according to cada, and thus it incurs 

mashaqqa. It is here that the Shari(a makes certain allowances which 

are called rukhE by the fuqaho'. 

The third sense of mashaqqa is an extension of the second one. While 

the second concerns particular acts, the third concerns the totality of 

actions. 

It is persistence in uninterrupted performance of acts, although initially 

easy to fulfil, that crea tes mashaqqa and makes them difficult to carry 

out. In such cases the SharTca recognizes the principle of rifq (Ieniency, 

moderation) by commending the choice of acts which are not tiresome. 

4. In the fourth sense of mashaqqa, the hardship of an act does not result 

from its being against Cada but rather because it is additional to cada. 

J n other words customari Iy i t i s not mashaqqa but i t becomes so because 

one is obliged to do it. It becomes mashaqqa also because it crea tes 

responsibility in addition to the acts required by this worldly life. 

5. The fifth sense of mashaqqa also flows from obligation, but in a manner 

different from the fourth •. Whereas in the fourth an act is mashaqqa 

merely because it is an obligation, there being no addil'ional hardship 

other than this fact alone; in the fifth, there is an additional hardship. 

The additional element comes about because· taklif requires one to 

reduce (mukhëlafa) his own desires which incurs toil and hardship, 

since hardship is quite evidently seen in prevailing customary practices 

( cadat joriya). (119-121) 
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These five senses of mashaqqa constitute the framework for investigating 

whether mashag9a is included under the requirement of obligation or not. Shcjib1 

conducts this investigation by analysing the intention of the law-giver, the 

understanding of the term in ('éda, and the intention of the mukallaf. 

The first question is whether the Sharic i ntends mashaqqa or not. There are two 

kinds of answers to this question. One is given through the Sharics declaration 

of his own intentions, known through the Qur'an or tradition. The second mey 

be known through an analysis of the notion of mashaqqa in Share as distinguished 

from that in (oda. Both kinds of answers agree on the point that the Sharic does 

not intend mashaqqa per ~ The first kind of answer is manifested in the 

following: 

a) various statements in the Qur'éin and l:Iadith categorically deny any 

intention by the Shëric to impose hardship. (121-122) 

b) the existence of well-known allowances (rukha,) in Shar( prove the 

existence of concessions to rem ove hardship. (122) 

c) the consensus on the absence of any intention by the Shoric to make 

shoqq acts obligatory. If it were supposed that e Shar'fca did such 

a thing, it would be guilty of self-contradiction and hence self­

negationi . ~ sharlra cannot and does not aim at both comfort and 

hardship. (122-123) 

The second kind of answer is sought by investigating the notion of mashaqqa in 

relation to cada. 

Not every bit of toit and hardship is called mashaqqa in'ada. For instance, 
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seeking one' s Iivelihood through following a craft and trading, although it 

involves toil (kulfa), is not called mashaqqa. Rather a person is reproached if 

he avoids such efforts. Ali states of the human being in this world are toilsome 

(kulfa), yet they are not ca lied mashaqqa. (123) 

A certain act is not called mashaqqa in (ada when "it is possible (mumkin) 

habitually (muCtad) and the hardship (kulfa) entailed by the act does not interrupt 

the act in general practice (!! al-ghëlib al-muCtëd)" (123) ln this sense 

mashaqqa in relation to muctad can be of two kinds: Mashaqqa muctad, or the 

hardship entailed by an act which is possible to bear and within the capacity 

of man,although it is, in fact, hard for him; Mashaqqa khëirija 'an al-mu<tad, 

or "when the perpetuation of a certain act leads to its discontinuation, wholly 

or partly, or results in a defect (khalal) in the doer of the act (~bibuhü) in his 

person, property or in his states". (123) Such acts are called mashaqqa and 

are extraneous to muctcïd because they are not possible to perform habitually. 

Having established this distinction, Shëtibf points out that mashaqqa kharija(an 

al-muCtëd is obviously not maq~ûd by Share • Even - mashaqqa muctada is not 

maq~üd by itself in an obligation. It is required rather because the obligation 

serves the ma§laba of the muka lia f. (124) 

There are three possible objections to this position which are discussed in the 

following lines. 

First is the fact that the very term, taklif, which is used as an appellation for 
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these acts entails the meanings of kulfa and mashaqqa. An act is demanded 

only insofar as it entails mashaqqa, and this is why it is called taklif. Hence 

mashaqqa i s the maq~üd of the Shëiri' . (124) 

Shëitibi answers this objection by explaining that taklif can be directed to the . --
muka Ilaf in two aspects: 

(l) First because takl'ff is mashaqqa and (2) Second because there is an immediate 

or forthcoming ma~laba and good lobe ach ieved for the mukallaf. Shëitihl 

obviously favours the second aspect as the only magsüd of the Sharic• The first . --
cannot be maq~üd because both of these two aspects cannot exist together. 

The fact of maslaha being the magsüd has been established in the first section. . . . 
Hence mashaqqa per ~ cannot be maq~üd. Why, then, is an obligation called 

taklff? Shë'tibT answers tha~ in the usage of Arabs, a thing derives its name 

from its inseparable attribute, although,in usage, thi s inseparable attribute 

is not intended. It is on the basis of this rule ofCjlm al-ishtiqëiq (etymology) 

that an act is called taklif because it entails kulfa and mashaqqa, not because 

taklTf in the sense of Kulfa is the aim or purpose of this act. The consideration 

of Kulfa is possible only when the term taklif is applied in a majëizl (metaphorical) 

sense to a certain act rather than using the term in its bacifqctal-wasJ' al-Iughawl 

(the essential posited meaning of a word in a language). (125-126) 

(2) The second objection is that the Shëri' knows what a taklif is and what it 

incurs, and since it is known that every taklif incurs mashaqqa it follows 
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that the shëiric knows that a taklTf incurs mashaqqa. It is, therefore, evident 

that by imposing a taklif, the Shàri< pur poses also to impose mashaqqa. (124-125) 

Shë!ibi answers this objection by refuting the equation of the knowledge of 

sabab and musabbab wi th qa~d (intention). He argues that even if in this 

particular case knowledge of sabab and musabbab is considered as intention 

(qa~d) it would be considered only as leading to the whole; the intention for 

mashaqqa is only secondary. But even within this supposition the position comes 

to a contradiction because, even though secondary, the intention for mafSlda 

(mashaqqa) is posited together with intention for manfaca (maflaba). Hence 

the Sharic does not intend mafma i.e. mashaqqa. (126-127) 

Secondly, it is evident from the Qur'ën and etc. that the Shàric intends to 

remove hardship. How can it be then maintained that the Shëric intends to 

impose and remove mashaqqa at one and the same time? 

To sum up the discussion, Shëtihl maintains that: 

IIThe obligation of murtadat and the like do es not 

entail mashaqqa as explained. Hence what ne­

cessarily follows from taklif is not called mashaqqa; 

irrespective of whether the knowledge of its occurrence 

necessarily requires it or necessitates the intention for 

it. U (127) 

There is, however, another dimension of the problem. Granted that the Shàri c 

does not intend mashaqqa in his imposition of taklif, should a mukallaf intend 
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mashaqqa while fulfilling his obligations or not? 

Shâ!ibl l s general answer is in the negative. The mukallaf should not intend 

mashaqqa because the shâric does not do so and because the mukallaP s intention 

must correspond to that of the Shëric • Consequently the mukallaP s intention 

shou Id be concentrated on act rather than on mashaqqa. (128) 

ln details, however, the problem is more complicated when acts and mashaqqa 

are looked upon from different points of view. 

First, the acts themselves, in this case, can be considered in two categories, those 

which are permissible and those which are not so. (133) ln the latter case, the 

intention to perform such acts is obviously forbidden. The problematic matter 

is those acts which are nothing but mashaqqa in themselves but which the Shëri c 

imposed as such, as for instance punishment (Cuqübat). Shëribi maintains 

that even here the intention of the Shëiric is not to impose mashaqqa as such, but 

to acquire ma~laba or to remove mafscda by this mashaqqa. Accordingly, the 

mukallafls intention must also be ma~laba and not mashaqqa as such. This is 

the reason why if a mashaqqa (such as a ~ ~tli) to 9ive ail his property for 

charitable purposes) contravenes some 9arüri or ~ëii principle in dln (i.e. the 

limitation of such a voluntary distribution to only one third of one l s property), it 

will be deemed as void. (149) 

Next is the category of acts which are permissible. These are to be considered 

in relation to mashaqqa whether this mashaqqa is ikhtiyéiri (by man l s own choice) 
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or ic;ltirarf (imposed on man not by his choice). Another point to be considered 

~- ' 
regarding mashaqqa is whether it is so called in C'ëda or not or whether it is 

extraneous to ail such considerations. (133) To simplify.,we can divide 

Shétibl' 1 s discussion of mashaqqa into the following 3 categories: 

1) IkhtirOrT, where the mukallaf intends mashaqqa by his own choice. 

2) IsltirorT, where mosnaqqa is an inevitable consequence of a certain 

action. 

3) Khariji, where mashaqqa is nei ther of the above but rather 

falls upon the mukallaf without having any connection with them. 

We will deal with these three categories one by one. 

Mashaqqa Ikhti}'ori yya 

As already mentioned, Shatibi maintains that since Shëric does not intend 
# ----

mashaqqa per se, one must not seek for mashaqqa. Mashaqqa ikhtiyër1rYa. 

therefore, is condemnable according to him. There is, however, one point 

where one may argue that a mukallaf may intend mashaqqa to augment his reward on 

the assumption that reward is enhanced in commensuration with the hardship 

suffered. (125) 

Shë!ibi reiects this kind of reasoning. First, because, to him, the whole concern 

of taklTf is with action (('amal) and this is also that at which the S hëric aims. It 

---- ---- ---
is, therefore, action and not mashaqqa which increases reward. (127) 

Secondly acts depend on intentions. The intention must, therefore, correspond 

to the intention of the Sharicso as to produce acts which are intended by the Shari'. 
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To seek mashaqqa, in this case, would be to violate the intentions of Sh5ric . 

This violation cannot earn reward. (129) 

ln opposition to Shëtib1" s view a considerable number of traditions are quoted to 

the effect that a reward is connected with the hardship of the act, and the 

more the hardship the greater the reward. (129-130) Second evidence to 

oppose Sharib"f is the situation of arbëJb al-a~wal (~s) who try their utmost to 

increase C'azTma and hardship in rejection of rukh~. (130) 

Shëtib1 refutes these evidences on the following grounds: 

1 • Ail such reports are akhbar abëd and relate only one matter. They 

do not constitute istiqrë' qari. Our concern is Qat<iyya not ~nniyya • 

Hence these ~anniyyat cannot invalidate our position. (130) 

2. In the final analysis these traditions do not favour the intention of 

mashaqqa; rather they stress the acts themsel ves. The intention to 

bring about mashaqqa is a secondary (tëbiC'a) not the primary (matbü(a ), 

concern. (130) 

3. Rather there are traditions in which the Prophet reproached those who 

opted for hardship. His proscription (nahy) of hardship (tashdid) is so 

weil known in Sharica that it has become a definite principle (~ qat<i). 

(132-133) 

4. As for arbcb al-aQwal, even in their case it is not correct to say that 

they intend to bring about mashagga only. Their purpose is to disregard 

their own huzüz 
~ 

(self-considerations) so as to fulfil their duties 

to~rd God. Sh5ribT explains this point more fully in the case of baraj. 

I-jaraj is an act which causes an impediment in fulfilling the bUfüf' 

The arbab al- abwal prefer to forego their ~u~ü~ in favour of their dut y 

towards God, because of fear or love of God. (132, 147-148) 
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Mashaqqa IcJtirariwa 

ln general terms, hardship can be seen in three ways. First, there is the hard-

ship which has become part of daily life and is no more called mashaqqa but is 

rather expressed by terms such as kulfa, taCb etc. This is called by ShëJ'ihl 

mashaqqa muCtëd. Second, there is the type of hardship which is not habituai. 

It may not be impossible to bear, but it might be so poinful as to be too difficult 

to endure. This is called by ShëtibT mashaqqa ghayr muCtad. The third 

category lies on the fringes of the second one. In itself it may neither be im-

possible nor poinful to bear, but it becomes an impediment to the performance 

of other acts. This is calledJ;taraj. (133) 

According to Shëtib'f the first type of mashaqqa is not in question at ail because 

it is, in fact, not considered mashaqqa. The discussion here does concern the 

second type when the mukallaf chooses it for its own sake. This type has been 

dealt under the category ikhtiyëri. If it becomes so difficult as to be impossible 

to carry out, this type is discussed under the category ghayr maqdür. 

What concerns the category of idtiror1 is, in fact, the third type of mashaqqa . 
•• 

This kind of mashagga is usually either an inevitable result of a certain act, in 

that case called baraj, or it cornes about from without; neither from the mukallaf's 

own choice nor as a result of hi s action. This kind is discussed further below 

under the heading khariji. The category icitirorl thus deals with baraj actions. 

On baraj actions, Shéitibf' s basic position is that they are revoked where they 
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become impediments in fulfilling essential obligations. 

According to Shëtibf Qaraj is revoked in the following two cases: 

1) First where one fears being cut off From the Path (al-khawf min 

al-inQit§( 'On gl-tarlq, That is, when inconvenience in performing . . 
a certain act amounts to abhorrence of it or crea tes a dislike for one' s 

obligation, that inconvenience is called haraj and is revokable. The 
!.--

revoked acts include ail that may cause any harm to occur to one' s 

body, intellect, property or condition. (136) 

2. Second, where the fear of falling short of fulfilling ail of one' s duties 

occurs, or, at least, where one' s indulgence in one act cornes into 

conflict with his other duties or results in neglecting other duties. In 

sorne cases this indulgence prevents one from fulfilling his duty to others. 

Thus he stands condemned because he is required to carry out ail his 

duties without neglecting any one of them. (136) 

Shatib1' s argument in favour of the above observations are based on evidences 

from the QurJan and Hadith to the effect that "God made this blessed upright 
..1--

Sharl(a generous and convenient and by making it so He won people' s hearts 

and evoked in them love for Shari(a. If they had to act in a way against con-

venience, they could not honestly fulfi 1 their obligations." (136) 

There are, however, instances from the Prophet' s own actions (and from others) 

when people opted for the harder acts. Nevertheless the Prophet is quoted 

frequently prohibiting or promoting the deliberate creation and seeking of hard-

ship. This poses an apparent contradiction to Shëtihl' s position. 

Sha!ibl resolves this problem, still maintaining his original position, by concluding 

on the basis of an analysis of verses of the Qur'cn and of certain abadfth that, 

"The maq~üd of the Shèri(is that the prohibition be based on sorne intelligible ci lia. (138) 
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ShatibT maintains that the cilla of the prohibition in this case is the fatigue . --
or impediment which results from an action and which makes it difficult or tiring 

to carry the action on further. In the case of the second situation, theCilla 

lies in the fact that the action impedes carrying out other duties or others'. 

d • Th • 1 if. d •. d' 
utles. e contrary IS a so truei an achon oes not conshtute an Impe Iment 

in the above sense, it will not be prohibited even though it may be hard. 

Shëtil:ii thus conc\udes: 

"In fine, prohibition based on sorne intelligible 'i1la is the maq~üd 

of the §.b9D~. Since this is true, the prohibition de pends on 

there being an cilla both for its affirmation and its negation." (138) 

There is, however, one situation of hardship worth considering. That is a 

situation where an obligation involves a risk of losing one' s life and yet a person 

opts for it. Is his option valid? Shë!ibl examines this situation by asking the 

following question: Did the Shëiri' remove mashaqqa because it is His right 

(~aqq) or because it is the right of the (abd? (142) ln his answer, Shëtib1 

takes into consideration his previous arguments about God' s not intending 

mashaqqa and observes that "when someone chooses to see the act as a rightcf 

(rather dut y towards) God, the act is absolutely forbidden, (because God has 

removed hardship from religion). But if one regards it as a right of the cabd, 

it is not absolutely forbidden, but rather be left to one' s choice. 1I (143) 

ln this context Shëitibi reconsiders the case of arbab al-aQwal and their like, 

the people who choose extraordinary hardship in preference to· 'S-har<i allowances 
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or who indulge in certain duties in order to disregard others. Shétibl considers 

the attitude of arbab al-a~wal towards Shari obligations as extraordinary. 

Shatibi explains his view by making a distinction between two kinds of people: 

1. Arb"ob al-~ufOf: those for whom carrying out a particular oct causes 

extraordinary hardship, or for whom not availing of :: Share, allowance 

means inviting harm. Such people must not carry out an act of this kind 

and should avail themselves of Sharc, rukhsa. ------'-
Shatibl, however, warns against the other extreme of following one l s . 
~ufÜ~ absolutely so that one departs from the bondage of (ubüdiyya. (146-147) 

Il The true position according to Sharira is a combination of both aspects 

with a view of balance (radl); to pursue onels huzüz as long as the 
_ .&....S.-...t-

pursuit does not interfere with an obligatory dut Y , and to abstain from 

~u~u~ as long as the abstinence do es not lead to prohibition. Il (146) 

2. Ahl isqé! al-bu~ijf: those for whom such acts do not bring about fatigue 

and hardship because of their acts being governed by fear, hope or love. 

The fear makes the hardship feel lesser; the hope relaxes the hardness of 

the act, while the love renders the act rather enjoyable. This group is 

so engrossed in fulfilling their dut y to God on the oosis of fear, hope 

and love that they even forget their own bu~ü~. They give up personal 

considerations. (147-148) 

Mashaqqa Khéri ja 

There is a third category of mashaqqa which falls upon mukallaf from without; 

it is neither intended by the mukallaf nor is it a result of any of his actions. 

ln the above discussed categories, mashaqqa was a necessary part, or a conse-

quence, of mukallaP s intention or action. In the present category, mashaqqa 

is khëiriji (externel) to his intention as weil as to his action. 

Shëi!ib1 maintains that the .§.bfu.i' does not intend the continuation of a mashaqqa 
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as he did not first originally intend to impose it. The only explanation for 

the imposition of mashaqqa kharija when it is known to be intended by God, 

is that He intends it in order to test and examine the faith of the mukallaffn. 

It is, neveretheless, understood from the totality of Sharica that it is per-

missible to remove mashaqqa absolutely to eliminate the related mashaqqa 

and to protect the permissible bUtÜf from being affected by mashaqqa. 

SharTca even allows preventing mashaqqa before it occurs. (150) This 

permission is known ~ priori (9arüratan) in din. (151) 

ShCitib1' illustra.tes mashaqqa khëirija with the following: hunger, thirst, cold, 

heat, sickness, bodily harm, etc. Removing ail of these mashaqqas is allowed. (150-151) 

Shà!ibf, however, observes an important detai 1. The obligatory nature of the 

demand to do away with the mashaqqa differs in two kinds of mashaqqa kharija. 

The first is that where the obligatory nature of the removal of mashaqqa is 

proven, such as in case of an attack upon Musl ims to destroy Islam. 1 n such 

cases, the mashaqqa consists of an attack or a possible domination of non-

Muslims. The obligation to do away with this mashagga is undoubtedly proven. 

ln the second kind of mashaqqa khorija, for example, an incurable sickness, its 

elimination is not irrefutably demanded. In such a case the imposition of hard-

ship and the endurance of trial must be borne. One must submit to such a 

mashaqqa as a qa9o' (decree of desti ny). 

Shëltibi sums up the discussion on taklTf in reference to mashaqqa with the . ----



330 

following three conclusions: 

1. Whether mashaqqa falls upon the mukallaf particularly and singularly 
aR- âX-

(in such a case, called~mashaqqathCi~~), or fa Ils upon others t~~ether 

with him or falls upon others because of him, (calledpashaqqa femma ), 

in every case, a mashaqqa is not required by ShCiric neither in its essence 

nor in the act that leads to it. If there be a conflict between two obli­

gations to eliminate two mashaqqas, the elimination of a mashaqqa which 

is (émma (general) will prevail over the elimination of +ashaqqa 

tkhë~F (parti cu lar) • ( 154-155) 

2. Mashaqqa may be muCtëd or kherij (ant~uCtëid. In case of its being 

muctëid, its removal is not intended by the Shérif just as its imposition 

was also not intended. The removal of this kind of mashaqqa means 

the discontinuation of takltf. 

ln case of a mashaqqa which is kherij ('an~u(tad, since it is conducive 

to disruption in either din or dunya, its total removal is the maq~üd of 

the ShériC.. 

There is, however, one consideration. The hardship involved in acts 

is not the seme in ail cases; it varies from time to time, place to place 

and state to state. This is the reason why the seme mashaqqa may appear 

to be khàrij ("'an~Uc.téd in certain cases while, in fact, it is mu<tëd. 

Shëitib"i explains this difficulty by saying that a mashaqqa following from a single 

aet has two ends and a middle. The higher end of 't - 'mashaqqa is such 

that when something is added to it j': mashaqqa ceases to be muCtad. 

This does not, however, exclude mashagga from being essentially muc:tad. 

The lower end is such that were something subtracted, there would remai n 

no more mashaqga attributable to that act. 

3. Shar1ca, according to its requirements, follows precisely the middle 

way in its obligations, taking both sicles equally. Obedience to law 

cornes within the capacity of man without necessitating any mashaqqa 
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or any leniency. 

Now if Sharica legislates in view of the mukallaf' s deviation From the 
middle point to one of the above-mentioned ends, the legislation will 
aim at returning the mukalla( to the just middle. But in this process 
it will lean on the other side so as to restore a balance. 

oJ.-Following this line of argument, it is to be concluded that everY,~ulliyya ttR-
sharCiyya (uni versa 1 legal principle) essentially takes the middle position. 
But if it leans toward one of the extremes, it will do so because of actual 
or possible inclination towards the other end. The tendency to tashdfd 
(severity) is brought forward to balance the laxity in a mukallaf' s 
regard for Din. The tendency to takhfif (laxity) is brought forward to 
balance hardship and severity. 

The departures From the middle position, as reported in traditions, must 
be understood in the light of the above explanation. This departure is 
meant to balance the severity or laxity, whichever the case may be, 
inherent in the act, the object of obligation. Similarly the stress on 
piety (~() and asceticism and the like, wh en they appear to be 
departures From the middle position, should also be taken as an attempt 
to balance the laxity in obligation. 
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SECTION FOUR 

AN ANALYSIS OF THE TERM TA(ABBUD: DISTINCTION BETWEEN 

LEGAL AND MORAL AND RELIGIOUS OBLIGATIONS 

This section deals with the purpose of the lawgiver in making the mukallaf subject 

to the rules of SharlC'a. In other words it seeks an answer to the question of the 

nature of 1 ego 1 obligation. 

The preceding section discussed the aspect of legal obligations which concerns 

the legal command and the mukallaf' s physical capability to perform it. This 

section deals with that aspect of obligation which has to do with the mukallaf 

himself - his intention and motive. The argument here is, again, that legal 

obligation is essentially motivated by the ma~laba of the mukallaf. To explain 

this, Shëi!ib1 clarifies and analyses the notions of ma~laba and taCabbud which 

are often considered to be opposed to each other, in reference to obligation. 

As elaborated earlier, the notions of zuhd and ikhla~, as expounded by the ~CJffs, 

laid special stress en tark bu~ij~ al-na~ as a necessary qualification of (ubüdiyya 

or the ~üff understanding of obligation. 
3 

Shàtibl mai ntai ns that although legal 

obligation also aims at taCabbud, yet. bu~u~ are not denied by tatabbud. It 

is in fact the conformity of action with the objectives of the lawgiver which is 

the real meaning of taCabbud. The sense of hardship contained in the meaning 

of taklff (obligation) is not the denial of the necessities of lifei it is rather 

perseverence in fulfilling the obligation and its universality that makes it hard. 
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'c, The ~,üfi sense of taCabbud is further refuted by the limitation of the scope of 

taCabbud in the sense of mere obedience. For Shë.tibl, this sense applies only 

to the <ibadat, while Cédat are governed by ma~laba. Since according to him, 

in the final analysis, the ta<'abbud in (ibàdët is only one aspect of mailaba, 

and ma~laba in Cadàt is not opposed to taCabbud, ShatibT concludes that legal 

obligation is motivated by the ma~laba of the mukallaf. 

The discussion in this section is arranged in twenty problems. The three main 

topics discussed are as follows: 1) ta<'abbud and the problem of bu~ü~; 

2) (awc 'id; 3) the division of obligations into cibadc3t and Cadat in accordance 

with the considerations of taCabbud and maslaha. 
ft , 

Ta<"abbud and the Huzüz 
~ , . 

Shatibl opens the discussion by saying that "the legal objective in instituting 

the law is to relieve the mukallaf from the stimulus of his passions (hawa) so 

that he be a servant of God voluntarily ( ikhtiyaran) as he is so naturally 

(iQtiraran, by compulsion)". (168) 

To prove this point he argues from the Qur'an and sayings of the Prophet 

where following one' s passions (hawëi) is condemned. (169) He further con-

tends that human experience in society (al-taj5rib wa'I-'àdàt) also tell us that 

ma~lib, be they those concerning religious matters or be they mundane, 

cannot be achieved by following passions and selfish motives. (170) 
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The above position may appear to agree with the anti-ma~laba viewpoint in 

denying the interests and desires of the people, and may imply a demand for 

abso\ute obligation. It is at this point, however, where ShàJ'ibl makes a signi­

ficant distinction. He denies the identification of ma~ëiliQ with shahawëit 

(desires), hawa (passion) and aghrSp (personal interests). He stresses that Sharlca 

aims at the maF.IiQ, not at realizing hawo. He does not accept the idea that 'akhdh 

Qu:;üf can be equated with hawa. (172) ln order to distinguish between hawëi 

and buzuf' ShBtib'f argues in detail that following the passions is condemned 

even in cases where the act concerned is in itself praiseworthy, but this is not 

so insofar as bU7Ü~ are concerned. (174) The reason is that an action performed 

in obedience to the stimulus of passion, obviously, pays no attention to the 

Command or Prohibition of the law, whereas seeking fulfilment of ,;' ': bU7Üt and 

aghroej is not opposed to the objectives of Sharf(a in the above sense. (174, 172). 

One can seek bu~ü:; by making them subservient to' - ma~lib which are the 

pu pose of law. Referring to the ~üfis 1 states and experiences, Shatibl argues 

that by denying bu~ü~ al-nafs these people aim at something praiseworthy; but 

by suspending the observance of the legal obligations or by aiming at things which 

may bring happiness to them, they are merely obeying the demands of passions. (175) 

On the contrary, Shë!ibf argues that one cannot avoid ~u~ü~ in fulfilling legal 

obligation. He says furthermore that ikhlëi~ or more specifically takhlr~ al-ba~~ 

(purification of baH') does not mean denial of bu~ü~. The main points of 

of Shëijibl ' s arguments are as follows: 
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From the standpoint of batf, maqë~id may be divided into two types: 

~maqa~id:~~iyya (essential objectives) in which the mukallaf has no 
~ 

~ 

ba~~ and maqO~id tëbi<a in which the Qaf~ is provided. ~ Maqa~id 

II.l-ailiyya means universal necessary obligations consisting of the Five 

Ma~li~. (176) Examples of ~ are obligations in which the 

natural desires (shahawët) and pleasures are also aimed to be satiated. 

(178) Shatibi argues that int~aqa~id~abi<a, the shahawtit are, in 

fact, a means to achieve the~maqOiidê~liyya and, thus, no longer 

remain ittibac al-hawa. In fact, God knows that din and dunya are 

maintained and weil preserved by these stimulii in man which excite 

him to acquire what he and his fellow bei ngs need. The desires to eat 

and drink are created so that when he is hungry and thirsty, they motivate 

him to seek means to fulfil this need. But there are certain desires 

which one individual cannot fulfil alone; hence he needs the co-operation 

of others. Thus, although each one fulfils his own desires, in fact, at 

the sorne time, he is also,working for the benefit of others. Hence 

his seeking of QUfUt is, in a sense not entirely a hawëi. On the basis of 

this consideration seeking of bUfüf is made permissible, not pro-

hibited. (178-179) 

[J, p).-

Through a detailed analysis oftmaqëi~idka~liyya and tëbiCa , Shëtibf 

demonstrates that in obligations where hazz of the mukallaf is not 
~ ----

the primary ~oal (bi'l qa~d al-awwal) it is realized indirectly (bi'l qa~ 

al-~). He shows also that where . Qaff is the primary goal, 

the act is naturally relieved of I)atf' because to seek I)a:g in this case 

becomes part of the obligation. (183-186) 

3. Takhlf~ (purification) or tajrid (abstraction) from baf; is thus achieved 

in those cases where baff is permitted or demanded even when one is 

actually seeking ~u~üf. This occurs for the reason that if the seeking 

of baff is qualified by legal provisions and other such conditions, there is, 
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in fact, no more a hazz for mukallaf insofar as 
~ 

(186) 

hazz is a requirement, . .. 

4. The legal penalties in which there apparently figures no ba~~ for the -
mukallaf, are, in fact, a means to protect or realize hazz of the 

~ 

mukallaf. The penalties are meant to prevent persons from harming 

others' maJlaba 50 that 

way, (190-191) 

ma~li~ in general are maintained in a better 

Shëribi maintains that in fulfilling an obligation an act would thus accord either 

'h ~n - 'dot~I' 'h _1). - 'dJ--b, If ' f ' h 
Wlt ~-maqasl a~ Iyya or Wlt e.u::-maqa~1 ta ICa. It con orms Wlt 

--'-k t---
tIi~ 

(1.l.maqa!iidka~liyya, its validity cannot be questioned, no matter whether it be free 

From ~a~f or provide for ~af~' ln other words the criterion is the seeking of . 

maqa~id not tark Qu~ij~, (196) This conclusion sheds a new light on the notion 

-
of ikhla~ (si nceri ty, purification), Contrary to the usual defini tion of ikhla~, 

which insisted on negation of bu~ü~ to be ikhlo;;,Shë!ibf concluded that it is 

conformity with~aqâ~id~~liyya which draws an act closer to ikhlâ~ a I-<'ama l, 

and the oct then becomes an aci' of <ibàda, whether it was originally coda or c.ibada, (202) 

4' 
ln cases where the oct accords with '.-maqé~idktabiCa, the case is somewhat 

di Herent, Here the cri teri on cannot be· tobiCa, hence i t must be seen 

whether the oct is connected with i~maqasid~;liyya, If it is so connected, 
• t-. ...:..--:.....:.-

even though it seeks ba?:f al-nafs, the act is undoubtedly one of obedience, (207) 

This connection is either actual such as a declaration of intention by the mukallaf, 

or potential such as acts which are means to the permitted oct, If this connection 

With~~liyya is absent, then the act is simply one of ~ar~ and hawéi. (207) 

\ 
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Sh~tibï explains the matter further by saying that if the seeking of bu~ü~ were 

the absolute opposite to obedience, it would not have been permissible for any-

one to perform any act of (ada unless there were no intention and effort to 

achieve the Qa~~ al-nafs. ln fact there is no such command in Shari<a, nor 

is the goal of QU:fOf in al-tamal al-(àdiyya proHbited, even though the !awgiver 

always lays stress on ikhla~. (208) 

If the intention toachiae ~a~~ is denied in al-a(mal al-'àdiyya, any 

hope for paradise or fear of hell in reference to acts of <ibëdàt would render them 

invalid ((amal bighayr al-~aqq). Such Cl conclusion is obviously absurd in view 

of the numerous verses in the Qur'an and of the sayings of the Prophet which 

promise reward and punishment for such cct:;. To act in hope of reward or with 

a fear of punishment is certainly an act of seeking bu~üz. (210) 
-----!.. 

To defend his conclusion, Shàtibi, in addition to rational and traditional 

criticism, particularly mentions Ghazëli' s views on huzüz and clarifies his own 
.!........!..-! 

position by criticizing- Ghaz~lf (214-215), Shë!ibT explains that obligations are 

divided into two categories. First, there are the Clbëdat, by which one seeks 

closeness to God. They consist of Belief ('iman) and its subsidiaries as funda-

mentais of Islam and 011 Cibëdët. The second category is cëdat. Satisfaction 

of Cadat obligations means spreading masalih absolutely, and opposition to 

meeting these obligations means spreading mafàsid. The second kind of obliga-

tion belongs to this world and aims at masëlih of the people. The first has . . 
to do with the rights of God in this world. It does not aim to yield masalib in 
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this world but rather in the hereafter. (215) 

Now in the first category .' E-~ hazz in the hereafter is established and lawful. 
~ 

The seeking of hazz in this sense cannot be called shirk (polytheism), nor is 
~ --

it a denial of ikhlôs. 
-...l. 

Furthermore, even according to Ghazàli, the highest 

aim of Cubüdiyya is nazar ilà al-mabbüb (the vision of the beloved) in 
--!- - ----==----

ëkhira, which is also a ba7~. (216) ln fact Ghazali calls it baf~ ~ (great 

joy). Aise to demand complete negation of bu~ü~ is an impossible obligation. 

(216) Seeking l ~ ba~~ in this world in Cibadët such as to performCibëdat in 

order to earn the praise of the people, or for sorne strictly personal considerations 

like fasting in order to save money, etc., are matters which affect the ikhla~ 

of (ibëdët. (218-219) 

As to the second category of obligations, i.e. caddt such as nikëh (marriage), __ -----L. 

baye (sale), etc., it is weil known that the lawgiver intends through these things 

the maintenance of the immediate ma~alib of the people. Since such is the case, 

seeking ba~~ in performing this category of obligations cannot be contradic-

tory to the intention of the lawgiver. Further, if it were wrong to seek these 

bu:;ü~, the Qur'éin and Sunna would not have mentioned them as being part of 

God' s Grace and favour. (222) 

The distinction in (adat and 'ibadét may be observed from the point of view of 

niyëba (proxy) as weil. Niyëiba is not al\owed in t.ibadat, whi le it is lawful 

in ('ad~t with the few exceptions where the obligation is specific and individual. 
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The criterion in this regard is the consideration whether the baH which one aims 

at can be realized by someone else for him or note If this obligation can be 

realized byanother, then niyaba is valid; otherwise, note For instance, in 

matters of sale etc. niyëba is val id, but it is not in matters such as eating, 

drinking, marrying, etc. (227) 

Since ba~~ is distinguished from hawë, Shà!ibf enumerated three characteristics 

of the obligation which provide assurance that the effort to achieve pa~~ in 

obedience to the lawgiver will not reduce one' s act to hawà. These charac­

teristics are dawàm (perseverance) (242) uni verse li t y (kulliya ) and the 

generality (C'umüm) of the obligation-

It is a test of one' s obedience when one has to meet an obligation constantly. 

(243) The characteristic of kullf (universel) requires that ail obligations, and 

each obligation in its entirety, must be met without there being any possibility 

of getting exemption from sorne or part of an obligation. Ail particulars and 

parts of an obligation are obligatory without preference of one above others. (244) 

Being<ë5mm, the obligations are obligatory upon each mukallaf without distinction. 

The only exception to this (umum is the Prophet, in respect to his regular 

obligations as weil as to his special distinctive privi leges (mazëiyô) This case is 

unique, partly because khawëiriq al-cadét (deviation from regular habits) are 

often equal to 'adét in the case of the prophets. Since as a general rule the 

acts of the Prophet are obligatory, as models to be followed, and the cases of 

khawëriq al..cëdët are impossible to be followed, the latter must be considered 
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as special to the Prophets. They are not obligatory to be followed unless the 

SharTca explicitly demands 50 and then only if they do not disagree with 

Shar"f(a. (249-266) The main argument that underlies this discussion is that 

the extraordinary acts of the Prophet where he appears to be abandoning ~u~u; are 

in fact khawàriq 01- cadat in the case of commen men. (269) Since Sharlca is 

universal, it cannot oblige 011 men with things which are khawëiriq. (275) 

Invalidity of the khawariq, however, does not mean that law does not or cannot 

be changed. What ShâtibT is stressing is the fact that the kh::t~riq do not convey 

the sense of legal change; they are rather exceptions to laws of nature. In 

addition to Prophetic revelation, Shàtibl inc\udes Kashf (mystic revelation) and . --
ru'ya (dreams) of the awliya' in khaworiq. (266-269) ln order that it 

may be understood fu lIy, this discussions requires a rather detailed analysis of the 

notions ofcëidët and khawariq, and their relationship to the rules of SharlC'a. 

The analysis of cada is presented in the following chapter, as it is more suited to 

5 
the discussion there. Briefly, Shâtibf uses Cadat both in the sense of habits, . --
customs and human behaviour and as an opposite term to' ibëidat. Essentially, 

<'éda belongs to the physical world. CAdat are constant; and when sorne event 

happens contrary to ('oda i t is ca Il ed kharq a l..tada . Not a Il of the C adat are 

constant, however; it is, in fact, only the universals of being which are constant; 

ai- vJ. ' 
Shëtib, ca Ils themJcawa'id mustamirra. Sorne of these cawa 'id are ei ther i ntroduced 

• <k j,-----
cJ/ J 

or sanctioned by Shari<"a, hence called/awa'id sharc.jyya. Others are current 

" vJ- k J-
in the practice of the people, hence called 'awa'id jâriy a. SharTca does not 

k. I-i--

aL J.-
oppose (awa 'i d joriy'a; in fact, i t shows a constant regard for them. There are, 

l\ ~-
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however, variations in the practice of these cadat. Aiso they change with 

time and place. 

~ ~~ -
A detailed analysis of ~awa'id sharCiyya by Shatibi reveals trat maslaha is the 

h • • • 

basic consideration both in the change and the continuity of these (awa'id. In 

tJ.~ cJ~ 

the light of this view it may be seen that ta<abbud toward /awa'id (har'iyya 

is not devoid of ~u~ü~ and ma~la~a. 

T aCabbud and Ma~la~a 

From the above analysis Shëi!ibi concludes that the essential consideration in 

'ibadât, insofar as the mukallaf is concerned is taCabbud without regard for mefan' 

(i nner meanings). In Cédat, on the other hand, the essential consideration is 

that of ma<anT. (300) This conclusion is further demonstrated by the following 

points of argument. Firsr, from a survey of Sharlca it may be inductively known 

that provisions such as tahCira (ritual eleanliness) and tayammum (ablution with 
.---

dust) in the realm of _ Cibadëit are diffieult to explain, exeept in ter ms of 

taCabbud. (301) ln the realm of~adCit, it is obvious that sueh provisions are based 

on ma~laba of the people. It is thus induetively diseoverable that the lawgiver 

relies on a regard for ma§laba in C.ëidét. (305) 

Seeondly, in c ibadc'it the extension of the scope of taCabbud is not intended. (301) 

ln other words, the obligation is limited to the specifie eommands eomprised in 

t:ibadët. This is why no explieit reason is given for promulgating sueh 

eommands. In the case of ('adàt, on the eontrary, the extension of the rules is 

the purpose. Henee the lawgiver generOJsly explains the rules of law relating to 

Cëidat in respect to their "ilal (reasons) and ~ikam (wisdom). (306) 
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Ta('abbud and macnajma§laba, however, are not opposite terms for Sha.tibT. He 

characterizes ta('abbud by various statements: "a l-ru jù< ila mujarrad mëi baddahu 

al Sharic 
Il (recourse only to what the lawgiver has determined); (304) AI-inqi~ 

li 'awamir Allah" (being bound by the commands of God). (301) liMa huwa 

~aqqun lillah kha~~tan" (that which is the exclusive right of God). (315) 

"Rëji (un ild COdami mdCquliyat al-ma (na (that which refers to the non-

intelligibility of its meaning). (318) ShëitibT defines ma C na in this context as 

follows: that is "9abtu wujüh al-ma§élib" (to define the aspects of ma~alib). (308) 

The distinction between taCabbud and mQC.na or ma!laba occurs initially in 

reference to the question whether the reason for a command is intelligible or not. 

If the reason is intelligible, the command is based on macna; otherwise, it is 

ta~bbud. (314) This explanation is as yet insufficient, however, because the 

"intelligibility" needs further to be qualified. Shàtib'f explains that "intelligibility" 

applies where the maCnâ or ma~laba can be extended as anCilla to other similar 

cases. If the ma<na is extendable, it will still be taken as taCabbud. (309) 

To i lIustate, 

"The requirement of dowry in marriage is one of those matters in 

which the human reason cannot understand (determine) the specific 

masalih in these commands, so that they could be made analogous 

to other cases. We know that the required conditions in marriage 

such as that of the guardian and the dowry, etc., are laid down 

to distinguish marriage from fornication (sHëb) •.. But (if they are 

considered as being the:ilk!. of marriage ) they are but general 

princip!es just as humility and submission to the Sublime are the 

reasons for the obligation of cibëdët. This amount (of ~i lia is not 

sufficient to establish an analogy, to extend the above rule to 

further cases; so that one might say that were a distinction between 
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marriage and fornication to be established by sorne other factors, the 

above conditions would no more be required. 1I (308) 

This explanation implies at least two things: one, that ta(abbudot according 

to ShCitib'f, are absolute obi igations in the sense that they must be fulfi lied 

without asking for the reason, and second, that taCabbudat cannot be made the 

basis of analogy. Shalib1 seems to be stressing the second implication, rather 

than the first. In other words, he is implicitly arguing that the absoluteness 

of obligation in matters of tacabbudët is maintained only in the sense that they 

are not to be extended. There is no denial of 'illa; in fact it is only after the 

search for an <illa in the command that one can decide whether the cilla given 

or implied is general or specifie. What is denied is the extension by tac.1fI 

and qiyos. The denial of tac.t'ft amounts to placing a limitation on the scope 

of application of these commands. It is in the sense of specifically limited command 

that taCabbud is spoken about in this context. As ShatibT himself says, IIln ail 

those matters where a consideration of taCabbud is established, there can be no 

tafrlC (deduction, extension by analogy) from them. 1I (310) 

Shëtibl, however, also accepts other senses of ta<abbud in addition to the one 

mentioned above. He explains that even matters, where the consideration of 

meaning without taCabbud Gn the sense mentioned above) is established, are not 

free from tacabbud (in the general sense of the term). (315) This general sense 

of taCabbud is demonstrated by the following considerations. First a mukallaf is 

bound to obey a command because of the sense of demand (iqtieja') and option 
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(takhyrr) imposed by the command, not because he finds in it a certain maJila~a. (311) 

Second, even if a decision about an (illa is taken, this process does not assure us 

that the <illa decided upon is the only illa of that command or that it is the only 

ma~la~a to be realized. This state of indecisiveness (wâqiffn) is removed by 

recourse to taCabbud. (312) ShatibT further explains that qiyas means a search for 

an Cilla only insofar as it is ordinarily possible. Qiyas does not exhaust ail the 

C.ilal; it is rather based on the most probable (ghalbat al-fann) qlla. On this 

basis 1 qa~a'bi/l ta ('add'f 1 (judicial decision by extension of the original ruling) 

is not contradictory to taCabbud which, here, means 1 not based on reason 1. (312) 

Third, the obligations are known to us in two ways: either through well-known 

methods· such as. i jmâ(, na~~, ishàra, muncisaba etc., or through instances where 

none of these methods can be applied. The obligations of the latter kind are known 

only by ~ (revelation). In this category of obligation the absence of cilla 

and ta'addl within command demonds taCabbud only. This taCabbud means to 

stop at the point where the shari< has defined the limit; if the<illa is not given, 

ta<"abbud demands that the command must not be extended by qiyas. (313) 

liA ma~la~a is so from God in such a manner that it is verifiable (ya~di9.u) by 

human reason (Coql) and reassuring (tatma'inn) to the soul (nafs)". (315) 

The takalff can also be viewed as rights of God. In this sense they become 

ta(abbudi. Sh5tibi, however, regards ta<abbud as a genera 1 sense of the rights 

of God. He divides these rights into three categories. First are those rights 

which belong exclusively to God, such as the Cibëdét. Second, are those rights 

\. 
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of God whi ch i nvolve the rights of men as weil, but the consideration of the 

former dominates. The third category consists of those rights of God in which 

consideration for the rights of men dominates. It is to the last category that 

ma~laba or ma(no belong directly, and hence this category is not essentially 

ta'abbudl. (318-320). 

Shëlibi clarifies the distinction between taCabbud and ma~laba, and <ibadat 

and ('àclët from the point of view of buqüq (rights). He says that the right of 

God means a si tuation "where it i s understood from Share (law) that the muka lIaf 

has no option (khiyara), whether the maCnëi is intelligible or not." (318) The 

right of man is defined as "what refers to his (man' s) ma~lib in this world". (318) 

The ma~lib in the hereafter are generally rights of God. Thus taCabbud means 

something, "the meaning of which cannot be specifically understood". (318) ln 

view of these definitions ShëjibÏ concludes that cibadët essentially refer to the 

rights of God and ('adët to the rights of men. (318) 
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SECTION FIVE 

THE MUKALlAF' S MAQSID IN LEGAL OBLIGATION: , 

Analysis of the term niyya 

So far the discussion has been concerned with the objectives of the lawgiver. 

This present part discusses the objectives of the mukallaf. On the whole these 

objectives have to do with the intention of the mukallaf and its effect on the 

validity or utility of the act. The discussion is arranged in twelve problems. 

At the end is an epilogue on the problem of knowing the objectives of the law-

giver. 

The main points for discussion are the following terms: niyya (intention) and 

maqë~id, takalif and jalb al-ma~lib (to seek ma~laba); ma~laba and tabayyul 

(seeking legal devices to escape the severity of the law), 

Shëi!ib1 opens the discussion by sayi ng that lJacts are (judged) by niyyët (inten-

tions).11 (323) Thus an interrelation between 'act' and 'intention' is estab-

lished. But this raises a question about the details of this relationship. Does 

it mean that intention without act and act without intention will not be considered? 

Further, what i s intention? By intention of the mukallaf does one mean the 

correspondence with the intention of the lawgiver in that particular act or some-

thing else? It may be noted here that Sharibi uses the terms niyya, qClid, maq~id, 
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ibtighéi interchangeably, ail of which have the sense of English lIintention". 

The relationship of niyya and act: Shatib'f soys that the maqasid make a distinc-

tion between cada and C.ibllda. The sorne act, such as the act of prostration, is 

CibCidb according to one intention, but it is not cibcida according to others. (324) 

Thus acts are iudged by the intention of their authors. Shéi',tibl, however, main-

tains a distinction at this point between al-abkéim al-wa.sJciyya and al-abkam 

al-taklffiyya. AI-TakITfiyya are those rules of law which come into effect by 

the declaration of the lawgiver. They are declared to be lamr (command), or 

nahy (prohibition), etc. The five well-known values of obligatory, recommended, 

etc., belong to this category of rules. Since al-abkëm al-taklTfiyya produce 

direct obligations, a necessary condition for their being fulfi lied is the intention of 

the mukallaf to do so. Wafiyya are those rules which are not the effect ofa 

direct command but which become effective because they are auxi liary to direct 

commands. 

With the above distinction in mind, Shéitibf soys that if an act is connected with 

a qa~d, '4abkëm al-taklffiyya become effective in connection with this act. 

~- -
If the act is performed without a definite intention, 01~bkéim/aklifiyya will 

not be effective. 

One possible obiection to this position may be drawn from the cases of acts, done 

under ikrah (duress) and hazl (ïoke) where the intention of the mukallaf is not 

connected with the acts in question, yet, juridically the acts are considered to 
... 

be valid. (325) Shéi!ibi' s answer to this objection entails very significant 

\ 
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points of philosophical interest. In brief, he seems to be maintaining a distinc-

tion between two standpoints of deciding the validity of an act; from the stand-

d,- ~-
point of religion and morality the act is subject tOha~kam!/aklffiyya and here the 

intention must correspond explicitly with the act, otherwise, theact is not valid. 

From the juridical standpoint, in cases other than cibadàt, expression of intention 

and its correspondence with the said act is not a necessary requirements; an act is 

valid and subject to juridical consequences even in the absence of a corresponding 

niyya. 

The source of confusion has been the question of consideration of niyya in the 

above cases of duress and joke. The niyya, here, is not lacking in an absolute 

sense. Shëtibl, therefore, begins his answer by explaining various senses of the 

considerations of niyya. In its general sense, niyya (in the sense of volition) 

is a necessity ("çlarüra") for the validity of an action. This is so because 

the doer of an action insofar as he is mukhtâr (one who has a choice, freedom of 

will), has intention implicity necessarily in his action, whether his intention is 

to be obedient to the command of the lawgiver or note From this standpoint 

intention is absent only in such cases as, for instance, when a certain action is 

performed bya no'im (a-person in sleep) or by a majnOn (an insane person). 

Having no ikhtiyar, individul-':Is in these states, are not mukallafin. Those acts 

which are done with ikhtiyâr, however, cannot be considered as lacking niyya. 

Hence acts performed under duress or as jokes wi Il be iudged, juridi ca Ily, by 

such intentions. This sense of theconsideration of niyya is from the standpoint 

J- J., 
ofka~kémkwa~ciyya. As has been explained earlier, From the standpoint of 
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wa9tiyya, an act becomes valid and its juridical consequences are effective, if 

the necessary conditions of the said acts are fulfilled, even though a correspond-

ing ~be absent in that act. For instance, if a person returns the deposit 

to its owner, even though unwillingly, juridically his act of returning the deposit 

is valid. (327) 

Unlike the above-mentioned general sense of the consideration of niyya, the 

consideration in the special sense demands the intention to obey law. In this 

specific sense the consideration of niyya becomes a necessary condition for the 

va li dit y of an act in cases of Cibadet. It is also necessary when one wants to 

transform ail his acts, (ibëidàt or Cadtlt, into ta"abbudëit. Free actions (al-aC'màl 

al-dëikhila ta~t al-ikhtiyar) can be changed into ta<abbudT, if the intention of 

obedience accompanies them. This sense of consideration of niyya is from the 

tAIl-- cJ.~ 

standpoint of,abkam/akIHiyya. As discussed earlier, from the standpoint of 

taklifiyya an act becomes valid and the jaza) becomes effective only if the act 

is accompanied by the intention to obey the Sheri c• 

The niyya of obedience is understood as meaning that the intention of the mukallaf 

in performing an act will be in conformity with the intention of the lawgiver in 

instituting the law, i.e. with the ma~laba of the people. (331) From this stand-

point any act by which one intends what is unlawful, becomes void (bàtil). 

The reason for this judgment is that things are allowed in order to achieve ma~laba 

and rem ove mafsa::la. A contrary intention with respect to these lawful things 

would be equivalent to seeking mafSJda and preventing ma~laba whlch ,is contrary 

to human interest as weil as to Sharita. (333) -
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ln the Iight of above discussions, acts may be of the following four types. First 

there are those acts in which the act and the intention both conform with the 

objectives of the lawgiver. Second, there are those acts in which both do not 

conform. Third there are those in which the act conforms, but the intention does 

not. Fourth there are those in which the intention conforms, but the oct does not. (337) 

The legal value of the aet in the first and second type is obvious. In the third 

type the doer will be considered disobedient only for his intention but not for his 

act. In other words, he has violated the right of God, not the right of men. (338) 

If a man knows, however, that his act conforms to the objectives of the lawgiver, 

although his intentions do not, then he is to be the more blamed because he is 

taking advantage of his act for sorne other objectives. (339) 

1 n the fourth type, if the doer of the act knows that his act is contrary to the ob-

jectives of the lawgiver then his conduct is similar to ibtidë(' (bidca, innovation 

in religious matter). Bidca as such is madhmüm according to ShëtibL He do es 

not accept the judgment of bidca made by sorne scholars. What is called bidca 

mubarrarro or bidca madhmüma is understood by Shëitibf in reference to the second 

type of acts above where intention and act both are contrary to the objectives of 

the lawgiver. (340) ln bidC'a per::.. the intention conforms but the act does not. 

Shatibr, however, excludes those cases where the doer does not know that his . 
act do es not conform. 1 n such a case he wi Il not be regarded as disobedient, but 

his act will still not be considered as compliance (imtithàl). (342) 



351 

Jalb al-Ma~la~a 

It has been mentioned above that jalb al-ma~lapa within the Iimits of sha.1ca 

6 
becomes a necessary requirement of niyya. The act of seeking ma~laDa occurs, 

however, not always in isolation; often it is connected with other acts as weI J. 

Hence the questions that need be considered in regard to jalb al-ma~la~a have 

to do with the following situations: striving for ma~la~ when the result will be 

harmful to others, and secondly 1 striving for ma~la~a for someone else. (348) 

Shàtibl devides the situations where one' s own maiila~a may be harmful to others 

into eight types of cases, according to the types of harm done. Harm may be 

general to the whole community, or may be specific to someonei it may be 

inevitablei it may be avoidable,etc. (349-362) The main principle upheld 

in these discussions is that if there is an alternative to harm, the bad result 

must be avoided. Disregarding an alternative would mecn that harm becomes 

the only purpose of one' s action. (349) Furthermore, striving for ma~laba even 

though if may be harmfu 1 to others wi 1\ be a lIowed if there i s ma~la~a for more 

people than are harmed. The right of striving for ma~la~a will be given preference 

to the consideration of avoiding harm if it is weil known that a prohibition to 

strive for ma~la~a wi Il cause harm to the seeker. In cases where the seeker him-

self does not meet any harm but engages in efforts to achieve ma~la~a that 

customarily lecd to harm, it must be seen whether this potential harm is qatci 
..:...&.-

(definite) nadir (rare) or ~ (probable). A man will be prevented from striving 

for ma~la~a only if the harm do ne to others is qat<i. (348) 
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The second question that needs to be considered in regard to jalb al-ma~laba 

is that of seeking the maslaha of others. As a general rule Sh~tibT states that . , . 
if some one is obliged to seek his ma~lib, it is not obligatory for others also to 

seek his masàllh.. (364) . . This rule is similar to the rule of niyoba discussed 

earlier. The main points that Shatibi brings Forth in this discussion serve to show 

that no man is under obligation to fulfil the specific obligations of others. We 

are not concerned here with the obligation of(ibëdat, as was made clear earlier 

in reference to niyâbq in that(ibadât cannot be fulfilled by proxy. The obliga-

tions under discussion are those that concern this world. Such obligations, how-

ever, become binding upon others when the original mukallaf is unable to fulfil 

them, although they are necessities for him. For instance, the following obliga-

tions which aim at striving for ' ma~lib of others, can be justified in terms of 

the above explanation: .zakot, lending money, burying the dead body, looking 

after the aHairs of minors and the insane, etc. Among th~~' obligations-e-i-e-"--' -, 

some which are general (or public) (kifo'i>tb) and some which are specific (('alo 
Il -

al-tacyin) and individual obligations. The specific obligation cannot be fulfilled 
,. fi 

by proxy. In such cases an individuel is required to seek ma$Olih for others, but 

only if his own ma~lib are not aHected. A situation meeting this condition 

is possible if either the individual is capable of fulfilling his own as weil as 

others'obligations, or if other people are looking after his ma~lib. If he cannot 

fulfil both his and others' obligations at the some time, his obligation to others 

wi Il give way in instances of particular obligations to a particular person. His 

own ma~laQa is to be preferred to others. If the matter at issue is a general 
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obligation to othErs, then others must look after the individual ' s obligations while 

he fufi Ils his dut y • (364-368) 

Shatib'f' s conclusions regarding the above two questions of striving for ma~laba 

are very significant to his legal philosophy. He seems to admit that by doing good, 

or trying to do good, i.e. to strive for one l s ma~lara, one may also actually do 

evil, i.e. to harm others. This would make .' :! sharT<a in sorne instances result 

in evil deeds. To rectify such a consequence, Shà!ibi stresses tOOt obligations 

be undertaken after considering their ends and consequences, and not on their 

appearance of good or badness. Furthermore, the goodness of obligations, or the 

ultimate criterion of ma~laba, is good of the larger number of people and harm 

to less of them. If the good of the few is harmful to many, it no longer remains 

good. 

The above conclusion shows that in Shëi!ibT' s legal thinking there are certain 

elements which imply law ' s consideration for society rathcr than being an individual 

commitment towards the lawgiver. In fact, Shë!ibi even implies that by disregard­

ing the social implications of the legal obligation, one l s individual commitment 

to do good may result in evil. 

Shëtib"f' s view of legal obligation as also a social obligation is further explicated 

in his conclusions regarding the situation where one strives for the ma~laba of 

others. If a person has devoted himself to look after ~ ,- ma~libof society it 

becomes a kind of societal obligation for others to look of ter maËlib of that 

individual. Shë!ibT states that this is why the obligation to pay zakéit is 
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prescribed; mutual lending of money is allowed; and looking after the mainten-

ance of wife and children is required. In ail above cases the individuals in 

question, e.g. the po or in case of zakëit, and wife and children, are unable to 

look after their own ma~Ii~, either because they are occupied with serving ,: ~ 

ma~li~ of others, as in case of wife, or they are simply incapable of doing so. 

Tabayyul 

Shë!ibi defines bila and ta~ayyul as follows: Il 'MIen a mukallaf uses certain 

means in order to escape an obligation or to make sorne forbidden thing permis-

sible for him, this use of means which causes an obligatory thing to become apparently 

non-obligatory and a forbidden thing apparently to become permissible, is called 

bila or tabayyul il
• (379) These means are either apparently permitted in 

Share, or are not permitted. They work either by rendering a rule inapplicable 

or by transferring the consideration of the matter at issue. (378) 

Tahayyul, according to Shàtibi, works on two premises: 1) it strives to transfer . . 
the value of one legal act to another legal act externally, i.e. merely on the 

basis of apparent similarity between the two acts. 2) It disregards the inner 

meaning (i .e. ma~laba), of the acts on the basis of which the acts were originally 

intended by the Shëric , and by doing so reduces the value of these acts to be 

means to certain other acts, whereas they were meant to be the end. Shàtibi 

illustrates it with the following example: Someone wishes to sell ten dirhams 

in cash for twenty on credit. Because of the prohibition of usury, such a trans-

action is not allowed. This person evades this prohibition by the following bila. 

He buys a piece of c\oth for ten dirhams and sells it for twenty on credit. To 

refer to the above premises, he transferred the value of the act of selling the c\oth 
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the case of one who uses the confession of Islam to save his life. In their 

motives both cases are similor, for both aim at a ma~laba dunyawiyya. 1 n the 

latter case, however, since the real intention is different from that of a hila , i.e . 
..L...-

one confesses but does not believe in Islam, he is seeking a maf9lda in the here-

after, and hence the use of the confession is not lawful. (387) 

The third type of biyal are those the legal validity or invalidity of which cannot 

be decided as clearly as in the above types. Neither is it clear that such biyal 

agree with the intentions of the lawgivernor can it be soid that they oppose it. 

Hence it has been controversial. ShâtibT illustrates this type with two cases; 

nikài} al-mu~allil (marriage of a divorcee with a person other thon her husband 

in order to make remarriage with the husband lawful) and buyù(.al~iël (soles on 

credit). Shàtibf finds it impossible to decide in favour of or against the practice 

of those two ~iyal. He is of the opinion that those who regard this type as for-

bidden, believe that it is against !>~ ma~laha, or in other words, is an interndional 
_.:.." -.:.,. -" ...- ....... 

violation of Shar"f(a. He disagrees with this conclusion. (388) Shëitibi only 

provides the arguments of those who are in favour of these two biyal, but does 

not give his opinion in favour or against them. (391) 

CONCLUDING REMARKS 

Having investigated Shâtib'f' s doctrine of . magéisid according to his own formu-. . 
lation and the structure of his own presentation, we are now in a better position 

to infer the basic components of Shëitibi' s concept of ma!ilaba and its significance 

in his legal philosophy. What follows is not a conclusion in the proper sense of 
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the word, but rather a reconstruction of ShatibT' s concept of mailaba from his 

own statements presented above and their implications. 

As must be evident from Shà!ibï ' s definition of ma~laba and its various aspects, 

the essential element in his concept of ma~lapa is the consideration for and 

protection of the necessities of human life. The five aspects of t' t1 maqà,id 

serve further to establish this point. The first aspect reveals the necessary 

relation between human needs and maslaha and sets out further detai Is of these , . 
human needs in different areas. The second aspect discusses intelligibi lity as a 

qualification of legal commands, which implies that a major role is allowed to 

human reason, in the interpretation, justification and extension of the rulings of 

:, ,C sharT<'a. The third aspect discusses the doctrine that harmful things which 

impede the satisfaction of human needs are revokable. Contrary to the views of 

the ~üfrs and some jurists the ma~laba of man or the goal of law does not result 

in the negation of these needs. The fourth aspect reveals the meaning of obedience. 

ln its narrow sense, obedience means to comply without asking for the reason Iying 

behind the command. This meaning of obedience applies essentially to the 

(ibëidàt. The other areas of 1 ife, for whi ch Shëi.tib"f uses the term Cadët, are based 

on ma~laba. There is a second meaning of obedience, therefore in which 

obedience signifies to conform to the objectives of the lawgiver, or to obey the 

intent of the law. This sense applies both to Cibëidat and Càdet, but implies that 

obedience in matters oribëdéit means ta(abbud and in matters oftadëit to follow 

ma~la~a , because these are the objectives of the lawgiver. This point is 

elaborated in detail in the fifth aspect of the maqëi~id. The basic components 
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of Shatib'f' s concept of ma~laba are, therefore, the following: 1) the considera-

tion for the needs of man, 2) the rationality of law and the responsibility of man, 

3) protection from harm, and 4) conformity with the objectives of the lawgiver. 

The jurists preceding ShëitibT had divided ma~laha into ejarürf, I)cji, and tabsfnf 

types only to reject the latter two as less satisfactory bases of legal reasoning. 

Shëi!ibT, in contrast, sees the latter two categories of maslaha as layers or zones 

that are meant to protect the ~ type; they complete and supplement 9arüri 

ma~laba • The rejection of the bair and tabsfnl categories mà-y not immediately 

affect c;!arürf ma~laba but, eventually, such a rejection may disrupt the ~ 

type as weil. This structural approach to maslaha makes Sha!ibT' s conception 

more integral than that of others. 

Shëi!ibf, however, distinguishes between two conceptions of ma~laba. Ma~laha 

as conceived in cèda is essentially \ ~ma~laba~~nyaWiyya, which does not look 

beyond thi s world. 

Ma~laba conceived in connection with sharÏca takes into consideration "c,t.ma~laba 

al- tite-
t\t...ukhrawiyya in addition to~ma~laba I~unyawiyya. Another factor that distinguishes 

the conception of ma~laba in sharlca is its simple and abstract nature. Mailaba 

in <oda, although conceived as not-mixed, yet is found always to be mixed with 

mafsada and non-mailaba. In cada, tllé ma~laba inan act is determined by weigh-

ing the elements of ma~laQa and mafltlda; whichever dominates gives its name to 

that act. ~Ma~laba~har< iyya does not reject this process and the conclusion drawn 
l' 

cJ..- oJ.-
from it, yet as~ ma~laQa ;~harC.iyya constitutes a legal obligation, it accepts only 



359 

the dominant aspect as a requirement of obligation and rejects the other part for 

this purpose. 

The relativityof ma~laba in 'oda and definition of~a~laba ~tar<iyya in reference ,\ ,e 
MJ.- ~- _ 

to dominatingAma~laba ,~ëdiyya is fundamentally important in Shatibi 1 s legal 

thinking. Such a conception of ma~laba gives him the means to free Islamic legal 

theory from the rigidity with which traditional view had invested it on both the 

conceptual and the methodological level. 

On the conceptual level there were two main deterministic factors that discouraged 

any trend towards adaptability in Islamic legal theory. One of these factors was 

theological determinism springing from the concept of God as Omnipotent and 

Absolute Authority. The negation of causa lit y il" relation to God' s actions and 

the denial of man' s free will provided this determinism with further rigour. 

Shatib'f' s conception of legal obligation which takes cada . --
into consideration along with Sharl<a, making ma~laba the common element of 

the two, provides justification for man' s responsibility for his legal acts, a res-

ponsibil ity that theological determinism would deny. The distinction between 

{oda and sharf(a as two different aspects of Divi ne Wi Il, is a further attempt to 

solve the dilemma which theological determinism crea tes for Islamic law. The 

theological understanding of God' s Omnipotence, which demands, by necessity, 

no disjunction between God' s willing something and the actual occurrence of 

that thing, forced most of the theologians to hold that legal commands are not 

necessarily backed by the Divine Will; otherwise, they would be actualized 

immediately. 
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Shë!ihl rejected this mode of thinking. He emphasized that there is Divine Will 

behind legal commands, but this Will is tashrici and, thus, distinguished from 

the type of Divine Will which is takwTnT. Man is not involved as an agent in 

the actualization of God ' s takwini Will, but he is involved in God ' s tashrl'i 

Wi Il. Since man is a mukhtar, the actualization of legal commands depends 

upon his choice. This position upholds the responsibility of man in legal acts; 

yet it does not reject the connection of Divine Will with legal commands. 

The second deterministic factor was moral and ethical and was introduced to 

Islamic thought by ~üfis. The ~ijfis viewed the whole concept of obligation as 

devotion to God even to the extent of denying the necessities of human life. 

This attitude resulted in virtual neglect of the major part of ('ëdet as being bUtÜ~ -
pursued for the sake of zuhd. In relation to Cibadét their view of obligation 

demanded much more than formai fulfilment of the requirements in law for the 

sake of ikhlës. Zuhd and ikhla~ thus constituted the basic elements of the süff 
~ --- ---- . 

concept of obligation which they termed wara~ 

1 n his analysis of taCabbud and bu~ü~ Shatihl shows the irrelevance of ethical 

determinism for legal obligation. Ta('abbud means conformity with the objectives 

of law. Legal obligation does not demand more than what law has specified, 

and any additional requirement above and beyond the specifications of the law 

cannot constitute legal obligation. 

Shâtibll s concept of ma~laba freed Islamic legal theory from its traditional rigidity 

on the methodological level as weil. On the methodological level the question 
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of how to apply and extend law to new situations was hampered by theological, 

linguistic and logical factors. On the theological plane, major opposition to 

ma~laba came from the denial of cause (Cilla) in legol reasoning. Shàtib'f 

tried to solve this problem by distinguishing between the afcàl and the awamir 

of God. He argued that'illa can be attributed to God's a~këim and His awamir, 

if not to His af<ëil. Secondly he demonstrated that the Qurtan even mentions 

Cilla for specific commands. Thirdly, after making an analysis of Divine 

legal commands, Shatib1 concluded that these commands not only have a purpose 

and motive but also that this purpose is malla~a. 

On the plane of language legal forma li sm and literalism had been acceptable 

to jurists in general. Even the method of analogy and interpretation by implica-

tion, in the final analysis, inclined towards literalism. Shatib'f rejecte.d this 

method in two ways. First, by his theory of~~~lala ~~liyya, he laid stress on 
II:--~ 

the significance of meaning, more precisely on contextual meaning, rather thon 

the letter of the law. Second, he emphasized that even in interpretations by 

implication the maqa~id of the ili9r~ should be the basis of reasoning. Such an 

interpretation required induction rather than deduction in the pro cess of legal 

reasoning. 

On the plane of logic, the fear of arbitrariness had become a major source of 

rejection of ma~laba. By giving substance to the concept of ma~laba through 

conceiving it as a strlJcture and confining it to five specific areas of human needs, 

ShëitibT defended the concept against its becoming merely personal and relative. 

Moreover, by suggesting that ma§laça is based on istiqrë' rather than the method 

of analogy from particular to particular, Shéitihl argued that ma~laba is based 
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on surer grounds. The proponents of analogy argued that a decision reached by 

analogy having been deduced from a specific ruling of a legal text logically 

constituted yag"fn. Reasoning in terms of maslaha provided only zann. Using 
_.-- oS...--

the seme terms, Shatib'i argued that the method of analogy led, at the most, 

to ghalbat al-zann, and not to yagin. A decision in favour of one <i lla does . --
not remove the doubt that there may be another (illa which is more valide 

Secondly there is no way to ascertain that the ('illa for which one has decided 

is also the one in the mind of God. These decisions are based on one' s best 

iudgment which amounts to probability, not to certitude. If this be the case, 

a ruling based on induction is more valid than one based on deduction from one 

parti cu lar ru 1 i ng • 

ln the light of the above analysis we can discern a trend towards a view of Islamic 

theory by Shë!ibi that permits adaptabil ity. His understanding of rm~la~a as 

a principle of adaptability to human needs is based on certain distinctions that 

evolved out of his analysis of the concept. The most significant among the se 

distinctions were those between (ada and sharlca and between <-odëit and C.ibadât. 

For a better understanding of Shatibl's view of legal theory these distinctions 

need to be further ana Iysed • 
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NOTES: CHAPTER VII 

1. The numbers in the parenthesis in the text of this chapter refer to the 

following: 

ShëtibT, AI-Muwëifaqëit, Vol. Il (Kitàb al-maqa~id), ed. and 

comments. Daraz, (Cairo: Mu~tafa Mufjammad, n.d.) 

2. See above Chap. IV, p. 19lff. 

3. See Chop. VI, p265ff. 

4. Kwame Gyekye, "The Terms • Prima Intentio' and 'Secunda Intentio' 

in Arabic Logic", Speculum, XLVI,I (1971),32-38, also suggests that 

the term ala al-qa~d a 1-<1 'MW 1 should be translated as • primarily' , 

• initially~or • directly' instead of • in the first intention' . 

5. See p.373ff. 

6. See p. 349. 
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CHAPTER VIII 

CONTINUITY AND CHANGE 

ln Chapter V we noticed that in his fatëwëi, Shëtibi accepted 14 cases of social 

change and rejected 23 others. Arnong the rejected cases 12 belonged to changes 

in Cibëidët and 11 to changes in laws relating to family, property, and to con-

tracts and obi igations. He rejected changes in (.ibadat because he considered 

them to be bidcat. He rejected changes in cases of laws relating to family and 

property where they amounted to either confusion or violation of the individual 

right of ownership and partnership. He rejected changes in cases of contracts and 

obi igations where they hampered the freedom of trade and commerce. 

The fact that Shë!ibi did not accept or reject social change in toto and further, 

that he distinguished among various cases of change, indicates that Shatibi had a 

clear notion of change and of the interaction between social and legal change. In 

fact, as we shall see, in ShatibT' s legal thinking social change and legal change 

are so much i nterrelated that one cannot be understood without the other. AI though 

this relationship makes Sh5tibi' s views on change importantly relevant to ,the pro-

blem of our dissertation, yet this complexity renders the analysis of his concepts 

much more difficul t. This chapter, nevertheless, attempts to outl ine Shâtibi' s 

concept of social and legal change in AI-Muwëfaqat and AI-IC:ti~ém. 

ln reference to Shë!ibi ' s terminology, this chapter will deol with the following 

concepts: Shari'c a , t,A,da, bidca, and ijtihëd. An analysis of the term sharT<a 
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reveals ShëtibT' s concept of law in reference to change. The concept of <oda . --
expl icates the notion of social change and its relation to law. Bidca presents a 

concept of legal change which is generally 1 inked with social change. The con-

cept of ijtihëid explains the interaction of social and legal change. 

Shar1'ca 

Shëi!ibi has defined most of the essential terms which he uses, but a definition of 

SharT<a does not seem to be attempted. An understanding of a term can, however, 

be obtained from other words used as its opposites or used in connection with it. 

Accordingly, we find that ShS!ibi' s concept of SharTca is associated essentially 

with the notion of "revelation Il • 

On the epistemological level the terms ~ (human reason) and hawS (desire) 2 

are used as terms opposed to Shar1( a. Ontologically SharT (a is contrasted with 

kawn (being) 3. This semantic opposition has significant impl ications for the con­

cept of Sharica. Firstly, it indicates thot low is not arbitrary and merely based 

on personal 1 ikings. Secondly, the values on which Sharica is based are not deter-

mined by human reason. Thirdly, it implies that being opposed to kawn which is 

changing, SharTca is eternal and abstract. ShëtibT distinguishes between kawn and 

Shar1( a also as two different aspects of Divine Wi Il. Kawn is the expression of the 

creo.tive aspect of Divine Will, and Shar;ca is the expression of the legislative 

aspect. This distinction implies that in the first aspect there is a necessary connection 

between will and the occurrence of an event. This connection is not impl ied, 
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however, in the Legislative Will. The details on this point have been discussed 

earlier. 

The ferm Shar'f<a is also used as synonymous with waby (revelation) 4. Since wa\:ty 

is a process and sharl<a is not, the synonymous use of the two makes sense only if 

we understand Shar'f<a as the substance of the process of waby. As for explanations 

of the term through synonyms or substitutes for it, the ~ur'ën is equated with the 

SharTca •
5 

The appl ication of the term is also extended to Ijadith of the Prophet, 

the ~ of the Prophet and that of his companions; 6 but wherecs the rul ings in 

the Qur>ëin are certain (qatci), in general and in details, the ~ is certain only 

in general and is but probable (~anni) in detail. 7 The absolute and original 

Shëiri< is Alléih only. The Prophet, muftis and mujtahids are 0150 considered to 

be shéirics by Shë!ibÏ, but they function on God's behalf, 8 and not in their own 

right. 

The characteristics of sharT'a that Shëtibî has enumerated are the fOIlOwing: 
p 

blessed (mubéiraka) 9, Arabie 10, general ~mmiy~} 11, universal (c.omma; kull iya) 12, 

Iiberal (samba) 13, convenient (sahla) 14, protected (mac§Oma) 15. 

The other terms that are associated with the term "Islamic law" are figh and ~ 

al-fiqh. 

The ter'Tl fiqh is used by Shotib1 more in its 1 iteral and essential mecning than in the 

technical sense. The phrase figh al-sharica 16 as used by Shëi!ibi may mecn "under-
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standing of the sharTca", "investigation of the shar1<a" or "establishing the meaning 

"Th' _ 
of shari Ca Il • 

A---

Shëi!ibT, however, uses the term "u~ül al -fiqh" more often and in a certain tech-

nical sense. In al-I('ti~am, he defines it as follows: "U~ül al-fiqh" means[to 

infer, by method of} induction, universal[ principles] from the evidences[ of 

SharTco/ until the mujtahid finds them conspicuous (na~b <ayn), and the searcher 

17 
finds them easy to applll • 

The equations he uses to explain the term show that his concept of u~ül al-fiqh 

is very c\osely connected with that of Shar'i(a. He argues that u~ül al-fiqh 

have the same relationship to shari'a that the u~ül al-d'in (the principles of religion; 

18 
~) have. He explains that to Qoc}flbn al-1ayyib u~ul al-fiqh meant the 

principles of the science of sharTc a (in the epistemological sense), whereas to 
19 

Imam al-JuwaynT they were the proofs (adilla) of shari'a. Shatib'f did not con-

sider them either as proofs or directives for sharT <a, but as the principles derived 
20 

inductively from the underlying universal laws in sharT Ca. 

A summary of Shë!ibP s view on the origins of sharT Ca also reflects his concept of 

sharic.a as a "revelation". According to Shatibf, sharÎ Co a is the light of knowledge. 

ln their pre-sharT<a state, mankind sought their ends at random. Because of its 

inclination to passions and desires (hawëi), the human reason was unable to discover 

the ma~ëiliQ (good) of ail mankind. Its efforts led only to confusion. It drew con-

c lusions with defective analogies; it sought health from a sick body. Mankind was 

walking in reverse; yet it believed that it was on the right path. This state of self-
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assurance led to sheer determinism (iib~r) in the very concepts of freedom, power, 

and choice (aqdcr). Necessitarianist values (bukm al-i<jltirar) were ottached to 

acquired acts {al-af<ëil al-muktasaba}. Men were in this plight, when God showed 

His Grace and sent prophets to every people with sharëi' i( (pl. of sharTca). The 

Prophet explained to the peoples in their own languages what was the true, right 

21 
path. 

This account of the origin of sharl<a is difficult to be interpreted in terms of time 

because ShëtibT on other occasions argues that there never was a time without 

shari(a. This account then can be understood either in a mythological sense or 

in the sense that Shë!ibi was referring to what he calls the fatra, the period of 

interval in between periods of revelations of sharëi" i~ 

The last in these series of revelations was sent to Mubammad b. <p.bdullëih. God 

revealed to him His Book, the Qur) an. This book establ ished the criterion of dis-

22 
tinguishing certitude from doubts. 

The Qur"ëln is the totality (kulliya) of sharTca, the fountain of widsom. It is the 

source of shari<a. 23 The Qur}an was revealed first in Mecc;a and was continued 

in Medina. The universal principles were revealed in Mecca; they included among 

other things, belief in God, the Prophet and the Hereafter. These were followed 

by general rules such as those about prayer, alms, etc. Along with this were revealed 

general ethical rules about justice, virtue, patience, etc. These rules generally 

concerned religion and social practices in the pre-Islamic periode Very few specific 
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rulings were revealed in Mecca. Wh en the Prophet came to Medina the territory 

of Islam had expanded. From then on, the general principles revealed in Mecca 

were complemented with additional particular rulings pertaining to contracts, 

prohibition of intoxicants, proscription of penal punishments, etc. 24 

The need for detailed rules might have been felt because of various reasons. Often 

there arose disputes among the people which required detailed judgments. There 

were controversies also because many people had accepted Islam while retaining 

their pre-Islamic mental attitudes and social habits. God revealed to themall that 

they needed, 25 sometimes in the Qur'an and sometimes by the Sunna. Thus the 

whole of sharl<a came to be completed in Medina, and God declared, "Today 1 

compl eted your rel igion ••• " 

Thefuqahëi' attended to the task of applying these rules and prescriptions in further 

details. They searched the basis of these rules in order to apply them to particular 

cases. This process was the method of ijtihad (legal reasoning). 26 

The above account indicates that sharT<'a insofar as it is a revelation of laws by God, 

was compl eted in the da ys of the Prophet. As to the question of change in the days 

of the Prophet, Shétibi maintains that the fundamental principles revealed in Mecca 

were permanent; they were never ehanged or repealed, beeause they were the neees-

sary and essential matters. Abrogation (naskh) oceurred only in partieular details, 

• • 1 27 not ln Uni versa s. 

ln other words, the finality and immutability of Islamie law in the days of the 

'. 
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Prophet meant the non-changeabil ity of fundamentals of -", sharf 'a only. Legal 

change is, however, possibl e in individual cases. The question then is to ask 

which legal institution does Shâtibl regard as responsible for the function of legal . ~~ 

change? 

As mentionéd elsewhere, two legal institutions are involved in this matter, futya 

and qa<ïfc! ShâtibT considers qa9ô" and futyâ both as wil5yât (administrative 

offices). 2~ Like the est:~lishing of a government, they are also kifa"iy~ (societal 
- r 

obligations). 'l9 ln Shëi!ibi ' s structure of maqcsid, kifcr>iYf in contradistinction to 
1 

<ayni~b which are specifically individual obligations of each person, are an obli-
- ft 

gation for the society as a whole, somehow to be fulfilled though each individual 

may not be involved. Kifëi 'iYR' however, are still essential and necessary as they 
f 

are among the maqasid of sharPa. They are indeed complementary to ('ayn'f~~ 

because they make the fulfillment of the latter possible. :) J(ifâ1iY,,~ aim at 
/ 

achieving the common good (ma~lib comma) for ail the people, because one 

individual by himself cannot take care of his interests or his family. How can he 

attend to the good of the whole society? One necessarily needs co-operation with 

others. Consequently one works for his own benefit but also toward the interests 

of others; thus is the benefit of ail achieved by ail. Such is the manner in which 

general (publ ic) institutions such as khiléfa, ~, nigëba, qagé J and futyëi 

came into being. They were recognized by sharï< a in the publ ic interest because 

were they to be abandoned, the social order would be destroyed. 30 

'/ 
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This clarification was necessary to show that futya and qa9c'being societal ob-

Iigation are necessarily linked with society and hence with social change. 

Their being c1assified among ... Kifëf'"r also implies that the mufti and the qOçl1 

both perform their functians on behalf of the whole of society. Consequently the 

interests of the society as a whole are required to be considered. 

ShëitibT do es not spell out the distinction between the functions of 95!.T and muftT, 

but from his discussion of fatwa and iqtida~, which follows, it can be assumed 

that, properly speaking, the institution of futya was regarded by Shâtibl as res-

ponsible for the interpretation of law and the adoption of legal changes. 

Shétibi' believed the mufti to be the deputy and successor to the Prophet. Like 

the Prophet, a muftI relays the commands from God, interprets shari"a for the 

people and executes them. More important 1 ShBtibi regards the mufti to be a 

lawgiver in a certain sense. He explains this opinion in the following manner. 

A rmiliÏ' s knowledge of shari<a is gained either through transmission of tradition 

or through deduction. 1 n the former case he performs as a muballigh (communi-

cator), in the latter he is a law maker (inshëi' al-arkéim) which is the function of a shëri(. 

This function qualifies the mufti as a true successor (Khalifa) to the Prophet. 31 

ln regard to the question of authority (iqtidà'),32 Shatibi divides the wielders of 

authority into three categories. First are those in whose actions freedom from error 

(i~ma) can bedemonstrated. In this category are included the Prophet, and the 

consensus of those people of whom it is customarily believed either that they can-
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not unanimously agree on error, or that such a consensus is sanctioned by sharfta. 

Second are those who by certain specific acts daim the obedience of others. 

This category indudes ~ukkam (rulers, officers) who pronounce this daim in the 

form of commands, and prohibitions or by signature. The third category of authority 

is one in which none of the above features existe The first category is admitted in 

law without a ny doubt. The other two, however, need further consi derati on. The 

reason is that the objectives of authority in the case of these two types cannot be 

unanimously determined. Thus Shatibi' does not admit their authority to command 

obedience in law.
33 He, nevertheless, accepts the authority of a judge (bëikim) 

. h 1·· d . f 1 34 
1 n t e app Icatlon an execuhon 0 ..... aw. 

/ 

Shotibll s concept of authority seems to be based on two notions: (,i~ma and qa!ci't;...b. 

Though ~ implies freedom from error, yet it cannot be understood in the sense 

of infallibility in Shëitibi' s terminology. To him <'i~ma is equivalent to Qif~ 

(safety, protection, assurance) from change or transformation; but not in a static 

sense. He explains that the Cj~ma of the Qur 'an has been attained through its 

wider study, preservation and the development of sciences relati ng to the Qur'on. 

The (i~ma of r:,e sharica in the hands of the generation succeeding Mubammad 

came to be as they inferred the rules of sharTca by seeking its objectives from the 

Qur'an and Sunna, sometimes literally, sometimes from its implications and some-

times by deducing the 1 cause 1 (<'illa) of the commando They applied these rules 

to cases that were unprecedented. 1 n this way they made matters convenient for 

their successors. "This is the exact meoning of .!2.!.!I ••• 11
35 

Shëi!ibf' s notion of 

qot<11-1 wi Il be discussed loter. What is important here is to note that the considero-
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tion of certain conditions that would assure the continuity and permanence of 

the rules of law, is essential in Shétibf' s co.ncept of law. 

The institution of futyëi, however, does not function in a vacuum. Law con be 

applied, interpreted or changed in reference to society. The problem, therefore, 

con be formulated in the following question. Does Shatibl recognize the interaction 

of legal and social change? For the answer to this question we turn now to 

Shëitibf' s view on <ada • 
• 

Sh5!ib'f ' s discussion of cada turns around three problems; the constancy of <àdat, 

the possibility of their change and their relationship with shar1<a. Even his 

- c-
definition of coda shows these predilections. According to Shëi!ibi Il Acla means 

nothing but that a given oct, if it is supposed to happen without any impediment, 

happens only in a certain manner which is known by other similor acts. 11
36 

Sha!ibT's definition partially resembles the theory of determinism. This 

deterministic element is the constancy which Sha!ibi colis istiqrar (persistence) 

d . • - ( ..) 37 
an Istlmrar conti nUI ty • 

The conti nuit y ofc:.odàt is a necessary condition without which the fulfilment of a 

legal obligation cannot be conceivèd. The other element is the certainty and 

predictability of the C:ëda, as Shëitib"f says IIthe occurrence ofC.ëda in the world of _ a __ 

existence is a known (maclüm) matter not a conjecture (m~.1138 Both elements 

are such that their absence makes any law impossible. Il If a divergence (ikhti lof) 
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is presumed in C'awëi 7id, 39 it would necessitate a divergence in law-making 

(tashri<); in classification of law (tartTb) and in promulgation (~), and 

\1 40 
!>~ sharT<a would not be the some as it is now. 

Shé!ibT uses the term cëida in various meanings; sometimes he means simply 

habits and human behaviour, 41 on other occasions it is equivalent to custom. 42 

It is also contrasted with <ibëidat so as to mean what the other jurists generally 

cali muCamalëit.
43 

ln fact Shë5!ibT' s use of the term is inclusive of ail these senses. 

This interpretation is admissible if we recall that Shëitib1 contrasts sharTca or~ 

with kawn. 44 The cëida, then, would be related to kawn or the physical world, 

as the counterpart of abkCim al-shari<a. 

Shétibl' s concept of the continuity of<ada, is questioned on two points, first on 

the ground that the conti nuit y of a certain thing in this world is equivalent to the 

beginning of its existence, because for its continuity as for its existence it also 

requires an agent who, however, may possibly become non-existent. During the 

first period the continuity of the non-existence of that thing was possible, but 

when it was brought into existence, one of the two possibilities was achieved, i.e. 

its existence; the other possibility i.e. its non-existence still remains. When it 

is possible to conceive the possibility of its discontinuity, how can one talk with 

certainty about its continuity? 

The second objecti on i s that very often events occur contrary to C âda (Khawari q 

al-<.Oda). Th i s fact of actua 1 occurrence supp 1 ements the above argument about 

the potential possibility of non-continuity of Câdat. How then can it be main-
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tained that the occurrence of C'adet is known with certainty? 

ShatibT repli es that it is by tradition (same) that we know the possibi lit y of con-

tinuity. The possibility of discontinuity maintained in the objection does not 

contradict the position of tradition, because the notion of possibility is logical 

(al-jawaz al-(aql"f), while tradition is not concerned with possibility but with 
\ 

occurrence (wuqü< ). Many a thing happens although logically it is possible for 

it not to happen. In fact the term "possibi lit y" (jawëiz) refers to the "possible" 

itself, whi le "necessary" (wujlib) and impossible (imtinëiC ) refer to some external 

factor. Thus the latter cannot be contradictory to the former. 

Second, the certainty and predictabi Iity in cadët do not concern each and every 

ada. Essentially they concern the universals of being (kulliyyët al-wujüd), not the 

indivduals. Hence if an individual deviates, this does not destroy the universal. 

The argument from khawariq <'oda refers to individuals. Furthermore, it is the 

occurence of khawariq (âda that assures our knowledge about the universal Cëdât 

d • 45 
an VIce versa. - --

From the above it can be seen that in a fashion similar to his views on sharT'a, -
Shëi!ibi believes in the continuity of only those (awë'id which are universal. 

The acceptance of their continuity is not only an actual fact, but it is also 

necessitated by the requirement of a stable base for law. The (awëi'id which accept 

change are more in number than those which are immutable. ~harq rada is not 

a proper example of changing 'adat; in fact kharqreda is a breach of a uni versa 1 

Cada, and hence it happens seldom. Shatib'f, therefore dismisses kharqCëida as a 
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serious objectioft to the conti nuit y of ('édat, as weil as an example of change. 

aR.- rJ.-
Shëitib"f classifies lawëPid rustamirra, in reference to ~C.into two kinds: shaff~b, 

which are introduced or sanctioned by shari'a and Cawà'id jàriya bayn al-khalq,46 

those which are current among people. These two categories are not exclusive of 

each other; the first category also belongs to the habits and customs of the people. 

~c necessarily gives consideration to ~d jariya, beeause in fact Divine law (s~t 

Alla!jcorresponds with the 'awa'id in general; hence the sharTca was instituted com-

·hh· •. f<' -1·d 47 
mensurate Wlt t e institution 0 awa 1 • 

Sh5!ib"f believes in the relationship of sharfca to cada more than in the relation 

between sharTca and <aql. As mentioned earlier, it was in the periods of fatra 

that the philosophers (Cuqala') elaimed to know good and evil by reason alone. 48 

Aecording to Sh'ë~ibT, this was possible, in faet, only beeause the values of good 

and evil already existed as instituted in cadët, although they were eonfused. 

This is why ShatibT finds that the shara'i( have not rejeeted <odët entirely. In 

the case of the shari'a of Muhammad, indeed, the sharT<a confirmed~~st·of the . -
c:.adët practieed by the people in the pre-Islamie periode Examples of such laws 

are the following cadat which were regarded as good in the pre-Islamie period 

and were adopted by Islam: di~~ (blood money), qasama (eompurgation), 

gathering on C:aruba 
49 

(the aneient Arabie name of Friday) for sermons, qiraç! (Ioan), ete. 

Shëi!ibi illustrates the relation of sharT<a and <'§:Qg by the ease of khamr (intoxicant). 

IIlt was habitually used in pre-Islamic days. Islam came, and left it intact in the 

period before Migration and a few years after. The share. did not 
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pronounce any law regarding \iligmr unti 1 the verse 1 they ask you about khamr and 

maysir ••• 1 •••• Then he explains that "the fundamental rule of shar'f'a is that 

when an evil (mafsada) in a thing transgresses the good (ma~laba), it will be 

evaJuated as evil. The evils are prohibited, hence the reason for its prohibition 

is clear. In cases where the sharPa has not pronounced the prohibition, even 

though this aspect of its evaluation is apparent, the people will act upon the sup-

position that the original law established by the continuity of practice «ada) 

•• 11 50 
remams ln tact. 

ShëitibT' s discussion of the relationship of sharT~ and COda implies the aspect of . --
change as weil. The shari's can change Cada in certain cases, and v.,ke ~, 

but more important is the fact that wh en a change takes place within ancoda, it 

also effects a change in the sharica rule. A thing which was relatively good be-

cornes evi 1 or vice versai the shari<a has to adjust itself accordingly. This 

takes us to Sha!ibT' s view of legal change. First we wi \1 discuss the aspect of 

change in cfu!g; then the problem of legal change will be dealt with. 

It should be noted here that in the usage of the term "change" Shëi!ibT includes 

both 1 horizontal 1 and 1 vertical 1 senses of change. The former is the change which 

manifests itself in the differences in <addt among various societies, cities, countries, 

etc. The latter is thE:! replacement of old <adat by new ones, or the development 

of these 'adat by additions or modifications. For the 1 horizontal 1 his term is ikhtilëif 

and for the 1 vertica Il he uses the terms "taghyir" and "tabdil". 

~-
Beside, ~ C'awa'id,shar<iyya which do not change, ShCltibT divides 

j\ 

into two: first, al-COwëi'id al-('ëmma, which do not change with time, place or 
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state and second, those which change, 1 n the first category, ShCijib1 mentions the 

Cawëi'id of eating, drinking, joy, sorrow, acquiring nice things, etc, The 

evaluation in these categories has been established on the basis of the awa id of 

post generations; they have never changed. In fact they are based on the Divine 

law in Creation [Iaw of nature]. 

ln the second category are the"awëi>id such as the forms of dress, styles of dwellings, 

etc" which change with time, place, and states. In this category, therefore, it is 

not correct to evaluate C'aw(i'id absolutely on the basis of past experience. Even if 

there is found some external evidence which proves the continuity of such an 

evaluation, it must be kept in mind that this decision of evaluation was made be-

cause of some externa 1 factor, not because of (ada itself. Simi larly the decision 

of evaluation in the present cannot be oorried on into the future, or to the post, 

The reason for this temporal limitation is the probability of change, 51 

Sh- 'b':' d' f' f h' h 52 Th f" l'f' d h h 
a!1 1 Iscusses Ive senses 0 t IS cange, e Irst IS exemp 1 le w ere t e 

change is from good (Qusn) to evil (qubb) and vill v~, For example, keeping 

the head uncovered is regarded as evil in eastern countries but not so in western 

countries. Second, there is the change that results from the different interpretations 

of objectives, This change usually takes place among various peoples ( ,)uma~, but 

it also occurs within one people, Iike the differences of the technical vocabularies 

among men of various trades and professions, Third, there is the difference of 

acts in mu(amalët (dealing with each other), Iike the ('àda (custom) of receiving 

a dowry (!pdCiq) before the consummation of a marriage. Fourth, there is the 

change resulting from the difference of considerations which are external to the acts 

in question, for example, the difference in the criterion of maturity (bulügh) 
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among various people, whether on the basis of puberty or on the basis of age. 

Fifth, there is the case of irregular <"awa'id which have become regular (adet 

for seme people, for instance a person who is injured in such a place that he can 

no more urinate in the regular manner. The irregular manner of his urinating is 

an (ada for him. 

The illustrations of changing <"awëi'id show that Shëitib"f admitted change in cada . ---

in both 1 horizontal' and 1 vertical' senses. This would then imply that shari'a 

insofar as it is related to <éda must also admit change. 

Shëtibi' s discussion of the problem of change in sharTca can be analysed in at 

least six aspects. The first aspect is that of the universal principles on which 

the Sharica is based and which underlie the Meccan part of the Qu~ëin. These 

principles are aise called maqë~id al-shar1(a, and they never change. What are 

these universel principles'? Examples drawn from the Meccan revelations have 

been mentioned earlier. 

ai.. t&_y 
The second aspect is that o~ cawë )id/harCi~a • As mentioned earl i er, they are the 

cawa'id introduced or sanctioned by~. In contrast to the universel 

principles, they are more specifie and concrete rules of law. According to Shëtib1 

they aise do not change. "Because, Il Shëtibi' explains, "they are among the 

matters included in the rules of shar1ca. Hence they do not change. Even if the 

opinions of the mukallafln (subjects of law) differ about them, it is not correct to 

change good into evil ••• For instance it cannot be argued that since the acceptance 

of the witness of slave is not disdained by theCàdat, hence it isallowed ••• If 
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this were permitted it would constitute abrogation of the rules which are constant 

and continuous, whereas abrogation after the death of the Prophet is not valid 

(bâti 1). 11
53 

The th ird aspect concerns those cawëi'id whi ch are either a means or a mediate cause 

(sabab) to the fulfilment of certain rules of sharl'ca , Iike the physical capabilities 

to perform an act, the (awo'id about maturity, etc. IISince they are mediate 

causes (sabab) for the 1 caused act l (musabbab), they are also commended by the 

lawgiver. Hence there is no difficulty in giving them due consideration and accept­

ing them as the basis of rules. 11
54 

The problem then is to ask whether the rules 

of sharT<a would change if this basis changed. ShâtibT replied in the affirmative, 

saying IIThe rule of sharT<a will always be in consonance with these (aw'â'id .11
55 

J..- cJ-
The fourth aspect is that of

l 
'"awëi >id rutabaddila, the five senses of which have 

been mentioned above. Shëiribf explicitly argues that the rules of sharlC'a must be 

in accordance with the changes in this category of C'awëf id. 

The fifth aspect concerns the legal changes which imply that certain matters are 

not covered by ~ so that additional rules are required. Shâ!ibÏ regards this 

aspect as requiring further investigation. A certain ~dfth la ys down the rule that 

'the matters on which the lawgiveris silent, are forgiven (Cafw) 1 
• This hadrth ----

admits that Shari~ does not coyer everything. The b~h, however, renders the 

position of those jursists questionalbe who maintain that there is nothing masküt 

<anhu (where lawgiver is silent), because they claim that every case is either 

covered by the text (man~ü~) or is coverable by analogy with the text. To avoid 
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the conflict with the above hadith, they explain that the Sheri' s silence can be 

'---

removed in a number of ways; for instance, by way of isti~bàb, or by referring 

to the Shari(~ explicit proclamations in laws revealedbefore Mupammad, or by con-

fining the interpretation of the text to the generality of a specific ruling by dis-

regarding its modifications if they are not mentioned immediately after the 

1
• 56 

ru mg. 

Shëtib'f goes into a detailed analysis of the nature of this silence. He divides this . 
silence into two types. First is the type of silence where there was no immediate 

cause for issuing a command and hence the lawgiver did not say anything. Second 

is the type where such a cause existed but the lawgiver still kept silent. Quite 

naturally, the second type is a form of prohibition. To interpret this silence as 

absence of ruling would thus lead to introducing a bidC'a. 

The first type is what can be properly called "silence". Because of its obvious 

significance, Sh5!ibT' s explanation on this point needs to be quoted in his own 

words. 

One of themfthe aspects of silenco/ is, that he keeps silent because 
there is no motive (déCiya) that necessitates it [the rulinal ••• For 
instance the events that occurred after the (death of the) Prophet. 
They certainly did not occur in his lifetime so that one can say that 
the lawgiver said nothing about them, even though they occurred. 
They took place later and hence the people of SharTcg were obliged 
to examine those events and to execute them according to what had 
been established as universal principles. 

The new things that the righteous ancestors introduced in Islamic law 
belong to this type. The examples of this type are the ma§Oli~ mursala 
such as the co! lection of the Qur'an etc •••• These are some of those 
things that were not discussed in Prophet ' s days, nor were they enquired 
about. Nor did they find place in social practice so that a cause for 

h •• h . 57 suc an enqulry mlg t anse. 



382 

As a second instance, we may cite the category of cafw which according to 

Sha!ibT falls between the balai (lawful) and the barëm (forbidden). This cate-

gory also proves that he not only admitted the possibility of matters not covered 

by sharfca , but also that they fall under the category of C'afw (silence or indif­

ference of the lawgiver).58 

The sixth aspect of change is what Sh'atibT calls ibdêith fi al.sharTc.a (innovation). 

Shatib'f does not believe in the legitimacy of ibdath. He argues that ibdêith 

occurs in sharTt'a in three ways. It happens first because of ignorance of the ob-

jectives of law. This is either ignorance of the tools that lead to an understanding 

of the objectives, such as ignorance of the Arabic language and its grammar, 

or it is ignorance of the objectives themselves. 

A second reason for ibdëth is tabsin al-~ann bill C"aql, to decide the v("'lue of a 

thing on the basis of rational speculation. A third cause is following one l s own 

desires in seeking the truth. In such a case the desire dominates and even conceals 

the true evidences and leads to false ones.
59 

Bidca is one aspect of this ihdath. Ibdëth can occur in ail subject matters of 

shar1ca l • while bidCa, according to ShëtibT, is limited to certain aspects. This dis--- --
tinction requires a rather detailed ana Iysis of Shâtibi' s concept of bidt'a. . --

Bidt'a 

Shëitibi' s book al-ICti~m is specifically designed to discuss the problem of bidC"a. 

We need not go into the details of his arguments; what concerns us here is to discuss 
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bid('a as a legal change and the problem of its legitimacy. 

ShëitibT vehemently condemns bidca on at least nine grounds. 60 His reasons for 

. --
condemnation can be summed up by saying that since shar1'a is complete and final, 

anyone who innovates, commits among other sins two grave errors. One is the 

implication of equality or rather superiority to God, the original lawgiver, because 

the promulgation of bidca implies that the innovator knows more than God about 

sharTca. Second, he relies more on human reason and desires than on the intentions 

of the lawgi ver. 61 

Shëitibl ' s condemnation of bid<'a must not, however, be taken as condemnOltion 

. 
of any and ail legol changes. Not only would such a conclusion not conform with 

his views discussed above, but it would also give a wrong idea about Sha!ibi ' 5 

understanding of the concepts of bid<'a and ijtihëJd. 

Shâtibi' explains that etymologically bidca comes from bada(a which means to 

. ---

invent something new, the like of which has not existed. In a technical sense, 

however, this "new-ness" and "invention" is meant in reference to shurica. 62 

ln reference to shari'a human acts can be of three kinds: required, prohibited, 

or voluntary. The category of prohibited actions is governed by two considera-

tions. First, simply that it is prohibited by law, second, that it literally opposes 

the rules of sharTca • It is the latter consideration to which the technical sense 

of bid'a pertains.
63 

Shétibi gives two definitions of bid<a. The first is a definition that does not include 

C ëidat; the second includes both C,ibadat and eëdat. The first definition is as 
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follows: liA way (tarTqa) of innovation in religion (din) that resembles the L.-.-..!....; _ 

way of sharT~ (tu95hT al-tariqat al-shar<iyya) and which is intended to be followed 

in order to strive in the utmost toward obedience (ta<abbud) to Allah. 11
64 

The 

second definition replaces the phrase' in order to strive ••• ' with the following 

II with the sorne intentions that Sharic aims for ... 65 

Shëi!ihf even goes further to clarify the qualifications included in the definition. 

It is relevant to note sorne of these quaI ifications. The qualification of 'religion' 

(din) is significant because according to ShëtibT lIif this way of innovation belongs 

to dunya (mundane matters) exclusively, it would not be a bidca. Examples cited 

. .. f· 1 f· . Il 66 are innovations ln cra ts, ln pans 0 cltles, etc. The qualification of 

'innovation' excludes those matters which have their bases in sharc. 

The qualification of 'intention of similarity with Shari'ca ' is also very important. 

ShëtibT is admitting that the intentions of the innovators are not bad in themselves, 

bui' he implies that they misunderstood the purpose of Shar1<a. ShBtibT does not 

equate bid<'a with heresy only because it is a new thing. The key terms in this 

respect are' intention' and the' right understanding of the purpose of Shar'ica ' How 

is this right understanding to be judged? 

ln one respect right understanding means correspondence of both intention and acts 

with the purpose of Sharl<a. - Sh5!ibi elaborates the relationship of intention and 

act to the purpose of Sharica, by describing four situations. First, if the intention 

of an act and the act itself conform with the purpose of Shari(a, the act certainly 

is valid. Second, the act is not valid if the act and the intention do not conform 
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with SharT<a. Third and fourth are the cases where one of them (the intention or 

the act) conforms and the other does not, Sha!ibl makes a distinction; if the 

intention conforms and the act does not, it is to be called bid<a. If the act conforms 

but the intention does not, the act belongs to the category of ri'a and hyprocisy. 67 

AQ.Ma~li~ rursala i lIustrate the type of new things where the intention and the act 

both conform to the purpose of Shari<a. 68 An example of this type is the levying 

of new taxes in addition to those prescribed in the texts. The conformity of the 

act with the ·purpose of Sharfca and the intention in this case shOl1l right understanding 

of Shar'ica, and, further, the intention does not conflict with the objectives of 

ln the case of clbédét this intention leads to an exaggeration in tatabbud. For 

instance, in Shëi!ibi ' s period the practice of chanting the names of God (al-dhikr) 

. . ·d d bl· 69 
1 n congregation was consi ere 0 Igatory. This intention is absent in 'adët. 

Nevertheless wherever this intention (of simi larity) is absent in a new thing, even 

though there be similarity in actual ity, such a new thing wi 1\ not be regarded as 

b.dC. 70 
1 a. Shë!ibT gives the following as the examples of the last type of new 

things: taxes levied on property in a specific proportion and amount that resemble 

zakët; use of sieves; washing the hands with'ushna (potash); erecting loft y build---- ----
• 71 
IOgS, etc. 

Lack of such distinctions as above, in various types of 1 new things ' in Islamic law, 

had made the concept of 1 bidca 1 both confusing and controversial. The jurists who 

would accept nothing new in Islamic law rejected bid(a in any sense. Sorne jurists 
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maintained a broad distinction between good and bad bidC'a. Scholars such as Ibn 

~bd al-Salam and Qarëifi have even divided bidC'a into five categories correspond-

ing to the five categories of legal valuation: obligatory, recommended, 

indifferent, reprehensible and forbidden.
72 

ShëitibT regards such a division as 

meaningless and irrelevant. With the exception of those bidC'a mentioned by these 

scholars in the categories of 1 reprehensible ' and 1 forbidden 1 the others are not 

ShatibT refined the meaning of the concept of bidC'a and made it more precise by 

c1arifying his terminology and fitting it into a proper framework of legal philosophy. 

He showed that the bidCa are of two kinds only, ~aqiqiyya (absolute), 'iqefiyya 

(relative). ~Bid(a~aqTqiyya is that which is not proven by any sharcT evidence Iike 

the Qur'on, Sunna, !jma( or a reliable basis of reasoning, neither in general nor 

l1l-- 01-
in particular. ~;Bidca içJoflya is that which mingles both aspects. In one aspect 

,,--~ 

it is connected with ~harcj evidence; in the other it is not. It is only in the latter 

h . • b·d( 73 aspect t at 1 t IS 2.!.9.31. 

The common point in the two definitions of bid(a given by Sha!ibl, is the inten-

tion of the innovator to equal the lawgiver, and this is possible in Cadet as weil. 

o.bviously this common point can be taken as the essence in Sha!ibi ' s concept of bid<"a. 

Real bidCat according ta ShëitibT, however, are only those which belong to (ibadat. 

Shëi!ibf argues this point in two ways. First he refutes the thesis of his opponenrs 

who maintain that were innovation possible in (ibadSt, it would also be possible in 

(adat. Furthermore, there are a large number of ~ which predict the occurrence 

-. 
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of new things in later periods. 

sharib'f dispels this objection by saying that the controversy is not about the pos-

sibility but about the actual occurrence of bid('a in 'odot; hence the argument of 

1 possibility' is not valid. As for predictions of changes in abadith, the argument 

is misleading. These particular abodfth do not cali ail of these changes bid'a, 

and moreover, these matters are not condemned there because they are innovations. 

Shatib'f continues by saying that were every new thing in (à'd~t regarded as bid<a, 

then every change in matters such as eating, clothing, speaking, etc., would stand 

74 
condemned. He sums up his argument in the following fashion: 

There are C:awà'id which change with time, place and name. If 
every change is condemned then everyone who differs in this 
respect with those Arabs who were in contact with the companions 
of the Prophet ••• will be considered as not following them and 
hence deviating from the right path. This is quite difficult to 
accept. 75 

The implications of the above statement are fundamentally important for the question 

of legal change. Shatibi', here, is saying that there are large areas of Iife --- in 

fact everything except Cibadët --- where the concept of bid<a does not apply. 

The implication is that Sharl'a do es not control these areas of life or at least does 

not control in the same sense that it controls the relations of man and God. 

Shëitibi' s second manner of argument against including <ddàt among bidCàt is the . -- --
consideration of taCabbud. As mentioned earlier, from the viewpoint of sharc, acts 

of the mukallafln are of two kinds; cëdà"t and Cibàdàt. It is generally agreed 

that C.ibàdàt are taCabbudi, but there is disagreement whether cadat are also taCabblJdi. 
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Shëi!ibT defines ta<'abbudi as "that the meaning of which cannot be rationally under-

stood From the act itself". Matters such as ritual c1eanliness, prayers, fasting and 

pilgrimage are ail taC'abbudl. Matters such as whose meanings can be rationally 

understood and whose goodness or badness can be known are cadi. Examples may 

be seen in the acts relating to sale, marriage, lease and punishment for crimes. It 

is in this sense that <ëd5t are not ta<abbudT, and hence the term bidca is not 

applicable.
76 

ln the 1 ight of what has been said so far, it is possible to reconstruct Shàjibl" s theory 

of social and legal change as follows. 

One fi'flds a significantly elaborate conception of social as weil as legal system in 

Shëi!ibT' s thought. The conceptions of these systems emerge from Shatib'f' s analyses 

of <awë'id and Shar1<a. It must, however, be noted that Shëribf sees both of these 

systems originating from one source, God, yet as they represent two different 

levels of Divine Will, they do not function in the same way. <'Àda represents the 

~- __ 1YO-
level of~irëda takwini" where man has no choice but to obey the rules. In Shar1ca, 

J.. a.l. 

obedience depends on man' s choice. Human acts insofar as they belong to iroda ,--
__ yyil. _ ~~ 

takwinr' obey the laws of takwin necessarily, but j'hose acts which belong to irdda 

tll..tashr"i<prrecessarily need man' s intention and voti tion for obedience. cAwo)id which 

coyer habits in reference to individual and social practices in reference to individual 

and social practices in referenc'e to the community and laws of nature (kulliyët 

al-wujüd) in reference to kawn, provide the determinism that stabilizes the function 

of a social as weil as a legal system. There are, of course, some deviations 

(khawëiriq) From this continuity of cawa'id, but these deviations establish (rather 
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than destroy} the factor of stability. Such <awa'id which continue are called o.e­
~-

cawëi'id mustamirra and the rules of sharTta have their basis in this type of C'awë'id. 
k -

The connection of SharTco with the recurring Cawëi'id make~ possible for SharT<a to be 

eternal and continuing. The eternity of ShgrT<a does not originate from the continuity 

of cawo'id, in the sense that the concepts and rules of Shar'f"a become eternal 

because of these cawo'id. In fact Sharr~ forms the ultimate basis which are abstract, 

universal and general and, thus, is believed to be unchanging. The conti nuit y of 

<awë'id makes the actualization of these ultimate bases possible. 

ShëitibT clarifies that human reason alone could not discover these ultimate bases, . 
hence this knowledge was revealed in two ways: on the'one hand it was instituted 

in t'awa1 id, and on the other, it was revealed through Shara)i~ Human reason was 

led either to total laxityor to sheer determinism in its attempt to discover these 

ultimate bases Trom <'awë'id. Consequently revelation of Sharé~i(was necessary to 

save man from both extremes of legal attitudes. Leaving aside the discussion of how 

the revelation of 'Sharl<a differed from the attempt of human reason in this respect 

or how far it is a denial of any role to human reason, what is notable here is Shëitibi' 1 s 

attempt to explain that Shari~ aims at the good of mankind. This good is judged in 

relation to and on the basis of <OwcPid. 

With the exception of universal principles, the (awCi'id are, however, subject to 

change. SharTca is based on the unchanging principles of ~awëi'id, which are thus 

aP.- al-
called cawa)id Sharciyya. Nevertheless the Cawa)id which belong to human beings 

" " ttl- al-
~~wë'id 1 Jariya bayn al-khalq) may change. Since Sharlca governs these <Owa'id 
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as weil, it must respond to these changes. The mechanism of this response gives 

birth to a legal system. 

Shëi!ibi illustrates some such changes. The legal system faces one type of change 

when an individual, coming from a different social system, becomes the subject of 

another legal system, or the legal system is introduced where a different social system 

is in function. Obviously this change does not affect the fundamentals as it is 

supposed that the Cawa>id on which SharTca is based are universal. Nevertheless 

this change requires to be accommodated in order to maintain the stability of the 

legal system. The second type of change occurs when the old practice no longer 

satisfies human needs, or when some new elements either from without or from 

within are introduced. Yet another type of change is introduced when social 

practices or institutions come into confl ict with each other or with the purpose of 

law; this conflict may arise from a clash of personal interests or because of certain 

new developments in society. Whatever the cause, the change in a social system 

takes place in such a manner that it requires a legal system to respond to these 

changes. 

The need to respond to social changes is essentially the result of the aim of the 

legal system at its own as weil as at the stability of the social system. Since the 

possibility of change is unending and the applicability of the rules of law to these 

changes is limited, it is out of this necessity that the legal system is organized on 

rational basis both in its principles and methods, so that it is manageable by human 

reason. According to Sh5Jibi since human reason alone cannot achieve such 

organization, S~ has provided men with general gui dei ines. Among these guide-
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lines sorne can be tested in social practice and sorne note Those which cannot be 

tested are CibCidét and they are to be obeyed as such. Of those which can be 

tested and which are rationally intelligible - they are <ëidet. The latter constitute 

the maior area of human acts. Since it is possible to rationally organize the 

C-d-t 
~, . Shar'f<a has left the detai\s to be worked out by legal reasoning. 

The Islamic legal system, insofar as the princip!o;; are concerned, is revealed in its 

entirety in the Qur'an. Shëtib'f divides the iniunctions of the Qurtan into three 

categories: First the injunctions declaring lawfulness of things, second the 

declaration of prohibition and the third category is (afw which refers to those 

situations that are not covered by SharT<a. Such situations wi Il be decided by 

leagal reasoning, the guidelines for which are provided in the other two categories. 

The decision about the situations not covered by SharT(a may mean application of 

established rules or it may mean extension of these rules. ShëtibT does not 

accept extension in the case ofC,ibëdët, but only in <adàt. The reason is that 

in(ibëidàt it is only God who can decide what is good for men. Consequently, 

the Qur'an being the last and complete revelation, contains all.that man needs. 

Hence there is no need of extension of Cibadat beyond what the QurJëin prescribes. 

Shëitihl regards such an extension as bidC'a which is to be condemned. 

While (ibëdét are not rationally intelligible, the C'adet are. Moreover, often 

in the Qurlan, an cilla is mentioned in case of cadëit which means that Shar1<a not 
-- -- -

only considers them intelligible, but also extendible. 

Since the human reason is considered incapable of discovering the ma~ali~, yet as 
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there will be no more revelation I)f Shara'i(after the Qu~ën, the situation demands 

that sorne system must be evolved to respond to the changes and to extend and 

apply the rules of law. According to Shatib'i this is achieved through the 

institution of futyëi and qasfo. A mufti is a successor of the Prophet both in 

communicating the previous rules of law and in making new laws. A qëiçlf applies 

and executes these laws. Whenever a situation arises where a member of the 

community feels that existing laws do not coyer or satisfy this situation, he takes 

this question to the mufti, who investigates the problem and provides an answer 

on behalF of the legal system. Most often these enquiries arise out of ignorance 

of the rules of law. Nevertheless a layman as weil as a q59f may often feel the 

rules of law to be insufficient in a particular case. In such an e'4ent, theyare 

supposed to refer to muftis. Implicitly there is a rejection of social changes 

relating to law, without formally accommodating them in the legal system. A 

more significant implication is that law is to follow social changes, not to initiate 

or plan them. ITo follow l here means Ito adjust itself l, not Itoobeyl. 

The process of legal reasoning through which a mufti responds to a social change 

in the framework of the iegai system is called ijtihëid. Ijtihëd is not simply a 

pro cess of adaptation of legal theory to social changes, but it clso aims at a 

rational attempt to accommodate the change and still maintain the continuity of a 

lega 1 system. 
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Ijtihëd 

For a better understanding of Shatibf' s discussion of ijtihëd we need to consider 

a few techni ca 1 deta il s fi rst • 

A new case may either be provided for in the body of the rules of law or note 

Further, this provision may either be implicit or explicit. An implicit provision 

may either be in form of general rules or in the form of permission derived from the 

absence of any prohibition. The need and method of legal reasoning both depend 

on the nature of these provisions. In sorne cases ijtihëid may be continuously 

needed, white in other cases it may not be necessary. 77 

The dependence of the method of legal reasoning on the legol provision means that 

ta iustify the volidity or invalidity of the new case it needs to be axamined in 

reference to these provisions. This justification is exercized by demonstrating 

the correspondence of the essential elements in the new case with the basis of the 

legal provision. These bases which are called manëij, may be explicity known, 

or can be known by further ijtihad. 

Shëribi divides ijtihëd in reference to these~, into four types: 1) Tapqiq 

al-manât al-(ëmm: General verification of the basis of the rules of Shar"}a. In 

this case, the rule (~ukm) in its shar<j precept (mudrak), as its basis, is already 

estabtished. The function of the mujtahid is to verify the application of these 

general bases in the subjects of law, but sti 1\ in a general and universal sense. 78 

ln other words the basis of the legol provisions are examined so as to be applicable 
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to ail the mukalIafTn. The generality, here, is further explained by Sharibî 

to mean that this type concerns anwoc (species, types) of mukallafin, and not 

the ashkhâ~ (persons, individuals}.79 It is called 'general' to distinguish it 

from the second type of ijtihëid, which is specific. ShCitibi i Ilustrates this 

point with the Shar'T ruling that requires a witness to be cadi (just). The general 

and broad meaning of cadi is known, but to determine the characteristics and 

qualifications on the basis of which a witness con be universally described as ('ad 1 

is the function of a mujtahid. In order to verify this qualification in case of 

• 1 • •• °L-d • • d 80 a partlcu or wltness qtlna IS requlre • Taqlid cannot solve this problem, 

because this process of verification can never end. Every new case is unique in 

° If • h· 81 Itse ln t IS respect. Furthermore, Sharica does not pronounce i ts ru 1 i ngs to 

cover 011 particular cases individually. The rulings of Shar1ca are general and 

abstract so that they con cover any new cases which are infinite.
82 

This is because of the above reasons that Shâ!ibT regards this type of ijtihëid as ever-

continuing. If one admits the discontinuity of this ijtihëid, one makes the 

application and extension of the rules of shari(a impossible. 83 Human acts 

never happen in the abstract, they always happen concretely and as individual 

cases. If this type of ijtihad discontinues, the obligations of Sharlca will exist 

1 · ,. d d· ° 84 on y ln man s min s, an not ln practlce. 

2) Tabqiq al-mana! al-kha~~: This type is different from the first one, as it 

concerns ashkha~ (individuals). This is more detailed and specific. For this a 

mujtahid relies more on taqwa (piety, prudence) and 1Jikma (wisdom, inner reason).85 

3) Tanqib al-manar (the refinement of the basis of the rule). The proper quali-
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fication (wasf) is mentioned in the text of the ruling but in conjunction with 
---L 

another matter; the task of separating and refining this qualification is done by 

•• t.h-d 86 
I~. ShctibT further explains that this type does not concern with the 

method of qiyàs, but is rather a type of ta'wTI al-fawëihir (interpretation of the 

literai sense).87 ln a certain sense it also belongs to what Shëitib'f colis al-ijtihëd 

b· 1· . b- ( . b· f ) 88 1-0 -Ishn aS reasonlng y m erence • 

4) TakhrTj al-mana! (deduction of the basis of the rules). This type refers to a 

text of a ruling where ~ are not mentioned. The manàt are found through 

the process of deduction. The method is also called al-ijtihad al-qiy5sT or 

. b 1 89 reasonmg y ana ogy. 

Sho-" ·b":' • • h h f h fi· • • 90 b atl 1 mamtams t at among t ese our types, t e Irst IS ever conti numg, ut 

the continuity of the other three depends on their need. The reasons for the con-

tinuity of the first type have already been noted. Shô!ihf explains the need of con-

tinuing the other three as follows: 

The new events which were not known in the post, in proportion 
to those which have occurred in the post, are very few because 
of the expansion of the body of rules due to the investigation and 
ijtihad of the preceding jurists. It is therefore possible to accept 
their decisions (taqlid) in the major part of Shar'fca. 1I 91 

The need for ijtihad was ohen justified by the jurisl's by arguing on the basis of khilëf. 

ln other words if the opinion of scholars differed on a certain point, the case was 
~. ~,-" ". 

considered open for ijtihàd. For Shàtibi this implied khilôf in Shar1ca, which - . -- -
he vehemently rejected. He maintained that in its basis Sha;-i~a is a unity; khilàf 

. . h· d d· b d 92 IS nelt er mten e to eXlst nor to e perpetuate • Hence khi Icf in this techni-

1 • ff· • ··f .. f . ° oh d 93 Wh ° Of· •• °h-d ca sense IS not su IClent to JUStl y contmulty 0 ~ • at JUStl les I~ 

i s the absence of ru les to cover new cases. 
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ln reference to legal material required for iitihad, Shëitibi finds in iitihëid three 

processes. One that depends on inference and deduction and hence is connected 

with written legal material. For this type a knowledge of Arabic language is 

inevitable. Shotibf clarifies that he do es not mean the knowledge of grammar, 

94 
syntax, etc., but rather a knowledge of Arab usage. The second process of 

ijtihëid is that where it is not directly concerned with the text, but with the law 

itself. For this process of reasoning, one requires a grasp on ci lm maqo§id al-Sharc' 

95 
(the knowledge of the purpose of law). In reference to the above-mentioned 

four types of ijtihëid, the present process is particularly relevant to tabqTq al-manet and 

takhrTj al-manat. 

The third relates to deductions which require neither of the above types of knowledge. 96 

This process is, in fact, the application of the verified manat to specific cases. 
~ 

Consequently in this type of reasoning, two premises are involved; first tabaqquq 

al-manet (certitude of the basis of ruling) and second tabakkum (decision).97 

Shëtib1 explains further that the method of deduction of conclusion in ijtihad is 

quite different from what is followed by logicians. The premises here do not mean 

the formulation of propositions in accordance with the figures (ashkaJ) of syllogism 

known in logi c. Nor do es ijtihëid depend upon considerations of syllogism, such as 

tanëiquç! (contradiction) and <'aks (conver~_,ion). If there is found any similarity, 

it must not be confused with the technical terms of logicians. 

J.- a.f-

The closest logical figures of syllogism to the method of ijtihàd are qiyas iqtirëinT 
- fi--fi--:"--

(syllogisrn by coupling or combining two propositions) or istithno>l (syllogism by 

exclusion).98 ShàribT quote~Maliki iurist Abü'l Walid al-BaiT (d. 1081 
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who rejected logician' s daims that there cannot be a conclusion without two 

premises, and, referring to ~, argued that it is possible to conclude from one 

. 99 
premlse. 

It is in the light of this explanation that ShëtibT rejects the requirement of a know­

ledge of the rules of logic for sharcf purpose, 100 whereas knowledge of the 

Arabic language and that of objectives of law is considered sine qua~. As 

for other sciences such as the science of the readings of the Qurlan, or that of 

~adfth, or kaléim, they are not considered absolutely necessary. In fact, a mujtahid -
can justifiably accept the conclusions reached by these sciences as muqaddimëit 

( . cd· )... ·h-d 101 premlses, foun atlons ln I~ • 

The above analysis of ijtihëd shows that Sha!ib1 saw it as a process of adapting the 

legal system to social changes. What distinguishes his treatment of ijtihëid is his 

outlook as a juriste He looks upon ijtihad as a necessary process but neither 

open to everyone nor at ail tÎmes. It is exercised only when it is needed. TaqiTd 

for him is not a theological concept, but a practical necessity in a legal system. 
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NOTES: CHAPTER VIII 

1. For the validity of this method, we refer to the following work, which has used 

this method in a highly successful manner: T. Izutsu, God and Man in the 

Koran (Tokyo, 1964). 

2. AI-MuwëifaqeU, comm. cAbd Allah DarCiz (Cairo, n.d.), Vo\.lI, 169. ShëtibT, 

here, argues that the Qur'ën uses waby (revelation), which is opposte to hawCi. 

Ibid., Vol.I,35, he contrasts the terms~aqliyya and shar<-iyya. --

3. Ibid., Vol. III, 121. 

4. See above n. 1. 

5. Ibid., Vol.lIl, 369. 

6. Ibid., Vol.l, 46-47. To illustrate what is Shar"i(a on a certain point, Shëitib1 

quotes from the Qur'an, badrth and sayings of the Companions. This patte;n 

is frequeritly repeated throughout the book. On p. 56, for instance, he says, 

IIAnd this is how the SharTca explains itseIP·, and then he quotes sayings of 

the Prophet. 

7. Ibid.: Vo\.IV, 7. 

8. Ibid., 245. 

9. Ibid., Vol.ll,64. 

10. Ibid. 

1l. 1 bid ., 69. 

12. Ibid., 274-275. 

13. Ibid ., 136. 

14. Ibid. 

15. Ibid.,58. 

16. Ibid., 59. 

17. AI-IC.ti~m, Vol. l, 19. 
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18. AI-Muw5faqëit, 1,31. 

19. Ibid. 

20. Ibid. 

21. Ibid., Vol. 1, 19-20. 

22. Ibid. 

23. Ibid., Vol.lIl, 346. 

24. Ibid., 103-104. 

25. Sh5tib'f's statement that "God revealed ail that they needed", may be under­
stood as that nothing outside the Qur'ëin belongs to Sharfca and secondly that 
there were things that God did not reveal because they were not needed. 
Apparently these statements reject any need of legal change. To be meaning­
fui, these statements must be understood together with Shatibi ' s distinction 
between cad~1t and c.ibCidat. Thus totality and completion in reference to 
(ibéidat have been revealed and that nothing else by way of Cibéidët is further 
needed. The totality, in reference to adat, means that the totality of basic 
principles or universals have been revealed, the particulars of which will 
always require ijtihéid. 

26. Ibid., Vo\.IV,233-39. 

27. Ibid. ,236. 

28. I~id., Vol.II,247. 

29. Ibid., 180. 

30. Ibid., 177-79. 

31. Ibid., Vol. IV ,244-46. 

32. Ibîd.,272ff. 

33. Ibid. ,274,276. 

34. Ibid.,281. 

35. Ibid., Vol. Il,58-61. 

36. Ibid., Vol. Il,281. 

37. Ibid. , 279ff . 

38. Ibid. 

39. Shëtibi uses both cadàt and cawë'id as plurals of C'Àda. Etymologically, sorne 



400 

-.. 1 inguists claim that C'awèi'id is the plural of C<l'id and "a" ida (something that 

"... re-occurs), and (adat is plural of "ada. This distinction is, however, generally 

disregarded. In Shatib'P s use of (QWa)id there is some indication that he uses 

Cadat for those legal acts which are opposite to c,ibadat, and c'awà'id for 

habits, customs, etc. But this distinction is not consistently mainted by him. 

..,-

40. Ibid., Vol.lI,280. 

41. Ibid., Vol. Il, 297. The examples of eating, drinking, etc., are given to 

i Ilustrate cada. 

42. Ibid., Shëiribt gives the examples of variety of cada in different forms of 

dwellings; on p. 307, he gives the examples of customs in pre-Islamic period 

to illustrate cada. 

43. Ibid., pp. 307-308. 

44. Ibid., Vol.lll, 12H. 

45. Ibid., Vol. Il ,281-82. 

46. Ibid., Vol. Il , 283ff. 

47. Ibid., VoLIII, 265. 

48. Ibid., Vo!.lI, 307. 

49. Ibid. 

50. Ibid., Vol.l, 174. 

51. 1 b id., Vol. Il, 297-98. 

52. Ibid., 284-85. 

53. Ibid., 283-84. 

54. Ibid., 284. 

55. Ibid. 

56. 1 b id., Vol. l, 1 73. 

57 . Ibid., Il,409-410. 

58. Ibid., Vo!.l, 161. 
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59. AI-I<tiËm, Vol.ll,293ff. 

60. Ibid., Vol.I,26-111. 
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62. Ibid., 18f. 

63. Ibid., 18. 

64. Ibid., 19. 

65. Ibid. 
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67. AI-Muwëfaqct, Il, 337ff. 

68. Ibi d ., pp. 341-42. 

69. AI-I<tiËm, Vol.II,24. 

70. Ibid., Vol.I,22. "Fa kullu m§.'ukhturi<a f1'l-dini mimmo yuçlëhT al-mashrü< 
w;;: lam yuq~d bihf al-taCabbud, f~.qq~ kharaja <'an hadhihT al-tasmiyya". 
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CHAPTER IX 

SUMMARY AND CONCLUSION 

Granadian society in the fourteenth century underwent certain very significant 

changes. These changes were both multidimensional and fundamental for the 

Granadian legal system; theyaffected the political, religious, economic and 

legal structure of the society. 

Sult3n Mubammad Vj;hani BillSh ' s reign (1354-59/1362-91) was replete with 

depositions, intrigues, and assassinations. He eventually brought political 

stability to the kingdom by making himself an absolutely independent ruler. The 

Sultan secured his independence by weakening the political power of the offices of 

Shaykh al-Ghuzat, Wazlr and Qoçlf al-Jamaca. 

The weakening of the office of the QSçli al-Jamëca affected the political power 

of the fugahënn general. The fugahë'as a political and social group were very 

powerful. They held Most of the administrative offices, and, further, they were 

the principal authority in religious matters and they controlled the institutions of 

learning. In addition, they were responsible for the administration of a consider­

ably large amount of trust property. 

The decline of the political power of the fugahë'began with the Sultanl s skillful. 

manoeuvres to become independent of the fugahà! There were a number of factors 

which facilitated the Sultan 1 s success. One of these was the introduction of the 
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state-controlled madrasa system of learning in the days of the Sultcïn 1 s father. Des-

pite the opposition of the fugahë' the madrasa system had succeeded and had been 

gradually making the fugaha' dependent on the Sultan. 

The second factor was the penetration of taEwwuf and of $U'ff tarÏqas into Granadian 

society. The Sultan had bestowed his favours on the ~üfi shaykhs because the Berber 

mercenaries who constituted the armies of the Sultan were followers of the !Q!.i 

shaykhs. To weaken the power of the shaykh al-ghuzat and of the fugahëi' and to 

raise his prestige among these mercenaries the ~ would eagerly patronize 

ta!jOwwuf. Furthermore, the ~ life, being simple and pious, appealed to the 

th!, -
people at large, who compared~ ~~ life with that of the fugaha'who lived in an 

aristocratic style. The rise of the tariqas which undermined the religious and legal 
~ 

authority of the sharT<a was a real threat to the fuqaha'. 

The above political and religious changes were further solidified by other factors 

which br.ought certain fundamental changes in the economy of Granadian society. 

Due to continuing loss of terri tories to Christians, agricultural land in Granada 

had become scarce. Furthermore, the Muslim emigrants from Christian Spain, and 

the Berber fortune-seekers from Africa were adding to the already over-grown 

population. Consequently every possible piece of land was being used for agricui-

tural purposes. Thus, new forms of agrarian property, new types of agrarian part-

nership and the practice of hired seasonal labour had become popular. 

To add to the complexity of the economy, the Granadian treasury owed to Christians 

and to the Berbers huge sums of money which were to be paid in cash. Hence 
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state revenues had to be collected in cash. In addition, a number of new taxes 

were introduced. Since this economic situation affected the gold and si Iver 

reserves in the treasury, a copper ~r was introduced, probably as a devalued 

currency. 

Local crafts and industries supplemented agricultural production, but by this time 

they had naturally become of prime importance. In the Kingdom of Granada, silk 

was the most profitable export industry. The rise of the Italian si Ik industry had, 

however, reduced the demand for finished Granadian products in the Mediterranean 

market. Now, raw si Ik was more in demand. Hence the Granadian economy was 

geared to such demands. 

The Mediterraneon trade had also developed ropidly. To me et the demands of 

Italian manufacturers, row materials were imported from Africo and Spain. Granada, 

being connected with Malaga and Almeria, was situated on one of the very signi­

ficant arteries of trade that linked North Africa with the European countries. 

The significance of trade was recognized by the rulers in these countries. Strong 

trade pacts among these principalities assured the safe transit of merchandise. 

The affects of the above-mentioned developments were very far reaching for the 

legal system in Granada. New commodities and ideas were being exchanged. New 

forms of transactions had emerged. The legal theory had to accommodate ail these 

changes into the system. The existing legal system was not adequate for the 

new circumstances. The incompetence of the legal system was recognized by Ibn 

al-Kha!ib in his criticism of notaries and their outdated legal practice in regard 

to legal contracts. The internai contradictions of the system were exposed under 

the impact of these changes. An indication of these contradictions is seen in the 
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controversy over the demarcation of the functions of the muftt and the qëdf. -- ..:.....:-

Such was the milieu in which Shëtib'i (d. 1388) grew up in Granada. His training 

in fiqh brought him into touch with these problems quite early in his career. Later, 

he actively participated in discussions and disputations with other scholars on the 

problems arisng out of the social conditions mentioned above. Quite early on he 

realized the inadequacy of the legal system in Granada. The centre of his interests 

were the problems relating to Islamic legal theory and particularly the devices that 

the Maliki fugahë'had used to adapt MëlikT legal theory to accommodate social 

changes. One such device was that of muraCOt al-khilëf. By accepting a diver-

sity of laws as fact, the MalikT fuqahëi'came into possession of a legal device to 

accommodate new social practices. For Shatib'f, accepting a diversity of laws 

meant negating the very basis of law. On various aspects of this and other problems, 

he wrote to Maliki scholars in Andalus and in Africa. After a long search and in-

vestigation, he expounded his doctrine of maqèi~id al-sharica. He examined the 

traditionallegal theory in the light of this doctrine. The result was his book 

al-Muwafaqat in four volumes. 

As Shotib"f had expected, al-Muwafaqât was not welcomed. He was called a 

heretic. Alluding to a number of Shë!ibi' s actions in his public life: his opponents 

condemned him as an innovator. He defended himself against these charges by 

writing his other book al-l(ti;;6m in which he defined the concept of bidC'a. 

ln preparing his fatowa, Shatib1 had further actual experience of the inadequacy of 

the then legal theory to meet the challenge of social changes. We have seen above 
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that out of 40 queries that we have examined, 34 were related to social changes. 

Shëi!ibf found that the methods of analogy and of borrowing from other schools of 

law in the name of muroC'dt al-khil6f was not sufficient. 

The insufficiency of the provisions of lslamic law and the methods of lslamic legal 

theory to cope with rising needs were more conspicuous in the area of contracts 

and obligations. Growing economic activities, especially in trade and commerce, 

demanded freedom of contract. The Maliki fuqaha' found it difficult to respond 

to such demands. The new forms of contract had become highly complicated. The 

older framework of contract in Mëliki legal theory, which still operated on the 

legal fiction of shirka fi'i-zarc derived from the early Medinese practice of agrarian 

partnership, did not provide sufficient analogies to new kinds of contra ct which 

were different both in form and in nature. TheMalik1fugaho.tried to solve these 

problems by adhering to the method of analogy through various devices, but the 

search for parti cular precedents to particular CDses proved unsuccessfu 1. A number 

of fugahéi'were forced to fall back on the original Malik1 general legal principle 

of maslaha. _. __ .-
Shatibi also had the sorne experience in preparing his fatéiwéi. He too had to refer 

to principles such as ta shi 1 , ma~la~a and cadam baraj. He, however, realized 

that he could not apply these principles indiscriminately to ail areas of social and 

legal change. Under the influence of ta~wwuf, a number of new rituals had 

come into social practice. He regarded these rituals as bid(a and rejected them. 

The need for such distinctions impressed upon him the significance of investigating 
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the aim and purpose of law, the nature of legal obligation, and the method of legal 

reasoning. 

Sha!ibi found the principle of ma~la\;la to be the essential point at which ail the 

enquiries about the nature and purpose of legal obligation, social and legal change, 

and the method of legal reasoning converge. At the seme time this principle also 

provides the basis of the unit y that underlies the diversity of rules in Islamic law. 

The principle of ma~la~a, as a legal concept, however, has not been a simple con­

cept in u~ül al-fiqh. Various theological, morc!, methodobgical and more 

recently iQfT conceptions of ma~laba had posed serious difficulties for the use of 

ma~la\;la as a principle of adaptability. The AshCarT denial of cause lit y in God's 

actions made it impossible to analyze s.J:ls;u:1 commands on the basis of an cilla. 

The ~uffs denied anything that implied any pleasure for the lower sou\. Their 

emphasis on warac, zuhd and ~ rendered masla~a simply into an indulgence in 

persona 1 desi res. 

Methodologically, according to traditional jurists, ma~laha provided only a 

probable basis of reasoning if it was not supported bya specific legal Text. Tradi­

tionally, ma~laba was classified from two perspectives. From one viewpoint it was 

divided into ~arürl, ~ajf and tabsini with the last two being rejected. From the 

other angle ma~laQa was divided into muctabara, mulgha and mursela; as the 

first two were in fact covered by the legal Text, it was only ma?laba mursela which 

remained to be discussed. Consequently the discussion of ma~la~a was reduced to 
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a consideration of maslaha mursala. It is evident that Shàtibi' 1 s analysis of 

ma~la~a keeps the traditional criticism of maslaba in view. The first thing that 

emerges from his analysis of this concept is his stress on human needs rather than 

on its being sïmply a Divine prerogative in the absoJute sense. From Shàtibi 1 s 

definition of ma~laba and its characteristics and from his discussion of its five 

aspects, it becomes clear that the essential element in the concept of maslaba is 

consideration for and protection of the necessities of human life in this world and 

in the hereafter. 

Shatib"f accepts the traditional division of ma~la~a but reiects the limitations on 

their validity. He finds !]air and ta~sirli types of ma~laba to be complementary 

and to act as protective zones for the darürT type. The two are indispensible in 
.1.-.--

this sense. He does not seem to accept the other division, however. The term 

ma~laba mursala is seldom used in his discussion of ma~la~a, and when it is used, 

it does not differ in meaning from ma~la~a. 

ln his analysis of the concept of ma~la~a, Shatibi established certain distinctions 

to clarify the confusions that had gathered around this concept. He analyzed the 

implications of ta<abbud, QU~Ü:f, and mashaqqa in order to elucidate the concept 

of lega 1 obligation. He refuted the~ conclusion that abandoning of the bUfüf 

was an essentiai meaning of taCabbud. He explained that ta"'abbud has two senses; 

one to obey without searching for the reasons underlying obligations and the other 

to conform to the intent of the law-giver. Shàtibi' conc\uded that the first sense 

of ta<'abbud is applicable only to the <ibëdàt which he distinguished from <àdat. 
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The other sense was applicable to the entire body of legal obligations. Obeying 

-the intent of the law-giver meant to regard the ma~laba or mat'ani in <d'dat and 

ta''abbud in the second sense or to obey the explicit meaning, in <'ibëdëit. He 

further explained that taCabbud in the technical legal framework means that the 

area of <ibadët cannot be extended further than what has been revealed by the law­

giver. 

Shâ'tibi answers the theological objections to ma~la~a by pointing to the confusion 

that had resulted from not distinguishing between two levels of the Divine Will. 

Divine Will at the legislative level does not operate in the sorne way as it does 

at the level of the Creation. The legislative will al\ows man l s freedom to act 

and holds him responsible for his acts. Human freedom and responsibility logically 

require that the Divine Commands must be within man 1 s capability to comply with 

them and, further, that they must be intelligible. Intelligibility refers to both 

the linguistic and the rational aspects of the commands. Thus the factors of res­

ponsibility, intelligibility and rationality taken together, necessitate that Divine 

Commands should be based on an explicit or implicit cilla, so that they can be 

understood, generalized and extended to like situations. Ashrarl jurists, in order 

t0 defend God's Omnipotence, were forced not only to deny' cilla in Divine 

Commands, but were also compelled to soy that a Divine Co,mmand does not 

necessitate the Divine Wi Il. Shëi!ibi differentiated between two Wi Ils; the Creative 

Will which is to desire someone to produce a certain act. Thus, contrary to Ash<"arls, 

Shë!ibi was able to mak~ it clear that a Divine Command with a legislative will do es 

not necessitate its actualization, yet it stresses the support of the Command by the 
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Divine Will. 

The basic components of ShStibT' s concept of ma~la~a are, thus, the following: 

1) consideration for the needs of man, 2) the rationality of legol commands and 

the responsibility of man, 3) protection from harm, and 4) conformity with the 

objectives of the law-giver. 

ShàtibT, however, distingUiShes.ra~laba 1harciyya From the ordinary concept of 

ma~la~a; the former is abstract and simple. Ordinary ma,lapa does not exist in 

pure and simple form; it always contains certain elements of mafSlCla. Ordinary 

ma~la~a is known by weighing the aspects of good and evil in an action; which­

ever dominates characterizes the thing in question. /~a~laba ~har<iyya as a legal 
/ 

obligation takes into account only the dominating aspect which is pure and simple, 

unmixed with mafsada. 

ln Shë!ibf' s understanding, cada and sharica are very c10sely connected. Although 

both are willed by God, yet the former belongs to theCreative Will and the latter 

to the Legislative. Temporally céda is unlimited but Shari<a is Iimited. Except 

for certain fundamental laws cada may undergo changes, whereas shari'a insofar as 

it reflects the Divine Will cannot change. To find rules for new situations occurring 

because of changes in cada one needs to know the exact rule or the intent of the law, 

This intent can be known through studying (ada in combination with the principles 

inductively derived from sharica. 

The above-described concept of ma~laba was Cldmirably suited to Shëi!ibi ' s under-
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standing of social change and to his views on legal change. According to Shëribf 

the cawëi 'id or the habits of individuals and social practice alike are stabilized by 

certain universal laws which do not change. The changes that occur in society 

happen because of the movements from one place to another of individuals, or be-

cause of the movements of social customs along with the migration of people. 

More fundamenta Il y , changes are generally produced by human needs. It is when 

these socia 1 changes go beyond the provisions of the ru les of law or when they be-

come too complicated for the existing rules, that a mufti or muj tahid is summoned, 

through the agency of a fatwa, to examine the lawand legal theory as they rel·ote 

to the changes in question. 

The pro cess of legal change may be called ijtihëd. Shatibi divides ijtihëd into 

four types. Although the 1 gate l of ijtihëd is closed in none of the types, yet 

Shâ!ibi was of the opinion that because of cumulative growth of fatawo and judicial 

decisions, ijtihëid may not be needed in many areas. For Shatib'f ijtihéd and taql1d 

are legal necessities and not theological obligations. Thus Shëtibi cornes to a 

different conclusion about the principle of ijtihéd. As has been poir,ted out, this 

rather legalistic and positive understanding of ijtihad is quite significant for 

Shëtibi' s lega; philosophY. 

Having summarized our findings, we may now draw conclusions in reference to the 

problem of the adaptability of Islamic legal theory to meet social changes. 

We have seen that Shatib'f admits that changes take place in society and that the 

legal changes in the area of ~ëidat accord with social needs. We have also found 
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ShStib'f to believe that although its general and universal principles remain un­

changed, yet Islamic law does accommodate itself to changes and that it favours 

the consideration of social needs in making its accommodations. According to 

Shëtibi, ijtihad provides a method and process for legal change; ma~laba gives a 

basis and direction to change; and the concepts of bidca and taCabbud provide Iimits 

on social and legal changes. 

Through his analysis of ma~la~a as the purpose of Islamic law, Shë!ibThas tried to 

free the operation of Islamic legal theory from a number of factors of determinism 

and rigidity arising out of theological and methodological considerations. In fact 

his concept of ma~la~a provides a correction for many traditional as weil as modern 

misunderstandings of this concept. We need notrepeatall the points relevant to 

these corrections; it will suffice to say that contrary to the general understanding, 

ma~laba is neither IJ totally relative and arbitrary principle nor is it strictly tied 

to qiyéis or to specific legal texts of sharl<a. It is connected with social needs at 

one end, and on the other it is inductively supported by shari(a. It is, thus, not 

a special form of analogy, nor is it an extra legal method of expediency to provide 

an area of flexibility in legal reasoni ng along with more strict elements of the 

law. To Shétib"f, mailaba is an integral principle that unifies sharPa, provides 

stability and gives direction to legal changes. 

It can be seen that Shëtib'f had considerably improved upon the traditional philo­

sophy of Islamic law by refining and clarifying certain basic legal-philosophic 

concepts, parti cularly the concept of ma~la~a. His views were quite fitting for 
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the needs of Islamic legal theory in fourteenth century Granada. As we have seen, 

quite similar developments in the philosophy of law took place in Christian Spain 

that came to bear fruit in the sixteenth century in Suarez 1 s philosophy of law. The 

difference was, however, that in Christian Spain those activites which continued 

through the sixteenth century later helped in the development of modern philosophies 

of law. In Muslim Spain, despite the fact that Shëi"tibf' s phi losophy of law was in 

sorne respects similar to that of Suarez, it did not gain acceptance, and the traditional 

view persisted. Why did Shâtib'i' s phi losophy fail? 

To explain the failure of Shë!ibf' s legal philosophy on the basis of material and 

historical reasons wi 11 not be sufficient. His legal philosophy was revived in the 

Salafiyya and Liberal movements in the nineteenth century, and as various studies, 

such as those by A. Hourani and M. H. Kerr, have shown, once again failed 

although the historical setting and circumstances were thi-s time more favourable. 

The reasons for this ranure must also be sought within ShëitibT' s phi losophy and in 

the understanding of it by his recent followers. Since the matter lies beyond the 

scope of this dissertation we will only suggest in respect of it that ShatibT' s recent 

followers do not seem to have accepted his philosophy as a whole. For instance, 

they refer to ma~laba as a principle of expediency to be used in cases where the 

provisions of legal texts and the method of analogy do not suffice. This is not 

Shëi!ibi' s understanding of ma~laba but is rather a repetition of concepts long held in the 

communi ty. Thus, in fact, these recent followers have not departed from the tradi­

tional concept of ~a~laba. 
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One would have expected that in view of modern developments in theories and 

systems of law, Shatib'f' s phi losophy would have been further refined by, his modern 

disciples. Instead, they have remained within the traditional framework of legal 

methodology and have even interpreted ShétibT' s philosophy in the same framework. 

Consequently, it was possible for scholars such as RashTd Riçl5 to blunt the thrust 

of Shâtihl' s phi losophy by giving ShëitibT the image of a conservative, a crusader against in-

novation and of a reviver of tradition. 

From the above observations it is possible to suggest that there is a significantly 

visible trend in ShëitibT' s legal thought towards a positive Islamic law. His emphasis 

on maflaba and his attempt to free legal theory from theological determinism indicate 

such inclinations. To illustrate, we may refer to his demarcation of two areas of 

legal change. 

He stresses that no innovation can be accepted inCibadët, ~hereas i.lc:ëdët changes 

are possible. The element of positivism iies in his theoretical justification of the 

above conclusion. He explains that Cibëdët belong to that area of ma~liD which 

is known only to God. General 1 libëidêit cannot be rationa lIy explained. Since 

they cannot be observed and tested by human reason, they cannot be extended by 

ana logy to simi lar situations. 

The area of cadat is differen'(, however. Not only are <adàt based on masal ih, but -- --' . 
the commands in sharl<'a relating to Càdat usually provide the reason indicating that 

these ma~lib can be grasped by human reason. Further, <ëddT are observable and 

they can be tested. This is the reason they are extendible by analogy, and why they 

can be the subject of ijtihéd. 
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Such arguments should have led Shëtibi to positivism in his legal philosophYi 

yet there are no expl icit statements by Shëtibi showing such a tendency. 

The implicit positivism in Sh5tib1" s legal philosophy may be further noted in his 

attempt to separa te law (fiqh) from theology and from süfi morality as set out 
- =---

in his definitions of legal obligation. Although he believed the origin of Islamic 

law to lie in religion and morality, yet he was able to maintain that theological 

and moral elements and the conception of obligation based on them could not be 

admitted into the definition of legal obligation. He was, however, reluctant to 

reject entirely the theological and moral implications of legal obligation. 

This reluctance, in fact, sometimes resulted in his allowing an element of confusion 

to creep into his definitions. For instance, we may cite his definition of ta'abbud. 

His illustrations of <ibëidat refer to the well-known Islamic rituals and other such 

acts which, according to him, should be accepted without rational explanation in 

contrast to 'ëdët which have rational bases. There are a number of occasions, now-

ever, when he implies that even those legal commands in the Qur 'an, which do not 

concern <ibëdét such as those governing family relations, should also be accepted 

without rational explanation. Does he mecn that he extends the definition of 

tacabbud in the sense of 'ibëdét to 011 the commands in the Qur'ën? 

ln the light of Shatibi 1 s philosophy as a whole, it is difficult to explain such de-

partures. Most probably these departures result from Shatibl' 5 reluctance to accept 

the logical conclusions of his attempt to separa te the two levels of conceiving the 

legol obligation i.e. the level of the origin of legal obligation and the level of its 
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definition and application. The first level may relate to religion and morality, 

but such a relationship is not necessary on the second level. One can appreciate 

ShàtibT' s reluctance if it is recalled that the legal system in his day, despite certain 

attempts, did not succeed in separating the jurisdiction of the mufti from that of the 

qadf. 
-=-...&-

Furthermore, the mufti was also regarded as a deputy of the Prophet, and 

as such his jurisdiction included both religious and legal matters and the bases of his 

authority were somewhat metaphysical; the mufti derived his authority from the 

metaphysical principle of conti nuit y of Divine guidance through prophets, and after 

Muhammad through muftis. . --

The qagf did not enjoy independence in the legal system; he had to rely on the 

mufti, who was attached to the court as a consultant, for the validity and legality of 

his decisions. Such limitations on the institution of the qadi inevitably influenced 

the concept of legal obligation. 

lnspite of his attempts to define legal obligation, Shëitibl did not uphold the indepen-

den ce of the qèiQi from the muftT. Hence his legal phi losophy, despite certain 

elements of positivism, did not go far enough and, consequently, could not grow 

into a positive legal philosophy. This is probably the reason why this philosophy 

has also failed more recently when modernists have attempted to use it without 

supp Iyi ng the necessary correcti ves. 

It may, in fine, be concluded that, in the history of u~ül al-fiqh, Shë.tibi's philo-

sophy of law marks a tendency towards "legal positivism ll
• A proper understanding 

, ,~ 

of its limitations, which had resulted from the particular historical nature of 
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Islamic law in this period, and of the ambiguities resulting from these limitations, 

may help us to reconstruct Shëitibi' s arguments to adapt Islamic law to social 

change. Such a reconstruction might hold a key to a fruitful adaptation of Islamic 

law to modern cÎrcumstances. 
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APPENDIX A 

A Summary-view of AI-MuwSfaqat 

AI-Muwofaqat is divided into five books: 

FIRST BOOK: "muqaddimot" (preliminaries). In this book thirteen prelimi-

nary rules are discussed. The main points made in these discussions are three: 

(i) The u~ül al-fiqh (principles of Islamic legal theory) are qatCf (definite), not 

~ (probable) as had been held by most of the mutakallimün jurists, 

especially by Ghazali and Rèizi. 

(ii) These principles must relate to furüC(the details of applied law) and to aemal 

(actions). This position was again taken in order to refute the mutakallimün-

jurists who had introduced problems of kal5m into u~ül al-figh. 

(iii) The method of knowing the precepts of law must fulfil the following three 

requ i rements: 

(a) the methods must be close to the level of common capability of 

understandi ng. 

(b) it must oim at being a means to taCabbud (bondage to God). 

(c) it must lay stress on a necessary relationship between knowledge 

and action. 

At this point Shà!ibT goes into a detai led discussion about al-cilm (the knowledge). 

This entai Is the following problems: 

1. Definition of the proper (mu<tabar) sharl.i knowledge. 

2. Division of knowledge: (i) ~ulb (solid), (ii) mula~ (salt y , to add 

f1avour), (iii) neither of these. ~ulb is the goal, and u~ül al-fiqh 

belong to this category. 
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3. The role of reoson: human reoson (COql) fol\ows, does not take pre-

cedence over the transmitted knowledge (naql). 

4. AI-Adilla al-sharCiyya (Iegal evidences) are the only basis for a 

proper shar<1 knowledge. 

5. The method of leorning: of the two methods of leorning, i.e. al-

Mushafaha (direct from the teacher) and mutéila"a kutub al-musannifin . ----~.-----

(indirect, by studying from books of authors), the former is better, yet 

the latter must supplement the former. 

6. The signs (amërët) of a true scholar with whom one should studyare 

three: (i) correspondence of action with knowledge, (ii) direct 

relationship with his teachers in his education, (iii) imitation of his 

teachers. 

SECOND BOOK: AQkëm (Iegal values), deols with forty-two problems. The 

discussion is divided according to the two major categories of legal values, khi!ëb 

al-takITf, concerning the va lues that result directly from a Divine command, and 

khitàb al-wad( concerns the values that are the indirect result of that commando . . 

Khitab al-taklif crea tes five legal values: Nadb (recommendation), wujüb 

(obligation), Ibëba (freedom), karëiha (reprehensibility) and man( (prohibition). 

Shëtibr considered ibaha as a middle value in this structure, hence a major part 
• -...i.-

of his discussion on this category of values is devoted to i~. The main points 

of discussion are the following: 
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1. The definition and essence of ibaba, the mode of expression of the 

value and its various aspects. 

2. Relationship of ibO~a to other values. --
3. Relationship of ~ba~a to the maqoiid (objectives of law). 

4. Relationship of ibâba to the problem of Rights and Obligations (~uqu.9). 

5. Ibaba and <afw (foregiveness), a new category suggested by Shëi!ihl 

as a middle value between the Qu~anic values of ~I (permissible) and 

!Jaram (forbidden). 

KhirCib al-waçlc also crea tes five values which indirectly lead to the above-mentioned 

five. The above five are created as grades of obligation by direct command, but 

khi!ëib al-wa~C. creates values by instituting the requirement through one of the 

following five values: 

(1) Sabab (mediate -:ause). 

(2) Shart (qualification). 

(3) Mani' (preventive cause). 

(4) ~ib~ajbu!lan (soundnessjunsoundness). 

(5) ~zimajrukh~ (regularity or allowance in the requirement). 

ln these discussions Shétibi defines these shar<1 vaiues and establishes distinctions 

among them. His main con cern is to know whether they are intended by the law-

giver as such or not. He also attempts to establish the two levels of this intention, 

the intention of instituting the requirement through these values, and the intention 

of requiring the performance of the action. For instance, a sabab act is required 

in performance but not the musabbab act although at instituting (waçlC) them 

the lawgï ver 1 s i ntenti on embraced both. 
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ShatibT' s interest in the question of the intention of the lawgiver finds more space 

in the third book. After he has shown the relevance of this question to the dis-

cussion of legal values, he proceeds to deal with the question itself. 

THIRD BOOK: "al-maqa~id al-sharC,iyya fi al-sharl<a" (the legal objectives of 

shari a), Shëtibf discusses these objectives at two levels. On one level he treots 

the objectives of the lawgiver through the following four aspects: 

(a) the primary objective of the lawgiver in the institution of shari a. 5 hatibi 

maintains that the primary objective is the ma~lib of the people. He 

discusses the definition, types and structure of ~a~lib in order to show that 

the notion of ma~laQa constitutes the central theme in sharT<'a. 

(b) the objectives of the lawgiver regarding the intelligibility of sharTca • 

Here ShatibT maintains that sharTca aims to reach ail people; hence it must 

be intelligible to ail of them. In this respect he discusses two notions: 

(i) cumümi1' generality in the use of terms and (ii) 'ummT&, consideration 

for the majority of the people in their capability of understanding and their 

command of knowledge of the sciences. 

(c) the objectives of the lawgiver in insti tuting the obligation. The main theme 

here is that ~ does not impose obligation which is impossible; yet this 

does not mean that the obligation does not entai! any exertion. The 

criterion in this regard is('cda, the common practice; if something is 

considered impossible in common practice, it cannot be regarded as a 

requirement by sharica. 
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(d) the objectives of the lawgiver in admitting the mukallaf (one under obi i-

gation) as a subject of obligation. Shatib'f here goes into detail in 

defining the objective of taklff on two levels. On the first level he 

deals with two types of objectives of the lawgiver; primary and secondary. 

On the second level he discusses the participation (~a~~) of the mukallaf 

and concludes that his participation is exclusively conditioned by the 

objectives of the lawgiver. 

ShëitibT, however, makes a distinction here in reference to this participa-

tion. Although the second level is conditioned by the first level, there 

are two aspects to be distinguished. As far as obedience is concerned, 

there is no distinction among various categories of action, but insofar as 

reasoning is concerned, the distinction must be made between Cibadat and 

Cëdat. 

Considerable space is devoted to the discussion of<ëida, its characteristics, and 

its various types from the legal point of view. The question of Kharq cada is 

also dealt with in detail. 

The second level of discussion of the objectives has to do with the intentions of 

the muka Ilaf . 

Here Shëitibl deals with the questions of niyya (intent) and <"ayniy,6 (particularity). 
je 

The main theme is that the intentions of the mukallgf must correspond with the 

intentions of the lawgiver. This is the reason why Shë!ibT condemns Qiyal (devices 

to evade law) and bidC'a (innovations). 
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FOURTH BOOK: AI-Àdi lia AI-Sha,.cix~ (Legal Evidences) 
(\ 

This book is divided into two parts: 

1. The discussion of Legal Evidences in general. 

This part is divided into sections: 

A) General Principles: The following are the main subjects: 

1. Legal Rea50ning (~Shar<i) deals only with universals, noi' 

with particulars. 

2. The characteristics of Legal Evidences: 

Qat(i~b (Definiteness), 4anni~ (probability), supplemented 

by other factors 50 as to make them definite. 

3. These evidences do not contradict Qa~ciyëi 'Uqül (rational propo-

sitions). 

4. Every evidence consists of two premises; since they are definite, 

so also is the conclusion. 

5. The evidences relating to cadat are simple (mutlaq) while those 

relating to tibëidcit aremunqabita (stipulative). 

6. The evidences are general in application. 

7. The evidences are either burhëin"f (offering a logical proof) or takli'{f 

(obligatory because of command). 

8. General rules for finding out the evidences, for undertaking what 

they derr.and and for their application. 
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B. Weaknesses of Legal Evidences: 

ln this discussion Shel'tib'f deals with the following: 

1. T ashabub (equivocations) 

2. Naskh (abrogation) 

3. "Awamir - Nawëh1 (eommands and prdibitions) 

4. cUmüm - Khu~ü§ (general and partieular) 

5. Bayon - ijrnal (explanation and conciseness) 

Il. The evidenees in cletail 

Specifie legal evidences are four: The Qur'ân, the Sunna, !lmac (consensus) 

and Qiyëis (analogy). Shâ!ibi dismisses the latter two, contending that 

only Qur'an and Sunna are essential evidences. 

A) AI-Kitab: 

The main points of this discussion are as follows: 

1. AI-Kitéb is the whole (kulliyya) or the Sharica. 

2. Almost ail the commands in the Qur'an are lIuniversel ll
• 

3. The Qur'an contains an explanation for each of its concise 

commands. 

4. The knowledge of the historical context of the Qur'ân is essential 

for the following reasons: 

a) To know the mediate causes of the revelation of a commando 

b) To establish the differences between the verses revealed in 

Mecca and Medina. 

The former are uni versais and hence regulative; the latter are 

particulars and subject to abrogation by the lawgiver. 
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5. Arbitrary opinion has no place in explaining a command in the 

Qur,an. 

B) AI-Sunna: 

The main topics of discussion are the followir:g: 

1. Definition of the Sunna 

2. The relationship of Sunna with al-Kitab 

3. The various kinds of Sunna 

4. The Sunna of the Companions of the Prophet. 

FIFTH BOOK: Ijtihàd (Legal Reasoning) 

This book is divided into five parts: 

1. Ijtihëid: 

The main points of discussion are as follows: 

1. Two types of Ijtihëid, one whose results are immutable, the other which 

is continuously subiect-to-change. 

2. The qualifications for ijtihàd 

3. The unity of the principle of Sharl<a. 

4. Ijtihëd and Bidca 

5. The measures of litih~: 

a) Sadd al-Dhara'i' (to block the ways possibly leading to an un­

desired action) 

b) Istibsân (juristic preference against strict analogy) 

c) The problem of Khilaf (disagreement) 
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II. Fatawa (Responsa) 

l • Mufti (the jurist who issues IIresponsall) is the deputy of the Prophet. 

2. A fatwé consists of ail the three categories of qawl (statement), fici - ----
(action) and taqr'fr (confirmation). 

3. The qualifications of a mufti. 

4. The problem of rukhsg (ailowance) and fatwa. 

III. Iqtidé' (Imitation) 

1. The meaning and nature of lIimitation ll
, the definition of muqallid (one 

who imitates) 

2. muqallid and IstiftèP (the action of asking for responsa) 

3. The problem cf choosii1g whom to imitate. 

4. The conditions for the pronouncing of a fatwa. 

5. Imitation of actions. 

IV. Ta('ëru~ (conflict) and Tarjib (preponderance) 

The problem of choosing between contradictory or conflicting evidences 

and its various aspects. 

V. Su'al/ Jawab (question and answer) 

This part deals with the rules of debate and defence. 

The followi ng topi cs are discussed: 

1. (Ilm al-Jadal (The science of disputation) 

2, ~·:le meaning of question, division - and reprehensibility of excessiveness 

of questions. 
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r, 

3. The difference between a mujtahid and a munotir (debator). 

4. The method of argument: conclusion from two premises. 
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APPENDIX B 

A Summary-view of AI-I(,ti~m 

This book deals with the question of BidC'a in ten chapters. 

Chapter One: The definition of Bidea 

Chapter Two: Condemnation of Bidea 

Chapter Three: The condemnation of bid(a is general, the condemnation applies 

Chapter Four: 

Chapter Five: 

Chapter Six: 

Chapter Seven: 

Chapter Eight: 

to ail kinds of bid<a. In this chapter Shëtib'i criticizes scholars 

such as Iln ('Abd al-Salam and Qarëff who divided bid~ into 

five categories like the five legal values. According to them 

sorne categories of bidC'a are not only good and recommended but 

also come close to obligation. 

The details of the arguments of those who are in favour of bidca. 

Two levels of bidca; Bidca I:taqiq~r~;eal innovation) and Bidca 

·d-flt(""V 1·· .) I.a 1 re atlve innovatIon 

The legal value (b~m) of bidca 

The question of bid(a in reference to ta<abbudëit and cadët. ,--- -----
Acccrding to SharibT, legally, the value of bid(a applies only 

to the former. 

Bidea and Ma~lib Mursala (The juristic consideration of the 

public interest against strict analogy) and ~n (juristic 

preference against analogy). Are they bid<a? 



Chapter Nine: 

Chapter T en: 
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BidC'a as heresy: the heretical sectsi Schism in the Community -

The problem of the one Saved (nàjiya) Sect. 

~ Mustaqim (The Right Path) and I~c (Committing inno­

vation) 

1. Types of acts which introduce bidca 

2. The causes of bidta 

a) Ignorance of the tools (adwat) for knowing the ob­

jectives of Sharita. This generally means inC1dequate 

knowledge of Arabic grammar and usage. 

b) Ignorance of the objectives themselves. 

c) Reliance on the judgment of human reason alone. 

d) Submission to personal desires (IttibëC al-hawë). 
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