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ABSTRACT

In the following thesis the administrative strategics in occupational health and safety
regulation form the primary focus of discussion.

The initial approach for ensuring acceptable work conditions had been thiough direct
state intervention and the use of coercive power. Inview of the hmitations of this approach,
over time, state regulation was replaced by the "self-regulation” or "internal-responsibility
system” under which participants at the workplace were given an enhanced say in the
regulatory process. Recent trends have continued to favour this shift towards dercgulation
of the state’s administrative structures.

The self-regulation strategy, however, also has limited applicability and can only prove
effective if applied in combination with the state’s enforccment strategies. The two
approaches need to be viewed as being complimentary to one another and not mutually
exclusive. This being the case the state’s role in the regulatory process would require re-

examination and alteration to ensure an cftective and efficient regulatory structure.
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RESUME

Dans cette theése, nous discuterons d’abord les stratégies administratives dans la
réglementation de la santé et de la sécurité du travail.

L’approche initiale d'assurer des conditions de travail acceptables était par
I'utilisation du pouvoir cocrcitif de I'état. Vu les limitations de cette méthode, la
réglementation étatique a graducllement €té remplacée par le systeme de la "responsabilité
internc”, sclon lequel les participants du milieu du travail se veraient accordés une voix
substantive dans le processus de réglementation et de contrdle de la sécurité du travail. La
tendence actuelle est encore de favoriser cette transition vers la déreglementation de
I'intervention admunistrative de I'état.

La stratégie de responsabilité interne a néanmoins une applicabilité limitée et ne
s'avere qu'efficace si elle est appliquée en combinaison avec la mise en oeuvre par les
autorités ¢tatique. Les deux approches doivent €tre considérées comme complémentaires et
pas mutuellement exclusives. Ceci étant dit, le role de 1'état dans le nrocessus réglementaire

devrait étre réexaminé et altéré afin d’assurer une structure réglementaire efficace.
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INTRODUCTION

Work occupies a pivotal role in our lives. When perlormed 1in an organized manner,
termed as employment, its importance finds reflection in demands tor control over the
nature, place, and conditions of employment, secking to ensure  mamtenance ot certan
acceptable standards. History, however, has a different story to tefl, this place of employment
has been the very cause of myriad suftenngs, tllustrated 1in classic style during the industnal
revolution when the work place became synonymous with morbid, insamitary conditions,
resulting in numerous nuries and deaths. Although over ime these conditions were made
the cause of social reform, the change has been inadequate and tardy. Even today, a century
later, our success is limited, leaving a vast scope for reform. The reasons tor this sfow pace
of reform are many, ranging from purely economical - reluctanice to interfere in the tree
market, to purely sociological - cmphasising the power refations established through centuries
of social existence.

With initial attempts through the courts being largely  unsuccesstul the
emphasis/pressure for reform shifted towards the emerging welfare states. By dircet market
intervention the state sought to ensure minimum standards and the provision of a regulatory
administrative regime to ensure compliance. Although the state succeeded in establishing an
infrastructural framework for regulation, the actual enforcement left much to be desired The
market was still in firm control.

These futile attempts at reform contributed to the behief that the "rule of law” alone
would not bring about the required change, that a degree of involvement by the partics
concerned was essential. The ncw approach known as "self-regulation” was marked by a shaft
in direction of the occupational health and safety legisiation towards granting of more power
and control to the participants concerned. Joint health and safcty committees were
established, the worker was given the right to refuse unsale work and provisions insuning
access to information were incorporated. Instead of mere punishment for non-complianc«
with state laws, the trend was to encourage improved self-regulation of safcty within
minimum statutory requirements. The principal responsibility and legal obligation for
ensuring compliance with health and safety measures at the workplace was placed upon the

employers, employees and other such persons involved in the work process.
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Having heen 1n operation for over a decade now the results from the internal-
responsibihty approach have started to comen On a preliminary analysis a trend does seem
to indiate that after a positive development stage the bencfits from this “self-regulatory”
approach have reached a plateau, a state of levelling-off.

It 15 my mtenuon, through a review of the secondary sources, to study the "self-
regulatory” approach secking to cvaluate the causes for stagnation. What I hope to show is
that the full benetits of "self-regulation” can only be achieved when it s apphied n
combtnation with state regulation This thesis 1s based on the inhereat defects prevalent in
the "sclf-regulatory” approach which are difficult to correct without state patronage and in
its bsence, tend to hamper progress. It 1s my beliet that a more active state role in providing
supportive and infrastructural facilities would be a step 1n the right direction. By conducting
the inquiry through a comparative analysis between the two approaches ie. the self-
regulatory and the state regulatory, the attempt would be to determune the appropriate mix
between the two The position of the state and 1its role in the admunistrative structure of
occupational heaith and safety would form the focus for my research. In this regard the
Ontario junsdicion has been selected as the prnimary focus for discussion.

Since the outhine of the thesis has retained as its mam [ocus the state’s role in the
regulation ot occupational health and safety, the discussion tends to underemphasise the
benefits of an enhanced worker participation. This partial analysis does not in any way
suggest that an mcrease i worker participation be viewed as a negative development;
however, 1t does seck to assert that the regimes providing greater workplace autonomy i
regulating occupational hazards sufter from structural imbalances and limitations which can
only be remedied through effective state support. In light of the changing economic chimate,
a trend towards smaller workplaces and decreasing rates of unuonisation, the conclusion
clearly points towards a re-evaluation of the internal-responsibility system and determination
of the appropriate state role in the process.

For structural clarity the thesis has been divided into 4 main chapters. The first part
takes a historical look at the broader social developments which formed the basis for
government intervendion. It briefly discusses the mediums through which such initial state
intervention was channelled, namely the factories lemslation and the workmen’s
compensation schemes and analyses the imitations of the enforcement procedures which

later were to justify the shift towards deregulation of the system.
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Chapter 2 deals with the transformation stage of the occupational health and satety
ideology From complete rehiance on state entorcement the trend began toteflect a greater
shift towards worker participation. Keeping i mund the hmutations ol extensive state
regulation and rule making, the tocus was on enhancing selt-regulation at the workplace The
discussion 1n the chapter attempts 1o Himng out the factors which prompted ths shitt and
outlines the torm which it uliimately took. Theegislated tormat of the internal responsibnlity
system, as 1t existed, has been detatled

Chapter 3 deals speaifically with the imitations of the mternal-iesponsibility system
The objective of the discussion is not to cniticise the deicgation ot power 1 the hands of the
participants but to show that the ficld 15 essentially an in.erdependant once and requites the
establishment of a tnpartite structure. The chapter examines the policy assumptions
underlying the internal-responsibdity system and discusses some specific situations where the
IRS fails to provide the required mnthative The fact sought to be emphasised s that the
dynamics of the relatonship, between workers, employers and the state, has matcrial
influences upon occupational health and safety 1ssues As a consequence state policy forms
an important tool through which to direct the reformative actions towards reduang
workplace risks.

The last chapter of the thesis then picks up the discussion to provide policy alternatives
for state action. The "regulatory pluralism” approach adopted, identifics some of the arcas
where the state’s role retains its legitimacy. The study also makes recommendations lor
ensuring that, in the areas of state influence, the regulation retamns its cticctiveness and
efficiency.

In conclusion the question of an ideal system with the exact and appropriate mix
between state and self regulation remains unanswered, however, 1n the process of improving
upon the present structure the importance of obtain:ng an input from al concerned
participants has been clearly brought out. This 1s of special relevance tor the state, as its
pivotal role 1n the regulatory process could ensure that the efforts tor providing the workers
with a safe and healthy workplace are not subordinated to economic concerns Further the
analysis highlights the fact that for ensuning a continuous movement towards the ideal s
essential that a combinauon of approaches be adopted  Although a vaniety of workable
options are available, regulatory pluralism with the state retamning a central role emerges as

the most effective method for ensuring a reduction in workplace risks.




CHAPTER ONE
STATE INTERVENTION

INTRODUCTION

All forms of production contain some measure of risk to the health of those engaged
in their performance. From the days of the Egyptian pyramids and the Sicilian mining slaves
of the Romans to the present modern conglomerates, the necessity for working rules and
provisions for medical care in the workplace have time and again been reinforced, more so
with the theoretical and practical innovations in the nature and methodology of work. Over
the ages this relationship between work and health has only grown stronger and today can
be seen symbolised on the covers of books, such as Work is Dangerous to Your Health, Dying
For a Living and Muscle and Blood.! Varying in degree and nature between different modes
of production this relationship has been conceptualized in the form of technological aspects
on the one hand and physical/psychological aspects on the other.2

To understand the state’s present role in occupational health and safety, it is essential
that we first view the state’s actions trom a historical perspective. In the chapter that follows,
a brief look is taken at the events and pressures which helped bring about the establishment
of occupational health and safety policies in exception to the widely held theories of laissez-
faire and non-intervention.? Recognising that the labour process is directly influenced by
broader social developments, the interrelation between labour and social development is
fundamental in determining the conditions of health and safety in the workplace.4 This

relationship is studied in the ensuing discussion through a review of the economy in its

! Stillman & Daum, Work is Dangerous to Your Health (New York: Vintage Books, 1973); D.
Berman, Dying for a Living (New York: Monthly Review Press, 1978); R. Scott, Muscle and Blood
(New York: E.P. Dutton, 1974).

Z Eric Tucker, Admunustenng Danger in the Workplace: The Law and Polincs of Occupational
Health and Safety Regulation in Ontario, 1850 - 1914 (Toronto: University of Toronto Press, 1990)
at 9 [hereinafier Administering Danger).

3 1t was the relative success achieved in this limited intrusion which set the precedent for
subsequent justifications in regulating the private sphere for the public good.

4 Adnumistenng De.:er, supra, note 2 at 38 - 39.
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transition towards industrial capitalism, followed by a discussion of the administrative regimes
in occupational health and safety which came to be established in exception to the principles
of laissez-faire.

BROADER SOCIAL DEVELOPMENTS

It was the change in the technological aspect of the production process, tzought about
by the Industrial Revolution, that resulted in an increased health risk to the workers during
the nineteenth century. The growth of the factory system, increased reliance on mechanical
means of production and preference for unskilled labour all contributed towards increasing
the rate of industrial accidents and diseases. With prevailing economic theories precaching
strict adherence with the principies of free trade and laissez-faire, these social and
technological changes were the direct cause of numerous deaths/injuries. The resultant
human loss being of such dimension that it has come to be referred to as the "butcher bills

of industrialization."”

i. Industrial Canada

Canada at the turn of the nineteenth century was still predominantly an
agricultural/mercantilistic society, in contradistinction to its colonial authority, England, which
had by then begun the turn towards the "most important of the transformations".® the
Industrial Revolution. Witnessing little industrial activity, the economy primarily relied upon
its trade with England in natural resources for survival. Forming a part of the vast British
political and economic empire, a major portion of its trade was dominated by the British
merchants who, supported in their endeavours through imperial laws, were reluctant to
change the status quo. The economy was a typical example of the protection-based

mercantilistic ideology of the times.” This policy of protectionism and support for

5 Administering Danger, supra, note 2 at 5.
6RK Webb, Modern England, 2d ed. (New York: Harper & Row, 1980) at 107.

7 The merchant, preferring to limit his risk to tke minimum was primarily oriented towards
earning at the cost of the others. His prime strategy was focused on speculation and not production.
The emphasis on capital and quick turnover required liquidity and restricted the investments to
products which were low in risk and high in demand. Though at times investments of a fixed nature
were made to derive long term profits, the predominant viewpoini was short term, without any sense
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commercial enterprise was to continue for eighty years, till the period when in the 1840s
Britain itsclf embraced the philosophies of free trade, free enterprise and commenced
rcnoving the barriers to frce commerce.8

Although the transition from the mercantilistic system of commercial capitalism to
industrial capitalism was not a smooth one,’ by the mid-nineteenth century signs of an
cmergent industrial economy were visible.! The termination of one era marked the start
of another. Large scale investment by the government in public works and construction of
elaborate transport networks (railways and canals) helped to open the country and bring it
to a position of independent economical survival based upon industrial development.
Proceeding through a phase of small-scale industrial units calicd "manufactories”,!! by the

1860s the factory system had established itself in the country’s industrial centres. The advent

of responsibility for the suppliers or the producers. For a more comprehensive description of the
merchant class and the mercantilistic ideology see: H.C. Pentland, Labour and Capital in Canada,
1650 - 1860 (Toronto: J. Lorimer, 1981) at 149.

8 The Navigation Act which restricted trade to and from the colonies to British ships existed
until 1849. The timber duties and corn laws were repealed between 1842 and 1846.

9 The frustration of the merchant classes was evident in the riots which took place in Montreal
on 25 April, 1849. The mob led by merchants burned the parliament building, attacked the Governor
General, Lord Elgin, and later sought to circulate the Annexation Manifesto calling for Canada to
join the United States.

10 Even though little was known about this pre-industrial period till recent work on the subject,
the traditional view has been dominated by the "staples theory” of economic development
propounded by W.A. Mackintosh and Harold Innis in the 1920s. Describing economic development
primanly in terms of the evolution of the staples trade, this view has been criticised of late for "its
silence cn the stage of pre-industrial devciopment and class formation".The debate centres around
the relatie importance of commercial capitalism and industrial capitalism in the development of
Canadian economy. For details of the arguments see: H.A. Innis, The Fur Trade in Canada (Toronto:
University of Toronto Press, 1970); H.C. Pentland, supra, note 7; (5.S. Kealey, Toronto Workers
Respond to Industnal Capualism, 1867 - 1892 (Toronto: University of Toronto Press, 1980)
[hereinafter Toronto Workers); G.S. Kealey & M.S. Cross, eds, Canada’s Age of Industry, 1849-1896
(Toronto: McClelland & Stewart, 1982); Bryan Paimer, A Culture in Conflict: Skalled Workers and
Industrial Capitalism in Hamilton, Omsario, 1860 - 1914 (Montreal: McGill-Queen’s University Press,
1979) [hereinafier A Culture in Conflict].

11 Rinehart describes manufactories as "..small, usually employing fewer than five people, and
they catered to individuals in a limited geographic area, most production was in response {0 personal
orders from local inhabitants." James W. Rinehart, The Tyranny of Work (Don Mill's, Ontario:
Longman Canada, 1975) at 26. The significant difference between them and the factories, besides the
number of workers employed, was the absence of power-driven machinery in the former.



7
of the power-driven machines, an increase in the number of skilled tradesmen and an
expanded British investment for improving the transport facilities, helped significantly
increase the rate of industrial development.'> With favourable condtions and positive
labour supply the manufacturing industries continued to consolidate and expand.!?
However, viewed at a broader level, over the period of Canada’s "heroic age",!* the
economy witnessed an increased disparity in income distribution, with increased cconomic
power being concentrated in the hands of a select few. A further outcome of increased
industrialization was seen in the shifting employment patterns. The rural-to-urban ratios
started suuwing large-scale movements towards the urban centres.!® Even then, with the
rapid growis; in the industrial sector, the demand for unskilled labour was fast outpacing the
internal supply. As this demand could not be met from internal sources and as the ready
availability of labour formed one of the essentials for economic development, the
government sought to initiate an aggressive immigration policy. Succeeding in its
endeavours, ! the surplus labour supply created the conditions sought by the capitalists for
containing the wage rates and blocking demands for additional expenditures to be incurred
for improving working conditions. Being new to the country without any financial support

and skills to back them up, it was this class of unskilled, immigrant l2abour, which formed the

12 The gross value of production had increased from $ 82 million in 1851 to § 234 mllion by
1870. O.J. Firestone, "Development of Canada’s Economy, 1850 - 1900" in Trends it American
Economy in the Nineteenth Century, vol. 24 (Princeton: Princeton University Press, 1960) at 231.

3 By 1900 the gross value of the manufactured goods was in the region of $ 584 million:
Firestone, Ibid. at 231. Eric Tucker in his review of the economic scenario, though acknowledging
the development, points to the unevenness of the process. See Administenng Danger, supra, note 2
at 14,

14 As referred to in lan Drummond, Progress Without Planning: The Economic Hustory of Ontario
from Confederation to the Second World War (Toronto: University of Toronto Press, 1987) at 104.

15 Jennissen, in her work, has caiculated the Canadian rural-urban ratio for 1871 to »e 81.7 :
18.3. This figure had changed to 62.5 : 37.5 by the year 1901. See: Jennissen, Regulating the Workplace
in Industrial Ontanio: The Ongins of Occupational Health and Safety Policy, 1880 - 1914 (Ps.D. Thesis,
McGill University, 1991) at 52 [hereinafter Jennissen).

16 The effects of this policy can be seen in the population growth froin 2.4 million in the year
1851 to 4.8 mullion in the year 1891. Jennissen, supra, note 15 at 57.
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t.”

backbone of Canada’s economic development.’’ Used primaniy for work in the factories,

mines and construction camps they bore the brunt of the industrial "butcher bill."!8

ii. Evolution of Class Structures

Prior to the advent of the Industrial Revolution the average worker was not likely to
classify himself into the categories of skilled, semi-skilled or unskilled, unless working
(apprenticed) in a particular craft or trade. Besides the craft tradesmen, the prevailing
hicrarchical employment structures classified workers as unskilled labour even though the
work they performed required knowledge and particular ability learned over time. In addition
the prescnce of a paternalistic employer attitude reinforced the absence of a structure of
discipline or the capacity to rebel amongst the working class.

During the transitory phase of industrialization, development of the new factories was
observed with mixed feelings of fear, distrust and dislike. The mechanized life and machine
control were seen as threats to prevailing norms as well as personal freedom. Where first
workmen were used to perform specific tasks in the sense of individual work they now were
required to work as a team. Even though industries had earlier brought together workmen
(sometimes in large numbers) to work under the same roof, as for example in naval
dockyards, shipbuilding, and even in some exceptional cases the textile industries, the
factories were now geared towards complete integration. The manufacturing process was no
longer a structure which sought to combine the individual work of employees but more one
in which each was assigned to a specific role in the process which tied him to a set routine,
controlled and set by the machine.’® The visible effect for the worker was a sense of

competition with the machines.

17 For details about immigrant labour see: Donald Avery, Dangerous Foreigners (Toroato:
McClelland & Stewart, 1979) c. 1.

18 gdministering Danger, supra, note 2 at 5.

19 nis change in the ioic of the worker was supported by the innuvations in technology which
enabled the organization to reduce costs and increase efficiency. Carada, a step behind in terms of
the process of industrialization still showed remarkable abitity to auapt and by 1831 - 1836 the rate
of applications for patents of invention had reached the rate of one per month. H.C. Pentland, supra,
note 7 at 184,
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Untrained for any other kind of work and still frantically fighting to rctain some
semblance of a bygone era, the workers were being forced by the technological and
demographic changes towards the industrial centres in search of employment. The resultant
excess supply of unskilled labour, when puc against the machines on one hand and the
alternate source of cheap labour ie., women and children®® on the other, upset the
delicate balance of the labour market, forcing accumulation of large pools of reserve labour.
In the absence of any other means of livelihood, these workers were forced to live a life of
misery, work in squalid conditions, accept employment at wages far below the subsistence
rates and remain silent sufferers of the precarious conditions of work.

At the same time the employment relationship was moving towards a degrce of
impersonalisation which allowed the employers an absolute discretion in the selection of
their requirements. As the free market took hold of the economy and markets started
responding to the inflow of new products the employers were given the economic stability
they needed to create the sort of class polarization that was to becomce the hallmark of that
era. The ready availability of labour allowed the employer to abstain from long-term
commitments, while at the same time the relative immobility of the workmen left him in a
much weaker individual bargaining position. This distorted bargaining structure could only
have been rectified through state intervention but "Government interference was, however,
contrary to the spirit of the age. Self-help, independence, natiral levels and laws were the
watch-words of the times."!

The unskilled labour class were at the fore of the laissez-faire argument. Even in the
rare case when the conception of the worker being within his rights to withdraw his service
was recognised, the employers took pains to emphasise that in those circumstances the hiring
of replacements was within their absolute discretion. The workers were not entitled ‘o
interfere in the exercise of that right. The consequence usually was the settlement of

disputes through the use of violence. In such a period workers bound by commwon

20 Tpe employment of women and children was not seen as being in contradiction with the moral
conditions of the day. It was seen as a worthy deed to contribute to the family income and they were
encouraged or rather forced to work. The fact that this system could be misused, at the cost of the
workers, led to feeble attempts at state intervention which were not to have much success against
arguments of economic necessity. R.K. Webb, supra, note 6 at 117.

21 Robson, On Higher Than Commercial Grounds: The Factory Controversy, 1850 - 1853 (New
York: Garland Publishing, 1985) at 17.
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interests/concerns and facing similar insecurities were brought together in the form of labour

combinations to raisc a collective voice.2?

iii. The Rise of Collective Power

During the pre-industrial stage trade and craft groupings had established a small but
well-knit source of skilled workmen who, bound under a mutual feeling of pride and respect,
often organised on a local basis to control their limited markets. Members of this class,
drawing upon the traditions of combinations and bound together in tight and disciplined
units, were brought together in the relatively close environments of the industrial centres
which further strengthened their bonds. However, since most work was only available on a
seasonal basis, a majority of the demands for improved working conditions were made on an
individual basis.?

With increased use of machines in the production process, the factories shifted their
employment policies towards the hiring of cheaper unskilled labour as this cut the over-all
labour cost and increased profit margins. This preference for unskilled workers over skilled
workers forced the crafts/trades to unite in an attempt to put up a common front to preserve
their employments. The first serious attempts at co-ordinated action by these crafts/trades
were the direct consequence of the developing factory system. However, as the factory
system expanded the futility of the struggle became apparent. More and more skilled workers
were being absorbed into the new industrial order, and the battle was increasingly becoming
one-sided. Even then they succeeded in obtaining some measure of recognition, partially due
to the fact that they (the skilled workers) formed a crucial link in the developing factories.

In the absence of detailed drawings and plans, most of the knowledge about machines was

22 Eor details on the union movements see: S. Langdon, The Emergence of the Canadian Working-
Class Movement, 1845 - 1875 (Toronto: New Hogtown Press, 1975); Toronto Workers, supra, note 10;
G.S. Kealey & Bryan Palmer, Dreamuing of What Might Be: The Kmghts of Labor in Ontario, 1880 -
1900 (New York: Cambnidge University Press, 1982) [hereinafter Drean:ing of What Might Be); A
Culture in Conflict, supra, note 10, Bryan Palmer, Worlang-Class Experience: The Rise and
Reconsatunon of Canadian Labour, 1800 - 1980 (Toronto: Butterworths, 1983) [hereinafter Working-
Class Expenence); Charles Lipton, The Trade Union Movement of Canada, 1827 - 1959, 4th ed.
(Toronto: NC Press, 1978); E. Forsey, Trade Umions in Canada, 1812 - 1902 (Toronto; Buffalo:
Umversity of Toronto Press, 1982).

3 Craig Heron, The Canadian Labour Movement: A Short History (Toronto: J. Lorimer, 1989)
at2-5s.
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learned through experience and carried as personal knowledge of these workers, cnabling
them to play an important part in the establishment and operation of the factories.>* For
a time this favoured position allowed them some measure of bargaiming power. This
transitory class, in bargaining for their rights, played an important rolc in the establishment
of a structure for labour combines which could later be used by the general working class
to press for reforms in working conditions.

As industrialisation proceeded and causes for common action multiplicd, the rate of
unionisation increased. Emerging from being defensive and compensatory bodies, >
restricting their demands to individual cases, the unions by the 1870s had obtained sufficient
maturity and quality of leadership to raise issues such as the restriction of the working day
to nine hours,?® factory regulations, right to strike, and picket line activity. Union activity,
reaching a peak in 1870 with the formation of the Canadian Labour Union, was however so
dependent upon the economic situation that any downward trend could scriously aftect their
position, as was the case in the mid-70s. With the retarn of prosperity in the 80s, the
organised labour movements renewed their activities. The creation of the Trades and Labor
Congress in 1883, and the emergence of the Knights of Labor,?” saw the cmphasis shift
from predominantly craft unionisation towards one encompassing the entire labour class, B
working conditions being one of the main areas for reform.

With the increase in their support base and observing the difficulties that would be
encountered in bringing about the desired reforms in the absence of political support, the

unions began to play a more active role in the municipal, provincial and federal political

24 The approval of education, especially technical education, and talk about the dignity and worth
of labour highlighted the recognition of this class as being an important componcent of the
production process.

25 Jennissen, supra, note 15 at 64.

26 For details see: John Battye, "The Nine Hour Pioneers: The Genesis of the Canadian Labour
Movement" (1979) 4 Labour/Le Travailleur 25.

27 Established in Philadelphia in 1869 the movement however was of not much importance until
the 1880s whereupon it emerged for a brief but significant penod before a precipitous decline. Fo-
details see: Dreaming of What Might Be, supra, note 22.

28 This difference in approach signified a re-evaluation of the unions’ organisational strategies -
"[The] main focus was on organising all workers, specially industrial and unemployed workers,
irrespective of race and gender." Jennussen, supra, note 15 at 70.
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arenas. Although the extent to which "Labourism” existed is a subject of debate,?® labour
as a class in itself, holding political power, had come to stay. Even then the gains were not
substantial, living conditions were still pathetic, with unemployment and inflation rising, the
cost of hiving was increasing faster than the wages, working conditions continued to remain

unhcalthy and the rate of work-related accidents remained painfully high.30

iv. The State’s Role

The predominant trend emerging from this period, early signs of which had alréady
been seen during the pre-industrial period, was the increasingly tmportant role which the
state came to play in the free market. "The government in Canada has always been essential
to the development strategies of capitalism... i

Taking into consideration the peculiar situation of Canada and its process of
development from a dependent economy towards one that was relatively self-reliant, the
state actively sought to encourage and support business interests.32 Although the main
emphasis of the government was for the establishment of a suitable climate under which the

market could function, this in itself necessitated that the state intervene to ensure capital

2 The argument ccntres around the role of the unions in attempting to "launch a labour party
and clect labour representatives to the houses of parliament independent of the liberal and
conservative parties.” For details see: Bernard Ostry, "Conservatives, Liberals and Labour in the
1880's" (1961) 27 Canadian Journal of Economics & Political Science 141; Craig Heron, "Labourism
and the Canadian Workirg Class" (1984) 13 Labour/Le Travail 45.

30 See: J.T. Copp, The Anatomy of Povert: The Condition of the Working Class in Montreal, 1897 -
1929 (Toronto: McClelland & Stewart, 1974); Michael J. Piva, The Condition of the Working Class
in Toronro, 1900 - 1921 (Ottawa: University of Ottawa Press, 1979).

31 John Hutcheson, "The Capitalisuc State in Canada” in Robert Laxer, ed., Canada Lid
(Toronto: McClelland & Stewart Limited, 1973) at 155 - 156.

3 por support of the view that the state has played a dominant role in the interest of the private
sector, see: Leo Pamitch, "The Role and Nature of the Canadian State” in Leo Panitch, ed., The
Canadian State: Poliical Economy and Political Power (Toronto: University of Toronto Press, 1977)
at 14; Ivan Bernier & Andrée Lajoie, eds, Famuy Law and Social Welfare Legislation in Canada
(Toronto: Published by the University of Toronto Press in co-operation with the Royal Commission
on Economic Development Prospects for Canada and the Canadian Government Publishing Centre,
Supply and Services Canada, 1986) at 74; Robert Laxer, ed., Canada Ltd (Toronto: McClelland &
Stewart, 1973)
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accumulation and a continuous supply of labour in the intercsts of the caputalists.*’ This
was so even as the employers were preaching free trade and laissez-faire to forestall
arguments for government intervention in the interest of the working classes.

The particular geographic situation of Canada and the responsibility of its government
towards the British economic interests underlined the role served by the state.™ This
strategy is most visible during the period starting with the 1840s, when the government,
involved in enormous public work projects, sought to support the contractors through the
state enforcement mechanism. The low wage rates, long hours of work and dangerous
working conditions focused government attention on attempting to keep the labourers at
their work while at the same time pacifying/protecting the local residents and businessmen
from any violence that might occur due to work-related agitations.

In one way this role was essential, as only through direct state support could the
economy progress in the direction and with the speed which was required to make the
Canadian economy self-sufficient. But on the flip side of the comn, this meant that the state
actions were to remain dominated by employer interests and its policies would mirror the
wants of the employers even when at the cost of those ecmployed. To prevent state
intervention in the market to support the employees, the argument esed was that of laisscz-
faire, and for a perind it was accepted. But by then the conditions had reached such an
extreme position that the workers themselves were showing signs of breaking out. Rather
than face mass uprising in a direct form the alternative was limited state intervention. As
long as the state intervention remained dominated by economic considerations there was a
reasonable surety that it would not be detrimental to the interests of the employers and they

would continue to enjoy their dominant positions.

33 Besides control of the state 1n the direct form, Hutcheson suggests that there are three ways
in which the capitalists exercise control: first, through control over the means of production; secondly
through the dominant ideological institutions of society; and thirdly, through the control of the state
itself. Within each of these levels there is a spectrum ot control, from leadership to overt domination,
the interlinkage between the various levels allowing for control within one reinforcing control within
the others. For the details of this argument and a general history of the state role see: John
Hutcheson, supra, note 31 at 157.

34 The role served at the me was one of direct intervention, in terms of providing financial
support and the use of its administrative/coercive power in the interest of the Canadian bourgeoiste.
This point 1s illustrated by Macdonald’s National Policy of 1879 and the recruitment of troops to
perform the work of labourers in times of shortage, or later through their use to suppress any
demands for reform. For details see: H.C. Pentland, supra, note 7 at 190.
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THE EXCEPTION TO LAISSEZ-FAIRE

i. The Basis for Intervention

As scen in the previous section, the second half of the nineteenth century was the
phasc of industnal revolution for the Canadian economy. Bringing along with it its peculiar
problems of unemployment, nflation, urbanization and suffering, the development also
marked a change in the underlying assumptions of the doctrine of laissez-faire. The doctrine,
which had gained academic recognition after Adam Smith’s conceptualisation in his book The
Wealth of Nations, characterised the market as supreme and self-regulatory. Critical of any
intervention in the free market process, its proponents preferred to operate on the principles
of {ree choice based upon supply and demand.®> The belief centred upon the conceptior:
that the value of a particular commodity is based upon what the person who has a need for
it 15 willing to pay to obtain it i.e., if the supply exceeds the demand the price will fall and
similarly if the demand exceeds the supply the price will rise. On the basis of this analysis
labour too was classified as a commodity and its costs sought to be determined by the market
forces. What this meant in terms of the practical situation was that as long as a replacement
could be found and a reserve pool existed, the capitalists could control the wage structures
and conditions under which work was performed.

The striking anomaly of this reasoning lies in its underlying assumptions of a rational,
informed, and economic choice combined with complete mobility to interact with the shifting

demand and supply patterns.3® These assumptions ignored the effect of prevailing

35 Robson suggests that the reason for this complete reliance on the principles of demand and
supply was not commercial considerations alone, but a mixture of the commercial, religious and
pohitical conditions prevalent during that time. "The advocates of laissez-faire in the 1830’s and 1840°s
strove for two things; they wanted to increase their commercial prosperity and to gain recognition
of their posiion 1n society.” Robson, supra, note 21 at 1.

36 The defects in this reasoning are best illustrated in the common-law rules which governed the
employment relauonship on the basis of a contractual relationship. "In the nineteenth century the
courts transformed the law of health and safety obligations by making them contractual rather than
customary, thus forcing workers to bargain with their employers, whether they wanted to or not.” Eric
Tucker, "The Persistence of Market Regulation of Occupational Health and Safety: The Stillbirth
of Voluntarism” 1n Essays in Labour Law (Don Mills: CCH Canadian, 1986) 219 at 224 [hereinafter
Snllbuth]. In the application of these rules, the balance was clearly 1n favour of the employer as his
inabality to perform the contract, though ground for a suit, did not entitle the employee to break the
contract. However refusal to work or breach of the contract by the employee could result in the
imposition of criminal sanctions. For more details see: Paul Craven, "The Law of Master and Servant
in Mid-Nineteenth Century Ontario” in David H. Flaherty, ed., Essays w1 the History of Canadian
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circumstances, limited resources, lack of information and restricted mobility of the
workers.>” With increasing class segmentation and visible divergences in living standards,
the argument for government support in favour of those least able to protect themselves was
gaining ground. Support for such intervention was theoretically justified by such eminent
economists as Senior, McCullock and J.S. Mill*® who, while not rejecting laissez-fare,
sought to create a distinction between "political cconomy” and “classical ecconomy”. The
distinction would allow for separate considerations in the trecatment of commercial and

human wealth. It was an argument of humanity against logic.

ii. The Jurisdictional Question

At the time of confederation The British North Amenca Act of 1867,% in conformity
with the principles of federalism, had distributed legislative powers between the federal and
provincial governments. Control over the field of labour and its allied subjects however was
to remain a particularly contentious issue between the two junsdictions. It was only after
numerous shifts in position that provincial junisdiction, under section 92(13) "property and
civil rights", would be upheld.® This confusion was effectively put to use by the opponents
of health and safety regulations to delay and limit the scope of any legislative imtiative for

improving the conditions of work.

Law, vol. 1 (Toronto; Buffalo: Published for the Osgoode Society by University of Toronto Press,
1981) 175 - 211.

37 The fact that all decisicns are directly affected by prevailing circumstances and that in such
a situation the short-term advantage may influence or guide the economic choice, was only gradually
accepted by economuists.

38 Theoretically this was justified by Mill, when he said "That all men are not free and, therefore
not subject to the principles of laissez-faire.” This exception, created in the guiding economical
principle of laissez-faire, gave direction for emergence of the welfare state. See. J.S. Mill, Prninciples
of Polincal Economy (London: Longmans & Green, 1909) at 950 - 979. As quoted in Robson, supra,
note 21 at 19.

39 Constitunon Act, 1867 (UK), 30 & 31 Vict., ¢.3 (formerly Bntish North Amenca Act, 1867).

40 Thjs was established in the case of Toronto Electric Commussioners v. Snuder {1925} A.C. 396.
Even then, later cases created an exception for federal undertakings and their “related and essennally
connected works.” See: Reference Re Industnal Relanons and Disputes Invesuganon Act (Can.) [1955]
S.C.R. 529.
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Although at the federal level the 1ssue was introduced time and again through the
ureless efforts of Darby Bergin, the government’s attention remained concentrated upon
dealing with organised labour and the establishment of a framework within which industrial
relations could be mediated.*! The only significant action taken 1n the health and safety
field was the establishment of two Royal Commissions of Inquiry, which included within their
scope the conditions of work.*2 These Commissions reaffirmed the gravity of the situation
but, besides increasing the general level of awareness and sources for statistical information
in the occupational health and safety arena, succeeded in achieving little else. With stiff
employer opposition and excuses of "lack of jurisdiction” at the federal level,* the
provinces were forced to take the itiative.

The structures sought to be established in the ensuing enactments centred upon two
basic themes, prevention and compensation. The former was primarily used for the
establishment of an industry-wise regulatory regime which sought to pre-empt and reduce
the conditions under which injury, disease and accidents occurred. The compensational
approach emerged a short time later and was designed to enable financial compensation for
the victim of an industrial accident, or in case of his death, for his family.

An analysis of all provincial legislation of the time dealing with the area of occupational

health and safety would form an area of research in itself, and furthermore, beside setting

41 After defining the role of the trade unions in the Trade Union Act, 1872. 35 Vict.,, ¢.30
[heremafter Trade Union Act, 1872] the federal government’s attention became focused upon
industrial relations. The legislauon which followed such as The Concdianon Act, 1900. 63-64 Vict,,
c.24, and the Industnal Disputes Invesniganon Act, 1907. 6-7 Edward., ¢,20., illustrates the point.
Whether this lack of attention to health and safety issues was justifiable on jurisdictional grounds
has been senously questoned. A majonty of the authors seem to view this excuse, on the federal
government’s part, as being unjustified. This reasoning is based, not upon legal grounds, but on the
analysis that pnor to the last attempt the reasons given for refusal were always other than
junsdiction. See G S. Kealey, ed., Canada Investigates Industnalism: The Rayal Comnussion on the
Relanons of Labor and Capueal, 1889 (Toronto: University of Toronto Press, 1973) 1ix; Bernard Ostry,
supra, note 29 at 150.

22 see: G.S. Kealey, Ibid.. Also see: Canada, Report of Comnussioners Appomnted to Enquire into
the Working of Mills and Factones of the Dominion and the Labour Employed Therem (Ottawa,
January 1882) Canada Parliament, Sessional Papers, 9, No. 42.

3 For a comprehensive discussion of the legislative debates at the federal and provincial levels
(Ontano), which preceded the passing of the Ontario Factones’ Act, 1844, S.O. 1884, c¢.39,,
[heremafter Factones Act, 1884) see: Admuustenng Danger, supra, note 2 in c. 4 - 5. Also see: Eugene
Forsey, "Note on the Dominion Factory Bills of the Eighteen Eighties" (1947) 13 Canadian Journal
of Economics & Political Science 580.



17
the background for future analysis, 1s not in direct relation to this study. Thus the tollowing
discussion has been limited to the regimes established in the province of Ontario. The
Ontario Factones Act, 1884 and the Workmen's Compensation Act, 1914* illustrate the

development of both the preventive and compensatory ideologies.

iii. The Factories Legislation
a. The Case for latervention

It was the stnking changes occurning in the social environment which won the argument
for state regulation of the manufacturing process. These changes, in fact forced state
intervention, compelling a re-evaluation of the sacred principles of laissez-tare.* Though

poverty and appalling working conditions were not a new phenomenon,

" The poverty which existed 1in the towns was more noticeable because it was grouped
together in the slums. Chanty was not as cffective in the industrial areas, and
starvation and epidemics could not be ignored when found on the doorsteps of the
wealthier class. The working classes, in addition, were more vocal and organised in
their suffering, and their voice could not be 1ignored in an age which prided itself on,
and justified its institutions by, material progress. 4

The pattern had shifted from manual, labour-oricnted, skill-based productions towards
one in which skills played a diminishing role. With the incrcased emphasis on machine-
regulated division of labour, the size of production units had begun to increase.d” Large
scale units, which helped capture economics of scale, began to replace the smaller craft

businesses. This increase in size and scale required the grouping together of a large number

* Workmen'’s Compensation Act, S.0. 1914, ¢.25 [heretnafter Workmen's Compensation Act, 1914).

45 See: Denis Guest, The Emergence of Social Security in Canada (Vancouver: Umiversity of
British Columbia Press, 1980).

46 Robson, supra, note 21 at 12.

47 Jenmssen quotes figures showing that 1n 1851, 24% of Hamiton’s industrial force was
employed in factories employing 10 persons or more, By 1871, this had increased to 83%. In
Toronto out of a total of 572 factories in 1871, 8.6% (or 49 factories) employed more than 50
workers. See: Jennissen, supra, note 15 at 161. Tucker estimates a higher figure, that of 67% of
employees in manufacturing working 1n factonies employing more than 30 persons Adnunistenng
Danger, supra, note 7 at 14, For more stausucal data sce: Richard Pomfret, The Ecenomic
Development of Canada (Agnicourt, Ontano: Methuen, 1981) at 128 - 129
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of workers at single sites, in close proximity with machines they were ill equipped to use. The
increasingly monotonous and routine methods of operation limited the amount of control
the worker had over the final product, his contribution being limited to one, or a few, of the
steps which went into the production process.

A combination of the factors of economic control and changed methods of production
contributed towards making the workplace, specifically large and mechanized factories, places
which constituted serious health and safety risks. Poor ventilation, inadequate lighting, long
hours of work, a dirty and cluttered environment, lack of space which resulted in
overcrowding and close proximity with unfenced and dangerous machinery were common
features at most workplaces.*® In such a situation it was but natural that the risk of injury,

disease or death would increase.

"The enactment of the Ontario Factories’ Act of 1884, signalled official acceptance
of the idea that regulation in this area was a public responsibility requiring direct
state intervention. This intervention took the form of politically determined minimum
standards enforced by an inspectorate.""9

The history of factory legislation in Ontario provides an illustration of the state’s
attitude at that time towards worker demands. The employers had, at the federal level,
effectively defeated seven attempts at such legislation. Similarly, the provincial legislation,
plagued by a history of excuses and blockades, came after a prolonged period of dawdling

and delay. Although the legislature was quick to pass the legislation once it was

48 The carliest comprehensive source available for industrial statistics about working conditions
is the Labour Gazetre which began in the year 1900. Before that, information sources are restricted
to reports of the Labour Commission and after 1888 reports of the factory inspectorate. For a
detailed description of the conditions of work prevalent during that time see: M.W. Thomas, The
Early Factory Legislation: A Study in Legislative and Administrative Evolution (Westport, Conn:
Greenwood Press, 1970); Claire Brandler Walker, A History of Factory Legislation and Inspection n
New York State, 1886 - 1911 (Thesis: Columbia University) (Ann Arbor: Xerox University Microfilms,
1974); J.T. Copp, supra, note 30; Michael J. Piva, supra, note 30; Administering Danger, supra, note
2; Harry Arthurs, Without the Law: Administrative Justice and Legal Pluralism in Nineteenth Century
England (Toronto: University of Toronto Press, 1985); G.S. Kealey, supra, note 41; Craig Heron,
Working n Steel: The Early Years in Canada, 1883 - 1935 (Toronto: McClelland & Stewart, 1988).

9 Snitburth, supra, note 36 at 226.
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presented,’® the date for it to come into force was withheld for another two years.’! In
addition to this game of political manouvering and delay, the legislation itself reflected the
dominance of employer lobbies in the political powerhouses. The enactment, being relatively
mild in its scope, made only a half-hearted attempt at improving the conditions of health and
safety at work. In this connection, organised labour’s subsequent criticism of the legislation

is of relevance.>?

b. Scope of the Legislation

The legislation was limited in its applicability to cover only factories employing more
than 20 persons, with the exception of private dwellings operating without mechanical power
and using only family labour. The structure of the Act was divided under threc broad
categories. The first related to prohibiting the employment of children®* and establishing
hours of work limitations for boys between the age of 12 and 14, girls between the ages of
14 and 18, and women over 18. In addition the Act prohibited their employment for certain
specified kinds of work. They were entitled to a one-hour lunch break which could, if the
inspector authorised, be taken at a place other than where the manufacturing process was
being performed.

The second category dealt with general safety and health conditions in the workplace,
and, though vague and ambiguous, provided for some basic standards such as on adequate
ventilation, overcrowding, cleanliness, fencing of machinery, fire protection/escape provisions
and separate closet facilities for men and women etc. The last category dealt with the
administrative framework under which the Act was to operate. It covered the rights, duties
and powers of the factory inspectors including procedural measures required from employers
such as notices, display boards and maintenance of records and registers.

The administration of the Act was left completely in the hands of the inspectors,

appointed by the Lt. Governor, who were responsible for enforcing and ensuring compliance

30 The bill was introduced in the house on 26th February, received second reading on the 11th
of March, and Royal Assent on the 25th of March 1884.

51 The Act finally came into force on 1st December 1886.
52 Administering Danger, supra, note 2 at 99,

33 Children included boys under the age of 12 and girls under the age of 14.
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with the regulations. In this regard they were given the authority to enter industrial
establishments at all reasonable hours without warrants, to require the production of
documents and registers kept under the Act and to summon and cross-examine individuals
under oath. In conducting the enquiry they could, if the need arose, ask for the assistance
of the local health officer or constables. A yearly report of their working was submitted to
the government.

Prosecution under the Act was brought before two justices of the peace, the statute
entitling them, besides the imposition of the penalties of fines and imprisonment, to issue

directory orders ensuring conformity with the Act’s provisions.

¢. Effect of the Legislation

With enforcement of preventive legislation, the gradual transition towards a liberal
welfare state had begun, an exception to the principle of laissez-faire had been recognised.
This however did not imply that the state was to become a willing or supportive partner. It

still remained under the influence of the capitalistic market.

"The partial politicization of class relations led the state to participate in the
construction of institutional arrangements which mediated class conflicts, but which
did not seriously challenge the dominart position of capital.">*

Recognition of the need for change formed only a part of the struggle for improving
the conditions of the work. Once the need to maintain certain minimum standards at the
workplace had been recognised, it was the practical enforcement of those statutory
provisions which became the centre of contention.

The influence of market forces upon the state was visible from the very terms of the
legislation, which made only partial progress towards the establishment of health and safety
provisions. Although the Act signified a victory in terms of recognition of working class
interests, it did not go far in removing the actual grievances. Its limited scope, minimum
intervention into the free market, vague and ambiguous terminology and extensive delegation
to an administrative body all served to benefit the business class interests. Not being
particularly successful at restraining the inspectors’ powers in the statutes itself, the focus for

54 Adminustenng Danger, supra, note 2 at 137.
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business now shifted towards ensuring that the appointments were not pro-labour.?’
Furthermore, the administrative capabilities of the inspectorate were seriously restrained by
reason of the inadequate resourczs devoted for enforcement of the act. 36

Dissatisfied with the slow rate of progress being made, the labour organizations
continued to press for reform and better enforcement. These movements achieved partial
success in 1889, when the Act was extended to factories and workshops employing six or
more people. The results however were far short of what the practical situation warranted.
The strategy for ensuring compliance, adopted by the inspectors, was based more upon

persuasion than prosecution.’’ a’8

In justification of their stance the inspectors cite
ignorance of law as the prime cause for violations, hence the belief in cducation and
persuasion as the prime strategy. Tucker, in his review of the proccss,59 portrays external
constraints in terms of resources, the prevalence of class power in the workplace and the

limited world view of the inspectors,®! as underlying reasons in the choice of the

55 Administering Danger, supra, note 2 at 138 - 139.

56 For further details about the resource constraints see; Adrunustering Danger, supra, note 2 at
147.

57 Tucker has calculated that during a period of the first twelve years of the enactment only 35
charges were prosecuted. During the same period he lists the fatal accidents at 207 and reported
accidents causing serious injury at 2632. In none of these cases was the employer prosecuted for
violating the Act. Administering Danger, supra, note 2 at 146,

58 Report of the Inspectors of Factories for the Province of Ontario for the Year Ending 31 Dec,
1888, Ontario, Legslative Assembly, Sessional Papers (No. 39) (Toronto, 1889), 6. Source: Jennissen,
supra, note 15 at 204.

59 I Administering Danger, supra, note 2 at 147 - 176. Also see: Eric Tucker, "Making the
Workplace ‘Safe’ in Capitalism: The Enforcement of Factory Legislaion in Nineteenth-Century
Ontario” (1988) 21 Labour/Le Travail 45; Stillbirth, supra, note 36 at 227.

60 At the commencement of the regime three inspectors had been appointed providing a ratio
of approximately 1:55,000. Even though women formed 20% of the total manufacturing population
in the province and the Act was primarily related to women and children, it was not until the
appointment of Margaret Carlyle in 189 that a female factory inspector was appointed. Although
the size of the inspectorate increased from 3 in 1887 to 10 in 1909, this increase was hardly in
proportion to the pace at which the manufacturing sector was developing. In terms of budgeting too
the administration was in a pitiful state. The annual budget in 1888 was a mere $4245.5 and by 1913
had only increased to $24,8304. Source: Jennussen, supra, note 15 at 204 - 209,

61 Another consequence of these factors was the liberal construction given to the ambiguous
sections of the Act. Administenng Danger, supra, note 2 at 167.
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persuasion strategy. The effect of this choice was that violations were frequent and mostly
went unpunished. Although one may concede ignorance as the initial reason for such
disregard of the law, later reports show that the economic and workplace-control reasons for
violations were more compelling.62

The state, as yet, was not ready to put into practice what it was just learning to preach.
Repeated attempts at improving the enforcement structure were met with stiff employer
resistance. On the other hand, the relative silence maintained by the manufacturers re-
enforces the belief in the success of market power over the interest of workers. However a
consequential benefit of this resistance was to allow the labour unions a common cause of
action upon which to establish their organisations. Having seen the government’s inability

to effectively support their cause, the alternative was to strive for greater self-regulation.

iv. Workers’ Compensation Legislation

After state intervention in the free market through preventive legislation, the rationale
for providing legislation covering the second theme in occupational health and safety, i.e.,
compensation, was easy to justify. With a rising rate of industrialisation and the advent of
railways the conditions of work had fast deteriorated. Accidents and fatalities were common.
Beside the immediate loss and suffering the problem was compounded by future difficulties
which lay in store for the victims by reason of reduced or terminated incomes. The factories
legislation had sought to prevent the occurrence of these accidents, but when they did occur
- a frequent occurrence given that the enforcement of the preventive legislation was still not

up to the mark - the need to provide some compensatory financial relief was acutely felt.63

62 Repont of the Inspectors of Factories, Ontario, Legislative Assembly, Sessional Papers (Number
25) (Toronto, 1893) 5; (Toronto, 1891) 12, as quoted in Jennissen, supra, note 15 at 204,

63 For details on the development of workmen'’s compensation see: "Compensation for Injuries
to Canadian Workmen” (1918) 15 Canadian Law Journal, P.W.J. Bartrip and S.B. Burman, The
Wounded Soldier’s of Industry: Industrial Compensation Policy, 1833 - 1897 (London: Oxford University
Press, 1983); Eric Tucker, "The Law of Employers’ Liability in Ontario 1861 - 1900: The Search for
a Theory" (1984) 22 Osgoode Hall Law Journal 213; R.C.B. Risk, "This Nuisance of Litigation: The
Origins of Workers Compensation in Ontario® in D.H. Flaherty, ed., vol. 2 Essays in the History of
Canadian Law (Toronto: University of Toronto, 1989) 418: Michael J. Piva, "The Workmen’s
Compensation Movement in Ontario” (1975) 67 Ontario History 39.
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a. The Case for Intervention
Under the common law injured workers still retained the right to sue for damages.
However, in view of the practical constraints of the economic structure, the chances of these
rights being successfully used were reduced to a minimum. Operating under the common-law
rules of negligence and tort, the courts based their reasoning on the finding of fault. With
the rapid changes made in the method of production, the old paternalistic order™ where
the employer worked with ard had complete control over the nature of work had
disappeared, to be replaced by a hierarchical system with a rung of middic and scnior
managers/supervisors separating the worker from the employer. This made it all the more
difficult to establishment fault on the part of the employer. Even when fault could be
established the court had, through judicial precedent,® created the restrictive rules of
contributory negligence, voluntary assumption of risk and the fellow servant doctrine which
prevented, except in the rare case,% the courts from allowing the workers any financial
relief.
The hardship which this caused was not simply a matter of financial constraints but had
a tremendous effect upon the workmen’s mental and psychological health. The sudden
reduction, or even complete termination, of an already meagre income forced these injured

workmen to become dependent members of the family. In the absence of social security they

64 During the paternalistic ra of employment the employer, from a sense of responsibility and
personal gratification, sometimes provided financial compensation for industrial accidents. This was
a purely voluntary gesture and even then was hardly commensurate with the actual damage suffered.
For example, the railways provided discretionary compensation which could include cost of treatment,
funeral expenses or financial compensation up to one year's salary. See Paul Craven, "Law and
Railway Accidents, 1850 - 80" (1987) II Canadian Law in History Confercnce (Carleton University,
1987) at 47, 67.

65 The establishment of these rules, employers’ defenses as they were cailed, was first seen 1n the
case of Priestly v. Fowler (1837) 3 M&W 1, 150 E R 1030, where the tnjured employee was refused
compensation upon the vaguely cited grounds of voluntary assumption of nsk and contnbutory
negligence. The fellow servant rule found application 1n the later case of Farwell v. Boston and
Worcester Railroad (1842) 45 Mass (4 Met) 49.

66 Though no accurate figures of compensation litigation are avatlable Woolner estimates 20-
30% of the occupational injuries were covered by legal relief. Tucker however portrays a bleaker
picture when he shows that out of the 20 reported cases in Ontario during the period of 1861 - 1886,
the workers lost in 17 (85%). Risk documents 16 reported cases between 1865 and 1880 1n which
the workers failed in almost all, "with the fellow servant rule barring recovery in €ight of the cases.”
For details see: E. Woolner, Workmen's Compensation in Canada (Ottawa, 1969) 3; Enc Tucker,
supra, note 63 at 220 - 228; R.C.B. Risk, supra, note 63 at 422,
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were forced to rely upon charity and municipal help as the sole means of support.67 In
some cases unions provided for a relief fund or an insurance scheme, but this was the
exception rather than the rule, tt .neral situation remainir.g that of extreme economic and
psychological hardship.

It was under these conditions that the Ontario legislature enacted the Workers
Compensation for Injuries Act, 1886.%8 Finding it politically inappropriate to exclude
compensatory legislation after the establishment of preventive legislation, the government’s
only aim was to consolidate the common law into statute form. The Act restricted the
common law defences to a limited extent but the worker still had to prove negligence to
obtain a favourable judgment. The employer defences of voluntary assumption of risk and
contributory negligence were still very much in force. This regime continued in its original
form over a period of 28 years, marked by amendments which reflected both gains and losses
for the workers.®® The Act’s inherent weaknesses - which included retention of many of

the employer defences, the limited application of the legislation,7° the opting-out

67 See: Richard Splane, Social Welfare in Ontario, 1791 - 1893: A Study of Public Welfare
Admumnistranon (Toronto: University of Toronto Press, 1965) 79 - 116; Denis Guest, supra, note 45
at 12 - 15 & 36 - 38.

8 Workmen's Compensation for Injunes Act, S.0., 1886, ¢.28 [hereinafter Worker’s Compensation
Jor Injuries Act, 1886).

69 Amongst the major amendments and events were-
- In 1889 the term "superintendent” was expanded and the term "employer® was clarified. Street
rarlways and contractors/sub-contractors were specially brought within the purview of the Act. In
addition, continued employment without knowledge of defect or negligence was not seen as voluntary
assumption of risk.
- In 1892 prior amendments were consolidated into the Workmen’s Compensation for Injuries Act, 55
Vict., 1892, ¢.30.
- In 1893 farmers were exempted from the provisions of the Workmen'’s Compensation of Injuries Act.
- In 1899 a limited step towards "no fault compensation” was taken, modelled upon the English
legislation, which shifted .he onus of proof with respect of dangercus machines on to the employer.
The employer however sull retained the other defences.
- In 1900 the Navor Commission advised the government to "wait and watch” the effects of the
European "no fault” legislations before proceeding upon similar lines. As quoted . : Jennissen, supra,
note 15 at 253 - 264.

70 The enactment did not cover domestic employment, farm labourers and initially even railway
employees. Railway workers were covered by a parallel compensatory scheme.
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provisions and the negative judicial attitude’!- lead to its being seen as tlie stepping stone

for a more comprehensive regime which was achieved in the forrm of the Workmen's

Compensation Act of 1914.

b. Scope of the Legislation

The support for this legislation had come from both the employers and the workers.
The workers, facing difficulty in obtaining financial relief, were agitating for reform on the
no-fault insurance pattern of the European legislation. The employers on the other hand,
having had practical experience with the compensatory regime over the past 28 years, had
realised that besides increasing their litigation and insurance costs the enactment was
< -hieving little.”? The Meredith Commission on Workmen's Compensation, in its report,
re-affirmed these beliefs.”®

The passage of the 1914 Act heralded the arrival of no-fault insurance on the Canadian
occupational health and safety scene. Compensation became payable for any injury sustained
through employment or specified work-related disease, regardless of fault, after a seven-day

delay unless the injury was the result of the wilful misconduct on the part of the worker. In

n Although Tucker provides figures to justify his assumption of an increase 1n htigation victories
(out of 43 reported between 1886 - 1900, workers won 23 times |44%) as compared to pre - 1886
periods when the rat was 15%) the area would need to be studied in greater detail to evaluate the
actual benefits of the legisiation. This is especially so in light of the significant increase in the
manufacturing sector and the prevailing barriers to litigation. For details see: R.C.B. Risk, supra,
note 63 at 426 - 448.

72 Jennissen has, besides the economic argument, suggested "progressive management and
acceptance of the inevitable” as two subsidiary reasons for the manufacturers’ suppcrt, another
reasoning being that they wanted to control the system from within rather than nsk a radical
enactment. For details see: Theresa Jennissen, "The Development of the Workermen’s Compensation
Act of Ontano, 1914" (1981) 7 Canadian Journal of Social Work Education at 55; R.C.B. Risk, supra,
note 63 at 459 - 463; James Weinstein, "Big Business and the Origins of Workers Compensation®
(1967) 8 Labour History 156.

73 The Meredith Commission on Workmen’s Compensation was appointed in June 1910 to
examine similar schemes employed in Europe and the United States and make reccommendations.
The Commission held 27 public hearings from 23 Oct 1911, to 20 March 1913, the findings of which
were presented in two reports, the final being submitted on 31 Oct 1913. In addition the Commission
also presented a draft bill which, after minor alterations, was to become the Workmen's Compensation
Act, 1914. The recommendations were patterned on the German model, adoptuing the no-fault
insurance pattern, financed exclusively through employer contributions to a state accident fund. For
a discussion of the political lobbying by Labour and Canadian Manufacturing Associations at the
time of the Commission see: R.C.B. Risk, supra, note 63 at 456 - 471.
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the case of death this compensation became payable to his family or next of kin. The rates
for compensation were established through a percentage calculation (55%) over the average
salary of the previous 12 months subject to maximum prescribed limits.”® Though initially
only six diseases were specified, the compensation board had the authority to add to the list.

The administration of the Act was vested in the Workmen’s Compensation Board,
whose members were employed for ten-year periods. The Board had vast administrative and
discretionary powers with exclusive and final jurisdiction over the area of compensation.
Common-law claims and appeals from the Board’s decisions were barred. The financial cost
of compensation was to be borne through a fund established from the sole contributions of
the employers. The rate at which the contributions were to be made was determined by the
Board, which also had responsibility for administering the collected amount. The fund’s :otal
receipts were required to cover pay-outs, future reserves and administrative costs, with the

Board retaining the right to enforce additional or special rates upon certain industries.

c. Effect of the Legislation

Having succeeded in obtaining a major concession from the employers, the workers
were to be let down once again on the administrative aspect of the legislation. Following a
similar pattern to the factories legislation and its administrative structure, the enforcement
of the Compensation Act left much to be desired. Although the purpose of the enactment
had been to ensure easier and certain financial support for victims of industrial accidents,
whether this was actually achieved is a subject of dispute.

The administrative appointments certainly favoured the dominant interests > and

Tucker's analysis of a "limited world view and protection of class interest"’6

would certainly
have influenced the decisions made. A major portion of the debate, prior to the passage of
the bill, had centred around the exclusive financial contributions of the employers, its

acceptance being treated as a major concession. This negotiation strategy, supported by

74 In the case of disability benefits the maximum limit was set at $2000 per year. In case of
compensation payable upon the death of a worker, to his dependants, the limit was $40 per month.

75 For details avout the appointments see: Campbell, The Balancing Wheel of the Industrial
System: Maximum Hours, Minimum Wages, and Workmen's Compensation Legislation in Ontario, 1900
- 1939 (Ph.D. Thesis, McMaster University, 1980) as quoted in Jennissen, supra, note 15 at 96.

6 Admunistenng Danger, supra, note 2 at 159.
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exaggerated figures’’ of estimated costs, shifted the focus from the acceptance of liability
towards the granting of a paternalistic concession.’”® After making this major concession,
if the employers restricted the rate of payment to a minimum it could hardly be seen as
unjustified. Even then the costs were never directly born by the emp'oyers: ultimately it was
passed on to the consumers or through state support converted into financial incentives such
as tax exemptions.

The exclusive jurisdiction and finality of its decisions made the Board the sole arbitrator
of compensation claims. Operating from a class peispective and not adequatcly representing
labour in its composition the working of this body was often the subject of labour criticism.
In addition, its scope had been expressly restricted by the exclusion of such employments as
domestic, merchandising and agricultural workers, even though the Meredith Commission
had recognised them as being particularly hazardous areas of work. A similar pattern was
visible in the listed diseases under which claims could be made. Still, in consideration of the
fact that the regime was structured and adopted with the support of the employers and
operating in a period when workers’ rights were only just being recognised, the Act
constituted a significant step in the promotion of occupational heaith and safety in the
workplace. It was only after the establishment of these preventive and compensatory regimes

that the workers could strive to obtain control over the administrative structures.

WORKPLACE CONTROL AND WOKKER PARTICIPATION

Any review of the occupational health and safety regimes would be incomplete without
acknowledging the role of organised labour. As seen in the previous section, class politics
was one of the prime reasons which resulted in state intervention. Beside this visible form
of recognition of workers’ rights another battle was being fought, also upon class lines, which
centred around control over the workshops and workplaces. This area of struggle was for the

most part one of direct confrontation between the two parties: labour and management.

77 The Workers Compensation Board later reported ttat "the financial burden will be less than
anticipated, the assessment for 1915 bemng in most cases more than sufficient to meet the
requirements, and the Board has made substantial reductions in most classes of industries.” Jennissen,
supra, note 15 at 311.

7 Even then medical and rehabilitation benefits were not a part of the Act until 1919.
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Having opposing views over prime interests,” it was the balance of power between the two
concerned parties which determined the relationship and attitudes essential to any workplace
reform. This balance of power, not being a static phenomenon, was in the process of
continuous change. With increased worker organisation, economic development, increased
education, political awakening and governmental recognition, the workers’ negotiating
strength was on the rise.

Even then, short-term economic considerations and structural imbalances in the class
relations prevented the attainment of desired results. On key issues the workers, from the
pure pressure of economic necessity, could be cajoled into accepting short-term economic
gains instead of health and safety reforms. The employers, operating from united and
economically sound positions, presented a formidable cpposition. As a result every
concession was a prolonged struggle. These struggles took their toll on the working class but
they also made them realise that for any concrete progress to be made they would have to
obtain direct control over the manufacturing process, obtain a say in organising the
production process and obtain a direct influence over the workfloor.

This struggle for workplace control® had its origin in the early craft and trade
organisations. Before the advent of the mechanised means of production these crafts
depended upon personalised knowledge and skills obtained through experience and practise.
Glass-workers would provide the ideal example. This emphasis on skills in the production
process forced the employer to rely heavily upon the workers, the dependency in turn

allowing the workers control over their work, workplace and work environment.

79 This assertion, of an absence of a common interest, has been dealt with in greater detail in
Chapter 3, however, for details on ideological differences between labour and management see: Leo
Panitch, "Elites, Classes and Power in Canada” in Michel S. Whittington and Glen Williams, eds,
Canadian Polincs in the 19805 (Toronto: Methuen, 1981); Wallace Clement, Class, Power and
Property: Essays on Canadian Society (Toronto: Methuen, 1983).

80 For discussion on the workers' struggle to obtain control over the workplace see: Branko
Pribicenic, The Shop Stewards’ Movement and Workers’ Control, 1910-1922 (Oxford, 1959); David
Montgomery, "Werkers’ Control of Machine Production in the Nineteenth Century” (1976) 17 Labor
History 485; G.S. Kealey, ""The Honest Workingman' and Workers’ Control: The Experience of
Toronto Skilled Workers, 1860 - 1892" (1976) 1 Labour/Le Travailleur 32; Bryan Palmer, "The
Culture of Control" in Kealey and Cross, ed., Canada’s Age of Industry, 1849-1896 (Toronto:
McClelland & Stewart, 1982) 128 [hereinafter The Culture of Control]; Benson Soffer, "A Theory of
Trade Union Development: The Role of the "Autonomous” Workman," (1960) 1 Labor History 141.
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"In this sense, workers’ control was nothing more than the functional autonomy of
the skilled worker, a workplace practice flowing out of the craft worker's knowledge
of the production process.”®!

Conscious of their position and anxious to maintamn their advantage these workers
sought to establish a level of "restrictive control®2 over their fields of employment.
Restricting the number of apprenticeships and restraining output formed the prime arcas of
control. In other instances this measure of control could be seen in recruitment polcies,
negotiations and trade regulations. A parallel development, with restrictive control, was "shop
control” which referred to control over the shop floor. This was usually achieved through the
recognition of "shop stewards” or "shop committecs” which operated in somewhat the same
manner and on similar issues as the restrictive control mechanisms. The level of success
achieved in each situation was, however, dependent upon the strength of the workers
organisation. Glass workers for example, had so complete acontrol over their trade that they
were able to restrict the output to specified limits, have a working day of seven or eight
hours and continue their practise of a summer break. Not all organizations, however,
achieved this level of success. Still, in some form or other the struggle for control was carried
on.

The government was not of much help on this front, preferring to side with the
employers in support of economic development. However, in certain cases intervention
became a necessity. The most important single piece of labour legislation came in the form
of the Trade Union Act of 1872 whereby labour unions were given legal recognition. It was
no longer illegal to form labour combinations. Though the Criminal Code continued to
provide restrictions on the workers’ conduct during trade disputes, the mere recognition
allowed the unions to step up their struggle to gain control in the workplaces.

Although unions were not new to the industrial world and though illegal groups had
cxisted, and in some cases successfully operated since pre-industrial times, the structure of
membership was changing. Emerging from being trade or craft unions the membership was

increasingly being opened to unskilled and non-raft workers. With swelling membership and

81 The Culture of Control, Ibid. at 132,

82 The Culture of Control, supra, note 80 at 133,
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an cxpanding level of awareness the unions were seeking to re-establish their lost control.
Non-union workers were slowly edged out and union influence at the shop floor level was
cxpanded. Wherever the cmployers resisted the result was usually a violent and long, drawn-
out, strike.8? In times of cut-throat competition this could mean serious costs for the
employer, forcing him to the bargaining table.

Facing a combined opposition in the form of employers’ associations, the unions were
also becoming aware of the advantages of industry-wide combinations. In order to establish
this, the unions attempted to combine their individual pools and operate on an industrial
level. With the formation of the first central in Toronto in 1871 (T.T.A.) the area of conflict
shifted from individual establishment towards industry-wide control. Although the issues still
centred around economic demands, basic health and safety provisions continued to form an
important part of the settlements. The struggle received a further impetus with the
internationalization of the unions and the emergence of the Knights of Labor as a dominant
labour grouping. With this link came experience and organisational skills which allowed the
unions to better confront the employers.%

However, over time the employers sought to diminish this power of the workers and
obtain complete control over the production process. In cases where the conflict was open
it usually resulted in violence, strikes and lock-outs. Hiring of non-union men, encouraging
workers to break union rules, dismissal or refusal to hire union men and the granting of
economic incentives to achieve their objectives were some of the favoured strategies in
reducing the workers’ control. Wherever the production became mechanized and could
operate primarily upon the supply of unskilled labour the employers were successful. As the
situation shifted towards complete industrialization the employers’ control over the
workplace increased. This control when exercised in a post-paternalistic capitalistic economy,
enabled the employer to mauke full use of the laissez-faire argument irrespective of its

detrimental consequences on labour. Economic downturns added to the woes of the working

83 The Moulders’ Union struck work 1n 1874, the issue being that of union shop. Bottomers of
the MacPherson & Company Shoe Wotks struck in 1879, on the issue of employment of a non-union
member. For more deta:ls on such labour confrontations see: The Culture of Control, supra, note 80
at 128,

8 In the 10 years from 1880 to 1890 there were 425 known strikes with 63 strikes each in 1883
and 1886 alone. Bryan Palmer, "Labour Protest and Organization in Nineteenth-Century Canada
1820 - 1890" (1987) 20 Labour/Le Travail 61 at 73.
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class who were still struggling to retan some scmblance of a say in the employment
relationship. Faced with a continuous supply of cheap and unskilled substitute labour and
facing the pressures of a fluctuating economy, the umons were in no position to retan
control in any one place for iong. The history of the union movement bears testimony to the
number of different labour organisations which rose and were then plunged nto the realms
of obscurity.

The most significant consequence of this continuous controntation was to give the
unions the required support "in promoting a spint of self-control... a spint of sclt-
reliance."® Strengthened by an inability to obtain effective state support, the unions
increasingly relied upon their internal organizational abilities 1o obtain concessions during
negotiations. Worker demands echoed the desires for an enhanced workplace control
through self-regulation, but at the same time demands for an increased and more efficient
state regulation were being made with equal force. In areas where employers’ resistance was
stiff and the situation was that of a stand off, where the workers wanted to consolidate their
collective bargaining gains, or where the economic arguments only supported state
intervention, the workers were still forced to turn towards the state for mtervention.

As seen above the basis for self-regulation arose from the non-participatory nature of
state administrative structures and their failure to effect the desired changes in relation to
the health and safety concerns of the workers. Repeated attempts at obtaining state
regulation in the area of health and safety had not succeeded in improving the situation. This
discontent was translated into demands for greater autonomy and worker say in decisions

made at the workplace which affect the health and safety of the workers.

CONCLUSION

The process of industrialization and its accompanying health and safety hazards
provided justification for the state’s initial intervention into the free market. Prior to the
legislative enactments, the largely unorganised workforce was subjected to the most
deplorable conditions of work. Long hours, unhealthy, unsafe and unsanitary conditions were

a common feature in most industrial establishments. The employers were under no obligation

85 Rayal Commussiwon on the Relanon of Labor and Capual as stated in The Culture of Control,
supra, note 80 at 156.
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to assume responsibility for the injuries or suffering that was resulting from the
manufacturing operations; initiatives at promoting safety and health at the workplace or
providing compensatory relief to the victims, were solely matters of employer discretion.

It was to amend these conditions and ensure some measure of employer resporsibility
that pressure was exerted on the state for intervention. Following an initial period of
hesitation, the state finally acknowledged its responsibility towards the working public and
helped establish the legislative enactments which provided for the maintenance of certain
minimum standards of health and safety at the workplace. Whatever be the criticisms of the
resultant legislation, the victory of labour in terms of establishing their position in the purely
capitalist market was clear. The state had been forced to recognise that labour was not
simply a commodity to be bought and sold as the market sought. In establishing the ideology
and organisational capacity of the state to intervene "...the principle was established that the
state bore some responsibility for ensuring that its citizens were not exposed to whatever
hazards the capitalist labour-market ge:nerated."86 This recognition formed the basis from
which the conception of welfare state could function.

Starting with the Ontario Factories Act, of 1884, by 1917, most of the provinces had
established similar statutes in their respective jurisdictions. In addition the employer liability
acts and the workmen’s compensation schemes were moving towards a modification of the
common law defenses available to the employers. With enactment of the Ontario Workmen’s
Compensation Act of 1914, patterned on the social insurance scheme of Germany, the
advent of no-fault insurance at the workplace became a practical reality. The initiative
provided by Ontario was soon to be followed by the other provinces.

The limited scope of the legislation and the practical enforcement strategies adopted,
however, still left the workers subjected to a high level of health and safety risk. As
enforcement of the statutes was mainly the responsibility of the inspectors their inadequate
knowledge and capabilities acted as impediments to effective implementation. Responding
to pressures from the organised labour movements to improve upon these drawbacks the
provincial governments took to establishing industrial hygiene divisions. The first of these
was established in Ontario in 1920. This was soon followed by several provinces as well as

the federal gcvernment.

86 Admuustenng Danger, supra, note 2 at 131.
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The increased awareness of the occupational health and safety issues was also helping
to concentrate academic and research efforts towards this field. The introduction of industrial
hygiene courses in the University of Toronto in 1943, formation of the Industrial Medical
Association of the Province of Quebec in 1928, and the Industrial Medicine section in the
Ontario Medical Association in 1944, illustrate the emergence of specialised professional
bodies dealing exclusively with occupational health and safety concerns. This movement,
towards workplace reform received additional emphasis during the World Wars I and 11
when reduced supplies of labour highlighted the necessity to conserve the remaining
manpower resources.

Even in the post war period, when the health and safety issues were relegated to the
background, the established structures continued to grow. With an increase in unionization
and worker influence in political spheres both the provincial and federal governments
increased their involvement in promoting workplace health and safety reforms. In 1945, the
National Health and Welfare department was expanded to include the Civic Services Health
Division; in 1953, the Federal Division of Industrial Hygiene became the Division of
Occupational Health. Similar developments were taking place at the provincial levels, where
by the early 1950s, several jurisdictions were operating employee health and safe:ty programs.

This slow pace of structural reforms continued through the 1950s and 60s, without any
major advances being made. Reorganisation of the worker compensation programs and
enactment of the Canada Labour Code, part IV dealing with the safety of employees in
1968, were two significant features of this period. However, it was not until the early 1970s
that any major re-evaluation of the occupational health and safety administration was
undertaken. It was during this decade that the demands for reform came to cmphasis
prevention over compensation and the reflection of an appropriate worker participation in

the regulation of occupational health and safety.
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CHAPTER TWO
THE ADVENT OF SELF-REGULATION

INTRODUCTION

Even though limited and only partially successful, the state’s intervention in regulating
occupational health and safety had a basis, a benefit. As the prevention and compensation
legislation had shown, the shifting of costs from the employees to the employer had brought
to the fore the savings that could be obtained from providing a healthy and safe work
cnvironment. The free-market assumption of the occupational health and safety issue being
one of worker self-interest i.e., that a worker could by applying market pressure or trading
some economic benefits secure better work conditions and had thereby consciously accepted
the remaining risk had been seriously challenged.!

In the following chapter the discussion is focused upon the choice of state strategy for
market intervention and how the practical problems of application eventually lead to a re-
evaluation of the regulation strategy. The emphasis shifted from state admiuistration towards

self-regulation, worker participation and internal responsibility.2 The reasons for this change

I Some authors acknowledge the presence of such risk premiums, however, the area remains one
of dispute. Even if the presence of suca premiums was to be presumed studies indicate that such
premiums would be an inaccurate reflection of the employee preferences. For details see: M.
Gunderson & K. Swinton, Collecaive Bargaining and Asbestos Dangers in the Workplace (Study Paper
Prepared for the Royal Commission on Matters of Health and Safety Arising from the Use of
Asbestos in Ontario, 1980); Mendeloff, Regulanng Safety: An Economic and Political Analysis of
Occupational Health and Safety Policy (Cambridge: M.LT. Press, 1980); Nichols & Zeckhauser,
"Government Comes to the Workplace: An Assessment of OSHA" (1977) 49 The Public Interest 39.

2The internal-responsibility system or the self-regulation doctrine was first recommended in the
British report on occupational health and safety, better known as the Robens Report. This report
forms one of the most comprehensive reviews in the field of British occupational health and safety.
Its main recommendations, which were widely reflected in subsequent legislative amendments, were
for a reduction in state regulation, inspection or enforcement and an increase in self-regulation,
shared responsibility and voluntary action. The assumption was that the prime purpose of the
occupational health and safety legislation was to, "...provide a regulatory framework within which
those in the industry could themselves undertake responsibility for safety at work. This is the doctrine
of self regulation. The second, to some extent a corollary, was that there should be means for
workforce involvement in health and safety; that is, safety should be the responsibility not only of the
employers and senior management, but also of employees who themselves experienced risks at work."
As quoted 1n Sandra Dawson, et al., Safety ar Work: The Limits of Self-Regulation (New York:
Cambridge university Press, 1988) at 3 [hereinafter Safety at Work]. For additional details on the
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can partly be ascribed to inherent defects in centralist rule making and partly to a change
in attitude towards reasons for hazard causation. The early 1970s saw the governments
seriously pursuing the strategy of enhancing the internal-responsibility system at the
workplace.3 Over the next decade most cf the jurisdictions had taken steps to grant
legislative support for self-regulation. The philosophy was reflected in the form of statutory
rights for workers to refuse unsafe work, providing for the establishment of joint worker-
employer health and safety committees and provisions which sought to ensurc a better flow
of information on matters concerning health and safety. The emergence of this trend is
discussed, followed by a review of the present rights which outline the system of self-

regulation.

RE-EVALUATING STATE INTERVENTION
i. The Prevailing State Structure

With the creation of an exception to the laissez-faire assumption of reliance on the free
market, state regulation for social welfare became an accepted aspect of governmental
duties. State intervention found justification on the grounds of a failure of the frece market
assumptions of knowledge, mobility, rationality and full employment.* In the absence of
these factors, the market failed to respond to the needs of the workers and misaliocated the

Report see: R.W.L. Wowells, "The Robens Report” (1972) 1 The Industrial Law Journal 185. For
the Commission Report see: Safety and Health at Work, Report of the Commuttee 1970 - 72, Cmnd
5034 (1972) UK. [hereinafter The Robens Report].

3 These changes were a result of the criticisms levelled against the health and safety inspectorate
and the system in which they functioned. In this regard the internal-responsibility system was
projected as a viable alternative. For details see: Royal Commussion on Health and Safety of Workers
in Mines (1976) Report (Toronto, Ontario: Queen’s Printer, 1976) [hereinafter The Ham Commission
Repont]; Rapport Préliminaire, Comité d’étude sur la salubrité dans I'industrie de 'amiante (Quebec:
Government of Quebec, 1976) [hereinafter The Beaudry Commussion Report); Industnal Health and
Safety Commission of Albenta (1975) Report (Edmonton: Queen’s Printer, 1975) [hereinafter The Gale
Commission Report).

4 For a detailed discussion of why the market cannot be relied upon to solve the heaith and
safety problems of the work environment see¢: Ashford, Crisis in the Workplace: Occupational Disease
and Injury (Cambridge: MIT Press, 1976) c. 7 at 310 - 381; Manga, Broyles & Reschenthaler,
Occupational Health and Safety: Issuers and Alternatives (Economic Council of Canada, Technical
Report No. 6) ¢. 5 [hereinafter Manga]; G.B. Reschenthaler, Occupational Health and Safety in
Canada: The Economics And Three Case Studies (Montreal: Insutute for Research on Public Policy,
1979) c.II [hereinafter Reschenthaler].
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resources which could have been spent to protect and compensate the worker against risk.
Additional factors for consideration were the social costs associated with workplace health
and safety. As all such costs were not borne by the producers alone, a significant amount
being absorbed by society both directly through medical care, retraining, rehabilitation,
income maintenance etc., and indirectly through family break-ups, trauma and law and order
situations, the government had to intervene to compel the reflection of these costs upon
either production figures or wage bills. This was done primarily to prevent the employer
from transferring the complete cost for health and safety on to society. Although the basic
argument for intervention had been justified upon economical terms, customs, traditions and
social factors contributed towards the ultimate form of intervention chosen.” The problem,
as Reschenthaler says, is one of cquitys, and since the unregulated market is not structured
to deal with such equity problems, the state has to intervene.®

The form chosen by the state for intervention was based upon the administrative
approach.!® The government on its part sought to ensure minimization of risk through the
establishment of regulatory agencies charged with the task of reducing the risk and enforcing
the laws, the typical mode of operation being the enactment of a statute, which provided the
framework within which the particular problem in question was to be addressed. The law set

out the rights and duties of the concerned parties and as in the case of collective bargaining

5 The validity of this argument in the labour market has been recognized by economists, though
they still underplay the non-economic aspects of the problem. For details see: W. Kip Viscusi, Risk
by Choice (Cambridge, Massachusetts: Harvard University Press, 1983); Nichols & Zeckhauser, supra,
note 1 at 39; J. Hirshleifer, Price Theory and .Applications, 24 ed. (Englewood Cliffs, N.J.: Prentice
Hall, 1980).

6 Reschenthaler suggests that although complete transfer of costs to the society would not occur,
the employer, faced with a rise in direct and indirect operating costs with a deterioration in health
and safety, preferring to retain a "socially optimal" amount, would still strive to transfer a major
portion towards society. Reschenthaler, supra, note 4 at i6.

7 Fora general discussion on the influence of externalities and the resultant market response see:
J. Hirshleifer, supra, note 5.

8 Reschenthaler, supra, note 4 at 17.
9 Ashford makes the same argument. See Ashford, supra, note 4 at 314,
10 *The government assumes responsibility for designing and implementing formal safety

standards and enforcing those standards through a professional inspectorate”. Reschenthaler, supra,
note 4 at 28.
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regimes established, the regulatory agency charged with the responsibility of overseeing the
enforcement of the enacted rules. "The administrative approach is rationalized on the basis
that in the face of significant information deficiencies and externalities the government must
fulfil the role of an industrial referee and a policeman."!!

To fulfil this role of referee and policeman, although state intervention could take a
variety of forms, from providing compensatory relief to penalising employers for failure to
maintain the proper conditions, the most influential area in the occupational health and
safety Sield remained that of the established and enforced hcalth and safety standards.!?
A particular hazard was identified, declared to be harmful and a standard estabhished to
reduce the risk from that hazard to the minimum.! In most cases authority to establish
and enforce these standards was delegated to the administrative agency itself. This
subordinate legislation had the same legal effect as the original enactments, with the broad
policy rationale being that the objectives of the agency are established by the legislature
which thea allows the agency administrative freedom to obtain the objectives subject to the
guidelines and review procedures provided within the Act itself.

In the stipulation and enforcement of these standards, the jurisdiction within the
provinces was divided between the various departments of labour, health, workmen’s
compensation, mines, agriculture etc. This resulted in the enactment of separate statutes to
deal with specific work environments controlled and administered by separate state
departments. For example in Ontario separate statutes had been enacted in relation to the

health and safety issues in mines, construction, industrial establishments and logging. The

11 rpid. at 28.

12 standards can be defined as legally enforceable regulations governing conditions, practices,
and/or operations of the regulated institutions to assure that certain objectives of the regulator can
be achieved." Anderson, Buchholz & Allam, " Regulation of Worker Safety Through Standard-
Setting: Effectiveness, Insights and Alternatives" (1986) 37 Labor Law Journal 731 at 734,

13 Different approaches exist in regard to the establishment of standards, the most important
being; firstly, the "no-risk” approach where any risk shown to have a harmful effect 1s prohibited. This
is usually found in the edible substance regulations. The second 1s the "safest standard feasible” or
the "best available technology” approach, reflected in toxic matenal standards of the United States
where the legislation directs the Secretary of Labor to "set the standard which most adequately
assures, to the extent feasible, on the basis of best available evidence, that no employee will suffer
material impairment of health or functional capacity.” [Occupational Health and Safety Act of 1970,
29 U.S.C. § 655 (b) (5) (1970)]. The third being the "cost-benefit” approach. For additional details
on this approach see: Infra, note 20.
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enactments themselves differed in scope and coverage, in some cases forming a
comprehensive code, such as the Canada Labour Code Part IV, in other cases being
restricted in their applicability to particular problems and risks. This meant that a firm could
be covered by more than one statute at a time, for example, an omnibus statute covering all
working places, an industrial statute dealing with that particular industry and a hazard
oriented statute dealing with specific hazardous works or situations.

Although forming a major portion of the state intervention, occupational health and
safety laws did not cover the entire gambit. Additional legal forms and processes such as
human rights litigation, collective bargaining agreements, municipal by-laws and licensing
procedures, public heaith regulations, Commissions of Inquiry, Task forces, Royal
Commissions, criminal and quasi-criminal prosecutions, professional ethics complaints,
coroners’ inquests, medical examinations or fatality inquiries all formed part of the regulatory
structure. International agreements and declarations formed another area of state
rcgulation,“ where a failure to comply could mean breach of international obligations.

Over all, until the change in thinking in the early 70’s the emphasis in all state
regulation was rule/standard based. Although in certain cases rules were used in conjunction
with other regulatory strategies, the administration in most cases remained in the hands of
the established agencies, with the concerned parties having little, if any, input in their
enforcement. It was this administrative control which was sought to be reformed during the
1970s and 1980s under the ideology of sclf-regulation. Besides increasing worker demands
for control over the workplace, another impetus for this change were the difficulties being
faced with the established rules and standards.

14 Some of the most important of these include:
- The Universal Declaration of Human Rights, in which articles 22, 23, and 25 in particular talk about
occupational health and safety.
- The Interational Covenant on Economuc, Social and Cultural Rights, is more specific as illustrated
by article 7(b) which recognises everyone's right to "safe and healthy working conditions."
- The Intemational Covenant on Civil and Political Rights also contains such a provision.
In addition the 1.L.O. has produced a series of conventions relating to occupational health and safety
some of which have been ratified by Canada and need to be observed. For a list of these conventions
see: Craig Paterson, Canadian Occupanonal Health and Safety Law: Future Practice Perspectives
(Canadian Centre for Occupational Health and Safety).
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ii. Deficiencies in the Administrative Approach
The legislation applicable to occupational health and safety had since state intervention
been seen as requiring state enforcement and oversight, hence the complex administrative
regimes and detailed regulatory standards. The envisaged role for the administration was that

of a referee or policeman.15 It was this effect which lead the Robens Committee to state
that

"the existence of such a mass of law has an unfortunate and all pervading
psychological effect. People are heavily conditioned to think of health and safety at
work as in the first and most important instance a matter of detailed rules imposed
by external agencies. (Robens 1972a: 716

With the increasing scope of business activities, advances in technology and methods
of production, the sheer volume of legislation was appearing counter productive. The
adoption of the administrative approach of enforcement meant not only the use of scarce
financial and manpower resources, but was also impeding improvement as the legislature
could not keep pace with the emerging health and safety problems.

Without delving too deeply into the reasons or inadequacies of formal rule making and
administrative enforcement,!” it is intended to briefly discuss some of the more important

areas of criticism which formed the basis for a change in ideology towards self-regulation.

a. Econcmics and Efficiency

Perhaps the greatest amount of criticism against the administrative approach to

15 See: supra, note 11 and accompanying text.

16 As referred to in Safety at Work, supra, note 2 at 11. For the commission report see supra,
note 2.

17 For a more comprehensive review of the admunistrative approach to regulation and its
criticisms see: Robert Baldwin, "Why Rules Don’t Work™ (1990) 53 Modern Law Review 321;
Reschenthaler, supra, note 4 at 28; Manga, supra, note 4 at 123; Ashford, supra, note 4 at 246 & 416;
Anderson, Buchholz & Allam, supra, note 12 and Alternatives” 731; The Robens Repon, supra, note
2; The Ham Commisswon Report, supra, note 3; The Gale Commussion Report, supra, note 3; The
Beaudry Commission Report, supra, note 3.
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regulation has centred around the economic and efficiency arguments.!® All schemes for
regulation have a cost outlay and as the need for administrative enforcement increases so
Hoes the expenditure for maintaining the structure. With rapid industrialization and the
consequential increase in size of the regulatory agencies, the demand for scarce resources
has been on the increase. The state from the start has been hesitant to provide the full
measure of resources required, still seeing itself as a mere supportive figure to the
mechanisms of market control.!” With mounting welfare state activities requiring excessive
outlays and increased accountability of the government, the investment in health and safety
prevention has sought to be analyzed on a cost-benefit basis.?0 Under those terms the
amount of finances being spent, and estimated to be spent, have failed to provide the desired
level of benefits, forcing the need to determine alternative and more cost-efficient methods
of enforcement. In a way this reflects the free market attitude: to optimize outcome on
limited resources, through the adoption of alternative strategies.

Coupled with the economic argument, critics of the administrative approach, have
highlighted the enhanced efficiency which comes with internal-regulation. As the workers-
employers are directly affected by violations, internal-regulation would provide for a more

careful and strict enforcement, the concerned parties’ continuous and practical experience

18 Reschenthaler, supra, note 4 at 31; Manga, supra, note 4 at 124; Evan, Buchholz & Allam,
supra, note 12 at 732; Robert Smith, The Occupanonal Safety and Health Act: Its Goals and Its
Achievemenss (Washington, D.C.: American Enterprise Institute, 1976) as quoted in Mendeloff, supra,
note 1; Charles Noble, Liberalism at Work: The Rise and Fall of OSHA (Philadelphia: Temple
University Press, 1986) c. 4; W. Kip Viscusi, supra, note § in ¢ 2.

19 For details about the state’s expenditure on occupational health and safety from a historical
perspective see: Eric Tucker, Administering Danger in the Workplace (Toronto: University of Toronto
Press, 1990) c. 6 [hereinafter Admunistering Danger].

20 The cost-benefit analysis has been widely supported, especially in the United States, and forms
the analytical basis for all major health and safety rules. This was particularly so during the tenure
of President Reagan. See: Executive Order 12,291 (1981) 46 F.R. 13193, In Canada, though supported,
exclusive reliance upon cost-benefit has been criticised. See: G. Doern, M. Prince & G. McNaughton,
Lwving With Contradicnons: Health and Safety Regulation and Implementation in Oneario (Ontario
Royal Commission on Matters of Health and Safety Ansing from the Use of Asbestos in Ontario,
Study Series, No. 5, 1982); Tuohy, "Regulation and Scientific Complexity: Decision Rules and Process
in the Occupational Health Arena” (1982) 20 Osgoode Hall Law Review 562; Eric Tucker, "The
Determination of Occupational Health and Safety Standards in Ontario, 1860-1982: From the Market
to Politics of...?" (1984) McGill Law Journal 260.
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with the workplace rendering this possible.2! This shift would allow blocked resources to
be freed which could then be used to target extremely hazardous or problematic employers
more efficiently, while at the same time concentrating efforts towards prevention and

research techniques.

b. The Problems in Inspection

The very nature of the administrative approach makes detailed and thorough
inspections a practical necessity. The exercise is clearly labour-intensive and requires a
substantial amount of personal interpretation and judgement. In this regard the training,
expertise and experience of the inspectors are important considerations. These essentials, for
effective regulation, form the basis for another of the criticisms against the administrative
approach.

The inspection staff was seen as being inadequately trained and lacking the practical
knowledge and experience required to ensure cffective enforcement of the stipulated
standards.2? Besides facing a shortage of equipment, personnel and finances the
inspectorate showed a clear favour towards the enforcement of safety standards over the
health standards. A lack of knowledge, health training and inadequate rcsearch and
education on health hazards were some of the cited reasons for such an attitude.

Further even if one was to presume upon the capability of the inspection staff the
inspectors base their findings upon a sample analysis which may not represent the true over-
all picture; furthermore, they may not be able to cover the full area for inspection or may
not be shown the problematic spots.23 The subjective nature of enforcement, when
combined with the persuasive strategy, makes continued violations easy. In addition the
ambiguous nature of the legislation and interpretive discretion vested in the enforcing staff
could be used in different ways to subvert uniformity in enforcement.

An important aspect of the enforcement structure is the degree of continuity which
needs to be maintained and the amount of follow-up that needs to be undertaken. This is

essential to ensure that the desired results are being obtained, and also to provide a checking

21 gee: Robert Baldwin, supra, note 17.
22 For further details see: Manga, supra, note 4 at 124.

23 Anderson, Buchholz & Allam, supra, note 12 at 736,
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measure to confirm the effectiveness of the enacted rules. The continuous nature of the
regulation process made it an extremely cost heavy and tedious affair, which was just not
practical in the prevailing industrial climate. In addition, since the inspector was only
expected to make periodic visits, daily problems got side-lined and even when reported were

caught in the adversanal nature of the process.

¢. Persuasion as the Adopted Strategy

From the very start of the health and safety regimes the strategy for enforcement has
been that of persuasion rather than prosecution. As detailed by Tucker, in his study of the
factories legislation in Ontario during the nineteenth century, the initial reaction was to treat
the employer as 'well intentioned but ignoramt’.24 Violators were scen as requiring
informational and persuasive support rather than to be treated as criminals. The choice of
this strategy found additional justification with reasons such as
1) a lack of resources available, both financial and manpower;

2) an inability to classify employers in the criminal category, violations of these laws still
being viewed as economic prerogatives not requiring moral and state sanctions; and

3) a conception of self-induced compliance being more effective in the long run than state
enforced sanctions.

The belief of the enforcement staff remained that the state’s intervention should be
retained to the minimum. In addition, the discretion vested in the inspecting authorities, the
lack of incentives to prosecute and the tendency for the inspectors to be "co-opted” were
cited as some other limitations of the administrative approach.?

Although, over the years, prosecutions had increased in number, the general approach
remained the same and but for the serious hazards or the consistently problematic employer,

persuasion remained the dominant strategy.?® The effect was that compliance was lax and

2“Admm:lslering Danger, supra, note 19. Also see: Harry Arthurs, Without the Law: Administrative
Jusnce and Legal Pluralism in the Nineteenth Century England (Toronto: University of Toronto Press,
1985).

25 Reschenthaler, supra, note 4 at 33; Manga, supra, note 4 at 124.
26 The argument for increased prosecution is alive even today; for details see: Claudia J. Postell,

"A Criminal Lack of Safety in the Workplace" (1986) 22 Trial 121; D.E. Grant, "Death in the
Workplace: Occupational Health and Safety Prosecution” (1986) 3 Business Law Review 75; H.J.
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in the absence of strict enforcement of the laws the benefit desired from the legislation could
not be achieved. This strengthened the arguments for a re-evaluation of the enforcement

strategies and the need for bringing the regulatory structure closer to those being regulated.

d. Internal Dynamics of the Workplace

The adoption of exclusive state regulation ignored the role played by the workers
within the workplace and though legislating for their bencfit, did not provide them with an
adequate say in the process.27 This also brought out the economic and cfficiency
arguments, as by letting the two concerned parties negotiate settlements the state not only
saved spending upon enactment and enforcement, but voluntary acceptance by the partics
ensured a better compliance and respect for the agreements. Although this argument was
again subject to the free market deficiencies, it was argued that the participatory nature
would at least result in the reduction of those hazards and firm-based concerns which were
accepted by both parties as employment risks and generally formed part of the negotiated
settlements.

The reflection of health and safety issues in the collective agreements was argued in
terms of its merits in providing for the unions to have a greater role in workplace decision
making and allowing the workers to increase their solidarity and self-confidence. Recognition
of the workers’ role in regulating occupational health and safety would contnbute towards
their struggle in achieving workplace control, allowing them an enhanced say in the nature
of the working conditions, albeit under a regulated environment. This would allow labour
and the employers to give practical reality to the process and not be subjected to rules which
both construed differently or which both had no say in preparing and may not cven have
wanted.

The process of bureaucratic rule making itself presented an ample chance of rules
being formulated which did not reflect the needs of the concerned partic:s.28 The

Glasbeek, "The Role of Ciiminal Sanctions in Occupational Health and Safety” (1988) Meredith
Lectures 125.

27 For support on this point see: Robert Baldwin, supra, note 17 at 332.
28 For further details see: Hushion, Otgilvie Associates Limited, An Assessment of the Effecuveness

of Government Decision-Making Process in the Fueld of Occupational Health and Safety (Economic
Counail of Canada, Technical Report No. 5, 1981).
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difference of approach and the underlying considerations between the rule makers, the
enforcers and the concerned parties could seriously tlaw the system, and even upon a post-
legislative stage court decisions and economic environments could apply distorting pressures
on regulatory regimes. The enfoicement of deficient schemes of regulation will necessarily

produce nefficient and undesirable results.

¢. Invoivement in the Process

It has been gencrally acknowledged that voluntarily accepted standards have a greater
positive effect than enforced regulations.29 This aspect of voluntary acceptance was, to an
extent, ignored in statute making as both concerned parties, apart from the limited indirect
involvement, were relegated to the sidelines. In the absence of worker-employer
involvement, the costs for negotiating rules into operation could be substantially increased.
Continuous amendments and the politics of enforcement contributed towards rendering state
intervention unacceptable to both the concerned parties.z'0 Although it must be admitted
that co-operation and participation in all spheres is never possible, its very absence
contributes towards the creation of an adversarial impression which makes regulation
difficult.

{. Enforcement Rather than Prevention

Additional arguments against the administrative approach were made on the basis of
the cffect that it had on the internal health and safety policies of the industrial
establishments. These arguments were based on the premise that with an increase in the
number of laws and regulations to be complied with, the direction of enforcement tends to
shift towards the centralist approach rather than attempting to improve the work
situations.! The establishment of such administrative structures results in the creation of

its own bureaucratic hierarchy, leading to an increase in costs, decrease in efficiency and a

29 See: R. Dixon, Standards Development in the Private Sector: Thoughts on Interest Representation
and Procedural Fairness 2, (A Report to the National Fire Protection Association, 1978) as quoted
in Michael S. Baram, Alternanves 1o Regulation (Lexington; Lexington Books, 1982) at 53.

30 See: Robert Baldwin, supra, note 17 at 334

31 For details see: Anderson, Buchholz & Allam, supra, note 12 at 736.
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resurgence of the agencies’ internal dynamics. The administration becomes caught up 1n its
own network of rules and regulations, in certain cases the legislation being enforced, or
sought to be enforced, having nothing to do with health and satety but merely forming a part
of the administrative entanglement of bureaucracy. The consequence 1s that an enormous
amount of time and effort is spent in just keeping up to date with the current laws, all at the
cost of reduced preventive initiatives. The continuous administrative necessity ol compaling
returns, records and ispections all eat into resources, those which could have been tree tor
ensuring that preventive steps were taken. This sort ot extensive and unreasonable
enforcement also reduces the importance of the law in the eyes of the employer, lcading to
an increase in attempts at circumvention or an increased inditference towards the

enactments. This in effect shifts the entire load for ensunng compliance on to the state.

g. Detailed Regulation and the Changing Production Process

The conditions of work are a product of the technology and methods of production
employed at the workplace; with rapid changes occurning in both of these arcas detailed
regulations, up-to-date at the time of their introduction, are rendered obsolete with cach
new innovation. To some extent, this had been reduced through administrative delegation
in regard to rule-making and amendment, but the diversity of factors makes it practically
impossible to amend at a pace with the advances. If the entire structurc was to depend upon
state administration, the time delay during which the hazard was identified, confirmed and
covered by legislative regulation could work at the cost of the workers’ health and safety.

This could also be said of the methods of production, as in most industrics the
conditions of work are defined by age, type, climatic conditions and capital outlay of the
firm. The fluctuating situational factors, peculiar to each particular firm, could not be
subjected to uniform regulations without giving adequate weight to each of these individual

influences.

h. The Enactment of Laws is Crisis Oriented
Another limitation of the administrative approach was argued on the grounds that as
the laws/amendments in most cases are the outcome of a major catastrophe, in such

situations, political considerations mandate the setting up of quick and speedy remedial
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solutions.3 This, however, means that the enactments are based upon political, emotional
and ethical motivations and are devoid of the legal and practical considerations which are
essentiai to make them workable. This has an even greater effect in cases of legislation
which applies across the board to all industries, irrespective of the peculiar nature of
particular employments. The absence of a careful and detailed review of the situation works
to the disadvantage of practical enforcement, as well as resulting in more comprehensive and
effective enactments being subverted and delayed.

The conclusions which emerged from a study of these defects of strict state
enforcement indicated that the unique conditions of individual workplaces made it
impractical to produce uniform regulations for all hazardous work, and in the absence of
adequate incentives being provided to the employers to undertake the necessary
improvements on a voluntary and self-motivated basis, the efficiency of the health and safety
legislation would remain at a less than optimum level. The alternative was to provide for
greater self-regulation through the transfer of administrative control into the hards of the
parties concerned, entitling them to obtain a say in the regulation process. This would
increase efficiency, reduce costs and at the same time allow the workers control over their
work and the environment in which it was performed. This was sought to be achieved

through the internal-responsibility system.

iii. From Blaming the Worker to Blaming the Employer

At the same time as these criticisms were gaining ground, an important change was
being witnessed in the theories of accident causation, which in the coming years was to have
an influential effect upon the direction of occupational health and safety reform.

Professor Reason™?

cites three categories of people as being concerned with the
hazardous conditions and situations: 1) those who create them; 2) those who experience
them; and 3) those who regulate them. Following this categorization the logical step in
finding the solution to workplace health and safety problems would be to determine the first

of the three i.e., who creates them.

2 Reschenthaler, supra, note 4 at 3,

33 Reason, Ross & Paterson, Assault on the Worker (Toronto: Butterworths, 1981) at 13.
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In the case of work related hazards the traditional theory has been that of "blaming the

worker™

or of holding him out as being "accident prone”, thus transferring the cause of
risk from social environment based factors towards physical and psychological attributes of
the workers. This was reflected in the traditional policy of holding the workers responsible
for industrial accidents, by accusing them of personal incompetence, psychological influences,
non-observance of safety regulations or not making proper use of the protective equipment
provided. By establishing the blame of accidents ca the workers, the employers’ were
provided with an easy excuse to escape responsibility and never really allowed their liability,
in such situations, to be seriously questioned. As a consequence of such an attitude, the
solution for occupational health and safety risks was diverted towards removing or screening
these physical and psychological attributes of the workers, rather than dealing with the actual
class and environmental nature of the problem.

The attempt had been to focus research upon the personal characteristics and
individual behaviour patterns rather than the work environment in which such accidents
occurred. Physical attributes such as age, attitude, aggressiveness, sex, education, experience,
fatigue and carelessness were cited as the central factors in explaining the cause of accidents.
This approach was not restricted to safety alone but even covered the health aspect of
working conditions, with victims being blamed for the diseases they had.?’

Although what particular role personal behaviour played in the causation of risk was

still a question surrounded by controversy, recent studies had begun to emphasise the

34 The origin of this conception, of holding the worker responsible, was made as early as 1919
but it only gained widespread popularity through the writings of H.W. Heinrich, a safety
superintendent of a major insurance company. For details see: H.W. Heinrich, Industrial Accidents
Prevention, 4th ed. (New Yoik: McGraw-Hill, 1959), as cited by Robert Sass in his article, "The
Labour Process and Health: An Alternative Conception of Occupational Health and Safety” (1985)
5 Windsor Year Book of Access to Justice 352 at 358. In the same article, Sass gives the primary
source for this "worker accident proneness” theory to be the Reports of M. Greenwood & H.M.
Woods, The Incidence of Industrial Accidents Upon Individuals with Special Reference to Special
Accidents (Report of the Industrial Fatigue Rescarch Board, No. 4 [London: HM.S.0., 1919]) and
M. Greeawood & G.U. Yule, "An Inquiry into the Nature and Frequency Distribution
Representative of Multiple Happenings. with Particular Reference to the Occurrence of Multiple
Attacks of Disease of Repeated Accidents™ (1920) 83 Journal of the Royal Statistical Society.

35 See: Robert Sass, /bid at 358.
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environment factors as being more important in determining health and safety risks.36 The
gencral argument in favour of the environmental influences was as follows - The
cnvironment in which work is performed has a significant effect upon the behaviour of a
person. The speed of production, ineffe.tive design and maintenance of equipment etc., all
contribute towards increasing that 1isk irrespective of personal attributes, and since
management has control over the work environment the blame should be that of the

employer and not the worker.

"The management selects the technology, it controls training programs, it ultimately
controls the work rate and it also controls, or monitors the employees. Labour cannot
by itself control all these variables..... management should be seen as controlling the
work environment which in large measure determines worker behaviour."3’

Industrial disease, work related stress and psychological problems provides a clear
example of influence of environmental hazards which have no relation to the personal
attributes of the worker.38

What complete reliance on the theory of accident proneness overlooked, was that
workers are not willing participants to workplace violence, but by economic and social
pressure are forced into such situations where violence is a natural outcome. They all form
only a part of the total work environment, an environment controlled by the management,
which is the main determinant of unhealthy and unsafe work conditions. Production quotas,

bonus schemes, overtime, mechanical means of production, dangerous and unprotected

36 Fora general discussion on the topic see: Ashford, supra, note 4 at 108 - 113; Robert Sass,
supra, note 34 at 352; Reason, Ross & Paterson, supra, note 33 in c.7; Reschenthaler, supra, note 4
in c. III; Vincente Nawaro, "The Labour Process and Health: A Histonc Materialistic Interpretation”
(1982) 12 International Journal of Health Services 5; Ray H. Elling, The Struggle for Workers Health:
A Study of Six Industrialized Countries (New York: Baywood Publishing, 1986); Richard Fidler, "The
Occupational Health and Safety Act and the Internal Responsibility System” (1986) 24 Osgoode Hall
Law Journal 315 at 334,

37 Reschenthaler, supra, note 4 at 21.

38 Even here arguments of personal life-styles and habits have been put forward in support of
personal fault. Although one may accept the influence of personal habits such as smoking or eating
styles in some cases, these arguments look silly when applied to hazards such as radiation, asbestos
or chemical exposures which, but for work-related conditions, are not generally encountered in a
worker’s daily life.
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machinery, inadequate training and information are all the responsibility of the employer.
As long as that environment is not targeted in reform the attempts will remain
inefficient/ineffective.

Recent studies” argued in support of these views, and gradually most researchers
accepted that individual characteristics themselves were not grounds for accident proneness.
Nevertheless the belief that personal attributes are influencing factors remained.*0
Reschenthaler,*! when working through these issues, has detailed the findings of the Hale
and Hale study,2 prepared for the Robens Committee,”® which after a review of 350
research papers assented to a link, though a weak one, between workers and accidents.
However, at the same time they rejected the accident proneness theory, emphasizing instead

the positive relation between environmental factors and accident frequency.

"[They] concluded that any general theory of accident causation must consider first
the physical and social environment of work, second the behavioral characteristics
of workers and finally, the interaction of both.™*

3 For research in support of these views see: Jean Surry, Industnal Accident Research: A Human
Engineering Appraisal (University of Toronto, 1969); Robert Sass & Richard Butler, Accident
Proneness: A Conception Without Foundation (Saskatchewan Department of Labour, Occupational
Health and Safety Branch, 1150 Rose Street, Regina, Saskatchewan), as quoted in Robert Sass, supra,
note 34.

40 12 reference to those who still argued for individual attributes as influencing factors, Tucker
cites them as more progressive variants of the traditional approach as theydid not "blame the victim
but rather examine group characteristics such as age and education to explain variants 1n accident
rates." Administering Danger, supra, note 19 at 9. For additional details of this view see: William
Ryan, Blaming the Victim (New York: Vintage Press, 1971).

41 Reschenthaler, supra, note 4 at 22.

42 A_R. Hale and M. Hale (1972) 4 Review of the Industrial Accident Luerature. Research Paper
for the Committee on Safety and Health at Work. London: H.M.S.0., as quoted in Reschenthaler, supra,
note 4 at 24,

43 Although the Robens Committee accepted the worker proneness theory, as reflected in their
remarks "...our deliberations over the course of two years have left us in no doubt that the most
important single reason for accident at work is [worker] apathy'(as quoted in Reschenthaler, supra,
note 4 at 21 - 22), the Hale and Hale study, which formed a part of the committee’s research,
adopted a contradictory position. Here it should be noted that the Hale and Hale study should be
given more emphasis as they were directly concerned with the research and it was on their work that
the committee had based its results.

44 As cited in Reschenthaler, supra, note 4 at 24,
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They were supported in their reasoning by Nichols and Armstrong,*> who in the
course of their research found that the personal characteristics were important but that the
major cause was the pressure of production, especially in the present economic settings.
"This kind of pressure is essentially a transmitted form of pressure from foreman and
management™® to maintain a particular level of production forcing the workers to take
risks and +iolate rules which they would not normally have done.4’

Although this conflicting and inadequate statistical support for any one theory resulted
in the creation of ambiguity and no conclusion could be reached, one thing was clearly
established and that is that the personal uttributes of workmen are not the major causes of
workplace accidents. The ambiguity had now been translated into conflict over the amount
of weight to be given to chance, the behavioral factors or the environmental factors; but the
very fact of recognition of the environment as a significant cause had shifted the blame from
the worker 10 the employer. This allowed the solution to target the working conditions
through improving worker participation in decision making and to allow a level of control
over the environment in which they work.

"Class formation and class struggles play a central role in shaping the total work
environment, which includes organization of and control over the production process."48
This recognition caused the focus to shift from changing the worker, towards changing the
environment and as the environment was, and is, controlled by the management this means
that the state had now to intervene in the internal power struggle of the workplace and seek
to ensure that the workers were allowed an increased say in the determination of
occupational health and safety conditions. It was statute-enforced worker self-regulation

through which the state was now striving to better the conditions of work.

45 T. Nichols & P. Armstrong, Safety or Profits: Industrial Accidents and Conventional Wisdom
(Bristol: Falling Press, 1973), as quoted in Reschenthaler, supra, note 4 at 25.

4 Ibid. at 5.

47 This pressure need not come from the employer himself, but may be the creation of the
particular work atmosphere or mere peer pressure, especially where financial incentives are provided
to increase/maintain production levels. All these environmental factors influence the workmen’s
behaviour. Even his personal reaction may be a consequence of prevailing social relations.

48 Adrunisienng Danger, supra, note 19 at 10.
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A change attitude and the clear recognition of environmental influences over workers

and working conditions contributed towards the advent of self-regulation. As the work
environment was under the control of the employer, its effect upon the worker made the
ultimate liability that of the employer. To change this the worker would have to obtain a say
in the structuring of work-floor decisions, and this could only be possible if they were given

a say in the decision making process.

iv. Self-Regulation

Until 1972 the predominant form for dealing with health and safcty issucs in the
workplace was the enactment of standards and administrative structures which covered
specific work-related hazards. This could be seen in Ontario where scparate statutes covered
the mining, construction, industrial establishment and logging sectors. lzumi Nash explains

the situation well when he states that,

"Under the old regime there were monumental difficulties: some workplaces or
oroblems were covered by several statutes while others were not covered at all, there
was no overall direction for research, senseless anomalies amongst diffcrent
worlforces abounded, the standards for exposure to workplace hazards were
generally out of date, the penalties were ridiculously low, and workers had little
access to information....workers were no longer prepared to accept those risks nor
to be treated paternalistically in trying to deal with them. The existing framework just
could not respond to the new realities because the framework itself had been
constrv «ed on an ad hoc basis over the course of the preceding eighty years."?

Towards the beginning of the 1970s, the answer to these problems was thought to be
found in the "worker model”, the "worker appmach",50 or the "new regulation”! policies
which had found acceptance in the reports released by the Robens Committee in 1972
(UK.),*? the Gale Commission in 1975,°3 the Ham Commission in 1976* and the

49 Michael Izumi Nash, Canadian Occupational Health and Safety Handbook (Don Mills, Ontano:
CCH Canadian, 1983) at 7.

50 Michael D. Parson, "Worker Participation in Occupational Heaith and Safety: Lessons From
the Canadian Experience” (1988) 13, No.4, Labor Studies Journal 22 at 22.

51 Reschenthaler, supra, note 4 at 1.

52 The Robens Commission Report, supra, note 2.
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Beaudry Commission in 1976.% In this regard the Ham Report

"envisaged two types of responsibility systems - direct and contributive. The direct
svstem would require management to define clear standards of work, assign
responsibility for particular tasks, and then establish lines of accountability to ensure
proper performance. This system of ‘direct responsibility’ would be facilitated by a
contributive system consisting of an external auditing function, carried out by worker
auditors and joint labour-management health and safety committees."%

The key factor in the process was the availability of information and a structure for co-
operative decision-making and control. This approach was thought to reflect the benefits of
self-enforcement, with resultant savings in resources and increased efficiency in operation.
Recognising for the first time that the workers had a right to a healthy and safe work
environment, the recommendations of the committees were to an extent translated into
legislative policy through amendments and re-enactments.>’ Saskatchewan was the first to
follow this policy in 1972 when it enacted the first omnibus occupational health and safety
statute, followed by Alberta, Manitoba, Ontario and New Brunswick in 1976, Newfoundland
and Canada in 1978 and Quebec in 1979.%8

The principal characteristic of these enactments was a consolidation of the
administrative and statutory regimes into one omnibus statute, the administration of which

was vested in one governmental department or commission. In some cases it was to be

53 The Gale Commission Report, supra, note 3.
54 The Ham Commission Report, supra, note 3.
55 The Beaudry Commussion Repon, supra, note 3.

56 K. Swinton, "Enforcement of Occupational Health and Safety Legislations: The Role of the
Internal Responsibility System" in K. Swan & K. Swinton, Studies in Labour Law, eds (Toronto:
Butterworths, 1983) 143 at 145.

57 For example the Ontario government has designated the internal-responsibility system as its
governing philosophy. For a detailed and clear description on the adoption of this philosophy see:
Gray v. Bergie (1984), O.L.R.B. Rep. Feb. 177 at 197 - 198. Also see: Towards Safe Production, Report
of the Joint Federal-Provincial Inquiry Commission into Safety of Mines and Miming Plants in Ontario
(Toronto: The Commission, 1981) (Chair: KM. Burkett); Report on the Administration of the
Occupanional Health and Safety Act (Ontario Ministry of Labour, Jan 1987) (G.G. Mckenzie and J.L
Laskin).

38 Michael Izumi Nash, supra, note 49 at 5.



53
assisted by an advisory council, comprised of members drawn from both management and
labour. The workers were provided with an increased access to information and certain
services such as training, information and counselling as well as preventive and curative
services were guaranteed. The structure for an increased co-operation between the
employers and workers was achieved, with provision for the establishment of labour-
management health and safety committees, based upon the number of workmen in an
establishment or upon governmental direction. In addition to, or as a substitute for the
committees, the statutes also provided for the appointment of a health and safety
representative. The importance of the workers’ role was enshrined by the right to refusc
unsafe work. In retaining the old system of external state enforcement the government still
enjoyed the right of intervention and coercive enforcement, but the emphasis had been

shifted towards allowing the parties to regulate the work environment themselves.

THE LEGISLATED INTERNAL-RESPONSIBILITY SYSTEM

With an emerging consciousness about workplace risks, increased labour pressure for
health and safety reform and wide spread public concern about environmental issues and
their influence on the work environments,59 the decade of the 70s formed the turning
point as far as the regulatory ideology in occupational health and safety was concerned. This
period witnessed the establishment of several commissions and studies,® the reports of
which all accepted the principle that workers and their organizations had a fundamental right
to participate in developing, implementing and enforcing policies relating to workplace
health and safety. The ensuing amendments complied with the recommendations and
operating upon a tripartite basis sought to increase worker participation in the process.

The Acts sought to ensure that both management and workers contributed their be:t
towards ensuring a safe and healthy workplace and for that purpose relied upon the internal-

responsibility system, providing minimum standards as guidelines for operation.! Accepting

59 In relation to environmental consciousness and 1ts effect upon the political attitude for
workplace reform see: Ashford, supra, note 4 at 46.

00 see: supra, notes 52 - 55 and accompanying text.
61 For details about Canadian occupational health and safety legislation see: Richard Brown,

"Canadian Occupational Heaith and Safety Legislation” (1982) 20 Osgoode Hall Law Journal 90;
Michael Izumi Nash, supra, note 49; Labour Law: Cases Materials and Commentary, 5th ed.
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the effect of environmental factors in increasing risk, the emphasis was on allowing workers
a greater say in the process. This was mainly achieved through three provisions: the right to
information, the right to refuse unsafe work and the establishment of joint health and safety
comrnittees.

The following discussion attempts to outline the law as it currently exists.%? Since
these provisions form the foundation of worker self-regulation, an analysis of their practical

working and inherent defects provides the basis for the thesis.

i. Access to Information

Access to information is considered to be one of the most important aspects of any
decision-making process, and if the workers are to have a say in regulating their work
environment, provisions to ensure access to workplace information are essential.®® This fact

has even been recognised by staunch free-market supporters, as it is only through informed

(Kingston, Ontario: Industrial Relations Centre, Queens University, 1991); Canadian Employment
Safety and Health Guide (Don Mills, Ontario: CCH Canadian) [hereinafter CEH&S Guide]; Canadian
Master Labour Guide (Don Mills, Ontario: CCH Canadian) [hereinafter CML Guide); Canadian
Occupational Safety and Health Law (Don Mills, Ontario: Corpus Information Services) [hereinafter
CH&S Law).

62 The following section covers the statutes relating to occupational health and safety in the
various jurisdictions and includes: Alberta, Occupational Health and Safety Act, R.S.A. 1980, c. O-2
[hereinafter Albera); British Columbia, Workers Compensation Act, R.S.B.C. 1979, c. 437 [hereinafter
B.C.}; Canada, Canada Labour Code, R.S.C., c. L.1, as amended by S.C. 1977 - 78, c. 27: S.C. 1984,
¢. 39 [hereinafter Canada}, Manitoba, The Workplace Safety and Health Act, R.S.M. 1987, ¢. W210
[hereinafter Manitoba|; New Brunswick, Occupational Health and Safety Act, S.N.B. 1983, ¢. O-0.2
[hereinafter Mew Brunswick], Newfoundland, The Occupational Health and Safety Act, SNfld. 1978,
c. 23 [hereinafter Newfoundland); Nova Scotia, The Occupanonal Health and Safety Act, R.S.N.S.
1989, c. 320 [hereinafter Nova Scotia]; Ontario, Occupational Health and Safety Act, R.S.0. 1980, c.
321 [hereinafter Ontariol; Prince Edward Island, Occupational Health and Safety Act, R.S.P.E.I. 1988,
c. O-1 |hereinafter P.E.L}; Quebec, Act Respecting Occupational Health and Safety, R.S.Q,, c. S-2.1
and Industrial Accidemts and Occupational Diseases Act, R.S.Q., c. A-3.001; Saskatchewan,
Occupanonal Health and Safety Act, R.S.S. 1978, c. 0-1 [hereinafter Saskatchewan}; Yukon, The
Occupanonal Health and Safety Act, R.S.Y.T. 1986, c. 123 [hereinafter Yukon}; Northwest Territories,
Safety Act, RS.N.W.T. 1974, c. S-1 |hercinafter Northwest Territones).

63 For more details about the right to information see: Elihu D. Richter, "The Workers Right
to Know: Obstacles, Ambiguities and Loopholes” (1981) Journal of Health, Politics, Policy and Law
339; Kenneth Lasch Smukler, "Individuals Safety Protests in the Non-Union Workplace: Hazardous
Decisions Under Hazardous Conditions" (1984) 89 Dickinson Law Review 207; Elliot Leyton, Dying
Hard (Toronto: McMillian, 1979); LLoyd Tataryn, Dying for a Living (Ottawa: Denean & Greenberg,
1979); Mendeloff, supra, note 1; Henry David Thoreau, Walden, "Occupational Health Risks and the
Workers Right to Know" (1981) 90 Yale Law Journal 1792,
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participation that economic efficiency can be achieved.®
Prior to the amending phase, since the law was mainly entrusted to the hands of the
government and the employers, workers were relegated to a subsetvient position, not having
any right to know what was happening in their workplace. They "did not have a right to
know, a right to participate, a right to refuse, a right to inspection or any other common
rights which are taken for granted today."
This changed with the emergence of the internal-regulation and sclf-regulation theories.
The statutes now acknowledged these rights and since employers were not apt to provide
information voluntarily, seeing it as an infringement of their control, the legislation contained
provisions which made the availability of certain kinds of information a legal necessity.%°
In essence the whole framework of self-regulation is dependent upon the ready availability

of information and an informed and conscious workforce.

a. Employers’ General Duties

The right to information, in most cases, is covered under the general duties of the
employer. In certain statutes the right to provide workers with information is expressly
stated,5” while in the others it is covered by various complimentary provisions. The onus
of providing this information has been laid on the various persons dealing with the
production process, including the employer, the suppliers of materials/machinery and the
administrative personnel. For example the Ontario statute stipulates that the employer shall
post a copy of the Act at the workplace, provide the names and work locations of joint
health and safety committee members, post a copy of the inspector’s order or reports,

provide on request an annual summary of workplace injury experience or health and safety

64 See: W. Kip Viscusi, supra, note 5.

65 Michael D. Parson, "The Americanization of Canadian Occupational Health Standards: The
Case of WHIMS" at 457.

66 For details about Canada’s right-to-know laws see: Paul Simon, Hazardous Products: Canada’s
WHIMS Laws, 2d ed. (Don Mills, Ontario: CCH Canadian, 1989); Richard Brown, supra, note 61
at 90,

67 See: Ontario, sec. 14(2)(a), 14(2)(c) and 14(2)(h); Alberta, sec. 9(2)(b); Nova Scotia, sec. 34(1).
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experience and work practices of similar industries, which the employer is aware of .68

h,%? who has covered the use of this right under various jurisdictions and

Izumi Nas
provides a comprehensive review of its application in his book the Canadian Occupational
Health and Safety Handbook, cites an additional source of information as the governmental
orders made by the inspecting authorities. These orders had initially been reserved for
exclusive management review but are now required to be posted or brought to the notice
of the workers, health and safety committee members or representatives.7° This aliows
them to remain informed of all the actions being taken, including follow-up procedures, and
in case of dissatisfaction with the process to undertake the initiation of appropriate steps.
This could be in the form of an appeal for review, or in case the inspector does not direct
any corrective action to be taken, an appeal to challenge such a decision.

The most basic of these rights are, however, still contained in the provisions which
ensure that the workers receive proper training71 for the performance of their duties, and
that proper safety equipment is provided and maintained in a good condition.”? Some of
the statutes also provide for a compulsory written safety policy in establishments employing

more than a certain number of people, which would contain information about the hazardous

works”? and set down the procedures and equipment to be used for safe operation.

b. Employer Duties Under WHIMS

The above provisions though recognising the right, were still restrained and limited in
operation. It was only in 1988 with the introduction of WHIMS (Workplace Hazardous
Material Information System) that the clear legal right to obtain information on potentially

dangerous substances or materials, used or produced in a workplace, was practically

68 CEH&S Guude, supra, note 61 at 519.
69 Michael Izumi Nash, supra, note 49 at 23 - 57.
70 See: Ontano, sec. 14(2)(h).

7l See: New Brunswick, sec. 9(2)(c); Nova Scotia, sec. 9(1); Ontario, sec. 14(2)(a), 14(2)(d),
15(1)(j); Quebec, sec. 50, 51(2), (3) and (9).

‘ 72 See: Quebec, sec. 51(1), (7), (11); Saskatchewan, sec. 6 - 17, Ontario, sec. 14(1)(a), 14(1)(b),
14(1)(d).

73 See: New Brunswick, sec. 8, 17(1).
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recognised.’® This system Operates on a national level with the co-operation of both

federal and provincial governments.”> It seeks to establish

"criteria to identify hazardous material and to provide information about them in the
workplace...a cautionary labelling system for contamners of hazardous matenal...
worker education programmes...and a mechanism (o protect sensitive proprictary
information."’®

In the resulting amendments, duties were placed upon all suppliers and producers to
label all hazardous materials, to prepare and distribute material safety data sheets and
supplier labels which are to identify hazardous substances including their properties, methods
of treatment and emergency treatment procedures, and to train workers who are exposed
to hazardous material in the course of their e:mploymem."7

A good example of the WHIMS provincial regulations and amendments can be seen
in Ontario’s Bill 79,78 Bill 180" and Regulation 644/88,80 passed to implement the
WHIMS program. In combination these enactments provide for the maintenance of an

inventory of all hazardous materials and physical agents present in a workplace,! proper

74 For a discussion on the development of WHIMS see: Michael Parson, supra, note 65.

7> The enactments can be divided into two categories
a) Those dealing with the suppliers - dealt with under the federal law enacted under the trade and
commerce power, and
b) Those dealing with employers and workers - dealt with through provincial law enacted under the
legislative jurisdiction over occupational health and safety.
For details about the legislation see: CES&H Guide, supra, note 61 at 18013 - 18016.

76 Ibid. a1 18011.

" For a comprehensive elucidation of Ontario’s Occupational Health and Safety law which
would include WHIMS regulations see: WHIMS: A Guide to the Legislation (Ontano Mimstry of
Labour, May 1989) [hereinafter WHIMS Guide], Michael Grossman, The Law of Occupatwnal Health
and Safety in Ontano (Toronto: Butterworths, 1988).

8 "4n Act o amend the Occupational Health and Safety Act’, S.0O. 1987, c. 29.

™ " 4n Act 1o amend the Occupanional Health and Safety Act”, S.0. 1988, ¢. 58.

8 Workplace Hazardous Material Information System (WHIMS) Regulation.

81 Ontario, sec. 22(a).
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8 and training and instruction of

labelling of all hazardous materials and their containers
workers® (employees or non-employees) likely to be exposed to the hazardous materials
or hazardous physical agents in the workplace, in consultation with the joint health and
safety committee or representative, 3

This nght to information, however, has been balanced against the employers’ right to
protect sensitive and confidential irade information. By providing for exemptions® and the
establishment of a new administrative tribunal, The Hazardous Materials Information Review
Commission, to review claims for exemptions, the information available to workers is still
controlled by economic considerations. These exemptions are supported by provisions which
stipulate that information received in claims before the review board may not be
discloscd® and a general prohibition to disclose information which has been granted
exemption by the tribunal®” However in case of medical emergency, the information has
10 be released, though only to a "medical professional".®

It is interesting to note that the Act does not define "confidential business information"
nor "trade secrets" leaving such important terms to be determined under the canons of
common law.% Again, the criteria set for consideration in the grant of these
exemptions’O referring to terms such as "potential economic value”, "material financial loss"
and "material financial gain® fail to give substance to their general meanings as commonly

understood.

82 Ontario, sec. 22(b). The suppliers are covered under sec. 22(f).

83 Omtanio, sec. 22(g)-

84 Omario, sec. 22(g)(2).

85 ontano, sec. 22(e).

86 Ontario, sec. 34(1)(aa).

87 Ontanio, sec. 34(1)(ba).

88 Oniano, sec. 14(2)(aa) and 34(4). Also Regulation O, Reg, 644/88, s. 24.
89 See: WHIMS Guide, supra, note 77 at 61.

0 As contained in: Hazardous Matenals Informanion Review Regulations, SOR/88-65, 5. 3(1).



ii. The Right to Refuse Unsafe Work

The conception of a right to refuse unsafe work is not a recent legal development but
finds recognition in the common law.”! This recogmtion has never been challenged, but
in practical terms its effect was not worth mention. When read along with an cmployer's
right to dismiss without cause and explanation, the threat by an employee refusing to work
carried along with it the consequence of unemployment. Subsequent litigation for breach ot
contract was hardly commensurate with the incurred loss, hence the disincentive to exercise
the right.

Over a period of time, with the advent of collecive bargaining and increased state
intervention this right came to be vested in statute form, entitling individual excrcise.
Presently this right has been supported with complimentary nights of prohibiting cmployer
reprisals and requiring continuous payments until the hazard is removed. This not only
succeeds in protecting the worker, but also provides a financial incentive for corrective

measurcs.gz

a. The Substance of the Right

Although no two jurisdictions”

contain the same description of the right, the general

theme behind its adoption remains the same, "if the performance of a job would imperil the

91 A5 established in the case of Priestly v. Fowler (1837), 7 L.J.Ex. 42, 150 E.R. 1030. For details
see: David Lewis, "The Rught to Stop Work When in Imminent Danger™ (1991) 14 The New Law
Journal 283; 1. Christie, Employment Law in Canada (Toronto: Butterworths, 1980).

92 For a detailed review of this and other worker rights under occupational health and safety see:
Richard Brown, supra, note 61 at 90; Michael Grossman, supra, note 77 in c. 8; Brain P. Smeenk &
Karen E. Reynolds, Work Refusal: Employees’ Rights and Practical Advice for Employers (Canadian
Bar Assocation Ontario: Continuing Legal Education, May 26, 1990); Michael [zumi Nash, supra,
note 49.

93 Tne right 1s contained in the following sections: Alberta, sec. 27(1); B.C., Reg. 374719 (1979),
s. 4.02 (1)(a)(b), 22, B.C. Gazette (Part I1) 844, 25 Sept. 1979, Manuoba, sec. 43(1); New Brunswick,
sec. 19 - 23; Newfoundland, sec. 8; Nova Scota, sec. 22; Ontario, sec. 23(3); P.E.L, sec. 20, Quebec,
sec. 12, 13; Saskatchewan, sec. 26; Northwest Temiones, sec. 14.1 (1); Yukon, sec. 14. The Alberta and
B.C. regulations classify the right more in terms of 3 duty meaning that no worker is allowed to carry
on unsafe work.
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health and safety, a worker cannot be disciplined for refusing to do the job."%* The cause
for refusal is gencrally the existence of a "danger",95 which as Richard Brown has cited, can
be broken down into the components of - "the gravity of the harm and the probability that
it will occur."*®

As all harms or perceptions of harn. are not of the same gravity, different weight has
to be given to each after considering the nature of the particular harm. Every small fear that
1s only remotely connected with the work would not entitle the exercise of the right.%” This
i1s of particular concern where the very nature of the job has a particular degree of hazard
associated with it, which can be said to be the normal hazard of doing that job, as in the case
of firefighters. These dangers have been excluded from the scope of the provisions and are
not deemed as "dangers”.”® Further the danger need not be to oneself alone, but may even

99

relate to ones fellow workers,”” and in some cases to another person, in or outside, the

workplace.
The second component stipulates the probability of its occurrence, referred to in some
statutes as "imminent danger".100 In Re. Alan Miller, 101 the Canadian Labour

9 Michael Izumi Nash, supra, note 49 at 97. For a discussion of the reasoning behind adoption
of the nght see the decision of the Ontario Labour Relations Board in Pharand et al. v. Inco Metal
Co., (1980), 3 C.L.R.B. Rep. 194.

95 The B.C. regulation, however, refers to an "undue hazard". See: B.C. Reg. 585/77, s. 8.24(1).
% Richard Brown, supra, note 61 at 97.

97 The labour board decisions have reflected this by classifying them as matters of comfort and
not safety. See: Bonwn et al. v. Inco Metal Co., (1980), O.L.R.B. Rep. 836; Re Eastern Steelcasting and
United Steelworkers, Local 8794 (1981), 28 L.A.C. (2d) 310.

98 ~The conditions of work are ordinary for the kind of work involved." Ontario and Quebec
provide explicit exempuons from the right for these kinds of dangers. For details see: Ontano, sec.
23(1) and (2); Quebec, sec. 13. Also see: Canada, sec. 128(2); Alberta, sec. 27(2).

% Canada, New Br nswick, Nova Scotia, P.E.1., and Ontano provide for the exercise of the right
when 1t constitutes a danger 1o one’s own safety or that of another employee. 4lberta further expands
it by covering anyone at the workplace (which could include visitors, or unborn children). B.C,
Manuoba, Newfoundland, Quebec and Saskatchewan, however, go the full way and allow refusal for
danger to self or another’s health and safety.

100 see: Alberta, sec. 27(1), Newfoundland, sec. 8.

101 Mitler v. CN.R., (1980), 2 C.L.R.B. Rep. 345 at 353.
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Relations Board defined this as

"A threat or injury to your health which is likely to happen at any moment without
warning. This would usually refer to a situation where the injury might occur before
the hazard has been removed.”

This position has been adopted to allow the work to proceed uninterrupted during the
time it takes to conduct an investigation. This prevents the workers from using the right as
a bargaining measure to resolve long standing collective bargaining demands through the use
of pressure tactics. However, the difference between exposure to dangerous situations and
the development of harmful effects has been recognised. This is specifically so in cases of
exposure to chemical substances where, even though no immediate harm may be apparent,
the symptoms become visible after a certain time period, by then it being too late to provide
relief.

However, the exercise of this right is not without its limitations. In certain
circumstances and for certain specified occupations the right has been restricted. Some
specified occupations are presumed to carry the risk as a normal one and upon acceptance
of employment workers are assumed to have voluntarily accepted the risk. For example in
Ontario, police, firefighters and persons employed in correctional facilities and medical
establishments are not granted this right.m2 The exception also covers circumstances when
work stoppage by one (or a few) workers could "put the life, health and well being of
another in immediate danger".103 Persons employed in essential services such as medical
facilities would be covered by this exception. An additional area where exceptions to this
right are created is the criminal law. Where refusal results in injury or the death of another
person, prosecution could be launched for criminal negligence unless it could be proven that

the harm to oneself was of sufficient gravity to justify refusal,!%

102 See: Ontario, sec. 23(1) and (2). Also see: The Crown i the Right of Ontario (Munstry of
Community and Social Services) (1988) O.L.R.B. Rep. Jan. 50.

103 Michae! Izumi Nash, supra, note 49 at 98. Also see: Ontanwo, sec. 23(2); Quebec, sec. 13.

104 Michael Izumi Nash, supra, note 49 at 99.
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In the exercise of this right most provisions rely upon the individual perceptions!®
of the employce; but for the cases where the danger is not imminent, it is the employee who
forms the opinion whether the situation could be "dangerous” or cause an "undue
hazard".!% It is the formation of this opinion which constitutes the most ambiguous
portion of the right. Since perceptions are very situation dependent, the task of determining
the genuineness of the belief has been left to the adjudicating authorities. Ontario in this

regard has adopted an objective standard of,

"whether an average employee at the workplace having regard to his general training
and experience and exercising normal and honest judgement would have reason to
believe [the presence of an imminent danger]."107

B.C.1% and Canada'® have adopted a more subjective standard which takes into
consideration the employees personal beliefs and fears. Factors such as familiarity with the
job, experience, training, previous occurrences of unsafe acts or media influence are all
considered. The guiding point is the genuine feeling of risk, and as long as this is not

motivated by other considerations the right would be validly exercised. 110

b. The Procedure for Exercise
In compliance with the procedural formalities, in all cases where the right is exercised

105 Canada and most of the other jurisdictions provide for a "reasonable cause to believe".
Manuoba, sec. 43(1) cates "reasonable grounds to believe and does believe". Alberra and
Newfoundland, cite 1t 1n the form of an express prohibition, imposing a duty to refuse in case of
reasonable and probable grounds.

106 See: Camco Inc., (1985), O.L.R.B. Rep. Oct 1431; Canadian Gypsum, (1978) O.L.R.B. Rep.
Oct 897; The Corporanon of the Cuy of Toronto, (1986) O.L.R.B. Rep. Dec 1834,

197 As heid in Pharand et al. v. Inco Metal Co., (1980), 3 C.LR.B. Rep. 194,

108 As held in Re Industrial Health and Safety Regulan..as (1980), S W.C.R. 86, No. 329. However
where reasonable grounds do not exist the refusal will not be upheld. See: Re Industrial Health and
Safety Regulanons (1982), W.C.R. 159, No. 349,

199 As adopted in Muller v. CN.R., (1980), 2 C.L.R.B. Rep. 344.

10 Michael Izumi Nash, supra, note 49 at 109; Richard Brown, supra, note 61 at 99,



63

the employee is required to notify the empioyer.!!! In cases where adequate step. are
taken to rectify the fault and eliminate the risk, the employee is required to return to work.
However in case of disagreement, a joint investigation is conducted to establish the
facts.! 12 Non-resolution at this stage or a continuous belief of danger entitles the worker
to persist in refusal and leads to the intervention of the inspector, who after analysing the
situation renders his decision. Though the decision of the inspector can be appealed, the
employee is required to give due regard to that judgement, especially where that decision
is supported by personal knowledge and expenence.!!?

During this period the concerned employee(s) may be re-assigned to another job, !4
but the right to fill the vacancy cansed by the refusal has been limited.'” In addition, the
employer is restrained from taking any discriminatory action against the worker concerned,

and is required to maintain the rate of remuneration being paid prior to refusal.

iii. Joint Health and Safety Committees

Along with the right to information and the right to refuse unsafe work, the internal-
responsibility system has been strengthened with the provision of joint workplace health and
safety committees. Having accepted the principle that hazards are not the result of workers’
accident proneness, but the result of environmental factors, the formation of thesc

committees seeks to ensure that the workers are allowed a say in the control of that

111 1p the Inco Metal decision the board dismissed the complaint as the employee had not
mentioned safety concerns at the time of refusal. See: Inco Metal Co, (1980) O L.R.B. Rep. June
836. Also see: Bulls Country Meats Limued, (1984) O.L.R.B. Rep. Nov. 1549.

112 Canada, Manitoba state "either with the person or someone representing him". Ontano, sec.
23(4) and B.C,, Reg. 585/77, S. 8.24(3), (4) provide for the worker to participate in this ivestigation.
In other cases it 1s undertaken with th: worker committee member, a representative or a trade union
nominee.

113 Canadian Gypsum Constructi w, (1978), O.L.R.B. Rep. 897.
p

114 gee: New Brunswick, sec. 22(11 and 23; Newfoundland, sec. 43(3) and (4); Nova Scona, sec.
22(3), (3) and (5); Oneario, sec. 23(13); Quebec, sec. 14; Saskatchewan, sec. 2(f) and 26(2). Also see:
Canadian General Electric, (1981), O.L.R.B. Rep. June 616; Firestone Canada Inc., (1985), O.LR.B.
Rep. July 1044.

15 gee: Manuoba, sec. 43(4), Nova Scona, sec. 23, which provide for prohibition upon assigning
another worker to the refused work unless informed of his predecessor’s refusal. Also see: Quebec,
sec. 14, 17, and 19; Ontanwo, sec. 23(11).
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cnvironment. At least in theory, the system strives for enhanced efficiency through self-
regulation by providing the workers with an outlet and forcing the management to listen to
their problems.!!% Accepted on a broader framework by labour, management and
government, it is on questions of the actual delegation of powers to these committees where

the differences occur.

a. Establishment of the Committee

The development of joint health and safety committees was expounded by
Commissioner Ham in his report outlining the "internal-responsibility system".“7 In
determining the internal-responsibility system Commissioner Ham saw the essentials as
knowledge, contributive responsibility and direct responsibility. It was the acceptance of these
guidelines, which led to the establishment of joint health and safety committees, with joint
participation in regulating workplace conditions and authoritative decision making.

118 although

Today most jurisdictions require the establishment of these committees,
in certain cases the establishment is Ciscretionary.!!® In those jurisdictions where the
establishment is mandatory, certain minimum criteria have been set, and it is only upon the
fulfilment of these that the legal provisions requiring the establishment of the committee
would apply.!® In most cases the approach for the minimum criteria has been a

mathematical one, whereby upon the employment of above a certain number of workers the

116 EFor getails about joint health and safety committees see: Michael D. Parson, supra, note 65;
Muichael Grossman, supra, note 77 1n c. 7, G.K Bryce & P. Manga, "The Effectiveness of Health and
Safety Committees” (1985) 40, No. 2 Industrial Relations/Relations Industnielles 257 - 282; 4 Guide
for Joint Health and Safety Commustees and Representatives in the Workplace (Toronto: Government
of Ontario, 1983); Richard Brown, supra, note 61 at 93; Michael Izumi Nash, supra, note 49.

N7 The Ham Commussion Report, supra, note 3.
118 gee: B.C., Reg 585/77, s. 4.02; Manutoba, sec. 40(1); Ontano, sec. 8; Saskatchewan, sec. 24.1.

119 diberra, sec. 25, and Newfoundland, sec. 35, make the establishment subject to regulation or
a notice from the Ministry of Labour.

120 Most of the jurisdictions stipulate a minimum employment of 20 workers as a pre-requisite.
Saskatchewan, however, requires 10. B.C. has classified industries into an 'A’, 'B’ or 'C’ hazard
pattern and as per the heading, the number upon which the provision becomes applicable varies. See:
Reg S85/77. s. 4.02.
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provisions would become applicable.!?! Quebec forms the only jurisdiction to have taken
a different view by considering the risk factor of the employment and the interest shown by
the union workers as prime criteria while still retaining the right to enforce compliance
through notice by the Occupational Health and Safety Commussion. ‘22

All jurisdictions provide for at least half the members on the committces to be
representatives of the employees, chosen by the workers or the trade unions.'® The
number of members of the committee is generally limited to a minimum of two and a
maximum of twelve for the sake of maimadining efficiency. The meetings are to be held as
decided by the commiittee themselves, subject to a minimum of once every quarter.'** The
proceedings at these meetings are required to be minuted and filed. The cmployer s
prohibited from discriminating against any representative because of his membership and is
required to grant time to the employee representatives to comply with his committee dutics

without loss of pay.!®

b. The Committee’s Functions

The most striking feature of these regulations is that the actual powers of the
committee have not been made binding in nature. In the enforcement of their functions the
management cedes no real power to the committee, as in most circumstances the veto is
always retained by the management. The right and powers of the committees are merely
advisory in nature and they possess no authoritative, enforcement power. In view of the

advisory nature of their functioning, the limited scope of their authority and the restricted

121 This is subject to those jurisdictions where the establishment of commuttees is discretionary.
See supra, note 119.

122 gee: Quebec, sec. 68 and 69.

123 The general stipulation is that at least half the members should be from labour or that the
management members should not exceed the labour members. See: Alberta, sec. 25(2) and (3), B.C.,
sec. 4.04(1); Ontario, sec. 8(5); P.E.I, sec. 18(3). Ontario has recently introduced the conception of
a certified member i.e., one certified by the Workplace Health and Safety Agency. The requirement
1s that one member each from the management and labour sides, unless otherwise specified, should
be certified members. See: Ontano, sec. 8(5f).

124 pe general norm is to hold the meetings once every month. See: Canada, sec. 135(7) and
(8): Safety and Health Committees and Representatives Regulations, SOR/86-305, ss 5 and (1)-(3).

125 See: Canada, sec. 135(9); P.E.I, sec. 18(8); Saskatchewan, sec. 24 and 27.
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base from which they operate 1t is not surprising that the functioning of these committees
has been the subject of severe labour criticism.

In the performance of their duties the committees are generally authorized to identity
hazardous situations and make recommendations for reform.!26 They provide the link
between management and labour in the exercise of the right to information detailed earlier,
and the communication of this information to the workers. Acting as information data bases,
the emphasis is on increasing the knowledge of the worker and obtaining an increased
participation in the decision making process at the workplace, at least where the decision has
an important health and safety aspect.

Consultations and inspections form a regular part of the committee’s activities and for
that purpose the Act specifically authorises certain privileges.!?’” In addition to these
overviewing powers certain duties are specifically delegated to the committee, such as in
Quebec, 28 where the committee may choose the physician in charge of health services,
approve his health programme, design training and educational programmes and select and
approve the appropriate protective devices. In the exercise of these functions the committee
is under a similar duty to maintain confidentiality as required under the WHIMS
regulations. 129

In certain circumstances the law has provided for the members to act as individuals. In
that capacity they do not deliberate as a group but merely establish the validity of the rules
and assist in the internal-regulation of the workplace. Duties in this capacity include
workplace inspection, accompanying the labour inspector on his visits, investigation of refusal
to work situations, plus listening to and taking action on employees’ complaints.lm

An additional rung in this legislative hierarchy has been provided in the form of health

126 For details about committees’ powers and duties see: Michael Izumi Nash, supra, note 49 in
c. 1

127 For a typical list of the committees powers and duties see: Canada, s. 84.1(4) or sec. 40(7)
of the Manitoba Workplace Safety and Health Act.

128 See: Quebec, sec. 8.
129 See Michae! Grossman, supra, note 77 at 7 - 7 and Ontario, sec. 34,

130 For illustration, see provisions contained in Ontario, sec. 8(8), 28(3), 8(9), S. 25, O Reg
714/82, ss 23(4)(a), 7.
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and safety representatives, who are appointed in situations where a commitice 1s not
required.l‘?’l In Quebec, however, this appointment is complimentary to the committce
and both may exist concurrently. The powers and authority vested in these representatives

closely resembles the committees and in most cases the nature of work done is the same.

CONCLUSION

After years of struggle to achieve control over the workplace the workers were given
legislative support in achieving that objective. The belief was that a major victory had been
won: now, finally, workers would be able to exercise their basic moral right of obtaining a
say in the regulation of that environment which so affected their work conditions.!32 After
viewing workers as the cause of occupational accidents and diseases, these rights recognised
that health and safety hazards were substantially influenced by the work environment, and
as this environment was under exclusive employer control the need for workers to obtain a
say in the work process was essential.

The trend has been in favour of the internal-responsibility system and the pressure for
reform is in favour of greater self-regulation and less state intervention. "Bring the worker
back in" has been the phrase epitomised in recent legislation. This argument is supported by
general corporate cries for deregulation and increased internal-responsibility. Increased
efficiency and the cost-benefit analysis form the foundations for these arguments.

This shift in the regulatory ideology appears in sharp contrast to the approach taken
in the 1981 report of the Economic Council of Canada which rejected deregulation in the
field of occupational health and safety.

"De-regulation has always been argued in economic incentive terms, but it is now
seen as part of a basic ideology or politics of anti-government:..this may well be a
passing phenomenon, brought on by a crisis in capital accumulation and production,
but its qassing may be a lengthy one which leaves scars of difficulties for us in the
future."!33

131 see: Ontano, sec. 7(1).

132 3, Brown, "Occupational Health and Safety: The Importance of Worker Participation®” (1978)
78 Labour Gazette 122.

133 Craig Paterson, supra, note 14 at 18.
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However to acknowledge the merits and demerits of any regulatory approach, it is
necessary to observe its effects in practical operation. Detailed market studies and research
projects are required, which only become available after the system has been in operation
for a certain mimimum amount of time.

Selif-regulation as an alternative to state regulation is still a recent phkenomenon and
would thus require a longer gestation period before it can be effectively analyzed. But on
the theoretical plane it is still possible to compare and evaluate it with the traditional
administrative approach. For the sake of clarity, it should be stated that this does not imply
that increased self-regulation is essentially a bad thing, but that complete and total reliance
on any one approach in the absence of supportive state regulation, which is what is being
advocated in some quarters and finding silent support from the employers, would simply be
a return to the principles of laissez-faire, free market. In the presence of market
irregularities which initially precipitated state intervention, and which are still as much if not
more so in existence today, the complete removal of state support in the occupational health
and safety sector could have disastrous consequences.

Just how far can self-regulation go, how much can it effectively do within its present
structure? What if the present structure was further amended by providing for increased
worker power. Would that help or would certain sectors still be beyond the capacity of
exclusive self-regulation, requiring state intervention? Lastly, what then would be the role
of the state in the process: should it pursue its present policy of time bound deregulation or
should it retain some basis for intervention in determining conditions of work?

These questions need to be answered in order to determine the direction for future
reform. In the following chapters the focus is on attempting to answer these questions. The
next chapter proceeds on this pattern through a review of the limitations of the self-
regulation ideology and suggests why it is that the internal-responsibility system cannot

function effectively and efficiently in the absence of state administrative support.
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CHAPTER THREE
LIMITATIONS TO SELF-REGULATION

INTRODUCTION

Deregulation is being projected as the current guiding ideology. From control over the
economy to the administrative services, regulation, which in most cases is used in reference
to state-regulation, has become a subject of discussion and criticism. Reflecting a desire to
introduce greater market consciousness and response, the arguments for allowing market
considerations to determine the outcome of human interactions are gaining increased
influence. This strategy is of special significance in the industrial sector where the belief
remains that the industry is capable of regulating itself and is quite willing to do so.

As a policy option, deregulation finds support from both the worker and employcr
lobbies, however, their distinct outlooks tend to give the direction of the proposed initiatives
different directions. While the employers favour a reversion to the market considerations for
determining employment relationships, workers favour a de-regulation of the regulatory
powers separate from the market considerations. The labour perspective is to attain a de-
regulation of the state’s regulatory powers in favour of the workers so that they can ensure
a more effective and efficient control over the production process. This is not necessarily
achieved under market considerations. Having seen the limitations of the admimstrative
approach they want an enhanced worker participation in workplace regulation and decision-
making but at the same time they do not want the state to leave the field altogether. The
emphasis is on retaining the state as a support structure while at the same time striving for
increased self-regulation.

In the occupational health and safety field the drift towards de-regulation has alrcady
witnessed a decade of operation. With the wave of legislative initiatives in the 1970s the
state’s role in enforcement was made secondary to that of the established joint committecs
and the internal-responsibility system. The worker’s position in the process was cmphasised
by making him a more active and influential partner in the workplace. In effect, government
intervention had shifted from its initial political and public standards criteria of regulation

towards allowing the parties a measure of internal self-regulation.



70

Seen at the time as a victory by labour, the initial euphoria at obtaining workplace
control was to a significant extent misplaced, soon turning to discontentment at the limited
nature of the rights and their inept enforcement.! Those very provisions which had
established joint health and safety committees and increased worker participation became
the subject of complaints and criticism. The reform trend has favoured the employers’ desire
for bringing the market considerations back into focus, with the result that once again the
pressure for reform is being built up.

This period, then, has serious implications for occupational health and safety. The
impetus for reform could lead in two different directions: on the one hand, it could lead to
the establishment of a structure which would depend primarily upon the internal regulatory
controls - the responsibility for reducing the risk being internalised to the workers and the
employers. This would mean amendment of the present structure so as to grant greater
worker participation i.e., a greater degree of self-regulation with an increased worker say in
the process, and conversely a reduction in government intervention and regulation. On the
other hand, the reform could re-emphasise the tripartite nature of the relationship with the
need for worker, employer and state participation. The focus here would lie upon a more
effective and pronounced, if not increased, state role for enforcement of the present statutes.

The following discussion attempts to analyze these different approaches and concludes
that the retention of a tripartite structure for participation should be given primacy over the
de-regulation policies currently being propagated. It is considered that the state role in
occupational health and safety should be retained and in certain circumstances strengthened.

The justification for this conclusion is found in the underlying limitations of the internal-

1 This discontent has been expressed through various mediums including reports of Commissions
of Inquiry such as the Report of the Royal Commission on Matters of Health and Safety Arising From
the Use of Asbestos in Omtano, vol. 2 (Toronto: The Commission, 1984)) (The Dupré Report). In the
Dupré Report the Labour perspective was presented as viewing the internal-responsibility systera as
deceptive, in that it gave an impression of providing enhanced worker participation which, in terms
of authority and responsibility, was illusionary. This fiction undermined the entire system allowing
government and management to avoid the essential remedial action under guise of self-regulation.
For further cnuicism of the internal-responsibility system see: Larry Gauthier, "Ontario’s
Occupanonal Health and Safety Act and the Internal Responsibility System: Is the Act Working?"
(1984) 7 Canadian Community Journal 174; Richard Fidler, "The Occupational Health and Safety Act
and the Internal Responsibility System” (1986) 24 Osgoode Hall Law Journal 315; Eric Tucker, "The
Persistence of Market Regulation of Occupational Health and Safety: The Stilibirth of Voluntarism”
in Geoff England, ed., Essays in Labour Relations Law (Don Mills, Ont.: CCH Canadian, 1986) 219
(hereinafter Stllburth).
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responsibility system. The ensuing discussion attempts to show that the divergent interests,
disparity in bargaining power, inadequate infrastructural supgort and the lack of financial
independence work against effective worker participation and in the absence of state support
can lead to a subordination of the self-regulation system to the market forces. The above
thesis, however, requires to be qualified by providing that both the internal-responsibility
system and state regulation are interdependent and can only work 1n conditions of mutual
support: the retention of a state role would not be at the cost of the worker participation
but in support of it. The objective of providing a safe and healthy work environment tn the
most cost efficient and time conscious manner requires the present organisation to be re-
structured including the state’s assigned role.

Having viewed the conditions under which it became essential for the state to intervene
to preserve the workers’ health and safety and the subsequent shift in regulatory policy
towards increased worker participation, the present analysis expounds on the limitations of
the internal-regulation system and the reasons why it is so important to retain a state

enforcement role in the field of occupational health and safety.

LIMITATIONS TO SELF-REGULATION

The very terms ‘internal-responsibility” and "self-regulation” suggest an image of
independence. Employers and workers are seen as just any other parties in a contractual
negotiating process, seeking to regulate their relations without the need of any third party
intervention. The actual positioning is in fact quite to the contrary, with the very foundation
of the workplace health and safety organisation depending upon the intervention and
support of a third party, in this case the state.

In consideration of the market model it has generally been recognised that the
individual worker-employer contract relation is at the disadvantage of the worker. The lack
of bargaining strength, ability to withstand the time delay for determining alternative
employment options coupled with insufficient information and mobulity tilt the ncgotiating
strength in favour of the employer. It was this recognised weakness in the individual
bargaining strength of the worker which led to the sanctioning of labour collectivities,
providing justification for the state to endorse labour combinations even when trade
combinations were seen as anti-competitive. This imbalanced relationship is just as prevalent

in the internal-responsibility system, although the impression sought to be projected
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continues to be that of equality.

The perceived equality 1s not a creature of the internal strength of the parties but
depends exclusively upon state support. The fact that the system operates and is guaranteed
through statutory provisions illustrates the point. In the absence of statutory rights and the
state enforcement mechanism the right to a safe and healthy workplace would revert to
being controlled by the market-determined conditions and bargaining positions all at the cost
of the workers’ health and safety. Here the position taken by the unions is of significance
as althoughk on the one hand they are demanding increased worker participation, a more
influential role 1n the decision making process, at the same time they not only want to retain
a state presence but would want a more effective and stricter enforcement of the statutory
provisions through state regulations.

Without state support, self-regulation as it exists today would lose much of its already
limited area of influence. The system is essentially based and dependent upon state
regulation and oversight. In the absence of statutorily mandated delegation of authority it
is highly unlikely that the employer would voluntarily submit control over the production
process to the workers. For example although the right to refuse unsafe work had existed
under the common law it was not unti! the right obtained statutory recognition that workers
were able to make a limited use of it provisions. Further one can see from the established
industrial relation regimes the nature and importance of the state’s presence in regulating

the labour-management relationship. In the words of a U.S.W. official

“The only real motivation behind whatever effectiveness it [self-regulation] had was
the fear of legislation and the occasional public concerns which might have been
aroused momentarily by a tragic accident or by a zealous muckraker."?

The pivotal role of the state in regulating occupational health and safety has found

2 U.s., Congress, House Committee on Education and Labor, "Occupational Safety and Health
Act of 1970 (Oversight and Proposed Amendments),” 92nd Cong., 2nd sess., 1973, 615, as quoted in
Joseph V. Rees, Reforming the Workplace (Philadelphia: University of Pennsylvania Press, 1988) at
31
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recognition and support from various authorities.” In accepting the view of an essential state
role, the present trend towards the granting of greater control to the parties without
adequate state support would appear to contradict the earlier policy assumptions. This could
in fact be seen as the re-emergence of market controls.* Although no one would deny the
benefits of increased worker participation, 1n the practical application of statutory nights it
needs to be ensured that deregulation is being directed at the partics in a manner which
departs from the market balances rather than re-emphasising the market strengths and
relationships.

As seen in the structure of the rights establishing the internal-responsibility system the
approach is based upon two assumptions of fundamcntal importance. By presuming a
common interest between management and labour on health and safety issues and an
equality of position in their relationship the direction for reform has adopted a direction
which in the absence of these assumptions could have becn quite different. Since these
assumptions are so essential to the system if deficicncies are shown in their adoption or they
are shown to be false, as many argue, the very structure of the system would need to be re-
examined. The following section deals with this argument and attempts to show how in the
absence of these assumptions the internal-responsibility system, as it presently exists, could
very well be used to subvert the occupational health and safety regulation to free market

considerations.

A. THE POLICY ASSUMPTIONS
i. Identity of Interest
One of the primary assumptions behind the adoption of the internal-responsibility

system has been the view that there is a common interest between labour and management

3 The importance of the state role in occupational health and safety finds reflection in the studies
conducted by the Economic Council of Canada. Sec: Manga, Broyles & Reschenthaler, Occupational
Health and Safety: Issues and Alternanves (Economic Council of Canada, Technical Report No. 6,
1981); Hushion, Ogilive Associates Limited, An Assessment of the Effectuveness of Government
Decision-Makang Process in the Field of Occupational Health and Safety (Economic Council of Canada,
Technical Report No. 5, 1981).

4 This is the view taken by Tucker who argues ".that much of the recent government
intervention strengthens market regulation by facihitating and legitimating market exchange”. For
details see: Sallbirth, supra, note 1 at 220,
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in promoting health and safety at the workplace. This principle, enunciated in most reports’
recommending changes in the occupational health and safety area, has resulted in the
amendments being directed towards the enhancement of cooperation between employers and
workers in attaining a common goal. However, although propagating commonality of interest,
the reports were not unmindful of the adversarial nature of the industrial relations and went
to great lengths to emphasise that both sides should adopt a cooperative apprcach in matters
of workplace hazards as opposed to stances taken on other bargaining issues.

The need to re-emphasise this point lay in the fact that there is no commonality of
interest between workers and management, each side having opposing conceptions about
how the solutions should be arranged.® Ashford has classified this conflict as the "clashing
of self-interests that is characteristic of the management-labor relations on many issues.”’
This assumption of a common interest between workers and management in occupational
health and safety has already been the subject of criticism,? and in fact the arguments are

for a conflict, not commonality of interest.

3 This assumption was initially expounded by the Robens Report, whose views were accepted by
the later Canadian reports. See for example the Ham Report at 121 where it states "Since both
parties desire the good of the individual worker..." Royal Commussion on Health and Safety of
Workers in Mines (1976) Report (Toronto:Queen’s Printer, 1976)(hereinafter The Ham Commission
Report), as quoted 1n Fidler, supra, note 1 at 339. The more recent Burkett Report has strongly
supported this assumption and has even gone so far as to idenufy internal disputes within the joint
health and safety commuttees as being questions of inappropriate attitudes rather than as objective
differences. For details see: Report of the Jownt Federal-Provincial inquury Commussion into Safety in
Muwnes and Mining Plants in Ontario, Towards Safe Production (1981),(hereinafter The Burkett
Commussion Report), vol. 1, at 94 - 93, as quoted in Stillbuth, supra, note 1 at footnote 70.

6 Nlustration of this argument can be found in the case of the asbestos industry where despite
knowledge of adverse health consequences and availability of substitute materials the industry
continued to resist the adoption of protective measures. "The findings of the Beaudry Commission
reflect [the] con. « disregard by management of any res;nnsibility to provide information or
adopt measures to  =itrol exposure.” G.B. Reschenthaler, Occupnonal Health and Safety in Canada:
The Economics and  nree Case Studies (Montreal: Institut, { - ¥.esex.ch on Public Policy, 1979) at
12.

7 Ashford, Cnsis in the Workplace: Occupanonal Disease anw injury (Cambridge: MIT Press, 1976)
at$.

8 Fora comprehensive review see: Ashford, supra, note 7 at 333 - 359. Also see: Fidler, supra,
note 1 at 339; Sallburth, supra, note 1 at 231 - 232; Manga, Broyles & Reschenthaler, supra, note 3
at 74 - 98 ; Anthony D. Woolf, "Robens Report - The Wrong Approach?" (1973) 2 The Industnial
Law Journal 88; Phil James, "Reforming British Health and Safety Law: A Framework for
Discusston” (1992) 21 The Industnial Law Journal 83.



75

In theory, this lack of a common interest can be explained as a measure of the
management’s choices for the use of scarce resources. In a free, unregulated markct with
assumptions of perfect labour mobility, information, full employment and rational behaviour
the worker is expected to evaluate the risks entailed in cach job and only agree to accept
hazardous employment on the payment of adequate risk premiums.” As long as these
premiums match the needs of the workers the hazardous jobs will continue to be pertormed.
At the same time the employer can adopt two strategies: he can cither continue to pay the
risk premiums for performance of the hazardous jobs or he can invest capital in cnhancing
workplace safety thus reducing the need to pay the premiums. As long as the investment in
hazard removal remains in excess of the risk premium, the employer would prefer to pay the
premium rather than incur the additional costs for reduction in risk levels. "The firm will
choose a level of investment in safety at which the marginal cost of reducing the injury rate
equals the marginal saving from its reduction.”'?

However, the market’s structural imperfections make it far more economical for the
employer to pay the premiums than to invest in reducing the health and satety risks. The
present market conditions fail to effectively balance the interests between workers and
employers and in turn create conditions for employer discretion and domination. The lack
of adequate and accurate information possessed by the workers, their inability to rank jobs
on the basis of the risk-factors and their financial dependence upon the jobs create
conditions which lead to a miscalculation of the health and safety costs. 1! Further, workers
have a tendency to underestimate the workplace dangers and because of the latent health
symptoms adopt a very short-term outlook of the occupational health and safety risks.'2

This reasoning receives support from the research conducted in risk premiums where the

° The prevalence of risk premiums 1s a subject of controversy, although cvidence does suggest
that some form of financial premium is paid for hazardous jobs. For details see: G.B. Reschenthaler,
supra, note 6; Viscusi, Risk by Chowe (Cambridge: Harvard University Press, 1983) 98 - 106, Manga,
Broyles & Reschenthaler, supra, note 3 at 71; Mendeloff, Regulating Safety (Cambridge: MIT Press,
1979) at 10; Ashford, supra, note 7 at 19.

10 Manga, Broyles & Reschenthaler, supra, note 3 at 71.

11 For more details on hmitations of the capitalistic market and the consequential effect upon
workers see: Charles Noble, Liberalism at Work: The Rise and Fall of Occupational Health and Safety
(Philadelphia: Temple University Press, 1986) at 212.

12 See: Ashford, supra, note 7 at 19.




76

argument stands that the premiums paid do not reflect the actual cost of the injuries or il
heaith but depend upon the capacity of the labour market.!? The labour market’s capacity
does not justify the faith reposed in market controls. Since the market cost of reducing the
injury rate s higher than the marginal savings from its reduction the interest of the employer
is bound to be at conflict with the workers. In those circumstances adoption of the internal-
responsibility system would be a mere reassertion of the market controls. In an ideal market
situation the risk premiums may truly reflect the workers choice and costs of the injuries and
ill health, but such ideal market situations do not exist.

Further the decision for investing in health and safety also necessitates a choice for
replacing labour with capital and requires an evaluation of the supply and demand position
for both. Although in certain situations efforts may be made on a voluntary basis to reduce
occupational health and safety hazards because of the indirect costs involved such as medical
bills etc.,' or conversely to increase productivity and market image, the general guideline
would appear to remain based upon pure profit maximizing considerations. In those
circumstances the employer would have little financial incentive to spend on the heaith and
safety of the workers. Worker welfare and safety would only be seen in terms of its cost on
production.!> Employer interest will remain dominant over the worker demands for a safe
and healthy workplace, and pursuant to that philosophy the desire to obtain profits would
override the desire for a safe and healthy workplace.

The commonality of interest for investmert in workplace safety comes only once the
investment costs have fallen below the risk premiums.!® Once common interest is

cstablished, enhanced worker participation does help to remove informational blockades.

13 For details see: G.B. Reschenthalcr, supra, note 6; Viscusi, supra, note 9 at 98 - 106; Manga,
Broyles & Reschenthaler, supra, note 3 at 71; Mendeloff, supra, note 9 at 10; Ashford, supra, note
7 at 19.

14 For a discussion on these indirect costs and their effect upon the choice of incurring
additional investment for reducing the workplace hazards see: Charles Noble, supra, note 11 at 70,

15 Although this analysis ignores the social efficiency criteria for management decision making,
it correctly portrays the private efficiency arguments.

16 For details of how this rationale formed the background of workers compensation schemes
see: Ashford, supra, note 7 at 18.
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This could in some cases result in a re-evaluation of the investment costs,!” which
combined with increased worker knowledge, raise the costs of accidents through worker
demands forenhanced risk premiums and better working conditions. However, these benetits
are restricted to the large firms with relatively regular and stable employment structures and
unjonization rates.!8 This still leaves a major portion of the workforce to be subjected to

the conflict of interest involved.

"As long as there is a pool of readily available workers, little or no replacement costs,
and no legal responsibility for harm befalling employees, firms will have little
incentive to assume these costs by improving job safety, providing medical care, or
adjusting output levels."!?

Every additional method of increasing profits increases that conflict of interest. The
introduction of new technologies and methods of production whose long-term effects are
unknown point at one such consequence. It was on the basis of these market imperfections
that government intervention had been justified in the first place. If the employers and
workers had shared that common interest surely voluntary action on the part of the employer
would have been more common and the need for government intcrvention to ensure a safe
and healthy working condition rendered unnecessary. If market wages reflected the cost of
risks being incurred surely the workers would not demand state intervention at the same
time as they demand better conditicns of work.

By the present reversion to self-regulation policies and a reliance on the partics to
ensure maintenance of safe and healthy work conditions, in effect it is the economic market

criteria which is being sanctioned, and in those circumstances the employer’s desire to

17 In the conduct of the earlier cost-benefit analysis, the employer, from a lack of experience,
skill and knowledge, may have over-estimated the investment costs or under-estimated the benefits
derived from such improvements. The re-evaluation conducted pursuant to the information provided
under the internal-responsibility system could lead to the conclusion that it would be far cheaper to
invest in health and safety than incur the costs of the 1l\-effects.

18 The relation of firm size, unionization and the nature of the employment relationship with
occupational health and safety will be dealt with in a later discussion.

19 Alan C. Monbeit, "Background Papers on Industry’s Changing Role in Health Care Delivery”
in Richard H. Egdahl, ed., Economic Implicanions of Employer-Provided Health Care (New York:
Springer-Verlog, 1977) at 182,
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decrease costs, a socially desirable objective in itself, is sure to prevail over the need to
cnsure a safe and healthy work environment. This would be the case specially when
considered against the market paradigm. Further, even if it was assumed that voluntary
compliance would occur, would the levels of safety and health determined by the market be
acceptable? As it is, complete reliance on the cost-benefit analysis in the determination of
standards is being criticised;2® would not the same criticism apply to the market determined

levels of safety?

"Natural inclination, therefore, and propaganda and persuasion, cann2t be expected
materially to improve safety performance against the pressures of the market unless
adequate contrary pressures are exerted on industry from outside."?!

It is only with the help of state initiatives at promoting and maintaining this common
interest that the employer could be forced to adopt the necessary health and safety
measures. The use of economic incentives, coercion, compulsion and regulation are some of
the policy options available to the state in achieving this objective. State intervention would
support the internal-responsibility system and provide the required incentives to ensure the
provision of health and safety measures in situations where the employer views his interest

as different from the worker.

ii. Perception of Equality

Another ground of criticism against the internal-responsibility system centres around
the theories of its legitimizing the perceptions of equality and its deference to market
controls. The proponents of these critiques22 argue that the internal-responsibility system
never intended to alter the prevailing power relations and merely sought to re-affirm the

prevailing status quo of managerial autonomy in determining the conditions of work.

".. The OSHA was not meant to shift the balance of power in the workplace to the
worker side, either by granting actual decision-making power to joint health and

2 see discussion in previous chapter at note 20 and accompanying text.
2 Anthony D. Woolf, supra, note 8 at 93.

2 Eor details see: Snllbirth, supra, note 1 at 231; Fidler, supra, note 1 at 340.
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safety committees or by turning government inspectors into interest arbitrators."

Management has always been seen as playing the dominant rolc in the work place. By
reason of being the owners of the means of production, they have ultimate authority 1n
regard to the determination of alternative uses of capital, labour and matcrial. Managerial
discretion on these decisions has been seen as an exclusive prerogative. This managerial
prerogative would include the right to make decisions in regard to the conditions of work
including the work environment/health and safety issues. As Swinton states "Health and
safety have traditionally been regarded as matters within management'’s prerogative..". 24
A similar opinion was shared by the committees recommending adoption of the internal-
responsibility system as reflected in their attempts at retaining that dominant managerial
role.? Hence the joint health and safety commitices exercisc only a consultative and
advisory role and the workers’ representatives and auditors have no powers of
enforcement.25

What has, however, been achieved by these rights is the perception of equality between
workers and employers. It is like a message which states that both are to be considered as
equal partners in the production process and are to be given equal weight in the
determination of workplace policies. By allowing for an increased worker role through
consultation and recommendation the structure has fostered the appearance of both parties
being on an equal footing and hence capable of regulating their work conditions through
internal negotiation and regulation.

This view, though providing reasons for optimism, has a scrious drawback in terms of

practical enforcement. The consultative and advisory nature of the internal-responsibility

23 Katherine E. Swinton, "Enforcement of Occupational Health and Safety Legislation: The Role
of the Internal Responsibility System" in Swan & Swinton, ed., Studies in Labour Law (Toronuw:
Butterworths, 1983) at 153,

2 Katherine E. Swinton, /bid., at 148.

25 "[Management must retain] the authority to' define policies that govern the response to
anomalous conditions and that power to provide physical and human resources 10 correct them...".
The Ham Commission Report, at 148 as quoted in Fidler, supra, note 1 at 340. A similar auitude can
be seen in The Burkett Commussion Report.

26 For a review of the statutory provisions, see Chapter 2.
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system retains employer control over the production process, even when at the cost of the
workers’ health and safety; the balance of effective power still favours the employers. This
represents a major reversal in the philosophy which had led to state intervention in the free
market. At that tme it had been recognmised that the parties were not equal, with workers
needing state support in their favour to ensure the provision of minimum health and safety
standards. Fear of prosecution and support of the state regulatory structure had worked to
provide the workers with balancing power required at maintaining some semblance of
cquality. Notwithstanding the fact that the resulting legislation was inadequately enforced,
the recognition of inequality had served to prevent the courts and other state institutions
from compounding the problem. With the re-emergence of and the granting of legitimacy
to the perceptions of equality between labour and capital, those institutions have once again
been given the tools required to ensure that market controls dominate over policy
requirements. This policy when combined with the assumption of an identity of interest
attemplts to legitimize the prevailing industrial hierarchy. Its familiar resemblance to the
collective bargaining structures enhances the image of equality, while at the same time the
absence of parallel collective rights, such as strikes and slow-downs help maintain the balance

of power in favour of the management.

a. Grounds for State Inaction

An additional consequence to the common interest and presumption ¢{ equality
assumptions is the clear preference given to the persuasion strategy for enforcing the
residual state powers. The result is that workers are left without any real power under the
internal-responsibility system while the state withdraws its already limited coercive support.
The structure, as it presently exists, still retains a role for state regulation. Minimum
standards of health and safety are still determined and enforced through the state’s
administrative regimes. In addition to these minimum standards the state provides the
regulatory oversight to ensure compliance with enacted rules and is responsible for
prosecuting any violations. It provides the punitive force required to ensure maintenance of
statutory regulations.

However, in adopting the internal-responsibility system the state has been provided
with the justification for abdicating responsibility. By shifting from direct intervention towards

a predominant reliance on the internal-responsibility system, the state has left the workers
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without any effective protection. In light of the deficient nature of the internal-responsibility
rights and the imbalanced relationships at the workplace the workers are left without an
option in case of employer resistance. The predominant stance taken by the state regulators
remains one where they re-assert the responsibility of the employer and workers and dircet
that the matter be resolved in a cooperative manner within the internal-responsibility system.
Although this aspect of state policy is also influenced by a lack of resources and procedural
blockades, the express policy of reliance on the persuasion strategy renders the internal-
responsibility system ineffective. Critics have viewed the state as backing away from its
commitment to the internal-responsibility system by refusing the workers the enforcement
support they require to make the system work.?’

Traditionally, the policy guidelines for enforcing occupational health and safety
enactments had favoured the persuasion over prosecution/punishment roles.® This
philosophy now finds clear recognition through the internal-responsibility system.?” The
prime responsibility is now seen as resting upon the workers and employers who in
cooperation are supposed to regulate the health and safety conditions at the workplace. In
this manner the state has sought to avoid the expenditure of an expanded inspectorate while
at the same ensuring that regulation moves from enforced compliance to cthical
observance.3°

The adoption of this strategy for enforcement is, however, dependent upon the
assumptions of a common interest and equality between the workers and employers.?! Only

if these two assumptions are present would the mediational role envisaged for the inspectors

27 In support of this view see: Larry Gauthier, supra, note 1; Stanley Gray v. LJ. Bergie (1984),
[1984] O.L.R.B. Rep. 177; Not Yet Healthy Not Yet Safe (Ontano: NDP Task Force on Occupational
Health and Safety, 1983).

28 See discussion in Chapter 1, note 57, Chapter 2, note 24 and accompanying texts.

29 The adoption of this approach can be seen from the policy statement contained 1n Ontano’s
operating manual for health and safety where it states that "Employers and employces have the
primary responsibility for occupational health and safety.” For additional details sec the case of
Stanley Gray v. L.J. Bergie (1984), [1984] O L.R.B. Rep. 177 at 197.

30 "5 an Internal Responsibility System improves, the level of comphance will move from
enforced compliance, through self-comphiance to ethical comphiance.” Ibid., at 197.

31 gee: Fidler, supra, note 1 at 342; Stillbuth, supra, note 1 at 238
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have any beneficial value. However, as seen in the previous sections, this is not so; the
workers and employers do not share an identical objective and the perception of equality is
illusionary. In those circumstances the adoption of the persuasion strategy for enforcement
would work against the interest of the workers.

The absence of state coercion and the inability of the worker to effectively replace that
cocercive power increases the employers’ incentive to ignore the health and safety regulations.
Although minimum standards and joint committees continue to provide educative
support32 practical compliance with the standards remains based upon the cost-benefit
analysis. If the employer worked out that it was more beneficial to ignore the standards,
without coercive regulation ensuring compliance becomes an uphill task. In the absence of
enforced compliance it merely results in the re-statement of the market based levels of
acceptance. In addition ignorance, calculated self-interest and the problem of being the first
to comply in a competitive industry all provide persuasive grounds for non-compliance. This
is especially true when compliance requires an initial investment, as in the case of non-
unionised industries, which, already operating below the mandatory standards, would require
larger initial investments to reach the uniform level of safety set. Here it is only the power
of the state which can ensure compliance by imposing additional costs on the employer,
making conformity an economical option.

On the other side of the argument it has been argued that "external enforcement was
being unfairly judged since it has never in practise been properly utilized due to inadequate
resources and an overly sympathetic approach to enforcement on the part of the
inspectcors."33 Although complete equality can never be achieved in any relationship, with
the present external circumstances determining the individual strength of each party, the
employment relationship is heavily biased against the worker and in the absence of state
support becomes completely one-sided. Even in circumstances where legislative power has

sought to balance the workers’ negotiating strength with that of the employer, such as in the

32 Tucker suggests that even in the absence of coercive power the internal-responsibility system
waay still serve an educative function by highlighting the occupational health and safety problems and
1n certan cases may result in the employer re-evaluating the costs-benefits of compliance. This may
be 1n consequence of earlier under-estimation of benefits, over-estimation of costs or may be the
result of better coordinated relations between labour and management. Stillbirth, supra, note 1 at 239,

33 Phil James, supra, note 8 at 97.
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collective bargaining regimes, a statutory oversight 1s necessary to take care of cxternal
influences and maiitain the relationship on the desired path. In such circumstances what 1s
required is a more comprehensive enforcement of the law through the external state
agencies. This would not only serve to improve cmployer compliance with enacted
regulations but also provide the essential support for the internal-regulation system. Phil
James in recognising the importance of such externai enforcement has suggested that
"increasing the inspectorate’s resources, changing enforcement policy and raising the
penalties imposed where employers are found guilty of breaching the law" is the required

reform policy that needs to be adopted.34

b. Negotiating Health and Safety

Another direct consequence of assuming equality and a common interest emerges in
the direction which the reform initiatives take for ensuring the provision of health and safcty
at the workplace. In the absence of a conflict of interest and the presumption of equality the
question merely becomes that of improving the availability of knowledge, techmical skalls, and
establishing a structure under which the concerned parties, using the negotiation and
persuasion strategies, can determine their work conditions. It was in furtherancce of these
objectives that joint health and safety committees were established. The system envisaged
that once workers’ problems were brought before such a committee, the ecmployer out of a
feeling of self-interest would attempt to eliminate the employment hazards, removing the
need for external state regulation ur coercion.’S The objective behind the adoption of the
internal-responsibility system was not to alter the power structure at the workplace, 3 but
to provide informational support to the employers who, presuming the existence of a
common interest, could utilise this information to reduce the employment hazards. Enhanced

negotiations and adoption of the persuasion strategy for cnforcement form important

34 phil James, supra, note 8 at 97.

35 The practical effect of this strategy can be scen in the statutes where beyond the issuance of
a policy statement, 1n regard to what would be its guiding philosophy and the establishment of an
organisational framework through which that policy is to function, the government has not specified
what precisely it expects from the workers or the employers, the assumption being that since they
had a common purpose the state only needed to bning the two together.,

36 See supra, note 23.
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components of the assumption.’’

Once again the assumptions of a common 1nterest and equality in relationship have
caused the reform policies to adopt a direction which undermines the workers position at
the workplace. In hght of the market’s structural constraints, the workers’ capacity to
negotiate for reform is severcly restrained. Although a distinction may be made in regard to
the organised and unorganised labour forces the difference is only a matter of degree with
both sectors facing similar limitations in their relationship with the employers.38 In the
absence of a common interest, inequality in negotiating power and an inadequate state
support the chances arc that employer interests will dominate.

The arguments on this front adopt the following pattern. Risk t." a person’s heaith and
safety forms an intrinsic part of daily work.? Since the desire for a complete reduction of
risk could only be achieved through complete prohibition of risk-prone work, not a
politically, economically or socially feasible option, the acceptance of some measure of risk
becomes necessary. This is not because hazardous work is desired, but because the worker
is willing to accept some off-setting advantage in lieu of performance; in general terms, what
can be referred to as the nisk premium.* Keeping in mind the inviolable goal of health
and safety and labour limitations for demanding appropriate premiums,*! the determination
of acceptable and tolerable levels of risk form the method chosen by the state for regulating
the market in risk premiums. This in itself 1s a form of negotiation, except that all the parties
concerned do not have a say in the limits determined: worker knowledge and power

constraints restrict the main input to the employer and the state. In this situation it was the

37 Tucker, perceives the goal behind the adoption of these cooperative strategies to be the
securance of consent to market regulation through an enhanced perception of equality, the
promotion of 2 cohe<ion of interests and an encouragement to accept the market norms. In this
regard he has cited the dynamics of Kelman’s small group psychology to support his views. For
details see: Snllbirth, supra, note 1 at 247 - 248,

38 The special case of the organised workers will be dealt with 1n greater detail in the following
section.

39 For details on risk and the theories underlying its acceptance see: W. Kip Viscusi, supra, note
9 at 37.

40 gee: supra, note 9 and accompanying text.

41 gee: supra, note 13 and accompanying text.



85
state, however incompetently, which represented the workers' interest.

The internal-responsibility system is secking to change that. The free market
proponents argue for determining the health and safety standards themsclves through
negotiations, but imiting the input to the workers and the employers, the parties directly
concerned.*> The state’s role in the process is sought to be sidelined The reasomng s
based upon the assumption that workers can effectively represent their interest without state
support. This assumption has serious limitations.

The strategy of negotiation forms the mainstay of the nternal-responsibility system.
Whether it is the joint health and safety committees or the safety representative, the policy
emphasis is on ncgotiations. This, in spite of recognition of the fact that the worker-
employer relationship is not a balanced one. In the absence of adequate knowledge,
information, independence and equality in operation it would be highly mappropnate to let
the workers negotiate all aspects of the work environment for some concerns are far too
important to be determined by the parties’ bargaining strengths. Negouating in these arcas
would never achieve the desired results as the very term "negotiation” involves the notion
of compromise.

When settlements are concluded they form stop-gap arrangements depending upon the
present negotiating strength and involve the making of compromises which do not base the
relationship on asound foundation. The compromise, whether based upon personal or social
needs, is made in favour of a particular side depending upon the relative bargaining strength
at the time of the negotiations. In this regard the workers are mostly at a disadvantage. The
worker is at too much of a disadvantage from economic and social pressures to conduct
effective negotiations. In considering the market model, one can scee that the individual
bargaining strength of the work<r would mostly be subservient to that of the employer. This
gives strength to the statement that "health and safety 1s negotiable” but not nccessarily in
favour of the employee. The Beaudry Committee’s findings i this context are particularly

relevant -

42Baram presents the use of nongovernmental industnal standards established through consensus
as a viable alternative to state regulation. For details see: Michael S. Baram, Alternatives to
Regulation (Lexington: D.C. Heath and Company, 1982) c. 3.
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"..their position is simple: they want to continue to make their living in the jobs they
presently hold and at the same time have healthier working conditions....the
compromises which result from negotiations cannot lead to the elimination of the risk
of industnial diseases."*3

How can a worker whose only concern lies in maintaining employment and a
continuous source ol financial support, be capable of effective and balanced negotiations?
His inadequate knowledge and information about both the visible and hidden health and
safety hazards renders him at a disadvantage even before he enters into the negotiations.

Even the supporters of the internal-responsibility system accept that such negotiations
would only be beneficial 1n umonised undertakings, where the employer is cooperative and
doesn’t have to incur additional costs or fear intrusion in his decision making
authority/prerogative, thus removing a major portion of the workforce from the purview of
the policy coverage, leaving thern without adequate protection.44 Further, even in the
unionised orgamisations, the present structure of bargaining is based upon an adversarial
footing requiring costly confrontation both in terms of time and money to resolve disputes.
This brings up the argument of interest and motivation. The dynamics of bargaining and the
negotiating ploys used during the process can compromise effective solutions for health and

safety issucs which may otherwise have been acceptable to both parties.

"The question of whether a health hazard exists is another source of industrial
conflict. Once a problem has been identified, the finding of a solution and costs of
control rests with the company. This again produces misunderstandings between
unions and management when controls are costly or take longer than anticipated to
be developed or implemented."*

This confrontational relationship can be funnelled down into the health and safety

structures and prevent effective worker participation or the systematic review/evaluation of

43 Graham William, "Health Hazards - Confrontation Issues on the Job" in.4re Health and Safety
Negonable? (Montreal: McGill Industnal Relations Centre, 1978) at 83.

44 See: Katherine E. Swinton, supra, note 23 at 172,

45 Graham Willam, supra, note 43 at 72,
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established protection measures.* It was on consideration of these factors that OSHA was
seen as an area distinct from collective bargaining. Human lite was recogrused as being more
important than to be bargained away at the cost ot a pay raise The philosophy of the reports
which first outhned the internal-responsibility system was highlighted by the statements
where they expressly wish to separate the two areas, even to the extent of the jomt
committee members not having to be union representatives  Additional concerns were
expressed on the provision of standards ot care which would apply umtormly over ditterent
workplaces, irrespective of the individual union bargaining position, and also coverage of the
non-unionsed and the small scale firms. The estabhished mimmum standards recogmsed that
unequal bargaining position and sought to ensure that certain levels of safety were
maintained.

When proponents of the internal-responsibility system counter these statements with
arguments for increased worker participation the prior discussion on the policy assumptions
and the persuasion method of state regulation go to cmphasise the tact that what is being
sought 1s an increase in emplover domindtion through negotiations This reasoning tics in
with the analysis proposing re-emergence of matket controls. The structure s directed
towards negotiating settlcments, while not seriously questioning management’s exclusive
discretion over the methods of production, the wotkers hiave no real say as their role is only
advisory.*”

In the absence of the state regulatory oversight the employers could still play upon the
workers’ economic weaknesses and take advantage of their inadequate knowledge and
foresight. The absence of any real decision making or influencing power in the internal-
responsibility system doesn’t help the worker much. By allowing the workers to negotiate
without giving them an appropriate say in the matter would only re-emphasise market
controls, and although onc could argue that state backing would sull be available, as
discussed, that too becomes subverted under the internal-responsibility system to be used in

support of market regulation.

46 "[The internal-responsibility system] 1s viewed with suspicion as to 1ts potential for abuse and
misuse, especially where poor labour management relations exist.” Hushion, Ogilive Associates
Limited, supra, note 3 at 35.

47 For cnticism on the adwvisory nature of the rights see. H. Glasbeek & S Rowland, "Arc Kilhing
and Injunng at Work Crimes?" (1979) 17 Osgoode Hall Law Journal 506 at 517.
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Although this represents the worst case scenario the influence of imbalanced labour-
management relations can be detrimental to workplace health and safety. In those
circumstances the desire to provide a standard level of protection, umformity and coverage
over the non-unionised sector including firms with weak or irresponsible unions, can only be
achieved through the extcrnal enforcement of statutory standards. On this basis, the rationale
for free market negotiations between workers and the employers to develop acceptable
health and safety levels is seriously flawed.*® 11 1s only under regulated conditions that
health and safety issues are capable of forming a part of the negotiated settlement. In view
of these considerations it would be detrimental to rely on negotiating strategies for obtaiming

healthy and safe work environments.

c. The Special Case of Unionised Undertakings

Under the current arguments unions occupy a special position. Since the organised
workers are better equipped to deal with the health and safety concerns, the assumption of
equality tends to have a relatively different effect upon their relationship with the employers.
Although the clear line between worker organisation and the maintenance of proper health
and safety facilities at the workplace has still to be effectively detailed through rescarch, one
could also say that unionisation does have a positive effect upon the balance of power at the
workplace.*’ The logic behind this assumption is based upon the premise that unions
enhance worker equality, and have the capacity to cbtain de facto control over the work-
floor, includirg participation in the decision makinyg process.

To the extent unionisation has taken hold it has achieved a relative degree of success.
In practise "unions have de facto become the prime instrument for workforce
involvement."® Besides affecting particular workplace conditions these unions have taken

up the cause of labour on a collective basis and have formed the driving force behind a

8 For further criticism of the negotiation model see: Emile Boudreau, "Healith Hazards - -
Confrontation Issues on the Job” in Are Health and Safety Negotable? (Montreal: McGill Industrial
Relations Centre, 1978) 79.

4 For support see: Sandra Dawson, et al., Safety at Work: The Limus of Self-Regulation
(Cambridge: Cambridge University Press, 1988) at 259. Aiso see: Phil James, supra, note 8 at 94.

50 Sandra Dawson, Ibid. at 259,
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majority of the reform movements, including those in occupational health and safety.5 'n
th~ regard the unions’ collective strengih, past experience with such issues and internal
policy structure, which focuses on issues such as information, training and increased health
and safety at work, give 1t a more favoured chance of achieving results than ap unorganised
workforce. By providing the workers with the platform through which to channel their
gricvances and the presence of statute-st pported collective negotiating power, the unions
provide the workers with a potent and effective method to obtain health and safety reform.
The presence of an organised union structure allows the worker to obtain essential
information about health and safety concerns, to better organise and elect representatives
to the joint health and safety committees, to provide effective support in obtaining desired
changes and a more effective exercise of the workers’ statutory rights without fear of
reprisals.

In the presence of a union at the workplace worker action essentially gets channelled
through its organisation and irrespective of statutory policy the issues are bound to find
reflection in the collective bargaining nc:gotiations.52 In addition the need for regular and
punitive enforcement also decreases as the internal negotiating power of the two parties is
somewhat more balanced. It is 0.7 in the presence of a strong union that the persuasion
strategy can find some justification as can be seen in countries which do have strong unions,
for example Sweden. The unions play the role of an adversary with greater negotiating
strength and ability to compel reform than that possessed by an individual worker.

However, despite its benefits, the fact remains that union coverage is grossly
unrepresentative of the iabour force, still leaving more than 60% (a majority) of the workers
to be governed by their individual negotiating strength and market control.>> In those

sectors the relationship is still dominated by the employer, who retains the responsibility for

51 For details of the unions role in the occupational health and safety sector see: Joseph F.
Follmann, Jr., The Econorcs of Industnal Health: History, Theory, Practice (New York: AMACOM,
1978) c.1S.

52 For details about the effect of unions on the strategy chosen see: Steven Kelman,
"Enforcement of Occupational Safety and Health Regulations: A Comparison of Sweden and
American Practices” in Keith Hawkins & John M. Thomas, ed., Enforcing Regulation (Kluwer: Nijhoff
Publishing, i784).

53 Approximately 39% of workers in the non-agricultural sector belong to labour unions. Source:
The Canadian Labour Climate, Labour Canada, 1987.
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inculcating awareness about health and safety issues, providing information to improve
compliance with established standards and determining and marntamning a health and safety
policy. The reliance on the internal-responsibiity system in such crcumstances merely
strengthens the hands of the employer and 1n the absence of ecmp.uyer concern could allow
the system to be subverted towards the attainment of economic benclits at the cost of the
workers™ health and safety.

Even in the sectors where unionization exists, the umons’ internal limitations hamper
the effective pursuit of health and safety policies. This reasoning 1s supported by the tact that
health and safety issues usually occur during the term of the negotiated agreement when
strikes are prohibited. In such situations if the employer chooses to ignore the committee’s
recommendations and is not bound to comply under any statutory regulation the only option
available is to bring the issue up at the next collective negotiations. Besides ruling out a
major portion of the workforce, as less than 60% of the workforce is represented by a union,
this results in health and safety issues being clumped with other union demands and could
result in them being overshadowed or being traded-off, compromising important worker
concerns. The constant struggle to retain the support of the worker-members requires the
union, in certain circumstances, to function much as a political party, making compromiscs
and pursuing stratzgies which are not always beneficial. Its financial limitations prevent it
from ensuring availability of the kind of research and information input which is essential tor
effective worker participation. Although unions arc presently attempting to overcome these
hurdles and increasing their awareness of the heaith and safety aspects of the work
environment, they lack tlr. {inancial and infrastructural suppoit to make the required
headway, especially in those sectors where the rate of unionization is low.

These factors stress the need for state intervention more 50 in non-unionized sectors
but also in the unionized sector. The state established and monitored regulatory structure
in these areas would help enhance the workers’ ability to press for improvement in health
and safety while at the same time providing an incentive for worker organisations.

This should not be taken to imply that joint committees and worker participation have
no beneficial value, for they do provide a useful function in enhancing the flow of
information and allowing the workers a means of highlighting their grievances or suggesting
solutions. These benefits however are heavily dependent upon a conception of common

interest between the employer and the workers to imptove the working conditions. In the
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absence of such common interest the committees’ efficiency and working would be sericusly
atfected. As that common interest is already a question of dispute, when demands for
improvements in health and safety come at the cost of the employers’ desire for greater
profits, it is still the market forces which determine the outcome.

What is required is to provide the workers with greater power to effect workplace
rcform and obtain a decisive say in the workplace decision making process. The
rccommendations of the joint health and safety committees should be made more binding
in nature and the workers’ right to refuse unsafe work should be expanded to include
collective shut-downs. Worker participation in the decision making process especially in
relation to health and safety concerns should be stipulated and their access to relevant health
and safety information should be improved. Equality without the capacity to enforce one’s
recommendations is surely not what the workers were striving for. Here it is only the use of
real and effective power in the hands of the state or the workers which would provide the

balancing factor to maintain safety at work.

B. SITUATIONAL COMPLEXITIES

Having suggested why it might not be in the interest of the employer to establish health
and safety provisions unless in conformity with the economic analysis, the attention then
reverts to examine how effectively the workers can use the established framework for
improving the working conditions. As seen, the core of the self-regulation system centres
around effective worker participation. The participation in turn is a pioduct of the
surtounding environment. Adequate knowledge, capacity, motivation - along with the
responsibility and authority to effect improvement - all depend upon the conditions prevalent
in that particular situation. Similarly the attitudes of employers, towards the workplace
hazards, is the product of a variety of influences which differ from situation to situation.

These influencing factors are a product of the environment which in certain
circumstances is beyond the control of both worker and cmployer. Nothing either can do
would affect the situation. In those circumstances the internal-responsibility system develops
serious drawbacks, with state intervention forming the only effective method for retaining
some semblance of order. Some of those external influences, which limit worker participation

in the internal-responsibility system, are detailed below.
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i. Organisation Size

Size of the organisation is an important factor which mfluences the operation of the
internal-responsibility system.54 For a moment even iff we are to assume that there exists
a commonality of interest between labour and management on issues of occupational health
and safety, 1t would onlv be the presence of adequate knowledge about solutions and the
availability of resources which could help translate the concern into actton. In additon, the
employer must have some organisational stability, which would allow the responsibility and
authority for such functions to be effectively delegated 1n addiion 1o adequate financal
resources to tackle the deficient areas effectivety.

The size of the firm is an important issue in such an analysis. This importance anses
from the fact that the organisational structure and market behaviour of smaller firms is based
upon different factors. A detailed study into the nature of different firm sizes and their
response to changes in economic and social conditions would be required to understand the
correlation between size and health; however, a brief review has been made for the purpose
of this thesis.

Firstly, the organisational structure of firms is dependent upon their size. Large firms
are more liable to have formalised and hierarchical r..anagement structures with clear hines
of delegated responsibility. The employment of specialised and technically informed
personnel with adequate delegated authority in their individual areas is morce likely 1n such
cases. On the other hand the smaller firm is apt to have a more personalised system of
control and the presence of a relatively informal managerial structure. This is odten
accompanied by a resistance to the delegation of responsibility and the employment of
specialised personnel. In the absence of specialised personnel and depanments, the decision-
making process becomes increasingly based upon the personal knowledge and perceptions
of the owner-directors, who give more weight to the immediate economic concerns than to
long term strategies. This also implies that the level of knowledge about statutory
requirecments, health and safety provisions, benefits and costs, and the establishment of

procedural control systems would be lower in comparison to the larger concerns.

34 For details of this argument see Sandra Dawson, supra, note 49 at 176 and 260; Ashford,
supra, note 7 at 366; Follman, supra, note 51 in c. 20.
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The labour management relationship in such firms is handled on a more informal and
paternalistic plane, and the rate of umionisation is low. In the absence of an organised
workforce, since the negotiating strength clearly favours the employer, comphance with
regulations or decisions for improving health and safety conditions are purely dependent
upon the employer's attitude. This imbalance increases the resistance of such small-firm
employers towards external regulation and 1ntcrvention through the state or labour
organisations

On the economic front, the firm operating at a lower fiscal scale is bound to be more
concerned about any additional expense which does not provide a proportionate financial
return. The financial viability of the smaller firms is more closely related to the prevailing
economic situation than that of the larger firms who are better able to absorb the market
fluctuations. Consequently 1n times of financial uncertainty the formal organisational
structures get even more blurred and the need to conserve resources becomes the prime
objecctive.

Besides the internal constraints of smaller firms, the presence of a fragmented industry
increases the supervision cost of the regulatory agencies. In the absence of a union and
organised worker efforts, state supervision provides an inadequate regulatory oversight for
improving the conditions of work. State supervision constrained by financial and policy
consideration is more likely to target the unionised sector and the larger employers than the
smaller firms.>® Although the level of regulation may increase in the case of higher-risk
sectors, the sheer manpower and financial costs involved render effective supervision
impractical.

This inadequate supervision increases the chances that a smaller firm will fail to comply
with registration or reporting requirements. Failure to report accidents or health and safety
problems, unless faced with serious consequences or brought to public attention, accentuate
the workplace risk. The nature of risk in these cases need not be of a serious kind, as the
firms may be located in low-risk sectors such as services where the overall accident rate is
low, but neglect and non-compliance of standards still violates the workers’ right to a safe

work environment,

55 For statistical data in support of this view see: Sallbuth, supra, note 1 at 233 and 234.
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The nduptr ~ of the mternarresponsibility system n such smaller firms, which are

already hamper <. inadeq. ate knowledge, resources, worker organisation and emplioyer
conceris, <., i wkers’ welfare at the discretion of the employer In the absence of
effective &« - . eudsion and prosecution this makes the maintenance ot satety at the

workplace a dineult . Relianc: on employers and workers to observe ethical comphiance
of health and s.tery p ovisions 1 the face of the above mentioned himtations s highly

unteasonable,

ii. The Atiitudi-<- 2.

As disc . .« v v oo chapter, it was only after a long penod of research and
study that .e'w. " . ne . accidents and injuries shifted from the worker to the
employer. No.. - . e ook s being projected, the tardiness of the process has
highlighted the exte .+ that « ; onceptions are impressed up on the ideoloqies of cach class.

Althuugh, considering wne 1nbalanced worker-employ.r relationship, it cannot be
recommended to negotiate on issues of occupational health and safety, at the practical level,
the labour-management relationship mandates tcmporary solutions. The interdependent
nature of the relationship promotes compromise: and short-term dispute resolution. In such
cases, besides the theoretical arguments, one has to consider the practical implications of a
change in policy and take into account the influences 1t would generate at the grass-root
levels of the relationship.

The employer-employee relationship has always been seen as confrontational, cach
seeking to further his self-interests which are divergent in nature. The adversarial nature of
the relationship is best visible in the collective bargainiag structures where cach side sees a
concession in terms of a victory or loss irrespective of the economic, social or human
arguments. Even as the relationship is presently evolving to one of mutual cooperation,
partly as a result of the changing character of the workforce which is attaining higher levels
of education and specialisation in combination with an increascd flexibility and understanding
on the employer’s part, the ingrained distrust towards each other, the attitudinal bias, still
determines the outcome of their interaction. Each side views the other as seeking to retain
something which lawfully belongs to them. In such circumstances the fears and feelings of
mistrust, brought about through personal experience or media publicity, tend to guide the

relationship, preempting the making of rational and canvassed decisions. In the unionised
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sector this results in head-on confrontations which, although initially costly, at least help in
establishing a foundation for future couperation. In the unorganised sector, however, the old
patcrnalistic attitude remains. Any demand for reform 1s seen as a <'gn of brewing trouble
and quickly ealt with, usually through measi'res which target the persons seeking reform
rather than the problematic area itscl{.

The conflicting roles which have been assumed by each side over the past decades are
not hikely to be removed 1n the recent future. It will require a lot of pressure, education and
understanding besides the essential time factor before the ingrained fears and doubts are
removed or even diminished. The role of the state in such a situation becomes of essence

1,56 secking to achieve a harmonious industrial climate which

as it is the perceived neutra
is beneficial to both labour and capital. The state’s intervention to regulate in such
circumstances can also be depicted as mediational in nature - seeking to mediate the two

ideologies and help the parties in overcoming their attitudinal biases.

ili. Nature and Form of Employment

When the relevance of environmental influences upon the hazards in work was first
recognised, it signified an important shift in the occupational health and safety policy. The
recognition of the environment as a contributory factor in occupational safety was partly a
result of the fast changing nature of the production process. This change has not been
restricted to methods and technologies of production alone, but can also be seen in
employment relationships. An increase in the complexity of business and the expanding
scope of legal structures for regulating employment coniracts has led to a growth of different
forms of employment zelationships. Some of these, such as part-time employment, self-
employment, employee-like persons and sub-contracting are of special interest in
implementing the occupational health and safety reforms.

The legal regulation of these relationships poses a peculiar problem. Most statutory
provisions concerning occupational health and safety depend upon the existence of an

employment contract. The employer is held responsible for the health and safety of his

56 Although some would argue about state neutrality with any intervention being merely in
support of or to re-enforce the capitalistic market, the benefits of state intervention are recognisable.
Besides those which are listed in the present review the very fact that labour has continued to press
for the retention of a strong state presence enhances the arguments of at least a limited benefit being
denved.
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"employee”. In the absence of an employment contract, the above stated persons would be
removed from the purview of the legslation even though the employer could continue o
determine their work environment. Farticularly prevalent in sectors charactenised by a high
degree of specialisation or individual work operations, these relationships nose a practical
and legal problem in relation to the attachment of responsibility for health and satety
maintenance or the establishment of control and supervisory structures Who s responsible
for the health and safety of sub-contractors or sclf-employed workers in ndustrics such as
computers, insurance, marketing, transport and most significantly onstruction?

This grey area in assigning responsibility exists not from the view of adminstration
alone, but also concerns the practical application of health and safety policies on the work
floor. For ilustration, consider the casc of a construction site where different sub-contractors
are working simultaneously.57 The presence of different groups of workers, employed by
several employers, all working in close proximity, in a dangerous and hazardous situation wall
surely generate the problems of coordination and control. Different employers may have
different policy guidelines resulting in the presence of an uncven health and satety
organisation. In turn, the relative ignorarce about each others’ preparedsiess would allow the
workers to make false assumptions about safety which could result in an increased health and
safety risk. Besides the short-term safety aspect of the problems, the health nisks are of
greater concern as detrimental effects are only visible after a delayed period of time.
Although efforts to enhance coordination and uniformity may be undertaken, the tact
remains that the enforcement of health and safety regulations in such situations will be a
difficult, time-consuming, and costly task.

These employment relationships also bring into focus the motivational aspect for
enhancing health and safety at work. In the absence of a long-term relationship what would
be the motivation to invest in the health and safety of part-ime or contractual workers?
Viewed from another angle, the absence of this responsibility may form the very reason for
adoption of these relationships 1n the first place. It would certainly make more sense to
contract-out for the disposal of hazardous substances than bear the cost of investing in

equipment or the risk of having to pay compensation in case of adverse effects.

57 For additional details on the construction industry and 12s peculiar problems, including sub-
contracting, see: Joseph V. Rees, supra, note 2 at 196.
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In the absence of motvation for improving the work conditions and the established
health and safety framework, the need for external enforcement gains ground over self-
regulation. Rather than incur investment for the short duration of the relationship, the
employer’s propensity to exert an increased market pressuic to maintain the status quo
causes the internal-responsibility system to be biased 1n his favour. Here 1t is only through
the strict imposition of external standards that the ecmployer could be forced to internalise
the costs for promoting a safer workplace.

The contractual nature of the relationship also supports third party intervention,
especially in case of sub-contracting where it could serve to bring uniformity and an
increased coordination and cooperation in the operations. While it 1s possible for the state
to legislatively define relationships i such a manner as to include or exclude certain persons,
forang the employer to bear the responsibility for certain relationships, the internal-
responsibility system cannot operate in a similar manner. The financial disincentive towards
incurring additonal costs is too strong to resist. The presence of an external and
independent regulatory agency providing the required supervision would go further in
improving the conditions of work than the internal-responsibility system. The significance of
this limitation in the internal-responsibility system gains ground when seen against the
cxpanding nature of these relationships, which seck to cover an expanded section of the

workforce and industnal employment.

iv. Internal Coordination and Cooperation

The present industrial structure has made production a very complex and inter-
dependent operation. With increased specialisation, breaking down of the national barriers
and the advances in communication and transportation, the manufacturing sector has shifted
from the single unit style of operation towards one which is the integration of a number of
firms and units. Production occurs at different sites, each performing different roles but all
contributing towards the final product.

At each of these production faciliies the process involves not only the health and
safety of the particular plant workers, but also of those who will then receive the resultant
product and further process or utilize it as raw material. In the ultimate stage it is the
consumer who bears the effects of the health and safety risks generated at each facility.

Hence the consequences of the risks are no longer matters of local concern, but get
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transferred right down the chain to the consumer, leaving therr effect at cach of the
intermediate stages.

In such circumstances 1t becomes essential o mamtain a degree of cooperation and
linkage between these vanous stages In practical terms it would be very ditticult tor one hek
in the chain to regulate the entire process as control s climmated through breaks 1n the
contractual relationships. How could an cmployce working ona V.D U. deternune the health
and safety policics of the V.D.U. manufacturers?”®

[n addition, the various players in the occupational health and safety arena are not all
connected and conversant with the others They have very hittle, it any, knowledge of the
others’ advances, set-backs or problems The vantous agencies and occupations which could
help to prevent or limut the health and safety risks arc operating at datferent levels waith hile
or no coordination and cooperation between them. For eaampice the environmentahsts, the
medical practitioners, the industrial hygicnists, the occupational physicians, the saentists ete
are all connected in some direct or indirect way with health and satety, but cach has a
focused and narrow area of specialisation on which he concentrates his clforts In the
absence of a coordinating influence, each pulls in his own direction even though they may
all be working for the common objective.

To achieve long-term across-the-board advances, all the various connected occupations
need to be brought together under one policy guideline. The work needs to be coordinated
S0 as to elimnate duphcation and obtain the benefits of a joint inter-disciplinary cftort.
Similarly, all the links in the production process need to be coordinated so that the nisks are
controlled at each step; regulation should not be hmited to a particular process, the clfect
it could have further down the chain should also be considered.

Ali thesc are roles which are just not feasible when operating trom the internal-
responsibility platform. The internal-responsibility system would concentrate upon the
immediate and peculiar nature of the concern, irrespective of its consequences on a national
or industrial basis. It is mmpossible for one firm, and economically detnmental for a

combination of employers, to seek to coordinate the activities of all the concerned

38 One could answer this by the arguments of the market pressure but market pressure only
operates on certain assumptions, one of which 1s knowledge which may not be readily available. On
the other hand 1n industries where alternatives are not readily available as 1n the case of nuclear
plants the process would stll have to be performed irrespective of the risks involved
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occupations This objective ¢an only be achieved thiough the regulatory structure of the
state. The internal-responsibility system 15 not designed for determining suck broad policy
gutdclines or operating upon such an extensive basis, 1its imited benefits being confined to

the internal regulation of single laalities.

v. The Health Concern

The term “safety” 1s used 1n reference to those hazards which are of an immediate and
violent nature causing physical harm to the person concerned. The haczard 15 usually
assoctated with the industrial equipment or physical environment of the workplacc.w
Proper care and traiming in work performance along with adequate equipment can have a
significant etteet in reducing these satety risks Having an immediate and direct effect upon
the worker, satety hazards constitute the major reason for occupational health and safety
complamts.

Health hazards on the other hand are more concerned with the physical and biological
agents present i the workplace Health hazards in the workplace can lead to discases and
sickness which nced not have any immediate symptoms. The long latency peniods and
influencing external factors create hurdles in diagnosing, preventing or even determining the
causc of these dl effects. These factors when combined wath the irreversible nature of the
damage makes health hazards as much, if not more, dangerous than safety concerns.

However, the focus of attention has remained on the safety aspect of the problem,
undermiming the health nsks. The cause of this has been partly the result of inadequate
information and partly the cmployers’ resistance to internalising the long term costs of health
and safety. This aspect of the problem assumes significant proportions when vicwed in
relation to the internal-responsibility system. [t 1s much easier for the workers to recognise
safety hazards, as these often relate to the physical environment, something which a naked
cye can perceve. An unfenced machine or an unprotected cat walk are hazards anybody
would classify as dangerous to the safety of those who come in contact with them, but the
situation is different for toxic chemicals or dangerous substances which are used in the
production process. Here the exact nature of the danger depends upon the availability of

information. One would have to know the acceptable levels of pollution, or the properties

39 Ashford, supra, note 7 at 9.
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of the chemicals and their effect upon the wuman body to classity them as being hazardous.
Besides knowledge, the work envronment would require continuous montoning to ensure
that the levels of hazardous substances 1 the cnvironment are in confornuty with the
established standards if anv

For correctly dentitying the risk, extensive research has to be conducted and condlusive
proof of il ctfecis concluded before a health rsk will be dedared In most cases thas
research has not been done or cannot be done 1o the level which could provide conclusive
answers In those circumstances the decision goes beyord the stnct analysss of the research
data and involves the judgment of the conceined parties The saientists i this regard are
naturally cautious and hesitant to commuit themselves and ia turn emphasise the need for
additional rescarch before clear positions emerge. The speed with which new chemacal
substances and compounds come into the production process and the numerous external
factors which can influence the research results also contribute to this reticence Ths fack
of clanty can be used as an excuse tor justitying lower standards or postponement ot action
untl the availability of more conclusive evidence 00

In addition this process of rescarch and expenimentation requires both ime and money,
the discretion of whose use forms a part of the employer prerogatve.®! Today a magor
portion of the research 1s conducted through employer funding Although it would be wrong
to say that there 15 a calculated employer design to subvert the avatlability of tactual
information, the oreanisation of research tunding makes employer bias a natural component
of the process.

Even in the presence of proof, the employer is not sure to internahise the cost for

62 ¢

providing protection against the health nsks.®“ Since the effects of these hazards are

spread over a long period of time it seives the employer’s interest to shift that burden onto

60 See: Hushion, Ogilive Assocates Limited, supra, note 3 at 22 - 23,

%11n the Canadian convext the total spending on research and development doges not provide any
encouraging figures. Canada ranks 17th amongst 23 Industnal countries 1n the ratio of spending on
research and development to gross domestic product Canada spends only 1.3% of GDP on R&D
compared to 2.5% by countries such as the US and Japan The proporuon of such spending which
accounts for occupationai health and safety would be minscular. Source OECL 1988-199)

62 * the employer dishkes "mternalising” costs whose benefits  do not appear to acrue
sufficiently to the employer.” Ashford, supra, note 7 at 5.
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the society and continue to maintain the firm's short-term profitability. Further, the
competitive nature of the industry prevents any one firm from taking the lead or incurring
additional costs in the absence of the others following suit. The ready availability of
alternative matenals to replace the hazardous substances and the cffects of a price increase
upon market demand as a consequence of the additional investment are aiso influencing
concerns. All these factors can clearly be seen under the internal-responsibility system.

The only deterrent in such situations is state intervention. The state has the capacity
to intervene in support of the worker and force the firms to internalise their health and
safety costs, making the price of the products truly representative of the social and
cconomical costs of production. Through external enforcement and provision of the required
informational support, the state can balance the short-term ideology of the workers against
the profit maximization policy of the employers. State support for research and development
in occupational health and safety can help provide and maintain an independent source of
health information. This does not imply that the state has to maintain a direct presence in
terms of being responsible for the research, but means the provision of financial and
infrastructural support to either independent or labour supported agencies. In the absence
of this support the workers just do not have the resources and capability to achieve the
desired results.

vi. Technological Changes

The paradox of industrialisation is that in order to achieve more efficient means of
production, technological and product innovations have become a necessity even though they
may result in an increased health and safety risk to the workers. Technological advancement
brings in its wake additional health and safety problems which result from the use of new
and untested chemicals and machines. Besides being subjected to these unreccgnised hazards,
the continuous changes occurring in the workplace contribute to workplace stress, requiring
the workforce to remain in a perpetual state of training and specialisation. The speed with
which such new technologies are developed and the economic considerations which require
their early adoption prevent adequate time and research being devoted towards the testing
of their effects upon the human organisation. Health concerns are of special significance as

the latent nature of their symptoms prevent early detection.
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The worker plays a conflicting role in this process. On one hand, a stable and
progressive economy is essential for the maintenance of employment levels. Technological
innovations form an important part of that strategy. On the other hand, it is these very
advances which contribute towards increasing the health and safety risk of employment. If
the workers are to demand a more comprehensive and detailed testing of the developing
technologies, it could mean the reduced competitiveness of the firm and an ultimate loss of
employment; if they are to accept the developments without any comment they put their
lives at stake. Inadequate information and the capacity to decipher that incomprehensible
mass of technical inforination into practically comprehensible terms also contributes towards
enhancing worker impotence.

Although unions make an attempt at softening the rigours of such technological
change, their internal financial and organisational constraints make this a difficuit task. In
addition, the fact that unions account for less than 39% of the labour force leaves a majority
of the workers in the hands of the market forces. In those circumstances it is only through
state intervention that effective regulatory structures can be established, applying across the
economy and ensuring a uniform structvre for review. It is only the state which can regulate
the induction of new technologies and make pre-induction testing and approval mandatory.
Further, with an increase in the scope of business and the importation of technologics from
other countries it is only at state levels that international agreements can be negotiated and
international regulatory structures established. By maintaining facilities for the testing of such
new technologies the welfare of the worker could be retained without sacrificing economic
progress. The state role in these circumstances is of sufficient importance to operate over

and above the internal-responsibility system.

vii. Influence of Economic Conditions

Health and safety risks are a part of the production process. As the risks are a
derivative of the work environment, production decisions such as the manner and speed of
production are influential factors affecting the working conditions. Production decisions,
however, are not at the discretion of the employer, but depend upon the market conditions
of supply and demand and have to remain in step with the changing market patterns - the
demand for the products determining the what, when, and how of the production process.

The market which until now had mostly been seen on a national basis is increasingly
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attaining an international character. A consequence of this internationalisation is the ability
of fisms to locate production facilities in any part of the world. In reaching a decision on
location, the criteria evaluated includes the statutes providing for health and safety
provisions. As provisions for health and safety constitute an investment consideration
involving a cost outlay, unless balanced by other considerations a strict regulatory structure
could influence the decision to locate elsewhere.5® In the long run this has a detrimental
cffect upon the economic situation influencing the country’s choice of strategy for

implementing health and safety policies.

"[Although)] the impact of occupational health and safety regulations on international
competitiveness is difficult to estimate....there is little doubt that regulatory actions
have the potential to seriously undermine the competitive positions of domestic
industries.

This is of greater concern in the developing countries whose economies are directly
linked with the more progressive nations and who lack the ability to withstand any
fluctuation in the global market. In addition, their dependence on foreign investment and
imports to sustain economic development renders them susceptible to being used as dumping
grounds for the hazardous substances and machinery which, because of regulations in the

countries of origin, have been rendered unusable.8

63 A study prepared by Labour Canada, comparing the labour legislation of three countries,
shows why, in the absence of other considerations, 1t might be more beneficial for the employers to
set up production facilities in Mexico. See: Comparison of Labour Legislation of General Application
in Canada, The United States and Mexico (Labour Canada, March 1991). For practical illustration,
one could take the case of the Maquiladora zone in Mexico which has grown 400% since 1982. It
presently 1990 figures] employs half a million workers and grew by 75,000 in 1989. During the same
period Canadian manufacturing sector shrunk by over 1,50,000 workers. Canadian companies
investing in this region laid off 15000 workers in the last year and a half. Bruce Campbell, Ten
Reasons Why Canada Should Not Enter Into a Trlateral Free Trade Agreement With the United States
and Menco (Ottawa: Canadian Centre for Policy Alternatives, 1990).

64 G.B. Reschenthaler, supra, note 6 at 67,
65 For details on the world economy, international trade and occupational health and safety see:

Vincente Navarro & Daniel M. Berman, ed., Health and Work under Capitalism (New York: Baywood
Publishing, 1983).
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In addition, this globalization of the markets renders the country’s economy wide open
to external effects and renders it more susceptible to the forces of recession and
depression.® In such cases economic circumstances have an influcntial effect upon the
methods and environment of production. In times of recession the shortage of capital may
cause the employer to cut back on expenditure. The scarcity of capital generates mternal
competition for scarce resources resulting in each cost-incurring process being re-analyzed
in terms of the cost-benefit analysis. The normal reaction in these situations is to contain all
costs, with labour costs in particular, and increase productivity. Employment patterns may
shift fron: full-time employment to the hiring of part-time or temporary workers. Personnel
employed 1n specialised areas not directly contributing towards the carnings, such as those
engaged in bealth and safety research and regulation, may be laid-off, increasing the
operating pressure on the total workforce. At the same time the demand for an increase in
productivity ct<ates the atmosphere which is associated with an increased accident rate.

The economic pressures are not felt by the employer alone, having an cqual cffect
upon the labour force. In situations of increasing unemployment the worker’s prime concern
becomes that of retaining his employment. Considerations of an incrcasing health and s=fety
risk are relegated to the background forming part of the long tcrm evaluations but playing
no part in the short term considerations. The tolerance of unsafe and unhealthy conditions
increases and the fear of discipline or dismissal stifles any internal dynamics that may still
operate.

A similar pressure is felt by the government, which faces the dual task of ruviving the
economy as well as protecting the bealth and safety of the workforce. In these circumstances
the temptation to compromise on health and safety issues reccives a heavy impetus, as
curtailing expenditure on detailed supervision not only saves scarce resources but also allows
the production sector just that much more lee-way in increasing their competitivencss. At
the same time the diminished labour pressure also favours a political decision in favour of
the employer, allowing the government to take the strategy of persuasion a step further, all

at the cost of the workers’ health and safety.

66 Recession has been defined as a recurring period of decline 1a towai output, income,
employment and trade, usually lasting from six months to an year and marked by widespread
contractions in many sectors of the economy, while a depression is a deprecsion that is major in both
scale and durauon. Source: National Bureau of Economic Research, Cambridge, Mass.
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Hard cconomic times raise the question about the effeciiveness of the internal-
responsibility system. As scen in the previous sections, the system is heavily dependent upon
employer cooperation and worker organisation and ability. All these factors receive serious
sctbacks in times of recession. When faced with arguments of a choice between safety and
employment the workers are likely to choose the former. Further, the resulting job losses
have a detrimental cffect upon the labour organisations and it becomes difficult for them to
maintain the same ncgotiating position or to effectively support the maintenance of iniernal
health and safety networks. Programmes for enhancing health and safety through increased
information flow, training and research all face the consequences of depleted resources.

Dawson, Willman, Branford and Clinton in their study on self-regulation in the United
Kingdom argue on a similar basis in regard tn the effects of economic downturns. Although
their studies cite the effects as being more pervasive than direct, the negative consequences
are clear. The study suggests that it is not necessary for the effects of recession to be
translated into the making of direct choices between safety and capital but that the
“infrastructure which supports effective safety management appears slowly to
disintcgraste:."67 The diminished negotiating strength and desire for financial security of the

workers can allow the internal-responsibility system to be subordinated to market control.

CONCLUSION

The choice of strategies in regulating occupational health and safety range from one
extreme of complete state regulation to the other eaireme of complete voluntary self-
regulation. Both these =xtremes are inappropriate for practical adoption, the solution lying
somewhere in between. Even though in the earlier discussion limitations of self-regulation
have been detailed they do not lead us to propose the complete abandonment of 1internal-
responsibility. kcgulation in occupational health and safety requires a role for each of the
three parties, i.e., the management, the workers and the state. Operating at different levels
and stages of the process, the interaction and participation of all these parties, can effectively
enhance the health and safety environment at the workplace.

The above section brings out the conclusion that self-regulation can be effective, but

only if adequately supported and resourced by the state. Limitations in the conception of a

67 Sandra Dawson, supra, note 49 at 258,
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common interest signify that development and maintenance of effective internal-regulatory
structures is not a "natural” phenomenon in a deregulated market, government intervention
forming the essential catalyst for obtaining the desired objectives. This essential role of the
state gainc importance in particular situations such as the small-firm sector, the non-
unionised workplaces, sub-contracting, and other such employment relationships. In addition,
when regulation requires the making of policy decisions at the national or international
levels, or requires the outlay of large sums of capital with delayed rate of returns, such as
for research, provision of information, coordination and cooperation, it is only the state
which can provide the required input. Although some limitations can never find an optimum
solution and would be visible in every form of regulation strategy the objective of attaining
the ideal structure requires that the process of reform be continued.

Once it is accepted that there is a central role for the government and its agencies in
the regulation of occupational health and safety the analysis then shifts away from justifying
state intervention towards detertaining the proper position the state should occupy in the
process. Since it has already been accepted that excessive state intervention is not the
alternative, the solution lying in the determination of an appropriate mix between self and
state regulation, what then needs to be determined is the nature and cxtent of the state’s

role in regulating occupational health and safety.
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CHAPTER FOUR
THE STATE ROLE IN OCCUPATIONAL HEALTH AND SAFETY

INTRODUCTION

The previous chapter on the limits of self-regulation has clearly brought out the
assertion that the internal-responsibility system mandates a tripartite structure, with a need
for employer, cmployee and state participation. The emerging conclusions suggest that self-
regulation, though an appreciable advancement in promoting health and safety, can only be
cffective if supported by the state’s regulatory structure. In absence of the assumptions of
a common interest and equality in bargaining power it is unlikely that the internal-regulatory
system could develop naturally. The internal health and safety organisation would still require
the state’s financial, informational, technical and coercive support to be of any value. While
it can be assumed that there is no pre-determined ill faith or a conspiracy on the employers’
part at increasing the health and safety risks, the economics of production and the situational
complexities make such deterioration a natural consequence. In the face of inadequate
knowledge, capacity, motivation and adverse influence of economic factors, it is only the
presence of the state with its ability to enforce compliance that ensures the maintenance of
acceptable conditions at the workplace. On the other hand one does have to admit that
excessive reliance on formal legalism does not produce the most effective results.

So what is the appropriate mix between state intervention and self-regulation? What
exactly is the state supposed to do to ensure that self-regulation works? The precise answer
to these questions has eluded policy makers and would continue to do so as the proposed
solutions in each case confront a different aspect of the problem. Because of the varied
nature of the risks which are determined by time, place, industry and a variety of such
factors, no one role can be put forward as the solution to all regulatory problems. The key,
as Rees has rightly said, lies in "matching (the] regulatory tools to the reg:!atory problem."!

{t is not my intention to provide a conclusive answer to these questions, nor is it

possible to do so. The varying nature of the problem and the influencing factors make that

1 Joseph V. Rees, Reforming the Workplace: A Study of Self-Regulation in Occupational Safety
(Philadelphia: Umiversity of Pennsylvaria Press, 1988) at 194.
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a difficult, if not impossible, task. However, a discussion of possible state initiatives can be
attempted. The following chapter is about the state and its role in the regulation of
occupational health and safety. The attempt is to show how by use of regulatory pluralism
as the operating strategy the state could help promote and support the internal-responsibality
system, while at the same time ensure that the participants remain accountable for their

actions.

REGULATORY PLURALISM

From the start this study has viewed the regulatory process as a combined effort of the
interacting social fields. Instead of relying upon either the state-centred stance of legal
centralism or the complete deregulation of the enforcement process the approach projected
has been that of "reguiatory plurah’sm".2 In recognising the benefits of self-regulation and
increased worker participation the prevalence of private rcgulatory structurcs at the
workplace has been acknowledged. Since the influence of these semi-autonomous social
fields substantially affects the final outcome of reform policies, a greater appreciation and
understanding of the indigenous workplace regulatory systems needs to be undertaken. The
interaction of the parties, both public and private, creates a structure ol interdependence and
mutual influence through which the health and safety reforms could be effectively
channelled. To achieve a better understanding of this reasoning first the state’s functioning
as a semi-autonomous social field needs to be understood.

When seen from a pluralistic perspective the state forms only one of the many semi-
autonomous social fields which contribute as independent participants in the internal worker-
management relationship. This ideology of seeing the siate as an independent actor forms
an evolution of the traditional pluralistic theory, which saw government policy morce as a
combination of various economic interests and social movements which vied with one
another to determine and influence the final outcome.> The traditional norm did not

recognise the state as being an autonomous field in itself, with the capacity to effect and

2 The term has been used by Joseph Rees in his studies on the working of the Cooperative
Compliance Program undertaken by the Occupational Health and Safety Administration in
California. For details see: Joseph V. Rees, Ibid. at ix.

3 Joseph V. Rees, supra, note 1 at 4. Also see: David P. McCaffrey, OSHA and the Poluwcs of
Health Regulation (New York: Plenum Press, 1982) c. 1.
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influence policy. These theories, however, could not explain why in certain situations the
initiatives exceeded the demands, or why the states themselves pioneered certain initiatives
in the absence of demands from pressure groups. The relative autonomy of the state’s
decision making capacity, especially when faced with opposing group pressure, brought into
focus the ability of the state to act as an independent entity in the formulation and pursuit

of its own goals.

i. The State as an Interacting Social Field

The term "semi-autonomous social field" owes its origin to Sally Falk Moore* who
used it when attempting to describe the prevalence of a network of relationships and
groupings which, through interaction and inter-relation, formulate and observe norms or
rules for governing their relations without the influence of state centralist law.” These social
fields were referred to as semi-autonomous as they were not the creatures of any express
state ordering but resulted from the internal bonding and relationships, their rules and norms
not having the coercive force of state enforcement, but that of internal regulatory
enforcement.

If a sub-set came to be guided by its internal structural setting and as a result was to
exercise independence in its decision making behaviour, behave in an inflexible manner and
obtain dircction frui. the constituents of its organisation rather than be influenced by
external interests, the existence of a social field can be said to be established. This social
field, however, as all other such fields, would remain influenced by external influences and
respond to interaction and networking but would also retain a certain level of autonomy and

identity which allows it to behave as a semi-independent party in the regulatory process.

4 For details see: S. Falk Moore, "Law and Social Change: The Semi-Autonomous Social Field
as an Appropriate Subject of Study” (1973) 7 Law & Soc. R. 719; S. Falk Moore, Law as Process -
An Anihropological Approach (London: Routledge & Kegan Paul, 1978).

5 The term “centralist law" refers 1o rules and norms as proclaimed through the parhamentary
structures and courts. These laws possess state support and are enforced through the state’s
administrative structure with the use of coercive power if required. The term "social laws" refers to
internally generated rules of conduct which, in the absence of state coercive power, are enforced
through the internal dynamics of the social fields. This separation of state and social law is done to
clanfy the different rules and norms prevalent in society, with the state laws being only a sub-set of
the established structure.
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The state, which is an abstract identity and in practise 1s comprised of its agencies or

sub-sets, in terms of this analysis could also be classified as such a social field.®

"One cannot sce the state just as the e :pression of class interests, without recognising
that such an expression requires an organisation which, since it cannot be other than
a social network of people. exists in its own right and possesses interests of its
own.”

This argument is not based upon any clearly drawn lines demarcating where the ficld
of the state begins or ends, but refers to its various organisational structurces which have a
tendency to operate as distinct social fields. If one was to consider the process of law
making, taking into account the parties involved including the state organisations, the
different agencies are apt to benave differently because of their structural settings.

The boundaries of the state social field are a derivative of the external pressures, as
such pressures promote internal solidarity and encourage the constituents to lay a greater
emphasis on the promotion of autonomy and reputation. The external pressure on the
organisation promotes resistance, which as a consequence of limited rationality, technological
incompetence and an attitude of finding "a" solution rather than "the" optimum solution can
force the direction of response adopted to differ from that being suggested by the pressure
groups. In addition, the tendency to avoid uncertainty and innovation, preference for the
established structures and likeliness of the leaders to give direction to the orgamsation from
their own ideological viewpoint, help form the agency into a scparate social ficld. In its
operation this social field shows a relative degree of autonomy. Having been established as
the body for determining the state laws the state social field does not limit the input to

external sources alone, but also provides its own autonomous influences. It forms a source

6 See Theda Skocpol, "Bringing the State Back In: Strategies of Analysis in Current Research”
in Peter B. Evans, Rueschemeyer & Skocpol, eds, Bringing the State Back in (Cambridge: Cambridge
University Press, 1985) 3; David P. McCaffery, supra, note 3; Harry Arthurs, "Understanding Labour
Law: The Debate over ‘Industrial Pluralism™ (1985) Current Legal Problems 83 at 91.

7 F. H. Cardoso, "On the Characterization of Authoritartan Regimes in Latin Amenca” in D.
Collier, ed., The New Authontananism in Latin Amenca (Princeton: Princeton University Press, 1979)
at 51, as quoted 1n D. Rueschemeyer & Peter B. Evans, "The State and Econom:c Transformation:
Towards an Analysis of the Conditions Underlying Effective intervention” in Evans, Rueschemeyer
& Skocpol, eds, Bringing the State Back In (Cambndge: Cambridge University Press, 1985).
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for state as well as non-state law.3

Still it would be appropriate to suggest that the autonomy is complete. The social
field only remains semi-autonomous, still depending upon the prevalence of certain factors
to exercise autonomous initiative.” The collectivities of state officials who comprise the
socal field of the state, insulated from the economic and social pressures, are apt to be
influenced by considerations such as the necessity to maintain domestic order, organisational
resources, long-term consequences and humnan considerations. The influence exercised at
different levels can produce a vaniety of outcomes. Besides the internal organisational
dynamics, the influence of national and international structures force the making of decisions

in spite of indifference or resistance from the other social fields.

ii. The Rationality of State Action

Autonomy is essential for effective state intervention.!® The state must be in a
position to evaluate the available information in a rational manner and if need be, make
decisions which sacrifice the interests of certain sections in the interest of an over-all benefit.
However, while accepting the state as an independent actor in regulating occupational health
and safety, sceptics have questioned the capacity of the state to make rational and
autonomous decisions. The dependency of the state on a minimum of economic activity for
financing and maintaining 1ts operations renders it susceptible to market controls. This
economic dependence ensures that capitalist interests will retain a say in even the most
autonomous of states, making complete substitution of the dominant interest an extreme
eventuality. Further, the argument goes that the ability of the state managers should not be
over-estimated, and their desire for self-legitimation and self-preservation should be taken

into consideration. Even if state officials have access to additional information and resources,

8 This fact has been supported by authors such as, Harry Arthurs. See: H.W. Arthurs, Without
the Law: Legal Pluralism and Administraave Justice in Nineteenth Century England (Toronto:
University of Toronto Press, 1985); Harry Arthurs, supra, note 6 at note 29.

? For a better understanding of the determinants of states’ autonomy anrl state capabiiity see:
Evans, Rueschemeyer & Skocpol, "On the Road towards a More Adequate Understanding of the
State” in Peter B. Evans, Rueschemeyer & Skocpol, eds, Bnnging the State Back In (Cambridge:
Cambndge University Press, 1985) 347 at 350.

10 Theda Skocpol, supra, note 6 at 9.
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these factors alone are not sufficient to merit the claim that they have obtaned all the
relevant information and knowledge required to make rational and informed decisions. !}

Although such arguments are of relevance and must be kept in mind, one cannot
completely dismiss the state’s role on such a basis. Even if only partially successtul, the state
does retain the capacity to address problems beyond the reach of the workers or the
employers. The problems faced in state action relate more to a lack of internal cohesion and
coordination, hence requiring a better understanding of the state’s role and objective m the
process. Once the objectives, means and desired results are carmarked, the regulatory
organisations can be made to work on the established guidelines in a cooperative and
coordinated manner.

This is also supported by the fact that no state action is ever completely autonomous,
every action does favour some interested group and in that context can said to have been
influenced. In addition, the action is bound to reflect the desire to mamntain and increase the
political advantage, social control and reinforce the authority of the persons who formulated
the decisions. However, this does not necessarily imply that the conscquences will be
detrimental, for even in such situations a mmimum advantage can be obtamned. It has
generally been seen that when the state 1s forced into taking action against the subordmate
interests it also becomes more willing to take on the dominant class.!? The resultant action
against both subordinate and dominant interests increases its autonomy and in the long run
allows it to use the relative insulation from external pressure to pursue autonomous policics.
The presence of even a semi-autonomous structure can establish the required base to build
upon, allowing structural changes to be made to increase autonomous operation.!?

If it can be ensured that the state’s action 1s based upon adequate knowledge and
supported by sufficient resources notwithstanding the possibility that the ultimate ctfect may
be fragmented, inefficient or at cross-purposes, the chances are that it would improve the

working conditions and help formulate long-term strategies transcending the narrow short -

1 Theda Skocpol, supra, note 6 at 14,
2p, Rueschemeyer & Peter B. Evans, supra, note 7 at 63.
13 For comments on the state’s autonomous role and recommendations on how that autonomy

could be enhanced see: D. Rueschemeyer & Peter B. Evans, supra, note 7 at 63, Evans,
Rueschemeyer & Skocpol, supra, note 9 at 350.
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term outlooks of the other social groups involved. Even if these conflicting worker and
catreprencunal pressures do not increase state autonomy they would increase the chances
ol internal compromise amongst the contenders with the state acting as the mediator.

In review even if st assumed that state autonomy 15 not a permanent feature of any
state structure and tends to shaft with time, place and situation; a cnisis precipitating the need
for oflicial and administrative initiative which m normal times remains dormant and subdued,
the need to estabhsh social structures that facilitate the presence of such autonomous

conditions remains essential for effective state intervention.

POLICY RECOMMENDATIONS

State intervention, witnessed now for over a hundred years, has remained submerged
in critiques and prescriptions. Arguments about what the government should and should not
do have remained at the forefront of policy discussion. The proposed direction for state
action changes significantly with a change in 1deology. For some the state is a support
structurc for the capitalist market, while for others 1t serves the role of the protector of
universal welfare principles. Sull, in most countries, some form of state intervention can be
found. The state continues to play an important part in establishing, maintaining and
regulating public cconomies and welfare structures in defiance of the almost unanimous
advice of the free-market cconomists regarding the inefficiencies and disadvantages of
excessive state rcgulatxon.” These interventions have time and again found justificatory
support and have to an extent helped dispel the fantasy of a vanishing state, but fears of
absolute despotism, sponsored repression and extreme subjugation remain persuasive and
continue to restrain and limit state involvement. The state’s present dominant role has
evolved and remained so becausc of its capacity to deal with certain situations requiring
cxternal intervention.

As is evident from the number of different approaches suggested for state intervention,
it would be simplistic to recommend any one as being the most meritorious as each is suited
to a particular situation. Complete or even predominant reliance on any one approach, be

it the adoption of the standard based regulation or adoption of economic incentives for

4 For recognition of the state’s important role as a participant in all major disciplines see:
Theda Skocpol, supra, note 6.
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promoting health and safety, would be mappropniate. What is required s flexibility in the
choice of the policy instrument so that the solution may fit the problem. The state’s attitude
should not be for the selection of one strategy, but the use of a variety to complement cach
other i finding the most efficient and practical solution In this regard cooperation, self-
regulation, persuasion and prosecution are all options which remain avatlable to be used
when needed. Rees in referning to this tlexible regulatory eaforcement has emphasised that
what forms the most critical part of the analysis 1s not which strategy needs 1o be adopted,
but when that strategy is adoptcd.ls The dynamic nature of the work relationships and the
rapidly changing production methods require the state’s mtervention strategies to correspond
to the altered situation.

However, certain state activities in promoting health and safety are fundamental in
terms of their support and benefit. In situations where the workers do not have the financral
security or are ignorant about the nature and extent of nisk they face, it is only the state’s
suo moto intervention which can prevent the employer from gnonng these nisks. State
intervention compels the emplcyer to internalise the cost of health and safety nsks into ther
production costs. Keeping in mind these general categorisations, the following review covers
some of the desired areas for state action in the regulation of occupational health and satety
It is not meant to suggest that the following are the sole policy options available or that they
are mutually exclusive 1n nature. In fact quite to the contrary, overlap amongst them s not

only unavoidable but desirable.

A. Strategies for Regulation
One cf the main criticisms of the internal-responsibility system has been the inadequate

state role in providing coercive support to the workers in the exercise of their nights.'® The

15 Joseph V. Rees, supra, note 1 at 12.

16 For support of this view Larry Gauthiers, "Ontario Occupational Health and Safety Act and
the Internal Responsibility System: Is the Act Working?" (1984) 7 Canadian Comm. L J 174
Richard Fidler, "The Occupational Health and Safety Act and the Internal Responsibiiity System”
(1986) 24 Osgoode Hall Law Journal 315; Enc Tucker, "The Persistence of Market Regulation of
Occupational Health and Safety. The Sullbirth of Voluntarism™ in Essays i Labour Relctions Law
(Don Mills, Ont.: CCH Canadian, 1984) 219 [hereinafter Stllburth], Phil James, "Reforming British
Health and Safety Law: A Framework of Discussion” (1992) 21 The Industnal Law Journal &3,
Sandra Dawson, et al.,, Safety at Work: The Limus of Self-Regulanon (Cambndge. Cambridge
University Press, 1988).
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workers have come to view the internal-responsibility system as a conscious effort to bring
the market forces of regulation back into the policy considerations.!” The benefits have
remained restricted to the organisations where the workers already hold a proportionate
share of the negotiating power. This does not in any way suggest that such negotiating power
is used in bargaining for health and safety issues, but shows that the existence of that power
allows the worker coercive strength to compel workplace reform or just a more free and
uninhibited exercise of the existing statutory rights. Another way of putting the same idea
is that in the absence of voluntary compliance and ideatity of interest, for any legislative
policy to be successful the state must be willing to enforce it through the use of its coercive
power. Regretfully that has not been the case in occupational health and safety. In fact the
internal-responsibility system has been used as an excuse to reduce the level of state
inspections and orders.

One fact that has emerged clearly from self-regulation’s past decade of operation is the
continuous need for state support. The limitations outlined in chapter 5, emphasise this fact.
Even when the need for a greater worker participation and internal-regulation has been
recognised, the structural difficulties in the system prevent complete reliance on the
employer-worker responses. The system still leaves an important role for the state to play
in terms of inspections and prosecutions, however, the need is also to make the
administrative structure more responsive and accessible. The following policy

recommendations would help in this direction.

i. Decentralisation

When earlier the state was referred to as a semi-autonomous social field which had an
interlinked relationship v/ith the employment situation and a potentially influential effect
upon its conduct, it had been assumed that the state organisation itself was operating with
adequate resources, knowledge, coordination and coherence. However, in the internal
operation of the state organisations thesc assumed prerequisites are dependent upon the

structure chosen. The choice of an organisational structure is of concern as in certain cases

17 This forms the conclusion of the NDP Task Force Report on occupational health and safety.
For detals see: Not Yet Healthy Not Yet Safe (Ontario: NDP Task Force on Occupational Health and
Safety, 1983). Also see: Report of the Royal Commission on Maiters of Health and Safety Arising From
the Use of Asbestos in Ontario (Toronto: The Commission, 1984) (The Dupré Report); Stillbirth,
supra, note 16 at 238.
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the state requires decentralisation to obtain maximum efficiency.'® A highly centralised
structure could cause problems of hierarchy, loss of information, delays and wastage.

This is particularly relevant in the case of occupational health and safety where
practical knowledge of the workplace, day to day dealings with the concerns, changing nature
of the risks and the need for regular follow-ups make the lowest level of the organisation
the most influential. Subordination to a centralized chain of command with a top-down flow
of directives deprives those most able to provide the practical solutions of any chance of
participation. In addition, by removing the initiative to indulge in effcctive decision making
the inspectors in such cases get bogged down in the performance of routine and
administrative enforcements and are unable to make use of the information about the
particular conditions available to them.

The delegation of power in such cases is critical not only to retain a practical efficiency
in operation but also because of the very political nature of the regulation process. In the
presence of a highly centralised bureaucracy, the organisation loses its ability to conduct
individual negotiations with conflicting interests and also the opportunity to build support
and self-reliance at the worker levels. Decentralisation and an increased delegation of
decision making power to the lower levels of the structure increases the ability of the worker
to demand immediate solutions at the individual levels, and even in unionised firms ensures
that the remedy suits the problem. By bringing the state closer to the worker it assures a
greater accessibility and promotes confidence in the state structures.

However, at the same time decentralisation can also create administrative problems of
uniformity, coordination and ease of individual domination by the dominant class particularly
in areas where worker knowledge and response have not attained the desired level of
development. The training, education and personality traits of the inspectors become
important factors in such cases, and their ignorance, especially on health issues, are
drawbacks which undermine the unique contribution of the process. Although in a more
favoured position to evaluate the long-term considerations the state managers, from a lack
of knowledge and the support of a developed and efficient bureaucratic structure, may show

more concern for political and personal gains rather than the pursuit of ideological goals.

8 Fora comprehensive discussion on the decentralization aspect for effective state intervention
see: D. Rueschemeyer & Peter B. Evans, supra, note 7 at 55.
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These restrictions gain ground with the increase in state functions and the expanded
structures which require an increasing supply of economic support.

These assertions may be true in the sense that operating from a limited information and
knowledge base and seeking to promote economic development and stability the inspection
staff does support the market, but to say that it is completely dominated by capitalist
concerns would be an exaggeration. How else would one explain the numerous social welfare
and public concern legislation which operate at the cost of the dominant class interests? It
would have to be admitted that the state administration does reflect autonomy in its
operation, although the nature and extent of such autonomy is a product of the prevailing
circumstances. These assumptions are made on the qualification that autonomy will aiways
remain a relative concept and even in the most modern and advanced states will remain
subject to the influence of the dominant interests. On the other hand having inspectors who
still retain a level of autonomy is certainly a better option than complete reliance on worker-
employer regulation.

Once these limits of decentralisation are understood it remains possible to strive for
a positive correlation between decentralisation and regulation. The objective is to obtain the
right balance between the two structures. In this regard, the prevalence of unionisation at
the workplace, the relative size of the firm and future trends in that direction, the economic
situation and capability of the state regulatory organisations are all relevant considerations.
One option would be to establish a dual line of control, with one structure being more
attuned to the broader considerations and operating from a more centralised structure, while
the other would obtain input from that central structure and respond to the practical
necessities at the firm level. The division of powers would be made on the area of influence
and the issues involved. The problems of financial control and internal coordination would,
however, subsist and needs to be dealt with. Mention needs to be made here regarding the
promotion of group objectives and motivation. The presence of a distinct identity and group
status in the organisation, if matched with the intellectual capability, can effectively counter

the drawbacks of decentralisation making it a beneficial option.
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ii. Prosecution

Traditionally the state regulatory strategy has supported the persuasive strategy over
the prosecutorial. The reason for the adoption of the prosecutorial approach were not so
much the co-option or intimidation of the inspectors but the need to make the most optimal
use of the available resources.? "In doing so they [werc] reflecting the reality of the
political, economic and social environment in which they operate.."*® Whatever were the
justifications in the past, the present trend favours a higher level of prosecutions.?!

This assertion is justified on the grounds of a failure of the voluntary model for
compliance. Although voluntary compliance is recognised as being more cffective than
enforcement, to bring the parties towards a self-motivated compliance remains a difficult
task. In the absence of a common interest between the workers and employers and an
equality in their relationship it is the employer who retains control over the market sanctions
and the power to enforce his decision. In view of this imbalanced relationship, criminal
sanctions, imposed through the state’s enforcement structure provide an effective incentive
for employer compliance. The imposition of criminal penalties, including exemplary fines,
make compliance an economical alternative. Arguments about the cost-effectiveness of an
enlarged inspectorate are valid considerations, but when weighed against the costs of the
health and safety risks being generated, can easily be rationalised. In this regard the need
to expand the state’s enforcement staff forms one of the suggestions. At the same time the
existing regulations need to be drafted to facilitate prosecutions. Clear language, mandatory
sentences and fines, a clear legislative intent and an increase in prosecutions would force the
employers to comply with the health and safety regulations.

In considering the merits of the persuasion strategy it would appear that the approach
has some rationale but those considerations do not apply in all circumstances, a distinction
needs to be made on the levels at which each strategy needs to be applied. In the specific

case of the small and unorganised sectors where the workers suffer from a lack of internal

19 For details see: Harry Arthurs, supra, note 8.

20 1 .J. Glasbeck, "A Role for Criminal Sanctions in Occupational Health and Safety” in Meredith
Memorial Lectures, 1988 (Cowansville: Yvon Blais, 1989) 125 at 139.

21 For the debate on the use of criminal sanctions See: Glasbeek and Rowlands, "Are Injuring

and Killing at Work Crimes?" (1979) 17 Osgoode Hall Law Journal 506, Sullburth, supra, note 16 at
241,
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cohesion and ability it is only the use of coercive and prosecutorial force which provides an
incentive for compliance. Admittedly the prosecution process has its limitations but in the
presence of a continuous onslaught on the workers, the use of force can find no better
justification. The fact that needs to be brought out is that voluntary disregard of statutory
regulations or violations which result from employer carelessness and negligence are serious
criminal offenses and could result in the imposition of heavy fines and imprisonment. The
imposition of "cgregious” penalties which are exemplary in nature or the introduction of
corporate or industry-wide fines which transfer the benefits to the entire industry and not
limit them to single units are other policy options.

The fact of the situation remains that occupational health and safety are important
public issues and in spite of the benefits of the internal-responsibility system cannot be left
at the complete control of the market forces. Even when the need for increasing the power,
participation and self-regulation of the workers are being realised, it is also becoming clear
that without state support those advantages would soon be lost.22 The supportive nature
of the state role highlights the inspection and prosecutorial powers in the hands of the state

and the need for them to be more effectively and efficiently exercised.

iii. Inspection

State inspections traditionally have been used as regulating programmes to identify
hazards, set standards and related procedures to eliminate and control such hazards, establish
control structures and monitor the effectiveness of these structures to ensure
effectiveness.? Admittedly the process tends to be cost-heavy and bureaucratic. The state’s
present financial accountability makes it more difficult to invest money without justifying the

cost. The occupational health and safety field has, however, shown a positive justification for

2 Michael D. Parsons, "Worker Participation in Occupational Health and Safety: Lessons from
the Canadian Experience” (1988) 13 Labor Studies Journal 22 at 32.

2 For more details on inspections see: International Labour Organisation, Reporr of the Tripartite
Mission on the Effecnveness of Labour Inspection in the Unued Kingdom (Geneva: International
Labour Office, 1982), Worker’s Compensation Board of B. C., Report on the Effectiveness of Accident
Prevennion Inspections (December, 1975) (Chair: K. Mason); R.S. Smith, "The Impact of OSHA
Inspections on Manufacturing Injury Rates” (1978) 14 Journal of Human Resources 145; D.P.
McCaffery, "An Assessment of OSHA's Recent Effects on Injury Rates” (1983) Journal of Human
Resources 144; Sandra Dawson, supra, note 16 at 207.
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an increased investment in state regulation.”* The focus for concern nceds to be on
making the regulation cost-efficient and effective rather than reducing it altogether.

For the conduct of an effective inspection, the state will have 10 increase the budgetary
resources available for occupational health and safety.? Although over the years with an
increase in public awareness and worker concern those allocations have witnessed an
increase, the situation still fails to meet the need of the day. The namber of nspectors
available still remains grossly disproportionate to the number of establishments and workers
to be regulated. When comparec to the state’s spending in other less important fields this
brings out the lack of commitment which the state has shown towards enforcing regulations
on health and safety.?®

The increase in resources would allow the inspection staff to be more comprehensive
in their efforts and provide better support to the internal-responsibility system.?” To
maintain the pressure on the employers and obtain worker confidence an increase in spot
inspections conducted on a random basis could be undertaken in addition to the regular
planned inspections. Pre-operation checks of special equipment, new equipment inspection
and critical part inspections conducted in a regular and efficient manner could significantly
reduce the workplace safety risks. Beside the safety aspect, the inspectors need to focus on
the health risks through provisions for adequate testing and monitoning of the work
environment.

It is necessary in the conduct of the inspection that the parties concerned are involved.
This is where the health and safety committee and the safety representatives can be of
assistance. As they are better aware of the practical problems and deal with the risks on a
day-to-day basis, the relationship between the state regulatory staff and the internal health

and safety organisation of the firm is of the utmost importance. In the presence of an inter-

24 see J. Braithwaite, To Punush or Persuade (Albany: University of New York, 1985) ch 4.

% For support on this view see: Phil James, supra, note 16 at 97.

% For example in Ontario there 1s provision for only 312 inspectors who are supposed 1o
regulate more than 3.5 million workers in 178,194 establishments. H.J. Glasbeek, supra, note 20 at

136.

‘ 27 For a discussion on how to conduct an effective inspection see: Kevin A. Stewart, Effecave
Workplace Inspections { Canadian Centre for Occupational Health and Safety, 1939).
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related, two-way relationship the two could learn to depend upon each other for
informational and enforceme: .upport providing a more cost-efficient and effective
structure. By involving the workers in the inspection process and making available to them
all the concerned information it would help increase their level of understanding and provide
them with a chance to help in the establishment and monitoring of the control structures.

An informed and knowledgeable worker participation could also lead to an inspection
schedule which is more efficient and responsive to the worker needs. By obtaining feedback
from the workplace and responding to the worker demands the inspection staff could
distribute their workload in a manner which takes into account the level of regular
inspection required. This form of regulation has, however, higher chances of success in
organised workplaces where the workers have sufficient power and capability to exercise
their rights than in smaller workplaces. In smaller more unorganised workplaces, regular

inspections remain the only option.

iv. The Special Case of the Unorganised Sector

The present rate of unionisation in the Canadian workforce is only 39%,28 still
lcaving the majority of workers to depend upon their individual bargaining strategies to
cffect workplace reform.Z? Even when it is recognised that in certain extremely hazardous
industries, such as mining and construction, it was these very issues which prompted
unionisation, it is also the case that a greater number of emerging hazardous occupations
remain outside the purview of the organised sectors. In addition, the success of the unions
has largely been confined to the relatively bigger establishments which are already more
structurally balanced to deal with the health and safety issues.

In conditions where a larger portion is employed in the unorganised sector and then
further sub-categorised in the smaller firms, the chances of employer domination and market
control is extremely high. While unions do attempt to equalise their gains and ultimately the
improvements obtained at the organised workplaces do filter down to the unorganised

establishments, the pace of the process is pathetically slow and the proportionate harm being

28 Source: The Canadian Labour Climate (Labour Canada, 1987).

Y Fora comprehensive discussion of the special problems of unorganised workers see: Ashford,
Crisis in the Workpl-ice (Cambridge: MIT Press, 1976) at 373. Also see: Sandra Dawson, supra, note
16 at 259.
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suffered unacceptable.

The state in dealing with this section of the workforce has a special and Icading role
to play. As one of the prime drawbacks of the unorganised sector is the lack of adequate
informational and technical support this should form the prime focus. Having alrcady
discussed the need for providing information in an earlier section, it need only be
emphasised that the primary target should be the unorgamsed sector, for besides the state
they possess no other means to obtain such support. Although the unions will continue to
play a part in promoting the general cause of the worker their slow rate of progress and
interr:al constraints make it futile to depend completely upon them to provide the lead role.
A possible solution to remedy this could be to facilitate the unions in equalising the gains
obtained. The state could provide legal support for the accepted conditions making it
mandatory for the entire industry or sector to comply.

At the state’s levl, the emphasis on targeting the unorganised sector could be achieved
through specific programs which are designed for the unorganised workers. An increase in
informational services, bringing the total workforce under the preview of the Occupational
Health and Safety Act, mandatory appointment of committees or representatives in each
establishment, providing free legal services, an increased access to the state’s administrative
structure, educational programmes, training sessions and statutory requirements for
maintaining and filing of returns are some of the ways in which these programs could work.

Mention needs to be made here of the state’s enforcement strategy, which data
suggests concentrates more on the organised rather than the unorganised sectors. ™ As
already mentioned, the state needs to retain its presence in supporting occupational health
and safety through its coercive influence and for that purpose an increased attention in the
small firm and unorganised sectors is required. The organised workers are more capable of
self-regulation and possess relatively better structural support .0 obtain employer compliance.
The unorganised workers lack such essentials and hence require the state’s support and
oversight to prevent them from being completely regulated on the market cnteria. With the
help of the state regulatory enforcement it would be easier for these workers to attempt
internal-regulation, and in case of blockades use the state’s presence to obtain the desired

reforms. Still this does not imply that the sole catalyst for state intervention should be

30 For support see: Snllbuth, supra, note 16 at 243
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worker demands, for in some situations those may not be forthcoming, Here it is the state’s

internal capability for intervention which needs to be exercised.

v. The Special Case of the Small Firms

As detailed in the previous chapter, the size of an organisation has peculiar influences
on the health and safety risks present at the workplace.?! The inability of the workers
employed at such workplaces to obtain information and the internal administration,
organisation and financial vvinerability of the firms increase the chances that the priority
given to the health and safety issues is going to be overridden by the other financial
concerns. Even if an attempt is made to decrease the workplace risks the initial costs could
be too high for the firm to meet. In such a situation, if unassisted the firm is liable to ignore
the health and safety concerns altogether and no amount of internal-regulation would make
any difference.

The state in coming to their assistance can provide the necessary financial and
structural support to re-affirm the balance. In addition to the previously suggested policy
options, the state could provide the smaller more vulnerable firms with special assistance in
terms of tinancial support to meet the cost of capital investments. When combined with an
increase in informational support and technical consultative services the firm could be helped
to overcome their internal disabilities. In this regard the suggestion for maintenance of group
health services would provide an economic and practical solution.

The point which needs to be re-emphasised is that because of their size, financial
constraints and limited worker organisation the smaller firms pose a greater health and safety
threat than the larger establishments even if operating in comparatively less hazardous
environments. The state needs to devote more attention to these firms for without that
regulatory and supportive influence their internal capability to achieve workplace reform

becomes seriously distorted.

B. Policy Instruments for Regulation
If one is to accept the argument that commonality of interest between workers and

management is a determinant of the economic analysis then it would be logical to attempt

31 Also see: Ashford, supra, note 29 at 366,
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to control that economic situation and insure compliance with health and safety regulations
in spite of the conflict of interest. Since external economic vressures arc important
influences on the firm and the incentives to transfer the cost for providing health and safety
facilities onto the society outweigh the deterrents, the problem of forcing the firm to
internalise the costs is an important part of the state’s policy. An initial attempt on this score
has been made through the worker compensation schemes, but that relates morc with the
post-harm situation. While the compensation schemes have provided some benefit by raising
the slogan of "safety pays" they are not as desirable and cost effective as prevention, For
reasons detailed in chapter 3, the market on its own is not bound to internalise these costs
nor provide for preventive measures. Deficiencies in the knowledge of health and safcty
risks, the short-term outlook, the discounting attitude of the employer and the variety of
social, cultural, psychological and environmental pressures on the workers which convince
them to accept the risk as an inevitable part of the job emphasize the need for state policy

initiatives. This is sought to be achieved primarily through two policy instruments.

i. Legislative Standards

Standards refer to the established guidelines which require certain aspects of the
environment to be regulated and maintained at specified limits. Similarly, they specify
restrictions on the use of certain types of equipment without specified safeguards and the
maintenance of certain facilities at the workplace for maintaining and promoting worker
health and safety. For example standards regulate the level of noise which is acceptable, the
maximum number of workers which can work in a workplace in proportion to the space
available, lighting, ventilation etc. Enforced by the use of penalties and force they provide

the coercive dimension for ensuring compliance with health and safety regulations.*

32 For details on standards and their enforcement strategies see: Ray jentes, Canadian
Occupational Health and Safety Standards: A Discussion Paper (Canadian Centre for Occupational
Health and Safety); G.B. Reschenthaler, Occupational Health and Safety in Canada: The Economics
and Three Case Studies (Montreal: Institute for Research on Public Policy, 1979); MendclofT,
Regulanng Safety (Cambridge: MIT Press, 1979).
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The drawback in the use of this policy instrument is in relation to the methods by
which these standards are established and enforced.® As the standards are used for very
specific hazards, they face the restrictions of scientific evaluation and over-regulation. The
absence of conclusive evidence of harmful effect, the limited research being conducted and
the speed with which new materials are being introduced into the production process, make
the regulatory response very limited in scope. Since a certain level of risk is classified as
acceptable to ensure the provision of essential services the criteria for determining that
acceptable level presents an opportunity for abuse. Also, the standards are a product of the
state’s law-making process and suffer from all the administrative and bureaucratic limitations
inherent in that process. Requiring the use of coercive force and a regulatory oversight to
ensure the enforcement of the standards again brings into question the cost-effectiveness of
extensive and enforced regulation by a third party external to the workplace.y'

For a better operation of the standards as a policy option, it is essential that the limits
of bureaucratic, legal and enforcement costs be recognised and attempts be made to adapt
the system towards reducing these costs and inefficiencies. Out of date and obsolete
standards need to be continuously updated and where not required done away with. On-site
advice and consultation needs to be more accessible so as to make the standards more
suitable for the individual establishment and a continuous monitoring system needs to be
established which not only targets the large unionised or more hazardous organisations but
also responds to the lesser more trivial dangers at the smaller workplaces. In this connection,
the need for worker education and knowledge with the capability of internal monitoring and
detection of violation comes into consideration. Although complete reliance on the worker
to detect non-compliance would be inappropriate, in larger firms with higher unionisation

rates an increased dependence on the internal-responsibility system could be attempted. This

33 For details about the determination and enforcement of standards see: Hushion, Oglive
Associates Limited, An Assessment of the Effectiveness of the Government Decision-Making Process
in the Field of Occupational Health and Safety (Economic Council of Canada: Technical Report No.
5, 1981); Eric Tucker, "The Determination of Occupational Health and Safety Standards in Ontario,
1860 - 1982: From Market to Politics of..." (1984) 29 McGill Law Journal 260; Evan E. Anderson,
"Regulation of Workers Safety Through Standard Setting: Effectiveness, Insights and Alternatives”
(1986) 37 Labor Law Journal 731.

34 For a discussion on the disadvantages of the standards approach including further references
see: Manga, Broyles & Reschenthaler, Occupational Health and Safety: Issues and Alternatives
(Economic Council of Canada: Technical Report No. 6) at 285,
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would free scarce resources for a better and more cfficient regulation of the smaller firms.
In spite of the benefits the practical problem of enforcement does lcad one to believe
that unless the parties voluntarily adopt and comply with the standards, admmstrative
enforcement could be a difficult task. To further this spirit of voluntary compliance it would
serve the interests of the persons formulating the standards to cbtain the input of the partics
concerned;3 when the standard has been established on a consensus the chances of it
voluntary adoption increase. In addition, the state could promote the use of industrial
standards established through direct consultanon of the partics concerned on matters which
are not of sufficient gravity to require absolute limits. Starting from the plant level, where
the workers and employers operating through the joint health and safcty commuttees could
establish proprietary standards for the single firm, to the industry level, where persons with
a variety of interests could participate in recommending the adoption of industry-wide
standards. In furtherance of this suggestion an advisory board could be established at the
provincial level which would on receiving a general consensus on the desirability of a
particular standard promulgate the regulatory guidelines.3®
Although off and on the standard approach remains the subject of cnticism, until an
effective alternative is found this approach remains an important strategy for workplace

improve:ment.37

State attempts at streamlining the system for establishment and regulation
of these standards and the use of this strategy in addition to other policy instruments could

increase the efficiency of state intervention.

ii. Economic Incentives

The other policy alternative in promoting and maintaining a common interest between

3 For support on this suggestion see: Michael S. Baram, Alternatives to Regulation (Lexinglon:
D.C. Heath and Company, 1982) c. 3; Ashford, supra, note 29 at 497.

3% For further detals about the use of nongovernmental standards and the apphcation
implications see: Baram, /bud. at 55.

3 In this regard the study conducted by the Economic Council of Canada recommended that "the
government should rely much less on the standards approach to reduce 1njury than it would hitherto,
ifand only if other instruments are implemented.” For details see: Manga, Broyles & Reschenthaler,
supra, note 34 a1 2885,
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workers and employers is through the use of economic incentives.>8 By decreasing the
costs for promoting health and safety, or conversely by increasing the cost of health and
safety accidents, the state can create a financial incentive for the employer to voluntarily
take the initiative in improving the work environment. Traditionally this form of state
intervention has been restricted to the adoption of workers compensation schemes, which
operating on the pattern of financial contributions helped balance the economic analysis in
favour of sk prevention.

Although an increased state intervention in the market is bound to raise criticism from
the hard core proponents of the free market, the case of occupational health and safety
provides a sufficiently important objective to justify such policies. The state’s role on  this
front can be seen as providing economic incentives and financial subsidies to assist the firms
in mceting the cconomic costs of health and safety promotion. This assistance ne«d not be
given i direct form, but can also be channelled through the subsidising of research facilities,
information agencies, firms involved in the manufacture of health and safety monitoring and
protection equipment etc. The provision of tax and budgetary incentives offers another
alternative. 3 The importance of this form of state support has yet to obtain adequate
recognition, but the potential for use remains unlimited.

Another form of economic influence which could provide an incentive is the state’s
procurement power.“0 The state is involved annually, directly and indirectly, in the
procurement of millions of dollars worth of goods and services. In addition, the state also
holds responsibility for the issuance of contracts and sub-contracts, grants and loans, all of
which provide it with an extraordinary power through which to influence the internal policies
of the recipients. The state’s ability to attach conditions and blacklist applicants can be used
as persuasive threats to ensure compliance with health and safety guidelines.

Differences in the nature and form of incentives may require the adoption of a variety

of measures to be used as an interrelated group. A proposal for one such sub-section has

38 See: Donald . Dewee, "Economic Incentives for Controlling Industrial Disease: The Asbestos
Case” (1986) 15 Journal of Legal Stwudies 289; Ashford, supra, note 29 at 19

39 Baram makes another suggesuon in terms of providing government-subsidized insurance in
high risk areas, such as at nuclear energy facilities. For detalls see: Baram, supra, note 35 at 83,

40 For morz details on this suggestion see: Michael S, Baram, supra. note 35 at 109
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been made in the form of an "injury tax", which would provide a monetary penalty for cach
injury sustained during the work process.*! These and other incentives can help provide
the state with the desired leverage to promote and maintamn the common interest between

workers and the management.

C. Equating the Power Relations

In the previous chapter one of the main grounds for criticism against the internal-
responsibility system was its dependence on the presence of equality amongst the workers
and employers. The traditional view had seen workplace control to be the solc prerogative
of the employer and although the subsequent legislative imuatives have recognised the need
for cooperation and joint responsibility, they did little in practice to equate the relationships
at the power level. The statutes now require the cstablishment of joint health and safety
committees and recognise certain individual nghts such as the right to refuse unsafe work
and the right to information. However, the structural incquality between the participants and
the limited scope of the legal rights continue to reflect the employer’s dominance. Although
the acknowledgen.ent of equality is an important gain for the workforce, unless that
perception is translated into reality through state support the system stands a fair chance of
being subverted in the name of equal power.

As the relationship is and has been prone towards employer domination, the state
should ensure that the workers are provided with the necessary support, legal and structural,
to attain an increased equality in the relationship. In addition to the provision of information
and knowledge, as discussed in the following section, the state in furthcrance of its objective
of enhancing the workers’ power could provide them with more effective legal nghts. This
does not mean the provision of additional legislative provisions or an expansion in the
bureaucratic structure but only refers to making the existing rights more practical and
effective. Since it is through the legislated rights granting access to information,
establishment of joint health and safety committees and the right to refuse unsafe work that
the state has sought to equate the parties, suggestions on how these rights could be

effectively used in furtherance of that purpose forms the basis for this section.

4l see: K.S. Smuth, The Feasibility of an ‘Injury Tax’ Approach to Occupational Safety” Law and
Contemporary Problems (Summer/Autumn) 730 - 744. Quoted in Manga, Broyles & Reschenthaler,
supra, note 34 at 281.




129
§. Joint Health and Safety Committees

Joint labour-management committees are one form of worker participation that was
chosen in the internal-responsibility system. In spite of their many benefits, the working of
these committees has remained bogged down by the limited scope of their authority and the
restricted base from which they operate. As detailed in chapter 2, the committees are only
mandated in workplaces employing above a certain minimum number of employees. Even
there, their activities are restricted by legal boundaries and their recommendations remain
only advisory in naturc. Keeping in view the advisory nature of their functioning and the
limited knowledge and informational base from which they operate, it is not surprising that
their functioning has been heavily criticised. %2

Regardless of the actual operation of the committees, data has shown that the presence
of the committee at a workplace is to a large extent dependent upon the rate of unionisation
at the workplacc:.“3 This relationship between unions and the committees indicates that,
firstly, the chances of there being a committee at a workplace are higher in unionised
establishments and, secondly, the effectiveness of their activities is to large extent dependent
upon such worker organisations. In view of the minority of unionised workplaces, the fact
remains that the chances of there being a committee or the available committee being
effective in a majority of the workplaces remains slight. The problem is also aggravated by
the large number of smail to medium firms which operate below the limits set for
establishing the committees.

The solution in this regard has been suggested in the form of enhancing the
committecs’ operational powcr."'4 By providing the committee with real powers of
enforcement, such as the power to shut down unsafe operations,*> a greater access to

technical information, enhanced inspection powers including the power to demand external

42 See: Larry Gauthiers, supra, note 16; Richard Fidler, supra, note 16; Richard Brown,
"Canadian Occupational Health and Safety Legislation” (1982) 20 Osgoode Hall Law Journal 315.

43 Suitvirth, supra, note 16 at 233.
44 See: Michael D. Parsons, supra, note 22.

45 See; Larry Gauthiers, supra, note 16 at 181; Richard Fidler, supra, note 16 at 349,
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testing or monitoring besides being allowed to conduct the same on its own,* the
functioning of the committees can be made more responsive to the risks at the workplace.
To attain the desired level of effectiveness the committee needs to play a more important
role in the decision making process, especially in policy decisions which are to have a long-
term effect upon the health and safety of the workers, such as the setting up of produciion
facilities, its design etc., These additional powers need to be granted in conjunction with
state’s informational and prosccutonial support. To ensure that the benefits of the
committees are not restricted to the large-scale organised sectors alone, the coverage of the
Occupational Health and Safety Act should be extended to all the workplaces irrespective
of the number of employees, though in smaller establishments instead of the committee a

safety representative could be appointed with similar powers of enforcement.?’

ii. The Right to Information

The availability of adequate information and knowledge forms a prercquisite for the
exercise of any statutory right. If a worker is not able to recognise or identify hazardous
situations, how can it be expected that he would refuse to perform that work or refer the
matter to the joint health and safety committee? It is only in the presence of information
and knowledge that the available legal instruments can be utilized. Beside the need to
generate and disseminate information by the conduct of research, certain levels of
information are already available, but because of employer interests and the natural tendency
to retain complete autonomy over the decision-making process are not made available to the
worker. In recognition of this reluctance on the employer’s part to divulge such essential
information, the establishment of statutory rights became essential. However, the practical
operation of these rights remains deficient.*®

The very structure of these rights operates against the workers. Firstly the worker is

expected to initiate the disclosure by making a request for information. In the absence of

46 See: Richard Fidler, supra, note 16 at 349.
47 Pid
48 For drawbacks in the existing right to information see: Elihu D. Richter, "The Worker’s Right

to Know: Obstacles, Ambiguities and Loopholes” (1981) 6 J.H.P.P. L. at 339; Richard Brown, supra,
note 42 at 91.
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such a request the information that is made available is bound to reflect just what the
employer wants to convey, and furthermore will be presented in a manner intended to
reduce the actual value of its content. How can a worker in the absence of external support
be expected to know what to ask or know about the authenticity of the obtained data? In
situations where information is given, voluntarily or in compliance with legislative
requiiements, it does not provide sufficient content or clarity to be fully comprehensible. The
merc statement that smoking is dangerous can only have a limited effect, but if personal
effect could be detailed the level of understanding would increase dramatically. The
information needs to be supported with the results of the conducted research and illustrated
through medical effects presented in a manner which ensures personal relatability. This
deficiency is further highlighted in the case of health hazards where the latent nature of the
effects can result in undermining the gravity of the risk. Even in cases where the provision
of information has been legislatively required, the use of confidentiality clauses and statutory
exceptions containing broad and undefined terms such as "potential economic value’,
"material financial gain" and "material financial loss™ can act as effective barriers to
disclosure.*

State support forms the only means through which these limitations can be tackled. The
recently adopted WHIMS structure illustrates the level at which such polices need to be
adopted and the pivotal role the state has in making these effective. However, knowledge
about the identity of a material or .ts components is not sufficient unless the workers are
also made to realise the effects, inmediate and long-term, which such substances can
produce. In this regard, beside the role of the state in generating and distributing
information, what is needed is to provide proper regulations for employer disclosure. By
increasing the responsibility of the employer to obtain and disseminate relevant information
it would not only increase the workers’ capability in identifying hazards and demanding
reform but would also serve to heighten the employers’ awareness of the problem. Providing
the workers with access to their own experts, regular monitoring of the environment, receipt
of information on present advances and research being conducted, disclosure of in-house
studies and reports of investigation and inspections, availability of inspectors’ reports or

compliance orders and workmen compensation board data sheets provide some of the means

49 For reference to these terms in Ontario’s legislative policy see: Chapter 2 note 89 - 90.
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through which this can be achieved.
Although it is a little idealistic to assume that through legislative provisions the
employer could be forced to divulge what he seeks to conceal, the enhancement of workers'
power and the creation of an atmosphere where information can be demanded and obtained

should go a long way in enhancing the workers’ position in the employment relationship.

iii. The Right to Refuse Unsafe Work

The statutory right to refuse unsafe work has formed another method through which
the state has sought to alter the power relations at the workplace. The right has existed in
the common law for quite some time, but the diminished chances of success and the
relatively high cost of enforcement in terms of job loss discouraged its practical exercise. This
deterrent was also to some extent based upon the theories of a voluntary assumption of risk.
Work hazards were seen as being normal to the job and the worker on an assumption of full
knowledge and rationality was believed to have voluntarily accepted the employment along
with the risks involved.

The same principle now finds recognition in the statutory right with the creation of an
exception which restricts the right’s application in circumstances where the risk is scen as
being normal to the job. The presence of such arbitral standards which measure "normal” risk
and determine whether the worker had a reasonable belief of risk still operate against a frec
and fair exercise of the right. Inadequate information and the fear of reprisals are additional
contributory factors undermining the efficiency of the right. The criteria for resolving a
dispute of whether the right was validly exercised or not may have changed since the
common law but the scope remains the same.>?

Since work refusal is only practical when reasonable grounds exist to justify such
refusal, the right provides only a limited tool in the hands of the workers. To ensure a more
effective exercise the state has to provide more subjective standards for evaluation of the
employees’ beliefs. Subject to reasonable limitations his personal fears and feelings must be
taken into consideration. The use of the joint health and safety committee for determining

the validity of such beliefs or deciding upon the risks involved could provide an effective

50 For additional criticism of the right to refuse unsafe work see: Stllbirth, supra, note 16 at 234;
Richard Brown, "The Right to Refuse Unsafe Work" (1983) 17 U. B. C. L. Rev. 1.
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alternative. The worker should be allowed to rcfuse work not only from fear of personal job
hazard but also from the risk created by another’s job. As certain hazards are not individual
specific but affect the complete workplace, strikes on the issues of health and safety should
be allowed. However, to prevent an abuse of this right the right to strike should only arise
after the normal complaint procedure has failed to resolve the dispute. The provisions
preventing lay-off or other such reprisals need to be expanded to cover other workers
involved in the process which because of the refusal may have to be shut down and hence
could suffer similar n:prisals.51 Provisions in regard to the payment of salary even when
employees are laid off, as exist in Quebec, would serve to strengthen the right.

In the exercise of the right, 1he role of the state’s regulatory officers also comes into
consideration, as it is mainly on their decision that the validity of the exercise is decided. In
this regard, if the employees were to be provided with a greater power to request inspection
from the state or the committee,>? it would help remove the informational short-fall and
the Hobson's choice dilemma which the employee faces when confronted with a dangerous
situation.”

The effective use of the above stated right, when seen in combination with those
requiring the provision of information and the establishment of committees, could provide
the worker with an enhanced workplace leverage to demand a reduction of the health and
safety risks. Although complete equality is not possible and can never be achieved, by
assigning the responsibility for health and safety to the workers and providing them with the
authority to back it up, the state could help establish a better balance between the
concerned parties. The need for state intervention has time and again been expressed but
the point of emphasis remains the effective nature of that intervention. Merely issuing policy
statements recognising worker-management equality would not help provide effective
solutions. Express intervention and the provision of balancing rights are needed to ensure

that such equality is actually attained in practice.

3! See: Sullburth, supra, note 16 at 235.
52 Richard Brown, supra, note 42 at 101.
53 Richard Brown in referring to this dilemma explains it as "refuse and seek statutory protection

- which may be denied at worst or awarded belatedly at best - or continue to work with no right to
force an inquiry by an inspector.” Richard Brown, supra, note 42 at 102.
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D. The State as an Educater and Information Source
In the previous chapter it was suggested that on the assumption of a common interest
between labour and management the present trends in reform showed the need for
enhanced cooperation and mutual accommodation. The analysis in such situations saw the
drawbacks more in terms of inadequate information and the necessity for improved
education rather than an adversarial outlook. Although the presence of such a common
interest has become a question of dispute most authonties would accept that adequate
knowledge 2nd information are essential components of both systems of regulation.’* Even

the most ardent free market proponents agree that the market fails to provide an adcequate

*level of such information, especially in the case of the worker.??

In such situations the state role assumes significance, as the structural bias against
sufficient worker knowledge (and employer ignorance to a somewhat lesser extent) can only
be remedied with external state support. The state’s role within the system becomes that of
ensuring the availability and generation of an adequate and comprehensible supply of health
and safety information. This can be achieved through the subsidising of research faciliics,
providing support to labour for the dissemination of information and providing statutory
requirements which ensure greater access to information held by the employer. In addition
the government itself contains a substantial power of disclosure through the public agencics
and by means of adverse publicity can effectively bring the public pressure to bear on the
deviant parties.’® By ensuring availability of sufficient and reliable information and public
condemnation of activities which constitute a health and safety risk the statc can provide

effective support to the workers in promoting health and safety.

i. The Generation of Information
Considering the resources required to obtain relatively authenticated results, the latent
nature of the symptoms in the case of health research and the rate at which new substances

are being developed or combinations being tried, generating information for every aspect of

54 See: Ashford, supra, note 29 at 15.
55 For details see: W. Kip Viscusi, Risk by Choice (Cambridge: Harvard University Press, 1983).

56 For further information on this aspect of government influence see: Michael S. Baram, supra,
note 35 at 119.
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the workplace risk is not a very practical proposition. This does not mean that the task
should be given up as hopeless, but goes to show the magnitude of the problem and the
amount of resources, ume and participation that would be required.’’ Sadly, research on
occupational health and safety to date has not received the attention it deserves. The state
too has withheld its hand and the major sources continue to be the management-supported
research facilities. Although it would be incorrect to portray the information generated from
such research as biased or unreliable, management’s association with the projects and its
discretion over the nature and direction of research could influence the results obtained,
while the subjective perceptions created by such involvement could lead the workers to view
such information with a level of distrust, irrespective of the scientific facts.

An increased state role in the generation of risk information is essential to ensure that
the process is speeded up and retains an autonomous image. In this regard, support can
come through the direct funding of private research facilities or the establishment of state
research institutions. Universities and medical research establishments provide the other
sources. The establishment of a research fund with contributions from the government, the
employers and the workers has also been mooted and could provide an alternative option.
Further, an increased cmphasis needs to be given to emerging health hazards which are a
consequence of the relationship between workers and environmental influences.
Psychological and emotional problems are emerging as the occupational hazards of the
century and in view of the paucity of medical research require increased research in those
sectors. Developing technologies and new substances require priority attention as by
controlling and regulating their introduction, a long term solution to the health and safety
risks becomes more attainable.*8

Even when the barriers of employee mobility, inadequate background data and the
confidential nature of certain information continues to hamper effective research, the state’s
administrative structure and financial capabilities place it in a better position than
participants in generating the relevant information. It is evident that constraints for effective

generation of information are many and will remain, What is needed is leadership and the

37 For a more comprehensive review of the informational aspects in the | :alth and safety arena
see: Ashford, supra, note 29 at 15, 96, and 482.

58 Ashford, supra, note .9 at 16.
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will to work in spite of such limitations.

ii. Distribution of Information

In the presence of an adequate supply of health and safety information, the problem
then becomes that of distribution. If the persons most concerned and affected by the heaith
and safety risks remain uninformed or ignorant about the dangers, it would be of little usc
to generate such information or provide elaborate schemes for prevention. The probiem lies
not only in ensuring that the information reaches the concerned partics, but also that they
understand and appreciate the gravity and value of its content. The style of presentation and
the message sought to be conveyed both have to be fashioned at a level comprehensible to
the listener.>®

The unstructured level at which information is presently generated creates an unequal
access, allowing vested interests the opportunity to withhold or distort damaging information.
This conversion of vital and essential information into a bargaining and political tool to be
used by those with greater access in favour of their personal and short-term interests
constitutes a serious limitation in effecting improvements at the workplace. In addition, the
intricate web of legal rights which allow confidentiality and the withholding of certain
essential data illustrate the point that ensuring efficient distnbution is not a matter best left
to market determinants.%® The problem is serious and the resultant damage of sufficient
gravity to warrant state intervention and support.

The state’s role in distribution of information applies with equal importance to workers,
employers, professionals and the public although the greatest emphasis needs to remain on
worker education. For the workers the scope of coverage could be categorised under three
headings:

a) Worker education and information in respect of their legal rights, including the processes
through which such rights can be exercised.

b) The distribution of technical information regarding the risks prevalent at the workplace.
c¢) Training of the workers for more effective recognition, prevention and monitoring of the

59 For details about worker problems in understanding the available information see: Elihu D.
Richter, supra, note 48.

0 See: Ashford, supra, note 29 at 16.
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potential hazards.®!

The second two categories are of significance as it is only in the presence of a trained
and knowledgable workforce that the demands for reform would obtain the desired results.
Also the worker’s ability to exercise his statutory rights and the working of the joint health
and safcty committees are to a great extent dependent upon the availability of informational
support.

The distribution of information should not be restricted to the direct methods alone
as a week or two of training or the provision of safety and health literature is not sufficient
to improve the situation. However, it would permit a more efficient monitoring of the
situation and provide better feedback for future regulation and research. In addition, the
knowledge obtained would ensure that in case of doubt or perceived risk the worker or
cmployer would be more likely to ask for professional advice. In this manner there would
be an increase in regulatory demands coming from within the workplace rather than
complete reliance on periodical inspections to remedy risk-prone conditions.

In addition to seeing that the generated information is effectively distributed, the state
also has a responsibility to ensure that the available information is then put to effective use.
In relation to the workplace, this translates into policies of persuasion and prosecution. In
regard to employer decision-making an added effort is required as in spite of the available
information some e¢mployers may choose to ignore the dangerous nature of the process or
despite available alternative materials and safety equipment may refuse to effect the
necessary changes. In those situations an important objective of public policy becomes the
creation of public awareness and the promotion of concern through the generation of risk
information and public condemnation of the parties’ actions. The state’s administrative
machinery is ideally suited for this purpose and could have effective consequences if used
in the right manner. In the present age of increased public awareness, the adverse publicity
can have serious consequences for the concern=d employers and force them to make

voluntary changes even where strict and extensive regulations have failed.

61 See: Ashford, supra, note 29 at 482,
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E. Manpower Development
Occupational health and safety has evolved from being seen as a mere sub-issue 1n the
business world to a field in itself. Characterised by the need for a high degree of expertise
in areas ranging from medicine to engineering the manpower requirements of this ficld arc
cause for serious concern.®? The serious deficiencies in the existing manpower availability
emphasise the need for development of a long-term manpower policy which could help
provide the industry with the number of skilled and technically-capable personnel so essential
for enhancing the workplace health and safety. The manpower nceds in the occupational
health and safety field can be classified into four categories -

a. Enforcement personnel.

b. Researchers who help identify and monitor the risk at the workplace.

c. Personnel involved in preventing and protecting the worker from the heaith and safety
risks including those who treat the workers from the ill effects of exposure to those risks.
d. Persons who can teach and communicate the skills needed in each of the previous sub-
sections.®>

The creation of an adequate supply of professionals in each of the above categorics
involves a substantial period of time, as the learning curve in each category is structured in
relation to the level of specialisation required. Ensuring the provision of a sufficient number
of trained personnel would require changes in the educational and social structures,
something which can only be done at the state level. Policy decisions on the choice of
intellectual capability required, the time period of training, the responsibility for incurring
the cost of such education, the financial incentives and returns which the professionals would
require and desire, the re-training schedules and the generation of a class status in addition
to the motivational and commitment issues are all important considerations which the state
needs to determine.

The state in this area can help by establishing a broader policy guideline to restructure
the present imbalance and helping in the generation of an adequate supply of occupational
health and safety personnel. As the field is covered by a vast number of disciplines and
requires the coordinated expertise of various professionals, the required structural reforms

are only possible if undertaken at the state level. Keeping in mind the false images of an

62 Ashford, supra, note 29 at 426.

63 Ibid. at 426.
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adequate supply that the market generates as compared to the socially desirable needs, the
state should seek to increase the availability of trained personnel while at the same time
ensuring that the industry responds to the increased supply. In rejecting the common interest
and equality assumptions and viewing the shift towards increased worker participation it is
going to be these professionals who would provide the informational and technical support
to the state and the industry. For that purpose it is also essential that their neutrality be
ensured, as bias in favour of any one party could undermine the desired objectives. Infusing
in them the motivation and commitments, the desire should be for the creation of a separate
class which operating from its status position could retain a measure of autonomy in decision
making.

The mecasures to achieve this objective of manpower development could be directed
through increasing the subsidization of health and safety education, increasing the availability
of training programmes, providing training grants and supporting unions in their efforts at
increasing their knowledge of health and safety issues. By increasing public awareness and
ensuring a better regulation of the statutory norms the state could create a ripple effect to
increase the demand for such professionals. Mandatory staffing policies and increased worker
awareness would itself create the promotion of career opportunities which are essential to
enhance the status and future of a professional field.

The legislated standards, government attention and public awareness are already
creating the conditions which could increase the demand for such professionals. What
remains is to ensure that the supply meets the demand. The market alone is incapable of
ensuring the availability of a sufficient number of capable and skilled personnel or when
available to ensure that they are effectively distributed. The reluctance of the employers and
the inabality of the workers to invest the resources necessary in generating such manpower
resources have caused the situation to further deteriorate. Even the government has lagged
behind in its role of supporting the manpower development. What little support has been
provided has concentrated on the safety aspect of the problem as that has generally received
more attention even in the legislated initiatives. The disregard shown to the health sector,
by both industry and the government, has contributed to an already-distorted manpower
market.

On the whole, the state’s role for occupational health and safety manpower
development cannot be overstated. The need for a coordinated multi-disciplinary effort is
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essential in reducing the workplace risks and the state could provide the necessary guiding
authority to bring that about.

F. Legislative Initiatives in Related Areas

Any form of state activity can be related to occupational health and safety but some
areas find a closer, more direct, relation than others, such as the environment, product satety
and public heaith fields.% Legislative initiatives in these arcas can provide an cffectve
means of controlling the levels of workplace risk.

The environment and its importance in our lives has found new recognition with the
increased public awareness. The state has traditionally played an important role in
environment control but that role has seen significant changes in recent years. State
regulation of the air, water and natural resources form only a part of the comprehensive
state involvement in the environmental field. All such state regulation has an influcntial
effect upon the industrial health and safety policy. The inter-disciplinary influence is not
restricted to the environmental field alone but can transverse across all lines of state
regulation from product safety tc economic policy. To provide another example in the
specific case of consumer protection legislation, the state is under constant pressuic (o
protect the health of those who will ultimately consume the products. Accordingly, extensive
state responsibility has been assumed for regulating the effectiveness of drugs, the safety of
food stuffs, medical equipment and many other such products, all of which affect the
occupational health and safety concerns of the workers. Unfortunately inter-jurisdictional
problems and internal coordination and cooperation between the various agencics is not
always at the most efficient levels. Regulations at cross purposes, duplication and
bureaucratic enforcement polices can complicate 1ssues and cause a wastage of scarce
resources. With an increase in specialisation this may only illustrate a small aspect of what
we may see in the future.

What is required is the promotion of common policy outlines with clear objectives and
a system of internal control. A clarity of objectives would provide these agencics with the

common ground they require for coordinated action. As the state is responsible for the

64 For a discussion on these related fields see: Joseph F. Follman, Jr., The Economucs of
Industrial Health: History, Theory, Practice (New York: AMACOM, 1978) 211.
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conduct of these agencies, it then becomes the responsibility of the state to ensure the clarity
and dircction in action. Effective and clear policy guidelines and regulation could ensure
better cooperation and coordination amongst these players. Of special importance are those
involved .n the public health efforts as in the absence of preventive controls it is they who
bear the full brunt of the increased social health problem. Since the overall purpose of the
public health programme is to reduce unnecessary illness, their relation to industrial health
and safety is sclf-cvident.

An increased state effort in these related areas and better coordination of those
involved n general environment concerns with those interested in the specific work
cnvironments can prevent duplication and wastage of resources. This would also provide a
pool of inter-disciplinary intellectual resource which would work more efficiently at providing

solutions for the intricate health and safety problems.

CONCLUSION

In conclusion we can safely say that, although there is a growing willing and recognition
of the benefits of an increased delegation of responsibility and authority in the regulation
of occupational health and safety, the need for strong state enforcement remains. The state’s
interest in preventing and compensating for occupational health and safety hazards has
important and legitimate justifications. The structure demands participation from workers,
employers and the state, however, the exact nature and instruments for such participation

remain the subjects of controversy.
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CONCLUSION

In the preceding chapters an attempt has been made to obtain a measure of clarnity on
the state’s role in the regulation of occupational health and safety. It becomes clear that in
regulating or promoting reform at the workplace the issues involved assume a broader focus
than economic considerations alone Ethical, social, psychological and political questions are
as much a part of the debate as the economic aspects though the degree of consideration
given to each factor may vary with each situation. Similarly 1in projecting the need tor a state
role in the administrative regime the attempt is not to promote the state centralist law as the
sole alternative but the perspective presented is that of regulatory pluralism.

Even when a majority of the opimions have scen state regulation in terms of an
increase in progressive rule making and external regulation, the present study while
acknowledging the benefits of these strategies also recognises the need tor enhanced worker-
employer participation. In rejecting both extremes of complete state domation and
complete replacement of the state in occupational health and safcty regulation the cmphasis
is on a better coordination and cooperation between the public and private regulatory
structures, with each providing support to the other. Althcugh it would be naive to assume
that an ideal system could be established which would satisfy all interests, the process of
continuous improvements and attempts to move a step closer to that ideal provide impetus
for re-evaluation of the present policies. In relation to workers’ health and salety the
importance of any measure to make the structure more effective and efficient cannot be
understated.

As seen in chapters 1 and 2 on obtaining sufficient justification for intervention in the
private market sphere the state in adopting a purely administrative approach failed to
provide the required support for reducing the workplace hazards. Problems in regard to the
economics, enforcement constraints, procedures adopted in formulation of rules, advances
in the marketplace and a lack of information and capability helped prompt the need to re-
evaluate the state administrative strategy and promote greater self-rehance amongst the
participants. This change in thinking was also supported by the need to promote the workers’
authority to deal with the practical problems of the workplace which required daily and

continuous oversight. The process of transformation was marked by the adoption of the
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statutory rights mandating the establishment of the joint health and safety committees, the
right to information and the right to refuse unsafe work. However the process of shifting
from one strategy for enforcement to another can often lead to undesirable results.

In chapter 3 the discussion brought out the fact that the internal-responsibility system
is faced with certain structural limitations which restrict its influence to certain areas. In
consideration of the limited nature of the worker-employer capability and outlooks the need
for formulation of broader policies and strategies justified the retention of a state presence.
Besides these general considerations, the inability of the workers to make the system work
in the presence of employer incentives for non-compliance, emphasises the state’s essential
role. Even as the need for enhancing worker participation remains an important objective
the fact has also come to be recognised that the state too constitutes an important player
in the field of occupational health and safety. In addition to providing essential support to
the workers, in promoting equality and an identity of interest in their relationship with the
management, the state as asocial field itself provides an independent and powerful influence
on the employers’ decision making process. In that context state actions provide a useful tool
for enhancing the health and safety at the workplace. The need, as expressed earlier, is for
viewing the regulatory system as a cooperative process involving all three parties concerned
and not as the first step in replacing state regulation witk self-regulation as is presently being
done.

Adoption and promotion of the self-regulatory ideology has caused the traditional role
models of the participants to face alteration. This alteration has affected not only the
employers and the workers but the state as well. Here the need is for extreme caution as in
the absence of regulatory clarity the fluid and transitional nature of the reform process can
not only produce undesirable results but can also undermine the gains attained in the past.
Each of the participants in the occupational health and safety process bear the responsibility
for ensuring that the pace of workplace reform receives the momentum it deserves.

Employers have one of the most significant roles to play as they bear the responsibility
of the workplace risks. Besides the economic costs the employers are increasingly becoming
aware of the non-economic consequences of a high-risk workplace. Changes in attitude
towards accident causation and labour as a production input in general have prompted an
increased commitment towards the heaith and safety programmes at the workplace. In
addition the shifts in the nature of the risks which now affect not only the firm’s workers but
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get transferred to the public have caused the issues to receive wide public attention and have
awakened management to the reality that they too can fall prey to the hazards which they
create. In spite of these limited advancements a majority of employers still fail to respond
positively to the voluntary compliance measures. Short-term economic considerations,
structural imbalances, inadequate information sources and nature and form of the
organisations still present significant hurdles in promoting voluntary compliance.

Workers, who have till now remained relatively inactive, als have a significant role to
play. Besides demands over the wage rates and economic incentives, health and satety
concerns form an important part of the employment demands. However, factors such as
inadequate information, knowledge, capacity and motivation continue to support employer
domination of the relationship. In the absence of collective negotiating power the focus time
and again forces them to turn towards the state for regulatory support. Even in situations
where they possess sufficient organisational strength external complexities compel reliance
on the state’s support.

The role of the state in such circumstances is of considerable significance. Even though
the exact nature of the state actions would depend to a considerable extent on the degree
of voluntary compliance by the employers, or the strength of the workers in certam
situations, the state retains the sole capacity for effective action. Its wider area of influcnce
and expanded outlook allow it certain regulatory advantages not available to the other
participants. Even then the extent and nature of the state’s intervention remains the subject
of dispute. Questions about the cost of such intervention, its effect upon the competitiveness
of the concerns, its influence on the economic situations of the country, unemployment and
the provision: of essential services continue to elude effective solutions. The conclusion,

however, remains that the state’s role in occupational health and safety retains its legitimacy.
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