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ABSTRACT 

In the following thesis the administrative strategies in occupatlOnal health and safcty 

regulation form the primary focus of discussion. 

The initial approach for eosuring acceptable work condItIons had bœn thwugh direct 

state intetvention and the use of coercive power. In Vlew of the lImitations of thls ,Ipproach. 

over time, state regulation was rcplaced by the "sel1-regulation" or "mlcrnal-responslhllity 

system" undcr which participants at the work?lacc were g\Vcn an cnhanced say in the 

regulatary process. Recent trends have contmucd to favour thls shift towards dcregulation 

of the state's administrative structures. 

The self·regulation strategy, howevcr, also hru, limited applicabihty and can only prove 

effective if applied in combinat ion with the statc's cnforccment strateglcs. The two 

approaches need ta be viewed as being complimentary to one anothcr and oot mutué;llIy 

exclusive. This being the case the state's raie in the regulatary proccss would require re­

examination and alteration to ensure an eftective and efficient rcgulatory structure. 
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RÉSUMÉ 

Dans ceUe thèse, nuus discuterons d'abord les stratégies administrativ~ dans la 

réglementation de la santé et de la sécurité du travail. 

L'approche initiale d'assurer des conditions de travail acceptables était par 

J'utilisation du pouvOir coercitif de l'état. Vu les limitations de cette méthode, la 

réglementatIOn étatique a graduellement été remplacée par le système de la "responsabilité 

interne", ~clon lequel les p,!trticipants du milieu du travai1 se veraient accordés une voix 

substantive dans le processus de réglementation et de contrôle de la sécurité du travail. La 

tendence actuelle est encore de favoriser cette transition vers la déreglementation de 

l'intervention admmistrative de l'état. 

La stratégie de responsabilité interne a néanmoins une applicabilité limitée et ne 

s'avère qu'efficace si elle est appliquée en combinaison avec la mise en oeuvre par les 

autorités étatique. Les deux approches doivent être considérées comme complémentaires et 

pas mutuellement exdusives. Ceci étant dit, le rôle de l'état dans le !Jrocessus réglementaire 

devrait être réexaminé et altéré afin d'assurer une structure réglementaire efficace. 



IIi 

ACKNOWLEDGEMENTS 

Thi:; PV;""\ C',,",r\, p~ Ji have blecr. wrîtten without the hclp and support rcccîvcd from ail my 

friends... :,' .', '1 < relativl"" who bore my presencc with understanümg smllcs. 

1 am sp,edaUy gr:atcl <Il to my prcnts who hclpcd makc this wondcrful year at McGill 

poss~ble. 'rb.eir 10\.!(' ,:U),~ J uppon: were a source of great encouragement. 

1 wish tl';cxp " " " ,\ ,- " w Professor Webber. He was thc inspiration behind this paper 

and with t ' : -1'1)1 ~l. ., ~ .:' . ~1elped gUIde me towa'rds what 1 hope is a comprchcndiblc 

pieœ of ~'or·,· hl?", ,~.~,,; ",,', ~\ asslSted me to mamtain a focu."icd dircction. 

1 owe cl special tna.t1k!.·, . \\ .. e Elizabeth Dickson who took lime t'rom her busy Hfestyle ln 

help me with my writing. Her invaluable suggcstions in editing, her optlmism and her 

encouragement meant much to me 

AIso a word of thanks to Trudo Maria Marcus Andreas Lcmmens for the inspiring storic.~ 

on life's most essential activities, to Elobaid Elobald for teaching me how to play squash and 

to Melissa for teaching me how to blush. 

Finally 1 wish to thank all members of the staff of the McGiIl Law Library for thc,r kind, 

effective and timely aid. 



iv 

TABLE OF CONTENTS 

ABSTRACT 

RESUME ii 

ACKNOWLEDGEMENT iii 

INTRODIJCfION ..................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1 

CHAPTER ONE: STATE INTERVENTION .................. 0 • 0 0 •••• 000 0 0 4 

INTRODUcnON ... 0 •••••••••••••• 0 0 0 • 0 ••• 0 •• 0 • 0 0 • 0 • 0 0 0 0 • 0 • •• 4 

BROADER SOCIAL DEVELOPMENTS 0 •••••• 0 • 0 ••• 0 ••••• 0 0 0 0 • 0 •• 5 
i. lndustrial Canada . . . . . .............. 0 0 0 • 0 0 ••••• 0 •• 5 
ii. Evolution of Class Structures ... 0 •••••• 0 ••••••• 0 0 • • •• 8 
iii. The Rise of Collective Power ... 0 • 0 0 •• 0 0 • 0 0 • 0 0000 0 • 0 10 
ivo The State's Role 0 0 •••• 0 •• 0 • 0 • 0 0 • 0 0 0 0 0 • 0 0 0 • 0 • 0 •• 0 0 12 

THE EXCEPTION TO LAISSEZ-FAIRE ................ 0 ••••••••• 0 14 
i. The Basis for Intervention 0 0 0 0 • 0 0 0 0 • 0 0 0 0 0 0 0 0 0 0000 0 0 0 14 
iio The Jurisdictional Question 0 0 0 • 0 •• 0 0 0 0 0 0 0 0 • 0 0 0 0 • 0 0 0 0 15 
üi. The Factories Legislation . 0 •• 0 0 • 0 • 0 0 0 •• 0 0 0 0 0 0 0 0 0 • o. 17 

ao The Case for Intervention . 0 ••••••• 0 0 •••• 0 0 • • 0 17 
b. Scope of the Legislation o .... 0 0 0 0 • 0 ••• 000" • •• 19 
c. Effeet of the Legislation ...... 0 • 0 0 • 0 0 • 0 0 0 0 0 0 0 0 20 

iv. Workers' Compensation Legislation 0 0 0 0 0 •• 0 • 0 • 00' 0 0 0 0 22 
ao The Case for Intervention o .. 0 • 0 0 •• 0 • 0 0 0 0 0 0 0 • 0 23 
b. Scope of the Legisiation .......... 0 0 • • • • • • • • 0 25 
c. Effeet of the Legislation . 0 0 0 0 • 0 • 0 0 • 0 • 0 • 0 0 0 0 • • 0 26 

WORKPLACE CONTROL AND WORKER PARTICIPATION 0 0 000. 0 0 0 27 

CONCLUSION ..... 0 0 0 0 0 0 •• 0 0 • 0 0 0 0 0 0 • 0 0 0 • 0 • 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 31 



v 

CHAPTER 1WO: THE ADVENT OF SELF·REGULATION ... 0 ••••• 0 •• 0 •• o ••• J4 

INTRODUCITON ....... 0 ••••• " • 0 • o. •• 0 •••• 0 ••••• 0 ••• 0 ••• " :\4 

RE-EV ALUATING STATE INTERVENTION . 0 o •• 0 • 0 0 00000 0 0 0 000. J5 
i. The Prevailing State Structure . 0 0 ••••••• 0 ••••• 0 0 • •• • J5 
ii. Deficiencies in the AdministratIve Approach .... 0 • •• • o. J9 

ao Economics and Efficicncy . 0 • • • • • •• 0 •• 0 0 • 0 • 0 • •• J9 
bo The Problems in Inspectton ., 0 ••••••• 0 • 0 ••• " 41 
c. Persuasion as the Adoptcd Strategy o •••• 0 0 • • • • •• 42 
do InternaI Dynamlcs of the Workplace ..... 0 • '. • 0 41 
eo Involvement in the Proccss .. 0 •• 0 •• 0 •••• 0 ••• " 44 
f. Enforcement Rath.!r than Prevention . . . . . . . . . . .. 44 
g. Detailed Regulation and the Changmg Production 

Process . 0 ••••••• 0 ••••• 0 0 •••• 0 0 0 ••• 0. 45 
h. The En~ctment of Law.; is Cnsls Onented 0 0 ••••• 0 45 

iii. From Blaming the Worker to Blammg the Employer o. 0 •• 46 
iv. Self-Regulation .. 0 ••• 0 • 0 • 0 0 0 0 0 0 • 0 0 0 •• 0 •• 0 0 0 0 • 0 0 0 0 51 

THE LEGISLATED INTERNAL-RESPONSIBILITY SYSTEM 0000 ••••• 53 
i. Access to Information 0 0 0 0 • 0 • 0 0 ••• 0 • 0 • 0 0 • 0 •• 0 • • • • •• 54 

a. Employers' General Duties ........ 0 0 0 0 • 0 0 0 • 0 0 55 
b. Employer Dulies Under WHIMS 00' 0 0 0 0 0 000000. 56 

iio The Right to Refuse U nsafc Work 0 0 0 0 0 •• 0 0 0 ••• 0 •••• 0 59 
a. The Substance of the Right o. 0 0 0 0 0 •••••••• 0 • o' 59 
b. The Procedure for Excrcise . 0 0 0 0 0 •• 0 0 0 0 ••• 0 • o. 62 

iii. Joint Health and Safety Commiuces 0 0 0 0 0 0 0 •• 0 0 • 0 • 0 0 0 0 63 
ao Establishment of the Committee 0 0 0 0 0 0 0 • 0 0 ••• 0 0 64 
b. The Committee's Functions o •••• 0 •• 0 • 0 •••••• o. 65 

CONCLUSION ..... 0 ••••••••• 0 ••••••• 0 0 • 0 •• 0 • 0 •• 0 ••••••••• 0 0 0 67 

CHAPfER THREE: LIMITATIONS TO SELF· REGULATION .............. 0 •• 69 

IN'fRODUcnON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 69 

LIMITATIONS TO SELF-REGULATION ...... 0 ••••••• 0 ••••• 0 •• 0 • 0 71 

A THE POLICY ASSUMPTIONS '" 0 • 0 ••• 0 • 0 0 0 •••••• 0 0 0 • •• 73 
i. Identity of Interest ..... 0 • 0 0 •••••••••••••••••••••• 0 73 
ii. Perception of Equality .. 0 • 0 0 •• 0 • 0 0 0 0 •• 0 • 0 • 0 0 • 0 •• 0 0 0 78 

a. Grounds for State Inaction 0 • • • • • • • • • • • • • • • • • •• 80 
b. Negotiating Health and Safety 0 0 0 0 ••••••• 0 •• 0 •• 83 
c. The Special Case of Unionised Undertakings ...... 88 



vi 

B. SITUATIONAL COMPLEXITIES ........................ 91 
i. Organisation Size . . . . . . . . . .. ..................... 92 
ii. The Attltudinal Bias .............................. Y4 
iii. Nature and Form of Employrnent ................... , 95 
iv. InternaI Coordination and Cooperation ............... 97 
v. The Healtb Conccrn ............................. , 99 
vi. Tcchnological Changes ......................... " 101 
vii. Intluence of Economie Conditions .................. 102 

CONCLUSION ............................................. 105 

CHAPTER .'OUR: TIIE STATE ROLE IN OCCUPATIONAL HEALTH AND 
SAFElY ............................................. , .... " 107 

INffiODucrION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 107 

REGULATORY PLURALISM .................................. 108 
i. The State as an Interacting Social Field ............... 109 
iL The Rationality of Statc Action . . . . . . . . . . . . . . . . . . . .. 111 

POLICY RECOMMENDATIONS ............................... 113 
A Strategies for Regulation ............................... 114 

i. Decentralisation . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . .. 115 
ii. Prosecution . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . .. 118 
iii. Inspection .................................... 119 
iv. The Special Case of the Unorganised Sector ........... 121 
v. The Special Case of :he Small Finns ................. 123 

B. Policy Instruments for Regulation . . . . . . . . . . . . . . . . . . . . . . . .. 123 
i. Legislative Standards ... . . . . . . . . . . . . . . . . . . . . . . . . .. 124 
iL Economie Incentives ... . . . . . . . . . . . . . . . . . . . . . . . . .. 126 

C. Equating the Power Relations ........................... 128 
i. Joint Health and Safety Committees . . . . . . . . . . . . . . . . .. 129 
iL The Right to Information ......................... 130 
iü. The Right to Refuse Unsafe Work . . . . . . . . . . . . . . . . .. 132 

D. The State as an Educator and Information Source . . . . . . . . . . .. 134 
i. The Generation of Information ..................... 134 
ü. Distribution of Information ..... . . . . . . . . . . . . . . . . . .. 136 

E. Manpower Development ..........................•.... 138 
F. Legislative Initiatives in Related Areas . . . . . . . . . . . . . . . . . . . .. 140 

CONCIJUSION .............................................. 141 

CONCLUSION ............................•....................... 142 

BIBUOGRAPlIY .................................................. 145 



INTRODUtiiON 

Work occupies a pivotai raie ln our lives. Whcn pcrlormcd 10 .10 org,lOlLed m,lOncr, 

termed as employment, its Importance finds ïCOcction 10 dcmand~ lm control ovcr the 

nature. place, and conditions of employment, 1>cckmg to cnl>urc mamtenance nt Cl'Ham 

acceptable standards. History, ho~evcr, has a dlffcrcnt story 10 tell, thl1> pldec of l'mploymellt 

has been the very CàUSC of mynad suftcnngs. Illustratcd 10 cla~Me :-.tyk dunng the Im.ill~ln.1I 

revolution when the work place bccame synonymow. Wllh mnrhld, tn1>,lOll.lry u l mhttllll1>. 

resulting in numerous Injuries and deaths. Although ovcr tIme these conditions wcre m.llIe 

the cause of socIal reform, the change has becn inadequatc and tardy. Even tmlay, a ccntury 

later, our success is limited, leaving a vast ~cope lor rcform. The rca~on~ lm thl~ ~Iow pace 

of refonn are many, rangmg from purely economlcal - rc1uct,tncc to mterfere ln the Iree 

markl'!t, ta purely sociologkal- cmphasising the power rclatlonll estabhshcd through ccntUflC~ 

of social existence. 

With initial attempts through the courts bcmg largcIy unllUCle~~t ul the 

emphasis/pressure for reform shifted towards the cmcrging wcIfarc ~tatc~. By dm:cl market 

intervention the state sought ta eosure minimum standardll and tht: provisIon of a regulatory 

administrative reglme ta ensurc comphance. Although the state ~uccœdcd ln c~tahh~hJng an 

infrastructural framcwork for rcguJal1on, the actual cnforcemcnt lelt much to be dC~lrcd The 

market was st1l1 in firm control. 

These futile attempts at rcfann contributed ta the hehcf that the "ruk 01 law" aJonc 

would not bring about the required change, that a degrcc of mvolvcment by the parllc..\ 

concemed was essential. The n<:.w approach known as "scll-rcgulation" was markcd hy a ~hll t 

in direction of the occupation al health and safety IcglslatlOn towanh grantmg of m( )fC power 

and control ta the participants conccrned. jOint hcalth and safcty commltt,.:c~ wcre 

established, the worker was glVen the right to refuse unsatc work and provlMon~ Ifll>urmg 

access ta information were incorporated. Instead of mcre pUflll>hmcnt for non-complian. '#! 

with state laws, the trend was ta encourage Improvcd sdf-rcgulatlon of ~arety wtthin 

minimum statutory requuements. The pnnclpal responslhlhty and legaJ ohligatlOn for 

ensuring compliance witb health and safety measurcs at the workplace W3.\ pJaccd upon the 

employers, employees and other such persans involved in the work proccss. 
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Havmg becn ln operation for over cl dccade no loi the results from the internal­

rcspon~lbJ!lty approach have started to come ln On a prdimlflary analysis a trend does seem 

10 mdlt.atc th al alter d rO~ltlve devdoprnent stage the bendïts from thiS "sclf-regulatary" 

appnldch have recichcd a plateau. a ~t(ltc of IC\leIhng-off. 

It I~ rny II1tentlon, through a reV1CW ~)f the \ccondary ~ourccs, to study the "self­

reguJatory" dpproach ~œkmg tn <.:vaJudte the Cduses lor 'itagnatlon. What 1 hope to show is 

that the full henctIb 01 "sclf-regulatH)fl" can only be achleved when it IS apphed In 

comhmatlon wlth ~tatc regulatl()fl This thcsl~ IS bascd on the mhcrc:lt dcfccts prevalent in 

the \cll-rcguJatory" approach whlch arc dtfflcult ta correct wlthout ~tatc patronage and in 

It!o. 'Ab~encc, tcnd to hampcr pr()gre~~. It IS my behcf that a more active state role In providing 

supportlve and mfra~tructural (dClhtlCS would he a step In the right direction. By conducting 

the mqUiry through a comparative anal~is bctwecn the two approaches I.e. the ~elf­

regulatory and the state rcgulatory, the attempt would be tu dctcrmme the appropriate mlx 

betwccn the lwo The position of the state and 115 role in the admmistrative structure of 

occupal1,mal hcalth and ~afcty wauld fmm the focus for my research_ In thlS regard the 

Ontano }ufl!o.dlt.llon ha:. neen ~clectcd as the pnrr,ary foeus for discus:.ion. 

Smcc the outhnc of the thCSI~ has retamed as Ils mam foeus the state's role in the 

regulal10n nt occupatlOnal health and safety, the discussion tends 10 underemphasise the 

hencfiL'i of .Ill cnhanccd workcr particlpallOn. This partial analysls does not in any way 

suggc.\t that an merca~e ln worker participatIOn be viewed as a negative development; 

howcvcr, IL doc., seck to asscrt th:}t ' .. he rcglmcs providing greater workplacc autonomy i:. 

reguIalmg ol,cupatlonal hazards suffer from structurallmbalanccs and Itmltations which can 

only he rcmcdlcd thrùugh effectlve state support. In light of the changmg economic chmate, 

a trend towards smallcr workplaccs and decreasmg rates of uruomsation, the conclusion 

clcarly pomts towards a re-evaluatlon of the internal-responsibllity system and determination 

of the appropriate state role m the process. 

For structural c1arity the theslS has been divided into 4 main chapters. The first part 

takes a historical look aL the broader social developments which formed the basis for 

govcrnmcnt mtcrventJon. lt bnefly diSCUSSes the medlUms through which such irutial state 

intervention was channclled, namely the factones le~islation and the workmen's 

compensation schernes and analyses the lImitations of the enforcement procedures which 

later were to justify the shift towards deregulation of the system. 



Chapter 2 dedis \\!th the tran~fnrmJt\On ~t,!!!~ nt the on:updtIl1O,!1 hc.!lth .ml! \,Iktv 

Ideology From compktc rl'ildnn: on \Ute entorrcmer.t the trend he)!.111 III rdkl t .1 [!fl'.ltcr 

shift toward!. workl" 1 p.lrtlclpallon. Kceplng In mmJ the IIlHlI,ltam), ni nll'ml\C \I.lte 

regulatiOn .ml! ruk m,lkm~, the !Ol'u:- \\d!'> OI1COh.lOl'1llg ~df-rq~lll,ltllHl .II Ihe \\l 11 !.pl.lu· rl1l' 

diSCUSSion ln the ch,lptcr tlltcmpb Il' '1tlng out the LIL!nf\ whlch prompted llw. \hltt .ml! 

outhnes the tl'Tm whlClJ Il ultlm,ltl'l)' look. IllC ICl!I~I,IlL'd lor111.11 01 the mtl'fll,!l 1'::-PUI1\111lhtv 

system, as It eXlstcd, h<l~ hecn dctailcd 

Chapter 3 deab "pccilïcally wlth thc Iinl1t.\tlnn~ nt the 1II1l'rn,II.lc)'P(H1Mhlllly ),y),lcm 

The obJectivc ot thc dlScu~slon I~ not to l,ntlcl~C the dcicgdlton ni pOWL' 1 111 the htll1Lb \lI thl.' 

participants but ta show that the fIeld 15 C~lIcntwlly an m.en.Jcpcmtll1t ()[Il' ,ml! 11.'l(UIIC)' thl' 

establishment of a tnpartite structure. The chapter cxamll1l'~ the l'ohey .1~~lJ(\lptl()lI~ 

underlymg the internal-rcspom.ünlity ),ystcm and dl~ll1~~L~ ~ome ~pel"ltïc \ltU.ltHIO~ wh:.:rc the 

IRS fails to provlde the requm:d lllitiutive The facl :-.ought 10 he ~mph.I\I:-'l'd 1\ th,!l lhe 

dynamics of the rclatlonshlp. bctween worker~, cmplnycrs ,llld the 1>t,ltC, ha:. IlIdtcrwl 

mflucnces upon occupatlonal health and satety IS~UC~ ~ a ull1~equcnre ~t"tc poltcy IOflm 

an important tool through whlch to direct the rdorrnatlvc action:. tow:lllb IcduLing 

workplace risks. 

The lru,t chapter of the thcsis then plcks up the diSCUSSion to provldc pohey ,II krn.l t Ive:. 

for statc action. The "regulatory pluralism" approach adoptcd, Idcntifle~ ~ome 01 the ,m:a~ 

whcre the state's role retains its lcgltimal;y. The lItudy also makcs rccommendall(m~ lor 

ensuring that, in the arcas of state mflucncc, the rcgulatlon rctaIn~ Ils clfcctlvcne~~ and 

efficit.ncy. 

In conclUSion the question of an Ideal system wilh the exact and dppropnate mlx 

between state and self regulation rcmallls unanswcred, howcvcr, In the pr()(.e~~ ollmprovmg 

upon the present structure the Importance of ootam:::1g an input from ail conœrncd 

participants has been clearly brought out. This IS of ~pccJaI rclevance lor lhe ~tatc. d~ IL" 

pivotaI role III the reglliatory process cuuld cnsure thdl the dlurt.\ lor provldmg the workcr~ 

with a safe and healthy workplacc arc not ~ubordInatcd tn cwnomlc wn<.,erm. hrthcr thL 

analysis hlghlights the fact that for CIThunng a contmuous movemcnt toward., the Idcal It Il' 

essential that a combinauon of approaches he adopted Although a vanety 01 workahlc 

options are available, regulatory pluralism with the statc rctammg a centra) rolc cmcrgc~ as 

the most effective method for ensuring a reduction ln workplace nsk.<.. 
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CHAPTERONE 

STATEINTERVENTION 

4 

Ali forros of production contain some measure of risk to the health of those engaged 

in their performance. From the days of the Egyptian pyramids and the Sicilian mining slaves 

of the Romans to the present modem conglomerates, the necessity for working rules and 

provisions for medical care in the workplace have lime and again been reinforced, more 50 

with the theoretical and practical innovations in the nature and methodology of work. Over 

the ages this relationship between work and health has only grown stronger and today can 

be seen symbolised on the covers of books, such as Work is Dangerous to Your Health, Dying 

For a Living and Muscle and Blood.1 Varying in degree and nature between different modes 

of production this relationship has been conceptualized in the fonn of technological aspects 

on the one hand and physicaVpsychological aspects on the other.2 

To understand the state's present cole in occupation al health and safety, it is essential 

that we tirst view the state's actions from a bistorical perspective. In the chapter that foDows, 

a brief look is taken at the events and pressures which helped bring about the establishment 

of occupational health and safety policies in exception to the widely held theories of laissez­

faire and non-intervention.3 Recognising that the labour process is directly intluenced by 

broader social developments, the interrelation between labour and social development is 

fundamental in determining the conditions of health and safety in tbe workplace.4 This 

relationship is studied in tbe ensuing discussion through a review of the economy in its 

J StiJlman &. Daum, Woric is Dangerous to four Health (New York: Vintage Books, 1973); D. 
Berman, Dyuag for a Living (New York: MODthly Review Press, 1978); R. Scott, Muscle and Blood 
(New York: E.P. Dutton, 1974). 

2 Eric Tucker, AdmUllStmng Dangrr in lM Workplace: TM Law and Politlcs of Occupatiollal 
Health and Safety RegultJtiora in Oruario, 1850·1914 (Toronto: University of Toronto Press, 1990) 
al 9 lhereinafter AdminisUring Dongrr). 

3 It wu the relative sucœss achieved in tbis limited intrusion whicb set tbe precedent for 
subsequent justifications in regulating the private spbere for the public good. 

4 Admllllstmng IJr..!~, supra, Dote 2 al 38·39. 
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transition towards industrial capitalisrn, followed by a discussion of the administrative rcgirncs 

in occupational health and safety which came to be established in exception to the principles 

of laissez-faire. 

BROADER SOCIAL DEVELOPMENTS 

It was the change in the technological aspect of the production process, (·mught ahout 

by the Industrial Revolution, that resulted in an increased hcalth risk to the workcrs during 

the nineteenth century. The growth of the factory system, increascd reliance on mcchanical 

meaos of production and preference for uoskilled labour aU contributed lowarw. lDcrcasing 

the rate of indus trial accidents and diseases. With prevailing economic theories prcaching 

strict adherence with the principies of free trade and laissez-faire, thcsc social and 

technological changes were the direct cause of numerous deaths/injuries. The rcsultant 

human loss heing of such dimension that it has come to he referred to as the "butcher bills 

of industrialization."5 

i. IDdustrial Caaada 

Canada al the tum of tht'" nineteenth century was still predominantly an 

agriculturaVmercantilistic society, in contradistinction to its colonial authority, England, which 

had by then begun the tum towards the "most important of the transforrnations",6 the 

Industrial Revolution. Witnessing liule industrial activity, the economy primarily relied upon 

its trade with England in natural resources for survivaI. Forming a part of the vast British 

political and economic empire, a major portion of its trade was dominated by the British 

merchants who, supported in their endeavours through imperial laws, were reluctant to 

change the status quo. The economy was a typical example of the protection-based 

mercantilistic ideology of the times.7 This policy of protectionism and support for 

5 Admi1Iisttring Danger, supra, nole 2 at 5. 

6 R.K. Webb, Modem England, 2d 00. (New York: Harper'" Row, 1980) al 107. 

7 The mercbant, preferring to limit bis risk to the minimum was pnmarily orientOO towards 
eaming at tbe cost of tbe otbers. His prime strategy wu focused on ~peculalioD and not production. 
The empbasis on ca(lital and quiek turnover requirOO liquidity and restricted the investments 10 
products wbicb wcre low in rist and bigb in demanda 1bougb al limcs invcslmenlS of a flled nature 
werc made 10 derive long term profits, the predominant viewpoini. was shon term, witbout aoy sense 
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commercial enterprise was ta continue for eighty years, till the period when in the 1840s 

Britain itsclf embraced the philosophies of free trade, free enterprise and commenced 

rc ,novmg the barriers to frce commerce.8 

Although the transition from the mercantilistlc system of commercial capitalism ta 

industrial capitalism was not a smooth one,9 by the mid-nineteenth century signs of an 

cmergent industrial economy were visible. 10 The termina tian of one era marked the start 

of another. Large scale investment by the govemment in public works and construction of 

elaborate transport networks (railways and canals) helped to open tbe country and bring it 

to a position of independent economical survival based upon ind'JStrial development. 

Procccding through a phase of smaU-scale indus trial units calitâl "manufactories",11 by the 

1860s the factory system had established Îtself in the country's industrial centres. The advent 

of responsibtlity for the suppliers or the producers. For a more comprehensive description of the 
merchant dass and the mercantIlistic ideology see: H.C. Pentland, Labour and Capital in Canada, 
1650 - 1860 (Toronto: J. Lonmer, 1981) at 149. 

8 The NaVigatIon Act which restricted trade to and from the colonies to British shlps existed 
untii 1849. The timber dulies 3nd corn laws were repeaJed between 1842 and 1846. 

9 The frustration of the merchant classes '.Vas evident in the riots which took place in Montreal 
on 25 April, 1849. The mob led by merchants burned the parliament buildmg, attacked the Govemor 
General, Lord Elgm, and later ~ought to circulate the Annexation Manifesto calling for Canada to 
101D the United States. 

10 Even though little was known about this pre-industrial period till recent work on the subject, 
the tradltional view has been dominated by the "staples theory" of economic development 
propounded by W.A. Mackint~h and Harold Innis in the 1920s. Describing economic development 
primanJy in terms of the evolution of the staples trade, this view has been criticised of late for "its 
silence rn the stage of pre-industrial devc.iopment and class formatIon".The debate centres around 
the relat~"e importance of commercial capitalism and industrial capitalism in the development of 
canadian economy. For details of the arguments see: H.A. lnnis, The Fur Trode in Canada (Toronto: 
University of Toronto Press, 1970); H.C. Pentland, supra, note 7; O.S. Kealey, Toronto Workers 
Rt.vpond to Industnal Capualism, 1867 - 1892 (Toronto: University of Toronto Press, 1980) 
lherelDafter Toronto Worko.rj; G.S. Kealey & M.S. Cross, cds, Canada's A~ of Industry, 1849-1896 
(Toronto: McCieUand & Stewart, 1982); Bryan Palmer, A Culturt in Conjlict: Slalled Workers and 
lndust1'ÛJ1 Capitalism in HamÜlon, Ontario, 1860 - 1914 (Montreal: McGill-Queen's University Press, 
1979) [hereinafter A Cultu~ in Conflitt). 

Il Rinehan describes manufactories as " ... small, usually employing fewer than five people, and 
they catered to individuals in a limited geographic area, Most production was in response to personal 
orders from local inhabitants." James W. Rinehan, The Tyranny of Work (Don Milrs. Ontario: 
l..ongman canada, 1975) at 26. The significant ditIerence between them and the factories, besides the 
number of workers employed, was the absence of power-driven machinery in the former. 
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of the power-driven machines, an increase in the number of skilled tradesmcn and an 

expanded British investment for improving the transport facilities, hc1ped ~ignitï4:antly 

increase the rate of industrial development. 12 With favourable condllions and positive 

labour supply the manufacturing industries continued to consolidate and expand. B 

However, viewed at a broader level, over the pc:riod of Canada's "heroic age", 14 the 

economy witnessed an increased disparity in income distribution, with mcreased cconomic 

power heing concentrated in the hands of a select f(~w. A further outwme of increa.'ied 

industrialization was secn in the shifting employment patterns. The rural-to-urban rallos 

starteO ~ilÙ\''Ïng large-scale movements towards the urban centres. 15 Even then, witt. the 

rapid gro\\,~ in the indus trial scctor, the demand for unskilled labour was fast outpacing the 

internaI supply. As this demand cou Id not he met from internaI sources and as the ready 

availability of labour formed one of the essentials for economic development, the 

government 80ught to initiate an aggressive immigration policy. Succceding in its 

endeavours,16 the surplus labour supply created the conditions sought by the capitalists for 

containing the wage rates and blocking demands for additional cxpenditures to he incurred 

for improving working conditions. Being oew to the country without aoy finaocial support 

and skills to back them up, it was tbis class of unskilled, immigrant labour, which formcti the 

12 The gross value of production had increased from S 82 million in 1851 to S 234 million by 
1870. 0.1. Firestone, "Development of Canada's Economy, 1850 - 1900" in Trends III Amencan 
Economy III the NiMteenth Centwy, vol. 24 (Princeton: Princeton University Press, 1960) at 231. 

13 By 1900 the gross value of the manufactured goods was ID the region of S 584 million: 
Firestone, Ibid. al 231. Eric Tucker in hlS review of the economic scenano, thoug~ acknowledgmg 
the development, points to the unevenness of the process. See AdmllllStmng Danger, supra, note 2 
al 14. 

14 As referred to in lan Drummond, Progress Wahout Planning: The Economie HlStory f.Jj Ontario 
{rom Confederation to thl Second World War (Toronto: Uruverslty of Toronto Press, 1987) al 104. 

1S Jennissen, in her work. has calculated the Canadian rural-urban ratio for 1871 to i'>e 81.7 : 
18.3. This figure had cbanged to 62.5 : 37.5 by tbe year 1901. See: JennlSSen, Regulatmg Ihe Worlcplace 
in lndustrial Oratano: The Onguu ofOccupational Health lU'Id Safety PollC)I, 1880 - 1914 (rh.D. ThesÎ5, 
McGill Uruversity, 1991) al 52 [hereinafter Jennissell). 

16 The effects of tbis poticy can be seen in the population growtb from 2.4 miUlon ln the year 
1851 to 4.8 nullion in the year 1891. Jennissen, supra, nOie 15 al 57. 
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backbone of Canada's economic development.17 Used primanl)' for work in the factories, 

mines and construction camps thcy bore the brunt of the industrial "butcher biU."18 

li. Evolution of Class Structures 

Prior to the advent of the Industrial Revolution the average worker was not likely to 

c1assifY himself into the categories of skilled, semi-skilled or unskilled, unless working 

(apprenticed) in a particular craft or trade. Besides the craft tradesmen, tbe prevailing 

hlcrarchical employrnent structures classified workers as unskilled labour even though the 

work they perforrncd required knowledge and particular ability leamed over time. In addition 

the presence of a patemalistic employer attitude reinforced tbe absence of a structure of 

discipline or the capacity to rebel amongst the working c1ass. 

During the transitory phase of industrialization, development of the new factories was 

observed with mixed feelings of fear, àistrust and dislike. The mechanized life and machine 

control were secn as threats to prevailing norms as weil as personal freedom. Where ficst 

workmen were used to perform specific tasb in the sense of individual work they now were 

requ~red to work as a team. Even though industries had earlier brought together workmen 

(sorr.etimes in large numbers) to work under the same roof, as for example in naval 

dockyards, shipbuilding, and even in some exceptional cases the textile industries, the 

factories were now geared towards complete integration. The manufacturing process was no 

longer a structure whicb sought to combine the individual work of employees but more one 

in which each was assigned to a specific cole in the process which t~ed him to a set routine, 

controlled and set by the machine. 19 The visible effect for the worker was a sense of 

competition witb tbe machines. 

17 For details about itnmigrant labour see: Donald Avery, Dangerous Fonigners (Toronto: 
McClelland'" Stewart, 1979) C. 1. 

18 Administtring Dangrr, supra, note 2 at 5. 

19 1bis change iD the iOÎt. of the worker was supported by the inDuvations iD technology which 
enabled the organization to reduce rosts and iDcrease efficien(.)'. Car.ada, a step behind iD terms of 
the process <lf industrialization still sbowed remarkable abiüty to a'Japt and by 1831 - 1836 the rate 
of applications (or patents o( invention bad reacbed the rate of one per mon th. H.C. Pentland, supra, 
note 7 al 184. 
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Untrained for any other kind of work and still frantica\ly fighting to retain sorne 

semblance of a bygone era, the workers were being forccd by the technological and 

demographic chang{'j towards the indus trial centres in ~earch of cmployrncnt. The rcsult.mt 

excess supply of unskiUed labour, when pUt against the machines on one hand and the 

alternate s(,urce of cheap labour Le., women and chiidren20 on the other. upset the 

delicate balance of the labour market, forcing accumulation of large pools of rescrve labour. 

In the absence of any other means of livelihood. thcse workers wcre forccd to live a life of 

Misery, work in squalid conditioITh, accept employment at wages far below the subsistcnce 

rates and remain sile nt sufferers of the precarious conditions of work. 

At the same time the employment relationship was moving towal'ds a dcgrce of 

impersonalisation which allowed the employers an absolute discretion in the selection of 

their requirements. As the free market took hold of the economy and markets startOO 

responding to the inflow of new products the cmployers were given the economic stability 

they needed to create the sort of class polarization that was to become the hall mark of thal 

era. The ready availability of labour allowed the employer to abstllin from long-term 

commitments, white at the same time the relative immobility of the workmen Icft hlm in a 

much weaker individual bargaini..'i)g position. This distorted bargaining structure could only 

have becn rectified through state intervention but "Govemment interference was, howcver, 

contrary to the spirit of the age. Self-help, independence, natllral levels and laws werc the 

watch-words of the times."21 

The unskilled labour c1ass wece at the fore of the laissez-faire argument. Even in the 

rare case when the conception of the worker being within his rights to withdraw his service 

was recognised, the employers took pains to emphasise that in those circumstanccs the hiring 

of replacements was witbin their absolute discretion. Th~ workers were not entitled ~() 

interfere in the exercise of that right. The consequence usually was the settlemcnt of 

disputes througb the use of violence. In such a period workers bound by cornn.lon 

20 The employment ofwomen and ctuldren was not seen as being in contradiction Wlth the moral 
conditions of the day. It was see'l as a wonby deed to contribute to the famrly mrome and lhey werc 
encouraged or rather forced to work. The fact that tbis system could be mJSused, at the cost of the 
workers, led to feeble attempts at state intervention WhlCh were not to have mucb SUCCCM agamst 
arguments of economic necesslly. R.K. Webb, supra, note 6 at 117. 

21 Robson, On Higher Than Commercial GrouNls: The Faclory COnlrOversy, 1850 - 1853 (New 
York: Garland Publisbing, 1985) al 17. 
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interests/concerns and facing similar insecurities were brought together in the form of labour 

combinations to raise a collective voice.22 

Iii. The Rise of Collective Power 

During the pre-indus trial stage trade and craft groupings had established a small but 

well-knit source of skilled workmen who, bound under a mutual feeling of pride and respect, 

often organised on a local basis to control their limited markets. Members of this class, 

drawing upon the traditions of combinations and bound together in tight and disciplined 

units, werc brought together in the relatively close environments of the industrial centres 

which further strengthened their bonds. However, since Most work was only available on a 

seasonal basis, a majority of the demands for improved working conditions were made on an 

individual basis.23 

With increased use of machines in the production process, the factories shifted their 

cmployment policies towards the hiring of cheaper unskiUed labour as this cut the over-all 

labour cost and increased profit margins. This preference for unskilled workers over skilled 

workers forced the crafts/trades to unite in an attempt to put up a common front to preserve 

thcir employments. The first scrious attempts at co-ordinated action by these crafts/trades 

were the direct consequence of the developing factory system. However, as the factory 

system expanded the futility of the struggle became apparent. More and more skilled workers 

were being absorbed into the new industrial order, and the battle was increasingly becoming 

one-sided. Even then they succeeded in obtaining sorne measure of recognition, partiaUy due 

ta the fact that they (the skilled workers) formed a cruciallink in the developing factories. 

In the absence of detailed drawings and plans, most of the knowledge about machines wa.~ 

22 For details on the union movements see: S. Langdon, The Emergence of the CanadUJn Working­
Class Movtment, 1845 -1875 (Toronto: New Hogtown Press, 1975); Toronto Workers, supra, note 10; 
O.S. Kealey & Bryan Palmer, Drtammg of What Might &: The Kmghts of Labor in Ontario, 1880 -
1900 (New York: Cambndge University Press, 1982) [hereinafter Drem.:fl'lg of What Might Be); A 
Culture in ConflICt, supra, note 10; Bryan Palmer, Worlang-Class Expenenct: The Rist and 
ReconstItUtIOn of CanadUlll Labour, 1800 - 1980 (Toronto: Butterworths, 1983) [bereinafter Working­
Cl'lSS Erpmence1; Charles Lipton, The Trade Union Movement of Canada, 1827 - 1959, 4th ed. 
(Toronto: Ne Press, 1978); E. Forsey, Tralle UnIOns III Canada, 1812 - 1902 (Toronto; Buffalo: 
UD1ver.nty of Toronto Press, 1982). 

23 Craig Heron, The CanadÜUI Labour Movemellt: A Short History (Toronto: J. Lorimer, 1989) 
al2 - S. 
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leamed through experience and carried as personal knowledge of thcse workers. enabling 

them to play an important part in the establishment and operation of the factories. 24 For 

a time this favoured position allowed them sorne measure of bargammg power. This 

transitory class, in bargaimng for their rights, played an Important mie in the establishment 

of a structure for labour combines which could later be used by the general workmg c1ass 

to press for reforms in working conditions. 

As industrialisation proceeded and causes for commun action muluplicd. the rate of 

unionisation increased. Emerging from being defenslve and compcnsalory bodies,25 

restricting their demands to individual cases, the unions by the 1870s had obtamcd ~uflicicnt 

maturity and quality of leadership to raise issues such as the restriction of the workmg day 

to ninc hours,26 factory regulations, right to stnke, and picket line actlvlty. Union activity, 

reaching a peak in 1870 with the formation of the Canadian Labour Union, was however su 

dependent upon the economic situation that any downward trend could seriously affect their 

position, as was the case in the mid-70s. Witb the return of pros pc ri t y in the 80s, the 

organisp.d labour movements renewed their activities. The creation of the Trades and Labor 

Congress in 1883, and the emergence of the Knights of Labor,21 saw the emphasis shift 

from predominantly craft unionisation towards one encompassing the cntire labour c1ass,2R 

worlcing conditions being one of the main areas for reform. 

With the increase in their support base and observing the difficulties that would bc 

encountered in bringing about the dcsired reforms in the absence of political support, the 

unions began to play a more active role in the municipal, pcoV1nclaJ and federal politicaJ 

24 The approval of education, especially techmcal educatiGn, and talk aboulthe digmty and worth 
of labour highlighted the recogDition of tbis class as bemg an Important component of the 
production process. 

2S JeMisStfI, supra, note 15 at 64. 

26 For details see: John Battye, "'The Nme Hour Ploneers: The GencslS of the CanadUln Labour 
Movement" (1979) 4 Labour/Le Travailleur 25. 

27 Established in Philadelphia in 1869 the movement however was of not much importance unui 
the 18805 whereupon it emerged for a brief but sigmficant penod before a prCClpltOUS declme. Fo" 
details see: Dreamlllg of What Might Be, supra, note 22. 

28 This difference in approacb signified a re-evaluatlon of tbe unions' orgamsstional strategies • 
"(The) main focus was on organismg ail werkers, specialJy industnal and unemployed workers, 
irrespectlve of race and gender." leMme", supra, note 15 at 70. 
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arenas. AJthough the cxtcnt ta which "Labourism" existed is a subJect of debate,29 labour 

as a c1ass in ltself, holding political power, had come to stay. Even then the gains were not 

sub~tantlal, living conditions were still pathctic, with unemployment and mflation rising, the 

cost of livmg was increasmg faster than the wages, working condi~ions continued ta remain 

unhealthy and the rate of work-related accidents remained painfully hlgh.30 

Iv, Tbe State's Role 

The predominant trend emerging l'rom this period, early signs of which had a{Ï'êady 

been scen during the pre-industrial period, was the increasingly Unportant raie which the 

state came to play in the free market. "The govemment in Canada has always been essential 

ta the development strategies of capitalism ... :,31 

Taking into consideration the peculiar situation of Canada and its process Jf 

developmcnt from a dependent economy towards one that was relatively self-reliant, the 

state actively sought to encourage and support business interests.32 Although the main 

emphasis of the govemment was for the establishment of a suitable climate under which the 

market could function, this in itself necessitated that the state intervene ta ensure capital 

29 The argument u:ntres around the role. of the unions in attempting to "Iauncb a labour party 
and elect labour representatives ta the bouses of par lia ment independent of the liberal and 
conservative parties." For details see: Bernard Ostry, "Conservatives, Liberais and Labour in the 
1880's" (1961) 27 canadian Journal of Economies & Political Science 141; Craig Heron, "Labourism 
and the canadian Workmg Class" (1984) 13 Labour/Le Travail 45. 

30 See: J.T. Copp, TheAnatomyofPovert/: The Condition of the WorldngClass in Montrea~ 1897-
1929 (Toronto: McClelland & Stewart, 1974); Michael J. Piva, The Condùioll of the Working Class 

III Toronto, 1900 - 1921 (Ottawa: University of Ottawa Press, 1979). 

31 John Hutcheson, "The CapitaIistlc State in Canada" in Robert Laxer, 00., Canoda Ltd 
(Toronto: McClelland & Stewart UmnOO, 1973) at !55 - 156. 

32 For support of the view that the state bas playOO a dominant role in the interest of the private 
sector. see: l.eo PaDltch. "The Role and Nature of the Canadian Slale" in Leo Panitcb, 00., The 
CaJ1adum Stalt: PollllCal Economy and PoliJical Power (Toronto: University of Toronto Press, 1977) 
al 14; Ivan Bernier & Andrée LaJoie, eds, Famlly Law and Social Welfare Leglslatwn III Canada 
(Toronto: Published by the University of Toronto Press in co-operation Wllh the Royal Commission 
on Economie Development Prospects for Canada and the Canadian Government Publishing Centre, 
Supplyand Services Canada, 1986) at 74; Robert Luer, ed., Canada Ltd (Toronto: McClelland & 
Stewart, 1973) 



accumulation and a continuous supply of labour in the intercsts of the capltalists. H This 

was so even as the employers were preachmg free trade and laissel-faire to forcstall 

arguments for government intervention in the interest of the working cl<Wtcs. 

The particular geographic situation of Canada ând the responsihihty of its govcrnment 

towards the BritlSh economic interests underhned the role served hy the slatc. 14 This 

strategy is most visible during the period starting wlth the 1840s, when the governrnent, 

involved in enorrnous public work proJects, sought to support the contractors through the 

state enforcement mechanism. The low w1\ge rates, long hours of work and dangcrous 

working oonditions focused government attention on attemptmg to keep the latxmrcrs at 

their work while at the same time pacifying/protecting the local residents and busmessmen 

from any violence that might oceur due to work-related agItations. 

In one way this role was essential, as only through direct ~tate sUp(Xlrt could lhe 

economy progress in the direction and with the spced whlch was rcqUlred 10 make the 

Canadian economy self-sufficient. But on the flip side of the com, this meant that the state 

actions were to remain dominated by employer interests and its policies would mirror the 

wants of the employers even when at the cost of those cmployed. Ta prevent state 

intervention in the market to support the employees, the argument ~ed was that of laiSSCL­

faire, and for a period it was accepted. But by then the conditions had reached such an 

extreme position that the workers themselves were showing signs of breaking out. Rather 

than face mass uprising in a Wr'!Ct form the alternative was limlted slate mtervcntion. As 

long as the state intervention remained dominated by economic considerations thcrc was a 

reasonable surety that it would not he detrimental to the interests of the cmploycrs and they 

would continue to enjoy their dominant positions. 

33 Besides control of the state ID the direct form, Hutcheson suggests that thcre are thrce ways 
in which the capltalists exerCISe control: first, through control over the means of productlon; M!COndly 
lhrough the dommant ideological institutions of society; and thJrdly, through the control of the state 
itself. Within cach ofthese levels there is a spectrum ot control, from leadership to overt dommation, 
the interlinkage between the various levels allowlDg for control Wlthin one remfor('1ng control wuhan 
the others. For the detalls of thlS argument and a general hû,tory of the state role sec: John 
Hutcbeson, supra, note 31 al 157. 

34 The raIe served at the Ume was one of direct mterventlOn, ID terntS of providang finanClal 
support and the use of its administratlve/coercive power an the interest of the Canadlan bourgeoisie. 
This point 15 illustrated by Macdonald's National Pohcy of 1879 and the recrultment of troops to 
perform the work of labourers in limes of shortage, or later through thcir use to suppress any 
demands for refonn. For details sec: H.C. Pentland, supra, note 7 at 190. 
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THE EXCEPTION ro LAJSSEZ-FAIRE 

" The Basjs for Intervention 

As scen in the prevlous section, the second half of the nineteenth century was the 

phIDoc of mdustnal rcvolutlon for the Canadian economy. Bringing along with it its peculiar 

problcms of uncmploymcnt, mtlation, urbanization and suffering, the development aIso 

marked a change in the undcrlying assumptlons of the doctrine of laissez-faire. The doctrine, 

which had gained acadcmic recognition after Adam Smith's conceptualisation in his book The 

Weallh of Nations, characterised the market as supreme and self-regulatory. Critical of any 

intervention in the l'rec market process, its proponents preferred to operate on the principles 

of free ChOlCC bascd upon supply and demand.3S The belief centred upon the conceptior: 

that the value of a particular commodity is based upon what the persan who has a need for 

it 15 wllling to pay ta obtain it i.e., if the supply exceeds the demand the price will faU and 

similarly if the dcmand cxceeds the supply the price will rise. On the basis of tbis analysis 

labour too was classified as a commodity and its costs sought to be determined by the market 

forces. What this meant in tcrms of the practical situation was that as long as a replacement 

could be found and a reserve pool existed, the capitalists could control the wage structures 

and conditions under which work was performed. 

The striking anomaly of this reasoning lies in its uoderlying assumptions of a rational, 

informed, and economic chOlce combined with complete mobility to interact with the shlfting 

demand al:!! supply patterns.36 These assumptions ignored the effect of prevailing 

35 Robson suggests that the reason for tbis complete reliance on the principles of demand and 
supply was not commerCIal coDSlderabons atone, but a mixture of the commercial, religious and 
pohl1cal cond1llons prevalent during that lime. "'The advocates of laissez-falle in the 1830's and 1840's 
strove for two tbin~; they wanted ta increase thelf commerCIal prospenty and to gam recognition 
of theu posulOn m SOCIety." Robson, supra, note 21 at 1. 

36 The defects m this reas<lDlng are ~t illustrated in the common-law rules which governed the 
employrnent relabonshlp on the baslS of a contractual relatlOnship. "In the nineteenth century the 
courts transformed the iaw of health and safety obligations by makmg them contraetual rather than 
customary, tbus forCIng workers to bargam with theu employers, wbether theywanted to or not." Eric 
Tucker, "The PerslSlence of Market Regulation of Occupational Health and Safety: The Stillbinh 
of Voluntansm" m Essays III Labour Law (Don Mills: CCH Canadlan, 1986) 219 at 224 [beremafter 
StJllbl11h J. In the application of tbese rules, tbe balance was c1early ID favour of the employer 3S bis 
lDablllty 10 perform the rontract, though ground for a suit, dld not entitle the employee to break the 
contraet. However refusai to wOTk or breacb of the contract by the employee could result in the 
imposition of criminal sanctions. For more cletails see: Paul Craven, The Law of Master and Servant 
ID Mid-Nmeteenth Century Ontario" in David H. Aaherty, cd., Essays III the His/ory of Canadian 
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circumstances, limited resoufl',cs, lack of information and rcstricted mobility of the 

workers.37 With increasmg class segmentation and visible divergences in living standards. 

the argument for govemment support in favour of thosc lcast able to protcet thcmsclvcs was 

gaining ground. Support for such Intervention was theorctically Ju~tllïcd by sllch cmmcnt 

economists as Senior, McCullock and 1.S. MIll-'8 who, whlle not rCJcctlOg laisscl-fmrc, 

sought to create a distinction between "politlcal cconomy" and "dassical cconomy". The 

distinction wou Id allow for separate considerations in the trcalmcnt of commercial and 

hum an wealth. It was an argument of humanity against logic. 

ü. The J urisdictional Question 

At the time of confederation The British North Amenca Act of 1867,39 in conformity 

with the principles of federalism, had distributcd legislative powers bctween the fcderal and 

provincial governments. Control over the field of labour and il'i allied subJccts howevcr was 

to rernain a particularly contentious issue betwccn the two jUflsdiclions. Il was only after 

numerous shifts in position that provinCial Junsdlction, under section 92(13) "propcrty and 

civil rights", would he upheld.40 'This confusion was effechvely put to use by the opponcnts 

of health and safety regulations to delay and limit the scope of any Icgislatlve Initiative for 

improving the conditions of worle. 

Law, vol. 1 (Toronto; Buffalo: Published for the Osgoode SocIety by Umversity of Toronto Prcs~, 
1981) 175 - 211. 

37 The Cact tbat ail decisions are ducctly affected by prevaihng clfcurmtance. .. and that ID !.uch 
a sIluallon the shon·term advantage may mfluencc or gUide the economlc ChOlCC, was only gradually 
accepted by economlSts. 

38 Theoretically tbis was justified by MIll, wben he sald "That ail men arc Dot frcc and, thcreforc 
not subject 10 the prinClples of laISSez-faire. ft This excepuon, created ID the gUldmg cconomJ(;a1 
principle of laissez-faire, gave direction for emergence of the welfare state. Sec. lS, MIll, PMelples 
of PolÛlCal Economy (London: Longmans & Green, 1909) at 950 - 979. As quoted !fi Rob!.on, supra, 
note 21 at 19. 

39 Constilutwn Act, 1867 (V.K.), 30 & 31 VJct., c.3 (forrnerly BnllSh North Amenca Act, 1867). 

40 This was estabmbed in the case of Toronto Electnc CommlJslOfJers v. Sm.der [19251 AC. 396. 
Even then, later cases ceeated an exœpuon for federal undertakmgs and theu "related and essentUll1y 
connected worlcs." See: Reference Re 111Iiusmal RelatIOns and DIsputes InvesngatlOn Act (Can.) (1955) 
S.C.R. 529. 
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Aithough at the federai Icve1 the ISsue was introduced tlme and again through the 

tlrcless efforts 01 Darby Sergin, the govcrnment's attentlOn remamed concentrated upon 

dca/mg wlth org,wl~cd labour and the establIShment of a framework wlthin whlch mdl..Strial 

rclalJ()n~ coulô he meôiated.41 The only slgOificant action taken 10 the health and safety 

field Will> the establtshrncnt of two Royal CommissIOns of Inquiry, which incJuded withm thelr 

scopc the conditIons of work.42 These Commissions reaffirmed the graVlty of the situation 

but, bCMdcs mcrcasmg the genera) levei of awareness and sources for statlStical mformatlOn 

in the occupational health and safety arena, succeeded in achieving little else. Wlth stiff 

employer oppositIon and excuses of "Iack of Jurisdiction" at the federai levei,43 the 

provinces were forccd to take the mitlative. 

The structures sought to be established in the ensuing enactments centred upon two 

basic themes, prevention and compensation. The former was primarily used for the 

establishment of an industry-WlSe regulatory rcgime which sought ta pre-empt and reduce 

the conditions under which inJury, dlSease and ac\.Ïdents occurred. The compensation a) 

approach crncrgcd a short time laler and was designed to enable financial compensation for 

the victim of an mdustrial accident, or in case of rus death, for his family. 

An analysis of ail provIncial legislation of the time dealing with the area of occupation al 

health and safcty would form an area of research in itself, and furthermore, beside setting 

41 After dcfinmg the role of the trade UOlOns ID the Trade UnIOn Act, 1872. 35 Vict., c.30 
rhercmaftcr Trade UnIOn Act, 1872] the federal govemment's attention became focused upon 
mdulItnal relauons. The legtslauon whtch followed sueh as The ConCuic1tlOn Act, 1900.63-64 Viet., 
c.24., and the Industrwl DIsputes InvesngallOn Act, 1907. 6-7 Edward., c,20., illustrates the polOt. 
Whethcr thlS lack of attention to health and ~ety issues was Justmable on jurisdictlOnal grounds 
has bccn senously quesuoned. A maJonty of the authors seem to VlCW thlS excuse, on the federai 
government's pan, as bemg unjustified. ThIS reasomng IS based, not upon legal grounds, but on the 
analysls that pnor to the last attempt the reasons given for refusai were always other th an 
junsdletlon. See G S. Kealey, ed., Canada Invesngates Industrwlism: The Royal CommlSslOn on the 
RelatiOns of Labor and Capua~ 1889 (Toronto: Uruverslty of Toronto Press, 1973) IX; Bernard Ostry, 
supra, note 29 at 150. 

42 See: G.S. Kcaley, ibid.. Also sec: Canada, Report of CommlSsioners AppoUlted to EnqulTe into 
the Workzng of Mllls and Factones of the DominIOn and the Labour Employed Thereln (Ottawa, 
January 1882) Canada Parliament, SesslOnai Papers, 9, No. 42. 

43 For a comprehensive dIScussion of the legislauve debates at the federal and provinClallevels 
(Ontano), WhlCh preceded the passmg of the Ontario Factones' Act, 1844, S.O. 1884, c.39., 
(hercmafter FaclOnes Act, 1884] sec: AdmUllStenng Dangu, supra, note 2 in c. 4 - 5. Also sec: Eugene 
Forsey, ~Note on the DommlOn Factory Bills of the Eighteen Eighties" (1947) 13 Canadian Journal 
of Economu~ & Poliuc.al Sctence .580. 
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the background for future analysis, IS not 10 direct relation to this study. l1ms the tnl\o\\mg 

dIScussion has been limlted to the regirncs eMdhh~hed in the proVince nf OntMlo. The 

Ontario Factones Act, 1884 and the Workmen's CompensatIOn Act. \QI444 "Iu~trate the 

deve10prnent of bath the preventive and cornpensiltory idcolnglcs. 

Hi. The Factories Legislation 

a. The Case for 14tervention 

It was the stnkmg changes occurnng 10 the social envÎionment whlch won lhe argumenl 

for state regulatlOn of the manufactunng proCCSG. Thcsc changes, ln {dcl forced l>lalc 

intervention. compelhng a re-evaluation of the ~acrcd pnnclplc.. .. of laisscL-latre.4'i Though 

poverty and appalling working condItions were not a nLW phcnomenon, 

"The poverty which eXlStcd m the lowns was more nolln.'ah\c bCI.:ausc Il was groupcu 
together in the siums. Chanty was nol ru. effectlvc m the m1u:-.tnal areal>. anu 
starvation and epldemics could not bc ignored when rounu on the doorsteps of the 
wealthier class. The working classes, in aduillon, were more vocal ,md orgamsed ln 

their suffering, and thelr VOlee could not be Ignored in dn age whirh prided Itsclf on, 
and justified its institutions by, rnatcrial progress.,,46 

The pattern had shifted from manual, labour-oriented, ~klll-baseu prouucl!on:-. towaru:-. 

one in which skills played a diminishmg raie. With the increased emphlli>ls on machme­

regulated division of labour, the size of production units had bcgun ta incrca:.c.47 Large 

scale units, which helped capture economles of scale, began tu replace the 1-trnaller craft 

businesses. This increase in size and scale requircd the groupmg togcther of a large numhcr 

44 Workmen's CompensattonAct, s.a. 1914,c.25 (hcremaftcr Workmen'.l'CompensatlOnAct, /9141. 

45 See: Denis Guest, The Emergence of SocUJI Secunty III Canada (Vancouver: UmvcrMty of 
British Columbia Press, 1980). 

46 Robson, supra, note 21 at 12. 

47 Jenmssen quotes figures showing that ln 1851, 24% o( HarnJllOn's IOd u.'llna 1 forec Wa.\ 

employed in (actones employmg 10 persoru; or more. By 1871, thls hall mcr~cd {o 83%. In 
Toronto out of a total of 572 factones ID 1871, 8.6% (or 49 facto TICS) cmploycd more than 50 
workers. See: Jenntssen, supra, note 15 al 161. Tucker CSUmale.\ a hlgher figure, that of 67% of 
employees in manufactunng worlung ln faetones employmg more lhan 30 personl> AdmUlLf/mng 
Danger, supra, note '! at 14. For more stallStlcal data sce: Richard Pomfrcl, The Economie 
Development of Canada (AgnIcourt, Ontano: Methuen, 1981) al 128 - 129. 
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of workers at single sites, in close proximity with machines tbey were ill equipped to use. The 

increasingly monotonous and routine methods of operation limited the amount of control 

the workcr had over the final product, his contribution being Iimited to one, or a few, of the 

steps which went into the production process. 

A combinat ion of the factors of economic control and changed methods of production 

contributed towards making the workplace, specifically large and mechanized factories, places 

which constituted serious health and safety mies. Poor ventilation, inadequate lighting, long 

hours of work, a dirty and cluttered environment, lack of space which resulted in 

overcrowding and close proximity with unfenced and dangerous machinery were common 

features at most workplaces.48 In su ch a situation it was but natural that the risk of injury, 

disease or death would increase. 

'The enactment of the Ontario Factories' Act of 1884, signalled official acceptance 
of the idea that regulation in tbis area was a public responsibility requiring direct 
state intervention. This intervention took the form of politically dctermined minimum 
standards enforced by an inspectorate ..... 9 

The bistory of factory legislation in Ontario provides an illustration of the state's 

attitude at that time towarw worker demands. The employers had, at the CederaI level, 

effectively defeated seveD attempts al such legislation. Similarly, the provinciallegislation, 

plagued by a hislory of excuses and blockades, came after a prolonged period of dawdling 

and delay. Although the legislature was quick to pass the legislation once il was 

48 The earliest comprehensive source avaüable for industrial statistics about working conditions 
is the Labour Gazette which began in the year 1900. Before tbat, information sources are restricted 
to reports of the Labour Commission and after 1888 reports of the faClory inspeClorate. For a 
detalled descnption of the conditions of wort prevalent during that lime see: M. W. Thomas. TM 
Early FactO')' UgisltJtion: A Study III LtglSlatlve and Admùustrative Evolution (Westpon. Conn: 
Greenwood Press, 1970); Claire Brandler Walker, A History of Factoty LqultJtion aNlllLSptCtÎOtllll 

New York Stale, 1886 -1911 (lbesis: Columbia University) (AnD Arbor: Xerol University Microfilms, 
1974); J.T. Copp, supra, note 30; Michael J. Piva, supra, note 30; AdmÏ1WUrÎ1Ig Danger, supra, Dote 
2; Harry Artburs, Without the LAw: Administrative Justice and Legal Pluralism in Nuaettenth CePltu1)' 
Eng/and (Toronto: University of Toronto Press, 1985); G.S. Kealey, supra, note 41; Craig Heron, 
Workmg III Steel: TM Early Years in CtlIIIItIa, 1883 - 1935 (Toronto: McC1eUand & Stewart, 1988). 

49 StIIlbl11h, .rupra, note 36 al 226. 
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presented,50 the date for it to come into force was witbhcld for anotbcr two ycars.51 In 

addition to this game of political manouvering and delay, the legislation itself reflcctcd the 

dominance of employer lobbies in the political powerhouses. The enactment. being rclativcly 

mild in its scope, made only a half-hearted attempt at improving the conditions of health and 

safety at work. In this connection, organised labour's subsequent criticism of the lcgislation 

is of relevance.52 

b. Scope of tlae LepslatiOD 

The legislation was limited in its applicability to coyer only factories employing more 

than 20 persans, with the exception of priva te dwellings operating without mechanical power 

and using only family labour. The structure of the Act was divided under threc broad 

categories. The tirst related to prohibiting the employment of children53 and establishing 

hours of work limitations for boys between the age of 12 and 14, girls bctwcen the ages of 

14 and 18, and women over 18. In addition the Act prohibited their employmcnl for certain 

specified kinds of work. They were entitled to a one-bour lunch break wbich could, if the 

inspector authorised, he taken at a place other than where the manufacturing proccss was 

heing performed. 

The second category dealt with general safety and health conditions in the workplacc, 

and, though vague and ambiguous, provided for sorne basic standards such as on adcquatc 

ventilation, overcrowding, cJeanliness, fencing of machinery, fire protection/escape provisions 

and separate closet facilities for men and women etc. The last category dealt with the 

administrative framework under which the Act was to operate. It covered the rigbts, duties 

and powers of the factory inspectors including procedural measures required {rom employen 

such as notices, display boards and maintenance of records and registers. 

The administration of tbe Act was left completely in the hands of the inspecton, 

appointed by the Ll. Govemor, who were responsible for enforcing and cnsuring compliance 

50 The bill was mtrocluced in the bouse on 26tb February, received second reading on the llth 
of March, and Royal Assent aD the 2Sth of Marcb 1884. 

51 The Act finally came ioto force on Ist Deœmber 1886. 

52 Administtring Dœagtr, supra, note 2 at 99. 

53 Children included boys under the age of 12 and girls under the age of 14. 
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with the regulations. In trus regard they were given the authority ta enter industrial 

establishments at ail reasonable hours without warrants, to require the production of 

documents and registers kept under the Act and to summon and cross-examine individuals 

under oath. In conducting the enquiry they could, if the need arase, ask for the assistance 

of the local health officer or constables. A yearly report of their working was submitted to 

the government. 

Prosecution under the Act was brought before two justices of the peaee, the statute 

entitling them, besides the imposition of the penalties of fines and imprisonment, to issue 

directory orders ensuring conformity with the Act 's provisions. 

c. Elrect of tbe LqislatioD 

With enforcement of preventive legislation, the gradu.tl transition towards a liberal 

welfare state had begun, an exception to the principle of laissez-faire had been reoognised. 

This however did not imply that the state was to become a willing or supportive partner. It 

still remained under tbe influence of tbe capitalistic market. 

'The partial politicization of class relations led the state to participate in the 
construction of institutional arrangements which mediated class conflicts, but which 
did not seriously cbalJenge the domina,.t position of capital. "54 

Recognition of tbe need for change formed only a part of the struggle for improving 

the conditions of the wort. Once the need to main tain certain minimum standards at the 

workplace had been recognise<:, il was the practical enforcement of thase statutory 

provisions which became the centre of contention. 

The influence of market forœs upon the state was visible from the very terms of the 

legislation, which made only panial progress towards the establishment of health and safety 

provisions. Although the Act signified a victory in tenns of recognition of working c)ass 

interests, il did Dot go far in removing the actual grievances. Its limited scope, minimum 

intervention into the free market, vague and ambiguous terminology and extensive delegation 

to an administrative body aU :;erved ta benefit the business class ÏDterests. Not heing 

particularly successful at restraining the inspectors' powers in the statutes itself, tbe focus for 

54 Adminuttrlllg Dangtr, supra, nOIe 2 at 137. 
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business now shifted towards ensuring tbat the appointments were not pro-Iabour.55 

Furthennore, the administrative capabilities of the inspectorate wcre seriously restraincd by 

reason of tbe inadeC(uate resourc::!S devoted for enforcerncnt of the aet.56 

Dissatisfied with the slow rate of progress being made. the labour organizalions 

continued to press for refonn and better enforcement. These movements achicvcd partial 

suceess in 1889, when the Act was extcnded to factories and 'Norkshops employing six or 

more people. The results however were far short of what the practical situation warranted. 

The strategy for ensuring compliance, adopted by the inspectors, was bascd more upon 

persuasion than prosecution.S7 In justification of thcir stance the inspcetors citcd58 

ignorance of law as the prime cause for violation~, hence the belief in education and 

persuasion as the prime strategy. Tucker, in bis review of the process,59 portrays external 

constraints in terms of resources,60 the prevalence of c1ass power in the workplace and the 

limited world view of the inspectors,61 as underlying reasons in the choice of the 

5S Administering Danger, supra, note 2 at 138 - 139. 

S6 For funher details about the resource oonstraints see: AdmUllSlering Danger, supra, note 2 at 
147. 

57 Tucker has calculated tbat during a period of the first twelve ycars of the enactmcnl only 35 
charges were prosecuted. During the same period he lisu the fatal accidents at 207 and reportcd 
accidents causing serious injury at 2632. In none of these case .. was the employer proseculcd for 
violating the Act. Administtring Dantp, supra, note 2 at 146. 

58 Repon of the Inspeclors of F actoMs for thl Province of Ontario for tM Year ENilng 31 Dec, 
1888, Ontario, LegISlative Assembly, Sessiona. Papcrs (No. 39) (Toronto, 1889), 6. Source: Jennlsstn, 
supra, note 15 at 204. 

59 In AdminiJtering Dtmgtr, supra, note 2 al 147 - 176. Also see: Eric Tucker. "Makmg the 
Workplace 'Safe' in Capitalism: The Enforcement of Factory Legislation in Nlncteenth-Century 
Ontario· (1988) 21 Labour/Le Travail 45; Stülbirth, supra, note 36 al 227. 

60 At the commencement of the regime three inspectors had bœn appoiDted proVJding a ratio 
of approlÏJD:ltely 1:55,000. Even thougb women formed 20% of the lotal manufacturing population 
in the province and the Act wu primarily related to women and chlldren, il was not unul the 
appointment of Margaret Carlyle in 1896 tbat a female factory iospector was appotnted. Although 
the size of the inspectorate increased !rom 3 in 1887 ta 10 in l '»J, this IOCfease was hardly in 
proponion to the pace at wlùcb the manufactunng sector was developing. In terms of budgeung 100 
the administration was in a piliful state. The annual budget ln 1888 was a Mere 54245.5 and by 1913 
had only increased to 524,830.4. Sourœ: lennlSsen, supra, note 15 al 204 - 209. 

61 Another consequence of these factors was the liberal construction given to the ambiguous 
sections of the Act. Administmng Dangu, supra, note 2 at 167. 
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persuasion strategy. The effeet of tbis choice was that violations were frequent and mostly 

went unpunished. Although one may concede ignorance as the initial reason for such 

di.'Ircgard of the law, later reports show that the economic and workplace-control reasons for 

violations wcre morc compelling.62 

The state, as yet, was not ready to put into practice what it was just learning ta preach. 

Rcpcated attempts at improving the enforcement structure were met with stiff employer 

resistance. On the other hand, the relative silence maintained by the rnanufacturers re­

enforces the belief in the success of market power over the interest of workers. However a 

consequential benefit of this resistance was to aHow the labour unions a common cause of 

action upon which to establisb their organisations. Having seen the government's inability 

to effectively support their cause, the alternative was to strive for greater self-regulation. 

Iv. Workers' CompensatioD LegislatioD 

After state intervention in the free market tbrough preventive legislation, the rationale 

for providing legislation covering the second theme in occupational health and safety, i.e., 

compensation, was easy to justify. With a rising rate of industrialisation and the advent of 

railways the conditions of work had fast deteriorated. Accidents and fatalities were common. 

Beside the immediate loss and suffering the problem was compounded by future difficulties 

which lay in store for the victims by reasan of reduced or terminated incornes. The factories 

legislation had sought to prevent tbe occurrence of tbese accidents, but when they did occur 

- a frequent occurrence given tbat the enforcement of the preventive legislation was still not 

up to the mark - the need to provide sorne compensatory financial relief was acutely felt.63 

62 Report of the Inspecton of FactorUs, Ontario, Legislative ~mbly, Sessiona. Papers (Number 
25) (Toronto, 1893) 5; (Toronto, 1891) 12, as quoted in JeMisstfl, supra, note 15 at 204. 

63 For details on the development of workmen's compensation see: ·Compensation for Injuries 
to canadian Workmen" (1918) 15 Canadian Law Journal; P.WJ. Bartrip and S.B. Burman, TM 
Wounded SoldlO:S of Indusl1y: Industrial Compensation Policy, 1833 -1897 (London: Oxford University 
Press, 1983); Eric Tucker, "Tbe Law of Employers' Uability in Ontario 1861 - 1900: The Search for 
a Theory" (1984) 22 Osgoode Hall Law Journal 213; R.C.B. Risk, "This Nuisance of Litigation: The 
Origins of Workers Compensation in Ontario" in D.H. Flaherty, ed., vol. 2 Essays in the History of 
Call1JdÛUt Law (Toronto: University of Toronto, 1989) 418: Michael J. Piva, "The Workmen's 
Compensation Movement in Ontario" (1975) 67 Ontario Hislory 39. 



B. The Case for Intervention 

Under tbe common law injured workers still rctained the right to sue for damages. 

However, in view of the practical constraints of the cconomic structure, the chances of thesc 

rights being successfully used were reduced to a minimum. Opcrating undcr the common-Iaw 

rules of negligence and tort, the courts based their rcasoning on the tinding of fault. With 

the rapid changes made in the method of production, the old paternalistic ordcrM whcre 

the employer worked with and had complete control over the nature of work had 

disappeared, to he replacl;d by a hierarchical system with a rung of middle and senior 

managers/supervisors separating the worker from the employer. This made it aU the more 

difficult to establishment fault on the part of the employer. Even when fault could he 

established the court had, through judicial precerlent,tJ5 created the restrictIve rules of 

contributory negligence, voluntary assumption of risk and the fellow servant doctrine which 

prevented, except in the rare case,66 the courts from aUowing the workers any financial 

relief. 

The hardship which this caused was not simply a matter of financial constraints but had 

a tremendous effeet upon the workmen's mental and psychologieal health. The suddcn 

reduction, or even complete tennination, of an already meagre incorne forced thcse injurcd 

workmen to become dependent members of the family. In the absence of social security they 

64 During the paternalistic t;!1 of employment the employer, from a sense of respooslblhty and 
personal gratification, sometimes proVlded financial compensation for Industnal aCCIdents. This was 
a purely voluntary gesture and even tben was bardly commensurate Wlth the actual damagç suffercd. 
For example, the railways provided discretionary compensation which could include cost of trcatment, 
funeral expenses or ftnanciaJ compensation up to one year's salary. See Paul Craven, "Law and 
Railway Accidents, 1850·80" (1987) II Canadlan Law in History Conference (Carleton Unaverslty, 
1987) at 41,67. 

65 The establishment of these roles, employers' defenses as they were called, was first secn ID the 
case of PlUstly v. Fowler (1837) 3 M&W 1, 150 E R 1030, where the IDJured employee wa,o, rcfu..,cd 
compensation upon tbe vaguely Clted grounds of voluntary assumption of nsk and contnbutory 
negligence. The feUow servant rule found applical10n 10 the later case of Farwell v. Boston and 
Worcester RJJüroad (1842) 45 Mass (4 Met) 49. 

66 Thougb no accu rate figures of compensation litigauon are avallable Woolner ~tJmatcs 20-
30% of the occupational injuries were covered by legal rehef. Tucker bowever portrays a bleaker 
picture when he shows that out of the 20 reported cases in Ontario during the period of 1861 - 1886, 
the workers lost in 17 (85%). Risk documents 16 reported cases between 1865 and 1880 ID whlch 
the workers faütd in almost aU, "with the fellow servant rule barring recovery in Clgbt of the cases." 
For details see: E. Woolner, Worlanens CompensatIOn UI CaJIIJIla (Ottawa, 1969) 3; Enc Tucker, 
supra, note 63 al 220 - 228; R.c.a. Rist, supra, note 63 at 422. 
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were forced ta rely upon charity and municipal help as the sole means of suppon.67 In 

sorne cases unions provided for a relief fund or an insurance scheme, but this was the 

exception rathcr than the role, tl' .ncral situation remainir.g that of cxtrcmc cconomic and 

psychological hardship. 

It was undcr these conditions that the Ontario legislature enacted the Worke1'8 

Compensation for Injuries Act, 1886.68 Finding il politically inappropriate to exclude 

compensatory legislation after the establishment of preventive legislation, the govemment's 

ooly aim was to consolidate the common law into statute fonn. The Act restricted the 

common law defcnces ta a limited eneot but the worker still had ta prove negligence to 

obtain a favourable Judgrncnt. The emp!oyer defences of voluntary assumption of risk and 

contributory negligence were still very much in force. This regime continued in its original 

form over a pcriod of 28 years, marked by amendments which reflected bath gains and lasses 

for the workers.69 The Act's inherent weaknesses - which included retention of Many of 

the employer defences, the limited application of the legislation,70 the opting-out 

67 See: Ricbard Splane, Socitll Welfare in Ontario, 1791 - 1893: A Study of Public Welfare 
AdmuaistrallOn (Toronto: University of Toronto Press, 1965) 79 - 116; Denis Ouest, supra, note 45 
at 12 - 15 & 36 - 38. 

68 Workmen Jo Compensation fOl Injunes Act, S.O., 1886, c.28 [beremafter Worker's Compensation 
for Injuries Act, 1886]. 

69 Amongst tbe major amendments and events were-
- In 1889 tbe term "superintendent" was expanded and the term "employer" was clarified. Street 
raJlways and contractors/Sub-contractors were speciaUy brougbt Wltbin tbe purview of the Act. In 
addition, continued employment without knowledge of defect or negligence was not seen as voluntary 
assumption of rislt. 
- ln 1892 prior amendments were consolidated into the Workmen 's Compensation for Injuries Act, 55 
Vict., 1892, c.3D. 
- ln 1893 farmers were exempted from the provisions of tbe Workmen 's Compensatio,. of InjurVs Act. 
- ln 1899 a IllDited step towards "no fault compensation" was taken, modelled upon the Englisb 
legtslation, whlcb sbifted .be onus of proof with respect of dangerous machInes on to the employer. 
The employer however sUll retained the other defences. 
- ln 1900 the Navor Commission adVlSCd the government to "wait and watch" the efJects of the 
European "no fault" legislations before proceeding upon similar lines. As quotee! _ : Jennissen, supra, 
note 15 at 253 - 264. 

70 The enactment did not cover domestic employment, farm labourers and initially even raiJway 
employees. Railway workers were oovered by a paraUel compensa tory scbeme. 
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provisions and the negative judicial attitude71• lead ta its being seen as the slepping stone 

for a more comprehensive regime which was achieved in the form of the Workmen 's 

Compensation Act of 1914. 

b. Sœpe of the Legislation 

The support for tbis legislation had come from both the employers and the workers. 

The workers, facing difficulty in obtaining financial relief, were agitating for rcfonn on the 

no-fault insu rance pattern of the European legislation. The employers on the other hand, 

having had practical experience with the compensa tory regime over the past 28 ycars, had 

realised that besides increasing their litigation and insurance costs the enactmcnt was 

L.;hieving little.72 The Meredith Commission on Workmen's Compensation, in ils report, 

re-affirmed these beliefs?~ 

The passa!;e of the 1914 Act heralded the arrivai of no·fault insurance on the Canadian 

occu~lational health and safety scene. Compensation became payable for any inJul)' sustaincd 

through employment or specified work-related diseasc, regardless of fault, aCter a seven-day 

delay unless the injul)' was the result of the wilful misconduct on the part of the workcr. In 

71 Although Tucker proVides figures to jusufy his assumption of an mcrease ID hugation victories 
(out of 43 reponcd between 1886 - 1900, workers won 23 limes [44%] as compared to pre - 1886 
periods when the ratr. was 15%) the area would need to be studied in greatcr detall to cvaluatc the 
actual benefits of the legislauon. 'Ibis is especia11y sa in IIgbt of the signiticant mcrease ln the 
manufacturing sector and tbe prevaillng barriers to litigation. For details see: R.C.B. Risk, supra, 
note 63 at 426 - 448. 

72 Jennissen bas, ~ides the e('.onomic argument, suggested "progressive management and 
acceptanœ of the inevitable" as two subsidiary reasons for the Manufacturees' suppcrt, anolher 
reasoning being that tbey wanted to control tbe system from Wlthin rather than nsk a radical 
enactmenl. For details see: Theresa Jennissen, "The Development of the Workermen's Compensation 
Act of Ontano, 1914" (1981) 7 canadian Journal of Social Work Ed acatlon at 55; R.C.B. RlSk, supra, 
note 63 al 459 - 463; James Weinstein, "Big Business and the Origms of Workers Compensation" 
(1967) 8 Labour History 156. 

73 The Meredith Commission on Workmen's Compensation was appolnted in June 1910 to 
examine similar scbemes employed in Europe and the United States and make rccommendations. 
The Commission beld 27 public hearings from 23 Oct 1911, to 20 March 1913, the findlOgs of which 
were presented in (wo reports, the final being submitted on 31 Oct 1913. In addluon the CommISSion 
also presented a draft bill wbich, after minor alteratioJl5, was 10 become the Workmtn 's Compuasatwn 
Act, 1914. The recommendatioJl5 were pauemed on tbe German model, adoptmg the no·fault 
insurance pattern, financed exclusively tbrougb employer contributions to a state aCCident fund. For 
a discussion of the political lobbying by Labour and Canadian Manufacturing Assoctations at the 
time of the Commission see: R.C.B. Rist, supra, note 63 al 456 • 471. 
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the case of death this compensation became payable to his family or next of kin. The rates 

for compensation were establishcd through a percentage calculation (55%) over the average 

salary of the prpv!ous 12 months subJect to maximum prescribed limits.74 Though initially 

only six discases wcrc specificd, the compensation board had the authority to add to the list. 

The administration of the Act was vcsted in the Workmen's Compensation Board, 

whose members were employcd for ten-year periods. The Board had vast administrative and 

discretionary powers with exclusive and final jurisdiction over the area of col'~pensation. 

Common-law c1alms and appeals from the Board's decisions were barred. The financial cost 

of compensation was to be borne through a fund established from the sole contributions of 

the cmployers. The rate at which the contributions were to be made was determined by the 

Board, which also had responsibility for administering the collected amount. The fund's ~otal 

receipts were required to cover pay-outs, future reserves and administrative costs, with the 

Board retaining the right 10 enforce additional or special rates upon certain industries. 

c. Effed of the LegislatioD 

Having succeeded in obtaining a major concession from the employers, tbe workers 

were to be let down once again on the administrative aspect of the legislation. Following a 

similar pattern to the factories legislation and its administrative structure, the enforcement 

of the Compensation Act left much to he desired. Although the purpose of the enactment 

had becn to ensure easier and certain financial support for victims of industrial accidents, 

whether this was actually achieved is a subject of dispute. 

The administrative appointments certainly favoured the dominant interests 75 and 

Tucker's analysis of a "limited world view and protection of class interest"76 would certainly 

have influenced the decisioDS made. A major portion of tbe debate, prior to the passage of 

the bill, had centred around the exclusive tinancial contributions of the employers, its 

acceptance being treated as a major concession. This negotiation strategy, supported by 

74 In the case of dasabllity benefits the maximum limit was set at 52000 per year. In case of 
compensation payable upon the death of a worker, to lus dependants, 'he limit was $40 pec month. 

75 For details aDOut the appomtments see: Campbell. The Balancing Wheel of tilt IndustriJJl 
System: Manmum Hours, Minunum Wages, and Workmen's Compensation LegasltJtion in Ontario, 1900 
. 1939 (Ph.D. Thesis, McMaster Uruversity, 1980) as quoted in J~Missen, supra, note 15 at 96. 

76 Admulistenng Danger, supra, note 2 al 159. 
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exaggerated figures 77 of estimated costs, shifted the focus from the acceptancc of Iiabtlity 

towards the granting of a patemalistic concession.78 After making this major conces,l.ion. 

if the employers restricted the rate of payment to a minimum it c,Juld hardly be secn a.~ 

un]ustified. Even then the costs were never directly born by the cmp'oycrs: ultimatcly il was 

passed on to the consumers or through state support converted into linancial inœntivcs such 

as tax exemptions. 

The exclusive jurisdiction and finality of its decisions made the Board the sole arbitrator 

of compensation daims. Operating from a class pelspectivc and not adcquatcly rcprcscntmg 

labour in i15 composition the working of this body was often the subjcct of labour cnticism. 

In addition, i15 scope had been expressly restricted by the exclusion of such cmploymcnts as 

domestic, merchandising and agricultural workers, even though the Meredith CommIssion 

had recognised them as being particularly hazardous areas of work. A similar pattern was 

visible in the listed diseases under which daims could be made. Still, ln consideration of the 

fact that the regime was structured and adopted with the support of the cmploycrs and 

operating in a period when workers' rights were only Just being recognised. the Act 

constituted a significant step in the promotion of occupational hcalth and safcly in the 

workplace. It was only after the establishment of these preventive and compcnsatory regtmcs 

that the workers could strive to obtain control over the administrative structurcs. 

WORKPLACE CONTROL AND WOKKER PARTICIPATION 

Any review of the occupational healtb and safety regimes would he incomplete withoul 

acknowledging the role of organised labour. ~ seen in the previous ~.ction, class poli tics 

was one of the prime reasons which resulted in state intervention. Bcside this visible form 

of recognition of workers' rights another battle was being fought, also upon class lines, which 

centred around control aver the workshops and workplaccs. This area of struggle was for the 

most part one of direct confrontation between the two parties: labour and management. 

77 The Workers Compensation Board later reported thl "tbe financial burden will be less tban 
anticipated, the assessmenl for 1915 bemg ln mast Q.\ie5 more than sufficient ta meet the 
requirements, and the Board bas made substantial reductions in mast classes of industries." JeMissefl, 
supra, nOle 15 at 311. 

78 Even then medical and rehabilitauon benefits were Dot a part of the Act unul 1919, 
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Having opposing views over prime interests,79 it was the balance of power between the two 

concerned parties which determined the relationship and attitudes essential to any workplace 

rcform. This balance of power, not being a static phenomenon, was in the process of 

continuous change. With increllSed worker organisation, economic development, increased 

education, political awakening and governmental recognition, the workers' negotiating 

strength was on the risc. 

Even then, short-term economic considerations and structural imbalances in the c1ass 

relations prevented the attainment of desired results. On key issues the workers, from the 

pure pressure of economic necessity, could he cajoled into accepting short-term economic 

gains instead of health and safety reforms. The employers, operating from united and 

economically sound po~itions, presented a formidable vpposition. As a result every 

concession was a prolonged struggle. Thesc struggles took their toll on the working c1ass but 

they aiso made them realise that for any concrete progress to he made they would have to 

obtain direct control over the manufacturing procas, obtain a say in organising the 

production process and obtain a direct influence over the worktloor. 

This struggle for workplace contro)80 had ils arigin in the early craft and trade 

organisations. BeCore the advent of the mechanised means of production these crafts 

depended upon personalised knowledge and skills obtained through experience and practise. 

G1ass-workers would provide the ideal example. This emphasis on skilLs in the production 

process forced the employer to rely heavily upon the workers, the dependency in tum 

allowing the workers control aver their work, workplace and work environment. 

79 'Ibis assenion, of an absence of a common interest, has been dealt with in greater detail in 
Chapter 3, however, for details on ideological differences between labour and management see: Leo 
Panitch, "Elites, Classes and Power in Canada" in Michel S. Whtttington and Glen Williams, eds, 
Canadwn Po{,tICS ÎII the 1980s (Toronto: Methuen, 1981); Wallace Clement, Class, Power and 
Property: Essaya on Canadian Society (Toronto: Methuen, 1983). 

80 For discussion on the workers' struggle to obtain control over the workplace sec: Branko 
Pnblceruc, TM Silop Stewards' Movement and Workm' ColllTOl, 1910-1922 (Oxford, 1959); David 
Montgomery, ·W~;ker5' Control of Machine Production in the Nineteenth Cenlury" (1976) 17 Labar 
History 485; G.S. Kealey, '''The Honest Worklngman' and Workers' Q)ntrol: The Experience of 
Toronto Skilled Workers, 1860 - 1892" (1976) 1 Labour/Le Travailleur 32; Bryan Palmer, "The 
Culture of Control" in Kealey and Cross, cd., ClII'IOda 's Agt' of 1nt1ustty, 1849-1896 (Toronto: 
McClelland & Stewart, 1982) 128 [hereinafter TM Cultun o/Control); Benson Soffer, "A Theory of 
Trade VOlon Development: The Role of the "Autonomous" Workman," (1960) 1 Labor History 141. 
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"ln this sense, workers' control was nothing more than the functional autonomyof 
the skilled worker. a workplace practicc flowing out of the craft workcr's knowlcdge 
of the production process."Sl 

Conscious of their position and anxtous to maintatn their advantage thcse workcrs 

sought to establish a level of "restrictive control"S2 over thcir fields of cmployrncnt. 

Restricting the; number of apprenticeships and restraining outpllt formed the prime arcas of 

control. In other instances this measurc of control could he secn in recruitmcnt pohcics, 

negotiations and trade regulations. A paraUcl development, with restnctive control. was "shop 

.-:antrol" which referred to control over the shop floor. This was usually achievcd through the 

recognition of "shop stewards" or "shop committecs" which operatcd in somcwhat the sa me 

manner and on similar issues as the restrictive control mechanisms. The lcvcl of succcs.~ 

achieved in each situation was, however, dependent upon the strcngth of the workcrs 

organisation. Glass workers for example, had sa complete a control over their trade that they 

were able ta restrict the output to specified limits. have a working day of scven or cight 

hours and continue their practise of a summer break. Not all organizatlons, howcvcr, 

achieved tbis level of success. Still, in sorne form or other the strugglc for control was carried 

on. 

The govemment was not of much help on this front, preferring to side with the 

employers in support of economic development. However, in certain cases intervcntlon 

became a necessity. The most important single piece of labour legislation came in the form 

of the Trade Union Act of 1872 whereby labour unions were given legal recognition. Il was 

no longer illegal ta form labour combinations. Though the Criminal Code continucd to 

provide restrictions on the workers' conduct during tradc disputes, the mcrc recognition 

allowed the unions ta step up tbeir struggle to gain control in the workplaces. 

Althougb unions were not new ta the industrial world and tholJgh iIIegal groups had 

existed, and in some cases successfully operated since pre·industrial limes, the structure of 

membership was changing. Emerging from being trade or craft unions the mcmbership was 

increasingly being opene.d to unskilled and non-craft workers. With swclling membership and 

81 The CullUTe of Control, Ibid. at 132. 

82 The Culture of Contro~ supra, note 80 al 133. 
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an cxpanding level of awareness the unions were seeking to re-establish their lost control. 

Non-union workers wcrc slowly edged out and UnIon influence at the shop floar level wa.; 

expanded. Whcrever the cmployers resisted the result was usually a violent and long, drawn­

out, strike.83 ln Urnes of cut-throat competition this could mean serious costs for the 

employer, forcing hirn to the bargaming table. 

Facmg a combined OppositiOn m the form of employers' associations, the unions were 

also becorning aware of the advantages of industry-wide combinations. In arder to establish 

this, the unions attempled to combine their individual pools and operate on an industrial 

level. With the formation of the first central in Toronto in 1871 (T.T.A) the are a of conflict 

shifted from indiVJdual establishment towards industry-wide control. A1though the issues still 

centred around cconomic demands, basiC health and safety provisions continued to form an 

important part of the settlements. The struggle received a further irnpetus with the 

intcrnationalization of the unions and the emergence of the Knights of Labar as a dominant 

labour grouping. With this link came experience and organisation al skills which allowed the 

unions to better confront the employers.84 

However, over time the employers sought to diminish this power of the workers and 

obtain complete control over the production process. In cases where the conflict was open 

it usually resulted in violence, strikes and lock-outs. Hiring of non-union men, encouraging 

workers to break union ruIes, dismissal or refusai ta hire union men and the granting of 

economic incentives to achieve their objectives were sorne of the favoured strategies in 

reducÎng the worken' control. Wherever the production became rnechanized and could 

operate primarily upon tbe supply of unskilled labour the employers were succcssful. As the 

situation shifted towards complete industrialization the employers' control over the 

workplace increased. This control when exercised in a post-patemalistic capitalistic economy, 

enabled the employer to make full use of the laissez-faire argument irrespective of its 

dctrimental consequences on labour. Economie downturns added ta the woes of the working 

83 The Moulders' Union struck work ID 1874, the ISSue bemg that of union shop. Bottomers of 
the MacPherson & Company Shoe Wor ks strllck in 1879, on the issue of employment of a non-union 
member. For more deta!ls on such labour confrontations sec: The Culturt of ContTo~ supra, note 80 
al 128. 

84 In the 10 years from 1880 to 1890 there were 425 known stnkes wnh 63 strikes eacb in 1883 
and 1886 alone. Bryan Palmer, "Labour Protest and Orgmization in Nmeleenth-Century Canada 
1820 - 1890" (1987) 20 Labour/Le Travail 61 al 73. 
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c\ass who were still struggling to retam sorne semblance of a say m the cmploymcnt 

relationship. Faced with a continuous supply of cheap and unsklllcd substltutc lahour and 

facing the pressures of a fluctuating economy, the umons wcrc in no p<)Mtlon to rctmn 

control in any one place for long. The history of the union movcrncnt bears tcstlrnony to the 

number of different labour organisations whlch rose and wcre then plunged lOto the rcalms 

of obscurity. 

The most significant consequence of this contmuous controntatlon was to glVe the 

unions the reqUlred support "in promoting a spint of self-control... il SpIrIt of ~c\f­

reliance."S5 Strengthcned by an inabllity to ob tain effective statc support, the umons 

increasingly relied upon thcir internai organizational ablhtics to obtain concessions during 

negotiations. Workcr demands echoed the desires for an cnhanced workplacc control 

through self-regulation, but at the same time ti~mands for an mcreased and more cllïclent 

state regulation were being made with equal force. In areas where employers' resistancc was 

stiff and the situation was that of a stand off, whcre the workers wanted 10 con~olidate thcir 

collective bargaining gains, or where the economlc arguments only supported state 

intervention, the workers were still forced to tum towards the state tor mtervention. 

As secn above the basis for self-regulation arase from the non-participa tory nature of 

state administrative structures and their failure to effect the dcsired changes in relation ln 

the health and safety concerns of the workers. Repeatcd atlempts at obtammg ~tate 

regulation in the area of health and safety had not succceded in Improvmg the Mtuauon. This 

discontent was translated inta demands for greater autonomy and workcr !>ay m dccisions 

made al the workplace which affect the health and safcty of the workers. 

CONCLUSION 

The process of industrialization and its accompanying heallh and safety hal.élrds 

provided justification for the state's initial intervention into the free market. Pnor 10 the 

legislative enactments, the largely unorganised workforce was subJCClcd to the most 

deplorable conditions of work. Long hours, unhealthy, unsafe and unsanitary condltlon.~ were 

a common feature in most industrial establishments. The employcrs wcrc under no obligation 

85 Royal CommlSswn on the RelaMn of Labor and Capllal as stated ID The Culture of Contro~ 
supra, note 80 at 156. 
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to assume responsibility for the injuries or suffering that was resulting from the 

manufacturing operations; initiatives at promoling safety and health at the workplace or 

providing compensatory relief to the victims, were solely matters of employer discretioD. 

Il was to arnend these conditions and ensure some measure of employer respoI'.sibility 

that pressure was exerted on the state for intervention. Following an initial period of 

hesitation, the state fmaUy acknowledged its responsibility towards the working public and 

helped establish the legislative enactrnents which provided for the maintenance of certain 

minimum standards of health and safety at the workplace. Whatever he the criticisms of the 

resultant legislation, the victory of labour in terms of establishing their position in the purely 

capitalist market was clear. The state had been forced to recognise that labour was not 

simply a comrnodity to be bought and sold as the market sought. In establishing tbe ideology 

and organisational capacity of the state to intervene " ... the principle was established tbat the 

state bore sorne responsibility for ensuring that its citizens were not exposed to wbatever 

hazards the capitalist labour-market generated . ..s6 This recognition formed the basis from 

which the conception of welfare state could function. 

Starling witb the Ontario Factories Act, of 1884, by 1917, most of the provinces bad 

established similar statutes in their respective jurisdictions. In addition the employer liability 

acts and the workmen's compensation scbemes were moving towards a modification of the 

common law defenses available to tbe employers. Witb enactment of tbe Ontario Workmen's 

Compensation Act of 1914, pattemed on the social insurance scheme of Germany, the 

advent of no-fault iosurance at tbe workplace became a practical reality. The initiative 

provided by Ontario was soon to he followed by the other provinces. 

The limited scope of tbe legislatioD and the practical enforcement strategies adopted. 

however, still left the workers subjected to a high level of health and safety rislt. As 

enforcement of the statutes was mainly the responsibility of the inspectors tbeir inadequate 

knowledge and capabilities acted as impediments to effective implementation. Responding 

to pressures from the orlanised labour movements to improve upon these drawbacks the 

provincial govemments look to establisbing industrial bygiene divisions. The tint of tbese 

was establisbed in Ontario in 1920. This was soon followed hy several provinces as well as 

the federal gc·vemment. 

86 Admlllutenng Dangtr, supra, nOIe 2 al 131. 
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The increased awareness of the occupational health and safety issues was al50 helping 

to concentrate academic and research efforts towards tbis field. The introduction of induslrial 

hygiene courses in the University of Toronto in 1943, formation of the Industrial Medical 

Association of the Province of Quebec in 1928, and the Industrial Medicine section in the 

Ontario Medical Association in 1944, illustrate the emergence of specialised professional 

bodies dealing exclusively with occupational health and safety concerns. This movement, 

towards workplace reform received additional emphasis during the World Wan 1 and Il 

when reduced supplies of labour highlighted the neccssity to conserve the rcmaining 

manpower resources. 

Even in the post war period, when the health and safety issues were relegated to the 

background, the established !:tructures continued to grow. With an increase in unionization 

and worker influence in political spheres both the provincial and federal governmcnls 

increased their involvement in promoting workplace health and safety refonns.ln 1945, the 

National Health and Welfare departrnent was expanded to include the Civic Services Health 

Division; in 1953, the Federal Division of Industrial Hygiene became the Division of 

Occupational Health. SimUar developm~nts were taking place at the provinciallevels, where 

by the early 19505, several jurisdictions were operating employee health and Saff!ty programs. 

This slow pace of structural reforms continued through the 19505 and 60s, without any 

major advances being made. Reorganisation of the worker compensation programs and 

enactment of the Canada Labour Qxfe, part IV dealing with the safety of employees in 

1968, were two significant features of tbis period. However, it was not until the early 19705 

tbat aDY major re-evaluatioD of the occupational beaJth and safety administration wu 

undertaken. Il was during tbis decade that tbe demands for reform came to cmphasis 

prevention over compensation and the reflection of an appropriate worker participation in 

tbe regulation of occupational health and safety. 
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CHAPTER 1W0 

THE ADVENT OF SELF-REGULATION 

INTRODUCTION 

Even though Jimited and only partially successful, the state's intervention in regulating 

occupational health and safety had a basis, a benefit. As the prevention and compensation 

legislation had shown, the shifting of costs from the employees to the employer had brought 

to the fore the savings that could be obtained from providing a healthy and safe work 

cnvironrnent. The free-market assumption of the occupational health and safety issue being 

one of worker self-interest Le., that a worker could by applying market pressure or trading 

sorne economic benefits sceure better work conditions and had thereby consciously accepted 

the remaining risk had been seriously challenged.1 

ln the following chapter the discussion is focused upon the choice of state strategy for 

market intervention and how the practical problems of application eventually lead to a re­

evaluation of the regulation strategy. The emphasis sbifted from state admlliistratioD towards 

self-regulation, worker participation and internaI responsibility.2 The reasons for this change 

1 Sorne authors acknowledge the prMence ofsuch risk premiums, however, the area remains one 
of dispute. Even If the presence of suc!1 premiums was to be presumed studies indicate that such 
premiums would be an inaccurate reflecuon of the employee preferences. For details see: M. 
Gunderson & K. Swinton, CollectJve &rgaining and Asbestos Dangers III the Workplace (Study Paper 
Prepared for the Royal Commission on Matters of Health and Safety Arising trom the Use of 
Asbestos in Ontano, 1980); Mendeloff, Regulatuag Safety: An Economie and Polilical Analysis of 
Occupatronal Health and Safety PoIu:y (Cambridge' \U.T. Press, 1980); Nichols & Zeckhauser, 
"Govemment ComC5 to the Workplace: An Assessment of OSHA" (1977) 49 The Public Interest 39. 

2 The intemal-rC5ponsibllity system or the self-regulation doctrine was filst recommended in the 
British report on occupational bealth and safety, better known as the Robens Report. This report 
forros one of the mast comprehensive review5 in the field of British occupauonal health and safety. 
115 main recommendations, wbicb were widely reflected in subsequent legislative amendmen15, were 
for a reduction in state regulation, inspection or enforcement and an increase in self-regulation, 
shared responsibility and voluntary action. The assumptioD was that the prime purpose of tbe 
occupational bealtb and safety legISlation was to, • ... provide a regulatory framework witlun which 
those in the IDdustry could themselves undertake rcsponsibility for safety at work. This is the doctrine 
of self rtgulation. The second, to some CItent a coroUary, was that there should be means for 
workforce involvemenl in bealth and safety; that is, safety should be tbe responsibility not only of tbe 
employers and seDlor management, but also of employees who themselves experienced risks at work. " 
As quoted ID Sandra Dawson, et al., Safety at Worlc: The Limüs of SelfRegu/Qtion (New York: 
Cambndge university Presli, 1988) al 3 {hereinafter Safety al WorIc}. For additiona) details on the 



35 

can partly he ascri~ to inherent defects in centralist rule making and partly la a change 

in attitude towards reasons for hazard causation. The carly 1970s sa~ the govcrnment. .. 

seriously pursuing the strategy of enhancing the internal-responsibility system at the 

workplace.3 Over the next decade most cf the jurisdictions had taken steps la grant 

legislative support for self-regulation. The philosophy was reflccted in the form of slatutory 

rights for workers to refuse unsafe work, providing for the c.slablishment of Joint worker­

employer health and safety committees and provisions which sought to ensurc a bctter flow 

of information on matters conceming health and safety. The emergcnce of lhis trend is 

discussed, followed by a revicw of the present rights which outline the system of self­

regulation. 

RE-EVALUATING STATE INTERVENTION 

i. The Prev.WIII State Structure 

With the creation of an exception to tbe laissez-faire assumption of reliance on the free 

market, state regulation for social welfare became an accepted aspect of governmental 

duties. State intervention found justification on the grounds of a faHure of the free market 

assumptions of knowledge, mobility, rationality and full employment. 4 ln the absence of 

these factors, the market failed to respond to the needs of the workers and mi~3l1ocated the 

Repon see: R.W.L. Wowells, "The Robens Repon" (1972) 1 The lndustrial Law Journal 185. For 
the Commission Repon see: Safely lJ1Id Health al Work, Report of the Commlltee 1970 - 72, Cmnd 
5034 (1972) u.K. [hereinafter Tht Robens Report). 

31bese changes were a result of the criticisms levelled against the heaJth and safety inspectorate 
and the system iD which tbey functioned. In tbis regard the intemal-respooslblbty system wa.Ci 
projected as a viable alternative. For details see: Royal CommlSslO1I on Health and Safely of Wor/ct'r$ 
in Mints (1976) Report (Toronto, Ontario: Queen's Printer, 1976) [hereinafter The Ham Commisswn 
Report); Rappon Préliminaire, Comité d'étude sur la salubrité dans l'industrie de l'amlanle (Quebec: 
Government of Quebec, 1976) [hereinafter The &audry CommISSion Report); Industrw/ Hea/th and 
Saflly Commission of AlbtrIIJ (1975) Report (Edmonton: Queen 's Prin ter, 1975) 1 hercmaftcr The Gale 
Commission Repon). 

4 For a detailed discussion of why the market cannot be relied upon to solve the health and 
safety problems of the work eovuonment sec: Ashford, Cruis ua lhe Workplace: OccupallOnol/JIseMe 
and ln jury (Cambridge: MIT Press, 1976) c. 7 at 310 - 381; Manga, Broyles & Reschcnthalcr, 
OccupatiolllJl Health and Safety: Issum lJ1Id Alt07lllnves (Economie Coum"l of OlOada, Technical 
Repon No. 6) Co S [bereinafter MlJIIga); G.B. Reschenthaler, OccupatwlIIJl Health and Safety III 

CIJ1IIJIJtJ: The Economies And Tlaree Case Studks (Montreal: Iosutute for Researeh on Public PoUcy, 
1979) c.II [hereinafter RescMllthaltr]. 
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resources which could have been spent to protect and compensate the worker against risk. 5 

Additional factors for consideration were the social costs associated witb workplace healtb 

and safety. As aU such costs were not borne by the producers aJone, a significant amount 

bcing absorbed by MlCiety both directly through medical care, retraining, rebabilitation, 

income maintenance etc., and indirectly through family break-ups, trauma and law and order 

situations, the government had to intervene to compel the reflection of these costs upon 

either production figures or wage bills. This was done primarily to prevent tbe employer 

from transferring the complete cost for health and safety on to society.6 Although the basic 

argument for intervention had been justified upon economical terms, customs, traditions and 

social factors contributed towards the ultimate form of intervention chosen.7 The problem, 

as Reschenthaler says, is one of equitl, and since tbe unregulated market is not structured 

to deal with such equity problems, the state bas to intervene.9 

The form chosen by the state for intervention was based l1pon the administrative 

approach. lO The government on its part sought to ensure minimization of risk through tbe 

establishment of regulatory agencies charged with the task of reducing the risk and enforcing 

the laws, the typical mode of operation being the enactment of a statute, which provided the 

framework within which the particular problem in question wu to be addressed. The law set 

out the rigbts and duties of tbe concemed parties and as in the case of collective bargaining 

5 The vaüdity of this argument in the labour market bas becn recognized by economists, thougb 
they still underplay the non-eoonomic aspects of the problem. For details see: W. Kip Viscusi, Risk 
byChoice (Cambridge, Massachuset\s: Harvard Uruversity Press, 1983); Nicbols & Zeckhauser,supra, 
note 1 at 39; J. Hirsbleifer, Priee ']'Mory and Applications, 2d ed. (Englewood Cliffs, NJ.: Prentice 
HaU, 1980). 

6 Reschenlhaler suggests lhal although complele transfer of costs to tbe society would noloccur, 
the employer, faced Wllb a cise in direct and indirect operating costs wilh a deterioration in bealtb 
and safety, preferring to retain a "sociaUy optimal" amounl, would still strive to transfer a major 
portion lowards society. Reschtnthaler, supra, note 4 at 16. 

7 For a general discussion on the mfluence of externalities and the resultant market response see: 
J. Hirshleifer, supra, note S. 

8 Reschenthaler, supra, note 4 at 17. 

9 Ashford makes the same argument See Asbford, supra, note 4 al 314. 

10 "The governmenl assumes responsibility for designing and implementing fonnal safety 
standards and enforcing those sWldards tbrough a professional inspectorate". Ruchenthaltr, supra, 
note 4 at 28. 



37 

regimes established, the regulatory agency charged with the rcsponsibility of overseeing the 

enforcement of the enacted mies. "'The administrative approaeh is rationalizcd on the basis 

that in the face of signifieant information deficiencies and externalities the govcrnment must 

fulfù the role of an industrial referee and a policeman."" 

To fulfil tbis role of referee and policeman, although state intervention could take a 

variety of forms, from providing compensa tory relief to penalising cmploycrs for failure to 

maintain the proper conditions, the most influential area in the occupational health and 

safety 5eld remained that of the established and enforccd health and safcty standards.'2 

A particular hazard was identified, declared to he harmful and a standard estabhshcd to 

reduee the risk from that hazard to the minimum. 13 In most cases authority to establish 

and enforce these standards was delegated to the administrative agenl.1' ilSelf. This 

subordinate legislation had the same legal effect as the original enactmenlli, with the broad 

policy rationale being that the objectives of the agency are cstablished by the legislature 

which theil allows the agency administrative freedom to ob tain the objectives subJcct to the 

guidelines and review procedures provided within the Act it.self. 

In the stipulation and enforcement of these standards, the jurisdiction withm the 

provinces was divided between the various departments of labour, health, workmcn 's 

compensation, mines, agriculture etc. This resulted in the enactment of separate slatutes to 

deal with specifie work environments controlled and administered by scparatc statc 

departments. For example in Ontario separa te statutes had been enacted in relation to the 

health and safety issues in mines, construction, industrial establishments and logging. The 

Il Ibid. at 28. 

12 "Standards can be defined as legally enforœable regulations governing conditions, praclices, 
and/or operations of the regulated institutions to assure that certain objectaves of the regulator can 
be achieved." Anderson, Bucbholz '" Allam, .. Regulation of Worker Safety Through Standard­
Setting: Effectiveness, Insigbts and Alternatives" (1986) 37 Labor Law Journal 731 at 734. 

13 Different approaches exist in regard to the establIShment of standards, the most Important 
being; firstly, the "no-rist" approach where any risk shown to have a harmful effeet IS prohibited. This 
is usuaUy found in the edible substance regulations. The second IS the "safest standard feasiblc" or 
the "best available technology" approacb, rctlected ID tOXlC matenal standards of the Vnned States 
where the legislation directs the SecretaI)' of Labor to "set the standard which most adequately 
assures, to the extent feasible, on the basis of be5t avallable CVldence, that no employee WIll surfer 
material impairment of health or functional capacity." (OccupallOnal Htalth and Saftly Act of 1970, 
29 V.S.C. § 655 (b) (5) (1970)]. The tbird being the ·cost-benefit" approach. For addmonal details 
on this approach see: Infra, note 20. 
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enactments themselves differed in scope and coverage, in some cases forming a 

comprehensive code, su ch as the Canada Labour Code Part IV, in other cases being 

rcstricted in their applicability to partieular problems and risks. This meant that a firm could 

he covered by more th an one statute at a lime, for example, an omnibus statute covering ail 

workmg places, an industrial statute dealing with that particular industry and a hazard 

oriented statute dealing with specifie hazardous works or situations. 

Although forming a major portion of the state intervention, occupational health and 

safely laws did not cover the entire gambit. Additional legal forms and processes such as 

human rights litigation, collective bargaining agreements, municipal by-Iaws and licensing 

procedures, public health regulations, Commissions of Inquiry, Task forces, Royal 

Commissions, criminal and quasi-criminal prosecutions, professionaJ etbies complaints, 

coroners' inquests, medical examinations or fatality iJ1quiries ail formed part of the regulatory 

structure. International agreements and declarations formed another area of state 

regulation,14 where a failure to comply co~ld Mean breacb of international obligations. 

Over ail, until the change in thinking in the early 70's the emphasis in all state 

regulation was rule/standard based. Although in certain cases rules were used in conjunction 

with other regulatory strategies, the administration in Most cases remained in the hands of 

the established agencies, with the concerned parties having little, if any, input in their 

enforcement. Il wu this administrative control whicb was 50ugbt to he reformed during the 

197<M and 1~ under the ideoJogy of self-reguJation. Besides increasing worker demands 

for control over the workplace, another impetus for tbis change were the difficulties heing 

faced with the established rules and standards. 

14 Some of tbe most imponant of tbese include: 
- The UlIlvmal Declaration of Human Rigllts, in whicb anicles 22, 23, and 2S in particular talk about 
occupational healtb and safety. 
- The IrIltrMlJonaI Cove1lCUll 011 Econonuc, Social and Cultural Rights. is more specific as illustrated 
byanicle 7(b) wbich reoognises everyone's rigbt to "sale and bealthy working conditioDS." 
- The IrIltrMtional COVt1lCUll 011 Civil and Polillcal Rights a150 contains sucb a provision. 
ln addition the 1.1-0. has produced a series of conventions relating to occupational healtb and safety 
sorne of which bave been ratified by Canada and need 10 he observed. For a lisl of tbese conventions 
sec: Craig Paterson, CQlladum OccupalJOllDl Health and Safety Law: Future Practice Perspectives 
(Canadian Centre for Oa:upationaJ Health and Safety). 
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ü. Deficiencies in the Administrative Approatb 

The legislation applicable to occupational health and safety had sincc state intervention 

been seen as requiring state enforcement and oversight, hence the complex administrative 

regimes and detailed regulatory standards. The envisaged role for the administration was that 

of a referee or policeman. 15 It was this effect which lead the Robens Cornrnittee tu state 

that 

"the existence of sucb a mass of law has an unfortunate and ail pcrvading 
psychological effect. People are heavily conditioned to think of health and safety at 
work as in the tirst and most important instance a matter of detailcd rules imposcd 
byexternal agencies. (Robens 1972a: 7)"16 

With the increasing scope of business activities, advances in technology and methods 

of production, the sheer volume of legislation was appearing counter productive. The 

adoption of the administrative approacb of enforcement meant not ooly the use of scarce 

tinancial and manpower resources, but was also impeding irnprovement as the legislature 

could Ilot keep pace with the emerging health and safety problems. 

Without delving too deeply ioto the reasons or inadequacies of formai ru le making and 

administrative enforcement,17 it is intended to briefly discuss sorne of the more important 

areas of criticism which formed the basis for a change in ideology towards self-regulation. 

a. Ecoaomits and Eftldeaq 

Perhaps the greatest amount of criticism against the administrative approach to 

15 See: supra, note 11 and accompanying text. 

16 As referred to in Sa/ety al Work, supra, note 2 al 11. For the commission report sec supra, 
nOle 2. 

17 For a more comprehensive revicw of the admmistrative approach to reguJalJOn and its 
criticisms see: Robert Baldwin, "Why Rules Oon't Work" (1990) 53 Modem Law Revtew 321; 
Rtschenthalo, supra, note 4 al 28; Manga, supra, note 4 at 123; Ashford, supra, note 4 at 246 & 416; 
Anderson, Bucbholz & Allam, supra, note 12 and Alternatives" 731; The Robens Report, supra, note 
2; The Ham CommisSIOn Report, supra, note 3; The Gak Commuswra Report, supra, note 3; The 
&aw:Jry Commission Report, supra, note 3. 
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regulation has centred around the economie and effieiency arguments. lB AIl schemes for 

regulation have a cost outlay and as the need for administrative enforcement inereases so 

~oes the expenditure for maintaining the structure. With rapid industrialization and the 

conscquential increase in size of the regulatory agencies, the demand for scarce resources 

has been on the inerease. The state from the start bas been hesitant ta provide the full 

measure of resources required, still seeing itself as a Mere supportive figure ta the 

mechanisms of market control. 19 With mounting welfare state activities requiring excessive 

outlays and inereased accountabtlity of the govemment, the investment in health and safety 

prevention bas sought to he analyzed on a cost-benefit basis.20 U nder those terms the 

amount of finances being spent, and estimated ta be spent, have failed to provide the desired 

level of benefits, forcing the need ta determine alternative and more cost-efficient methods 

of enforcement. In a way this reflects the free market attitude: ta optimize outcome on 

limited resources, through the adoption of alternative strategies. 

Coupled with the economie argument, eritia. of the administrative approach. have 

highlighted the enhanced efficiency which cornes with internal-regulation. As the workers­

employers are directly affected by violations, intemal-regulation would provide for a more 

careful and strict enforcement, the concerned parties' continuous and practical experience 

18 Reschenlhiller, supra, nOie 4 al 31; Manga, supra, note 4 at 124; Evan, Bucbholz & Allam, 
supra, nOie 12 at 732; Roben Smitb, 'The Occupanonal Safety and Health Act: Ils Goals and Ils 
Achievements (Washington, D.C.: American Enterprise Institute, 1976) as quoted in Mendeloff, supra, 
note 1; Cbarles Noble, Liberalism at WOI'k: The Rise and Fal/ of OSHA (Philadelpbia: Temple 
University Press, 1986) c. 4; W. Kip Viscusi, supra, note 5 in c 2. 

19 For details about the state's expenditure on occupational bealtb and safety from a historical 
perspective sce: Eric Tucker, Administtring Dangtr III the Workplace (Toronto: UniversIty of Toronto 
Press, 1990) c. 6 [bereinafter Admlllisttring Dangtr). 

20 The cost-benefit analysis bas been widely supported, espedally in the United States, and forms 
tbe analytical basis for all major bealtb and safety rules. This was panicularly 50 during tbe tenure 
of President Reagan. See: Executive Ortler 12,291 (1981) 46 F.R. 13193. In Canada, tbougb supponed, 
exclusive rcliance upon cost-benefit bas been criticised. See: G. Doem, M. Prince &. G. McNaugbton, 
LlVlIIg W"uh ContrathctlOns: Health and Safety Regulation and [mplemenUltion III Ontario (Ontario 
Royal CommissIOn on Matters of HeaJtb and Safety Ansing from tbe Use of Asbestos in Ontano, 
Study Series, No. 5, 1982); Tuoby, "Regulation and Scientific Complexity: Decision Rules and Process 
in tbe Occupational Healtb Arena- (1982) 20 Osgoode Hall Law Review 562; Eric Tucker, "The 
Determination of Occupational Healtb and Safety Standards in Ontario, 1860-1982: From the Market 
to Politia of ... ?- (1984) McGill Law Journal 26(1. 
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with the workplace rende ring this possible.21 This shift would allow blocked resources to 

he freed which could then he used to target extremely hazardous or problematic employcrs 

more efficiently, while at the same time conccntrating efforts towards prevention and 

research techniques. 

b. The Problems iD Inspection 

The very nature of the administrative approach makes detailed and thorough 

inspections a practical necessity. The exercise is clearly labour-intensive and requircs a 

substantial amount of personal interpretation and judgement. ln this regard the training, 

expertise and experience of the inspectors are important considerations. These essenlials, for 

effective regulation, form the basis for another of the criticisms againsl the administrative 

approach. 

The inspection staff was seen as being inadequatcly trained and lackmg the practical 

knowledge and experience required to ensure effective enforcement of the stipulated 

standards.22 Besides facing a shortage of equipment. personnel and finances the 

inspectorate showed a clear favour towards the enforcement of safety standards over the 

health standards. A lack of knowledge, bealtb training and inadequate rcsearch and 

education on health hazards were some of the citcd reasons for such an attitude. 

Further even if one was to presume upon the capability of the inspection staff the 

inspectors base their findings upon a sample analysis which May not represent the true over­

ail picture; furthermore, tbey May not be able to cover the fuU area for inspection or may 

not he shown the problematic spots.23 The subjective nature of enforcement, when 

combined with the persuasive strategy, makes continued violations easy. In addition the 

ambiguous nature of the legislation and interpretive di.scretion vested in the enforcing staff 

could he used in different ways to subvert uniformity in enforccment. 

An important aspect of the enforcement structure is the degrce of continuity which 

needs to he maintained and the amount of follow-up lhat needs to he undertaken. This is 

essential to ensure that the desired results are being obtained, and also to provide a checking 

21 See: Roben Baldwin, mprD, note 17. 

22 For further details sec: MQIIgQ, SUprD, note 4 al 124. 

23 Anderson, Bucbholz cl AlIam, suprD, note 12 al 736. 
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measllre to confirm the effectiveness of the enacted rules. The continuous nature of the 

regulation process made it an extremely cost heavy and tedious affair, which Nas just not 

practical in the prevaihng mdustrial c1imate. In addition, since the inspector was only 

cxpcctcd to makc periodic visits, daily problems got side-Iined and even wh en reported were 

caught in the adversanal nature of the process. 

c. Persuasion as the Adopted Strategy 

From the very start of the health and safety regimes the strategy for enforcement has 

becn that of persuasion rather than prosecution. N; detailed by Tucker, in bis study of the 

factories legislation in Ontario during the nineteenth century, the initial reaction was to treat 

the employer as 'weil intentioned but ignorant,.24 Violators were seen as requiring 

information al and persuasive support rather than to he treated as criminals. The choice of 

this strategy found additional justification with reasons such as 

1) a lack of resources available, both tinancial and manpower; 

2) an inability to c1assify employers in the criminal calegory, violations of these laws still 

being viewed as economic prerogatives not requiring moral and state sanctions; and 

3) a conception of self-induced compliance being more effective in the long run than state 

enforced sanctions. 

The belief of the enforcement staff remained that the state's intervention should he 

retained to the minimum. In addition, the discretion v~ted in the inspecting authorities, the 

lack of incentives to prosecute and the tendency for the inspectors to he "co-opted" were 

cited as some other limitations of the administrative approach.25 

Although, over the years, prosecutions had increased in number, the general approach 

remained the same and but for the serious hazards or the consistently problematic employer, 

persuasion remained the dominant strategy.26 The effect was that compliance was lax and 

24 Adnullistering Danger, supra, note 19. Also see: Harry Artburs, W'uhout the Law: Administrative 
Jusnee and Legal Pluralism in the NiMteeruh Century England (Toronto: University of Toronto Press, 
1985). 

2S RescMnthaler, Skpra, note 4 at 33; Manga, supra, note 4 at 124. 

26 The argument for increased prosecution is alive even today; for details see: Claudia J. Posten, 
ftA Criminal Lack of Safety in the Workplaœ" (1986) 22 Trial 121; D.E. Grant, "Deatb in the 
Workplace: Occupational Hea1tb and Safety Prosecution" (1986) 3 Business Law Review 75; H.J. 
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in the absence of strict enforcement of the laws the bene fit desired [rom the legislation could 

not be achieved. This strengthened the arguments for a rc-cvaluation of the cnforccment 

strategies and the need for bringmg the regulatory structure doser ta those being rcgulatcd. 

d. Internai Dynamics of the Workplace 

The adoption of exclusive state regulation ignored the role played by the workcrs 

within the workplace and tbougb legislating for their bendit, did not providc them with an 

adequate say in the process.27 This also brought out the economic and efficiem:y 

arguments, as by letting the two concemed parties negotiate settlements the state not only 

saved spending upon enactment and enforcement, but voluntary acccptance by the parties 

ensured a better compliance and respect for the agreements. AJthough this argument was 

again subject to the free market deficiencies, it was argued that the participatory nature 

would at least result in the reduction of those hazards and firm-bclSCd concerns which wcre 

accepted by both parties as employment risks and generally formed part of the negotiatcd 

settlements. 

The retlection of health and safety issues in the collective agreements was argued ln 

terms of its merits in providing for the unions ta have a greater role in workplace dccislon 

making and allowing the workers to increase their solidarity and self-confidencc. Recognition 

of the workers' role in regulating occupational health and safety would contnbulc towards 

their struggle in achieving workplace control, allowing them an enhanccd say in the nature 

of the working conditions, albeit under a regulated environment. This would allow labour 

and the employers to give practical reality to the process and not he subjected to rules which 

bath construed differently or which bath had no say in preparing and may not cven have 

wanted. 

The process of bureaucratic rule making itself presented an ample chance of rules 

being formulated which did not reflect the needs of the concemed parties.28 The 

Glasbeek, "The Role of Cïiminal Sanctions in Occupatlonal Health and SaCety" (1988) Meredllh 
Lectures 125. 

27 For suppon on this point see: Roben BaldwlD, supra, note 17 al 332. 

28 For funber details see: Husbion, Ogilvie Assoclates Llmlted, An Assessmenl oftM Effecttveness 
of Govemment DeclSlOn-Maldng Procus in the Field of Occupatwnal Hea/th and Safely (EconomIe 
Councù of Canada, TechnicaJ Repon No. 5, 1981). 
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diffcrcncc of approach and the underlying considerations between the rute makers, the 

cnforccrs and the concerncd parties could seriously tlaw the system, and even upon a post­

legislativc stage court dcclSions and economic cnvironments could apply distorting pressures 

on regulatory regimes. The enfOlccment of dcficient schemes of regulation will necessarily 

produœ mefficlcnt and undesirable results. 

e. Involvement in tbe Process 

It has becn gen~rally acknowledged tbat voluntarily accepted standards have a greater 

positive effeet than enforced regulations.29 This aspect of voluntary acceptance was, to an 

extcnt, ignored in statute making as bath concerned parties, apart from the limited indirect 

involvement, were relegated to the sidelines. In the absence of worker-employer 

involvement, the cosls for negotiating rules into operation could he substantiaUy increased. 

Continuous amendments and the poli tics of enforcement contributed towards rendering state 

intervention unacceptable to both the concemed parties.30 Althougb it must be admitted 

that co-operation and participation in aU spheres is never possible, its very absence 

conlribules towards the creation of an adversarial impression which makes regulation 

difficult. 

r. Enrol"œment Rather than Prevention 

Additional arguments against the administrative approaeh were made on the basis of 

the effect that it had on the internai health and safety polieies of the industriaJ 

establishments. These arguments were based on the premlSC that with an inerease in the 

number of Iaws and regulations ta he complied with, the direction of enforcement tends to 

shift towards the centralist approach ratber tban attempting to improve the work 

situations.3I The establishment of such administrative structures results in the creation of 

its own bureaucratie hierarchy, leading to an increase in costs, decrease in efficiency and a 

29 See: R. Dixon, Standards lXvelopment in the Pnvate Sector: Thoughts on Intuest Representation 
and Procedural Fall7less 2, (A Report to the National Fire Protection Association, 1978) as quoted 
ln MIchael S. Baram. Altel7Jilllves to Regulation (Lexmgton: Lexington Books, 1982) al 53. 

30 See: Robert Baldwm, supra, nOle 17 al 334. 

31 For details see: Anderson, Buchholz & Allam, supra, note 12 al 736. 
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resurgence of the agencies' internai dynamlcs. The admimstrdtion bccorncs caught up m It~ 

own network of rules and regulatlons, ln certam cases the lcglslation hcing cnforccd, or 

sought to be enforced, having nothing to do W1th hcalth and Sdtcty but mercly forming a part 

of the administrative entanglcment of burcaucracy. The con~cqucncc l~ lh,lt .In cnormous 

amount of time and effort is spcnt ln Just kecpmg up to date wlth the current la~, aH at the 

cost of reduced preventIve mitiatives. The continuous .tdmmllltrativc necesslty nt complling 

returns, records and mspectIons ail eat lOto resourccs, thosc which could have Occn trcc lm 

ensuring that preventive steps werc taken. This ~ort ot cxtcnMVC and unrcasnnable 

enforcement also reduees the importance of the law in the eyes of the employer, leadmg to 

an increase in attempts at circumvention or an mcreased indllfcrcncc toward~ the 

enaetments. This in effeet shifts the entire load for cnsunng complianee on 10 the ~talc. 

g. Detailed Regulation and the Cbangina Production Process 

The conditions of work are a produet of the technology and mcthods of production 

employed al the workplace; with rapid changes occurnng ID both oi thcse areas detailed 

regulations, up-to-date at the time of their introduction, arc rendered obsoletc wlth cach 

new innovation. To sorne extent, this had been reduced through admmlstratlv/.! dclegalJ()fl 

in regard to rule-makmg and amendment, but the Jiverslty of factors makcs it practlcally 

impossible to amend at a pace with the advances. If the entire structure was to dcpcnd upon 

state administration, the time delay during which the hazard was identificd, conlïrmcd and 

covered by legislative regulation could work at the cost of the workcrs' hcalth and safety. 

This could aiso he said of the metbods of production, as in most mdu.~lnc.~ the 

conditions of work are defined by age, type, climatlC conditions and capital outlay of the 

flfOl. The tluctuating situational factors, peculiar to each partlcular firm, could not bc 

subjected to uniform regulations without giving adequate wcight to each of thcsc mdlvidua! 

influences. 

b. The Enactment of Laws is Crfsis Orfented 

Another limitation of the administrative approach was argucd on the grounds that as 

the laws/amendments in mast cases are the outcome of a major catastrophe, in such 

situations, political considerations mandate the settmg up of quick and specdy remcdiaJ 

.. 
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solutions.32 1bis, however, meaos that the enactments are base<! upon political, emotional 

and ethical motivations and are devoid of the legal and practical considerations which are 

essentiai to make them workable. This has an even greater effcet in cases of legislation 

which applies across the board to aH industries, irrespective of the peculiar nature of 

panicular employments. The absence of a careful and detailed review of the situation works 

to the disadvantage of practical enforcement, as wen as resulting in more comprehensive and 

effective enactments being subvened and delayed. 

The conclusions which emerged from a study of these defects of strict state 

enforcement indicated that the unique conditions of individual workplaces made it 

impractical to produce unifonn regulations for an hazardous work, and in the absence of 

adequate incentives being provided to the employers to undertake the necessary 

improvements on a voluntary and self-motivated basis, the efficiency of the health and safety 

legislation would remain al a less than optimum level. The alternative wu to provide for 

greater self-regu!ation through the tramfer of administrative control into the ha~ds of the 

panies concemed, entitling them to obtain a say in the regulation process. This would 

increase efficiency, reduce costs and at the same time allow the workers control aver their 

work and the environment in which it was performed. This was sought to be achieved 

through the intemal-responsibility system. 

lU. Frolll Blallll ... die Worker to BIa.I. die Employer 

At the same time as these criticisms were gaining ground, an important change wu 

heing witnessed in the theories of accident causation, which in the coming years wu to have 

an influential effect upon the direction of occupational health and safety refonn. 

Prof essor Reason33 cites three categories of people as being concerned with the 

hazardous conditions and situations: 1) those who create them; 2) those who experience 

them; and 3) thase who regulate them. Following tbis categorization the logical step in 

finding the solution to workplace health and safety problems would be to determine the first 

of the three i.e., who creates them. 

32 RucMlllhaler, supra, note 4 at 3. 

33 Reason, Ross " Paterson, Assault on lM Worker (Toronto: Butterwortbs, 1981) at 13. 
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In the case of work related hazards the traditional theory has been that of "blaming the 

worker,,34 or of holding him. out as being "accident prone", thus transferring the cause of 

rislt from social environment base<! factors towards physical and psychological attributcs of 

the workers. This was retlected in the traditional policy of holding the workers responsible 

for industrial accidents, by accusing tbem of personal incompetence, psycbologkal influences, 

non-observance of safety regulations or not making proper use of the protectlVe cquipmcnt 

provided. By establishing the blame of accidents oa the workers, the employers' were 

provided WÎth an easy excuse to escape responsibility and never really allowed their liability, 

in such situations, to be scriously questioned. As a consequence of such an attitude, the 

solution for occupational health and safety risks was diverted towards removing or screening 

these physical and psychologieal attributes of the workers, rather than dealing with the actual 

class and environmental nature of the problem. 

The attempt had been to focus research upon the peruonal cbaractenstics and 

individual behaviour patterns rather than the work environment in which such accidents 

occurred. Pbysical attributes such as age, attitude, aggressiveness, scx, education, experience, 

fatigue and carelessness were cited as the central factors in explaining the cause of accidents. 

This approach was not restricted to safety alone but even covered the health a.4Ipect of 

working conditions, witb viCtiIDS being blamed for the diseases they had. 3~ 

Although wbat particular role personal bebaviour played in the causation of risk was 

still a question surrounded by controversy, rccent studies had begun to emphasise the 

341be origin of tbis conception, of holding the worker responsible, was made as earlyas 1919 
but it only gained widespread popularity through the writings of H.W. Heinrich, a safety 
superintendent of a major iDsurance company. For detaUs see: H. W. Heinrich, IndustrilJl Accule"" 
PrevtPltion, 4th ed. (New York: McGraw-Hill, 1959), 85 cited by Roben Sass in bis anicle, ïbe 
Labour Process and Health: AD Alternative Conception of Occupational Health and Sarety" (1985) 
5 Windsor Year Book of Aa:css to Justice 352 at 358. ln the same anlcle, Sass gives the primary 
source for thi5 "warker accident proneness- theory to be the Reports of M. Greenwood & H.M. 
Woods, The IncuuPICt of IndustriGl AccÎlkIlU Upora Individuab wilh SpecUJI Rt[utfICt to S~ciIll 
AccÎlkPlts (Repon of the Industrial Fatigue Researcb Board, No. 4 (London: H.M.S.O., 1919» and 
M. Greenwood " G.v. Yule, -An Inquiry into tbe Nature and Frequenq Distribution 
Representative of Multiple Happeninp. with Panicular Reference to the Occurrence of Multiple 
Attacks of Disease of Repeated Accidents- (1920) 83 Journal of the Royal Statistical Society. 

35 See: Robert Sass, Ibid. at 358. 
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environment factors as being more important in detem.ining health and safety risks.36 The 

gencraJ argument in favour of the environrnental influences was as follows - The 

environment in which work is performed has a significant effect upon the behaviour of a 

persan. The speed of production, ineffC'_lÎve design and maintenance of equipment etc., all 

contribute towards increasing that 1 iSk irrespective of personal attributes, and since 

management has control over the work environment the blame shouId he that of tbe 

employer and not the worker. 

''The management selects the technology, it controls training programs, it ultimately 
controls the work rate and it also controls, or monitors the employees. Labour cannot 
by itself control a11 these variables ....• management should he seen as controlling tbe 
work environment which in large measure determines worker behaviour."37 

lndustrial disease, work related stress and psychological problems provides a clear 

example of influence of environmental hazards which have no relation to the persona! 

attributes of the worker.38 

What complete reliance on the theory of accident proneness overlooked, was that 

workers are not wiUing participants to workplace violence, but by economic and social 

pressure are forced into such situations where violence is a natural outcome. They ail fonn 

ooly a part of the total work environment, an environment controUed by the management, 

which is the main determinant of unhealthy and unsafe work conditioDS. Production quotas, 

bonus schemes, overtime, mechanical means of production, dangerous and unprotected 

36 For a generaJ discussioD OD the topic see: Asbford, supra, note 4 at 108 - 113; Robert Sass, 
supra, note 34 al 3S2; Reason, Ross &. Paterson, supra, note 33 in c.7; Ruclumthaler, supra, note 4 
in c. III; Vincente Nawaro, "The Labour Process and Health: A Histonc Materialistic Interpretation" 
(1982) 12 International Journal of Healtb Services S; Ray H. Elling, Thl Struggle for Workers Health: 
Â Study o/Sir INlwtrializœ Countries (New York: Baywood Publishing, 1986); Richard Fidler, "'Ibe 
Occupational Health and Safety Act and the Internai ResponsibJlity System· (1986) 24 Osgoode Hall 
Law Journal 315 at 334. 

37 RucMntluller, supra, note 4 at 21. 

38 Even bere arguments of personallife-styles and habits have been put forward in suppon of 
personal fault. Althougb one may accept tbe inOueDce of persona! habits such as smoking or eating 
styles in sorne cases, tbese arguments look silly wben applied to hazards such as radiation, asbestos 
or cbemical exposures which, but for work-related conditions, are not generally encountered in a 
worker's daily life. 
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machinery, inadequate training and information are aU the responsibility of the employer. 

h long as that environment i.s not targeted in rcfonn the attempts will remain 

inefficien t/ineffective. 

Recent studies39 argued in support of these views, and gradually most rcsearchers 

accepted that individual characteristics themselves were not grounds for accident proncness. 

Nevertheless the belief that personal attribules are influencing factors rcmaincd.40 

Reschenthaler,41 when working through these issues, has detailed the findings of the Hale 

and Hale study,42 prepared for the Robens Committee,43 which after a rcview of 350 

research papers assented to a link, though a weak one, between worken and accidents. 

However, at the same lime they rejected the accident proneness theory, emphasizing instead 

the positive relation between environmental factors and accident frcquency. 

"[They] concluded that any general theory of accident causation must consider first 
the physical and social environment of work, second the behavioral characteristics 
of workers and finally, the interaction of bath.oo44 

39 For research in suppon oftbese views see: Jean Surry, Industnal Accidtnt Restarch: A Human 
Enginttring Appraisal (University of Toronto, 1969); Robert Sass & Richard BUller, Accident 
Pronenes.s: A Conception W"lIhoul FoundIJtion (Saskatcbewan Depanmenl of Labour, Occupalional 
Health and Safety Branch, 1150 Rose Street, Regina, Saskatchewan), as quoted in Robert Sass, supra, 
note 34. 

40 In re(erence to tbose who still argued for individual auribules as inlluencing factors, Tucker 
cites them as more progressive variants of the traditional approach as they dld not "blame the victim 
but rather examine group characteristics such as age and education to explam variants ID accident 
rates." Administuing Danger, supra, note 19 at 9. For additional details of this view sec: William 
Ryan, Blaming the VlCtim (New York: Vintage Press, 1971). 

41 Reschenthaln, supra, note 4 at 22. 

42 A.R. Hale and M. Hale (1972) A Rev~ of the Industria/ Accident Lllerature. Research Paper 
for lM Committee 011 Saftly alUl Hta/th at Work. London: H.M.S.O., as quoted in Reschtnthaler, supra, 
note 4 at 24. 

43 Although the Robens Committee accepted the worker proneness theory, as reOected in their 
remarks " .... our deliberations over the course of two years have left us ln no doubt tbat the most 
important single reason for accident at work is (worker) apalhy·(as quoled ID kschtnthaler, supra, 
note 4 at 21 • 22), the Hale and Hale Sludy, wbJch formed a pan of tbe commiuee's researcb, 
adopted a contradictory position. Here il sbould be ooted that the Hale and Hale study should be 
given more emphasis as tbey were directly concemed with tbe research and it wa.s on theu work that 
the committee bad based its results. 

44 As cited in Rtschenduller, supra, note 4 at 24. 
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They were supported in their reasoning by NichoIs and Annstrong,45 who in the 

course of their research found that the personal characteristics were important but that the 

major cause was the pressure of production, especially in the present economic settings. 

''This kind of pressure is essentially a transmitted fonn of pressure from foreman and 

management"46 to maintain a particular level of production forcing the workers to take 

risks an{1 ':.-~ùlate rules which they would not nonnally have done.47 

A1though this conflicting and inadequate statistical support for anyone theory resulted 

in the <;reation of ambiguity and no conclusion could he reached, one thing was clearly 

established and that is that the personal ~ttributes of workmen are not the major causes of 

workplace accidents. The ambiguity had now been translated into conflict over the amount 

of weight to he given to chance, the behavioral factors or the environmental factors; but the 

very fact of recognition of the environment as a significant cause had shifted the blame from 

the worker to the employer. This allowed the solution to target the working conditions 

through improving worker participation in decision making and to allow a level of control 

over the environment in which they work. 

"Class formation and class struggles play a central role in shaping the total work 

environment, whicb includes organization of and control over tbe production process."48 

This recognition caused the focus to shift from changing the worker, towards changing the 

environment and as the environment was, and is, controlled by the management tbis means 

that the state had now to intervene in the internaI power struggle of the workplace and seck 

to eosure that the workers were aUowed an increased say in the determination of 

occupational healtb and safety conditions. It was statute-enforced worker self-regulation 

through which the state was now striving to better the conditions of wode. 

45 T. Nicbols &: P. Armstrong, Safety or Profils: Indus1TÜl1 Accidents and Conventional WlSdom 
(Bristol: Falling Press, 1973), as quoted in Rtsclu!nJhIJ/u, supra, note 4 al 25. 

46 Ibid. at 5. 

47 This pressure need nOl come trom the employer himself, but may be the creation of the 
panicular work atmospbere or Mere peer pressure, especially wbere financial inœntives are provided 
10 increase/maintain production levels. Ali these environmental factors influence the workmeo's 
bebaviour. Even bis personal reaction May be a consequence of prevailing social relations. 

48 AdmUlLrtmng Dangu, supra, note 19 al 10. 
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A change attitude and the clear recognition of environmental influences over workcrs 

and working conditions contributed towards the advent of self-regulation. At;, the work 

environment was under the control of the employer, its effeet upon the worker made the 

ultimate Iiability that of the employer. To change tbis the worker would have to ohtam a say 

in the structuring of work-tloor deeisions, and this could only he possible if lhey wcre givcn 

a say in the decision making process. 

IVe Self.RegulaUoD 

Until 1972 the predominant foern for dealing with health and safcty issues in the 

workplace was the enaetment of standards and administrative structures which covcrcd 

specifie work-related hazards. This could he seen in Ontario where scparate statutes covercd 

the mining, construction, industrial establishment and logging sectors. Izumi Nash explains 

the situation weil when he states that, 

"Under the old regime there were monumental diffieulties: sorne workplaccs or 
,roblems were covered by several statutes while others wcre not covcrcd al ail, lhcre 
W~$ no overall direction for research, senseless anomalies amongst diffcrcnt 
wor!"'!orces abounded, the standards for exposure 10 workplacc hamrds wcre 
generally out of date, the penalties were ridieulously low, and workcrs had little 
access to information ..... workers were no longer preparcd to acccpt thosc risks nor 
to he treated pab~malistieally in trying to deal with them. The exisling framcwork just 
could not respond ta the new realities because the framework itself had becn 
constru ted on an ad hoc basis over the course of the preœding eighty years .• 49 

Towards the beginning of the 19705, the answer to these problems was thought lo he 

found in the "worker model", the "worker approach",SO or the "new regulation"'it policies 

which had found acceptance in the reports released by the Robens Committee in 1972 

(U.K.),S2 the Gale Commission in 1975,53 the Ham Commission in 1976,54 and the 

49 Michael Izumi Nash, ClJIUJIJimt Occupational Htalth and Saltly HaNibouk (Don Milh, Ontano: 
CCH Canadian, 1983) al 7. 

50 Michael D. Pacson, 'Worker Participation in Occupational Health and Safety: I...essons From 
the Canadian Experience" (1988) 13, No.4, Labor Studies Journal 22 3 t '22. 

51 R~scMnthaler, supra, note 4 at 1. 

52 Th~ Rob~ns Commission Repon, supra, note 2. 
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Beaudry Commission in 1976.55 In tbis regard the Ham Report 

"envisaged two types of responsibility systems - direct and contributive. The direct 
system would require management to define clear standards of worle, assign 
responsibility for particular tasb, and then establish lines of accountability to ensure 
proper performance. This system of 'direct responsibility' would he facilitated by a 
contributive system consisting of an externat auditing function. carried out by worker 
auditors and joint labour-management health and safety committees.,,56 

The key factor in the proce.~ was the availability of information and a structure for co­

operative decision-making and control. This approach was thought to reBect the benetits of 

self-enforcement, with resultant savings in resources and increased efficiency in operation. 

Recognising for tbe first time lhat the workers had a righl to a healthy and safe work 

environment, the recommendatioDS of the committees were to an extent translated into 

legislative poliey tbrough amendments and re-enactments.57 Saskatchewan was the tirst to 

follow this poliey in 1972 when it enacted the tirst omnibus occupational health and safety 

statute, followed by Alberta, Manitoba, Ontario and New Brunswick in 1976, Newfoundland 

and Canada in 1978 and Quebec in 1979.58 

The principal characteristic of these enactments was a consolidation of the 

administrative and statutory regimes into one omnibus statute, the administration of which 

was vested in one govemmental department or collllllÎSSioo. In some cases it was to he 

53 The Gale CommisSIOn Report, supra, note 3. 

54 The Ham CommisSIOn Report, supra, note 3. 

55 The &audTy CommISsion Report, supra, note 3. 

56 K. Swinton, "Enforcement of Occupational Health and Safety Legislations: The Role of the 
Internai Responsibility System" in K. Swan & K. Swinton, Studits in Labour Law, eds (Toronto: 
Butterwortbs, 1983) 143 al 145. 

57 For example tbe Ontario govemment bas designated the internal-responsibility system as its 
governing phtlosophy. For a detailed and clear description on the adoption of tbis pbilosophy see: 
Gray v. &rgie (1984), O.L.R.B. Rep. Feb. 177 at 197 - 198. Also see: Towards Safe Production, Report 
of tht loint Federal-Provincial Inquily Commission in/o Safety of Miflts and Milung Plants in Ontario 
(Toronto: The Commission, 1981) (Chau: K.M. Burkett); Repon on the Administration of the 
Occupatwnal Htalth and Saftly Act (Ontario Ministry of Labour, Jan 1987) (G.G. Mckenzie and J.I. 
Laskin). 

58 Michael Izumi Nash, supra, note 49 al 5. 
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assisted by an advisory coundl. comprised of members drawn from both management and 

labour. The workers were proVlded with an increased acccss 10 information and certam 

services such as training, information and counselling as weil as preventive and cura live 

services were guaranteed. The structure for an increased co·operation belwecn the 

employers and workers was achieved, with provision for the establishment of labour­

management health and safety committees, based upon the number of workmen in an 

establishment or upon govemmental direction. In addition to, or as a substitute for the 

committees, the statutes also provided for the appointment of a hcalth and safcty 

representative. The importance of the workers' role was enshrined by the right to refuse 

unsafe work. In retaining the old system of external state enforcement the governmcnt still 

enjoyed the right of intervention and coercive enforcement, but the emphasis had becn 

shifted towards allowing the parties to regulate the work environment thcmsclves. 

11IE LEGISLATED INTEKNAL-RESPONSIBILI1Y SYSTEM 

With an emerging consciousness about workplace risks, increased labour pressure for 

health and safety reform and wide spread public concem about environmental issues and 

their influence on the worle environments,59 the decade of the 70s formed the turning 

point as far as the regulatory ideology in occupational health and safety was concerned. This 

period witnessed the establishment of several commissions and studies,60 the reporls of 

which all accepted the principle that worken and their organizations had a fundamental right 

to participate in developing, implementing and enforcing policies relating to workplacc 

health and safety. The ensuing amendments complied with the recommendauons and 

operating upon a tripartite basis sought to increase worker participation in the process. 

~Ibe &15 sought to ensure that bath management and workers contributcd their be:;t 

towards ensuring a safe and healthy workplace and for that purpose relied upon the internal­

responsibility system, providing minimum standards as guidelincs for operation.61 Accepting 

59 In relation to environmental coDSClousness and Ils effect upon the polilical attitude for 
workplace reform see: Ashford, supra, note 4 al 46. 

60 See: supra, notes 52 - 55 and accompanying text. 

61 For details about Canadian occupauonal health and safety legJSlation see: Richard Brown, 
ftCanadian Occupational Hea1tb and Safety Legtslauon- (1982) 20 Osgoode HaU Law Journal 90; 
Michael Izumj Nash, supra, nOle 49; Labour Law: Cases MalerilJü and COfnI'fUnlary, 5th ed. 
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the effect of environmental factors in increasing risk, the emphasis was on allowing workers 

a greater say in the process. This was mainly achieved through three provisions: the right ta 

information, the right to refuse unsafe work and the establishment of joint health and safety 

committees. 

The following discussion attempts ta outline the law as it currently exists.62 Since 

these provisions form the foundation of worker self-regulation, an analysis of their practical 

working and inherent defects provides the basis for the thesis. 

1. Access to Information 

Access to information is considered ta he one of tbe Most important aspects of any 

decision-making process, and if the workers are ta have a say in regulating tbeir work 

environment, provisions to ensure access to workplace information are essential.63 This faet 

has even been recognised by stauneh free-market supporters, as il is only through informed 

(KlDgston, Ontario: Industrial Relations Centre, Queens University, 1991); Canadum Employment 
Safety and Health GuliU (Don Mills, Ontario: CCH Canadian) (hereinafter CEH&S Guûle); Canadum 
Mastu Labour Guide (Don Mills, Ontario: CCH Canadian) (hereinafter CML Guide]; CanadÛln 
OccupalWnal Safety and Health Law (Don MiUs, Ontario: Corpus Information Services) [hereinafter 
CH&S Law). 

62 The following section covers the statutes relating to occupational health and safety in the 
various jurisdictions and iDcludes: Alberta, Occupational Health and Safety Act, RS.A 1980, c. 0-2 
(hereinafter Albena]; British Columbia, Worktrs ComptllSationAct, R.S.B.C. 1979, c. 437 [hereinafter 
B.e.]; Canada, Canada Labour Code, R.S.C., c. LI, as amended by s.e. 1977 - 78, c. 27: s.e. 1984, 
c. 39 [heremafter Canada); Mamtoba, The Workplace Safety and Health Act, RS.M. 1987, c. W210 
[hereinafter Manitoba); New Brunswick, Occupational Hea/th and Safery Act, S.N.B. 1983, c. 0-0.2 
(hereinafter New Brunswick); Newfoundland, The Occupational Rea/th and Safety Act, S.Ntld. 1978, 
c. 23 [hereinafter NewfoundliWIJ; Nova Scotia, The OccupahOnal Health and Safery Act, R.S.N.S. 
1989, c. 320 [bereinafter Nova Scotia); Ontario, OccupahOnal Hea/th and Safety Act, RS.O. 1980, c. 
321 [hereinafter Ontario]; Prince Edward Island, Occupational Health and SafetyAct, R.S.P.E.I. 1988, 
c. 0-1 [hereinafter P.E.l); Quebec, Act Respecting Occupational Hea/th and Safely, R.S.Q., c. 5-2.1 
and Induslrial Accidents and Occupatwnal Dtseases Act, R.S.Q., c. A-3.001; Saskatchewan, 
OccupalWnal Health and Saftly Act, R.S.S. 1978, c. 0-1 [hereinafter Saskatchewan); Yukon, The 
Occupatwnal Health and SafetyAct, R.S.Y.T. 1986, c. 123 [hereinafter Yukon]; Northwest Territories, 
Safety Act, R.5.N.W.T. 1974, c. S-1 [hereinafter Northwest Tmitones]. 

63 For more details about the right to information sec: Elihu D. Richter, Pfbe Workers Right 
10 Know: Obstacles, Amblgwues and Loopholcs" (1981) Journal of Health, Politics, Poli")' and Law 
339; Kenneth Lasch 5mukler, "Individuais Safety Protests in the Non-Union Workplace: Hazardous 
Decisions Under Hazardous Conditions" (1984) 89 Dickinson Law Review 207; Elliot I..eyton, Dyuag 
Hard (Toronto: McMillian, 1979); LLoyd Tataryn, Dying for a Living (Ottawa: Denean & Greenberg, 
1979); Mendelotl, supra, nOie 1; Henry David Thoreau, Walden, "Occupational Hea1th Rîsks and the 
Worken Righl to Know" (1981) 90 Yale Law Journal 1792. 
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participation that economic efficiency can he achieved.64 

Prior to the amending phase, since the law was mainly entfllsted to the hands of the 

government and the employers, workers were relegated to a subsecvient position. not having 

any right to know what was happening in their workplacc. They "did not have a right 10 

know, a right to participate, a right to refuse, a right to inspection or any other comman 

rights which are taken for granted today. n6S 

This changed with the emergence of the internal~regulation and sclf·rcgulation thcoric.~. 

The statutes now acknowledged these rights and since employers werc not apl to providc 

information voluntarily, seeing it as an infringement of their control, the legislation containcd 

provisions which made the availability of certain kinds of information a legal neccssity.66 

In essence the whole framework of self-regulation is dependent upon the ready availability 

of information and an informed and conscious workforce. 

L Employers' GeDenl Duttes 

The right to information, in most cases, is covered under the general dUlies of the 

employer. In certain statutes the right to provide workers with information is expressly 

stated,67 while in the othees it is covered by various complimentary provisions. The onus 

of providing tbis information has been laid on the various persons dealing with the 

production process, including the employer, the suppliees of materials/machinery and the 

administrative personnel. For example the Ontario statute stipulates that the employer shall 

post a copy of the Act at the workplace, provide the names and work locations of joint 

health and safety committee members, post a copy of the inspector's order or reports, 

provide on request an annual summary of workplace in jury experience or health and safety 

64 See: W. Kip Viscusi, supra, note 5. 

6S Michael D. Parson, "The Americanization of Canadian Occupational Healtb Standards: The 
Case of WHIMS" at 457. 

66 For details about Canada's right-to·know laws see: Paul Simon, Hazardous Products: Canada 's 
WHIMS Laws, 2d cd. (Don Mills, Ontario: CCH Canadian, 1989); Richard Brown, supra, nOle 61 
at 90. 

67 See: Ontmio, sec. 14(2)(a).14(2)(c) and 14(2)(h);Albtrta, sec. 9(2)(b); Nova ScotilJ, sec. 34(1). 
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experience and work practices of sirnilar industries, which the employer is aware of.68 

Izumi Na.'ih,69 who has covered the use of this right under varia us jurisdictions and 

provides a comprehensive review of its application in his book the Canadian Occupational 

Health and Safety Handbook, cites an additional source of information as the governmental 

orders made by the inspecting authorities. These orders had initially been reserved for 

exclUSive management rcview but are now required to he posted or brought to the notice 

of the workers, hcalth and safety committee members or representatives.70 This allows 

them to remam mformed of aIl the actions being taken, inc1uding follow-up procedures, and 

in case of dissatisfaction with the process to undertake the initiation of appropriate steps. 

This could he in the form of an appeal for review, or in case the inspector does not direct 

any corrective action ta be taken, an appeal to challenge 5uch a decision. 

The most basic of these rights are, however, still contained in the provisions which 

ensure that the workers receive proper training 71 for the performance of their dUlies, and 

that proper safety equipment is provided and maintained in a good condition.72 Sorne of 

the statutes also provide for a cornpulsory written safety policy in establishments employing 

more than a certain number of people, which would contain information about the hazardous 

works 73 and set down the procedures and equipment to he used for safe operation. 

b. Employer Dulies Uader WHIMS 

The above provisions though recognising the right, were still restrained and limited in 

operation. Il was only in 1988 with the introduction of WHIMS (Workplace Hazardous 

Material Information System) that the clear legal right to obtain information on potentially 

dangerous substances or materials, used or produced in a workpJace, was practically 

68 CEH&s Guide, supra, note 61 at 519. 

69 Micbael Izumi Nash, supra, note 49 at 23 - 57. 

70 See: Ontana, sec. 14(2)(b). 

71 See: New Brunswick, sec. 9(2)(c); Nova SCOM, sec. 9(1); Ontario, sec. 14(2)(a), 14(2)(b), 
15(1)(j); Qutbtc, sec. 50,51(2), (3) and (9). 

72 See: Qutbtc, sec. 51(1). (7), (11); Saskatchewan, sec. 6 - 17; Ontario, sec. 14(1)(a), 14(1)(b), 
14(1)(d). 

73 See: New BnulSwlCk, sec. 8, 17(1). 
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recognised.74 This system operates on a national Icvcl with the co-operation of both 

Cederai and provincial govemments.75 It seeks to cstablish 

"criteria to identify hazardous material and to provide information about them in the 
workplace ... a cautianary labelling system for contamers of halardous matcnal... 
worker education programmcs ... and a mcchanism to proteet senSItive propnctary 
information." 76 

In the resulting amendments, duties were placed upon aU supplices and produccrs 10 

label aU hazardous materials, ta prepare and distribule materidl safety data shccts and 

supplier labels which are to identify hazardous substances inc1udmg thelr propcrties, mcthods 

of treatment and emergency treatment procedures, and ta tram workcrs who arc cxposcd 

to hazardous material in the course of their employment.77 

A good example of the WHIMS provincial regu!ations and amcndmcnts can he secn 

in Ontario's Bill 79,78 Bill 18079 and R~gulation 644/88,80 passcd to implcrnent the 

WHIMS program. ln combination these enactments provide for the mamlcnancc of an 

inventory of aIl hazardous materials and physical agents present in a workplacc,Hl propcr 

74 For a discussion on the development of WHIMS see: Michael Parson, supra, note 65. 

75 The enactments can be divided into IWo categories 
a) Thase dealing with the supplters - dealt witb under the fedcrallaw enacted undcr the trad.e and 
commerce power; and 
b) Those dealing with employers and workers - dealt with through provinciallaw cnactcd undcr the 
legislatlve Jurisdiction over occupational healtb and safety. 
For details about the legislation see: CEs&H GuuJe, supra, note 61 al 18013 - 18016. 

76 Ibid. al 18011. 

77 For a comprehensive elucidation of Ontnrio's Occupational Health and Safety law whlch 
would include WHIMS regulations sec: WH/MS: A Gutde 10 the Legrsla/wfl (Ontano MInlStry of 
Labour, May 1989) [herclDafter WH/MS Guide); MIchael GroS))man, The Law of Occupalwrw.1 Hea/th 
and Safety III Ontano (Toronto: Butterworths, 19S8). 

78 "An Act to amend lM OccupalJOna/ Hea/th and Safety Act", S.O. 1987, c. 29. 

79 "An Act to amend the OccupalJOnal Hea/th and Safely Act", S.O. 1988, c. 58. 

80 Workplace Hazardous Maleriallnformahon System (WHIMS) Regulation. 

81 Ontario, sec. 22(a). 
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lahelling of ail halardous materials and their containersB2 and training and instruction of 

workcrs8'J (employees or non-cm ployees) likely to he exposed to the hazardous materials 

or hazardous physical agents in the workplace, in consultation with tbe joint bealth and 

safcty commiuce or rcpresentative.84 

This nght ta information, however, has been balanced against the employers' right ta 

proteet sensitive und confidential Lrade information. By providing for exemptions85 and the 

cstablishmen t of a ncw administrative tribunal, The Hazardous Materials Information Review 

Commission, to review c\aims for exemptions, the information wail able to workers is still 

controlled by cconomlC considerations. These exemptions are supported by provisions which 

stipulate that information received in daims before the review board May not he 

disc1oscd86 and a general prohibition to disclose information which bas been granted 

exemption by the tribunal.87 However in case of medical emergency, tbe information has 

to he released, though only to a "medical professional".AA 

It is interesting to note that the Act does not define "confidential business information" 

nor "trade secrets" Icaving such important terms to be determined under the canons of 

common law.89 Again. the criteria set for consideration in the grant of these 

exemptions90 referring to terms such as "potential economic value", "material financÎalloss" 

and "matericll financial gain" fail to give substance to their general meanings as commonly 

understood. 

82 Ontario, sec. 22(b). The suppliers are oovered under sec. 22(t). 

83 Oruano, sec. 22(g). 

84 Ontario, sec. 22(g)(2). 

85 Onlarw, sec. 22(e). 

86 Ontario, sec. 34(1)(aa). 

87 Ontana, sec. 34(1)(ba). 

88 Ontano, sec. 14(2)(aa) and 34(4). Also Regulation O. Reg. 644/88. s.24. 

89 Sce: WH/MS Guide, supra, note 77 al 61. 

9() ~ contalned in: Hazardous Materlals /nformatum Review Regulations, S0R/88-65, s. 3(1). 
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li. The Right to Refuse Unsafe Work 

The conception of a right to refuse unsafc work is not a rcccnt legal dcvclopment hUI 

finds recognition in the common law.91 This recognItion has never been challcngcd. but 

in practical terms its effeet was not worth mention. Whcn read along Wllh <ln cmployer's 

right to dismiss Wlthout cause and explanatlOn. the thrcat hy an ernploycc rcfw.mg to work 

carried along with il the consequence of uncmploymcnt. Suhsequent litigation for hrcach 01 

contract was hardly commensurate Wllh the incurred loss, hencc the dislnccntlve to cxercisc 

the right. 

Over a period of time, with the advent of collectIve bargatning and incrca~cd slate 

intervention this right came to be vested in statute form, enltlling indlvldual cxcrC1SC. 

Presently tbis right has been supported with complimcntary nghtll of prohibiting employer 

reprisais and requiring continuo us payments until the hazard is removed. Tlus not only 

succeeds in protecting the worker, but also provides a tlnancial inccntive for corrective 

measures.92 

a. Tbe Substance of the Right 

Altbough no two jurisdictions93 coDtain the sa me description of the right, the general 

theme behind its adoption remains the same, "if the performance of a job would imperil the 

91 As established in the case of Imstly v. Fowler (1837),7 LJ.Ex. 42, 150 E.R. 1030. For detalls 
see: David Lewis, "The RIght to Stop Work When in Immment Danger ft (1991) 14 The N(.'W Law 
Joumal283~ 1. Christie, Employment Law in Canada (Toronto: Butterworths, 1980). 

92 For a detaded review of this and other worker nghts under occupa!iOnal hcalth and \afcty sec: 
Richard Brown, supra, note 61 at 90; MIchael Grossman, supra, note 77 In c.8; Bram P. Smccnk & 
Karen E. Reynolds, Work Rtfusal: Employees' Rights and Practzeal AdvIU for Emplayers (Canadian 
Bar AssOCIation Ontario: Continumg Legal Education. May 26, 1990); Michael Izuml NillIh, supra, 
note 49. 

93 The right 1S contamed In the following sections: Alberta, sec. 27(1); B.C.. Reg. 374n9 (1979), 
s. 4.02 (1)(a)(b), 22, B.e. Gazette (Part II) 844,25 Sept. 1979; MaruJoba, sec. 43(1); New BrunswKk, 
sec. 19·23; Newfoundland, sec. 8; Nova SCOtM, sec. 22; Ontana. M!Ç. 23(3); P. E. 1. , sec. 20; Quebec, 
sec. 12, 13; Sas~tchewan, sec. 26; Northwest Temtones, sec. 14.1 (1); Yukon, sec. 14. Th(~ AJberta and 
B.e. regulations classify the nght more ID terotS of a duty meaning that no worker is allowcd to carry 
on unsafe wode. 
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hcalth and safcty, a worker cannot he disciplined for refusing to do the job.,,94 The cause 

for refusaI is gcncrally the existence of a "danger",95 which as Richard Brown has cited, can 

bc broken down into the components of - "the gravity of the harm and the probability that 

it will occur.,,<)6 

As ail hanns or perceptions of harn. are not of the same gravity, different weight has 

to bc given to each aCter considering the nature of the particular harm. Every small fear that 

15 only remotely conncctcd with the work would not entitle the exercise of the right. 97 This 

Il' of particular concern where the very nature of the job has a particular degree of hazard 

associaled with il, which can be said to be the normal hazard of doing that job, as in the case 

of fircfighters. These dangers have been excluded from the scope of the provisions and are 

not deemed as "dangers".98 Further the daoger need oot be to oneself alone, but mayeven 

relate to ODes fellow workers,99 and in sorne cases to another person, in or outside, the 

workplace. 

The second comp<ment stipulates tbe probability of its occurrence, referred to in sorne 

statutes as "imminent danger".l00 In Re. Alan Miller,101 tbe Canadiao Labour 

94 Michael Izuml Nash, supra, note 49 al 97. For a discussion of the reasoning behind adoption 
of the nght see the dCC1SIon of the Ontario Larour Relations Board in Pharand et aL v. Inco Metal 
Co., (1980), 3 C.L.R.B. Rep. 194. 

95 The B.C. regulation, however, refers to an wundue hazardw. See: B.C. Reg. 585n7, s. 8.24(1). 

96 Richard Brown, supra, note 61 at 97. 

97 The labour board decislOns have reOected tbis by classifying them as matters of comfon and 
not sa(ety. Sec: Bonua et aL v. ["'0 Metlll Co., (1980), O.L.R.B. Rep. 836; Re Eastern Steelcasting and 
UmJed Sltt/workos, Local 8794 (1981), 28 LA.C. (211) 310. 

98 "The conditions of wo!k are ordinary (or the kind of work involved." Ontario and Quebec 
proVlde expliClt exempuons trom the right (or these lands of dangers. For details see: Ontano, sec. 
23(1) and (2); Quebec, sec. 13. Also sec: Ca1UJIÜl, sec. 128(2); Alberta, sec. 27(2). 

99 Canada, New Br JlSWICk, Nova Scotia, P.E.I., and Ontano provide for the exercise of the right 
when Il constltutes a danger to one's own safety or that of anolher employee. Alberta further expands 
Il by covenng anyone at the workplace (whicb could include visitors, or unbom children). Be, 
Manuoba, Ntwfoundland, Quebec and SaskiJlchewan, however, go the fuU way and allow refusaI for 
danger 10 self or !!!Q!her's health and safety. 

100 See: Alberta, sec. 27(1); NtwfOllJldland, sec. 8. 

101 Mi/lu v. c.N.R., (1980), 2 C.L.R.B. Rep. 345 at 353. 
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Relations Board defined this as 

"A threat or injury to your health which is likely to happen at any moment without 
warning. This would usually refer to a situation where the in jury might occur bcCore 
the hazard has been removed." 

This position has been adopted to allow the work to proceed uninterrupted during the 

time it takes to conduct an investigation. This prevents the workers from using the right as 

a bargaining measure to resolve long standing collective bargaining dcmands through the use 

of pressure tactics. However, the difference between exposure to dangcrous situations and 

the development of harmfuJ effects has been recognised. This is spccifically 50 in cases of 

exposure to chemical substances wbere, even though no immediate harm may bc apparent, 

the symptoms become visible after a certain lime period, by then it being too late to providc 

relief. 

However, the exercise of tbis right is not without its limitations. In certain 

circumstances and for certain specified occupations the right has been restricted. Sorne 

specified occupations are presumed to cany the risk as a normal one and upon acccptancc 

of employment workers are assumed to bave voluntarily acœpted the risk. For example in 

Ontario, police, firefighters and persans employed in correctional facilities and mcdical 

establishments are not granted tbis right. 102 The exception also oovers circumstanccs when 

work stoppage by one (or a few) workers could "put the life, health and weil being of 

another in immediate danger".103 Persons employed in essential services such as rncdical 

facilities would he covered by tbis exception. An additional area where exceptions ln lhis 

right are created is the criminallaw. Where refusai results in injury or the death of anolhcr 

person, prosecution could he launched for criminal negligence unless il could he proven that 

the barm ta aneself was of sufficient gravity to juslify refusaI. 104 

102 See: On~rio, sec. 23(1) and (2). AJso see: The Crowli III lM Right of Ontario (MIIIlStry of 
Community and SocUlI Sendets) (1988) O.LR.B. Rep. Jan. 50. 

103 Michael lzumi Nash, supra, Dote 49 al 98. AJso see: Onlano, sec. 23(2); Qutbtc, sec. 13. 

104 Michael Izumi Nash, supra, Dote 49 at 99. 
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In the excrcise of this right most provisions rely upon the individual perceptions 105 

of the employce; but for the cases where the danger is not imminent, il is the employee who 

forms the opinion whether the situation could he "dangerous" or cause an "undue 

hazard". I06 It is the formation of this opinion which constitutes the most ambiguous 

portion of the right. Since perceptions are very situation dependent, the task of determining 

the genuincness of the belief has been left to the adjudicating authorities. Ontario in this 

regard has adopted an objective standard of, 

"whether an average employee at the workplace baving regard to his general training 
and experience and exercising normal and bonest judgement would have reason ta 
believe [the presence of an imminent danger)."107 

B.c.108 and Canada 109 have adopted a more subjective standard which takes into 

consideration the employees personal beliefs and fears. Factors such as familiarity with the 

job, experience, training, previous occurrences of unsafe acts or media influence are an 
considcred. The guiding point is tbe genuine feeling of risk, and as long as tbis is not 

motivated by other considerations the right would be validly exercised.110 

b. The Procedure for Exerdse 

In compliance with the procedural fonnalities, in aIl cases where the right is exercised 

105 Canada and Most of the other jurisdictions provide for a "reasonable cause to believe". 
Mamroba, sec. 43(1) CItes "reasonable grounds to believe and does believe". Alberta and 
Newfoundland. elle n ID the fonn of an express prohibition, imposing a duty to refuse in case of 
reaMlnable and probable grounds. 

106 See: Camco Inc., (1985), O.LR.B. Rep. Oct 1431; Canadwn Gypsum, (1978) O.LR.B. Rep. 
Oct 897; The Corporatwn of rhe Cuy of Toronro, (1986) O.LR.B. Rep. Dec 1834. 

107 As held in Pharand et aL v. Inco Metal Co., (1980), 3 C.LR.B. Rep. 194. 

108 As held in Re Industrial Hea/th and Safely Regu/atl •. AIS (1980), 5 W.C.R. 86, No. 329. However 
where reasonable grounds do not exist the refusaI will not be upheld. Sec: Rt INiwtrial Health and 
Safely Regulatwns (1982), W.C.R. 159, No. 349. 

109 As adopted in Miller v. C.N.R., (1980),2 C.LR.B. Rep. 344. 

110 Michael Izumi Nash, supra, note 49 al 109; Ricbard Hrown, supra, nOle 61 al 99. 
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the employee is required to notify the employer. 1 1 1 ln cases where adcquatc Slcp_ drc 

taken to rectify the fault and eliminate the risk. the employce is required to return to work. 

However in case of disagreement, a joint investigation is conducted to cstabhsh the 

faets. 112 Non-resolution at this stage or a continuous belicf of danger entitles the worker 

to persist in refusai and leads to the intervention of the inspector, who arter analysing the 

situation renders his decision. Though the decision of the Inspector can he appcaled, the 

empIoyee is required to give due regard to that judgement, cspccially whcre that dcclslon 

is supported by personal knowledge and expenence. l13 

During this period the concemed employee(s) may he re-assigned to anolher Joh,1 14 

but the right to fiU the vacancy caused by the refusai bas been limited. 115 ln addition, the 

employer is restrained from taking any discriminatory actIon against the workcr conccrncd, 

and is required to maintain the rate of remuneration being pa id prior to refusaI. 

w. Joiat Health ud Salety Committees 

Along with the right to mformation and the right to refuse unsafe work, the internal­

responsibility system has becn strengthened with the provision of Joint workplace hcalth and 

safety committees. Having accepted the principle that hazards are not the rcsult of workcrs' 

accident proneness, but the result of environmental factors, the formation of thesc 

committees seeks to ensure that the workcrs are allowed a say in the control of that 

III In the lnco Metal decislon the board dlSmissed the complamt as tht~ cmployce had not 
mentioned safety concerns at the ume of refusai. See: Inco Metal Co, (1980) 0 L.R.8. Rcp. June 
836. Also see: BlILr Countly Meats LmUltd, (1984) O.L.R.B. Rep. Nov. 1549. 

112 Canada, Manitoba stale "eitber Wllh tbe persan or somc<>ne rcpresenltng hlm". Ontano, ~cc. 
23(4) andB.C., Reg. 58Sn7, S. 8.24(3), (4) provide for the worker to paruclpate ln .h(l, investigation. 
In otber cases it 15 undertaken witb tb ~ worker commtltee member, a representattve or a trade uDlon 
nominee. 

113 Cfl1kUÜœI Gypsum C01Lftruc~ ln, (1978), O.L.R.B. Rep. 8en. 

114 See: New Brunswick, sec. 22(11 and 23; Newfoundland, sec. 43(3) and (4); Nova ScotuJ, sec. 
22(3), (3) and (5); Ontario, sec. 23(13); Qutbtc, sec. 14; Saskatchewan, sec. 2(f) and 26(2). Al~) see: 
Canadl(ln General Electric, (1981), O.LR.B. Rep. June 616; FIltslone Canada lnc., (1985), O.LR.B. 
Rep. July 1044. 

115 See: Manitoba, sec. 43(4), Nova ScotlD, sec. 23, wbich proVlde for prohibition upon ~ignîng 
another worker to the refused work unless mfonned of bis pred~or's refusai. Also see: Qutbtc, 
sec. 14, 17, and 19; Ontano, sec. 23(11). 
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environment. At least in theory, the system strives for enhanced efficiency through self­

regulation by providing the workers with an outlet and forcing the management to listen to 

their problems. 116 Accepted on a broader framework by labour, management and 

govcrnmcnt, it is on questions of the actual delegation of powers to these committees where 

the differences oceur. 

8. Establisbment 01 the Committee 

The development of joint health and safety committees was expounded by 

Commissioner Ham in his report outlining the "intemal-respoll5ibility system".1l7 ln 

detcrmining the mternal-respoll5ibility system Commissioner Ham saw the essentials as 

knowledge, contributive responsibility and direct responsibility. It was the acceptance ofthese 

guidelines, which led to the establishment of joint health and safety committees, with joint 

participation in regulating workplace conditions and authoritative decision making. 

Today most jurisdictions require the establishment of these committees,118 although 

in certain cases the establishment is c!iscretionary.119 In those jurisdictions where the 

establishment is mandatory, certain minimum criteria have been set, and it is only upon the 

fulfilment of these that the legal provisions requiring the establishment of the committee 

would apply.l20 In most cases the approach for the minimum criteria has been a 

mathematical one, whereby upon the employment of above a certain number of workers the 

116 For detads about joint bealth and safety committees see: Michael D. Parson, supra, note 65; 
Michael Orossman, supra, note 77 ID Co 7; O.K. Bryce & P. Manga, "The Effectivene5S of Healtb and 
Safety Committees" (1985) 40, No. 2 Industrial Relations/Relations IndustneUes 257 - 282; A Guide 
for Joint Health and Safety Comnllttees and Representatives in lhe Workplace (Toronto: Govemment 
of Ontario, 1983); Ricbard Brown, supra, note 61 at 93; Micbael Izumi Nash, supra, note 49. 

117 The Ham CommISsion Repon, supra, note 3. 

118 See: B.C., Reg 585n7, s. 4.02; Manuoba, sec. 40(1); Onlano, sec. 8; Sashltchewan, sec. 24.1. 

119 Alberta, sec. 25, and Ntwfoundland, sec. 35, malte tbe establishment subject to regulation or 
a notice trom the Mirustry of Labour. 

120 Most of the junsdictions stipulate a minimum employment of 20 warkers as a pre-requisite. 
Sas/cQtchewan, bowever, requires 10. 8.e. bas c1assitied industries into an 'A', '8' or 'C' hazard 
pattern and as per the beading, tbe number upon wbich the provision becomes applicable varies. See: 
Reg S8Sn7. s. 4.02. 
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provisions would become applicable. I21 Quebcc forms the only jurisdiction to have takcn 

a different view by considering the risk factor of the employrncnt and the intcrcst shown hy 

the union workers as prime criteria white still retaining the right to enforce compliancc 

through notice by the Occupational Healtb and Safety Commlssion. I:!2 

AlI jurisdictions provide for at least half the rnernbers on the commiltec..~ 10 he 

representatives of the employees, chosen by the workers or the trade unions. \ 2..'\ The 

number of members of the committee is generally limited to a minimum of two and a 

maximum of twelve for the sake of maimdining efficiem ... y. The meetings arc to he hcld as 

decided by the comL~iUee themselves, subject to a minimum of once every ljuarter. I24 The 

proceedings at these meetings are required to he minuted and tiled. The employer lS 

prohibited from discriminating against any representative because of bis membcrshlP and is 

required to grant time to the employee representatives to comply witb his committee duties 

without loss of pay.l25 

b. The Committee's FUDc:tiODS 

The most striking feature of these regulations is that the actual powers of the 

committee have not been made binding in nature. In the enforcement of their functions the 

management cedes no real power to the committee, as in most circumstances the veto is 

always retained by the management. The right and powers of the committees arc mcrcly 

advisory in nature and they possess no authoritative, enforcement power. In vicw of the 

advisory nature of their functioning, the limited scope of their authority and the restricted 

121 This is subject to tbase junsdictioDS where the establishment of commJttees is discrclIonary. 
See supra, nOIe 119. 

122 See: Quebec, sec. 68 and 69. 

123 The generaJ stipulation is tbat al least balf the members should be from labour or that the 
management members should not exceed the labour members. See: A/bma, sec. 25(2) and (3); B.C, 
sec. 4.04(1); Ont4rio, sec. 8(5); P.E.J., sec. 18(3). Ontario has recently mtroduced tbe conception of 
a œnified member i.e., one œntfied by the Workplaœ Health and Safety Agency. The requlfcment 
15 that one member each from the management and labour sides, unless othcrwase ~pe<.1fied, should 
be cenified members. See: On/aM, sec. 8(51). 

124 The general norm is to hold the meetings once every montb. See: CallfJda, sec. 135(7) and 
(8): Safety and Healtb Committees and Representatives Regulations, SOR/86-305, ss 5 and (1)-(3). 

125 See: CantUÛl, sec. 135(9); P.E.J., sec. 18(8); Saskatchewan, sec. 24 and 27. 
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base from which thcy opera te It is not surprising that the functioning of these committees 

has becn the subJect of severe labour criticism. 

ln the performance of their duties the committees are generally authorized to identifY 

ha.lardous sItuations and make recommendations for reform. l26 They provide the link 

between management and labol.li in the exercise of the right to information detailed earlier, 

and the communication of this information to the workers. Acting as information data bases, 

the emphasis is on increasing the knowledge of the worker and obtaining an increased 

participation in the decision making process at the workplace, at least where the decision has 

an important health and safety aspect. 

Consultations and inspections fonn a regular part of the commiUee's activities and for 

that purpose the Act specifically authorises certain privileges.127 In addition to these 

overviewing powers certain duties are specifically delegated ta the committee, such as in 

Quebec,l28 where the committee may choose the physician in charge of health services, 

approve his health programme, design training and educational programmes and select and 

approve the appropriate protective devices. In the exercise of these functions the committee 

is under a similar dut y to maintain confidentiality as required under the WHIMS 

regulations. l29 

ln certain circuIDStances the law has provided for the members to act as individuals. In 

that capacity they do not deliberate as a group but merely establish the validity of the rules 

and assisl in the internal-regulation of the workplace. Duties in this capacity include 

workplace inspection, accompanying the labour inspector on his visits, investigation of refusai 

to work situations, plus listening to and taking action on employees' complaints.130 

An additional rung in tbis legislative hierarchy has been provided in the form of health 

126 For details about committees' powers and duties see: Michael Izumi Nash, supra, note 49 in 
c. 17. 

127 For a lypicallist of the committees powers and dulies see: CanmJlJ, s. 84.1(4) or sec. 40(7) 
of the Manitoba Workplact Saft!ty and Ht!alth Âct. 

118 See: Quebec, sec. 78. 

129 See Michael Grossman, supra, nOie 77 al 7 - 7 and Ontario, sec. 34. 

130 For illUlltration, see provisions contained in Ontario, sec. 8(8), 28(3), 8(9), S. 25, 0 Reg 
714182, 55 23(4)(a), 7. 
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and safety representatives, who are appointed in situations where a committcc IS not 

. d 131 1 Q b h h' , , l' requue . n ue ec, owever, t IS appomtment 15 comp Imentary to the committcc 

and both may exist concurrently. The powers and authority vestcd in thcse reprcsentativc..'1 

closely resembles the committees and in most cases the nature of work donc is the samc. 

CONCLUSION 

After years of struggle to achieve control over the workplace the workers werc givcn 

legislative support in achieving that objective. The belief was that a major victory had becn 

won: now, finally, workers would he able to exercise their basic moral right of obtaining il 

say in the regulation of that environment which so affected their work conditions. 132 After 

viewing workers as the cause of occupational ar.cidents and diseases, these rights rccogniscd 

that health and safety hazards were substantially influenced by the work environrnent, and 

as tbis environment was under exclusive employer control the necd for workers to obtain a 

say in the work process was essential. 

The trend has becn in favour of the internal-responsibility system and the pressure for 

reform is in favour of greater self-regulation and Icss state intervention. "Bring the worker 

back in" has becn the phrase epitomised in rccent legislation. This argument is supportcd by 

general corporate cries for deregulation and increased internal-respooslbility. Increascd 

efficiency and the cost-henefit analysis form the foundations for these arguments. 

This shift in the regulatory ideology appears in sharp contrast to the approach taken 

in the 1981 report of the Economic Council of Canada which rejectcd deregulation in the 

field of occupational bealtb and safety. 

"De-regulation bas always becn argucd in economic mccntive terms, but It Î. .. now 
secn as part of a basic ideology or politics of anti-government: . .this may weil he a 
passing phenomenon, brought on by a crisis in capital accumulation and production, 
but its passing may he a lengthy one which leaves scars of difficulties for ut) in the 
future. "133 

131 See: Ontano, sec. 7(1). 

132 J. Brown, ·Occupational Health and Safety: The Importance of Worker Panicipation" (1978) 
78 Labour Gazette 123. 

133 Craig Paterson, supra, note 14 at 18. 
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However to acknowledge the merits and demerits of any regulatory approach, it is 

nccessary to observe its effects in practical operation. Detailed market studies and research 

projccts are requircd, WhlCh only become available after the system has becn in operation 

for a certain mimmum amount of time. 

Self-regulation as an alternative to state regulation is still a rccent phenomenon and 

would thus require a longer gestation period before it can he effectively analyzed. But on 

the theoretical plane it is still possible to compare and evaluate it with the traditional 

administrative approach. For the sake of c1arity, it should be stated that this does not imply 

that increased self-regulation is essentially a bad thing, but that complete and total reliance 

on any one approach in the absence of support ive state regulation, which is what is heing 

advocated in sorne quarters and finding silent support from the employers, would simply he 

a retum to the principles of laissez-faire, free market. In the presence of market 

irregularities which initially precipitated state intervention, and which are still as much if not 

more 50 in existence today, the complete removal of state support in the occupational health 

and safety sector could have disastrous consequences. 

Just how far can self-regulation go, how much can it effectively do within its present 

structure'! What if the present structure was further amended by providing for increased 

worker power. Would that help or would certain sectors still he beyond the capacity of 

exclusive self-cegulation, requiring state intervention? Lastly, what then would he the role 

of the state in the process: should it pursue its present policy of lime bound deregulation or 

should il cetain sorne basis for intervention in determining conditions of work? 

These questions need to he answered in order to detecmine the direction for future 

reform. In the following cbapters the focus is on attempting to answer these questions. The 

nen chapter proceeds on tbis pattern through a revicw of the limitations of the self­

regulation ideolo&y and suggests why it is lhat the intemal-responsibility system cannot 

function etIectively and etIiciently in the absence of state administrative support. 
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Deregulation is being projected as the current guiding ideology. From control over the 

economy to the administrative services, regulation, which in Most cases is uscd in reference 

to state-regulation, has become a subject of discussion and criticism. Reflecting a dcsire to 

introduce greater market coosciousness and response, the arguments for allowmg market 

considerations to determine the outcome of human interactions are gaining incrca.~d 

influence. This strategy is of special significance in the industrial sector where the hclief 

remains that the industry is capable of regulating itself and is quite willing to do so. 

As a policy option, deregulation finds support from both the worker and employer 

lobbies, however, their distinct outlooks tend to give the direction of the proposcd initiatives 

different directions. White the employers favour a reversion to the market considerations for 

detennining employment relationships, workers favour a de-regulation of the regulatory 

powers separate from the market considerations. The labour perspective is to auain a de­

regulation of the state's regulatory powers in favour of the workers so that they can ensure 

a more effective and efficient control over the production proccss. This is not ncccssarily 

achieved under market considerations. Having secn the limitations of the admimstrallve 

approach they want an enhanced worker participation in workplace regulation and dccision­

making but at the same time they do not want the state to leave the field altogether. The 

emphasis is on retaining the state as a support structure while at the same time striving for 

increased self-regulation. 

ln the occupation al health and safety field the drift towards de-regulatlon has already 

witnessed a decade of operation. With the wave of legislative initiatives 10 the 19705 the 

state's role in enforcement was made secondary to that of the establishcd joint committccs 

and the intemal-responsibility system. The worker's position in the process was emphasised 

by making him a more active and influential partner in the workplacc. In effcct, government 

intervention had shifted from ils initial political and public standards criteria of rcgu)ation 

towards allowing the parties a measure of internai self-regulation. 
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Seen at the time as a vic tory by labour, the inüial euphoria at obtaining workplaœ 

control was ta a significant extent misplaced, soon turning ta discontentment at the limited 

nature of the rights and their inept enforcement. 1 Those very provisions which had 

cslabli~hcd joint health and safety commiuccs and increased worker participation became 

the subJect of complaints and criticism. The reforrn trend has favoured the employers' desire 

for bringing the market considerations back into focus, with the result that once aga in the 

pressure for refonn is being built up. 

This period, then, has serious implications for occupational health and safety. The 

impetus for reform could lead in two diffcrent directions: on the one band, it cou Id lead to 

the establishment of a structure which would depend primarily upon the internaI regulatory 

controls - the responsibility for reducing the risk being intemalised to the workers and the 

employers. This would Mean amendment of the present structure 50 as to grant greater 

worker participation i.e., a greater degree of self-regulation with an increased worker say in 

the process, and conversely a reduction in government intervention and regulation. On the 

other hand, the reform could re-emphasise the tripartite nature of the relationship witb the 

need for worker, employer and state participation. The focus bere would lie upon a more 

effective and pronounced, if not increased, state role for enforcement of the present statutes. 

The following discussion attempts to analyze tbese different approaches and concludes 

that the retention of a tripartite structure for participation should he given primacy over the 

de-regulation policies currently being propagated. It is considered that the state role in 

occupational healtb and safety should he retained and in certain circumstances strengthened. 

The justification for tbis conclusion is found in the underlying limitations of the internal-

1 This discontent has been expressed through various mediums including reports of ColJlDÙS5ions 
of lnquiry sucb as tbe Rtpon 0/ tilt Royal Commission on MaueTs 0/ Htalth and Sa/tly Arisuag From 
the Use 0/ Asbtstos III Ontano, vol. 2 (Toronto: The Commission, 1984» (The Dupré Report). In the 
Dupré Report the Labour perspective was presented as Vlewing the intemal-responsibility system as 
deœptive, in tbat il gave an impression of providing enbanced worker paniClpation whicb, in terms 
of authority and responsibility, was illusionary. 'Ibis ficti(Jn undermined the en lire system aIJowing 
govemment and management to aVOId tbe essential remedial action under guise of self-regulation. 
For further cnurum of the intemal-respooslbility system see: Larry Gauthier, "Ontario's 
OccupallOnal Health and Sa/tly Act and tbe Internai Responsibtlity System: Is the Act Working?" 
(1984) 7 Canadlan Community Jouma1174; Rlcbard Fidler, "The Occupatiolla/ Hea/th and Sa/tly Act 
and the Internai ResponsibIlity System" (1986) 24 Osgoode Hall Law Jouma1315; Eric Tucker, "The 
Persistence of Market Regulation of Occupational Health and Safety: The Stillbirth of Voluntarism" 
in Geoff England, cd., Essays III Labour Rtlations Law (Don Mills, Ont.: CCH Canadian, 1986) 219 
(hereinafter StJllbuth). 
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responsibility system. The ensuing disCUSSion attempts to show that the divergent mtcrcsts. 

disparity in bargaining power, inadequate infrastructural supJ.0rt and the lack of tïnanctal 

independence work against effective worker participation and in the ahsence of ~tate support 

can le ad to a subordination of the self-regulatlon system to the market forces. TIte ahove 

thesis, however, requires to be qualified hy providmg that hoth the inICrnal-rc.\(Xmsibility 

system and state regulation are interdependent and can only work ln condition!! nf mutual 

support: the retention of astate role would not be at the cost of the workcr participa lion 

but in support of il. The objective of providing a safe and healthy work cnVlr<mmcnt ID the 

most cost efficient and time conscious manner requires the present organisation to he rc­

structured including the state's assigned role. 

Having vicwed the conditions under which it became CiiSCntial for the state to intervene 

to preserve the workers' health and safety and the subsequent shift in regulatory polk)' 

towards increased worker participation, the present analysis cxpounds on the limitations of 

the intemal-regulation system and the rcasons why it is so important to retain astate 

enforcement role in the field of occupation al health and safety. 

LIMITATIONS TO SELF-REGULATION 

The very terms "internal-responslbdity" and "self-regulation" suggcst an image of 

independence. Employers and workers are seen as Just any other parties in a contractual 

negotiating process, seeking to regulate their relations without the nccd of any third party 

intervention. The actual positioning is in fact quite to the contrary, with the very foundation 

of the workplace health and safety organisation depending upon the intervention and 

support of a third party, in tbis case the state. 

In consideration of the market model il has generally becn recognised thal the 

individual worker~mployer contract relation is at the disadvantagc of the worker. The Jack 

of bargaining strength, ability to withstand the time delay for determining alternative 

employment options coupled with insufficient information and mobllity tilt the ncgotiating 

strength in favour of the employer. It was this recognised weakness ID the individual 

bargaining strength of the worker which lcd to the sanctioning of labour colJcctlvihes, 

providing justification for the state to endorse labour combinations evcn whcn trade 

combinations were secn as anti-competitive. This imbalanced relationshlp is Just as prevalent 

in the intemal-responsibility system, although the impression sought to be proJcctcd 
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continues lo he that of equahty. 

The perceived equality 1S not a creature of the internaI strength of the parties but 

depends cxc1usively upon state support. The fact that the system operates and is guaranteed 

through statutory provisions illustrates the point. In the absence of statutory rights and the 

state enforccment mechanism the right to a safe and healthy workpiace would revert to 

bcing controlled by the market-determined conditions and bargaining positions aIl at the cost 

of the workers' health and safety. Here the position taken by the unions is of significance 

as although on the one hand they are demanding increased worker participation, a more 

influential role 10 the decision making process, at the same time they not ooly want to retain 

a state presence but would want a more effective and stricter enforcement of the statutory 

provisions through state regulations. 

Witbout state support, self-regulation as it exists today would Jose much of its already 

limited area of influence. The system is essentially based and dependent upon state 

regulation and oversight. In the absence of statutorily mandated delegation of authority it 

is highly unlikcly that the employer would voluntarily subrnit control over the production 

process to the workers. For example although the right to refuse unsafe work had existed 

under the common law it was not until the right obtained statutory recognition that workers 

were able to make a limited use of it provisions. Further one cao sec from the established 

indus trial relation regimes the nature and importance of the state's presence in regulating 

the labour-management relationship. In the words of a U.s. W. official 

"The ooly rcal motivation behind whate\'er effectiveness it [self-regulation] had was 
the fear of l''!gislation and the occasion al public concern.li whicb mig!lt bave becn 
aroused momentarily by a tragic accident or by a zealous muckraker."2 

The pivotai role of the state in regulating occupational health and safety bas found 

2 U.S., Congress, House Commiuee on Education and Labor, 'OccupatÎOnol Safety and Hea/th 
Act of 1970 (Overstght and Proposed Amendments)," 92nd Cong., 2nd sess., 1973,615, as quoled in 
Joseph V. Rees, Refornung lhe Workplace (Philadelphia: University of Pennsylvania Press, 1988) al 
31. 
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recognition and support from various authoritics.~ In acccpting thc VICW of an cssential state 

role, the present trend towards the granting of grealer control to the parties without 

adequate state support would appear to contradict the earher poltcy assumptions. This could 

in fact be seen as the re-emergence of market controls . .! Althuugh no one would dcny the 

benefits of mcreased worker participation, ln the practlcal applIcation of statulory nghls il 

needs to be ensured that deregulation is bcmg dlreclcd at the parlles in a manner whlch 

departs from the market balances rather than re-cmphaslsmg the market strcngths and 

relationships. 

As seen in the structure of the rights establishing the internal-rcsponsibilily system the 

approach is based upon two assumptions of fundamental importance. By presummg a 

common interest between management and labour on health and safety issues and an 

equality of position in thcir relationship the direction for rctorm has adopted a dlrcct)(m 

which in the absence of these assumptions cou Id have been qUI te difft~rent. Sincc these 

assumptions are sa essential to the system if deficiencies are shown in the~r adoption or they 

are shawn to be faIse, as many argue, the very structure of the system would nccd to he re­

examined. The foUowing section deals with this argument and attempts to show how in the 

absence of these assumptions the intemal-responsibihty system, as it prcsently cxisls, could 

very weIl be used to subvert the occupational health and safety regulatlon 10 trcc market 

considerations. 

A. THE POUCY ASSUMPTIONS 

1. IdeDtity 01 Inœrest 

One of the primary assumptions behind the adoption of the internal-rcspomiibility 

system has been the view that there is a common interest between labour and management 

3 The importance of the state raIe in occupauonal health and safety finds reflectJon ID the M udJes 
conducted by the Economie Council of Canada. See: Manga, Broyles & Reschcnthaler, OccupalUJnal 
Health and Safety: Issues and AltenJlJlJves (Economlc CouncJl of Canada. Technical Report No. 6, 
1981); Husluon, Ogilive AssocIates Lmtited. An Assessmenl of the Effectlveness of Govunment 
DecISIOn-Malang Process ln the Fteld ofOccupatlOnal Health and Safety (Economlc Q)unctl of Canada, 
Technical Report No. 5, 1981). 

4 This is the view taken by Tucker who argues" .. that much of the rccent government 
intervention strengtbens market regulauon by factlltatmg and legItlmating market exchange". For 
details see: StIllbirth, supra, note 1 at 220. 
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in promoting health and safety at the workplace. This principle, enunciated in most reparts5 

rccommending changes in the occupational health and safety area, has resulted in the 

amendmenUl being dirccted towards the enhancement of cooperation between employers and 

workers in attaming a common goal. However, although propagaling commonality of interest, 

the reports were not unmindful of the adversarial nature of the industrial relations and went 

to great Icngths to emphasise that ooth sides should adopt a cooperative apprcach in matters 

of workplacc halards as opposed ta stances taken on other bargaining issues. 

The need to re-emphasise this point lay in the fact that there is no commonality of 

interest betwccn workcrs and management, each side having opposing conceptions about 

how the solutions should be arranged.6 Ashford has classified this conflict as the "clashing 

of self-interests that is characteristic of the management-labor relations on many issues."7 

This assumption of a common interest between workers and management in occupation al 

health and safety has already becn the subject of criticism,8 and in fact the arguments are 

for a conflict, not commonality of interest. 

5 This assumption was initially expounded by the Robens Report, whose views were accepted by 
the later Canadian reports. See for example the Ham Report at 121 where it states "Since bath 
parues deslfe the good of the individual worker .... " Ruyal Commrsswn on Health and Safety of 
Workers m Mines (1976) Report (Toronto:Queen's Printer, 1976)(heremafter The Ham Commission 
Report), as quoled ID Fidler, supra, note 1 at 339. The more recenl Burkett Report has strongly 
supported thlS assumpllOn and has even gone sa far as to idenufy mtemal dISputes within the Joint 
health and safety commlllees as being questions of inappropriate attitudes rather than as objective 
differences. For details sec: Report of the Joint Federal-ProvmcUJI lnquuy CommISsion mto Safety in 
Mmes and MUlUlg Plants ur Ontario, Towards Safe Productwn (l981),(hereinafter The Burken 
Commuswn Report), vol. l, at 94 - 93, as quoted in Stillbuth, supra, note 1 at footnote 70. 

6 Illustration of thlS argument can be found in the case of the asbestos industry where despite 
knowledge of adverse health consequences and availability of substitute materlals the industry 
conuDued to resist the adoption of protective measures. "The findings of the Beaudry Commission 
reOect (tbe] oon~ L disregard by management of any res/,!\!"slbility to provide information or 
adopt measures to ,mol exposure." G.B. Reschenthaler, Occup.:.!tIonal Health and Safety III Canada: 
The EconomieS and tlTee Case Studies (Montreal: Institut\. fI .. Rese:cLcb on Public POlicy, 1979) at 
12. 

7 Ashford, CnSls in the Workplace: Occupatwnal Disease Qnu ln jury (Cambridge: MIT Press, 1976) 
at 5. 

8 For a comprehensive review sec: Ashford, supra, note 7 at 333 - 359. A1so see: Fidler, supra, 
nOIe 1 al 339; StillbU1h, supra, note 1 al 231 - 232; Manga, Broyles & Reschenthaler, supra, nOle 3 
at 74 - 98; Anlhony D. Woolf, "Robens Report -The Wrong Approach?ft (1973) 2 The Industnal 
Law Journal 88; Phil James, "Reformmg British Health and Safety Law: A Framework for 
DISCUSSion" (1992) 21 The Industnal Law Journal 83. 
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In theory, this lack of a common interest can be explaincd as a measurc of the 

management's ehoices for the use of scarce resourecs. In a free. unregulated market wlth 

assumptions of perfeet labour mobility, information. full employrncnl and rational ochavlour 

the worker is expt!cted to evaluate the risks entailed in each job and only agrcc lo acccpt 

hazardous employment on the payment of adequate risk premiums.Q As long as thcsc 

premiums match the needs of the workers the hazardous Jobs will continue to he pcrtorrned. 

At the same time the employer ean adopt two strateglcs: he can cithcr contmue to pay the 

risk premiums for performance of the hazardous jobs or he can invcst capital in enhancing 

workplace safety thus reducing the need to pay the premiums. As long as the invcslmenl in 

hazard removal remains in excess of the risk premium, the employer would prefer 10 pay the 

premium rather th an ineur the additional costs for reduction in risk levcls. "The firm will 

choose a level of investment in safety at which the marginal oost of reducing the in jury rate 

equ',aIs the marginal saving from its reduction." 10 

However, the market's structural imperfections make it far more economical for the 

employer to pay the premiums than to invest in reducing the health and safety risks. The 

present market conditions fail to effectively balance the intercsts betwecn workers and 

employers and in tum create conditions for employer discrction and domination. The lack 

of adequate and accurate information possessed by the workers, thcir inability to rank Jobs 

on the basis of the risk-factors and their tinancial dependence upon the jobs create 

conditions which lead to a miscalculation of the health and safety oosts. 11 Further, workcrs 

have a tendency to underestimate the workplace dangers and because of the latent hcalth 

symptoms adopt a very short-term outlook of the occupational health and safety risks. 12 

This reasoning receives support from the research conducted in risk premiums where the 

9 The prevalence of mie preID1ums IS a sUbJect of controversy, although cVldcncc docs ~uggcst 
that some fonn offinanCial prenuum is pald for hazardous Jobs. For detalls sec: G.B. Rcschenthaler, 
supra, note 6; Viscusi, RJsk by Chou:t (Cambridge: Harvard University Press, 1983) 98 - 106; Manga, 
Broyles & Reschenthaler, supra, note 3 at 71; Mendeloff, RegulaMg Safety (Cambridge: MIT Press, 
1979) at 10; Ashford, supra, nOle 7 al 19. 

10 Manga, Broyles & Rescbenthaler, supra, note 3 at 71. 

11 For more detalls on hmitations of the capitalistic market and the consequenual cffect upon 
workers see: Charles Noble, Liberali.rm al Work: ThI! RISt and FaU of OccupallOnal Ht!allh and Sa/t'Y 
(Phlladelphla: Temple Uruversity Press, 1986) at 212. 

12 See: Ashford, supra, note 7 at 19. 
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argument stands that the premlUms pa id do not refleet the actual cost of the injuries or ill 

health but depcnd upon the capacity of the labour market. 13 The labour market's capacity 

docs not justify the falth reposcd in market controIs. Since the market cost of reducing the 

in jury raie IS highcr than the marginal savings from its reduction the interest of the employer 

is bound 10 be at conflict with the workcrs. In those circumstances adoption of the interna1-

rcsponslbility !'ystem would he a mcre reassertion of the market contrais. In an ideal market 

situation the risk prcmiums may truly reflcet the workers choice and costs of the injuries and 

iII hcalth, but such ideal market situations do not exist. 

Further the decision for investing in bealth and safety also neccssitates a choice for 

replacing labour with capital and requires an evaluation of the supply and demand position 

for both. Although in certain situations efforts May he made on a voluntary basis to reduce 

occupatkmal health and safety hazards because of the indirect costs involved such as Medical 

bills etc.,14 or conversely ta increase productivity and market image, tbe general guideline 

would appear to remain based upon pure profit maximizing considerations. In tbose 

circumstanccs the employer would have little financial incentive to spend on the bealth and 

safety of the workers. Worker welfare and safety would only he seen in tenns of ils cost on 

production.15 Employer interest will remain dominant over the worker demands for a safe 

and healthy workplace, and pursuant to that philosophy the desire to obtain profits would 

override the desire for a safe and healthy workplace. 

The commonality of interest for investment in workplace safety cornes ooly once the 

investrnent costs have fallen below the risk premiums. 16 Once common interest is 

cstablished, enhanced worker participation does help to remove informational blockades. 

13 For details see: G.8. Rescbentbalcr, supra, note 6; Viscusi, supra, note 9 at 98 - 106; Manga, 
Broyles & Reschenthaler, supra, note 3 at 71; Mendeloff, supra, note 9 al 10; Ashford, supra, note 
7 at 19. 

14 For a discussion on these indirect costs and tbeir effect upon the choice of incurring 
additional lDvestment for reducmg the workplaœ hazards see: Charles Noble, supra, note 11 al 70. 

15 Altbough this analyslS ignores the social efficiency criteria for management decision making, 
Il correclly portrays tbe private efficiency argumenlS. 

16 For detalls of bow thls rationale formed lhe background of workers compensation schemes 
sec: Ashford. supra. note 7 al 18. 
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This could in sorne cases result in a re-evaluation of the invcstmcnt costs. 17 which 

combined with increased worker knowledge, raise the costs of accidents through workcr 

demands for enhanced risk premiums and better working conditions. Howcvcr, thcsc bcnctits 

are restricted to the large firms with relatively rcgular and stable employrncnt !ltruct ures and 

unionization rates. 18 This stillleavt.!S a major portion of the workforce to he subJcctcd 10 

the conflict of interest involved. 

"As long as there is a pool of readlly avallable workers.little or no replacemcnt cosls, 
and no legal responsibility for hann befalling employecs. firms will have litlle 
incentive to assume these costs by improving job safety, providing medical care, or 
adjusting output levels."19 

Every additional method of increasing profits increascs lhat cont1ict of intcrest. The 

introduction of new technologies and methods of production wh ose long-term effccts are 

unknown point at one such consequence. It was on the basis of thcse market imperfectIons 

that government intervention bad been justified in the first place. If the cmploycrs and 

workers bad shared that common interest surely voluntary action on the part of the cmployer 

would bave been more common and the need for governmcnt intervention to cnsurc 11 sare 

and healthy working condition rendered unnecessary. If market wages reflected the cost of 

risks being incurred surely the workers would not demand state intervention at the same 

time as they demand better conditions of work. 

By tbe present revers ion 10 self-regulation policics and a reliance on the parties to 

ensure maintenance of safe and healthy work conditions, in cfrcet it is the cconomic market 

criteria which is being sanctioned, and in those circumstances the cmployer's dcsire to 

17 In the conduct of the earlier cost-benefit analysis, the employer, from a lack of expcncncc, 
skill and knowledge, May have over-estlmated the mvestmenl rosIS or under-esumalcd the bcncfil'i 
derived from such improvements. The re-evaluation ronducled pursuanlto the information provldcd 
under tbe internal-responsibility system could lead to the conclusIOn thatlt would be far chcapcr 10 

invest in bealth and safety than meur the rosIS of the IH-effects. 

18 The relation of firm sile, unionizalion and the nature of the employment rclauoruhlp wnh 
occupational health and safety WIll be dea!t with in a laler dISCUSSion. 

19 Alan C. Monbeit, "Background Papers on lnduslry's Changmg Role ln Health Care Dehvery" 
in Richard H. Egdabl, ed., Economie ImplICatIOns of Empluyer.Prnvided Health Care (New York: 
Springer-Verlog, 1977) al 182. 
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decrease costs, a socially desirable objective in itself, is sure ta prevaiJ over the need ta 

cnsure a safe and healthy work environment. This would be the case specially when 

considered against the market paradigrn. Further, even if it was assumed that voluntary 

compliancc would oceur, would the levels of safety and nealth determined by the market be 

acceptable? As it is, complete reliance on the cost-benefit analysis in tbe determination of 

standards is being criticised;20 would not the same criticism apply to the market determined 

levels of safety? 

"Natural inclination, therefore, and propaganda and persuasion, cann")t he expected 
materially to improve safety performance against the pressures of the market unless 
adequate contraI}' pressures are exerted on industry from outside.,,21 

It is only with the help of state initiatives at promoting and maintaining tbis common 

interest that the employer could he forced to adopt the necessary health and safety 

measurcs. The use of economic incentives, coercion, compulsion and regulation are sorne of 

the polil.-y Options available to the state in achieving tbis objective. State intervention would 

support the internal-responsibility system and provide the required incentives to ensure the 

provision of health and safety measures in situat~ons where the employer views bis interest 

as different from the worker. 

u. Perception of EquaUty 

Another ground of criticism against the intemal-responsibility system centres around 

the theories of its legitimizing the perceptions of equality and its deference to market 

controls. The proponents of these critiques22 argue that the intemal-responsibility system 

never intended to alter the prevailing power relations and merely sought to re-affirm the 

prevailing status quo of managerial autonomy in determining the conditions of work.. 

"._The OSHA was not meant to sbift the balance of power in the workplace to the 
worker side, either by granting actual decision-making power to joint health and 

20 See discussion in previous cbapter at note 20 and accompanying ten. 

21 Anthony D. Woolf, supra, note 8 at 93. 

22 For details see: Stillbirth, supra, note 1 at 231; Fidler, supra, note 1 at 340. 
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safety committees or by turning govemment inspectors into interest arbitrators."2.'\ 

Management has always been seen as playing the dominant role in the work place. By 

reason of being the owners of the means of production. they have ultimatc authority ln 

regard to the determination of alternative uses of capital, labour and malcrial. Managcrial 

discretion on these decisioDS has been seen as an exclusive prerogative. This managerial 

prerogative would include the right to make decisions in regard to t!le conditions of work 

including the work environment/health and safety issues. As Swmton states "Hcallh and 

safety have traditionally been regarded as matters within management's prerogative ..... 24 

A similar opinion was shared by the committees recommending adoption of the internal­

responsibility system as retlected in their attempts at retaining that dominant manage rial 

role.25 Hence the joint health and safety committees exercisc only a consultative and 

advisory role and the workers' representatives and auditors have no powers of 

enforcement.26 

What has, however, been achieved by these rights is the perception of equality bctwecn 

workers and employers. It is like a message which states that both are to be considcred as 

equal partners in the production process and are to he given equal weight in the 

determination of workplace policies, By allowing for an increased worker role through 

consultation and recommendation the structure has fostered the appearance of both parties 

being on an C({uaJ footing and hence capable of reguJating their work conditions through 

internaI negotiation and regulation, 

This view, though providing reasons for optimism, ha.., a scrious drawback in tcrms of 

practical enforcement. The consultative and advisory nature of the internal-rcsponsibility 

23 Katherine E, Swinton. -Enforcement of Occupational Health and Safcty Legislation: The Role 
of the InternaI Responsibility System" in Swan & Swinton, 00., Studies in Labour Law (TOroDlO; 
Butterworths, 1983) at 153. 

24 Katherine E. Swinton, !buL, at 148. 

25 "[Management must relain] the authority to' define polJcies that govem the rcsponse to 
anomalous conditions and lbat power to proVlde physical and human resources to correc.1 them ... ", 
The Ham Commission Report, at 148 as quoted in Fidler, supra, note 1 at 340. A similar altitude can 
be seen in TIu Burutt CommISsIOn Repon. 

26 For a CevIew of the statutory provisions, see chapler 2. 
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system rctains employer control over the production process, even when at the cost of the 

workers' health and safety; the balance of effective power still favours the employers. This 

rcpresents a major reversai in the philosophy which had led to state intervention in the free 

market. At that lime it had been recognllled that the parties were not equal, with workers 

nccding state support in their favour to ensure the provision of minimum health and safety 

standards. Fear of prosecution and support of the state regulatory structure had worked to 

provide the workers with balancing power required at maintaining sorne semblance of 

cquality. Notwithstanding the fact that the resulting Jegislation was inadequately enforced, 

the recognition of incquality had served to prevent the courts and other state institutions 

from compounding the problem. With the re-emergence of and the granting of legitimacy 

to the perceptions of equality between labour and capital, those institutions have once again 

becn given the tools required to ensure that market controls dominate over policy 

rcquirements. This policy when combined with the assumption of an identity of interest 

attempts to legitimize the prevailing indus trial hierarchy. Its familiar resemblance to the 

collectIve bargaining structures enhances the image of equality, while al the same time the 

absence of paraUei collective rights, such as strikes and slow-downs help maintain the balance 

of power in favour of the management. 

a. GrouDds for Saate IDaction 

An addition al consequence to the common interest and presumption oC equality 

assumptions is the clear preference given to the persuasion strategy for enforcing the 

rcsidual state powers. The result is that workcrs are left without any rea) power under the 

intemal-responsibility system while the state withdraws its already lirnited coercive support. 

The structure, as it presently exists, still relains a role for state regulation. Minimum 

standards of health and safety are still determined and enforced through the state's 

administrative regimes. In addition to these minimum standards the state provides the 

regulatory oversight to ensure compliance with enacted rules and is responsible for 

prosecuting any violations. It provides the punitive force required to ensure maintenance of 

statutory regulations. 

However, in adopting the intemal-responsibility system the state bas becn provided 

with the justification for abdicating responsibility. By shifting from direct intervention towan!s 

a predominant reliance on the intemal-responsibility system, the state has left the workers 
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without any effective protection. In light of the deficient nature of the intemal-rcsponsibility 

rights and the imbalanced relationships at the workplace the workers arc left without an 

option in case of employer resistance. The predominant stance taken by the state rcgulators 

remains one where they re-3SSert the responslbility of the employer and workers and direct 

that the matter be resolved in a cooperative manner Wlthin the mtemal-responslblhty system. 

A1though this aspect of state policy is also intlucnced by a lack of resourccs and proccdural 

blockades, the express policy of reliance on the persuasIOn strategy renders the internal­

responsibility system ineffective. erities have viewcd the state as backing away from ils 

commitment ta the intemal-responsibility system by refusing the workers the enforccmcnt 

support they require ta make the system work.27 

Traditionally, the policy guidelines for enforcing occupational health and safcty 

enactments had favoured the persuasion over prosecution/puD1shrncnt roles.2S This 

pbilosophy now finds clear recognition through the internal-responslbility system?) The 

prime responsibility is now secn as resting upon the workers and employers who in 

cooperation are supposed to regulate the health and safety conditions at the workplacc. In 

tbis manner the state has sought to avoid the expenditure of an expanded mspcctorate while 

at the same ensuring that regulation moves from enforced compliancc to ethical 

observance.3O 

The adoption of tbis strategy for enforcement is, however, depcndent upon the 

assumptions of a common interest and equality between the workers and cmployers."1 Only 

if these two assumptions are present would the mediational role cnvisagcd for the inspcctofS 

27 In suppon of tbis view see: Larry Gauthier, supra, note 1; Stanley Gray v. LJ. Bergre (1984), 
(1984] O.L.R.B. Rep. 177; Not Yet Healthy Not Yet Sale (Ontano: NDP Task Force on Occupational 
Health and Safety, 1983). 

28 Sec discussion in Chapter l, note 57, Chapter 2, note 24 and accompanymg lexIS. 

29 The adoption of tbis approach can be seen from the policy statement rontalOed 10 Ontano's 
operating manual for health and safety where it states that "Employers and cmployccs have the 
primary rcspoBSlbillty for oœupatlOnal health and safety." For addlt10nal detalls ~ the caM! of 
Stanley Gray v. L.I. Bergat (1984), (1984) 0 L.R.B. Rep. 177 at 197. 

30 .~ an InternaI Responsibülty System lmproves, the level of comphanœ will MOye from 
enforced compliance, through self-a>mphanœ to ethIcal comphance." Ibid., at 197. 

31 Sec: Fidler, supra, note 1 al 342; Stiilbrrth, supra, note 1 at 238. 
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have any beneficial value. However, as seen in the previous sections, tbis is not so; the 

workers and emp!oyers do not share an identical objective and the perception of equality is 

iIlusionary. In those circumstances the adoption of the persuasion strategy for enforcement 

would work against the interest of the workers. 

The absence of state coercion and the inability of the worker to effectively replace that 

cocrcive power increases the employers' incentive to ignore the health and safety regulations. 

Although minimum standards and joint committees continue to provide educative 

support32 practical compliance with the standards remains based upon the cost-benefit 

analysis. If the employer worked out that it was more beneficial to ignore the standards, 

without coercivc rcgulation ensuring compliance becomes an uphill task. In the absence of 

enforced compliance it merely results in the re-statement of the market based levels of 

acceptance. In addition ignorance, calculated self-interest and the problem of being the first 

to comply in a competitive industry aIl provide persuasive grounds for non-compliance. This 

is especially true when compliance requires an initial investment, as in the case of non­

unionised industries, which, already operating below the mandatory standards, would require 

larger initial investments to reach the uniform level of safety set. Here it is only the power 

of the state which can ensure compliance by imposing additional costs on the employer, 

making conformity an economical option. 

On the other side of the argument it has been argued that "external enforcement was 

being unfairly judged sincc it has never in practise becn properly utilized due to inadequate 

resources and an overly sympathetic approach to enforcement on the part of the 

inspectors."33 Although complete equality cao never he achieved in any relationsbip, witb 

the present external circurnstances determining the individual strength of each party, the 

employment relationship is heavily biased against the worker and in the absence of state 

support becomes completely one-sided. Even in circumstances where legislative power has 

sought to balance the workers' negotiating strength with that of the employer, such as in the 

32 Tucker suggests that even in the absence of coerClve power the intemal-responsibllity system 
hlay still serve an educative function by bighlighting the occupational health and safety problems and 
ID certam cases may result ID the employer re-evaluating the rosts-benefits of compliance. This may 
be ID consequence of earber under-estunation of benefits, over-estimation of costs or May be the 
result of beller coordmated relations betweenlabour and management. Stülbirth, supra, note 1 at 239. 

33 Phil James, supra, note 8 al 97. 
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collective bargaining regimes, a statutory oversight IS necessary to take care of external 

influences and maii.1tain the relationship on the desired path. Jn such clrcumstanccs wha! IS 

required is a more comprehensive enforcernent of the law through the cxtcrn,lI statc 

agencies. This would not only serve to irnprovc employer cornphancc wlth enactcd 

regulations but also provide the essential support for the internal-rcgulation ~yslcm. Phil 

James in recognising the importance of such extcrnai cnforc~'mcnt has !ouggcl.ted that 

"increasing the inspectorate's resources, changing enforcernent polK)' and raIs mg the 

penalties imposed where employers are found guilty of brcaching the law" is thc rcqulrcd 

reform policy that needs to be adopted.34 

b. Negotiating Healtb and Safety 

Another direct consequence of assuming equality and a common intercst crncrgcs in 

the direction which the reform initiatives take for ensuring the provision of health and safcty 

at the workplace. In the absence of a cont1ict of interest and the presumption of equality the 

question merely becomes that of improving the availability of knowlcdge, technu;al skills, and 

establishing a structure under which the concemed parties, using the negotiation and 

persuasion strategies, can determine their work conditions. IL was in furtherancc of thcse 

objectives that joint health and safety commiHecs werc established. The system envisagcd 

that once workers' problerns were brought before such a commiUee, the employer out 01 a 

feeling of self·interest would attempt to eliminate the cmployment haards, removing the 

need for extemal state regulation llr coercion.35 The objective bchind the adoption of the 

intemal-responsibility system was not to alter the power structure at the workplaec,16 hut 

to provide informational support to the employers who, prcsummg the cxiMcnœ of a 

common interest, could utilise tbis information to reducc the cmployrnent hazards. Enhanccd 

negotiations and adoption of the persuasion strategy for cnforccrncnt tmm important 

34 Phil James, supra, note 8 al 97. 

~s The practical effect of tbis strategy can be seen in the statutes whcrc beyond the ISsuance of 
a policy statement, ID regard to what would be its guiding phiIosophy and the establishment of an 
organisatlonal framework through whlch that poHcy IS to funcuon, the govemment has nOI ~pcclfied 
what precisely il expects from tbe workers or the employers, the assumptlon bctng that SIDa: they 
bad a common purpose the state onIy needed to bnng the two togcther. 

36 See supra, note 23. 
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components of the assumptionY 

Once aga in the assumptions of a common mterest and equality in relationship have 

caused the rcform policics to adopt a direction which undermines the workers position at 

the workplacc. ln hght of the markct's structural constraints, the workers' capacity ta 

ncgotiate for rcform is scvcrcly restramed. Although a distinction may he made in regard to 

the organised and unorganised labour forces the difference is only a matter of degree with 

both sectors facing similar limitations in their relationship with the employers.38 In the 

absence of a common interest, inequality in oegotiating power and an inadequate state 

support the chances arc that employer interests will dominate. 

The arguments on this front adopt the foIlowing pattern. Risle 1.' a person's he al th and 

safety forros an intrinsic part of daily work.39 Since the desire for a complete reduction of 

risk could ooly he achieved through complete prohibition of risk-prooe worle, oot a 

politically, economically or socially feaslble option, the acceptance of sorne measure of risk 

becomes necessary. This is not because hazardous work is desired, but because the worker 

is willing to accept sorne off-setting advantage in lieu of performance; in general terms, what 

can be referred ta as the nsk premium.4O Keeping in mind the inviolable goal of health 

and safety and labour limitations for demandiog appropriate premiums,41 the determination 

of acceptable and tolerable levels of risk form the method chosen by the state for regulating 

the market in risk premiums. This in itself 15 a form of negotiation, except that aIl the parties 

concerned do not have a say in the limits determined: worker knowledge and power 

constraints restrict the main input ta the employer and the state. In this situation it was the 

37 Tucker, perœives the goal behind the adoption of these cooperative strategies to be the 
securance of consent to market regulation through an enhanced perception of equality, the 
promotion o! ~ rohe .. inrl of interests and an encouragement to accept the market noons. In tbis 
regard he has cued the dynamics of Kelman's small group psychology to support bis views. For 
detalls sec: StJllbirth, supra, note 1 at 247 - 248. 

38 The specIal case of the organised workers will be dealt with ln greater detail in the foUowing 
5eCuon. 

39 For details on risk and the theones underlying its acceptance sec: W. Kip Viscusi, supra, note 
9 at 37. 

40 Sec: supra, nOIe 9 and accompanying ten. 

41 Sec: supra, note 13 and accompanying text. 
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state, however incompetently, which represented the workers' intcrest. 

The mternal-responsibility system is secking 10 change that. Th~ frec markct 

proponents argue for determining the health and safcty standards themsc\vcs through 

negotlations, but hmlting the input to the workcrs and the cmployers, the (Mrtlcs dircctly 

concerned.42 The ~tate's raie in the proccss is sought to bc ~idclincd The rca1>onmg 11> 

based upon the assumption that workers can effeetively reprcsent thcu mlcrc1>1 wllhoul ~l.\lc 

support. This assumption has serious limitations. 

The strategy of negotiation forms the mdlDstay of the mtcrnal-rc~ponMhlhty ~ystcm. 

Whether it is the joint health and safcty committees or the safety rcprc~cntatlvc, the pohcy 

emphasis is on ncgotiations. This, in spitc of recognition of thc faet that the workcr­

employer relationship is not a balanced one. ln the absence of adcquale knowledgc, 

information, independence and equality in operation It would he hlghly mappropnate 10 let 

the workers negotiate aU aspects of the work cnvironmcnt for ~()me conccrns arc tar too 

important to be determined by the parties' bargaimng strengths. Ncgotlating m these arca.o; 

would never achicve the dcsired rcsults as the very term "negotml1on" mvolvc~ the nollon 

of compromise. 

When settlements are concluded thcy form stop-gap arrangcmenlll dcpcndmg upon the 

present negotiating strength and involve the making of compromises which do not base the 

relationship on a sound foundation. The compromise, whcthcr bascd upon personal or SOCial 

needs, is made in favour of a particular side depending upon the relative bargaming strength 

at the time of the negotiations. In this regard the workcrs are mo~tly at a disadvantage. The 

worker is at too much of a disadvantage from economic and social pressures lo conducl 

effective negotiations_ In considering the market model, one can ~ce lhal the mdivldual 

bargaining strength of the work~r would mostly he subservient to that of the employer. Thi.o; 

gives strength ta the statement tbat "healtb and safety 1S negotiablc" but not ncccs~arily in 

favour of the employee. The Beaudry Committee's findmgs ID thls <.:ontext arc partlcuJarly 

relevant -

42 Baram presents the use of nongovernmentalmdustnal standards es tablished through conscru,us 
as a viable altemallve to state regulauon. For details see: MIchael S. Baram, Altemaltves to 
Regulation (Lexington: D.C. Heath and Company, 1982) c. 3. 
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" .. their position is simple: they want to continue to make their living in the jobs they 
presently hold and al the samc time have healthier working conditions .... the 
compromisclI which result from ncgotlations cannot Jead ta the eliminatlon of the risk 
of industnal dlScases.,,43 

How can a workcr who~c only concern lies in maintaining employment and a 

continuous source of financlal support, b<! capable of effective and balanced negotiations? 

His inadcquatc knowJedgc and mformatlon about bath the visible and hidden health and 

safcty hazards rcnders hlm at a dilladvanf.age cven bcfore he enters inlo the negotlations. 

Even the ~upportef~ of thc mtcrna),-rcsponsibllity system accept that such negotiatlOns 

would only bc bcnclicial In umomsed ulldertakings, where the employer is cooperative and 

docsn 't have to \neUf addition al costs or fear intrusion in bis decision making 

authority/prerogative, thus removing a major portion of the workforce from the purview of 

the po)J(,:y coverage, leaving them W1.thout adequate protection.44 Further, even in the 

unioniscd orgamsatlons, the present 'structure of bargaining is based upon an adversarial 

füotmg requmng costly confrontation bath in terms of time and money to resolve disputes. 

This bnngs up the argument of inteœst and motivation. The dynamics of bargaining and the 

ncgotiating ploys uscd during the prclCCSS can compromise effective solutions for health and 

safely issues which may otherwise bave been acceptable to both parties. 

"The question of whether a health hazard exists is another source of industrial 
conflict. Once a problcm has been identified, the finding of a solution and costs of 
control rests with the company. This again produces misunderstandings between 
unions and management when contrais are costly or take longer than anticipated to 
be developed or impleme;nted. "45 

This confrontational relationship can he funnelled down into the health and safety 

structures and prcvcnt effectivl':: worker participation or the systematic review/evaluation of 

43 Graham William, "Health Hazards - Confrontation Issues on the Job" in Are Health and Sa/ety 
NegotuJble? (Monucal: McGlll Industnal Relations Cenue, 1978) at 83. 

44 See: Katherine E. Swmton, supra, note 23 at 172. 

45 Graham Wlillam, supra, note 43 at 72. 
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established protection measures.46 It was on consideration of thesc factnrs that OSHA was 

seen as an area distinct from collectIve bargammg. Hum .. l0 lite wa .... rccogmsed .IS nclllg rTIorl.' 

important th an ta be bargamed away al the cost 01 a p.ly ralse The phllo~ophy ni the rl'pol t~ 

which first outhned the mternal-rcsponslbihty sy..tcm was hlghltghll'Ù hy the ~t.ltl'mcnl:-. 

whtre they expressly Wlsh to separale the lwo areas, l'wn 10 the cxtent 01 the l\lIllt 

committee members not havlOg to be union r eprcsentatlve~ Additlon,tl U II1l'CI n~ Wl'rC 

expressed on the provislun of standards 01 care whll:h woulù ,lpplV umlormly over dlltcrent 

workplaces, irrespectlvc of the IOcllvldual UI110n hargammg pnMtJon, ,II1Ù .l\~n COYe 1 agl' 01 the 

non-unIonIsed and the ~mall scale tïrms. The cstabh,.,hl'd mlnlII1Um ~tanù,lld:. H.'cognl:.cd th.11 

unequal bargamîng position and sought to ensure thal certam 1cvc\s ot ~afety werl' 

maintained. 

Whcn proponents of the internal-responsibihty s~tem counter thcse ~talemenL\ wllh 

argumenù, for increased worker partiCipatIon the pnor diScussion on the pohey a:...\umplIOns 

and the persuasion methoù of state rcgulallon go 10 ernphJSIse the tact that what i~ hemg 

sought lS an lllcrease in employer dOmllld110n through negolla110n~ ThIS rca:.onmg tiC:' m 

wlth the analyslS propos mg re-emcrgencc of rnalkct controls. The structure 1:' duecled 

towards negotiating settlements, whde nut senou~ly quCSllonmg management \ exduMve 

discretion over the methods of productl<m, the wOlkers have no re"l say a~ thclr mie i~ only 

advisory.47 

In the absence of the statc regulatory oversight the employcrs could sllll play upon the 

workers' economic weaknesses and take advantage 01 their Inadequate knowJcdge and 

foresight. The absence of any real decision maku:.g or intluencmg power ln the Internal­

responsibility system doesn't help the worker much. By allowmg the workers to negotlate 

without giving them an approprîale say in the mattcr would only re-cmph,l.\IM: markct 

contrais, and although one could argue that stale baclung woukl ~tIlI he avmlablc, as 

discussed, that too becomes subverted under the mternal-rcspon~lblhty ~~tem tl> he u~ed ln 

support of market regulation. 

46 "[The mternal-respooslbillty system] 15 vlewcd wlth SuspiCIon il.'> to Il'' potentlal for abu.\C and 
lDlSuse, especlally where poor labour managcment relauon., CXlSt." H~hlOn, Og.tllVC AW>ClalC,!.<) 
L1Duted, supra, note 3 at 35. 

47 For cnUClSm on the adVlSOry nature of the nghl,', sec. H. Gl~bcck & S Rowland,· Arc Kllhng 
and InJunng at Work Cnmes?" (1979) 17 Osgoodc Hall Law Journal 506 at 517. 



Although tbis represents the worst case scenario the mflucncc of imhalam:cd lahour­

management relations can be detnmental to workplacc hcalth and safcty. In thosc 

circumstances the desire ta provide a standard Icvel of protectIOn, umformlty and coveragc 

over the non-unionised sector including firms Wlth weak or irresponMhlc unions. l'an only he 

achieved through the extcrnal enforcement of statutory standards. On thls basls. the rationale 

for free market negotiations between workcrs and the employcrs to dcvclop acceptahle 

health and safety levels IS seriously tlawed.4S It IS only undcr regultlted condltlom. that 

heaJth and safety issues are capable of formmg a part of the negollated seulement. In Vlew 

of these considerations it would he detrimental to rely on negotiating stratcgl~ for llhtaimng 

healthy and safe work environments. 

c. The Spedal Case of Unionised Undertakings 

Under the CUITent arguments unions occupy a special position. Sincc the organiscd 

workers are better equipped to deal with the health and safety conccm'i, the assumptlon of 

equality tends to have a relatively different effeet upon thelr relationship with the employers. 

Although the clear line between worker organisation and the maintenance of propcr heahh 

and safety facilities at the workplace bas still to be effcctivcly dClaiied through rc.\earch. one 

could aIso say tbat unionisation does have a positive effeet upon the balance of power al the 

workplace.49 The logic behind this assumption is based upon the prcmisc that UOlons 

enhance worker equality, and have the capacity to obtain de facto ('.cnlro! over lhe work­

floor, inc1udir.g participation in the decision making proccss. 

To the extent unionisation has taken hold it has achieved a relative degrec of succcs.'I. 

In practi.se "unions have de facto become the prime instrument for workforcc 

involvement."50 Besides affecting particular workplace conditIons thcsc UOlons have takcn 

up the cause of labour on a collective basis and have formed the driving force bchind a 

48 For funher cnlicism of the negotiation model sec: Emile Boudreau, "Health Hazards - -
Confrontation Issues on tbe Job" in Are Health and Safely NegotuJble? (Montreal: McGiII Industrial 
Relations Centre, 1978) 79. 

49 For support see: Sandra Dawson, et al., Safety al Work: The LtmUS of Self-RegulalwfI 
(Cambridge: Cambridge University Press, 1988) at 259. AIso see: Phil James, supra, note 8 at 94. 

50 Sandra Dawson, ibid. at 259. 
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rnaJ0rJty of the reforrn movernents, induding those in occupational heaith and safety.51 In 

th'" regard the unJ(lOS' collective strcngÎ~., past experience with such issues and internaI 

poli,,')' structure, whlch focuses on issues such as information, training and increased health 

and safcty at work, glvc It a more favourcd chance of achievmg results th!ln ap unorganised 

workforcc. By provldmg the workers Wlth the platforrn through which to channel their 

gricvanccs and the presence of statute-sl'pported collective negotiating power, the unions 

provide the workcrs with a potent and effective method to obtain heaith and safety reform. 

The prc.\cncc of an organised union structure allows the worker to obtain es.sentiai 

mformatlOn about health and safcty concerns, to bctter organise and elect representatives 

to the Joint he al th and safety committees, to provide effective support in obtaining desired 

changes arad a more effectivc exercise of the workers' statutory rights ~thout fear of 

reprisais. 

In the presence of a union at the workplace worker action essentially gets cbannelled 

through its organisation and irrespective of statutory policy tbe issues are bound to find 

retlcction in the collective bargaining negotiations.52 In addition tbe need for regular and 

punitive cnforcement also decreases as tbe internaI negotiating power of the two parties is 

some\\hat more baJanced. It is OJ1~'j in the presence of a strong union that the persuasion 

strategy can tind sorne Justification as can he secn in countries which do have strong unions, 

for examplc Sweden. The unions play the role of an adversary with greater negotiating 

strcngth and abihty to campel reform than that possessed by an individual worker. 

However. dcspite its benefits, the fact remains that union coverage is grossly 

unrepresentative of the labour force, stillleaving more th an 60% (a maJority) of the workers 

ta he govemed by their individu al negotiating strength and market control. 53 In those 

sectors the rdationship is still dominated by the employer. who retains the respomibHity for 

SI For detalls of the UDlOns role in the occupational health and safety sector see: Joseph F. 
Follmann. Jr., The Economies of IndustrUJ[ Heallh: HislOry, Theory, Practlce (New York: AMACOM, 
1978) c.15. 

52 For detalls about the effect of unions on the strategy chosen see: Steven Kelman, 
"Enforcement of Occupational Safety and Health Regulations: A Comparison of Sweden and 
American Pracuce:;" ID Keith Hawluns & John M. Thomas, 00., Enforclllg Regulation (Kluwer: Nijhoff 
PUblishmg, 1:)84). 

53 Apprmnmately 39% ofworkers in the. non-agricultural sector belong to labour unions. Soucce: 
The CanadUJn Labour Clunate, Labour Canada, 1987. 



inculcating awareness about health and safcty ISSUes, provlding mformdl:on 10 lmpro\lC 

compliance with established standards and dctcrmming and mamlaming a hcalth ami safcty 

policy. The reliance on the internal-respons.iblhty system in such clrcumstanccs mercly 

strengthc!lS the hands of the employer and ln the absence of cmp.Llyer conccrn coulli allow 

the system ta be subverteè towards the attainmcnt of economic hcneflls at the co~t of thl' 

workers' hea/th and safety. 

Even ln the sectors where unionizalÏon eXlsts, the unions' mtcrnallimltallons h,.mpcr 

the effective pursuit of health and safety policies. This reasonmg IS supported hy the tact lhal 

health and safety issues usuaUy oceur during the term of the ncgotlatcd agreement when 

strikes are prohibited. In such situations if the employer chooscs to Ignore the commlllec's 

recommendations and is not bound ta comply under any slalutory rcgulation lhe only option 

available is to bring the issue up at the next oollecllve negotiation!>. Besides ruiing out a 

major portion of the workforce, as less than 60% of the workforce is reprcsentcd by a umon, 

tbis results in health and safety issues being c1umpcd with other union dcmand.'i and could 

result in them [x',ing overshadowed or being traded-off, compromi1ling important worker 

concerns. The wnstant struggle to retain the support of the workcr-mcmbcrs requires the 

union, in certain circumstances, to function much as a political party, makmg compromises 

and pursuing stratr.:gies which are not dlways beneficÎal. Hs financlal limitatJons prcvcnt it 

from ensuring availability of the kind of research "nd information input which I~ essential lor 

effective worker participation. Although unions arc prcsently attempting to overcomc these 

hurdles and increasing their awareness of the health and safcty asp~ts of the work 

environment, they Jack tll(, jiuancial and infrastructural SUppOlt to make the rcqulfed 

headway, especially in those sectors where the rate of u01onization is low. 

Tnese factors stress the need for state intervention more so ID non-unJomzcd se<:tors 

but also in the unionized sector. The state cstablished and monitorcd reguJatory structure 

in these areas would help enhance the workers' ability ta press for improvcment in heaJth 

and safety while at the same lime proviàing an incentive for workcr organISations. 

This should not be taken to impJy that joint committees and worker participation have 

no beneficial value, for they do provide a useful function in cnhancing thc now of 

information and aUowing the workers a me ans of highlighting thcir grievanccs or suggcstmg 

solutions. These benefits however are heavily dependent upon a conception of common 

interest between the employer and the workelS to implove the working oonditions. In the 
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absence of such comman intcrcst the committees' efficiency and working would he seriously 

atfected. As that common intercst is already a question of dispute, when ùemands for 

ImproVf!mcnts in hcalth and safcty come at the cost of the employers' desire for g,reater 

profits, it is ~tlll the market forces which detennme the outcome. 

What is rcquired is to provide the workers Wlth greater power to effeet workplace 

reform and obtain a decisive say in the workplace decision making process. The 

rccommcndatlons of the Joint health and safety commit1ccs should be made more binding 

in nature and the workcr5' rigbt ta refuse unsafe work should he expanded to inc1ude 

collectIve shut-downs. Worker participation in the decislon making process especially in 

relation to health and safety concerns should be stipulated and their access ta relevant health 

and safety information should he improved. Equality without the. capacity ta enforce one's 

rccommendattons is surely not wbat the workers ~ere striving for. Here it is only the use of 

rcal and effective power in the bands of the state or the workers which would provide the 

balancing factor to main tain safety at worle. 

B. SITUATIONAL COMPLEXITIES 

Having suggested why it might not be in the interest of the employer to establish health 

and safety provisions unless in conformity with the economic dnalysis, the attention then 

rcverts to examine how effectively the workers can U5e the established framework for 

irnproving the working conditions. As seen, the core of the self-regulation system centres 

around etTective worker participation. The participation in turn is a plOduct of the 

sunounding environment. Adequate knowledge, capacity, motivation - along with the 

responsibility and authority to effect improvement - aU depend upon thr. conditioru: prevalent 

in that particular situation. Similarly the attitudes of employers, towards the workplace 

hazards. is the product of a variety of influences which differ from !tituation to situation. 

These influencing factors are a product of the environment which in certain 

circumstances is beyond the control of bath worker and employer. Nothing either can do 

would affect the situation. In those circumstances the intemal-responsibility system develops 

serious drawbacks, with state intervention forming the only effective method for retaining 

sorne semblance of order. Sorne of those extemal influences, which limit worker participation 

in the intemal-responsibility system, are detailœ below. 
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i. Organisation Size 

Size of the orgamsauon is an important factor which Influences the operation of the 

internal-responsibility system.54 For a moment cvcn if wc arc to assume that there exisls 

a commonality of interest between labour and management on I~sues nt OCCUpdtlOlMI he,tllh 

and safety. It would only be the presem.e of adcquate knowlcJge about solutions and the 

avaiIabiltty of resources which could he1p translate the conccrn mto action. ln addItIon, the 

employer must have sorne organisational stabllity, WhlCh would allow Ihe rcspon1llo1hty and 

authority for sueh functions to be effectively dclcgated III addItIon 10 adcqu.ltc lïnanClal 

resources to tackle the deficient areas cffectiveJy. 

The size of the firm is an important issue in such an analysis. This importance anSCl> 

from the fact tbat the organisational structure and market behavlour of smallcr tirms is bascd 

upon different factors. A detailed study into the nature of difrerent tirm sll.~s and lhclr 

response to changes in economic and social condition~ would be requircd 10 undcrstand the 

correlation between sire and health; however, a brier review has been made for the purpose 

of this thesis. 

Firstly, the organisational structure of firms is dependent upon thelr siL.C. Large tirms 

are more liable to have formalised and hierarchical r.lanagcrncnt structures wlth cIear Imcs 

of delegated responsibility. The employment of specialised and technically mforrned 

personnel with adequate delegated authority in thelr individual areas is ffil're hkcly JO such 

cases. On tht: other hand tbe smaller firm is apt to have a more personahs(:d ~yslcm of 

control and the presence of a relatively informaI managcrial structure. This is 01 ten 

accornpanied by a resistance to the delegation of responslbility and the employrnenl of 

specialised personnel. ln the absence of specialised personnel and dcpanm'~nts, the dccillion­

making process becomes increasingly based upon the personal knowlcdgc and pcrccplJon~ 

of the owner-directors, who give more weight to the ilI'..mediatc econornic conccrns lhan to 

long term strategies. This aise implies that the lcvel of knowlcdgc about slatutory 

requirements, health and safety provisions, benefits and costs, and the establishment of 

procedural control systems would be lower in comparison to the largcr conccrns. 

54 For details of tbis argument see Sandra Dawson, supra, note 49 al 176 and 260; Ashford, 
supra, note 7 al 366; Follman, supra, note 51 in c. 20. 
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The labour management relationshlp in sucp firms is handled on a more informaI and 

paternali~tic plane, and the rate of umonisatJon is low. In the absence of an organised 

workforcc, since the negollaung strength c1carly favûurs the employer, comphance with 

rcgulal10ns or dccIslons for improvmg hcalth and safety conditions are purely dependent 

upon the cmploycr's attitude. This imbalance mCfeases the feslStance of such srnall-firm 

employers towarru. external regu/atlon and mterventlOn throllgh the state or labour 

organlsauons 

On the cconomic front, the firm operating at a lowf-r fiscal scale is bound to he more 

concerncd about any additlonal cxpense WhlCh does not provide a proportionate fmanClaI 

return. The finanClal viabihty of the smaller firrns is more closely related to the pr~vailing 

cconomic sItuation than !hat of the larger firms who are better able to absorb the market 

fluctuations. Consequently In limes of financial uncertainty the formaI organisational 

structures get evcn more blurred and the nccd to conserve resources becomes the prime 

objective. 

8e.o;idcs the tnternal constraints of smaller firms, the presence of a fragmented industry 

increases the supervISion cost of the regulatory agencies. In the absence of a union and 

organised worker efforts, state supervision proVldes an inadequate regulatOly oversight for 

improving the conditions of wurk. State supernsion constrained by financi~l and palicy 

consideration is more Iikely to target the unionised sector and the larger employen: th an the 

smallcr firms.55 Although the level of regulation may increase in the case of higher-ri8k 

sectors, the sheer manpower and fmandal costs involved render effective supervision 

impractical. 

This inadequate supervision increascs the chances that a smaller flnn will fail to comply 

Wlth registration or reporting requirements. Failure to report acciùents or health and safety 

problems, unless faced with serious consequences or brought to public attention, accentuate 

the workplace risk. The nature of risk in these cases need not he of a serious kind, 8S the 

firms may be located in low-risk sectors such as services where the overall accident rate is 

low, but neglect and non-compliance of standards still violatcs the workers' right to a safe 

work environment. 

55 For statistical data ID support of trus view see: ShI/blTth, supra, note 1 at 233 and 234. 



The :\dupw "1 of t~e Intem~l-f~poru;ibility !lyslem ln such ~mdllcr firm~, whlch arc 

alrcady han:p~rl ',.' inadeq. 'ite knowlcdgc. rcsoun;cs. workcr org\lm ... "tlnn ,md cmpioyl'r 

conœrït, ; 'J .. " ''1 j \,kers' wcIf:lre at ! he dISCrC(IOn of the employer In the ah~enn~ nI' 

effecllv~ ~ '. el' [sion a:::1 prosecution this make~ thl~ maintenance ot \,Ikty .lt the 

workplal:t' d dUlL·.ult , " Reliiln< c! 00 employc!"S and worken. tu observe ethll;,11 comph,mœ 

of health and S,'tCly p ,)"i.!;ions In the face of the above mcntlont.'d hlllJtatIOn~ IS highly 

umeasl mabk~, 

U. Tbe AtlJ~îud;"'~., ~ '~h 

As dise.: ,'< ',' ',\ .' ,- tn ' .;hapter, it was only aflcr a long pcnod of rcscarch and 

study that le ~ I"l.;'" " $', ',1 \ accidents and inJuric& shifted from the worker 10 the 

employer. No.. ' "'1! .:t· '.ùOk is bcmg prolectcd, the tardmess of the proCC'('h-; has 

highlighted 1:he extL ,l~ that ,,; cmceptions are imprcs~cd ur on the Idcolo',!;IC~ of cach da~s. 

Althuugh, considering U\.:: tr.nbalanced worker-employ':r rclatlonshlp. It cannut he 

recommended to negotiate on ISSues of occupational hcalth and safely, al the praclicdl levcl, 

the labour-management relationship mandates tcmporary solutions. The mterdcpcndent 

nature of the relationship promotes compromist; and short-term dispute resoJullon. ln ~uch 

cases, besides the theoretical arguments, one has ta considcr the practlcallmplicatlons of a 

change in policy and take into account the mfluences Il would gcncrate at the grass-mot 

levels of the relationsbip. 

The employer-employee relationsbip bas always been secn as confrontational, cach 

seeking to further his self-interests which are divergent 10 nature. The advcrsarial nalure of 

the relatioruhip is best visible in the collective bargainiag structures wherc cach side scc.~ a 

concession in terms of a victory or loss irrespcctive ~f the economlC, ~()dal or human 

arguments. Even as the relationship is presently evolving to one of mutual cooperation, 

partly as a result of the changing character of the workforcc which is attainmg hlghcr levels 

of education and specialisation in combination with an mcreascd flcXJbihty and under~tanding 

on the employer's part, the ingrained distrust towards each other, the aUitudmal bias, stIll 

de termines the outcome of thcir interaction. Each side views the other as seckmg to rctam 

something which lawfully belongs to them. In such cucumstances the fcars and feehngs of 

mist~!. brought about through personal experience or media pubhcity, tend 10 gUide the 

relationship, preempting the making of rational and canvasscd decislons. In the unioniscd 
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sector thlS results m head-on confrontations which, although mitlally costly, at least help in 

cstabltshing a foundatlon for future couperation. In the unorgamsed sector, however, the old 

paternalistic attitude rèmains. Any demand for reform IS seen as a ~;gn of brewing trouble 

and qUlckly dcalt with, usually through measl'res which target the persons seeking refonn 

rather th an the problemdtic area itsciL 

The connlcting mies WhlCh have been assumed by each side over the past decades are 

not hkely to bc remov~d ln the recent future. It will require a lot of pressure, education and 

understandmg besides the essentlal time factor before the ingrained fears and doubts are 

removed or even dlmmishcd. The raie of the state in such a situation becomes of essence 

as it is the perccived ncutral,56 sec king to achieve a hannonious industrial climate which 

is benclicial to both labour and capital. The state's intervention to regulate in such 

circumstances can also be depicted as mediational in nature - seeking to mediate the two 

ideologlcs and help the partics in overcoming their attitudinal biases. 

lU. Nature and Form of Employment 

When the relevance of environmental influences upon the hazards in work was first 

rccogniscd. it signified an important shift in the occupation al health and &Jfety policy. The 

recognition of the enVIronment as a contributory factor in occupational safety was partly a 

result of the fast changing nature of the production process. This change has not been 

restricted to methnds and technologies of production alone, but cao a1..;o be seen in 

employment relationshlps. An increase in the complexity of business and the expanding 

scope of Icgal structures for regulating employment coniracts has led to a growth of different 

forms of cmployment relationships. Sorne of these, such as part-time employment, self­

employment, employee-like persans and sub-contracting are of special interest in 

implernenting the occupational health and !jafety reforms. 

The legal regulation of these relationships poses a peculiar problem. Most statutory 

provisions conceming occupation al health and safety depend upon the existence of an 

employment contract. The employer is held responsible for the health and safety of bis 

56 Although some would argue about state neutrality wnh any intervention being merely in 
support of or to re-enforce the capitahstlC market, the benefits of state intervention are recognisable. 
Besldes those WhlCh are bsted in the present review the very fact that labour has contmued to press 
fOl the retenuon of a strong state presence enhances the arguments of at least a limited benefit being 
denved. 



"employee". In the absence of an employment conlract. the ahove stdtcd pcrsons would he 

removed from the purview of the legtslation cvcn though the emplo}cr could contmue 10 

determine thelr work environmcnt. Fart\(;ularly prevalent ln Se~lOf'\ (h.lrtlClcn~cd hy ,\ hi~h 

degree of speciahsatlon or tndlvidual work opcratllms. thcsc rcl,\l!onship~ ~\"~C a pr,lctu:.ll 

and le gal problem ln relation ta the attachmcnt of responMolhty for he.llth and ~.,tcty 

maintenance or the establishment of control and ~upervisory ~tructun;:-. Who IS n .. '1\poIlMolc 

for the health and safety of sub-contractors or sclf-cmploycd \\orkers ln IIldll~tne~ !llIch as 

computers, msurancc, marketing, transport and mo~t significantly ~onstrllcll<m'! 

This grey aiea in assigning rcsponsibility exists not from the Vlew ni .ldmiml>lraillm 

alone, but a1so concerns the practical application of health and safety pohcle~ on the work 

floor. For Illustration, consider the case of a construction site whcre dllTercnt ~uh-contraclon. 

are working simultaneously.57 The presenœ of different groups of workers, ernploycd hy 

severa} employers, ail working in close proximity, in a dangcrous and halardnus situation Will 

surely generate th~ problems of coordination and control. Different employe~ may have 

different policy guidelines resulting in the presence of an uneven health and satcty 

organisation. In turn, the relative ignorar.ce about each others' prcparcdr.ess would .tUow tht." 

workers to make false assumptions about safety which could rcsult ID an incri..'a~ed hea~th and 

safety risk. Bcsldcs the short-term safety aspect of the prohlems, the health nsk:i arc ()f 

greater concern as detrimental effects are only visible after a delayed pcnod nI lime. 

Although efforts to enhance coordination and uniformlty may be undertakcn, the tact 

remain~ that the enforcement of health and safcty rcgulations in such situation!. WIll he a 

difficult, time-coosumÎng, and costly task. 

These cr.1ployment relationships also brmg into focus the motÎvallonal aspect for 

enhancing health and safety at wor!e. In the absence of a long-term rclallon:,hip what would 

be tbe motivation to invest in the health and safety of part-lime or contraclual workcrs'! 

Viewed from another angle, the absence of (his rcsponslbIiity may fmm the very rcason for 

adoption of these relationships ln the first place. lt would certainly make more scn!.c to 

contract-out for the disposai of hazardous substances than bear the cost of mvestmg ln 

equipment or the risk uf having to pay compensation in case of adverse effccts. 

57 For additional detalls on th#! constructIon mdustry and Its peculiar problem. ... tncludmg sub­
contractmg, see: Joseph V. Rees, supra, note 2 al 196. 
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In the (Ib~encc of motivation for Improving the work conditions and the establish~'d 

health and ~dlety framcwork, the nccd for external cnforccment gams ground over sclf­

regulatlon. Rather than meUf mvtStmcnt for the short dura lion of the relationshlp, the 

employcr'~ propen~lty to cxcrt an mcrca .. cd market pressUic to mamtam the status quo 

eaUl>CS the mlcrnal-n:!>p()n~lblhty system 11] be biased 10 his favour. Here Il is ooly through 

the !>lnct ImposItion 0/ t:xtcrnal ~tdndarcl'i that the employcr could bc forced to mternalise 

the cost~ for pro'l1otmg a ~afer workplacc. 

The conlrL!ctual nature of the rc1atlOnship also supports third party mtelvention, 

cspeclally in case of suh-contracting where it could selVe to bnng uniformlty dnd an 

incrcascd coordmation and cooperation in the operations. Whlle it IS possib~e for the state 

to lcglslalIvcly dcfine relatlonships m such a manner as to include or exclude certain p,,;;;rsons, 

forcmg the employer to bear the rcsponslbllity for certam rclationshlps, the internal­

responslbihty system cannat opera te in a similar manner. The financial disincentive towards 

incurring addltlonal costs is too strong to resist. The presence of an external and 

indepcndent regulatOly agcn<-"y providing the required supervision would go further in 

improving the condltion~ of work th an the mternal-responsibility system. The significance of 

this limItatIOn m the internal-responslbiHty syst~m gains ground when seen against the 

expanding nature of these relationshlps, which set.k to cover an expanded section of the 

workforcc and mdustnal employment. 

Iv. Internai Coordination and Cooperation 

The present industrial structure bas made production a very complex and inter­

dependent operation. With inc.reascd specialisation, breaking down of the national barriers 

and the advanccs in communication and transportation, the manufacturing sector has shift(!d 

from the single umt style of operation towards one which is the integration of a number of 

firms and units. Production occurs at different sites, each performing differcnt roles but ail 

contnbuting towards the final product. 

At each of these production facilitics the process involves not only the he'llth and 

safety of the particular plant workers, but aIso of those who will then receive the resultant 

product and further process or utilize il as raw material. In the ultimate stage it is the 

consumer who bcars the effects of the health and safety risks generated at each facility. 

Hence the consequences of the risks are no longer matters of local concem, but get 



transferred nght d0wn the chain to the consumer, Ic.lVmg thclr d'fcet at caeh nf the 

intermedlate stages. 

In such eircumstances It hccornes ~scnl\al to mamt.lln " dcgrcc 01 cl>llpCr,ll\on and 

linkage betwecn thc!-.c vanous stages In prdctlcal term~ It wuulJ he \-cry dli licult lm nne Imk 

in the cham to rcgulate the cn!lrc proœ~s al. wntrol Il> dllnmatcd thfllugh brc,Ik~ 10 the 

contractual rc\atlonshlps. How could an employee v.orl..mg on" V. 0 U. lktl'fIlllOl' the hC:.I1th 
~1\ 

and safety pohcics of the V.D.V. manulJcturcrs'! h 

In addition, the vanous playcrs ll1 the l1CCUpdtlon,ll heallh ,ml! <',Ill'ty ,m.'Il,\ ,In..' nol ,Ill 

connected and conversant Wlth the otheTS Thcy have very httle, Il ,my. knowkdge 01 the 

athers' advances, set-bac/(.<; or problcffis The va nous agcnclc1t and ()ccupatJon~ whu:h wuld 

help ta prevcnt or lirnJt the hCdlth and safety nsks arc opcrallOA dtlhtkrcnt \cvcll> w\th huk 

or no coordination and cooperation bctwecn them. for examplc the Lnvlronmcntahllt~, the 

medical practitioners, the mdustnal hyglcmsts, the OlCUpatlon,11 phr.-ICI(m~, the ~llcnlll>t~ l'tl" , 

are aU connectcd in sorne direct or Inùlrect way wJth hcalth t1nd ~,lldy, hut l',u.:h h,l~ ,1 

focused and narrow area of specidhsahon on whlch he concentr,lte~ hlll clfnrb ln the 

absence of a coordinatmg mtlucnce, each pulls ID his own dm~ctlon evcn tho\Jgh (hey may 

aU be working for thc common objcctIve. 

To achicve long-term across-the-board advanccs, ail the vanOUl> conncclcd occupatlon~ 

need to be brought togethcr undcr one policy gUldcline. The work nccds Lo he coordmated 

so as ta e\immate duplIcation and obtam toc bcncfiL~ ot a Jomt mter ·dl!'oClpl,odl"y ellorl. 

Similarly, ail the links in the production proccss nccd to be coordmated <,0 that thc n:.kl. arc 

controlled at cach step; regulatlon should not he hmltcd to a partlcular procc~~, the cllect 

it could have further down the chain should abo be considcrcd. 

Ali thesc are roles which are just not fcasiblc whcn operatmg (rom the mlcrnal­

responsibility platform. The internal-respooslblbly system would concentralt.' uron the 

immediate and peculiar nature of the concern, Iffcspcctivc ni Ill> con1tcqucnœ~ on li nationdl 

or industrial basis. It is lmposslble for one firm, and cconomlcally detnmcnlal fw a 

combination of employers, to seek to coordinate the Il.ctivittcs 01 ail the conœrneù 

58 One could answer thlS by the arguments of the market prc.,.,urc hut market pre.<,~urc only 
operates on certaIn assumptlOns, one of whlch 15 knowlcdge whlch may no! he rcadlly avallahle. On 
the other hand ln mdustnes where alternatives are not rcaddy avallable a.., ln the <-a.\C of nuclcar 
plants the process would sull have to be performed lffC1>pectlvC of the m.k.., mvolvcd 
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on:upallCJns Ttm ohJectlve can only he dt-hlcved thlOugh the rcgulatory 'itructurc of the 

... tdte. The Intern(lI.re~r()n~Jl)lhty ,y~tem 1'> not deslgncd for detcrmmmg ~uch hroad polit.)' 

gUlùchne~ Of operatmg upon \ut-h an extem,l\e ha."IS, Its hmitcd bencfiL" bcmg confincd ta 

the mtcrndl fegul,ltlon of ,mglc faL.lhtle~. 

v. Tbe IIcalth Conccrn 

'rbe term '\r!fety" I~ u~cd In refercncc to lhosc halards whlch are of an ImmedIate and 

violent oclture c.IU!.lOg rhYSlcal harTT' 10 the person concerncd. The haLard Il> usually 

a~~ouatcd wlth the mdustnal cyulpmenl or phYSlcal cnVlfonment of the workplacc.)9 

Propcr ldre llnd trfllrtlng ID work pcrtorrnance along with adequate cquiprnent can have a 

~Jgmlïctmt clteet ln rcduClng these ~akty ri~ks Havmg an Immediate and ùlrect cffect upon 

the workcr. ~akty hol.tanb comtltutc the m'IJllf reason for occupatlOnal hcalth and safety 

cornplatnl .... 

Health ha/ards on the nthcr hanù elfe more conccrncd wlth the phYSlcal anù IJlologlcal 

agcnt~ present ln th~ workplace Health halarùs in thc workplacc can lead to dlseases and 

sickncs1> whlCh nccd not have any Immediate symptoms. Thl! long latcncy penods and 

mtlucncmg cxternal factll~ crcatc hurdles In diagnosmg, prcventing or cvcn determinmg trc 

cause of [heM': dl cf l'ccts. Thcse factors when combmed ~lth the irrcvcrslblc nature of the 

damage makc:- hc.ilth halards as much, Il not more, d,mgerous than safcty concerns. 

Howcver, the focu.\ of attention has rcmained on the ~afcty aspect of thc problem, 

undcrmmmg the hcalth n~ks. The cau!>c of tllls has becn partly the r~ult ot inadcquate 

information and partly the cmployers' rcs!;.,tancc to mtcrnalislOg the long term costs of hcalth 

and sarcty. ThIs aspect of the prohlcm assumes significant proportions when Vlcwcd in 

relation to the mternal-rcsponMhihty !,~tem. It IS rnuch casier for the workers ta rccogmse 

sJ.fcty halards. as thesc olten relate tü the phYSlcal em'ironment, something WhlCh a naked 

cyc can pcrcclve. An unrcnœù mach me or an unprotected cat walk are hazards anybody 

would classlfy dS dangerous 10 the safdy of those who come in contact Wlth them, but the 

situation is dlffcrcnt for tOXlC chernicals or dangerous substances which are used in the 

productIon proccss. Hcrc the exact nature of the danger depcnds upon the availability of 

mformatlon. One would have to know the acceptable levels of pollution, or the properties 

59 ~hford, supra, noIe 7 al 9. 
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of the chcmlcals and tht!lr dTt.'ct upon the HUm,1n hody tll da:'Mty them .l~ hl'mg h.l/,Irdnm. 

Besides knowkdgc. the wt)rk cnv'wnment \\tluld rcq\llre cnntlf1uou~ Illtlllltotlng t(1 l'n~urc 

that the Ic\,cls nt haLardou~ ~uh~!.ln~c~ 111 the cnvmmmeIlt ,m: 111 rontornllty \Vllh the 

cstabh~hcd st,lnd,lfù~ If <lnv 

For corrcctly Idcntdytng the mk. extcll~I\'C rCM.'<lfch 1ll'1- to oc conductl'd ,ml! WIH.lul>IVl' 

proof of III effec[~ condudcù hcforc .1 he.l!th n:-k \\111 he dcd,lfCd ln moltt la~CIt thll> 

rescarch has nol becn done or cannn! hl.' donc 10 the kvd WllllJl (nuld plO\lde Wndll~lVl' 

answers ln thme nrcum,<,t.tnces thc dClï:-'lon g()l'~ heyOl d lh..: !'olnet .malY)'Il> (l\ the rl'~c.lrch 

data and mvolvcs the Judgmcnt of thc conccIIlI:J pMtlCS l"hc \Llcntl),l~ 111 lhl\ rq~ard .lIl' 

natural1y cautlOus and hesltant to CDmmlt thcm~dve~ and i:1 t~rn emph,Il>IItC the Ill'I.:d lm 

additional rcscarch hefore c\car pO~ltI()ns emerge. ï he "pcl'd wlth whlch nl'W chl'mlLl1 

substances and lompounds come lOto the productIon P(OLC~~ ,lIld thl' nUOll,:rllll\ l:xlcrnal 

factors which can mtluencc th~ rc~earch rc~ultl> ,1!1>() contnhutl: 10 thl~ r<.:lllem c nw. l''l"k 

of clanty can he used a~ dn eXl'UItC lor JUltlllylllg lowt.:f ~lal1dafdl> O[ pmlponclIlclll 01 .lllHm 

unul the avaIiabtlity of more conclUSive eVldencc hO 

In addItIon thls proCCS1> of rc\carch and Cxpcfllllcntatlon n .. 'qulI c:-. both t Imc ,JIll! rnoney. 

the discretion of whosc use form!l a part of thc employer prcrogcltlve.1> 1 Today ,\ mêlJor 

portion of the rc~earch l!l conductcd through employer lumhng Although Il woulll he wrong 

to say that there IS a calculatcd employer dC~lgn to ~uhvert the avallahlltty 01 tactllal 

informatIon, the OTP''llllsatlon of rcscarch lunding makc::. employer bIll:' a natural compollcnl 

of the process. 

Even in the presence of proof, the employer I~ nol sure 10 mternaltltc the W~l for 

providing protection against the health nsk".62 Smcc the cffecl\ of thc.\e halall1~ ale 

spread over a long penod of time il seï'.'~ the cmploycr's mtereM to shlft fhat hurdcn onto 

60 See: HushlOn, Ogthve A,>soclat~ Llmltcd, ïup,a, note 3 al 22 .. 23. 

611n the Canadlan context the total ~pendlng on re..,carch and developmcnt doc,,> nol provldc any 
encouragmg figures. Canada ranks 17th amongst 23 Industnal countne.<, ln the ratIo of <'pcndtng on 
research and development ID gros~ domestll produel Canada \pcn<h only l.1% of GDP on R&D 
compared to 2.5% by countnes such as the US and Japan The propOTlH)fl of .,uch "pcndlOg whlch 
accounts for occupatlonal health and ~afcty would bc mInL,><.ular. Source GEe [) J W~8· )1)90 

62 ". the employer dlshke.'5 "lnternal~mg" co~L., whosc hcncfît.., do nol appear to aeuue 
sufficlcntly 10 the employer." Ashford, supra, noie 7 al 5. 
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the society and contmue to main tain the firm's short-term profitability. Further, the 

competitive nature of the industry prevents any one firm from taking the lead or incurring 

additional costs in the absence of the others following suit. The ready availability of 

alternatIve matenals to replace the hazardous substances and the .:!ffects of a priee increase 

upon market demand as a consequence of the addition al investment are aIso influencing 

conccrns. AH thcse factors can clearly be se.en under the internal-responsibility system. 

The only deterrent in such situations is state intervention. The state has the capacity 

to intervene in support of the worker and force the firm.'i to intemali..-.e their health and 

safety costs, making the price of the products truly representative of the social and 

cconomical costs of production. Through external enforcement and provision of the required 

informational support, the state can balance the short-term ideology of the workers against 

the profit maximization policy of the employers. State support for rcsearch and development 

in occupational health and safety can help provide and main tain an independent source of 

health information. This does not imply tbat tbe state has to main tain a direct presence in 

terms of being responsible for the research, but means the provision of tinancial and 

infrastructural support to either independent or labour supported agencies. In the absence 

of this support the workers just do not have the resources and capability to achieve the 

desired results. 

ri. TechaologicaJ Cb ..... 

The parado" of industrialisation is that in order to achieve more efficient means of 

production, technological and product innovations have become a necessity even though they 

may result in an increased health and safety risk to the workers. Technological advancement 

brings in its wake additional health and safety problems which result from the use of new 

and untested chemicals and machines. Besides heing subjected to thcse unrecognised hazards, 

the continuous changes occurring in the workplace contribute to workplace stress, requiring 

the workforce to remain in a perpetuai state of training and specialisation. The speed with 

which such new technologies are developed and the economic consideratioDS which require 

their early adoption prevent adequate time and research being devoted towards the testing 

of their effects upon the human organisation. Health concerns are of special significance as 

the latent nature of their symptoms prevent early detection. 
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The worker plays a conflicting role in this process. On one hand. a stable and 

progressive economy is essential for the maintenance of employment lcvcls. Technl'lloglcal 

innovations form an important part of that strategy. On the other hand. il is thcsc very 

advances which contribute towards increasing the health and safcty risk. of cmployrncnt. If 

the workers are to demand a more comprehensive and detailed testing of the devcloplOg 

technologies. il could mean the reduced competitiveness l'If the firm and an ultimatc loss of 

employrr.ent; if they are to accept the developments without any comment (hey put Ihcir 

lives at stake. Inadequate information and the capacity to deciphcr that incomprehensible 

mass of technical information into practically comprehensible tcrms also contributes towards 

enhancing worker impotence. 

Although unions make an attempt at softening the rigours of such tcchnological 

change, their internaI tinancial and organisational constraints make this a difficult task. In 

addition, the fact that unions account for less than 39% of the labour force leaves a majority 

of the workers in the hands of the market forces. In those circumstances il is only through 

state intervention that effective regulatory structures cafl be established, applymg across the 

economy and ensuring a uniform structvr~ for review. Il is only the state which can rcgulatc 

the induction of new technologies and make pre-induction testing and approval mandatory. 

Further, with an increase in the scope of business and the importation of technologies from 

other countries il is ooly at state levels that international agreements can be negotiatcd and 

international regulatory structures established. By maintaining facilities for the testing of such 

new technologies the welfare of the worker could he retained without sacrificing cconomic 

progress. The state role in these circumstaoces is of sufficient importance to opcratc ovcr 

and above the intemal·responsibility system. 

vii. lDOueaœ of Ecoaomlc Coadltioas 

Health and safety risks are a part of the production process. As the risks are a 

derivative of the work environment, production decisions such as the manner and specd of 

production are influential factors affecting the working conditions. Production dccisions, 

however, are not at the discretion of the employer, but de pend upon the market conditions 

of supply and demand and have to remain in step with the changing market patterns - the 

demand for the products determining the what, when, and how of the production process. 

The market which until now had mostly been seen on a national buis is increasingly 
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attaining an international character. A conse'luence of this internationalisation is the ability 

of ft. ms to locate production facilities in any part of the world. In reaching a decision on 

lœation, the criteria evaluated includes the statutes providing for health and safety 

provisions. At. provisions for health and safety constitute an invcstment consideration 

iflvolving a cost outlay, unless balanced by other considerations a strict regulatory structure 

could intluence the deeision to locate elsewhere.63 In the long run this has a detrimental 

cffeet upon the economic situation influencing the country's choice of strategy for 

irnplerncnting health and safety policies. 

"[Although] the impact of occupational health and safety regulations on international 
competitiveness is difficult to estimate .... there is little doubt that regulatory actions 
have the P9tentinl to seriously undermine the competitive positions of domestic 
indulItries. ï.64 

This is of greater concem in the developing countries whose economies are directly 

linked with th~ more progressive nations and who lack the ability to withstand any 

fluctuation in the global market. In addition, their dependence on foreign investment and 

imports to sustain economic development renders them susceptible to being used as dumping 

grolJnds for the hazardous substances and machinery which, because of regulations in the 

cauntries of origin, have been rendered unusable.65 

63 A study prepared by Labour O!:lada, companng tbe labour legislation of three countries, 
shows why, in the absence of other considerations, 11 IWght be more benefiCJal for the employers to 
set up production faciliûes in Mexico. See: Comparison of Labour Legislation of Geneal Application 
in CIVIildD, The United SIGtes and Mmeo (Labour Canada, March 1991). For practical illustration, 
one could take tbe case of tbe Maquiladora zone in Mexico which bas grown 400% since 1982. It 
presently (1990 figures) employs hait a million workers and grew by 75,000 in 1989. During the same 
period Canadian manufacturing sector shrunk by over 1,50,000 workers. Canadian companies 
lDvesting in this region laid off 15lXXl workers in tbe last year and a hait. Bruce Campbell, Ten 
Reasons Why Canada Should Not Emu Into a Tnlattral Free Trode Agreement WIlh the United States 
and Menco (Ouawa: Canadian Centre for Policy Alternatives, 1990). 

64 G.B. Reschenthaler, supra, note 6 at 67. 

65 For details on the world cconomy, international trade and occupational health and safety see: 
VinceDte Navarro & Daniel M. Serman, ed., Health and Work undu Capitalism (New York: Baywood 
Publishing, 1983). 
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ln addition, this globalization of the markets renders the countl)"s economy wide open 

to external effects and renders it more susceptible to the forces of reCCSSlOn and 

depression.66 In such cases economic circumstances have an int1uential crfeet upon the 

methods and environment of production. In times of reccssion the shortage of capital may 

cause the employer to eut back on expenditure. The searcity of capital gcncratcs mt~rnal 

competition for scarce resources resulting in cach cost-incurnng proccss bemg re-analyzcd 

in terms of the cost-benefit analysis. The normal reaction in thesc situations is to contain a1l 

costs, with labour costs in particular, and increasc productivity. Employrncnt patterns may 

shift fronl full-time employment to the hiring of part-time or temporary workcrs. Personnel 

employed In specialised areas not direetly contributing towards the earnings, sueh a.o; those 

engaged in i'ealth and safety research and regulation, May bc laid-off, increasing the 

operating pr.~ure on the total workforce. At the same time the demand for an incrcase in 

productivity Cl~ates the atmosphere which is associated with an increascd accident rate. 

The economic pressures are not felt by the employer alone, having an equal effeet 

upon the labour force. In situations of increasing unemployrnent the worker's pnme conccrn 

becomes that of retaining his employment. Considerations of an incrcasing health and s:.:fcty 

risk are relegated to the background fonning part of the long term evaluations but playing 

no part in the short term considerations. The tolerance of unsafc and unhealthy conditions 

increases and the fear of discipline or dismissal stilles any internaI dynamics that May still 

operate. 

A similar pressure is felt by the governrnent, which faces the dual task of rt.:viving the 

economy as well as protecting tbe bealth and safety of the workforcc. In these circuD1\tanccs 

the temptation to compromise on hcalth and safety issues receives a heavy impctus, as 

curtailing expenditure on detailed supervision not only saves scarce resourcu but ab;() allows 

tbe production sector just tbat much more lee-way in increasing their competitivcncss. At 

the same time the diminished labour pressure also favours a political dccision in favour of 

the employer, allowing the government to take the strategy of persuasion a stcp further J all 

at tbe cost of the workers' health and safety. 

66 Recession bas been defined as a recurring period of decline Hl tO\4: output, moome, 
employment and trade, usuaUy lasting from SIX months to an year and marked by widespread 
contractions in Many sectors of the economy, while a depresslOn is a deprei:,;\On tbat is major an both 
scale and durauon. Source: NatlOlUll Bureau of Econom/C ReseaTCh, Cambmlge, Mass. 
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Hard cconomie limes raise the question about the effec\.;veness of the intemal­

responsibility system. As scen in the previous sections, the system is heavily dependent upon 

employer cooperation and worker organisation and ability. NI these factors receive serious 

setbacks in tlmes of rcccssion. When faced with arguments of a chOice between safety and 

employment the workers are hkely to choose the former. Further, the resulting Job losses 

have a detrirncntal effeet upon the labour organisations and it becomes difficult for them to 

main tain the same negotiating position or to effectively support the maintenance of ini.emal 

hcalth and safety networks. Programmes for enhancing health and safety through increased 

information flow, training and research ail face the consequences of depleted resources. 

Dawson, Willman, Branford and Clinton in their study on self-regulation in the United 

Kingdom argue on a similar basis in regard tn the effects of economie downturns. Although 

thcir studies cite the effects as being more pervasive th an direct, the negative consequences 

are clear. The study suggests that it is not necessary for the effects of recession to be 

translated into the making of direct choices between safety and capital but that the 

"infrastructure which supports effective safety management appears slowly ta 

disintegn1te.,,67 The diminished negotiating strength and des ire for financial security of the 

workers can allow the intemal-responsibility system ta he subordinated ta market control. 

CONCLUSION 

The choice of strategies in regulating occupation al health and safety range from one 

extreme of complete state regulation to the other e"treme of complete voluntary self­

regulation. Bath these I!xtremes are inappropriate for practical adoption, the solution lying 

somewhere in between. Even though in the eartier discussion limitations of self-regulation 

have been detailed they do not lead us to propase the complete abandonment of mtemal­

responsibility. K(.gulation in occupational health and safety requires a role for each of the 

three parties, i.e., the management, the workers and tbe state. Operating at different levels 

and stages of the process, the interaction and participation of aU these parties, can effcctively 

enhance the health and safety environment at the workplace. 

The above section brings out the conclusion that self-regulation can he effective, but 

only if adequately supported and resourced by the state. Limitations in the conception of a 

67 Sandra Dawson, supra, note 49 at 258. 



common interest signify that development and maintenance of effective internal-regulatory 

structures is not a "natura!" phenomenon in a dcregulated market. government mterventilln 

forming the essential cata!yst for obtaining the dcsired objectives. This cs."cntial mie of th,~ 

state gai:-h: importance in particular situations such as the small-lirm sector. the non­

unionised workplaces. sub-contracting, and other such cmploymcnt rclattonships. In addition. 

when regulation reqUires the making of polK)' dccislons at the national or mternatlOnal 

levels, or requires the outlay of large sums of capital wlth delayed rate of returns, such as 

for research, provision of information, coordination and cooperation, it is only the state 

which can provide the required input. Although wrne limitatiùns can never tïnd an optimum 

solution and woulù ~ visible in every form of regulation strategy the obJc:.:tivc of attaining 

the ideal structure requir~ that the proces.~ of rcform bc continued. 

Once it is accepted that there is a central role for the government and its agencies in 

the regulation of occupational health and safety the analysis then shlfL'i away from Justifying 

state intervention towards detemuning the proper positIon the state should occupY in the 

process. Since it has already been accepted that excessive state intervention is nol the 

alternative, the solution lying in the determination of an appropriate mix bctween self and 

state regulation, what then needs to be deterrnined is the nature and extent of the state's 

role in regulating occupational health and safety. 
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CHAPfER FOUR 

THE STATE ROLE IN OCCUPATIONAL HEALTH AND SAFETY 

INTROIlUCTION 

The previous chapter on the lirnits of self-regulation has clearly brought out the 

a:,sertion that the internal-responsibtlity system mandates a tripartite structure, with a need 

for employer, cmploycc and statc participation. The emerging conclusions suggest that self­

rcgulation, though an appreciable advancement in promoting health and safety, can only he 

effective if supportcd by the state's regulatory structure. In absence of the assumptions of 

a common intcrest and cquality in bargaining power it is unlikely that the internal-regulatory 

system could dcvclop naturally. The internai health and safety organisation would still require 

the state's financial, informational, technical and coercive support to he of any value. While 

it can he assumed that there is no pre-determined il! faith or a conspiracy on the employers' 

part at increasing the health and safety risles, the economics of production and the situational 

complexities make such deterioration a natural consequence. In th~ face of inadequate 

knowlcdge, capacity, motivation and adverse influence of economic factors, it is ooly the 

presence of the state Wlth its ability to enforce compliance that ensures the maintenance of 

acceptable conditions at the workplace. On the other hand one does have to admit that 

excessive reliance on formaI legalism does not produce the most effective results. 

Sa what is the appropria te mix between state intervention and self-regulatioo? What 

exactly is the state supposed ta do to cosure that self-regulation works? The precise aoswer 

lo these questions has eluded policy makers and would continue to do so as the proposed 

solutions in each case confront a different aspect of the problem. &cause of the varied 

nature of the risks which are determined by time, place, industry and a variety of such 

factors, no one role can he put forward as the solution ta aU regulatory problems. The key, 

as Rees has rightly said, lies in "matching (the] regulatory tools to the regn!atory problem."l 

ft is not my intention ta provide a conclusive aoswer to these questions, nor is it 

possible to do so. The varying nature of the problem and the influencing factors make that 

1 Joseph V. Rees, Refomung the Workplace: A Study of Self-Rpgulatwn in Occupational Safety 
(Philadelphia: Umverslty of Pennsylvania Press, 1988) al 194. 
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a difficult, Ü not impossible, task. However, a discussion of possible statc initiatives can he 

attempted. The following chapter is about the statc and its role in the rcgulation of 

occupational health and safety. The attempt is to show how by use of rcgulatory pluraltsm 

as the operating strategy the state could help promote and support the inlcrnal-rc~ponSlbllity 

system, wh Ile at the same tlme ensure that the participants remam accountable for thcir 

actions. 

REGULATORY PLURALISM 

From the start this study has viewed the regulatory process as a combincd dfort of the 

interacting social fields. Instead of relying upon either the state-ccntred stance of Icgal 

centralism or the complete deregulation of the enforcement process the approach proJcctcd 

bas been tbat of "regulatory pluralism".2 In recognising the bencfits of sclf-rcgulatlon and 

increased worker participation the prevalcnce of priva te regulatory structure.. at the 

workplace has becn acknowledged. Since the influence of thesc scml-autonomou. .. socinl 

fields substantially affects the final outcome of reform policies, a grcater apprccîation and 

understanding of the indigenous workplace regulatory systems needs lo he undcrtakcn. The 

interaction of the parties, both public and private, creatcs a structure of mterdependcncc and 

mu tuaI influence through which the health and safety rcforms could he cffcctivc1y 

channelled. To achieve a better understanding of thls reasonmg tirst the stale's functioning 

as a semi-autonomous social field needs ta be understood. 

When seen from a pluralistic perspective the state forms only one of the many semi­

autonomous social fields which contribute as independent participants in the internai worker­

management relationship. This ideology of seemg the slate as an indcpelldcnt actor forms 

an evolution of the traditional pluralistic theory, which saw govcrnmcnt pohcy more as a 

combination of various economic interests and social moverncnts which vlcd with one 

another to determine and influence the final outcorne.3 The traditional norm did not 

recognise the state as being an autonomous field in itself, with the capacity to cffcct and 

2 The term bas been used by Joseph Rees ID his studi~ on the workmg of the Cooperative 
Compliance Program undelU'lken by the Occupational Health and Safety Administration in 
Callfomla. For detalls see: Joseph V. Rees,/buJ.. al ix. 

3 Joseph V. Rees, supra, note 1 al 4. Also see: David P. McCaffrey, OSHA and the PolulCS of 
Health Regulation (New York: Plenum Press, 1982) c. 1. 
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influence policy. These theories, hawever, could nat explain why in certain situations the 

initiatives exceedcd the demands, or why the states themselves piont",cred certain initiatives 

in the absence of demands from pressure groups. The relative autanamy of the state's 

deClSlan makmg capaclty, especially when faced with apposing group pressure, brought into 

focus the abihty of the state ta act as an independent entity in the formulation and pursuit 

of its awn goals. 

i. The StQte liS an Interacting Social Field 

The terrn "semi-autanamous social field" awes its origio ta Sally Falk Mooré who 

used it when attempting ta describe the prevalence of a oetwork of relationships and 

groupings which, through interaction and inter-relation, farmulate and observe norms or 

rules for gaverning their relations without the influence of state centralist law.5 These social 

tields wcre referrcd ta as semi-autanomous as they were nat the creatures of any express 

state ardering but resulted from the internai booding and relationships, their rules and oorms 

not having the coercive force of state enforcement, but that of internaI regulatory 

enforcement. 

If a sub-set came to he guided by its internai structural setting and as il result was to 

exercise iodependence in its decision making hehaviour, hehave in an inflexible manner and 

ob tain direction ('[(JI •• the constitueots of its organisation rather th an he influeoced by 

external interests, the existence of a social field can be said ta he established. This social 

field, however, as aU other such fields, would remain influenced by extemal influences and 

respond to interaction and networking but would also retain a certain level of autonomy and 

identity which allows it to hehave as a semi-independent party in the regulatory process. 

4 For details see: S. Falk Moore, "Law and Social Cbange: The Semi-Autonomous Social Field 
as an Appropriate Subject of Study" (1973) 7 Law & Soc. R. 719; S. Falk Moore, Law as Process -
An An#Jropologzeal Approach (London: Routledge & Kegan Paul, 1978). 

5 The lerm "centralist law" refers to rules and norms as proclaimed tbrough tbe parltamentary 
structures and courts. These laws possess state suppon and are enforced through the state's 
administrative structure Wlth tbe use of coercive power if required. The: term "social laws" refers to 
internally generated rules of conduct which, in the absence of state coercive power, are enforced 
through the mtemal dynamics of the social fields. This separation of state and sociallaw is done to 
clanfy the dtfferent rul~ and norms prevalent in society, Wlth the state laws being only a sub-set of 
the establisbed structure. 
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The state, which is an abstract identity and in practise IS compriscd of its agcncics or 

sub-sets, in terms of this analysis could also he classlfied all such a social Iïdd.6 

"One cannot see the state Just as the e :prcssion of c1ass intcrests. Wlthout recogmsing 
that such an expression requires an organisation WhlCh. sincc It cannnt be othcr than 
a social network of people. exis18 in 118 own right and posscsscs interc.o;L'i of ils 
own.,,7 

This argument is not based upon any clearly drawn lines dcmarcatmg whcrc the field 

of the state begins or emls, but refers to its va rio us organisational structurc. .. which have a 

tendency to operate as distinct social fields. If one was to conslder the process of law 

making, taking into account the parties involved including the state organisations, the 

different agencies are apt to benave differently because of their structural scttings. 

The boundaries of the state social field are a derivative of the external pressures, as 

such pr'!SSures promote internai solidarity and encourage the constitucnts to laya greater 

emphasis on the promotion of autonomy and reputation. The external pressure on the 

organisation promotes resistanr..e, which as a consequence of Iirnitcd ratlonality, technologleal 

incompetence and an attitude of fmding "a" solution rathcr than "the" optimum solution can 

force the direction of response adopted to differ from that being suggcsted by the pressure 

groups. In addition, the tendency to avoid uncertainty and innovation, preference for the 

established structures and likeliness of the leaders to gJVc direction to the orgamsation from 

their own ideological viewpoint, help form the agency into a scparatc social ticld. In 115 

operation tbis social field shows a relative degree of autonomy. Havmg becn cstablishcd as 

the body for determining the state laws the state social field does not lirnit the input to 

external sources alone, but also provides its own autonomous influences. ft forms a source 

6 See Theda Skocpol, "Bringing the State Bacle ln: Strategres of AnalyslS ID Current Rcscarch" 
in Peter B. Evans, Rueschemeyer & Skocpol, 005, Bnngzng the Stale 8ack ln (Cambndge: cambridge 
University Press. 1985) 3; David P. McCaffery. supra, note 3; Harry Arthurs, 'Understandmg Labour 
Law: The Debale over 'Industrial Pluralism'w (1985) Current Legal ProblclITh 83 at 91. 

7 F. H. Cardoso, ·On the Characterization oC Authontanan Regimes ID Latin Amenca" in D. 
Collier,ed., The New Authontananism III LatrnAmmca (Pnnœton: Pnnceton Umverslty Press, 1979) 
at 51. as quoled 10 D. Ruescbemeyer & Peter B. Evans, "The State and Eoonom~c Tran~formation: 
Towards an AnalyslS of the Conditions Underlying Effective Intervenuonw in Evans, Rucscbemeyer 
& Skocpol, cds. Bringuag the Stalt Back ln (Cambndge: Cambridge Unrversity Press, 1985). 
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for state as weil as non-state law.8 

Still it would be mappropriate to suggest that the autonomy is complete. The social 

field only remains seml-autonomous, still depending upon the prevalence of certain factors 

to cxerci1>c autonomous mitiativc.9 The collectivities of state officiaIs who comprise the 

socIal field of the sta1e, msulated from the economic and social pressures, are apt to be 

inllucnccd by considerations such as the neces~ity to maintain domestic order, organisational 

re~ourccs, long-term consequences and human considerations. The mfluence exercised at 

different Icvels can produce a vanety of outcomes. Besides the internaI organisational 

dynamics, the influence of national and international structures force the making of decisions 

in spitc of iudiffercnce or rcsistance from the other social fields. 

U. Tbe Rationality of State Action 

Autonomy is essential for effective state intervention. lO The state must be in a 

position to cvaluatc the available information in a rational manner and if nccd be, make 

dccisions which sacrifice the interests of certain sections in the interest of an over-aH benefit. 

However, while acceptmg the state as an independent actor in regulating occupational health 

and safety, sceptics have questioned the capacity of the state to make rational and 

autonomous decislons. The dependency of the state on a minimum of œonomic activity for 

financing and maintaining Ils operations renders it susceptible ta market controls. This 

economic dependence ensures that capitalist interests will retain a say in even the mast 

autonomous of states, making complete substitution of the dominant interest an extreme 

eventuality. FIJfther, the argument goes that the ability of tbe state managers should not he 

over-estimated, and their desire for self-Iegitirnation and self-preservation should he taken 

into consideration. Even If state officiais have access to additional information and resources, 

8 This fact bas been supponed by authors such as, Harry Arthurs. See: H. W. Arthurs, WJlhout 
the Law: Legal Pluralism and AdministraUve JustICe III Nineteenth Century England (Toronto: 
Umverslty of Toronto Press, 1985); Harry Arthurs, supra, note 6 at note 29. 

9 For a better understanding of the determinants of states' autonomy anr! state capabHity Sf".e: 
Evans, Rucscbemeyer & Skocpol, ·On the Road towards a More Adequate Understanding of the 
State" in Peter B. Evans. Rueschemeyer & Skocpol, eds, Bnnguzg the State Back In (cambridge: 
Cambndge Umversity Press, 1985) 347 at 350. 

10 111eda Skocpol, supra, note 6 at 9. 
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these factors alone are not sufficient ta ment the daim that they have obl,uned dll the 

relevant information and knowIcdge requlrcd to makc ratlOndt .lOd IOformed decislon~. Il 

Although such arguments arc of rclcvanœ and mu~t Ol' kept 10 mlOd, onc cannol 

cornplctcly dlsrnI~s the statc's role on such d baMs. Even If (Jnly p.lrtl,llly 1IucœslIlul, Ihe stclle 

does retam the capacity ta address problems heyond the reach 01 the ~orkcrs nr the 

employers. The problems faccd in statl' action rclate more ln a lack of 1Otcrn.11 cohe~lon ,ml! 

coordination, hence requmng a better undcrstandmg of the state's roll' and ohJectlve III the 

process. Once the objectives. r.leans and desircd rcsults arc earmMked. the regulatmy 

organisations can he made to work on the cstahh!.hcd gUldc\incs ln a cuopel,llIvc and 

coordinated manner. 

This is also supported by thc fact that no state action is ever complctcly autonornou~. 

every action does favour sorne inlerested group and \fi that context can ~ald to h,lVC Ot~cn 

influenced. In addition, the actlon is bound ta reOect the dcslrc ta mamtalO and Illnca .. "c thc 

political advantage, social control ami reinforce the authority of the pcrsons who formulatcd 

the decisiuns. However, tbis does not neccssarily Imply that thc consequenccs will he 

detrimental, for even in such sItuations a mmimum advantagc can he obtamcd. IL has 

generally been seen that wben the state IS forced into taking action agamst the ~uhordtnate 

interests it also becornes more willing ta take on the dominanl c1aslo. 12 The rcsutlanl action 

against bath subordinate and dornmant intercsts incrcascs il" autonomy and ln thc long run 

aUows it to use the relative insulation from external pressure to pursue auL(Jnomous policic. ... 

The presenœ of even a semi-autonomous structure can cstahlish the reqUlred oa1>C lo bUild 

upon, allowing structural changes to he made to incrcasc autonomOU1> operation. 11 

If it can he ensured tbat the ~tate's action 18 based upon adequate knowlcdgc and 

Sl'pported hy sufficient resources notwithstanding the possibihty that the ultimat,: ctfcct may 

be fragmented, inefficient or at cross-purposes, the chances are that IL would Improvc the 

working conditions and help formulate long-term strategies transccndmg the narrow short -

Il Theda Skocpol, supra, nole 6 at 14. 

12 D. Rueschemeyer & Peter B. Evans, supra, note 7 al 63. 

13 For comments on the state's autonomous role and recommendauons on how that aUlOnomy 
could be enhanced see: D. Rueschemeyer & Peler B. Evans, supra, nole 7 at 63; Evans, 
Rueschemeyer & Skocpol, supra, note 9 at 350. 
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term outlooks of the other social groups IOvolved. Even If these conflicting worker and 

entrepreneunaJ pressures do not IDcrea.'>c stdte autonomy tbey would IDcrease the chances 

of mtcrnal compromise amongst the contenders wlth the state acting as the medlator. 

ln rcvlcw cvcn If Il a. .. sumed that ~tatc autonomy lS not a permanent fealure of any 

~tate ~truc1ure and tends 10 shlft wlth lime, place and situatIOn; a cnsis prccipltatmg the need 

for offiCiai and admInistrative Initiative whlch III normal tlmes remams domlant and subdued, 

the nccd to e~tablll,h ~ocla! structures that facilitate the presence of such autonomous 

condUlOns remam.'> essentlal for effective slate intervention. 

POLI(:Y RECOMMENDA TIONS 

Stalc intervention, wltne!tsed now for over a hundred years, has remained submerged 

in critlque1> and prescriptions. Arguments about what the government should and should not 

do have remained at the torefront of policy diSCUSSIon. The proposed direction for state 

action changes significantly with a change in Ideology. For sorne the state is a support 

~tructure for the capltah1>t market, while for otbers It serves the role of the protector of 

univer..al wclfarc princlplcs. Still, 10 most countries, sorne form of state intervention can be 

round. The ~tate continues ta play an Important part in establishing, maintaining and 

rcgulating public cconomlcs and wclfare structures in defiance of the aimost unanimous 

advicc of the frce-market econornÎ!tts regardmg the inefficlencics and dlSadvantages of 

excessive state regulatlOn. 14 These interventions have time and agam found ]ustificatory 

support and have to an e~ent helped dispei the fantasy of a vanishing state, but fears of 

ahsolutc dcspohsm, sponsored repression and extreme subjugation remain persuasive and 

continue t0 rcstrain and lirnit state involvement. The state's present dominant role has 

evolved and remaincd so bccausc of its capaclty to deal with certain situations requiring 

external intcrvenlion. 

As is evident from the number of dlfferent approaches suggested for state intervention, 

it would be sunplistic to recommend any ODe as being the most meritorious as each is suited 

to a particular situation. Complete or even predominant reliance on any one approach, he 

it the adoption of the standard based regulation or adoption of economic incentives for 

14 For recognition of the state's unponant role as a panicipant in ail major disciplines see: 
Theda Skocpol, supra, nole 6. 
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promoting health and safety, would be mappropnatc. Whdt is requued IS tlcxlblhly 111 the 

choice ofthe polJcy Il1strument sa that the solullon ma)' lit the problcm. The ~t.lte·lo ,Itlltude 

should not be for the selection of one stratcgy, but the use of ,1 vanety to complement e,lch 

other 10 finding the most efficient and practlcal solutIOn ln thl~ regard cOO[ll'r,ltlon, ~df­

regulation, pcrsuru.lon and prosccutlon ilrc ail optlon~ which rl'm,lIn dvaIl,lhlc 10 he u~l'll 

when needed. Rccs 10 rcfcrnng to thls Ilexlblc [t'guldtory ('nforcclllcnl h,l~ cmpIJ.l~I~cd Ih.tl 

what forros the most cntlcal part d the analysl~ IS not whlch .. tr.ltcgy ncCl}., to IX' .Idoptcd. 

but when that stratcgy is adoptcd.1'i The dynamlC nature of the work Id.llll1n~hlp~ ,\Ild the 

rapidly changing production methods reqUire thc ~l.lte'~ mtcrvcntilln 1>tr,ltq!,lc~ tn (orrc~pond 

to the altered situation. 

However, certdlO statc activities 10 promotmg hcalth and !lafety arc fundamental 111 

terms of the Ir support and benetit. In situations where the workcrl> do not ha'll' the tin,\Ilnal 

security or are ignorant about the nature and cxtent ot nsk thcy l'arc, Il 1S only thc \t.tle\ 

suo moto intervention whlch can prevent the employcr from Ignonng thcsc fI!>h. Statc 

iTltervention compels the empILyer to mtcrnahse the co!>t of health and safdy mb JIltn thclr 

production costs. Kcepmg in mind thesc gcncral catcgori1>éltlon!l, the lollowing rcvlcw covcr~ 

sorne of the desired areas for stale action ln the regulation of occupatlOnal hcalth and !lakty 

It is not meant ta suggest that the followmg arc the sole polil.)' optiOns av,ulablc or thal they 

are mutually exclUSive JO nature. In [act quite to the contrary, ovcrlap among~t them I~ not 

only unavOldable but dcslrable. 

A. Strategies for Regulation 

One of the mam criticisms of the intemal-responsibility system has becn thc inadcquatc 

state roie in providing coercive support ta the workcrs in the cxercisc of thclr nghts. 16 The 

lS Joseph V. Rees, supra, note 1 al 12. 

16 For support of thIS Vlew Larry Gauthiers, "Ontario Occupatlonal Hcalth and Safely A<..I ~'nd 
the Internai RespoOSlblhty System: Is the Act Workmg?" (1984) 7 Canadlan Olmm. L J 17";: 
Richard Fldler, "The Occupallonal Health and Safety Act and the Internai RC1>p()n.'~lblltty Sy;tem" 
(1986) 24 Osgoode Hall Law Journal 315; Enc Tucker, "The Pcrsl!>tcnœ of Market Regulatl!Jn of 
Occupauonal Health and ~afety. The Sullblrth of VoJuntamm" ln Euays m Labour Relctwns Law 
(Don MIUs, Ont.: CCH Canadlan, 1984) 219 [heremaftcr Stlllbuthj, Phil James, "Reformmg Bntl.,>h 
Health and Safety Law: A Framework of DlSCUSslOn" (1992) 21 The 1ndillllnai Law Journal ln, 
Sandra Dawson, et al., Safety at Work: The Lunus of Self-Regulatwn (CambmJge. Camhru.1gc 
UniversIty Press, 1988). 
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workcrs have come to view the intemal-responsibility system as a cooscious effort to bring 

the market forces of reguJation back into the poHey considerations. 17 The benefits have 

remained restricted to the organisations where the workers already hold a proportionate 

share of the negotiating power. This does not in any way suggest that such negotiating power 

is used in bargaining for health and safety issues, but shows that the existence of that power 

allows the workcr coercive strength to compel wmkplace refonn or just a more free and 

uninhibited cxercise of the exisling statutory rights. Another way of putting the same idea 

is that in the absence of voluntary compliance and identity of interest, for any legislative 

policy to be successful the state must be willing to enforce it through the use of its coercive 

power. Regretfully that has not been the case in occupation al health and safety. In fact the 

internal-responsibility system has been used as an excuse to reduce the level of state 

inspections and orders. 

One fact that has emerged clearly from self-regulation's past decade of operation is the 

continuous need for state support. The limitations outlined in chapter :), emphasise tbis facl. 

Even when the need for a greater worker participation and intemal-regulation has becn 

recognised, the structural diŒculties in the system prevent complete reliance on the 

employer-worker responses. The system still leaves an important role for the state to play 

in terms of inspections and prosecutions, however, the need is aOO to make the 

administrative structure more responsive and accessible. The folJowing poliey 

recommendations would help in tbis direction. 

1. Decentralisation 

When earlier the stale was referred to as a semi-autonomous social field which had an 

interlinked relationship \r'ith the employment situation and a potentially influential effect 

upon its conduct, it had been assumed that the state organisation itself was operating with 

adequate resources, knowledge, coordination and coherence. However, in the internai 

operation of the state organisations thesc assumed prerequisites are dependent upon the 

structure chosen. The choice of an organisational structure is of concem as in certain cases 

17 This forms the conclusion of the NDP Task Force Report on occupational hea1th and safety. 
For detalls see: NOl Yf:t Htalthy Not Yf:t Safe (Ontario: NDP Task Force on Occupational Health and 
Safety, 1983). Also see: Rtpon of lM Royal Commission on Mattm of Hf:alth and Sa{f:ty Arising From 
lM Use of Asbestos 111 Ontario (ToroDto: The Commission, 1984) (The Dupré Report); Stillbirth, 
supra, nOIe 16 al 238. 
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the state requires decentralisation to obtain maximum efficiency.IS A highly ccntraliscd 

structure could cause problems of hierarchy, loss of information, dclays and wastagc. 

This is particularly relevant in the case of occupattonal health and safcty wherc 

practical knowledge of the workplace, day to day dealings with the conccrns, changing nature 

of the risks and the need for regular follow-ups make the lowest levcl of the organisation 

the most influential. Subordination to a centralized chain of command with a lop-down llow 

of directives de prives those most able to provide the practical solutions of any chance of 

participation. In addition, by removing the initiative to indulge in effective dccision making 

the inspectors in such cases get bogged down in the performance of routine an~ 

administrative enforcements and are unable to make use of the information about the 

particular conditions available to them. 

The delegation of power in such cases is critical not only to rctain a practical efficiency 

in operation but also because of the very political nature of the regulation process. In the 

presence of a highly centralised bureaucracy, the organisation loses its al)i1ity to conduct 

individual negotiations with conflicting interests and also the opportunity to build support 

and self-reliance at the worker levels. Decentralisation and an increascd dclcgation of 

decision making power to the lower levels of the structurr increases lhe ability of the worker 

to demand immediate solutions at the individuallevels, and even in unioniscd finns cnsures 

that the remedy suits the problem. By bringing the stale doser ta the worker il assures a 

greater accessibility and promotes confidence in the state structures. 

However, at the same lime decentralisation can also create administrative problcms of 

uniformity, coordination and ease of indi~ idual domination by the dominant class particularly 

in areas where worker Imowledge and response have not attained the desired level of 

development. The training, education and personality trait~ of the inspectors bccome 

important factors in such cases, and their ignorance, especially on health issues, are 

drawbacks which undennine the unique contribution of the process. A1though in a more 

favoured position to evaluate the long-term considerations the slale managers, from a laek 

of knowledge and the support of a developed and efficient bureaucratie structure, may show 

more concem for political and personal gains rather th an the pursui! of ideological goals. 

18 For a comprebensive discussion on the decentralization aspect for effectiVe! state lDtervention 
see: D. Rueschemeyer & Peter B. Evans, supra, Dole 7 al 55. 
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These restrictions gain ground with the increase in state functions and the e>.-panded 

structures which require an increasing supply of economic support. 

These assertions May be true in the sense that operating from a limited information and 

knowledge base and seeking to promote economic development and stability the inspection 

staff does support the market, but to say that it is completely dominated by capitalist 

concems would be an exaggeration. Howelse would one explain the numerous social welfare 

and public concern legislation which operate at the cost of the dominant class interests? It 

would have to be admitted tbat the state administration dexs reflect autonomy in its 

operation, although the nature and extent of such autonomy is a product of the prevailing 

circumstances. These assumptions are made on the qualification that autonomy will always 

rernain a relative concept and even in the most modem and advanced states will remain 

subject to the influence of the dominant interests. On the other hand having inspectors who 

still retain a level of autonorny is cenainly a better option than complete reliance on worker­

employer regulation. 

Once these limits of decentralisation are understood it remains possible to strive for 

a positive correlation between decentralisation and regulation. The objective is to obtain the 

right balance between the two structures. In tbis regard, the prevalence of unioDÏSation at 

the workplace, the relative size of the firm and future trends in that direction, the economic 

situation and capability of the state regulatory organisations are ail relevant considerations. 

One option would be to cstablisb a dual line of control, with one structure being more 

attuned to the broader considerations and operating from a more centralised structure, while 

the other would ohtain input from that central structure and respond to tbe practical 

necessities at the firm level. The division of powers would he made on the area of influence 

and the issues involved. The problems of financial control and internaI coordination would, 

however, subsist and needs to be dealt witb. Mention needs to he made here regarding the 

promotion of group objectives and motivation. The presence of a distinct identity and group 

status in the organisation, if matched with the inteUectual capability, can effectively counter 

the drawbacks of decentralisation making it a beneficial option. 
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ii. ProsecUtiOD 

Traditionally the state regulatory strategy has supported the persuasive strategy over 

the proseeutoriaL The reason for the adoption of the prosecutorial approach were not so 

much the co-option or intimidation of the inspectors but the nccd to make the most optimal 

use of the available resources.19 "ln domg so they [wcrc) rctlccting the rcality of the 

political, economic and social environment in which they operate ... ".20 Whatevcr were the 

justifications in the past, the present trend favours a higher Icvel of proseculions.21 

This assertion is justified on the grounds of a failure of the voluntary modc\ for 

compliance. Although voluntary compliance is recognised as being more effective than 

enforcement, to bring the parties towards a self-motivated compliance remains a difficult 

task. In the absence of a common interest between the workers and employers and an 

equality in tbeir relationship il is tbe employer who retains control over the market sanctions 

and the power to enforee bis decision. In view of this imbalanccd relauonship, criminal 

sanctions, imposed through the state's enforeement structure provide an effective incentive 

for employer compliance_ The imposition of eriminal penalties. including exemplary fines, 

make compliance an economical alternative. Arguments about the cost-effccliveness of an 

enJarged inspectorate are valid considerations, but when weighed against the costs of the 

health and safety risks heing generated, can easily he rationalised. In this regard the need 

to expand the state's enforcement staff forms one of the suggestions. At the same time the 

e:mting regulations need to he drafted ta facilita te prosecutions. Clear lang\lage, mandatory 

sentences and fmes, a clear legislative intr-nt and an inerease in prosecutions would force the 

employers ta comply with the health and safety regulations. 

In considering the merits of the persuasion strategy it would appear that the approaeh 

has some ration ale but those considerations do not apply in aU circumstances, a distinction 

needs to he made on the levels at which eaeh strategy needs ta be applied. In the specifie 

case of the small and unorganised sectors where the workers suffer from a lack of internai 

19 For details see: Harry Arthurs, supra, note 8. 

20 HJ. Glasbeek, "A Role for Criminal Sanctions in Oc.cupauonal Health and Safety" in Meredith 
Memorial Ltctures, 1988 (Cowansville: Yvon Blais, 1989) 125 al 139. 

21 For the debate on the use of criminal sanctions See: Glasbeek and Rowlands, "Are Injuring 
and Killing at Work Crimes?" (1979) 17 Osgoode Hall Law Journal 5(Xij Sullbllth, mpra, note 16 al 
241. 
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cohesion and ability it is only the use of coercive and prosecutorial force which provides an 

inœntive for compliance. Admittcdly the prosecution process has its limitations but in the 

presence of a continuous onslaught on the workers, the use of force can find no better 

JûStification. The fact that needs to be brought out is that voluntary disregard of statutory 

regulations or violatIons which rcsult from employer carelessness and negligence are serious 

cri minai offenses and could result in the imposition of beavy fines and imprisonment. The 

impositIon of "cgreglous" penalties which are exemplary in nature or the introduction of 

corporate or industry·wide fines which transfer the benefits to the entire industry and not 

limit them to single uniL'i are other polk)' options. 

The fact of the situation rcmains that occupational health and safety are important 

public issues and in spite of the bcnefits of the intemal-responsibility system cannat he left 

at the wmplcte control of the market forces. Even when the need for increasing the power, 

participation and self·rcgulation of the workers are being realised, it is also becoming cJear 

that without state support those advantages would saon De I05t.22 The supportive nature 

of the state role highlights the inspection and prosccutorial powers in the hands of tbe state 

and the need for them ta be more effectively and efficiently exercised. 

iU. IDspectioD 

State inspections traditionally have been used as regulating programmes ta identify 

hazard't, set standards and related procedures ta eliminate and control such hazards, establish 

control structures and monitor the effectiveness of these structures to ensure 

effectiveness.2.1 Admittedly the process tends to he cost-heavy and bureaucratie. The state's 

present financial accountability makes it more difficult to invest money without justifying the 

oost. The occupation al health and safety field has, however, shown a positive justification for 

22 Michael D. Parsons, "Worker Participatlon in Occupational Health and Safety: I..essons tram 
the Canadian Experience" (1988) 13 Labor Studies Journal 22 at 32. 

2.1 For more details on inspections see: International Labour Organisation, Report of the Tripartite 
MLSSwn on the Effectlveness of Labour InspectIOn III the United Kmgdom (Geneva: International 
Labour Office, 1982); Worker's Compensation Board of B. C., Report on tilt Effectiveness of Accident 
PrevelltlOll Inspectlons (Deœmber, 1975) (Chatr: K. Mason); R.S. Smith, "The Impact of OSHA 
Inspecllons on Manufactunng Injury Rates" (1978) 14 Journal of Human Resources 145; D.P. 
McCalIery, "An Assessment of OSHA's Recent Effects on Injury Rates" (1983) Journal of Human 
ReM>urc:es 144; Sandra Dawson, supra, note 16 at 207. 
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an increased investment in state regulation.24 The focus for concem nccds ln bc on 

making the regulation cost-efficient and effective rather than rcducing il altogcther. 

For the conduct of an effective inspection, the state will havc to mcrcJSc the budgetary 

resources available for occurational hcalth and safety.25 Although ovcr the ycars with an 

increase in public awareness and worker conccrn those allocatIons have wltne~~cd an 

increase, the situation still faiL~ t.-J mect the need of the day. The numbcr of mspœtors 

available still remains grossly dis~lroportionate to the number of establishments and workcrs 

to be regulated. When C<lmparea to the state's spending in other Icss Important ticlds thi'i 

brings out the lack of commitment which the state has shown towards cnforcing rcgulattons 

on health and safety.26 

The increase in resources would allow the inspectIon staff to bc more comprehensive 

in their efforts and provide better support to the internal-respomlbility system.27 To 

main tain the pressure on the employers and obtain worker confidence an incrcase in spot 

inspections conducted on a random basis could he undertaken in addition to the rcgular 

planned inspections. Pre-operation checks of special equipment, new cqulpmcnt tOspcction 

and critical part inspections conducted in a regular and efficient manner could slgnitïcantly 

reduce the workplace safety risks. Beside the safety aspect, the inspectors need to focllS on 

tbe health risIes through provisions for adequate testing and momtormg of the work 

environment. 

It is necessary in the conduct of the inspection that the parties conccrncd arc IOvolvcd. 

This is where the healtb and safety committee and the safety rcprcscntatives can ne of 

assistance. ~ they are bette" aware of the practical problems and deal with the risks on a 

day-to-day basis, the relationship between the state regulatory staff and the internai hcalth 

and safety organisation of the firm is of the utmost importance. In the presence of an inter-

24 See J. Braithwaite, To Pumsh or Persuade (Albany: UnIversity of New York, 1985) ch 4. 

25 For suppon on tbis view see: Phil James, supra, note 16 al f17. 

26 For example in Ontario there as provision for only 312 mspectors who are supposed ta 
regulate more lhan 3.5 million workers in 178,194 esf.ablishments. H.J. Glasbeek. supra, note 20 al 

136. 

27 For a discussion on how to oonduct an effective lDspection see: K.ev1D A. Stewan, Effecuv~ 
Workplace InspectIOn.; t .:anadian Centre for Occupational Health and Safcty, 1~3<J). 
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related, two-way relationship the two could learn to depcnd upon each other for 

informational and cnforcemc! .upport providing a more cast-efficient and effective 

structure. By involving the workers in the inspection process and making available to them 

ail the wncerned information it would help increase thelr level of understanding and provide 

them with a chance to help in the establishment and monitoring of the control structures. 

An informed and knowledgeable worker participation could also lead to an inspection 

schedule which is more effiCIent and responsive to the worker needs. By obtaining feedback 

from the workplace and rcsponding to the worker demands the inspection staff could 

distribute their workload in a manner which takes into account the level of regular 

inspection required. This form of regulation has, however, higher chances of success in 

organised workplaces where the workers have sufficient power and capability to exercise 

thcir rights than in smalJer workplaces. In sm aller more unorganised workplaces, regu)ar 

inspections rema\n the only option. 

Iv. Tbe Spedal Case of tbe Unorgsnised Sector 

The present rate of unionisation in the Canadian workforce is ooly 39%,28 still 

lcaving the majority of workers to depend upon their individu al bargaining strategies to 

effeet workplace reform.29 Even when it is recognised that in certain extremely hazardous 

industries, such as mirling and construction, it was these very issues which prompted 

unionisation, it is also the case that a greater number of emerging hazardous occupations 

rernain outside the purview of the organised sectors. In addition, the success of the unions 

has iargely becn confincd to the relatively bigger establishments which are already more 

structurally balanced to deal with the health and safety issues. 

In conditions where a larger portion is employed in the unorganised seetor and then 

further sub-categorised in the smaller firms, the chances of employer domination and market 

control is extremely high. While unions do attempt to equalise their gains and ultimately the 

irnprovements obtained at the organised workplaces do filter down to the unorganised 

establishments, the pace of the process is pathetically slow and the proportionate harm being 

28 Source: TM Canadian Labour Clunatt (Labour Canada, 1987). 

29 For a comprehensive discussion of the special problems of unorganised workers see: l'..shford, 
Crisis in the Workpl/Jct (Cambridge: MIT Press, 1976) at 373. Also see: Sandra Dawson, supra, note 
16 at 259. 
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suffered unacceptable. 

The state in dealing with this section of the workforce has a special and Icading mie 

to play. As one of the prime drawbacks of the unorganised scctor is the lack of adcquatc 

informational and technical support this should Corm the prime foc us. Having alrcarly 

discussed the nced for providing information in an carlier section, it necd only he 

emphasised that the primary target should he the unorgamscd scctor, for bcsldcs the state 

they possess no other means to obtain such support. Although the UnIons will contmue to 

play a part in promoting the general cause of the workcr thcir slow rate of progrcss and 

interr::il constraints make it futile to depend completely upon them to providc the Icarl rolc. 

'" possible solution to remedy this could he to facilitate the unions in equalismg the gains 

obtained. The state could provide legal support for the accepted conditions makmg Il 

mandatory for the entire industry or sector to comply. 

At the state's le-:,.;l, the emphasis on targeting the unorganised scctor could he achievcd 

through specifie programs which are designed for the unorganiscd workers. An incrcasc in 

informational semces, bringing the total workforce under the prcview oC the Occupational 

Health and Safety Act, mandatory appointment of committees or represcntativcs in each 

establishment, providing free legal services, an increased access to the state's administrative 

structure, educational programmes, training sessions and statutory requirements for 

maintaining and filing of returns are sorne of the ways in which these programs could work. 

Mention needs to he made here of the state's enforcement stratcgy, which data 

suggests concentrates more on the organised rather than the unorganised scctocs.30 As 

already mentioned, the state needs to retain its presence in supportmg occupational health 

and safety through its coercive influence and for that purpose an increascd attention in the 

small fiem and unorganised sectors is required. The organised workcrs arc more capable of 

self-regulation and possess relatively better structural support '.0 ob/ain employer compliance. 

The unorganised workers lack such essentials and hence require the statc's support and 

oversight to prevent them from heing completely regulated on the market cnteria. With the 

help of the state regulatory enforcement it would he easier for these workers to attempt 

intemal-regulation, and in case of blockades use the state's presence to obtain the dcslred 

reforms. Still tbis does not imply that the sole catalyst for state intervention should be 

30 For suppon sec: SlIllbrrth, supra, note 16 at 243. 
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worker demands, for in sorne situations those may not be forthcoming. Here it is the state's 

internai capability for intervention which needs to he exercised. 

v. Tbe Special Case of tbe Small Firms 

As detailed in the previous chapter, the sUe of an organisation has peculiar influences 

on the health and safety risles present at the workplace.31 The inability of the workers 

employed al such workplaces to obtain information and the internaI administration, 

organisation and financiaJ Vl'lnerability of the tirms increase the chances that the priority 

given to the health and safety issues is going to be overridden by the other tinancial 

conccrns. Even if an attempt is made to decrease the workplace risles the initial costs could 

be too high for the firm to meel. In such a situation, if unassisted the tirm is Hable to ignore 

the health and safety concerns altogether and no amount of internal-regulation would make 

any difference. 

The state in coming to their assistance can provide the necessary tinancial and 

structural support to re-affirm the balance. In addition to the previously suggested policy 

options, the state could provide tbe smaller more vulnerable flt1l1S with fpecial assistance in 

terms of tinancial support to meet the cost of capital investments. When combined WÎth an 

im:reasc in informational support and technical consultative services the frrm could he helped 

to ovcrcome their internaI disabilities. In this regard the suggestion for maintenance of group 

hcalth services would provide an economic and practical solution. 

The point which needs to he re-emphasised is that because of their size, tinancial 

constraints and limited worker organisation the smaller tirms pose a greater health and safety 

threat than the larger establishments even if operating in comparatively less hazardous 

environments. The state needs to devote more attention to these firms for without lhat 

regulatory and supponive influence their internai capability to achieve workplace reform 

becomes seriously distorted. 

B. Policy IDstrumeDts for RepiatiOD 

If one is to accept the argument that commonality of interest between workers and 

management is a determinant of the economic analysis then it would he logical to attempt 

31 Also sec: Ashford. supra. Dote 29 at 366. 
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to control that economic situation and insure compliance with health and safety rcgulatlons 

in spite of the conflict of interest. Since external economic ')rcssurcs arc Important 

influences on the firm and the incentives ta transfcr th~ W!ll [ot pl\lviding health and safcty 

facilities onto the society outweigh the deterrcnts. the prob1cm of forcing the lirm tn 

intemalise tbe costs is an important part of the state's polk'}'. An initial atlcmpl on thls score 

has becn made through the worker compensation schel!les, but that relates more with the 

post-harm situation. While the compensation schcm~ have provided sorne hendït by raismg 

the slogan of "safety pays" they are not as desirable and cost effectIve as prevention. for 

reasons detailed in chapter 3, the market on its own is not bound to mtcrnalise thcsc cosL .. 

nor provide for preventive measures. Deficiencies in the knowledge of health and safcty 

risks, the short-term outlook, tbe discounting attitude of the employer and the varicty of 

social, cultural, psychologie al and environmental pressures on the workers whlch convincc 

them to accept the risk as an inevitable part of the job emphasize the nccd for statc policy 

initiatives. This is sought to be acbieved primarily through two policy mstrumcnts. 

i. Legislative StaDdards 

Standards refer ta the established guidelines which require certain aspects of the 

environment ta he regulated and maintained at specified limits. Similarly, they spccity 

restrictions on the use of certain types of equipment without specified safeguards and the 

maintenance of certain facilities at the workplace for maintaining and promoting workcr 

health and safety. For example standards regulate the level of noi.'IC which is acceptable, the 

maximum number of workers which can work in a workplace in proportion to the spacc 

available, ligbting, ventilation etc. Enforced hy the use of penalties and force they provide 

the coercive dimension for ensuring compliance with health and safety regulations."2 

32 For details on standards and their enforcement strategies see: Ray lentes, Canadwn 
Occupational Health and Safety Stant.lards: A Dlscusswn Paper (Canadian Centre for Occupational 
Health and Safety); G.B. Rescbenthaler, Occupational Health and Sa/ety /II Canada: Tht! Economies 
and Three Case Studies (Montreal: [nsutute for Research on PublIc Policy, 1979); Mendeloff, 
Regu/anng Safety (Cambridge: MIT Press, 1979). 
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The drawback in the use of this polk)' instrument is in relation to the methods hy 

which thcse standards are established and enforced.33 Ai the standards are used for very 

~pcclfic haards, they face the restnctlons of scientlfic evaluation and over-regulation. The 

abscnce of conclusive evidence of harmful effeet, the limited rescarch being condurted and 

the spccd with whlch ncw materials are being introduced ;oto the production process, make 

the rcgulatory response very limited in scopc. Since a certain level of risk is classified as 

acceptable to ensure the provision of essential seMce~ tbe criteria for determining that 

acceptable level presents an opportunity for abuse. Also, the standards are a product of the 

statc's law-making process and suffer from ail the administrative and bureaucratie limitations 

inherent in that process. Requiring the use of coercive force and a regulatory oversight to 

ensure the enforcement of the standards aga in brings into question the cost-effectiveness of 

extensive and enforced regulation by a third party external to the workplace.34 

For a hetter operation of the standards as a policy option, it is essential that the limits 

of bureaucratie, legal and enforcement costs he recognised and attempts he made to adapt 

the system towards reducing these costs and inefficiencies. Out of date and obsolete 

standards need to be continuously updated and where not required done away with. On-site 

advice and consultation needs to he more accessible so as to make the standards more 

suitable for the individual establishment and a continuo us monitoring system needs to he 

established which not only targets the large unionised or more hazardous organisations but 

also responds to the lesser more trivial dangers at the smaUer workplaces. In this connection, 

tbe need for worker education and knowledge with the capability of internai monitoring and 

detection of violation cornes ioto consideration. Although complete reliance on the worker 

to detect non-compliance would he inappropriate, in larger firms with higher unionisation 

rales an increased dependence on the internal-responsibility system could he attempted. This 

33 For detalls about the determination and enforcement of standards see: Hushion, Oglive 
Associates Umtted. An Ass~ssment of the Effecnveness of the Government Decision-Making Process 
ut the Field of Occupatwna/ Hea/th and Safety (Economie Council of Canada: Technical Report No. 
5. 1981); Eric Tueker. "The Delemunalton of Occupational Healtb and Safety Standards in Ontano, 
1860 - 1982: From Market to Polities of .... (1984) 29 MeGUl Law Journal 260; Evan E. Anderson, 
"Regulauon of Workers Safety Through Standard Settmg: Effectiveness, Insights and Alternatives" 
(1986) 37 Labor Law Journal 731. 

34 For a discussion on the disadvantages of the standards approach including further references 
see: Manga, Broyles &. Rescbentbaler, OccupatioruJi Health and Safety: Issues and Alternatives 
(EconoMlc Council of Canada: Technical Report No. 6) at 285. 
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would free scarce resources for a better and more efficient regulatien of the smaller firms. 

In spite of the benefits the practical problem of cnforccmcnt docs lcad one tn hc1icve 

that unless the parties voluntarily adepl and comply with the standards. <ldmllllstrallVC 

enforcement could be a dIfficult task. To further thlS spirit of voluntary compliancc It would 

serve the interests of the persons formulating the standards to nbtain the mput 01 the p.utics 

concerned;35 when the standard has becn establishcd on a consensus the chances of 1111 

voluntary adoption increase. In addition, the stail! muid promo te the use of mdustrial 

standards established through direct consultatIon of the partlcs conccrncd on maHers which 

are not of sufficient gravit y to require absolu te limlts. Starting from the plant levcl, whcre 

the workers and ernployers operating through the Joint health and safcty commlttccs could 

establish proprietary standards for the single firm. 10 the mdustry Icvcl, whcrc pcrsons with 

a variety of interests could participate in recommending the adoption ()f mdustry-wide 

standards. In furtherance of this suggestion an advisory board could he cstahli!,hed at the 

provincial leveJ which would on receiving a gencral consensus on the dcsirability of a 

particular standard promulgate the regulatory gUldehncs.36 

Although off and on the standard approach rcmams the subjcct of cnticlsm, until an 

effective alternative is fa und this approach remains an important strategy for workplacc 

improvement.37 State attempts at streamlining the system for establishment and rcgulation 

of tbese standards and the use of this strategy in addition ta other policy instruments c(Juld 

increase the efficiency of state inteIVention. 

iit Economie Incentives 

The other policy alternative in promoting and maintaining a common intercst betwccn 

35 For suppon on this suggestion see: Michael S. Baram, Alternatives to Regulalwn (LeXIngton: 
D.C. Heath and Company, 1982) c. 3; Ashford, supra, note 29 al 497. 

36 For further detalls about the use of nongovernmental lttand:uds and the apphcatior. 
implications see: Baram, Ibid. al 55. 

37 In trus regard the study conducted by the EconomIe Counell of Canada recommendcd that "the 
government sbould rely much Jess on the standards approach 10 redure lDJury than It would hlthcrto, 
if and oRly if other instruments are implemented. ~ For detaùs sec: Manga, Broyles & RcschenthaJer, 
supra, note 34 at 285. 
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workers and employers is through the use of economic incentives.38 By decreasing the 

costs for promoting health and safety, or conversely by increa~ing the cost of health and 

safcty accidcnl'i, the state can crea te a financial incentive for the employer to voluntarily 

take the initiative in Improving the work environment. Traditionally this form of state 

intervention has becn restricted to the adoptiOn of workers compensation schemes, which 

opcrating on the pattern of tinancial contributions he/ped balance the economic analysis in 

t'avour of nsk prevention. 

Although an increased state intervention in the market is bound to raise criticism frorn 

the hard core proponents of the free market, the case of occupational health and safety 

providcs a sufficicntly important objective to justify such policies. The state's role on this 

front can be secn as providing economic incentives and financial subsidies to assist the fmns 

in meetmg the economic costs of health and safety promotion. This assistance nwl not he 

given 10 direct form, but can also he channelled through the subsidising of research facilities, 

mformation agencics, firms involved in the manufacture of health and safety monitoring and 

protection cquipment etc. The provision of tax and budgetary incentives offers another 

alternative.39 The importance of this [orro of state support has yet to obtain adequate 

recognition, but the potentiai for use remains unlimited. 

Another form of economic influence which could provide an incentive is the state's 

procuremcnt power.4O The state is involved annually, directly and indirectly, in the 

procurcment of millions of dollars worth of goods and services. In addition, the state also 

holds responsibilily for the issuance of con tracts and sub-contracts, grants and loans, aIl of 

which provide il with an extraordinary power lhrough which to influence the internai policies 

of the rccipients. The slate's ability to attach conditions and blacklist applicants can he used 

as persuasive threats to ensure compliance with health and safety guidelines. 

Differences in the nature and form of incentives may require the adoption of a variety 

of rncasures to he used as an interrelated group. A proposaI for one such sub-section has 

38 See: Donald S. Dewee, "Economlc Incentives for Controlling Industrial Disease: The Asbestos 
Case" (1986) 15 Journal of Legal Sludlcs 289; Ashford, supra, note 29 al 19. 

39 Baram makes anothcr suggestion in terms of providing government-subsidized insurance in 
high risk areas, 5uch as at nuclear energy faCiUlIes. For dctalls see: Baram, supra, note 3S at 83. 

40 For mor~ detalls on tbis suggestIon see: Michael S. Baram, supra, nOie 35 al 109. 
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been made in the form of an "injury tax", which would provldc a monetary penalty for cach 

injury sustained during the work process. 41 Thesc and other inccntlves can hclp proVIlle 

the state with the desired leverage to promote and mamtam the common IOtcrcst bctwecn 

workers and the management. 

c. Equating the Power Relations 

In the previous chapter one of the main grounds for critlcism agamst the mtcrnal· 

responsibility system was its dependence on the presence of equality amongst the workcn. 

and employe~. The tradition al view had seen workplacc control 10 be the sole prerogatIve 

of the employer and although the subsequent leglslahvc imtlallvcs have recogniscd the nccd 

for cooperation and jomt responsibility, they did httle m practice 10 equalc the rclal1on~hips 

at the power level. The statutes now require the establishment of JOint hcalth and safcty 

committees and recognise certain individual nghts such as the right to refuse unsafc work 

and the right to information. However, the structural incquality betwecn the partlclpanu. and 

the limited scope of the legal rights continue to reOcct thc cmploycr\ dommance. Allhough 

the acknowledgen.ent of equality is an important gain for thc workforcc, unlcss that 

perception is translated into reality through state support thc ~ystcm stands a faIr chance of 

being subverted in the name of equal power. 

As the relationship is and has bcen prone towards employer domination, the ~tate 

should ensure that the workers are provided with the neccssary support, legal and ~tructuraJ, 

to attain an increased equality 10 the relationshlp. In addition to the proVThlon of informatIon 

and knowledge, as discussed in the following section, the state in furthcrancc or i~ oOjectlve 

of enhancing the workers' power could provide them WJth morc effective lcgal nght~. This 

does not mean the provision of addltiona! legislati-rc provision~ or an expansion 10 the 

bureaucratie structure but only refe~ to making the existmg righ~ more practlcal and 

effective. Since it is through the legislatcd rights granting acccss tu mformatlon, 

establishment of Joint health and safety committees and the nght ta refuse unsafc work that 

the state bas sought ta equate tbe parties, suggestions on how thesc rights could bc 

effectively used in furtherance of that purpose forms the basis for this scellon. 

41 See: k.s. Smith, "The Feaslblllty ofan 'InJury Tax' Approach to Occupauonal Safety" Law and 
Ûlntemporary Problems (Summer/Autumn) 730 . 744. Quoted m Manga, Broyles & Reschcnthaler, 
supra, note 34 at 281. 
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J, Joiat Healtb aad Sarety ColDmittees 

Joint labour-management committees are one form of worker participation that was 

chosen in the intemal-responsibility system. In spite of their many benefits, tbe working of 

lhesc commiuces has remained bogged down by the limited scope of their authority and the 

restricted base from which they operate. As detailed in chapter 2, the committees are only 

mandatcd in workplaces employing above a certain minimum number of employees. Even 

there, their activities are restricted by legal boundaries and their recommendations remain 

only advisory in nature. Keeping in view the advisory nature of their functioning and the 

Iimited knowledge and information al base from which they operate, it is not surprising that 

their funclioning has been heavily criticised.42 

Regardless of the actual operation of the committees, data has shown that the presence 

of the commiUee at a workplace is to a large enent dependent upon the rate of unionisation 

al the workplace.43 This relationship between unions and the committees indicates that, 

firstly, the chances of there being a committee at a workplace are higher in unionised 

establishments and, secondly, the effectiveness of their activities is ta large extent dependent 

upon 5uch worker organisations. In view of the minority of unionised workplaces, the fact 

remains that the chances of there being a committee or the available commiuee being 

effective in a majority of the workplaces remains sUght. The problem is also aggravated by 

the large number of smail to medium finns which operate below the limits set for 

establishing the committees. 

The solution in tbis regard has been suggested in the form of enbancing the 

committees' operation al power.44 By providing tbe committee with rcal powers of 

enforcement, 5uch as the power to 5hut down unsafe operations,45 a greater access to 

technical information, enhanced inspection powers including the power to demand external 

42 See: Larry Gauthiers, supra, note 16; Richard Fidler, supra, note 16; Richard Brown, 
"Canadian OccupatJonal Health and Safety Legislation" (1982) 20 Osgoode Hall Law Journal 315. 

43 Sm/bmh, supra, note 16 at 233. 

44 Su: Michael D. Parsons, supra, note 22. 

45 See: Larry Gauthiers, supra, note 16 al 181; Ricbard Fidler, supra, note 16 al 349. 
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testing or monitoring besides heing allowed to conduet the sarne on its own.46 the 

functioning of the comrnittees can he made more responsive to the ris~ at the wnrkplacc. 

To attain the desired level of effectiveness the commiuee needs to play a more important 

role in the decision making process, especially in policy decisions which arc to have a long­

lerm effeet upon the health and safcty of the workers. such as the sctting up of prOdUIf'HOn 

facilities, its design etc., These additional powers nced to bc granted in conJunclion with 

state's informational and prosccutonal support. To ensure thal the bcnclits of the 

committees are not restricted to the large-scale organised sectors alone, the covcrage of the 

Occupational Health and Safety Act should he enended to ail the workplaccs irrcspcctive 

of the numher of employees, though in smaller establishments instead of the commiUce a 

safety representalive could be appointed with similar powers of enforccment.47 

ü. The Rigbt to Information 

The availability of adequate information and knowledge forms a prercquisite for the 

exercise of any statutory right. If a worker is not able ta recognise or identify hazardous 

situations, how can it be expected lhat he would refuse to perform lhat work or refer the 

matter ta the joint health and safety committee? It is only in the presence of information 

and knowledge that the available legal instruments can he utilized. &side the necd to 

generate and disseminate information by the conduet of research, certain kovcls of 

information are already available, but because of employer interests and the natural tcndem:y 

to retain complete autonomy over the decision-making process are not made available to the 

worker. In recognition of tbis reluctance on the employer's part to diwlge such esscnt~~JI 

information, the establishment of statutory rights became essential. However, the practical 

operation of these rights remains deficient.48 

The very structure of these rights operates against the workers. Firstly the worker is 

expected to initiale the dlSClosure by making a request for information. In the absence of 

46 See: Richard Fidler, supra, note 16 al 349. 

47 Ibid. 

48 For drawbacks in the existing right to information see: Elihu D. Richter, "The Worker's Right 
ta Know: Obstacles, Ambigutties and Loopholcs" (1981) 6 J.H.P.P. L. at 339~ Richard Brown, supra, 
nOIe 42 al 91. 
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such a requcst the information that is made available is bound to reHeet just what the 

employer wants to con vey, and furthermore wiU be presented in a manDer intended to 

rcduce the aetual value of its content. How ean a worker in the absence of external support 

bc cxpcctcd to know what to ask or know about the authenticity of the obtained data? In 

situations whcre information is given, voluntarily or in compHance with legislative 

requÏicmcnts, It does not provide sufficient content or cIarity to be fully comprehensible. The 

merc statement that smoking is dangerous can only have a limited effeet, but if personal 

effeet could be detailed the level of understllnding would increase dramatically. The 

information needs ta be supported with the results of the conducted research and illustrated 

through medical effeets presented in a manner which ensures personal relatability. This 

dcficiency is further highlighted in the case of health hazards where the latent nature of the 

effCCLII ean result in undermining the gravity of the risk. Even in cases where the provision 

of information has been legislatively required, the use of contidentiality clauses and statutory 

exceptions containing broad and undetined terms such as "potential economic value", 

"material financial gain" and "material tinancial loss" can act as effective barriers to 

disclosure.49 

State support forms the only means through which these limitations can be tackJed. The 

recently adopted WHIMS structure illustrates the level at which such polices need to be 

adopted and the pivotai role the state has in making these effeetive. However, knowledge 

about the identity of a material or ~ts components is Dot sufficient unless the workers are 

also made ta realise the effects, immediate and long-term, which such substances can 

produce. In tbis regard, beside the role of the state in generating and distributing 

information, what is needed is to provide proppr regulations for employer disclosure. By 

increasing the responsibility of the employer to obtain and disseminate relevant information 

il would not only increase the workers' capability in identifying hazards and demanding 

refonn but wouId also serve to heighten the employers' awareness of the problem. Providing 

the workers with access to their own experts, regular monitoring of the environment, receipt 

of information on present advances and research being conducted, disclosure of in-house 

studies and reports of investigation and inspections, availability of inspectors' reports or 

compliance orders and workmen compensation board data sheets provide sorne of the means 

49 For referenœ to these terms in Ontario's legislative poli~ see: Cbapter 2 note 89 - 90. 
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through which this can be achieved. 

Although it is a littIe idealistic to assume that through legislative provIsIons the 

employer could he forced to dlvu)ge what he seeks to conceal, the cnhancemcnt of workcrs' 

power and the creation of an atmosphere where information can be dcmandcd and obtalflcd 

should go a long way in enhancing the workers' position in the employmcnt rclationship. 

tH. The Right to Refuse Unsafe Work 

The statutory right to refuse unsafe work has formed another method through which 

the state bas sought to alter the power relations at the workplace. The right has cxistcd in 

the common law for quite sorne lime, but the diminishcd chances of succcss and the 

relatively high cost of enforcement in terms of job loss discouraged its practical exerCÎsc. This 

deterrent was also to sorne extent based upon the theories of a voluntary assumption of risk. 

Work hazards were secn as being normal to the Job and the worker on an assumption of full 

knowledge and rationaüty was believed to have voluntarily accepted the employrncnt along 

with the risks involved. 

The same principle now finds recognition in the statutory right with the creation of an 

exception which restricts the right's application in circumstances where the risk is secn as 

being normal to the job. The presence of such arbitral standards which measure "normal" risk 

and determine whether the worker had a reasonable belief of risk still opera te against a frcc 

and fair exercise of the righl. Inadequate information and the fear of reprisais are additlonal 

contributory factors undermining the efficiency of the right. The critena for re.~olving a 

dispute of whether the right was validly exercised or not may have changcd sincc the 

common law but the scope remains the same.50 

Since work refusaI is onIy practical when reasonable grounds cmt to Justify such 

refusai, the right provides on)y a Iimited tool in the hands of the workcrs. Ta cnsure a more 

effective exercise the state has to provide more subjective standards for cvaluation of the 

employees' beliefs. Subject to reasonable limitations his personal fcars and feelings must he 

taken into consideration. The use of the joint health and safety commiltcc for detcrmining 

the validity of such beliefs or deciding upon the risks involved could provide an effective 

50 For additional crittcism of the nght to refuse unsafe work see: Stllibirth, supra, note 16 al 234: 
Richard Brown, "The Right to Refuse Unsafe Work" (1983) 17 U. B. C. L Rev. 1. 
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alternative. The worker should be allowed to rduse work not only from fear of personal job 

hazard but also from the risk created by another's job. As certain hazards are not individual 

specific but affect the complete workplace, strikes on the issues of health and safety should 

be allowed. Howevcr, to prevent an abuse of this right the right to strike should only arise 

aCter the normal complaint procedure has failed to resolve the dispute. The provisions 

prcventing lay-off or other such reprisais need to be expanded to cover other workers 

involved in the process which because of the refusaI may have to be shut down and hence 

muId suffer similar reprisals.51 Provisions in regard to the payment of salary even when 

cm ployees are laid off, as exist in Quebec, would serve to strengthen the right. 

In the exercise of the right, 'the role of the state's regulatory officcrs also cornes into 

consideration, as it is mainly on their decision that the validity of the exercise is decided. In 

this regard, if the employees were to be provided with a greater power to request inspection 

from the state or the committee,52 it would help remove the informational short-fall and 

the Hobson's choice dilemma which the employee faces when confronted with a dangerous 

situation.53 

The effective use of the above stated right, when secn in combination with those 

requiring the provision of information and the establishment of committees. could provide 

the worker with an enhanced workplace leverage to demand a reduction of the health and 

safety risks. Although complete equality is not possible and can never he achieved, by 

assigning the responsibility for health and safety to tbe workers and providing them with tbe 

authority to back it up, the \tate could help establish a better balance between the 

concerned parties. The need for state intervention has time and again been expressed but 

the point of emphasis rcmains the effective nature of that intervention. Merely issuing policy 

statements recognising worker-management equality would not help provide effective 

solutions. Express intervention and the provision of balancing rights are needed to ensure 

that such equality is actuaUy attained in practice. 

51 See: Shllbuth, supra, note 16 at 235. 

52 Richard Brown, supra, note 42 at 101. 

53 RIchard Brown in referring to this dilemma explains it as "refuse and seek statutory protection 
. which May be denied at worst or awarded belatedly at OO5t • or continue to work witb no ngbt to 
force an inquiry by an inspector." Richard Brown, supra, note 42 at 102. 
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D. l'be State as an Educaror aDd IDformatioD Source 

In the previous chapter it was suggested that on the assumption of a common interest 

between labour and management the present trends in reform showed the need for 

enhanced cooperation and mu tuaI accommodation. The analysis in such situations ~aw the 

drawbacks more in tenns of inadequate information and the ncccssity for improvcd 

education rather than an adversarial outlook. Although the presence of such a common 

interest has become a question of dispute most authonties would acccpt that adequate 

knowledge and information are essential components of both systems of regulahon.54 Even 

the most ardent free market proponents agree that the market fails to provlde an adcquate 

'level of sueh information, especially in the case of the worker.55 

ln such situations the state role assumes significance, as the structural bias against 

sufficient worker knowledge (and employer ignorance to a somcwhat lesser extent) can unly 

be remedied with external state support. The state's role within the system bccomc.~ that of 

ensuring the availability and generation of an adequate and comprehensible supply of heaIth 

and safety information. This can he achieved through the subsidising of research fadhdcs, 

providing support to labour for the dissemination of information and provldmg statulory 

requirements which ensure greater access to information held by the employer. In addition 

the govemment itself contains a substantial power of disclosure through the public agencics 

and by means of adverse publicity can effectively bring the public pressure ta bear on the 

deviant parties.56 By ensuring availability of sufficient and reliable information and public 

condemnation of activities which constitute a health and safety risk the state can provide 

effective support to the workers in promoting health and safety. 

1. l'be GeDenlioD of lnformatioD 

Considering the resources required to obtain relatively authenticated results, the latent 

nature of the symptoms in the case of health rcsearch and the rate at which new substances 

are being developed or combinations being tried, generating information for every aspect of 

S4 See: Ashford, supra, note 29 at 15. 

SS For details see: W. Kip Viscusi, Risk by Choice (Cambridge: Harvard Umversny Press, 1983). 

56 For furtber information on tbis aspect of government influence sec: MIchael S. Baram, supra, 
note 35 at 119. 
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the workplace risk is not a very practicaJ proposition. This does not me an that the task 

should be given up as hopeless, but goes to show the magnitude of the problem and the 

amount of resources, tlme and participation that would be required.57 Sadly, research on 

occupatlOnal hcalth and safety to date has not received the attention it deserves. The state 

too has withheld its hand and the major sources continue to be the management-supported 

rcscarch facllitics. A1though it would be incorrect to portray the information generated from 

such research as biased or unreliable, management's association with the projects and its 

discrction over the natu:e and direction of research could influence the results obtained, 

white the subjective perceptions created by such involvement could lead the workers to view 

such information with a level of distrust, irrespective of the scientific facts. 

An incrcased statc role in the generation of risk uUormation is essential to ensure that 

the process is speeded up and retain., an autonomous image. In this regard, support can 

come through the direct funding of privatp. research facilities or the establishment of state 

research institutions. Universities and medical research establishments provide the other 

sources. The establishment of a research fund with contributions from the govemment, the 

employers and the workers has also becn mooted and could provide an alternative option. 

Further, an increased emphasis needs to he given to emerging health hazards which are a 

consequence of the relationship between workers and environmental influences. 

Psychological and emotional problems are emerging as the occupational hazards of the 

century and in view of the paucity of Tlledical research require increased research in those 

sectors. Developing technologies and ncw substances require priority attention as by 

controlling and reguJating their introduction, a long term solution to the health and safety 

risks bccomes more attainable.58 

Even when the barriers of employee mobility, inadequate "ackground data and the 

confidential nature of certain information continues to bamper effectbe research, tbe state's 

administrative structure and financial capabilities place it in a better position than 

participants in generating the relevant information. It is evident that constraints for effective 

generation of information are many and will remain. What is needed is leadership and the 

57 For a more comprehensive revicw of the informational aspects in tbe 1: ealth and safety arena 
see: Ashford, supra, note 29 al 15, 96, and 482. 

58 Ashford, supra, note 1.09 at 16. 
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will to work in spite of such limitations. 

li. Distribution of Information 

In the presence of an adequate supply of health and safety information, the problcm 

then becomes that of distribution. If the persons most conccrncd and affcclcd by the health 

and safety risks remain uninformed or ignorant about the dangers, it would he of httle use 

to generate such information or provide elaborate schemes for preventton. The problcm lic..'! 

not only in ensuring that the information reaches the conccrned partIes, but also that thcy 

understand and appreciate the gravity and value of its content. The style of prc..'Icntatlon and 

the message sought to he oonveyed both have to he fashioned al a levcl comprehenslblc (0 

the listener.59 

The unstructured level at which information is presently generaled creatcs an unequal 

access, allowing vested interests the opportunity to withhold or distort damaging information. 

This conversion of vital and essential information into a bargaining and political {ool to he 

used by thase with greater access in favour of their personal and short-term inlerests 

constitutes a serious limitation in effecting improvements at the workplace. In addition, the 

intricate web of legal rights which allow confidenhality and the withholdmg of certain 

essential data illustrate the point that ensuring efficient distnbutian is not a matter bcst left 

to market determinantsf,() The problem is serious and the rcsultant damage of sufficient 

gravity to warrant state intervention and support. 

The state's role in distribution of information applies with equal importance ta workers, 

employers, professionals and the public although the greatest ernphasis needs ta rernain on 

worker education. For the workers the scope of coverage could be categorised under thrcc 

headings: 

a) Worker education and information in respect of their legal rights, inc\uding the proccsscs 
through which such rights can he exercised. 
b) The distribution of technical information regarding the risks prevalent at the workplacc. 
c) Training of the workers for more effective recognition, prevention and monitoring of the 

59 For details about worker problems in understanding the aval1able information see: Ehhu D. 
Richter, supra, note 48. 

60 See: Ashford, supra, note 29 at 16. 
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potential huards.61 

The second two categories are of significance as it is only in the presence of a trained 

and knowledgable workforce that the demands for reform would obtain the desired results. 

Also the worker's ability to exercise his stQtutory rights and the working of the joint health 

and safety committees are to a great extent dependent upon the availability of informational 

support. 

The distribution of information should not he restricted to the direct methods alone 

as a wcek or two of training or the provision of safety and health literature is not sufficient 

to improve the situation. However, it would permit a more efficient monitoring of the 

situation and provide hetter feedback for future regulation and research. In addition, the 

knowledge obtained would ensure that in case of doubt or perceived risk the worker or 

employer would he more likely to ask for professional advice. In tbis manner there would 

be an increase in regulatory demands coming from within the workplace ratheI than 

complete reliance on periodical inspections ta remedy risk-prone conditions. 

In addition to seeing that the generated information is effectively distributed, the state 

also has a rcsponsibility to ensure that the available information is then put to effective use. 

In relation to the workplace, tbis translates into policies of persuasion and prosecution. In 

regard to employer decision-making an added effort is required as in spite of the available 

information sorne employers May choose to ignore the dangerous nature of the process or 

despite available alternative materials and safety equipment may refuse to effect the 

necessary changes. In thase situations an important objective of public policy becomes the 

creation of public awareness and the promotion of concem through the generation of risk 

information and public condemnation of the parties' actions. The state's administrative 

machinery is ideaUy suited for this purpose and could have effective consequences if used 

in the right manner. In the present age of increased public awareness, the adverse publicity 

can have serious consequences for the concemed employers and force them to make 

voluntary changes even where strict and extensive regulations have failed. 

61 See: Ashford, supra, Dote 29 at 482. 
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E. MaD power DevelopmeDt 

Occupational health and safety has evolved from being scen as a mcre sub-issue 10 the 

business world to a field in itself. Characterised by the need for a high degrec of expertise 

in areas ranging frorn Medicine to engineering the man power requircrnents of this field arc 

cause for serious concem.62 The serious deficicncies in the cxisting manpowcr avallabihty 

ernphasise the need for developrnent of a long-terrn manpower polk)' which could help 

provide the industry with the numher of skilled and technically-capable personnel so csscntlal 

for enhancing the workplace health and safety. The man power needs in the occupational 

health and safety field can he classified into four categories -

a. Enforcernent personnel. 
b. Researchers who help identify and monitor the risk at the workplace. 
c. Personnel involved in preventing and protecting the worker from the health and safcty 
risks including those who treat the workers from the ill effects of cxposurc to those risks. 
d. Persans who can tcach and communicate the skills necded in each of the previous sub­
sections.63 

The creation of an adequate supply of professionals in each of the abave categories 

involves a substantial period of time, as the leaming curve in each catcgory is structured in 

relation to the level of specialisation required. Ensuring the provision of a sufficlent numbcr 

of trained personnel would require changes in the educational and SOCial structures, 

something which can only he done at the state level. Policy dccisions on the choice of 

intellectual capability required, the time pcriod of training, the responslbility for incurring 

the cost of such education, the tinancial incentives and returns which the professionals would 

require and desire, the re-training schedules and the generation of a class status in addition 

to the motivational and commitment issues are aU important considerations which the state 

needs to determine. 

The state in tbis area can help by establishing a broader polk)' guideline to restructure 

the present imbalance and helping in the generation of an adequate supply of occupational 

health and safety personnel. As the field is covered by a vast number of disciplines and 

requires the coordinated expertise of various professionals, the required structural reforms 

are only possible if undertaken at the state level. Keeping in mind the false images of an 

62 Ashford, supra, note 29 at 426. 

63 Ibid. at 426. 
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adequate supply that the market generates as compared to the socially desirable needs, the 

state should seek to increase the availability of trained personnel while at the same time 

ensuring that the industry responds to the increased supply. ln rejecting the common interest 

and cquality assumptions and viewing the shift towards increased worker participation it is 

going to he thelle profcssio'lals who would pcoVJde the informational and technical support 

to the state and the mdustry. For that purpose it is also essential that their neutrality he 

ensured, as bias in favour of any one party could undermine the desired objectives. Infusing 

in them the motivation and commitments, the desire should he for the creation of a separate 

class which operatmg from its status position could retain a measure of autonomy in decision 

making. 

The mcasures to achieve tbis objective of man power development could be directed 

through incrcasing the subsidization of health and safety education, increasing the availability 

of training programmes, providing training grants and supporting unions in their efforts at 

increasing their knowledge of health and safety issues. By increasing public awareness and 

ensuring a better regulation of the statutory norms the state could create a ripple effeet to 

increase the demand for such professionals. Mandatory staffing poliCles rlnd increased worker 

awareness would itself create the promotion of carcer opportunities which are essential to 

enhance the status and future of a professional field. 

The legislated standards, govemment attention and public awareness are already 

creating the conditions which could increase the demand for such professionals. What 

remains is to ensure that the supply meets the demand. The market alone is incapable of 

ensuring the availability of a sufficient number of capable and skilled personnel or when 

available to ensure that they are effectively distributed. The reluctance of the employers and 

the inab;lity of the workers to invest the resources necessary in generating such manpower 

resources have caused the situation to further deteriorate. Even the government h9~ lagged 

behind in its role of supporting the man power development. What little support hal) becn 

provided has concentrated on the safety aspect of the problem as that has generally received 

more attention even in the legislated initiatives. The disregard shown to the health sector, 

by both industry and the govemment, has contributed to an already-distorted manpower 

market. 

On the whole, the state's role for occupational health and safety manpower 

development cannot he overstated. The need for a coordinated multi-disciplinary effort is 
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essential in reducing the workplace risks and the state could provide the nccessary guiding 

authority to bring that about. 

F. Legislative Initiatives in Related Aras 

Any form of state aCbvity can he related to occupational health and safety but sorne 

areas find a doser, more direct, relation than others, such as the cnvironment, product safety 

and public health fie1ds.64 Legislative initiatives in these arcas can provIlle an effectIve 

means of controlling the levels of workplace risk. 

The environment and its importance in our lIves ha." found ncw recognitIon wtth the 

increased public awarends. The state has traditionally played an important role in 

environment control but that role has seen significant changes m reccnt yeaTS. State 

regulation of the air, water and natural resources farm only a part of the comprehensive 

state involvement in the environmentaJ field. Ail such statc regulatlon has an intluential 

effect upon the industrial health and safety policy. The inter -disclphnary ml1uencc is not 

restricted to the environmental field alone but can transverse across ail tines of state 

regulation from product safety tl' economic poli,-)'. To provide another example in the 

specifie case of consumer protection legislation, the state is under constant pre~sulc to 

proteet the health of those who will ultimately consume the products. Accordmgly, extensive 

state responsibility bas been assumed for regulating the effecti .... eness of drugs, the safety of 

food stuffs, medical equipment and Many other such products, ail of which affect the 

occupation al heaith and safety concerns of the workers. Unfortunatc/y inter-jurisdictional 

problems and internaI coordination and cooperation betwecn the various agencics is not 

always at the most efficient Ievels. Regulations at cross purposcs, duplication and 

bureaucratie eDIorccment polices can complieate ISSues and cause a wa~lagc of scarce 

resources. Witb an increase in specialisation this may only ilIustrate a sm ail aspect of what 

we May sec in the future. 

What is required is the promotion of common policy outlines wlth cIear obJcctives and 

a system of internaI control. A clarity of objeetives would proVlde these agencics with the 

common ground they require for coordinated action. As the state is responsible for the 

64 For a dISCUSSion on these related fields see: Joseph F. Follman, Jr., Thi! EconomieS of 
Industrial Health: History, Theory, PractlCe (New York: AMACOM, 1978) 211. 
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conduct of these agencies, it then becomes the responsibtlity of the state ta ensure the c1arity 

and direction in action. Effective and cIear policy gUlde/ines and rcgulation could ensurc 

better cooperation and coordination amongst these players. Of special Importance are those 

involved .n the public health efforts as in the absence of preventive contrais it is they who 

bear the full brunt of the increascd social health problem. Since the overall purpose of the 

public health programme is to reducc unneccssary Illness, their relation to industrial heaJth 

and safcty is sclf-evldent. 

An IOcreased statc effort in these related areas and better coordination of those 

involvcd ID gcncral cnvironment concerns with those interested in the specifie work 

cnvlronrncnts can prevent duplication and wastage of resources. This would aIso pravide a 

pool of inter-di!.clplinary mtellectual resource which would work more efficiently at providing 

solutIons for the intricate hcalth and safety problems. 

CONCLUSION 

In conclusion wc can safely say that, although there is a growing willing and recognition 

of the bcnefits of an increased delegation of responsibility and authority in the regulation 

of occupational health and safety, the need for strong state enforcement rernains. The state's 

mtercst in preventmg and cornpensating for occupational health and safety hazards has 

important and legltimate justifications. The structure demands participation from workers, 

employers and the state, however, the exact nature and instruments for such participation 

rernain the subjects of controversy. 
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CONCLUSION 

In the preceding chapters an attempt has becn made to obtain a measurc of danty on 

the state's role in the regulation of occupational hcalth and safety. lt becomes clear th,u m 

regulating or promoting reform at the workplace the issues involved assume a bw,)(Jcr focu!> 

than economic considerations alone Ethlcal. social. psychologlcal ,md politlcal quclItlons .IfC 

as much a part of the debate as the economic aspects though the dcgree of consideration 

given ta each factor may vary wlth each situatIOn. Simllarly m projcctmg the nccll lm ,1 ~lale 

raIe in the admmistrative regimc the attempt is not te, promotc the !.tate ccntrali~\t law al> the 

sole alternative but the perspective prcsented is that of regulatory plurah~m. 

Even when a maJority of the apmlons have !.een !.latc regulatu)fi m term!> of .m 

increase in progressive ru le making and external rcgulatian, the present l>tudy whilc 

acknowledgmg the benefits of these stratcgies also rccogniscs the necd lor enhanccd workcr­

employer participation. In rejecting both cxtremcs of complete l>tale dommation and 

complete replacement of the state in occupatlonal h('alth and safcty rcgulatlon the crnphdlll~ 

is on a better coordination and cooperation bctwecn the public and pnvate rcgulatory 

structures, with each proVlding support to the other. AJthough It would bc naive 10 ;I. .. ~ume 

that an ideal system could be established which would sat1~fy ail intcreM.!., the procc.'>l> 01 

continuous improvements and attempts ta move a stcp doser to that ideal provlde Impetus 

for re-evaluation of the present policies. In relation ta workcrs' hcalth and sa(cty the 

importance of any measure to make the structure more effective and effiCient cannot he 

understated. 

As secn in chapters 1 and 2 on obtaining sufficlent justification for mterventlon in the 

private market sphere the state in adopting a purely admimstratlve approach failcd to 

provide the required support for reducmg the workplace hazards. Problcms in regard to the 

economics, enforcement constraints, procedures adopted in formulation of rule.\, advanccs 

in the marketplace and a lack of information and capablhty helpcd prompt the nccd to rc­

evaluate the state administrative strategy and promo te grcater ~c1f-rchancc arnong,'>t the 

participants. ThIS change In thinking was also supported by the necd to promotc the workcrs' 

authority to deal with the practical problems of the workplacc which rcquired ddlly and 

continuous oversight. The process of transformation was markcd by the adoptum of the 
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statutory rights mandating the establIShment of the joint heaJth and safety committees, the 

Tight to information and the rigbt to refuse unsafe work. However the process of sbifting 

from one strategy for enforcement to another can often lead to undesirable results. 

In chapter 3 the discussion brought out the fact that the internal-responsibility system 

is faced with certam structuraJ limitations whieh restrict its influence to certain areas. In 

consideration of the limited nature of the worker-employer capability and outlooks the need 

for formulation of broader policies and strategies Justified the retention of a state presence. 

Besides these generaJ considerations, the inabiJity of the workers to make the system work 

in the presence of employer incentives for non-compliance, emphasises the state's essential 

role. Even as the need for enhancing worker participation remains an important objective 

the faet has also come to he recognised that the state too constitutes an important player 

in the field of occupational health and sarety. In addition to providing essentiaJ support to 

the workers, in promoting equality and an identity of interest in their relationship with the 

management, the state as a social field itself provides an independent and powerful influence 

on the empJoyers' decision making process. In lhat context state actions provide a useful tool 

for enhancing the health and safety at the workplaC('. The need, as expressed eartier, is for 

viewing the regulatory system as a cooperative process involving a1l three parties concemed 

and not as the first step in replacing state regulation with self-regulation as is presently heing 

done. 

Adoption and promotion of the self-rt;.gulatory ideology has caused the traditional role 

models of the participants to face alteration. This alteration has affected not only the 

empJoyers ~nd the workers but the state as weil. Here the need is for extreme caution as in 

the absence of regulatory clarity the tluid and transitional nature of the refonn process cao 

not only produce undesirable results but can aOO undermine the gains attained in the past. 

Each of the participants in the occupational health and safety process bear the responsibility 

for ensuring that the pace of workplace refonn receives the momentum it deserves. 

Employers have one of the most signifir.ant roles to play as tbey bear the responsibility 

of tbe workplace risks. Besides the economic costs the employers are increasingly becoming 

aware of tbe non-economic consequences of a bigh-risk workplace. Cbanges in attitude 

towards accident causation and labour as a production input in general have prompted an 

increased commitment towards the health and safety programmes at tbe workplace. In 

addition the shifts in tbe nature of the risks which now affect not only the firm's workers but 
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get transferred to the public have caused the issues to rcceive widc public attention and have 

awakened management to the reality that they too can fall prey to the hazards which they 

crea te. In spite of these limited advancements a maJority of employcrs still fall 10 rcspond 

positively to the voluntary compliance measures. Short-term cconomic considerations. 

structural imbalances, inadequate information sources and nature and form of the 

organisations still present significant hurdles in promoting voluntary compliancc. 

Workers, who have tiU now remained relatively inactive, alSl' have a significant role 10 

play. Besides demands over the wage rates and economic incentivcs, health and safcty 

concerns form an important part of the employment demands. Howcver, factors such ali 

inadequate information, knowledge, capacity and motivation continue to support employer 

domination of the relationship. ln the absence of collective negotiating power the focus time 

and again forces them to turn towards the state for regulatory support. Even in situations 

where they possess sufficient organisational strength external complexities compel rcliancc 

on the state's support. 

The role of the state in such circumstances is of considerable significance. Even though 

the exact nature of the state actions would de pend to a considerable extent on the degrec 

of voluntary compliance by the employers, or the strength of the workers in certam 

situations, the state relains the sole capacity for effective action. Its widcr area of influence 

and expanded outlook allow it certain regulatory advantages not available to the othcr 

participants. Even then the extent and nature of the state's intervention remains the subject 

of dispute. Questions about tbe cost of such intervention, its effeet upon the compctitiveness 

of the concerns, its influeDce on the economic situations of the country, unemployment and 

the provision of essential services continue to etude effective solutions. The conclusion, 

however, remains tbat the state's role in occupational health and safety retains ils legitimacy. 
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