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ABSTRACT

Sustainable development re:uires the integration of ecological und social concerns
into economic activities. Recent trends tn environmenial impact «ssessment [EIA]
suggest the eventual use of the EIA process to link socio-environmental attrthutes with

economic decision-making thus allowing for the transition towards a sustamable future.

This thesis is an examination of the proposed Federal Environmental Impact
Assessment Act of Canada and the extent to which its provistons seek to ensure a move

towards sustainable development.
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AVANT-PROPOS

Le développement durable requiert l'intégration des considérations socio-
environnementales dans les activités économiques. Les évaluations environnementales
et leurs récents développements pourraient étre utilisés dans ce but et ce faisant favoriser
une tramsition vers wn futur ou l'environnement, le social et 'économie seront intimement

liés.

Cette thése examine la nouvelle loi canadienne sur l'évaluation environnementale
et la mesure dans laquelle ses dispositions visent a assurer la mise en oeuvre du

développement durable.
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"The next few decades are cructal The ime has come to break out of past paiterns
Attempts 1o maintain sodal and ecological stability through old approaches to
development and environmental protection will increase instabuity  Secunty must be
sought through change” !

INTRODUCTION

In 1987, the Brundtland Commission brought the concept of sustainable
development into the publhic arena” and highlighted the tensions between economic
expansion and environmental protection.’ One of the most important challenges
ot the twilight years of this century and the early decades of the 21st century will be

the implementation of this concept.*

Cunada was the tirst country to endorse the ideas and proposals of the
Brundtlany 7 ommussion, Canada also has the distinction of being one of the first
countries i the world to adopt comprehensive legislation requiring environmental
impact assessments tor various economic development projects. Recently, the federal
government announced its intention to make further legislative changes in order to
protect the environment more effectively. Some commentators on environmental

issues have suggested that an essential element of a world-wide move toward

! World Commission on Environment and Development, Our Common Future (Oxford: Oxford
University Press, 1987) at 22 [herenafter Brundtland Report]. The World Commission was appointed
by the General Assembly of the United Nations and chaired by Norwegian Prime Minister Gro
Harlem Brundtland The Commusstoners’ task was to formulate a "global agenda for change”.

2 J O Saunders, "The Path to Sustainable Development: A Role for Law™ in J.O. Saunders, ed.,
The Legal Challenge of Sustaimable Development (Calgary: University of Calgary, 1989) 1 at 1
|Saunders]

P WE Rees, "A Role for Environmental Assessment 1n Achieving Sustainable Development”
(1988) 8 4 Environriental Impact Assessment Review 273 at 273 [Rees).

4P.S Elder & W A. Ross, "How 1o Ensure that Developments are Environmentally Sustainable”
in J.O Saunders, ed | The Legal Challenge of Sustainable Development (Calgary: University of Calgary,
1989) 124 at 125 |Elder & Ross).



sustainable development is the requirement to undertake of Environmental Impact

Assessments [ETA]” for any and all economic and soctal development imtiatives.”

This work examines the viability and etfectiveness ot the Canadian tederal
government’s attempts to utihse EIA as an important element i ity environmental
protection agenda. It proposes to identity the deological buases and policy reasons
that underlie the particular model of EIA chosen by Canada, and to assess the
degree to which the new Federal EIA Act has been successtul in achieving at's
legislative mandate. Particular attention will be paid to establishing whether, and it
so how, the proposed changes will enhance Canada’s ability to protect ats
environment as well as to ensure sustainable torms ot development. Two of the
more important clements of EIA legislation in this context are the state’s ability to
enforce the legislation and its stated willingness to engage in long term monutoring
of environmental impacts. Indeed, without legislatively authorised entorcement and
follow-up programs, EIA will not enhance the movement towards sustamnable

development.

Chapter I introduces and discusses the "Brundtlandian notions"” of sustainable
development. A detailed description of what is actually meant by the acronym "EIA"
follows subsequently. The etfectiveness of new EIA processes will be evaluated by
comparing and contrasting it to the older, reactive, and backward looking approach
to environmental protection. Finally, this chapter will establish the necessary link

between EIA and the concept of sustainable development.

> The term Environmental Impact Assessment [EIA] will be used throughout this study.
However, it should be noted that many contributors to the relevant literature are incrcasingly
speaking about Environmental Assessment {EA] in order to more clearly illustrate the expanding
scope and new fields encompassed by this process.

6 Rees, supra, note 3 at 274; P.J. Jawbs & B Sadler, ¢d, Sustainable Development and
Environmental Assessment: Perspectives on Planning for a Common Future a Background Paper
Prepared for the Canadian Environmental Assessment Research Counal (Ottawa CEARC, 1991) at
1 [Jacobs & Sadler].



Chapter 11 and III analyze the principal EIA process’ required by the new
federal Environmental Impact Assessment Act. Chapter I describes of the procedural
steps contained in the pre-assessment stage, while Chapter 11T presents the full
assessment phase ot the proposed tederal EIA process. The cnitique ot the
prospective legislation is premsed on the beliet that only a strong and etficient EIA
scheme can lead humankind towards its ultimate goal of achieving sustainable

development.

Chapter IV contains an examination of the implementation mechanisms as
well as a enitique of the post-approval phase of EIA. With respect to implementation
procedures, it will be concluded, contrary to some environmentalists’ criticism, that
the proposed tederal EIA contains an efficient implementation mechanism. The
sccond part ot this chapter focuses on post-project actions. First, the Canadian
legislative rationale tor ongoing monitoring of environmental impacts is examined.
Then, the post-approval provisions of the new Act are compared with those
contained 1n the 1984 tederal EIA process. It is concluded that the proposed
legislation, although deficient 1n details, will, if nigorously and consistently applied,
provide tor ongoing monitoring of the environmental effects of a project, the
auditing of the etficiency of the EIA process as well as increasing the scientific

knowledge that will be transmitted to future environmental impacts assessments.

The conclusions will summarize what was presented in the four preceding
chapters as well as tracing the future trends EIA should follow if sustainable

development is to be more than only a promising idea.

? Description of the main process 1s contained in sections 1 to 39 of the new Act.




CHAPTER I: THE ENVIRONMENTAL IMPACT ASSESSMENT PROCESS

A. "BRUNDTLANDIAN" NOTIONS OF SUSTAINABLE DEVELOPMENT

The drniving force behind sustainable development is the deepening and
pervasive state of our contemporary environment/development problematique.®
Indeed. the environmental and socio-political woes that the world now taces are too
familiar. Almost every day, the media inundate us with news o tamine, imcreasing
poverty, transnational shipments of waste, tropical detorestation, expanding
desertification of arable land, the thinning of the ozone layer and global warnung
Exploding levels of population, poverty, rampant consumerism or increasing growth,
production, and material wealth are seen as both causes and cffects of these
problems. The landmark Report of the Brundtland Commission corroborates the
validity of these news stories. Consequently, the Report stresses the urgent need tor
changing socio-economic and ecological goals and values in order to achieve fasting

. . [y
relationships between people and nature as well as among peoples.”

Similar ideas, such as development that permits the achievement of human
needs and yet does not foreclose the ones of future generations, can be traced to the
beginning of the conservation movement.'? Nevertheless, the term “sustiunable
development” was first coined in the 1970’ and since then has evolved considerably.

In the beginning, sustainable development was nothing more than the simple

8 Jacobs & Sadler, supra, note 6 at 4.
? Ibid. at 1.

10 pud. at 10.



addition ot environmental considerations 1nto economic activities.!!  Different

events in the 1980°s. however. hive brought 4 clearer articulation ot the principle:
sustamnable development s aimed at not only "adding” but "integrating” biophysical
criteriin tor sustwnability with other hurman needs and values.!>  This broader
perception of sustainable development is tirst to be tound n the {ocument Living
Resource Consenation for Sustainable Development claborated by the Conservation
of Nature and Natural Resources (IUCN 1980)."  This World Conservation
Strategy states, in particular, that sustainable development:

st take account of social and ecological factors, as well as economic

ones; of the living and non-living resource base; and of the long-term as

well ay the short-term advantages and disadvantages of altemative

actions."

Other conferences and documents, following the release of the ITUCN
document, fortitied the message of sustainable devek)pmcnt.15 However, it was

the launch ot the Report of the World Commission on Environment and

Development that spread the concept of sustamable development throughout over

t1's, Holtz, "Environmental Assessment and Sustatnable Development: Exploring the Relationship",
in Jacobs & Sadler, supra, note 6 at 93 [Holtz|,

12 Ibid. at 94 & Y6; Jacobs & Sadler, supra, note 6 at 10,

3 JE Gardner, "The Elephant and the Nine Blind Men: An Iniial Review of Environmental
Assessment and Related Processes in Support of Sustainable Development”, 1n Jacobs & Sadler, supra,
note 6 at 36 [Gardner|

B IUCN, World Consenation Strategy. Lning Resource Conservation for Sustainable Development
(Gland, Switzerland: ITUCN/UNEP/WWE, 1980).

'S These events are. the report of the North-South Commussion (1981); the proclamatton of the
UN. World Charter tor Nawre (1982); the World Industry Conference on Environmental
Management (1984) and the Ottawa Conference on Conservation and Development: Implementing
the World Conservation Strategy (1986), Jacobs & Sadler, supra, note 6 at 11, Holtz, supra, note 11
at ve.




the world and made pohtcians. private sectors, as well as environmental groups

endorse it as a goal tor present and tuture decisions. '

Brietly. the Report contaimns the tollowing: tirstly, 1t contirms the seventy, at
both the national and international levels, of the actual environment, development
situation which 15 worseming trom day to day. It states that due o the
interdependence ot the environment and development only a broad mtegrated

perspective can effectively deal both issues.!’

Thirdly, this new and  broad
approach must also recognise that the basic needs ot the poorest in the world must
be given priority. Indeed, inequality between the industnial and develk g countries
must dimimish and poverty elimmated.' Consequently, the Commussion calls tor
a rethinking of the development path taken by the more developed countries and
it urges the less developed countries to avold the economic development models
followed by advanced capitalist societies in North America and Furope, as well as
by Japan and other newly industrialised nations. As such, the new path of sustamable

development required by the Brundtland Commussion 1s:

“a process of change in which the exploitation of resources, the direction

of investment, the orientation of technological development and

institutional change are made consistent with future as well as present
19

needs".

16 p s. Elder, "Sustainability" (1991) 36 McGull L.J. 831 at 832 [herenafier Sustanability|.
17 Jacabs & Sadler, supra, note 6 at 12.

18 As noted by Sadler, one of the main driving concerns of the Commission was to climinate
poverty and stop the widening of the gap of in¢quality between the industnial and developing
countries; B Sadler, "Sustainablc Development, Northern Realitics and  the Design and
Implementation of Conservation Strategies” in E Smith, ¢d, Sustainable Development [hrough
Northerm Conservation Strategres (Banff, The Banif Centre School of Management Unmiversity of
Calgary Press, 1990) at XI

19 Brundtland Repon, supra, note 1 at 9.



And sustainable development in the Brundtland Report has been described
as “development that meets the needs to the present without compromising the ability

R . w2
of future generations to meet their own needs 20

But, as some observers have noted, these detimtions are very general and
their translation into action may involve the making ot social choices that have far
reaching cunsﬁqucnccs."" Consequently, industrialised countries fear that there is,
embedded m the concept ot sustainable development, a search for "economic justice”
that would lead to the redistribution ot the world’s resources in tavour of less
developed countries. If this were to happen, it would of course necessitate a
sigmificant reduction 1n the income and consumption patterns ot the more developed
countries.?2 On the other hand, the "have not" countries balk at the idea of having
to curtail their expectations of the fruits of economic development long enjoyed by
residents of the "have" nations. They wonder about why must they control their
populition g,mwth,21 or scale back their economic and social development plans,
or use less environmentally harmtul but much more costly processes, when they are

at best only mmimally responsible for the current environmental crisis.?*

20 Brunditand Report, supra, note 1 at 8 & 43.

21 Rees observes that, given the nature of emerging ecological and social constraints, the
diminution of the present inequalities in standards between and within the "have" and "have not”
countries "will almost certainly require that the rich reduce both present consumption and future
expectations’, W. Rees, "Economies, Ecology, and the Role of Environmental Assessment in
Achiceving Sustainable Development”, 1n Jacobs & Sadler, supra, note 6 at 128 {hereinafter Achieving
Sustanable Development). Boothroyd explicitly states that fair sustainable development, a subset of
sustaiabie development, "requires the rich to reduce their consumption”; P. Boothroyd, "On Using
Environmental Assessment to Promote Fair Sustainable Development” in Jacobs & Sadler, supra,
note 6 at 143 [Boothroyd|

2 Sustamnability, supra, note 16 at 837.

2V Ibud at 837,

3

4 Apart trom its lack of practical meaning, sustainable development raises another problem. The
Brundtland Commission has equated sustainable development with "a more rapid economic growth”
in both industnalized and developing countries As such, a growth rate of 4% 1s advanced 1n the

Report. But for some who view the present level of development being the root of today’s

7




Notwithstanding the lack of speciticity in defining and eftecting the nonon of
sustainable development. the Brundtland Report does provide some hints as to the
changes in perspective, 1deology and action on the part ot the world community that
the Commussioners beieve are necessary in order to protect the enviromment The
Report suggests that, in order to achieve sustnable development, there must be
action and co-operation at both the national and international levels with respect to
the issues of population control, plant and ammal husbandry, energy use and

conservation and industnal policy to name a tew.”

Further, the type, level, and manner of national and mternational action that
the Report calls for is quite ditferent trom what 15 now common. It involves decision-
making that treats ecological and economic matters on an equal tootung.™® 1ty
important to recognise that this merging of environmental and econonue
considerations 1in decision-making 15 the second most important principle of the

Brundtland Report.”’

In tormulating this second principle, the Comnussion had

to reconcile economic and ecological concerns, previously thought to be
. 9 .

conflict.® The Report recognises that:

"Development cannot subsist upon a deteriorating environmental resource

base; the environment cannot be protected where growth leaves out of
] . (

account the costs of environmental destruction”.”’

environmental and socio-political problems, the very possibility of sustainable development 1
questioned; sce Brundiland Report, supra, note 1 at 50-51; Saunders, supra, note 2 at 9, Rees, supra,
note 3 at 274,

25 Brundtland Repont, supra, note 1 at 308

2 Ibid. at 62.

27, Starke, Signs of Hope: Working Towards Our Common Future (Oxford: Oxford University
Press, 1990) at 9 [Starke].

28 Brundtland Repon, supra, note 1 at 62,

29 Ibid. ar 37.



The Commussion notes that sectoral fragmentation of responsibility is the
0

cause of many of the environmental/development problems.’ It comments upon
the all too tamihar tendency of sectoral organizations o pursue sectoral objectives
and to treat undesirable impacts on other sectars as side ettects unless the eftects
arc so severe that they are compelled to deal with them. According to the
Commission, the way to counteract the problem of division of responsibility 1s by
ensuring that ecological dimensions of policy be considered at the same time as the

cconomig, trade, energy, agricultural, industnial and other dimensions.*!

However, the changes needed in our actual development models as well as
the tools as presented by the Commissioners remain of a very general nature. And
as to date, beyond the mmpression that sustainable development is any form of
development that does not detenorate the environmental, social, economical or
pohtical systems upon which it exists,*? there 1s still no common and universally

accepted defimtion of the concept of sustainable development.*® Consequently,

30 Rees notes that the orgamzation of government which breaks the biosphere 1nto separatc
clements (hisheries, torestry, land and water, energy) reflects the outlook our society has on nature.
The stll prevanling saienufic understanding of the world view of western political economy finds 1ts
roots in the 19th-century saientitic rationality and technological efficiency. The environment 1s seen
ds wolated, imdividual resources base that can be tapped n order to fulftl our material needs and
wints, Achieving Sustainable Development, supra, note 21 at 124. However, 1t should be noted that
duce 10 the farlure of our actual tramework to solve the existing ecological crisis, new thinkings are
aimed at restructuring the western approaches to the world. For example, the Gaian Earth
perspective, Jacobs & Sadler, supra, note 6 at 6 & 7.

Mo at 313,

2 Achieving Sustainable Development, supra, note 21 at 128. As noted by Jacobs and Sadler, “the
key goals [ of sustainable development] might be specified as:
-mecting basic human needs for matenial welfare;
-marntamng the ccologeeal mtegnity of natural systems, and
-providing for equity, social justice, and choice of lifestyle (Jacobs & Sadler, supra, note 6 at 13)
Sce also Gardner's paper which elaborates the principles or components of sustainable development,
supra, note 13 41 35

WBD Clark, "The Relcuonship of Sustarnable Development and Environmental Assessment,
Planming, and Management”, 1n Jacobs & Sadler, supra, note 6 at 115 [Clark]; sce also D.M.
Liverman and others, "Global Sustainability: Toward Measurement” (1988) 12.2 Environmental
Management 133 at 133 [herenafter Global Sustainabiliry] This article examines attempts to measure

9




the principle and the practical measures it implies are open to many

interpretations.™
B. THE LEGAL IMPLICATIONS OF SUSTAINABLE DEVELOPMENT

It is, nevertheless, certuin that the tegration ot econonmies and ecology as
envisioned by the Commussion involves far reaching changes to traditional
governmental decision-making processes. This in turn mvolves drastic moditieations
to “customs”, "rules" and "laws" of nations and among nations The Brundtland

Report recognises the need for this reformulation ot "Human laws ... 10 heep

human activities in harmony with the unchanging and unwversal laws of nature”

Unfortunately, as the Commission also acknowledges, "nattonal and
intemational law has traditionally lagged behind events".™®  Traditonal legal
responses can, for the most part, be classitied as "reactive”. "Law" has been used to
deal with the adverse environmental effects ot human activity. It, instead, 1t s
possible to formulate legal methodologies that are based on a torward thinking

approach, then "enviro-economic" tensions maybe avoided.” By so doing, law and

sustainability and further discusses some of the proposcd indicators of sustainability, such as carrying
capacity, population growth, Gross National Product (GNP).

34 Clark, supra, note 33 at 115; Saunders, supra, notc 2 at 1.
35 Brundtland Report, supra, note 1 at 330,
36 Ibud. a 330.

37 Ibud. at 39; Canadian Bar Association, Report of the Canadian Bar Association Commultee on
Sustainable Development in Canada.: Options for Law Reform (Ottawa: Canadian Bar Association,
1990) at 5 [hcrewnafter Canadian Bar Report]. As noted earlier, the fragmentation of organization
confines environmental munisters/agencies  to  fight  cavironmental  impairments The
departments/agencies causing these effects have no responsiblity for them. Conscquently,
environmental departments "reforest, restore natural habitats, rehabilitate wald lands . ", Brundtland
Report, supra, note 1 at 39,

10



the legal system may be used to "shape new ventures” instead of "(preserving) older

rules” that are destructive to the environment.™

Simce the carly 1970°, several countries have incorporated the use of
Eonvironmental  Impact  Assessments  1nto their  environmental  protection
pmgrum.s.m By attempting to integrate ecological and social considerations into
development planning and activities,®® the EIA process has been viewed as a
response, although incomplete, to implement sustained forms ot development and
wirs consequently advocated by the Brundtland Report.*! The Commissioners,
however, concluded that the early EIA mechanisms were largely ineffective, and they
called tor a much broader approach that "should be applied not only to products and
projects, but also to policies and programmes, especially majcr macro-economic,

finance, and sectoral policies that induce significant impacts on the environment".*?

C. THE EIA APPROACH TO ENVIRONMENTAL PROTECTION
1. A Brief Summary of the Evolution of Environmental Protection Legislation
The first environmental laws enacted in western countries in the 1970’s

provided several different policy responses to environmental degradation. First,

legislaton and regulations were implemented that controlled the cmission or

38 N.A. Robinson, "A Legal Perspective on Sustainable Development” in J.O. Saunders, ed., The
Legal Challenge of Sustainable Development (Calgary: University of Calgary, 1989) 15 at 15
{Robinson].

39 P. Wathern, "An Introductory Guide to EIA"™ in Peter Wathern, ed., Environmental Impact
Assessment : Theory and Practice (London: Unwin Hyman, 1988) at 3 [Wathern); Holtz, supra, note
11 at 93; Jacobs & Sadler, supra, note 6 at 18.

40 Jacobs & Sadler, supra, note 6 at 3.

U 1bid. at 8,

42 Brundtland Report, supra, note 1 at 222.

11




dumpmg of particular pollutants or environmental stressors by specitying
economically "optimal” discharge levels.*’ This earliest fegal approach also reguired
the use of so-called "new rechnologies” in the tight to protect the environment and
called for the use of devices such as "scrubbers” to reduce the emission of sulphur
dioxide and other noxious tumes. Untortunately, these legislative and adnunistiative
devises to protect the environment were all "reactive” in that thewr schemes were only
invoked after the environment had already been severely damaged.* It soon
became clear that such an “after the fuct approach” was grossly inadequate to deal
with the massive degradation of the environment that was becoming increasingly

difficult, 1f not impossible to ignore.*’

This led to a second approach ammed at preventing and nummizing
environmental damage. Instead of bewng largely "reactive” in regard to the
environment, some states adopted a "proactive” approach. In contrast to the earher
statutes that provided for after the fact ettorts as controlling the quantity ot pollution
or licensing dumping, the second generation ot environmental legislaton required
the conduct of environmental impact assessments betore a  potentially
environmentally injurious activity was to take place. This up-tront approach to

environmental protection was an attempt to avoid and/or to mitigate potential

43 D.P. Emond, "Greening of Environmental Law" (1991) 36 McGuil L. J. 743 at 746 & 748
[hereinafter Greening].

44 1hid. at 748 & 753,

45 Firstly, at best, this approach to environmental protection can only remedy or restore the
quality of the environment. Secondly, 1t couid be considered as a licence to pollute, because licensing
authoriues deliver permits to new pollution sources at a level said acceptabie by them. Thardly,
hcences to emit pollution are considered in 1solation and on an ad-hoc-basis, so that cumulative
impacts, alternatives and need to the project are sct aside or only superfically taken into awount,
Furthermore, due diligence may absolve the polluter; M1 Jeffery, Environmental Approvals in
Canada (Markham, Ontario: Butterworths, 1989) at 1.1 [heremnafter Eavironmental Approvals|

12



environmental problems by engaging in an evaluation of the potential environmental

consequences of a future activity.*

Publc pressure was the main reason tor mandating EIA studies of major
development projects beginming in the mud 1960°s 1n some
industriahized countries.®”  Public concern was heightened by two important facts.
People in the more developed countries began to notice the cumulative effects of
advanced environmental detenoration resulting from intensive, unbridled human
activity over the last century.®  Secondly, 1t became increasingly obvious that
pollution problems were far more complex than it was earlier thought.* In order
to protect the environment in a truly effective manner, it was felt to be essential that
consideration be given to comprehensive and proactive actions rather than merely
attempting to "react” to the effects of human activity. As a result, a change in focus

was needed that involved the "anticipation” of potential environimental effects.

In particular, the public sought and obtained the examination of potential
environmental ettects of large scale development projects while these types of
projects were still i their planning phases.”  This was to permit a better

understanding as well as matching of both "economic" and "social costs" of such

46 Environmental Approvals, supra, note 45 at 1.2,

47 As noted by Beanlands, "the EIA procedures were implemented tn order to deal with
cavitonmental 1ssues n the pubhic forum”, G.E. Beanlands, "Ecology and Impact Assessment in
Canada” in V.W. Maclaren & J.BR. Whitney, ¢ds., New Directrons in Environmental Impact
Assessment in Canada (Toronto- Methuen, 1985) at | [Beanlands].

48 5 K. McCallum, "Environmental Impact Assessment: A Comparative Analysis on the Federal
Response in Canada and the United States™ (1975) 13 Alta L. Rev. 377 at 377 [McCallum).

¥ ¢ ireeming, supra, note 43 at 754

50 McCallum, supra, note 48 at 377. The relative cconomic prosperity of the late 60’s and the
carly 70's encouraged governments to carry out mega-developments projects, such as James Bay | in
Quehee or large-scale ol installatons 1n the UK; M. Clark & J. Henngton, eds., The Role of
Environmental Impact Assessment in the Planming Process (London: Mansell, 1988) [Clark &
Herngton] at 7.
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activities. !

Up to this time, the considerable "ocial cosn mvohed, such as
terrestnial and aquatic impairments, health ettects or wr pollution were not borne
by the proponents and other direct beneticiaries ot such grandiose development
projects, but rather by "innocent victims” and/'or by society as a whole.™ s a
result of the previous practice ot hmiting the analysis to only the economic benehits
and costs, even a project entailing great "social costs” was allowed to proceed to the

detriment of the environment.””

Although this proactive approach to heal the environment was i vast
improvement over the nitial "react-and-cure” schemes, there 1s a consensus that the
Earth’s state continues to deteriorate.®® This is, perhaps, because both the react-
and-cure and the preventive environmental legislative schemes are largely adversaral
in nature as they tend to pit the entrepreneurs, who want to participate in cconomic

activities, against public social interest groups striving tor a clean environment.*?

St Economic systems are inherently and nextricably hinked to the biosphere | very cconomy
tapped the planctary resources for achieving cconomic development and further prosperity All the
products of economie activities at the resource supply level (mining), at the production level (waste
product of manufacturing, such as emissions) and at the tinal consumption level are ultimatcly
discharged back 1nto nature as waste. However, the interdependence of the economic system and the
biosphere 1s not reflected in present market cconomy of most industrial and fess develope ©eountries
There 1s, 1n particular, no mechaniem for assigning the cnvironmental Losts gencrated by production
to developers. Consequently, health effects, air and water pollution are production costs that will not
be borne by the producer, but will be transmitted 10 the society (soctal costs), AR Luts & S K.
McCallum, "Looking at Environmental Impact Assessment” in PSS blder, ed, Environmental
Management and Public Partcipation (Toronto. Canadian Law Association, 1975) ai 307 [heremafter
Lucas & McCallum]. J. Brunnée, Acud Rain and Ozone Layer Depletion  International Law und
Regulanton (Dobbs Ferry: Transnational Publishers, 1988) at 53, Acheving Sustainable Development,
supra, note 21 at 123.

52 Governments of western countries did not provide protection to the public by making the
economic sector bear resulting social costs. On the contrary, they were working in the same sense
by favouring growth, arranging grant-in-aid, spccial tax rehiet. Furthermore, governments themselves
undertook major development projccts having considerable cnvironmental repercussions D P
Emond, ed., Environmental Assessment Law in Canada (Toronto. Emond-Montgomery, 1978) at 5-6

53 Wathern, supra, note 39 at 21.

54 Greening, supra, note 43 at 759,

55 Greening, supra, note 43 at 768,
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Consequently, these legal approaches to environmental protection do very little to
accommodate the diverse interests at stake. For example. the public has been for the
most part excluded trom participating in the react-and-cure approach. Further,
public participation by way ot private fitigation has not proved satistactory. Indeed.
besides procedural barriers, such as restrictive standing and class actions, civil suits
are also costly and lengthy. Moreover, a successtul plaintitt will not prevent the
e¢nvironmental harm though he/she may recover post facto damages.% With regard
to assessment processes, heanngs have tended to encourage the parties to focus on

therr claims and alleged rights, rather than promoting a search for a solution.”’

There 1s no doubt that new legal approaches are urgently needed for
protection of the environment. For example, in place of the "rights based adversarial
models"  which resulted from previous leaslative efforts, the use  of "alternative
dispute resoltion” [ADR] to environmental problem solving shows great promise.
Fnvironmental protection legislation that mandates the use of alternative dispute
resolution methodologies would require governments to take a far more innovative
and pro-active role, and also would provide for the incorporation of negotiation and
mediation techniques 1n resolving environmental conflicts.’® While Emond may
have been overly optimistic 1n predicting that the use of ADR will provide a solution
to the environmental crisis,”® there can be little doubt that this approach will prove

tar more ettective than the options that are presently available.

0 Ihid. at 752-53 & 76Y.

57 B. Sadler & A. Armour, The Place of Negonanon in Environmental Assessment: A Background
Paper Prepared for the Canadian Environmental Assessment Research Council (Ottawa: CEARC, 1988)
at SO {Sadler & Armour).

58 Greeming, supra, note 43 at 768, Chapter [11 wll described the mediation-track existing in the
proposed federal Environmental Impact Assessment Act of Canada.

S Ihid. at 762,
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2. Definition of Environmental Impact Assessment

A review of the relevant terature indicates many uses and meanings of the
term "Envircnmental Impact Assessment” ™ Tha is certamly due i pait 1o the
progressive changes and expansion in the scope and role ot EIA which has occurred
since the process was hirst enacted.®! However, there 1s consensus 1 the EIA
literature on several elementary tenets contained i the EIA method.®™ Farstly,
many EIA contributors recognize the need for environmental assessment to apply
not only to specific projects but also to governmental policies, programs and plans

that may affect the environment.*?

Secondly, they also consider it umportant to
adopt a broad defimtion of “"environment” that goes beyond the commonly
understood bio-physical tramework so as to include predictions with respect to socnl,
cultural, health, economic and aesthetic impacts in the EIA  process.™
Notwithstanding the values and merits of many other attempts to detine
environmental impact assessment, the following EIA detintion will be used 1in thys
thesis as first proposed by the Canadian Environmental Assessment Research

Council (hereinafter CEARC):

6 pADC Environmental Impact Assessment and Planning Unit, ed., Environmental Imparct
Assessment (Boston: Martinus Nijhoff, 1983) [hereinafier PADC|, YJ. Ahmad & G.K. Sammy,
Guidelines to Environmental Impacts Assessment in Developing Countries (London. Hodder &
Stoughton, 1985) at 1 [Ahmad & Sammy]|.

61 jacobs & Sadler, supra, note 6 at 19,
62 Ahmad & Sammy, supra, note 60 at 1.
63 EIA 1s "a process that contributes to the tdentification of 1) the biophysicat and 2) the socal

dimenstons of sustainable development at all levels of deasion-making™ 1n Jawbs & Sadler, supra,
note 6 at 1.

64 For a description of the broadening of "environment’, sec¢ Holtz, supra, note 1 at 95-96.
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Environmental impact assessment (should he) a process which attermpls
o dentify und predict the impads of legislative proposals, policies,
programs, projects and  operational procedures on the biogeophysical
environment and on hiuman health and well-being. It (should) also
interpret and - commurticate information about  those impacts  and
investigate and propose means for their managerment.”*

This detimition has the ment of clearly llustrating the possible scope of an
environmental assessment process. As noted earlier, not only does the EIA method
apply to specific projects, but also to policies, programs and leguslative proposals.
Further, this detimtion also demonstrates that, contrary to its label, EIA may also
evaluate potential health as well as social etfects. Secondly, in CEARC’s definition,
EIA tunctions, at a minimum, as an "information gathering ool in that it provides
governmental decision makers, as well as other interested parties, with information
about the likely environmental consequences of a planned activity® EIA does so
by 1dentitying, predicting, and evaluating potential adverse environmental impacts

7 Finally, this definition suggests that,

of proposed public and private actions.’
beyond the mere gathering and evaluation of information, ELA calls for positive

action, that will prevent, or at least minimize, adverse environmental changes.

65 Canadian Environmental Assessment Rescarch Council, Evaluating Environmental Impact
Assessment: An Action Prospectus (Ottawa: Minster of Supply & Services Canada, 1988) at 1.

60 As noted by Lucas, "the basic purpose of most Canadian environmental systems is generation
of informattlon for planning purposes”; A.R. Lucas, "The Canadian Experience” in S.D. Clark ed,,
Environmental Assessment i Australa and Canada (Vancouver: Westwater Rescarch Centre, 1981)
at 145 fhereinafter Lucas in Clark], Emond, supra, note 52 at 5, Wathern, supra, note 39 at 6,
Emond, supra, note 52 at 7, A. Armour, "Understanding Environmental Assessment” (1977) 17:1
Plan Canada 8 at 10 {Armour}.

7 Rees, supra, note 3 at 281. As such ELA has three different components. First, the appropriate
environmental data of the site where the project will take place are identified and possibly collected,
At a seeond level, effects on the environment caused by the proposed activity are determined and
compared wath the stuanon that would exist without the proposal. Finally, the actual changes are
tecorded and analyzed; Wathern, supra, note ¥at 17,
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CEARC s definition, however, as every other, has some limitations: one 1s

that it fails to specifically include the appraisal of socio-economic mmpacts. ™ Also
itis not clear whether this detinition encompasses non-gov e rnmental actions. Thirdly,
1t does not specibically mention that environmental impact assessment has become
"a multi-faceted approach to development planning and conttol”.®? In parcular,
EIA’s present practice e ncompasses not only the identiication ot ¢ nvironmental and
social impacts. but also risk analysis, impact management and auditing. Funther, in
the process, consultative methods have now been wed to solve 2 dispute between

interested parties.”

Overall, it is important to remember that EIA should tunction as a planning
process that will prevent adverse and irreversible environmental effects which would
occur without the implementation of alternatives and mitigative measures being

implemented before the project 1s completed.”!

D. DIFFERENT INSTITUTIONAL FORMS FOR THE IMPLEMENTATION OF EIA

There is considerable diversity in the manner in which E21A has been, and

could be, implemented. Inthe first instance, depending on the pohtical structure of

l72

the country, EIA requirements may be passed at the municipa the provincial

68 See Wathern, supra, note 39 at 6 aung Davies & Muller,

69 Jyacobs & Sadler, supra, note 6 at 17

70 o, at 17.

71 See M.T. Cirelli, A Comparative Investigation of Environmental Impact  Assessment
Approaches in North Americaand in the European Community (LIL.M. Thesis, Dalhousie Universaty,
1989) at1and 197 [Cirelli].

72 e City of Winnipeg adopted the first Canadian EIA proces in January 1972, It was a
strengthening of the new City Of Winnpeg Act; Armour, supra, note 66 at 15, A. Armour & J
Walker, "Canadian Environmental Impact Assessment: Three Case Studies™(1977) 17 1 Plan Canada
28 at 28
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73 or the federal level™  Secondly. governments can choose different institutional

forms through which to implement the process. EIA is generally enshrined in a law
or a statute.,”  In Canada, however, the current federal process 1s 1n the form of
a "Gurdehnes Order” which establishes a purely administrative procedure.76 In the
United Kingdom. EIA was incorporated into the existing system of planning and
development control by mnstituting  changes to the Town and Country Planning Act
ot 1971.77  Finally, implementation differences in EIA can result from the
triggering mechansms embedded in the controlling statute or administrative
guidehine. For instance, the cnterion tnggering the application of EIA can be a

"sigmficant harm" threshold.”™ Thus 1s the case for federal guidelines and statutes

7 Ontno was the first province to pass a specific EIA legislauon; see. the Ontano
Environmental Avsessment Act, RSO., 1975, ¢. 69 amended in 1980 R.S.0., 1980, c.140 [herenafter
Enmvironmrenial Avsessment Ace], AR Lucas & R.T. Franson, Canadian Environmental Law, st ed.
(Scarborough, Ontaro. Butterworths, 1976) at 991 [Lucas & Franson].

™ At the Canadian federal level the Cabinet enacted on June 8, 1972 and on Deccmber 20, 1973
directives requinng tor the first ume EIA for federal projects, programs and activaties of all federal
departments regulating bodies and agencies, Environmental Approvals, supra, note 45 at 1 4.

A legnlated EIA process s very often found 1n an Environmental Quality Act as one element
of it. For instance, this s the case in Swatzerland and Quebec, Loi sur la qualité de {'environnement,
LROc. Q-2 arts 31, 311, 313, 31.9, 124.1 [hercinafter EQAJ; loi fédérale sur la protection de
I'eavironnement, R.S, 814 01, 1983 [hereanafier LPE] and 'ordonnnance relative a 'étude de I'impact
sur Fenvironnement de 1988, R.O. 1988 1931, R.S. 814.01. However, in Ontario and the United
States, the governments have passed a specific Act implementing the EIA process; M. Bothe & L.
Gundling, Neuere Tendenzen des Umweltrechts im Internationalen Vergleich: Berichte 2/90, Umwelt
Bundes Ay (Berlin. Ertich Schmudt, 1990) at 183 {Bothe & Gundling].

’® The Environmental Assessment and Review Process Guidelines Order, SOR/83-467 (June 22,
1984) [hereinatter EARP or Guidelines Qrder|, see W.E. Rees, "Environmental Assessment and the
Planming Process in Canada™ 1in SD Clark, ¢d , Environmental Assessment in Australia and Canada
(Vancouver: Westwater Rescarch Centre, 1981) at 4 [hereinafter Rees in Clark];

7 The Department of Environment promulgated on July 12, 1988 The Town and Country
Planning (Assessments of Environmental Effects) Regulations 1988; S.W Mertz, "The European
Economic Community Directive on Environmental Asscssments: How Willit Affect United Kingdom
Developers?” (1989) Journal of Planming and Environmental Law 483 at 483

8 D.A. Wirth, "International Technology Transfer and Environmoental Impact Assessment” in
G. Handt & R.E. Luts, eds , Transferring Hazardous Technology and Substances: The Intemational
Lege! Challenge (London. Graham and Trotman,/Martinus Nyhoff, 1989) at 85 [Wirth].
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in both Canada and the U.S.” Other institutional designs tor EIA. however, do

not consider signiticant environmental harm as the defining cnitenion. Instead they
require each activity within a detined project category be subject to an apprasal
irrespective ot the level of potental enveronmentd risk.™  The Furopean
Community [EC] Durective 85/337 on "the Assessment of the Effecs of Certain Publx
and Private Projects on the Environment” lists projects subnutted to an FEIA into two
different Annexes: projects listed 1n the first annex are always subject to an
assessment®  Annex II lists the types of projects - including  agrnicultural,
manufacturing, and infrastructure actvities - which may be subject to an EIA where

Member States consider that their characteristics so require.™

E. GEOGRAPHICAL AND INTERNATIONAL DEVELOPMENTS WITH REGARD TO
El4

After over twenty years of legislative and administrative experience with
respect to environmental impact assessment, two sigmiticant patterns can be
identified: firstly, most countries accept EIA as a concept and implement it in therr
particular jurisdiction; secondly, there is an emerging recognition ot the need for

international co-operation and harmonization ot EIA processes and standards.

7 Section 12 of EARP. Only if the adverse environmental effects are significant will the proposal
be referred for public review. NEP4 in section 102 (¢) contains a double threshold requiring the
assessment of major federal actions signuficantly aftecting the quality of the human environment.

80 Wirth, supra, note 78 at 85.

81 Oil refineries, nuclear and thermal power stations, fachuies for the storage and disposal of
radioactive wastes or other hazardous wastes, certain chemical instailations, and large highways,
ratiroads, and airports; article 4 and Annex [ The European Community [EC| Directive "on the
Assessment of the Effects of Certain Public and Private Projects on the Environmeni™ was adopted on
27th June 1985, 28 OJ. Eur. Comm (No. L 175) 40 (1985) {hereinafter EC Durective], for an
analysis Of the Directive, see, N. Haigh, "Environmental Assessment-The EC Directive” (1987) J Plan
& Envt 4.

82 Art. 4 & Annex IL.
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1. Increased Acceptance by National Governments for EIA

Despite cultural, social, and political ditterences, countries are increasingly
using EIA as a4 means ot environmental protection and plann:ng.83 The United
States, by enacting the Natioral Environmental Protection Act [NEPA) became the
first nation 1o require comprehensive appraisal of environmental impacts.® A host
of other industniahized countries soon tollowed by implementing their own EIA

processes.®

Even, so-called "less developed countries” have begun to implement EIA
mechanisms.®®  Presently, more than three-quarters ot the developing countries

87 Laws 1n several South

have done impact assessments 1in at least one project.
American countries, as well as in certain countnes 1n Asia and the Pacitic Region,

imphatly or expheitly, now require the application ot EIA at the planning stage.®

8 Clark & Henington, supra, note 50 at 1; Wathern, supra, note 39 at 3.

B4 Congress passed the National Environmental Policy Act in 1969, Nantional Environmental
Policy Act of 1969 Pub L No 91/190, (1 January 1970) 83 Stat. 852, 42 US.C., ss 4321-47 (1970)
|hereinatter NEPA]

8% Wathern, supra, note 39 at 3 Canada adopted a federal process in 1972-73. France in 1976:
The Nature Consenation Act of 10 July 1976 (Ordre du 10 juillet 1976 relauf & 1a protection de la
nature) The Netherlands n 1979, See, the Governmental Standpownt on Environmental Impact
sessment of 1979 Regulations came mnto force 1n 1987 as a component of the Environmental
Protection (Genetdl Provisions) Act 1980 (Wet Algeme Bepalingen Milieuhygiene ); Docter Institute
tor Environmental Studies, European Environmental Yearbook, 2nd ed. (London. Docter International
UEK, 1990) at 147, 161 |heremafter Environmental Yearbook] at 161

% Indonesta, 1982 Act on "basic Provisions for the Management of the Living Environment”, art.
16 and regulation was ssucd i 1986, see Robinson, supra, note 38 at 22 Korea in 1983; 1n 1986,
Sri Lanka strengthened the 1980 National Environmental Act with the result that EIA 1s now to be
conducted for all major mmpacts on the environment. Before, 1t was at the discretion of the
authonties, N Htun, "The EIA Process 1in Asia and the Pacific region™ in Wathern, supra, note 39
at 225, 227.28 [Htun].

87 Ahmad & Sammy, supra. note 60 at 3.

8 Colombia became the first Latin American country to adopt an EIA system 1n 1974; V.L
Moreira, "EIA 1in Latin America™ in Wathern, supra, note 39 at 239 {Moreira]; Htun, supra, note
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There is, however, considerable room tor mprovement in the ditterent FLA
processes, Lack of resources and shortages ot scienutic research and technologies
hamper these countnies etforts 10 protect the emvuonment™  In tact, the
Brundtland Commussion recogmizes these problems and recommends that “mmreresred
governiments should create an mdependent mternational assessment bodv 1o help
developing countries, upon request, evaluate the environmental impact and stestamability

of planned development projects" ™
2. International Developments With Regard to EIA

[nternational public law is increasingly recognising the importance ot EIA,
Various international organizations are involved mn etforts to encourage adoption
and implementation of the concept and several international agreements now

. [§
contain EIA requirements.”!
(a) The role of international organizations in promoting EIA
The actions of international organizations can be observed in three arcas. In

the first instance, they have established rules tor the harmomzaton and

standardization of national EIA schemes.”? Secondly, they have been working on

86 at 230. Information about African countries 15 poor

89 Very seldom do the studies include advice on both alternatives location of the project as well
as alternative means to carry it out. Furthermore, the environmental evaluation dues not provade for
specific monitoring and auditing mechanisms  Finally, the result of the EIA study 15 not approprately
communicated to decision makers, the media and the public Study reports are often in Enghish and
not widely available, W.V Kennedy,"Environmental Impact Assessment and Bilateral Development
Aid: An Overview” 1n Wathern, supra, note 39 at 274 [Kennedy]

%0 Brundrland Report, supra, note 1 at 222

o1 Bothe & Gundling, supra, note 75 at 171-182,

92 Wirth, supra, note 78 at 85,
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developing standards for national actions having potential transboundary effects.”
More recently. they have also started recommending the use of EIA in regard to

t
technology transters”

(1) The Organization tor Economic Co-operation and Development (OECD)
adopted two recommendations which call upon member countries to establish
procedures iind methodologies for assessing the environmental impacts of signiticant
public and private projects. They turther recommend the exchange of information
on environmental matters that could assist states in torecasting the environmental
etfects ot such projects more ettectively.”> UNEP has also actively promoted the
development ot guideiines tor EIA%® In January 1987, the "Goals and Principles
of Environmental Impact Assessment” were formally adopted by the organjsati()n.g7
Another interesting attempt to harmonize the different national EIA practices was

the 1985 EC Directive on The Assessment of the Effects on Certain Public and Private

N Ihid. at 85.
M Ibed. at W-103,

% Kennedy, supra, note 89 at 272. OECD 1974. Analysis of the Environmental Consequences of
Stgruficant Public and Prvate Projects C (74) 216 (Pans: OECD); OECD 1979. The Assessments of
Projects warh Sguficant Impacts on the Environment C (79) 116 (Paris: OECD) [heremafter OECD
Recommendations)

" Eny tronmental Yearbook, supra, note 85 at 381.

YT GNEP WG 152/4 Annex (1987) adopted G.C. Dec. 14225 (1987), 42 UN GAOR Supp.
(N0 25) at 77, UN DOC A/42/25 (1987) The Preliminary Note indicates that EIA of planned
activities has the purpose of "ensunng environmentally sound and sustainable development”. The first
Goal states that betore decisions are taken to proposal activities that are likely to significantly affect
the eovironment, environmental effect should be taken fully into account at an early stage in the
plannmg process The second encourages the adoption of appropniate national ELIA procedures. The
third promotes the dovelopment of reciprocal procedures for notification, information, exchange and
consuitation on activities that are likely to have significant transboundary environmentat effects. Then
thirteen specfic Principles  follow which further elaborate the three Goals above mentioned;
Emvironmenal Yearbook, supra, note 85 at 381-82.
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N . Q
Projects on the Environment® Indeed. the European Communty, m additton to

its international orgamization nature, has a supranational character enabhing it to
place binding obligations on the EC members states by uaing 1C legislatne
instruments stead of nternational conventons.™  As such, the so-called
implementation gap between signing and rattying that ewusts tor international
conventions is avoided in the EC procedures and mstitutions.'™  With regard to
EIA, the EC passed a Directive in 1985 which binds the Members States to the
result, but gives them the choice as to the torm EIA should take in therr respective

national legislations.101

(ii) International orgamizations have also begun developing a body ot both
binding and non-binding standards that call for the assessment of the environmental
impacts of actions taking place within one states’s yurisdiction that may have adverse

,
effects on another state or an area of common use.'"”

One such example s the
Montreal Guidelines for the Protection for the Marine Environment Agamnst Pollution
from Land-Based Sources. This UNEP imtiative recommends that member states

conduct appraisals of extra-territorial environmental impacts of activiies that take

% See EC Directive, supra, note 81. Other international organizations such as the International
Association on Impact Assessment (IAIA) and the United Nations Economie Commission for
Europe (ECE) have addressed the 1ssue for EIA. For cxample, the Senor advisers to UN/ECE
governments appointed a task force which comparcd some major cavil works projects, particularly
highways and dams. The final tcport was presented 1n 1986, UN/ECE, Apphcations of Epvironmental
Impact Assessment - Highways and Dams, (New York, Umted Nauons), BCEENV/SU, 1987
[heretnafter ECE Report].

% These binding instruments are set out in art. 89 of the Treaty of Rome. they comprise
regulations, directives and decistons, N. Haigh, "Impact of the EEC Environmental Programme. the
British Example” (1989) Connecticut J of Int'l L 453 at 454 & 456 [Haigh]

100 fpig. at 454 & 457.

101 Members States had to adapt the EC Directive on EIA n their legislations or adminsstrative
procedures by July 3, 1988; Haigh, supra, note 99 at 4,

102 Wirth, supra, note 78 at 87.
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03

place entirely within their state’s jurisdiction.'®  Similarly, the afore-mentioned

EC Directive, requires an EIA for projects that may have effects on other EC

member states. !4

(111) The third manner in which international orgamsations promote EIA 1s
in the area ot industrial shipments, technology transfers, and other forms of foreign

investment activity, '

Even development assistance in the form of technology
transters  can have potentially significant environmental etfects. Development
projects by multilateral banks [MDBs], for example, attempt to encourage economic
growth 1n less developed countries. No matter how laudable the purpose may be, it
15 necessary that such international activities should, besides weighing economic
considerations, also assess the potential environmental effects.'®  Until recently,
concern was not signiticant enough to have the MDBs adopt ElAs.'7 However,
development assistance, like any international investment by a multinational

8

corporation, can have disastrous environmental effects.!®® For example, in

193 Guideline 12, UN DOC. UNEP/WG.12073 (1985), repr. in (1985) 14 Envil. Poly & L. 77,
noted G C. DEC. 13/18,40 UN GAOR Supp.(No.25) at 51, UN DOC.A/40725 cited in Wirth, supra,
note 78 at 89,

14 Art. 7 of the EC Dircctive; Wirth, supra, note 78 at 86.

195 The Bhopal disaster raised international awareness of the danger of the international
manufacture ot hazardous substances. It showed the need for EIA requirements 1n case of transferred
technologes, see C. Klemn-Chesivorr, "Avoiding Environmental Injury: the Case for Widespread Use
of Environmental Impact Asscssments in International Development Projects™ (1990) 30 Virgma J.
of Imtl Law 517 at 527 [Klemm-Chesivorr]. Foreign investment 1s therein understood to mean
transboundary shipments of industrial chemicals, pesticides or technology transfers, such as industnal
processes, plants, and so on; see Wirth, supra, note 78 at 90-91. As defined by Ashford & Ayers,
technology transter means “exported products, industrial processes, plants, or skulls needed to apply
technical 1deas”. See N.A. Ashford & C. Ayers, "Policy Issues for Consideration in Transferring
Technology 1o Developing Countries "(1985) 12 Ecology L Q 871 at 875).

106 K 1ein-Cheswaorr, supra, note 105 at 531,

07 For 4 description of the several reasons for which development assisiance by MDBs did not
raie senouws concern, see Klein-Chesivorr, supra, note 105 at 528.

108 1hid, at 528.
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December 1987 the World Bank approved an $ 85 million credit to Sudan for the
purchase of dungerous chemical nsecticides and  herbicides.™  However  and
fortunately. international Orgamzations are now routinely including LA ay part of
the development assistance approval process. ' As carly as 1980, siv multilateral
development banks including the World Bank signed a declaration of environme ntal
policies and procedures relating to cconomie development'! declarmg therr
intention to ncorporate environmental concerns into economie  development
planning.''? This move was further strengthened by World Bank's adoption of

the Environmental Assessment Operational Directive (OD) ot 1990.'1

The OECD has also been working on developing EIA standards tor aud
programs. In 1985 it adopted a non-binding recommendation on environmental
assessment of development assistance projects and programs, listing categories ol
projects and programs most in need of EIA.'* A 1986 OECD recommendation
elaborated standards for the preparation and content ot an EIA ot aud projects and

programs.!!?

109 Wirth, supra, note 78 at 95,

10 bt at 95.

" Ibid. at 9.

112 Kiein-Chesivorr, supra, note 105 at 531. In 1985 the World Bank adopted an 1985 standards
for Bank-financed projects to prevent industnal accidents at hazardous installations, World Bank
Department of Environment, Guidelines for ldentifying, Analyzing, and Controlling Major Hazardous

Installanons in Developing Countnes (1985); sce Warth, supra, notc 78 at 9.

113 This directive standardizes and formalizes the environmental IMPACL ASSCHMENT PTOCLSS,
Environmental Yearbook, supra, note 85 at 333-34,

114 OECD Doc. C(85) 104 s.1(a), repr. n OECD and the Environment at 30; sce Wirth, supra,
note 78 at 93,

15 Ibud. a1 87. ; OECD Dox. C (86) 26; sec Wirth, supra, note 78 at Y3.
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(b) International conventions with regard to EIA

Ditterent types of international agreements provide for the appraisal of

potential environmental harm, !’

For example, many of the regional agreements
dealing with environmental marine protection and negotiated under the auspices of
UNEP contain expressed EIA requirements.!'” Similarly, under the 1982 United
Nations Convention on the Law of the Sea, signatory States are obliged to conduct
environmental appraisals if there is a reasonable possibility of harm to the marine

environment, '

16 Cerrain mlateral agreements contain EIA procedures for planned activities that are likely to
cause adverse transboundary environmental impacts, Wirth, supra, note 78 at 88. Sce for example.
the Agreement Between the United States and Mexico on  Cooperation for the Protecnion and
Improvement of the Environment in the Border Area, 14 August 1983, T.LAS. no 10828, reprinted
n 22 LLM 1025, Its arucie 7 states that: "The Parties shall assess, as appropnate, in accordance with
therr respective national laws, regulanions and policies, projects that may have significant impacts on the
ensironment of the border area, so that appropnate measires may be considered to avod or nutigate
adverse environmental effects”. In the Agreement for the Reconstruction of the Alaska Highway Between
the United States and Canada, 11 January - 11 February 1977, 28 US.T. 5303, T.1.AS. no 863. The
Parties agreed "o process an Environmental Impact Statement in accordance with the Laws of the
Unuted States and of Canada"; Klem-Cheswvorr, supra, note 10S at 526.

"7 Wirth, supra, note 78 at 88. For a brief hustory of the EIA requirements contained 1n
International Conventions, see Bothe & Gundling, supra. note 75 at 171-72-73. The UNEP’s
Regonal Seas Program include for instance: the Agreement of the South-East Asean Nanions on
Conservation of Nature and Natural Resources, 9 July 1985, (1985) 15 Envil. Pol'y and L. 64, arts. 14,
19 and 20; the Convention for the Protection and Development of the Marine Environment of the Wider
Canbbean Region, 24 March, 1983, 22 LL.M. 227, the Convention for the Protection of the Natural
Resources and Emronment of the South Pacific Region, 15 November, 1986, 26 1.LM. 38.

HR Article 206 Assessment of Potenual Effects of Actavities
“"When States have reasonable grounds for believing that planned activities under thewr junsdiction or
conrol mav cause substannal pollunon of or significant and harmful changes to the manne environment,
they shall, as far as pracncable, assess the potential effects of such achvities on the marine environment
and shall communicare reports of the results of such assessments in the manner provided in the article
205", UN. Doc. AConf. 62/122 of 7 October, 1982, 21 LL.M. 1262.
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The 1991 Convention on Environmental Inpact Assessment m Trunshoundary

Coniext represents the first international agreement devoted exelusivel to FLAY
Prior to the commencement of an actvity that may have sigmticant environmental
effects, each State Party to the convention v required to assess all possible

,
transhoundary outcomes.!=!

The Convention prescribes specitic: procedures tor
the preparaton ot EIA studies,”! and requires the notiheaton ot and
consultation with all atfected partes.'**  Finally, the Comvention provides tor
reciprocal public participation, post-project analyss, as well as mechaninms for

dispute resolution.'?

To date, it is still not clear under customary mternational law whether states
are obliged to pertorm EIA tor domestic activities that may produce transboundary
adverse environmental eftects. According to Klein-Chesivorr, assessment ot potential
transboundary environmental harm s "an element of customary mternational

law".** However, for Bothe and Giindling this principle s sull 1 its period ot

19 The ECE Convention on Environmental Impact  Assessment in Tranmvboundary Context
[hereinafter ECE Con.cntion] orla Convention sur l'évaluation de 'tmpact sur Uenvironnement dans
un contexte transfronniére, repr. in (1991-1992) 9 Documents jundiques internanionaux at 115 Thas
convention has been developed under the auspices of the senior advisors on Bavironmental and
Water Problems (SAEWP) of the United Nations Econome Commission for Furope (BCT)
SAEWP 1s a subsidiary body of the ECE, which 15 a Unitted Nations regronal regrouping North
American, Eastern and Western European countries. The ECE Convention has been signed by
Canada on the 25 February 1991.

120 Art. 23).
121 ; .
Art 4 & appendix XII1.
12 Art34&S.
123 Ares. 5,7 & 15. 1t 1 important to note that the Eastern European wountries are members
of the ECE. The signature and ratification of this agreement by these wuntries may, certainly,
enhance the well known disastrous situation of the cnvironment 1n East Europe.

124 Klemn-Chesivorr, supra, note 105 at 527.
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125

gestation. Further, such an EIA duty. 1f considered as a principle. could also

be derved trom the substantive principle in international environmental law
requinng a state to abstain from activities within their jurisdiction or their control
to cause environmental harm ot other states or of areas beyond the himits of national
junisdiction.”™®  This precautionary  duty has several procedural companion
elements such as prior information and consultatton which are already part of

127

customary international  law. Proper implementation ot the principle of

prevention of sigmificant transboundary environmental harm would. logically, also call

tor a third procedural duty requiring states to assess the risk of transboundary

environmental harm  that could possibly be caused by their activities,!?

Notwithstanding international treaties and resolutions including the requirement of

129

pertorming EIA n a transboundary context, < this third procedural obligation has

125 Ay stated by Bothe and Gundling, one can assert without exaggerating that a principle of
public international law 1s developing and soon to be accepted as such; sce Bothe & Gundling, supra,
note 75 at 182,

126 This basic principle of international environmental law 1s a restatement of the rule of good
ncighbours and the maxim sic utere o ut alienum non laedas; Robinson in Saunders, supra, note
at 22 This duty of prevention found first support 1n the 1938/1941 Trail Smelter decision (United
States v Canada) and further recogmtion in Principle 21 of the 1972 Stockholm Declaration,
Declaration of the UN Conference on the Human Environment, principle 21, June 16, 1972, 1n
Report of the UN Conference on the Human Environment, UN Doc. A/Conf.48/14, reprinted 1n 11
LM 1416

127 H{and!, "Environmental Sccunty and Global Change: The Challenge to International Law"
[Handl] in Environmental Protecion] mn W. Lang and others, Environmental Protecnon and
Intermanonal Law (London. Graham & Trotman, 1991) at 76 [hereinafter Environmental Protection).

8 Handl, supra, note 127 at 76 Lammers, on the other hand, seems to derive the obhgation
for a State to perform an EIA 1n a transboundary context from the duty of prior notice. Indeed, only
the assessment of the likely transnational environmental effects of planned actuvities will permit a
State to venfy if such impacts are such as to give prior notice and information to other States; J.G.
Lammers, “International and European Community Law: Aspects of Pollution of International
Watcrcourses” in Environmental Protection, supra, note 127 at 131 [Lammers].

12 See, tor example, earlier mentioned art. 206 of the UN Convention on the Law of the Sea,
arts. 6 & 7 of the United Siates-Mexico Environmental Cooperation Agreement; art.7 of the EC
Directive as well as the 1985 and 1986 OECD recommendations; see OECD Recommendations,
supra, note 95
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not, until recently been considered as a prnciple in nternational  law.'V
However. recent developments, namely the signature ot the above mentioned FCH-
Comvention on Emuronmental Impact Assessment in Transboundary Contene,"™' as
well as the new Canadian EIA  legislation, which contains provisions  on

132

transboundary impacts,” - may well by now have clevated the EIA duty to a

custom of public international law.'*?

F. THE NEXUS OF ENVIRONMENTAL IMPACT ASSESSMENT AND SUSTAINABLE
DEVELOPMENT

As was stated at the outset, sustainable development 1s as yet a concept
whose operational measures, as well the cost and benetits it may ental, are not yet
fully identified and understood.'**  Thus, the challenge of this decade 1s to tind
the practical means of this principle. It is, however, obvious that the sustinnability
of projects from which we seek socio-economic development, 1s dependent on our
ability to recognize, understand, and act upon the project’s impact on the bio-
physical environment as well as its consequences on human health and well
being.!* Consequently, EIA processes can provide both a means to evaluate the
full effects of development activities, and a means to implement any necessary
measures to mitigate environmental harm. As such EIA becomes an indispensable

tool in the quest for sustainable development.

130 Handl, supra, note 127 at 76.

131 See ECE Convention, supra, note 119

132 gee sections 46-53 of the Canadian Environmental Assessment Act.
133 Handl, supra, note 127 at 77.

134 saunders, supra, note 2 at 1,

135 E)der & Ross, supra, note 4 at 127.
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EIA can assist in achieving sustainable development by identifying the
environmental repercussions of activities which are still at the planming stage.!*
By making this type of evaluation at such an early stage it maybe possible to manage
the environment better by screeming out projects with patently deleterious effects or
unjustitiable social costs.'?’ Further, depending on its scope, EIA may apply not
only to "prajects” such as dam construction or nuclear power generation, but also to
policies and programs such as transportation policies, changes to income tax and
fiscal programs, as well as agricultural subsidy programs. Environmental scrutiny of
conceptual proposals is, perhaps, one ot the key points by which EIA could promote
sustainable development.'®  Indeed, as indicated earlier, the recognition and
integration of environmental dimensions in all such decision-making activities is the

"essence” of sustainable development,'®

1. Deficiencies in Contemporary ElAs

The experience to date with the Canadian and other national environmental
assessment processes demonstrates that the adoption of EIA does not automatically
lead to the goal of moving towards sustainable economic activities. Several reasons

exist for this relative lack of success of current EIA mechanisms in this regard.

One of the most significant drawbacks of the EIA processes of many

countries is that only "proposed" activities are subjected to the process.'*

"Existing" activities howver may also lead to the deterioration of the social and

1 Itid. at 128,
7 Ibud. at 125, 127-28.
18 Eor further discussion on assessing policies and programs; see Holtz, supra, note 11 at 101.

Y Brundttand Report, supra, note 1 at 62 & 313, Achieving Sustainable development, supra, note
21 at 131

140 Ejger & Ross, supra, note 4 at 128.
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biophysical environment, and this without any scrutiny. Consequently, even the
adoption of an EIA process ensuring that only ecologically sound and equitably
proposed developments are accepted would only be a watered down version ot a
true commitment to making EIA promote sustiinable development. Indeed, by
leaving existing activities outside the scope of 1ts net existing activities, such an FIA
process will allow the perpetuation ot unsustanable torms ot development. One
method of mitigating this fundamental deticiency in the tormulation of FIA schemes
is by requiring the appraisal of "major changes" ot existing activities that may cause

"significant harm" to the environment.'*!

As will be observed in the next chapter,
the new federal EIA Act in Canada stipulates that moditications, the
decommussioning, as well as the abandoning ot a project are activities subject 1o an

assessment. 142

Another significant flaw of existing EIA processes 1s that the majonity of them
are confined to the evaluation of particular, "concrete projects”, such as road
widenings, dam constructions and nuclear power plant sitings. Although EIA
literature continually underlines the crucial importance of subjecting all "policies,
plans, and programs" to environmental assessment,’? to date, many legislators

have failed to legslate in that sense.!**

Environmentalists have criticised the lack ot an ecological perspective in

current EIA procedures.!®> Despite twenty years of experience with EIA, pre-

141 mid. at 128.
1425 2(1).

143 see for example, Brundtland Report, supra, note 1 at 22, Holts, supra, note 11 at 10§,
Achieving Sustainable Development, supra, note 21 at 131; Clark, supra, note 33 at 117.

144 See infra, Chapter I, note 252 and accompanying text
145 G.E. Beanlands & P.N. Duinker, An Ecologual Framework for Environmental Impact
Assessment in Canada (Halfax. Institute for Resource & Environmental Studies, 1983) at 1.7

[Beanlands & Duinker].
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development basehne data are stillinsufficient. The lack of technical information on

wildhte or ecosystem reactions caused by development activity has rendered
assessment analysts more descriptive than predictive and with a tendency to lack
rigour.** Unless governments and projects proponents devote more time and
tinancial tunds to scientific research,™’ and support the EIA with ongoing
environmental monstonng and tollow-up,'*® our limited knowledge of ecological
systems will not generate rehable assessments and ecologically sound development
projects.™*” Scientists also contend that more attention 15 paid to the political-
legal aspect ot the present EIA processes than to their scientific dimension. The
hinal decision as to whether or not a project should be approved remains almost
entirely "political” in that economic 1ssues have tended to outweigh ecological
considerations.'™ A serious commitment to sustaable development will require
significant changes in thinking at the "political level”; ecological considerations must,

at the very least, be placed on an equal footing with economic aspects. !

Other shortcomings in current EIA processes include the lack of

accountabihty, himited opportumty for public participation, and the tenuous link

146 Jacobs & Sadler, supra, note 6 at 18.

147 R D, Jakimchuk, "The Role of Environmental Assessment in Support of Sustainable
Development” 1n Jacobs & Sadler, supra, note 6 at 85 [hereinafter Jakimchuk].

148 Jacobs & Sadler, supra, note 6 at 18-19,

49 Jakimehuk, swupra, note 147 at 84,

150 The assessment decision as 10 whether to proceed with a project or not 1s a political one. It
balances economic considerations (energy production, energy independence and job creation) against
the environmental etfects caused by the project.

SV Thy may imply the abandoning of a project, although cconomically profitable.
In particular, the creation of jobs or the production and sale of cnergy to a foreign country may not
outweigh the ecological and cultural costs generated by the project.
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between evaluation and implementation. It 1s, in particular, ditficult to entorce the

assessment decision and EIA schemes often lack of tollow-up programs. '
2. Areas of Extension and Consolidation in Existing EIAs

Notwithstanding these flaws mentioned above, EIA has evolved consuderably
over the years. Contemporary legslative and admimstrative E1IA procedures are
developing new approaches and areas ot strength that can be explotted in order to

achieve sustainable forms of de:wlnpmcm.m In particular. evolutionary ticnds
are noticeable 1n two major areas. Firstly, there 1s an expansion n the scope ot the
assessment, and social well-being repercussions, risk assessment and health ettects
are recewving increasing scrutiny. Such attention was absent trom the narrow
spectrum of the issues that necded appraisal in the first generation of ElAs.P
Secondly, procedural advances 1 the appraisal mechanisms have provided a new
level of sophistication and credibility to, and acceptance of, the concept of

environmental impact assessment.'*®

152 E1der & Ross, supra, note 4 at 128-29. The implementation phase and follow-up programs
will be examined in Chapter IV.

153 Jacobs & Sadler, supra, note 6 at 17.

154 E1As, 1n the carly 70's, focused mainly on the identification and prediction of environmental
effects, such as impacts on species, water quality, pollution and did not encompass 4 wider range of
investigations; J A. McNeely, "Environmental Assessment in Supprt of Sustainable Development”
1n Jacobs & Sadler, supra, note 6 at 105 & 111 [McNeely], Jacobs & Sadlcr, supra, note 6 at 18

155 yac0bs & Sadler, supra, note 6 at 17.
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(a) Developments in the scope of ElAs

(1) More and more states are including the examination of social impacts

156 1n tact, social impact assessment (SIA) or

in their environmental evaluations.
socio-economic assessment has evolved to such an extent that it 1s sometimes treated
as an mdependent discipline.’’. Be that as 1t may, SIA developed to acknowledge
that the LIA process necessanly nvolves social and economic considerations.'>®
Morcover, it should be noted that the increased scrutiny of socio-economic tactors
into the more traditional "pure ecological assessments” renders the approach to
cnvironmental management and development planning more mtegrated.'59 As
such, 1A represents a potential to be exploited in order implement sustainable

torms of development. %0

(i) The consideration of "cumulative impacts” is another element emerging
in more recent national EIA processes. Dutfy defines cumulative impacts as the "sum

of environmental effects resulting from a number of projects which may occur within

156 Ibid. at 17-18.

157 Social impact asscssment is "an area of systematic tnquiry, which seeks to investigate and
understand the soctal consequences of planned change and the processes involved in that change”,
in N M. Krawetz, W R Macdonald & P Nichols, A Framework for Effective Monitoning: A Background
Paper Prepared for the Canadian Environmental Assessment Research Counci (Ottawa: Minister of
Supply & Services Canada, 1987) at 1 [hereinafter Krawetz]

158 h v &9

Emond, supra, note 52 at 10.
159
Jacobs & Sadler, supra, note 6 at 17,

160 Rees, supra, note 3 at 284,
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a given area and time frame".!®!

More precisely. cumulative ettects have two
characteristics. Firstly, cumulative eftects appear when ecologieal impacts oceur so
frequently in time or so densely in space, that attected ecosystems, despue a great
resthence to mcremental humans activities and development, can no longer absorb

162

them. Secondly, there may also be so-calied "synergistue etteets” which arise

when ditferent impacts on the natural and social environment “interact”. ' As
such, the joint action of these etfects ncreases cach other’s etfectiveness, '™
Cumulative mmpacts are 4 serious matter ot concern. It should be noted, n
particular, that the more sigmticant environmental problems presently existing are
the result of cumulative impacts: global warming, ozone depletion, loss of biologreal
diversity and acid rain represent cumulative ettects ot a range ot econonue activities

taking place around the world,'®

With regard to EIA, early environmental assessment schemes failed to

consider the additive and synergistic nature ot some types ot negative environmental

161 p 5. Duffy, ed, Inmmal Assessment Guide. Federal Environmental Assessment and Review
Process (Ottawa Minister of Supply & Services, 1986) fheremnafter Intial Assessment Guide.

162 N C. Sonntag et al., Cumulauve Effects Asvsessment A Context for Further Research and
Development. A Background Paper Prepared for the Canaduan Environmental Assessment Councid
(Ottawa. Minuster of Supply & Services, 1987) at 5 [Sonntag], Acheving Sustanable Development,
supra, note 21 at 134

103 Sonntag, supra, note 162 at 5.

163 The 1nteraction of these effects 15 greater than the sum of the contribution of individual
effects.

165 Achieving Sustainable Development, supra, note 21 at 134 In addition, other factors, such as
land clearance and tropical deforestation reinforce global warming and the diappearanae of
biological diversity, Jacobs & Sadler, supra, note 6 a1 S
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consequences. Instead of the "project spec;ﬁc""’(’ approach of an earlier era. the

current practice 18 to consider the mmphlcations in terms of a much broader
tramework.'””  The development of guidelines tor the appramsal ot cumulative
ettects will help to control the negative, incremental consequences of relatively small
and even unrelated, yet contiguous pmjects.”’” [t 15 also important to recognise
that the cumulative eftects ot routine public and private activities may prove far
more  damaging than the environmental repercussions of one large-scale

project.!®?

However, assessing cumulative effects will not be a trivial task. It will require
a total rethinking of the "site-specific and short-term" perspective presently existing

in EIAs. The EIA scope will have to move beyond the project level to programs and

170 n

policies,”™ as well as broaden its narrow spatial and temporal perspecnve.1
Further, cumulative impact analysis will only be meaningful it ecological and social
limits are defined. Rees notes that regional planning will certainly be the best way

to set hmuts, For example, a regional plan could use the criterion of "carrying

160 Sonntag, supra, note 162 at 29, Cirelh, supra, note 71 at 7.
167 Rees, supra, note 3 at 281 & 283.

18 Ihid. at 28. Projects with potential cumulative impacts are, for example,: (1) multiple
developments in restricted geographical arcas, such as railway, highway, pipeline and transmission
lines in corndors (2) Industnal effluents emitted 1nto a natural recciving system, such as multiple
large and smail industrial effluent outfalls on a river system with limited carrying capacity, above
which water quafity standards are exceeded. For more instances, see Initial Assessment Guide, supra,
note ? at 28S.

169 Rees, supra, note 3 at 281

0 Ay Boothroyd observes, cumulative ctfects will not be effectively assessed as long as "policies,
regulations, and managenal decisions” are not included in the scope of EIA; Boothroyd, supra, note
21 at 151

70 Gardner, supra, note 13 at 36-47.
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capacity” within which development and economic activity would be allowed.! ™

At the same time, proper management of cumulative impacts will require ongomng
“environmental impacts monitoring” within existing regional trameworks in order to
evaluate whether or not the level ot economic development and activities are within
the thresholds estabhshed by the carrying cupucny.l” According to Rees,
economic developments and activities that do not exceed the carrying capacity of o

*In sum. the assessment

management region will be ecologically sustanable.'’
and management of cumulative mmpacts seems to operationihize many ot the
necessary principles contained 1n the concept ot sustamable development.'”” 1t
requires the adoption of a global and long-term approach to the analysis of
development and economic eftects and 1t necessitates momtoning and  the
elaboration of regional plans. With respect to regional plans, it should be noted that
Canada has no regional plans for the use and developments attecting wetlands,
renewable resources or land use. As well EIA processes and assessment decisions
are taken in a vacuum without clear environmental objectives.!’® As many EIA
contributors have stated, cumulative 1mpacts assessment 18 a pronising area of
development in the EIA process that can open the door to sustamable

development.!”’

172 fchieving Sustainable Development, supra, note 21 at 134-135 However, some ecologists have
criticized the use of "carrying capacity”, because of the difficultics 1o establish appropriate measures,
Global Sustainability, supra, note 33 at 134

173 Ibid. at 135, Jacobs & Sadler, supra, note 6 at 21.

173 Ibid. at 135.

175 Gardner, supra, note 13 at 47.

176 Holtz, supra, note 11 at 102

177 Jacobs & Sadler, supra, note 6 at 20-21; Boothroyd, supra, note 21 at 150-151; Gardner,
supra, note 13 at 44 & 46-47, Achieving Sustainable Development, supra, note 21 at 133-139,
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(b) Development of the EIA process

(1) As the Brundtland Report recognises, the reorientation of development
onto more sustainable paths will require “immense efforts to inform the public and

178

secure its support at both the national and the international level. Therefore,

well designed environmental assessment mechanisms must provide for mandatory

179 :hereby enhancing the

public participation 1n progect development processes,
ability to achieve sustamable development.' It seems to be that EIA is showing
development trends geared at improving its public participation aspect. For example,
procedural changes in environmental assessment have been brought about by the
growing recogmtion by all players that "traditional” mechanisms of participation and
deasion making are nadequate to deal with the complexities of modern
environmental protection needs. As a result of differen: and often conflicting values,
interests and needs, the evaluation of a project or activity must involve the full
partictpation of all concerned groups including government, industry, environmental
organizations, aboriginal people and local communities. The traditional adversarial

model, more geared to finding the "truth”, has proven to be inadequate in achieving

the balance and consensus that is the essence of a socially, economically,

'8 Brundtland Report, supra, note 1 at 326.

179 Canadian Bar Repont, supra, note 37 at 6,

180 Brundriand Report, supra, note 1 at 64. The importance of the public's right to know, to have
free access 10 informanion in environmental matters and to alternative sources for technical expertise

will permut an informed public debate, Canadian Bar Report, supra, note 37 at 6.
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environmentally and pohtically optimal solutions.'¥! For example, locating a gnven

facility might be regionally necessary, but locally unwanted ™ Faciliy siting
commonly generates the "NIMBY (Not In My Back Yard) Syndrome” and NIMBY
related issues are generally medium-scale projects. In the contet ot the tederal 1A
process, NIMBY issues lie beyond routine, technically based assessments and are not
automatically referred for a full evaluation by a review pancL.™' Al this suggests

that another track in the EIA process would be necessary to solve NIMBY disputes.

There is accordingly a growing interest in alternative forms of dispute
resolution that will help to mediate such "social conthets".  Collaborative
techniques'® including "conciliaion" and "medration” are seen as attempts at
direct, face-to-tace, voluntary negotiations between all interested parties i order to
build consensus, and to reach agreements that arce acceptable to all parues.'™ By
broadening its focus of practice to include consultative procedures in order to

achieve partnership between the public and governmental commumties as well as

181 Hearings tend to be adversarial in nature. They encourage the parties involved to focus on
their claims and alleged rights, rather than promoting a scarch for a solution, Sadler & Armour,
supra, note 57 at 50. As 1t was stated, "the process channels arguments along for - and - against lines,
exaggerates rather than reconciles differences, and leuves to a hoard or panel ta rationalize the evidence
and make dectsions or recommendations on whether und how a proposal would proceed”, ibhd 3,

182 1hid. at 1
183 gadler & Armour, supra, note 57 at 76,
184 Sadler & Armour, supra, note 57 at forcword.

185 Ibid. at 3.



with private sectors, EIA schemes are indicating promising trends towards

implementing sustainable development,!®®

(n) A second aspect of the increased sophistication of procedural
developments in EIA s the recogmtion of the crucial importance of “follow-up
programs”. In the past, little attention was paid to the post-approval phase.'8’
However, there 1s a new awareness that there does not exist a precise understanding
of the environment’s reaction, adjustment and response to "environmental siressors”.
Instead ot continuing to believe in a non-existent ability to make exact predictions,
the need must be recognized for on-going monitoring and readiness to deal with
unpredictable  and  unexpected outcomes through adaptive and innovative
management techmques.'®  Extending the scope of traditional EIAs to post-
project actions may bring many positive aspects. Firstly, it will be possible to
evaluate the accuracy aud usefulness of the socio-environmental effects which had
been predicted (and consequently reduce uncertainty). It will also measure the
effectiveness and efficiency of the technical and administrative aspects of EIA.!®°
Further, post-project analysis will allow for the monitoring of cumulative effects and

bring the often missing link between EIA and comprehensive environmental

186 As noted by the Brundtland Commussion, scientists, individual citizens, community groups
and NGOs can play a vital role in moving towards sustainable development paths, Brundtland Report,
supra, note 1 at 326.

187 B Sadler, "The Evaluation of Assessment: Post-EIS Research and Process Development” in
Wathern, supra, note 39 at 129 |heremnafter Sadler in Wathern]; see also, imfra, Chapter IV which will
be devoted to Post-Projects Analysis.

188 Recs, supra, note 3 at 282,

189 Gardner, supra, note 13 at 46.
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planning and control.! In sum, the increasing use of "follow-up programs” 1s

another key to opening the door to a sustamable tuture.

Once existing EIA deticiencies are addressed and present strengths incurrent
EIA go on extending the scope ot appheatic n as well as consolidating the procedural
structure, Environmental Impact Assessment will prave to be a very ettective and
efficient vehicle in achieving the necessary transiion  to  sustamable

development.lg‘

190 mid. at 46 citing Munro & al.
191 Jacobs & Sadler, supra, note 6 at 17 & 20-24.
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CHAPTER TWO: THE FEDERAL EIA PROCESS IN CANADA

A. INTRODUCTION

Chapter 11, as well as Chapters 111 and IV will move from the abstract level
to the more concrete review of one specitic scheme. Although EIA processes have
been implemented alt over the world, the discussion will be confined to the proposed
new tederal EIA legislation in Canada. There are two principal reasons for this

choice,.

First, Canadian EIA processes have advanced beyond the experimental stage.
For almost two decades, the federal government has required its departments to
assess the potential environmental and/or socio-economic implications of their
activities. Furthermore, every province now practices EIA. It is therefore interesting
for a Luropean to examine a North American process which can be considered well-

developed when compared *o those implemented in Europe.!%?

Second, the federal government is poised to pass a new federal law on EIA.
The decision to revise the existing federal scheme was mainly engendered by two
events: Canada was the first country to adopt the principle of sustainable
development, at least notionally, as a goal towards which public policy should be

aimed.'”  In October 1986, the National Council and the Ministers of the

7 .
92 For example, the public partuicipation compunent 1s not given the same importance in Europe
48 on the North Amernican continent. The Netherlands, however, have a broad and advanced EIA
process, Robinson, supra, note 38 at 22.

D ~
1 Saunders. supra, note 2 at 1.
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Environment created a National Task Force on Environment and Economy

(NTFEE)."™ Its Report was published 1n September 1987, even betore  the
presentation of the Brundtland Report to the UN General Assembly.!™ Among
its 40 recommendations, the Report idenufies the need tor the nercased use o T'IA
as a device for "environment-economy integration”."™ Thus, it will be mteresting
to determine it Ottawa has been consistent with its endorsement of sustaunable
development n its drafting of the new federal EIA process.'”  In addition, o
series of decisions by the Canadian courts, holding that EARP has "the force of law"
and applies to provincially initiated dams, rendered the ambit ot the Guidelines

Order uncertain. This alerted provincial governments to the possibility of

encroachment by the federal government into provincial matters through EARP,

All this suggests that it 1s an opportune time to analyze the proposed
Canadian EIA. Space, however, does not permit a comprehensive analysis of all
aspects of the Canadian Environmental Assessment Act. Therefore, chapter [, Ifland

[V will only focus on the principal EIA scheme contained 1n the Act untolds, leaving

194 The NTFEE was composed of environmental mimsters, semor mndustry cxecutives, and
representatives from environmental organizations and academics; Canadian Counail of Resource &
Environment Ministers, Report of the National Task Force on Environment and F.conomy (Otlawa.
CCREM, 1987) {hereinafter NTFEE report]; T. Hill, "Our Common Futurc. Reshaping Canada’s EIA
Process” (1988) 8:3 Env. Impact Ass. Rev. 197 at 197 [Hill].

195 Starke, supra, note 27 at 48,
196 Canadian Bar Report, supra, note 37 at 7. The NTFEE Report 15 considered a milestone by
the government and industry. The environmentdlists are, however, suspicous about 1t, see, Rees,

supra, note 3 at 280.

197 T, Schrecker, "The Canadian Environmental Assessment Act: Tremulous Step Forward, or
Retreat Into Smoke and Mirrors?" (1991) 5:3 CCE.LRS (N S) 192 at 193 [Schrecker|
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aside other possible EIA processes included in the CEAA.198 The procedural

steps shaping the princpal EIA process will be explored starting from the
assumption that oniy a strong EIA scheme can ensure a move towards sustainable
development.™  As suggested in Chapter 1, there is considerable disagreernent
as to what constitutes sustainable development and its specific implications are still
not clear. While the following review will not attempt to establish a practical
detinition of sustainable development in the EIA context, it will nevertheless
examine elements of the EIA process which are conducive to sustainable

development, and clauses which are inimical to its enhancement.

198 Sections 110 39 & 55 to 63. Among the various EIA processes possible under the Act, the
following are included. the environmental assessment process of a project which requires the
approval of the Cabinet for the implementation, for cxample, the issuance of a permit, wall be
developed by regulation; s, 5(2) & s.59(g). Crown corporations 1n s. 8§ and Commissions in s. 9 shall
cnsure that an EIA 1s conducted in accordance with regulatons made by the Governor-in-Council;
s. 59()-(k). There 1s also a speafic evaluation system  for projects having transboundary
cnvironmental effects which provades for eather a review pancl or mediation; s. 46-53, Furthermore,
the CEAA contains provisions modifying the gencral EIA process when interjurisdictional issues are
at stake It provides for jomnt-review panels of meduition between the federal government and
another jurnisdiction, such as a provinee, s. 40-42.

1 Indeed, the Brundland Commission calls for tougher and extended environmental
regulations, Brundtland Report, supra, note 1 at 330.
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B. THE NEW FEDERAL EIA ACT IN ITS HISTORICAL CONTEXT

"I want to emphasize that the new Act will go much further than
the original Guidelines. Int fact, this legislation and Reform Pachage will
result in an environmental assessment process whicht is more powerfied in

its impact on gieczlsiun making than anv other environmental assessmrent
n 200

in the world".
Is the proposed CEAA exemplary environmental legislation’? Does 1t go much
further than the earher tederal EIA process? Does it ensure the promotion of the
principles of sustainable development? These questions will be discussed below 1n

the analysis of Bill C-13.

The Federal Government established a federal EIA process, in the beginning
of the 1970’s. Respondingto a 1972 Task Force Report on Environment Policies and

Procedures,2°!

Ottawa enacted an EJA scheme by way of cabinet directives,
passed in 1972, 1973 and 197722 In 1979, an amendment to the Govemment
Organization Act brought the first statutory basis tor tederal EIA. Section 6 obliged
the Minister of the Environment [MoE] to recommend programs to the Cabinet

ensure that new federal projects, programs and activitics be subjected to an

200 "sratement of the Honourable Robert de Cotret, Minister of the Environment, Introducing
the Canadian Environmental Assessment Act™ (Junc 18, 199)) at 6 [herenafter Minister’s Statement|.

201 This Task Force was created by Environment Canada, the Federal Department of the
Environment. It completed its report in 1972 The Task Force proposed that the process he
enshrined in legislation and that a provisory ElA program be established by Cabinet directive tn the
interim, However, the federal response to the report was a much more diluted prowess than the one
proposed in the report; Emond, supra, note 52 at 232; McCallum, supra, note 48 at 386 The report
1s classified as confidential by the government.

202 pirectives of June 3, 1972 and December 20, 1973, see Environmentat Approvals, supra, note
45 at 1.4. A 1977 directive made only minor revisions to the process, JA. Robertson, Environmental
Impact Assessment in Canada. Proposals for Change. Background Paper - Research Branch of the
Library of Parliament (Ottawa: Supply & Services, 1990) at 2 [Robertson].
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EIA2? However, the modihication ot the Government Organization Act did not
change the admunistrative status of the tederal EIA process. In June of 1984, the
Emironmental Asvsesment and Review Process ot the Guidelines Order  adopted

under the Govemment Organization  Act, replaced the tormer directives. 0

Nonctheless, the tederal EIA process remaned an admunistrative procedure. 205

The retorm initiatives of the present process began in 1987, embracing both
the structural and procedural aspects of the EIA.2% On June 18, 1990 Bill C-78

203 The Government Organzanon Act, 1979, S.C. 1978-79, ¢.13, part [Il. s. 6(2), now known as
the Depariment of the Environment Act, RS C. 1985, ¢. E-10. §6, the cnabling scction has been
repealed by S. 146 of the Canadian Environmental Protection Act, R S.C.1985 (4th Supp.), <. 16, Lucas
& Franson, supra, note 73 at 995-9; CELA Newsletrer, Feb 1979, 1ssue 1 at 1. The acronym MOE
throughout this thesis will refer to the Federal Manister of the Environment

203 1 1 1n 1980, that FE ARO started the reform of EARP. Indeed, environmental and aboriginal
groups by the end of the 1970° expressed their dissaosfaction with the federal EIA process. The
sereening phase, tor istance, was found to be ad hoc, secretive and no consensus existed among
federal agencies as 1o what types of proposal noeded inttial assessment, see T. Fenge & G. Smith,
"Reforming the Federal Environmental Assessment and Review Process” (1986) 12 Canaduan Public
Poly 596 at 598 FEARO 1y the Federal Environmental Assessment Review Office which
admimisters the process {herainafter FEEARO].

205 Ipsitunional barriers made the MoE and FEARO propose minor retorms 10 the process.
Indeed, certain federal agencies feared the loss of their importance by the enlargement of the scope
ol the federal ETA process The National Energy Board, the Department of Encrgy, Mines and
Resources, Fisheries and Oceans, Indian Affairs and Northern Development among others, showed
a strong reluctance o the improvement of EARP; Fenge & Smith, supra, note 204 at 599-602.

200 1 January 1987, FEARO established a study group which reviewed the procedural
requirements in the public review phase of EARP; Study Group on Environmental Assessment
Hearing Procedurces, Public Review: Newther Judicial nor Political, but an Essential Forum for the Future
of the Environment - A Report Concerming the Reform of Public Hearng Procedures for Federal
Emvironmental Assessment Reviews (Ottawa: Supply & Services, January, 1988) [hereinafter FEARO
Study Group]. That same year, the then Minister of the Environment relcased a discussion paper
which intended to reform the existing process; Emvironment Canada, FEARO, Reformung Federal
Enmvironmental Assevwment - A Discussion Paper (Ottawa: Supply & Services). Public meetings and
¢ Nattonal Consultation Workshop on federal environmental asscssment reform then took place 1n
Ottawa in May 1988, FEARO, The Nanonal Consultation Workshop on Federal Environmental
Avsessment Reform - Report of Proceedings (Ottawa: Supply & scrvices, 1988) [hereinafter National
Consultanon], Environmental Approvals, supra, note 45 at 19-1.10. & 6.12.
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was introduced n the House of Commons.™" Opposition to the Bill was

widespread. The prvate sector.  the Comenatives™  the provinces  and
environmentalists crteized many shortcomings contained ot the dratt legislanon.
Indeed.  environmental  associations wondered  whether 1t represented  an
improvernent over the Guidelines Order.™™  Although amendments to the Bill
were released by the Minster in October and December 1991, ¢mvuronmental
interest groups still did not support the future tegistation”'? On March 19 1992,
Parliament passed the Canadian Environmental Assessment Act [CEALA, which was

adopted by Senate in June and received Royal Assent on June 23, 199271

07Mm.3. Jeffery, "The New Canadian Environmental Assessment Act - Bill C-78 - A Dinappomting
Response to Promised Reform™ (1991) 36 McGull Law Journal 1070 at 1082 [Jetlery| See Ball €78,
An Act to Establish a Federal Environmental Assessment Process, 24 Sess, 34th Parl . 1989 90
[heremafter Bill C-78]. Bill C-78 dicd on the order paper, but was reintroduced tndentical terms
as Bill C-13, An Act to Establish a Federal Emironnmental Assessment Process, 3rd Sess, 34th Parl,
1991 |hereinafter the CEAA].

208 G. York, "Tores Resisting Changes to Bill” The [Toronto] Globe and Ml (3 December
1991).

29 Environmental Assessment Caucus, Reformung Federal Environmental Assessment (Ottawa
The Environmental Asscssment Caucus on the Canadian Environmental Assessment Act, Bill €-78,
1990) [hereinafter CAUCUS]; T. Vigod, Submissions of the Canadian Environmental Law Assocation
to the Special Commutee on Bill C-78, The Proposed Canadian Environmental Assessmient Adt
(Toronto: Canadian Environmental Law  Association, 1990) [Vigod}, W Andrews & A Hillyer,
Recommendations for Improvements to Bill C-78, the Canadun Environmental Assessment A
(Vancouver. West Coast Environmental Law Assocation, 1990) [Andrews & Hillyer|

MW R, Lindgren, Prelimunary Response of the Canadian Envionmental Law  Assocation (o the
Legislanve Committee on Proposed Amendments to Bull C 13 (the Canadian Environmental Assessment
Act) (Toronto: CELA, Oct 1991) [herewnafter Lindgren/Oct 91}, R Lindgren, Submissions of the
Canadian Environmental Law Assoctation Regarding Bul C-13 (The Canadian Environmental
Assessment Act) (Toronto: CELA, March 1992) [hercinafter Lindgren/March 1992

211 "Environmental Assessment Act Receives Royal Assent” (1992) 35 ALELRT av 4 For the
purposes of this study, reference will be made to Bill C-13 or the CEAA when discussing the latest

version and, to Bill C-78 when speaking about the draft first introduced i the House of Commaons
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C. THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT:THE PROPOSED
FEDERAL EIA PROCESS

The proposed CEAA 1s the first federal EIA law in Canada and 1t will most
probably come into toree in January 1993. The CEAA sets out the requirements and
the procedures of the federal environmental assessment process, as well as the
responsibilites of the participants therein. However, the Act only describes the
tramework ot the EIA process and subsequent regulations and manuals will

complement the Jegislation and provide procedural details.?!?

For example,
regulations will prescribe which projects are excluded from the main EIA process
described in the CEAA because they have only insignificant environmental
eftects.”!? The dratting of two other regulations 1s presently receiving a lot of
attention from environmentahsts and the public.2’* Indeed, the "List of Federal
Statuites and Regulations” (the "Law List") and the "Comprehensive Study List" (or
CSL.) are essential in setting out the scope of application of the proposed Act.?P?
The Law List will contain the provisions of any federal Act or any regulations that
confer powers, duties or functions on federal authorities, the exercise or

pertormance of which will trigger an assessment under section 5(1)(d).*® The

212 FEARO 1 presently claborating manuals for follow-up programs, for evaluating what 1s
considered a sigmficant adverse environmental cffect and for the assessment of cumulative impacts;
Personal Communication with B Hobby, Legal Adviser at FEARO (July 31st, 1992) [Hobby].

Mg T(a) & . 59 (¢)(n).

214 4n January and February 1992, 15 regional workshops were held by FEARO across the
country to obtain public input, FEARO, The Canadian Environmental Assessment Act: a Regulatory
Update (Outtawa: FEARO, June 1992) at 3 [hercinafter FEARO Update];, C. Boljkovac & K.
Campbell, Comments of the Canadian Environmental Law Association on Two Draft Regulanons Under
Bill C-13, the Proposed Canadian Environmental Assessment Act (Toronto: Canadian Environmental
Law Assocuation, 1992) [herewnafter Draft Regulations|

5 FR4RO Update, supra, note 214 at 3. It should be noted, however, that a draft "exclusions”
list has vet (o be released by FEARO

o g 59(f). Further discussion of the Law List will be provided when examining para. 5(1)(d);
see, mfra, note 292 and accompanying text.
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CSL will include the projects or classes ot projects that will automatically be subject
to an assessment because of the sigmiticance ot therr emvironmental ettects !
Finally, although the CEAA will bring clanify somewhat which projects tngger an
EIA under the tederal Act, it 1s expected that many jurisdictonal questions, such as
the ambit and depth ot a valid federal assessment, will be addressed 1in Canadian

218
court rooms.

D. THE EIA PROCESS UNDER THE CEAA

Procedurally, the CEAA is not dramatically ditferent trom EARP." Both
processes are divided into two main phases: (1) the initial assessment ( or screening)

. . . h)
and (2) the review panel or the mediation.”*°

However, these two principal phases
consist of many elements. For the purpose of this study, the EIA process of the new

Act will be described in tive procedural steps:

2175 2123 & para. 59(d). A short analysis of the comprchensive study will be provided later
in this chapter.

218 Hanebury, "The Supreme Ceurt Decision tn Oldman River Dam: More Picces in the Pusele
of Jurisdiction Over the Environment” (1992) 37 Resources the Newsletter of the Canadian instuute
of Resources Law 1 at 5 [heremafter Junsdiction Over the Environment)

219 schrecker, supra, note 197 at 212

220 EARP does not include mediation Schrecker, supra, note 197 at 209 & 213 Admimistratively,
EARP s overseen by FEARO which is independent from Environment Canada and reports directly
to the MoE. The CEAA replaces FEARO with a new agency - The Canadian bavironmental
Assessment Agency {the Agency] which 1s undgtr the responsihility of the Minister, although scparate
from Environment Canada. Sections 57-64) state the dutics and objects of the Agency As for
FEARO, its role is only advisory. FEARO, "Federal Environmental Assessment Reform - Fract Sheet
#1, Ker Advances of Reforms Over Current Environmental Assessment and Review Process at 1.2
(June 1990) [herewnafter Fact Sheet]; Lucas & Franson, supra, note 73 at 995-12, Jeffery, supra, note
207 at 1083
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(1) The screening of a proposed undenaking or activity; (2) the conduct of the
emvtronmental assessment and is review ; (3) the essessment decision; (4) the review
af the assessment decision and (5) the enforcement of the assessment decision and
Jollow-up programs.*?!

The tirst aspect will be examined in this chapter, while Chapter 111 will
analyze pomnts 3 and 4. A cnitique of the provisions tor the enforcement of the

assessment decision and the tfollow-up programs will be discussed in Chapter [V.
I. The Screening Phase

"Screcmng” 1s the pre-assessment of a proposed undertaking. It involves
preluminary environmental evaluation, usually based on existing data. It is aimed at
determining whether a  project, because of its significant  environmental
repercussions, should be subjected to more detailed environmental assessment.>%?
In order to understand this phase, the following questions must be answered:

(a) What should be assessed? (b) Who should conduct this pre-environmental
assessment? (¢) To whom does it apply? (d) Which situations will trigger the process?
(¢) How should screening be done? (d) is it possible to review the screening decision?

These questions will be addressed below.
(a) What should be assessed:

In order to know what should be assessed three points must be examined.

First, the breadth of the notion of environment in the Act? Second, the types of

22} Huni suggested six procedural steps gencrally found i EIA between jurisdictions; C. Hunt,
"A Note on Environmental Impact Assessment in Canada” (1990) 20 Environmental Law 789 at 791
[herematter Hunt)

2221 ucas in Clark, supra, note 66 at 149; Hunt, supra, note 221 at 791, The following definition
iv found 10 the Imtial Assessment Guide: "Screentng 15 a systematic, documented assessment of
environmental implicanons of a proposal, including the signmficance of adverse environmental
consequences”, Imtial Assessment Guide, supra, note ? at 3.
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activities evaluated? Third, the factors to be taken into account duning the

preliminary assessment?

(1) The definiti m of ervironment and its scope

As observed 1n Chapter I, the noton ot “emironment” has evolved
considerably over the years. Today, discussions about environment quahity are not
limited to biophysical surroundings. but also include the community’s cultural. soctal
and economic consequences of environmental changes.®  As EIA v a method
of identfying the emvionmenwl consequences of an activity, the notion ot
environment 1s central to the eftort and must be made clear. In tact, the detimtion
of environment can considerably atfect the scope of the process.”* Thus, a broad
definition ot "environment" 1s an essential component ot a multi-taceted LIA, which
will not only examine ecological imphcations, but also socto-cconomie, as well as

cultural or aesthetic changes caused by development projects and activities.

The new CEAA, unlike EARP,2  detines "emvironment’*® The notion
of environment used 1n the CEAA 15 the same as the one found in para. 2(1) ot the
Canadian Environmental Protection Act.*>”  However, this detinition does not
include the saocial, economic, cultural or built environments, but 1s hmited to: (1)

land, air, water, including all layers ot the atmosphere; (2) all organic and rnorganic

223 Holtz, supra, note 11 at 96. See also Justice La Forestn the S C € Oldman River dise who
stated that the "environment” is a diffuse notion that cannot he contined to the biophysical
environment alone; Friends of the Oldman River Society v Canada (Muruster of Transport) |1992] 1
S.CR. 4at 37.

224 According to Hanebury, the broader the defimtion of environment, the wider the swope ol
an assessment of environmental tmpacts, J. B. Hancebury, "Environmental Impact Assessementin the
Canadian Federal System” (1991) 36 McGuil L. ] 963 at 968

225 fbud. at 970.

226 g 2(1).

227 S.2(1); Hanebury, supra, note 224 at 978.
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matter and living organisms and (3) the interacting natural systems that include the
components referred in (1) and (2). Environmental groups have recommended the
adoption ot the detinition tound in the Ontario Emvironmental Assessment Act in
order to nclude social, economie, cultural or built environments.”?® The CEAA
also contans a detimition tor "environmental effects” and "environmental assessment".

229

These three defimtions seem give a broad scope to the process. For example,

responding to environmentalists’ criicisms and natives witnesses, Bill C- 13 has
amended the esarlier detintion ot "environmental effects” by making this expression
to read as follow:

"change on health, socio-economic conditions, on physical and cultural heritage, on the

current wese of lands and resource for traditional purposes by aboriginal persons, or on

any structure, site or thinﬁ that is of historical, archaeological, paleontological or
0

architectural significance”.

The incorporation of "traditional aboriginal uses of the land" seems to be a

231

significant step 1n acknowledging and accommodating native rights. In addition,

it should be noted that the protection of indigenous and tribal peoples life-styles is

228 Lindgren/ March 92, supra, note 210 at 2. The nouon of environment, under para. 1(c) of
the Ontanio Environmental Assessment Act, includes: (i) air, land, water; (ii) plant and animal life,
mcluding man, (1) the social, economic and cultural conditions that influence the life of manor a
community, (1v) any building, structure, machine or other device or thing made by man; (v) any sold,
hquid, gas, odour, heat, sound, vibrations or radation resuling directly or indirectly from the
actvities of man, Or (v) any part or combination of the foregoing and the interrelationships between
any two or more of them, 1n or of Ontano. The defimtion of the environment in s. 1(4) of the
Quebec's EQA 1s. on the contrary, very narrow and means: "The water, atmosphere and soil or 2
combination of any of them or, generally, the ambient milicu with which hving species have dynamic
relations”, EQA, supra, note 75.

I )

229 This1s a response 1o the fact that the prime concerns related to a project are the features
percerved to have health, safety and socto-cconomic implications; Robertson, supra, note 202at 7;
Inial Assessment Guide, supra, note 161 at 20.

0.5 ny(a).

31 3. Charest, Address (Legislative Commutiee on Bill C-13, 19 June 1991) [unpublished] at
4 [herernafter Minaster's Address|.
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also an objective of sustainable development and in this respect the CE-ALA s

responding positively to the Brundtland Report.”**

(i1) What kind of activities are subject to an E14?

The CEAA seems to have a more restrictive scope here than EARP.Y
It requires. ins. 4(a) and s. 5 the assessment of "projecy”, defined in's. 2 to mean
"physical works" or “physical activities”. Consequently, the evaluation ot government
policy lies outside the CEAAR*  Crities of the draft legislation have considered
the exclusion of government policy assessment one ot the most sigmticant
shortcomings of Bill C-13 and as a step backward trom the detimtion ot "proposal"
found in the Guidelines Order.™5 The assessment of policies, plans or programs
is considered important as conceptual proposals contain the seeds tor tuture
"projects” and have considerable, albeit indirect, environmental impheations. >
For example, agricultural policies providing for farm subsidies may encourage the
use of fertilizers and pesticides that will, in turn, increase soil erosion and deplete

soil nutritient.?’ Secondly, by assessing transport policies, rather than merely o

22 Brundtland Repont, supra, note 1 at 12 & 114-16,

23 EARP apphes to "proposals” defined ins.2 as including "any instiative, undertaking or activity
for which the Government of Canada has a decision making responsibiity” EARP, theoreucally, can
apply 10 all ehgible federal programs and projects, 1if they tit within one of the categones 1n s, 6
Circlli, supra, note 71 at 94. However, practice has shown that only speufic projects have been
assessed under EARP; Rees, supra, note 3 at 281, Furthermore, in Angus v Canada, 1t was deaded
that the Guidelines Order was not binding on the Governor-m-Council n that casc, the Cabinet
issued an order under s. 64 of the Natwonal Transport A, 1987, R.S C, 1985, ¢ 28 (3rd Supp ) which
required VIA Rail to eliminate or reduce certain passenger services, Angus v. Canada [1990] 3 1.C
410 (CA.).

24 Jeffery, supra, note 207 at {086-87.
25 Consequently, they recommended that the notion of proposal as found in EARP be
maintained, Vigoe, supra, note 209 at 5; Lindgren/March 92, supra, note 210 at 2.3, sce albo

Schrecker, supra, note 197 at 224-227.

26 Consider the possible environmental implications of trapsportation, tnternational tradc, tax
incentives, energy production; see¢ Rees, supra, note 3 at 281.

37 schrecker, supra, note 197 at 224.
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particular project, 1t 1s possible to ask whether expected environmental implications

should occur or not. At the project level, however, the remaining 1ssue to examine
1s where the environmental ettects will appear.m Further. the evaluation of
government programs would provide for a broad examination of alternatives, such
as changing tundamental pohcy directions. Assessing offshore o1l and gas dnilling
exploration and production, for example, could take into account alternative courses
ot action, such as economically competitive programs to improve energy efficiency,
rather than just assessing another means to develop energy production by land-based

. 3¢
oil drilling.>**

Interestingly, the information package accompanying the legislation states that
an EIA of policies and programs will also be established.?*® The Government
justities the exclusion ot the policy assessment in the CEAA by explaining that such
assessments require very ditferent procedures from those used in project evaluations.
In addition. 1t should be noted that assessing government programs by policy and not
by law tlows directly from the parhamentary system of Canada where Cabinet’s
decisions are secret.*!  Allowing such decisions into the court room would
fundamentally change the constitutional characteristic of Canada which is not the

purpose of this Act.

The EIA reform package explains that "a statement of environmental

implications tor each new policy and program will be made public when the new

23 1n addiuon, the assessment of conceptual proposals allow more time to collect and analyze
the necessary emvironmental data; see, OECD, Analysis of the Environmental Consequences of
Sigruficant Public and Private Projects (Pans: OECD, 1979) at 14.

219

=" Schrecker, supra, note 197 at 227,

240 Eact Sheet # 7, Environmental Assessment of Policies and Programs, supra, note 220 at 7
& 7.2

Y,
4 McCallum, supra, note 48 at 407.
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policy or program 1s announced”.”*  However, such a policy has existed sinee
June 1990. It requires any department responsible tor a poliey decision to provide
assessment documents to the Cabinet. When the Cabinet releases the pohey
deciston, the assessment documents are made public as well”™'' Further, the
effects ot public scrutiny have been reintorced as the House of Commons” Standing
Committee on the Environment has been given the power to request that a Mimister
appear before 1t to explain the Iikely environmental consequences ot any new pohicy

,
or program.”*

As noted 1in Chapter I, bringing policies, plans or other conceptual proposals
under the scope of the EIA seems to be one of the key principles or prerequisites

. h
to sustainable development.**

EIA lterature, such as the Brundtland and the
National Task Force Reports, has underlined the importance ot requinng the
assessment of the total range of activities ot both public and private seetors. >4
For environmentalists, the CEAA 1s disappointing in its scope. However, this pomnt
of view should be tempered. Firstly, assessing government policies may not mean
that all policies have to be subject to the same kind of assessment as tor
development projects. A brief statement of assessment that is made public may be
sufficient to raise government consciousness with respect to the environmental
implications of its decisions. Secondly, unless there 1s a change i the concept o
Cabinet secrecy, the constitutional structure of Canada may not permit such an open

assessment process for government policies as the one proposed in the CEAA for

242 Fact Sheet # 7, supra, note 220 at 7.
243 Hobby, supra, note 212.
244 Bact Sheet # 7, supra, note 220 at 7.

245 The Brundtland Report asked for broader EIA that "should be applicd to poliues and
programmes, Brundiland Report, supra, note 1 at 222, sce also Holts, supra, note 11 at 101,

246 Elder & Ross, supra, note 4 at 129; Rees, supra, note 3 at 281 & 283; Brundtlund Report,
supra, note 1 at 222; NTFEE repont, supra, notc 194 at 3-9.
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projects and activities. Finally, as discussed above, Ottawa has already implemented

a policies and program assessment process. Theretore, 1t can be said that even if a

statutory basis tor that kind ot process could have been enshrined in the
* -’r N

CLAA the reform of the EIA process as a whole 1, nevertheless, a step 1n the

. al
right direction towards a sustainable future,™*

It should be noted, that the scope of the proposed legislation is not as narrow
as 1t may seem. First, Bill C-13 covers not only projects, but also "physical

4t N . . .
¥ For example, as under EARP, potential environmental and socio-

activities”.
economic imphcations of low-level flying exercises will be examined.”® Second,
the new Act improves the Guidelines Order as the notion of "project” means a
physical work to be constructed, as well as one to be operated, modified,

1551 Consequently, the new

decommissioned, abandoned or otherwise caried ou
Act may apply to existing facilities incurring major changes.”? As noted in
Chapter 1, many EIA processes do not assess "existing activities” or "projects”. In
sum, such a broad detimtion of project, including the notion of existing facilities and
activities, 1s a positive element for effecting, at least at the project level, the principle

of sustainable development.

7 Schrecker, supra, note 197 at 224-25.

28 Eor a proposed of model, see Canadian Environmental Advisory Council, Prepaning for the
1990'y: Environmental Assessment, an Integral Part of Decision Making (Ottawa: Supply & services,
1988) [heremnafter CEAC report). See also Schrecker for a discussion of some obstacles to policy and
programs assessments, supra, note 197 at 225-26.

MY, 2(1). Regulations will prescribe the types of acuvities which will be subject to an
assessment, s 59(b)

230 Sce, for instance, Naskap-Montagnat Innu Assn. v. Canada (Minister of National Defence)
(TD)[199] 3 E.C. 381.

h .
2 para 2(1). EARP only apphes to new projects and does not include any alteration or
extension of an cxisting project, activity or structure, Robertson, supra, note 202 at 7.

252

Sce Elder & Ross, supra, note 4 at 128.
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(i) What are the factors to be assessed initiallv"?

Subsections 16(1)(a)-(e) set out the factors to be considered dunng screening
Most importantly, the “environmental effects” must be predicted.”®' The detimtion
of "environmental etfects” means that changes in health, socio-cconomie conditions,
as well as changes 1n the cultural henitage should be evaluated.”™  Furthermore,
the measures technically and economically teasible that are necessary to mitigate any

significant impacts, as also public comments, must be considered.™

It should be noted that the latest version of Bill C-13 contains the possibihty
of assessing the "need for the project” and "altematives t0" it at the screemng

level, 250

However, the language 1s not mandatory. Such requirements are
important, because they move the EIA approach away trom the specitic project
orientation towards a broader analysis, where alternative courses ot actions to and
the necessity of the proposed undertaking are examined. The Ontano Environmental
Assessment Act seems to have a more extended scope with respect to the alternative
issue than the CEAA,% but the nisk is that mega-assessments may result taking
years to complete and costing fortunes. The discretionary wording of the alternatives
factors may not be a problem in the CEAA. Providing public pressure s strong

enough, the MoE, after consulting with the tederal authority responsible for the

253 5. 16(1)(a).
254 5, 2(1) & s. 16(1)(a).
255 5, 16(1)(c).

256 g, 16(1)(e). Such requirements were absent from the first draft of the legislation as they were
from EARP.

37 Environmental Assessment Act, supra, note 73. According 10 s 5(3), an cnvironmental
assessment submitted to the Ontario Minister of Environment shall consist of: "(a) a description of
the purpose of the undertaking; (b) a description of and a statement of the rationale for, (1} the
undertaking, (u) the alternative methods of carrying out the undertaking and, (1) the alternatives
to the undertaking".
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assessment ot a project, will feel compelled to address the alternative issue in the
58

screening phase.?

Furthermore, 1in both the mitial and full assessrnent phases, the CEAA
requires the evaluation of the "cumulative effects” of the project in combination with
other projects.®™ This 15 a major improvement over EARP which did not include
such a provision. As explained in the first chapter, the assessment of the cumulative
eftects ot a project or an activity 1s a response to ecological reality and one of the
most important keys to moving towards sustainable development.’® For example,
the cumulative impacts of small and medium-scale projects may significantly affect
the environment when combined with other unrelated undertakings. However,
practice under the Guidelines Order has demonstrated that these kinds of proposals
are not automatic candidates for the second phase of the process. ! It is thus

better that cumulative impacts are assessed 1n the screening phase.

Structurally, section 16 is divided into two subsections.?2  The first
subsection lists the factors to examined during "screening”, "comprehensive study"”,
"mediation" and "review by a panel”. Subsection 16(2), on the other hand, only
applies to comprehensive studies, mediations and review panels, leaving the

following factors outside the scope of screening :

258 Hobby, supra, note 212.

59 g, 16(1)(a). A strningent EIA process according to environmentalists would consider
cumulative impacts with all other relevant acuvities or operations, past, present and anticipated;
Andrews & Hullyer, supra, note 209 at 24.

200 gee Chapter 1, supra, note 161 and accompanying discussion.

261 Rees i Clark, supra, note 76 at 6-7, Sadler & Armour, supra, note 57 at 75.

2025 16(1)-(2).
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the purpose of the project: altermative means of carmving it out; the need and
requirement of follow-up programs and the capacin of renewable resources that are
likely 10 be significantly affected to meet the needs of the present and those of the
future.

One may speculate as to why all these tactors are not considered n the mitial
assessment. Environmental associations criticized the wording ot s. 16, According 1o
them, a project may advance 1n its development, because of the fack of exammation

. 63
of those factors in the screenming phase.”™®® One ot the purposes behind sereening
is to determinate whether or not a project should be submntted to a review panel or
mediation. It s, therefore, only with a thorough scrutiny ot all the tactors set out in
s. 16 that this preliminary evaluation can be correctly made. They have,
consequently, recommended that a strong EIA process should require, at least, the

preliminary assessment of all ot the factors in s. 16 in the screenmng phase. >

There are also good reasons for not examining every tactor during the pre-
assessment phase however. The Federal Government screens thousands ot projects
every year. It would be too heavy a burden and too costly to request such a
comprehensive appraisal for routine management activities. Further, projects or
activities causing serious environmental harm will go through a "comprefiensive study”,
right at the beginning of the EIA. This will, in turr, requirc an in-depth review
where both the factors listed in both subsections 16(1) and (2) will be taken mto

aCCOLmt.Z(’S

263 Vigod, supra, note 209 at 8. Bill C-13 in its latest form did mark an improvement as it added
to the screening phase the consideration of the "need of the project”, where the MoE so requires,
S. 16(1)(e).

264 Andrews & Hullyer, supra, note 209 at 24.

265 S¢e the definition of "comprehensive study” in s. 2(1) & s. 21-23, Hobby, supra, note 212
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{b) To whom does the process apply?

The CLAA applies to the “proponent” which 1s the "person, body or federal

authority that proposes the project*®

The use of the words "person” and "body"
shaws that private interest groups or non-governmental bodies may be subject to the
CEAA. However, this 1s only possible where a federal authonity 1s involved through
tunding, property or regulatory consideration.?®” In addition, as suggested by s.
S(1)(d), the proponent may also be a "federal authority" when it proposes a
project, 0

It should be mentioned that certain tederal authonities are excluded from the
main EIA process described in the Act.?®® The purpose of these exclusions is to
not hamper their ability to compete as these excluded bodies operate in the market
place.™®  However, the distinction between projects undertaken by federal
departments or agencies and projects falling under the responsibility of Crown
corporations or other bodies excluded from the application of the main EIA process
is not ecologically correct. Indeed, the environment by itself cannot discern whether

projects are initiated by federal departments or bodies exempted from the

application of the Act. Sound environmental analysis would only take 1nto account

266 S.?_( l ).

7 W.J. Couch, ed., 1988 Summary of Current Practice: published under the Auspices of the
Canadian Council of Resource and Environment (Ottawa: Supply & Services, 1988) at 13 [hereinafter
Couch] As such, the private sector 1s only subject to the CEAA when the Federal Government 1s
involved 1n a certain manner with the proposed private project; see s. 5(1)(a)-(d).

O See s 1) & . S(1)a), Couch, supra, note 267 at 13, S.2. The proponent can be, for
example, Environment Canada or another federal agency, such as Transport Canada or Indian and
Northern Atfairs. Further discussion will be provided later 1n this chapter; see, infra, note 278 and
accompdnving text.

) . -\ .
09 See s 2(1). For example, the agencies of the Yukon Terntory, the Harbour Commussioners
or certamn Crown corporations.

9
270 Andrews & Hillyer, supra, note 209 at 4.
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the sigmficance of the likely environmental imphcanons of the proposed tederal
project.”” ! Thus, environmentalists have asked tor the umsersal appheation ot the
federal EIA"" It should be noted that under Bill C- 13 FIA processes designed
by regulation will require Crown corporattons and other excluded bodies 1o assess
the environmental consequences ot their activities = © Under PARP. by contrast,
they were only "invited” to do an environmental IMpact assessment O Of course,
the risk 1s that EIA processes prescribed by regulations will contan less strmgent
assessment requirements than the process desenibed o the CE L1 It can,
nevertheless, be stated that the new Act 1s bringimg a welcome improvement to the
Guidelines Order.

(c) Who should do the assessment: self-assessment principle

Self-assessment has been the cornerstone of EARP and has been reattirmed
in Bill C-13. Self-assessment leaves departments and agencies the task of assessing
the potential environmental eftects of all proposals tor which they have decsion-

making rcspons:bxhty.27s This principle has been established to give flexibility to

271 M..A. Bowden & F. Curtis, "Federal EIA 1a Canada. EARP as an Evolving Process ( 198K)
8:1 Env Impact Ass. Rev. 97 at 101, Vigod, supra, note 209 a1 6,

2n Lindgren/Oct. 91, supra, note 210 at 3.

273 gee, . 8, 9, 10 & 59())-(1). As Hobby stated, Crown corporattons are in direct competiion
with private corporations and requinng from them the same EIA, as for the bodies operatung in the
public sector, would put them at a compeutive disadvantage. However, the purpose of submitting
them to a special process 15 not to design less stningent EIA requirements, but to have a process
more appropriate to their nature, where, for example, consultation with the industry will be required,
Hobby, supra, note 212.

274 Injual Assessment Guide, supra, note 161 at 2

275 Robertson, supra, note 202 at 5. Another solution s to give the responsibility of screeming
to one department, the Department of Environment or a branch of jt. This approach is favoured at
the provincial level in Canada. In Saskatchewan, it is the Environmental Assessment Branch  within
the Saskaichewan Depariment of Environment and Public Safety - 1 wonsultation with the
Interdepartmental Review Panel which screens proposals, Couch, supra, note 267 at 27 A different
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tederal authorities.2’®

It helps to promote departmental responsibility for
environmental matters and, theoretically, should favour their inclusion early in the
planming process of federal departments and agencies. Self-assessment, however, also
gives very broad discretion to the federal authorities and creates the risk of pohtical

2
xnunnpulutu>n.“77

Bill C-13 refers to the federal authonity which is required to ensure that an
EIA tor a project has to be conducted as the “responsible authority" [RA}L2"®  As
selt-assessment suggests the RA, at the end of the screening stage, establishes the
sighificance of the environmental impacts 1n a "screening decision”. However, as
indicated 1n section b, the RA can also be the proponent of the project. Therefore,
because of the selt-assessment principle, the CEAA may not provide an independent
process i all cases. It will be difticult for the RA as the initiator of the project to
avowd the temptation ot favouring the implementation of the project.”’? Does the
tederal EIA process include control mechanisms over the "self-assessment screening

phuse"?

Practice under the directives, which set out the first federal EIA, has shown

that, because of a lack of control mechanisms, self-assessment was carried out

approach would be 1o require the screening phase to be entirely the responsibility of an independent
screening bodard, with the participatton of the public. This solution favours independence and
objectivity, McCallum, supra, note 48 at 380.

270 Indeed, ElA 1y a complex administrative process; R. Cotton & D.P. Emond, "Environmental
Impact Assessment”in J. Swaigen, ed., Environmental Rights in Canada (Toronto: Butterworths, 1981)
245 4t 258 [heremafter Cotton & Emond).

s

77 Cotton & Emond, supra, note 276 at 258.

3y .

8 g 2(1y However, 11 can use the specialist knowledge and expertise of other federal
departments (such as Environment Canada, Fishenies and Oceans or DIAND) to "undertake major
components of work associated with given projects”, Ininal Assessment Guide, supra, note ? at 6-7.

79 Cotton & Emond, supra, note 276 at 255-56.
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inconsistently and with little ngour.™  The adopron of the Guidehnes Order.
however, has brought more control and certiunty to the selt-assessment principle.
EARP stipulates 1n particular: (a) that hsts ot projects which would produce
sigmificant adverse effects must be established by cach tederal department, ™! (b)
that the screening ot nonbsted projects must be made pursuant to wrntten
procedures vutlined by the responsible department in consultation with FE'ARO,
and finally®®? (c) that public concern 1s a factor to be taken mto account dunng
the pre-assessment, as well as an element that can require the responsible
department to refer the project directly to a review puncl."m Despite these
improvements, self-assessment has still been criticized under the Guidelhnes Order.
The 1988 National Consultation Workshop on tederal EIA consequently,
proposed further means to provide consistency and rigour in the exercise of the
screening phase:285 clear criteria for the conduct ot screeming, public iformation
by way of a registry, preparation ot an annual report on the pertformance of the
process, and the nght to appeal in order to review contested self-assessment

. hJ
decisions would certainly enhance the credibility ot selt-assessment, 0

280 por example, the major east coast offshore dnlling programs were not referred to a review
panel. The Energy, Mines and Resources department which had the decision-making authority in
these cascs, found those proposals "not to have sigmficant adverse environmental effects”, Lucas 1o
Clark, supra, note 66 at 153.

Blg 11(b) of EARP. Projects included in the hists would automatically be referred to the Mol
for public review.

282 5 18(a) of EARP.

Bg, 4(b) of the Guidelines Order. However, 1t is the federal authority who deades 1f there iy
a sufficient degree of public concern 10 refer the project to a review panel; s 13, sce Bowden &
Curtis, supra, note 271 at 103-104.

284 See National Consultation, supra, note 206,

285 National Consultation, supra, note 206 at 11-12,

286 Ipid. at 11-12.




While self-assessment remains the key principle of the proposed

X7

legislation, certain improvements have been made. For example, Bill C-13

includes provisions for public comment on the screening report®™®® and the

establishment ot a4 public registry permitting access to intormation,

Projects
which, by nature, will cause sigmficant adverse environmental effects will
automatically undergo a comprehensive environmental study.’®  In addition,
transferring the screening decision from the RA to the MoE with respect to projects
subject to comprehensive studies may reduce the discretionary power of the

RA.Z()‘

(i) The comprehensive study

It can be anticipated that there will be less danger under the CEAA that the
RA not rigorously screens projects falling under the scope of the federal EIA
process. This will be due 1 large part to the fact that projects or activities which are
hkely to have significant adverse environmental effects will be placed on a
"Comprehensive Study List" [CSL) and in turn, be automatically subject to a
comprehensive environmental evaluation®®  The requirement to list projects
which significantly atfect the environment was first introduced in the 1984 Guidelines

Order,z‘n however, the asts were elaborated by each department in an in-house

BT Minister's Address, supra, note 231 at 6.

288 S.18(3). However, there are some himits to public comments under the CEAA. Not every
screened project will permit public comments. According to Hobby, this would block the process.
Routine managenal activities will not require the taking into account of the public’s opinion; Hobby,
supra, note 212

89 See Schrecker, supra, note 197 at 230-34

290 see s. 14(a) & s. 21-23.

91 s, 23; Schrecker, supra, note 197 at 220.

225 590).

9% 5. 11(b) of EARP.
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process.2°4 On the other hand. the drafting of the CSL under the new Act s an
open process where the public is consulted and can comment on its content. >
Second. every project listed 1n the CSL will be subject to an EIA where both the
factors included in subsection 16(1) and (2) must be exanuned.™™ Contrary to the
system found in EARP. projects included in the CSL will not be directly reterred to
a review panel.”’ They will first be submutted to an m-depth exammation, that
may be followed by mediation or an assessment by a review panel, at the
comprehensive study concludes that the predicted ettects are likely to be
significant.”®® Further, the comprehensive study and the ensuing decision are the
responsibility of the Federal Minister of the Environment and not the RA.Z
Theretore, depending on how serious the tederal government is about the kind and
number of projects that will be placed n the CSL, the selt-assessment approach
could be curtailed under the CEAA4.*®

Finally, it should be noted that self-assessment is considered an important
means for effecting sustainable development. It 1s aimed at rendering every tederal

department and agency responsible for the likely environmental imphications ot thew

294 Some departments did not have a list.

295 FEARO Update, supra, note 214 at 3.

296 5. 2(1) & s. 16 of the CEAA.

297 s, 11(b).

298 1n addution, unce, iainty as to the degree of the significance of the environmental effects or
important public concern, are two other possible situations triggering a referral 10 a medialor or a
review panel; s. 23(b)(1)-(1n).

299 5.23.

300 Environmentalists have shown many concern as to the present content of the draft CSL. In
addition, they do not support that projects which, by nature, have scrious adverse environmental
effects, are placed into regulations, rather than in the CEAA nself, Draft Regulatnons, supra, note 214

at 2.
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01 According to the National Consultation Workshop, self-assessment

decisions.
18 the "maost effective upproach to mtegrate economic and environmental issues in order
10 achieve sustamable developmenr” ™ As noted by the Brundtland Commussion,
the sectoral tragmentation of responsibihity in the orgamzation of government 1s an

Important cause of our present environment/development problematic. 3

Moving
towards sustainable development will necessitate the abolition of sectoral divisions
Into governments’ structure and self-assessment 1s a promising approach to reach

that goal.
(d) How should the initial assessment be done?

The CEAA, like EARP, takes a "significance test' approach.’®* This
techmique distinguishes between projects/activities that are likely to cause significant
environmental impacts and those which are not. Therefore, under section
200 1)(c)(n), proposals having potentially adverse environmental effects will be
reterred to a tull assessment, while the ones with insignificant ecological impacts may
directly proceed.’®® However, the "threshold test" to link the screening phase to
the second phase ot the process in the CEAA tocuses not only on the significance
of likely environmental etfects, but also on "whether the environmental effects are

306

mitigable” or not. Certain environmental associations have expressed concern
i

U b, supra, note 194 at 198

302 Natonal Consultation, supra, note 206 at 11.

03 see Chapter 1, supra, note 30 and accompanying text, Brundtland Report, supra, note 1 at 63.

104 See s, 12(¢) & 12(e). In addition 10 this significance test, an imitial environmental evaluation
[EE] may be required under s. 12(d), see, Environmental Approvals, supra, note 45 at 1.8,

05 g 20(1)a) NEPA has very vague critenia, requiring an EIA for "major projects” which have
“significant impacts upon the environment; Emond, supra, note 52 at 16,

100 Under EARP, mitigative measures are not taken into account 1o assess the significance of
the ecologieal ctfects, see s, 12(e). S. 14 empowers the responsible authority to take mitigative

measures However, 1t 1s not clear when such measures can be adopted. As this section follows the
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over the wording of the threshold test. as the signiticance ot the etfects 1 evatuated
taking into account the implementation ot mitigative measures. The result s that the
implementation of mitigation measures reduce the sigmiticance ot the environmental
etfects to a minor degree that will preclude a review panel or medition.™ 1t can
be however argued that the inclusion ot nutigating measures in the threshold test will
force the RA to consider means to reduce the hikely environmental harm at the
beginning of the process, which in turn will enhance the environmental consciousness
of the proponent and the responsible tederal authornty.'™  The detimtion ot
“mitigation" in s. 2(1) of the Act may prove. however, much more critical than the
threshold test as mutigation means .. “resttution.. .through compensation”. 1s
intended that the disbursement of money will render the environmental ettects
insigniticant, therefore allowing a project to proceed? It so, this would run contrary
to the purpose of promoting sustamable development and would take Bill C-13

backwards from the Guidelines Order.
(e) Is it possible to review the screening decision?

It 1s at the review stage that the self-assessment approach has the greatest
implications.3®® Indeed, neither in the EARP nor in the CEAA s the RA
required to motivate its screening decision. In addition, no nght to appeat is
expressly stated. Such a right of appeal to the MoE or the Agency - n cases where

the RA proceeds with a project without referring 1t to a tull assessment - would give

description of the screening, these measures should most probably be implemented afier serecning

307 see, for example, Andrews & Hillyer, supra, note 209 at 6-7, Lindgren/Oct91, supra, note
210 at 21-22. Under the Ontario assessment scheme, a public hearing is, nevertheless, open although
the proponent must describe possible muitigative measures in its EIS, see s.4(3)(i) of the
Environmenral Assessment Act, supra, note 73; ibd. at 22.

308 Hobby, supra, note 212

309 | ycas & Franson, supra, note 73 at 995-16.
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the public or concerned parties the possibility of influencing the screening
decision.}1? According to environmentalists, the RA 1s thus given too wide a
discretion. They argue that the screening decision should be written with reasons and
be expressly appealable to the Minister.™! In this respect, the CEAA does not
seem to offer a strong EIA process. Consequently, it does not follow the
recommendation of the Brundtland Report, which argues for greater public

participation for decisions impacting on the environment.?!2

(0 Situations triggering the EIA process under the CEAA: section §

The above explanations of the screening process will help clarify section 3.
Indeed, this provision sets out the governing principle of the CEAA by describing the

situations in which proposed projects are to be assessed.’’* An EIA must be
carried out tor proposed projects where:

(1) The proponent is a federal authonty, s. 5(1)(a);

(2) The federal authority provides financial assistance, s. 5(1)(b);

(3) The project is to be carried out on federal lands, s. 5(1)(c) or

(4) In circumstances where the authority issues a permit or licence, grants an approval
or takes any other action for the purpose of enabling the project to be carried out,
pursuant however to a statutory provision prescribed by the Govemor-in-Council under

paragraph 59(f); 5.5(1)(d).

M0 cEAC report, supra, note 248 at 54; Andrews & Hillyer, supra, note 209 at 35. An implicit
right to appeal seems 1o exist, since s. 28 allows a person 1o ask the MoE at any time to exercise its
authority and to refer the project to mediation or a panel review; Andrews & Hillyer, supra, note

209 at 25,
3L indgren/Oct 91, supra, note 210 ai 22.

M2 Brundrland Report, supra, note 1 at 326 & 328, Canadian Bar Repon, supra, note 37 at 6.
Public parucipation will be discussed later, see Chapter I11, infra, note 400 and accompanying text.

Y3 Andrews & Hillyer, supra, note 209 at 11.
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Section § has encountered strong opposition from environmental groups who
argued it would considerably narrow the apphcation ot the tederal process.'
According to these groups the maimn shortconung s s. § (1)(d) wiich states that "the
exercise of all federal regulatory responsibiline remamns ourside the | o tUegslation unlews

mcorporated _bv_regulation[emphasis added].?™  Environmental assoctations have

consequently recommended that s. 6(b) ot EARP remam mtact. As such, the
proposed federal EIA legislation should apphed to any proposal “that may have an

environmental effect on an area of federal responsibiliny".*'¢

One factor in a strong EIA system is that 1t be cast as broadly as possible
Section 5(1)(d) certainly does not favour the umiversal application of LIA
However, Ottawa must take into account that the dvision ot powers provisions
under the Canadian constitution does not grant the Federaf Government exclusive

powers,’'8 and that different heads of powers enable both the provinces and the

3 caucus, supra, note 209 at 9; Vigod, supra, note 209 at 4 S S¢b) stales that assessment
1s not necessary when the financial contnbution s 1in the torm of a tax break (any reduction,
avoidance, deferral, and so forth); unless that financial assistance s speafically named 1n the Adt,
regulation or order that provides the rehef. The rationale for only assessing projects receving,
positive financial assistance and not the ones receving federal assistance 1n a acgative form does not
secem particularly logical? Andrews and Hullyer, supre, note 209 at 11 & 13-14

315 Schrecker, supra, note 197 at 243, Another concern is that s 59(1)(iv) removes the certaimty
of the application of the CEAA by allowming the Governor i Counal to vary or exdude any
procedure or requircment of the EIA process in situations where federal tinancial assistance and
decsions involving Canada lands are mvolved; thid. at 244, Andrews & Hillyer, supra, note 2009 i
82-83.

316 fhud, at 11; see also CAUCUS, supra, note 209 at 9. The hst of regulatory statutes triggenng
an EIA prescribed under 5.55 (1)(g) should provide "particular instances®, therefore, 1t would not be
an exhaustive list; Andrews & Hillyer, supra, note 209 at 12

317 The principle for environmentalists 1s. "all in unless expressly exempted®, Lindgren/March 92,
supra, note 210 at 3.

3B See Constiunon Act, 1867 (UK)30 & 31 Vict. ¢ 3 ss 91 & 92, see, for example, 1D Gibson,
"Constitutional Junisdiction over Environmental Management in Canada™ (1973) 23 UTLJ 54w
54-55; D.P. Emond, "The case for a Greater Federal Role 1in the Environmental Protection Fieid
An Examination of the Pollution Problem and the Constitution” (1972) 10 Osgoode Hall 11 647,
Hanebury, supra, note 224, R.T. Franson & A.R. Lucas, Environmental Law Commentary Case
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Federal Government to be competent in environmental management.>' Further,
as there are no clear jurisdictional boundaries between the two levels,’?® an
unresolved problem 1s what the vahd scope and depth of a federal EJA 15?32
Knowing the "interactive role” of the federal government and the provinces in EIA,
one may wonder it the solution adopted by the CEAA n s.5(1)(d) is not better than
the broad wording ot s. 6(b) ot the Guidelines Order. Moreover, taking into account
the recent Supreme Court decision in the Oldman River case, the scope of the

C'l.A44 may even be broader than under EARP.

(1) The Oldmas1 River cases

The Oldman River cases took place 1n the context of the coustruction of a
dam on the Oldman Ruver in Southern Alberta. In 1986, in order to comply with the
Navigable Waters Protection Act,**? the Alberta Department of the Environment
apphied to have the federal Minister of Transport 1ssue the approval required under
section 5 of this Act. In so doing, the Minister of Transport did not request a pre-
assessment and the project was, consequently, not referred to the MoE for a public
review.*®  Thus, 1n August 1989, the Friends of the Oldman River Society
launched a suit before the Federal Court in Edmonton. They sought a certioran
order quashing the approval issued by the Minister of Transport pursuant to s. 5 of
the Navigable Water Protection Act,*** as well as a mandas. nus order directing the

same Minister to comply with EARP. The notice of motion also applied for a

Digest, vol. 1 (Toronto: Butterworth, 1978V at *51 [hercinafter Environmental Commentary).
9 Environmental C ommentary, supra, ¢ 318 at 270.
320 Hancbury, supra, note 224 at 1003.
2 Junsdicrion Over the Environment, supra, note 218 at 7.
RS C. 1985, ¢. N-22 [herewmafter NWPA].
323 Jeftery, supra, note 207 at 1078,
4 R.S.C.1985, ¢ N-22 [hereinafter NWPA].
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declaration that the Department of Fishenes and Oceans was an "natiating

department” according to EARP's detimition.™®  This motion, was based upon ss.
35 and 37 of the Fuhenes Act. *°  which empower  the Minster to allow
interference with hsh  habitat 1n certiun crrcumstances.  The application was
dismissed. ™’ but on appeal the Federal Court decided that the Gudelines Order
did apply to the dam project. as 1t tell squarely within the purview ot sub-paragraph
6(b). S. 6(b) bears repeating here: These Guidelnes shall apply to any proposal (b)
"that may have an environmental effect on an area of federal responsebilin”. Uhe count
had no difficulty concluding that the proposed dam had varous environmental
impacts on areas of tederal responsibility, such as navigation, Indians, lands reseived
)

for Indians and nland fisheries matters. Thus, EARP would apply 1t the

project could be qualified as a "proposal’ the meaning of which includes "uny

329

making responsibility"{ = mzhasis auded). Judge Stone, wnting tor the Federad

Court of Appeal, concluded that "proposal” in the Guidelines Order had a broader
sense than its ordinary meaning and was not mited to something resembhing of an

apphcation.”0

Consequently, the issuance of an approval by the Mimister ot
Transport was a proposal which had environmental effects on an arca of federal
responsibility. Judge Stone decided as well that the Minister of Fisheries and Oceans

was also required to apply EARP, as s.37(1) ot the Fisheries Act, which grants

325 M..A. Bowden, "Damning the Opposition; EARP 1n the Federal Court™ (1990)) 4 CELR
(N.S.) 227 at 230-31 |herernafter Bowden); Hunt, supra, note 221 at 802-03.

326 The Fishenes Act, R.S.C 1985, ¢. F-14.

327 Erends of the Oldman Rwer Society v Canada (Min of Transport and Min of Fishenes und
Oceans) (1989), [1990] T.F.C. 251, 30 F.T.R. 108 (T D.) [heremafier Oldman Ruwver 1, aited 1o 1 C ],
Jeffery, supra, note 207 at 1G78.

328 Frends of the Oldman Rwer Society v Canada (Minuster of Transpore) [19%] 2 F C 18 at 34
(hereinafter Oldman River 11},

329 5,2 of the Guidelines Order.
330 otdman Ruver I, supra, note 328 at 44.
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discretionary powers to the Minister to request speafic actions, such as plans.
aralyses or other actions related to the proposed dam construction, fell under the
detimtion of "proposal” in the Guidelines Order. In brief, this decision gave a very
wide scope of application to EARP, as the process s triggered where federal
Jursdicuon s atfected. This decsion was appealed to the Supreme Court of Canada,
which in Januvary 1992 confirmed the application ot the Guidelines Order to the dam
on the Oldman River.”™' The Court unamimously declared EARP constitutionally
valid. Further, it was held that tederal authority to apply EARP to a provincially

imtated dam where: (1) a_project may have an environmental effect on an area of

tederal jurisdiction and, (2) the Government of Canada has an affirmative regulatory

duty pursuant to an Act of Parbament which is related to the proposed project or

actvity. 2 This decision brought some clanfication to the notion of "decision-
making responsibility”, contained in the detinition of proposal. Justice La Forest,
writing tor the majonty, held that the dam "proposal” signitied that the federal
authority must have some degree of regulatory power, such as issuance of permits
and licences.””  The Federal Minister of Transport had, therefore, a decision-
making responsibility and was compelled to apply the Guidelines Order when issuing
an approval under s.5 of the NWPA. However, Justice L.a Forest considerably
restricted the scope of application of EARP by holding that no affirmative regulatory
duty existed under the Fisheries Act and the Department of Fisheries and Oceans

was not subject to EARP’s requirements.

The question is whether this decision will have an effect on s. 5(1)(d) of the

CEAA and the Law List which will include the provisions of any Act of Parliament

W Eriends of the Oldman Rwer Society v. Canada (Miruster of Transport) [1992] 1 S.CR. 3
[herematter Oldman River 1I].

Y2 Olcdman River 1, supra, note 331 at 47.

3 He finds this mtention 1n particular in ss. 12(f) & 14; Oldman River III, supra, note 331 at
47-48, see also, Jursdicion over the Enveronment, supra, note 218 at 3.
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or any regulation pursuant thereto that will trigger an FIA under s. S(1(d)*™
First and foremost, the SC.C. Oldman River case 1s a decision with respecet to the
1984 Guidelines Order and the Court does not comment on the constitutional
authority of the federal government to pass EIA legislation.'™™  Second, 1t can be
argued that Justice La Forest, in an etfort to tighten the very broad and unclear
wording ot s. 6(b) along with the detimtion of "proposal” tound ins. 2( 1), declared
that only situations involving a regulatory scheme would trigger FLARP. On the other
hand the scope of application ot Bill C-13 15 clear: it s meant to assess "projects”
and not "policies” and it does not contain the word "proposal”, but "project”.
Third, Ottawa does not seem to tollow the S.C.C. Oldman River case when 1t s
holding that some degree of regulatory power 1s necessary to trigger EARP under
s. 6(b). To date, the draft Law List does not consider that an "atimative duty” s
necessary under s. 5(1)(d) and it does not seem that Ottawa intends to reduce the
Law List to only federal affirmative regulatory provisions.’’”  Space dues not
permit a detailed discussion on this topic, but 1t can be athirmed that more tigation
is to be expected which may examine in particular the kind of projectsfactivities
triggering the CEAA;**® Another question that will need to be answered 15, once

a project falls under the new Act, what will be the scope and depth of the

35, 5(1)(d) & 5.59(1).

335 As noted by Hanebury, this case will, nevertheless, provide some darection with respect to
the ambit of a federal ELA process; Junsdiction over the Environment, supra, note 218 at 4, FEARO,
Canadan Environmental Assessment Act Statutory and Regulatory Provisions Regulation Summary of
Comments from the 1992 Regonal Workshops (Ottawa: FEARO, July 1992) at 18 Jhereinatier
Summary of Comments).

36 Hobby, supra, note 212.

337 toud.

338 Indeed, s. 5(1)(d), by requiring the Minister to 1ssuc a permit, grants an approvai or "takes
any other action” seems to have a higher threshold test 1o tngger an EIA thar EARP which did only

ask for a decision making responsibility, Summary of Comments, suprd, nute 335 at 18
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environmental assessment, Reference to Oldman River III will certainly be

necessary in that context.

Apart trom the four situations triggering the EIA process under s. 5(1), Bill
C-13, 1 ats latest version, permits under section 5(2) to assess projects/activities

13 For example, s. 4(1) of the

requiring the approval of the Governor-in-Counci
Arctic Waters Pollution Prevention Act stipulates that the deposit or permit of deposit
of waste in the arctic waters is forbidden unless authorized by the Governor in

L' Supposing that, in the context of its actvities, the Federal

Counci
Department of Indian and Northern Affairs must sink a ship which cannot be
moved, it will assess the activity and give the E1A to the Cabinet who will take its
decision aware of the predicted environmental effects. As discussed earlier, the
CEAA is not a governmental policys assessment, but it nevertheless moves in the

right direcion by extending the scope of application to Cabinet decision-

making, "

Finally, it is also worth noting thats. 5 does not encompass purely private

sector undertakings.**® This last point made Rees ask whether it is not a tacit

339 will the assessment examine all likely environmental effects or only the ones pertaining to
federal junsdictions? See Jurisdiction over the Environment, supra, note 218 at 2 & 5.

30g 5(2); Lindgren/Oct. 91, swra, note 210 at 15.

A S4(D) & (3) of the Arctic Waters Pollution Prevention Act, R.S.C. 1985, ¢.6s. 91.

342 Environmentalists consider this subsection to be undermined by the fact that the assessment
will Only take place if these matters are histed by regulation; s. 59(g); Lindgren/Oct. 91, supra, note

200 at 1.

43 A federal authority must be involved through funding, property rights or regulatory powers;
Couch, supra, note 267 at 13,
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affirmation of the superiority of the economic interests over public environmental

9344 :
values? The private sector does not, however, operate without any control as

muost of the provincial ELIA schemes apply to private projects/activitieos. ™’
(8) Screening: a very important step

In sum, the screening phase is a very important step in the federal FlIA
process. Depending on the screening decision, the project will go through to a tull
assessment or proceed directly to its implementation.™ Expenence under EARP
has shown that hundreds ot projects are screened every year, but very tew e
referred to a review panel. Therefore screening 1s without doubt the most important
part of the federal EIA. This will remain true tor the CEAA as well. The rare
occurrence of formal review prompted a commentator to state that the "bulk of
EARP-related activity unfolds in this phase"™’ In the wnter’s opmion, the
screening phase of the CEAA is not disappomnting. Ot course, the selt-assessment-
screening approach gives a broad discretion to the RA. It s also true that increased
public participation would have provided tor greater mechanisms to control the self-
assessment approach.*®  However, the public can make use of certain provisions
to check the quality and rigour with which the RA 1s screenming projects: s. 16(1)(c¢)

provides for public coinments; s. 16(1)(¢) allows the inclusion of other tactors during

344 Rees, supra, note 3 at 281.

345 For example, the defimtion of "person” 1n s, 1(9) of the EQA 1s. "an individual, partnership,
cooperative or a corporation other than a municipalty; EQA, supra, note 75 .

346 Implementation 1s the responsibility of the RA, . 20(1)(a).
347 Rees n Clark, supra, note 3 at 14
38 In particular, a right to appeal erther to the MoE or to a board.
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screening; 5. 18(3) supulates that the RA shall give the public an opportunity to
examine and comment on the screening report; s. 25(b) empowers the MoE, 1if
public concerns warrant it, to reter the project at any timne to a mediator or a review
panel, s. 27 and 5. 28(h) in particular allow the termination of the environmental
assessment. These provisions either take into account public concern or will be used
tt public pressure with respect to a project 1s strong enough. The public has an
important role to play in the implementation ot this Act.**® The screening phase

is not perfect, but the public has the possibility to improve it.

In short, under the CEAA, apart from the many situations where an EIA is

not required, ™ an EIA will take place for (1) projects or classes of projects

351

included in_the comprehensive study ist™'" and (2) projects fulfilling one of the

tour situations set out in s, 5(1). The EIA process begins with the screening stage

or the mandatory .«»‘ludy.ﬁ2 Screening is conducted whenever an RA is of the
opimon that a project 1s not isted on a comprehensive study list, nor on an exclusion
hst.™? Section s. 16(1) then comes into play, defiming the factors to be assessed
during screening. After the completion of the screening report, the RA may choose

among three different courses of actions.

149 Hobby, supra, note 212.

0 Dufferent exelustons are possible under the CEAA. See the definition of federal authority in
. 2(1) and see ». 7(1), Schrecker, supra, note 197 at 208,

S Ihid. at 207.
B2 S 13(1)(b) & s.17(a); tbid. at 210.
B3 5131,
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The first permits the project to proceed: (1) The project proceeds if taking into

account the implementation of any mitigation measures, it is not kel t0 Cause
. s . g 18 - .

significant adverse environmental effects.’™ The R shall ensure that any mingation,

it considers appropriate, will be implemented.

The second course of action s to stop the development of the

project®®

:(2) The project, taking into account the implementation of anv mitigation
measures, is likely to cause significant effects that cannot be justified in the
circumstances, the RA should take no action permitting the canving out of the

project. 3

The third option triggers the second phase of the EIA process. A review
panel or mediation will evaluate the potential repercussions of a proposed project:
(3) The project will be referred to the Minister for a full assessment when, (a) taking
into account the implementation of any mitigation measures, it is uncertam whether it
is likely to cause significant adverse environmental effects; 7 (b) when tahing mto
account of any mitigation measures, it is likely to cause significant adverse

environmental effects;™® or public concem warrant a full assessment.>>”

354 5. 20(1(a).

35 1t 1s unhikely that an RA, who can be the mmnator of a project, will ever stop his project
using this clause. Wiil this disposition ever be used” Is it not stillborn? Only expericnee will provide
an answer.

356 5. 20(b); Schrecker, supra, note 197 at 212.

3578, 2310)(1).

338 5. 20(c)(in).
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CHAPTER I1I: THE ENVIRONMENTAL ASSESSMENT AND THE
ASSESSMENT REVIEW

A. INTRODUCTION

In the second phase of the EIA process, a project is referred to a full
assessment. Afthough 1t is the part best known to the public, this phase represents
merely “the tip of the impact assessment iceberg".’®  According to the 1988
FEARO Study Group, under EARP only 0.1% ot proposals are referred to the MoE

for a public review,!

For example, by rmd-1976, only one EIA had been
completed and eleven were still being assessed. Under NEPA, by comparison, after
3 years of existence more than tour thousand studies had been completed.*? For
the purposes of this study, the second level of the process will itself be divided into

the "assessment process” and the "assessment review".
B. THE ASSESSMENT PROCESS

Under EARP, the tull assessment by a review panel unfolds as follows. On

a case by case basis, the Federal Minister of the Environment [MoE] appoints the

W, 20(1)(O)(ni). Referral is also possible at any time by the RA for reasons (b) & (¢); s. 25.
Referral can take place under s. 28, at any time by the MoE. The process for a project described in
a comprehensive study hist 1S somewhat the same as screening, see sections 21-23. As mentioned
carher, 1t i the MoE who takes the assessment decision at the end of the comprehensive study; s.
23, Schrecker, supra, note 197 at 216-17.

60 | ycas 1 Clark, sup. ., note 66 at 150.

%l FEARO Study Group, supra, note 206 at 6.

02 Hanebury, supra, note 224 at 970. In 1981, only 31 projects had been referred to the review
phase, Rees in Clark, supra, note 3 at 14. In 1990, the thirty-four panel report was published by
FEARO. In Scptember 1991, the Report of the Environmental Assessment Panel of the Rafferty

Alameda Project was submitted to the MoE.

79




panel which will review the Environmental Impact Statement [EIS.*Y The EIS

is the documented assessment ot the signiticant environmental consequences of a

proposal,® and the main instrument ot the EIAYS The pancel’s task 18 to

prepare the guidehnes for the EIS. " The "proponent” (the person proposing the
)1()7

project 18 responsible tor prepaning the EIS and tor submutung 1t to the

3 g e
panel.**® This procedure has been left unchanged in the new Act.

The scope and content of the EIS in the tederal process 1s established 1n each
individual case.’® Section 16 of Bill C-13, however, provides guidelines for the
scope of the assessment by hsting certain tactors that must be examuned. It is
interesting to discuss some of the tactors which must be assessed i order to reahize
the improvements the CEAA has brought to EARP and to discern the scope of the
proposed EIA scheme.

363 5. 33 of the CEAA,; Couch, supra, note 267 at {3. Pancls, under EARP have been chaired by
the Executive Chairman of FEARO or his/her delegate; s. 23 of EARP

364 1 ucas 1n clark, supra, note 66 at 158.

365 B[S 15 defined to mean: "a detaled documented assessment of the potential significant
environmental consequences of any proposal that s produced by, or for, a proponent, in daccordance with
the information requested by an envuronmental assessment panel for a public review”, FEARO, The
Federal Environmental Assessment and Review Process (Ottawa: Supply & Scrvices, 1987) at 7
{hereinafter Federal Process|; Armour, supra, note 66 at 1.

366 Emond, supra, note 52 at 17,
367 See Chapter 11, supra, note 266.

368 Ope commentator presented four alternatives concerning who 18 to do the EIS-
(1) the Department of the Environment, therefore favouring consistency in methodology; (2) a new
agency; (3) individual departments (every department which has to grant an approval for a project
would assess 1t before approving 1t); (4) the ongnator or the proponent, McCallum, supra, note 48
at 382-83-84. A 10 nation comparative study of EIA methods found only processes which opted for
the princple of the proponent prepaning the EIS; Schrecker, supra, note 197 at 219. Such an
approach, however, does not preclude the use of independent consultants

369 Emond, supra, note 52 at 17.
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Firstly. 1t the CEAA is to promote sustainable development, it should require
a hroad examinaton ot the questions of alternatives to the project and means to
carry 1t. In the fatest version of Bill C-13, the full assessment, either by way of
mediation or & panel will include: (1) the "purpose” of the project and (2) “ulternative

I,mJ subsection

means” of carrymg out the project. As explained in Chapter 1
I6(1)(e) permits the inclusion of: (3) the assessment of the "need"” for the project®’!
and (1) the examination of the “altematives to the projects”, if the RA so requires. the
examination ot alternatives 1s a welcome change to the EARP which was silent of

Y2 Further, the first version of the proposed Act did not include within

this 1ssue.
its procedural tramework the assessment of "the need for the project”, and "the
alternatives (o the project”. If properly applied. the evaluation of "need for' and
“alternatives to" the project will move the project-oriented environmental assessment
to a broader scope where other courses of actions, rather than the mere justification

for the proposed project, are examined,?”?

A sccond important improvement of the CEAA in comparison to EARP is

the consideration of "cumulative environmental effects"3'*  As noted in Chapter

70 s, Chapter I, supra, notc 262 and accompanying (ext.

371 The examunation of the need for the project would also encompass the alternative of "doing
nothing”.

372 Vigod, supra, note 209 at 8-9, CAUCUS, supra, note 209 at 13. Subject to the MoE’s
approval, the assessment of the need for the project was possible under EARTY, 5.25(3). Bill C-13 1s
here 4 welcome modification, although these factors may only be used with discretion. Indeed, the
MoE show his desire to see them being used selectively on major projects; Minister’s Ad dress, supra,
note 231 at 7 Environmentabsts criticize the fact that the consideration of alternatives s not
mandatory, R Lindgren, "Parhament passes Flawed Environmental Assessment Legislation”™ (1992)
17:2 Intervenor 1 at 3 |hercinafter Flawed Legisiation)

73 See R.N.L. Andrews, "Environmental Impact Assessment: Learming from Each Other” in P.
Wathern, ed., Environmental Impact Assessment. Theory and Practice (London. Unwin Hyman, 1988)
85 at 88

3 <
7% As noted 1n Chapter 11, cumulatve effects will already be evaluated 1n the screening phase.
However, they have to be taken 1nto account with other "projects” A more ecological approach
would assess cumulative tmpacts "in combination with all other relevant activities or operations, past,
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I, there is a growing concern over cumulative impacts. The inclusion ot cumulative

effects in the EIA process of the proposed Act reflect the fact that the tocus s less
on the etfects of a single project. than it traditionally was and that there s o trend
towards implementing a broader planning and decsion-making  tramework. '’
Certainly such a trend wilf help promote and render ettecuve the principle of

sustainable development.

A third major issue in the scope of the assessment is the evaluation of "socio-
economic impacts".>’® Section 16 does not speaifically require that they may be
considered. However, "environmental effects”, the first element Isted,’” s detined
as including any change that the project may cause 1n the environment, mcluding any

8

effect on socio-economic conditions.’ Moreover, the broad notion  of

environment and environmental effects found in the CEAA are compatible with the
view adopted by the Supreme Court with respect to the meamng ot the

environment,””?

present and anticipated”; Andrews & Hillyer, supra, note 209 at 24.

373 Rees, supra, note 3 at 282-83.

376  ucas in Clark, supra, note 66 at 161. Under EARP, only the social effects directly related
to the environmental effects generated by the proposal would be taken into account, s. 4(1)(a)
Subject to the approval of the MoE and the Minister of the imtiating department (the RA), socio-
economic effects could be considered; 5. 4(2).

37 s.16(1) ).

378 S.2(1). As seen in Chapter [, EIA 1 expanding its ficld of applicaion 1o socio-economic
matters. But to what extend should the assessment of these factors be carried out” The CEAA does
not respond to this question.

3 The Supreme Court considers the environment being a diffuse subject matter cncompassing
not only the biophysical environment, but also socio-economic or health consequences caused by
environmental changes; Oldman Rwver I, supra, note 331 at 37,
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Fourthly, the CEAA stipulates that the need for and design of follow-up
programs must be considered duning the assessment process.™ In so doing, the
new Act improves upon EARP by acknowledging that post-approval requirements
are an megral part of the environmentalimpact assessment process. More generally,
it can he noted that EIA schemes are presently changing their traditional orientation
by attempting to make accurate ecological and socio-economic impacts predictions
and are moving  towards  adaptive management by monitoring the socio-

environmental etfects and auditng the assessed projects.®!

[astly, subsection 16(2)(d) requires that the absorptive capacity of renewable
resources, which are likely to be significantly affected by a project, be considered in
order to meet the needs of the present and those of the future. As one can see the
expression ot sustainable development is absent from this provision. This can be
explained by the fact that the present state of scientific knowledge does not provide
the drafters ot the Actwith an operational definition of sustainable development and
that sustainable development itselt is a notion too vague to be perceived by a
proponent responsible for the EIS. In turn, the terms of "capacity of renewable
resources’ and "ntergenerational equity”’?* have been inserted in the Act’*®
How this provision will be implemented and whether it will be implemented at all
is a matter ot speculation. It should be noted, however, that the application of s.
16(2)(d) 1s mandatory and 1t is hoped that environmental assessments under the

CEAA will provide the necessary documentation for clarifying what sustainable

380 5,16(2)(C).
38l pees, supra, note 3 at 282,

2 Iniergencrational equity 1s an important clement of the Brundtiand Commission’s definition
of sustamable development, Brundtlund Repon, supra, note 1 at 43,

8 Hobby, supra, note 212 .
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. . 18 .
development means in practical terms.™ This 1s the tirst step towards creating

an effective notion of sustainable development and s. 16(2)(d) will be amended onee
the practical definition of sustainable development s elaborated by the

85

3
jurisprudence, Despite the weaknesses contamned m this provision, the CE. 14

18 the tirst EIA Act to include such a requirement, %0

In short, the ofticial recognition of the need to dentity the socio-cconomie
and cumulative effects of projects and activities. to require ditferent types ot
alternatives to be assessed. to establish tollow-up programs and timally to require the
preservation of the ecological integrity of renewable resources are all encouraging

trends aimung tor compatibihty with sustainable development, ™’
C. THE ASSESSMENT REVIEW

Once the EIS is completed, the proponent must file it with a reviewer, ™
Under the CEAA, the reviewer is either an "environmental assessment panel” or a

Ymediator". >’ The mtention behind having a reviewer 18 to provide an a-political

384 Ccase cxperience, debates will be necessary to produce documentation clanfyimg what s
required under s. 16(2)(d); see Elder & Rosy, supra, note 4 at 130

385 Hobby, supra, note 212,

36 The environmental pancl that will review the assessment made 10F the hydro-clednc
transmissi~t. [ine project to be constructed i North Centre of Manitoba will examine whether the
project conforms to the princple of sustamable development, Minstere de ['environnement,
Commumiqué: aide financiére aux participants 3 Pévaluanon environnementale du projet de ugne a
haute tension Nord-Centre (Cttawa: Minustére de Penvironnement, yuin 1992) annexe at 2

387 Rees, supra, note 3 at 282 & 288,

8 This marks the end of the sclf-assessment stage under the Act; see Bowden & Curtis, supra,
note 271 at 99.

3 Cotton & Emond, supra, note 276 at 261-62, In some processes, the reviewer 1s a seeion
within the Departmend of Environment. New Brunswick has a Review Commuttee determining if the
EIA report 15 deficient or not, Couch, supra, note 267 at 45 In other prowesses, wriam stages of
the assessment review are the responsibility of boards, commuttees or agencies, Lucasin Clark, supra,
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supervisory body or pane] for the assessment i order to increase the mdependence
of the EIA process, thus giving credibility to the fimal decision taken iy

pohticians. ™

Mediation as a tool applied during the tull-assessment stage s an mnovation
over EARP.¥" What lies behind the mediation approach s an attempt to reach
an acceptable agreement through voluntary tace-todace negotiation ™ This
method may provide better solutions than review by a panel,™ when there e
a limited number ot clearly Wdentifiable 1ssues at stake and all parties consent o
mediation.™  In addition, s. 29(1)(b) allows the Mobi to reter certinm iwssues 1o

mediation and to send others to the panel.® The urst dratt of the legslation did

note 66 at 163 Hecarings, when required, are held by the Epvironmental Assessment Board in
Ontario, s.1(b), s.12,s. 13 & s. 18-23 of the Environmental Avsessment Acr Under s 3 3 the £ OA,
hearings are the responsibility of the "Bureau d'Audiences Publiques sur {'Fnvironnement”

0 Indced, the asscssment decision will ultimately have 4 political component Giving the
authority over certain parts of the process 1o pancls or boards may cnhance the objectivity of the
process and permt the representation of the community at large, Cotton & Fmond, supra, notwe 276
at 259-260, Lucas 1n Clark, supra, notc 66 a1 163

31 Schrecker, supra, note 197 at 212-13. As sugpested in Chapter 1, envitonmental law 1s moving
towards co-operative methods to problem-solving.

92 Sadler & Armour, supra, note 57 at 3,

393 public hearings, etther formal or informal are adversanal in nature They permit proponents
and the public to present thewr respective points of view. But hittle possibility 1s given for them to
find a solution. Each party tries to underminc the position of the other The proponent sutfocates
the intervenors under a large quanuty of mformation, often irrelevant  And the public attempis to
exhaust the patience of the proponent by focusing on the shortages of the proponents” £-15 No
doubt, the proceedings can become time and money consuming and 1t ofien finishes without the
parties having agreed 10 a shared position, Sadler & Armour, supra, note 57 at 2-3, Greening, supra,
note 43 at 759.

394 As minted in this last statement, the use of mediation scems (o be limited when certarn
conditions are present: clear issues, potenual for compromise, possibility for the parties to paruapate
effecuvely, Sadler & Armour, supra, note 57 at 54

95 For exampie, mediation can be restricted o estabish compensation and miugation
procedures, while the questions of siting, construction planning, impact predicion, impact monitoring

of a hydro-electric project are left to a review pancl, iid  at 11
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not contain this combination of alternative. Nevertheless, mediaticn 1n the

CEAA s viewed as a complement to the review panel, rather than as a substitute

7

tor at, F-ven so. having mediation legislatively mandated will foster the use ot

co-operative approaches to environmental problem-solving. 398

1. Public Participation

A very important  element of the review panel process is the public
participation. EIA experts believe that effective public participation leads to betier

decisions that ultimately wall benefit society as a whole.?*

A sigmificant public
role carly and often in the planning process is therefore essential to a strong
EIAM The endorsement ot sustainable development also requires broad public

participation in processes nvolving decisions impacting on the environme nt 4!

Y0 Furthermore, 1t should be menitonced that panels reviews under the CE44 may take two
speadl forms. (1) "Joint review panels” between the Federal Government and another junsdiction.
This s an attempt to avold unnecessary duplication of proceedings. Will the provisions setting the
joint public review panch facilitate the harmonization of EIA processes in Canada and be used
whenever the interests of a province overlap the federal interests? "Parliament Passes Controversial
Assessment Law" (1992) 3.4 ALERT at 3-4 [hereinaficr Controversial Assessment Law|; .40 & 41.
(2) "Substitution’ for the review panel process by the process followed for assessing environmental
impacts by another federal authority or a body referred to in paragraph 40(1)(d), s.43-45; Schrecker,
supra, note 197 at 215.

¥7's. 29(4) The panel review is kept as a "safety net” in cases where mediation does not lead
Lo an acceptable agreement between parties; Sadler & Armour, supra, note 57 at 4 & 76,

o8 Greening, supra, note 43 at 768.

Y™ Envaronmental Approvals, supra, note 45 at 4.1 & 4.2, The public may provide additional
information to decision makers. For example, values which are not casy to measure, may be identified
thanks t0 public involvement 1n the process. Furthermore, accountability of and confidence in the
politcal and adminstrative decision makers will ceramly be strengthencd if ELA is open to the
public opinion, Cotton & Emond, supra, note 276 at 267 ciung the 1972 Task Force on
Environmental Impact Policy and Procedure.

A0 Lindgren/ Oct91, supra, note 210 at 4,
il Rights 10 know, (0 have access 10 information on the environment, to be consulted and to
participate an deasion-making on acivitics with potential environmental effects should be recognized

and extended, Bundtland Repor, supra, note 1 at 326 & 328.
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The preamble and s. 4, the provision setting out the prinaples ot the CE.A.4, atfirm

that public participation will be ensured.

Public  hearings held by the panel are the prnapal toum  tor public

)Z "
# Bill C-13 stipulates that hearings must be held "m a rranner that

comment.
offers the public an opportunity 1o participate in the assessment” % Respecting the
recommendations made by a FEARO Study Group reviewing the publie review
phase, the CEAA adopted the "informal heanrig model” which already exasted under
the Guidelines Order. " The new Act, nonetheless, bings  welcome
improvements to the panel review process ot EARP. The panels established by the
CEAA have been given the power to summon witnesses, compel evidence, require
the production ot documents, and subpoena witnesses 0 Despite these positive
aspects, environmentalists consider the pubhic heanng provisions to be too vigue,
since hearing procedures are to be developed by means ot guidelines and codes

established by the MoE.*%  For example, "fairness” and due process warranties

402 *Environmental proceedings invariably address sssues that concern large numbers of peopie
and impact upon many interests. Unlike many administrauve or judicial deesions, environmental
assessment is a decision-making and inquiry procedure which has direct repercussions that go beyond
one or two parties’| ]. EIA processes have an "inherently partnopatory dharacter”, C. Prophet,
"Public Participanon, Executive discretion and Environmental Assessment: Confused Norms,
Uncertain Limuts” (1990) 482 U. T. Faculty of Law Review 279 at 281-82.

4035 34(b)

4Mg 3501 )(2). Basically, there are two Kinds of public hearing models. Thequast_judial hearing
procedure 1S chosen when the board has delegated powers to take admunstrative: dedsions. The
forum is adversaral, parties give evidence under oath and challenge cach other's position through
cross-cxamination. This model is close to a regular court proceeding, because 1t s relatavely
structured and follows defined rules of practice. The other modcel s an informal hearing procedure
It 1s favoured when the board has the power 0 only advise the government and has no decision
making powers. Parties are (0 assist the pancl, not to challenge the proponent’s position, FEARO
Study Group, supra, note 206 at 1, 4,6, 18, 27,29-30, 41, Enveronmental Approvals, supra, note 45
at 1.10-11,

405, 35,
406 5, 58(1)(a); Schrecker, supra, note 197 at 234,
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( . .
are not guaranteed.*”” Environmental groups fear that the lack of formality may

undermime the nghts of the public. **® Accountability demands a clear EIA
process, Inresponse to these cnitiosm, it may be said that Bill C-13 only sets the
frimewaork tor environmental assessment, and  regulations as well as guidehnes
respecting the apphication of this Act*™ will precise the process. "Packing’ too
much into the legslation itself would make the CEAA too complicated and any

amendments would require the revision of the Act,

Public hearings held by a panel are a well-known techmgue for involving the

410 But to be ettective, public participation should exist

public in the EIA process.
throughout the entire process.*!! Public participation should be provided for the
screening phase, during the assesment, in the handhing of the panel’s report and,
finally, in the post-implementation stage. Some statutory requirements in Bill C-13
allow public participation at the mitial stage. Prowisions for publication and receipt
of comments on screening and comprehensive study reports are animprovement in
comparson to EARP.#? However, the public 1s not involved in the development

of generic mnitial screemng criteria as the Canadian Environmental Assessment

07 A number of procedural prowvisions related to standing, notie, nght to be represented by
counscl are missing; Lindgren/ Oct. 91, supra, note 210 at 26, Vigod, supra, note 209 at 13-14.

408 | indgren/Oct91, supra, note 210 at 26,
09 gee s 58(1)

10 MeCallum, supra, note 48 at 379. Hearings under EARP are held at the beginning of the
assessment for the drafting of the guidelines for the EIS. Called "scoping sessions”, they permit the
Wenufication Of the important 1ssues and reduce the possibility that the EIS be attacked on the
ground that the wrong tssues were examined At the end of the public review, ‘proposals heanngs”
take place, Envronmental Approvals, supra, note 45 at 1.8., FEARO Study Group, supra, note 206
al 8-9

U pP Emond, "Environmental Planning and Environmental Assessment Proactive Regulation
by Admnstrative Board™ Paper Presented at a National Seminar on Law and the Environment,

Canaduan Institute for the Adminsstration of Justice, 1988. [unpublished] at 22 [hercinafter
Environmental Planming).

4125 161 Ye) o 18(3) & 8. 22(2); Schrecker, supra, note 197 at 229-30.
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3 N
Council [CEAC] proposed.*’® Nor has the Act conterred a nght to the publhe to
be notitied and  adequate tme for comment on diatts of the antepated hists

(exclusion Dsts. comprehensive study st and the Law [ist) and regulations to the
Actit

During the second phase ot the process, the public s not imvobed i the
selecion ot panel members, nor in the development of the terms of reterence of the
pancl.“”s One may wonder, however, 1t such requirements would not make the
public participation too broad, the consequences beng that the tederal EIA process
becomes a difficult exercise tor the proponent and the government Questions of
practicability have to be balanced with the concept ot allowing a broad public
participation. However, excluding the pubhic trom any decision-making power i the
assessment decision is a serious concern that will be discussed later i this chapter.
Public participation mn post-approval is addressed by s. 382" 1t requares the
RA to notify the public of the details of measures 1t will adopt atter having deaded

to allow a project to proceed.*!” Furthermore, the RA will have 1o advise the

413 cEAC report, supra, note 248 at 18,

414 caucus, supra, note 209 at 13. Public participauon 15 a more serious problem at the
screening phase than at the panel hearing level, bedause sereening 1s @ more invisible phase than the
public review phase. In the present situation, Bill C 13 exempts the public from such important
question as to whether a proposed undertaking should be screencd and at the end of serecning frem
deading as whether 1o refer a project 1o a tull assessment

415 mid at 13. The MOE, in consultation with the RA, tixes the terms of reference of the pancl,
5. 33(2)(b). The terms of reference outhine the scope of the public review

416 Post-approval participation "should be part of the overall impact management process, as an
extens1on of earlier mvolvement”; CEARC, Evaluanng Ens ironmental Impact Assessment An Action
Prospectus (Ottawa: Supply & Scrvices, 1988) at 2-3 [herenatier € EARC study]

417 5382)(a)-(c).
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public of any tollow-up program designed for the project and of any result of any

tollow-up program pursuant to subsection s, 38(1).418

Bill C-13 turther encourages pubhic participation by two rather remarkable
new requirements barstoa public registry of records in relation to every project for
which an EIA 1s conducted has to he established.*! Second, atter encountering
opposition trom various environmental activist groups which criticized the tact that
the dratt legistation did not contain provisions tor intervenor tunding, the CEAA now
gives to the Mols the power to initiate participant t‘undmg.420 The government
did notinclude this requirement in the tirst draft legislation, because such participant

funding already existed as a policy since June 1990421

EIA hterature considers that intervenor tunding is essential 1n assisting less

My . .
well-oft groups.**2  Interested parties in an EIA process are often indiwvidual
citizens or community and environmental groups, who lack the tinancial resources

and expertise to evaluate the mmpacts of a project. Consequently, they cannot

8 This latter requirement did not ~xist under Bill C-78 This 1s a welcome amendment which
will be discussed 1n Chapter 1V, However, no "citizen public advisory committee” as part of a follow-
up program is concerved 1 the draft legislation, Andrews & Hillyer, supra, note 209 at 533,

1% Eree access 1o refevant information 1s especially required m the Brundtland Report, supra,
note L at 64 5 55(4) should specifically contain the requirement that the information 1n the register
15 available to the public, CAUCUS, supra, note 209 at 13 Of course, an acceptable balance between
clements of confidentiahty and matiers open to public scrutiny has to be found, see, Schrecker for
more detatls about the information available to the public under the new federal EIA, supra, note
197 at 230-34. [t should be added, however, that under EARP, a Bulletin of Initial Assessment
Decasions and a "Register of Pancl Projects” was published for the first ime 1n. 1986; Hanebury,
supra, note 224 at 971

208 S8
1 Fact Sheet # 10, supra, note 220 at 10 2-10.4;, Hobby, supra, note 212 .

b - .
22 Environmental Planning, supra, notc 411 at 20 Panels under the Guidelines Order advised
tor intenvenor funding several times.
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present their cases effectnvely.” = At the same time, projpect proponents are otten
powerful companies, which can fure experts, consultants and spend large amounts
of money in the preparation of thewr EIS. As a resutt interests ot large companies,
and also public utihity corporations, could be tavouared by adimimnitratne tnbunals at
the expense of the public interest*™ Funding s, theretore, proposed to help

placing less well-oft interested parties on an equal tooting with project proponents,

Public participation has considerably evolved in Canada. Its starting point 1s
often attributed to the 1974 Mackenzie Valley Pipeline Inquin: where Justice Berger,
for the first time, recommended that a tederal department, DIANDYS i cas,
provides funding. The tunding program established in this inquiry has served as the
principal model tor public participation i Canada.**® Ontarno, tor example, his
a very advanced system of intervernor tunding. Atter 15 years of expenience with
intervenor funding, the criteria used manly by the Joint Board, The Fovironmental
Assessment Board [EAB] and the Ontario Energy Board have been codined
in the Intervenor Funding Project Act {IFPA] enacted 1 19883 No hearings will
take place until the funding panel under one ot the three boards above named has

been decided.*”” Part II of the IFPA empowers the EAB to award costs in order

423 Robertson, supra, note 202 at 12; Cotton & Emond, supra, note 276 at 266: S J. McWiltliams,
"Ontario’s Intervenor Funding Project Act: The Experience on the Ontano Energy Board®, (198.)
Canadian Adminstrative L and Practice 202 at 202 {McWilliams).

424 McWilliams,supra, note 423 at 202.
425 The Federal Department of Indian and Northern Affairs.
42 Environmental Approvals, supra, note 45 at 4.2 & 4.3

27 I, ar 412 & 4.13,

428 The Intervenor Funding Project Act, S O. 1990, ¢.1.13 [hereinafter 1FPA), Environmental
Approvals, supra, note 45 at 4.8

429 And 1n case where there are no applications, the board cannot proceed until the last day to
apply for intervenor funding has passed, s. 3(4)(a)-(b), ihid at 427
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to allow the hearing panel to compensate parties that have made significant

contribution to the hearing process.**

Although pubhic funding is now enshrined n the draft legislation,
environmentahsts  continue to be concerned that participant tunding is not

' Furthermore, the technical

mandatory tor public review or mediation,?
guestions concerning wha should pay, how much should be spent, which procedure
tor payment should be adopted. who should receive, and who should oversee the
money spent, dre also not specihied m Bill C-13.** Enwvironmental groups have
recommended that funds should be made available tor mediation and review panels.
Funds should also be provided n the scoping sessions and early enough before
proposal review panels take piacc.*“ The proposed Act lacks clarity as it leaves
these technical, but nevertheless important, questions to future regulations. Ottawa,
however, was concerned about the problem of "packing” too much into the Act and
to mike 1t too comphcated. Further, funding programs are within the realm of the

FFederal Government since 1990.4%

B0 g (8 of IFPA.

N1 For the purpose of this Act, the Minister may establish a participant funding program to
facthtate the participation of the public in mediation and assessment by review panels™; s. 58(1)(1);
Flawed Legnlanon, supra, note 372 at 1.

32 The IFPA, for example, could be used as a basis for a federal funding program, Vigod, supra,
note 209 at 15; Cirelly, supra, note 71 at 114-15,

41 Furthermore, the mediator and the panel should be given the power "to award both nterim
costs and costs dat the end of their processes”, Vigod, supra, note 209 at 15-16. For further discussion
concerning who should pay, who should recenve the funds and who should oversee the allocation of
funding, sce FEARO Study Group, supra, note 206 at 35, 37, Robertson, supra, note 202 at 12.

¥ For example, Environment Minister J. Charest announced on July 2, 1992, the awarding of
$ 128,500 10 assist groups to participate in the federal-provineial environmental assessment of the
proposed Hahtax-Dartmouth Metropolitan Waste Water System, Minster of the Environment,
Releaver Parncipant Funding for Environmental Assessment of the Halifax-Dartmouth Metropolian
Waste Warer Trearment System (Ottawa: Minister of the Environment, 1992)
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Lastly. the reviewer. either a panel or a mediator, exannes the thoroughness

and the technical quality ot the EIS propared by the proponent It, then, evaluates
the public concerns and iterests expressed durmg the public heanngs or the
mediation and tnally prepares o report with ats recommendations related to the
project or activity. The second phase ends when the environmental assessment pancet

or the mediator transmuts its report to the Mokl and the RAAY
D. THE ASSESSMENT DECISION

Once a project has been assessed and the report concerng its posstble
effects has been transmutted to the RA, the final decision has to be tuken whether
the project should be carried out. Five aspects need to be underhined i this context.
Firstly, there 1s no distinction either under the EARP or the CEAL4 a8 to the nature
of the decisions taken at the end of the process. In reality, there are two parts to an
assessment decision. One is related to the acceptability of the assevsment dociment
itself. Here the adequacy ot the intormation provided in the EIS iy exammed. The
second is related to the suitability of the proposed undertaking. 'This s the approval
to proceed.** Concerning the nature of these two kinds of deensions, the second
one, the "go/no-go decision” s a value judgment, where the net benetits ot the
proposed project outweigh its net costs and where the environmental etfects retlect
the least harmful trade-offs possible between the economic advantages, creation of
jobs and energy production.““”7 Such a decision depends more on personal value

38

and general policy than technical information.* Interestingly, the Ontario

Environmental Assessment Act distinguishes between the decision to accept the EIS

335, 34(c) & . 36.

436 Emond, supra, note 52 at 20; Lucas in Clark, supra, note 66 at 168
437 McCallum, supra, note 48 at 386.

438 Emond, supra, note 52 at 20-21.

93



and the deciston to approve the project.*¥

Be that it may. the CEAA remains
1 pohtically conservative EIA scheme (4 it leaves hoth decisions 1n the hand of the

[{A.JA‘U

Secondly, the role ot the review panel or mediator 1s only "advisory”. Their

report 1s prepared in the form of recommendations.*!

As such, the proponents
are free not to tollow them**2 The question 1s whether the solution adopted by
the CEAA will ensure effective pubhic participation as required by sustainable
development? Would 1t not have been a step towards the promotion of this
principle, to have empowered the panel or the mediator to made a decision

244% According to Hobby, planning

regarding the sutability of proposed project
tools, such as the EIA process, should not play the role of environmental police, but
should tavour people integrating the concept of environmental protection into their
daly activities. Thus, having the mediator or the review panel having decision
making powers would prevent federal departments to merge environmental

444

considerations into their decisions. The CEAA 1s a consciousness raising

W, 11(2)(c) & s. 14(1)(a)-¢) of the Environmental Assessment Adu, supra, note 73 . For the
aceeptability of the EIS, the Ontarto Mimmster of Environment must consider among other items,
the purpose of the Act, the tilled EIS, the assessment review, written submisstons, further reports,
s 14(2), Lucas in Clark supra, note 66 at 168, Emond, supra, note 52 at 26.

0 Environmentalist scepties would even go to the point where the entire process and ats
decistons are 1n the hands of an independent board, Emond, supra, note 52 at 20.

1 The recommendations are frequently wide-ranging, Rees in Clark, supra, note 76 at 9. Under
EARP, the report usually would contain. a bnief description of the proposal, the charactenistics of
the proposed site and impact arcas, the potential impacts, comments, 1ssues and analysis, and
conclusion and recommendations; Federal Process, supra, note 365 at 4, Panels under the Guidelines
Order could recommend that projects proceed with modifications or subject to conditions, 0T may
not proceed, Lucas & Franson, supra, note 73 at 995-17.

M Flawed Legislanon, supra, note 372 at 3

#Y For instance, CELA and the Caucus on the Canadian Environment Assessment Act
recommended that the final deasion be made by the review panel or the mediator; CAUCUS, supra,
note 209 at 18, Vigod, supra, note 209 at 19.

44 Hobby, supra, note 212,
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. 345 . .
exercise.™  not only for the public. but especilly tor federal departments and

bodses.

Thirdly. consequent to the above mentioned procedure, the RA s to take the

446

final decision™ tollowing receipt of a report made by 4 meditor, a review patnel

or when a project, subject to a comprehensive study has been reterred back to the
RA pursuant to paragraph 23(a).™ Without going so far. as to pive the decision-
making authority to a panel or mediator in case ot a tull assessment, the RA'S tinal
deciston making power could have been channeled m several ways: (1) by ncreasing
the authonty ot the MoE ns. 37(1)(a), so that the RA should take ity decision
under this paragraph in comsultation with the MoE; (b) i addiion to that, by
providing an appeal to the Federal Cabinet and thus rendering the RA not the tinal

arbiter in the assessment decision. ™

Fourthly, there 1s serious concern about the criteriternt to he applied m taking
the assessment decision.**® The RA 1s given too much discretion by being able

to implement the mitigation measures "it considers appropruate”.*>!

One should
recall that essential components of a strong EIA are the establishment ot clear

critenia to guide the planning and review of proposals and the munumization of

445 Ibud,

446 g 37, Andrews & Hillyer, supra, note 209 at 49

47 s, 23(a) stipulates that after the comprehensive study 1s completed, the Mok refers the
project back to the RA 1n cases (1) where the project s not hikely to cause significant environmental
harm or (2) it generates significant environmental effects that are not jusufied 1n the urcumstances

448 Andrews & Hullyer, supra, note 209 at 49-50

449 1 ke for the threshold test 1n the screening decision, environmentalists arpuce that the
cvaluaton of the significance of the potenual environmental effects should be made without taking

account of the possible mitigation measures, see Chapter 1, supra, note 308 and accompanying text

450 g, 37(1){a) What does "appropriate” mean”? As suggested carlier, will the disbursement of
money be considered appropriate mitigable measures? See, supra, Chapter i1, 2/
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discretionary deciston-making within the EIA process. Section 37(1)(a)(b).

unfortunately, does not meet these requirements.

['inally, it has been argued that only “ecologically sound” and "equitable”
projects should be approved to ensure that EIA 1s to be used tor the long-term
sustanabiity ot the environment** Thus, the statutory  assessment  test
provision®> should contain a criterium  that the project "will contribute 1o
sustamable development” > Inserting such a condition would represent an ofticial
recognitton that the environment stands on an equal footing as economics. Rees goes
cven further by stating that ecological integnty should be the governing factor and
the acceptable level ot economie activity the  dependent consideration.*’
Although the assessment decsion provision in the CEAA does not ensure that
environmental considerations have priority over economic matters, it, nonetheless,
requires an s, 16(2)(d) that the project must be 1n tune with the principle of
sustaimable development by ensuring that renewable resources will be maintained for

present and tuture generations.

In sum, tor environmentalists, the assessment decision step is fundamentatly
flawed. Especially because, in certain situations, the RA is also the proponent which

3¢ But, 1t should be recogmized that the

seeks to have its projects carried out.
CEAA 15 the only legislative Act 1n the world that: (a) comprises of independent

review panels; (b) envisages a second track for the full assessment; (c¢) requires the

B caucus, supra, note 209 at 3. Lindgren/Oct.91, supra, note 210 at 3.
452 Lindgren/Oct. 91, supra, note 210 at 7.
B 3701).

54 Andrews & Hillyer, supra, note 209 at 34.

455 Rees, wupra, note 3 at 283

S ' - :
B Which 1 contrary o the prnciple of mutior judex in causa sua; Lindgren/March 92, supra,
note 210 at S,
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proponent to consider the capacity of renewable resources to be mamntaned tor
present and tuture generations, and (d) mives a broad pubhe mtormation svstem, ty
establbishing a public registry. by pernmtting the publhic to comment duning screenmy
in certan arcamstances and by allowmg it to partape moreview panels and

mediation.

E. THE REVIEW OF THE ASSESSMENT DECISION

Once an assessment decision has been taken v tavour of carryving out the
proposed project, will it be possible to review the approval decision? Rigor and
consistency in the apphcation of the EIA requirements as » ell as accountability ol
the EIA process could be greatly enhanced by the avadabiiity of a right of appeal

either at the executive (cabinet and/or ministenial review) or the judicnal level

1. Executives Appeals

The decision following the receipt of the report made by a medutor or a

review panel is enurely dependent on the deasion making authority of the RA and

YR should be

no formal executive appeal 1y provided to review this decision!
noted that there are several other decisions made in the EIA process which also fack
formal review:

(a) The decision made by the RA to require an undertuking to he assessed by the

federal EIA process, either by way of screening or comprehensive study, and also a
) . . . . {

determination stating that the project is excluded under . 7.4

457 Schrecker, supra, note 197 at 201-02, Cotton & Emond, supra, note 276 at 270

458 Andrews & Hullyer, supra, note 209 at 49-50) For instance, the assessment deasion wuld be
appealable to the MOE or the Cabinet, Lucas in Clark, supra, note 66 at 171,

59 s, 5,8. 7,8 S9(c)()() & s 59(1). Under Bill C-13, the RA has the final decsion-making
authonty to exclude a project under s.7.
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(h) The screenng deciston whether the project will proceed without g()it}%!hrough a full
assessment or the deciston to refer a project to a panel or a mediator™,

(c) The decesions taken under s. 23(b) and s. 28 where it is the MoE who decides
whether a project should be referred to a full assessment.

Examinming Bill C-13, one thus notices that no "formal executive appeals” are
provided for determinations made or decisions taken in the above mentioned

CIrcumstances.

2. Judicial Review

Limitations to judicial review can result from a lack of formal judicial appeals,

a lack of statutory basis for some EIA processes,*s! limited decision criteria, 62

46

extensive discretionary powers*? and restricted locus standi. %

0 g 20,

40} £ ARP was considered as a government policy until the Trial Division Federal Court in the
Canadian Wildhife Federation case declared that it was an instrument that has the force of law; see,
infra, note 470 and accompanying text; Schrecker, supra, note 197 at 194,

0L Ay seen carher, the RA does not have to give reasons for its decision: whether to proceed
directly to the implementation of a project or for deciding that a full assessment 1s necessary. The
same happens at the end of the assessment review. The draft federal legislation does not set clear
criterta for the assessment decision.

0% Broad subjective discretionary powers to order assessment or to permit exemptions leave
hittle room for apphcation of crror of law or jurisdictional principles, Lucas in Clark, supra, note
66 at 157 EIA processes should combine legisiatively imposed non-discretionary obligations with
discretionary deciston Furthermore, critenia to arcumscribe discretion are necessary; CAUCUS,
suprd, note 209 at 7.

404 publhic interest standing 1n federal administrative matters was very narrow in Canada untl
the Finlay case Tuts Supreme Court decision has claborated a four condition test to be fulfilled by
the apphicants 1n order 1o have standing to bring a motion; Finlay v Canada (Miruster of Finance)
[1986] 2 S.CR. 607 In the U.S., the Adnunistranve Procedure Act provides that any person aggrieved
by agency action has the requisite locus standi to seck judicial review; S.K. McCallum, "Discretion
in Deaision-Making a4 Problem for Environmental Impact Assessment” (1975) 23.3 Chuty's Law
Jourmal 73 at 74
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Judicial review of any tederal departments’ action under the EARP, because

of 1ts legal status, was ambiguous.*®’

Indeed, the tederal government, since the
first appearance of federal EIA in Canada in the mud-70', consistently resisted to
legislate the federal environmental assessment process. Through the use ot an
adminstrative procedure, Ottawa retained much flexibihity in the appheation of EIA
to its governmental activities.*® However, as described beneath, a series of court
decisions at the end of the 1980’s hold that EARP was not a mere description of

policy or programme, but has the force ot law. 307

[t should be noted that judicial
review 1s also very limited for bodies which have only recommendatory powers such
as "federal panels" or the "Bureau des Audiences Publiques under the Quebece EIA
scheme. At most, these bodies can be halted by an application i review ther
procedural fairness.*®  However, lack or excess of power m a broad inquiry

proceeding is difficult to prove.*’

465 Lucas & Franson, supra, note 73 at 995-18-19. This 1s the main difference with NEPA Courts
in the U S. have junistiction to ensure that acuons met strict procedural requirement of NEP A
However, they took a very strong stance by adopting an active role and by strictly overseeing agency
action under this statute. As noted by McCallum, "judivial review has centred upon the action forang,
procedure set forth by s. 102(c)". "Nearly every clausc to this scction has been discussed ™, McCallum,
supra, note 48 at 395.

466 Jeffery, supra, note 207 at 1072

467 see, for example, Oldman Rwer I1, supra, note 328 at 19

468 See Nicholson v. Haldimand-Norfolk Regional Board of Commussioners of Police {1978] 23
N.R.410 (S.C.C.) and Munster of Nauonal Revenue v. Coopers and Lybrand [1979] 24 N.R. 163
(8.C.C).

469 Lucas 1n Clark, supra, note 66 at 172, P S. Elder, "Environmental Impact Asscosment in
Canada: the Slave River Project” (1986) 14:2 Alta.L. Rev 205 at 213.
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a) The Canadian Wildlife cases [CWF)

Under these headings, there are n tact a series of different court decisions
launched by opponents of the Ratferty Alameda dams in Saskatchewan. However,
only certain aspects of the Trial Division and Federal Court of Appeal can be here

presented.

"CWF I': In 1986, the Saskatchewan government announced its intention to

build two dams (the Rafferty Alameda dams).*’!

An EIS under the provincial
Environmental Assessment Act*’? was prepared and approval to proceed with the
project was granted by the provincial Environment Minister. Subsequently, following
an application by the Saskatchewan Water Corporation, a licence for dam
construction pursuant to the Intemational River Improvement Act [IRIA] was issued
by the tederal MoE in June 1988.47% In response to the issuance of this licence,
the Canadian Wildhife Federation brought a swit 1in the Federal Court, seeking a

certiorari order to quash and set aside the licence issued by the Minister under IRIA,

and « mandamus order requiring the Federal Minister of Environment to comply

470 Cunadian Wildlife Federation Inc v Canada (Minister of Environment) [1989] 3 F.C. 309,
[1989] 4 W.W.R 526 (T.D.), Cullen J. [heremafter CWF [ cited to F.C.}, affirmed in Saskatchewan
Water Corp v Canadian Wildlife Federation Inc. (sub nom. Canadian Wildlife federation Inc. v. Canada
(Min of Environment) (1989) [1990] 2 W.W.R. 69, 38 Admin. L.R. 138 (F.C.A.) [hereinafter CWF
)

471 They are located within the Souns River Basin, a system which flows internationally south
10 North Dakota and then provinaially into Mamtoba, Bowden, supra, note 325 at 227. It was the
Souris Basin Development Authority (S.B.D.A.) as agent for another Crown Corporation, the

Saskatchewan Water Corporation, which was charged with the supervision of their construction,
Jettery, supra, note 207 at 1075,

47288 1979-80, ¢. E-10.1.
473 RS C 1985, ¢. 1-20, 5.4 [IRIAJ; Jeffery, supra, note 207 at 1075.
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with EARP.*"* The decision of Cullen J. Apnl 1989 determuned that the
"Guidelines Order is not a mere description of a policy or a program but mav creates
rights that are cnforceable by wav of mandamus' > As such FARP i an
"enactment” or “regulation” according to s. 2 of the Interpreanon Act.V® in
examining whether compliance with EARP was required when issuing a heence
under the IRIA, Justice Cullen found that the project wis a “proposal”
corresponding to s. 2, that has an environmental impact on several arcas ot tederal
responsibility".477 It was held that s. 6(b) was thus invoked and EARP had to be
applied when issuing the licence under IRIA* Consequently, the licence was
quashed and set aside and the Mimister was required to comply with EARP. This

decision was upheld on appeal.?”’

CWF II. tollowing these proceedings, Environment Canada released a "Dratt
Summary Environmental Evaluation”, with opportunity for the public to comment.
However, without a public review, a final IEE* was 1ssued on August 1989, and

the same day, the Federal Minister of Environment granted a new licence tor the

474 Humt, supra, note 221 at 798.
475 CWF I, supra, note 470 at 322.
476 Interpretation Act, R.S.C. ch. 1-21 (1985).

477 Sych as international relations, migratory birds, interprovincial atfairs, fisheries and the
Boundary Waters Treaty; CWF [, supra, note 470 at 323; sce Bowden, supra, note 325 at 228,

478 bud. at 311, Hunt, supra, note 221 at 798

479 CWF I1, supra, note 470 at 309,

480 gee 5. 12(d) of EARP. When potential adverse cnvironmental effects or mitigation
possibilities are unknown, further study 1s made resulting in an Imual Environmental Evaluation
{IEE}; Lucas & Franson, supra, note 73 at 995-13; Iniial Assessment Guide, supra, note 161 at4 &
Appendix 2.
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projects. The Canadian Wildhfe Federation again attacked the Minister before the
Federal Trial division, seeking certiorarr and mandamus orders on the basis that the
Minister had faded to comply with s. 12 ot EARP¥! Justice Muldoon. 1n
examiing the Tkb, noted that its authors did not tollow the language of s, 12(c) and
(¢), which reter to "signficant” and "imsignificant” adverse environmental effects when
assessing the impacts of a project. They IEE authors, instead, spoke to "significant"
and "moderate” impacts. Justice Muldoon concluded that "'moderate” impacts, as they
were not "isignificant”, meant "significant adverse environmental effects”.** Thus,
the Trial Division concluded that the Minister should have appointed a review panel,
because both s, 12(a), nor s. 12(¢) which allow a project to proceed without full
assessmient were not appropriate in the present case.®  An order of mandamus
was 1ssucd requiring the Federal Mimster ot the Environment to comply with EARP
by appomnting 4 review panel. Certiorari was also ordered to quash the licence 1ssued
im August 1989, unless betore January, 30, 1990, the Minister appointed an
Environmental Assessment Panel. The Federal Court of Appeal upheld this

decision. ¥

In summary, what can be derived from the Canadian Wildlife Federation and
the Oldman River cases in the context of judicial review? Principles evolving from

these cases first contirm the mandatory character of EARP which creates judicially

WLCWE I supra, note 470 at 2 & 12.

2 Ihid, at 13,

WY Ihud. a1 20-22. 8. 12(a) stipulates that projects causing no adverse environmental effects can
directly proceed, under s. 12(c), proposals having 1nsignificant environmental repercussions or

cavironment etfects, which can be mitigated with known technology, can also proceed.

W Tetzlaff v. Canada (Min of Environment) (21 December 1990), T-2729-90 (F.C.A.)
Junreported], Jettery, supra, note 207 at 1077
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enforceable obligations on the part ot the federal government requining i to assess

the environmental implications of 1ts activities™ This will hold true for the
CEAA. as 1t 1s a statute. These decisions, especially the CHF 1L have extabhshed the
rules that steps within the tederal process, such as the sereemmg phase and s

resulting decision, are open to judicial serutiny.*

This holding should also be
applicable to the new Act although, as noted carlier, it does not contain any appeals
provisions.

Thirdly, both CWF and the Oldman River cases mterpreted the tederal EIA process
to apply to provincially located dam projects. This has made the relationship

between provinces and the tederal government dechne.

Does the proposed
CEAA resolve this interjurisdictional problem related to the ambit and scope ot the
federal EIA process?*™  Sections 40-42 authorize the Mok to establish a ot
review panel with other Canadian jurisdictions and also with toreign jurisdictions.
Conditions, such granting MoE the power to appomnt the charrperson or co-

chairperson and to fix or approve the terms ot reference, may not satisty the

provinces. Also, Bill C-13 does not state that both parties will be bound by the

483 schrecker, supra, note 197 at 194,

486 Hunt, supra, note 221 at 801. Before this case, between 1973 and 1987, only 29 projects were
referred to a review panel for a full assessment, Schrecker, supra, note 197 at 219, CEAC report,
supra, note 248 at 13,

487 Hanebury, supra, note 224 at 964 & 976

488 1t seems not. Space, however, does not permit the examination of this problem Nevertheless,
1t should be noted that Alberta and Quebec mainly fear that the CEAA, hedause of 1ts uncertatnty
will permit Ottawa to intertere 1n provincial resource management R Ray, "Provinces, [Lawyers sce
Disputes over junsdiction” (199) 1 17 Environment Policy & Law 1at 1 Qucbec has shown the most
sericus opposition, certainly about 1ts own mega-dam projects The Quebec Envisonment Minister
Pierre Paradis described the Bill to be a form of "totahitananism® that would allow Ottawa o
"dictate” the province™s economic development The federal government, however, has sought to
assure them by stating that its purpose 15 not to grab yurisdiction, but just to protect federal snterests,
see Controversial Assessment Law, supra, note 396, 488 at | & 3
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panel’s report. According to Jeftery, the RA apparently seems to remain the final

89 Further,

arbiter with respect to a project reterred to a joint panel review.
these cases have clearly demonstrated that scrutiny s necessary. Without 1t, federal
departments and other bodies required to apply the tederal EIA process, may not

' Finally, both the Rafterty Alameda and

rigorously carry out assessments,
Oldman River decisions provided major boosts to the legislative strengthening of the
tederal FIA. As the courts were showing advanced considerations related to the
EIA, Ottawa could not pass an Act that tailled to meet the standards established by

C
jurisprudence and was backward what the courts hold.*!

F. CONCLUSION

Chapters Il and Il have described how the process under the CEAA unfolds.
Many environmentalists who have long pressed for a new mandate of the
environmental assessment review process have had second thoughts and do not
support the proposed Canadian Environmental Assessment Act. In these two
chapters, it was attempted to offer a more positive view ot Bill C-13 by presenting
some of its key provisions. Nevertheless, only its implementation and application will
allow tor an etfective evaluation of the EIA process contained in the new Act.
Further, the assessment of projects under the CEAA will show whether the

provisions promoting sustainable development are translated into concrete actions

489 jeffery, supra, note 207 at 1085.

0 10 both Rafferty Alameda I and Rafferty Alameda It, 1t 1s the MoE who respectively fell 1o
apply FARP and failed to apply the federal EIA process correctly; Schrecker, supra, note 197 at 202,
491 Hobby, supra, note 2121,
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and whether assessed projects are ecologically sound. However, this study would not
be complete absent a discussion ot the enforcement mechamsms designed 1o
implement the new tederal EIA as well asats post-approval requirements. Ihese

aspects will be given an analytical treatment in the next chapter.
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CHAPTER 1V: IMPLEMENTATION AND POST-APPROVAL PHASE

A. INTRODUCTION

Chapter [V will describe what follows the assessment decision. As in Chapter
Il and 111, the analysis 1s based on the assumption that only a strong and efficient

post-EEIA phase can place us on the path toward sustainable development.

Behind the expression "post-EIA phase” lies, in fact, two distinct, but related
aspects. First, the post-approval stage contains an "implementation and enforcement
facer". As described below, the indicia of an effective EIA process should include
mechanisms to compel adherence to the EIA's requirements, such as offense and

penalty provisions for fatlure to comply with them.

Second, an effective environmental appraisal scheme should not be a "once-
and-for-all" process ending with the release of the assessment decision. EIA should,
on the contrary, be shaped in such a manner as to include a "post-project

12

analysis™’= and thus provide an "ongoing monitoring" of environmental and socio-

economic impacts during construction, operation and abandonment of the project.

492 M. Davics & B. Sadler, Post-Project Analysis and the Improvement of Guidelines for
Environmental Monitoning and Audit (Ottawa: Minuster of Supply & Services, 1990) at 7 [Davies &
Sadler].
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B. IMPLEMENTATION AND ENFORCEMENT OF THE

ENVIRONMENTAL IMPACT ASSESSMENT DECISION

EIA 15 commonly reterred as a "planning ol rather than as a regulatory
mechanism. It provides governmental decision makers and other interested parties
with information about the probable consequences of a proposed activity. However,
to be effective the EIA process must be hinked to the regulatory mechamsm i order
to make sure that the environmental apprawsal and ats resulting deasion are

implemented by the proponent.*??

Insutticient  or ettective  comphance
provisions would eventually render an environmental impact assessment a tutile
exercise, used mainly for the issuance ot a development permit.*** Further, mn the
context of sustainable development, a serious commitment to comphance would
imply a comprehensive environmental assessment scheme, which provides tor the

. . (]
effective implementation and enforcement of the decisions generated by .4

Legislation without enforcement capabulity risks hemg percerved as a mere
statement of aspirations.*”® Those required to comply with a particular statute

or regulation may find little incentive to do so. Furthermore, no remedy will be

493 gee M.1Jeffery, "Environmental Enforcement and Regulation in the 1980™ Regima v Sault
Ste-Marie Revisited” (1984) 10 Queen’s L J. 43 at 51-54, Lucas in Clark, supra, note 66 at 145-46

494 R Bisset & P Tomlison, "Monttoring and Auditing of Impacts” in P Wathern, cd,
Environmental Impact Assessment Theory and Pracuce (London. Unwin Hyman, 1988) 117 at 126
[Bisset & Tomlison).

495 caucus, supra, note 209 at 4.

496 RE Industral Hygiene Decision No 167 (1975) 2 W.C.R. 234 at 252 cited in D Saxc,
Environmental Offenses. Corporate Responsibility and Executive Liabulity (Aurora, Ont Canada Law

Book, 1990) at 25 [Saxe].
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provided tor a breach of statute. Briefly, environmental statutes must contain

mechanisms to achieve regulatory comphance.

There s a lack of consensus among legislative drafters and scholars about the
best way to ensure comphiance with and to enforce environmental protection laws.
The use of administrative penalties, heensing. suspension of licences and permits,
injunctions for non comphance, trequent inspections, public education, etc., as well
as an enhanced prosecution strategy are some of the measures suggested to ensure

€
adherence to environmental statutes.?’

It has been noted, with respect to the environmental assessment process in
particular, that there 1s a strong reluctance to apply these procedures.’”®® Hence,
it becomes clear that EIA regulators should incorporate complance and
entorcement mechanisms into EIA statutes. For example, the private sector has
often shown a strong opposition to EIA requirements which it considers too costly
and time-consuming. According to some, adminstrators also rarely perceive the
environmental examination as being a priority component of their mission.*”” For
example, in Canada, judicial review of the Rafferty Alameda cases clearly
demonstrated that even the tederal Department of the Environment failed to
correctly and nigorously apply the Guidelines Order. Thus, it is essential to draft

strong EIA processes which, in particular, include administrative systems of permits

497 Ibid. at 25-26.
498 Robinson, supra, note 38 at 23-24.
M Ihid. at 23,
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and certificates of approval as well as penalties and sanctions 1 case of tailure to

comply with the required EIA standards and procedures.”™®

Provincial EIA schemes are usually binding on the proponents.™!  he
Ontario Assessment Act, for example, stipulates that the Ontario Mimster ot

Environment may attach terms and conditions when approving the undertaking and

02

consequently require their comphance.’®® Furthermore, tailute to observe erther

the provisions of the Ontario EIA Act or its regulations, as well as non-comphance

with an order, a term or a condition ot approval, 18 an ottence which may give rise

n

to prosecution tor breach of the statute.’”? In addition, the proponent is required

to report any potenttal or actual inabihty to comply with the stated terms and

L‘i(M

conditions contained n the approva Fanally, tor the  purposes  of

implementation of the Environmental Assessment Act, provincial ofticers are
authorized to inspect buildings, dwellings, lands, etc. The Act authonizes

investigations when they become necessary.”

300 Saxe, supra, note 496 at 55 & 59.

301 B, Sadler, ed., Audut and Evaluation in Environmental Assessment and Management: Canadian
and Internanonal Expenence, vol. 1 (Ottawa: Minister of Supply & Services, 1987) at |
|hereinafter Audit & Evaluanion).

02, 14(1)(b) & 16(1) of the Environmental Assessment Act, supra, note 73

503 ¢ 39, of the Environmental Assessment Act.

304 Ontario Environment, Towards Improving the Environmental Assessment Program in Ontano
(Toronto. Ministry of the Environment, 1990) at 39 [hercinafter Improving the EA Program|

505 g, 25; Luras in Clark, supra, notc 66 at 173.

19



Similarly. the Quebec Environmental Quality Act [EQA] contains binding

mechamsms to ensure comphance with the EIA process.”™  First. section 31.1
prohibits any person from undertaking any operation related to projects that must
be submutted to an environmental assessment impact without obtamning an
authonzation certihcation berorhand. Similar to the Ontario EIA process, the
Qucbece scheme attaches conditions to the certiticate which grants permission or
authorizes the project to be carnied out.™’ Further, s. 106 of the EQA stipulates
that 1t 15 an otfence not to comply with a condiion imposed under section 31.5. In
addition, the authority issuing the certiticate has the nght to amend or to cancel it
in the cases where the holder ot the authonzation does not conform to 1t or does not

comply with the provisions ot the EQA or a regulation thereunder.’®

In the 1984 tederal Guidehnes Order there are no mechanisms to ensure
adherence to the decisions taken there. Of course, some provisions deal specifically
with the post-approval phase. For example, s. 14 of EARP sets out that the
“initiating depariment” (the body equivalent to the "responsible authonty” under the
CEAA) bears the responsibility for implementation ot mitigation and compensation
measures.  In  addition, it decides as to what extent the review panel

recommendations are to be taken into account.’®  Finally, it has to decide which

306 See 1n particular the EIA scheme described in sections 31.1 to 31.9 of the EQA, supra, note
75.

075 315, of the EQA.
S08 S, 122.1(b)-(¢) of the EQA.
509, 33(1)(c) of EARP.
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measures are necessary for implementing, inspecting and monionng the project

propmul.s 0

With regard to the proponent, s. 34(1) stipulates that it s responsibie tor the
carrying out of appropriate post-assessment montoring, survetllance and reporung
as required by the nitating department. Notwithstandig the above measures, it can
be stated that there are no specitic implementation clauses in the tederal Gadehines
Order. As noted by Emond, "what happens atter” the transmussion ot the panel’s

report to the Minster "is a matter for conjecture”.>!!

According to environmentalists, the new Canadian Environmental Assessment
Act does not improve the implementation and enforcement aspect ot the EIA
process. In their view, Bill C-13 s charactenized by inadequite paovisions tor
ensuring effective adherence to the process’ requirements as well as with the
implementation and enforcement ot the approval decision.’™ They suggested that
the new Act include a separate section dealing specitically with entorcement.””
The proposed enforcement section was to contain regulatory requirements such as
permits and licences that would prescribe the conditions of the assessment decision

and the required mitigative measures. Failure to comply with the licence conditions

710 $.33(1)(d). Implementation can be directed by interdepartmental commitiees made up of
representatives from provinees or territories and also the private sector, Federal A Process, supra,
note 365 at 4.

511 p p. Fmond, “"Fairness, Efficiency, and FEARO. An Analysis of EARP” 1n Canadian Instituie
of Resources Law, Faimess in Environmental and Social Impact Assessment Processes (“algary
University of Calgary, 1983) at 62 [hereinafter Faimness|.

12 caucus, supra, note 209 at 16,

13 Andrews & Hillyer, supra, note 209 at 66,
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was to be attended by administrative sanctions.’'* A penal provision was to be
included making a violation of any order or a provision under the Act punishable

15 Along with such a penalty clause, 1t was suggested that the CEAA

with tines.’
have provisions tor mvestigations, seizures and related matters similar to those
existing 1in Part VII ot CEPA. It was also proposed that ministerial orders should
authonize the MoE to stop a project from proceeding while it is in the assessment
process. Moreover, the MoE was to have the power to impose, by orders, conditions

516 T allow tor the effective enforzement of ministerial orders,

on a project.
mjunctive rehiet was to be made available to any person from the public.
Furthermore, this remedy was to be extended to any violation under the Act or its
regulations. It was argued that an effective enforcement scheme would also authorize
the court to order the performance of positive actions besides allowing for the

restraining orders.’”

Two points must be made clear with respect to the enforcement aspect of the
proposed federal EIA. Firstly, while the CEAA has been designed to integrate socio-
environmental considerations in the planning of federal projects, the purpose of

CEPA s to protect the environment by controlling the introduction and release of

S14 CAUCUS, supra, note 209 at 15.

515 The fedcral EIA Act should adopt the same penaltics as section 116, the residual offenses
provision, of the Canadian Environmental Protection Act; Andrews & Hillyer, supra, note 209 at 71.

316 5 50 gives the MoE the authonty to stop a project which falls into the provisions dealing
with projects having transboundary effects, ss. 46( 1), 47(1) or 48(1) or (2); Andrews & Hillyer, supra,
note 208 at 67

S17.8 s1 of the new federal Act 1s very hmited 1n 1uts scope. It only authorizes the Attorney
General of Canada to issue an injunction to a court of competent jurisdiction to enforce an order
taken under s, S0. The injunction rehef should also be apphied against the Crown, Andrews &
Hillyer, supra. note 209 at 70, CAUCUS, supra, note 209 at 15.
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substances capable of causing serious health and environmental ettects, tor example

. S8 .
toxic substances.’™ Thus, the environmental protection reginic of CEPA must be

implemented with the help of tough sancnons.™™ A comparison ot CEPA and

CEAA » not appropriate as both designed to protect the environment vet as using
two ditferent methods. Secondly, the CEAA apphes to tederal departments and,

. . . hi
unlike provincial schemes, not to the private sector.™"

Theretore, suggesting the
adoption of the same enforcement mechamsms as in provincial EIA fegistation nught
not be appropriate. It is indeed difficult to imagine the Mokl suing the federal
department of Transport or Health for non-compliance with the tederal 1A

process,’!

Some sections in the CEAA can however be considered entorcement
provisions. First, Bill C-13 makes an attempt to address one sigmticant flaw plaguing
the Guidelines Order. The unsatisfactory outcome of the Rafferty Alameda and
Oldman River cases was that environmentalists won their motion but could not get

the project haited.’?> Construction went on during the court proceedings The

518 See Part 11 of CEPA.

319 Hobby, supra, note 212.

520 See the definition of "responsible authonty” under s. 2(1).

321 Hobby, supra, note 212

522 EARP, however, contains a provision requesting that EIA be applied carly tn the planning
phase of a proposal. But as Justice Muldoon in CWF I1 stated: "because the Minister did not cmbrawe
willingly the EARP Guidelines prior to April 1989, and even subscquently, as this Court finds, the

devolution of events described 1n section 3 of the Guidelines 15 now savagely distorted. ...", CWF I,
supra, note 470 at 22.
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Ratferty and Alameda dams were almost completed by October 1989.2*  The
panel appaomnted by the Mok resigned in protest of the continuation of the
construction. An inpunction sought by Ottawa in the Saskatchewan Court of Queen's
Bench 1in November 1990 to stop the construction until public hearings were
completed was unsuccessful’® Further, in Naskapi-Montagnais Innu Association
v. Minister of National Defence, it was stated that EARP does not contain any
provision obliging a project to be halted until the end of the review by a panel and

the transmussion ot its report. 2

Under Bill C-13, such a situation can no longer arise. Section 5(1) stipulates
that an environmental assessment of a project is required before the four situations
described 1 subsections (a)-(d) take place.’”® Section 11(2) stipulates that the

RA "shall not exercise any power or perform any duty referred to in s. S unless the

course of action 1t takes is a screening decision allowing the project to proceed or

an assessment decision permitting the carrying out of the project.’2’ And, where

2 Jetfery, supra, note 207 at 1077. Simifarly, the Oldman River dam was already 70% completed
when the  appeal court rendered its deasion; K Pole, "Proposal Labelled World’s 'Most
Comprehensive™ (1990) 1 4 Environment Policy & Law 1 at 3 |hereinafter Pole].

4 Jeftery, supra, note. 207 at 1077 A G. Canada v. Saskatchewan Water Corp. (15 November,
1990), QB- 4277/ (Sask.Q.B ) MacPerson CJ {unreported]. Another application for an injunction
wan rejected by the Federal Court Tnial Division, but the court obliged the MOE to appoint a new
pancl, Teezlaff v Canada (Min Environment), T-2729-90 (F.C.A) junreported].

555 Naskapi-Montagnais Innu Associanon v. Mmster of National Defence [1990] 3 F.C. 381
(F.CT.D.) a1 382.

526 (1) A project is proposed to be carried out by a federal authonty, (2) financial assistance is
provided by a federal authonity 1o a project proponents; (3) a project is to be carried out on federal
lands and (4) a tederal authonty ssues a permit or hicence, grants an approval or takes any other
actn tor the purpose of enabling the project to be carried; s. 5(1)(a)-(d).

278, (1) (@) &». 37(1)(a).
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a project is carried outafter the pre-assessment phase, s. 20(2) requires the RA to
implement mitigation measures. Further, the mandatory languagre ots. 13 preseribes,
in the cases of projects subject to a comprehensive study or assessed by a ey iew

panel or mediation. that no other tederal Act or regulation shali be iy oked which

would permit the project to be carried out unless an 1A has been achieved and an
assessment decision allowing the project to proceed has been taken. ™S Agan, at
the end of the assessment, the RA must implement mitigation measures when
allowing a project or an activity to proceed.™  For example, every tederal
licensing scheme will come under s. 5(1)(d).*Y  In order to comply with  the
above-mentioned provisions, a federal authority will have to insert into the hcence
it delivers a condition requiring the project to be subject to a hicence, which wall be

issued on completing assessment. Only once the environmental appraisal is

completed will the licence come into force.

In both Rafferty Alameda and Oldman River cases, the federal Minister of the
Environment under the ZIntermational River Improvement Act and the Federal
Minister of Transport would have been responsible for the screening of the projects

before issuing the required federal licenses under the Navigable Waters Protection

38 According to environmental associations,s 13 should not be imited to the projects described
in the comprehensive study list or referred 1o mediation or a review pancl. It should also apply to
projects being screened; ihd. at 23; Schrecker, supra, note 197 at 222. However, such a requirement
may render the Act unworkable. Notice 1O inform other federal departments would be necessary for
every tiny project or activity undertaken by a fedcral authority, Hobby, supra, note 212,

$37(2).

% The draft Law List contaming the fedcral Acts and regulations triggering the EIA process
under 8. 5(1)(d) is rather generous and contains every liwensing scheme, Hobby, supra, note 212
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Act.>™ It the screenming decision had found that the projects could potentially
cause sigmticant adverse environmental effects, the projects would have had to be
reterred to a tull assessment. Further, according tos. 13, any federal action allowing
the projects to proceed would have been blocked, unless the projects had reached
the assessme nt decision stage where both Mimisters decided to carry out the projects
according to the conditions set out in s, 37(1)(a)(1). Finally, both Ministers would

have been obliged to implement mitigation measures pursuant s. 37(2).

Accordingly, federal authonties are now under the obligation to assess
projects falling within the scope of the CEAA. Under the present provisions,
provinces are not bound by s. 11(2) or s. 13. However, the construction of provincial
projects often requires the 1ssuance of a tederal licence. Thus the project may not
be carried out unless the federal licence comes nto force, that is after the condition
inserted in the hecence to have a federal EIA has been fulfilled. If, however, a
provinee continues building a project without a valid federal licence or without
respecting the conditions of the licence, an injunction may be obtained against the

province or the licence may be revoked.

It1s true that the CEAA does not have anenforcement provision and that no
offenses are attached to the violation of its requirements or regulations adopted
pursuant 1t. Unlike certain provincial processes, the new federal legislation does not

foresee an enforceable and revocable licence or permit that would allow the

SY The draft Law List presently includes the hcences required under s. 10 of the Intemarional
Ry er Improvement Act ands. 5 of the Navigable Waters Protection: Act, Summary of Comments, supra,
note 335at 19

3 Hobby, supra, note 212.
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implementation of terms and conditions attached to the final assessment

deciston.’ ™ Its wording does allow, on the other hand, the msertion of conditions
into exasting hicensing schemes and bars federal authonties trom acting unless a
screening decision or an assessment deciston has allowed the projeet o proceed In
both cases, the RA must implement mitigation measures.” ™ Now everything s
in the hands of federal departments and propone nts who must nigorously assess the
projects falling under the CEAA and the public must act as a watchdog over the

Federal Government’s application of the new ETA process.

C. POST-PROJECT ANALYSIS

1. Introduction

Current EIA processes lack effectiveness. This has been characterized as owe
of the most serious problems troubling EIA schemes.” ™ As suggested in Chapter
I, this major drawback is partly due to the tact that EIA schemes contan hittle
continuity between the "assessment phase” and the "post-approval stage”.”*  The
environmental impact examination is often comidered a "predictive tool'. Much
energy and money is spent on the dentitication, predicion and evaluation ot
harmful environmental and socio-economic ettects caused by the development ot a

project. However, hittle effort 1s made to exarmmine whether or not the predicted

533 CAUCUS, supra, note 209 at 15,

534 520(2) & 5.37(2).

535 Elder & Ross, supra, note 4 at 128; Sadler in Wathern, supra, note 187, 537 at 139,
336 gee Chapter I, supra, note 187 and accompanying text.
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effects occurred and whether or not appropriate mitigation measures were actually

implemented. Without a so-called ‘post-assessment analysis”, 1t is doubttul whether
the LIA can be a meaningtul tool for environmental management.®? In addition,
non-existent or nsutticient follow-up programs prevent the transmission of
experience from one project to the next one.* ™ Consequently, an etficient and

etfective FIA mechanism should include post-approval actions.’®

2. Definition of Post-Project Analysis

Follow-up activities, such as monitoring and auditing are new and emerging
areas of research.™® A review of the relevant hterature indicates that there is,
as of yet, no clear agreement on the terminology, definitions and interpretations of
post-project studies.™*! A wide range ot terms and expressions are used such as
"monitoring", "EIA follow-up programs", "verification", "evaluation" and 'post-

development audit",**?

537 Sadler in Wathern, supra, note 187, 537 at 129.
W dudit & Evaluation, vol. 1, supra, note 501 at 303.

SWR Lang, "Environmental Impact Assessment: Reform or Rhetoric?” in W. Leiss, Ecology
versus Politics in Canada (Toronto Unversity of Toronto Press, 1979) at 247 [heremnafter Lang in

Letss]

0 Davies & Sadler, supra, notc 492 at 7.

M Krawety, supra, note 157 at 84,

42 Further. the word "monitoring” can be preceded by the term "baseline, "effects”, "impact”,
"environmental”, "ongoing” monitoring or "compliance” monitoring, see P. Duinker, "Effects

Monitoring in Environmental Impact Assessment”, V.W. McLaren & J.B. Whitney, New Direcions
in Environmental Impact Assessment in Canada (Toronto: Methuen, 1985) at 118 [Duinker).
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Four expressions, as presented by Davies and Sadler, will be used throughout
. g
this chapter: ™
(a) Monitoring: "momtoring s the systematic collection of data through a series ot

n S44

repetitive  measurements’. A dynumic environmental impact assessment

process would. at minimum, ncorporate basehne montoring, ettect or impict
monitoring and compliance monitoring".>*

(b) Auditing: based on the data gathered through monitoring, the BIA audit s a
post-project analysts which examines the cause ot ditterences between predicted and
existing environmental repercussions. The underlying rationale tor an audit s the
search to improve scientific understanding and ETA technology. The LA audit s
more oriented forwards developing the EIA practice and experience than to
providing information for proper management of idwidual projects.™

(c) Evaluation: 1t questions the effectiveness of the LEIA procedures used to assess
the environmental impact. In comparison to an audit which implies an independent

and objective analysis of whether the actual ettects comply with what was predicted,

the evaluation exercise 1s more subjective. As noted by Sadler, evaluaton entails

343 Sadler & Davies, supra, note 492 at 7-8

344 . at 8.

345 (1) "Baseline monitonng” 1s the measurement of environmental vanables dunng a
representative preproject period o try and determine existing conditions, ranges of vanation, and
processes of change. (1) "Effect monttoring” or "tmpact monitoning” measures environmental vanables
during project construction and operation o determine the changes which may have owurred as a
result of the project () "Compliance monitoring” involves regular sampling and/or wontinuous
measurcment of waste discharge levels, noise, or similar emission, o ensure that conditions are
observed and standards arc met. For tius purpose, survelllance and inspection may also be used, thid
at 8.

346 1pid. at 8.
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making policy-oriented judgements about the etfectiveness of the EIA process and
its results,

(d) Post-Project Analysis [PPAJ: 15 used to reter to all research and supporting
activiics which take place atter a project has been accepted. It is the all-

encompassing expression for the above cited terms. >

3. Purposes of Post-Project Analysis

Many EIA experts have proposed the development of post-project
examination tor the improvement of environmental assessment proce:sses.549
According to a report of the UN. Economic Commission for Europe, post-action
procedures play two main roles.”® Firstly, they permit a better management of
the approved and implemented project and provide the necessary link between the
environmental assessment phase and the post-approval stage. Secondly, more
information on the environment and its reactions to environmental stressors is
gained it on-going monitoring and other post-approval activities exist. In addition,

post-approval activities can, by improving the knowledge and experience, permit the

improvement of the procedural steps involved in EIA.>!

547 Sadler 1n Wathern, supra, note 187, 537 at 130,

S48 Ibid. at 7-8

549 Sadler 1n Wathern, supra, note ? at 130.

550 The Sentor Advisors to ECE Governments on Environmental and Water Problems undertook
a project on the use of environmental impact assessment auditing and released their report in 1988;
Economic Commussion for Europe, Post-Project Analysis in Environmental Impact Assessment: Report
Prepared by the Task Force on Environmental Impact Assessment Audining with Canada as Lead

Countrv (New York, Umited Nations Publication, 1988) [herewmnafter ECE/Post-Project Analysts).

SSUIhed. at 21,




(a) Post-project analysis for environmental management of the activity

Project management would be greatly enhanced it post-FIA activities were
implemented. They would, in particular, provide tor “compliance momtonng” in order
to make sure that regulations, terms and conditions attached 1o the approbation
certiticate and operating licences are observed.”™ Thus, post-approvil provisions
should stipulate that the environmental etfects of the project must be analyzed in
order to cope with risks and uncertainties. Thirdly, necessary moditications to the
activity or project and the application of mitigation measures should be impltemented
where unpredicted adverse impacts on the environment have been observed.™?
Such a strategy would have the advantage ot reducing scientitic uncertamty n
environmental assessment schemes. As noted in Chapter [, EIA-specialized nterature
is increasingly recognizing the lack of information concerming the tunctioning of
ecological processes and the ditficuity encountered when trying to predict the precise
effects and reactions of natural systems to a development project.™ Al of this

suggests that by attempting to predict future environmental and socio-economic

552 Ibid. at 2 & 21-22.

333 Ibid. at 21-22. For wnstance, following the construction of a Soviet pulp and paper mi) an the
mid-60’s, monitoring studies were developed in order to obtain environmentai data on the state of
the environment in the Lake Baikal region. Many years of reporting by the agency of the state of
Lake Baikal demonstrated that the mull was damaging the ccosystem in and arround Lake Baikal to
such a sigmficant degree, that the Soviet Government decided 10 shut the mill down and 10 convert
1tinto an environrmentally-sound industry Public pressure resulting from the post-project studies also
influenced the government to make the deasion to close the mull Less dramatic modifications as a
result of post-project programs could necessitate, for example, the reduction n the rate of the
ground-water extraction of a facility constructed to provide drinking water, thd at 18-19, 13-14 &
23.

354 Davies & Sadler, supra, note 492 at 9. As D¢ Jongh obscerved, until the 1980, consideration
of scienufic uncertainty was not tound in the Iiterature referning to EIA, P De Jongh, "Uncertainty
in EIA" 1n Wathern, supra, note 39 at 63, 64 [herenafter De Jongh|
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events, EIA processes are necessarily vested with a great deal of uncertainty.>™

It s virtually impossible to precisely anticipate and estimate all future repercussions

of a proposed undertaking, While research can reduce uncertainties, uncertainty will

556

always be an element of prediction per se. The best solution is, then, to

1557

provide means to cope with "the unexpected™’ and "surprise” effects.’® On-

going momtoring reinforced by audits will be necessary if one is to integrate and

overcome scientific uncertainty in EIA processes.’

(b) Post-project analysis for EIA process development

Apart from assuring that the benefits expected by the review assessment are
ettectively realized as the project is carried out, PPAs can play two other roles. First,
post-project activittes can study the accuracy of predictions made by the EIA and
they can also test the effectiveness of mitigation measures adopted in a particular
project. ™  Such analyses can then be transmitted to future environmental

assessments of undertakings of the same type.’¢!

555 Biset & Tomlinson, supra, note 494 at 120.

556 Ibid. at 120, De Jongh, supra, note 554 at 67 68.75,

557 Davies & Sadler, supra, note 492 at 9,

554 Sustainabilirv, supra, note 16 a1 843,

559 Davies & Sadler, supra, note 492 at 9.

60 11 important to note that EIA processes mainly emphasize the adoption of mitigation
measures that wall prevent or reduce potential environmental damages, Beanlands & Duinker, supra,
note 145 a1 32-33 & 103.

S0l ECE Posi-Project Analysis. supra, note 550 at 22 For example, the ECE report gives the
example of a regulation 1n Maine requiring that construction projects e€liminating or degrading
cxisting salt marshes, compensate for these losses by creaung salt marsh habitats corresponding to

those destroyed. Consequently, a marsh creation project was developed as a part of the relocation
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The EIA process can also be developed by studying the procedural and the
administrative aspects ot the EIA. Post-project programs can examine how well the
EIA procedures did work in a particular instance.?  Ths will be called an

"evaluation".

4. Post-Project Analysis in the Federal EIA Process in Canada

For all the reasons mentioned above, EIA schemes encompassing momtoring,
auditing and evaluation requirements would be much more etfective than traditional
EIA processes. However, a review of different environmental impact assessment
processes reveals that none of these post-project activities are firmly enshrined in

Canadian EIA statutes or those of other countries.’”?

The federal Guidelines Order pays httle attention to  post-project

requirements. With respect to the screening phase, an "evaluation” exercise can be

of a five-kilometre section of a highway project around Harrington because this highway construction
necessitated the displacement of a segment of the Harnington River salt marsh. In order to learn
from marsh reconstruction for future projects of the same kind, a program was cstablished which
monitored and evaluated the relocated salt marsh. The studices started before the construction of the
project 1 1975 and continued through 1986. The study started with the gatherning of marsh
vegetation species which would be used for comparison with later development stages of the created
marsh. Construction and transplanting methods were then examined, recorded and estimated
Subsequently, the ecological system of the created marsh was studied. Clearly, such post-project
analysis offers a modus operandi and 1nsight that can be used tor tuture projects assessments, thud
at 19-20 & 24

962 [hid. ar 24,
363 Sadler in Wathern, supra, note 187, 537 at 137,
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tound n the fact that imitial assessment decisions must be reported.”™  Beyond
this there is no statutory hint at post-approval activities tor projects receiving only
an imtial assessment. For the small number ot proposals undergomg a full
assessment, post-project analysis 1s addressed in two provisions. First, subsection
33(1)(d) gves authonty to the “initiating department” to ensure that the assessment
deciston as incorporated into the design, construction and operation of the project
and that suitable implementation, inspection and "environmental monitoring programs"
are estabhshed. Second, section 34(f) stipulates that the "proponent” is responsible
for making sure that "appropriate post-assessment monitoring, surveillance and
reporting, as required by the imtiating department are carried out”.’®®  The
Guidelines Order contamns no post-project programs or mechanmisms.’®  Some
review panel reports, however, did recommend ongoing monitoring functions for

FEARO through ad hoc monitoring commuttees.*®’

The absence of follow-up mechanisms in EARP does not mean that federal
departments do not implement post-project analysis. Parks Canada, for example,

adopted manuals of application of EARP in 1981 and 1985, and a regional directive

364 5. 15 of EARP, D.R. McCallum, "Environmental Follow-up to Federal Projects: a National
Review” in B. Sadler, cd., Audit and Evaluation in Environmental Assessment and Management:
Canadian and Internanional Expenence (Ottawa: Minster of Supply & Services, 1987) vol. 11 731 at
732 and 745 [heremnafier Follow-Up)

565 See Hunt, supra, note 221 at 808, see Federal EIA Process, supra, note 365 at 4 & 10.

OO Hunt, supra, note 221 at 808.

%07 See Shakwak Highway Environmental Assessment Panel, Shakwak Highway Project: Report,
Federal Environmental Assexsment and Review Process 5 (Ottawa. Federal Environmental Assessment

Review Oftice,1979) cited in Faimess, supra, note 511 at 53,
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on EARP was issued in 1982 and updated n 1987 Parks Canada’s manuals

present the advantages and disadvantages ot several methods ot pre-

SHL
assessment, ™™

Further, they contain a section dealing with momtormg The 198S
Manual states that monitoring serves three mam tunctions. (1) It acts as an carly
warning system: unexpected impacts and mingation measures that do not work can
be monitored and appropriate changes can be undertaken: (2) a momtornng program
will permit the collection of information and increase the knowledge with respect to
environmental etfects occured and which mutigative measures proved to be ethewent;
(3) the intormation collected through steps (1) and (2) above will be used in simlar
cases and will help to develop and implement etfective mitigative measures i tuture

projects.’”’

The Environmental Program Improvement Project (BEAPIP) Task Foree
formed by the Ontario Ministry of the Environment in [989 also recogmzes that the
Ontario Environmental Assessment Act pays hittle attention to monitormg the results
of EIA decisions.’” S, 14(1)(b)(1i1) allows the Minister ot the Fnvironment to

give an approval to proceed with the undertaking subject to monitorning programs

368 parks Canada officially adopied EARP 1n 1979 by directing that the principles and spirit of
EARP wcre to be apphied to all its developments, plans and management activities, Naturil
Resources Division, Nauonal Parks Branch, Manual on the Application of the Lnvironmental
Assessment and Review Process Wuhin Parks Canada (Ottawa Parks Canada, [981 and 1989)
[heremnafter Manual].

369 As Parks Canada's main goal 1s environmental protection and mandagement of the Canadian
Parks, it 1s ¢cvident that this federal department will not propose important projedts likely to cause
sigmficant environmental harm. Consequently, 1ts manuals focus on the screening phdse

570 Manual 1985, supra, note 568 at 5-38 to 5-40 It should be noted that cvery federal
department has manuals or guidebooks on the application of the Gudelines Order National Defence
has the best manual implemenung EARP according to Hobby, supra, note 212

371 Improving the EA Program, supra, note 504 at Exccutive Summary
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and rc:p()ns.wz Accordingly, the most important type of conditions for approval
are related to monitoring programs.572 However, this was considered insufficient
and the EAPIP Task Force recommended the adoption of a monitoring program in

74

the Ontario EIA legslation.’™  In Quebec, the regulation adopted pursuant to

s. 319 of the EQA merely prescribes that the proponent must include in the EIS

measures of monitoring and super\‘islon.575

A review of the Canadian Environmental Assessment Act suggests that the
proposed tederal EIA process incorporates more post-approval requirements than
EARP does. First, the expression "follow-up programs” is defined in section 2(1).
Follow-up programs established under the new Act have twin purposes: (1) verifying
the accuracy of the environmental assessment of a project subjected to the CEAA;
(2) examining the effectiveness of any mitigative measures that have been
implemented in order to prevent adverse environmental effects otherwise caused by

the project. As such, post-assessment programs under point 1 will allow for the

572 The decision of the Minster s subject to the approval of the Lieutenant Governor in
Counail or of such Ministers of Crown designated by this latter; s. 14(1).

73 For example, ground water monitoring and leachate momtoring have been inserted into the
approval with the undertaking; Environmental Approvals, supra, note ? at 5.34, 5.36 & 5.38.

574 Such a program would include (1) momitoring comphiance with conditions and standards; (2)
verification by requiring the proponent to report, surveillance by the regulatory agencies and auditing
of the performance and cffectiveness of the momtonng program; (3) environmental effects
monitoring, Improving the EA Program, supra, note 504 at 39-44,

375 Section I1l¢e) of the "Regulanon Respecting Environmental Impact Assessment and Review,
R.R.Q. 1981, c. Q-2,r. 9. The 1983 "Directive sur les études d'impact sur ’environnement” describes
what kind of monitoring program 1s reguired from the proponent. This program should contain the
monitoring of mitigation measures and compliance monitoring with the terms and standards nserted
in the certificate of approval (see 5.2.5.1). In addition, the proponent has to describe 1n the EIS how
he s gomg 1o monitor the environmental effects of the project and how the results will be
transmutted to the Mimister of the Environment (5.2.5.2); P.B. Bernier, Droit québécois de
I'environnement. directives politiques et autres textes officicls québécois, vol.2 (Montréal: Yvon Blais,
1991) at D-11.
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integration of the concept of scientific uncertainty into the EIA process. Ry
monitoring the accuracy of the predictions relating to environmental ettects during
the assessment phase, necessary moditications to the activity or implementation ot
new or different mitigative measures will be possible i case where other or more
serious ecological effects are discovered. Follow-up programs under pomt 2 above
will be more onented toward the development of EIA process as mtormation
regarding the effectiveness of mitigative measures will necessarily be transmitted to

future projects.

Secondly, section 14 acknowledges that follow-up activities are to take place
in addition to screening (and comprehensive study) and mediation or review by a
panel, which is the third procedural phase of the CE4A4. EARP, on the contrary,
described its process as consisting of only two stages, the "screening” and the "full
assessment" phase.57" The statutory recogmition of post-project analysis as one
main phase of the federal EIA process is  a welcome improvement in compirison
to EARP and a promising move towards the implementation of sustamable

development.

Section 16(2)(c), then, prescribes that follow-up programs are a tactor to be
considered during a comprehensive study and during mediation or review by a pancl.
As pointed out in Chapters Il and 1V, section 161s drafted in two paragraphs, where
factors listed in the second are only examined when a project 1s listed in a
comprehensive study list or is referred to a mediator or a review panel.

Consequently, follow-up programs are not automatically examined during

576 gee the title of sections 10 to 17 and the title above section 20 of EARP.
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scrt:cnmg.i77 Under the EARP, after screening, the federal authority responsible

tor the project has only to ensure that mitigation measures are implemented and
rcspcctcd.s78 As such, follow-up programs have been limited to surveillance and
comphance with the screeming decision, However, s. 38(1) of the CE4A supulates
that after screening, when deciding to allow a project to be carried out,”’? the RA
shall design any tfollow-up that it considers appropnate and arrange for the
implementation of that program. Although the RA has discretion as to the type of
post-assessment program that 1s necessary in each case, it is, nonetheless, required
to design tollow-up actwvities. This is a welcome improvement in comparison to the

Guidelines Order.

The key provision in the context of post-project activities is section 38.
Section 38(1) requires that the RA designs any follow-up program after a screening
decision allows a project to proceed as well as after an assessment decision permits
the carrying out of a project.”®®  Such wording did not exist in the first Bill as
presented to the Parhament. It is the latest amendment of Bill C-13 that now allows
the RA to implement post-project activities for both types of projects, ie., projects
that have only been subjected to screening as well as projects which have been fully

assessed. In addition, the RA shall arrange for the implementation of the above

577 However, 5.16(1)(e) allows for the inclusion of any other matter relevant to the screening.
The need for and design of follow-up programs could be included 1n a screening exercise if the RA
and the MoE feel it is necessary.

578 . 14 of EARP.

5798, 20(1)(a).

80 11 yhould be noted that in the context of projects having transboundary effects and being
referred to the EIA processes described in s. 46, 47 &
48, 1t 1s the federal Minister of the Environment who has the responsibility designing or approving

any follow-up program that 1t considers appropnate; s. 53 of the CEAA.
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mentioned program. Section 38(2) then requires the RA to notify the public of any
follow-up programs established tor the project pursuant to subsection (1). Section
38 is thus an overall a satisfactory provision n the eyes of environmentalists,*®!

as well in the opinion of the author.

Section 38(1), nonetheless, contains certain weaknesses. First, post-project
programs are to be designed and implemented "in accordance with any regulation
made for that purpose".’®> Environmentalists™® that fear of such regulation s
not established, the obligation imposed on the RA under the s. 38(1) will be
negated.”® However, FEARO is presently drafting a manual tor tollow-up
programs which should come into force in October 1992, A guidebook was preterred
to first examine how these post-assessment activities are working and later

regulations will be adopted.’®®

More mmportantly, the RA 15 not given the
authority to require the proponent to take part and implement such post-project
program.’®  Finally, it should be noted that the legislation does not propose any
components of a post-project program. For example, the Act does not provide for

the establishment of a citizens commuttee as an element of the program.™’

381 Andrews & Hillyer, supra, note 209 at 53.

582 5.38(1).

83 Andrews & Hillyer, supra, note 209 at 53.

584 Second, environmentalists would have welcomed a provision giving the federal Minister of
the Environment the power to ensure consistency among different follow-up programs cstablished
by federal departments being responsible authoritics for particular projects, thid. at 53.

585 Hobby, supra, note 212.

586 Andrews & Hillyer, supra, note 209 at vin & 53.

587 Ibid. at S3.
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Again, one can speculate that the Federal Government was concerned with the
problem of inserting too much into the law. The result is, however, that the breadth

of the scope of the CEAA will only be tully evaluated when regulations are adopted.

Other provisions of the CEAA will permit the "evaluation” the federal process
and its application by federal authornties. For example, the establishment of a public
registry where documents related to a project subject to an environmental impact
assessment can be consulted will greatly enhance evaluation of the effectiveness of
the tederal process. The public will, in particular, be able to determine how serious
tederal  departments are n relation to environmental assessment of their
activities.™ It should be noted that the result of the implementation of any
tollow-up activities will also be recorded in the public registry.’®® Moreover the
CEAA contamns auditing powers. It was FEARO who wanted to be given auditing
powers in order to control the implementation of the CEAA by federal
departments.”™  Those powers were, however, given to Parliament by two
provisions: (1) RAs must maintain a statistical summary of thei: activities under the
CEAA which will be included in the MoE annual report and®”! (2) the MoE must
present an annual report explaining how the EIA process is applying to the

592

Parliament, These requirements are all mandatory. They will eventually

588 See 5. 55(1)-(2).

89 5. 55(3)(d).

N0 Hobby, supra, note 212.

A staustical summary is required for (1) all environmental assessments undertaken or
dirccted by an RA, (2) for all courses of actions and (3) for all decisions made in relation to the
cnvironmental effects of the project after the assessments arc completed; s. 56(1) & s. 71(2).

s 712
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enhance accountability and rigour in the application of the federal FIA Process

under the CEAA as well as examine the ettectiveness of the federal legislation.

Finally, the West Coast Environmental Association has criticized the tact that
the Governor-in-Council is not given the power to make regulations 1elated to post-

project programs.wl

In addition, section 58 descnibing the powers of the Mokd
does rot confer any authority to the MoE relating to tolow-up activities It would
have been particularly indispensable to give the Mol: the power to compel the

proponent to participate in follow-up programs established by the RA.*

In summary, the CEAA contains more requirements i relation to post-
project analysis than EARP did. Nonetheless, turther provisions would be welcome,
in order to develop a strong federal EIA process moving towards sustiinable
development. However, in its present state, the post-approval phase of the new
legislation i1s quite promising. Many of its provisions are mandatory. What 15 now
necessary, may not be to create further legislative provisions, but to address post-
project analysis on the practical level. Design and implementation of post-approval
programs will create a documentation explaiing the components ot ettective tollow-
up programs under the CEAA. The proposed legistation certaunly contauns one of
the most advanced EIA processes in the world when it comes to statutory
requirements for follow-up programs. Although the post-approval phase remains the
shortest and the least precise stage described 1n the CEAA, it represents a laudable

step in the right direction.

593 Andrews & Hillyer, supra, note 209 at 81.
94 Ibid. a1 53 & 78.
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V CONCLUSION

To date, there s still no common and universally accepted definition of the
concept of sustamable development. Also, 1ts practical consequences are not well
defined or understood. However, as envistoned by the Brundtland Commission,
sustanable development calls for the integration ot economics and ecology. It has
been suggested that an essential element of the move toward sustainable
development is the mandating of EIA tor any economic and social development
mitiatives.” ™ Today, most countries have implemented EIA schemes. The process
1s also increasingly recogmzed by international organisations and is reflected in

mternational conventions.

Canadz has almost twenty years of experience in the field of environmental
impact assessment and the Federal Government is about to enact its first
Environmental Impact Assessment Act. This critique of the CEAA has been based
on the belet that only a strong and efficient EIA scheme could lead humankind
towards achieving a more sustainable development. The CEAA has also been
examined to determine whether it is capable of ensuring that the notion of
sustainable aevelopment 1s more than merely a promising idea. As presented
throughout this  work, some envnronmentahsts,S% even with the latest

amendments, have not supported the passing of the new federal law.”®7 However,

%95 Rees, supra, note 3 at 274, Jacobs & Sadler, supra, note 6 at 1.

5% See Flawed Legistaton, supra, note 372 at 2-3, Controversial Assessment Law, supra, note

396, 488 at 3-4, Lindgren/March 92, supra, note 210 at 1-6.

597 Amendments were from October, December 1991 and March 1992; see Flawed Legislation,
supra, note 372 at 2-3; J.J. Charest, Address (Legislative Committee on Bill C-13, 10 October 1991)
[unpublished] at 4-13
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by its legislative nature, its detailed procedures and some of its innovations, the
CEAA 1, 1n the opmnion of the author, a better scheme than FARP and a tirst step

in the right direction towards a sustaimable tuture.

Indeed, the CEAA contains some very important clauses. First and toremost,
Bill C-13 specifically mentions the principle of sustamable development. Concern
expressed from environmental associations made the Mok include this concept in
the preamble and in s. 458 Section 2(1) borrows the detimition of sustanable
development found in the Brundtland Report. Thus, the proposed legislation, as
presently worded, expresses more clearly the need to ntegrate environmental and
economic concerns into decision-making.’™  The inclusion of the principle of
sustainable development 1s an encouraging first step. As Keating pointed out,
"Statements of intent..... are the necessary precursors to action” ™™ Concrete actions
must now be taken, but the vagueness of the concept ot sustanable development
will not facilitate its implementauon. It should, however, be noted that the dinly
application of EIA’s and public debate may certainly develop an operational

defimtion of sustainability.%!

Secondly, contrary to EARP, the new EIA process
is now enshrined in legislation. EIA hiterature has consistently advocated the need
for a legislated federal EIA process, as being that the benelit of relying upon

executive discretion, that is flexibility, does not outweigh 1ts negative aspects, namely,

598 Minister’s Statement, supra, note 200 at 3.
599 Lindgren/Oct. 91, supra, note 210 at 7

600 Keaung, Toward a Common Future: a Report on Susiainable Development and s
Implications for Canada (Ottawa. Minister of Supply & Services, 1989) at 23,

60! plger & Ross, supra, note 4 at 130.
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uncertainty, lack ot enforcement and loss of confidence in EARP.®%? Thirdly, the
CEAA apphies to “projects”. One may argue that a serious commitment to achieving
sustainable development requires the integration ot environmental matters into all

[§
M However,

actnities of government as recommended in the Brundtland Report.
the ( L.AA creates the only process to have this principle statutonly expressed.
Furthermore, despite the tact that Bill C-13 only addresses the assessment of

projects, 1t should be recalled that the notion of projects 15 very broad and

encompasses ‘existing activities” as well as "activities'.

As explained in Chapter II, the CEAA4 maintains self-assessment as a key
principle of the federal EIA®  This prinaple forces every department to
integrate environmental assessment Into its own program planning-system.®%
Mechanisms to ensure that the EIA process 1s nigorously and consistently applied
are, of course, necessary. The new Act contains attempts to control self-assessment.

The comprehensive study list, the public registry, the reduction of the discretionary

ower of the RA™ and the possibility for public comment on the screening are
p p y Y g

€02 B ML Crommelin, "Discussion Papcr™ in Clark, supra, note 33 at 513; Robertson, supra,
note 202 at -4,

% Brundriand Report, supra, note 1 at 222, Schrecker, supra, note 197 at 224. As explained 1n
Chapter 1, the tederal government has already a "policies and programs assessment”, Fact Sheet #
7, supra, note 220 at 7.1

4 Mynister's Statement, supra, note 200 at 6.
605 Cirelly, supra, note 71 at 1.

000 Amendments to Bill C-13 removed some of the discretionary language found in the previous
draft in relation to lists and process decisions. For example, Bill C-78 contained the test " the
opmon of the RA™ 1n the screening deciston as well as in the assessment decision provision; s.16 &
34 of Bill C-78 However, the CEAA’s wording sull contains more administrative discretion than
EARP Opposition from environmental organizations did not cause the MoE to remove discretionary
language removed, explaming that he wanted to preserve the RA accountability and keep self-
assessment as a4 basic prinaiple ot the federal EIA. For environmentalists, the "sigmficance test” in
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provisions that can channel the self-assessment approach during the sereemng phase.
If the public plays the role ot a watchdog, using all the provisions allowing tor
control and supenvision, then self-assessment will not become o wav to avord the

EIA requirements.®

As a consequence ot selt-assessment, the ultimate decision-
making authornity hes with the RA, which chooses the action to be taken, either at
the end of the screening phase, or at the end ot the second phase The EIA
literature has consistently repeated that the decision-making body should be
generally representative ot the community as a whole and tree trom special witerest
groups, private or public.®™ The questions are then whether the pubhc should
have been made part of the decision-making power and whether such solution would
have been a major step towards sustainable development in the new Act?  The
principle of sustainable development requires the hinking ot ccological realities in
dailv activities of governments. Grving the responsibility to the RA to take the
decision after screening may be a way to rase the consciousness ot the tederal
departments and to implement one ot the principles of sustainable development.
Consequently, the CEAA does not otter a disappointing solution with respect to ity
decision-making authority provided that there are sutticient opportunities to control
the activities of the authorities. One deficiency of the legistation at this level s that
the RA 1s the final arbiter and that there s no appeal, tor example, to the

Governor-in-Council. While the RA s the only decision-making authonty in the

CEAA, review panels and mediation serve mere advisory tunctions. However, it

the screening and assessment decision should not be whether a project 18 "itkely to cause significant
adverse environmental effects”, but whether the potential environmental impacts are significant, as in
s. 12(e) of EARP; Minister’s Address, supra, note 231 4t 5-6

%07 Natonal Consultation, supra, note 206 at 11-12.

608 Cotton & Emond, supra, note 276 at 274,
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should be noted that Bill C-13 is the only process having independent review panels
and offering a mediatory track for the second phase of EIAYY  Another
recurrent criticism of Bill C-13 1s that important aspects of the Act are not set out,

610

hut will be spelled out in subsequent regulations.”™ Projects or classes of projects

611 In

will be included in the comprehensive study hst or in the exclusion list.
addition, statutes and regulations that will trigger the EIA process under paragraph
5(1)(d) will be established by way of rﬁgulzmonsf’12 As explained n the previous
chapters, making the legislation too detailed may render it unreadable, unworkable

and less tlexible. It 1s, indeed, easier to modify regulations to reflect changing needs

than 1t 1s to amend the law itself.

With respect to the tactors to be examuned in the EIS, it has been noted that
Bill C-13 casts 1ts assessment net very widely. For example, cumulative etfects must
be considered 1n both screening and the full assessment phases of the process. The
CEAA also requires the RA to design and arrange for the implementation of a
tollow-up program following the decision to allow a project to proceed after a

13

screening or an assessment decision.!?  As mentioned in Chapters 1 and 1V, such

o0 Mediation may foster and strengthen an ongoing relationship between negotiating partics.
By having rcached an accepable agreement, the partics may be more inclined to work together in
future relatonship For example in the post-approval phase; Sadler & Armour, supra, note 57 at
17

610 g 59 ay R Robinson, Executive Chairman of FEARO stated "the scope of the Act cannot
be determined by what you have 1 front of you”, cited n Pole, supra, note 523 at L.

oIl g 7(1)@) & s S9(©)-(d)

o2 g, 59(f) The draft list on statutes and regulations required under s. S9(f) contains the
provisions found in the Navigable Waters Protection Act and the Intemanonal River Improvements Act
which triggered both the Canadian Wildhifc and the Oldman Ruver cases; "Amendments to Federal
FA Bill Proposed” (1991) 16 ALERT at 3 [hereinafter Amendments to Federal EA Bull].

01V g 20(1)@) & s 37(1)(a). see Jeffery, supra, note 207 at 1087.
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requirements are promising. They acknowledge that environmental predictions
cannot always be accurate, due to a lack ot pertect environmental knowledge ®'
A wider EIA context s, theretore, necessary and will allow uncertamty and
unexpected to be dealt with. Finally, the concept ot sustamable development s
reflected in the list of tactors that must be taken mto account when assessing, the

effects of a project.

The CEAA remains a piece of legislation with technical deticiencies and

loopholes.®!

Many of 1its prowvisions, however, have pronusmg teatures tor
developing a practical understanding ot sustamable development. Yet even i
properly designed, alone an EIA scheme will not be sutheient for ettecting
sustainable development. Some experts have proposed that the EIA process be
completed with an "environmental bill ot nights” estabhshing legislative duties upon
deciston makers. Procedural rights would be guaranteed, such as the nght to
information about a proposal, to be heard betore approval and to be compensited

616

for reasonable costs incurred in the process. Further, the Brundtland

Commission has called for the use of more legal instruments. Remedial and
predictive tools for environmental protection should be expanded as should other
legal devices not considered to be environmental policy instruments per se, but which

617

nonetheless have environmental implications. However,  successtul

614 Rees, supra, note 3 at 282.

615 Flawed Legislanion, supra, note 372 at 3.

616 Elder & Ross, supra, notc 4 at 133,

617 For cxample, Cassils suggests that a reform of tax laws wuld quicken the promotion of
sustainable development, J.A. Cassils, "Structuring the Tax System for Sustainable Development” in

Saunders, supra, note 2 at 141; sec Saunders, supra, note 2 at 5
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implementation will require even more. If Canada, as all other countries, 1s to move
towards sustainable development, it will require more than just have to minimizing

618 Canada will have to

the ccological and societal impacts of human activities.
adopt a radical change in 1ts pohitical, socio-economic, cultural and ethical behaviour.
In short, sustamable development will require a total change of our perception of

the world.

018 Elder & Ross, supra, note 4 at 140.
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