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ABSTRACT 

Sustainable development rp",'lûres tlze illtegrati{)11 ofecologicalll1lcl.\Ocial ("ol/cem.\' 

i1lto ecollomic activities. Recent trends in ('nrirmzmelllill impaLi (4 \ \n\tHe/lI {I~ I.-t / 

suggest the ere11lual we of the ElA process (0 lill/... .\OcÙH!llnmmr.CIltal ailnhwl'.\ wall 

ecoflomic decisùm-makillg tlzUf allowillg for the lramitùm /oward.\ a \lL\/llJlwhlt' JWUTt', 

TItis thesis is ail examinatùm of the propo.\ed Fedt'ra/ Envimnml'llIal Impact 

Assessmem Act of Canada and the extelll to wlzich it.\ provi\lolls .\'eek /0 t!1l.\Ure (J mot'l' 

towards sustaùzable deve/opment. 



Il 

AV ANT·PROPOS 

Le dével()ppement durable requÎen l'intégration des considérations socio­

e11Viroll1lCmelllale.\ dam les activités économiques. Les évaluations environnementales 

cf leun r~cellfv d~l'el()ppemefUs pourraielll être utilisés dans ce but et ce faisant favoriser 

wu.' trtJmilùm ~'l'r.\ un futur où l'environnement, le social el l'écollomie seront intimement 

lib. 

Cette thèse examine la nouvelle loi canadienne sur l'évaluation environnementale 

et la mesure danv laquelle ses dispositions visent à assurer la mise en oeuvre du 

dé\!eloppemelll durable. 
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"The m'xI Jf'''''' df'radel are crucwl The tlme hm come ta break out of past pallems 
AI(('mpl\ 10 nwmfmn lOuaI and ('colo~cal stahlflty throuJ?h old approaches to 
d('~d(/pmt'nt and l'mmmmenwl prOleCllon ".",11 LnaetBe Instabtluy Secunty must be 
\()/J~ht thrnut;h {h(jn~('· 1 

INTROlJl '(TIO~ 

ln 19H7. the Brundtland Commission brought the concept of sustamable 

tlcvcloprncnt lOto the puhhc arena2 and highlighted the tensions between economic 

cxpan~lon anù envmmmcntai protectlon.~ One of the most important challenges 

ot the tWlhght ycar ... ot thl~ ccntury and the early decades of the 21st century will be 

the implcmentatHm of thl~ wncept.~ 

Canada wa~ the tirst country to endorse the ide as and proposais of the 

Brllndt/an~ r'(}mml~~lon. Canada a/so has the distinction of being one of the first 

countnc!l ln thc world to adopt comprehensive legislation requiring environmental 

impact a~~e~!'rncnt~ tor variou~ economic development proJects. Recently, the federal 

governmcnt announced Its intention to make further legislative changes in order to 

proteet the envmmment more effectively. Sorne commentators on environmental 

i~suc~ have suggested that an essential element of a world-wide move toward 

1 World Commts'ton on Environment and Dcveloprnenl. Ou,. Common Future (Oxford: Oxford 
Umvcflllty Prc~s. 1987) at 22 [hcrcmafler Brundtland Report). The World Commission was appomted 
l'Iy the General Al.semhly 01 the United Nations and chatrcd by NOIwegian Prime Mmister Oro 
Harlem Brundtland The CommlsMoncrs' task \\'a~ to formulate a "global agenda fO,. change". 

, 
~ J a Saundcr~, "The Path to SU!ltalOablc Devcloprnent' A Role for Law" m J.O, Saunders, ed., 

Tht' Ugal lhallt'n~t' of Sustamable De~'elopment (Calgary: University of Calgary, 1989) 1 al 1 
ISaundcr"l 

~ W E Rec~,· A Rl'lc for Envuonmcntal A~se~sment ln Achteving Sustamable Development" 
(ll/AA) X" Emmmr'lcnwllmptlCl Asses.\ment ReVif\',' 273 al 273 (Rees]. 

~ P.S Elder .. ~ W A. ROM\, "How 10 Ensure that Developments are Environmentally Sustainable" 
III J ,0 SJundcr .. , l'd . The Lel:al Challenge of Sustamable Del'elopment (Calgary: UOiverStty of Calgary, 
Il/IN) 1:!4 al 1:!5 IElder & RllS1'lJ. 



• sustamable devclopment is the reqUlrement to undertake of En\ Iwnmcntal Impal't 

Assessments [ElA]' for any and ail economlc and MKlal ùl'\'eloptl1l'tlt il1ltlatl\'e~," 

Thl!! work examine!! the \whlltty anù ctfectl\'t'ne~~ ut the Canadl,m lt'dt.'r.ll 

government"s attempt!l to utlh~e ElA as an Important l'kml'nt ln It~ l'I\\ ln lI\111l'ntal 

protection agenda, lt propmes 10 Identlty the Iùeologll'al htaM:~ .Ind pohry rl';\MlIl' 

that underlie the particular moùel of ElA cho~cn by ('anaùa. anù to a!l't'!I!I thl' 

degree to which the new Feùeral ElA Act ha~ hccn ~lIeœ~,tlll III arhll'vlllg It\ 

legi!!latlve mandate, PartJcu)ar attention Will he palo to e!ltahh~hlllg wlll'tht.'r. and It 

sa how. the propo!led changes Will enhancc Canada\ ahlilly ({) protel't Ils 

environment as weil as ta ensure slIstmnahlc tmms ot Ùl'vc\opment. Twu or the 

more important clements of ElA legi!llatlon ln thl!l l'ontext arc the !ltatc's ahlluy to 

enforce the legislation and its stated wilhngncs·. tu engage in long term mOllltonng 

of environ mental Impacts, Indeed, without legl~latlvely allthort~cd cntmecmcnt and 

follow-up programs, ElA will not enhance the movcment towanb sustmnahle 

development, 

Chapter 1 introduces and dlscusses the "Brundtlandmn notions" ot ~ustainahlc 

development, A detaiIed description of what is actually meant hy the acronym "El"" 

fallows subsequently, The effectiveness of new ElA processe!l Will he cvaJuatcù hy 

comparing and contrasting it to the aIder, reactlve, and hackwarù lookmg approach 

ta environmental protection. Finally, thlS chapter will estahli~h the necc~~ary link 

between ElA and the concept of sustainahle development. 

5 The term EnvIronmental Impact ~scssmcnt IEIAI WIll he u~ed throughout thl!\ 'Itudy. 
However, il should be noled that many contnbutor" to the relevant hterature arc Inl.rea"mgly 
spcakmg about Envuonmental As!lcssrncnt IEAI ln order to more c1early IlIu\trale the elCpandlng 
scope and ncw fields encornpassed hy thl~ proU!\\. 

6 Rccs, supra, note 3 at 274; P.J. Jawb.., & B ~adler, cd, 5ultamable lJevelopment and 
Ennronmenta! A.uessmenl: PerspectIves on PllmnmK Jor a (ommon Future a BackKrormd Paper 
Prepared for the Canadzan EnvlTonmental Asse\\ment Relelm fi Counu! (Ottawa CEARC, 1!J'1) al 
1 [Jacobs & Sadlerl. 
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Charter JI and III analyze the principal ElA process 7 required by the new 

tcdcral bnirmzmelllallmpact A\\e\\melll Act. Chapter II de~cTlbes of the procedural 

~tcr~ contamcd ln the rre-a~~c~~mcnt ~tage, while Chapter III presents the full 

a~~c')~mcnt pha ... c ot the propmcd kderal ElA proccS!-o. The cntlque ot the 

pro~pn:t1vc Iegl~latl()n I~ preml~ed on the behet that nnly a strong and efficient ElA 

~chCJl1C can !cad humankmd towards ih ultlmatt. goal of achievmg sustainable 

dcvclopmcnt. 

Charter IV contains an examination of the implementation mechanisms as 

weil a~ a cntiquc of the post-approval phase of ElA. With respect ta implementation 

proccdurc~, It will be concluded, contrary to sorne environmentalists' criticism, that 

the prop()~ed Icdcral ElA contélin~ an efficient implementation mechanism. The 

second part ot thb chapter focuses on post-proJect actions. Flrst, the Canadian 

Icgl~lativc ratllmalc lor ongoing momtonng of environmental impacts is examined. 

Then, the p()~t-approval provisions of the new Act are compared with those 

contamcd ln the 1984 tcderal ElA process. It is concluded that the proposed 

IeglsJatHm, although deficient ln detaIls, will, If ngorously and consistently applied, 

providc tor ongoing monitonng of the environmental effects of a praJect, the 

auditmg of the etflciency of the ElA process as weB as increasing the scientific 

knowledge that WIll he transmitted to future environmental impacts assessments. 

The conclusions will summarize what was presented in the four preceding 

chapters as weil as tracing the future trends ElA should folJow if sustainabJe 

development is to be more than only a promising idea. 

7 Description of the main process IS contained in sections 1 to 39 of the new Ac:t. 

3 



• CHAPTER 1: THE E'",1ROSME~TAL IMPACT ASSESSME~T PROCf:SS 

A. "BRVNDTL4NDl4LV' NOTIONS OF SL'STAliV-jBI.E DE' 'EI.OPJtENr 

The dnving force hehind ~ustainahk development I!> the del'l1l'nll1~ and 

pervasive state of our contemporary envlronment/oevdopment prohkmatlqul',l" 

Indeed. the environmental and socio-political WDes that the ",mil! now lal'l'!> arl' too 

famihar. Almost every day. the media mundatc u~ wlth new~ 01 laml/w, IIll'll';l!>lIlg 

poverty, transnational shipments of waste, trop".:al ddore!>tatloll, l'xpandlllg 

desertification of arahle land, the thinning of the ozone layer and gloh,1l wart11lng 

Explodmg levels of populatIon, poverty, rampant consumcnsm or Innl'a~lIlg growth, 

production, and mate rial wealth are scen as hoth caust'~ and dlect~ of thc!\l' 

problems. The land mark Report ot the Brunùtlanù C()mml~~lon COrr()bllfatc~ thc 

vaIidity of these news stories. Con!!l'quently, the Report strc!>se~ thl' urgent nct.'o tur 

changing sOCÎo-economic and ecologlcal goals and values ln order to achleve la~tlf1g 

relationships between people and nature as weil as among pcoples.') 

Similar ide as, such as development that permits the achlevement of human 

needs and yet does not forecIose the ones of future generatl(Jn~, can he traeed to the 

beginning of the conservation movement. IO Neverthele~s, the term '\uMéllllahle 

development" was first coined in the 1970's and smce then has cvolved conslderahJy. 

In the beginning, sustainable development was nothmg more than the simple 

8 Jacobs & Sadlcr, supra, note 6 al 4. 

9 lbui. at 1. 

10 Ibid. al 10. 
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éH..IdltHm ot cnvmmmcntai c()mlùer:-JtH>n~ mto cconomlC actlvnies. 11 DIfferent 

cvcnt" ln the )<)HO\, howevcr. ha\c hruught ,t clcarer artlculatltm ot the princlple: 

\u~taInahk ùevt.:!()pmcnt l~ ,lImëù al n()t on!y "adùmg" hut "mtcgratmg" blophy~Jcal 

cnte ria lor ~u.,taJnahIlIty w]th other hur:lan need., and value~. L! Th]~ hroader 

rJl'rception 01 ~u.,talllahk dnelopment I~ hr~t to be tound ln the tocument Living 

Rc\Ourœ COll\cn a/101l lor Su,\luÎnuh/c Den.'/opmclli elaoorated by the Conservation 

ot Nature and Natural Re~ourcc!l OUeN 19HO). n This World Con~ervation 

Stratcb'Y ~tate!l, ln partlcular, that ~u~talnahle development: 

.. .mU\! ta/...c au;uWlI of.W( ialllnd eco[og;cal factors, as weil as economic 
011('.\; of Ihe living and mm-living resource hase; and of the loftg-Ierm as 
weil Cl\ the \'!zon-term advaflfllges and disadvllllla}!e~ of alternative 
{lctions. l

" 

Othcr c(}nfcrencc~ and documents, following the release of the IUCN 

ùocument, tortltlcd the message of sustainahle development. 15 However, it was 

the launch ot the Report of the World Commlssion on Environment and 

Devclopmcnt that spread the concept of sustamahle development throughout over 

Il S. Holt/, "Em'"onmental Assessment and Sustamable Development: Explonng the Relationship". 
ln Jawh, & Salller, supra, note 6 al 93 [Holt?l. 

L! IhltJ. a' Y4 & %; Jacobs & Sadlcr, supra, note 6 al lO. 

Il J.E Gardner, "The Elephant and the Nme Blmd Men: An Inltlal Renew of Envlronmental 
A\.H'Hmt'nt and Rt'laœd PrOfesses m Support of SuMlIlnllble Development", 10 Jacobs & Sadler. supra, 
note 6 at .~ IGardnerl 

I~ IllCN, World COnSefT/I{lOn Strate,fOi. LH'mg Resource Conservation for Sustamable Development 
(Gland, Swlt/crland' IllCNIUNEP/WWF, 19S0). 

l'i Thc~c c\cnt, arc. the report of the North-South CommIssIon (1981); the proclamatIon of the 
LI N. World ChJrter lor Nature (1982); thc World Indusl!)' Conference on Environmental 
Mana~cmcnt (14S4) and the Ottdwa Confcrence on Con~crval1on and Devclopment: lmplementing 
thl' World Con~crvallon Strategy (19&,), Jacobs & Sadlcr, supra, note 6 at Il. Holtz, supra. note Il 
at l~. 
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the world and maùe pohtldans. pri\'ate ~el:ton,. as weil as emtronmental gml1p~ 

endorse it a~ a goal lm pre~ent anù tuture del:llIlons. lo 

Bnetly. the Report wntall1~ the tollnv.mg: tm,tlv. tt (lll1lJrm~ lht.' ~eH'nt\, at , . 

both the natIOnal and Il1ternatlonal k\t.~I~, ot the aetualt.'l1\trlHll11t'ntdl'\l'Inpnll'nt 

situatIon whlch III worsenmg trom day to day. It ,tiltt'lI th.1l dUl' ln tilt' 

interdependencc ot the en\'lnmment and dcwlopmel1t only .1 hwad llllq~1 aled 

perspective can effectively dcal hoth IlIMlell. 17 TllIfdly, Ihl\ Ill'W ,lIld hro<ld 

approach mu~t also recogm~e that the ha~lC need~ ot the pome .. t III the wurld 11111111 

he given priority. Indeed. mequalIty hctwccn the mdustnal and tkvl'l( plllg eOlllllm' .. 

mu~t dimimsh and p()verty c!Jmll1atedY'; Conllcquently, the ('0I111111~~1i1l1 c.tll~ 11Ir 

a rethmking of the devc\opment path takcn hy the more dewlopcd l"()lIlltm'~ alld 

it urges the leSlI ùeveloped countnell 10 avoHj the econOllllC dcvcloplIll'nt Jlll)deb 

followed by advanced capitah~t SOClctlCS 111 North Amenca and Europe, a~ weil a .. 

hy Japan and other ncwly indu!ltnallsed natlonll. A!'I ~l1ch, the ncw path 01 ~uM{\lIIahll' 

development reqUIrcd by the Brundtland Comml~~lon I~: 

"a pro cess of change in which tlze exploitation of re.\Ulm.:e.\, the clirectùm 
of investment, the orientatioll of tecllllOlogical deve(opml'lIl llnd 
institutional change are made comLwelll with fU/ure a.\ weil as presefll 
needs".19 

16 P.S. Eider, "Sustainablhty" (1991) 36 McGlll L.J. 831 al X32 Ihercmaftcr Su.\tamllbltltyl. 

17 Jacobs & Sadler, supra, note 6 at 12. 

18 As nOled by Sad 1er, one of the mam dnvlOg !:onœrns of the Comml ...... lon wa ... ln chnlln,llc 
poverty and stop the wldemng of the gap of lOequalJty bclwecn th<.: mdu ... tnal and dcvcloplng 
countries; B Sadler, ·SustalOablc Devclopmcnt, Northcrn Rcallllc" and the Dc."gn and 
ImplementatIon of Conservation Slralcglcç ln E ~mllh, cd, SU~llJIntJhlf' IJe~'I'I(Jl'ml'nt Ihmu!(h 
Nonhem ConservatIOn Strategœs (Banff. The Banll Centrc ~Lho()1 01 Management lJnlvcr ... lIy 01 

Calgary Press, 1990) al XI 

19 Brundtland Report, supra, note 1 al 9. 
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And ~u~taInable development in the Brundtland Report has becn described 

a~ "aew:/opmelll that meel'i the need\ to tlze present without compromLrsÎng the ability 

01 future Kellerati{)1l\ to meel tlzeir OWIl lIeed\ ".20 

But, a,> ,>orne {)h~erver~ have noted, the~e dehmtlons are very general and 

thelT tran~latl()n into actIOn may Involve the makIng ot ~oCJaI chOices that have far 

reachmg c(}n~e4uence~.21 C()n~e4uently, Indu~tnah~ed countries fear that there is, 

emhedded ln thc concef>t ot su~taInable developmcnt, a ~earch for "ecmlOmicjustice" 

that w()uld leacJ to the TecJl~tnbutl()n ot the world's resources In favour of less 

devclopccJ c()untne~, If thls were to happe n, it woulcJ of course necessltate a 

~lgnJllcant rccJuctlon lf1 the If1come and con~umptlon pattern~ ot the more developed 

COLJntflc~.:!2 On the othcr hancJ, thc "have Ilot" countries balk at the icJea of having 

to curtall thclr cxpectations of the frult~ of economlc development long enjoyed by 

re~lcJcnt~ of the "have" nations, They wonder ahout why must they control their 

population growth,21 or ~cale back their economlc and ~ocial development plans, 

or u~c les~ envlflmmentally harmtul hut much more co~tly processes, when they are 

at hest nnly mmimally responsihle for the CUTTent environmental crisis.24 

ZO Brundtland Rt'P0r/. \'upra, note 1 at X & 43. 

21 Rcc ... oh .. crves that, glven the nature of ernergmg ccologlcal and socIal constramts, the 
dirnmullon of the present mequahtles m !ltandards bctwecn and wlthin the "have" and "have not" 
wuntnc., "WIll alrnoM ccrtamly requlfc that thc nch reduœ both prcsent consurnptton and future 
eXpl'l:tal1ono,". W. Rce<;. "EmnornIOl. Ecology. and the ~ole of Envlfonrncntal Assessrnent 10 

Al:hlc\mg SU!ltamahlc Devcloprncnt". In Jacoh~ & Sad \cr, ~upra, note 6 al 128 [heremafter Achlevmg 
SW(lIInllhle /)(·velopmentl. Boothroyd cxphcltly ~tatc~ that faIr ~ustamable dcvelopment, a suhset of 
"u!ltamah\c dcvcloprncnt. "rcqulfcs the nch to rcducc thclr com.urnptlon"; P. Boothroyd, "On Using 
Env1fonrnentaJ A<;!.e~srncnt to Prornote Fau Sustamahle Dcvclopmcnt" m Jacobs & Sadler, supra, 
note fi at 143 (Boothr,)ydl 

" WW Sustlllntlf>lllly. supra, notc 16 at 837. 

2' [hui at 837. 

24 Apart lrom Il .. Jack of practlcal mcanmg, sustamable developrnent raises another problem. The 
Brundtland ('ornrnl~Mon ha!> cquated sustamable developrncnt wnh "a more rapld economlc growth" 
In hoth mdu!>tnalllcd and de\clopmg countnes As such. a growth rate of 4% IS advanced In the 
Rcport. But fm 'Iorne \\ho \ICW the prc!.cnt levcl of dcvelopment bCIng the root of today's 
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~()twithstanding th~ Jack of ~pe~ttlclty m ddmmg and dkct1l1g thl' notlnn nt 

sustamahJe d~,,~Iopment. the Brundtland Report ùue~ prm IÙl' ~l))lll' hlnt~ .1" tn the 

change~ in per~pe~t1\t~. Ilko!ut,'Y and ~ll:t!l)n lm the p,nt l)! the \\urlll l"nIllIllUl1It\ th.!t 

the COmml~1.IOnêr~ helleve are nece~~ary In orÙl'r tu protee! tht' cm Ir\ 111111l'llt l'hl' 

Report ~ugge~t), that. III mder to al"hlL'\L' ),u~ta1l1ahk de\ch)pl11t'llt. therl' mu." hl' 

action and co-operation at both the national anù mtern,lIlunaJ k\l'l), \VIth rl'''I1l'l't to 

the I~sues of population control, plant anù animaI hu),handry. cllcrgy me and 

conservatIOn and industna! policy tn name a kw . .!" 

Further, the type, levcl, and rnanner ot national and lIlternallonal actIon that 

the Report calls for is quite dltferent trorn what I~ now corn mon. Il tnvulVt'~ dl'cl~lon­

making that tœats ecoJoglcal and econnmlC matters on an e4ual tootlllg.,lh lt I~ 

important to recognise that this merging of envlnlllmcnwi and l'l'O 110 111 H.' 

con~iderations In declslon-makll1g IS the second mu),t 1I1lpmtallt pnnClpk ot the 

Brundtland Report.n ln torrnulating thl~ second prmnplt', the ('()mnll~'iJ(Hl had 

to reconcile economic and ecolog!Cal conœrn~, prevlou~ly thought to he \II 

conflict.28 The Report recognise~ that: 

"Developmelll call1lOt subsi'it UpOIl a deteriof(ltillg enVÏrrmmelllal re.\()ur('{' 
base: the environment cannat he protected wlzere Xmw1h leave.\ oUi of 
accoullt the costs of en vironmental de.\'tnu.:tioll". 29 

envlfonmenlal and soclo-pohllcal problems, the very pO~"lbllity of ~uMaJnable lIevcloprncnt 1\ 

questJoncd; see Brundtland Report, supra, note 1 al 50-S 1; Saunder~, .supra, note 2 at !.J, Rcc\, \upra, 
note 3 at 274. 

25 Brundtland Report, supra, note 1 at 3US 

26 IbuL at 62. 

27 L. Starke, 51gns of Hope: Worlang Towards Our Common Future (Oxford: Oxford Untver"ity 
Press, (990) al 9 [Starke). 

28 Brundtland Report, supra, note 1 al 62. 

29 Ibid. at 37. 
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The Comml!'>~I()n note!'> that !'>ectoral fragmentation of resp0n!'>lbllity is the 

cau!'>c Ilf many ()f thc envmmmentai/development prohlem~. ~IJ It comments upon 

the ail too tamllIar tcndency ot ,>ectoral organlzatHm:. co pur~ue sectoral obJectIve:. 

anu tu treat lH1Ùc'\lrahlc Impact ... on olher ~ector~ a~ ~Iue ettect~ unle~s the dfects 

arc :.() '>cvcrc that they are compelleù to Lieal wlth them. According 10 the 

C()mml~~j(>n, the way tn counteract the prohlem of divIsion of responslblhty IS by 

en~llrtng that ecol()gl{.:allhmen~l()n'\ of polJcy he con~luereu at the same tlme as the 

economlC, trade, ener,gy, agncultural, mum.tnal and other dlmensJOns.11 

Ilowcver, the changes needeù in our actual development moùe!s as weil as 

the toob as prc~cnteu hy the Comml~~ioner~ remam of a very general nature. And 

as to ùate, hcyonù the Impre~~ion that su~tamable development is any fOTm of 

dcvclopmcnt that ù()e~ not ùetenorate the envlronmental, SOCIal, economical or 

pol!tlCal !'>ystems upon which It exists,32 there IS stIll no common and universally 

accepted dctmltlon of the concept of sustamable ùevelopment.13 Consequently, 

10 Rce~ nolé" Ihdt the orgam/.atlOn of govcrnmcnt wh/Ch breaJc. the bJOsphere 1010 separa te 
clement., (h .. hem'~. lorcl>try. land and water. energy) rcflccls the oUllook our society has on nature. 
fhc 'lill prevmhng l>l.lcnlIhe undcr<;landlOg of the world VICW of we~tern pohtIcal economy flOds Ils 
root., ln the \Yth-lcntury .. uentllle ratlOnahty and lClhnologlcal cfftclenl)'. The envlronment IS seen 
J~ I.,olalcd, lOdl\<II.1ual re~ourœ~ ha~e that can he tapped In ordcr (() fulfIl our matenal nced!! and 
want ... Ac hlf'l'Ing SUlflllnahle De~'elopment •. lUpra. noIe 21 at 124. Howcver. Il should be noted that 
dut' ln the lallurc ot our dctuallrarnework ta solve the eXIstmg ecologlcal cnSIS. new thmkmgs are 
alml'd at rCl>tructunng lhe wc!.tern approaches to the world, For example, the Galan Earth 
pcr~pCdlvc. J,lwh~ & Sadler. supra, note 6 at 6 & 7, 

"\ 1 /lm} al 1 Il 

'2 Afhwwng SUHmnable Development. supra. nOIe 21 at 128. As noted by Jacobs and Sad 1er, ~thc 
key goall> 1 of '1ustamahlc dcvclopment] mlght bc ::.peClfled as' 
-meettng baSIC human nceds for matenal wclfarc; 
-mamtamtng the ccologlcal mtcgnty of natural !>ystcm!>. and 
-provldmg for cqulty. !.()Clal JUStice, and cholcc of hfcl>t~le (Jacobs & Sad 1er, supra, note 6 at 13) 
Sec al~o (î,udncr\ paper WhlCh claborates the pnnCIpJc~ or componcnts of sustainable development, 
S/il'rtl. note n,II '\5 

"\"\ H D Clark. " Thl' ReltillOnshlp of Sustmnable Dl'vâopment and EnVlronmental Assessmem, 
Pl/lnnmg. tlnll M/lnt~gl'nlent". ID Jacohs & Sadlcr. supra. note 6 at 115 (Clark); sec also D.M. 
LI\<crm,m ,md othcr!\. "Global Sustamabthty: Toward Mcasurement" (1988) 12.2 En\llTonmental 
JI/lnagt'11lenr lJJ Jt Ln Ihercmaftcr Global SustamablillY] ThIs arttcle exammcs attempts to measure 
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the principle and the practical measu:es it imphes arc open to many 

interpretatlons:~~ 

B. THE LEGAL IMPLIC4T10NS OF SVSTAINABIJE DEJELOrUENT 

It is, neverthele~s, certam that the mtegratlon nt ecunomlc!'> and l'l'nlo!-,'Y .IS 

envisioned by the Comml~slon mvolves far rl'achmg rhangc!'> to tr.lllltHlIlal 

governmental dl'clsion-makmg proces~e~. Thl!'> ln turn II1vnlvc!'> dWl>tlc mmllill':l1HH1!'> 

t " t "" 1" d ") " t d l' 1) o eus oms, ru es an aws 0 natIons an among natIOn!'> hl' lrul1lltland 

Report recognises the nl'ed for thls refurmulatlon ot "IIUnl lU 1 hm \ ..... (0 IU't'{1 

/tuman activities in hann01zy with the unclumgùlg ail" Ulm'a,," lal1'\ of Illllllft.". Vi 

Unfortunately, as the CommissIon also acknowledgc~, "ml/lOllal und 

imernational Law !tas traditionally laggecl helrill" erelll.\". 'h Tradltlonal Iegal 

responses ean, for the must part, he c1a~~lhed a~ "reauin:". "Law" has hccn u~nl to 

de al with the adverse envmmmental effeets of human activlty. ft, lIl ... tcad, Il 15 

possible to formulate legal methodologles that are ha~cd on a torward thmktrlg 

approach, then "envÎro-eeonomlc" tensions mayhe aVOldt'd.17 By Ml domg, law anù 

sustainablhty and further dlSCUSSell sorne of thc propo&cd mdlcator~ of suMamabthty, 'Iuçh a~ amytng 
capaclty, population growth, Gross NatIOnal Product (GNP). 

34 Clark, SUprt~, note 33 at 115; Saundcr~, supra. nOIe 2 at 1. 

3S Brundtland Report. supra, notc 1 at 330. 

36 [bui. at 330. 

37 Ibid. at 39; Canadtan Bar AsSociatIOn, Report of the CanMlan Bar A.~soczation Commlllee on 
Sustamable [)eve/opment ln Canada: OptIOns for Law Reform (Ottawa: Canadlan Bar A ...... o(;latJon. 
1990) at 5 [hcrclOaftcr Canadtafl Bar Reportl. ~ nOled carl 1er. the fragrncntalHJn of organll.allon 
confmes cnvlfonmcntal mlnl<;lcrs/agcnclc!'> ln hghl cnvlronmcntal Impaumcnt!. The 
dcpartrncnts/agencles caw.mg the~e cffects have no re!lponslblhty for them. Om,>cqucnt/y, 
cnvironrncntal dcpartments "~forcst. restore natural habttah, rchablhtalc wlld land.,. ", BrundtlmuJ 
Report, supra, note l at 39. 
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the Iegal ~y~tcm may he u~cd to "~hape new ventures" mstead of "(preserving) aIder 

rulc~" that arc de~tructtvc to the envlronment.,H 

SIflCC the carly 1970\, ~everal countne~ have incorporated the use of 

l:nvIHlOmcntal Impact A,~e~~ments lOto thclr envJnmmental protectIOn 

program~. ,'j By attemptmg 10 mtegrate ecologlcal and social considerations lOto 

lkvclopment plannmg and actlvltles,~O the ElA procc!>s has been vicwed as a 

resp()J1~e, although mcomplete, 10 Irnplement su~tamed forms of development and 

Wél~ con~ellucntly advocated by the Brundtland Report.~1 The CommisslOners, 

howcvcr, (;oncluded that the carly ElA mechamsrn!> were largely meffectlve, and they 

caIlcd for a much hroader approach that "SllOUld he applied Ilot only to products and 

projects, hUi al.\(J to {Jo/tetes alld programmes, e'ipecially majcr macro-economic, 

finance, and .\ectural polides that induce significant impacts on the envirollment".42 

C. TIIE ElA APPROACH TO ENVIRONMENTAL PROTECTION 

1. A Brier Summary of the Evolution of Environmtntal Protection Lelislation 

The first environmental laws enacted in western countries in the 1970's 

provided several dlfferent pollcy responses ta enV1ronmental degradation. First, 

leglslatlOn and regulations were implemented that controlled the \:mission or 

'R N.A Robln!lon, "A Legal Per!lpectlve on Sustalnablc Dcvelopment" ln J.O. Saunders, ed., The 
Legal Challenge of Sustamable Development (Calgary: Umverslty of Calgary, 1989) 15 al 15 
l Robinson J. 

W P. Walhern, "An Inlroductory GUIde to ElA" ln Peler Walhern, cd., EnvlTonmental Impact 
A.uenl1lt'nl: Theory and Practlce (London: UnwlO Hyman. 1988) at 3 [Wathern); Holtz, supra, nott: 
Il al 'H; Jacob!l & Sadler. supra. note 6 al 18 . 

.w Jacobs .."4. Sadlcr. supra, note 6 al 3. 

4\ ibid. al 8. 

42 Brundtland Repon, supra. note 1 at 222. 
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• dumpmg of partlcular pollutants or emlronmental stre~~ors hy Sp~l'It)mg 

economlcally "optimal" lhscharge leveb.'" Thi~ earlIe~t k~al appwadl "bo rl'l\ulrl'd 

the use of so-called "Ilew technologies" ln the tlght tn protCL't the l'!1\lflll1I11l'nt ,1Ill! 

caIJed l'Of the u~e of devlce~ ~uch a~ "~crllhht'f~" to fedlll'l' the l'IllI"IlH1 01 'lIlphur 

dioxlde and other nOXlOU~ tume~. Lntortllnatt'l~, thc~c Iq!I,latr\t' ,ml! ,ldm1l11~tI"t1\l' 

devl~es to proteet the envmmment "ere ail "reacrù'c" \Il that thclr 'L'hl'I11l'~ Wl'll' unly 

invoked after the environment had already heen ~everely dall1aged.~4 Ir ,oon 

became c1ear that such an "after the {ilet ilpproat'Iz" wa~ gro~~ly lIladequatl' tll dl'al 

with the massive degradatlOn of the envlronment that wa~ herlllllll1g 1I11'll'a~lI1gly 

difficult, If not impossible to ignore.~'; 

This led to a second approach almed at prevcntmg and mJJllmwng 

environmer..tal damage. Instead of hemg largely "reacrive" m regard to the 

environrnent, sorne states adopted a ''proactive'' approach. In c()ntra~t tll the carltcr 

statutes that provlded for after the faet ettort'; as controllmg the qllilntlly ot poliutHm 

or licensing dumping, the second generatlon ot cnvmmmcntal kgl~lilt Ion rcqlllrl'd 

the condw.:t of environmental impact a~~e~~ment~ hcturc a potclltlally 

environmentally injurious activity was to take place. Thl~ up-lront a pproach to 

environmental protection was an attempt to avoid and/or to mitlgatc pote nt ml 

43 D.P. Emond, "Greentng of Environmcntal Law" (1991) 36 McGIII L. J. 74J al 746 & 748 
[heremafter GreemngJ. 

44 ibid. al 748 & 753. 

45 Flrstly, al best. thls approach to envlfonmcntal protection can only remc<1y or rC~I()re the 
quahty of the cnvuonment. Secondly, Il could be ulnMdercd a, a Itccnu: \() pollute, bc<-au'lc hu:n~,"g 
authonucs dellvcr permlts to new pollutIOn s()urœ~ at a Icvcl ~ald acceptable hy them. Thmlly, 
IIccncc!. to emlt pollutlon arc consldcrcd in Isolation and on an ad-hoc-ha.,,\, '0 that cumulallve 
Impacts, alternatives and nced to the proJe<:t are ,ct a'ide or only \upcrfïc..lally taken lOto aU.oun!. 
Furthcrmore, due diligence May ab'iolve the pulluter; M 1 Jcffcry, EnVlronmt'nlal Approvals ln 

Canada (Markham, Ontano: Butterworths, 1989) aIl. J (hcrcmaltcr Envmmmentai Approval\ 1 
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environ mental prohlems hy engaging m an evaJuation of the potentiaJ environmental 

con~c4uenceo, ot a tuture actlvlty:~fJ 

Puhlic pn.:o,o,urc wa~ the main rea~(Jn for mandatmg ElA studles of major 

ucveloprnl!l1t proJcct~ hcgmnmg In the mlu 19f>()\ ln ,>ome 

mdu~tfléllllcd countnc~:n Puhlic concern wa~ helghtened hy two important faets. 

People ln the more ueveloped countnes hcgan to notice the cumulatIve effects of 

advanccd cnvInmmcntal dctcnoratltm re~ultlOg from intem'llve, unbndled human 

:lctlvlty (}vcr the h1~t ccntury:~H Secondly, It hecame increa!'lingly obvious that 

pollution prohlem~ werc far more complex than It was earlier thought.49 In arder 

tn protect the envmHlmcnt ln a truly effecttve manner, It wa~ felt 10 be essentml that 

consideration he given to comprehensive and proactive actions rather than merely 

attcrnptmg tn "reac/" to the effects of human actlvity. As a result, a change in focus 

was nccdcd that mvolvcd the "amicipation" of potential environmental effeets. 

ln partlcular, the puhlIc sought and ohtamed the examination of potential 

cnvironmental cttccts ()f large seale development proJects while thcse types of 

proJects were still In their planmng phases.5o This was to permit a better 

understanding as weil as matching of both "economic" and "social costs" of such 

4(, Ennronmemal Approvals, supra, note 45 al 1.2. 

47 Al> nnkd by Bcanlands, "the ElA procedures were Implemented ln arder ta deal wlth 
cnvllonmcntal Is~ues ln the public forum", G.E. Beanlands, "Ecology and Impact Assessment ln 

Canada" JO V.W. MacLaren & J.B R. Whitney, cds., New DirectIOns m EnvlTonmental Impact 
AUf'ssment ln Canad(~ (Toronto· Methuen. 1985) al 1 (Bcanlandsj. 

48 S.K. McCallum, "Envlfonmentallmpact Al>lIcssmcnt: A Comparative Analysls on the Federal 
Rc~p(}n~c ln Canada and the Unllcd States" (1975) 13 Alta L. Rev. 377 al 377 (Mccallum). 

49 (;rl'emng •. \upra, noie 43 al 754 

';0 McCallum. ~upra, note 4S al 377. The relatlve economlc prospenty of the late 60's and the 
carly 70's cnmuragcd governmcnls 10 carry out mcga-developmenls projecls, such as James Bay 1 in 
Ouchec or largc-~c.11e 011 mstallaUons ID the VI<; M. Clark & J. Henngton, eds., The Role of 
Em'mmmenfai Impllt'( AS.~essment ln the Plannmg Process (London: Mansell, 1988) [Clark & 
Hcnngtllnl at 7. 
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activitlt!s." 1 U P to thl~ tIme. the conslùerahle '\ocwl li 1.\'1.\ 1T1\lllH'd. ~lIdl ,I~ 

terrestnal anù aqumic Impmrmerm.. he:llth dkl.l~ l1f au pllllutl\l1l \\l'rt' TilH h\lmC 

by the pmponents and other dlrl'l't ht'lldllïaf1L'~ III ~lIl'h ~ral1dlU~l' dl'\ t'h 'pl1\l'llt 

proJect~. hut rather hy "innocent \1l'tJm~" and/'of hy 'Ol'ld~ ,I~ .1 \\hlllc .... .' ,\,.1 

result of the pre\IOU~ practlCe ot 11I11It1l1g the anal)'~I~ to 1H11~ the t'l'lllHlIlllC 11l'l1l'1lt~ 

and co~ts. l'ven a proJcct l'ntailing great '\ocial ('0\'1.\" was allnwl'd tll PHll'l'l'd tn tilt' 

detriml'nt of the envmmment.'ï\ 

Although thls proactlve upproach tn heal the enVlnmmcnt wa~ a va~t 

impwvement over the mitIaI "reac/-und-cure" ~cheml'~. thl'rc I~ CI con~l'nMl~ 1 hal lhl' 

Earth's state continues to deterioratc."~ This is. pl'rhaps. hecall~l' holh the rl'ilrl­

anù-cure and the preventive envlf{mmentallegi~latlvc ~cheJ1lc~ are largcly aJvcr\anal 

in nature as they tend to pit the l'ntrt'preneurs, who want 10 pal tlClpatl' 1\l ecotHl\1lIl' 

activities, against public SOCIal mtercst groups ~tnvJng lor a l'kali cnvlronml'nt."''l 

51 Economlc "y~tcms are mherently and mcxtnulhly hnked to the hlll\phcrc 1 \.t'ry ('lIlnorny 
tapped the planetary rc~ourccs for achicvtng cconomlC devclopmcnt and lurther pro"'perlly ""the 
products of cconomlc actlvlt)C~ al Ihe re1>\Jurœ ~upply Icvcl (mllllng). ,Il the prmtulIlon kwl (W.I~tl· 
product of manufaLlunng, such as cml,~um .. ) and at the Itnal con~umptHIO Jevcl MC ullllJl.IIlly 
dl~chargcd back mtn nature as wa~tc. Howcvcr, the Intcntcpendenlc 01 the elllnonlll .,y ... tem ,Illd tlll' 
blosphcrc 15 not rctlccted ln present market economy of mo .. t tndu .. trlal and le" I1cvch lpC : l.ountflt.·, 
There IS, ln partlcular, no mecham'm for allMgmng (he cnvlfonrnenlallmh gencr.lled hy produllion 
to developcrs. Consequently, health effcclll, au and water pollution arc produlIlon w .. t .. that WIll not 
be borne by the producer, hut Will bc tran!->rnltted to the ,oclcty (,onal lmt,), A.R l ,ul.~." & ~ K. 
McCallum, "Loolung al Envlronmcntal Impact N,!'Ie"'lrnent" ln P S Uder, cd. I~nvmmnlt'nftll 
Management and PublIC Pantclpatton (Toronto. Canadlan Law A.,.,oclal1on, I(n,;;) af W71hcrclnaller 
Lucas & McCallumJ. J. Brunnéc, Acld Ram and Ozone Lllyer IJepll't/fm Inll'rnallOnlJl 1,IlW flnti 

RegulatIOn (Dobbs Ferry: TransnatIOnal Puhh!;hcr .. , )IJXli) al 53. AthWVlnK <"ullmnah!t' Ih'\'f'!opnlt'nI. 
supra, note 21 al 125. 

52 Governmcntll of western countncs dld not provIIJe protcl.!lon tu the puhlll hy makmg the 
economic sector bcar rcsulting social C()~t~. On thc contrary, thcy werc worktng III the 'lame ,en'le 
by favounng growth, arrangmg grant-m-ald, special tax relief. Furthermorc, government<, thf:m\e)ve., 
undertook major developmcnt pro]Clt!I havtng wn .... derahle environ mental rcpcrl.u.,.,lo", [) P 
Emond, cd., Enwronmental Assessrnent Law m Canada (Toronto. Emond-Montgomery, 1 <J7X) al S-h 

53 Wathern, supra, note 39 al 21. 

54 Greemng, supra, note 43 at 759 . 

55 Greemng, ~upra, note 43 al 768. 
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Comeljuently, the~e legal approache~ to envlronmental protection do very litt le to 

accommm.late the Lllver'le intere~t~ at '1takc. For example. the puhllc has heen for the 

JOo,>t pflrt excJuoed trom partlclpatmg m the react-and-cure approach. Further. 

puhlJt' IJelrtlclpatHln hy way of prlvate lIt1gatlon ha~ not proved ~atJ~factory. Indeed, 

hc.,loc., pruccoural harm;r~. ~uch a~ re~tflctlve ~tanJmg anLl cla~~ action!!. CIVil SUlts 

arc abo cmtly anJ Icngthy. Morcover. LI ~uccelllltui plamtltt Will not prevent ~he 

cnvmmmcntai harm though hc/!!hc may recaver PO\! facto damage~."h With regard 

tu a~~c~~ment pmœ~~c'l, heanngll have tcnded to encourage the parties to focus on 

thelr dé\lm~ and alleged nght~. rather than promoting a search for a solution. 57 

Thcre I~ no doubt that new legal approaches are urgently needed for 

protection of the envmmment. For example, in place of the "rights based adversarial 

moclel.\" whlrh re~ulted from pn:vlOu!I k~uslatlve efforts, the u!le of "alternative 

(ii\IJtill' rl'\o/utùm" [ADR) to environmental problem solving shows great promise. 

I:nvlronmcntal protection legislatlon that manJates the use of alternative dispute 

re~olution mcthodologles woulù require governrnents ta take a far more mnovative 

and pro-active mie, and a)so would provlde for the incorporation of negotiatlon and 

mediatlon technl411e~ m re!lolving envlronmental conflicts,'i8 While Emond may 

have heen overly optlml~tlc In predlctmg that the u!le of ADR will provlde a solution 

to the cnvironrncntal cnsis,59 there can be !ittle doubt that this approach will prove 

lar more ettectlve than the options that are presently available. 

'i() Und. al 75~-5:l & 769. 

'i7 B. Sadkr & A. Armour, The Place of NegotJatlOn in En~'rronmental Assessment: A Background 
Ptlper Preparedfor the Ctmllduln Em'rronmentalAssessment Research Councll (Ottawa: CEARC, 1988) 
al 50 IS,IlJlcr .. ~ Armnurl. 

'iS Grl'/'nmg, \'/lpra, note 43 at 768. Chaplcr III Will descnbed the medlatlon-track existing in the 
pmpml'J fcJcral Emlflmmcntal Impact Asscssment Act of Canada. 

'il) Inui. JI 76~. 
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2. Definition of Environmental Impact :\ssessment 

A re'\lew of the r~k\ant hterature mdh:atc~ many ml'~ and IlK':lmng!lllf till' 

t "E . 1 1 A " NI l'h . erm nVlrcnmenta mp.lct ~)oe,~ment, I~ l~ ct.'rtallll~ dut' lf1 part 10 tllt' 

progres~ive changes and eXpan~l()n ln th~ ~l'OpC and mit.' nt ElA \\ Illch h.t!ll1l'l'Uffl.'d 

since the proce!l!l was hr!lt Cnal't~ll.(ll Howcwr, thert.' l~ l'OI1!'ol'll!lll!'o III 11ll' 1 ~ lA 

literature on several elementarv tenct'l wntall1l'd ln the ElA I11t'thod.h
,' hr !'otlv. . . 

many ElA contributors recognize the need for envlronml'ntal a'!ll'~.,nh.'111 10 apply 

not only to specifie projects hut also to governmental pOhl'ICS. prngra11l~ ami pl.lm 

that may affect the environrnent.6
' Secondly. Ihey al~o ClH1!'ou,kr Il unportant 10 

adopt a broad defimtion of "ellt'Ïrollmelll" that goe~ hcyuml the l'Ilmmonly 

understood bio-physical tramework so as to mclude predu:tiol1s wlth rc~pt.'ct to ~oClal. 

cultural, health, economic and aesthetic impacts in the ElA pmn's!'o,'>1 

Notwithstanding the values and merits of many othcr attcl1lpt~ 10 ddmc 

environmentaltmpact a~sessment, the followmg ElA defmltron Will he u~cd ln tlllS 

the sis as first proposed hy the Canadmn Envmmmentai A~sc~~ment f{c~earrh 

Council (hereinafter CEARC): 

60 PADe Environmental Impact Assessmcnt and Planmng Unit, cd., EnVlronmentlll Imp(/ct 
Assessment (Boston: Martmus Nljhoff, 1983) Ihcrcmaftcr PAOq, y J. Ahmad & O,K. Sammy, 
Gulde/mes to EnvlTonmenta/ Impacts Assessment m Developmg Countne\ (London. Hoddcr & 
Stoughlon, 1985) al 1 [Ahmad & Sammy), 

61 Jacobs & Sadler, supra, note 6 al 19. 

62 Ahmad & Sammy, supra, note 60 al 1. 

63 ElA IS "a process that contnbutcs to the IdcnufwlllOn of 1) Ihe blOphy"cal and 2) thc "101:131 
dimenSions of suslamable dcvelopmenl al allleveb of dCLI\lon-makmg" ln JaU)b~ & Sadlcr, \upra, 
note 6 at 1. 

64 For a descnptlon of the broademng of "enVIron ment", ~cc Holtt. Yupra, note Il at 95-%, 
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Environmel/lal impact aSle.llment (.lllOuld he) a proceu which allempls 
If) ldenli!y und predic t Ihe lmpacls of [egil/alive propo~als, policies, 
proKram.\, projeC/I and operatiolla[ procedure.\ Oll Ille bioJ:eoplz.vsical 
ellVlrtJllmelll and Ol! humaI! heu/tlz and well-neùzg. Il (SllOUld) aLw 
illterpret alld communicate infonnation about thOle impacts alld 
ùn·e\llJ.:ute and pmpo\c meum {or t/icir mal/agemem.6

"i 

Thl:-t dclmllH>n hlJ~ the ment ot clearly IlIu~trattng the possible scope of an 

cnvironmcntal a~~e~~mcnt proce~~. As notcd earlier, not only d()e~ the ElA method 

apply to specifie proJccts, but abo to polkies. program~ and leglslative proposais. 

Furthcr, thl~ dctinltlon also demon~trates that, contrary to ItS label, ElA may also 

cvaluatc potentlill health as weil a~ social etfects. Secondly, in CEARC's definition, 

ElA tunctlons, at a mmimum, as an "informatio/l galhering 100/" in that it provides 

governmental declslon maktrs, as weIl a~ other interested parties, with information 

ahout the hkely cnvlronmental consequences of a planned activity/ii ElA does sa 

by lùcntitymg, prcdicting, and cvaluating potential adverse environmental impacts 

of propll~cd puhhc and private actions.67 Fmally, this definition suggests that, 

beyond the rncre gathcring and evaluation of information, ElA calls for positive 

action, that will prevent, or at least minimize~ adverse environ mental changes. 

f>5 Canadian Envlronmental Assessment Rescarch ûJl.lncll. Evaluatzng EnvlTonmentallmpact 
As.w!jjmmt: An ActIOn Prospectus (Ouawa: Mimsler of Supply & Semces Dnada, 1988) al 1. 

6(, A~ notcô hy Lucas, "the basic purpose of mO!,t Canadlan cnvlfonmental systems is generation 
of information for plannang purposes"; A.R. Luca~, "The Canadtan Experience" ln S.D. Clark ed., 
f,'nnrormrental AS.\('j.mlem ln Australra and Camlda (Vancouver: Wcstwaler Research Cenlre, 1981) 
al t 45 Ihcrcinaftcr Luças ln Clark), Emond. supra. noIe 52 al 5, Walhern, supra. noie 39 at 6; 
Emond, JUl'ra, note 52 at 7; A. Armour. "UndmtandlOg Envuonrnenlal Assessmcnt" (1977) 17:1 
Plan Ctmdda X al \0 1 Armourl. 

07 Rec!\. supra, note Jal 281. As such ElA has three dlffercnt components. First. the appropriate 
cnvuonmcntal data of the ~ilc wherc the proJect will take place are idcnufied and posslbly collecled. 
Al a ~ccond Icvel, cffccts on the envtrOnmenl causcd by the proposcd activity are determined and 
cnmparcd wnh the ~Itual\on that would cxist wllhout the proposaI. Finally. the actual changes are 
rccurdcd Jnd analYlcd; Walhern. supra, note 39 al 17. 
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, CEARC~s definition, ho"'ever, as every nther, has Mlme limltallnns: ont' lS 

that it fans to specifically include the appraisal of SOl'IO-~'ùHHl!lllC Imp.l\:t~.N' AI~, l 

it is not c1ear wh ether this ùdimtion cncompa~~es non·go\ crnmcnt.ll al'tlon~. l'Imùly. 

Il does not ~peclt!cally mentllm thal environmenLllllnpact :l~~l').~nlt.'Jlt ha~ lll'l'Ol11t.' 

"a multl-faceted approach III devclopment planning and CUlItllll".t><I III p.tttll'lilar. 

EIA's present practlce encompas~e~ not only the Idcnliltcatlllllllt en\-lml1lllt.'ntal and 

social impacts. but also risk analy~i~, Impact management alld iluOltlllg. FU/Ilia. in 

the process, consultative methoos have now heen u~ed tn solve a Ùlsrllt~ hl'lwct'n 

interested parties.70 

Overall, it is important to remembcr that ElA should tunctlOn as a planning 

process that will prevent adverse and irreversihle environ mental effcct~ whll:h would 

occur without the implementation of alternatives and mitigative mcasurcs hemg 

implemented before the project IS completedJ 1 

D. DIFFERENT INSTITUTIONAL FORMS FOR TIIE IMPLEMENTATION Of ElA 

There is considerable diversity in the manner ln which ElA has hccn, antl 

could be, implemented. In the first instance, depcnding on the pu!ttlcal structure 01 

the country, ElA requirements may be passcd at the m ullIclpa 1.72 the provincial 

68 Sec Wathern, supra, note 39 at 6 cttmg Davlc!! & Mullcr. 

69 Jacobs & Sadler, supra, nole 6 al 17. 

70 ibid. al 17. 

71 See M.T. Cirelli. A Comparative Invcstigatlon of Envuonmcntal Impact A"c~!!mcnt 
Approaches IR North America and an the European Communlty (LL.M. ThC~l~. DalhouMc Umvcro.uy, 
1989) al 1 and 197ICtrelli). 

72 The City of Wmnipeg adopted lhe first canadlan ElA pruœ\s ln January 1972. It wa~ a 
strengthening of the new CI/y Of Winnipeg Act; Armour. lupra. notc fi> al 15; A. Armour & J 
Walker, "canadian EnV1ronmcntal Impact As~essmcnt: Thrcc Ca!o.c ~ludIC~"( 1977) 17 1 Plan Canada 
28 at 28. 
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, 

71 or the kucral Icvcl.74 Sccondly. governments can choose different instltutlOnal 

form!'l through whlCh tn Implcment the proce!)!\. ElA i~ generally cnshnned in a law 

or Il ..,t(ttutc.7~ ln Canada, however. the current fedcral process IS m the farm of 

a "(jU1ÙcJlllC~ Orùer" whlCh c~tablIloIhc~ il purely aùmini~tratlve procedure.76 In the 

lJnltl'd Kll1gJ()m. UA wa~ ll1corporatcd mtn the existing sYlltem of planning and 

dcvcl()pmcnt control hy In!'ltltutmg change~ to the Town and Country Plannmg Act 

ot /97 J. 77 Fmally, ImplementatIOn dtffercnces ln ElA can result from the 

tnggcrmg mcchanI~m~ embedded ln the controlllng statute or administrative 

guiùchnc. For lf1~tance, the cntenon tnggering the application of ElA can be a 

"~igmficant harm" thrcllhold. 71l ThlS IS the case for federal gUluelines and statutes 

7~ Ontario walol the hr~t proVince to pass a speclfie ElA leglslatlon; see. the Ontano 
Enl'mmm('ntal A\\f'.\~ml'nt Act. R S O .• 1975. c. 69 amendcd in 1980 R.S.O .• 1980, c.140 [herelflaftcr 
Em-mmmenfal A\\l'\\ment Aul. A.R. Lucas &. R.T. Franson, Canadlan Envrronmenta/ Law. lst ed. 
(Scarhorough. Ontano. Bultcrworth~, 1976) al 991 ILuca!l & Fran~onl. 

7~ At the \<madt.1n fedcrallcvcllhc CahlOcl enactcd on June 8, 1972 and on Dcccmber 20, 1973 
dlrelllVc.., rC'lumng for the ftrM lime ElA for federal pf()Jccts. programs and actIVlUCS of ail federal 
dcrarlmcnl~ rcgulalJng hOlhc!> and agcnclc~. Envtronmental Approvals, supra, note 45 at 1 4. 

7<; A Icgl\latcd ElA procc~~ l' very often found ln an Envuonmental Qualtty Act as one clement 
0111. For 1n,lanlC. thl' l' Ihe case 10 Swltlerland and Quebec, LOI sur la qualué de l'enVironnement, 
L.R.Q 1.:. Q·2, art' 31. lJ.l, 31.3 •. H.9, 124.1 Ihercmafter EQAl; loi fédérale sur la protection de 
l'envmm nemcn!. R.S. X14 01. 1 9~3lhercmafter LPEl and l'ordonnnance relative à l'étude de l'impact 
loIUT l'environnement dc ll}~. R.O. 1988 1'J31. R.S. 814.01. However. ID Ontario and the United 
Stale!>. the govcrnmenl~ have pa~scd a specifie Act Implemcnung the ElA process; M. Bothe & L. 
GÙndhng. Nellere Tendenzen des Umweltrechts lm IntematlOnalen Verglelch: Benchte 2/90, Umwelt 
Blin/ln Amr (Berhn. Erich Schmidt. 19(0) at 183 [Bothe & Gundlmg). 

76 The Envlfonmen!al A~ses~ment and RCV1CW ProCCS!I GUidelincs Order, SOR/84-467 (June 22, 
}t/M) (herclOalter EARP or GUldehncs Orderl, sec W.E. Rees, 'Envlfonmcntal Assf'"~sment and the 
Plannmg ProCCllll in Canada" ID S D Clark, cd. Emmmmentai Assessment ln Australta and Canada 
(Vancouver: WClIlwalcr Rc~can,h Centre. 1981) al 41hercmafter Rces ID Clark); 

77 The Departmcnt of EnvITonment promulgatcd on July 12. 1988 The Town and Country 
Planning (As~c~~mcnts of Envuonmcntal Effccts) RegulatIOns 1988; S.W Mertz. "The European 
Economlc CommuOity Directive on Envuonmcntal A~~es~ments: How WIlllt Mfect UOIted Kingdom 
Dc\clopcr~'!' (19X9) Journal of Planning and Em'lronmental Law 483 at 483. 

78 D.A. Wlrth, 'lntcrnatulnal Technology Transfer and Envlronm~ntal Impact Assessrnent" in 
G. Handl & R.E. LUI!. cds. Transfemng Hazardous Technolo~ and Substances: The Interna/lOnal 
Lt'K/tJ Chill/mge (umdon. Graham and Trotman/Martmus NIJhoff. 1989) at 85 [Wlrth). 
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in both Canada and the U.S.79 Other instltutional de~igns tor ElA. hOWl'\er. dll 

not consider ~lgmficant envmmmentai harm a~ tht.' Lldlnm~ Cfltl'f111n. Imtead thl'v 

reqUlre each actlvlty wlthin a ùdmed proJel't l'atl'gnry hl' ~l1hJl'l't tu .1Il ,lppr;l1~al 

lrre~pective ot the kvel ot potentlal t:rl\ lIooIllental f1~k.S() 'l'th.' hirolll'.l!l 

Communay [EC] Directive S5/337 on "tlzc ....1\\<''''11('1/{ 01 tlze FI/ù/\ o( ('a(UlIl l"uh!J( 

and Pri~'ale PrO}ccts on Ilze Enrirunmelll" ils t~ pn)Jcl.·t!'> ~llhmlttl'd tll an 1 ~IA mil) tWIl 

different Annexes: proJects Ii~tcd In the tml anne'( arc .dway' ~llhJt'l't tu an 

assessment;lll Anm:x II lists the types 01 proJl'Ch - inl'1mhng agncultural. 

manufactunng, and infrastructure actlvltie~ - WhIl'h may he ~lIhJl'ct tn .lll ElA wheTe 

Memher States consider that their charactcri~tIc~ !'>() rC4111Te.H2 

E. GEOGRAPHICALAND INTERNATIONAL DEVELOPMENTS WITII REliARI) TO 

ElA 

After over twenty years of legislativc and adminIstrative cxpcnencc wllh 

respect to environmental impact asses~mcnt, two slgmfkant pa ttcrn~ can hl' 

identified: firstly, most countries accept ElA as a concept and unplcmenl Il m Ihclr 

particular jurisdlctlOn; secondly, therc is an cmcrgmg recognitIon nt the l1l'l'd lor 

international co-operation and harmonization Dt ElA proccs~e~ and ~tanùanb. 

79 Section 12 of EARP. Only if the adverse envHonrncntal cffccl~ arc .ugntficanl w.llrhc propo,-al 
be referred for public review. NEPA ID section 102 (c) contaJn!> a douhle Ihrc'\hold requlflng the 
assessment of major federal actIOns slgmficantly aftccung the quahly of the human envJronmcnl. 

80 Wirth, supra, note 78 at 85. 

81 Oil refmenes, nuclcar and thermal power !>Jtallon .... tallllllC~ for the ~torage and 1I1'\po ... al of 

radIOactive wastcs or other hazardou, waste~, certam chcml~ll m~lallall()"" and large hlghway ... 
rmlroads, and atrport~; arttcle 4 and Annex 1 The Luropcan Commumty IE~CI DlrcLtJvc "on ,hl' 
Asses~ment of the EfJects of Cenam Publzc and Pnvale ProJC( H on the Envmmml'nI" wa ... adoptcd on 
271h June 1985. 28 01. Eur. ûlmm (No. L 175) 40 (!I}~5) Ihcrcmaftcr EC [)lreLllvc 1. for an 
analym of the DIrectIve, ~ee. N. Halgh. "EnvlrCmmcnIal A ...... c ... ~mcnl· fhe EC Vlfe<.:tlVc" (11)1',7)J Plan 
& Env '1 4. 

82 Art. 4 & Annex II. 
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1. Incrca.,cd Acceptante by ~ationaJ Governmeots for ElA 

Dc"pltc cultural. "oewl. and po!ttlcal dltterencc~. countries are Increasingly 

lJ~lng LIA a,> a mClln~ ot cnvlf<mmental protection anù plannmg.H~ The United 

State,>, hy cllaltlflg the Nutù)/Iul F:.;mmmmcllllll Protection Act [.VEPA] hecame the 

tm~t nation t() rcyulre comprehem.lve appnllsal ot envmmmentai impact!!.))4 A hast 

of other IIldu"tnallzed countne~ ~()on tollowed by Implementing thelr own ElA 

rr(}cc!\"'l'~.K'ï 

Even, ~o-called "Ie!>s developed countne~" have hegun tu Implement ElA 

mcchanI~m~.X6 Prl'~ently, more than three-quarters ot the developing countries 

havc donc Impact a!\!\es~ment~ ln at lea~t one proJect.H7 Law~ ln ~everal South 

Amcm:an collntrJe~, a~ weil as in certain countnes In Al,ia and the Pa(ïflc Region, 

ImphCltly or expllcltly, now rCyUlre the application of ElA at the planning stage.88 

._----------
H1 Cï.uk & fknngton, lupra, note 50 aIl; Wathern, lupra, note J9 al 3. 

K4 Congre" pa~~ed the National EnvlTonmcntal Poiley Act ln 1969, NatIOnal Envlronmental 
Poft.'V Ad 01 !1)(/I),Puh L No 91/190, (1 January 1970) ~3 Stal. 852,42 U S.e., ss 4321-47 (1970) 
Iheremaltcr NEPAI 

H~ Walhern, IUpm, noIe ."\9 at 3 Canada adoptcd a fcderal process 10 1972-73. France in 1976: 
The NI/turt' COn!Jl'rWfIlm Act of 10 July 1976 (Ordre du \0 JUillet 1976 relatif à la protection de la 
nature) The Netherl.md~ ln 1979. Scc, thc Governmental Standpomt on Envlronmental Impact 
AHt'.llmmt 01 1979 Regulatlon~ carnc lOto force ln 1987 a~ a cornponcnt of the Envtronrncntal 
Pmtcltlon (Genet dl Provl~I()n~) Ac! 19XO (Wct Algernc B('palmgcn MlIlCuhyglCne); Docter Instltute 
lor !:O\lTImmenlal Sludle~, Eumpcon Em'mmmentai Yearbook, 2nd cd. (London. Docter International 
li K, Il)4..}()) .It 1~7, 161 (hcrcmaftcr Ennronmcntal Ycar{Jookj at 161 

Ht. Indone."a, 191'12 Act on "ba~lC Provl~lon~ for tht' Management of thc Llvmg EnvlTonment", art. 
16 and n:gulatlon wa~ 1:'I~ucd Ln Iq~~6, ~cc Robm~on, IUpra, note 38 at 22 Korea ln 1983; ID 1986, 
Sn Lanka ~tfl'ngthcncd Ihe 1980 NatIOnal Envtronmental Act wlth thc result that ElA IS now to be 
conducted lor all major Impacts on thc enVlfonmcnt. Be fore , It was at thc dlscrctlon of the 
authoflllei>, N Htun, "The ElA Proccss tn A~la and the Paclflc rcglOn" ln Wathern, supra, notc 39 
al 225, 2.27-2S (Hlunj. 

H7 Ahmad .~ Sammy, supra. notc 60 at 3. 

~ Colomh". hccamc the first LaUn Amencan country to adopt an ElA system 10 1974; V.l. 
Mllfl.'lra, "ElA ln utm Amenca" ln Wathern, supra, note 3q at 239 (Morclra); Htun, supra, note 
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There is. however. conslderahk room tm Impfl)\ement Hl the lhtfer~nt 1; lA 

proce~ses. Lack of re~ourœ~ and ~hortages ot ~lïentttl( rl'~l':trdl and tc~:hnlllu~ll'~ 

hamper the~e countne~ etforh tn prutèct the l'll\lTlHl\l1l'11l :-") ln t:t~·t. the 

Brundtland Comml~~10n reco~mzt'~ the~e pwhkm!\ and rl'llllllllll'Illl-. th.lt "lII(('ft'\[t'eJ 

gOl'enlnlL'lIl\ \JlOUIJ cre(J/e lll! I11dcl't.'ntle1ll /JlIenwli01W! tl\,\t'\\mt'J1/ h/ Ici .... 10 hdp 

del'eloplllg ('owl/n'es, UpOIl request, eralullIt! the e1H'ironmt'llIli!IIJlpaCI and ,\ll.\llJ/1whihtr 

of plamwd ael'e/opmelll projecls",IXI 

2. International Developments With Regard to ElA 

International puhlic law is mcrea~ingly recognismg the Importance nI ElA 

Various internatIonal organizatIOns are involved ln efforts to encourage adopt 1011 

and irnplementation of the concept and ~cveral mternaWHlal agreements now 

contain ElA reqUlrementsyl 

(a) The role of international organizations in prnmoting ElA 

The actions of mternational orgamzatlon~ can hc oh!lcrvcd ln thrcc arca!o.. In 

the first instance, they have established rules tUf the harmontzallon and 

standardization of national ElA schernes.92 Secondly, thcy have hccn worklllg on 

86 al 230. InformatIon about Afncan countncs IS pOOf 

89 Very seldom do the studle~ tnclude actvH:C on hoth altcrnatIve .. location 01 the pro}c!:t a .. well 
as alternatIve rneans to carry JI out. Furthcrmorc, the envlTlmmcnlal evaluallOn duc .. nol provlcte lor 
specifie mOnitorIng and audltIng mechanl'im\ Flllally. the re .. ull of the !:IA .. tudy 1 .. nol appropnatdy 
commumcatcd 10 dCC1~I()n makcrs, the medIa and the ruhllL ~tudy report<, arc ollcn ln EngIJ ... h and 
not wldely avallable, W,V Kcnncdy,"Envlronmental [mpall A ..... e ...... menl and Bilateral IJevclopmenl 
A1d: An OvCrvICW" tn Wathern, supra. note 19 at 274 IKennedyj 

90 Brundtland Repon, fUpra, note 1 al 222 

91 Buthe & Gundhng, supra, note 75 at 171-H~2. 

92 Wlrth. supra, note 78 at 85. 
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dcvclupmg ~tandéITd~ tor national actlOns having potential transboundary effects.93 

;vtore rt:cently. they have al~o !ltarted recommendIng the use of ElA in regard to 

technol()b'Y trall..,ter~:}4 

(1) l hl: Organtzation tor Economie Co-operation and Development (OECD) 

adoptcd tWIl recommendatlon!l WhlCh calI upon member countnes ta establish 

procedure" anù mcthoùo!oglcs for a~~c~sing the envmmmentallmpacts of sigmtJcant 

puhllC and pflvatt: proJect~. They turther recommend the exchange of Information 

on envlfonmcntal matter~ that rould a~~l~t ~tates In torecastmg the envimnmental 

cttccts of ~llch proJccts more ettectlvelyY" UNEP ha~ also actlvely promoteù the 

dcvclopmcnt ot gUIJelme~ tor EIA.% ln January 1987, the "Goals and Prînclples 

(Jf EllVlronmental Impact A~~es~ment" were formally adopted by the organisation.97 

i\nothcr mtcrestmg attempt to harmolllze the dlfferent national ElA practlces was 

the ) 9H5 Ee Directive on The Assessme1ll of the Effccls on Cenain Public and Private 

91 /f"d. al X5. 

94 Il}ld. al t)().lOl 

9, Kennedy. \upra, note 89 al 272, OECD 1974, AnalysLS of the Envlronmental Consequences of 
Slgrujkanl Pt4hllc and Pm'ale Pr0Jects C (74) 216 (Pans: OECD); OECD 1979. The AssessmenlS of 
Projet/\ "-,ah SIg11lJicant Impacts Olt the Envlronment C (79) 116 (Pans: OECD) [heremafter OECD 
RClommcnJallOns 1 

% Em mmmenlal rt'arbook, supra, note 85 al 381. 

97 lINEP WG 152/4 Anncx (1987) adoplcd G.C Dec. 14/25 (1987), 42 UN GAOR Supp. 
(No 25) .. 11 77, UN DOC Al42!25 (1987) The Prehmmary Note mdlçatcs that ElA of planned 
acl IVille), ha~ Ihe purp()~e of "cmunng cnvlTonmcntally ~ound and !>ustamablc dcvclopment". The first 
(jo.11 ,tatc!<o that hctore dccl~lon~ arc taken 10 proposai aCUvlUcS that are Itkcly to slgOlfiçantly affect 
thc l'nvlronmcnt. cn"lf\mmcntal clfeet should be takcn fully 1010 accounl al an early stage in the 
pl .. mntng prow" The .. econd encourages the adoptIOn of appropnale national ElA procedures. The 
1 hmJ promoll'!I thl' de\c1opmCnl of reclprocal proccdure~ for nouficatlon, mformatlon, exchangc and 
nm),ult.ltlon on Jctl\l1te~ 1hal are i1kcly 10 have ~Igntflcant lransboundary envuonmental cffects. Thcn 
Ihlrtcl'n 'pcnhc Pnnclplc~ follow WhlCh furthcr claborate the three Goals above mentioned; 
Lm mmmt"11Il1 }'('urhook, SUprtl, note 85 al 381-82. 
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Projects Oll tire Em'iromnem."8 Indeed. the European Communtty. III addition ln 

its internatIOnal orgamzatlon nature. ha~ a supr,lIl<ltlllnal l·har,ll·ter l·II.1bllll!:!. It tll 

place hmdmg obligatIOns on the EC membl'r~ .... tatc~ by U~1l1g 1·(' kgl~latl\l' 

instruments m~tead of mlernatlonal con\cl1tton~:)t) 

implementdtlon gap between ~Igntng and ratltymg th,ll t.·\lst~ tor Illtl'rnatlullal 

conventlon~ is avoided in the EC procedures and 1!1),t1tutIOIl),.I(lO Will! rl'gard 10 

ElA. the EC passed a Directive in 1985 whll.:h blt1d~ the :\kmb~rs Statl'~ tll tlll' 

resuIt, but glves them the chOlee a~ to the form ElA ~hould takl' ln t hl'If fl· ... pl·CtlVl· 

national Iegislations. 101 

(ii) International orgamzatlons have also hcgun devdupmg a Imdy ot hOlh 

binding and non-bmding ~tandards that cali for the as),cssml'nt 01 thl:' crlVlronmcnlal 

impacts of actions taking place wlthm one statcs's J umthctlOn that may have aJVl'1 ~l' 

effeets on another state or an area of common u~e.I()2 Ont' such cxamplc IS the 

Montreal Guidelines for tlte Protectioll for the Marine Eln'lronmcll{ AKlllll.\{ Pol/ulum 

from Land-Based Sources. This UNEP Inltlative rccommcnùs that mcmbcr .. tatcs 

conduct appraisaIs of extra-territorial environmentallmpacts ot actlvlllt''i that take 

98 See EC Directive, supril, nole ~l. Olhcr International organI/.atl()n~ ,uch a .. the International 
Assoclatlon on Impact Assc)''irncnt (IAIA) and thc UnIted Natl()n~ Ewnomlc ('omml"'~lon lor 
Europe (ECE) have addrc!lscd the lS!lUC for ElA For example, thc SeOlor advl,cr' 10 UN/H''': 
governrnents appomted a task force whlch cornparcd ,orne major LIVII work. ... proJCLI'. p.trlltularly 
highways and dams. The final (eport was prt':lIcntcd In l1JX6, UN/ECE, AppllC.Jllom oll~nvJrl)J)mcntal 
Impact Assessment - Hlghways and Dam~, (New York. UOIlcd Nauon,,). HNFNV/511, l'lX7 
[hcremafter ECE Report]. 

99 Thcse btndtng m~trumcnts are !let out In art. X9 of the Trcaty of Rome. lhey wmpmc 
regulatlon~, directIves and deçlslOns, N. Haigh, "Impa(.1 of the E:.Ee Envlf(>nmcnlall>rogrammc. the 
Brnish Example" (l9~9) Connectzcut J of lm'[ L 451 al 454 & 456 IHalghl 

100 [bui. al 454 & 457. 

101 Membcrs States had ta adapt the EC Dlrcrtlvc on ElA ln theu lcgl.'1lallOn~ or admIDJMrallVC 
proœdures by July 3, 1988; Halgh, supra, note 99 at 4. 

102 Wirtb, supra, note 78 at 87. 
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place entlrely withm thelr state 's jurisdiction. 103 Similarly, the afore-mentioned 

EC DIrectIve, requlre\ an ElA for proJects that may have effects on other EC 

mcmher ~ tatc~. 104 

(111) The t hlrd manner In which international orgdnJsations promote ElA IS 

in the area ot Indu~trjal ~hlpmcnts. technology transfers, and other forms of foreign 

inve~tment actlvity. JO') Even development él!.M!.tance In the form of technology 

tramtcr~ can have potentially ~Ignificant envIHmmental etfects. Oevelopment 

proJt~ct~ hy multilateral hanh [MOHlI], tor example, attempt to encourage economic 

growth ln lc~s devcloped countnes. No matter how laudable the purpose may be, it 

IS ncœ~~ary that such International actlvitles !.hould, besldes weighmg economic 

consiùeratlons, also a~sess the potentml environmental effects. 106 Until recently, 

conccrn wm not sigmticant cnough to have the MOHs adopt EIAs. 107 However, 

dcvclopment aSsIstance, Iike any mternatlOnal tnvestment by a multinational 

corporation, can have dlsastrous environmental effects. I08 For example, in 

un GUHlehnc 12, UN DOC. UNEP/wG.l20B (1985), repr. ln (1985) 14 Envtl. Poly & L. 77, 
noled G C. DEC. 13/18,40 UN GAOR Supp.(No.25) al 51, UN DOC.N40/25 cited ln Wirth, supra, 
noIe 71'1 al Xl). 

1114 Art. 7 of the EC Dlrecllve; Wirth, supra, noIe 78 at 86. 

10'\ The Bhopal dlsastcr ralsed mternatlonal awarencss of the danger of the international 
manufaçturc 01 hal'.ardous ~ubSlanCC!\. Il showed the nced for ElA rcqutrcrncnts ln case of transferred 
ICl:hnologlcs, 'cc C. Klcm·ChcslvllIr. ft AVOldmg EnvJronm\~nlal Injury: the Casc for Widesprcad Use 
01 EnVlf<lOrncntal Impact Asscssmcnts ln Inlernational Devclopmcnt ProJects" (1990) 30 Virgzma J. 
oJ Im'/ LÛM! 517 al 527 IKlcm-ChcsJVOIr}. Forclgn Invcstrncnt IS thcrcm underslood to rnean 
tran~houndary \hlpml:nts of mdu~lnal chemlcals, pc!>ucldes or lel:hnology transfers, such as industnal 
pmœs~c~. plants. and sn on; ~cc Wuth, supra, note 78 al yt)-91. As defined by Ashford & Aye~. 
lc(hnlll()~ transtcr mcans "cxporled product~, mdustnal proœssc!>. plants, or slulls needed to apply 
Ic(hmcal Idca~'. Scc N.A ~hford & C. Aycrs. "POli,,)' ls~ucs for ConSIderation In Transfernng 
TCl'hnology ln Dcvelllpmg Countnes "(1985) 12 Ec%gy L Q 871 at 875). 

IIlô KlclO.Chc...,IVOIr. supra, noIe 105 al 531. 

107 For a dcscnpllon of the several rcasons for WhlCh devclopment ~sislanœ by MDBs dld not 
nU1Ic "ènou~ conccrn, lice Klein·(,hesJVOlf, supra. nOIe 105 al 528. 

lOS IbuJ. al 5Z8. 
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December 1987 the World Bank approveù an $ S5 million ~redit to Sudan fllr thl' 

pure hase of ùangerous c hemll:al m~ectlmies and herhlClùe~y~j IIll\\'l~\ cr ,111d 

fortunately. mternatlOnal Orgamzatium are now rllutlnl'ly 1t1dudll1g 1 :1.\ a~ fMrt III 

the developrnent aS~lstan(e apprm.al proœ~s. Il!l A~ earl} ,l~ IllSO, 'l'\. fllulttl.lh.',.ll 

de\.e1opment hank~ mdudmg thc Worlù Bank ~lglIl'J .1 dClla r.HUIII (lI t' 11\ Iflll1Jlll' Iltal 

policie~ and procedures relating 10 cconumll' JL'\.l'Iopm e nt III l kdtlrll1g t hl'If 

intention to Incorporate envmmmcntal conccrn~ Inlo eCOr1l11111C dl'Velllpn1l'111 

planning. 112 This move was further strcngthèneJ hy World Bank'~ adopllol1 (lI 

the Environmental Assessment Operational Dm~ctive (OD) 01 1990. II, 

The OECD has also been working on dcveloping ElA lttandards lor wt! 

programs. In 1985 it adoptcd a non-hindmg recommendatlon on envlronmental 

assessment of developrnent assistance proJect!l and programs, It~tlng calcgorJt'S III 

projects and programs most in need of EIA.II~ A 19S6 OECD rccol11ll1l'ndatlon 

elaborated standards for the preparation and content nt an ElA (lt a lU projccts and 

programs. 115 

109 Wirth. supra. note 78 at 95. 

110 Ibid. al 95. 

111 Ibui. at 96. 

112 Klem-CheslvOtr, supra, note 105 al 531. ln 1985 the World Bank adoptcd ln !'JX5 ..,tandanh 
for Bank-finanœd proJccts to prcvent mdu~tnal accldenl!> al ha/.aruou., Jn,tallatlon~, World Bank 
Department of Envlfonment, Guide/mes for Identlfymg, A'1alyzmg, and Control/ml( MaJOT lIaumJou,\ 
InstallatIOns ln Developmg Countnes (1985); ~cc Wuth, \upra. note 7H at %. 

113 ThIs dtrective slandardllcs and formahle~ the envlronmcmal Impact a~~c~,mcnt prOIx". 
Enrlfonmenta/ Yearbook, supra, noIe 85 al 331-'\4. 

114 OECD Doc. C(85) 104 s.l(a), rcpr. \0 OECD and the Envlronrnent al 30; 'cc Wlfth, .l'upra, 
note 78 at 93. 

115Ibui. al 87. ; OECD Doc. C (86) 26; ~ec Wmh, Jupra, nute 78 al 93. 
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(b) International conventions with regard to ElA 

Different typc~ of InternatIOnal agreemcnt~ provlde for the appraisal of 

potcntwl envlf(lllmental harrn. 116 For example, many of the reglonal agreements 

dealmg wlth cllvlronrnelltal marine protection and negotlélted under the au~pice~ of 

UNI:P contatn cxrre~~eù ElA re4ulrcment~.117 Similarly, under the 1982 Uni/ed 

Na/iom C()fl~eflIÙm {)Il lite Law of tlte Sea, signatory States are obliged to conduct 

environmental apprai~al~ If thcre i~ a reasonablc possibility of harm to the marine 

environment. 1 III 

116 Certam hllalcral agrecmenl~ conlam ElA procedures for planncd aClivities lhat are likely 10 
cau!le adver!o>c Iran),houndary cnvlfonmental Impacts, WJrlh, supra, note 78 al 88. See for example. 
the Agrel'ntl'nt Betwl'l'n the United States and Mexico on Cooperation for the Protectzon and 
ImprOl'l'ffu'n1 of fhe Envmmmenl ln Ihe Border Area, 14 August 19!B, T.LAS. no 10,828, repnnled 
In 22 I.L.M 1025, Il .. article 7 .. lale~ lhat: "The Pllmes ~hall assess, as appropnale, zn accordance wuh 
tilt'" 1'1'11'1'1 m't' nallonallawJ, re~/allOns and pollcœs, proJects that mll}' have slg,uficant Impacts on the 
('nI'lronml'nt oJ Ille horder arfa, su Ihat appropnate measures may be cons/daed 10 avO/d 0,. mlllgate 
tuA'ml' l'nI'''cmmental eJJectJ". In the Agreemelll for the Reconstructwn of the Alaska Hlghway Between 
th,' Um/I'a Sttllt'I and Cllfl(ldll, 11 January - 11 February 1977. 28 V.S.T. 5303, T.I.AS. no 863. The 
Parl1c~ dgrccd "10 proceu an Env"onmental Impact Stcllement ln accordtmce wuh the Laws of the 
Un/tnl Sftltl'~ antl of Canada"; Klcln-Che.."'IVOIr, supra, noie 1 05 al 526. 

117 Wlrth, ~lIpra, noie 78 al 88, For a bnef hlslOry of the ElA requiremenls contamed In 

Inlcrnallonal ConventIOn." !>Ice Bulhe & Gundhng, supra. note 75 al 171-72-73. The UNEP's 
RegIonal Sca. .. Pmgram mc\ude fur tn!>ltanœ: the Agreement of the South-East Asean Natzons on 
Con,\I'rI'(jtlon 01 Ntj(u,.e tmd NalUral Rewurce~, \) July 1985. (1985) 15 Envel. Pol'y and L. 64, arts. l4, 
19 dnd ZO; the C()n~'entlOn for the ProtectIOn IInd Development of the Manne Em'lronment of the Wider 
Canhhf'lln RegIOn. 24 March, 1983.22 I.L.M, 227. the COf/ven/lOn for the ProtectIOn of the Natural 
Rl'\Our(f'~ and Em'lTtmmt'lll of Ihe South Pcwfic Re,l,7Jon. 25 No\'cmber. 1986,26 l.L.M. 38. 

1 Iii Artl~1c ~()6 ~sc!l~ment of Potenllal Effc~t!>l of ActIvltics 
"H 711'n StcUe\' Irl/l'e retl.mnable wounds for heltmng thm planned t~ct/Vltles under theu jl.4nSdlction or 
l'Ofllml/llll\! calife mhSlllllfwl poilU/IOn of or JIgmficant tlnd harmful changes 10 the manne enlJlTonmenl, 
Iht~, Iholl. lU far liS l'rtlclu'oblc. msess Ihe potelltwl eJfecls of such aC/lVltles on the marine envU'onment 
Cln(J 1111111 conmlllnlnue Tc'ports of the results of su ch assefsments /If Ihe manner provuJed tn the article 
~(}5·. UN. Dm:. A Conf. 62/122 of7 Octoher, 1982, 21 I.L.M. 1262. 
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• 

The 1991 Comentivll on Eln ironmclltl1/ Impact A \.\c.\\me11l 111 l'rtm.\houndm\' 

CVllIext repre~t!nt~ the ftrst internatIOnal agreem~nt dt'\ott.'d t'\l'Il1~l'\ l'l, Il) 1'1,\.11" 

Prim to the commencement of an ~h:tl\'lt} thal m,l~ h,I\l' 'olgl1ltll"lnt 1'11\lrlll1ll1l'IlI.11 

efft!ct~. each State Party 10 the conventIOn I~ requlrt:d /\1 .l''l''>~ ,III Pll"lhk 

tran~hnundary uutcomes.I~(J The ConventIOn rrl.'~cnht'~ 'llt'lïtll' Pllll'l'durn \llT 

l' 1 the preparation ut ElA ~tUlhe~, ~ ,mù re4utrl'!I thl.' ll11tlltl'.ltlllll ut ,11ll! 

consultation wlth ail affecteù partIl'~.I~Z Fmally. thl' Clll1\t'lIl1on pro\ IdC!I lor 

reciprocal pubhc partIcIpation, po~t-proJect analy~I~, a~ wcll as Illt'l'ha1l1~11l~ Int 

dispute resolutlon. l23 

To date, it is ~tlll not ckar under cu~tomary IIlternatlonallaw whcthcr ~talc~ 

are obliged to perform ElA tor domc!.tlc actlvlllCS tha! may prm!ucc traJl~hOll/l(lary 

adverse environmental effects, According to Klcm-Chcslvolr, a'iSt'~~ml'nt 01 POll'Jltlal 

transboundary environmental harm IS "an elcmt=nt of Œ~t()Jnary l11ternalllln.11 

law",124 However, for Bothe and Gündling thl~ princlplc IS still ln It~ penot! ot 

119 The ECE Conventlon on EnVlronmental Impact A.\,\e~\ment m Immflo/lndmv Colllnt 

[hcreinafter ECE Con. (!nuon J or la ConventIOn yur l'hlJlullllOn de l'mrplut lur /'('nI'lffmnf'n/('nItltln\ 

un wn/ate transfronllère, rcpr. In (1991-1992) <) /)(xumenl\ j!md/quel mtantUwnilUX .It Il'1 1 hl'> 
convention ha~ been devclopcd under the au~plœ~ of the ..,cOIm advl\lm on f',nvlronrncnl,11 ,md 
Water Prob1ems (SAEWP) of the Umted Nation.., Emnotnll: C()mnll~"'lon !m l'uropc (H 1 ) 
SAEWP l~ a ~ubsld!ary body of the ECE, whlch "il lJnllcd Nallom rcglondl rt'grouplng North 
America n, Eastern and Western European wuntnc~, The Hl: ('onvcnllon ha.., hccn 'I1J(ncd hy 
Olnada on the 25 February 1991. 

120 Art. 2(3). 

121 Art. 4 & appendix XII. 

122 Art. 3 & 5. 

121 Arts. 5, 7 & 15. It I~ Important to note that Ihe Ea\tcrn European u>unlrlc\ arc mcmller.., 
of Ihe ECE. The ~Ignaturc and ratIficatIOn of thl' agreemcnt by thc,c wuntrlc.., may, '-Crtamly, 
enhance the weil known dlsrultrous ..,\tua110n of the cnvlronrncnt ln EaM Europe . 

124 Kletn-CheSlvOlr, supra, note 105 al 527. 
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gc.,tation. 12
'i Further. 'Iuch an ElA duty. If comidered as a principle. could also 

he dCrlvcd trom the .,uh.,tantlve pnnclple ln internatIOnal envlronmental law 

requlfIllg il .. tah.: tn ah:-.tuln from actlvltlC~ wlthm thclr Jun:-.dlction or thelr control 

tu célu~e ~nvJr(mmental harm ot other ~tate~ or of arca~ beyond the hmits of natIOnal 

JllfI~JICtl()n.12" Thl~ precautl<Jflary dut Y ha~ ~everal proccdural companion 

ekmcllt~ .. uch a~ prim mformatlon and comultatlon whlch are already part of 

cll~t()rnary mternatlonal law. 127 Proper Implt:mentatlon ot the principle of 

preventIon of ~Igntttcant tran~b()undary environmental harm would. loglcally, also call 

lor il thlTd procedural dut Y requmng state~ to asse~~ the risk of transboundary 

envmmmt:'ntal harm that could pos~ibly be caused by their activities. l28 

Notwlth~tai1dtng mternatlonal treatles and re~olutlons including the requirement of 

pcrtormmg ElA ln a tran~boundary context,129 this third procedural obligation has 

12' A., ~Ialcd hy Bulhe and Gundting, onc can assert without exaggcraling that a pnnctple of 
pUblK mlernallOnallaw Il> developmg and soon 10 be acccpied as such; see Bothe & Gundhng, supra, 
note 75 al IX2. 

126 11m ha..,lc pnnclple of Intcrnatlonal cnvtronmentallaw 15 a restatemcnt of the rule of good 
nClghhour ... and the maJum He utere tua ut al/enum non laeda5; Robm~on in Saunders, supra, note 
al 22 l'hl'" dut y of prevcntlon tound fmt support ln the 1938/1941 Trml Smefter declSlon (Umlcd 
St.tte.., v Canada) and further recoglllllon III PnnClplc 21 of the 1972 Stodmolm DeclaratIon, 
Declaration of the UN Conference on the Human Envlfonrncnt. pnnclple 21. June 16. 1972, III 

Report ot the UN Conference on the Human Envlronrncnt, UN Doc. AlC.onf.48/14, repnnted ln Il 
1 L.M 14th 

W Hamll, "Envtronmental Sccunty and Global Change: The Challenge ta International Law" 
IHanJI! 111 Emmmmentai Protecllonl ln W. Lang and others, EnvJronmental ProtectIOn and 
IfI/t'mlllwnlll Law (London. Graham & Trotman, 1 q<)t) al 76 Iheremaflcr Envlronmental Protecnon 1. 

12l'! H.tndl, \14pra, note 127 at 76 Lammcr!\, on the other hand, seems to denve the obhgatlon 
for a Siaic tu pcrform an ElA ln a tran~boundary c.ontext from the dut Y of pnor nOllee. Indeed, only 
the a,,~c"1'>ment of the hkcly tran~natlonal cnvironmental cffcCIS of planned actlV1t1cs will permit a 
Slate tll vcnfy If ~uch Impact!> arc such a~ tn glve pnor notice and Information to other Stales; J.G. 
Lammcrs. "IntcrnallOnal and European Commumty Law: Aspects of Pollution of Internattonal 
Watcrcour",c!l" ln Em·zronmenlal ProtectIOn. supra. note 127 al 131 [Lammersl. 

Pl' ~ Sel'. lor c\amplc. earllcr rncntlOncd art. 206 of the UN Conventlon on the Law of the Sea; 
.Ir". h ...... 7 01 the llmtcd SlalC),·McxlCO Ennronmefltal CooperatIOn Agreement; art.7 of the EC 
Dncctl\C .l' "cil ,l~ the IQ85 amI 1986 OECD rccommcndat\On~; see OECD Recommendauons, 
.\141"/1. nlltc 45 
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not. untll recently been conslden:d as a pnnl'lpk in mt~rn,ltlonal la\\!. 1 III 

However. recent dc\elopments. namely the ~Ignature ot tht' ,1I1l)\l' 111l'l1tlOlll'd I·CI· 

Comentioll 011 Emmmmellwllmpact A.\\'t'.Wllt'1lt il! Trllfl.\hOlm"wy Cclf/tnt. I'1 ,\~ 

weil as the new Canadian ElA kgl!!latlOn. wtllrh cont.lIn~ proVI~lll[l~ on 

b d · 1'"' II tram, nun ary Impacts. - may wc hy now ha\l~ e\evated the ElA dut)' to il 

custom of public mternationallaw. 1\\ 

F. THE NEXUS OF ENl'IRONMENTAL IMPACT ASSESSMENTANDSVSTAINABI.E 

DE VELOPMENT 

As was ~tated at the outset. 1\u!ltaInaole development I!I as yct a conccpt 

whose operational me as ures, as weil the cost and oendïts it may entall. arc not yet 

fully identified and understood. 134 Thus, the challenge ot tlll!! deradc 11\ to t md 

the practlcal means of this pnnclple. ft IS, however. ohviou~ that the ~uMamahll1ty 

of proJects from which we seek SOClo-economlC devcloprncnt, I~ depcndent on OUf 

ability ta reeognize, understand, and aet upon the proJect\ Impact lin the hlo­

physical environment as weil as its con~l'quencc~ on human hcalth and weil 

being. 135 Consequently, ElA proeesses can provlde both a mcans tu l'valuatc the 

full effect~ of development aetivitles, and a means 10 Implcmcnt any nccc~~ary 

measures to mitigate environmental harm. A, ~uch ElA hl'come~ an mdi~pcn~ahlc 

tool in the quest for sustainable development. 

130 Handl, supra, note 127 at 76. 

131 See ECE Convention, supra, note 119. 

132 See sectlons 46-53 of the Canadlan Environmental Assessrnent Act. 

133 Handl, supra, note 127 at 77. 

134 Saunders, supra, note 2 at 1. 

135 EIder & Ross, supra, note 4 at 127. 
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ElA can a~~J~t in achleving ~ustamahle development by Identifying the 

cnvlTCmmentaJ repercu~~lOn~ ot actJvitie~ WhlCh are ~ti1l at the plannmg stage. n6 

Uy makmg thl~ type ot evaJuatlOn at ~uch an carly ~tage it maybe pos~lble to manage 

the envlr<mment hcttcr hy ~creemng out prdJcct~ wlth patently deleterious effects or 

unJu.,titlilhle .,oclal cmts. 117 Further, dependmg on lb ~cope, ElA may apply not 

only to "proJcCh" .. uch a~ dam con~tructlOn or nucJear power generatiDn, but also ta 

P()IICIC~ and rrogram~ ~uch él!l tramportatlOn poilcle~, changes to mcome tax and 

fl~cal rrograms, a:~ weil a~ agflcultural suh~Jdy programs. Environmental scrutiny of 

conccptual rroro~al~ i~, perhap~, one ot the key points hy which ElA could promote 

sll~tamahlc development. nI'! Indeed, a~ indlcated earHer, the recognition and 

integratlon of envlronmental dimensions in ail such decision-making activities is the 

"e.\.\cllce" of sustainahlt: development. 119 

1. I)eticiencies in Contemporary ElAs 

The expcriencc to date with the Canadian and other national environmental 

a!l~cssmcnt proCC!lSCS demonstrates that the adoption of ElA does not automatically 

Icad to the goal of moving towards sustainahle economic activlt1es. Several reasons 

cxist for this relative lack of success of current ElA mechanisms in this regard. 

One of the most slgnificant drawbacks of the ElA processes of many 

countries is that only ''proposed'' activities are subjected to the process. l40 

"Existillx" activlties howver may also lead to the deterioration of the social and 

)lh [hul. al 128. 

1 U [bul. al 125, 127.28. 

l'Ii For furlhcr dlllcussion on assessing policies and programs; see Holtz, supra, nOie Il al 101. 

1 N Bnmdtltmd Report, supra, note 1 al 62 & 313, Achœvmg Sustamable development, supra, note 
~I al nI. 

140 Eider & Ros!!, supra. noIe 4 al 128. 
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biophYSlcal environment. and this w1thout any scrutmy. ('on~c411ently. e\'l'n tht' 

adoptIOn of an ElA proœss en~uring that nnly t'l'nlog1~'ally ..,mmd and t'qlllt,lhl~ 

proposed deH~loprnents are al'l't'pted \\ould nnly hl' a waterl.'d dnwn \ l'r~1l Hl ut a 

true cornmitrnent to rnakmg ElA prornotl' su~tall1ahle dnl'lopn1l'nt. Inùl'l'd. hy 

leavmg eXlstmg actl\ltie~ outslde the ~l'l)pe ot Ils nl't l'XI..,tlllg .1l'tl\'1I1t'~. ~lIl'h an riA 

process Will allow the perpetuation Dt unsuMamahk torl11~ Dt ùl'wlppnll'nl. Om' 

method of mItlgatmg thls fundamental dctIclency Hl the tormulatlo/l ot 1;1,\ ~dll'ml'S 

is by requiring the appréllsal of "major clumgl's" ot eXI~tmg i1ctlvltll'!\ that 1ll;IY l'all!\l' 

'" 'f' h " h' 141 A Il h 1 1 slgm Icant arm to t e envmmment. ~ WI e 0 )~erved III t Il' /lnt chaptl'r. 

the new federal ElA Act in Canada Mlpulatcs that rnmlltlCatlons, the 

decommlssioning, as weil as the ahandoning ot a proJcct are activlllCs ~lJhJcl't to ;111 

assessment. 142 

Another significant flaw of existing ElA proce~ses I~ that the maJonty 01 ttll'm 

are confined to the evaluation of partlcular, "COll crete projeCls", slich as road 

widenings, dam constructions and nuclear power plant ~itIngs. Although 1 ~IA 

lite rature continually underlines the crucial Importance of ~uhJectH1g ail "P()ItCIC~, 

plansJ and programs" to environmental asses~ment, 143 to date, many Icgislators 

have failed to leglslate in that sense. l44 

Environmentalists have criticised the lack ot an ecological perspective in 

current ElA procedures.145 Despite twenty years of experience wlth ElA, pre-

141 Ibid. at 128. 

142 S. 2(1). 

143 See for example, Brundtland Report, supra, note 1 at 22, Holt/, \upra, note II al 101; 
Achzevmg Suslamable Development, supra, note 21 at 111; Clark, 5upra, noIe 13 al 117. 

144 See mfra, Chapter Il, note 252 and aœompanylOg lexl 

145 G.E. Beanlands & P,N, Dumkcr, An Ec%f?lwl Framework [or Envmmmentai Impact 
Assessmenl m Canada (Hahfax. Instltutc for RCloourœ & Envmmmcntal SlullIC .. , IYX1) al 1-7 
[BeanJands & Dumker). 
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development hmehne d<lta are ~tllJ m~ufficlent. The Jack of technicaJ informatlOn on 

wJlLlIJte ()f eco.,y'ltem react!om cau!.ed hy development actlvlty has rendered 

a.,..,l: ...... ml:nt analy~l'" more <.Je..,cnptlve than predictive and wlth a ten<.Jency to lack 

ng(Jur. J~fJ L nlc~~ g{)vernment~ and proJect~ prop()nent~ devote more Ume and 

tmanclal lunù\ to \clentltic re~carch, 1~7 anù o;;uppmt the ElA wlth ongoing 

cnvJnlllmcnlal nHlflltormg and tollow-up,l+H our hmlted knowledge of ecologlcal 

~y~tcm., will n()t gcncrate relJable a~~e~~ments and ecologically sound development 

pf()JCCh.I~'1 SClcntl~t~ abo contend that more attentIon IS paId ta the politlcal­

Icgal a~pcct nt the pre~ent ElA proce~~cs than to the!r sClent!f1c dimensIOn. The 

Imal dCCl~I(H1 a~ 10 whcther or not a proJcct ~hould he approved remam~ almost 

cntm~ly "polltH.:al" In that economlc I~~ues have tended ta outwelgh ecological 

con~IJcrat(ons. 1 ~() A ~Cfl()U~ commltment to sustamahle development will reqUlre 

~(gnItlcant changes In thinkmg at the "politlcallevel"; ecological considerations must, 

al the very Icast, he placed on an equal footing wlth economic aspects. 1S1 

Other shortcomings in current ElA processes include the lack of 

accountahlllty, IIrnJted opportufllty for puhlIc particIpation, and the tenuous link 

146 Jacob~ & Sadlcr, supra, no le 6 al 18. 

147 R D. Jaklmchuk, "The Role of Envlronmental Assessmcnt JO Support of Sustamable 
Dc\c\oprncnt" ln Jacohs & Sadlcr, supra. note 6 at 85 (hercinafter Jakimchuk). 

14H Jacob~ & Sadlcr. supra, note 6 at 18-19. 

149 Jaklrnchuk, l'upra, note 147 at 84. 

1 ~O The a~~c. ... ~rncnt dcclSlon a!l to whcthct to procccd wlth a proJcct or not IS a pohtlcal one. lt 
b.llancc!l economle l'On"ldcratlon~ (cncrgy production. energy Indcpendencc and Job creation) against 
the cn\Hlmrnl'ntal clfcct!l wU!lcd hy the proJcct. 

1" 1 Thl!! May Irnpl) the abandomng of a proJcct. although cconornlcally profitable. 
ln partll'ular. thc crcatlon of Jobs or the production and !laie of encrgy to a forelgn country May not 
outwCIgh thc ccologlcal and cultural coMS gencratcd by the praJcct. 

33 



between evaluation and Implementation. It IS. in partlcular. dltfIcult ln entmn' the 

assessment deC\~ion and ElA scheme~ oflen la~k ut lollow-up pwgral11~Y;~ 

2. Areas of Extension and Consolidation in E~isting EL\s 

Notwlthstandmg Ihe~e tlaw~ mentloned ahove, ElA has l'\'OIH'd l'un~ldl'rahly 

over the years. Contemporary kgl~lativl' and admtnlstrallH~ FIA pmrl'durl'~ .lrl' 

developing new approaches and areas 01 ~trength that l'an hl' l"plOlted III ollkr III 

achieve sustamable forms of development.
1q 

In partl~1I1ar. evolutlonary tll'mb 

are notlceable tn two major areas. Fm~tly, there IS an expan~llln 1!l the ~l'()pe 01 tlll" 

assessment, and socIal well-bemg repercus~lon~. n~k a~~e~S\llent and health l'ttl'l'I~ 

are recelving mcreasmg scrutmy. Such attentIon was ah~l'nt trom the narrow 

spectrum of the I~sue~ that ne~ded apprai~al in the hr~t gt'neratllHl ot FIA~.I'ï.l 

Secondly, pro~fdural advance~ m the appnmal mechanl~m~ have provlded il new 

level of sophisticatIOn and credlhtlity to, and acccptance ot, the COlH'l'pt ot 

environmental impact assessment.I'i'i 

152 Eider & Ross, supra, note 4 at 128-29. The ImplementatIOn pha\e and follow-up program .. 
will be examIned In Chapter IV. 

153 Jacobs & Sadler, supra, note 6 at t 7. 

154 EIAs, In the carly 70's, focuscd mamly on the Identification and predlctltm of envIron mental 
effects, such as Impacts on spcelc~, water quahly, pollullon and dld nOI enu)mpa~ .. a wH1cr range 01 
investigations; J A MeNeely, "Envuonmental A"lIc!>"menl In ~upprt of ~u!>taInahlc Devcloprnent" 
In Jacobs & Sadler, supra, nOIe 6 al 105 & t Il IMcNcclYI, Jacoh" & Sadlcr, 1 upra , noIe" at IX 

155 Jacobs & Sadler, supra, note 6 at 17. 
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(a, neve'upments in the scope of EIAs 

(1) More and more ~tlJte" are mcluding the exammatlon of SOCIal Impacts 

In thclT cnvlfCmmental cvaluatlon~.1~6 In tact, wcial impact U\.\essmellt (SIA) or 

.\oc.,i()-ccOlwmic a\\ewnelll ha .. evolved to ~uch an extent that It I~ sometlmes treated 

a~ an Illlkpendent dl~clplme.l~7. Be that a~ It may. SIA developed to acknowledge 

that the I-,lA proce~~ nece~!laflly Invo!ves !I{)cIaI and economlc comlderations. 158 

Morcover, II ~h()uld he noted that the mcrea!led scrutmy of !lOCIO-eConomlc factors 

Illtn the more tradlt!nnal "pure eco)ogJCal a~~es~ments" renders the approach to 

cnv\f())lrncntal management and development planning more mtegrated. 159 As 

~uch. ElA rcprcsents a potentJaI to be exploited in order Impie ment sustainable 

form~ 01 development. 160 

(il) The consideratIOn of "cumulative impacts" is another element emerging 

in more reœnt national ElA proces~es. Duffy defmes cumulative impacts as the "sum 

of em';'omnelllal effecls resulting from a Ilumber of prajects which may accur within 

1"" lhld. al l7-18. 

l 'n SocIal impact a!l~~sment IS "an arca of systcmattc lOqulry, which ~eeks to invesugate and 
undcr'\tlind Ihe .,oclal con~cqucnccs of planned change and the processcs involvcd JO tha! change", 
\0 N M. Krawctl, W R Macdonald & P NI<:hols. A Framework for Effective MOnllonng: A Background 
PI/I't'r Prel'dred for the CantJd/On Em'lwnmental Assessment Research Councll (Ottawa: Mmlster of 
Supply & SCrvICC!> Canada, 19~7) al 1 [hcrcmaftcr Krawctz] 

1 ~N Emond. lu/ml. nOIe 52. al 10. 

1 <;1) 7 Jaw"~ & SJdlcr. \upra. note 6 ail. 

IN) Rcc~, supra, noIe 3 at 284. 
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a given area and time (rume",tôt More precl~t'ly. l'Umulatl\t' dkct~ h.\H' tWll 

charactcnMic~, Firstly. i..'umulati\e eftect~ .lppear \\hen eCll!ogl\.',tl Imp.ll't~ llC\.'ur Ml 

frequently 1I1 tlme or ~o deme!)' ln !>paœ. that atk\.'tt'Ù l'I.l\!>~"tl·m" Ùl'''pltl' a pl'.It 

re~"lenù~ to mcremental humam <lCllVltll'!'o and dnl'l0plllclll. ,,"Ill Ill) lolll.!l'f .Jh,prI1 

them. 16Z Seconùl). there ma) abo he ~u-calit'd "~)nt'fgt ... tH: dkl:t~" whlch an~l' 

when dltferent Impacts on the natural .IIlÙ MKla! t'mlmnmenl "lIltt·LICt".I<>\ A!> 

such, the Joint action of these etfects mL'lea,l'~ each (lll1er"" clll'rtlH'I1t.·:o.S. I/w 

Cumulative Impacts are a ~ennu~ matter ot nJncern. It !>hllUld he l1otnl, III 

particular, that the more ~igntticant envmmmentai prohJem~ prt'~l'Iltly t'XI~tlllg art' 

the result of cumulative Impacts: glohal warmmg, Olone dcplctlorl, l(l~, 01 blologlc"l 

diversity and aCld rain repre~ent cumulative ettecb Dt a range oll'wnomlC actlvltll:~ 

takmg place around the world.th~ 

With regard to ElA early cnvmmmentai a:o.sc~smcnt ... cheme:o. lélllcd III 

conslder the üddltlve and synergi~tJc nature ot sorne type~ 01 negallve cnvlfOnll1cntal 

161 P.J.B, Duffy, ed, Imtlal Assessment GUide, Federal Emmmmentai A\.\l'\\ment (mil R('vll'w 
Process (Ottawa Mmlster of Supply & SCrvICC~, IY&» Ihcrcmaftcr Imtlal A ... .,e ...... mcnl (juldel. 

162 N.C. Sonntag et aL, CumulatIVe Effeul A 1 leI Iment A Con/o.' Jor J-urther Rf'lI·tlrI Iz and 
Dew"opment. A Background Paper Prepared Jor the ('(Jnad/tln Envmmmentlli AI If'l Iment ('()um Il 
(Ottawa, Mml~tcr of Supply & Se rvKC:o. , 11)~7) dl .'5 I~onntagl, A(hll'vtnK .~uH(jmflhl(' /)nl'lopml'nt, 
supra, note 21 al 134 

16~ Sonnlag, ~upra, note 162 at 5. 

164 The interactIOn of thcse cffect'l I~ greatcr than the 'Ium oJ the umlnhutlon of Indlvldual 
effecls, 

165 Achœvmg Sustamable Development, supra, note 21 at 134 ln addition, (Jt hcr fallur ....... ulh ,t ... 

land clearance and tropIcal deforcstatlOn rClOforœ global warmmg and the dlo.,appcardnu· 01 
blologlcal dlverslty; Jacob~ & Sadler, supra, notc " al 5 



c()n~cqucnce,. Imteaù of the "proJcct ~pec)f1c,,16t} approach of an earlier era. the 

(urrent praLtICC 1\ to COn\IÙer the ImplIcatlon\ In terms of a much broader 

framework. )1,7 The ùevel()pment ot gUIlkllne" for the appral~al ot cumulative 

etteet\ wIll help to control the negatlve, IncrementaI con\equence~ ot relatlvely ~mall 

and even unrelateù, yet contlgu()u~ proJects.l(~ It I~ ab() Important to recogm~e 

that the cumulative cttects ot routme publlc and pnvate actlvltles may prove far 

more damagmg than the environmental repercusslOns of one large-seale 

proJect. l(~c) 

Ilowcver, a!o.~essing cumulative effects will not be a trivial task. It will require 

a total rethrnking of the "!lite-specifIe and short-term" perspectIve presently existing 

in EIAs. The ElA ~cope WIll have to move heyond the proJect level to programs and 

policle~, 170 as weil as hroaùcn its narrow spatial and temporal perspectlve. 171 

Furthcr, cumulatIve Impact analy~ls WIll only be meamngfullf ecological and social 

IImlts arc delmed. Rces notes that reglonal planmng wîll certainly be the best way 

to set hlTIltS. For example, il regJOnal plan could use the cntenon of "carrying 

\titI Sonnl3g. wpra, note 162 at 29. Ctrclh, .\upra, note 71 al 7. 

(h7 Rec\. IUpra, note 3 at 281 & 283. 

\tlX IhuJ. al 2X, ProJccts wlth potcnlJal cumulative Impacts are, for example,: (1) multiple 
lIcvclopment~ ln relltnctcd gcographlcal areas, such as rallway, highway, plpehne and transmission 
Ilne~ ln wrndor\ (2) Indu~lnal effluents cmltted mto a natural recclvlOg system. such as multiple 
I.uge and !tmall mdu~tnal efflucnt outfal1~ on a rIvcr system wnh Iimtted carl)ing capaclty, above 
whICh watcr qUdltty ~lamlarlls arc cxcccdcd. For morc \O<;lanccs, sec InUlal Assessrnent GUide, supra, 
nOIe'! al 25. 

1(1) Recl'!. supra, note" al 281 

170 A\ Boolhroyd obllcNcs. cumulative ctfect!ol Will not be effectlvely assessed as long as "pohcles, 
rq!ul.HIOn\ •• tntl managcnal dcdslOns" arc not mclulled ID the srope of ElA; Boothroyd, supra. note 
21 at 151 

171 Gardner. supra, noie 13 al 46-47. 
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• capacity" within which development and economlc tll'tIVÎt\l would he allowell. 1 ~~ 

At the same ume, proper management nt l'umulatl\e IInp.ll't!> will rClllllrc llnglllllg 

" l " h envlronmenta Impacts mOnItoring \Ion In t.'xl!>tmg rcgll1!1al tral11t'Wl1rb ln nrdl'r tll 

evaluate whether or not the \evel ut c:conOnllC ùcYclopmcllt ,11ll1 ,Ictl\ \tll.'~ art' Wlthlll 

the thresholds c~tabhsheù by the carrymg ~.'araclty. 1 i' ACl"ordlllg to Rl'l's. 

economic dcvelupments and actlvltlCS that do not e,(Cl'cd the carrymg caparlty III il 

management reglOn WIll be ecologH.:ally ~1l~tamahk.174 ln "UI11. the a~Sl'~Sll1l'Ilt 

and management of cumulative Impacts seems to operatlonah.le many ot thl' 

necessary pnnclples contained ln the concept ot sllstamah1e dcvclopment. 17
'" Il 

requires the adoption of a global and long-term approadl to the alla 1 y"' .. ot 

development and economlc eftects and It neœssltatcs momlormg and the 

elaboratJon of regional plans. Wlth respect 10 regllmal plans, 11 .,hould he l10lell Ihal 

Canada has no reglonal plans for the use and llevclopmcnts attcctll1g wt'Ilands, 

renewable resources or land use. Ali well ElA proœ~ses and asscssnwnt UCC1SIOl\S 

are taken in a vacuum without cJcar cnvlTonmcntal obJectIves. 1 7h As many I-:lA 

contributors have stated, cumulatIve Impacts as~es~ment IS a pronllsmg ;m'a ot 

development in the ElA proce~s that (;an open the dom tu sustamahlc 

development. l77 

1 n Achœvm!r Sustamable Development, supra, note 21 at 134-135 Howevcr, ~omc c(;()l()gl"t~ have 
cnticlzed the use of "carrymg capaclly", becau!oc of the dlfflcultlc!o to cstabh!oh appropnatc rnca.,urc", 
Global Sustatnablilly, supra, note 33 at 134. 

173 [b"i. al 135, Jacobs & Sadlec, supra, note 6 at 21. 

174 Ibid. at 135. 

175 Gardner, supra, note 13 al 47. 

176 Holtz, supra, note 11 al 102 

177 Jacobs & Sadler, supra, no le 6 at 20-21; Boothroyd. rupra, note 21 al 150·151; Gardner, 
supra, note 13 at 44 & 46-47, Achlevmg Sustamable Development, supra, note 21 al 133- J W. 
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(b) Development of the ElA process 

(J) A)) the Brundtland Report recognises, the reonentation of development 

(lnto more ~u~tainahle pat'1~ will reqUire "immense efforts ta inform the public and 

\'ecure il\ \Upport,·17H al hoth the natIOnal and the mternatlOnal level. Therefore. 

weil de~lgncd envmmmentai a~~e~sment rnechanisms must provide for mandatory 

puhlic participation ln proJect development prucesses,17Q thereby enhancmg the 

ahilJty 10 achlcve su~lamahle dcvclopment. 180 It seems 10 be that ElA is showing 

developmcnt trend~ geared at lmproving Its public participation aspect. For example, 

proccdural changes ln cnvmmmental assessment have been brought about by the 

growmg recogmtlon hy ail playcr~ that "traditlOnal" mechanisms of participation and 

dccision makmg arc Inadequate to deal with the complexities of modern 

environ mental protectJOn need~. As a result of different and often conflicting values, 

intcrest~ and nced~, the evaluatlOn of a project or activity must involve the full 

partIcIpatIon of ail concerned groups rncluding government, industry, environ mental 

organizatlons. aboriginal people and local communities. The traditional adversarial 

modcl, more gcared to findmg the "truth", has proven ta be inadequate in achieving 

the halance and consensus that is the essence of a socicllly, economically, 

178 Brundtland Report, supra, note t al 326. 

179 Gmadum Bar Repon. supra. note 37 at 6. 

I~O BrumJtlami Repurt, supra, note 1 at 64, The Importance of the public's right to know, to have 
free accesl't to information 10 envlfonmental malters and to alternative sources for techmcal expertise 
Will permn an Informel! public debatc, Can(~dzan Bar Report, supra, note 37 at 6, 
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environmentally and pohtically optimal solutions.l~1 Fm exampk. Ilh.'atmg a gl\l'!l 

facihty mlght be reglOnally neœ~sary. hut IOl,.'ally unw,tntcd 1~~ F,lnltty ,ttlllg 

commonly generatc!I the "NIMBY (~ot ln \-ty Bal,.'k Yard) Svndrort1l''' ,HIll :\IIMBY 

related I!lsues are generally medlUm-,calc pWjccb. 1 n the l'Onte'-t \lI t hc 1l'1Inai 1· L·\ 

process, ~IMBY issues lie heyond routine. tCl,.'hnically ba~clI a~~l'~'\l11l'nh and .m~ not 

automatlcally rderred for a full evaluatlon by a rcvlew panel. \)0;' Ali tlw~ ~lIggl'st~ 

that another track in the ElA procc!>s would he nect'!.,ary to ~olvc NIMBY d"plltl.'~. 

There is accordingly a growing intcrc~t In alternatlvc tmms ot dl!.putl.' 

resolutlon that will help to medmte !.uch "SOCial cont1lds". Collahoratlvl' 

techniques 184 includmg "conciliation" and "medllllùm" arc secn as attcmpts al 

direct, face-tn-face, voluntary negotlé:ltl()n~ hetwcen allmtcrc~tl.'d partlc~ 111 mdcr to 

build consensus, and ta reach agreements that arc acceptahle tu ail partIes. \He; By 

broadening its focus of practlce to mcludc con~ultatlvc proccdurc~ 111 ordcr to 

achieve partnership between the public and govcrnmental COmmUl1Itlcs as weil a!. 

181 Heanngs tend to be adver!)analm nature. They encourage the partlc, IOvolvLd lu IOlU' on 
their clalms and allegcd nghts, rather than promotmg a ... can .. h for a ..,olulIon, ~adlcr & Armour, 
supra, note 57 at .so. As It was stated, "the proces~ channe/.~ argument\ a/ong for - and· agmn\1 Imt'I, 
e.xaggerates rather than reconclles dlfference.l, and leaveç (0 a hoard or panel 10 rallOnalue ,hl' ('Vident (' 
and malœ declSlonJ or recommenaatlOns on wh ether and how fl propoHlI wlJuld proU'f'd", thui ,. 

182 ibid. al 1 

181 Sad 1er & Armour, supra, note 57 al 76. 

184 Sad 1er & Armour, supra, note 57 at forcword. 

185 Ibid. at 3. 

40 



with private ~ect(m, ElA schemes are indicating promising trend" towards 

Implementmg ..,u~tajnah)e development. IIS6 

(II) A ~ccond a~pect ot the mcrea~ed sophisticatIOn of procedural 

dcvelopment!'l In ElA 1\ the recogmtion of the crucial importance of "follow-up 

program.\". ln the paM, little attentIon was paid to the po~t-approval phase. 187 

Ilowevcr, thcrc I~ a ncw awarenes~ that there does not eXIst a precl!le understanding 

of the cnvlronment's reactinn, adJu~tment and response to "envmmmental stressors". 

Instead of contmuing to beheve m a non-exj~tent ability to make exact predIctions, 

the nccd mm.t he recognized for on-gomg monitoring and readiness ln deal with 

unprcdlctahle and unexpected outcomes through adaptive and mnovative 

management techmques. 1K8 Extending the scope of traditional EIAs to post-

proJect actions may hring many positive aspects. Firstly, it will be possible to 

evaluate the dccuracy alld u~efulnelts of the socio-environmental effects which had 

hecn prcdlctcd (and consequently reduce uncertainty). It will also measure the 

effectiveness and eftaciency of the technical and administrative aspects of ElA. 189 

Further, poM-proJect analysis WIll allow for the monitoring of cumulative effects and 

hring the often missing link between ElA and comprehensive environmental 

186 As noted by the Brundtland Commlssion, sClentlsts, mdividual clUzens, community groups 
and NGOs can play a vilal role ln movmg towards sustamablc development paths, Brundtland Report, 
supra, noIe 1 al :l26. 

1H7 B Sadlcr. "The Evaluation of Assessment: Post-EIS Research and Process Development" in 
Wathern. supra. note 39 at 1291heretnaftcr Sadler in Wathern]; see also, mfra, Chapter IV WhlCh will 
he de\OICd to Po~t-ProJects Analysis. 

IMS Rees, supm. note 3 al 282. 

189 Gardner. supra, note 13 al 46. 
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planning and control. l90 In sumo the mcrea~mg use nf "follow-up program~" IS 

another key to openmg the dom to a ~u~talllahlè tut ure. 

Once eXl~ttng ElA ddil'leneiè~ are addrL'~~ed and prL'~el1t .. trl'lIgth~ lIll'urrent 

ElA go on extending the ~copt' ot appheat;\ n a~ wt..'ll a~ l'lln~olldatll1g the pWl"l'dur.11 

structure. Envlronmental Impact A .. se!.!.ment w!ll prow to he a vrry dki.'tlVl' and 

efficient vehic1e in achieving the neccssary tran~lt1on to ~ll!-lta\l1abll' 

development. 191 

190 Ibid. al 46 citing Munro & al. 

191 Jacobs & Sadler, supra, note 6 al 17 & 20-24. 
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CIIAPTER lWO: THE FEDERAL ElA PROCESS IN CANADA 

A.INTROfJUCTlON 

Charter Il, a~ weil a~ Chapters III and IV will move from the abstract level 

to the more concrete revlew of one specitie scheme. Although ElA processes have 

heen implcmented ail over the world, the di!lcussion will be confined to the proposed 

new tcderal ElA !egl~lation in Canada. There are two principal rcasons for this 

chOlcc. 

Fir!lt, Cunadian ElA processes have udvanced beyond the experimental stage. 

For almost two decade~, the rederal government has required its departments to 

aS!lcss the potcntial environmental and/or socio-economic implications of their 

actl\'itlc~. Furthermore, every province now practices ElA. It is therefore interesting 

for a European to examme a North American process which can be considered well­

devclopcd when compared '0 tho~e implemented in Europe. l92 

Second, the federal government is poised to pass a new federal law on EIA. 

The decJ~Jon to revise the existing feder(\1 scheme was mainly engendered by two 

cvcnts: Canada was the first country to adopt the princip le of sustainable 

dcvelopmcnt, at Ieast notionally, us a goal towards which public policy should be 

aimed,l'H ln October 1986, the National Council and the Ministers of the 

l'l."! For fxamplf. lhe public parllClpatlOn compllnenlls nol glven the sa me Importance in Europe 
.I!I on lhf North Amencan contment. The Netherlands, however, have a broad and advanced EIA 
Ph)ll'~', Roh,""m. fupra, noie 38 al 22. 

\'1'\ Saumlcr,. wpra. noie 2 al 1. 
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• Environrnent created a National Task Force on Em'lmnmcl1t and El"onomy 

(l''TFEE).19~ Its Report wa~ puhhsheù In Scpt~rnbl'r 19~7. l" cn helon.' thl' 

presentation of the Brundtland R~'port tn the L'~ (~l'nl'fal '\lIscmhly.Il)" Anwng 

Its ~o recommendatlon!!, the Report IJentlfl~~ the nt'l'li lm th~ In~·n'.\M.'d ll~l' ot l'\A 

as a ùevlce for "environment-economy integratlon".llJtl Thu~. 11 Will hl' \IIt~ll.·~tlllg 

to determine if Ottawa has been con~lstent wuh Its clldor~t.'Illl'nt nt .'IlI~tallwhk 

development In its drufting of the new felleral ElA proce~~yl7 ln addltH Hl, a 

series of decisions by the Canadian courts, holdlllg that EARP ha~ "r/re Ion e 011(111''' 

and applies to provincially initiated dams, rendered the amhit ot the Gllldl.'lll1l'~ 

Order uncertain. This alerted provincial govcrnrnents 10 the pO~Slhlhty III 

encroachment by the federal governmcnt into provincml matters through FARP. 

Ali this suggests that it IS an opportune tlmc to analyzc the proPw.cu 

Canadian ElA. Space, however, does not permit a comprehensive analysis of ail 

aspects of the Canadian EnvironmemalAssessmellt Act. Thereforc, chapter Il, III and 

IV will only focus on the principal ElA scheme contamed ln the Act unlolds, Icavmg 

194 The NlFEE was composed of envlfonmenlal mmlSler~, ~eOlor Ifldu!>try execullvc!I, and 
representatlves from environmental organl1Altlons and academu; .... ; Canadlan Counell of Re\ourcc & 
Envtronmenl Mmisters, Repon of the NatIOnal Task Force on EnvITonment and Ewnomy (Ottawa, 
CCREM, 1987) [heremafter NTFEE report); T. HIll, ·Our Common Future. Rc~haplOg Canada'., ElA 
Proce!lS~ (1988) 8:3 Env. Impact Ass. Rev. 197 al 197IHIII). 

195 Starke, supra, note 27 at 48. 

196 Canadzan Bar Repon, supra, note 37 al 7. The NTFEE Report I!> con"ldcred a mllcMone hy 
the government and mdustry. The envlfonmentdh~I!I arc, howcvcr, "U\PJ(.IOU.., ahoul Il, .,CC, Rec\, 
supra, note 3 at 280. 

197 T. Schrecker, ~The Canadian Envlronmental A.<.,~e'!lmcnl Act: Tremulou.\ Stcp Forward, or 
Retrcat lnto Smoke and Mlrrors?" (1991) 5:3 C.E.L.RS (N 5) 192 at 1911Schrcdt'rl 
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• 

• 

a!)idc othei- po!.!.ihle ElA pr()ce!.~e!) mcluded in the CEAA. 198 The procedural 

Mer!. ~harJng the princIpal ElA proce~~ will be explored startmg from the 

él!)!)Umpt1<m tha! only a ~tr()ng ElA ~chemc can en~ure a move towards su~tainable 

de"c/opment. JIN A~ ~uggested In Chapter J, there is con~lderabJe disagreement 

a~ to what c()n~titutes 'lI~tainable development and Its specifie implicatIOns are still 

not dcar. Wtllle the jollowmg review will not attempt to establish a practical 

defmitjon ot ~usté.linahlc development in the ElA context, it will nevertheless 

examme elements of the ElA process which are conducive to sustainable 

devclopment, and clauses which are inimical to its enhancement. 

J91l Seclions 1 to 39 & 55 10 63. Among the various ElA processes possible under the Act, the 
followmg arc mduded. the cnvironmcntal asse~smcnt process of a project which requires the 
approval of the Cabmet for the Implementation. for examplc, the bsuancc of a permit, wlll be 
dc\c1opcd by rcgulallon; s. 5(2) & s. 59(g). Crown corporations ln s. 8 and CommlsMons in s. 9 shaH 
cnsurc that an ElA lS conductcd in accordancc wlth regulatlons made by t!te Govcrnor-m-Council; 
s. 59(J)-(k). Thcrc IS also a ~pcclfic eV<lluatlon system for projects havmg transboundary 
cmmmmcntai cffccts whll:h provldcs for cuher a rcvicw panel or medlation; s. 46-53. Furthermore. 
the CEAA contatn~ provI~\Ons modifying the gcneral ElA procc~s when mterJuflsdictional issues are 
at ~takc It provldcs for Jomt-rcvlcw panels or medlatlon betwcen the federal government and 
anothcr JUfI!'IdICllon. ~uch a~ a province. s. 40·42. 

llll) Indccd. Ihc Brundtland Commission caUs for tougher and extended environmental 
rcgulalion~. Bnmdtland Report, supra. note 1 al 330. 



B. THE NEW FEDERAL ElA ACT IN ITS HISTORICAL CONTEA\7 

"[ \H11l1 to cmplzas;;::c (hal the IICU: Aer If/Il go mucll funllt'r tllim 
(he original Guidelincs. ln faet, tlzis legi.\lllriol/ lInd Rt'/imn Pac4agc I.vill 
resll/t in ail ellvircmmental Cl.\SeUmellf procc.\.\ whiclz Ï\ more pml'crfid ;1/ 
ilS impact O1l deci.\iml makillg thall llllV otlzc:r t'1I\'lrOIlI1lt'lI/lil llS.\('.WIlt'1II 
ill the world".200 

Is the proposed CEAA exemplary envlronmental kglslatH ln'! Doe!\ 1t go Illll,-'h 

further than the earher tederal ElA process'! Does It ensure the promut IOn of the 

principles of sustainabk devclopment'! These questions Will he ulsCllsseu heillw Hl 

the analysis of Bill C- 13. 

The Federal Government established a federal ElA process, in the hcginning 

of the 1970'5. Responding tn a 1972 Task Force Report on Environrncnt Policlcs ami 

Procedures,201 Ottawa enacted an ElA schemc hy way of cahinet directives, 

passed in 1972, 1973 and 1977.202 In 1979, an amendrncnt to the (;(}\'('mmellf 

Organizatioll Act brought the first statutory hasls lor teùeral ElA. Section 6ohligl.'d 

the Minister of the Environment [MoE] tn recommend programs to the Cabinet 

ensure that new federal pro]ects, programs amI actJvltics he lIuhJt.~cted to an 

200 "Statement of the Honourable Robert de Cotret, MIOI!.ter of the Envlfonrnent, IntroduclOg 
the Canadlan Environmental Assessment Act" (June 18, 19(0) al f> (heremaftcr MlnI..,tcr'~ Slaiemenq. 

201 This Task Force was crcatcd by Envlronrncnt Canada, the Federal Dcpartment of the 
Environment. Il completed Its report ln 1972. The Ta~k Force propo .. c<.l tha! the l)f()œ~ .. bc 
enshnncd an leglslallon and lhat a proVI~Ory ElA program he e..,tahh~hed hy Cahtnct dlrc(llvc ln Ihe 
interim. However, the federal respomc to the report wa .. a much more {hluted prolC~" than the one 
proposed in the report; Ernond, supra, nOle 52 al 232; McCallum, IUpra, note 4X at ,Xl! The report 
IS classlfled as oonfldcnllal by the govcrnment. 

202 Directives of June 3, 1972 and Deccmber 20. 1 Y7l, ~ee Enlllronmentai Approval.s. lupra, noIe 
45 a t lA. A 1977 directive made only mmor rCVI~I{)n~ to the proœ~" JA Robcr1\on. Envlronmenta( 
Impact Assessment ln Canada. ProposaIs for Change. Back~"oun.t1 Paper - Relellrch BranLh oJ Ih(' 
Ltbrary of ParlLament (Ottawa: Supply & Serviœ~, 1990) al 2IRobert,onl. 



ElA 201 ffowcvcr. the modlfJca tlOn ot the G()~'emment Organizatiol/ Act did not 

change the admml,trative ,tatu~ (lI the feùeral ElA proces~. In June of 1984. the 

J:mirr.JIlmelllal A\leWnellt mld Reriew ?roce,I,1 ot tht: GUlùellne~ Order adllpted 

unuer the GOl'emmcnl O~UlllZa[ÙJll Act, replaced the tormer dlrectlves. 204 

:"-J()nct hek~,. the teùeral ElA pr()cc~~ remamcd an admIni~trative procedure.:!05 

The rctorm initIativc~ of the prc~ent proces~ began in 1987, embracing bath 

the ~tTuctural and procedural aspects of the EIA. 206 On June 18. 1990 Bill C·78 

201 lltc Govanment OrwmlZa/lon Act, 1979, S.c. 1978-79, c.13. part III, s. 6(2), now known as 
Ihe Dt'I'mlnœnt of the Ennronment Act. R.S C. 1985. c. E-lO, S.6. the enabling section has bcen 
repealed hy S. 146 orlhe Canadwn Envlronmental ProteC/lon Act. R S.C.1985 (4th Supp.). c. 16, Lucas 
& Fran~on. wpra, note 73 al 995-9; CELA News/euer, Feb 1979, Issue 1 al 1. The acronym MoE 
Ihroughoui Ihl:-' thc~l\ WIll reter 10 the Federal Mlmsler of the Envlronment 

204 Il 1\ 10 IlJX(). th,lt FEARO ,tarted Ihe reform of EARP. Indeed, envIronrnental and abongmal 
grollp~ hy Ihc end 01 thc 1470\ cxpre~.,cd lhcir dl~~atlsfact\()n wlth the felleral ElA pr~œss, The 
\accnmg pha\c. for 1O~lancc, wa\ round 10 be ad hoc, ~ccrcl1ve and no conscnsus cXJslel' among 
rederal .Jgefll:lc!'> a., ln what typc~ of propo\al n,;cded mllIal a~scssment, sec T. Fcnge & G, Smith, 
"RclormlOg Ihe Feùeral En"lfonmental A'I~e~~mcnt and Rcvlew Proce.,~" (1986) 12 Canadwn Publlc 
Po(uy 5% al S4X r·EARO I~ the Federal Envlronmenlal As),cssment RCVlew Office WhlCh 
adrmOl~tcr\ Ihe prOle\~ Iherclnafter FEAROJ. 

20" In"lItUtlonal bamcr., madc the MuE and FEARO propose mmor retorm~ to the proccss. 
Indccd. ccrtam federal agcncle~ fearcd the 10),), of thelr Importance by thc enlar gement of the scope 
01 Ihe fl'deral ElA procc!o.~ The National Energy Board, the Department of Energy, MinCll and 
Re~ouH.c,. FI!lhcne~ and Oœans, Indian AffalfS and Northern Developmcnt among others, showed 
a ~Irong rclutïanœ 10 the Improvernent of EARP; Fenge & Smith, supra, note 204 at 599-602. 

206 ln January 1987, FEARO c),tahh~hed a ~tuùy group whlch revlewed the proccdural 
rcqulfcmcntl! In thc publle rcvlcw pha~c of EARP; Study Group on Envlronrncntal As~c~sment 
Ilcanng Proccdurè~, Puh!tc Revte!'.': Neuher JUd,CW( nor Po/wcal, but an Essenflal Forum for the Future 
11' the Enl'mmmcnt· A R(;'port Concemmg the Refoml 1'.1 PubliC Heanng Procedures for Federal 
Enl'lrvnmt'n1lI1 Asse,muent ReV/ew~ (Ottawa: Supp1y & ServIccs, January, 1988) Iheremafter FEARO 
Sludy Groupl. Th ... \amc year, the then Mlnlster of the Env!fonment rclcased a dISCUSSIon paper 
\\hllh Intl'ndcd 10 rcform the eXI~tmg proccss; EnmonrncnI Canada, FEARO. Reforml11g Federal 
!:'I1I'/ronml'l/lIl( A n(,ll//Im! - A DISCUSSIOn Paper (Ottawa: Supply & Servtcc~). Public meetings and 
a Natlon.1I Con~ullallon Work.\hop on fcJeral cnvlronrncntal as~cs~ment reform then look place ln 

Oll .. ~a ln May ll)~. FEARO. The Ni/tlOnal Consu(tatwn Workshop on Federal EnVlfonmental 
AI\('\.\nlt·/I( Rt'll)ml - Repon of Proceedzn~s (Ottawa: Supply & ~crvicC),. 1988) [heremafter National 
Con!o>ultaltllnl. Emmmmentai Approvals, supra. noIe 45 at 1.9·1.10. & 6.12. 
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was introduced In the House of ('ommons.~n" Orrn~ltlOl1 10 the Bill wa~ 

widespread. The prIvate M~(tm. the CUn~l'f\.,ltIW~.~tll'\ the pro\\l1Ù'~ ,Ind 

envlflmmentalt~t~ cntlClzed many ~hortwmlI1g~ lOIlt:lllll'd nt tlll' dr.llt Il'gl,I.ltHltl. 

Indel'd, em lronmental a!'J~(lClatlnn:-. womkrcd \\ helher I[ rq1[l'~t'IItl"d .III 

lmprovcment o"er the GUILld1l1t', Orul'r. 20
'1 Althpugh allll.'ndlllL'nh hl the Btii 

were reka~ed hy the Mml~ter m O(toher and Dt.'ccml1l'r IINI. l"l1\II11l\llll'l\tal 

interest groups !'Jtll! did not support the future !l'gl~latlllll,'~J(l On MardI l" I(N~. 

Parliament pas~ed the CunaJul/l EIl\';rmmzt:lltal A\.\t'\\I1l('f1f .·tel 1< ·L·1.·t 1. wl1h:h was 

adopted hy Sel/ate in June and receivcd Royal A~~ent on June 2.\ 1992.:1 1 

207 M.J. Jcffery. "The New Canadlan Envlfonmental Al.~C~l.mcnl Act - Bill (,·7X A DI,appOlnllnA 
Response to Proml~cd Rcform" (1991) 36 MeC/li Law}ournlll1070at IOX2 jJelleryl Sec Bill (·-7X. 
An Act to Establtsh a Federal EnmonmenJal A!>sPI.lmenJ PrOfe.I.I, 2d SC\', 1~, h Pari. IIlIN 1/0 

[hcrcmafter Bill C-7S). Bill C-78 dled on the ordcr paper, hut wa~ rcmtrodutcd 10 Idenr !L.II tcrrn\ 
as Bill C-13. An Act 10 Establzsh a Federal Emmmmen/IJ/ ".h IPHlI/l'nI Prou \ \, \rù Se~." q th PMI, 
1991lhercmaftcr the CEAAJ. 

20tl G. York, "ToTlcs RC!->l~tlng Changc~ 10 Bll\" The ITorontol (ilohc and Mail (\ Den'lOhcr 
1991). 

209 Environmental Asscs~rncnt Caucm, Refomung Federal EnVlronmentll1 A\\PWIlt'n1 (Ollawa 
The EnvlTonrncntal ru~cssment Caucu~ on thc Cana<1tan EnvIrOnmcntdl Av.,c.,.,mcnt At!. Bill ('·71<. 
1990) (hcrcînafter CAUCUS!; T. Vigod. Subml.lSUJnI of the Canadu/n Envmmmmlall.aw A 1 I(I( wtum 
to the Special Commlllee on Bill C-78, The Propmed Canmluin EnvlrfJnmmtal AllI'llnlenl Ali 
(Toronto: canadlan EnvJronrnental Law A~~ollatlOn. 1tN() IVlgodj. W J Andrcw~ & A IIll1ycr, 
RecommendatlOns for Impro~'ements to Btii C·7~, the Cllnlld/(/n Envmmmmtai AII/'Iln/mt 1111 

(Vancouver. West ('.oast Envuonmcntal Law A.o.,~()lIal1on. I<J'JO) IAndrcw., & 1 fillyeri 

210 R. Lwdgren, Prellmmary Re\pon~e of the Cont/duln Envmmmentall,(/w A\\lIu(l/um ftJ IIIf' 

Legtslatzve Cammmee on Prapo5ed Amendrnenl.\ lU Bill C / ~ (the (',madwn En vmmmt'n/(/i A \ \1'1 Immt 

Act) (Toronto: CELA, Oct 1(91) [hcrcmafter Lmdgrcn/Ou 911; R LlOdgrcn, Suhml\\Uml oJ ,hl' 
Canadwn Envlfonmental Law A~S()ClatlOn Regardmg Bdl ('-/1 (The Canadum I:nvmmmmtlli 
Assessment Act) (Toronto: CELA, March 1992) (herewaftcr L/ndgrcn/Marth 1 (jCJ21. 

211 "EnvHonmcntal Asscs~rncnl Act RCCCIVC~ Royal A.,,~cnt" (1992) 15 ALL:RI al 4 l'Of (he 
purposcs of thls ~tudy, rcfcrcncc WIll be made to Bill C-\1 or the CEAA whcn dl'>LU"H1g the lall.,.,r 
versIon and, to Bill C·78 whcn spcakmg about the dralt Itro.,l mtroduu:d 10 the Hou,c (lf ColOmon.., 
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C. TIIE CANADIAN ENVIRONMENTAL ASSESSMENT ACT:THE PROPOSED 

FEIJERAL ElA PROCESS 

The prop()~ed Ct."AA I~ the tJr~t federal ElA law in Canada and It wJ11 most 

pruhahly wme mto force ln January 1<)<)3. The CEAA ~ets out the requirements and 

the rf()Cl:dure~ 01 the tcdcral cnvmmmental a~~es~ment process, as weil as the 

rc~p(}n~lh!lltlc~ 01 the partlclpanb therem. However, the Act only de~cnbes the 

tramcwork 01 the ElA proce~., and subsequent regulations and manuals will 

complement the leglslation and provide procedural detalls.212 For example, 

rcgulat)(m~ WIll pre~cnhe whlch proJects are excluded from the mam ElA process 

dcscnhcd in the CEAA because they have only insigniflcant environmental 

ettcct~:~ 11 The drafting of two other regulatlon~ IS presently receivmg a lot of 

attention lrom cnvironmentaltsts and the public.2I4 Indeed, the "List of Federal 

Slatule.\ ana Regulatiolls" (the "Law List") and the "Comprehensive Sludy List" (or 

eSt) are esscntml in scttmg out the scope of application of the proposed Act.215 

The l.aw LI~t will contain the provIsions of any federal Act or any regulations that 

conter powers, dulies or functlons on federal authorities, the exerClse or 

pertormance ot which Will tngger an assessment under section 5(1)(d).216 The 

212 FEARO 1'> prc~enlly c1aboraung manuals for follow-up programs, for evaluaung what IS 

nm"'ldcred a ~lgntflcant advcr~c cnvlronrnental effect and for the assessment of cumulauve impacts; 
Pcr~onal ('ommuOlcallon wllh B Hobby, Legal Adviscr al FEARO (July l1st, 1992) [Hobby]. 

2\"' S. 7(a) & \. 59 (e)(u). 

21~ ln Janu.H)' and Fcbruary 1992, 15 rcglonal workshops wcre hcld by FEARO across the 
country to obtam public mput, FEARO, The Camldwn Enwronmental Assessment Act: a Regulatory 
UpcJme (Ottawa: FEARO. June 19(2) at 3 Ihereinafter FEAP.O Update); C. Boljkovac & K. 
ülmpbcll. Commentj o/the Canadum En wronmental Law AssocUllIon on Two Dra!t RegulatlOns Under 
Blfl C-I ~. thl' Proposed Canlldllln Ennronmenral Assessmctlt Act (Toronto: Canadlan Envlronmental 
Law A ... ~oCl.ltlon, 19(2) [hcrcmaftcr Draft RegulatlOnsl 

'\'; ~ FF.ARO Update. supra, note 214 at 3. Il should be notcd. however, that a draft 'excluslOns' 
lI~t ha~ ~CI 10 he rclea ... ed by FEARO 

21b S. 59(1). Furthcr dlSCUSMon of the Law List WIll be provlded when examining para. 5(1)(d); 
!occ, m/m, note 292 and accompanymg text. 
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CSL will mclude the proJects or clas~es ot proJel't~ tha! will autom,ltleally hl' 'lIhJl"'( 

to an a~sessment hecau~e of the ~Igmttc\\n~c nt thl'Ir l'l1\lrnnnll'nt,1I dtl'l·h.·~I' 

Finally. although the CEAA Will hrmg dlf1t~· ~()ml'\\, h,11 \\ 11Ieh pnlJt'l'h tnggl'f .1Il 

ElA under the kderal Act. Il I~ e:\pected (hat man~ jUmdh:tlnnal qlll'~tl\lm. ~ul'h .I~ 

the ambit and depth nt a vahd felieral a~~l'~~mcnt. WIll hl' aÙdrl'\),t'ù III C.lIlaÙI\\n 

court rooms . .:!IH 

D. THE ElA PROCESS VNDER THE CEAA 

Procedurally, the CEAA is not dramatically different trom EARP,21'1 Both 

processes art! divided into twn mam phases: (1) Ille illitil1/11.\.\C.\.\I1WII ( or 'iCrccl/itlg) 

and (2) the reriew panel or the mediation,no Howcvcr, thc~c two pnrlclpal phasc~ 

consist of many elements, For the purpme ut thl~ ~tudy, the ElA pro(C~s ut the ncw 

Act will be described in five procedural stcps: 

217 S. 21-23 & para. 59(d). A short analysl~ of thc comprchcmivc \ludy Will hc provlded later 
in this chapter. 

218 J. Hanebury, "The Supreme ~urt D\!cblOn JO Oldman RIver Dam: Morc Plcœ, ln (he PUllle 
of Jurisdlctlon Over the Envlf(mmcnt" (1992) 37 Resourcel the Newl/etIl'r oJ thl! Cllntlduln fmI/luIt' 

of Resources Law 1 al 5 [hereJnafter Jumdlctwn o.'er the Envmmml'nt) 

219 Schrecker, supra, note 197 al 212 

220 EARP does nol mclude medlatJon Schrctker. IUpra, note IlJ7 al 209 & 2n AdmWl.,lrallvely, 
EARP lS over~een by FEARO WhlCh IS mdcpcndent from Envlronment Canada and report'. dtrcttly 
to lhe MoE. The CEAA replaces FEARO wJth a new agent)' . The C'anadlan (~nvlronmental 

Asses~ment Agent)' [the Agent)') whlch 15 undCl the rc"pon"hlhty of the Mlm.,ter, although \eparate 
from Envlronmcnt Canada. SectiOm. 57-60 'tatc the dutle., and ohJct'" of the Agenl)' A., lor 
FEARO, Us role I~ only advlsory. FEARO, "Federal Envlronmcntal A.,.,c.,.,mcnt Rcform - bll ~hLCI 

#1. KCI Advanccs of Reforms Over Currcnl Envlfonmcntal A.,.,e.,.,ment and Revlt;w ProLC.,., at 1.2 
(June 1990) Ihcretnaftcr Fact Sheet); Luca~ & Fran,on, IUpra, nOIe n at 995-12, Jcffcry, lupra, noIe 
207 al 1083 
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(1) 17ze \Creenillf{ of a prupmed undertaking or aClHlly: (2) the conduct of the 
emlf(Jllmellla! (H\C\\menl and it\ re\'/ew,' (3) Ihe a\Se~~meni decision; (4) the re\,'iew 
01 Ihe al \e\ \mcnl dcCÎ\Î()1l and (5) fhe enforc emelll of the a.He.~sment decisioll and 
jollm",-up pro;.;ftltm. 221 

'1 he !Ir,t mrcct will he cxammcd In thl~ charter. while Chapter III WIll 

an'llyze pOlnt~ 3 and 4, A crItJ(.jue of the provl~lom for the enforcement of the 

a~scs~mcnt I.Jecl~)(m and the follow-up program~ will he discussed In Chapter IV. 

1. The Screening Phase 

"ScrCl.'llIIlf{" 1), the pre-aSM!SSment of a proposed undertaking. It involves 

rrchmmary cnvironmental evaluatlon, usually hased on eXIsting data. It is aimed at 

determmmg whethcr a proJcct, because of Its s\gniflcant environmental 

1 1 ""'2 repcrcu),S\O!1)" ~hould he ~ubJccted to more JetaI cd enVlflmmenta asses~ment.~-

ln order to lIndcr~ta!1d thl~ phase, the following que~tlons must be answered: 

(a) W}UJI .\}wulcJ hl.' aS.\e.\sed? (b) Mw SllOUld cOllduct titis pre-environmelltal 
(/,~.~e.\.\fnl."lI! (c) To W}lOm does il apply? (d) Wlziclz situations will trigger the process? 
(e) lIow ... /umld \'creening he done? (d) is il po.\Slble to review the screening decision? 

Thc!olc questlon~ will hc addressed bclow. 

(8) What should he assessed: 

In order to know what should he assessed three points must he examined. 

Flfst. the breadth of the notion of environment in the Act? Second, the types of 

.!21 Hunt ,u~c~led 'IX proccdural stcps gencrally found ln ElA between junsdicUons; C. Hunt, 
"A Note on Envlronmental Impact Asses~mcnt 10 C<lnada" (1990) 20 EnvlTonmental Law 789 al 791 
IhcrclIl.lltcr HuntJ 

.!.!~ Lu~a~ ln CI.uk, .IUpfa, note 66 al 149; Hunt, supra. note 221 al 791. The followmg definition 
." round ln the Imhal A~l\e~l\ment GUide' "Screenmg lS a sy.Hematlc. documented assessment of 
('nv"onmt'tltal mlpl/(jj(/(ms of il propowl, mcludmg the slgmficancé of ad\"erse enVlTonmental 
um.H'llu('na.\", Initiai N.!>cssment GUide. supra, note'? al 3. 

51 



activities evaluated'? Third, the factors to he taken into aÙ'ount ùunng thl' 

prelimmary asse~srnent'! 

(i) The Jejilliti)fl of clll'ironmellt ail" ilS l'cope 

All ()h~elVeÙ ln Chapter l, the nutlon ot "t'III ;mmllCIlt" h.l~ cvolvl'd 

comiderably over the year~. Toùay, dl~(u~~lons ahollt envlronment l)lIaltty are Ilot 

limited to hiophysical surrnundlng~. hut alsn mc!ude tt1l' Cllmml1ntty'~ l'ulturaL ~ol'Ial 

and economlC consequences of envlronmental ch,lflge~:~2' t\~ FIA I~ Il t11l'thlld 

of identlfying the en vironmeJlll1/ comcquences nt an actlvlty, the notlllll ot 

environrnent lS central to the eftort and must be malle dear. ln tal·t. the ddlllitloll 

of environrnent can conslderably atfect the ~copc of the pnH.:c~~.2.!4 Thl1~. a hlOad 

definition ot "environment" IS an essentwl component ot a multl-taccted 1:IA. Wllldl 

will not only examme ecological impllcatllms. hut abo ~oclo-cconO\ml' • .lS weil a~ 

cultural or aesthetic changes caused hy ùevelopment proJect~ and actlvltll"S. 

The new CEAA, unlike EARP,22'i det\l1e~ "eIlHronmelll".22.6 The notu Hl 

of environ ment used ln the CEAA 15 the ~ame a~ the one tound in para. 2( 1) !lt the 

Canadian Envirollmental Protection Act,227 Ilowever, thl~ dctinltlon ùoc~ n( lt 

include the social, economlC, cultural or hUllt environrncnts, hut IS Ilt11lteù to: ( 1 ) 

land, air, water, including aIl layers ot the atmospherc; (2) ail orga/lIc and morganic 

223 Holtz, supra, note 11 al 96. Scc also Ju~IICC La Forc~l ln the S C (' Oldman River ul~e who 
~tated that the "cnvlfonmcnt" is a dlffu~c notion that Qlnnol he conhned to the hlOphY"ILaI 
enVlronmcnt aJonc; Fnends orthe Oldman Rn'er Soucty v Canada (MlnI.lter of Tram{JoN) 119921 1 
S,C.R. 4 at 37. 

224 Accordmg 10 Hanebury, th..: broadcr the dcfmJllon 01 envJronrncnt, the wlder the .. wpc 01 
an assessrncnt of cnvHonmcntallmpacts, 1. B. Hanchury, "Envlronmental Impact A .... c~ .. cmcnl 10 the 
Canadlan Federal System" (1991) 36 McGlll L. J %::\ al lJ6X 

225 lbui. al 970, 

226 S. 2(1). 

227 S.2(1); Hancbury, supra, note 224 al 978. 
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matter and livmg organi!lm~ and (3) the interacting natural systems that include the 

compone nt~ rekrred in (1) and (2). Environmental gr()up~ have recommended the 

mloptl< Hl ot the ocllmtlOn tound ln the OntarIo Em irmzmenlal A.\.\essment Act in 

oroer tu Include ~()clal, economlc, cultural or hullt envInmments.22H The Cl:.M 

ill~() c()ntalll~ a oc!lmtHln lor "ell\.'Îmllmelllal effecls" and "eflvÎronmelllal asse.umefll". 

The~c three dctll1lti()n~ ~cem glve a hroad ~cope to the process.229 For example, 

rcspondmg to environmentalI~ts' cntIcl~ms and natIves witnesse~, BIll C- 13 has 

amended the carlicr dehmtlon ot "ef!vironmental effects" by making thlS expressIOn 

to rcad a~ follow: 

"chllllge Ol! "eallh, .wcio-ecof!omic conditions, Olt plzysical and cultural heritage, 011 the 
c:urrelll u.,e of lands and re.HJurce for Iraditional purposes by aboriginal persons, or on 
lIlly "iIruclure, "';te or thù~ Ihal Lv of historical. arclzaeulogical, paleuntological or 
architectural \'iwziJïcaflce". 0 

The IncOrporatIOn of "traditional abonginal uses of the land" seems ta be a 

sigmfH:ant stcp ln acknowledgmg and accommodatmg native rights.231 In addition, 

it should he notcd that the protection of indigenous and tribal peoples life-styles is 

22X Lmdgrenl March 92, supra, note 210 at 2. The notion of cnvironment. under para. l(c) of 
the Ontllno Envlronmenllli Assessment Act. includes: (i) au, land. water; (ii) plant and animallife, 
mcJudmg man, (Ill) the ~oclal, economic and cultural conditions that influence the Iife of man or a 
wmmunuy. (IV) any hUlldmg, structure, mach me or other dcVlcc or th mg made by man; (v) any sohd, 
hquld. ga ... odour. heat. sound, vlbratums or radIation resultmg dlrcctly or mdlrcctly from the 
alilvllIc!\ 01 man. or (VI) any part or combmatlon of thc foregomg and the mterrelatlOnshlps betwcen 
any IWO or more uf them. m or of Ontano. The deflOltlOn of the cnvlfonment m s. 1(4) of the 
Quellcc's EQA I!\. on the contrary. very narrow and mean~: "The water. atmospherc and sot! or a 
wmhmatlon 01 any of them Of. gcncrally. the amblent milieu wlth whlch hvmg SpCCICS have dynamlc 
relatIOns". EQA. supm, note 75. 

n9 
~... ThIs IS a r~p()n~c to the Cact that the pnme conccrns rc\ated to a proJect are the features 

pcrcclvcd hl have hcalth. safety and SOClo·cconomlC Impltcauons; Robcrtson, supra, note 202 at 7; 
IntUal A. .. !\c~~mcnt GUIde. supra. note 161 al 20. 

2~O S 2(1)((a). 

2.1\ J.J. Charest. Addrcss (legIslative Commmee on Bill C-13, 19 June 1991) [unpublishedl at 
.. Ihcrcln.lftcr Mml~\cr's Addrcssj. 
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• also an objective of sustainable devclopment and ln thls reSpt'ct the CEAA is 

responding positively to the Brundtland Rep{)rt.~-'~ 

(ii) HI/tat kma of lIcrù itit:s (4 re .\Ubjecf t() (m ElA '! 

The CEAA ~eems 10 have a more rC!ltnctlve !ll'OpC hl'n' than b\RPY' 

It requircs. In s. 4(a) and s. 5. the as~e~~mcnt 01 "projecH", dcfllll'd III s. ~ 10 nu.-an 

''physical works" or "phY'Iical actilitic.\". Con~equcntly, the evaluatloll ut gllVl'rnm~'nt 

policy lies outside the CEAA.B~ Critlcs of the dralt kgl~latlon han' COI\!lIÙl'fl'd 

the exclusion of government policy a~~e~~rnent olle nt the mo~t SlgllltlGllI1 

shortcomings of Bill C·13 and as a step backwaru t rom the dctmltloll ot "prnpo~al" 

found in the Guidelines Order.23
c; The a~sessment of poliClcs, plans or prngrams 

• is considered important as conceptual pr()posal~ mntam the ~el'd~ lor 1 uturc 

"projects" anu have consiuerahle, albeit indirect, cnvmmmentai Imphl'atHmsY" 

For examplc, agncultural policlcs providing for tarm ~Uh~ldlc:-, may ellLïluragl.' the 

use of fertilizers and pesticides that Will, in turn, mcrcase Mlli ero~lon and dcplctc 

sail nutritient.237 Secondly, by assessing transport policies, rather than ITwrcly il 

232 Brundtland Report, supra, note 1 al 12 & 114-1h. 

233 EARP apphe~ to "proposaIs· defincd ln ~.2 a~ indudmg "any Initiative, undcrtaklng or actlvlly 
for which the Government of Canada has a deçl~lon maklOg rc .. pom~lblhly· EARP, thcorclIcaJ Iy, can 
apply 10 ail elJgible federal program~ and proJeCls. If they lit wlthm one of the ulIcgonc ... ln 'l, fi 

Cuclli, supra, note 71 at 94. However, pracucc ha~ ~hown lhal only ... peuhc pro)CLI .. have hecn 
asscssed under EARP; Rees, supra, nOIe 3 at 281. FUrihermore, 10 An,..,'U~ v ('anlUlll, Il wa ... dCllI.lnl 
that the Guidchnes Order was nol btndmg on the Govcrnor-In-Counul ln Ihar ta!lC, Ihe (~jhlnel 
issued an order under s. 64 of the NatIOnal TranJpon ALI, II}X7, RS C , 1 <JX5, ç 2X nrd ~upp ) whllh 
requlfcd VIA Rail to chmmatc or reducc certain pa~~cnger ..,crvlœ~, Angu, v. Canada !lWOI '"\ Jo.{' 

410 (C.A). 

234 Jeffery, supra, note 207 at /086-87. 

23S Con!tequently, they recommendcd that the nOllon of propo.,al a~ lound ln EARP he 
malnlamed, VlgOti, .,Ipra, note 209 at 5; Lmdgrcn/Man.h 92, supra, note 210 al 2·\ ..,cc al,,) 
Schrccker, supra. note 197 al 224-227. 

236 Conslder the possIble envlronrnenlallmphcallons of tran"'portalJon, International trade, tax 
incentives, encrgy productlon; "CC Rees, supra, note 3 al 281. 

237 Schrecker, supra, note 197 al 224. 
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• 

partlcuJar prOjcct, It I~ pm~lhlc te> éJ\k whelher expected environmentallmplicatlOns 

!lhoulcl occur or not. At the proJcct levd. however, the remammg l~sue to examme 

I~ wlzere the envln mmcntal ettect~ wIll appear. 211i Further. the evaluatlon of 

governmcl1t progfilm~ would proVI(Jc for a broad examlnatlOn of alternatives, ~uch 

a~ changtng t undamental pohcy direction!!. A.,~e~~lng off!lhure 011 and gas dnlling 

exploratIon and productl()n, tor cxample, coulcl take mto account alternatIve courses 

of actIOn, ~uch a~ economically competitive program!l to Improve energy efficiency, 

rat her than J u~t a~se~smg anothcr mean~ to develop enerhry production hy land-based 

oil clnlltng.219 

Interc:-.tmgly, the mformation package accompanying the: legislation states that 

an ElA of policies and programll wIll also he established.240 The Government 

ju~tlticll the exc\u~ion ot the pohcy assessment in the CEAA by explaining that such 

as~essmel1ts rcqulre very dltferen t procedures t'rom thase used in proJect evaluations. 

ln acldltlon. It ~hollkj he noted that a~se~smg government programs by policy and not 

hy law t1ow~ threctly from the parhamcntary ~ystcm of Canada where Cabinet's 

dccIslons arc secret. 241 Allowing such decislOns into the court room would 

lundamentally change the con~titutional charactensttc of Canada which is not the 

purpose of thls Act. 

The ElA reform package explains that na statement of environmental 

implications tm each new policy and program will be made public when the new 

~.lH ln addlllOn, the as~essmcnt of conœptual proposais allow more tlme to colleet and analyze 
the nccc,,~ary cmIronmcntal data; !tCC, DECD, Antllysis of the Em'lTonmenta/ Consequences of 
Signifie/mi Puh/u {mcl Pnvale ProJects (Pans: OECD, 1979) al 14. 

2~'1 Schrcckcr, lupra, note 197 at 227. 

240 Fart Shcct " 7. Enmonmental Assessrncnt of Pollclcs and programs, supra, note 220 at 7 
& 7.2 . 

241 McCallum, \'upra, note 48 at 407. 
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• policy or program IS announced',.242 Howl'vt'r. su ch a po!Il'Y ha~ l'\1~tl'd 'Illet' 

Jun~ 1990. It requ1rt~s any d~partment r~~ron~lhk tm a rnltc~ dl'l'I!'>IlHl h) ptmll .. k 

ass~~~m~nt docum~nts tu the ('ah\I1et. Whl'n the Cahllll.'t Il.'k;\!'>l.'' tIlt.' pl )It,-'y 

'1' d~cI~lon. the a~~t'~~ment documcnt~ are madt..' puhli{.' .t, "cil.' '·urther. the 

df~ct~ ot publIc ~nutmy have heen rcmtmn..'ù a~ the Ilnl1~l.' 01 ('UI11I111ll\" St,lIldlllg 

Commlttee on the Envmmment has hecn glven the po\\'er tu rl'lllll'~t th,lt .1 ~t\IlI'tl.'r 

appear before It 10 ~xp[am the hk~ly environmentall'on~c411l.'nl'l.·~ of <Illy tlew (lnlh:y 

or program.244 

As noted 10 Chapter l, bringing policles, plans or othl'r mnœptual propll~al!'> 

under the scope of the ElA seems to he one of the kcy rrlI1l'lpk~ or prl'rcqlll'Ih." 

ta sustainable development.245 ElA hterature, MlCh a~ the Brundtland a III 1 tlll' 

National Task Force Reports, has underl10ed the Importance ot rcqulflng tlll' 

asse1'isment of the total range of actlvltles ot hoth puhlIc and prIvatc ~ectllr~.~4(. 

For environmentalists, the CEAA IS disappointmg In its ~c(Jpc, Ilowl'Vl.'r. 111I!'. (lOIl1I 

of view should bc tempered. Firstly, u!.scssmg govcrnmcnt pOIICIl'~ may not nll':tn 

that ail pohcles have to be subJcct to the ~ame kllld ot a:-,:-,e~~lllent a:-, lm 

development projects. A brid statcment of as~e~~mcnt that IS madl' puhhc may hl' 

sufficlent to raise government consciousnes~ wlth rc~pcct Hl the envlronmental 

implications of Its decisions. Secondly, unless there IS a change In the COllLert ot 

Cabinet secrecy, the constitutional structure of Canada may not permit ~llch an open 

assessment process for government policies as the one proposed III the C/~'AA for 

242 Fact Sheet Il 7, supra, note 220 al 7. 

243 Hobby, supra, note 212. 

244 Fact ShCCl Il 7, supra, note 220 at 7. 

245 The Brundtland Report a'lked for broadcr ElA tha! ",houl<J he appllcd 10 polllle., and 
programmes, Brundtland Report, fupra, note l at 222, .. cc aho Holt/, Iupfa, note Il al \01. 

246 Eider & Ross, supra, note 4 al 129; Rcc!>, supra, note 1 al 2~1 & 2X1; Brundtland Report, 
supra, note 1 at 222; NTFEE report, supra, note 194 at X-I). 
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proJt.!Ch and actlvltle!o.. Fmally, a., dl'lcu!o.~ed ahove, Ottawa has already Imp/emented 

a policlt.!\ and program a~~e~~ment proce~~. Theretore. It can be :-.ald that even if a 

'1till ul(Jry ha'lJ'I for that kmd of procc~~ could haVI:' heen enshnned In the 

CI:, fA,:!·n the rdmm of the EfA proce!'l~ a~ a who/e 1:-', nevertheless, a step In the 

nght dirertlllfl t()ward~ a .,u~tamahle future.:!4i\ 

ft ~h{)lIJd he noted, that the ~cope of the propmed legislatlOn is not as narrow 

a~ It muy .,eern. FIrst, Bill C-13 eovers not nnly proJects, but also ''physical 

activitü'.\ ".2-41) For exarnple, a~ lInder EARP, potential environmental and socio­

eeononm: ImplicatiOns of low-Ievel tlying exercises Will be examined.250 Second, 

the ncw Act irnprove~ the Guidehnes Order a!l the notIOn of "project" means a 

phy~lcal work to be constrllcted, as weil as one to be opera/ed, modified, 

dec()mmi\.\ùmed, ahwldmled or olherwise carried OUl.2'i1 Consequently, the new 

Act may apply to aÙlÎng facilitie.\ incurring major changes.252 _1\5 noted in 

Chapter l, rnany ElA processe!l do not assess "existing activities" or "projects". In 

~lIrn. ~uch a hruad detmltion of proJect, inc1uding the notion of existing faclhties and 

activltle~, IS a pO~ltlve e1ement for effeetmg, at Iea~t at the proJect level, the principle 

ot ~u~taInahlc developrnent. 

;!47 S,hrc,kcr. SUprll, note 197 al 224-25. 

Z4tl For a propo!!cd of model. ~ce Canadlan EnvIronmental AdvlSOry Counctl, Prepanng for the 
!W(}'I: Em'"onmmtal Assessment, an Imef:,'1'al Pan of DecISIon Malang (Ottawa: Supply & servlccs, 
IlJAA) Ihcrcmalter CEAC report). Sec also Schrccker for a diSCUSSion of sorne obstacles to polley and 
prngram~ a!ol~c"o,!!mcnlo,. supra, note 197 at 225·26. 

24'/ S. Z( 1). Regulations will prcscnbe the types of aCllvltleS whlch Will be subjecl la an 
ao,w"mcnI.' 59(h) 

~5() Sec. for m~tanœ. Nas/wpl-Morltagnm Innu Assn. v. Canada (Minister of National Defence) 
(T D ) !149{)! J F.C. JS 1. 

151 Para 2( 1). EARP only apphes to ncw projccts and daes Dot tnclude any alteration or 
c,lcn~lon of an cXIMmg projecl. aCllVJty or !ltructure. Robertson, supra. note 202 at 7. 

''i' ~ , ~- - See EIder & Rm!l. supra. noIe" at 128. 
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(iii) U1zat are the factors 10 he llssessed initially'? 

Subsections 16( 1 )( a )-( e) ~et out the factm~ 10 hl' l'lm~ldered dllfln~ srrl'cnlll~ ... ... 

Most importantly. the "cm mmnw1ltal clfeers" mll~t he prl'dlctt'd . .!~' The ddlllltiOIl 

of "environ mental etfects" means that change~ ln health, MKIlh'WIllH1l1C condltlum, 

as weil as change~ m the cultural hentage ~hnllld he t'\ all1att'd:~~.\ FlIrthl'fIlH 1rt', 

the measure~ techmcally and econ0l11lcally lea~lhk that an: nl'l'l'~~.lry tu I11l1lgatl' any 

significant impacts, as also public comments. mll~t he l'lH1~ldt'ICd.~~" 

It should be noted that the latest versIOn of Bill l- U l'Ol1tall\~ the p()~slhlltty 

of assessing the "need for the projecl" and "allenuuin'.\' Id' it at the sncl'l1Ing 

level.2'i6 However, the language IS not mandatory. Such reqlmement~ art' 

important, because they move the ElA approach away trom the ~redtlc proJect 

orientation towards a broader analysb, where alternative courses ot actloos tn ilnd 

the necessity of the proposed undertakmg are exammed. The OntarIO 1~lllir()l/mellllll 

Assessmem Act seems to have a more extended ~C()pC wjth respect to the alternative 

issue than the CEAA,257 but the nsk is that mega-a~~c~~l11ent~ may re~lIlt takmg 

years to complete and casting fortunes. The discretionary wording ot the altt'rrtatlvt'~ 

factors may not be a problem in the CEAA. Provldmg puhllc ~)fe~~urc I~ ~trong 

enough, the MaE, after consulting with the federal authonty rcspon~lhlc for the 

253 S. 16(1)(a). 

254 S. 2(1) & s. 16(I)(a). 

255 S. 16( 1)( c). 

256 S. 16( l)(e). Such requuernents wcre absent from the flr~t draft of the /cgl ... lallon a!'l (h'y wcrc 
from EARP. 

257 EnVlronmental Assessment Act, supra, note 73. AC"_!Jr:.!l!lg to ~. 5n), an env!Tonmenta/ 
assessment submmcd to the Ontario Mml!>(er of Envlfonmcnt ... hall ,(Jn~l~t 01: "(a) a dc.,'T1ptlon 01 
the purpose of the undertakmg; (b) a dc."ripuon 01 and a .,tatement of the ratlOnale lor. (l' the 
undertakmg. (II) the alternauve rncthods of carrytng out the undcrtaktng and, (111) the alternatIve ... 
to the undertaklng". 
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a~~e~~mcnt ot a project, will feel compelled ta address the alternative issue in the 

~crccnlng pha~c.2'iH 

Furthcrmore, ln both the initial and full a~~e~~rnent phases, the CEAA 

re<1ulre~ the cvaluatlon ot the "cumulative effects" of the proJect In combmation wlth 

other proJect~.2.'jI) Thl~ I~ a major improvernent over EARP which did not include 

such a proviSH)fl. J\~ explamed ln the tm,t chapter, the a~~es~rnent of the cumulative 

cftcct~ ot a proJcct or an actlvlty I~ a respon!\e to ecological reahty and one of the 

mmt Important key~ to moving towards sustainahle development.260 For examp]e, 

the cumulative Impacts of small and medium-~cale proJects may significantly affect 

the environment when combined with other unrelated undertakings. However, 

practlcc under the Guidelines Order has demonstrated that these kinds of proposaIs 

arc not automatlc candidates for the second phase of the process.26 ! It is thus 

hettcr that cumulative impacts are assessed In the screening phase. 

Structurally, section 16 is divided into two subsections.262 The first 

suhscctlon Iists the factors to exammed during "screening", "comprehensive study", 

"mcdiation" and "review by a panel". Subsection 16(2), on the ather hand, only 

appltes to comprehensive studiell, mediations and review panels, leaving the 

following factors outside the scope of screening : 

2~8 Hobby, sr~pra. note 212. 

2.'i9 S. 16( 1 }(a). A slnngenl ElA proc~s accordtng 10 envuonmentaUsts would consider 
cuntul:ll1\C Impacts wuh all othcr relevant actlvities or operations, pasto present and antlcipated; 
Andrew .. & Hillyer, supra, note 209 at 24. 

2W Sec Chapter \, supra, note 161 and accompan~tng diSCUSSion. 

2tll Rec!I ln Clark. supra, note 76 at 6-7; Sadler & Armour, supra, note 57 at 75. 

, ... ., .\>. S. 16( 1 )-(2). 
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• tlze purpose of the project; a/tt!nuJli1'l' mt.'l1llS or cam'ing il OUI; th t' Ilt't'" and 
fl'quiremt'Ill of follow-up programs and tht' CLl!}(lCÎ!V or rmt'u'(Jh!t' rt'\(JurCt" /hm art' 
/ikely /0 he significamly llffectcd {o mt!c/ {he IIceci, or th" prt'\t'fll III/d {"/lH' /1/ tht' 
future. 

One may speculate as tu why ail the~t' ta~tl'ln, arl' (h){ l'llll'llkred III the 1II111al 

aSlIellsment. Environmental allS()CJatlDn~ l'nt IClleu t hc wOflllllg pt ~. 1 h. Aen mllllg fil 

the m, a proJect may advanœ m itll deve\opment, hl'l'au!.l' ut thl' lad .. ni l''\.Illllllatlon 

of thme factors ln the ~creenmg pha~e.2hl One ot the purpo~e!. hl'hmd ~l'll'l'nll1g 

is ta deterrninate whethcr or not a proJCl't ~holild hl' ~Uhllllltt'Ù to a rC\'lcw pallel or 

mcdiation, It IS, thcrcfore, only wlth a thorough M:rutmy ut ail the till'tm ... '1..'1 llut III 

s, 16 that this preliminary l'valuation l'an he correctly made. They have, 

consequently, recommended that a strong ElA proœs~ shoulù rcqlllre, al Ica~t, lhl' 

preliminary aS!lessment of ail ot the factor~ in ~. 16 111 the !.creel1lng pha!.l' . .!h4 

There are also gond reasons for not examming l'very faclor Junng the pre­

assessment phase however. The FeJeral Governrnent ~creen~ tholl~ands (lI proJl'ct~ 

every year. It would he too heavy a burùen anJ too cmtly to rcqlle~t slIl'h a 

comprehen~ive appraisal for routine management actlv\tle~. Furthcr, proJel't~ or 

actlvities causing !lerious envirunmental harrn will go through li "comprc!rcm;vc .\wdy", 

right at the beginning of the ElA. This Will, ln turn, requlrc ail tn-Jcpth rcvlew 

where bath the factors listed in bath subsections 16(1) and (2) Will he takcn IIlto 

account. 265 

263 Vigod, supra, no le 209 al 8. Bill C-l3 in il" lale!»l form old mark an Improvemcnl a!» Il atltlcd 
to the screening phase the consideration of the "necd of the proJcct", whcre thc MoE .,,, rcqulfC." 
S. 16(l)(e). 

264 Andrews & HJ1Jyer, supra, note 209 al 24. 

26S See the definttlon of "comprehcn."lve ~tudy" ln ... 2(1) & ... 21·23, ~h)hhy, \upra, noie 212 
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(b) Tu whom dues the process apply? 

1 he CLAA i1prlJc~ to the "propollelll" WhlCh IS the "peno1l, body or federal 

llutflOriry I/zUI propme\ Ilze project".2(,l) The use of the words "persan" and "body" 

~h()w~ that prIvatc Intere~t groups or non-governmental bodle~ may be subJect to the 

CEAA. 1 fowever, th/!'! /~ only po~~/ble where a Federal authonty /5 involved through 

tundmg, property or regulatory con~lderat/On.2tJ7 In addition, as sugge~ted by s. 

S( 1)( d), the proponent may abo be a "federaJ authority" when it proposes a 

proJcct. 26H 

It should be mentioned that certain kderal authontles are excJuded from the 

main ElA proCC!l~ de~cnbed in the ACt.269 The purpose of these exc1usions is to 

not hamper thelr ahthty to compete as these excJuded bodies operate in the market 

placcYo However, the distInctIOn hetween proJects undertaken by federal 

department~ or agcncies and proJects falling under the responsibility of Crown 

corporatJon~ or other hodies exc1uded trom the applIcatIon of the main ElA process 

is not ecologlcally correct. Indeed, the environment by itself cannot discern whether 

proJcct~ arc initiated by federal departments or hodies exempted from the 

applicatIOn ot the Act. Sound envlronmental analysls wauld only take lOto account 

2CJ(, s.~( 1). 

2h7 W.J. Couch, cd., /988 Summary of Current PraCllce: publtshed under the Auspices of the 
ContUlllln Cvunel} of Resource and Envlrvnment (Ottawa: Supply & Services, 1988) at 13lhereinafter 
Couchl A~ !lu~h, the pnvate ~cctor IS only !lubJcct to the CEAA when the Federal Government IS 

tnvolvcd ID a certam manncr wuh the propo~cd pnvatc proJect; sec s. 5(1)(a)-(d). 

ZhX Sl'C !I. 2( 1) & ~. 5( 1 )(a), Couch, wpra, note 267 al 13; S.2. The proponent can be, for 
cxampJc, Envlfonrncnl Canada or anolhcr federal agen"-)'. ~uch as Transport Canada or Indlan and 
Northcrn Alfam. Furthcr dl~cu~Mon Will be provlded latcr ID thls chapter; sec, mfra, note 278 and 
accllmp.'O\lng h.'xl. 

!hl) SCC ~ 2( 1). For clCample, the agcnclc1I of thc Yukon Tcrntory, the Harbour Commlssioners 
or cCrlatn Cm"n corporations. 

no Andrcw~ & Hillycr. supra, nu te ~09 at 4. 
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the sigmficance of the hkely emironmental IInrlll'atllm~ of the propmed tcder.t1 
~"l 

pmJect.-' Thm. en\'uonmentall~b haH~ a~keù tor the 111l1\l'r'al appilcatlull (lI tilt' 

kderal EIA.~7~ It ~hould he noted that undl'r Bdl C- D 1'1:\ pnK'l"~l'~ dl':-'lgIll.'d 

hy rl'gulatlon will reqUire Crown corporatIOf1!\ and other l'\~ ludnl h(ldll'~ to .l~ ... l':-'~ 
,., , 

the env\f(mmental cun~equcnœ~ nt tht'Ir actl\ltll''' - l illier l 'ARP. h~ Cllll!Ia~t. 

they were only "mvltcd" 10 ùo an envlwnmental Ill1p.ll't a~~l'~~ll1l'nt .?~ ()t Cllur'l', 

the rbk IS that ElA proce~se~ pre~cnhed hy rt.'glilatlon~ wIll cuntalll k~, ... tflngellt 

assessment requirements th an the proces~ ue ... cnhed 111 the CL..... It ca Il. 

nevertheIess, he stated that the new Act 15 hnnglllg il we\WIl1C Improvcllll'Ilt 10 Itll' 

Guidelines Order. 

(c) Who should do the assessment: self-assessment principle 

Self-assessment has been the cornerstone of EARP and has hCCTl rcattirml'd 

in Bill CoU. Self-assessment leaves departments and agcnclcs the task ut a~~c~~lrIg 

the potential environmental effecb of ail proposais tor whlch they have dCl'l~I(HI­

making responslblhty.27'i This pnnclple ha~ hecn e~tahh~hcd to glvc t1cxlhlhty to 

271 M.-A Bowden & F. Cu ru.,. "Federal ElA In Canada. EARP a~ an Evolvrng ProlC ...... ( II)XX) 

8:1 Env Impact Ass. Rev. 97 at lOI, Vigod, lupm, note 209 al 6. 

272 Ltndgren/Oct. 91, supra, note 210 at 3. 

273 Sec, s. 8, 9, 10 & 59(J)-(1). Al, Hobby .,talcd, Crown wrporallOn., arc ln drrcel compclllwn 
wJth pnvate mrporallOns and requmng from lhem Ihc .,amc ElA, a., for lhe hodlc:-, opcrallng 10 the 
publrc scctor, would put them at a competitive dl'>advdntage. However, the purpo.,c of .,uhmlllmg 
thcm 10 a special proCCllS I!. not ta deSign le ... ., .,trlOgent UA reqUlremCnh, huI III have a prou ... ., 
more appropnatc to thclf nature, where,lor cxample, wn.,ultatlon wlth Ihe mdu.,try Will he reljulrcd, 
Hobby, supra, note 212. 

274 Initial Assessment GUldc, supra, note Ih) al 2 

275 Robertson, supra, note 202 at 5. Anothcr .,olul,on ,'> to glvc the rc"pon.",hlllly of .. crccmng 
tu one dcpartmcnt, thc Dcpartmcnt of Envlfonmcnt or a hranl.h of Il. 11m appro;llh ,., favourcd al 
the provincial level tn Canada. In Sa~katchewan, Il 1., thc l:.nvmmmentai A \ leI Imenl Bram" wllhlO 
the Saskatchewan Depanment of EnVlronment (md PuhllL Sa!ety - 10 LOn.,ultallon wnh , he 
Interdepartmental RevLew Panel whlch ... lrCen., propo'\al .... Coulh, lupra, note 2h7 al 27 A dlffcrcnl 
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federal auth()rule~.276 lt help~ to promote departmental respon~lbility for 

envIron mental matter~ and, theorctlcally. ~hould favour thelr mclu~l()n carly ln the 

plannJflg pf()œ~., of kdcral department~ anù agenCle~. Self-asses~ment. however. also 

glve~ very hroad dl~cretl()n tn the federal authontIe~ and create~ the n~k of pohtlcal 

méllll pulatl< m. 277 

Bdl C-13 rcfcr~ tn the federal authonty which is requlred to ensure that an 

ElA for a proJcct ha~ 10 he conducted as the "re.~ponsible autlwrity" [RA).278 As 

~cll-a~M.:~~mcnt ~ugge.,t~ the RA, at the end of the screening stage, establishes the 

~lgnJlH:anœ ot the envmmmentai lmpacts ln a "screening decision". However, as 

mùicated JJ1 ~cctl()n h, the RA can abo he the proponent of the proJect. Therefore. 

hccausc of the :-,elt-a:-,~c~smcnt pnnclple, the CEAA may not provlde an mdependent 

proccs~ 111 ail ca~e~. It Will he diffIcult for the RA as the mitiator of the proJect ta 

avold the tcmptatlon ot favourmg the implementatlon of the proJect.279 Does the 

teùeral ElA proccss include control mechanisms over the "self-assessmelll screelling 

phase"'! 

PractJce under the directives, which set out the first federal ElA, has shawn 

that, hecause of a lack of control mechanisms, self-assessment was carried out 

approach would he lU rcquIrc the scrcemng phase to be cntlfcly the respon~lbiltty of an mdependent 
.. crccmng bOJrd. wIlh the parllclpallon of the pubhc. ThIs solution favours indepcndencc and 
UbJCCllvlly. MeCalJum. ~upra, noIe 48 al 380. 

nt> Indccd. ElA I~ a complcx admmlWatlvc procells; R. Cotton & D.P. Emond, "Envuonmental 
ImpaLl A"sc~~mcnt" ln J. Swalgcn, cd .• Ennronmenta{ Rights ln Canada (Toronto: Buttcrworths, 1981) 
2.t5 ,II 258 Ihcrcmaflcr Cotton & EmondJ. 

~77 ('Ollon & Emonù. supra, note 276 at 258. 

ns S 2(1) Howcver, n can UllC the spcclah~t knowlcdge and expertise of other CederaI 
dcpanmcm, (,ut'h .Ill Envlronmt:nt Canada. Fl1Ihcnc1> and Oceans or DIAND) to "undertakc major 
componcnh of wml a~1IIxlalcd wlth glvcn proJCCb", Imual Assessment Guide, supra, note? at 6-7. 

l7'j (' .'. E ct "'76 "'55 "6 ~ ollon~,.. mon. supra. note... at... "_'. 
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inconsistently and with little ngour:~'''() The aÙl1pt"'n uf the GlItùl'l\lll'~ Ordl'r. 

however. has hrought mme control and certalllt~ 10 the ,L'lt-.I~~C~~l11l'(1t prll1Clpll'. 

EARP supulates III partlcular: (a) that It~t~ ot pn)Jl,\·t~ V.hll h \\lHlld prlllluCt, 

signtficant adverse effects mu~t he estahlt~heLl b~ l'al'h kder:1l dcp,\ ri 1l1l' nt. ~~ 1 (h) 

that the !!crecnlllg ot nonlt!!tcd proJel'b rnll~t hl' made pur~lI,lIlt tll wnlll'[l 

procedures lmtlllled hy the re!!pml!!lhle departml'nt 1I1 l'Un~lIlt.ltl()n wlth FI·ARO. 

and fmally2K! (c) that puhlIc concern IS a tal'tm tu he t,lken m!1l "l'l'uunl i.lllllllg 

the pre-as!le!lsrnent. a!l weil as an dcrncnt that l'an requlfl' thl' rr"'Pllll"'lhk 

departrnent to rder the project directly to a revlew pal1l'l.~x~ Dl'~pltl' thl"l' 

improvements, self-a!l!lcssrnent has still hecn cntlclzed undcr the (JUllklllll'~ Onll'r. 

The 1988 National C()n~ultation Work~hop on kdcral EIA,~ l'oll!!cqm'l1tly. 

propo!led further rneans to provlde consistency and ngour 111 the L'Xl'rl'l~l' (lI t hl' 

screening phase:285 clear cnte na for the conduct ot scrccnmg. public Illformation 

by way of a registry, preparation ot an annual report on the pertormance III the 

process, and the nght to appcal In ordcr to rcvlcw contl',tcd ,>ell-assc!!Sl11cnt 

deCisions would certamly enhance the credlhlhty Dt selt-a!!~c~smcnt.li«, 

280 For example. the major cast coast offshore dnlhng program~ wcrc nut refcrred to a revlew 
panel. The Energy. Mmes and Resourccs department whll.:h had the t1ecl.,lon-makmg authorlty III 

these cases. found tho~e proposais "not to h:lve slgmflcant adver~e cnvuonmental elfel.t~". LuUl' III 

Clark. supra. note 66 at 153, 

2HI S. ll(b) of EARP. PfOJcct~ mc\udetllll the Il ... t .... would automallullIy he rcferred 10 the Mol', 

for publIc revlew. 

282 S. 18(a) of EARP. 

283 S. 4(b) of the GUldehnes Order. Howcvcr. Il 1~ the fedcral aUlhofity who declde~ If there l' 
a sufficlCnt degree of public conccrn to refl!r the proJcct tn a rcvlew pancl;, 11. ,>cc Bowden & 

Curtis, supra. note 271 at 103-104. 

284 See National Con!.ultatlon. \'upra. note 206. 

285 National Consultation, supra, note 206 al 11-12. 

286 Ibid. al 11-12. 
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Whlle ~e/f-a~~e~~ment remain~ the key princlple of the proposed 

lcgi~latlOn/.x7 certam Impr()\.,ement~ have been made. For example, BIll C-13 

incJude~ provJ~lCm~ lor puhhc comment on the ~creening repon288 and the 

c~tahl1~hmcnt of a puhiJc rcgl~try permIttmg acces~ to mformatÎon.289 ProJects 

wl1ll:h, hy nature, wIll cau~c ~lgOlfIcant adver~e envmmmentai effects wIll 

automatlCally undergo a c()mprehen~ive environmental study.290 In addition, 

tran~tcrrIng the ~creenmg deci~lon trom the RA to the MoE wlth respect to proJects 

~uhJect to comprehcn~lve ~tudle~ may reduce the discretionary power of the 

RA,291 

(j) The comprehensive study 

ft can he antlcipated that there will he less danger under the CEAA that the 

RA not rigorou~ly screens projects falling under the scope of the federal ElA 

proccss. This Will he due ln large part to the fact that projects or activities which are 

hkcly ln have ~lgOlhcant adver!!le environmental effects will be placed on a 

"Comprelremive Siudy List" [CSL) and in turn, be automatically subject to a 

comprehensive envlronmental evaluatlOn.292 The reqmrement to list projects 

which ~lgmfIcantly atfect the envlronment was first mtroduced in the 1984 Guidelines 

Order,291 however, the :Ists were elaborated by each department in an in-house 

287 MIOI!!ter\ Addres!!, supra, note 231 at 6. 

2S8 S.18(_~), Hnwever, there arc sorne IImns to publIc comments under the CEAA. Not every 
!!crccncd Pfl)JCCI Will permu publu; commcnlS. Accordmg to Hobby, this would block the process. 
Routtne managcnal acUvltles WIll 001 rcqutre the laklOg lOto accouot of the public's opInion; Hobby, 
.wpm, note 212 

289 Sec SLhreckcr, supra, note 197 at 230-34 

2'X) Sec s, 1-'(a) & s. 21-23. 

291 S. 23; Schrcckcr, supra, note 197 al 220. 

292 S. 59(d). 

29'\ S. Iltb) of EARP. 
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procesS.
2Q4 

On the other hand. the draftll1g of the CSL under the new Act I~ an 

open process where the pubhc is con~ulted and can comment on It~ cllntl'nt.~"" 

Second. every proJect hsted ln the CSL \\111 he ~uhJect tn an FIA wl1l'll' hllih thl' 

factors incIuded 10 ~uhsectlon 16( 1) and (2) must hl' CXamllll'll.~·Jt, Cuntrary to thl' 

system found ln EARP. proJccts mcluded 10 the CSL wIll not lw dlrl'l'tly rl'kra'li ln 

a review panel.ZlJ7 They will t'lrllt be submJtted to an IIH.lepth eXamlll.ltHlIl. that 

may be followed by medmtion or an assesllment hy li rCVIl'W panel. II the 

comprehensIve study concludes that the prcdlcted t.'tkct~ arl' hkl..'ly tu tk' 

. 'f" 2lJ!{ F h h t 1 slgm Icant. urt er, t e compre lcnSlve study an!.. the t'n~lIrng dl'Clslon arr the 

responsihihty of the Federal Mmlster of the Envmmment and nut the RA..'!'JC/ 

Therefore, depending on how :-.erious the lcdcral government l~ ahout the kmd and 

number of proJects that will he placed m the eSt, the selt-a~se~smcnt approach 

could be curtailed under the CEAA yJO 

Finally, it should be noted that self-assessment is consll'crcd an Important 

means for effecting sustainable development. It IS mmed at renucrmg cvery Icdcral 

department and agency responsible for the likely cnvironmental implicatIons ni thclr 

294 Some departmcnts dld not have a hst. 

295 FEARO Update, supra, note 214 al 3. 

296 S. 2(1) & s. 16 of the CEAA. 

297 S. l1(b). 

298 ln addition, uncel iainty as to the degree of the !llgmficancc of the cnvlfonmcnlal cffcclll or 
important publiC concern, are two other possible situation' tnggcnng a re/erraI to a mcdJator or Il 
rcvlew panel; s. 23(b)(I)-(m). 

299 S.23. 

300 Envlronmentahstf, have shown many conœrn a~ to thc prclIcnt tOntenl of thc <irait ('~L. In 
addItIOn, they do not support that proJccts whlch. by nature, havc 'Cflou~ adver!'>c envlronmcntal 
effects, arc placed lOto rcgulauons, rather than In the CEAA It'Iell, Dra!t Rel{Ulatwn.\, \upra, notc 214 
al 2. 
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uecl~lon~."01 Accordmg to the SéltlOnaJ ComultatlOn Workshop, self-as~essment 

I~ the "mml effeuh,e approach 10 1Illegrale ecollomÎc und envÎromnentai v,sues ill order 

/() (Jc/zù,:\ e \ll\lulIlUhie dn elopmellt".102 A~ noted hy the Brundtland Comml~slon, 

the .,ect(]r;t/ tmgmentatlon ot re"p(m."hdlty ln the orgamzatlOn of government IS an 

Imp()rtant C;1l!'>l~ ot our prc'.cnt envJr<mment/develupment prohlematlc. ~Ol Movmg 

toward:-. !'>u~talf1ahlc dcvc!opment Will neœ~~ltate the abolItion of sectoral dIvIsions 

mto government!'>' ~tructure and !'>elf-a~~e!'>!'>ment IS a proml~mg approach to reach 

that goal. 

(d) now should the initial assessment be done? 

The CEAA, like EARP, takes a "significance test" approach.~04 This 

techntque dbtmguI~hes hetween projects/actlvitles that are likely ta cause significant 

cnvlnwmcntal impacts and those WhiCh are not. Therefore, under section 

20( 1 )( c)( Il), propo:-.ub havmg potentml1y adverse environmental effects Will be 

rdcrred 10 a tull a~se~sment, whilc the one~ with in~lgnificant ecological impacts may 

uircctly procceu."O'i However, the "threshold test" ta link the screening phase ta 

the second phase of the proces~ In the CEAA toeuse!'> not only on the sigmficance 

of IIkcly cnvmmmental etfects, hut also on "wlzetlzer the env;ronmental effecls are 

miti}!,ahlt'" or flOt. ,06 Certam cnvironmental aSSociatIOns have expressed concern 

lOI /-hH, ~upra. noIe 194 at 198 

10l Natltm,ll Con~ultat10n. supra. note 206 at 11. 

101 See Chapter 1. wpra, note 30 and aceompanying text. Brundtland Report, supra, note 1 al 63. 

104 Scc~. 12(c) & 12(c). In addition 10 thls slgmflcance test, an inItiai environmental evaluation 
ItEEI ma)' he reqUired under !!. 12{d), ~ee. EnnTonmental Approvals, supra, note 45 at 1.8. 

'0'; S 20(I)(a) NEP A has very vague cntena. rcqumng an ElA for "major proJccts· whlch have 
'~lgnJflC<tnt lmpalt~ upon the envuonrncnt; Emond, supra, note 52 at 16. 

11)(, Undcr EARP, rnltlgallvc rncallurcs arc not takcn mto acrount 10 aSllCSS the sigmficance of 
the cl'olllAIGli clfech, ~ee ,. 12(c). S. I~ cmpo\\crs thc rc~pon~lhlc authonty to take mltlgatlvc 
mC.l~urc~ Ho\\c\cr. Il l~ not clc.n when sueh rncasurcs can he adoptcd. As this scellon follows the 
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aVe!r the wordmg of the threshold test. as the sigmficanœ nt th~ dkct~ I!'I l'\:lIuatl'd 

ta king into account the Implementation ot mltigatl\l' ll1ea~url'~. Thl' rl'~l1lt I!'I th,il tl1l' 

irnplementatlon of mitigatIOn m~a~ure~ rcùuù' tht' :-lgl11tIGll1(e ut thl' t:IlVIWIllllt'ntal 

effects 10 a mmor degree that will preduùe a n:\'Icw pant'\ ur I1ll'thatloll. ~07 Il l'an 

be however argueù that the mclU!lll1n nt Illltigatmg mea~url'!I m the thrl'!lhold tt'!'It Will 

force the RA to con!'llder rncans to rcdun." the ltkdy l'IlVlHml1ll'ntal harm al tht' 

beginning of the! process, WhlCh in tllrn Will enhanœ the cnvlHlI1mental ÙH1M"HHlsne~~ 

of the propont~nt and the respon!llhle kderal authoflty. 'ox l'hl' JdlllltllHl Ilt 

"mitigation" in s. 2( 1) of the Act may pruve. howl"wr. mueh mort' eTlllcal thall tlll' 

threshold teM as mItigatIOn means.. "resIlIUJùm .... Ihroll~h ,mll/)('I/.\{lIWII". b tt 

intended that the dlsbursement of money Will render the envlf(HlI1ll'nlal ctkrl!'l 

insignifIcant, therefore allowing a proJect to proceeu'! lt so, this would rlln ronlrary 

to the purpose of promoting sustamablc developmcnt and wnuld takc Bill ('- 1.1 

backwards from the Guidehnes Order. 

(e) Is it possible to review the screening decision'! 

It IS at the review stage that the self-assessrncnt approach has the greatest 

implications.309 Indeed, neither in the EARP nor ln the CÉ"'AA I~ the RA 

required to motivate its screening decision. In additIOn, no nght tu appeal i~ 

expressly stated. Such a nght of appeal to the MoE or the Agcncy - lB ca~c~ whcre 

the RA proceeds wlth a project without referrmg It to a tull a~~essmcnt - would glvc 

descnpuon of the screenmg, thesc mca!\urc), ~hould mo~t probaNy be Implemented alter .. ucenan~ 

307 See, for exarnple, Andrews & Hillyer, ~upra, note 209 al fi·7, Llndgren/O<.t.lJl, \upra, note 
210 at 21-22. Vnder the Ontario asses~rnenl ~chernc, a puhllc heanng 1", nevcrthele .... , open allhllugh 
the proponcnt mu~l dc~cnbc po~slbJc rnltlgallvc mca~urc .. 10 IL .. EIS, .,cc .. .4( ')(111) of the 
Envlronmenral A.uesJment Act, .,upfa, note 73; lbul. al 22. 

308 Hobby, supra, note 212 

309 Lucas & Franson, supra, note 73 at 995-16. 
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the puhllc or concerned partle~ the posslbllity of mtluencing the screening 

ùcci~l()n.11(J Accordmg tn cnvlf(mmentah~t~, the RA IS thus given too wide a 

dJ\( .. rclJ(Jn. They argue that the ~crcening decI~lOn ~hould be wnttcn with rcasons and 

be cxprc~~ly appealable to the Mml~ter.111 In thls respect, the CEAA does not 

~ccrn tn olier a ~trong ElA process. Consequcntly, it dues not follow the 

recommcnùatlon of the Brundtland Report, which argues for greater public 

participation for dccI~I()ns Impactmg on the envmmment.112 

(f) Situations triggering tbe ElA process under tbe CEAA: section 5 

The above explanations of the screening process will help cJarify section 5. 

Indeed) this provision ~ets out the governing prmciple of the CEAA by de'5cribing the 

situations in which proposed projects are to be assessed.313 An ElA must be 

carrted out tor proposcd proJccts where: 

(1) 71u> propollelll is a federal autllOrity, s. 5( 1) (a); 
(2) 71re federal aUllwrity pro vides finandal assistance, s. 5(1) (b),' 
(3) 71re project is to be calTied oUi Ofl federallands, s. 5( 1)(c) or 
(4) ln drCllmstallces wllere the autllOrity L~sues a permit or licence, gran/s an approval 
or take.\ ally o/her action for the purpose of enabling Ihe project 10 be carried out, 
pursuallIllOWet'er 10 a Jla/u/ory provision prescribed by the Govemor·in-Coullcil under 
para~rap" 59(f); J.5( 1 )(d). 

'\ 10 CEAC report. supra. note 248 at 54; Andrews & Hillyer, supra, note 209 at 35. An Implicit 
right to appcal secms ln cxist. smcc !I. 28 allows a per;on to ask the MoE al any lime to exercise its 
authurtty and 10 rcfer the pWJcct to mcdlauon or a panel reVlew; Andrews & Hlllyer, supra, note 
209 al 25. 

:\ 11 Ltndgrcn/Oct.91. !lupra. note 210 ai 22. 

112 8nmdtland Report, supra, note 1 al 326 & 328; Canadwn Bar Report, supra, note 37 al 6. 
Public parllClpalJOn Will bc dlscmscd lai cr. ~ee Chapler III, mfra, note 400 and accompanymg text. 

11:\ Andrews & Hillyer. supra, note 209 al Il. 
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SectIOn 5 has encountered ~trong OppOSItion l'rom t:m Jn1!1J1ll'nlal grolJp~ \\ IHl 

argued it would conslderahly narrow the application nt tht: kdt'f,1i Pflll'l'~!>, ~ I~ 

According to these gwup~ the main ~hmtcmnlTlg I~ ~, 5 (1 )ld) ",hll'h ,t.ltl'!I th,ll "Iht' 

exercise of ail fcderal regula/or)' fl'\pml,\ihilirv rmltll1l.\ OUl\ldt' tht' J • 1/(t;/\/o[/{ III I(,~{t:,-\ 

illcorporated hv regulatÙm"[empha~i~ addedl.'l~ Fm\ronml'nt.1I i1~,(lI'\.II\ll(I' h.tH' 

consequently recommended that s, 6(h) nt EARP n:m.lIn IIltal't. A!I !lUl'h. tlll' 

proposed federal ElA leglslatlon ~hould apphed to <lny propmal "lhal mar IUll'e (/Il 

ellvirOlZmelllal effect 011 an area of rederal re,\poll.\lhilitv" , ~ III 

One factor in a strong ElA system i~ that It he ca!lt .IS hTlladly :\!I p()~slhk' 

Section 5(1)(ù) certainly does not favour the uH1ver~al applIcation 01 UA.'17 

However, Ottawa must take into account that the Ulvlslon ot power!> provl~IOI1~ 

under the Canadian constitution does not grant the Feùeral Govcrnment l'xclll~IVl' 

powers,'H8 and that different heads of powcrs cnablc both the provlllLe~ and the 

314 CAUCUS, ~upra. note 209 (\t 9; Vigod, l'upra, noie 20t).11 4 S 5(1)) ,tatc~ th..tl .mt', ... ml'nt 
IS nol neœssary whcn the financlal contnhutJ()n 1 ... In the l\Hm 01 a tax hreak (any relllllllon, 
avoldance, dcferral, and so fOrlh); unlc~~ that flnanl:lal a ... l.Il.lantC ....... pcuhuilly n.lmed 10 the ALI, 

regulation or order that provldc~ thc rehef. The ratlonalc lor only ........ c ...... lng proJcu" rl'u'lvlIlg 
pOSItive fmanc131 aSMstancc and not thc one~ rccclvlDg !ederal a~~I,tanLC ID a nl:g,ltlvc 'mm dOL'" 1101 

scem partlcularly loglcal'? Andrews and Hillycr, \upm, noIe 209 al Il & Il-14 

315 Schrcckcr, supra, notc 197 at 243, Another wnœrn \., Ihat ... 5!J(I)(IV) rc'llOvc" Ihl'lert.unty 
of the application of the CEAA by allowmg the Governor ln Counell 10 vary or cxdudc any 
procedure or requirement of thc ElA proccslI ln .,ttual1on ... whcrc federal hnanual ....... I ... lanlC and 
dcclslons IIlvolvmg Canada lands are IOvolvcd; lbui, al 244, Andrcw .. & Hlllycr, IUpm, nOlc 21)1) al 

82-83. 

316 ibid, al 11; sec also CAUCUS, supra, note 209 al 9, The IISI 01 regulatory .. Ialute., tfl~gl:nng 
an ElA prescnbcd under s.55 (1 )(g) ~hould provldc "partll:ular lO'tanLC'", thcrcfore, Il would n( Jt he 
an cxhaustive lIst; Andrews & HJllycr, :,upra, note 209 al 12 

317 The pnnclple for envlronmcnlallst~ I~" "ail 10 unie,., cxpre,),ly excmpted", LlIldgrcll/M:m.h ln, 
supra, note 210 al 3, 

318 Sec Con.Hl/utlO/'! Act, 1867 (lJ.K.) 30 & 31 VICI. t 1 ." 'JI & 92, ,cc, for cxamplc, J) (ilh'>OIl, 
"ConslllullOnal Jun~dlctIon uver Envlfonrncntal Managemenl Ifl Canada" (l'nl) n IFI 1_ ) )4 al 

54-55; D,P, Emond, "The case for a Greatcr Fedcral Role ln the Envlnlllmenlai ProteLt\on ,",cid 
An Exammauun of the Pollution Problcrn and thc Om.,lltutlon" (1972) JO O\i:(}(xie lIalll J M7, 
Hanebury, supra, note 224, RoT, Fran~on & AR. Luta." Envmmmentai Law (()mmmwry ("(JI(' 

70 



Federal Govcrnment tn he competent in envlronmental management.)19 Further. 

a~ there are n() clear Jun~dlcti()nal houndarie~ between the two levels, ~20 an 

unre'loJved rrohlt:m I~ what the valnJ ~cope and depth of a federal ElA }!I,!)21 

Knowll1g the "InteractIve role" of the federaJ govcrnment and the proVInces ln ElA, 

one lIl.ly wonder If the ~()Iutlon adopted hy the CEAA ln s.5( 1 )(d) b O<.'t hetter than 

the hwml wordmg ot ~. 6(h) of the G U1deline~ Order. Moreover, takmg lOto account 

the recent Supreme Court decI'Ilon JO the Oldmall River ca~e, the !lcope of the 

('/:AA rnay l'ven he hroad~r than under EARP. 

(1) nle Oldman River ca.\es 

The Oldman RIVer cases took place ln the context of the cOBstruction of a 

dam on the Oldman River in Southern Alherta. In 1986, in order ta comply with the 

NaviKahle Wllien Protcc/ion Act,"22 the Albertn Departrnent of the Environment 

apphcd to have the federal Mini~tcr of Transport Is~ue the approval required under 

~cction 5 ot thls Act. In sa domg, the Minister of Transport did not request a pre­

a~l'.c~smcnt and the proJect was, consequently, not referred to the MoE for a pubhc 

rcviewY" Thu~, In August 1989, the Friends of the Oldman River Society 

launchcd a suit hcfore the Federal Court m Edmonton. They sought a certiorari 

order qua~hlllg the approval Issued by the Minister of Transport pursuant ta s. 5 of 

the Navigllhle Waler ProlectiUfl ACI,J24 as weil as a malldc..nus arder directing the 

sarnc Mml~ter to comply with EARP. The notice of motIOn also applied for a 

DIKt'M. \'01. 1 (Toronto; Buttcrworth, 1978) al '51 [hcrcmafter EnVlTonmental Commenta')']. 

'1') Enrmmmmtai Commentary, supra, t,lIte 318 al 270. 

"\20 H.lnctmry, .fUpra, noIe 224 al 1003. 

PI ~ Jumdlctwn Over the Em1lronmem, supra, note 218 at 7. 

,n 
~ .. R.S C. ll/K'i, c. N-2Z Ihcrcmaflcr NWPAj. 

p,\ - Jl'flery, IUpra, nOIe 207 al 1078. 

'P4 .. R.S.C.IQSS, c N-:!2Ihcrcmaftcr NWPA]. 
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declaration that the Department of FI~hencs and Où~alls was an "ulItiatlllg 

department" a\:cordmg to EARP\ ddlIlItlon, ~~~ Thl~ l1Iot Ion, wa~ ba~l'd UpOl1 !I~, 

35 anù 37 of the FL\lzencs ACl, ~2h whidl l'mpm\'L'r the "tll1\~tl'f to ,,\Ill'" 

interference wlth tl~h hahitat ln ù'rtam l'Ifl'Ul11!1tal1l'c:". l'ilL' dppltcalloll wa!l 

,'7 
dl~ml~M~d, - hut on appeal the FeLleral elHlrt dCl'IUl'U th.tt thL' G l1Iddll1C~ ()rdl'! 

did apply tu the ùam pn)Jcct. as It tell ~qllarely wtthm thL' purvll'w ot !luh·par.lgtaph 

6(h). S, 6(h) hears repeating here: ]7u:,\t! GlIlddll1('\ \/tall (jf1I'/~' ln ClIn' f'rof1lJ.\lIl (/1) 

"tllal may have an em'Ïr01zme1!lal effeu ml ail art'll ul Jede1ll1 re,Itm1 \thl/lfv". 'l'hl' l'lilI( t 

had no difficulty concluding that the proposed dam hall v:tnou:.. l'IlVlnmllH'/Ilal 

impacts on areas ot tederal responslhIllty, :..uch a~ navigation, InJla n~, lanJ!I re!'ll'I vrd 

for Indian~ and mland tïshene!l matter!l,12H Thus, I-:ARP would apply II Iht' 

project muid he qualified a~ él "propowJ" the rncanmg ot WlllCh Illdudt.'!1 "111/"" 

initiative, ulldenakiflg ur activity for whiclz tlze Gu\'(!mmefll of Omalla 11lI.\ a ~Jeci.I/()~[ 

mllkbzg res12.0llsib ilitv" ( -:TTl.pltd~i~ éiJJed).121J Judge Stone, wntmg !or the Fedclal 

Court of Appeal, concluded that "propo~al" in the Guidclinc~ Order hall li hroader 

sense than its ordinary meanmg and was not IImlted tn ~()Jncth1l1g rc~el11hhng 01 ail 

apphcation,310 Consequently, the issuancc of an approval hy the Mnll~tL'r (lt 

Transport was a proposai whlch had envmmmental cffccb 0\1 an arca of feuelal 

re~ponsibility, Judge Stone declded as well that the MlIlI!lter (Jt FI~hencs and ()ceall~ 

was also reqUired to apply EARP, as s.37( 1) nt the Fi.\herÎn At'I, wlm:h gralJt~ 

325 M,-A Bowdcn, "Dammng the Oppo~/t.on; EARP ln Ihe Federal ('ourt" (II})!) 4 (' !:LIl 
(N.S.) 227 at 230-31 Ihcrcmaftcr Bowdcnl; Hunt, lupm, note 221 at X02-()1. 

326 The F/Shenes Act, R.S,C 1985, c, F·14. 

327 Fnends of the Oldman River Society v Canada (Mm of Imn\por, and Mm of !'HIlI'fII'l /lml 
Oceans) (1989), (19901 T,F.e. 251,30 F.T.R, \OX (TD.) IhcrclOulicr Oldnwn RIver /, uteu 10 l' ('). 
Jcffery, supra, note 207 at 1078, 

32R Fnends of the Oldman River SOCle/y v Canada (Mmll/t'r of TrampOrf) r ) <})(JI 2 f- (' IX al l4 
[hcrcmaftcr Oldman RIVer [!J, 

329 S, 2 of the GUldclines Order. 

330 Oldman River Il, ~upra, note 328 at 44. 

72 



<J1~c'dionary power!! 10 the Mml~ter 10 reque!lt specIfie actions, such as plans. 

élPaly~e~ or olher acti()n~ relaled tu the propmed ùam con~truction, fell under the 

(kll/lIIHHl 01 "propmal" ln the GUldeline~ Orùer. In brId, this decision gave a very 

w,lle ~C()PC of applIcation to EARP, a~ the proee!ols IS tnggcreù where federal 

JlIm~'ICtl()n I~ attccteù, Thl~ decl~lon wa~ appealed to the Supreme Court of Canada, 

Whlct- III January 1992 confirmed the applieatloll ot the Guideline~ Order to the dam 

011 the 01dman Rlver. H
! The Court unamm()u~ly declared EARP comtitutlOnally 

valld. f· urther, It wm hc1d that federal authority tn apply EARP to a provincially 

in/tratco dam where: (1) a prolect may have an environmental effeet on an area of 

telleral Jun~dlctlon an<.l, (2) the Government of Canada has an affirmative regulatory 

dl/ty pur~uant tn an Act of Parhament WhlCh is related tn the proposed proJect or 

actlvlty.1-:t~ ThIS dcci~ion hrought ~ome clanficatIOn to the notIon of "decision­

maklllg rc~pon~lhIllty", contained in the dehnition of proposaI. Justice La Forest, 

wrill/1g lor the mUJonty, held that the dam "proposai" signified that the federal 

authoTlty must have sorne degree of regulatory power, such as issuance of permlts 

and Iiccncc!l,lH The Federal Mini~ter of Transport had, therefore, a decision­

making rcsponslhIllty and WélS corn pdled to apply the Guidelincs Order when issuing 

an approval under s.5 of the NWPA. However, Justice La Forest considerably 

restrietcd the ~cope of application of EARP by holding that no affirmative regulatory 

dut Y cXI~tcd under the Fisheries Act and the Department of Fisheries and Oceans 

was not suhject to EARP's requirements. 

The question is whether this decision will have an effect on s. 5(1)(d) of the 

CEAA amI the Law List which will indude the provisions of any Act of Parliament 

'UI Fnends of the O/liman RIVer Society v, Canada (Mlnlster of Transport) (1992] 1 S.C.R. 3 
lheremalter O(dman River III]. 

'1' ~ Oldmlln Rn't'r J/I, IUpra, noie 331 al 47. 

'" He fmd~ Ihl~ Intention ln partlcular in ss. 12(0 & 14; Oldman River Ill, supra, note 331 at 
47-4X; ~ce a(~ll, JurudldlOtI V\'er the Em:uonment. supra, note 218 al 3. 
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or any regulation pursuant thereto that will trigger an FIA umkr s. 5(1)(d)"\\~ 

First and forerno!lt, the s.c.e. Oldmml Ri\'a ca~l' IS a del'I~IIH1 \\'ltl1 rL'~pl'l't III tht' 

1984 Guide lines Order and the COllrt d(le~ nol l'Omt11l'nt (ln the Cl H1~llllItlllll." 

authority of the t'edaal govcrnment to pa!ls ElA kgl~l,ltIOI1. w, Secolld, Il l'dl! Iw 

argueù Ihat jll~tice La Fllfc~t, Ifl an ctfmt tn tlghlell the Vl'Iy hmad and Ul1rll'al 

wordmg of s. 6(h) along with the ddinttion of "propo~al" tOlIl111 in!l. 2( .), dl'darcd 

that only situations Involving a regulatory M:heme woulll trtgger FARP. On tht' ott1l.'r 

hand the scope of application 01 Bill c- \3 l~ ckar: lt IS Ilwant tll i1!'>!'>L'~S "projl'CtS" 

and not "pohcies" and it does not contam the word "prop(l~a .", hut "proJl'ct"."\ 'il 

Third, Ottawa does not seem 10 tollow the S,Cc. Oldmll1l Ri\'(:r ca!->l.' wltl'n Il I~ 

holding that sorne degree of rcgulatory power IS necc~sary tu tnggn l'~ARP 1I1llkr 

s. 6(b). To date, the draft Law List doe~ not conslJer that an "atlll Illatlve dut y" IS 

necessary undcr s. S( 1 )(d) and it does not scem Ihat Ottawa Intcl1lb to n'dure thl' 

Law List to only federal affirmative regulatory provl!'>ions,n7 Spal't_' d()L'~ not 

permit a detailed diSCUSSion on this tOplC, but It l'an he atllrnlCd tllat morc IllIgatHl/l 

is ta be expected which may examine in particular the kind of proJccts/actlvlt Il'~ 

triggermg the CEAA;33H Another question thht will ne cd tn he answcrcd IS, once 

a proJect falls under the new Act, what will be the scope and dcpth of the 

334 S, S( 1 )(d) & s.59(f). 

335 As notcd by Hanebury, thi~ ca!le will, neverlhcle~~, provldc \ome dIrection wilh rc"'pCl:l ln 

the amblt of a federal ElA proccss; JunsdlctlOn over the Envmmmenl, wpra, noIe 21 X al 4, FEJ\RO, 
CantUiwn EnvLTonmental Assessment Act Statutory and Regu/{/(ory Prov/.\lon.\ RI'gu/arlOn Summary 0/ 
Comments {rom the 1992 Regzonal Workshops (Ottawa: FEARO, July 1 <)1)2) al ] X Ihcrcmallcr 
Summary of Comments J. 

336 Hobby, supra, note 212. 

337 IbId. 

338 Indeed, s. 5(1)(d), by requuing the Minister to I!:!~UC a permit, grant~ an approv.lj or "take~ 
any other action" seems to have a hlghcr thrc~hold te.. ... t 10 mggcr an ElA than EARP WhlLh dld only 
ask for a deci!!lon making responslblhty, Summary of Comment\, ~upra, n,He 115 at IX 
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cnvironmental a~~e~~ment.·n9 Reference to Oldman River III will certainly be 

llccc~~ary ln that wntext. 

Apart trom the four !Iltua tions tnggering the ElA procc!ls under s. 5( 1), sin 

C-13, In It~ latc~t vcr~lOn, permIt!l under !lectIon 5(2) to a!lse~s pnJJects/activities 

requiring the approval ot the Governor-m·CouncII.140 For example, s. 4( 1) of the 

ArctÎc Water.\ P()lIution Prevention Act ~tl pula tes that the deposlt or permit of deposit 

of wasle in the arctic waters is torbidden unless authoflzed by the Governor in 

CouncII.141 Sllppo~mg that, In the context of Its actlvlties, the Federal 

Dcpartmcnt of lndmn and Northern Atlairs must !link a Shlp which cannat be 

rnoveLJ, il will m~cs~ the activlty and give the ElA ta the Cabinet who will take its 

dcci~ion aware ot the predicteLJ environmental effeets. As discussed earlier, the 

CEAA is not a governmental policys assessment, but it nevertheless moves in the 

right direction by extending the scope of application to Cabinet deCÎslon­

makmg.142 

Finally, it is also worth noting that s. 5 does not encompass purely private 

sector undertakings.343 This last point made Rees ask whether it is not a tadt 

:ny Will the as~cs~menl examme ail hkcly cnvlronmental crreets or only the ones pertaining to 
rcderal Jumdlctton,'! Sec Jumdlet/On over the Envlronment, supra, note 218 at 2 & 5. 

J4(} S. 5(2); Llmlgrcn/Oct. 91, SUt"a, note 210 at 15. 

34\ S.4( 1) & (1) or the Aretle Waters PollutIOn PreventIOn Act, R.S.c. 1985. c.6 s. 91. 

342 Envlronmcnlahsts conslder thls subsectlon to be undcrmmed by the fact that the assessment 
Will only takc place If th~c maltcrs arc hsted by rcgulauon; s. 59(g); Lindgrcn/Oct. 91, supra, note 
210 at 15. 

'\4"\ A rederai authortty must be involved through fundlOg. property nghts or regulatory powersi 
Couch. ~lIl'm. note 267 at 13. 
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affirmation of the superiority of the economlC intercsts owr puhhc CI1Vinmlllcntal 

values,?3~~ The privatt: !lector does not. howevcr. operaIt' wlthout any l'lllltrll! a~ 

must of the provincial ElA ~chemes apply to pri"ate proJt'cts/acllvlt ic~. ~4'i 

(g) Screening: a very important step 

In sum, the screening phase is a very important step in the fcdcral ElA 

process. Depending on the screening decision, the proJcct Will go through to li lull 

assessment or proceed directly to its implerncntatlon.14h Expencnn' lllllkr FARP 

has shawn that hundreds of proJects are scrccned l'very year, hut very kw art' 

referred to a rt~Vlew panel. Therefore screemng 1~ wlthout doubt the mo~t unpmtant 

part of the federal ElA. This WIll rl'maln trul' for the CtAlI a~ wcll. The rart' 

occurrence of formaI review prompted a commcntalor 10 Mate that the "hlllk 01 

EARP-related activity unfolds in this pha1lc".1,n ln the wnter'~ OpllllOIl, the 

screening phase of the CEAA is not di~appomtmg. Ot wur~e, the ~elt-a~~C\~,l11cllt­

screening approach gives a broad discretion to the RA. It IS also truc that Il1crea~cd 

public participation would have provided for greatcr mcchamsms to control the scll­

assessment approach.'48 However, the public can makc use of certain pr\lvl~i()n~ 

to check the quality and rigour wi th WhlCh the RA l~ scrcenmg pn IJect!):~. 1 (l( 1 )( c) 

provides for public comments; s. 16(1)(e) allows the inclusion of other tactor~ during 

344 Rees, supra, note 3 at 281. 

345 For examplc, the dcfimtlon of "p(.~rson" ln ~. 1(9) of the EQA l~. "an indlvJ(.lual, partncr~hlp, 
cooperative or a corporation othcr than a mUnlclpalJty; EQA. lupra, note 75 . 

346 Implernentatl'Jn 15 the rc~ponSlblhty of the RA, '>. ZO( I)(a). 

347 Rees In Clark, supra, note 3 at 14. 

348 ln partlcular, a nght to appcal clther 10 the MoE or 10 a board. 

76 



~creening; '1. IX(1) ~tlpulate~ that the RA ~hall glve the public an opportunity to 

cxamlfle ami comment on the \creenmg report; ~. 25(b) ernpowers the MoE, If 

puhllc C()l1ccrm warrant It, to reter the P[()Jcct at any tlfne tel a medmtor or a review 

panel, ~. 27 and \. 2X(h) in partlcular allow the terrnmatllm ot the environmental 

a!-.~c!'l~rncnt. '1 hc'lc provl!'ll()n~ either take into account publIc concern or will be used 

It puhllc pre!'l!'lurc with rC!'Ipect to a proJcct I!'I !'Itrong cnough. The public has an 

important mie to play In the ImplcrnentatlCm ot thlS Act.14') The screenmg pha~e 

i~ nut perlect, hut the public ha!'l the pO!'l!'libility ta Irnprove it. 

In short, under the CEAA, apart from the rnany situations where an ElA is 

not rcquircd,l'iO an ElA will take place fOI (1) proleets or classes of projects 

Hlcluded 111 the comprehensive !'Itudy Itst1'i 1 and (2) proJects fulfilling one Qf the 

four !'IltuatlOJ1!, !Il.'t out In s. 5C 1 }. The ElA process begIns wlth the screening stage 

or the mandatory study.l'i2 Screening i~ conducted whenever an RA is of the 

Opll1l0r1 that a proJcct IS not hsted on a comprehensive study list, nor on an exclusion 

1r~t.''i1 Section s. 16( 1) then cornes IOta play, defimng the factors ta be assessed 

dUfing scret:nmg. Atter the completlOn of the screening report, the RA may choose 

Hmong thrce ù,fferent courlles of açtions. 

149 Hobby, supm, note 212. 

~50 DIfferent cxc\u~lon~ arc possIble under the CEAA. See the defimtion of federal authority in 
!\. 2( 1) and ~cc ~. 7( 1), Schrccker, supra, nole 197 at 208. 

-'51 fhui. al 207. 

152 S. \3( 1)(h) & ~.17(a); Ibui. al 210. 

S. U( 1). 



The first permits the proJect 10 proceeù: (1) The projt'CI pmat'lb illaAlIlg into 

accowll tlze implemelllatioll of ally mitigatio/l meaHire.\. if L\ 1l0( lz"d\' ((1 (llli.\{' 

sigllificafl( adver.\e el/rirOllnlCllfalef{ecls. ~q Till.' RA \/ralll'l/\lIft' (Ital Ill/\' miugillum. 

il cumiders appropriate, will he implernellled. 

The second course of a~tIOn IS to stop the dcvclopmt'nt ul' the 

project355 :(2) The projecl, takillg illto acCOWli tire implemelltatuJ/l of li/IV mitiglllicm 

measures, is likely to cause slglli/icall{ ej/ecls IIUlI (,{II/lwt he ju,\lijœd ill tilt' 

drcums/ances, tlte RA slwuld take IlO action penniu;'IK the cam';"}: oUi 0/ the 

project.3'i6 

The third option triggers ,he second phase of the ElA proccss. A rCVll'W 

panel or mediation will evaluate the p~)tenttal repercll!.slon!. 01 a propml'J pr()Jl~cI: 

(3) The project will be re/en'ed to tlze MilzL\ter for Cl /ull U.\.\C.\.\menl wllt.'lI. (il) Illhillg 

into accowU tlze implementatiofl of any mùiKlllÙJIl mea.\Ure.\, it i.\ lUIt er/llill w/z(,ther il 

i." likely 10 cause sigllificalll adverse environmelllai eheets; 1')
7 

(h) whnl Il/hm!; 1Il/O 

account of any mitigation measures, il L'i likely to cawe .\igllij;uIII1 wlvt'f.\e 

cnvironmellta/ effects;358 or public cOllcem warrant a full a.\.\'c.\.vnellf .1';9 

354 S. 20(1(a). 

355 It IS unhkely (hat an RA. who can be the ml1JalOr of a proJCC1, Will cvcr \top hl!. proJCl.l 
uslnr this clause. Will thls dlspollllJon cvcr he u),cd'~ b Il not ,ullborn? Only cxpcncnu: will provldc 

an answcr. 

356 S. 20(b); Schrccker, supra, note 197 al 212. 

357 S. 23(C)(1). 

358 S. 20(c)(h). 
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CIJAPT"~R III: THE ENVIRONMENTAL ASSESSMENT AND mE 

ASSESS:vtE~T REVIEW 

A. INTROIJUCT/ON 

ln the ~ccond phase of the ElA process, a project is referred to a full 

a~~c~~mel1t. AJthough It is the part best known ta the public, this phase represents 

merely "the tip of the impact assessmenl iceberg"."60 Accordmg to the 1988 

FEARO Study Group, under EARP only 0.1 % Dt propo~als are referred to the MoE 

for a public rcvicw."61 For example, by mld-1976, only one ElA had been 

complctcd and c1cven wcre ~ti11 bemg asse~sed. Under NEPA, hy comparison, after 

3 ycar~ 01 cXI~~h.:nce more than tour thousand ~tudies had been completed. ~62 For 

the purpmcs uf thl~ study, the ~t~cond level of the proce~s will itself be divided into 

the "a.\.\eJMnl'Il1 process" and the "assessmellt review". 

B. TIIE ASSESSMENT PROCESS 

Under EARP, the full assessment bya reVlew panel unfolds as follows. On 

a case by case basis, the Federal Minister of the Environment [MoE] appoints the 

l'i9 S. 20(1)(C)(lli). Rcferral is also possible al any lime by the RA for reasons (b) & (c); s. 25. 
Rcferral can takc plaœ under s. 28, at any ume by the MoE. The process for a proJcct described in 
a comprchcnMvc sludy hst IS sornewhat the ~<lmc as scrcenmg, sec sections 21-23. As menuoned 
c.nher. It I~ thc MoE who takc~ Ihe assc~~mcnt dcclSlon al the end of the comprehensive study; s. 
2.'\, Schreckcr, supra, note 197 at 216-17. 

160 Luca~ ln Clark, sup .. , note 66 at 150. 

\61 FEARO Stully Group, supra, nOie 206 at 6. 

Ib2 Hancou~. IUpm, note 224 al 970. In 1981, only 31 projects had been referred to the review 
phaM~, Rcc~ \fi Clark. wpra, nute 3 at 14. In 1990, the lhlrty-four panel report was published by 
FEARO. In S,,'ptcmbcr 1991. the Report of the Envlfonmcntal Assessment Panel of the Rafferty 
AIJmcda ProJcct \\al! ~ubmmcd III the MoE. 
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• panel which will review the En\'iromnemal Impact Stllfemt'Ilf [EIS].lh1 l'he FIS 

is the documented assessment ot the Mgmtk,lI1t enVIIOlll1lt'nt,11 l"Omt'llllenCt.'~ 01 a 

proposaI. ~M and the mam in~truml.'nt ot the FIA.1t>'i rht' pant'l\ ta!>k l~ tll 

prepare the gUlodll1e~ for the EIS. '6(1 The "pmponent" (tht' pt'r~on pmpo~lIlg the 

prnJect) ~67 IS re~pom,)hle tor prepanng tht' EIS and lm ~l1hI1llttlllg lt tu tht' 

panel;~68 This proœdure hal>, been lett unchanged 111 tht' new Al't. 

The scope and content of the EIS in the teot'ral pmCt.·~l'> Il'> e~tilbhshl'd III ctlch 

individual case.J69 Section 16 of Bill C-13, however, provldes guidclll1es lor the 

scope of the assessment hy lIsting certain factors that must he cxal11l11cd. It i!'t 

interesting to dlscuss sorne of the tactor~ which mu!'.t be a!'tsesst'ù III order 10 rcalll.c 

the improvements the CEAA has brought to EARP and to dlsccrn the ~copc 01 thc 

proposed EIA scheme. 

363 S. 33 of the CEAA; Couch, supra, note 267 al U. Panels, undcr EARP have hccn chaircd hy 
the Executive Chalrman of FEARO or hls!her dclcgate; ~. 23 of EARP 

364 Lucas ln clark, supra, note b6 al 15K 

365 ErS IS dcfined to mean: ~a dela/ted documented aç.lnsment of the potenllal .HKntjiamt 
enVlronmental consequences of any proposaI that L\ produLed lJY, or for, li proponent, ln w_Lordnnc.e wu" 
the mforma/lOn requested by an enVLTonmenlal asseHment panel {or Cl publlL rev/ew", FEARO, Thl> 
Federal EnV/ronmental Asse.5smenr and Revtew Process (Ouawa: Supply & SCrvll-C~, 19X7) al 7 
{heremafter Federal Processl; Armour, supra, note 66 at 10. 

366 Emond, supra, note 52 at 17. 

367 Sec Chapter II, supra, note 266. 

368 One commcntator prcscnted four alternatives conœrr.mg who I~ to do the ms· 
(1) the Depanmen/ of the EnV/ronment, thercforc favounng wn~I~lcnL'Y ln rncthodology; (2) a ncw 
agency; (3) Indlvulual departments (cvcry depanrncnl whlch has to grant an approval for a prOjCCI 
would a~scs~ It bcfore approvmg Il); (4) the ongmll/or or the proponent, Mt-CJllum, wpra, note 4X 
al 382-83-84. A 10 natIOn comparatIve ~tudy of ElA mcthod., round only pr()LC~"c~ whll.h optcd lor 
the pnnclple of the proponcnt prcpanng thc EIS; St-hrcckcr, 1 ul'm , note 197 dt 2)<). Such an 
approach, howevcr, d()c~ not prcclude the u~c of mdcpcndcnt wn.,ultant., 

369 Emond. supra, note 52 al 17. 
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Fir\tly. If the CEAA is to promote su~tajnable develnpment, it should requiTe 

a hroad examlnatlon of the yue1\tlons of alternatlve~ to the proJcct and mcan~ to 

carry IL In the Iatt:.~t ver~lon of BIll C-] 3, the full a~se~~rnent, elther by way of 

meuJat/()n Of a panel wI/llllclude: (1) the ''purpose'' of Ihe project and (2) "altemative 

mel/m" of wny/llg out tlze project. A, explamed In Chapter H,m! sub~cctJ(m 

J6(1)(e) pCflmh the If1cJLJ~ion ot: (3) tlze aS.\eS\melll o} tlze "need" for the project371 

and (.+) the examinatiolt of the "altematives to the projects", If the RA !ID requires. the 

cxamlnatlon 01 alternative~ I~ a welcome change to the EARP which was sHent of 

this Is~ue.l72 Further, the firM version of the proposed Act did not mclude within 

It~ proccdural tramework the asse!\~ment l'f "the Ilced for tlte projectif, and "the 

alternatives 10 the project". If properly apphed. the evaluation of "lleed for" and 

"al/ema/ive.\ tu" lite pmJtxt will move the projcct-onented environmental assessment 

to a hroadcr ~copc where other courses of actions, rather than the mere justification 

for the proposed proJect, are examined.373 

A seconù important improvement of the CEAA in comparison to EARP is 

the consideratIon of "cumulative cllvÎronmefltal effects".374 As noted in Chapter 

370 Sec:. Chapter If, mpra, note 262 and accompanytng text. 

371 Th,' cxammallon of the necd fOf the proJcct would also encompass the alternative of "dotng 
nothmg". 

172 Vlglld, ~'upra, note 209 al 8-9, CAUCUS, supra, note 209 al 13. ~ubject to the MoE's 
approv.Jl. Ihe a"!o.CMrnent of the nccd for the proJcct was pm~lble under EAR1-. s.25(3). Bill C-l3 IS 

hcre a wclcomc mOlhflCélllon, although the~c factor~ may only be uscd wlth dls~retlOn. Indecd, the 
MuE !o.hllW hl!l dCMfe to <;ce them betng used SClcctlVcly on maJof proJects; Mml!ltef'~ <\rl Jrcs~, supra, 
note 2."\ 1 al 7 EnvmmmentahMs cntIclze the fact that the consideration of alternatIves IS not 
mandatory. R Ltndgrcn, ·Parhamcnt pas~cs Flawcd EnvIronmcntal Assessrncnt legislation" (l992) 
17:2/nten'l'n0l 1 al3 Ihercmafler Flawed LegIslatIOn 1 

Hl Sec R.N.L. Andrews, "Envlronmental Impad A-;~cs~mcnt: Learmng from Each Othcr" ln P. 
Wathcrn. cli .. Envmmmentallmpact Assessment. Them)' mut Practlce (London. Unwin Hyman, 1988) 
SS al x..~ 

-74 A., nlltcd ln Chaptcr Il. cumulallvc cffect~ Will already bc cvaluatcd ln the scrcening phase. 
HIl\\c"cr, thl'Y ha .. e 10 he taken lOto account wlIh olhcr 'proJccts" A more ecologlcal approach 
wlluld ... ~~c~~ cumulau\'c tmpacts"1O combmatlon \\Ilh ail olher relevant aCtlVlttes or operation~, past, 
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• l, therc is a growing concern over cumulative impacts. The induslnn ot (lIlllulatl\l' 

effects in the ElA proce~s of the proposcd Act rctlect the fact that tht-' tOl'lI!1 I~ k~!I 

on the effect~ of a single projCl't, than il tradltlOnally was and that thcre IS a trcnd 

towards Implementtng a hwader plannIng anô , .. .kCl~H)JI-ll1aklllg traml'work. m 

Certamly such a trend will !telp promotc anù rendel dkrtlvc tlw pnlll'lplc 01 

sustainable development. 

A third major issue in the scope of the assessmcnt is the cvaillation of ".'wcÎo­

economic impacts,,::m.l SectIOn 16 does nm ~pt'cltïcally rClJlllrc that thl'y may hl' 

consiùered. However, "envirollmelltal eflec/s", tltt~ firs! clement It!lted, '77 IS dctllll'd 

as inc1uding any change that the proJect may cause ln the cnVlHmmcnt, mcllldlllg <Illy 

effect on socio-economic conditlons.'ms Moreovrr, the hroad Ilot Il 1I1 01 

environment and environmental cffects found m the CEAA are compatihlc wlth the 

view adopted by the Supreme Court with respect to the mcanmg of the 

environment. '79 

prc~ent and anticlpated"; Andrews & Hlllycr, supra, note 209 al 24. 

375 Rces, supra, note 3 at 282-83. 

376 Lucas in Clark. supra, note b6 at 161. Under EARP, only the .,ocml cffccl!l dtrcctly rclatcd 
to the environmental effects generatcd by the propmal would Ile takcn mto account, .,. 4( 1 Ha) 
Subject to the approval of the MoE and the Mint!lter of the lntllatmg departrncnt (the I{A), ""CIO­
economlC effecL~ could be consldered; ~. 4(2). 

377 5.16(1)(a). 

378 S.2(1). As seen ifi Chapter l, ElA l~ expandmg Its fJeld of apphcallon to ~()CI()-CC()n()mIC 
matlers. But to what extend should the a~se~~rnent of the~c factor .. he carned out" The CEAA doc, 
not respond to thls quesllon. 

379 The Supreme Court coosldel3 the envuonment bemg a dlflu~c ,>ubJect matter cnwmpa~~lfig 
not only the bioph}Slcal envuonrnent, but also SOClo-ewnomlC or health con~cquencc~ cauc,ed hy 
envuonmental changes; Oldman RIver Ill, supra, note 1'31 at 17. 
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Fourthly, the CEAA stipulates that the Ileed for and design of follow-up 

proJ{ranll mu~t he consiuereo dunng the a:,~e~~ment proce~~.1HU In so doing, the 

ncw Act Irnprove~ upon EARP hy acknowledgmg that post-approval rcqUlrements 

are an IIltcgral part of the envmmmental impact a~~e~"'ment proce~~. YIore generally, 

It can he !loted that ElA ~cheme ... are pre~ently changing thclr tradition al onentdtion 

hy attcll1ptmg tu makc accuratc ecological and soc;q-economic impacts predIctions 

and are n10vlrIg t()ward~ adaptlve management hy monitoring the socia­

cnvlf(Hlmcntal ettect~ and auditmg the assessed proJects.1S1 

LaMly, sLlh~ectlon 16(2)(d) requires that th~ absorptivc capacity ofrenewable 

rC~Ollrœs, whll:h are hkely to he significantly affected hya proJect, he considered in 

ordcr to mcet the need!! of the present and those of the future. As one can see the 

cxprc:'~I()n ut :,ustamable development is absent from this provision. This can be 

cxplalllcd hy the fact that the present state of scienttfic knowledge does not provide 

the draltcrs ot the Act wlth an operational definitlon of sustainable development and 

that ~llstainablc dcvclopmcnt itse\f i!l a notion too vague to be perceived by a 

propollcnt responsihle for the EIS. In turn, the terrns of "capacity of renewable 

re~llurccs" and "mtcrgeneratllmal eqUlty,,1R2 have been inserted in the ACt.383 

How this provISion will he impiemented and whether it will he implemented at ail 

is a matter ot speculation. It should be note d, however. that the application of s. 

16(2)(d) IS mandatory and It is hoped that environmental assessments unuer the 

CEAA will providc the necessary documentation for clarifying what sustainable 

J&l S.16(2)(C). 

J81 Rces. supm, note 3 al 282. 

'M.! Inlcr,gl'ncrallonaJ cqUlly IS an important clement of the Brundtland Commission's definition 
of ~u~tatnahlc ûcvclopmcnt, Brundtland Report, supra, note 1 al 43, 

1111 Hobby, supra. note 21Z. 
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• development means in practical terms,'t4 Thi!l I~ the ttrst step to\',Hd~ l'rl'atlllg 

an effective notion of sustainahle develnpment ilnd~. 10(2)( li) '\-111 hl' a I11l'lllkd dlll'l' 

the practlcal definition of ~u~tainilblc Jevclnpnll'l1t l~ dlhor.\tl'd lw tht' 

Jun~prud~nce,w; Dt:~plte the weaknt's~e~ contamed ln thl~ prll\l~lll1l. the ('E t ,1 

IS the jir~t ElA Act to tndude ~llch a requlremcnt. ~~tl 

In short, the otticml recognItlun of the Ileed to Identlty the Mk'Hl-l'l'UIl\lIllll' 

and cumulative eHecls of projects and actlvltlt'~. tn fequlre lhtklL'111 t~pL'~ 01 

alternatives to he assc~~ed, 10 cstabh~h tollow-up pruglams .tnt! tlllally 10 1 L'Li lllrl' tlll' 

preservation of the ecologlcal IOtegnty of renewahle rC~OllrCl.~~ ilrc ,lIl l' lll'll li 1 agJIIg 

trends almmg lor compatiblhty with SlIstamahle developmenl. '~7 

C. THE ASSESSMENT REJlIEW 

Once the EIS is complete d, the proponcnt must flle Il Wilh il reVIf!».'t'r, iHX 

Under the CEAA, the reviewer is eithcr an "eIl\llrollml'fltal lIJJl'J.\mcI/I l'mldlt or li 

'lmediator".389 The mtention behind havtng a rCVlcwcr IS tu provuJc an a-politlcal 

384 case eKpcncncc, debate~ Will bc necc~lIary 10 pr()(Juœ ÙOL.umcnlalJon danlYlllg what J" 

required under s, 16(2)(1.1); sec Eider & Rl)I,~, .\Upra, note 4 al no 

38~ Hobby, supra, note 212, 

386 The environ mental panel that Will reVlcw the a~~e~~mcnt made lor the hydro-cJellfiL 
tran~mISSl"ï. lme proJcct to bc c()n~tructcd ln North Ccntre of Manllooa WIll examlnc whcthcr the 
proJcct conform~ to the pnnclplc of ... uslamahlc devcloprnent, Mtnl~tère de l'envlronrwmcnl, 
CommuflIqué: aIde flOaOl.Jère aux partIcIpants à l'évaluallon cnvlronnementale du Prolct lie ligne ,\ 
haute tcn..,lOn Nord-Centrc tCUawa: MjOl~tère de l'envlfonnement, JUin IlJJ2) ,.lnnexe dl 2 

387 Rees, 5upra, note 3 a t 282 & 2~. 

l8S ThIs marks thc end of the ~elf-a ... ..,c,~ment ..,tage under the Act; ,ce Bowden & Curtl ... , IUl'm, 
note 271 al 99. 

389 Cotton & Emond, supra. note 276 a! 26 J -62, ln "orne proœ"'lIc~, the reVlcwcr 1 ... a ~c\.tlon 
wnhm lhe Departmcn( of Envuonmcnt. New Brun~wKk ha., a RevlCw OJrnmlttcc dclcrmlnwg If llie 
EIA report IS deficient or not, Couch, supra, note 267 dt 45 ln othcr prot,e..,..,e .... u:rtalO ..,tage., ()f 
the asses~ment reVlCW are the responMbIhty of board .... \.Omm Illcc., or ag\.:nllc"" Luw, ln ( lark, Iu/,m, 



supervl~ory body or panel for th~ a~~t!~smcnt tn nrùt:r to lIll'rCa~l' !Ill' lI1dqR'llllc .. ' (h't' 

of tb: ElA proce~s. thus givmg ~reùlbt11t\ 10 the Imal dl'C\~llHl tah'Il h\ 

pohtlclans, ,9{) 

:\1ediation as a tool applteù ùlIrtng the tull-a~~l'~~ml'nt ... ta~l' 1 ... an \IWO\. ,ltlOll 

over EARP. W1 What lie~ hehmù the medlatlon appmadl IS ail .lltl'l1lpl lu rt.· ,1 l'I, 

an acceptahle agreement through voluntary lace-tn-tacl' (wgllllatloll N.' l'hl'" 

method may provlde hettcr ~olllttom. than rCVl~W hy il pant:I."n Whl'll tht:rt: ail' 

a limlted number ot dearly IdentIfIable 1~~Ul'S at stakl' amI ail partIt· ... l'llIlM'llt III 

mediation.W4 In addition, s .. 29( 1 )(h) allows th~ MoE 10 rl'll'! rntillll 1 ...... Ul·!'. In 

mediatlon and to send others 10 the panel. N, Tht: tlrst ùralt 01 thl' k'gl~latloll .. lId 

note 66 al 163 Heanng'i. whcn rcqulrcd. arc held hy Ihe EmlnlOmenl.11 "\~c\ .. mt'lll Ho.ml ln 

Ontario, s.l(b), s.I:!,!I, 13 & s, 18-23 of the Emmmmcnrai A "t'.\lml'nr A« lIndl.'r., \l ~ Ihe 1 (J..!, 

hcanngs arc Ihe rc!\ponMblhty of the "Buredu d'AudICnœ~ Puhh~ue .... ur 1'\'nVlrIlllm'llll'nt" 

190 Indecd. the a~sc~~mcnl decI~lon Will ultlmdlcly ha\c J po!tIIl.<11 WmpllllCnI (lIVing Ihe 
authomy over œrtam part~ of the procc~~ to paneh or hoanh m,IY cnh.llltl' Ihe oh)l'lllvlly III Ihl.' 
procc~"1 and permIt the rcprc~(:ntalJ(m of thc wmmunll~ al I,trge, ('ollon .'1.: Fmond. IUl'fII, nOie Dt) 
at 259-260, Lucas In Clark, ~upra, note hO al 161 

391 Schrccker, supra. note 197 al 212- Ll A\ ~uggc\lcd ln Chaptcr l, envlfonmcntall,lw" movlllA 
towards co-opcrauvc rncthod .. to problcm-\olvmg. 

192 Sadlcr & Armour, supra, note 57 at 1. 

393 Public hcanngs. clther formai or mformal arc ad ... cr ... anallO nature J'hey permit proponcnt .. 
and the public to present thelr rf'~'ipectlve pOlOl .. of VICW. But hltle po.,,,,hlhty 1 .. glvcn lm t hem tu 
Cind a !Io1utton. Each pany triCS to undcrmme the pO\J!lon 01 the other The proponcnl ... ulloléltc ... 
the mtcrvcnor'i under a large quantlty of IIlformatlOn, often Irrclevant And the puhht. illICmpl\ to 
exhaust the patlencc of the proponcnt hy rOCU~lng on the .,hortagc., of Ihc proponenl .. ' r '.I~ No 
doubt, the proœcdmgs can become lime and moncy con'oumlng and Il olten hOl .. hc\ wH houl Ihe 
parues havmg agrced to a sharcd pO\llIOn, Sadlcr & Armour, lupra, nnle 57 al 2-" (;rf(·ntn;.:, wpm, 
note 43 al 759, 

394 As hmted in thls last ~tatcmcnt, the u~c 01 medlatlon '1cem.., 10 he hmllcd whcn LCrlarn 
conditions arc present' clear ISSUe.\, potcntlal for Lomproml.,e, PO\'Ilhlhty for the parllc~ III parllllpatc 
cfîecllvcly, Sadler & ArrnOt.lf, Jupra, note 57 al 54 

195 For examplc, rncdlauon can be rc~tnctc<.l !o c\tahll.,h wmpcmatJon and m JlJgallon 
proccdure~, whlle the questions ofsltmg, con~lrucl1l)n planmng, ImpaLt prcdlLlIlln, 1 mpaL! m( >nllorJng 
of a h}dro-electnc proJcct arc ldt to a rcVlCW pancl, dnd al 11 
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not (ontam thl~ comnmatJOn of alternatIve .11)6 ;\; evertheless. mediation ln the 

("/:.'111 " vleweo a ... a complement tu the reVlCW panel, rather than as a ~ubstitutc 

tor IL,'I? I:vcn '10. havmg meulatlon Icgl~latlvcly manuatcd will f()~ter the u~e ot 

co-(}peratlve arpro<!chc!' to envlronmenwJ pr()blem-~oJvmg. "VJH 

1. Public Participation 

A vcry important element of the review panel process is the public 

participaliofl. l.::lA expert~ helleve that effective public partIcipation Ieads to bettcr 

dCCl~I()n~ that ultlmatcly wIJI hcnefit ~()ciety as a whole.199 A sigmficant public 

role carly and ohen ln the planning process is therefore es~entIal to a strong 

EIA~IJO The cnùor~ement ot sustamable devclopment also re<.;uire~ broad public 

participatIon in proces~es Involving decisions impacting on the environment.401 

~% rurthcrmorc, Il ~hould hc menlloncd thal panel~ rcVlCWS under the CEAA may take two 
.. pcl:I.lllorm .... (1) "JOint revlew pancl~" between the Federal Governmcnt and another Junsdictlon. 
Th" 1" an attcmpt to aVOId unncccsmy duplication of' proœedmgs. Will the prOVIsIons sctung the 
JOlOt pulllic rcvlcw pancl, faclhtate the harmonization of ElA proccsses in Canada and bc used 
whcncvcr the mlcrc!>t~ of a provInce ovcrlap the federal mtcrests'! "Parhament Passc~ Controver~lal 
A. .... e .. ~ment Law" (1'JQ2) 1.4 ALERT al 3-4 [heremafter Controvemal Assessment Lawl; s.40 & 41. 
(:!) "SUh .. tltutllln" for thc re\lCW pancl proccss by the proccss followed for a~sessing envlfonrncntal 
Impalt\ hy .lnothcr federal authontyor a hudy refcrrcd to \fi paragraph 4O(l)(d), s.43-4S; Schreckcr, 
supra. noie 197 al 215. 

lI) 7 S. 29(4) Thc pancl reVlew IS kept as a "safeY' net" ln cases where medlation does not lead 
to an acœptablc agreement bctween parties; Sadlcr & Armour, supra, note 57 al 4 & 76. 

'\l)H (ireenm/:, supra, noIe 43 al 768. 

l'''' Em'U'onmental Appro\.'als, supra, note 45 at 4.1 & 4.2. The public may provlde additional 
mlurmallon to declsion makers. For examplc, valucs whlch are not casy to measure. may be Identificd 
thank~ tn puhhc Involvemcnt ln the proœss. Furthcrmorc, accountabllity of and confidence in Ihe 
('"hIlUlI and admmlstrallve dcclslOn makers will '-crlamly be strengthencd If ElA is open to the 
puhllc OpinIOn, Cotton & Emond. ~upra. note 276 al 267 cltmg the 1972 Task Force on 
Emmlnmcntal Impact Poil\..)' and Procedure. 

41N) Lmdgrcn/ 0\.:1.91. supra, note 210 at 4, 

~()1 Rlght!o to know, 10 have acccss to mformauon on Ihe envlronment,lo be consulted and 10 
partKlpate an dC(I!llon-makmg on aClIvltlcs wlth pote nuaI environmcntal effects should be rea>gnized 
and extcndcd, 8nmdlltmd Report, supra, note 1 al 326 & 328. 
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The prearnhle and s. 4. the provision settmg nut th~ princlplt's ot thl' CE:.~ .. H, ,lIfirm 

that puhlic participation will he ensurcd. 

Puhlic hearings held hy the panel arc the pnnClp.tl 100Ulll tm pllhllc 

l'Omment.~()2 BIll C - 13 !ltlpulate~ that hearmg~ I1ltl~t bl' hdù "/II il nltllllll'I (liai 

offers Ihe puhlic ail oppommity 10 fJllNicifililC in Ihe IlHt'\,\I/lt'IlI".-to' Rl'~pl'l'\Il1g t hl' 

re~()mmendation!l made hy a FEARO StulÎy Gruup revll'wmg the puhllc Il'" I~'W 

phase, the CEAA adopted the "illfomllli ht'llnllg mOl/c/" whll'h aln'ady l"I~Il'd und""1 

the Guidelinet. Order:~()4 The new Act, nonl'thl'k~~. hllllg'. \Wlrollll' 

improvements to the panel revlcw procc~s nt EARP. TIll' pane ho. l'~tahlt~lll'd hy t Ill' 

CEAA have been given the power to summon wltnc~~e!l, lllmpl.'! l'vll\enn', rl'quHl' 

the production ot documents, and suhpoena wltnesscs -lll'i Dc~p/tt' tht.'M' p()~it IVt' 

aspects, environmentalists consider the puhllc hcarmg provI~10m tll lw too vaglll', 

since hearing procedures are 10 he devclopcd by mcans nt gUltlchne~ and codl'S 

established by the MoE.406 For examplc, "fairncss" amI duc proce~~ warrant .. :~ 

402 "EnvIronmental proccedmgs invanably addrc1.~ l''\UC~ that wnccrn large nurnhcr\ ot pcoplt' 
and impact upon many inlerC!>ts. Unlike many admmi1.tratlvc Of judiclal dcc/.,Ion ... cnvlronrncnlal 
assessmenlls a decislon-malong and inq<liry proœdure whlch ha~ dIrect r'~percu,,/on .. rhal go Ilcyond 
one or IwO partics"! Jo. ElA proce~sc~ have an "lnhcrcnlly parl/clpatory lh:trllltcr", C. l)rophcl, 
"Public ParticipaI/on, ExecutIve dlscrcHon and Envlfonmcntal A",c1.1.menl: ('onIU\l~d Norm." 
Uncerlaln Umm" (1990) 48:2 U. T. Faculty of Law Revtew 279 al 2!B·X2. 

403 S,34(b) 

404 S.35( 1 )(2), Basically, Iherc are IWO kmd~ ot public hearmg model .... The qua., 1 ludKml hcarll1g 
proœdure 1S chosen whcn the board ha~ dc\egaled power., tn take admml\lrallvc dell\lOn:-.. The 
forum IS adversanal, parHes gsve eVldcncc under oath and t:hallenge cach Illher\ po.., Il Ion Ihrough 
cross.exammation. This model is clo\e to a regular court prou:cdmg, hccau.,c Il I~ rcJallvcly 
structured and follows defined rules of practlœ The nlher m()dcll~ an mhlrrnrtl hCdrtn.&l!!,,!~c~Uf(' 
It IS favoured when the board has the power to only advl\c the governrncnl and hd., no (Jc(;)o.,(on 
maktng powers. Parties are to asSlst die panel, nol tn challenge Ihe proponcnl\ po"l/on. FLAI{O 
Study Group. supra, note 206 at 1,4,6, 18, 27,29-30, 41, Envlronmenta[ ApPlOva[\. \Uprtl, nOle 41 
at 1.10·11. 

405 S. 35 . 

406 S. 58(1)(a); Schrecker, supra, note 197 al 234. 
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1Ifl' not guarantced.'~07 EnvITCmmental group~ fear that the lack of formality rnay 

ul1<Jermmt the nght\ nt the puhlfc. .+o~ Accountahiiity Jemands a clear ElA 

pr()ce,,,. In re,por1'>l! hl the,,!.: cntlcl~m. It may he ~ald that Bill C-13 only !let~ the 

trafTll'w(Jrk te)r cllvlronmentaJ ;Ne~'1ment, and rcguJatlOns a~ well as guidelmes 

rc~pel.tlllg the application of thl~ Act'+O'J will precbe the proces~. "Packmg" too 

much min the Icgl~latl()n It~elf would make the CEAA too complicated and any 

amenùml~n{l, would rL'l)UIrt~ the revi~lon of the Act. 

Puhllc heanngs held by a panel are a well-known techmque for mvolving the 

puhllc in the ElA pr()ce~~.410 But tn be effective, public partIcipatIon should exist 

throughout the entlrc proce!o,~:~ 1 l PuhlIc particIpatIon should be provlded for the 

scrcening rha~e, during the as~c~~ment, III the handlmg of the paneJ's report and, 

linally, fI1 the p()!'!t-lInplemcntatlOn ~tage. Sorne statutory reqUirements in Bill C-13 

allow puhllc partll:lpatlon at the ImtlUl stage. ProvIsions for publication and receipt 

01 commCf1t~ on ~aeening and c()mprehen~ive study reports are an improvement in 

wmpamo/1 to EARP.'m However, the public IS not involved in the development 

of gcncric mitlal ~creenlllg cntcria as the Canadian Envmmmentai Assessment 

.+07 A nurnhcr 01 proccdural provlsIOnll rclatcd to standing, notice, nght 10 be reprcsented by 
mun ... d arc ml~~lng; LlOdgren/ Oct. 91, supra, note 210 al 26; Vigod, supra, note 209 al 13-14. 

40l'l LlOdgft.'n/Oct.91, supra, note 210 al 26. 

4()<) ~cc., 5S( 1) 

410 McCallum, ~upra, note 48 al ,79. Hcanngs under EARP arc hcld al the beginning of the 
"~l\c~~mcnl for the drafting of the gUidellncs for Ihe EIS. Callcd "scopmg sesswns", they permit the 
IdcnlJftC<ltlon ot the Important Issues "m1 redure the pOSSlhlllty that the EIS be attacked on the 
~round Ihal the wrong I~SUCS were cxammcd At the end of the public rCVlew, ·proposals heanngs" 
lah' plJce, Em"lronmmlaJ Apprm'als, supra, noie 45 at 1.S., FEARO Study Group, supra, note 206 
al ~-4 

4ll D.p Emoml. "Envuonmental Plannmg and EnvIronmental Assessment Proactlve Regulation 
hv AdmlOI'trall,c BOdrd" Paper Prcsentcd at a National Scmmar on Law and the EnvITonment. 
C.m~.dlan In~tJlulc for the AdmInistration of Ju~tlce, 1988. [unpubhshed) at 22 Ihercmafter 
En\'lTonml'11flll Planning) . 

41 ~ S. 16(1){ ~), ,. 18(:\) & s. 22(2); S~hrecker, supra. note 197 al 229-30. 
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Councll [CEAC] proposed:~I~ ~()r ha~ tht' Act l'nnkrrl'Ù li nght tn thl' puhhl' Il' 

be notlficd and adcljuate tnTIe fm Wl11llll'l1t un litatt!'- \,1 the antlclp.ltI. .. ·d Il,ts 

(exclu~ion iI~t:-.. comprehcnslH' study l1~t .Ind the l . .lw 1 l!'-t) .lllÙ rl'~ul.llllm!'- tll tlll' 

ACt.~I* 

During the ~cconù pha~e ot the prnce~~, the puhlie l~ 110t lll\lll\t~d III tlll' 

selectH.Jn 01 panel rnernhers, nor in the dcvl'lopn1t'nt 01 the tl'rrm ot rekrl'llCl' III tlll' 

pane!. .. 1') One may wonder. howcvcr. If ,tKh Icqulrl'mcnts would tHlt makl' the 

public participatIOn too hroad. the l:On~e4ucnl'l'~ ht..'"lllg that thl' kdn.d LIA prol'l'!'>~ 

bec()me~ a lhfficult cxercI~c tor the propOllL'nt and the gOVl'II1Il1l'nt ()lIl·~tHlI1~ ot 

practicaollity have tu he halanced wlth the l'lHlcepl nt allllwlIlg a bluad public 

participation. Howcver. exc!udmg the publIc tmm .llly Jn'I~lon-makJng power III the 

asse~sment d~CISi()n is a senous conccrn that will he dl ... nl\Scd laler \Il tlll~ chapll'r. 

Public partiCipatIOn In pmt-approval I~ addre~~eù hy s. JX(2).-llh Il reqlllrl'~ the 

RA to notify the public of the details of mea~urc~ It Will aLlopt atln havlllg dcmlcd 

to allow a proJect to proceed.417 Furthermore. the RA Will have to advJ~c the 

413 CEAC report, supra, notc 248 at 18. 

414 CAUCUS, supra, note 209 al Il Public partlclpallon ,~ a more ..,cnou\ prnhlem al the 

scrccmng phru.e than al the panel heanng Icvel. bCUlU..,C 'tt.TeCnlng I~ a more mVI."hlc pha . .,e Ihdn 1 he 
public revlcw phase. In the present <;ltuatlon. Bill C 1"1 exempt ... the puhht.. from ..,ut..h Import.tnl 
question as to whether a proposcd undcrtaktng ..,houlll hc ..,uccncd and at the cnd \)1 ..,rrccOing Ifl'm 
decldmg as whether 10 rcfer a proJCCl 10 a lull d ...... c ... .,menl 

415 ibid al 13, Thc MoE. m con~ullat(On wlth the RA. tIXC" lhe term, 01 rc/crenle 01 Ihe pand. 
s. 33(2)(b). The terms of rcfcrcncc oUllme the ... wpe of the puhllc rcvlcw 

416 Posl-approval participation ".,hould he pdrl 01 the ovcrallimpaet management proœ ....... a ... an 
extcn~lOn of carHer JOvolvcment"; CEARC, Eva/umm!: Ln \.. mmmentallmpau A nenment An AUlOn 
Prospectus (Ottawa: Supply & SCMceS, 198X) at 2-1lherelnilltcr ( EARC 'tudyl 

417 S.38(2)(a)-(c). 



puhllC of any folJow-up program de~lgned for the proJcct and of any resuIt of any 

tollow-up program pur~uéJnt to \uh\cctJOn ),. 3~(] ).-+lR 

Bill ( -1.1 f llIlher encouragc\ puhllc nartIClpatlon hy two rather remarkable 

ncw retjU/n:rncnt\ f Ir~t. él puhllc n:gl''Ilry ot re(ord~ ln relation to every proJect for 

whtch an }-.lA 1\ conducted ha~ 10 he ôtahlJ~hed.41') Second. atter encountenng 

oppmltlCH1 trom vaTl()U~ cnvlf<Jnmental actlvl~t group" whH:h Cl itJclzed the fact that 

the draU kgl~l;ttl()n ùlcl not contaln rrovI~lon~ tor mtervenur tundmg. the CEAA now 

gIVC\ (li the Mol', the power to InItiale partiCipant fundIng .. uo The governmcnt 

dld Ilot Il1c1Ulk thl~ rC4lllrcrncnt ln the tlrst dralt Ieglslatlon, becau~e such participant 

fund\l1g already cXI~ted m a pohey ~mce June ]I)I)O:Ul 

ElA IIteraturc c(}n~ldcr~ that mtervenor tundmg is e~sentJaI In a~slsting Jess 

weil-oit group~,:~22 Interested parties In an ElA proces~ are often indlvidual 

CltllCI1~ or commumty and envmmmentai group~, who lack the tinancial resources 

and cxrertl~e to eva!uate the Impacts of a proJect. Consequently, they cannot 

411i Thl ... lattcr rcqulTcrncnt dld not "XIM under BIll C-7X Thl!! I!"> a we!come amendrnent WhlCh 
\\.111 hl.' LlI~cu""l.'d JO Chaptcr IV. Howevcr. no "cltllcn public advl~ory commtttee" as part of a follow­
up program 1., Wnl.clwd JO the draft IcglslatlOn. Andre~ & Hillyer, !Jupra, note 209 al 53. 

41'1 Frcc ,Il:(l· ... ~ to rdcvant tnformatton I~ e.,pcClally rl'qulred \fi thc Brundtland Rcport, supra, 
note 1 al fl4 S 55( 4) ... hould ~pcClhcally l.Ontatn thc rcqulTcrncnt that thc tnformatlon tn thc reglster 
1 ... d\:\llahlc lU Ihe puhlic, CAUC'US. supra. nolc 209 at 13 Of course. an acceptable balance between 
ckmenl!l 01 wnfldcnttallty and mattcr~ open 10 puhlic ",cfUlmy ha~ 10 bc found. sec. Schrcckcr for 
more detall ... ahout the information avallablc 10 thc public under the ncw fedcral ElA supra. note 
IlJ7 ,II 2~()- ~4. It ... hou!d hl.' added, howcvcr. that undcr EARP. a Bulletm of InIlIal Assessmcnt 
DClNon), and a "Rcglqcr of Pancl ProJcct!>" was publl~hcd for the first hmc In 1986; Hanebury, 
\ Uprtl , note ~~4.il 97 t 

420 S 5S( 1 )(1) 

421 ract Shcct Il 10. supra. note 220 at 10 2-10.4; Hobby. supra, note 212. 

42Z Enmonmenral Plannmg, supra, note 411 at 20 Panels under the GUldehnes Order advised 
lor mleru'nm fund\fig .. cveral urnes. 
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h t't' 1.J ~~ A h pre~ent t elr ca!lt's e ectl\C y. ~ t t e saIlle tune. PWJL'l't Pfl'!1lHlt.'nt!l ,m' ottt'tl 

powerful cmr.panles. whtch (an hlfe L'''I.pl'rb. l"on\ultal1t~ ,Ind "fWlld I.lrgl' .tllll Hlnh 

ot money m the pn:p,lratlon nf thL',r EIS. ,\~ .t ft.,.,Ult tntl'll'.,b \lI 1,lrgl' I.'U III pa III l". 

and abo puhllc utlllt)' corporation.... l'Indu hL' t.l\l)dr~d h~ adlllllll.,tr.ttl\c trtbull.!b .It 

the expense ot the puhlic mterL'~t..!~.! Fumltng 1'\. t lll':l'Inrl', Prul'l )~l'd tll 1ll'11' 

pl(1cmg Il'~s weil-off Interested partle~ on an l'quaI tootlllg \\-\th prl1]l'l·t pHlplllll'nb. 

Public partlclpatlDn ha~ wn~lùl'r,lhly e,,()lveu Hl Canaùa. It~ "tdrtll1g pomt I!I 

often attflhuted to the 1974 Mackenzie VaUt,!' Pipeline 11Il/llin Whl'fe J lI\tll'l' Bngcr. 

for the flfst tlme, recommended that a tederal dt:partmclI., J)I/\ND.!~~ 11/ (11\/1, 

provides fundll1g. Thc tunumg program è~tabh~hcu III thls IIHFllry ha'> !'.l.'rwd as Ihl' 

prmclp,lI mode! tor public participation III Canada.-lZh Ontarlu, lOf l'xa111 pll.' , ha .. 

a very advanccu ~ystem of mtcrvcrnor tundlllg, Att~r 1 ~ y~ar~ 01 C'I(pCfll'rlCC Will! 

intervenor fundmg, the cntcna u~ed mamly hy the J(}Jnt Board, The l'IlvlnJnmcnlal 

As~e~sment Boarù [EAB] and the Ontarro f:nergy BOilnj'tn have hcen l'otlltled 

in the bllerVe1l0r Fwzding Project Act (frPAj enacteù 1[1 19X~ . .!2X No heaflng~ will 

take place untll the fundmg panel unùer one ot the thrce h()ard~ abuvc nalTlcd ha" 

been declded.429 Part II of the IFPA empower~ the EAB to awarù co~t~ In orùer 

423 Robertson, supra, note 202 at 12; OHton & Emond. supra, note 276 at 266: S J. McWllham~, 
"Ontano's Intervenor Fundmg ProJcct Act: The Experience on thc Ontano Encr!,'Y Board", (1<JX,) 
Canadwn Administrative L and Prael/ce 202 al 202 IMt Wllham'il. 

424 McWllhams,supra, note 423 al 202. 

425 The Federal Department of Jndlan and Norlhem Affalr~. 

426 EnvU'onmental Approvals, supra, nOIe 45 at 4.2 & 4.3 

427 IbuJ. at 4.12 & 4.13. 

428 The lntmenor Fundmg Pr0Jee! Act, S O. 19Y(), c.l.13 IhcTcmaflcr IFPAI; Envlronmental 
Approvals. supra, nute 45 al 4.8 

429 And m case wherc thcrc arc no apphcauon .. , the board cannol procecd unul the laM day III 
apply for Intcrvcnor fundmg has passcd, ~. 3(4)(a)-(b), ,fnd at 4.27. 
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to allow the heanng panel to compemate parties that have made significant 

contrlhution to the heanng p=-()CC~'1 . .n(J 

Although puhllc funding i~ now en~hnned In the draft leglslation. 

cnvI[(lnrncntall~h contlnuc 10 he concerned that partIcipant tundmg is not 

mandatory lor puhhc revlcw or mcdJatllln,411 Furthermore. the tet:hmcal 

4uc~tl()n~ umcernlIlg wthl ~hould pay, how much ~hould he ~pent, whlch procedure 

lm payrnl'nt "hould he adopteù. who ~hould recclve. anù who should oversee the 

mOllcy ~pcnt, are ab() not ~pecltled m 8111 C-13, .. n2 EnvlrCmmental groups have 

rccommcndcd that lund~ ~hould he made aVélIlablc for medJéltltm and reVlew panels, 

FlIlld~ .. hoult! (Ibo he provlded III the ~copmg ~e~SlOns and early enough before 

prop()~al rCVlcw paneb takc place:rn The propo~ed Act lach c1anty as it leaves 

thc~c tcchmcal, hut neverthele~s Important, questions tn future rcgulatlons. Ottawa, 

howcver, wa~ conccrneù ahout the prohlem of "packmg" too much into the Act and 

tll makt' It t(JO complIC:Jted. Further, fundmg programs are within the rcalm of the 

Federal Government ~lI1ce 1990:H4 

·PO S 18 of IFP A. 

·n 1 "For the purpme of thls Act, the Mmlstcr may estabhsh a participant fundmg program to 
fal:llllJtc the partlçlpatlon of the pubilc 10 medlatlOn and assessment by revlew panels"; s. 58(1)(1); 
P/awt'd l./·g/llmwn, ~upra, note 372 at 1. 

.t12 Tlle IFP A, for cxample, lould he u~ed as a ha~l~ fOi a federai fundmg program, Vigod, supra, 
note 2lN dt 15; Circ\h, lupra, note 71 at 114-15. 

~ 11 Furthermore, the mcdlator and the pancl ~hould be glven the power "to award bath mtenm 
lll:-.h .md l'O~I:-. Jt the end of th{'lr proœ~~cs". Vigod. rupra, note 209 at 15-16. For further diSCUSSIOn 
lOnrcrnmg who .. hould pay, who shoulll rClCI"C the funlls and who should oversec the allocation of 
lumJing. 'cc FEARO Study Group, ~upra. note 206 dt 35, 37; Robertson, supra, note 202 at 12. 

4 q For ex.lmpIe. Envlronrnent Mml~ter J. Charc~l announccd on July 2, 1992, the awardtng of 
$ 12X.5()() to a"~I.,t group~ to paruclpalc ln the fcdcral-provlOclal envJf(mmental assessment of the 
propo\l'd Hahl.IX-Dartmouth Mctropohtan Wa!>te Water Sy<;tcm, Mimster of the Envuonment, 
Rd/'lllf' P"rtl0l'tlnt Fwuimg for E'lVlronmental Assessment of the Halifax-Dartmouth Metropoluan 
\rI/ife n'lIttr Tre/Ilment System (Ottawa: MIOlstcr of the Envuonmcnt, 1992) 



Lastly. the rc\ le\\ er. l'Ither a pane 1 or a melliall1r. l".ll11l11t'~ thl' 1 lwn 1l1!!llIll"!'­

and the techmcal 4Wlht~ nt tt1e [·IS prl fl,trl.'J h~ tlll' prl 'poilent lt, till'Il, l'\,lill.ltt" 

thc puhlic conCl.'rn~ <lOJ mtere,>t-, expre~~ld dUflng. the publ\\. ht'.II1!l!!,' UI tht' 

medwtlOn and tmally prerarL'~ :' report \\ Ith Il'. fCl'll111 mC..'l1d'lt Il Hl'. fcl.ltL'l1 10 t hl' 

proJeet m actlvlty. The ~eeonJ pha,e emb \\-Ill'n the l'Il\lrUlll11l'nt.II.l'M'''llll'nt p,II1\.'1 

or the medmtm tran~mlts lb report to the MuE and the H.A.~ ,.., 

D. THE ASSESSMENT DECISION 

Once a proJect has heen a~~es~ed and the report Clllll't.'rtllllg Ifs p(J~~lhlc: 

effects has been transmIttcù to the RA, the l'mal dl.'elSIOn has tn 11l' taken wlll'thl'r 

the proJect should he carned out. Flve a~pccts need 10 he undcrlllll'd JI1 tlw, l'lllltl'Xt. 

Firstly. there IS no dl!o.tinctton either limier the EARP or thl' CL-tA :\., to the natlltl' 

of the decl!o.10ns taken at the end ot the procc~~. In rcallty. Iherl' arc twn part~ tu an 

assessment deelsion. One is related to the (uxcptahi/ùr oflhe (1\ \l'\\fflCIlI do(/unl'111 

ilse/f. Berc the adequaey nt the mt(1rmatlon provlùeù III the I~IS I~ l'xanlllll'd. 1 hl' 

second is related to the .\llitahility of Ihe pmpmed wldcrtllJ,.,il/~. 'l'lm 1" the approval 

to proceed:D6 Concerning the nature ot the~e twu ktrH.h 01 dl'CI'lI()I1~, the ,>econd 

one, the "gu/no-go decù;ofl" IS a value Judgment, whcre the net henellh ot tht' 

proposed proJect outwelgh Its net cmts and where the envmmrnental ctlcctll rl'lleel 

the least harmful trade-offs pm!llhle hetween thc economlc advantage~, creation (If 

jobs and energy production."n7 Such a deels\on dcpcnds more on pcr~()nal value 

and general polie)' than technical intormatl<m.,nH J ntere~tJClgly, t he Ontario 

Ellvironmentai Assessmefll Act dlst1l1guishc~ hctwecn the OCC\~I()n to acccpt thc EIS 

435 S. 34(c) & s, 36. 

436 Ernond, supra, note 52 at 20; Lucas ln Clark, Jupra, note Mal 16S 

437 McCallurn, supra, note 48 al 386. 

438 Emond, supra, note 52 at 20·21. 
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and the decl~l()n 10 approvc the proJect.~~') Be that It may. the CEAA remams 

ï polltlCally comervatlve ElA ~cheme , ~ it lcave~ hoth dec]~I()n~ JO the hand of the 

RA:~40 

Secondly, the role ot the rcvlew panel or medmtor I~ only "advlsory", Thelr 

report I~ preparcd m the tmm of recommendatlOns,441 A1I !lllch, the proponents 

are trcc not tu tollow thcm,~..t2 The quc!ltion I~ whether the ~olution adopted hy 

the C!'AA will cn~urc cttectlve puhlIc participation as reqUired by sustamable 

development? Would It not have heen a .,tep t()warù~ the promotion ot this 

pnnclple, to have empowl'red the panel or the medmtor to made a decislon 

regardlllg the \ultahllity of propo!.eù proJcct,!4..t, Accordmg to Hohby, planmng 

tllol~, sllch a~ the ElA pTOce!.~, should not play the role of environ mental police, but 

should tavoUT people Intcgratlng the concept of envlf(mmental protection mto theu 

d:llly élCtlvltle~. '1 hll~, havmg the mcdmtor or the reVlew panel havmg decision 

makll1g powcr~ would prevent feùeral dcpartments to merge environmental 

con~lderatllms into theu declslOns.+44 The CEAA lS a conSClousne~~ raising 

4~') s, 11(2)(q & ." 14( 1 )(a)-c) of the Envzronmental A~smment ALt, supra, note 73, For the 
,lllcptJhlhty of the EIS, thL Ontano Mmlster of Envuonrnent must wnslder among other Items, 
the pllrpll~c of the Act, the hIled EIS, the as~cs~rnenl reVlew, wntten ~ubmlsslOn!>, funher reports, 
., 14(2), Luw"I ln Clark .wprtJ, nOIe 66 at 16X, Ernond, 'Iupra, note 52 al 26_ 

440 r.nvJnmrnentah.,t ,CCpllC.., would cven go to the pomt whcrc the entlrc proccss and Us 

den~llln" arc 10 the hamh of an mdepcndent hoard, Emond, .lUpra, note 52 at 20, 

~41 The rccomrncndallOn~ arc frequcnlly wlde-rangmg. Rces ln Clark, supra, note 76 al 9, Under 
EARP, the report u~ually would contam. a bncf descnptlOn of the propo~al, the characlenstlcs of 
the propll~cd ~Ilc and Impact arcas, the potcnllal Impact\ wmmcnts, Issues and analysls, and 
condu,\on and rccommcndat\On~; Federal Procc~s, supra, note J65 al 4. Panel~ under the GUldelines 
Order l'IlUld rccomrnend that proJect~ procccd wlth mOdlflLatlon!> or ~ubJect 10 conditIOns, or may 
not prmccd, Luc, .. & Fran~on, rupro, noie 71 al 995-17. 

~4Z f[,/Wl'l1 lA'glsll/t/On. wpra, note H2 at 3 

~~, For tn'IJOl'C, CELA and the Caucus on the Canadlan Envlronrnenl Assessrnent Act 
n:wmmcndcd Ihal the IIndl del.'l~lon be made hy the reVlCW panel or the rncdiator; CAUCUS, supra, 
note 2(N ,lt 15. Vlgod, lupm, note 209 at lQ, 

~4~ Hohh). IUl'rtl, note 212, 
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exerClse.-W'i not only for the puhhc. hut espeClally tnr kùer.11 lkp.lrtllll'l1l' ,Inl! 

bodies. 

Thlrdly. comcquent to the ahme m~ntllHll'd pnK'l'durl', the R. \ l'Ill I.du' thl' 

f· 1 li '~4(> Il ma eCI!'IlOn to llwmg n:œlpt ot ;! report Ill.H.k hy Il Illl'dlllllll . .1 H'\Il'W l'''lll'l 

or when a proJect, ~uhJect 10 li L'ompr~hen~l\e "tully ha~ hel'n Icll'rrcd "dl k III the 

RA pur!'luarlt to paragraph ~J(a).44' Wlthout glllilg ">11 taro .1' tll gl\c the dl'l'I"lIl\!­

making autllOnty to a panel or meLlléltor in t'" .. t' III .t tull a"!\l':-'~\lll'Ilt, rill' R,\· ... 1111.11 

decislon making power could have heen channcll'd 111 ~evl'ral way:-.· (.1) hv IIH'fl'a""lg 

the authonty ot the MoE IO~. 37( 1 )(a), sn thal the RA ... hould tdke 11\ dCCI'IIO/l 

under thls paragraph ln comultatlOn wlth the MoE; (h) III addllhllJ lu Ih"l. Ilv 

providing an appeal to the Feùeral C'ahmet and thus r~ndl'nng thl' RA Ilot the tllHlI 

arbiter in the as~e~sment decl!lionYx 

Fourthly, there IS ~erious conccrn ahout the criterium to hl' applled III taklllg 

the asse~smcnt declslon.-+49 The RA IS gl\'cn tou much di~crctl<Hl hy hl'lIlg i1hk 

to implement the mitigatIOn mea!lures ''il cOllsùJen llfJPro{Jrlll((,".~')() OUl' ~h()lIld 

recall that cssentlal components ot a o;trong ElA are the cstahll~hl11Cnt ot cll'ar 

critena to gUide the planning and review of propmab and the mllllll1l/atl<lIl 01 

44'1 [hui. 

446 S. 37; Andrews & Hillyer, supra, note 209 at 49 

447 S. 23(a) sttpulates that after the cornprehen"rlvc ~tudy IS complcted, the Mol~ rcler ... Ihe 
proJect back to the RA ln cases (1) whcre Ihe pro)CLl 1\ not hkcly III UlU"'C "rlgnlhGlnt cnvlfonmental 
harrn or (2) Il gcnerates ~lgmficant envlfonrnental ctfClI\ Ihal arc nol Ju ... ul1ed ln the urlum ... lltnlC., 

448 Andrews & Htllyer, 'iupra, nute 209 at 49-50 

449 Llke for the thr~hold tc~t ln the "crcenmg deCl.,ton, envlronmentalt..,t" J.rguc Ihal the 
evaluatlOn of the slgmflcance of the potcntlal cnv!TOnmcntdJ dfeu" .,hould ne m,t(Jc wJlhoul takHlg 
account of thc pO'Mblc mlllgatlOn mea~urc~, 'cc Chapter Ir, \upra, noIe WH and dlwmpanylng lexl 

450 S. 37(1)(a) What docs "apprOprialc' rnean'I A'r "ugge~tcd carhcr, will the dl"hur"cmlnl of 
money be consldercd appropnalc mltlgable rnca!'>urc'r'! ~ce, lupra, ( hdptcr Il, 2/ 
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d I\cre! lonary Llecl\lOn-makmg wahm the ElA proce~~.451 Section 37(])( a ){b). 

U Illort LJ ncl tely, LI()e~ not meet the ... e re411Irement~. 

f ma/ly, It hw, hren argucd that only "ecologlcally ~ound" and "equltubJc" 

proJcCh ... h()uld he approved tu emurc that ElA I~ tn be u~cù lor the long-term 

~LJ~taJnflhJllty 01 the env\[(ll1ment.~'i2 Thu~. the ~tatutory as~e~~ment test 

-l)1 1 1. 1 •• h h " '11 'h proVl\lml ., )OU u c(Jntam a Lnterlllm t at t c proJcct Wl UJIlIn ute !o 

\w/(lIl1uhk dercl(Jpm(,Ilt"Y)~ In\ertmg ~uch a condition wCluld repre~ent an offICiaI 

rccogrlllloll that the cnvlHmrncnt ~t;lfld~ on an eyual foot mg as ec(}nomJC~. Rce~ goes 

l'ven lurther hy ... tatmg that ecologlcal mtegnty ~houlJ he the governtng factor and 

thl' acceptable lcvel nt cmllomlC actlvlty the dependent comlderatlOll.Wi 

i\lthough the a~~e~~rnent uemHm provl~lon ln the CEAA doe~ not ensure that 

l'nvlronmental CI m ... lllérattom have pnonty over economlc matter~. it, nonetheless, 

rcqlllrl'~ III ... IN 2)( li) that the proJcct must he III tune wlth the princlple of 

~lI.,talllahle dcvclopment hy ensunng that renewable resources will he mamtained for 

pre~ent and future gcnt'ratlOn~. 

ln sum, tor envmmmentaIists, the assessment decision step is fundamentally 

tl.IWl'd. EsrcClally hccause, in certain situations, the RA is aiso the proponent which 

sccks tn have Its pnJjccts carrieù ()lIt.~)b But, It should be recogmzed that the 

CEAA I~ the nnly Icgislative Act In the world that: (a) comprises of independent 

rcvll'w panels; (b) envisages a second track for the full assessment; (c) requires the 

4'it CAlICUS. ,upra. note :()9 at 3. Lmdgrcn/Oct.91. ~upra, note 210 at 3. 

4'i;! Lmdgren/Oct. 41. supra, note 210 al 7. 

4'i~ S .. H(I). 

4'i4 Andrew!. & Hillycr, supra, note 209 at 34. 

~~~ Rcc ... IIIpra, note 1 at 28.1 

4'it, Whu:h I~ wntrary to thc pnnciple of mltlor Juda ln causa sua; Lindgren/March 92, supra, 
noIe 2 III al 5. 
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proponent h) consJlÎer the l·apa .. lt~ ,~i rent'\\ahlc fC'IHlfù', tu hl' 1ll,llllLIIIll'd 1"1 

pre~ent and tutllfe generatlon" and (d) gl\t', d hw,ld puhlt,' lIl!,)ltll,ltH)l1 ~\'tl·lll. ,,~ 

t'~tahl!~hlt1g a puhllc regl~tty. hy pl'rmlttln~ the puhllc tn l'U111I1H.'lit dllllll!~ "'Il'l'l\Il1g 

in certüln ClrCllm'tanl't~ .. ,InO by ,tlhlWlrlg Il 10 parllnpc 1/1 [l'\Il'W p.lI11'h .lIHI 

meuwtlUn. 

E. THE REVIEW OF THE ASSESS~'ENT DECIS/ON 

Once an assessment dccl~lon ha~ hn'n takcll 111 ta\'llur (lI r.lrrylflg out tlll' 

propo~eu proJect, wIll It be pm~lhk tu rCVIl'W the applllval I..kn~lllll'! Rlgm and 

consistent'Y in thc application ot the UA rcqulfelllenh as 'J l'Il ;"'0 .IllÏHllllolhlllly III 

the ElA process coulu he grcatly cnhanced hy the avatlahliity 111 il flght (lf "ppl'al 

either at the executlve (cabmet and/or nmmtefl,ll Il'vlew) Dr the Judlrlal ICVl'I.-l~7 

1. Executives Appeals 

The dedsion followmg the rCl'elpt ot the report made hy a medlalOf or a 

review panel is entirely dependent on the ÙCCl~lon makmg iluthont:y <lI the H.A and 

no formai executive appeal I!I provitletl to rcvlcw thl!'> dccl~l()n.'l'îI~ Il :-.hould Iw 

noted that there are several other declslon~ maùe ln the ElA pf()ce~\ Wllll~h al\!} lark 

formai review: 

(a) The deci\ùm made by the RA Co rel/litre (J1l cmderwklllK I(J he W \('.\ \cd hy tht' 
federal ElA prucess, either by way of .\creenùlK or comprehell.\lve \tudy, alld "1,,, fi 

determinaÛOfl slating that the projeci iJ exc/uded under .\.7.4
,)<J 

457 Schrecker, supra, note 197 at 201-02, Cotton & Emond, lupra, noIe 276 al 270 

4')8 Andrews & HIIlyer, Jupra. noIe 2(J<) at 4!J-50 For !n'Iana:, the a .... c~'menl <Jeu.""," Ululd he 
appcalable 10 the MoE or the C'.ahlncl. Lul..a!> )fi Clark, lupra, noIe fi, al 171. 

459 S. 5. s, 7," 59(C)(1)(1l) & \ 59(1)_ Undcr Bill en, the RA ha., the hnal deu'olon-makIng 
authortty 10 cxclude a PW]c(.t undcr s,7, 

97 



(h) nIe \creel/lIlg deciwm wlzetlzer the projecl H.ill proceed wilhoUl g{)ù~through a full 
(J 1 Il'l \ment or the dl'ciltfJ!l to refer a projecl 10 a panel or a media/or . 
fc) /Iii' dl'(l\W!H taken L1l1der \. 23(h) and \. 28 wlu:re Îl iç Ille MoE who decides 
H.lu'JlU'r (1 proj(!U ,lumM he reJerred I() a full a \ \e\ ln1enl. 

LXilmmmg Bill C-I3, one thu!'I notlCC!'l that no "formai executlve appeals" are 

provlUCU lor tlctcrmmat/On~ made or deci~l()ns taken in the abave mentioned 

Cln:urn~tancc~. 

2. Judicial Ri!view 

l ,lmitatlOn~ 10 Judicléll review can result from a lack of formaI Judicial appeals, 

a lack of ~tatutory hasts for sorne ElA processes,461 limited decision criteria,462 

cxtcn~lve di!lcrctlonary powers4(" and restricted locus standi.464 

-lhO S. 20. 

411 1 EARP wa'l con'lldcrcd as a government pohey until the Tnal DIvIsion Federal Court in the 
("/nad/lin W,ldllfe FederatIOn alse declarcd that tt wa!l an mstrument that has the force of law; sec, 
/IIfra, note ·HO and accompanymg text; Schreckcr, supm, note 197 at 194. 

462 A .... ecn earller. the RA dues not have to gl .. e rca~on~ for ItS declslOn: whether to proceed 
dlrcctly 10 the Implementation of a proJcct or for dccldmg that a full ass~sment IS necessary. The 
'lame happen' at the end of the aS!lcssment reVlCW. The draft federal \cglslatlOn docs not set clear 
crltena for the a ... ~c~~mcnt dcclslon. 

4(" Broad ),uhJectlvc dl),crCtlOnary powers to ordcr assessment or to permit exemptions lcave 
IIttlc TOurn for applicatIOn of error of law or Jumdlctlonal pnnclples, LUals 10 Clark, supra, note 
(lb at 157 ElA proCC!lSC!I should combine Icgl!!lauvcly Impo!lcd non-dlscrellonary obhgatlons Wlth 
dl),crellonary declslon Furthermore, cntena \0 mcumscnbc dlscrellon are ncressary; CAUCUS, 
fllprll, noIe 209 al 7. 

-lM Public mtercst !!tandmg 10 federai ad:ll1O\!!trauve matters was very narrow 10 Canada untll 
the Fm/li\' case -;"i,IS Supreme Court deClSlon has c\aboratcd a four condmon test to be fulfillcd by 
the apphcants 10 order to have standmg 10 bnng a mouon; Finlay v Canada (Mm/ster of Fmance) 
111}~1 ~ S.C' R. 607 ln the O.S., the AdnllnLftram'e Procedure ACf proVldcs Ihal any person aggneved 
hv a~ency actIon has thc requisne I(X;UlI standl ta seck judlcial reVlCW; S.I<. McCallum, "Discretion 
m DccI'lOn-Makmg .i Problcm for Envlfonmental Impact ~sessment" (1975) 23.3 Chuty"s Law 
Jounllll 7.' .It 74 
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Judicial re\leW of any federal departmcnt~' al'tllm undcr the EARP, hl'l .. lllSl' 

of Its legal status, was amhlguou~.~h;; Indced, the tedcral gml'rnml'nt, ~lI1n.· tht' 

flrst appearance of federal ElA In Canada 111 the ITIld-70\, wn~l~h.'ntly rl"I~ted ln 

legl~late the rederal envmmmentai as~e~~ml'nl pfl)l'l'~s. Through tht.· U'l' ot ail 

adminl~tratlve procedure, Ottawa retained much tll'xlhlhty lT1 tilt' application nI FIA 

10 its governmental actlvities.-Wl Howcvcr, a~ dcscnhcd hCIlt.'ath, a ~l'nl'~ 01 l'IllIrt 

decis\On~ at the end of the 19S0's hold that EARP wa~ rut a merl' dt.'Sl'nptHln ot 

policy or programme, hut has the force nt law.~17 lt ~hnllld hl' Ilntel! that 11Il1J1'Iai 

review IS abu very hmited for hodies WhICh have llnly recOInllll'ndatory power!> !>llch 

as "federal panels" or the "Bureau de~ Audlcnces PuhlJ411e!> lInder the QlIdlCl' '·JA 

~cheme, At mo~t, these hodles l'an he halted hy an apphcatllHl ÎI; rCVlt'W theJr 

procedural fairness. 468 However, lack or excess of power III a omal! Jntflllry 

proceedmg is difficult to prove.469 

465 Lucas & Franson, supra, note 73 al 995-18-19. Thl!l I!I the mam d.ffcrcnl'C wtth Nl:PA (·our .... 
ln the U S. have junslhctlOn to en~ure that actlon'\ met .. tnct prol'Cdural rC<.julrcrncnl of N J., P A 
However, they took a very strong stance by adoptmg an active role and hy ,tm,lly ovcr,ccmg agcflcy 
actIon under thls statute. As noted by McCallum. "judlual revlcw ha, œntred upon the aLtlon ImLIng 
procedure sel fonh by s. 102(c)". "Nearly every clau.,c to th., ,ccuon ha, hœn dl,w"ed ", ML('allum. 
supra. note 48 al 395. 

466 Jeffery. supra, nole 207 at 1072 

467 Sec, for example, Oldman RIver /l, 5upra, note "\2X at 19 

468 See NIcholson v. Haldlmand-Norfolk RegIOnal Board of C()mml.l5lOne,~ of PoILee f 197XI 21 
N.RAlO (S.c.c.) and MmLSter of NatIOnal Revenue v. Coopm and Lybrand 1197<)/ 24 N,R 161 
(S.C.C). 

469 Lucas IR Clark, supra, note ~ at 172. P S. Eider. "Envtronmental ImpaLt A' .. c ..... ment ln 

Canada: the Slave River ProJcct" (1986) 14:2 Alta.L Rev 20S al 211 



a) The Canadian Wildlife calle.\' [CWFJ 

Cnucr thc~e hcauIng\, thcre are In tact a !lcne!l of dlfferent court declslons 

launched hy opponent!> of the Ratfcrty Alameua dam~ In Saskatchewan. However, 

only certam a~pect!> of thc TriaI DIvIsion and Federal Court of Appeal can be here 

rrc~cnteù:no 

"CWF f': ln 1986. the Saskatchewan government announced its Intention to 

huild twu dam~ (the Rafferty Alameda dams):nt An EIS under the provincial 

EllvirOllmerzlal A.\.\e.\smelll Ac(~72 was prepared and approval to proceed with the 

proJect was granted by the provincial Environment MinJ~ter. Subsequently, foJ1owmg 

an appliLatl<)f1 hy the Saskatchewan Water CorporatIOn, a licence for dam 

con~trllction pursuant to the Imeflwtùmal River Improvemelll Act [IRIA] was issued 

by the federal MoE ln June 198R471 In response to the Issuance of this hcence, 

the Canadwn Wlldhfe Federation brought a SUit ln the Federal Court, seeking a 

ccrtiorarÎ order to quash and !let aside the licence issued by the Minister under IRlA, 

and a mmldamus order requiring the Federal Minister of Environment ta comply 

470 Canadllln WIMllfe FederatIOn Inc v Canada (Mln/ster of Envlronment) (1989) 3 F.c. 309, 
f19X91 .. W.W.R 52h (T.D.), Cullen J. (heremaftcr CWF 1 cttcd to F.C.), affirmed in Saskatchewan 
WtUt'r Corp \' Canadum J.l7/dltfe FederatIOn Inc. (sub nom. Canadzan WildllfefederatlOn Inc. v. Canada 
(Mm of Emmmment) (1989) (1990) 2 W.W.R. 69, 38 Admm. L.R. 138 (F.C.A) [heremafter CWF 
111 

·41 1 They arc IO(aled wllhin the Soum River Basm. a system whlch tlows mlernationally south 
10 North Dakllta and then provmclally mto Manitoba, Bowdcn, supra, note 325 at 227. Il was the 
Soun~ Basm Dcvelopmcnt Authonty (S.B.D.A) as agent for anothcr Crown Corporation, the 
Sa!lkatchcwan Water Corporatlon. whlch was charged wnh the supefVIslon of thelr construction; 
Jc..'ltcry. wl'ra. note 207 al 1075. 

47:! S S 1979-80. c, E-lO.l. 

4n R.S C 1985. c. 1-20. s.4 [IRIA); Jeffery, supra, note 207 at 1075. 
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with EARP:P~ The deCISlon of Cullen J. In Apnl 19S9 Jt'tc:rl11m~d that tlw 

"Guidelilles Order is 'lOI Cl mere de.\cri{JIÎtm of il {Jo/in' or Cl l'rogrtlm hw mm' Cft'tUf,\ 

n~f?I!ls (hw are cll!è}f('eahle hy way of mal1dllm{{J".~;~ A!\ !\Udl F. \RP I!\ .111 

"enllctment" or "r~glliation" accord mg to s. 2 ot the bltt'1I'rc:tllfloll Act. nh ln 

exammmg whether complianœ wlth EARP was rcqll1red \\hel1 1!\~ll1ng a ItÜ'I1i.'l' 

under the IRIA. Justice Cullen found that the pfIJjcct wa~ .1 "prnpo~al" 

corresponding to s. 2. that has an envlmnmental Impact on ~evl'ral arl'a~ ot !l'dl'ral 

responsibility".~77 It was held that ~. 6(h) wa~ thu'l tr1vllk~d and FARP had 10 hl' 

applied when i~sumg the licence under IRIA.~7s ComC4111'nlly, the ltn'lKl' WdS 

quashed and set aside and the Mimster was reqUlred ln comply wlth l:ARl). Tlw. 

declslon was upheld on appeal.~79 

CWF li: following these procecdmgs, EnvInml11cnt Canada rclc(l~cd a "Dratt 

Summary Environmental Evaluation", wlth opportuOity for the puhltc tn comment. 

However, without a public review, a final IEE4HO was Issueù on AUgll~t IWN, anu 

the same day, the Federal Minhter ot Environment granteù a new licence tor the 

474 Hunt, supra, note 221 at 798. 

475 CUP /, supra, note 470 al 322. 

476 InterpretatIOn Act, R.S.c. ch. 1-21 (1985). 

477 Such as International relations, mlgratory hlrd'l, IfiterprovInl:lal al fair"', f1~hcne~ and the 
Boundary Waters Trcaty; CWF /, supra, noIe 470 al 123; 'cc Bowdcn, lupra, note 125 al 22X, 

478 Ibid. at 311, Hunt, supra, note 221 al 79X 

479 CWF Il, supra, note 470 at 309. 

480 Sec s. l2(d) of EARP. Whcn potentlal adver ... e envlfonmental cffccts or mitIgation 
posslblhtles are unknown, further study 15 made resultlng ln an Imtlal Envlronrnental (~valuall()n 
(IEE); Lucas & Franson, supra, note 73 at 995-13; Imtlal A ... ~es~ment GUide, supra, note 16 J at 4 & 
Appcndix 2. 
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proJcct~. l he Canadian Wildllte Federation agam attacked the \1im~ter befme the 

Federal 1 Tlal dIVI.,!On, ~cckIng certlOran anù mandamu~ order!l on the ha~ls that the 

~Jnl<,tl'f had talied to comply wlth .... 12 ot EARP ~Hl JU~tlce Muldoon, In 

cxamlfllllg the Il:L notcd that It~ author~ dlu not tollow the language of~. 12(c) and 

(e J, wh/ch reler ln '\iK'ufiwlll" and "m.\ignijïcalll" adver~e env][(mmental effect~ when 

a<,~e~~lllg the /mpact~ of a proJcct. They IEE authors, Illsteau, spoke to '\ignificant" 

anu "mmlerate" Impach . .JU~tlce Muldoon conc!uùeù that "moderate" IInpacts, as they 

werc not "m<,lgmIICant", mcant '\igl/ificalll adt:erse ellvirmzmental effects" .. ~2 Thus, 

the Tnal Dlvl!-'lon conc!uùeù that tht: Mmister shou[ù have appointeù a reVlew panel, 

hccau~c hoth ~. 12(a), nor s. 12(c) whlch allow a pmJect 10 proceed without full 

a~~e~~ment were not appropnatc ln the present ca~e:~IB An order of mafldamus 

wa~ IS~llcd rCyllJrlng the Federal MInI~ter Dt the EnvIronment to comply with EARP 

hy appOlntmg il revlcw panel. Certiorari was also orùered to quash the lIcence lssued 

In August 1l)~N. unless hetore January, 30, 1990, the Mmister appointed an 

Envlf<mmental Assessment Panel. The Federal Court of Appeal upheld this 

dCCI!lÎ<ln . .tH4 

ln summary, what can be derived l'rom the Canadian Wild/ife Federation and 

the Oldman River cases ln the context of judicial review? Princip les evolving from 

these l'ases fIrst conhrm the mandatory character of EARP which creates Judicially 

~l CU/F Il, lupm, nOIe 470 al 2 & 12. 

4<'l2 IbId. al \J. 

~~ l/luL al l()·21. S. 12(a) Sllpulatcs that proJCClS causmg no adverse cnVIronmental effects can 
tlm.'dlv proœcd, under s. 12(c), proposal!l havmg mSlgnlficanl cnvlronrncntal repcrcusslons or 
CmlfllOnlCnl clfclll\, whlCh can bc mllIgated wlth known Icchnology, can also proceed. 

41'\4 Tm/a}l v. Canada (Mm of Em'lronment) (21 Dccernber 1990). T-2729-90 (F.C.A) 
luna'portcul. Jcltcry, lupm, note 207 dt 1077 
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enforceable ohllgations on the part ot the felieral gl1\crnml'nt r~411lflng Il tn '\"l'" 

the envmmmentai Imph~at\On~ ut It~ aCtl\ItIl",..II'>\ nll~ ,\111 twill tllll' tur the 

CEAA. a!'llt IS a ~tatut~, Thl'~e Jl'CI~IOll~. npù'I,t1lv the ('H J. Il, h,I\" l'~t,lhh~hnl the 

rule~ that ~tep~ wlthm the kderal pmcl'~~. 'Ul'h ,\~ the "'l'rl'l'llIlig pha"'l' ,lIld I!~ 

resulting deCl~lon, are open tu JuJIl'lal "'l'rutlOy,..Il'h Tlm h()IJII1~ ,hllUld ,d!'>o tw 

apphcahle to the new Act although, il!'> llllted ~arltl'r, It JUt.'~ not 1.:lllll.lIn ,illY "ppeal, 

provisions. 

Thirdly, both CWF and the Oldman Ril'(!r case .. Interprcted the kdewl UA pml"l'~~ 

ta apply to provincially locatcd ùam proJl'cts. Thl~ ha~ made the [l'Iatloll!'ohlp 

between provmces and the tederal government de cl \I1l' ,..IH7 D(le~ t he pmpll~l'd 

CEAA resolve thls mterJuflsdlcttonal prohlcm rl'laled to tht, ambit and "'l'()Pl' (lt the 

federal ElA proce!lS?4~ Sections 40-42 authofllC the MoL tu l'~tahll,h a JI li lit 

review panel wlth other Canaùmn Jumdlctl()n~ and also wlth torclgn JlIr"dJCtl()II~, 

Conditions, ~uch granting MoE the power to appomt thl' l'h:urpcrs()11 O[ C()-

chairperson and to fIx or approve the tcrms ot rcterencc, may nut satl,ty the 

provinces. Also, Bill C-13 does not !ltatc that hoth partIe, wIll he hOllild hy tht' 

4H5 Schrcckcr, supra, nOlc 197 al 194, 

486 Hunt, supra, note 221 at 801. Before lhl~ ca.,e, hClwcen 19T~ and IIJS7, only 29 proJCl.I'" were 
refcrrcd to a rcvlcw panel for a full a~l>e ... !-.menl, Slhrccker, 1 upra , note 147 al 21 1), ('f~I\(' report, 
supra, noie 248 al 13, 

487 Hancbury, supra, nOIC 224 al 964 & <J76 

488 It scems not. Spacc, howevcr, doc!-. not permit the examlnatlon 01 thl., proolcm Neverthele., ... , 
Il should be noted tbat Alberta and Quebcc mamly fear that thc CEAA, OCl.étu ... c 01 1\., unu.:rtatnly 
Will permll Ottawa 10 mtcrtere m provincial rc~ourlC management R Ray, "ProVInle ... , l.awycr., ... cc 
Disputcs over jUnSdKtltm" (1990) 1 17 Envmmment PO/lty & Law 1 al 1 Quehe<.. ha .. .,hown the mml 
senOUll OppOSitIOn, ccrtamly about Ils own mega-ddm proJClI., The Ouebel Lnvlfonrnenl MlfIl'ller 
Plcrre ParadIs dcscnbcd thc Bill 10 he a lorm of "total1lananl\m" thal wouhl allow Ollawa 10 

"dicta te" the provmc.c"s cconomle devclopment The Icderal governmcnt, however, ha., .,ought III 

assurc them by slatmg that Ils purpo'iC 1., not 10 grab JumdllllOn, but ju.,t to protel' fcdcrallfltcrc ... t .. , 
sec Contrmerswl Assessment Law, fupra, note 146, 4XX dt 1 & 1 
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pancl\ rcport. According to Jeffery. the RA apparently seem!l ta remain the fmal 

arhlter wlth rco.,pect 10 li proJcct rderred to a JOint panel revlew.~q Further, 

thco.,e ca'll'o., have c1early demomtrated that !'ICTutmy I~ necc~~ary. Wlthout It, federal 

Ùl'partmcnh anÙ olher hoùlc'l rcquircù 10 apply the tcùeral ElA proce!'lS. may not 

ng()rou~ly carry out a~!'Ic~~mcnt~.~'JI) Fmally, hoth the Rafterty Alarneda and 

OkJmiln River dCCI~)(>n~ provlded major b()o~t~ to the legl!>lative ~trengthenJng of the 

Icdcral UA. A~ the court~ were ~howmg advanceù consideratIOns related ta the 

ElA, Ottawa could not pa~s an Act that tmled to meet the standards established by 

JUTl!'lpruùcnce and wa~ hackward what the courts hold.491 

F. CONCLVSION 

Chapters Il and III have described how the process under the CEAA unfolds. 

Many cnvironmentalbts who have long pressed for a new mandate of the 

envmlnmental a~~e~sment review process have had second thoughts and do not 

support the proposed Canadiall Ellvirollmenlal Assessment Act. In these two 

chapters, It was attempteù ta offer a more positive vlew ot Bill C-13 by presenting 

sorne ot Ils kcy proviSlllnS. Nevcrtheless, only it~ IInplementatlOn and application will 

allow for an dfectlve evaluatlOn of the ElA process contained in the new Act. 

Furthcr. the as~essment of proJccts under the CEAA will show whether the 

proviSions promoting sustarnahle development are translated into concrete actions 

~l) Jcffcry, vupra, note 207 at 1085. 

·NO ln t'loth Rllfferty Alameda 1 and Rafferty Alameda /J, Il IS the MoE who respeclively fell to 
apply F ARP .Iml lallcd to apply the federal ElA proccss corrcctly; Schreckcr, supra, no le 197 al 202. 

oS!) 1 Hohtly, .\upm, nOIe 212. 
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and whether assessed projects are ccologically sound. Howc\'cr. thlS ~tudy would not 

he complete ahsent a discu~~lon ot the cnfnrœmcnt mechalmm~ dl'~I!:!nl'lt tu 

Impie ment the new teJeral ElA a~ wcH a~ lt~ po~t-appnwal rC4Ulrl'l1ll'nt~. Il\l'~l' 

aspect!- Will he glvcn an analytlcal treatmcnt ln the next chapter. 
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CIIAPTf:R IV: IMPLEMENTATION AND POST·APPROVAL PHASE 

A. INTRODUCTION 

Chapter IV wIll de~crihe what tollow~ the assessment decision. As In Chapter 

Il anù II l, the analy~J~ IS ha~ed on the as~umpllOn that only a !\lrong and effIcIent 

p()~t-I:IA pha~c can place U~ on the pa th toward ~ustainable developrnent. 

BchInd the cxpre~sion ''post-ElA phase" lies, in fact, two distinct, but related 

a~pcct~. Flr~t, the p()~t-approval stage con tains an "implementation and enforeement 

{aed'. A~ ùcscnhcd hclow, the ùulicia of an effective ElA process should include 

mcchantsrn~ 10 compel adherence 10 the EIA's requiremenls, such as offense and 

penalty provl~l()n~ for fmlure to corn ply with them. 

Second, an effective environmental appraisal scheme should not be a "once-

and-for-al/" proccss ending with the release of the assessment decislOn. ElA should, 

on the contrary, he shaped in such a manner as ta incIude a ''post-project 

llllllly.\L'i,,41J2 and thus provide an "ongoillg moniton'ng" of environmental and socio-

cconomlc impact~ durmg construction, operation and abandonment of the proJect. 

492 M. Davlcs & B. Sadler, Post-ProJect Analys/S and the Improvement of Guide/mes for 
E,mronmental MomlOnng and Audit (Ottawa: Mmlstcr of Supply & Services, 1990) al 7 [Davles & 
Sad\crl· 
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B, IMPLEMENTATION AND ENFORCEMENT OF THE 

ENtlRONMENTAL UfPACT ASSESSME'VT DECISION 

ElA l~ commnnly rderred as a ''plilnning (OO/" rather than a~ a regulahlr) 

mechani!lm. It provlùe~ governmental deCI~lOn maker~ and other II1h.'re~tl'd partll'!'> 

with information ahout the prohahle consequences ot a prnpo~ed 1I1'tlVlty. IIll\wver. 

to he effectIVe the ElA procel>~ must he lInked to the regulatory Illl'chanl'll1l 111 mdl'f 

to make sure that the envmmmental apprall>al and Its re~tlltlng dl'n'Ion are 

impkmented hy the proponent.491 In .. utticlcnt or lf1l'tkctlve compllam'l' 

provIsions would eventually render an envmmmentai Impact a!'>!ll'S~ll1ent a tutlk 

exercise, used mainly for the i~suance ot a devclopment perrmt:l'I.t Furthl'r, Hl the 

context of sustainable development. a se nous commltment to (ompllanl'e wOllld 

imply a comprehensive environmental asseSl>ment ),cheme, wtllch provlue!'> tm the 

effective implementatlOn and enforcement ot the ueclMons gencratcd hy 11.
4'1" 

Legislation without enforcement capahllity rish hetng percclvcd al> il merl.' 

statement of aspirations.496 Those required to comply wlth a partlcular .. tatllte 

or regulation may find !ittle incentive to do so. Furthermore, no rcmedy WIll he 

493 See M.I.Jcffery, "Environ mental Enforccmcnl and RcguJauon in the 14XO"" Regina v ~aull 
Ste-Mane Revislted" (1984) 10 Queen's Ll. 43 al 51-54, Luca~ 10 Clark, \upm, note (lfJ al 145-4() 

494 R. B1S!.ct & P Tomhson, "MoOltoring and Audltlng of lm paU,," ln P Wathcrn. cd, 
Envlronmentallmpact Assessment Theory and Practu.e (London. Unwln Hyman, I<JXX) 117 at 126 

IBlssel & Tornhson), 

495 CAUCUS, jupra, note 209 al 4. 

496 RE lndustnal H~el1e DeclSlon No 167 (1975) 2 W,CR. 214 al 252 cllcd ln D ~axc, 
Envlronmental Offenses. Corporate Responslbllzty and ExeCU/lve Ltablilty (Aurora, Onl Canada Law 
Book, 1990) al 25 [Saxe]. 
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prov/dcd for a hrcéJch of ~tatute. Bnefly, envmmmental statutes must contain 

mcchant~m~ tu achleve regulatory complIanœ. 

Thcrc l~ a lack 01 CCln..,cn~u~ among kgl~latlvc drafter.., and ~cholars about the 

he~t way tn cmure compltancc wlth and to cntoree envlronmentaI protectIon laws. 

'1 he u..,c ot admm/~trat/ve penaltle~, IIcen~mg. suspem,Ion of licences and permIts, 

mJunctl(lIl~ lor non compltancc, trequent in~pections, publIc education, etc .. as weil 

a~ an cnhanccd pro~ccution ~trateb'Y arc ~omc of the measures ~uggested to ensure 

adhl'rence to cnvmmmentai statutes:~97 

ft ha~ hcen noted, with respect to the environmental assessment process in 

partlcular, that thcre IS a strong reluctance to apply these procedures.49H Hence, 

it hccomc~ dear that ElA regulator!l should IOcorporate complJance and 

enlorccment mechanI~m~ mto ElA statutes. For example, the private sector has 

ottl'n ~h()wn li ~trong OpposItion 10 ElA requlrements which it considers too costly 

and ttrne-consummg. Accordmg to ~ome, admml~trators also rarely percclve the 

cnvlf(Hlmcntal exammation as being a pnonty compone nt of their mission.499 For 

cxamplc, In Canada, Judicial reVIew of the Rafferty A/ameda cases c1early 

Ùt'monstratcd that even the leùeral Department of the Environment failed to 

corrcctly and ngorously apply the Guidelines Order. Thus, it is essential to draft 

stmng ElA proœsses which, in particular, mclude admimstrative systews of permits 

447 IbId. al 25-26. 

4')~ Rutnn!>on, supra. note 38 at 23-24. 

4')1) IbId. al 23. 
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and certificates of approval as weil as penaltIes and san~llons ln cast.' ut hlllllrt' to 

comply wlth the requireù ElA ~tandards and prm.·t'Jurt·~.'iOO 

ProvincIal ElA ~chl'ml'~ are u~lIal1y h1l1lÏmg on the pwpont'nts."OI nll' 

01llanu AsSC\çmelll Act. for cxampk. ~tlpulate~ that the Ontano MIOI~tt'r 01 

Environment may attach terms and conuulum Whl'Il "pprm, \ll~ tilt' 11IH.krt.\k1l1g and 

conseqllcntly requ Ire t hdr compllimct.'. "()~ FurtIle rllllH l', 1 adui L' III \lh~L'rVl' l'II hl'I 

the provl~ion~ of the Ontano ElA Act or It~ regulatlons. t1S weil .t~ non-colllpilanre 

with an mder, a term or a ('ondltHll1 ot approval, 1'> an ottenl't' whlch may glVl' n'>l' 

ta prosecution tor breach of the statute."i01 ln adlhtlon, the propollellt I~ rl'l/lIlrt'd 

ta report any potcntléll or actual mahlltty to cnmply wlth tilt' ~tatl'd ll'rlt1~ and 

conditjon~ contamed ln the approval.'Ï04 FI Ila lIy. lm tlll' purpll~l'S of 

implementatlon of the Envmll1mental A~~c~sml'nt Act, provlflcléIl ()Ilircr~ are 

authorized to inspect buildings, Jwellmgs, lands, etc. The Act authon/cs 

investigations when they become necessary.'iO'i 

500 Saxe, supra, note 496 at 55 & 59. 

501 B. Sadier. ed.,Audll and EvaluatIOn ln Envtronmental As.\e.Hment and Mllna1{ement· Canadliln 
and InternatIOnal Expenence. vol. 1 (Ottawa: Mlm.,ter of Supply & ~crvlœ." lc)~7) at 1 
[hcreinafter Audu & E~'a[uatlOn 1. 

'i02 S. i4(1)(b) & 16(1) of the Envlronmental Ane.\\ment Act, ... upra. note 73 

50:.\ S. 39. of the Envlronmental Asse.Hment Act. 

504 Ontario Envuonrncnt, Towards Improvlnf( the Envlronmental A lJeJ.\ment P,ogram ln Ontano 
{Toronto. M101stry of the Envlfonrncnt, I<J9(J) at li} [hcrcmaftcr Improvtn1{ the EA P,ograml 

505 S. 25; Lu,;as 10 Clark, supra, note 66 at 173. 
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Slmrlarly. the Quehec Environmental Quality Act [EQA] contams bmdmg 

mechilrm,m~ to emure compllance wlth the ElA proce~~. 'i06 Flrst. sectIon 31.1 

prohlha.., (lny per",o!1 trom unuertakmg any operation relateu to proJect~ that must 

he ..,uhmltted tel an envJr<lI1mental a~~e~~ment Impact wlthout obtammg an 

autl!olll:atlllll n:rtlflcatilln hcrorhanu. Simllar 10 the OntarIo ElA proce~s. the 

(Jucher ~chcmc attache~ c{)ndltlon~ to the certlhcatc whJ(;h grants permiSSion or 

authorlles the proJect tn he carned out. ~07 Further, s. 106 of the EQA stlpulates 

that It I~ an ottcnce not to comply wlth a condition Imposeu unuer ~ection 31.5. ln 

illklltlon. the authonty I~!\uing the ccrtItlcatc has the nght to amend or to cancel it 

in the ca~c~ where the holder ot the authonzatlon dues not conform 10 It or does not 

comply wllh the provl~l()nS ot the EQA or a rcgulation thereunder.'i08 

ln the ItJH4 tederal GUldelmes Order there are no mechanisms ta ensure 

aùhcrcncc to the dCClSlom taken there. Of cour~e. sorne provisions deal speclfically 

wlth the po~t-approval pha~e. For example, s. 14 of EARP sets out that the 

"ÎllitiatiliK clepanmem" (the hody eqUivalent to the "respomible authonty" under the 

CI.:.'AA) hears the responslbllity for implementatlOn ot mitigation and compensation 

mcasurcs. In addition, it decldes as tn what extent the review panel 

rccommcnd(-ltlon~ are to he taken into account.'iC)l) Fmally, it has to decide which 

'i06 See ln parucular the ElA schemc descnbed in sections 31.l to 31.9 of the EQA, supra, note 
75. 

'i1l7 S J 1.5. of the EQA 

'i(~ S. 122.1(h)-(c) of the EQA 

'109 S. 3J(1)(c) of EARP. 
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measures are neccssary for implementing. inspectmg and morllillnng thl' prnJl'l't 

propll~UI. 'i iO 

With regard 10 the propunent. s, 3~(f) ~tlrl1lat~~ that 11 I~ n.'~plll1\lhk lor tlll' 

carrying nut Dt appropnate po~t-a~~e~~mcnt mOnltlmng. ~ur\'L'I1lalln.' and 1 ~purtlllg 

as required hy the mitmtmg departmcnt. Notwlth~tandlllg tilt' ahml' I11l',I.,llIl'.,. Il l'tlll 

be stated that there are no spccitIc Implementation ,,'Iall~l'~ 11\ thl' klkral (i li Ide lt Ill'''' 

Order. As noted hy Emond. "what happen~ attd' the tran~rnl~~I()11 ot t hl" pam'I\ 

report 10 the Mmlster !lis a matter for conJecture"." Il 

According ta envlf(mmentalists. the ncw Canadiall Environnll'IlI111 A \,\('\,\Int'''' 

Act does not improve the implementatlUn and cnforœmcnt a~pcct ot the FIA 

proce~~, In thclr VICW. Bill C-13 IS charactenlcd oy lltalkquatl' ,:. OVI~I()II~ lor 

ensuring effective adherence to the proccs~' re4ulrelllent~ a~ weil a~ wlth thl' 

implementallon and enforcement ot the approvallkCl~lon,'î12 They ~lIgbt'~ted thal 

the new Act include a separate section deahng ~pecltlCally wlth Cnl{)H;e/JIcnt.~ 1 \ 

The proposed enforcement section wa\ to wntam regulatory rcquirelTlent~ ~lIdl i1~ 

permlts and licences that would pre~crJhe the condltl()n~ ot the a~~c~~lTlent deCIM()1I 

and the required mitlgative rneasures, FaJlure 10 corn ply wlth the licence c()ndltl()n~ 

510 S.33( t )(d). Implementation can be dlrcctcd hy mtcrdcpartrnental lOmmlllcC\ made up (lf 
represenlaUvt:s from proVInces or lerntories and abo the pnvatc .,Ct IOr, Federal '·.lA Prol.C~" \/J{IftI, 

note 365 al 4. 

511 D.P. FOilind. 'Falfncss, EfflClCn<:y, and FEARO. An Analy.,l), of EARl" ln Canaulan In,IIIUlC 
of Rcsourccs Law, Fatrness ln EnvU'onmental and Sucwl lmpau AI\el\mml Pro(.('\\('1 ((~llgary 

UmverSIty of calgary, 1983) at 62 Ihcrcmafter FU/melll· 

512 CAUCUS, supra, note 209 al 16. 

SB Andrews & Hillycr, supra, note 209 al M. 
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Wél'I to he attcndcd hy admmi~tratJve sanctions.514 A penal provision was to be 

Im:ludcl1 makmg a violation (Jf any order or a provI~ion under the Act punishable 

wlth tmc~.~I~ Along wlth ~uch a penalty clau~c, It was '1ugge~ted that the CEAA 

have r>r()VI~IOn~ for lnvc~tJgatJon~, ~eizure!l and related matters s!m!lar to those 

eXI~llI1g ln Part VII of CEPA. It wm. abo proposed that mmlsterial orders should 

authon;:c the MoE to ~t()P a proJcct t'rom proceeding while it is in the assessment 

pmcc~~. Morcovcr, the MuE wa~ to have the power to impo~e, hy orders. conditions 

on li proJcct. "i 16 To allow tor the effective enfor:~ment of ministerial orders, 

InJunctlve rehct wa!l to ht' made avallahle to any person from the public. 

Furthcrmore, thl!l re:ncdy was to he extended ta any violation under the Act or its 

rcgulation!l. ft Wél!l argucd that an effective enforcement scheme would also authorize 

the court to order the performance of positive actions besides allowing for the 

rC!ltraimng order!!,'i17 

Two pomts must he made c1ear with respect to the enforcement aspect of the 

proposed federal ElA. Firstly, whilc the CEAA has been designed to integrate socio­

environmental considerations in the planning of federal projects, the purpose of 

CEPA is to proteet the environment by controllmg the introduction and release of 

'il~ CAUCUS, supm, note 2QQ at 15. 

î 15 The fcdual ElA Act should adopt the sa me penalties as section 116, the residual offenses 
provl!llOn, of the Canadtan Em'lfonmtntal ProteetlOn Act; Andrews & Hlllyer, supra, note 209 al 71. 

"lb S 50 gIVCS the MoE the authonty to stop a pro)eCl WhlCh faUs mlo the provisIons dealing 
",lIh proJCl.:t~ ha\< mg tran!lboundary effects. ~s. 46( 1), 47( 1) or 48(1) or (2); Andrews & Hillyer, supra, 
noIe 204 al h7 

"17 S :; 1 of Ihe new federal Act 15 very hmltcd m Ils scopc. It only authorizcs lhe Attorney 
General of Canada tn I~sue an IO)Unctlon 10 a court of competent )UClsdiclIon to enforee an order 
takcn umlcr !I. 50. The ID)UnClIOn rcltef should abo be apphed against the Crown; Andrews & 
• hllycr, .\Uprtl. notc Z(}q at 70. CAUCUS. supra, note 209 at 15. 
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• substances capable of causing serious health and environrncntal t'ttC(t!l. tnr e\ilmpll' 

toxie suhstanccll.51S ThulI, the emIHmmental protC(tlllIl reglllll' llt C/~I''''' l11u!lt hl' 

impkmented with the hclp of tough sanctIon~.W) .. \ cOlllpafl~on nt ('l:l~·1 and 

CEAA III not appropnatc as hoth dC!llgned tn pwtcrt thl' t'm IllHlll1t'1l1 Yt't .1\ lI~lIlg 

two dItferent mcthods. Secondly, the CEAA appltt'lI fl' kdt'ral lk'p.lrtrnt'nh li nd, 

unlike provincial schemes, not 10 the pnvate ~ector.r;~() Thcrdorc, !lllggt·~tll1g thl' 

adoption of the same enforcement mcchamllm~ as ln provll1(lal HA kgl!llatlon l111ght 

not be appropriate. It is indeed difficult to Im<lgme the \1oE ~umg the !l'deral 

department of Transport or Health for non-compliance with the leùeral ElA 

process.521 

Sorne sections in the CEAA can however he considercd cntmccmeIlt 

provisions. First, Bill C-13 makes an attempt to addre~~ one ~ignltJ(.:ant tlaw piagu mg 

the Guidelines Order. The unsatisfactory outcome of the Ralferty Alamt'lÜl and 

Oldmun River cases was that envlfonmentah~ts won thclr motion but l:ould Ilot gel 

the project halted.522 Construction went on lIuflng the court procccUlIlb'" The 

518 See Part 11 of CEPA. 

519 Hobby, supra, note 212. 

520 See the defimtlon of "responslble authonty" undcr 'l, 2( 1). 

521 Hobby, supra, note 212 

522 EARP, howevcr, contallUl a provIsIOn rcque.,tmg that ElA bc apphcd carly ln the planning 
phase of a proposai. But as Jusl1ce Muldoon ln CWF I/.,tatcd: "bccau'ie the Mm"ler dld nOI ernhrau: 
wllhngly the EARP GUldehncs pnor to Apnl 1989, and even \uh.,cquently, a~ Ih.~ Court fmd .. , the 
devolutlon of events descnbed ln section 3 of the GUldchne, l' now .. avagcly d.,tortcd, .. ."; eWF 1/. 
supra, note 470 at 22. 
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Ratfcrty and Alameda dam!\ were almost completed by October 1989,S23 The 

p'1ncl arromtcd hy the :v1oE re~igned in prote~t of the contmuation of the 

com,tructlon. An InjunL:tlon ~()ught h;' Ottawa ln the Sa~katchewan Court of Queen's 

Bench ln ;'\Jovcmher 1 <)90 to ~t()P the comtructlOn untIl public hearings were 

comp/ctcd wa~ um,uccc~~ful.'i24 Furthcr, in NOfkapi-Molllagl/oiJ Imzu Association 

v. Mini.\ter of National DeJellce, it wa!. ~tated that EARP does not contain any 

provlllion ohhgmg a proJcct 10 be halted untll the end of the review by a panel and 

the lran~mISsi()n of its report.m 

Under Bill CoB, ~uch a situatIOn can no longer arise. Section 5(1) stipulates 

that an envJr<Hlmental as5te~sment of a project is required hefore the four situations 

descrihed ln ~uh~ecti()ns (a)-(d) take place.'i26 Section 11(2) stipulates that the 

RA \hall not excrcise any power or perforrn any dut Y referred ta in s. 5 unless the 

CllllnIC of action 11 takes is a !lcreening deci~ion allowing the proJect to proceed or 

an a~~c!<tsment decision permitting the carrying out of the proJect.527 And. where 

~21 Jeffcry, .\upra, note 207 at 1077. Slmllarly, the OIdman River dam was already 70% completcd 
when the appcal court rendcrcd Its decislon~ K. Pole, 'Proposal Labelled World's 'Most 
ComprchcmlVc'" (1990) 1 t Emorronment PO{ICY & Law 1 al 3 IherelOafter Pole J. 

,24 Jeffcrv, lupra, nOIe 207 al 1077 A G. Canada v. SasJ.otehewan Waler Corp. (15 November, 
lll'IO), QB-4277,NO (Sa~k.Q.B) Mal:Pef!iôon C.J [unrcportcd]. Anolhcr application for an injuncllon 
W&l~ rCJcctcd hy lhc Fcderal Courl Tnal DIVIsion. but Ihe court obhged the MoE to appoint a new 
pancl; Tt·tZ/dJJV Ctmddll (Mm Envrronment), T-2729·90 (F.CA.) (unreporled]. 

,1<; 
- Nashlp,-Montagnals lnnu AssoczatlOn v. Mlmster of NatIOnal Defmec [l990J 3 F.c. 381 

(F.C'.T.D.) al ,,82. 

'iltl ( 1) A proJcct IS proposetl to be carned out bya federal authonty; (2) financial assistance is 
provldcd hya fcdcral aUlhonty tn a proJcct proponents; (3) a proJect is to be carned out on Cederai 
1.lnd, and (ot) a fedcral aUlhoTJly I~SUCS a permit or licence, grants an approval or lakes any other 
al:l\on for the purpOlle of enabling Ihe proJccl 10 bc carned; s. 5(1)( a )-(d), 

~n S. 20(I)(a) &~. 37(1)(a). 
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a proJect is carried out after the pre-assc!\sment pha~e. ~. 2()(~) requlres tlll' RA to 

implement mitigatIon measures. Further. tht' m.lI1datof) l,lnguage (ll!\. 1 J preloll'nbl'loI, 

in the ca~es of proJects suhJcct to a compre he mlVl' st ully or .l~~l'~~t.'d hy Il rl'\. le\\' 

panel or mediation. that no other kderal Act or rl'gu latlon ~h.tll hl' Ill' okl'll whll"h 

would permit the pn)Jcct 10 hc carncd out unk~s an ElA ha~ hl't'n al'hll'Hd and an 

asse~~ment dcmion allowing the proJcct to proœcd ha~ hcl'n taken. '\:!X Agam. at 

the end of the as~e~sment. the RA must implement mItigatIOn I11l'a~llll'~ wlll'n 

allowing a project or an activity to procee(t~2l) For cxampll', l'very Icdcral 

licensing scheme WIll come under s. 5(1)(d).~'o In ordcr tll comply wuh the 

above·mentioned provil!ions, a lederal authonty Will have to imcrt mtn the hcence 

it delivers a condition rcquiring the proJcct to bc suhJcct to a IIccnce, whtch Will Iw 

issued on completing assessment. Only once the cnvironmcntal appraisal is 

completed will the licence come into force. 

In bath RaffertyAlameda and Oldman River cases, the feucral Ministcr (lf the 

Environment under the Intematiollal River lmprol'ement Act and the FeLleral 

Minister of Transport would have been re!tponsible for the !tcrecning of the proJcLts 

befme issuing the required federal license~ under the Navigable Waters Proteclùm 

528 Accordmg to environmental aSSOclatlOn,. '1 13 ... hould not he IImlted 10 Ihe proJcct .. dc",ulhcd 
in the comprehensive study hst or referrcd 10 mcdlatlOn oc a revlew panel. Il .,hould al.,o apply III 
proJecIs being screened; tbui. al 23; Schrcckcr, lupra, nolC 197 al 222. Howevcr, .. uch a rcqu.rcmcnl 
may render the Act unworkable. Nouee 10 înform other fcderal dcpartrncnt .. ~ould he neœ ...... é.1ry lor 
every tiny proJcct or aClivity undertakcn by a fcdcral authonty, Hohby, ..upfa, note 212. 

'i2lJ S 37(2). 

530 The draft Law List contammg the fedcral Act~ and rcgulaU(Jn~ tnggcnng the ElA proee~' 
under s. 5( 1 )(d) is rathcr gcnerous and contams cvery 11I .. .cn"mg ~(..hcme, Ifohhy, \Upra, note 212 
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Act.')') ft the \creemng decllIlon had found that the projects could potentially 

cau\e ~Ignlflcant aùver~e cnvlf()nmental ctfect~, the pn)Ject~ would have hall to he 

rcterreli tn a full a~~c~..,ment. Further, accordmg to~. 13, any federal actIon allowing 

the PflJJcct.., t() proceed would have heen blockell, unle~~ the proJect~ had reached 

the a",,,,c'l'lrnc nt decl~lon 'Itage wherc both MmlMers lleclùed tn carry out the proJects 

aCCOf(.Img to the conJItlOn1l ~et out ln 11. 37( 1)( a)(l). Finally, both Mmisters would 

have hecn (lhllged to impie ment mItigation mea:\ures pursuant s. 37(2). 

Accordmgly, felieral authnnties are now under the obligation to assess 

proJect~ falhng wtthin the scope of the CEAA. U nder the present provisions, 

provinces arc not bound hy s. 11(2) or s. Il However, the construction of provincial 

proJects often requires the lssuancc of a tederallicence. Thus the project may not 

he t:arricd out lInles~ the tcderallicence cornes lOto force, that is after the condition 

in~erteJ in the licence to have a federal ElA has been fulfilled. If. however. a 

prOVInce continues huilùmg a proJect without a valid federal licence or without 

respectmg the conditions of the licence, an inJunctlon may be obtained against the 

province or the licence may be revoked.'iî2 

It IS truc that the CEAA ùoes not have an enforcement provision and that no 

otfenscs are attached to the violatIOn of its requirements or regulations adopted 

pursuant It. Unlike certam provincial processes, the new federallegislation does not 

foresee an enforceable and revocable licence or permit that would allow the 

')'1 The <iraft Law LIst prcsently mcludes the hcences required under s. 10 of the Intem!ltzonal 
Rn ('r Iml'm~'t'ment Act and s. 5 of the NaVIgable Waters Proteenon Act; Summary of Comments, supra, 
note ~ ~5 al 1" 

532 Hobhy, supra, note 212. 
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implementation of terms and condItIOns attaded tn the fmal .1~~l'S~l1ll'tlt 

d · ~~~ 1 d eCISlon. ts wor mg dm:~ allo\\. on the (lther hand. thl' It\~l'ftlon ot l'utlllltllHl!\ 

into eXl~tlng IIcen~mg schcme~ anù har~ kJeral tluthnntlt.':-' lrum .Il·tlllg 1I111l's~ .1 

screening decbion or an as~e~~ment deCl!\IUn ha~ allllwed the pmJl'l't tll PIllel'l'lI ln 

both cases. tht: RA mu~t Implernent mitigation mt'a~ure:-..q~ ~ow cverythl1lg 11\ 

in the hands of federal departmcnt~ and pmponc nt~ whl., Tlll1!\t ngnrol1~ly a:-.!\l':-'~ thl.' 

projects falhng under the CEAA and the puhlic mll~t al't as li watrhdng ovcr the 

Federal Government's applIcation of the new ElA procc~s. 

C. POST·PROJ EeT ANALYSIS 

1. Introduction 

Current ElA processes lack effectlveness. This has hccn charm.:tcrI/cd as on'&,.' 

of the most serious problems troubling ElA schemc!,.~C\"i As !'uggc!,tcd Hl Chaptcr 

l, this major drawback is partly due to the tact that ElA ~chcme~ contalll httle 

continuity between the "assessment phme" and the "PO\I-llppmva/ .\tage". ') 'Il The 

environmental impact exammation is ottell comitlcred (1 '/Jreuu.live fool". Much 

energy and money is spent on the IdentificatIOn, preùlctlon amI cvaluatulO ot 

harmful environmental and socio-ewnomic t'ttects call~ed hy the rJcvclopmcnt ot il 

project. However, httle effort IS made tn cxamlllc whethcr or not the prcdlcted 

533 CAUCUS, supra, note 209 at 15. 

534 S.20(2) & s,37(2). 

535 Eider & Ross, supra, note 4 at 128; Sad 1er ln Wathern, fupra, note IX7,537 at 139. 

536 See Chapter l, supra, note 187 and accompanymg tex!. 
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cttcct~ m:currcd ami whether or not appropria te mitigation mea~ures were actually 

Implcmcntcd, Wlthout a ~(H.:alled 'pmt-a~~e~~ment andlysü,", lt is doubtful whether 

the LIA Gin he éJ mcaningfu] lO()] for envmmmentai management.'i17 In addition, 

n()n-Cxl~tCl1t or m.,ufticient follow-up program~ prevent the transml~~lon of 

t ~~ C cxpcncnce rom one proJcct 10 the next one. on~equently, an effiCIent and 

ettectlve UA mechant~m ~hOlJld mclude p()~t-approval actlons.'i19 

2. Definition of Post-Project Analysis 

Follow-up actlvlties, such as monitoring and auditing are new and emergmg 

arcas ot re~earch.'i~O A review of the relevant hterature indlcates that there is, 

as (ll yet, no clear agreement on the termmology, deftmtlOns and mterpretatlons of 

post-proJcct st uùies. 'i41 A wide range Dt terms and expressions are used such as 

"numÎlori"g", "ElA folllJw-up programs", "verification", "evaluatioll" and "post­

deve/opmellt audit", , .. 2 

'i17 SalUer ln Wathern, supra, note 187, 537 at 129. 

'i1H Audit & E"'llluat/()n, vol. I, supra, note 501 at 303. 

'iN R Lang. "Envmmmcntai Impact A"se!!~ment: Rcforrll or Rhetonc?" in W, Leiss, Ec%gy 
n'nuv Polit/cs ln Cdrwlül (Toronto UmvcNty of Toronto Prc~s, 1979) al 247 [hercmafter Lang in 
Lm~1 

'i~O DavlclI & Sadlcr. \Uprll, note 492 al 7. 

q 1 Kr,lwcI/. wpra, note 157 at 84. 

,~~ . 
~ Furlhcr. the word "moOltonng" can bc precedcd by the term "basehne, "effects", "Impact", 

"envlfIlflmcntal". "llngomg" momtorlng or "comphanœ" momtonng, see P. Dumker, "Effects 
MllntlOnng ln En .. uonmcntallmpact ~~e~~ment·. V,W. Mclaren & J.B. Whitney, New DlTectlons 
ln Enllro,mlnlftl! lmp(j(( As~enment m Canada (Toronto: Methuen, 1985) al 118 [Duinker). 
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Four expressions. as presenteù hy Davlcs and SaJler. \\111 he u~eù thmughllut 

this chapter: 'i·n 

(a) Monitoring: "momtorIng IS the ~y!'lternatll' l'Olk(.'tlOll of data throll~h il !'Il'rIt'!'I 01 ... 

" ~.j..j. repetltlve rnea!\urement~. A ùynamll' en\.lronmcntal lmp:l\:t :I!\!\C!\Sllll'nl 

proce!\!\ wou!d. at mimmum. Incorporatt! ha ... elme 11111!l\tllr\ng. dll'rt or Impact 

momtoring anù comp!lance mOnItorIng". q, 

(b) Auditing: hased on the data g.lthcred throllgh mOf1ltllrIng. the LIA audll IS a 

post-pmJect analy~l~ which examlne~ the cause ot dlfterenCl'!Io hetwel'n predll'tl'd and 

eXlst1l1g envIronmental reperCll!\Slom., The underlymg ratlonak lm an audit I~ the 

search to Improve !\clentlfIc understand1l1g and ElA tcchnolllh'Y' The 1 :IA audit l~ 

more oriented forwards ùevelop1l1g the ElA pral'tlcc am.l CXPl'fll'I1l'l' than to 

proviùing mformation for proper management ot lI1dlVldual pruJl'ct!\. ~.j.~. 

(c) Evaluation: It que~tion~ the effel'tIvencs!\ ot the ElA procl'dllre~ lI!\l'd tn a~!\c~~ 

the envlronmental impact. In compamon to an auôlt WhlCh Il11pl1es an IIldepcndcllt 

and objective analysis of whcther the actual dtel'b l'omply wlth what was prctllcted, 

the evaluation cxercise IS more subJective. A~ nuteù by Sadlcr, cvaluéltlon cntaIl~ 

543 Sadlcr & Davles, supra, note 492 al 7-8 

544 Ibid. at 8, 

545 (1) "Base/me momtonng" IS the rnca...,urcmcnt of cnvlronmcntal varlablc., tlunng a 
rcprc~cntatJvc prcproJcct pcnod to try and dctcrmlOc ex • .,t mg \..ond\tlOn~, rangc~ 01 variation, and 
proces~cs of \..hange. (11) "Effect mOn/tonng" or "Impa(/ nlOnllonn)( mca~ure~ cnvlronrncnlal varIahlc" 
dunng proJcct wnstructlon and operatIOn lU dctermlOe the change ... WhlLh may have ou-urred a., .t 

result of the proJcct (Ill) ~Comp[tance montlonng" Involvc ... regu/ur ~amplIng and/or wnllnUOU., 
measurcmcn! of ""a.'\!C dlschargc /evc}", nOl~C, or \lmllar Cml.,.,lon, to cn.,urc lhat wndll1on~ arc 
ob~crvcd and .. tandards arc met. For tius purpo ... c, .,urvcillam_c and m.,pcLllon may JI ... o hc u ... e<J, tl)ld 
at 8. 

546 Ibid. at 8. 
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makmg polJ(;y-or!cnted Judgement!) ahout the etfectiveness of the ElA process and 

'i47 
It~ rc~ulb. 

(d, Po"t-Pruject Analy,is [PPA): !!) ulIcd to reter to ail rc),earch and supportmg 

activltlC.., WhlCh take place aher a proJect has becn accepted. It is the aIl­

cncumpa~'Ir1g expre..,~)()n for the abuve clted terms,'i48 

3. Purposes uf Post-Project Analysis 

Many ElA experts have proposed the development of post-projcct 

exammatlOn tor the improvement nf environmental assessment processes:WJ 

According ln a report of the U.N. Economie Commission for Europe, post-action 

procedure!. play two mam roles.'i'iO Flrstly, they permit a hetter management of 

the appruved and implementcd proJcct and provlde the necessary link between the 

cnvmmmcntai a),sc~sment phase and the post-approval stage. Secondly, more 

intormation on the cnvmmment and its reactlons to environmental stressors i~ 

gamet! It on-gomg monitoring and other post-approval activities exist. ln addition, 

pOM-approval activittes can, by improving the knowledge and experience, permit the 

improvemcnt of the procedural Meps involved in EIA.551 

'i47 Sadlcr JO Wathcrn, supra, notc 187, 537 at 130. 

'i~ IbId. al 7-8 

'i49 Sadler m Walhern, supra, noie ? al 130. 

'i'iO The Semur Advlsms to ECE Govcrnmcnls on Envlronmental and Watcr Problems undcrtook 
a pWJCl.:t on the u~c of envuonmentallmpact asscs!>mcnt audnmg and released theu report in 1988; 
EnlOomlc CummlsMon for Europe. Post-ProJecl Ana!l-'sls ln Enl'ironmeniallmpaci Assessment: Repon 
Prt'parcd hv rhe Tmk Force on Enwronmenwl Impacr Assessmenl Audmng wlth Canada as Lead 
COIml'" (New York. Umted Nattons PublIcation, 1988) (hcrcmaftcr ECE/Post-Project Analys/S). 

'i'ilUJld.aI21. 
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(a) Post-project analysis for environmental management of the acthity 

ProJect management would he grt'atly enhanù'd It pOM-HA artl\'ltlt's wcre 

Implcmcnted. They would, m partH.:ular, provlde tOf "nmzpllllllce mOl/l(on"g" lIl11nkr 

to make sure that regulatlOns, tt'rm~ and condltllH1\ attachcd to tht' approhatlon 

certificate and operatmg licences arc oh~erved.~<;2 Thus, pllst-appwval pf()VI~IOII~ 

should stlpulate that the envmmmentai etfect~ nt the pmJcct 11l1l~t lw allalylt'd III 

order to cope wlth risks and uncertalllties. Thmlly, nl'ccs~ary mOdllll'atloll' to the 

activity or proJcct and the app!tcation ot mitigatIOn mea~ure~ ~hollid he lI11pll'llll'nted 

where unpredicted adverse impacts nn the enVlflmment have hecn llbsl'rvcd."~l 

Such a ~tratebry wuuld have the advantage ot reuucmg SCll:ntrllC 1I11ccrtalllty III 

environmental assessment scheme~. A~ nuted ln Chapter l, EIA-~pcclalllcd !ttl'rature 

is increa~mgly recognizmg the lack of mformation conccrmng the IUIH.:tIOIl1Jlg 01 

ecological processes and the dlffIculty encountercd when trymg tu prcdlct the prccl!.c 

effects and reactions of natural systems tn a dcveloprncnt proJcct.)'i4 Ali ot thls 

suggests that by attempting to predict future environrncntal and soclo-cconom;c 

5521bul. al 2 & 21-22. 

55" Ibul. al 21·22. For Instance, followmg the con~tructlon of a SovIet pulp and paper mlll ln the 
mid-60's, momtonng studlcs were dcvelopcd ln order to ohtalO envlf(lnmentalliata on the .,talc 01 
the enVIronment in the Lake Balkal rcglon. Many year ... 01 reporung hy the agenl)' of the ,talc of 
Lake Balkal demonstrated that the mlll was darnagmg the cm'y'tem ln and ,mound I..ak(· Balkal to 
such a slgmflcan! dcgrce, !ha! the $(,vle! Governrncnl dCCldcd to ... hui the mlll down dnll 10 uIOver! 
lt lOto an cnvtronmcntally-<;ound rndul>try Public pre\\urc re ... ultlng from the pO'tI-PWJClt 'tludlc., aho 
mfluenced thc govcrnrncnt to makc the deCI~lon to do .. e (he mlll 1.A:.,\ dramalJ<. modlflUtI/(W\ a~ il 
rcsult of post·proJcct program!. could nCœ\Sltate, for examplc, the rcdULllon ln thc rate of the 
ground-watcr extraction of a faclhty con~tru(.tcd to provlde dnnktng walcr, thui al IX-I(), 11-14 & 
23. 

554 Davles & Sad 1er, fupra, note 492 al 9. A ... Dc 10ngh oh.,crve<l, untJl thc 19XO\, wn\lderalJon 
of SClcotlfic uncertamty was not lound JO the IIterature rcfcrnog 10 ElA, P Dc 1ongh, "UnLCrtalnty 
JO ElA" 10 Wathem, supra, noie 39 at 63, 64 (herclnaltcr Dc Jooghl 
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cvcnts, ElA proCC\!!c~ are nece!!sarily vested with a great deal of uncertainty.555 

ft I~ vlrtually Impo!!\Jhle 10 prcchely antlclpate anù e~t1mate all future repercussions 

of a prop()~ed unùertakmg. WhIlc rc~earch can reùuce uncertamties, uncertainty will 

alway~ he an clement ot predictIon per ve.)56 The be~t ~olutlon is, then, to 

provlde mcam to cope wlth "the unexpected"'i'i7 and "~urpn~e" effects. 'i'i8 On­

gOIng mOnItoring rcmforced hy audlt~ will he necessary if one is tn integrate and 

overcome ))cicntltïc uncertllmty in ElA processes.'iW 

(b) Post-project analysis for ElA process development 

Apart from assuring that the benefits expected by the review assessment are 

cHcctively rcalizeù as the proJect is carried out, PPAs can play two other raIes. First, 

post-proJcct actlvltlC~ can study the accuracy of predictions made by the ElA and 

thcy can also test the effectiveness of mitIgation measures adopted in a particular 

proJcct.'ihO Such analyses can then he transmitted tu future environmental 

as!>e~~mcnt~ of undertakmgs of the sa me type. 561 

Wi BI!I!lct & Tomlin~on, .\upra. note 494 at 120. 

'i'ic, lbul. al 120, De Jongh, .supra, note 554 at 67 68-75. 

'i'i7 Da'lc~ & Sadler. supra, note 492 al 9, 

)'il'\ SustamdbIl10', fupra. note 16 al 843. 

'\<;9 DavlCS & Sadlcr. supra, Ilote 491 at 9. 

';(,(1 It III Important to nOie that ElA proccsscs malnly emphasize the adoption of mitigation 
mcasurc~ lhal WIll prevcol or rcduce potenUal envlronmenlal damages; Beanlands & Duinker, supra. 
notc 145 al .'\2-ll & 10). 

'if,) f CE POI/·PrOJt'([ Ana/y.\/S. supra. note 550 at 22 For example. the ECE report glves the 
c,<amp\c Ilf .. rcgulallon ln Mame requtrlng lhat construction projects elJmmaung or degrading 
l'WIlln!! .. ail mar.,hc!I, compcnsatc for thc!lc losses by crcaltng salt marsh habllats corresponding to 
Ihu!lc dc~truycd. Conscqucntly, a man.h creation proJCCI was developcd as a part of the relocation 

1,1 .... 



The ElA process can also he develnped hy studymg tht' prnn.'dllral .1Ill! thl' 

administrative aspects of the ElA. Post-proJcct programs l'an examine how Wt'II tlll' 

ElA procedures dld work In a partH.:ular tnstancc.~/!2 rhl~ wIll he callcù an 

"evaluatlon". 

4. Post.Project Analysis in the Fedeml ElA Process in Canada 

For ail the rcasons mentioned above, ElA schemc~ encompasslIlg monttmmg. 

auditing and evaluation requirement~ would he much more ctfectivc than tradUIIHlal 

ElA processes. However, a review nf dlffercnt envmmmcntai Impact a),scs~mcl1t 

processes reveals that none of these post-proJcct actlvltle~ arc flrmly cn~hrtned in 

Canadian ElA statutes or those of other countnes. 'ih1 

The federal Guidelines Order pays hUle attention tn post-proJcct 

requirements. With respect to the screening pha~e, an "evaluatlon" cxcrci!lc l'an he 

of a five-kilometre section of a highway project around Harnnglon becau!tc th,., h'ghway Uln!tlrm.llOn 
necessltated the dlsplacement of a segment of the Harrmgton River ... alt mar.,h. In orller 10 learn 
from marsh reconstruction for future projects of the samc kmd. a program wa~ c .. tahlt~hed whlLh 
momtored and evaJuated the relocatcd ~alt marsh. The 'Itudle .. 'Itarted hcfore the LOn .. truLtlon orthe 
proJcct ln 1975 and contmucd through 19X6. The 'Iludy "éHled w/lh Ihc galher/ng of mar .. h 
vegetation specles which would bc u~cd for C<Jmpart<,on wlth laler deve/opmenl 'lIage, 01 the ucatcd 
marsh. Construcllon and transplanting mcthod .. wcrc then cxammcd, rCLor<.led and e .. llmalcd 
Subsequcntly, the CCOloglcal system of the created mar .. h wa ... 'Itudlcd. C'learly, ... uLh pml-proJeLI 
analysls offers a moduj operandl and m~lght that can he u .. ed tor fUlure proJeL'" a,.,e.,.,mcnl .. , "'ui 
at 19-20 & 24 

562 Ibid. al 24. 

563 Sadler ln Wathern, supra, note 187, 537 at 137. 
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tounù ln the tact that initiai a~~e~~ment deci~ions must be reported. 'i64 Beyond 

thl!', thcrc 1 .. no .,tatutory hint at pmt-approval actlvltie!l tor proJects receivmg only 

an initiai a~~c .. ~rncnt. for the ~mé.lll nurnber ot propo~al~ undergomg a full 

a~~cs"rncnt, po .. t-proJect anaIY"I" I~ adùrc~~cd in two provl~ion~. Flr!lt, sub~cction 

J3( 1 )( Ù) glve~ authonty to the "initiatillg depanmem" to en~ure that the a!!~e~~ment 

dcçl~l()n I~ II1corporatcd mtn the dC!!lgn, con~tructJOn and operatIon of the project 

and that MIItah!c irnplementation, ImpeCtlon and "envirollmenlal mon Ïlorillgprograms" 

arc e~tahh~hcd. Second, section 34(f) .. tlpulates that the "proponent" IS responsible 

for rnakmg ~urc that "appropnatc post-assessment monitoring, surveillance and 

rcportmg, a~ rcqUlrcd hy the imtiating department are carried out".'i65 The 

GUldclmc~ Ordcr conta ms no post-proJect prograrns or mechanlsms.'i66 Sorne 

rcvlcw panel reports, however, did recommcnd ongomg monitoring functions for 

FEARO through ad hoc monitormg commtttees.567 

The ahsence of follow-up mechanisms in EARP does not mean that federal 

dcpartrncnts do not implement post-proJect analysis. Parks Canada, for example, 

adopted manuals of applicatton of EARP in 1981 and 1985, and a regional directive 

'164 S. 15 of EARP, D.R. McCallum, "Envlronrncntal Follow·up to Federal ProJects: a National 
Rcvlcw· tn B. Sadlcr, cd., AudIt and EvaluatIOn ln Enwl'onmental Assessment and Management: 
Cllnlldran and lntem(l(wnal Expenence (Ouawa: MIOlstcr of Supply & Services, 1987) vol. Il 731 al 
712 and 745 Ihcrcmaftcr Fol/vw-Upl 

'i6'i Sec Hunt, supra, nOle 221 al 80S, sec Federal ElA Process, supra, note 365 at 4 & 10. 

"ht, Hunt. IUl'rtl, nOIe 221 al 808. 

~h 7 Sec Shakw.lk Hlghway Envlronrncntal Asscssrncnt Panel, Shakwak Hlghway ProJect: Report, 
f'«'dmll EI1\ rronmenttû Ane.\smenlllnd Revlew Process 5 (Ottawa. Federal Environmental Assessment 
Rcvlcw OflICC,IY74) ~\tcd m Fil/mess, supra, n.)le 511 at 53. 
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on EARP was ili'oli'oued in lQS2 and updateù 10 19H7.'Îo..'l Park~ Canada\ manual, 

pre~ent the advantage~ anù dl~aù\ant(\gl.'~ l)t 'l'\cr.il ml'thod~ l)! prc-

"'0') F h h as~e~~ment. urt cr. t ey mntam a ~t'ctlon dl'all!1g wuh IlHl!1I1l1rlllg \lll' I(IS~ 

Manual state~ that momtonng ,erve~ three maIn tllnetl()ll~_ ( 1) It :let, .\' .111 l',lrly 

warning sy~tem: unexpected ImpaL't~ and mlllgatHHl mt'a!olllrl'~ that do Ilol work r.1Il 

be monitoreù and appropnatt: change~ l'an be umit'rtakl.'l1: (2) d IlHHlltorll1g pmgram 

WIll permit the collectIOn of IIlformatton and tncrea~l.' the knuw\c..·Jgl.' wlth rl"lwct III 

environmentul dfects occured and WhlCh mltigatlvl' ml'a~lIrl'~ pr()\cd tn tw dlIClt'I1I; 

(3) the mtormatlon collected through ste pl! (1) and (2) ahuve Wllll1l' ll~cd III ~Inlliar 

cases anù will help to devclop anù Irnplernent etf~ctlvc mJtlgatlVl' J11l'a~l1fl'S III future 

projects. 'PO 

The Environmental Program lmprovemcnt ProJcct (I:APIP) Ta~k Forcl' 

formed by the Ontario MlIllstry of the Envtronment ln 1 <}~N abu rel'\lgl1l/l'~ thal the 

Ontario Eflvironmental Asses~mefll Act pays !Iule attentIOn to mllnltorlllg the rl'~lIlh 

of ElA decisÎons.';?J S. 14(1)(h)(IiI) allow~ the MlIll),ter ot the ",nVlnHll11cCIt to 

give an approval to proceed wlth the undertaklllg ~uhJcct tu mOl1ltonng pr()gram~ 

568 Parks canada offlclally adoptctl EARP ln ]974 hy OlTc(ung Ihal the pnnLlplc" .101I .,plrtl 01 

EARP wcre to bc appltcd to ail Il., dcvclopmenh. plan .. and management ,JlIIVIIIC." N.llural 
Rcsourccs DIVl!!lOn. National Par~ Branch. Mllnua[ on the Appl{(atlOn 01 (hl' J:nvmmmt'Nitli 
A5sessment and Revlew Process Wllhtn Park~5 CanlldlJ (Ottawa Park., C.lnada, IIJHI .lnll II/X'!) 
[hcremaftcr Manuall_ 

569 As Par~ canada\ mam goall~ cnvlronmenlal protclIlon dnd manJgcmenlollhc ( .,"alll.in 
Park. ... lt IS cVldcnt lhal thls federal dcpartment WIll no! propo ... e Import,tn! proJet! .. IIkdy 10 UJu.,t­

sigmflcant envlronmcntal harm. Con!'!cqucntly, Il., m,muaI, !m,u" on thc .,Lrecnmg ph,t'C 

570 Manual 19H5. supra, noIe 5hX al 5-3X 10 5-4IJ Il .,houlo he noled Ihal C\lcry fcderal 
dcpanrncflt has rnanual~ or gUldcboob on the dppltl<J!lOn 01 !he (JulllclJnc~ OnJcr ~alJ()nal Dclenu.: 
has the bcst manuallmplcmcnung EARP acwrdmg 10 Hobhy, IUpfa. note 212 

571 lmpro\'mg the EA Program, tupra, note S04 al EXCLUtlVC ~umrnary 
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anù rq)()rt~.'i72 Accordmgly, the most important type of conditions for approval 

arc rclatcù to m()nltorlng prograrn~.'i71 However, this was cansidered insufficlent 

anu the EAPIP Ta~k Force n:cornmendeù the adoption of a mOnItoring program In 

the OntarIo ElA legl~latl()n.'i74 ln Quebec, the regulatlOn adopted pursuant ta 

'1. 31.() ()f the EQA mcrcJy pre~cnbes that the proponent must mclude in the EIS 

mca~ure~ ot mOnitoring and supervilllon.575 

A review of the (.(madian Environmental Assessment Act suggests that the 

prop{)~ed lederal ElA process incorporates more post-approval requirements than 

EARP dnes. Flrst, the exprellsion ''follow-up programs" is defined in section 2( 1). 

FolJow-up program~ established under the new Act have twin purposes: (1) verifying 

the accuracy of the cnvlronmental asseSllment of a project subJected ta the CEAA; 

(2) cxammmg the effectiveness of any mitlgatlve measures that have been 

implementcd in order to prevent adverse environmental effects otherwise caused by 

the proJcct. As ~uch, post-assessment programs under point 1 will allow for the 

'i72 The dccl!llon of the MIRI!ltcr IS !lubJect 10 thc approval of the Lieutenant Governor in 
Counell or 0/ !luch MmlMcrs of Crown designated by thls latter; s. 14(1). 

'i7' For example. ground water monitonng and lcachate momtonng have been inserted \Dto the 
approval wlth the undertakmg; EnHronmental Appro~'als, supra, note '! al 5.34,5.36 & 5.38. 

)7~ SUl:h a program would mclude (1) monltonng comphance wIth condltlons and standards; (2) 
venh«lIlOn hy requmng the proponcnt to report, surveillance by the regulatory agencies and auditing 
of Ihe performance and effecuvencss of Ih" mOnitoring program; (3) envuonmenlal eff«ts 
mOnitoring; Impro\'lng the EA Program. supra. note 504 at 39-44. 

)7'i ScClion lII(c) of the "RegulalJon Respcctmg Envlfonmcntal Impact Assessment and Review. 
R.R.Q. 19tH. c. Q-2. r. 9. The 1983 "Duectlve sur les étude~ d'Impact sur l'envtronnement~ descnbes 
wh.u kmd of mOnltonng program IS req:med from the proponent. This program should contatn the 
momtonng of mlllgation mcasurcs and compltancc mOnitoring wnh the terms and standards mserted 
ID the ccrtlflcate of approval (sec 5.2.5.1). In adduion. the proponent has to descnbe ID the EIS how 
hl' I~ gOlng ln mOnitor the envlfonmental cffects of the proJcct and how the results Will be 
tr,m .. nlllled tn the Mml~tcr of the Envlronmcnt (5.2.5.2); P.S. Bermer. Droit québécois de 
l'cm Imnncment. dlrcCllvc~ pohhqu~ et autres textes officiels québécOis. vol.2 (Montréal: Yvon Blais. 
14')1) at 0-11. 
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integration of the concept of ~cientltïc unœrtainty mto th~ ElA prm'l'ss, Bv 

momtoring the accuracy of the predl~tlons relatmg to erl\'lronml'ntal l'tk\..'t~ durlIIg 

the asseSlIment phalle, nece~~ary modlhcatlOns tn the actlvlty nr Impll'mentatlllli nt 

new or different mitigatlve measure~ will he pO~l>lhk ln ca!'le whl'rl' ntl1er or 111nre 

seriou~ ecological effect~ are (lJscover~d. Follow-up programs umkr pornt 2 ahoVl' 

will be more onented toward the devclopment ot ElA proù'!'IS as IIltormatlon 

regarding the effectlveness of mltigatlve measures will nec~ssanlv he tran~nlltt~d to 

future projects. 

Secondly, section 14 acknowledges that follow-up activitics are to takc place 

in addition to screening (and comprehensive study) and medmtlon or reVlfW hy il 

panel, which is the third procedural phase of the CF..AA. EARP, on the contrary, 

described its process as conslsting of only two stages, the "screellùz~" and the ''full 

assessmem" phase.576 The statutory recogmtlon of pOl>t-proJcct analy~l~ a~ Olll' 

main phase of the federal ElA process is a wclcome Improvement III cornpamo/J 

to EARP and a promlsmg move towards the Implementation ot ~u~ta:nilhle 

development. 

Section 16(2)(c), then, prescribes that follow-up programs arc a tactor to he 

considered during a comprehensive study and during mcdiatlon or revlcw hy a pancl. 

As pointed out in Chapters II and IV, sectIOn ]6 IS draftcd m two paragraphs, wherc 

factors listed in the second are only examined whcn a proJcct IS It~tcd tn a 

comprehensive study Iist or is referred tu a mcdmtor or a re\'lcw pancl. 

Consequently, follow-up programs are not automatically cxammcd durmg 

576 See the tttle of sections 10 to 17 and the lItlc above \cCllon 20 of EARP. 
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~crccnmg.'i77 Under the EARP, after screening, the federal authority responsible 

tor the proJcct ha~ only to ensure that mitigation rneasures are irnplemented and 

rc~pectcd. 'i7H A~ ~uch, follow-up programs have been lirnited to surveillance and 

corn pitance wlth the ~creenmg decI~ion. However, s. 38( 1) of the CEAA stlpulates 

that aiter ~creemng, when decidmg to aJlow a project ta be carried out,579 the RA 

~halJ ùC~lgn any tollow-up that It conslders appropnate and arrange for the 

irnpJementation of that program. Although the RA has discretion as ta the type of 

p(Jst-as~e!lsrnent program that IS necessary In each case, it is, nonetheless, required 

to design tol\OW-I.IP actlvities. ThiS is a welcome irnprovement in comparison to the 

Guidclines Order. 

The key provision in the context of post-project activities is section 38. 

Section 38( 1) reqUires that the RA designs any follow-up program after a screening 

decision allows a project to proceed as we11 as after an assessment decision permits 

the carrying out of a project.580 Such wording did not exist in the first Bil1 as 

presented 10 the Parhament. It is the latest amendment of Bill C-13 that now allows 

the RA to implement post-proJect activities for both types of projects, ie., projects 

that have only becn subjected ta screening as weil as projects which have been ful1y 

assessed. In addition, the RA shaH arrange for the implementation of the above 

577 Howcvcr, s.16(1)(e) allows for the inclusion of any other matter relevant to the screening. 
The nccd for and design of follow-up programs could bc tncluded In a screening exercise If the RA 
and the MoE feel Il is necessary. 

578 S. 14 of EARP. 

'i79 S. 20( 1 )(a). 

'iM Il ~hould bc nuted that in lhe context of proJects haVing transboundary effects and being 
rcfcrrcd tu the ElA processes described in s. 46.47 & 
48. Il IS the federal Mimàter of the Environment who has the responslbllity designing or approving 

any follow-up pmgram that It consldcrs appropnate; s. 53 of the CEAA. 
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mentioned program. Section 38(2) then requires the RA 10 notll)' the puhlic of any 

follow-up programs established for the prnJect pur~uant 10 sub!oll.'l:tltm ( 1), Sl'l'HlHl 

38 is th us an overall a sati!lfactory provISltJn In the cyes of l.'nvlwnl11t'ntahsb. 'i~1 

as weIl in the opinion of the author. 

Section 38( 1), nonetheless, contains certain weakncsscs. First. post-pmJl.'l't 

programs are ta be designed and implemented "m accordancc wlth any regulatlon 

made for that purpose",5H2 Environmentalists'iSl that km If sllch rl.'gulatH>n IS 

not established, the obligation impmed on the RA under the s. 3K( 1) Will ht' 

negated.584 However, FEARO is presently draftmg a manual tor toUow-up 

programs which should come into force in Octohcr 1992, A gllldehook was prctcrrcd 

to first examine how these p()st-asse~sment actlvÎttes are workmg and later 

regulations wil1 be adopted.585 More tmportantly, the RA IS not givcn the 

authority to require the proponent to take part and Implemcnt such post-project 

program.586 Finally, it should be noted that the legislatlOn d()c~ not propmc any 

components of a post-praJect program. For example, the Act doe~ not provlde tor 

the establishment of a citizens commlttee as an elemenl of the program. 'iX7 

581 Andrews & Hillyer, supra, note 209 at 53. 

582 S.38(1). 

583 Andrews & Hillyer, supra, note 209 at 53. 

584 Second, envlfonmcntahsts would have welcomcd a provlMon givlDg the fcdcral Mmbtcr of 
the Environrncnt the power to cnsurc conslstcncy among dlffcrcnt follow-up program~ cMahll~hcd 
by federal deparlments being rcsponsiblc authonUc!l for partlcular proJccto" Ihul. at 53. 

585 Hobby, supra, note 212. 

586 Andrews & Hillyer, supra, note 209 al vin & 53. 

587 Ibid. al 53. 
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Agam, one can ~peculate that the Federal Government was cancerned with the 

prohlem ot m~erfmg too much into the law. The re~ult is, however, that the breadth 

01 the ~c()pe of the Ct..AA wIll only he fully cvaluatcd when regulatlons are adopted. 

Other pf()vl~J(m!l of the CEAA will permit the "evaluatlOn" the federal process 

anù Il', application hy tcderal auth()ntic~. For example, the e~tablishment of a public 

rcgl~try whcrc documents related tn a proJect ~ubJect to an environ mental Impact 

a~~c~~mcnt can be comulted WIll greatly enhance evaluatlon of the effectlveness of 

the lcùeral procc~s. The public will, ln partlcular, be able to determme how senou~ 

tcderal dcpartrncnts are ln relation to envJf(>nmental assessment of thelr 

actlvitle~. 'iXii It shoulù he noted that the result of the implementation of any 

tollow-up activltles will also be recordeù in the public registry.589 Moreover the 

CI~AA contallls auùiting powcrs. It was FEARO who wanted ta be glven audIting 

powcrs ln order 10 control the implementauon of the CEAA by federai 

departmcnts.'i90 Those powers were, however, glven to ParHament by two 

provIsions: ( 1) RAs must main tain a statlstical summary of theh activities under the 

CEAA which Will he included in the MoE annual report and591 (2) the MoE must 

prc!lcnt an annual report explaimng how the ElA process IS applying to the 

Parliamcnt.'i92 These requirements are aIl mandatory. They will eventually 

'i~ Sec s. 55( 1 ).(2). 

5H9 S. 55(3)(d). 

s'X) Hobby, supra, note 212. 

'il) 1 .-\ !I ta tIl,tlca 1 summary is required for (1) ail cn\-Ironmental assessments undertaken or 
dlrected ~y an RA, (2) for ail courses of actions and (3) for aH decisions made in relauon 10 the 
cnvlfonmcntal cffects of the project after the asscssments arc completedj s. 56(1) & s. 71(2). 

'i'>.! S. 71(1)-(2). 
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enhance accountahility and rigour m the application nf the kd~ral (:IA pnxe~~ 

under the CE·tA as weil as examll1e the ettel'tl\'l'rlt'S~ of thl' rederal kgl~lilll()n. 

Fmally. the West Coast Envmmmt'ntai A~!\ul'latlon ha~ l'rillet/l.'L1 tlll' I.il't that 

the Governor-m-Councii is not glven the power to nwke reglliattoll~ 1 claled 10 pmt-

. 'i9l 1 dd' co proJect programs. n a Itlon, ~ect\On .1("'1 de~cflhlI1g the pown .. ot 1 hl' MuE 

does r.ot confer any authonty 10 the MuE rclatmg to !ol!ow-up <lrtlvltll'" It would 

have hecn particularly mdlspensahle to glve the MoE the powt'r tu l'Olllpl'l thl' 

proponent to participate in follow-up programs e~tahhshed hy the RA)I)4 

In summary, the CEAA contaln~ more re4ulr~ments ln relation to pmt-

proJect analysis than EARP did. Nonethelc~s, turther provl~10m, would hl' wekome. 

in order to develop a strong fcderal ElA proce~~ movmg towanh ~u~talrlahlc 

deve)opment. However, in lts present ~tate, the pnsl-approval pha~e 01 the new 

leglslatlon IS qUlte proml~Ing. Many of It~ provISI()n~ arc mandatory. What I~ now 

necessary, may not be to create furthcr IegislatIvc provISHlnS. hut 10 é1ddrc~~ pml-

proJect analysi~ on the practical level. De~lgn and lInplemcntatlon ot p()st-approval 

programs will create a documentation explammg the component~ of ettcctlvC tollow­

up programs under the CEAA. The proposcd legl~latlon ccrtamly (;J\lt:tm~ onc 01 

the most advanced ElA processe~ ln the world whcn It wmc~ 10 ~tatut()fy 

requirements for follow~up programs. Although the po~t-approval pha~c rcrTHlIn~ the 

shortest and the least precise stage descrihed m the CEAA, it rcpre~cnt~ a laudahlc 

step in the right direction. 

593 Andrews & Hillycr, supra, note 209 at 81. 

';94 Ibul. al 53 & 78. 
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V CO~CLt.;SIO~ 

To date, thcre I~ ~tllJ no common and umvcr~ally accepted ddmltlOn of the 

concept ot ~u~tamahle dcvelopment. Abo, It~ practlcal con~equence~ are not weil 

ùeflnCU Of unùef',t(}od. However, a~ envl~loned hy the Brundtland Commis~lon, 

lIulItamahlc uevcl()pment call~ tor the integration ot economlcs and ecology. It has 

hecn ~uggc~teù that an c~~entléll clement of the move towarù sustamable 

dcvc/opmcnt l~ the mandat mg ot ElA tor any economlc and social development 

mltlatlve~."i·I"i Today, mo~t c()untnc~ have Implemented ElA schemes. The process 

I~ abo IIH.:rea~lI1gly rccogntzcd hy mternatlOnal orgamsatlons and is reflected in 

IOtcrnati()n~1 conventions. 

Canad<.. ha~ alm()~t twenty years of experience in the field of envlfonmental 

impact asscssment and the Federal Government is about to enact its first 

EnvlTlHlmental Impa~t Assessment Act. ThIS cntlque of the CEAA has been based 

on the hche1 that only a ~trong and efflclcnt ElA scheme rould lead humankmd 

towards achlcvmg a more sustamable development. The CEAA has also been 

cxammcd to determine whether It is capable of ensunng that the notIOn of 

sll~talf1ahle uevelopment 15 more than merely a promising idea. As presented 

throughout thls work, sorne envlronmentahsts,596 even with the latest 

amendment~, have not supported the passing of the new federal law.597 However, 

"i9'i Recs . . Iupra, note 3 al 274, Jacohs & Sadler, supra, note 6 al 1. 

'i4(, Sec Fla .... L'd Lt'f.,'1sliJtlOn, supra. note 372 at 2-3. Controversltll Assessment Law, supra, note 
.l%,4XX -tl 3-4, Lmdgrcn/March 92, jupra, nOIe 210 al 1-6. 

';97 Amcndrnenl!> wcre from Octobcr, Dccembcr 1991 and March 1992; see F1awed Legrslanon, 
supm, noie 372 al 2-3; J.J. Charcst. Addrc~s (Leglslall\C Commlttcc on Bln C-13. 10 October 1991) 
1 unputlh~hcd 1 al 4· U 
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by its legislative nature, its ùetalleù proceùures anù ~om~ uf its it1l11wattons. thl' 

CEAA l~, m the oplnton of the authnr, li hettr:r M:heme than FARP anù a ttr~t Mep 

in the nght dIrection towarùs a su~tamahk tllturl:'. 

[nùeeù, the CEM contams ~ome very lmport(lflt clame.;. Flr~t and t()rel11()~t. 

Bill C-13 specifically mentions the pnnclpk ot ~lI~taJl1ahk dl'Vc\OpIllCIlt. COIKt'rn 

expressed trom envlronmental a~~oClatlon~ made the Mol': tndude thl~ cunn'pt III 

the preamble and in s. 4.'198 SectIOn 2( 1) horrow~ thl:' detlllltllHl 01 MI,t;llnahll' 

development found m the Brundtlanù Report. ThlJ~. the propmed \cgl~lattol1. a~ 

presently worded, expresses more cIearly the nel'd to lfItegrate envlronmcntal and 

d · k' 'i')<) economlC concerns mto eCISlon-ma mg. The Il1CIU~I()n uf the pnl1l'1ple ot 

sustamable ùevelopment IS an encouragmg ftrst ~tep. A~ Keatmg p()\ntel! out, 

"statemellls of Întellf ..... are Ihe ncceual)' preCltr,wn Jo actUJI/".l.,/.JO Connde actions 

must now be taken, but the vagueness of tht~ concept ot ~ll~tal!lahlc develnpl1lL'llt 

will not faclhtate Its Implementa~l()n. ft should, however, he noted that the d:llly 

application of EIA's anù public ùebate may certainly ùevelop an operatlonal 

defimtlOn of sustainabihty.601 Secondly, contrary to EARP, the new ElA procc~s 

is now enshnned in legislation. ElA hterature ha~ wn~J~tently advocated the nced 

for a legislateù federal ElA process, as hemg that the hencllt ot rclymg UpOIl 

executive di~cretion, that is flexibllity, doe~ not outwelgh Its negatlvc a~pcct~, namcly, 

598 MmlSter's Statement, supra, nOle 200 al 3. 

599 Lmdgrcn/Oct. 91. supra. note 210 al 7 

600 M. Keatmg, Toward a Common Future: a Repon on Su!>tamahle Development and tl.\ 

Implzcatlons for Canada (Ottawa. Mlnl!>ler of Supply & Servlcc.,. 19XY) al 21. 

601 Eider & Ross, supra. note 4 al 130. 

133 



unœrtainty, lack ot enforcement and Joss of confIdence in EARP.602 Thlrdly, the 

(,/~AA appllc~ tu "pro}CGl\". One may argue that a ~cnou~ commltment to achlevmg 

~u~tamahk llcvclopmcnt reyulre~ the Integration of envlf(Jnmental matter~ mto ail 

mIHÎlù'\ o!xmemm(!l!l a<, recommendeJ m the Brundtland Report.(,(n However, 

the ( lA/! creatl'~ the ol1ly pTOCC~~ tn have thl~ pnnclple ~tatutonly expressed. 

Furthcrmore, dc~plte the tact that BIll C-13 only addres~e~ the a~se~sment of 

l'TOJeet .. , Il ~h()uld he recalleJ that the notIon of proJects l~ very broad and 

n "II Il ." encompa~~cs cXl~tmg aetlvltles as we as aetlvltles. 

Â~ cxplamcd in Chapter Il, the CEAA maintains self-asse~sment as a key 

princlple ot the kderal EIA.('()4 ThIs prmclple forces every department to 

intcgrate cnvlflmmental a~~es~ment mto its own program plannmg-system.605 

MccharllMm tll cn~ure that the ElA proce~s I~ ngorously and consistently apphed 

me, of c()ur~e, nCCl'~sary. The new Act contains attempts to control ~elf-a~sessment. 

The e()mprchcn~lve study lI~t, the puhlIc reglstry, the reduction of the dl~cretl()nary 

power of the RA(,()(' and the pos~ibJljty for puhllc comment on the screening are 

(,,(12 U M L Crommehn, "DI!.cu!.\lon Paper" 10 Clark, ~upra, note 33 at 513; Rober~on, supra, 
noIe 202 ,II '-ol. 

(lin Brundtland Report, lupm, note 1 al 222, Schrcckcr, ~upra, note 197 at 224. As explamcd ID 
Ch,lpter Il, the leJeral govcrnrncnt has alrcady a "pollucs and programs assessment", Fact Sheet /1 
7. II/pra, noIe 220 al 7.1 

(J().J MtnlMer\ Slalcmenl, supra, note 200 at 6. 

hO'i Clrclh, IlJpra, note 71 al IlX). 

hOh Amendmcnb 10 BIll C -13 removcd sorne of the dlscreuonary language found 10 the prevlous 
dralt In rd,llIon 10 h~", and proccss deCISlOn!l. For cxample, BIll C-73 contaIDed the test "m the 
opinIOn o} t!Jt' RA" 10 Ihe !.crecmng dcclslOn a!l weIl a!. ID the assessmcnt decIslOn provISIOn; s.16 & 
J~ 01 Bill C-7S Howc~cr. Ihe CEAA\ wordmg sttll contaID~ more admlOlstrauve dlscretlon than 
EARP OppoMllon from envmmmenlal organl1.atlon~ dld not aluse the MoE to rcmove dlscretlOnary 
l.mguage rcmO\cd, expl.unmg Ihat he wantcd to pre~crve the RA accountablhty and keep self­
a!.~c~~mcnt .I~ .! O.!!.IC pnnclplc 01 the federal ElA For envuonrnentahsts, the "slgmficance test" 10 
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• provisIons that can channel th\:' self-a~~e~smt'nt approach Junng the ~nl'l'l1l1lg ph.l~l·. 

If the puhhc play~ the mie nt a watchJog. WllI1g ail tht' pn1\I~IUn~ ,llhlWlIlg tor 

control anù ~lIpel"\ 1~lOn. then ~df-a~~e~~ment will not hel'ol11l' .1 W.I~ III :I\(lId thl' 

ElA reqlllrement~.(>()7 A~ a ClmM.'ljuence ut ~elt-a'~e!'.~Illl'Ilt. tlll' ultllllolle dl'C1~l\ln-

rnakmg authmlty he~ wlth the RA. whlch chomo tht.' .Irllon III hl' t.l"-l'n. L'lthl.'f al 

the end of the screemng pha~e. or at the end ()t the ~emlld pha~l' rhL' FI,\ 

literature ha~ c()n~lstently repeated that the decl~lull-l11aklllg body ~hllllid he 

generally representative of the communlty a~ a whole and !ree !rom "'pt.'l'Ial I!ltl'rt'~t 

groups, pnvatt' or puhh~.o()S The ljue~tlons are thcn whL'ther the publlr ~hllllld 

have heen made part of the declslon-makmg power .md whether ~uch ... olutlon Wllllld 

have heen a major Mep toward~ su~tamahle devclopment m the new Art'! The 

princip le of ~ustamahle development requlres the hnkmg ut ccologlcal reahtll'~ ln 

dailv actlvltlCS of governmcnt~. Glvmg the re~p()n~lhl!Jty to the RA to takl' the 

decision after ~creenmg may he a way to raJ1>t~ the COn~CH)lI~nC~S ot t hl' Ictkral 

departments and to Implcment one ot the pnnclple'l 01 ~lI1>tall1ahle lkvelopllll'Ilt. 

Consequently, the CEAA does not otter a dl~app()lI1tlllg ~()llJt)()n wlth rc~pcct ln Il~ 

deClsion-makmg authonty provlded that there are suttlclcnt opportumtlc~ to control 

the activities of the authorities. One deficlency ot the Icgl~latl()11 al thl~ levc\ I~ that 

the RA 15 the final arbiter and that there I~ no appeal, lm cxarnple, lo the 

Governor-in-Council. While the RA IS the only deCl~Hll1-makll1g authonty lf1 the 

CEAA, review panels and medmtlon ~erve merl' advl~ory tunctl<m~. l'owever, Il 

the scrcenmg and assessment declslon should not l'le whcthcr a proJcct ,'> "11Jœly 10 cau\e \/f.,'11/fiwnt 

adverse enVLTonmental effeets", but whcthcr the potcnllal cnvm>nmcntallmpal.t., arc "'gmf\(..ant, a., ln 

s. 12(c) of EARP; MlnIster's Addre~~, supra, note 231 al 5-6 

W7 Nallonal Consultauon, supra, note 206 at 11-12. 

WB Cotton & Emond, supra, note 276 at 274. 
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~h()ulù he notcù that Bill C-] 3 i., the only proce~~ having independent reVlew panels 

anù otkflng a .'1eùlatory track for the ~ec()nù pha~e of EIA.t>09 Anothcr 

recurrent cntlcI,>m of Bill C-U I~ that Important a~pect~ of the Act arc not ~et out. 

hut will be '>pelleù out JO ~uh~c4ucnt regulatlom.(,jo ProJcct!l or dU!l!lC!l Dt proJccts 

will he lflcluùeù In the comprchen~lvc ~tuùy Il!lt or In thc exclmlon list.nll In 

addition, ,>tatute~ and rcgulatl()n~ that wIll tngger the ElA process under paragraph 

5( 1)( d) wIll he e~tahh!lhcù hy way of regulatlons.o12 As explamed m the previous 

chapters, making the lcgl~latl()n ton detéllled may render It unreadable, unworkable 

and Jc~~ tlexlhle. ft I~. mdecd, easler tn modIfy regulatJons to reflect changmg needs 

than Il I~ to amend the law Itselt. 

Wlth rcspcct to the tactors tn be exammed in the EIS, it has been noted that 

Bill C-13 cast~ It~ a~sessmt'nt net very widely. For example, cumulative effects must 

he con~ldert.·d m hoth ~creenmg and the full as~e~sment phases of the process. The 

CEAA al~o requlres the RA to deSIgn and arrange for the implementation of a 

tllllow-up program following the declsion to allow a proJect to proceed after a 

~crcenmg or an assessmcnt ÙccI~Ion.6\1 As mentioned 10 Chapt ers 1 and IV, such 

h(ltl Mcdlatllln may fmter and .,trcngthcn an ongomg relatlonshlp betwcen ncgotlatmg parues. 
By havmg rC.lched an dcœp.ablc agrcement, the partlcs mdy be more mchned to work together 10 

luture relatlOn~hlp For example ln the pmt-approval phase; Sadlcr & Armour, supra, note 57 at 
\7 

6\0 S 5Q. a!l R Robm!!on, Executive Chauman of FEARO ~tated "the ~cope of the Act cannot 
be determlh(!d by what you have m tront of yuu", clted 10 Pole, supra, note 523 at 1. 

hll S 7( 1 )(a) &!\ 5Y(c)-(d) 

hL! S. 5Y(O The dralt IIst on statutes and regulatlOns rcqulfed under s. 59(1) contams the 
provl!otllln!ol lound 10 the Nang(lble Wmers ProtectIOn Act and the InternatIOnal River Improvements Act 
whlch tnggercd l'loth the Canadlan WIldhfc and the Oldman River cases; "Amendments to Federal 
FA Bill Propol>cd" (\()I.)l) "20 ALERT at .3 Ihercmaftcr Amendments to Federal EA Bzll). 

hn S .:!O(l 1(3) & !oI. 37(I)(a). !otee Jeffery, supra, note 207 at 1087. 
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• requirements are promismg. Th~y al:knowledg~ that enVlrlHlment.\\ prl'llIlt\l)(l~ 

cannot alway~ he lll:l:urate. due to a lad., Dt perket cnVlmnllll'lltal kllU\\ ll-dgl' .(, l' 

A wIder ElA l'ontext IS. theretorc. nt'l't'~~ary ,lnd wIll ,IIItIW 1II1rl'ltalllt~ ,md 

unexpel'ted to he dealt wlth. Fmally. the wnl:cpt ot ~ll~talt1ahll' dl'wlllpllll'Ilt l' 

reflected m the II~t of tactors tltat rnll~t ht' takl.'11 mtn lICCllunt whl.'rt .1~'l·~~llIg thl' 

effects of a proJt'ct. 

The CEAA remains a piecc ot legI~lation wlth tcrh 111 l'ti 1 dctlCIl'IH.'ll·~ and 

loopholes.615 Many of Its provIsIons, however, have pronllslIlg katllrl'~ lm 

developing a practlcal understanding ot ~ustaH1ahle dcvclllprncllt. Yl't CVCII il 

properly deslgned, alone an ElA ~chcmc will not he ~llllJl'Icnt hl! cttcctlllg 

sustainable devdopment. Sorne experts have proposcd that thc UA pnll'l'~~ hl' 

completed with an "envmmmentai bIllot nghts" cstahbhmg Icglslatlvc dlltlC~ upoJ) 

decislOn makers. Procedural rights would he guaranteed. ~lIdl as the Iight to 

information about a proposaI, to he heard betme approval and to hc l'(/lT1pclI~atcd 

for reasonable costs incurred in the proce~~.(dh Furthcr, the Brundtland 

Commission has called for the u~e ot more legal Instrumcnb. Remediai il ml 

predictive tools for environmental protection should he expandcd a~ ~h(julll othcr 

legal devices not considered to be environrnental polIcy in~trumcnt~ pcr \c, hut whlch 

nonetheless have environmental lrnphcations.(~17 

614 Rees, supra, note 3 al 282. 

615 Flawed LegISlatwn, supra, noie 372 al 3. 

616 Eider & RŒS, supra, note 4 at 133. 

However, ~un:c~~f ul 

617 For example, CasMls suggests that a rcform of tax law!I UJuld quu;kcn the promotIon of 
sustamable dcvclopment, J.A. Cas[o,lls, "Structunng the Tax ~y.,tem for Su~taJnablc Dcvclopment" ln 

Saundcrs, supra, note 2 at 141; ~ec Saundcr!l, supra, note 2 at 5 
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Implementatl<m will requlre even more. If Canada, a!l ail other countries, IS ta move 

towanh <,u'>tamahle dcvelopment, It WIll requlre more than Just have to mmlmlzing 

thc ecologJ(:al anu <,()clctal Impact<, ot human actlvltle~.61H Canada will have tn 

auopt a raulcal change lB It~ polltlcal, "OClo-economIC, cultural and ethll.ul behavlour. 

ln "h()rt, <,ulItalllahle development will requlre a total change of our perception of 

the world. 

b1K Eider & RO!ls, supra, note 4 al 140. 
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