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Generally, the thesis relates modern technological developments
in air traffic and air traffic control services to their legal regulation.
It discusses the possible ways in which the ligbility of air traffic con-
trol agencies could be regulated internationally.

The study is divided into three parts. Part I, called "The Need
for Leggl Regulation of ATC Liability“ describes the problems which
impr oved gir technology have created,vand how this has resulted in obli-
gatory and expensive air treffic control servicess The groups which have
an interest in the air traffic control 1ligbility issue are described;
certain national and regional solutiong to the air traffic control lis-
bility problem are discussed, and finally, the preparation for an inter-
national solution,

Part II, called "A Special Convention on ATC Liability® first
relates other kinds of transport law to air law, and then sets forth a
blueprint for an international convention to regulate the ligbility of
air traffic control agencies,

Part III, called "Alternatives to a Special Convention on ATC
Ligbility," discusses the desirability of smending other air law conven-
tions, creating a consolidated convention from three existing subject

matters, or including ATC Liability within a general convention on state

responsibility,
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Prefgce

At the conception of this study, the author intended only to show
how technological developments in eir transport and air traffic control
are being covered by the lsw, and anticipate which direction that law
would teke. The subject matter demands more than description, however,
and before long it became clear that it would be necessary to declare
a position,

Although that position has evolved from a simple "Yea" or *Ney"
when a choice needed to be made, the cumulative result may appear to be

* In the case of air law,

more definitive, that the author “took sides.
"toaking sides" seems oddly enough to mean choosing a coast of the Atlantic.
For instance, if you have been legally trained in Burope, you may tend

to favor absolute liability, and demand that other systems prove them=—
selves, On the other hand, North Americans may tend to favor unlimited
ligbility, or proof of fault, and feel similarly defensive about an
absolute liability system,

The author hopes to have freed himself of that problem, by teking
his legal education on both sides of the Atlantic. On the one hand, the
Ingtitute of Air and Space Law at McGill University, directed by Dean
Maxwell Cohen, provided Ford Foundation funds, and an excellent library,
setting the stage for lively legal discussions with colleagues the world
over, and the opportunity to attend the ICAQ Legal Committee meetings.,
Anong those ICAQ delegates, I am especially thankful to Mr, W,a. Crawford
of the FAA, for giving en earlier, initial study of the ATC liability
problem a thorough critical reading.' It was out of the Montreal experience
that two of the finest associations came about -- with Prof, Peter Sand

who gave me the benefit of his specific knowledge on Warsaw Convention,

conflict of laws problems; and with Dr, Gersld FitzGerald of ICAO, who




- ii -

has always been attentive to my questions, and swift in bringing signi-
ficant documents to my attention.

This study on ATC liability was continued, then, on the other side
of the Atlantic with generous assistance from the von Humboldt-Stiftung.

With Prof, Alex Meyer's advice, and using his Institut fr luftrecht

und Weltraumrechtsfragen in Cologne as a base, the author was able to

investigate European views on ligbility with the help of such authorities
as Dr, W, Guldiman, Prof, H. Drion, Dr. I. Ph. de Rode-Verschoor, Dr. J.
Verplaetse, Mr, C, Comez Jara and Prof., L. Tapia Salinas.

Either too limited or too unlimited, like liability itself, the
study is now complete, the citations are valid to July 15, 1965, Beyond
degcribing the air traffic scene both technologically and legally, in a
broad and sometimes arbitrary maemner (for as Drion notes in his preface,
one must make a éhoice between the multitude of national lawsl) the
author has one small hopet that a few of the choices which he made might
influence, might encourage the direction of legal regulation of ATC lig-
bility, so that while meeting the needs of air technology, we do not
specialize ourselves out of the picture, but retain a mesningful place

in the large scope of international law,

Margrethesninde, July 15th, 1965
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' Abbrevigtions

Only abbreviations generally used throughout the thesis are
listed here, Inclusion of abbreviations stated only once, parenthe-
tically, would put an unnecessary burden on the reader.
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ALI dmerican Law Institute
ASECNA Convention Relative & la Création d'une

Acence Charple de Gbrer les Installations
et Services Destinds & Assurer la Secl-
ritd de la Navigation Abrienne en Afrigue
et & Madagascar, Dec, 12, 1959

COCESNA Convention Portsnt Crdation d'une So-
cibté des Services de Navigation Ab-
rienne Pour 1'Ambrique Centrale, Feb,
ok, 1960

Burocontrol International Convention Relating to
Co-operation for the Safety of Air

Navigation, 13 Dec, 1960

FAA Federal Avigtion Agency
IATA International Air Transport Association
ICa0 International Civil Aviation Orgaenization
ILC Interngtiongl Law Commission
UN United Nations

. Conventions
Brussels International Convention for the Uni-

fication of Certain Rules of Law in

Regard to Collisiong, Sept. 23, 1910
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Introduction

In retrospect, it appears to this writer that his study of inter-
national regulation of air traffic control liability has been but a
candle carried down a large, dark hall, The shadows which the flame
invokes dwarf the flame itself, For example, the issue of liability is
no sooner illuminated, than the long shadow of limits rushes forward.
When one has determined what the relationship of ATC liability is to
other private air law conventions, the shadow of international law
swings across the path, and cne is forced to ask whether a special con-
vention is too restrictive for our subject.

dnong these shadows, there is one which is darker and deeper than
otherst that of time, The subject matter of air treffic contirol belongs
to science, to technology, where developments are so rapid that obsole-
gsence ig a daily plague. The matter of air traffic control liability,
however, belongs to laew, where obsoclesence is not part of the vocabulary,
where tradition and caution are masters. Air traffic and law are an
odd pair, We are forced to admit the need for legal regulation of the
negligence cgused by air traffic control, but it is not possible to urge
the centuries old treaty-processes intoc a fast pace: every day we, as
lawyers, must be haunted by the thought that tomorrow science may have
devigsed machines of which we have not dresmed, which do not fit within
the descriptions and definitions so laboriously agreed upon for conven-
tion purposes.

We note that the issue of ligbility of air traffic control sgencies
was Tirst debated by the ICAO Legal Committee during its thirteenth
session in 1960 in relation to its discussions on the Aerial Collisions

Draft Convention,2 and not until 1962 (fourteenth session) was a sub-

committee formed, Not until April 1964 did it meet. 5




And even then, because its instructions were only "to study the liability
of air traffic control agencies," it had to avoid the appearance of
beginning the groundwork for a separate convention,

By this time (July, 1965) it seems clear enough that a convention
will result, but since the ICAO Legal Comnittee meets only every two
years, and there are other priority matters to be debated, it is unlikely
that we will see significant results until the early 1970's.

The fact is beyond criticism, Lew is o tested and accepted foun-
dation of our society, and "instant conventions® would undoubtedly not
serve us as well as the kind which take time to mgture., 4nd so we must
strain to see beyond the shadow of time, to outwit science, to hope that
our legal definitions will be inclusive enough and our framework both

strong and flexible enough to regulate even unforeseeable technological

advances,




Part I

THE NEED FOR LEGAL REGULATION OF ATC LIABILITY




The legal problem which the world faces in regard to air traffic
control services can be described in this way: commerce must not be un-
reasonably restricted and swif't aerial intercourse between states is
favored by international public policy. But, as has been true for all
forms of traeffic, there wust be regulstions to mgke flight through air
saf e,

Fed by estonishing technical developments, air traffic has raced
far ahead of the controls our legal system exercises., We have recognized
the dangers, without having had time to enact adequate, encompassing
legislation, ATC is todsy in the hands of separate states, or their
regional groupings, with guidelines set forth in the Chicago Convention
Annexes,

In this section, under “The Impact of ATC Negligence," we will
discuss first such technical air transport problems as speed and size,
then the Chicago Convention obligations, and Area Positive Control methods
with which we have tried to regulate modern AIC,

The "Participants" section will describe first the polar positions
of the aircreft commander and the gir tra‘fic controller, then those
social groups concerned directly or indirectly with the ATC liability
problem,

Under "National Solutions snd Regional ATC Groupings,® the reader
will see how states or organizations in their disparite ways
cope with ATC liability problems.

Finally, the need for an effective international solution having

been definitely established, we will discuss the preparatory work of the

ICAO Legal Committee along those lines.




A. THE IMPACT OF ATC NEGLIGENCE
1, The Problem
The rige in air traffic has increassed the accident probability to
such an extent that improved air traffic control is a necessity. It

follows, then, that we must extend legal protection to ATC services, and

to those injured by its negligence,

a. Safety Requires More ATC Investments

Let us consider statistics, the sum of which is a burgeoning of
air traffic, with no slack in sight.

A yearly 3-4% increase in all air traffic, general snd commercial,
has been forecast for the coming years.a dirport control towers in the
United States handled 32,857,745 aircraft operstions in the same year.
The sum of operations is contimuously growing.3 Although the ATC in
other countries is not as sctive as in the United States, it is be-
coming so, Prof., Alex Meyer reports that in 1963, 750,000 aircraft
operations were registered in West Germany, 173,000 of them in the
Frankfurt ATC district., Often 200 passenger aircraft are henging in
West Germsn airspace at the ssme time.4 The magnitude of the ATC prob-
lem is clear,

Sinmultaneously, the world deals with a spectre of increased
speed and size., Although the threat of supersonic aircraft may not
materialize, end there is some shif't toward medium range jets, such as
the DC-9, commercial planés heve increased their speeds from 500 km. per

hour to 1000 km, per hour., The supersonic transport jet would behave

much like a projectile, flying on a strictly controlled flight path.




It is questionable that the pilot would be given any leeway to control
the plene menually. Instead, navigation would depend on automatic air
treffic control all the way. Pilots would not be able to avoid colli-
sions., The nminimum 25 seconds which a pilot needs to react and navigate
awey from such danger would be reduced to 5 seconds., Unless ATC is able
to completely assume the pilot's navigational functions, the collision
probability will increesse evenly with aircraft speed.

Additionally, it is generally acknowledged that the supersoniec
would have to land as spon as it arrived at an airport, because of its
small fuel reserves_.5 At the present time, there is no preferential
treatment,

Even a modern jet can of course carry two to three times the
number of passengers thst could be carried by a propeller driven plane,
and thet means more lives are involved if the plane crashes.

The gccident rate is not declining substantiallyé becsguge,
although safety in the air is increasing, it cannot keep step with the
faster paced growth in traffiec volume.7 Bo I.iundberg,8 in his Guggen-
heim lectures on sefety in aviation, finds that if the present accident
rate continues, 25,000 pergons will die anmially from aviation accidents,

among scheduled carriers alone, in the year 2010,

Pags.mi.per year Fatalities per year
25005 . -¢ : :
3

o o0 [se oo oo o0 b we doe

b 8T hecivdble tand 3
0 | it iueliet S SR Y
1¢ 60 70 80 90 2000 10




If general aviation and charter flights ere added, then the number of
aviation fatalities will jump to 60,000 per year in 2010, This con-
vinces lundberg that

eeoif flight saf ety cannot be radicglly and repidly improved
but instead continues at the present risk level, this will
constitute the most serious hindrance conceivable to a sound
and ropid growth of eivil aviation, It follows that there
ean be no more efficient means of promoting civil aviation
than making it much safer than it is todgy. This is an un~
conditional demand if the longterm expansion of civil aviation
is not to be severely hampered by lack of public confidence,

The value of aircraft ig riging and the risks ere greater, A
large modern commercial jet costs about 7 million dollers, which is
several times the cost of a propeller driven plane., The larger jet can
contain a higher peylcad. The value of a single jet load of passengers
may be illustrated by the $900,000 recovery for less of a single life
9

in Berner v British Commonwealth Pgeific Airways.” dan air carrier's

existence may be conditioned upon an avoidance of such large losses,

and ideally such a risk should be lower than before jets were introduced,

be Investments Require Protection by Law

Control gervices are becoming very costly. Using the Federal
Avigtion Agency in the United States as an example, we notice that the
operating cost of the Agency has risen to $717 million today from
131 million ten years ago. Its Air Traffié Control Service cost has
risen from 5.2 cents per mile flown in 1955, to 16.8 cents per mile
in 1960.10 It is becoming increasingly difficult to get legislatures
to furnish the tax payers' money for the spiralling cost of air traffiec

control,

An increasing number of states have tried to meet the cost of

such large operations by charging fees for overflight ATC services.l1




Both the Chicago Convention and the International Air Services Transit
Agreement permit the charges, if domestie aircraft are similarly required
to pay.l2 The onus is keenly felt, 8ome sirlines believe that they are
pressured into payment through required radio contact with air navi-
gation facilities; and some airlines only exist because of free air

navigation services.l5
2. The Consequences

The consequence of these statistics is obligatory ATC with a

resultant shift of actual power toward ground control suthorities.

2., Obligatory ATC Services

ICAO sets a high minimum standard for ATC services, detailed in
the Annexes of the Chicego Convention, ineluding all practicable safety
and guidance measures, rsgdio and meteorological serviceg, and of course,
ald to foreign aircreft in distress.l4 If a Member State cannot afford
to operate all standard navigational aids, it must notify 1010,15 and
other states will be informed of this difference in standard. Poor
countries may agree to have ICAO provide services for a reasonable fee.16
In fact, however, uniform air regulation is so important for foreign
carriers to prevent tangling with different modes of regulation each
time they cross a state border, that all contracting states have col-
lagberated to produce similar rules, standards and procedures.

Over the high seas, ICAO has been delegated the duty, through the

Convention Annexes, to regulate air traffic and all Contracting States

must sccept the rules and prosecute offenders.17 In the North Atlantie

Ocean, nine floating air navigation service stations are cperated under




an international sgreement which is coerdineted by ICAO, Nineteen states
perticipates some provide ships, and others make cash psyments, Con-
tributions are proportionally based on the amount of benefits received,

Although large airspaces, as over USSR and Red China, are not
directly subject to the Convention, heavy pressure is exerted by the
Members, who are a great majority of the world's states, on non-Members
to conform to the rule in the air establighed by them,

The effect of ICAO on stenderdizing ATC gervices is excellent as
far as it goes., But it cannot require countries with a low air traffie
dengity to enact measures which might be necessary in other states con-
tending with high density traffic, At the moment, each state must

attempt to meet its own requirements,

b, Areg Positive Control

The United States must handle such dense air traffic thet it has
had to pioneer new ATC methods.19 It has established Area Positive
Control service2® above a 24,000 foot air floor throughout the con-
tinental United States. The ATC extends substantiaslly beyond the 3
mile limit over the high seas, and the FAA hopes to lower the air floor
from 24,000 feet to 18,000 feet.21

The positive control service uses a 64 code, 10 channel beacon
system. Corresponding to this method of ground radar, the airplanes
are equipped with a transponder which responds automatically to the
control tower's radar, and can give position reporta, If radio communi-
cation is lest, the pilot merely activates his transponder, which then
indicates emergency on the controller's radar scope, and the controller

calls an alert.22 In fact, the transponder is so intricate that its

gignal to the ground control not only identifies the plane, but guto-




nmatically reads its altimdter and reports its changing altitude.z5

The convenient new system would enable a jet pilot to fly from
Washington D.C. to Los Angeles without any position reports, instead of
the approximately twenty which were previously required, Naturally,
the lessened communication workload frees the pilot and the controller
for other duties.

In order to use positive control airspace, a pilot must fly In-
strument Flight Rule and be qualified to do so.24 He must file a flight
plan, and must be cleared by ATC before entry into the area. The sirereft
must have a 360 chennel VHF equipment, or its military eguivalent; VCR
or TACAN equipment for navigation, and a transponder.25

For our discussion of the liability of the ATC agency, it is im-
portant to note that in a positive control area, the pilet may not change
hig IFR flight plan to VFR during his flight., Neither may he operate
the plane cantrary te ATC instructions in the positive control areas,
or in any other erea which is subject to ATC, The pilot is forbidden
to deviate from his ATC clearance unless an emergency exists, or there
is radio failure, in which case an amended clearance can be obtained,

It is estimated that 50% of all passenger miles in the United
States will soon be flown in the airspace above 18,000 feet where area
positive control will exist.2

In the near future, the FAA will outfit its ATC system with com-
puters which will be able to automatically track 4,096 transponder equip-
ped aircreft simultaneously. The computers may be able to detect dan-
gerous situations in the air and alert a controller who has not observed
than.zs

Radar observation permits far better utilization of airspace,
but increases the burden of vigilence on the air treffic controller,29

and certainly the FAA must shudder at the legal responsibility it is

assuming by Area Positive Control,
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B. PARTICIPANTS

The effeect of technological change increasing and mechenizing
ATC services to the aircraft, has been to swing power awgy from the
groups headed by the aircraft commender, including the owner and mamu-
facturers, and toward the group headed by the air traffic contreller,
including the govermment and its agents, The group headed by the air
traffic controller is assuming greater liability for negligence, and
those clgimants who are losing responsibilities to the ATC ggency, are

gaining grounds for possible suits.

1, The Basic Bipolar Power Situations ATC and the Aircraft Commander

The digcussion of Area Positive Control lesds us directly to a -
consideration of the aircraft commander's changing position, that is, his
growing, obligatory relisnce on ground control guthorities,

The sircraft commender's position has, since the early history of
air law, been considered a direct trensfer from the sea captain's posi-
tion., Specificelly, they hold in common exclusive command of their craft.jo
dnnex 2 of the Chicago Convention, which states that "The pilot-in-
command of an aircraft shall have final authority as to the position
of the aircraft while he is in command,® hes been adopted in the national

1 The final guthority vested in

legislation of most ICAQ member states
the aircraf't commander is a strong argument for denying liebility of an
ATIC agency, becsuse the commander apparently has the power to accept or
reject instructions from the controller,

In reality, however, the aircraft commander's authority is dras-

tically limited by air control regulations, A conflict exists between

the provision that he has final authority, and the regulations which

state that he does not have final guthority in certain situations, The
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aircraft commander strongly depends on the controller's ingtructions;
the controller also needs assurance that collision with other aircraft
can be avoided. Some types of instructions must be made compulsery,
This is true to such an extent that it is law. Burocontrol
precisely states that the aircraft commander is obligated to comply with
air control instructions.52 FAA regulations prohibit agnyone from opers-
ting an eircraft contrary to ATC instructions in any area where ATC
exists, and mekes a vielation of any rule, regulation or orders re-
lating to flight safety punishable with a fine of up to $1000.77 Lhe
pilot may not deviate from en ATC clearance unless he haé obtained'

amended clearasnce, In area positive control the pilot is prohibited from

changing his flight plan, he cannot avoid compulsion by changing from

IFR to VFR, 1In case of emergency, however, the commander is given
digcretion to act.54 But when a pilet has only seconds to react to an
emergency, “ultimete authority" is of little use.

In fhe Grand Canyon Collision, 1956,55 the pilots of the TWA

Lockheed and United Airlines DC-7 had less than half a minute resction
time to avoid collision, They failed. In s 1960 Collision between
36

a Caravelle jet and a light propeller driven plane in Paris,” where the
light plane vwas destroyed and a large hole was torn in the body of the
jet, it was estimated that the pilots could not have seen esch other
until 10 seconds before the accident, &dd to this Bo Lundberg's report
that it will be impossible for pilots to gvoid collisions between super-
sonic jets because they will have ohly 5 of the 25 geconds needed to
react and to navigAte.§7 In fact, the trend in pileting is found in
militery aviation where the pilot is rapidly being replaced by ground

controlled command rockets,

Who, then, is to be held responsible in an ATC-caused collision?
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The commander, who has "final Authority,"“ or the controller, whose direc~
tiong are obligatory?

One might build a system of liability, as does Tancelin, on a
sharp division between the situastions where the commander is in finsal
authority, and when the ultimate suthority is vested in the controller,
That reasoining restes heavily on a sea lavw analogy where the ship cap-
tain has authority over maneuverings, but the seaport officials have
authority over traffic movements., Thus in air law, the aircraft com-
mander hes final authority over traffic movements. The commander mgy
chooge whether or not to use air traffic services, but onee he chooses
them, then the respongibility passes to the con*t;rv::ller.’8 He who has
ultimate authority shall bear the responsibility for an accident.

In this writer's opinion, it is of little value to build a system
of liability on a situation that is still in flux. That is, the commender's
final aguthority is shrinking so raepidly, through positive control and
faster aircroft, that we may be discussing a situation which will be
rgre in 10 years., Although it is theoreticylly possible to found a
ligbility system on the basis of who is in authority, our legal processes
move so glowly, that by the time we have developed related legislgtion,
technology mey have passed us againe.

It is this writer's belief that a proof of fault system would
be mush more satisfactory.

Until an appropriate international golution is effected, within

which the aircraft commander's position will have to be reconsidered, he

remaing a curious illustration of our outdated air law system,
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2. The Ligbility Situation: Groups Interested in the Legal Regulation of ATC

The basic issue is the struggle between the defendants hesded
by the gir traffic controller and the claiments headed by the aircraft
commander, but there are of course many other groups involved, siding
with either, or both, or neither, Governments may have conflicting
interests and have to decide between them, Certain groups will respond
immediately and effectively, becguse they are large, well organized and
wealthy, whereas individuals such as passengers belong to no special
organization which can advertise their positlon, there are groups of
scholarly observers which are attentive to the legal technicalities
but not deeply involved in the outcome., Nevertheless, a divigion of

participants into claimants, defendants, and neutrals is useful as a

reference to identify international pressure groups.

8. Claimant-Minded Groups

i, THE CREWs Powerful organizations represent the crew, to whom
ATC negligence is a matter of life and death.59 The pilots are orga~
nized into a strong trade union which is called The international Fede-
ration of Air Line Pilots Association (IFALPA) on the international level,
and has sent observers to the ICAO Legal Committee discussions on regu-
lation of ATC liegbility. The airline navigators are similarly organized
into the International Airline Navigators Council (IANC). General
aviation pilots, who often own the aircreft which they fly, are repre-

sented by the Internationgl Council of Aircraft Owners gnd Pilots As-

gsociation (ICAOPA).
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ii, THE AIRCRAFT OWNERS, THE OPERATOR AND THE AIR CARRIERS:
The International Air Transport Associgtion (IATA) is the strong voice
of the international airlines at the ICAO meetings on ATC liability,
Since IATA headouarters are located next to ICAOC headquarters in Montresl,
influence on almost any level can be exerted. Although it is a trade
organization, IATA has official status and is incorporeted in Canada
under a special statute.ho The airlines are of course potential claimants
against ATC ggencies, like the crew,

Related to their cause are airline supported organizations, such
as Buropean Airlines Research Bureau (EARP) and even the European In-
stitut du Transport Aerien (ITA),

Owners of general gviation aircraft can of course be represented by

ICAQPA,

iii, THE PASSENGER$s This most importent person, for whose bene-
fit air transport is created, makes up the ranks of the most poorly or-
ganized and least effective group. Since the passenger risks demage
when ATC is negligently operated, he is claimant-minded, but he must
largely rely on other organizations to represent him, Naturally, a
goverment which tends to have the public interest at heart, is his best
defender,

Many passengers buy aviation insurance, however, and The Interna-
tional Union of Aviation Insurers particpates in ICAO Legal Committee

L3 |

meetings through observers,
iv, THE SHIPPERS AND QONSIGNEES OF FREIGHT SENT BY AIRCRAFT:
The businesses which send freight by air are not well orgenized, but do,

as a rule, take out insursnce, These insurance companies, as well gas

the freight forwarders, are organized, and interested in protection

of goods from ATC negligence.
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v. AIRCAAFT MORTGAGE HOLDERS: Banks and large insurance compenies
which hold mortgages in aircraft, protect their interests through speeci-
fic groups like the International Union of Aviation Insurers, and general
erganizations like the Internstionel Chember of Commerce, which are wealthy

and effective,

vi, PERSONS HAVING CONTRACTUAL RELATIONSHIPS WITH THE OPERAT(R,
CONCERNING LATER USE F THE AIRCRAFT: These persons regresentairlines, in
which cese IATA chempions their csause; they may be businesses which have
chartered an entire aircraft, in which case there is no real effective
pressure group; or they may be travel bureaus, which have chartered
planes or perts thereof, in which case the Universal Organization of

Travel Agents Association (UOTAA) takes good care to protect them,

vii, PERSONS ON THE SURFACE: Naturally persons on the surface are
interested in protecting themselves from damage caused by colliding or
crashing plenes. Although property owners' associations exist and in-
surance conpanies protect their obvious interests, persons on the surface
would rely largely on the goverrment to represent the "public interest!

in the formation of g convention on ATC liability,

viii, ALL OTHER PERSONS WHO MAY SUFFER DAMAGE CAUSED BY ATC
ACTIVITIESs There are more remote participents, people other than crews,
who ere left unemployed, or are indirectly injured by ATIC acts or omissions,

The more remote the participation is, the less serious becomes, of course,

their interest in regulation of ATC liability.




b, Defendant-Minded Groups

i. AIR TRAFFIC CONTROLLERS: The people who perform the air traffic
control will of course seek to protect themselves from ligbility, Their
objective would be inclusion within the protection of a convention on
ATC liability, just as servants are included under the Hague Protocol.

On the international level, the air traffic controllers farm
the still young International Federation of Air Traffic Controllers
Association (IFATCA) and it has begun to send observers to ICAO meetings.
The aims of IFATCA are those of similer organ:’l.zatictns:l‘5

Representation at other internastional meetings has a number

of aspects: Teking part in discussions gives an opportunity to

introduce professional ATC knowledge in the deliberations of

for instance, dir Line Pilots, Navigators, and manufacturers.

At the same time it affords us to hear the other side. In some

ingtances a basis can be found for a common policy to be pursued,

which definitely indreases chances of realization of policy at

ICAC level, The growing number of contadts with international

erganizations gives an impression of our growing activity and

influence, This part of our work is essential for success and ve
are grateful therefore for the pleasant contacts established with

IFALPA, IANC and other international orgenizations.

IFATCA consists of national air traffic controllers organizstions in
dustrie Belgium, Dermark, Finlend, France, Germany, Greece, Iceland,
Ireland, Igreel, luxembourg, the Netherlands, Norway, Sweden, Switzerland,
United Kingdom, with recent affiliations from Canada, Italy and Uruguaye

Onh the national level, also, the air traffic controllers ere usually
organized into associations. The United States Controllers are gathered
into the strongAir Traffic Controllers Association (ATCA) which is not
yet a member of the International Federation of Air Traffic Controllers'

Associgtion,

i1 ,GOVERNMENTS AND THEIR AGENCIES:s A variety of interests must

be ascribed to goverrments, including the “public interest® which would

involve them in cleimant-minded groups. Air Treffic Control is one of




their lesser functions. Defense, educstion, over-all economy, end prestige
are more important than preventing loss in csse of injury ceused by govern-
ment ATC, Yet, most of international ailr treffic control is furnished
by govermments in & way that makes them ligble for ATC-cgused injury,
Direct payments, such as the $3,000,000 for injury in the Staten Islend
Q’ollision45 are felt in the bﬁdget.

In this respect, let us regard the FAA. We note that of the
45,473 employees, a majority are directly or indirectly involved with
alr traffic control, Aand PAA suthorities are a strong part of the dmeri-
can delegation to ICAO, and represent the government at the diplomatic
conference where regulation of ATC will be shaped. 8ince the FAd is
concerned with preventing lurge payments for ATC-caused injuries, this
part of the government will tend to be defendant-minded in its attitude,
Similer exsmples can be tgken from the other government sgencies which

actively participate in ICAO deliberations.

iii, LOCAL AGENCIESsSUPPLYING ATCs The govermment of the political
subdivisions, such as an independant municipal airport which supplies
ATC may be ligble for injury ceused. This group will also wish to pre-

vent losses caused by ATC acts or omissions.

iv, PRIVATE ATC CPERATORS: Naturally the private AIC operator tries
to avoid liability for his acts. In this respect his interest concurs
with that of his goverrment, so that he can depend on govermment support,
The private ATC operator is of'ten the operator of the airport, so that
associations such as the Adir Port Operator's Council, and the &merican

Asgociation of Airport Executives in the United States, would support

his cause,
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Ve INTERNATIONAL ATC AGENCIESs Burocontrol, ASECNA, and COCESNA
are the international ATC organizationa.46 Their interests are closely
related to those of the governments which preasted them, so that they can
there seek protection, In addition, the international ATC orgenizations

47

send observers to discussions of the ICAO Legal Committee,

vi, THE MANUFACTURERS OF ATC EQUIPMENT: This group must be cate-
gorized as defendant-minded., They attempt to prevent ligbility for ATC
injuries which can be traced back to defective equipment. They seek the

support of the International Chamber of Commerce and national trade

groups,

ce Neutral Observers

i, THE INTERNATIONAL LAW ASSOCIATIONS Regularly represented at
meetings of the ICAO Legal Committee is the International Law Association,
which in a scholarly way is interested in the development of international

law,

ii, TEACHING AND RESEARCH INSTITUTESs The Internationsl Institute
for the Unification of Private Law in Rome, seelcs to unify the different
national air law legislation by adoption of "model®™ lsws, It would be
interested in regulation of ATC liability by en international convention,

In addition, there are more specialized groups such as the In-
stitute of Air and Space Law at McGill University and the Institut flr
Luftrecht und Weltreumrechtsfragen which exsmine the ICAO Legal Committee's
work on ATC Liability,

Keeping in mind these pressure groupd, we will move forward to

consider how effective national and regional regulation of ATC ligbility

has been, and what disparities in legal systems exist with which an

international solution would have to cope,
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C., PRESENT NATIONAL AND REGIONAL SOLUTIONS

In order to discover an appropriate international solution, we
will investigate how a few main aviation states and regions have coped
with the ATC problems. 8Since aviation problems are most intense in the
United States, the bulk of air luw is found there. The usual dichotomy
between Common Law and Oivil Law appears to be rather irrelevant here,
and the issue will be clearer if we simply contrast U.S. law with
United Kingdom, Germeny, France and Spain.

The importance of sovereign immunity, which is discussed only
superficially here, must not be forgotten. 8ince air traffic control
is government operated in most states,u9 govereign immunity maey be one
of the greatest problems to overcome, A few states gtill attempt to hold

on to the ancient doctrine that "The ¥King can do ne wrong.'5o

1, The United States Solution
The United States management of the ATC liability issue can be
seen from three vantage pointst the wey in which sovereign immunity was
waived, how the proof of fault system fits the ATC liability situation,

and how the U.8, manages ATC services which over-reach its borders.

a. Waiver of immunity

Although it is unlikely that contrect would come into question
in an ATC law suit, the United States has mllowed itself to be sued for
breach of contract since the Tucker Act of 1887.51 More to the point,
the United States waived sovereign immunity for torts a year earlier than
U.K, Under the Federal Tort Claims Act of 194652 suits against the

Government for negligence, wrongful act or omission by its employee caused

while he was acting within the scope of his employment, are permitted,
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if a private person would similarly be ligble to the claimant under the
laws of the place where the act or omisgsion occurred,
There is an important exception, The Act does not permit suits

against employees performing a discretionary function or duty.55 What

is that? Dalehite v United States defines it as an employee's ability
to act aﬁcording to his own best judgement.5# For a function or duty
to be discretionary, there need be more than an initiation of activity,
Discretion includes any employment where there im room for policy judge-
uent., Does this spply to air traffic centrollers?

Let us congider the following case, A4 cerfain air carrier had
received clearance at Washington National Airport from the government
operated control tower, The approaching plane collided with a foreign
sirplane while still in flight, The United States was held ligble for
the negligence of its control tower personnel because the tower failed
to inform the two planes of each other’p activities and because it gave
landing clearance to both for the samerrunWay. The court held that since
the government had undertaken to operate a civil airport and control
tower, which g private party could have done, it could be held liable
for the negligent acts of the air control tower operator. The Federal
Tort Claims Act waived immunity. The control tower operator's acts were
not discretionary.55

Aero Bnterprises, Inc., v American Flyers Inc., & United States

supports that caee.56 There, the District Court similerly held that the
Federal Tort Claims Act had waived govermental immunity.
The writer's conclusion that the United States has waived im-

munity for the acts of the air traffiec controller is supported by recent

legal writing, Nagsno pogitively states that the United States is liable




51

for negligent acts and omissions of air traffic control eoperators,
and Guerreri finds that the discretion exception from the Federal Tort
Claims Act does not apply to the air traffic controller who guides and
supervises air navigaetion., He states that the United States will be
ligble in the seme manner and extent as a private employer, The
Secretariat Report of the ICAO Legal Committee quotes Guerreri's conclu-
sions approvingly.59 This writer takes exception to Guerreri's last
conclusion, becguse the United States is not lisble under the Federal

Tort Cleims Act quite like a private individual (after the immunity hes
been waived)s it does not have to submit to a jury trial of its negligence
like a privete person, It can only be tried by the judge without a
jury.60 This is an important difference, because a jury trigl is custo-
marily chosen by the plaintiff in a negligence case in order to obtain

a higher sward than he believes a judge's fact-finding would have ren-
dered him,

Having disposed of the discretion clause, let us look at the
Federal Tort Claims Act from the point of view of the international
carrier, Claims arising in foreign countiies are exémpted, and fo=-
reigners sre not permitted to bring suit in the United States unless their
country grants reciprocal rights to U.S. citizens,

The one other immunity which is significent to us regards ATC
operated by municipal airports. These airports can claim govermment
immunity for municipal government functione, that isy acts performed
for the common good, Hewever, there is no immunity for airport functions
of private or proprietary nature, that is, those performed for the bene-

fit of the au’t.rpor’t,.é2 Therefore, in a negligence suit, one would try

to prove that the ATC gervices were proprietary.




be ATC Liability and Proof of Fault

We move now to g discussion of how one determines ATC negligence
in the United States, Does the air traffic controller have a dufy of
care, and if go, what is its stendard?

dir trgffic rules which indicate the special duties of both the
pilot and the air traffic controller exist.63 The air control agency
must exercise reasonable care when it gives instructions which an aircraft
commander is legally obligated to obey. The agency is liable if the
breach of this duty was the proximate cause of damage to the air carrier,

The issue is simple when the aireraft ccmmander is legally obligated
to obey air traffic control instructions; he need only show thet he hed
no cholce, Proof of respongibility becomes more difficult if no legal
obligation to obey exists. However, legal compulsion is not necessary.
ATC services may hsve been voluntarily demanded by the pilot, in which
case the controller will still expect to be obeyed when he gives in-
structions. If the controller then breaches his duty of care, ATC lig-
bility exists.

We conclude that the control tower is liable for negligently given
instructions, if they proximately result in accident while the pilot was
obeying them. The burden then rests on the air carrier to prove, if re-
quested, that it was not contributarily negligent,

We have spoken of the controller's duty of care, How does the
court determine what the standard of chare must be! By asking what can
reasonebly be expected of a controller, by taking into account the condi-
tions under which he works, from his contract to his physical surroundings,
including whether the pilot relied, or reasonably should have relied on
his instructions.

The basic function of the air treffic control agency is to pre-

vent colligiong; it has a duty to separate aircraft.65 Therefore, if
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the agency negligently fails to keep aircraft spart, it can be held liable
for the damages caused by collision, That is the usual legal basis for
holding ATC responsibile,

A good illustration is United States v Union Trust Company, in

which the federal district court held the ATC liable for its negligence
in failing to separate two planes which collided as they were both pre-
pering to land at Washington National Airport.éé

A4 supporting example is Johnson v United States, wherein the

federal district court found that the ATC ggency hed a duty to déterkine
a safe distance between two planes to prevent collisionse

We can glso assume that the U.S., Government tacitly admitted
liability of the ATC aggency for failing to separate the planes in the

Statan Island Colligion by agreeing to pay 24% of resulting damages.68

Eastman believes that the relience theory, which is a variation
of the ordinary tort basis, is the soundest way to recover from the con-
trol agency.69 When s person gives gratuitous services to another, he
is liable for dsmaeges ceused by his failure to exercise “such competence
or skill as he possesses or leads the other reasonably to believe that
he possesses.'7o The pilot has a choice: he can either fly visually,
or he can fly on instruments and be completely dependant on the agency.
If he chooses to fly by instrument, he relies on the ATC controller,
who is ligble for damage csused by his failure to exercise the skill that
he possesses or leads the pilot to believe that he possesses. For instance,
the pilot may choose to rely on air traffic control because he believes
that to be a safer flight than visual flight., He may also rely on the
agency to guide him in the shortest way to his destination so that he
need carry less fuel, but can carry more passengers,

Can the air traffic control asgency be held responsible for navi-

gation aids? It was held in Finfera v Tha[§§71 that the City of Detroit

had no duty of reasonable care towards a pilot in operation of light sig-
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nels from the control tower; those signals were only an accomodation.
This 18 an old case which does not reflect the present day relationship
between the ATC tower and the pilot. Aair navigation alds have developed
tremendously since then, and the increasing need for safety mekes us say
that the goverrnment should be held to a duty of care in operation of
ngvigation aids, This is particularly true, because the distinction
between ATC and navigation aids is fading;72 the two services are being
united into one,

There is also reliable authority found in sea law cases to the
effect that the goverrment is ligble for negligent maintensnce of nevi-

gation aids, In Indien Towing Co, v United Stgtes75 the goverment was

held liable for negligent operation of & light house. In Otness ¥

United 8tatqg7“ the government was held liable for its failure to remove

a channel light, and in Somerset Seafood Ce. v United States75 the govern-

ment was held ligble when it failed to put a marker on a wreck which was

6
submerged, Support for this belief is found in Marino v United Stat957

in which the control tower was lisble for feilure to give light signsls
to a tractor operator on the runway, because he had been led to expect
the signals to avoid collision with incoming aircreft.

Is the ATC agency liable for negligently issued meteorological

information? Smerdon v United States is partly in point.77 *The re-

aponsibility'of determining whether or not g given wegther condition is
sefe for landing® does not dwell on the air traffic control. The duty
of analyzing the metearvlogical information, of deciding if the weather
is safe for landing, rests on the pilot, Of help is also McKlenny v

United AﬁiLines78 in which the air traffic controller's duty to warn of

potentially hazardous conditions is discussed, and resolved that es a

matter of law there is no duty to so protect the pilot in uncontrolled

airspace,
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There is, however, no conclusive case law concerning ATC duty to
exercise reasonable care in giving metearological service, This writer
suggests that when metesrological information is given, the ATC agency
should be under duty of care to the pilot because the meterological con-
ditions are, after all, related to the safety of flight in the clesest
Waye Dependance on accurate weather information is increagsing, Jets
have a greater requirement and dependancy on exact weather information
than older aircraft, because they burn fuel faster and cannot wait in
the air as long. The supersonic jet would have even less reserve time,
and depend more upon correct informgtion,

In sumnary, suits against the ATC in the United States are based
on tort, The claimant must prove the defendant's fgault, that is, that
the controller breached a duty of reasonable care. Recovery in the
Federal Tort Claims Act is not limited, but if the particular state in

which the action is brought hes e limit, that will apply.

oe ADIZ and Interstate Agreements

The high speeds of airplanes necessitate far-reaching control of
airspace, which caennot cease at state borders. The Chicago Convention
recognizes this, in urging co-operation between neighboring states in
air navigation services. The natural step is to form regional ATC or-
ganizgtions, The United States, however, has tried to solve the problem
in another way. In a recent agreement between Canada and the United
States, each country is permitted to extend its air control service 50
miles on the other gide of the border, in the trust that uniformity of
ATC regulationsg will prevent confusion.79 However, a nice liagbility
problem would be posed if negligent informgtion were given to a foreign

plane in an adjoining country ceusing it to crash there.

In Area Positive Control, end the Air Defense Identification Zone
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(ADIZ) which demands imediate identification, location and control of
civil aircraft over much of the high seas, the United States has again
over-reached its borders. Pilots are required to file flight plans be-
fore entering ADIZ gnd position reports are required of aircraf't intending
to enter the USA.SO

CADIZ (Canadian Air Defense Identification Zone) is Canada's

slightly stricter complement to North American defense,
2, Other Important National Solutions

81
8. United Kingdom

The English Crown enjoyed immunity from tort ligbility until the
Crown Proceedings Act of 1947 permitted suits for torts committed by ser-
vants or ggents of the Crown, if a private employer would similarly be
liable for their performance. That also opened the door to legal treat-
ment of indemnity, contribution, joint and several tort feasors, and
contributing negligence of the Crain.82 Suits for breach of contract
are permitted by Section 1 of the Act.

In England, one would sue in tort for ATC-caused accidents outside
of aerodromes. Since there are no Bnglish laew cases involving ATC lia-
bility, it is difficult to predict exactly how U.K. Courts would decide
charges of negligence. If a negligent act or ommigsion were defined as
'a breach of duty to exercise reamsonable care which results in damsges
to the defendant,' Shawcross and Begumont believe that air traffic con-
trol is ligble for failure to issue, or negligent issuance of ATC instruc-
tions, Most important, the authors atate that this duty is not limited
to "the categories of imstructions which the recipient is legally bound
to bbey?3 but would extend to instructions or advice issued by the con-

troller in the belief that they would be carried through, even though

the pilot might have no legal obligation to obey.




- 28 -

There also appears to be a duty to exercise reassonable care in
the operation of navigation, approach and landing aids.84

Metzorological information and related aid would probably be subject
to a similer duty of care in the United Kingdom, but Shawcross and Beau-
mont are less certain gbout that rule, unless there is a contractual or
statutory duty to provide the servicess then there is no doubt that lis-
bility for carelessness exists.85

A curious feature of U.Ks law is that a contract exists between
the pilot and the airport owner, If there were liability for malfeasance
within the gerodrome, it would be bgsed on contract., However, it is
legal for airports to waive their liability. 8o when AIC services sre
provided by the amirport proprietor, even if that proprietor is the govern-
ment, there is no basis for suit. A4ll planes are subject to the contrac-
tual waiver included in the landing conditions.86

We conclude that an ATC agency cagn be sued in UK. for failure to

exercise reasongble care, and that there is no limitstion on liability.

b, Federal Republic of Germany

Air traffic control in Germeny is furnished by the federal govern-
ment, A special state agency has been created for this purpose which
is part of the administration; the air traffic controllers are federal
eup loyees,

The Basic Law of Germany, Art, 5487 holds the state liable for
violations of official obligations to third paerties, but the state re-
teins right of recourse in the case of willful intent or gross careless-
ness. State liability is further provided for by section 839 of the Ger-

man Civil Code.88 Consequently the German federal goverment is liable

for proved fault, attributable to its air traffic controllers, and which




causes the claimant injury.

When foreign claimants are involved, German law requires that the
state is permitted to be held liable only if reciprocity of the possibility
for recovery exists, that is, the foreign national's state must similarly
permit recovery by German nationals in the foreign court,

The suthor knows of no instances where the federal govermment has
been held liable for negligent exercise of air trafi’ic control services, so
“hat ouside of establishing the state's liability for faulty service by its
ATC agency, it is not possible to further distinguish between ligbility for
air traffic control, navigation aids and meteorological services; naturally
the proof of fgult depends on the nature of the service,

No li-itation on the liability of the Germsn govermment exists,
However, Meyer surgests that there might be a need for a limit on liability
since today it is conceivable that a state could be sued for computer caused

damages which could not be traced back to g human controller.9o

c, Switzerland

The recent Swiss federal law of 14 March , 1958, on the ligbility of
the federal goverrment, its executive off'icers and other federal employees,
permits state responsibility for the negligent acts of the federal air traf-
fic con’c.!‘ol.91 4 special govermment controlled agency, Radio-Suisse, pro-
vides all ATC, It is primarily liable, and the state is secondarily liable
for demages which the agency itself cannot pay.

The ATC agency can be held responsible if it is shown that the controllers
acted contrary to their legal duty. The action would not be based on negli-
gence, but on proof that they did not comply with the law.93 The law in ques-
tion is found in those Annexes to the Chicago Convention pertaining to ATC.94

Therefore anytime the controller acts contrary to the rules laid down in the

Annexes, thereby causing injury to the claimant, ligbility for damages exists.
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In sddition, there is the rule that it 1s contrary to law to cause
a dangerous situation to happen without doing what is possible to dimi-
nish the consequent demages. Specifically, under Art. 1 of the Air Traf-
fic regulations of the Post and Reilroad Department, it is the task of
ATC to prevent collisions involving eircraf't in the air as well as on
the ground. On the basis of that, writes Hodel, a Swiss Gommentator,
*it can be argued the ATC had failed to do its duty ahd thereby not com-
plied with the law by the mere fact that a collision happened.'95 That
is, absolute ligbility exists.

Swiss law does not provide a limitation on demages.

The airport at Basel-Milhousen must be distinguished because it
is used jointly by France and Switzerland, It is administrated through
the French-8wiss Treaty of July 4, 1949, By the treaty, air traffic con-
trol, including all navigation aids, is the responsibility of the French
goverrmment, under French law,
d. France’’

{he French Yovernment permits itself to be sued if its employee
has actéd within the scope of his employment, It must be a govermment
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9
gervice~connected fault, or demege caused by public works, However,
in the French Civil Law system, the victim must bring suit under a
special sdministrative lew formulated by the Council of State. The

State cannot be sued like a private citizen,

°
In a French case, Affaire Gening Arret du Conseil d'Etagt 1

June 1934, the pilot received an aerroneous government message relating
to nevigation, Although the court held that the entire burden to prove
govermment negligence was on the plaintiff, and that she had failed te

sustain her burden of proof, the French courts do allow recovery for

100

negligently maintained navigation services,
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Savatier states, in conformity with the case mentioned, that the
Council of State normally requires a serious govermment fault before it
will permit liability. However, ligbility might be permitted for en or-
dinary fault, if that were compatible with the interest of the government,
Only in special aress such as public works and riots does the Council of
State gdmit liagbility without fault.lo1 No case has characterized ATC
as part of the public works, but it is noteworthy that in one case, it
was held that a grant of permigsion to land was part of the function of
a public works, that is, the airport.102

We conclude that the Council of 8State will permit suit if its air
traffic controller is very obviously negligent, that the state is not
sued like a private person, but under rules promulgated by the Council
of State, and that the entire burden of proving hie case rests on the

plaintiff, It may be added that French law does not provide a limit

on recovery of damages.

ee Spain

The development of state liability in Spain has an interesting

history. The Spanish Civil Code of 1889 provided that the state would

103 in fact,

104
¢civil servants were themselves liable for their acts or omissions,.

not be ligble for the wrongs committed by a civil servant;

That privileged legal position seon beceme much criticized,lo5 and

8o the state began slowly to assume liability in limited situations.

In a law important to aviation, The Royal Order of December 30, 1926,106
state liability was permitted for damage caused to property by state air-
craft,

A general state assumption of liability is not found until recently

when the Expropriation dct of December 16, 1954 granted individuals the




- 32 =

right of recovery for injuries caused by state activities.107 There-
fore, one can now recover from the Spanish government for AIC negligence,

To recover damages for extra—contractual activities sueh as injury
caused by air traffic control, it is necessary to bring the law suit
into a special administrative court,108 which has limited jurisdiction.109
One could go ocutside of the courts to present a case directly to the
state under the det of Administrative Proceedings of 1958,110 in which
case the claimant retains his right to later press the claim through
the courts,

The ligbility of air treffic control in Spain is illustrated by
one important case so far, 4 plane was approaching the San luis (Mahon)
airport; although the plane was heavily loaded, gusts of wind blew across
the runvay and the ATC tower failed to prohibit the plane from landinge
Consequently the goverrment was held liable and since a rule of absolute
ligbility exists in Spain, all that the claiment had to prove was the
cause and the gmount of damages.lll

In Spain the only defense to the State's absolute liability for

112
ATC negligence is force majeure, Spanish law does not limit the

State’s liability,

%+ Regional ATC Orgenizations

8. Burocontrol

Burope constitutes a dense air traffic center. Nationally opera-
ted ATC proved impractical. Burocontrol, an international air control
service, was therefore created by agreement between Germany, Belgium,

France, United Kingdom, Luxembourg, and the Netherlands, and signed in

1960, It has recently been joined by Demmark, Sweden, Norway and Ireland,




It regulates air traffic in any lower airspace which a Member country

mey sgree to transfer, and in all upper airspace above the Member States,

113

or other states, which may ask for Eurocontrol services.
Eurocontrol requires strict adherence by pilots to its air control
instructions, except in case of force majeure, and may enforce infrac-

114

tions of its regulations directly in national courts,

Burocontrolls ligbility is governed by art. 25 of the Convention.
The orgenization does not claim immunity from suit. On the contrary, it
permits itself to be held lisble on the basis of proof of fgault. This
right is not affected by claims for compensation under national law.

The Convention does not set a limit on liability.

b, ASECNA

ASECNA is a public establishment consisting of 12 African States
{as of 1961) which are former French dependencies., Its purpose is to
provide "regularity and safety" of air traffic in and over the partici-
pating states., ASECNA has independent legal statua.ll5 Violationg of
its air treffic control regulations are communicsted to national suthori-

tiesg for prosecution.116 ASECNA permits itself to be held ligble for its

negligent acts on the basis of proof of fault.117 No limit on ligbility

exists.

¢, COCESNA

COCESNA is a Central americen international ATC organization
providing all ATC in the contracting states. Like Burocontrol, it obli-

gates pilots to follow its instructione.118 It can be sued and held re-

sponsible like a public utility company.119 No limit on liability exists.
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dlthough this section has shown the variety of laws with which any
form of international regulation will have to deal, it is encouraeging to
note that there are established trends towards waiver of government
imwunity and proof of fault., The great obstacle will be partly surmounted
when a majority of states view the game issues (government immunity, re-

liance of pilot on AIC instructions, etc.) in approximately the same

perspective,
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D. PREPARATION FOR AN INTERNATIONAL SOLUTION

There are several reasons why an internstionel solution is to be
preferred over disparate national ones., ICAO recognizes them and is working

towards a solution,
1, Certainty, Sefety, EBquality and an International Solution

Uncertainty of recovery speaks most loudly sgainst nationsl legisla-
tion as the sole means of regulating ATC liability. It is intolerable
that, depending on where a plane crashes, the claiment msy, or maey not,
get into court, will base his suit on contract or tort, sometimes gpplying
lgws of the place of the tort, and sometimes another lew., Swift, fare
reaching transportation of passengers, which is the heart of air transport,
demands international regulation,

When passengers on internationasl flights are drawn from all over
the world, it is not desirable that a foreign litigsnt should be barred
from pressing his claim through courts., That there is a tangible
legal responsibility on the international level is shown by Eastern dir-

lines Inc., v Union Trust co.,lzo which involved a U.S. carrier gnd a

Bolivien military aireraft. The United States was held to be limble

for negligence of its ATC agency. Damages smounted to one million dollars,

One can clearly see how much would be accomplished if governments, through

a convention, waived their ATC immunity egainst suits by foreigners.
Increased air traffic and ATC demands greater safety, which an

international solution can encourage by making states uniformly ligble,

4s Project Beacon121 emphesizes, high quality ATC demands continuous

measuring and inspection., If we say that liability for negligent ATC
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forces the agency to keep its service up to standard, then we must conclude
that the principle deserves the widest application,

Finaglly, one can argue that as long as ATC liability remaine out~
side & convention, it is unjustly favored, and a le:zal vacuum exists,
because the passenger's and shipper's and surface owner's claims against

the pircraft opergtor are regulated and limited.122

2. History of ATC in ICAO

The Subcommittee of the ICAC Legal Coumittee, in its Report,l25
repeatedly concluded that "it would be useful if there were international
rules for regulation of the liability of air traffic control ggencies,
and thet such usefulness may be anticipated to increase in the future,

ICA0 has not always favored international regulation of ATC liability.
Its Council decided as early as 1947124 that international regulation of
ATC liability was not needed. The Legal Subcommittee which met in 1964
also saw impediments.125 It thought that on the basis of past experience,
the use of a convention wauld be infrequent. It is correct that recorded
cased involving foreign parties are few, but since some countries do not
permit suits to be brought, and some restrict them, we must search for
a better measure. Perhaps that is the emount of litigation initiated.
In the United States there are 300 cases pending against the Federal
Avigtion Agency. Since international air treffic is increassing, and safety
is not, and there is contimually more dependance on eir traffic control
services, we can only suppose that in a decade a good percentage of those
cases will be pressed by foreign parties,

The ICAO Subcommittee found that the "complex and difficult" issues

126
of ATC liability would complicate drafting a convention, Of course

that is true! Defining the scope of the convention is necessarily a new
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issue, but not unsurmountable, A system of liability and a decision on
whether ligbility should be limited are not new issues. A wealth of
related materials is found gppending to other air law conventions.

The subcommittee decided that general acceptance would be nece-
ssary in order to justify a convention on ATC liability.127 In other
words, unless many states, including the nations most prominent in avia-
tion joined a convention, it would have no value, Although objections
cen be removed in the process of drafting, the real test of accepta-
bility does not come until after the convention has been written,

The legal subcommittee could also have considered whether it is
best to make organizations which perform soclally desirable services
ligble for their acts. A&ir traffic control is a non-profit service which
functions to insure safety in the air, However, the sheer number of air-
craft handlings performed by ATC suggests that it should be subject to
the scrutiny of the courts. If it is constantly legally tested, its
public service will undoubtedly improve,

It may be all too simple to say that unless there are very good
reasons for a convention, it should not come into existence, but it is
true that the scales must strongly favor one, before it is draefted. In
weighing the proe and contras, the gubcoumittee decided that the sum of
issues clearly favored international regulation for ligbility of air tref-
fic control agencies.128 In fa,t, by an overwhelming majorityg the
Legal Committee at its 1964 full meeting, decided to continue the study
of ATC liability,l?

Four ways in which this could be accomplished were suggested:150

1. By a special convention on ATC liability

2. Incorporation of ATC liability into a consolidated conven-
tion which would also regulate liability for demage caused
by foreign aircraft to third paerties on the surface, and
aerigl collisions,




3. Combination of ATC limbility with the proposed Convention
on Aerial Collisgions,

4, Mdmenduent of other air law conventions, to include ATC
liability.

Thig writer adds a fif'th solutions regulation ef ATC liability
within a convention on internationsl responsibility of states for injuries

to aliens under the auspices of the United Nmtions.

We will first discuss a special convention in detail, and then

compare it to the other alternatives,




Part II

A SPECIAL CONVENTION ON ATC LIABILITY




4+ ANALOGIES FROM OTHER KIWDS OF TRANSPORT LAW

dn investigation of the legal systems for other modes of trans-
port is necessary, in case valuasble precedents might be found for the
alr traffic controller and aircraft commender, and a basis for ATC
ligbility discovered,

The temptation to be avoided is an inappropriate extension of an
entire legal system. The lawyer's desire to meke an analogy complete
and forceful may lead him to imegine similerities where none exist.

In the end, constructing analogies truthfully is rather disappoin-
tings. The subject matier ylelds counter argumentsl which make much more
interesting reading, and perhaps also have value in underlining the ways

in which one's own subject is unique,
1, Treffic Control on Highweys

Air treffic controllers and gutomobile traffic police have in
common one functiont directing traeffic. To carry the analogy further is
to entangle ourselves in the traffic policeman's unrelated duties, such
as arresting criminals. The following glance at air law history shows
ug thet it is a mistake which must consciously be avoided.

Let us first describe the one pertinent aspect of the analogy.
4n girplane pilot has an obligation to observe air traffic rules and not
to unreasonably endanger the activities of others; the driver of a car
has the ssme duty to observe traffic rules and not to expose other people

to unregsonable rigks. The traffic policeman enforces these rules on

the road, and, like the air traffic controller, directs troffic with
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light and radio aids, Both systems strive to diminish danger by keeping
the traffic moving.

lhe distinction arises at this point. The traffic policeman can
arrest law breaskers, but the alr traffic controller does not usually have
the power to arrest pilots for violations,

The nature of air traffic control has been described as that of
an air police,5 and in the early history of air law, the police in some
states did in fact perform ATC services. In France, a Law of 1924
placed air traffic under the control and surveillance of the police,

An even more interesting history of air traffic regulation by the
police is found in Germany, beginning in 1925, At first their duties were
primarily connected with public security, but then police began to assume
the power to interfere for traffic reasons, For example, theycould for-
bid planes, wvhich were not airworthy,to take off, and for gecurity ressons
they operated an airplane observer service to compile reports of planes
passing in the air. Concurrently, the police gave metearological reports
to the pilots.5

German law of 1930 incressed police aviation dutiea.6 For state
security remsons, they could order planes to land, prohibit planes from
starting, direct mll eirplene traeffic and in fact, police permission had
to be obtained before a plane could take off from a public airport.

Todsy no air traffic control functions are ascribed to the German
police; after the collapse of the Third Reich, air navigation systems
were reorganized.7 But the analogy continues to be drawn, S8hodruch,

g German writer on air traffic control, sees such comparisons between the
two services that he advocates giving the air treffic controllers power

of arrest in order, for example, to prevent an airplene from leaving

an airport,




In this writer's opinion, the only comparison between the traffic
policeman and air traffic controller is the obvious: maintaining an orderly
flow of treffic, The ways in which they accomplish that, and the vehicles
with which they deal, are so different that the comparison falls apart.

The troffic policeman directs a higher volume of traffic, usually near
the drivers, able to make arrests at once. The air treffic controller

is removed from the pilot, mameging his traffic problems with intricate,
mechanized aids, with more personal responsibility to the pilot, and more
valuable craft at his comend. Lhere are usually policeman at every air-
port, If the air traffic controller spots a serious violator, he need

only pick up his telephone and report it.

2, Traffic Control on Railrosads

Surprisingly, a railroed analogy shows several cogent pointss
communicgtions systems which can be compared in certain elementary ways;
a need for strict control of traffic; and similar negligence ligbility
to third persons.,

In early English railroad history, it was thought that the rail-
roaed would, like the highway, become free for use by anyone who paid s
toll to the owner. 4ihe word *toll" is still used for railroad charges
in England, But railroad technology developed so rapidly that it beceme
"utterly impossible to divorce ownership from use.® 4n owner-operator
monopoly wes established instead.9

Before creation of a monopoly in the United Kingdom, railroad

transport wes performed by several compenies which often used each others

tracks.lo In the United States, where there is no railroad monopoly,
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that practise exists today. Although U.S. railroad companies usuelly use
their own rails, occasionally the owning company does direct traffic

for enother, making rail traffic control worth considering as an analogy
to air treffic control,

Regarding traffic aids, there is extensive use of light signals
and beacons in both transport systems., But as we found in the analogy
to traffic police, the air traffic control system is more complicated,
involving radar and large computers. Both treffic control systems regu-
late departures end srrivals very strictly in order to avoid collisionsd
Since the path of a train is limited to the track direction, avoidence
of collisiong is of greatest concern to railroad companies. The railroad
traffic system's duty is to pronote safe, orderly and expeditious movement
of trains and to render assistance in case of accident., This certainly
corresponds to the air traffic controller's duties,

When we study the railroad liability system, we discover that, at
lesst in the United States, liability for injury to third persons (those
who are not passengers) is based on proof of negligence. Third persons
can recover from an air treffic control sgency in an analogous way. In

Erie R.Re Go, v Stewart,11 a watchman had been voluntarily maintained by

the railroad company at a certaein crossing, There was no legal compulsion
to warn motorists of approaching trains, and the practise was discontinued
without notice. The claimant, who had relied on the existence of the watch-
man, was struck by a train. The court held that onee the railroad had
assumed the practise of guarding the crossing, it could not be discontinued
without proper notice to the public, Eastman analogously states that
although air traffic control is vountarily performed, ATC is liagble for

injury sustained by anyone who acted to his detriment in reliance on both

the existence and quality of air treffic control services.




Beyond this point, the dissimilarities in the two transport systems

make it futile to extend the legal analogy.

3, Traffic Control on the Sess

The most fascinating and difficult analogy is with sea law, which
is invariably used and abused by writers attempting to establish prece-
dents for air law, There eppesrs to be two general cétegories in ses
law which are of some value to a study of air traffic control, The first
is the development of uniform rules for navigation., The second, wmore
specific and more dangerous, is a counparison of the gircraft commender
to a ship's commender; and the air traffic controller to the ships pilot,

or the harbor asuthorities.

. Development of Uniform Navigation Rules

Although certain ngvigation practices have been observed for cen-
turies, some as ancient as the Rhodian maritime law,13 and gradually be-
came known as customary law of the seca, not until recently were the ses
rules codified. The Brussels Convention, signed September 1910, formed
the first internationally applicable rules on ses traffic. The newest
International Regulations for Preventing Collisions at Ses went into
effect in 1954,14 and have been gdopted by almost all sea faring countries,
These rules provide for night lighting, signals, radio communications,
radar, navigation procedure, and special instructions for fog conditions,
The 1958 Convention on the High Seas,l5 obligates contracting states
to ensure safety at sea by utilizing signals and maintaining communice-

tions; states are obligated to obgserve international standards (Art. 10)

and to come to the rescue of other ships (Art. 12), All of this is broadly




analogous to the uniform establishment of air navigation rules by ICAO,
In addition, the separate states mey enact legislgtion governing
the maintenance of lighthouses, lightships, buoys, and navigation aids,
and they may employ oceanography and meteorulogy to produce sea navigation
charts. Several of these functions obviously correspond to the air traf-
fic controller's duties.,
The 1igbility attaching to negligently maintained sea navige-
tion facilities, if the states have waived sovereign immunity, is an im-

portant precedent for similar liability concerning navigation aids in

air lew, Otness v United States, Indian Towing Co. v United States,

and Somerset Seafood Co, v United Statesl6 illustrate clearly that the

responsibility for meintenance should fall on the government,

b, Precedents for the Aircroft Commander and the Air: Traffic Controller

The most misleading analogy hes been between the ship's cgptain
and the aircraft commander, because there is a similarity. Both the
ship and the aircraf't leave the home country for extensive voyages
abroads. They become isolated little communities which need to have one
person in firm control, the captain, or the eircraf't commander., But
in sea law, the authority of the captaein is unchallenged, "le commandant

1l
writes Lemoine, 7 If we claim

de bord est maitre a bord aprés Dieu,”

a 8imilar unchallenged authority of the aircraft commander to navigate

his aircraft, a direct conflict with his duty to observe air trsffic
control regulations and to obey commands in positively controlled sirspace,
arises, "The pilot-in-command of an aircraft shall have final guthority

as to disposition of the aircraft while he is in command,l8 is one of

the most serious transferences we have made from one system of transpor-

tation to another,




A more valuable comparison exists between the aircraf't controller
and a ship's pilot, because both are employed to control treffic, Let
us investigate this a bit further. The captain of a ship may either
voluntarily employ a pilot, or he mey be compelled to do so. In the first
case, the cgptain does not have to accept the advice of the pilot, wheo
is merely a member of the crew, But if g pilot is legally required, his
instructions must be obeyed, he is not just a member of the crew,

The pilot who is legally required to help prevent collisions,
expedite orderly flow of traffic, provide information, notify authorities
and assist in case of collision, is the one who is valuable to our analogy.
Shodruch, a German commentator, finds that the compulsory instructions
form a bond between the pilot and captain, similar to that between the
air treffic controller and the aircraft comnander.ao

However, the pilot system is regional, and ATC is national and
even international in character, The duties of the pilot compare only
with ATC functions of @ particular airport, not with the national or
international ATC system., Detrimental to the pilot - ATC analogy is also
that most pilots are privately employed, whereas ATC im usually govern-
ment operated, and free. The captain must pay for the services of the
pilot, Therefore we must meke with Shodruch yet another refinement, and
consider only the publicly employed compulsory pilot.21

Further then that, the methods of traffic control used by the pilot
are different from those of the controller, The pilot is physically on
board, and personally directs thé ship, The ATC controller of course
does not get on board the plane, he directs the aircraft commander from
the ground by increasingly complicated ATC machinery to the extent that
we now are talking gbout automatic ATC, But with the advent of positively

controlled airspace, where the airplane pilot abdicates command to the

controller, the pilot-controller analogy is becoming more pertinent.




- 47 -

Tancelin, & French writer on air traffic control, finds his best
material for analogy to ATC functions in the navigation rules aend instruc-
tions of harbor efficials who direct ships to dock and depart from har-
bors in the same way that ATC direcis landings and departures of aircraft.22
Refusal to obey seaport authorities subjects the ship captain to fines

or even prison in France. The analogy can be made because both ATC and

the instructions of harbor officials constitute control of traffic.

dlthough an actual adoption or amdsption of highway, railroad, or
sea lew to air lew would be a mistake, in thaet it would iwmply similari-
ties where none exist, we have noted that out of a similar duty to expe-
dite an orderly flow of traeffic, there is a tendency for a similar duty
of care to result, The treffic policeman could be held ligble for mig-
direction, the rgilroad company has a duty to maintain its warning system,
and states generally caen be held ligble if their sea navigation aids have
not been mainteined. Additionally we note in sea law that when advice
becomes compulsory, as is the case with a legally required ship's pilot,
then the liability for negligence shifts. These points snalogous to air

lgw have some value as precedents, when one wishes to determine to what

extent an ATC agency should be liable for negligence,




B, BLUEPRINT FOR A CONVENTION

Of the ten areas discussed in this detailed analysis of the Con-
vention, three cen be considered foundation stonest 1) Scope of epplication,
2) Systems of liability, and 3) Limitations on liability. The other
seven sress build the tower upon that base: 4) If limite are desired,
what should they be?, 5) AIC forfeiture of limitation, 6) Summary of
parties who may briné actions and paerties liable, 7) Defenses, 8) Security,

9) Jurisdiction and 10)Period of limitations.
1, Scope of Application

Qur task in determining the Convention's applicability is one of
drawing boundaries., Are we to take atrict, or wide measure? Shall we
let the protection eof the alr traffic control agency rest with the Con-
vention, by limiting the duties for which it can be held responsible,
thereby precluding important kinds of suits? Or, shall we let the pro-
tection of the agency rest with national courts, forcing the claimant to
prove that the controller breached his duty of care, in which case we
can place our boundaries farther apart, providing for a greater number
of possibilities?

The latter‘method appears to be the most suitable, There are four
areas to be investigated and delimited in that way: a) the problem of
defining ATC; b) the type of flight instrumentalities covered; c¢) general
guide lines for determining kinds of desmages compenseble under the AIC
Convention; and d) problems of invoking the Convention, where we ask the

claimant's question, "Under what circumstances does the Convention apply

to me?"




8, Definition of ATC Covered by a Convention

Our definition of ATC will be in terms of possible liagbility for
the functions which the agency performs, an even wider definition than

that in the ICAO Secretariat Report,z5

not making a strict limitation to
ATC proper, but including releted duties.

Our description will be governed by the ATC objectives outlined
in the Chicago Conventions prevention of collision between aircraft, and
with obstructions on the ground; arranging orderly plans of tyaffic; fur-
nishing safety and efficiency information and calling alarm and sssis-
ting with emergencies.?

We will investigate the ATC related services one by one:25 i)aTc
Yroper, ii) Flight Information Service; iii) Air Traffic Advisory Service;
iv) Alerting Service, v) Operation and Maintenance of dir Navigation Fa-
cilities, vi) Airport Facilities, vii) Meteorological Services; viii) Seerch
and Rescue Service; ix) Military Air Traffic Control Service, x) Military
Aircraft Complying with ICAO Requirements, xi) ATC Provided by Inter-

national Agencies; and xii) Résumb of Definition of AIC,

i, ATC PROPER: The problem in defining ATC Proper, is in drawing
its outer limits, Clearly, the greater the amount of control over the
pilot which the ATC agency exercises, the more certain will be its lia-
bility for negligence. But if an error can only be trgced back to a
computer, not to a human controller, who shall be held liable? “‘hat would
form the upper limit, |

At the center of ATC Proper are the controller's non-obligatory
instructions to pilots under VFR flights, and the issue of “static con-
trol,"

The bottom limit concerns ATC ligbility for accidents cgused to

aeroport crews through negligently issued instructions concerning plane

activities,




Before we explore this scale in detail, let us orient ourselves
with the Chicago Convention, By ATC Proper, we mean what Amex 11 des-
cribes as area and approach control service for IFR flying, and airport
control service for all flights.2

It is indeed at the airport terminal that ATC is most crucial,
because of the intense congestion where IFR agnd VFR flights ere mixed,
This caused the authors of the Dodittle Report of 1952 to propose posi-
tive ATC control of all areas in the United States handling more than 100,
000 sircraeft separations per year.27 It suggested further that pilots
should be compelled to use Instrument Landing Systems (ILS) and Ground
Control Approach (GCA) where aVailable.28 The FAA subsequently initiated
a successful experimentel positive control system at the Atlanta, Georgia
Airport, in 1962.29 Additionally, Area Positive Contr0150 was developed
above 24,000 £t, over the United States. Thus the mixture of VFR and
IFR flights ig avoided.

Mich of Areg Pogitive Control is handled by machines, This leeads
us directly to our problem of the upper limit on a definition of ATC
Proper, Should there be liability for both human and mechanical failurea? 3
We have already decided that the agency should be held liable for its
obligatory instructions. Now that there is increased automstion such as
the FAA plans in completely automatisin- reports through plene to ground
radar by 1970,5a it is entirely possible that an accident could be traced
back to a machine, but not to a humen controller, If there is proven
failure of the computer, then the goverrment must be held responsible,
writes Rinck,ijfor the pilot must be able to rely on the instructions
and recommendations emeiating from ATC., The responsibility best falls
on the agency which issues the ATC service, even if that service is volun-

tary. If the injury cammot be traced back to any specific cause in the

computer, and the claimant can only prove that the computer's instructions




or recommendations were faulty, then the govermment should still be held
responsible.54

The center of our ATO Proper scale is the problem of negligent is-
suance of instruction to VFR pilots who voluntarily ask for them. We
determined earlier that if the instructions could not be verified by the
pilot, the ATC agency could be held liable for any resultant accidents.55

Dynamic air traffic control is the constant directing and correc-
ting of the plane's air course by ATC, That has been our topic until
now, Static air traffic control is governed by previously stated flight
regulations, Here, the respongibility for compliance and execution
in order to effectively separate planes, rests with the pilot,56 but
naturally the ATC agency is liable for its negligence im issuing the
flight rules.

Finally, we must decide to what extent there should be liability
for demage caused to airport crews and grounded planes and vehicles, if,
through negligently issued ATC instructions, a plane collides with theam,
We imggine, for instence, a maintenance crew crossing a landing strip,
vwhen a passenger plane collides due to miminformgtion from the control
tower. Can the injured person on the ground then recover from the ATC
agency? It would seem so on the bagsis of Chicago Convention's Annex 2,
Sec. 3.7 which provides that “the movement of persons or vehicles on
the mancuvering area of an aerodrome shall be controlled by the aerodrome
control tower as necessary to avoid hazard to them, or to the aircraft
landing, taxiing, or taking off."® The ICAO Subcommittee, however, was
anxious to make the distinction that there should be no ligbility unless

an aircraft were involVed.57 That distinction seems a little super-

ficial, since airplanes are always involved at airports,
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Control over ground vehicles and persons on the maneuvering area
is urgent at all times, since most accidents happen in the process of
landing and take—off.58 The ATC must be constantly aware of movements
in the maneuvering asrea to insure safety of aircraft. This writer recom-
mends that ATC be liable in the Convention for negligence to persons
and vehicles obviously legally present on the maneuvering area when the
accident occurs,

And now we have drawn the limits to ATC Proper, and must determine
whether the following related services can be included with its liability

for negligence within a Convention,

ii, FLIGHT INFORMATION SERVICE: The function of this service is
to give weather information and related statistics when demanded by the
pilot, usually in controlled airspace, Chicago Convention's Annex 11
(para. 2.6 ) sets up the service on & regional basis in two ways: 1) to
be included within #xisting ATC units; or 2) if there are not ATC units
in the region, to be established in separate centers combined with aler-
ting services,

In the first case, flight informationis part of ATC Proper, and
there is clear ligbility for negligence,

The only questions might arise in the second case, where the ser-
Yice isdisassocinted from an ATC unit. However, there is a system which
untangles the knotty problems of pilot reliance, verification, and so
forth: Proof of Fault, There, the claimant must prove that the one
who provided the information breached his duty of care.

Indeed, by their second meeting, the ICAO Subcommittee had decided

that if a proof of fault system of liability were adopted, Flight Infor-

mation Service would be included, along with ATC Proper,




iii, AIR TRAFFIC ADVISCRY SERVICE: The purpose of an air traffic
advisory service is to provide more reliable information about collision
dangers then is given by the Flight Information Service.ko Air Treaffic
Advisory Service is a temporary one, pending the establishment of Air
Traffic Control, Doc 4444 stating the Rules of the Air warns that it is
not to be relied upon by pilots, and that the advisory service should
carefully avold giving appearance of accuracy and completeness.41 Yet
if we include Flight Information Service within the definition of ATC,
there seems to be no arguments favoring the omission of Air Traffic Ad-

visory Service, Under g proof of fault system, liability for negligence

could be sustained by it,

iv, ALERTING SERVICEs ATC and Flight Information centers provide
Alerting Service, meaning that in case of an emergency, they call alert,
collect and disseminate information, It is clear that negligence on the
part of the ATC and Flight Information Centers could easily heighten an
emergency. Therefore, liability for negligent Alerting Service should
definitely be included within the convention, if a proof of fault system
is adOpted,,2 and this réasoning was accepted by the Subcommittee at their

43

second meeting,

ve OPERATION AND MAINTENANCE OF AJR NAVIGATION FACILITIES: The air
navigation facilities on the ground give the pilot accurate guidance, so
that he is able to fly without reference to landmarks below, They form
]

a common system of reference between the pilot and the (ATC) controller®

enabling them both to decide which route the plane will fly while it re-

ceivea ATC service. At airports, the nevigation facilities may guide
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the plane to the runway end on the maneuvering areas.

One cannot think of Air Navigation Alds end ATC as being entirely

separate, since ATC could not exist “without the navigation element, even

h : :
if navigation were limited to dead-reckoning," 2 The close relationship

ig imperative.

It is now the United States policy to create one combined air traf-

X
fic - air navigation control system, to simplify the pilotts duties.
The reasonableness of establishing liability for negligent operation and
maintenance is thus evident., Both ATC and Air Navigation Services should
be included in the Gonvention.

The ICAO Subcommittee, with some dissent, understood this close

relationship, and came to the same conclusion.

vi., AIRPORT FACILITIES:49 The issue is whether failure to maintain
runways in good repair, to remove snow, to provide sufficient fire fighting
equipment, and other proprietary airport functions should be included
within a Convention on ATC ligbility.

In the United States and some other countries, operation of the
airport is separate from operation of air traffic control towers. When
ATC is operated by the federal govennment, and sirports are operated by
local city, county or state authorities, it is ressonable to make a dis-
tinction between the two types of activity., The Subcommittee thought it
advisable to include only ATC functions within a convention, and to exclude
ligbility for airport functions.

However, this writer believes that the ATC agency should be held

liable for failure to inform aircraf't about dangerous conditions in air-

port facilities which might interfere with the orderly flow of traffic,
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vii, METEOROLOGICAL SERVICES: The quality of weather information
available to pilots lecks much in being dependable. Some phenomenons,
like air turbulance and jet stresms are still too unknown to be predic-
table, The meteorological analyses which ere possible often reach pilots
in conflicting reports through ATC end Flight Service Stations.5o The
information available to general aviation is of a particularly low gquality,
of ten too 0ld to be pertinent, hard to obtain, and difficult to understend
by pilots who are not trained to decipher it.51 The problem is the more
serious because over one third of the fatal accidents in genersl aviation
are caused by weather conditions.52 |

| Lisbility for negligent weather information must exist somewhere, but

the problem is created in our imperfect meteorologicel techniques. The
solution seems to sgain be a proof of fault basis,

Although the ATC, or Flight Information Servica, would not be liable
for correctly transmitting weather informetion which was compiled negli-

55 where the ATC or

gently by another ggency such as the Weather Bureau,
Flight Information Service itself generates the information, for example
negligently misreads a barometer, or negligently fails to inform the pleane
about low airport eeiling, there should be liability within the scope of

the Convention.54 Since the claimant would have to prove breach of duty

of cere, the ATC agencies should have no objection to tils system,

viii, SEARCH AND RESCUE SERVICES:55 ICAO chose to place Search
and Rescue Services in an Annex separate from that on Air Treffic Ser-
vices, thereby implying that thegx are not related.

The ICAO Subcommittee, although not making a decision, expressed

doubt that liability for 8Search and Rescue Services should be included in

the Convention, becsuse they are not part of ATC, and becsuse their hu-
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manitarian character should exempt them from liability,
reason would not be a proper legal excuse. A negligent rescuer can cer-
tainly affect the situation of the rescued adversely, It would appesr
that if there should be liability for the Alerting Service which is as
deeply involved in an emergency situation, then liebility should also
attach to the Search and Rescue Service,

The question of exemption would arise when Search and Rescue was
performed by others than air traffic control agencies, that is, navy units,
or police, or army, or air force, or civil air patrol. This writer reas-

sons that only Search snd Rescue Services performed by ATC agmncies should

be liable for negligence under the Convention,

ix, MILITARY AIR TRAFFIC CONTROL SERVICE: There is no longer
room for separste civil and military ATC, because both types of planes
fly in the same airspasce. Jets are built to fly economically at high
altitudes.58 In the United States, a single air traffic contrpl was
formed by extending civilian ATC to all civil and wilitaery planes.59
Italy established a single ATC system by giving all air treffic control
functione to the Minigtry of Defense, But some states still maintain
separate ATC services,

Should military ATC be included within the Convention? A foreigner
might wigh to sue a military ATC which supplied service to civilian
planes (as in Italy) or because it negligently directed military planes
80 as to cause demage to the foreign interest.

The majority of the Subcommittee agreed that the Convention should
include liability for military ATC supplied to civilian planec, regard-
less of whether the ATC was provided on a regular basis or only on an

emergency basis, The Subcommittee noted that liability for military ATC

to civilien plenes might make it difficult for some countries to join the
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Convention, becsuse of their ligbility exemptions,

This writer believes that military ATC provided to civilians must be
within the scope of the Convention., If it is not, then certain countries
could exempt their entire ATC system from lisbility, and yet receive the
benefits of the Convention abroad. Notteaty reservation should be per-
mitted by the parties,

The Convention should permit a reservation in regard to Military
ATC furnished to foreign wilitary planes, for obvious defense reasons.
One country night not wish to permit military authorities of another
country to investigate and discover military secrets about conduct of
flight, Neither is the matter of compensation so urgent to the armed

forces as it is to such groups as air carriers, passengers, and shippers.

x. MILITARY AIRCRAFT COMPLYING WITH ICAO REQUIREMENTS: The diffi-
culty of operating civilian ATC in airspace where military aircraft fly
on an alternate system is evident, 4 unified civilian & military ATC
gsystem 1s one way to encourage uniform regulations for both types of air-
craft. The following examples illustrate that military planes can well
comply with ICAO's civilian requirements.

Military planes in the United States are outfitted with transponders
which can respond to the civilian operated FAA air treffic control system.
They will have identification and altitude reporting capsbilities in con-
formity with the new ATC program.61

Military aircraft are regulated by Eurocontr0162 within the air-
space of which they comply with ICAO standards, practises and procedures;
and they would be able to recover from Eurocontrol for its negligent

ATCQ65

National ATC frequently permits compensation for desmage done to




military aircraft by negligent ATC operez*c.icm.él+

8ir Richard Wilberforce correctly expresses the present great
danger of collision between civil and military aircraft, and the futility
of excluding militery aircreft from private sir law conventions.65
States must be encouraged to allow ATC liability for negligence towards
military planes. Only in a situation where the military administrgtes
a combined civilian-militery ATC, and might desire not to be involved
in investigations by a foreign state's defense department, should its own
military planes be excluded from the convention; Naturally it would be
unjust for the controlling state's military planes to recieve compensa-

tion abroad, when foreign military planes womld not be able to similerly

recover from it,

xi. ATC PROVIDED BY INTERNATIONAL AGENCIESs Eurocontrol, ASECNA
and COBESNA pose a problem, In order to provide a uniform regime, and the
widest possible application, the international ATC organizations will
have to brought within the Convention.66 Since they ere not suprana=
tional, their inclusion would not in itself bind their component states.
However, those states can either amend these regional ATC conventions to
permit the organizations to sign a special convention on their liability;
or, the individual member states can agree that their signature will bind
not only themselves, but also the international air traffic control orgeni-

gzation to which they belong.

xiis RESUME OF DEFINITION OF ATC FOR THE PURPOSE OF 4 CONVENTIONS
‘he writer believes that his wide definition of ATC will be justified if
a proof of fault basis for ligbility is used. The protection of the AIC
agencies then rests with the court, which, in determining the existence

of fault and whether the agency breached its duty of care, will consider

VS LLVile Wy v e~ g




the nature of the service offered, the nature of the terrain, the amount
of reliance by the pilot, whether he reasonably should have relied, and
it will consider all the defenses such as contributory negligence and

assumption of risk allowed the ATC agency under a proof of fault system,

The definition of ATC in the Secretariat Report of 1962 was
narrover:

Units which have been established to provide air traffic control
service, flight information service and alerting service
within control aress, control zenes, gnd at controlled aero=
dromes, and which if asuthorized by the establishing authority,
may provide flight information service within a flight infor-
mation region,
It is likely, though, that if e convention is chosen as the solution to
the ATC liability problem, and a proof of fault basis selected, the ICAQ
Subcomnittee will make its definition more inclusive.

In summary, then, the author believes that 1) there should be lia-
bility for air treffic control supplied in controlled airspace, including
movements of aircraft, persons and vehicles on the controlled maneuvering
area, and liability for negligent maintenance and operation of ATC equip-
ment, 2) Liability for negligent Flight Information Service in all air-
space must exist, and thus there should probably be ligbility for Adir Traffiec
Advisory Service. 3) There should be liability for the Alerting Services!
negligent acts in both controlled and uncontrolled areas. 4) Air Navige-
tion Aids are becoming so identified with air traff'ic control that they
should be subject to the same liability. 5) Only those airport services
which are related to air traffic control should be included in the Con-
vention, 6) Meteorologicel information originating from ATC-related

units should be subject to liability., 7) Search and Rescue Services should

be included within the Convention to the same extent as Alerting Service,

but only in so far as it is performed by sir traffic control sgencies,
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8) There should be ligbility for military ATC furnished to both civilian
and military planes, but with permission to reserve ligbility for military
ATC to foreign military planes. If this reservation is used, it auto-
matically entails exclusion of that country's military planes from pro-
tection of the convention abroad.

Finally, we note that lisbility should extend to private and
state and internationally-operated ATC services, in the interests of es-
tablishing a uniform regime,

We have now determined for which services the ATC agency would be
ligble, if negligently operated. We must next decide which flight instru-

mentalities should be covered by the Convention.

be The Kinds of Flight Instrumentalities Which Should be Covered by the
ATC Ligbility Convention,

In determining how widely the Convention should apply, the first
element we will consider is aircraft, There are three ways to break this
factor down, so we can see the boundaries of epplicability, and the aress
which must be included. The first is "Aircraft classified by its users."
The second is, “Aircraft classifiied by types.® The third is, "Netionality

of aireraft.®

1.AIRCRAFT CLASSIFIED BY ITS USER83: Should the Convention cover
scheduled air carriers only, or should it be extended to all civil
aircraft, or should it govern both military and civil aircraft?

Since commercial air carriers make by far the greatest use of air

69

traffic control, ” the ATC Convention will be written much for their

benefit,
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However, there is certainly no reason to exclude general aviation
from the Convention. The number and kinds of lawsuits which general avia-
tion claimants initiate, indicate that it is in the same position in re-
gard to ATC ligbility as are the commercial air carriers,

Both the amount and kind of general aviation underscores our point.
Although these statistics were available only from the United States, it
is fair tossy that general aviation is congesting more of the world's
airspasce, and will continue not just to grow, but to multiply amazingly,
In 1964 there were about 100,000 general aviation planes in the United

st&tes ,70

and in 1975, such plenes are expected to perform 67% of all
airport terminal operationa there.71 One authority predicts that in about
a decade, BEurope will contend with the same number of general aviation
planes as does the United States today.72

More specifically, we can say thatgeneral aviation aircreft are
being designed for long distance flying in response to the greater use
of the Chicago Convention provision (Art. 5) for flight of non-scheduled

aircraft across international borders., Indeed, many light plenes are

being outfitted for IFR, Consider the following chart.75

Flights in Millions

$31955 3 1960 1965 s 1970 s 1975 3 % change 1960-75:
$ H H H $

H 3
General Aviation IFR s H ] H H :
Flying in the United ¢ ,1 ¢ ,3 : ,5 3 L8 s 1.1 up 270 % :
States 3 H s H s s H
s 3 3 : s 3 $




In 1961, more than 59,000 U.8, general aviation planes were outfitted
with two-way radio and VOR nevigation equipment,

It seems then that our only real question arises over the inclusion
of military aircraft. There are two arguments concerning this problem,
The first, is that since the trend in ATC is to form e single system,
administrated by either civil or militery authorities, it maekes little
sense to exclude military airecraft from an ATC liability Convention.75
They form a formidable threat of collision, although it is emouraging to

6
"note that military IFR flights in the U.S. are decreasing.7

Flights in Millions
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On the other hand, we note that other private gir law conventions
either exclude military aircreft, or permit states to make exemptions.
The Rome Convention does not apply to damage caused by military, customs,
or police aircraft (Art. 26), Military transport is included within the
Warsaw Convention (Art. 2) but states are permitted to exempt it from the
Convention's application,77 The Aerial Collisions Draft Convention also
applies to military aircraft, but similarly permits states to meke exemp-~
tiona, in order that the Convention will be as widely amcceptable as pos-
sible, (Art, 16).

In this writer's opinion, the ATC liability Convention would be

incomplete without application to militery aircraft., Only if a state

were to reserve from the Convention the general category of "military ATC
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to military planes,® should that state's own military planes be excluded,

ii, AIR VEHICLES CLASSIFIED BY TYPES: Let us now consider a dif-
ferent clessificaetion. Recent aircraft technology has developed plenes
to such an extent, that types now overlap; that is, at one poiht in its
flight a plene may be subsonic, and later supersonic; or it may be an
aircraf't which changes to rocket propulsion in space, 8o there are dif-
ficulties in drawing boundaries. The vehicles we will consider for inclu=-
sion into the Convention are subsonic fixed wing, supersonic fixed wing,
v/stol, helicopters, rockets and space vehicles.

Subsonic fixed wing aircraft should be entitled to the protection

of the Convention, becsuse they are used almost exclusively by scheduled
air carriers.

Supersanic fixed wing aircraf't are presently used by the military

and will partially replace the subsonic fixed wing plsne in commercial
air carri.age. This aircreft is so close in use and nature to the subsonic
fixed wing that it should also come within the ATC Convention.

V/stol-vertical take-off and landing/short take-off and landing is

intended to be used by civil aviation in the 1970's, Several models are
being presently tested by the military.78 Bo lundberg predicts that the
future great volume of V/Stol air traffic around cities involving many
take-off's and landings will pose the greatest problem to ATC.79 The V/stol
is a fiixed Wing aircraft, like the subsonic and supersonic airecraft; it
fits into the same general category and should be included within the
Convention,

Helicopters are in the same category with the V/Stol, according
to Projects Horizon and Beacon.80 The helicopter is presently used in

scheduled air carrisge, in general aviation and by the military.

There is case law which illustrates that helicopters form a sig-

nificant danger to fixed wing aircraft.81 Project Beacon estimates that
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in the congested New York asirspace, as many as 50 helicopters may be in
the air at the same time by 1965-75, and emphasizes that special flight
routes must be reserved for helipopter operation so they can land without

82 they will have to be given preferential treatment by ATC,

delays

IFR flying by helicopters is made possible by the new twin-turbine
helicopters like the Sikorsky S-61L and 8-61N recently certified by the
FA&.B5

ATC is just as involved with helicopters as with fixed wing aire
craft. 8ince helicopeers are becoming more dependable, form a significant
percentage of air traffic at major airports, and now engage in interna-
tional f‘lights,84 it is reasonable to include them within the ATC Convention,

Balloong may be rare, but there is no reason to exclude them from the
ATC Convention, In'fact they are now regulated by national ATC rules.85

Rocket. and space vehicle activity in the air is steadily increasing

to the extent that knowledge and regulation of their movements is neces-
sary to maintain safety. During 1963, FAA began to regulate all unmanned
rocket movements which create collision hazard to aircref't. Included within
the regulation is a prohibition eg.inst rocket firings into clouds, into
controlled airspace, within airport bounderies, within 1500 f't, of per-
sons who are not associmted with the firing, firings of rockets at night
and a notice requirement similar to that found in bglloon flight.86

Manned rocket flights already do take place, but they have not been
subject to ATC control, In fact, govermments have not yet attempted to
analyze what danger rockets present to general air traffic.87 If and
vhen ATC tskes an active part in dynamic rocket air trefif'ic control, then

these vehicles should be given protection by the ATC Convention, but even

at the present time, ATC should not eniirely escape ligbility for acci-

dents involving rockets. It seems clear that if the air traffic controller
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knows that there is rocket traffic in the area of the plane which it is
advising or controlling, he would be liable to the aircraft for negligence
in failing to inform the pilot, or separate controlled planes from the
denger., No distinction should be made between rockets and other obstruc-

88
tions to air traffic.

However, the Subcommittee has decided not to study the liability
of space vehicles since that subject is being regulated by the United
Nations Comrittee for Peaceful Uses of Outer Spaece, U,N. General Assembly
Resolution No., 1962 (XVIII) Dec. 13, 1963, says that

Art, 8: Each State which launches or procures the launching of
en object into outer '‘space, and each 8tate from whose territory
or facility an object is launched, is internationally liable
for demage done to g foreign state or to its natural or juri-
dical persons by such objects or its component parts on the
earth, in air space, or in outer space

4n this writer's opinion, it may be a misteske to rely on U.N.
Resolutions governing space activities to regulate the great multitude

of smagller rockets launched for meteorological or other purpecses, which

do not reach ocuter space.

iii, NATIONALITY OF AIRCRAFTs Finally, we consider whether there
should be any limitaetions on nationality of aircraf't, éther than the dis~
tinction between members and non-members of the Convention, This is pri-
marily enticipation of international registration, which is not yet pos-
sible, but is presently in Part A§9 of the Legal Committee's work program.
When this situastion does arise, those aircraft so registered whould also

be included within the Convention., That is, all the member states of

the organization owning the internationally registered aircraft would

bring their planes within the scope of the Convention to permit recovery.




In summary, we have decided that scheduled air caerriers, general
avigtion, and military aircraft should be included within the ATC lia-
bility Convention, with permission to exempt military ATC, if those states
doing so accept the fact that their own military planes would thus not
be able to recover for dameges abroad. These three categories would
include subsonic fixed wing, supersonic fixed wing, V/Stol, helicopters,
and balloons, Additionally, there should be provision made for the
day when ATC may control rocket traffic which does not reach space, and
some attempt to correlate the U.N. work on space activities with the ATC
liability Convention, in anticipation of the time when space vehicles
passing through airspace will constitute a very real danger to general
air traffic, We also gpreed that internationally registered planes must
be made subject, if gll of the states belonging to the owning interna-
tional organization are also members of the ATC liability Convention,

Next we must look at the kinds of damages which might be covered

by the Convention,

c. The Kinds of Damages which 8S8hould be Covered by the Convention

When we speak of "dameges™ in this section, we mean only those
which can be directly traced to ATC negligence.go

Under most systems of liability, we would be compelled to draw
strict limited areas within which ATC would be lia le for negligence.
We would not be gble to provide for the rasre case, allowing claimants to
recover from the agency for unusual or unforeseeable types of deamages.
However, if a proof of fault basis is used to determine negligence, we
can describe a rasther generous circle, with several types of damages

radiating towerd the ATC hub. The air traffic control agency's protection

will then be with the court, which will insist that the claimant prove




breach of duty of care,

Broadly, we note that reparation should be made for personal and
property damage occuring both on the planes and on the surface.91 The
defendant should be compensgted for bodily or mental harm, loss sustained
by death of gnother, deprivation of liberty, harm to reputation, destruc-
tion to, damage to or loss of property, deprivation of use or enjoyment
of property, and loss or deprivation of enjoyment of rights under a con-
tracte?2

Specificelly, we will select three areas within which damages could
fall, and which illustrate the scope of the problem: aircraft-caused tur-
bulence; delays; and Noises and sonic boom. The shades of certainty for
ATC 1liability within these examples will indicate generally what is to

be expected in other areas of damages. Finally, we will discuss whether

the Convention should provide for apportiomment of demages, if a fault

is best shared,

i. AIRCRAFT-=CAUSED TURBULENCE: Case law and research95 indicate
that aircraft-caused turbulence is a very real danger within eirports,
and that it should be one factor to be considered in the controller's duty
to keep planes separste,

In the following cese, ATC had cleared a light plene *o land, The
lgnding was made in the wake of a large military jet which was practi-
sing instrument landings, and the plaintiff's plane crashed about 800 ft,
away from the end of the runway. The claimant alleged that the ATC had
been negligent in failing to keep a safe distance between the two planes.
The court decided that ATC did have a duty to keep the two planes safely

9
separated, and that it had breached this duty.

An FAA study of ATC reports that




On days when there is little air movement (ten knots or less),
large aircraft leave turbulent vortices trailing from their
wingtips., Research by the NASA and the British indicates
that the vortices persist up to 160 geconds and can cause vio-
lent movements to smaller aircraf't transiting the wash,
The study coneludes that wingtip vorticés are g potential danger, espe-
cially at landing and departure of large~sized aircrsft and during their
flights in lower airspace.95
Thig writer believes that damsge resulting from aircraft-caused
turbulence should be listed among those damages to be made compensable

under the ATC ligbility Gonvention. This area is fairly clear. The

next area, "delays," is less so.

ii, DELAY8: Whether or not there should be compensation for ATC-
caused delays in the airport srea is still a matter of controversy.
There are two arguments. The first, and the one favored by the ICAO Sub-
comnittee (Second Semsion) is that a controller may have “good technical
ressons" for a delay, and possible liability might ceuse him to hurry
and breach his duty of care.96 IATA suggests that airport capacity is
the limiting factor, rather than ATC inefficiency.97
The other argument is that presented in the FAA reports inefficiency
in ATC causes excessive delays at many airports which are not over-
loaded with traffic, like New York International Airport.98
Before we draw a conclusion, it is important to decide whether

delays present a major difficulty, a real cause to initiate a suit,

In 1961, the following amounts were lost at major U.S. Airports

99

because of fgailure to arrive at destinations on time,.




Chicago Midway $1,905,000
Los Angeles 534,000
San Francisco 422,000
New York (IDL) 576,000
Atlanta 354,000
Dallas 330,000
New York (LGA) 329,000
Newark (EWR) 307,000
Boston 285,000
Portland Oregon 262,000
Total United States $14,259,000

It is estimated that "1,380,000 hours of arrival and departure delay at

annual  cost of $36,000,000 is attributable to the air traffic control sub-

100
system in the terminal area."

Delays happen most of ten during the departure of aircraf't, and it
is fair to mdmit, are concentrated in the high-use airports.lo1 Losses
are rising because the number of delays has increased, and it is becoming
more expensive to keep large jet planes weiting in the air.102 One mgy
wonder about the effect that dela&ed landings will have on supersonic
aircraft which burn fuel at a very high rate,

This writer recommends inclusion into gn ATC 1jiability Convention
of Warsaw Convention's Art. 19, to the effect that the ATC agency shall

be ligble for damage occasioned by deleys in the transportation of pas-

sengers, baggage, or goods,

iii, ATC LIABILITY FOR NOISES AND SOWIC BOOMs This area of damages
is one of the most obscure, becsuse we must consider not only today's

ailr traffic noises, but anticipate phenomenons like sonic boom. Our

reasoning should probably develop like thiss Should there be ligbility
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for sonic boom? Should that ligbility exist both enroute, and at the
airport? If so, should general air traffic moises be excluded from the
Couvention? Under which cases does the claimant sue the airport, and
which the ATC agency?

If lisbility for noises does exist it is most certain to be found

in sonic boom, which is defined ss "an explosive phenomenon of the air

103
csused by shock waves at supersonic flight speeds,” Supersonic aircraft

"would cause extremely severe disturbances to

104
and objections from people living in the wide aress offected.” To

presently being developed

imagine what the scope of sonic boom would be, one must know that most
routes over 1500 miles will be served by supersonic jets and that there
is no way to avoid sonic bonm or to prevent it from hitting the earth's

105
surface, This will be the first time that avistion is likely to in-

106
flict serious harm to persons on the surface, says Lundberg, dnd

yet, airlines sre planning for supersonic sir transportation,lo7 and many
airlines heve already bought options on supersonic jets,

Suversonic airplanes will be recuired to fly at subsounic speed up
to 35,000 feet, where the sound barrier will be broken, and they will
decelerste to subsonic speed at the same level on arriving at their des-
tination.108 ATC will be responsible for directing these planes so that
the established procedure is followed. By negligently failing to do so,
it could cause damage by sonic boons,

The writer believes that the ATC agency should definitely be ligble
for negligently causing supersonic jets to break the sound barrier too

soon, or in the wrong area, and for not taking into consideration the

various regulations that will hsve to exist, such as the times in which

supersonic jets would be allowed to enter and depart from public airports,
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The next question we must ask, is whether the ATC should be liable

for negligently causing sonic boom both enroute and at the airport,
Since supwrsonic sircrgft will be positively controlled, bresgking the
sound barrier would normally be the responsibility of the ATC controller,
not the pilot, at every stage of the flight., Sonic booms are not caused
by “mere fact of passage," and could not have been contemplated in 1952
when the Rome Convention was signed.109 Ligbility should exist for
supersonics enroute,

Within the aerodrome, it is easy to imsgine that smnic boom could
cause damage to vehicles on the ground; and persons and property in the
area., Liebility should also exist here.

Having etablished that ATC should be lieble for negligently caused
sonic boom, we must decide whether general air traffic noises should
be excluded from that liability. There is disegreement here., Some com=
mentators say that noises outside airports must be tolerated as by-products
of our modern age.llo The Rome Convention states that there is no air-
craft ligbility for noises caused simply by aircraf't passing in confor-
mity with existing air traffic regulations (Art. 1l).

A line of U.S. cases sfates the law differently:

111
In Causby v United States, the business of a chicken fgrmer,

who lived clogse to an airport, was desmaged by noises from low-level
flights over his property. "As many as six to ten chickens were killed
in one day be flying into the walls from fright." The property could
no longer be used as a chicken farm, The United States was held liable
for damages caused,

112
In Griggs v Allegheny County, the plaintiff's housing develop-

ment locsted 3,250 ft, from the end of a runway was damaged by low




level flights. The country govermment was held liasble.

11
Thornburg v Port of Portland > is subsequent in time to the

Griggs Case. The plaintiffs complained of damage caused from noise-
nuisance. Their property was located next to the defendant's airport,
beyond the end of one runwey and directly under the glide path of aircraft
using it,.and also 1000 ft., to one side of the glide path of jets using
another runway., The noise from jet planes lowered the value of the land
considerably; the court held that tbe’airéort would be liable for noise-
miigance caused not only to property directly under the glide path, but
to property next tho this path,

The Thornburg Case recently was supported by a similar case, Martin

v Port of Seattle.llh

These cases affirm that in the United States there is ligbility
for damages caused by aircraft noises outside of airports. In France,
aircraft noises outside of airports have also caused 1iability.115

A mgjority of the Subcommittee believed that the law in this area
was not clear, This writer believes, on the contrary, that in view of
the case law established, which is one good measure of g need for legal
regulation, general air traffic noises should be included with sonic boom
a8 an ares of possible ATC ligbility for negligence. The proof of fault
bagis should sufficientiy protect the controller,

Finally, then, we ask how a claimant is to decide whether the air-
port, or the ATC agency is to be sued for noise demages. There is a
disparity in the precedents set by different states, for sometimes the
claimant recovers from the ATC d4gency, sometimes from the airport, and
gometimes even from the airlines. The writer suggests that in the case

of sonic boom, the claimant might usually look to the air traffic control-

ler. In the case of general air traffic noises, if the damage is caused
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while the plane is within the sirport, or on approach pstterns, the clai-
mant might properly look to the airport proprietor. But if the damage
is caused while the plane is outgidethe airpport, the claimant might first

consider the ATC agency.116

iv. APPORTIOMMENT OF DAMAGER: Now we must consider if there are
sufficient reasons for apportioment of dsmages in an ATC ligbility Con-
vention,

We can see how the system works in the Draft Convention on Aerial
Collision which provides that if demage has been caused by the fault of
two or more sircraft operators, each shall be liahle to the other operator
in proportion to the degree of fault committed by each one; the damages
shall be shared equally if the degrees of fault cannot be determined,

The Draft Convdmtion requires the responsible operators to contribute
their shares.117

When large demages are involved, apportiomment makes the burden
less onerous, Such gpportioment is the rule in the law of shipping,

118
stated as early as the 1910 Brussels Convention, but has not been used

119

in the Warsaw , (Hague, Guadalajara ", or Rome Conventions., Dr, Fitz-

Gerald considers apportiomment of demages to be one of the most important
. 120
reasons for the Draft Convention on Aerial Collisions,.

Would this principle fit into a Convention for ATC Liability? The
seme chance for large demages exists.121 The Convention could only ap-
portion demages among ATC agencies. Since ATC in each state is usually
operated by one goverrment ATC service, there would normdly be no problem.

But in case ATC of several countries are at fault, or in case several

private ATC operations were at fault, apportionment would come into ques-

tion,
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It is the writer's recommendation that there is not sufficient
cause for gpportionment of damages in the ATC liability convention, be-
cause the overwhelming majority of ATC is provided by very large organi-
zations in the form of governments and international ATC organizations,
We are here not concerned with a multitude of operators who perhaps
will go out of business if the damsges are not shared in proportion to
degree of fault., We are mainly concerned with a few government operators
of ATC, whose joint liability very infrequently would come into question,

To summarize this section, it is necessary only to point out that
rather than compile an exhsustive list of compensable damsges, the author
has selected three representative areas, within which there are shades
of certsinty resembling those which will likely be found in damage suits,
We have looked at the issue of damages much as a court would, constructing
our theory upon specific casses, Additionally, we determined that appor-
tiorment of daemages was not necessary in an ATC Liability Convention.

Now we will move on to consider the ways in which the Convention

might be invoked,

d. Invoking the Convention

In determining how to invoke the Convention, we will conkider six ele-
mentsg which might separately, or in a combined form, be used by claimants.
Firgt let us look at existing private air law conventions, to see
if their geographical] scope could be adopted to an ATC Convention., The
Warsaw Convention applies to international cerriage (Art. 1), The Rome

Convention applies to surface damege caused in the territory of Contrac-

ting States by an aircraf't registered in the territory of another Contrac-
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ting State (Art. 23). The Draft Convention on Aerial Collisions applies
to collisions or interferences 1) occurring in Contracting States where

at least oné of the aircraeft involved is registered in another contracting
state, or 2) if the aircraft involved are registered in different contrac-
ting smtates, regardless of where the incidentoccurred . These bases

would have to be modified or changed to fit an ATC Convention.

However, this may be the place to ask whether these conventions
could form a wide bgsis for invoking ATC liability.122 For example, could
the ATC Convention be made applicable where the Warsaw Convention (or
the Rome, or Aerial Collisions) applies? It can be seen at once that
thig idea must be rejected, It is too difficult to correlate conventions
of differdi ng memberships, and conceivable that none of the states be-
longing to the ATC Convention would be members of one of the others,

It geems clear instead that we must eatablish unique elements for
invoking the ATC Convention which teke into account its own nature, which
in fact jumtify a spparste convention. The ICAO Subcommittee mentioned
the following possible flactors: 1) the flight plan, 2) the dacuments of
carrisge, 3) the nationality or domiclle of the person suffering the damage
if such nationelity or domicile were different from that of the air traffic
control agency, 4) the registration of the aircraft, 5) the place (or the
places if the functions were performed by more than one agency) where the
air traffic control egency performed its function, and 6) the place where
the demages occurred, These six possibilities will be considered indivi-

du al 1y-

i, THE FLIGHT PLANs Bgsing the Convention on what is in the flight
123

plan would lead to unwented complications, states the Subcommittee,




- 76 =

In this writer's opinion it would be undesirable to burden the flight
plan with great legal importance. Conceivably, a pilot could incorrectly
fill out a flight plen in order to invoke or escape the application of

the Convention,

ii, THE DOCUMENTS OF CARRIAGEs In the Warsaw Convention, the statis-
tics forming the documents of carriage indicate whether international
transportation, which invokes the convention, is involved., This would
not be a desirable basis for ATC liabilitj,lah because the agency is not
a carrier, it has no control over the documents of carrisge, and csnnot

ensure that they are properly filled out.

iii, THE NATIONALITY OR DQMICILE OF THE FERSON SUFFERING THE DAMAGE
IF SUCH NATIONALITY OR DOMICLLE WERE DIFFEKENT FRQM THOSE OF THE AIR
TRAFFIC CONTROL AGENCY: This proposal is also rejected.125 The air-
craf't which was damaged by ATC could be owned by an international organi-
zation, such ss the United Nations, making it extremely difficult to ini-
tiate a suit, In additien, some persons have dual or triple nationality,
and would be prevented from guing for damage if one of their nationsli-

ties happened to be that of the ATC agnecy involved.

iv, THE REGISTRATION OF THE AIRCRAFTs Registration of aircraft is
controlled through the Chicggo Convention by ICAO, 4n aircreft can only
be registered in one state.126 An aircreft of foreign registry might, how-
ever, contain crew members or passengers of the same nationality as the

def'endant, so it should be permissable for a claimant also to invoke

the “anventiom on ATC Liability against the ATC of his own nationality,
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The ICAO Subcomnittee found the aircraft registration to be a more
acceptable element for invoking the Convention than the others mentioned

12
above (1-iii}d, 1

v, THE PLACE WHERE THE AIR TRAFFIC CONTROL AGENCY PERFORMED ITS
FUNCTIONS, OR THE PLACES IF THE FUNCTIONS WERE PERFORMED BY MORE THAN
ONE AGENCY: This would also be a better bgsis than i-iii above;128 but
it would have to be combined with another criterion, in order to confine
the Convention to negligence involving foreign parties. That is, there
muat be two member states involved, to 1lift the suit out of the realm of
domestic legislation, Therefore, our description would have to insist
that the plane be registered in one state, and the ATC located in another
nember states.129 It might read like thist "The place where the air traf-
fic control agency performed its functions, if that is different from
the state where the aircraft is registered.® Naturally, if ATC in two
or more places were involved, the Convention could be invoked,

Now we must tackle the very difficult problem of international ATC
organizations, like Earocontrol, ASECNA, and COCESNA., ATC is tending to-
ward regional administration, and these organizations must be brought
within the Convention.ljo Are they to be considered as separstely repre-
senting each of their component states? Or, are these organizations to
be thought of as separate entities, capable of being defendants without
involving their memwber states, in fact, capable of being sued under the
Convention for damage done to planes registered in their member states?

The lkast convincing point of view is the first. Under that
argument, the ATC organizetion wauld represent all and any of the nationali-
ties of its component mewbers. If the state of plane registration,(for

instance Frence), is the same as the state where the internationsl ATC

organization performed the function (for instsnce, Eurocontrol performing
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in Prance) a suit would not be possible through the Convention.

The writer rejects that argument entirely., He believes that the
ATC of an international organization should always be subject to the
Convention regardless of whether or not the litigants involved are from
member states. Thus, the only possibility is to construct a second solu-
tion, within which international ATC orgenizations would hold & position
analogous to that of foreign states. Otherwise it would be almost im-
possible to sue a large international ATC organizationg, Under this argu-
ment, it is conceivable that an international ATC organization might be
sued in one of its member states, but that is not a real problem., Remember
that BEurocontrol's liability is presently determineble by national courts

131

of any of the member states, Under this solution an international ATC
organization might be held jointly liable with its member states,

Now that we have discovered the bestbasis for ellowing members of
international ATC organizations to invoke the Convention, we will ask
what happens when two or more planes are dsmaged by negligence of one ATC
organization? If each plane is registered in a diffeerent contracting state,
and the ATC emanastes from yet another contrecting state, there is no prob-
lem, The Convention can be invoked., If one or some of the planes are
registered in the same contracting state as the ATC organization, they would
not be gble to invoke the Convention, but if any other planes involved
in that accident were registered in other contracting states, they
could recover,

Finally, we will wrap up some minor problems and definitions under
this section, For the purpose of the Convention, the place where the

ATC agency performed its function will be the place where the instructions

or informetion was issued. For example, if the instructions are issued to

a plane over the high seas, the place where the ATC function is performed
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is_the place where the instructions are spoken, Uollisions or crashes over
the high seas will thus be easily traced,

Non-member states do not present a problem, Simply, the Convention
would not apply for any state where the plane was registered,or the AIC ori-
ginated, if that state were not a member of the Convention, However, the
Convention dges apply to a collision or crash in a non-member state in-
volving aircraft registered in member states, receiving ATC from e
member state; but the non-member state receives no rights under the Con-
vention in this situation, becsuse to recover for surface damage, the
state where the damage occurs must be a member of the ATC liability Con-
vention,

That brings us to the sixth element considered by the Subcommittee,

vi,THE PLACE OF DAMAGE: This factor should only be included in the

Convention in connection with surface damage,152

which we must consgider,
but which is, after all the farthest removed from ATC liability problems,
Let us say this much: the state where the surfagedgaage occurs must be

a member of the ATC ligbility Convention, in order to invoke it for com-
pensation, It would obviously be unjust to permit a non-member state to
benef'it from a convention which it haed not joined. Under most circumstances
we would consider the third person on the surface to be quite removed;

he did not choose the plane, as did passengers and shippers; he should
rather look for protection from foreign interests, to his own state, where
the damage occurred, Therefore, we must insist that he should only heve
the rirht to recover under the Convention, if the state where the surface
demage occurreé was a member state,

It would be undesirable to use the place of theddimage as an element

in invoking the Convention, for anything besides surface demage. For

instance, the Subcommittee mentions how impractical it is to use the place
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of damage in deciding whether or not an aircraft operator, or other hol-
ders of interest in the aircraft, should be able to recover, Suppose
the cause of the damage arose in one state, but occurred in another
Stateo
Thus, an air traffic control agency might rive a misdirection
while an aircraft was over the high seas, but the damage re-
sulted only when the aircraft was over the national territory
of a state. There was also the case of continuous damage, for
exanple, the case of delay of an aircraft which started in one
state, and could continue through seversl states. It was
submitted that it was difficult to make the application of the
convention depend upon such ephemeragl criterion and that the
foreroing demonstrated the weakness of the element of the
place of damaggzin determining the geographical scope of the
convention, 7
s o EU '

vii, RESUME: In summery, let us remember that we rejected i) the
flight plan, ii) the documents of carriage, and iii) the nationality of
the persons suffering the damsge if it igs difierent from that of the ATC
agency, as suitable beoses for involing g Convention on ATC liability.

We accepted the next three elcaents in @ co:bined form, so that
our conclusion sounds like this: Claimants should be able to invoke the
Convention on ATC Liability when the involved aircraft's state of regis-
tretion is a meunber, and the place where the air traffic control pérformed
its function is another member. In the case of damage to the surface, if
the state where the surface damage occurred is also a member, the Conven-
tion can be invoked. The aircraf't operator, crew members, passenvers, ship-
pers, and other holders of interest in the plane would be grouped in the
same category as the aircraft, Counter claims of the employees of the
ATC would be grouped within the samne category as the AIC agency.

Claimants suing for damage to vehicles an: nersons on the maneu-

vering area should be placed in the same category as the plane with which

they ere connected (for example the plane they are waiting for). ATC

employees on the maneuvering areas would be categorized with their ATC
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agemcy, Geographical spplication is illustrated by the following guide:

) : s
3 1 ATC of Members of the Convention 3
s s :
s : s 3 $ Int, ¢ non- ¢
s t: & ¢ B Q@ ; Org, smember
3 H 3 : s $ H
H A 3 No 2t Yeg ¢ Yes s Yes : No H
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: s : 3 s s t

In a retrospective loock at this entire section concerning the
Convention's applicability, we note that the delimitations are deacr ibed
in a way making the ATC agency widely responsible in the trust that the
difficult court procedure, for proof of fault will protect the controller
from abuse. We have defined ATC, decided what kinds of airecreft will be
included within it, demonstrated how one determines which damages are
conpensable, and learned how to invoke the Sonvention,

The second major step is to determine which system of liebility

is most preferable,




2. System of Liability for Air Trsffic Control

The first problem to arise when we attempt to find a suitable
liability system, is that of sources. In which direction does one turn?
In our case, there are two obvious sources. The first is other systems
of transport, and the second is other private air law conventions,

But to what extent will our comparisons be meaningful? We can
note that certain terms and practices found in other transportation sys-
tems exist also in air law conventions, but not in a uniform way. That
is, there seems to be no one preferable liability system tested in land
and sea carrisge, and adopted into air carriesge. On the contrary, land
and sea law conventions reflect as many different neefls as privete air
lgw conventions,

Let us see, for example, how the principle of absolute liability
fares in some other areas of law,.

The term “common carrier™ which we find also in some national
legislation on air transport, epplies to reilroads and road hauling (with
the exception of road haulgge of goods) in the Uhited Kingdom., Action
for deamages is always based on negligence, and common carriers are abso-
lutely liable for the safety of goods transported. In regard to passen-
gers, the carriers are “bound to exercise the greatest amount of care
and forethought which is reasonably necessary to secure the sefety of

134

persons whom they undertook to carry." There is no limitation on lig-
135

bility, unless the parties decide to so limit it by special contract.

Draewing our attention back to air law, we note that a- principle of

absolute limited liability exists in = +the Rome Convention, but for

different reasons, A& direct comparison would obviously fail.
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Regulation of ligbility at sea is well expressed in the 1910
Brusselg Convention, where negligence is again the base for collision
ligbility, but the cleimant must prove fault of the defendant.156 Ab~
solute ligbility is not used. OCollisions at sea more closely resemble
the situation found in the derial Collisions Draft Convention, where a
mixed system of proof of fsult and presumed liability is used; and by
extension, it resembles in some ways thet found in ATC., 4Although no
limit is found in the Brussels Convention, the contracting states can
determine one separately.137

However, absolute liability appesrs agsin in maritime law, under
different circumstances, closer to that used in the Rome Convention, and

resembling a system to be preferred in regard to space vehicles. In

the 1962 Brussels Convention on the Lisbility of Operations of Nuclear

Ships, the operator is absolutely lisgble for any nuclear demage upon
proof that the damage was caused by the ship's nuclear materials.158
Liability here is limited to $100,000,000,

It seems, indeed, that analogies to those ligbility systems suit~
able for other forms of transportation will not be fruitful, unless we
limit ourselves to certain general comparisons, We might theorize, for
instance, that when a great range of possibilities for negligence must
be provided for, and simultaneocusly, the defendant needs some protection,
a proof of fault system as in the 1910 Brussels Convention may be in point,
But when third persons on the ground asre involved, whe are innocent of
rigk, or g carrier assumes the risk of transporting highly dangerous
material, then gbsolute liability should probably prevail,

Now let us become more particular, snd regard our second source,

private air law conventions, in detail. Are there genuine similgrities

between the ATC agency which is the subject of our Convention, and the




sircraft operator or carrier, which is the subject of the Warsaw, Rome
and Aerisl Collisions Draft Conventions?

The answer is definitely, yes. Air trensportation is the subject
matter which they hold in common, Both the carrier or operator, and the
ATC agency are part of its infra structure. If we were to remove one
or the other, the entire character of air trensportation would changees

Beyohd that, one is perhaps struck agein by their differences.

ATC is usually goverrment administered, with no profit motive, whereas
even when the air carriage is govermment controlled, profit and loss are
mmong its major concerns, Further, the ATC agency services only the car-
rier or operator, whereas the operator is in direct contact with the ob-
ject carried, the passengers or goods, Finally, the ATC agency services
commercial and genersl aviation, and often the military, whereas the car-
rier or operagtor is, of courée, just involved with commercial air trens-
port.

Nevertheless, we will keep our private air law conventions at hand,
while we determine whether contract or tort (delict) should be the system
on which the ATC Convention should base its liability.

The Warsaw Convention is based on the contrect of carriage, although
in the Anglo-Admericen common law countries, the suit is in tort, unless
they, like U.K., have enacted the Warsew (Hague) Convention as domestic
legislation, thus providing s statutory cause of action,

Suits under both the Rome Convention and the Draft Convention on

derial Collisions must be brought in tort,

8. Contrgct Besis

United Kingdom reported to ICAO that in U.K. contra,t could govern
139

the relationship between the aircraf't and airport ATQ,
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To illustrate the contractusl relationship, we will drew upon
“Report on Accident to Vigcount 802 G-AOHU which occurred on 7th Janusry
1960 at London Airport.* The airport ATC radioced to this aircraft ap-
proaching for a landing, that a fog formation existed at the airport, but
high enough to permit safe landing., The AIC service later neglected
to inform the pilot when the floor of the overcast cloud and fog formation
dropped to 250 yards, meking landing so dangerous that a pilot who had
been informed of the new messurements, but still landed, would have been
subject to erimingl ligbility. The plane crashed on its attempted landing.
The ATC should have been liasple for its negligence, However, a contract
existed between the aircraft opmrator and the airport, exempting the ATC
from liability for its services.lho Such a clause is permissible under
Engligh law, and no recovery from ATC would be possible,

Qutside of an express contract between the aircraft and ATD egency,
as illustrated by the English case, it is also possible to construe an
implied contract between the parties when there is a charge for AIC
services. About 25 ICAO members now charge for ATC services, although
there is some uncertainty about whether that is legal. In this case, the
ATC supplies air trafiic control services in exchange for payment. It is
not necessary for the terms of a contract to be known, because they may
be implied by law, as is the case within property leases.

The relationship between the aircraf't and the operator may be con-
strued to be that existing between a consumer and a statutory undertaker.141
A written contract is not necessary., The contraect comes into existence
when the customer applies for such services as gas, water, or telephone,
and the undertaker supplies,

The contractual relationship is not disturbed by being compelled,

Such contracts sre frequent, as illustrated by those of the common carrier,

which must give transportation services to all comers,




The plaintiff who cen sue the ATC aggency for breach of contract
is in an advantsgeous position because instead of proving ATC negligence,
he merely needs to prove a contractual breach. The ATC agency would then
be ligble for the natural and probably consequences.142

The only real advantage of using contract as the basis for ATC
liability is that uniformity with the Warsew Convéntion would then exist.

However, it is uncommon to have an express contractual relationship
between the ATC and the operator, as shown by the answers to the ICAQ
guestionnaire, in which all answering countries, except U.K., New Zealand
and Trinidad-Tobago said that their ligbility is based on tort.145 Only
a minority of stastes charge for ATC services, and an implied contract
could not glways be construed, Liability on a contract basis could entail
contractual waiver of liability, as found in U.K., but waiver of liability
is against public policy in some states.

The ICAO Subcommittee decided tiat the system of liability should

145

be based on tort and not on contract,

b, Tort Besiss Absolute, Presumed or Proof of Fault?

In the Warsaw Convention, the carriers, passengers and the shippers
are all participants in a joint venture and should all assume some of
the risk, Therefore we have presumed liability of the air c»anrrie!'.llKS

In regard to the Rome Convention, the third party on the ground
has no interest in the flight. Therefore he should not carry any part of

the risk. This is the reason for the absolute liebility of the carrier

147

in that convention,
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The Draft Coﬁvention on derial Collisions has a mixed system of
fault lisbility, The liability of the other operator is determined through
claimant's (operator’s) proof of fault, but a presumption of fault exists
in regard to colligion demage suffered by passengers and shippers. The
draf tsmen of this convention believed that a single system of liability
would not be possible.

How can the ATC liability situation be compared to the subject
matters of the other private air law conventions? No joint venture, gimilar
to that described in the Warsaw Convention, exisfs between the ATC Acency
and any of its potentisl victims, PFurthermore, the ATC agency has no
contract to share risks with any of those potential victims, The third
person on the surface is perhaps in a special position in that he has
absolutely no interest in the flight. In general, however, we will look
for a system which regulates the relationship between independents.

Let us study the debate between Prof., E, Sweeney and Mr, G.W,

Orr, relevant to whether presumed or absolute liability is a better

148
system for gviation then is proof of fault.

i. IS A SYSTEM OF PRESUMED OR ABSOLUTE LIABILITY JUSTIFIED IN
AVIATION GENERALLY, BECAUSE ACCIDENTS OCCUR MORE FREQUENTLY IN AIR TRANSw
PORTATION THAN IN OTHER MEANS OF TRANSPORTATION? Both Sweeney and Orr
reply that aviation's safety record does not vary substantially from

those of other means of transportation which are subject to a proof

of fault system of ligbility. The following chart from 1965 Facts
149

and Figures about Air Transporation illustrates thats




Comparative Transport Safety Record
Passenger Fatality Rate per 100,000,000 Revenue Passenger Miles
(For Selected Years)
1954 1959 1960 1961 1962 1963 1964

U.8. 8cheduled Airlines

Domestic
Fatalities 16 209 306 124 121 48 65
Rate 0.09 0,68 0,96 0,38 0,34 0,12 0,14
International
& Territorisl
Fatalities V] 59 1 0 0 73 94
Rate 0 0,80 0,01 0,00 0.00 0,58 0.63
Tot&l U.S.
8ched, Airlines
Fatalities 16 268 307 124 121 121 159
Rate 0,08 0471 0.76 0,30 0626 0,23 0e26
Motor Buses
Fatalities 60 100 60 80 90 130 Node
Rate 0ell 0618 0,11 0.15 0,16 0.23 N.A.
Railroads
Fatalities 23 12 33 20 27 13 10
Rate 0.08 0.05 0016 0. 10 0. 14 0.07 0005
Autos

Fatalities 22,500 24,800 24,600 24,700 26,800 28,900 N.A.
Bate 2.6 2.5 242 2.2 2.5 205 Nedo

(NQAI - Not &Vailable)

ATC's safety record in dealing with aircraft is part of the over-all

safety record of aviation, and the seme conclusion is justified,

ii, DO AN APPRECIABLE NUMBER OF PERSONS INJURED BY AIRCRAFT HAVE

‘ NO REDRESS BECAUSE SUCH ACCIDENTS ARE GENERALLY NOT CAUSED BY THE LEGAL

1
NEGLIGENCE OF THE AIRCRAFT OPERATOR? Sweeney 2 replies that the air-




plane is not an ultrshazardous instrument, but that accidents generally
are due to the negligence of the gircraf't operator,
Orr 151 agrees that sircreft accidents are not usually caused
by vis major, Only a few claimants would thus fail to recover damages,
The same reasoning applies to ATC liability., If gircraft accidents

do not leave claimants without redress through vis major dameges, then

neither does ATC legal negligence leave claimants without recovery.

iii, DO PRACTICAL DIFFICULTIES UNDULY HINDER PRODUCTION OF LEGALLY
CCMPETENT EVIDENCE TO PROVE NEGLIGENCE IN AVIATION SUITS? This question
fuily relates also to ATC liability. Sweeney152 states that it is dif-
ficult for the claimant to prove negligence involved in the operation of
a crashed airplane because the airline is in possession of existing
evidence. The airline has lawyers who begin at once to prove that the
airline is not negligent. There are often no survivors to testify. There
are few other witnesses because the aircraft crashes in remote locations.
Law witnesses are not of much value because they know little about aircraft
operation, Physical evidence of the crash is often destroyed or too
severely damsged to be of use. It is difficult to reconstruct the aircraft's
path in the sky. Prof. Sweeney concludes that there are substantial and
real difficulties in obtaining evidence of the aircraft operator's neg-
ligence and that they justify regulating the burden of proof in favor
of the claimant,

0rr155 examines each of the difficulties in obtailning evidence

listed by Sweeney and he argues that none of them exist,

It is generally thought that evidence of ATC negligence is easily
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obtainable.l54 The ATC controller will be availsble, The physical
evidence of the AIC negligence is preserved, it remains safe on the ground.
Vonversations between ATC controllers and the pilot are recorded on tape.
In the United States, CAB accident investigation reports are available to
both parties for their scrutiny. This is thereflore not a reasson for

establishing a presumption of ATC negligence in favor of the claimant,

iv,DO ADMINISTRATIVE DIFFICULTIES IN THE COMMON LAW SYSTEY{ OF LIA~
BILITY CAUSE DELAY, AND DOES UNCERTAINTY OF ArPLICATION OF CQMMON LAW
PRINCIPLES AND DEFENSES WORK UNDUE HARDSHIP UPON PLAINTIFFS IN AVIATION
CASES?.SWeeneyl55 believes that undue hardship is cgused through uncertainty
about fhe law governing aviation negligence cases, and that this justifiies
regulating the burden of proof in favor of the clgimant.

0rr156 voices the opinion that it is no more difficult to recover
from an aircraft operator than from a defendant in any other case. He
believes that sufficient certainty of the law exists,

Sweeney's view certainly is influenced by the time when it was
written, Air law may still have been in a developing stage in 1952,
but now it has matured considerably,

The answers to the quemtionnaires sent by ICAO to member states
inquiring about their laws on ATC liability, indicate that there is little
uncertainty about the law on ATC liability. Uncertainty of the law,

therefore, does not justify a weighting of the burden of proof in favor

of claimants in the ATC liability convention,

v,DOES THE EXISTING DIVERSITY OF LIABILITY STANDARDS AMONG SEVERAL

STATES HINDER THE DEVELOPMENT OF AVIATION? In the Sweeney-Orr exchange,

this question releted to the states in the United States of America, but
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the same question can be asked in regard to national states.

157

Sweeney describes a great lack of uniformity of ligbility rules
among the states. Some apply e mmon law principles of liasbility, others
have statutes regulating the liability of aircraft operators; some

impose absolute ligbility, and some states limit the amount recovergble
by wrongful death statutes, S8weeney finds that a single standard is re-
commendable to establish uniformity among these different regimes.

Orr158 counters, denying that existing diversity in liability
legislation cregtes conflicts. 4lthough there is diversity of laws, each
state can adsquately determine the liability. There is no need for regu-
lation of liability for the sske of uniformity,

If the opinions are projected onto the international scene, the
writer finds that uniformity of ATC ligbility reguletion is desgirable,
even needed, but not because it is difficult to discover what separate
laws epply. That is not true. The separate states' laws on ATC liability

are generally well estsblished., Need for uniformity does not asrgue for

presumed or absolute liability.

vi,DOES THE LACK OF LIMIT UPON THE AMOUNT RECOVERABLE CONSTITUTE
A CATASTROPHE HAZARD WHICH CREATES A DETERRENT TO THE DEVELOPMENT OF CIVIL
AVIATION? Sweeney&59 argues that a catastrophe hazard to civil gviation
is creatéd because lack of a limit increases recoveries, Furthermore,

a limit may be justified by a quid pro quo reasoning, that is, the claimant

is favored by presumed or absolute liability of the defendant; in exchange,

the defendant gets a limit on his liability to the claimants.

160
Orr denies that lack of a limit creates a catastrohpe hazard.

In the United States, lack of a limit on recovery has not deterred gviation
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in gpite of some high awards,

The question of whether g limit on ligbility is necessary in the
ATC Convention will be discussed, and until its necessity is proved, the
second question of whether it should bee;changed for ATC operator's
presumed or absolute ligbility does not occur, But we can even reason
here that a limitation on damages certainly does not have to accompany

presumed or absolute ligbility.

vii, I8 THERE A PUBLIC NEED FOR COMPULSORY AVIATION LIABILITY OR
ACCIDENT INSURANCES Sweeney161 worries about operators of small planes
having no insurance and no property, who are almost "judgement proof®
if their aircraft harms others. The damaged plane itself will be of
little value. If compulsory lisbility insurance of all gircraft were
required, then psyment of claims would be certain,

Orrlé2 mentions thet there is no proven record of aircraft opera-
tor'sg failure to pay for demages caused by aircraft. The Warsaw Convention
does not require insurance, There is no record of foreign aircraft
operators failing to pay legitimate claims,

Compelled liability insurance in connection with absolute or pre-
sumed liability of the ATC operator only comes into question in regard
to the private ATC operstor, for the govermment will hgve sufficient
assets to pay.

Sweeney's argument about those who are "judgement proof® does not
exactly apply to the few private ATC Operators.165 Where their agctivities
are not guaranteed by goverrments, implicit government liability may
exist in the delegation of ite authority to the private organization to

perform ATC services which the govermment otherwise would be obligated

to provide under the Chicago Convmntion (Art. 28). Furthermore, in case

of a damage caused by a private ATC operator's negligence, his assets,
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the airport property, still remain.. These assets may not satisfy a
claimant who has lost a large jet plane with cargo., But private ATC
operators do not normally serve large international planes.m4 The
issue of insuraence for ATC will be further discussed, but it is here

stated that none of the ICAO countries, which answered the Legal Committee's

questionnaire, required that their ATC operators obtain insurance.

viii, WOULD A SYSTEM (F ABSOLUTE LIMITED LIABILITY SIMILAR TO THE
UNITED STATES WORKMEN'S COMPENSATION SYSTEM BE A4 FAIRER METHOD OF ADJUS-
TING AVIATION LOSSES THAN A *PROOF OF FAULT" SYSTEM? Sweeney165 argues
in favor of a system for aviation similar to the Uniﬁed States Workmen!s
Comper.sation system, which provides for absolute liability, limited re-
covery, and compulsory insurance.

No one, he says, should engage in aviation activities unless he
can pay for the consequences. Under the proposed system, there would be
no delegy in recovery for the insurance company would pay imuediately.

The limited liability would protect avigtion and would result in lower
insurance rates,

Sweeney urges, as a matter of sound philosophy, that it is better
to have assured payment of damages to all who have been injured, although
the amount is limited, than to have recovery on the basis of proof of
fault, where only a small percentage of injured claimants recover damsges.

He complains that the proof of fault system does not provide for
the situation where neither of the parties are at fault. The Workmers
Compensation-type system of absolute ligbility could pay for the claimant's
injuries in such a case,

166

Orr~ succinctly states that to adopt a system like the Workmen's

Compensation System would be an admission that the judicial system had

failed.
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He contradicts Sweeney's statement that lower insurance rates
will ensue. In fact, he states, liability based on proof of fault will
result in lower insurance rates because the insured will not be ligble
if heexercises due care.

It is easier to control phoney and excessive clgims, he says,
under a proof of fault system, because of the great amount of evidence
required by the courts,

Orr concludes that presumed or gbsolute liability generally will

result in higher awards,.

ix,CONCLUSION: Qhe can begin a summary of the arguments from the
stendpcint that proof of fault should be the accepted system, unless it
can be shown that absolute or presumed liability better suits the ATC
subject matter, Then we have first Sweenej's points that evidence is
difficult to obtain, there is a need for uniformity, that unlimited lie-
bility would create a catastrophe hazard to aviation, that insurance is
necessary, and that assured payments are better than are potentially
complete but difficult to obtain ones,. Mr, Orr, who describes himself
as having "directed more litigation involving aviation liability than
any other man certainly in this hemisphere,“167 has, in this writor's
opinion, effectively countered that position, if not destroyed it.

At this point we may add Ehrenzweig's significant arguments sgainst
a proof offault system for traffic victims. In general his opinions con-
cur with Sweeney's but he develops them further in two areass$ morality
and econouny,

The moral point is that a proof of fault system does not effec-

tively fix guilt, When one contends with juries and witnesses, it is

168
most difficult to discover "truth,"“ Therefore, one should lift the

problem out of a moral frame-of-reference., A4bsolute liability has the
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disadvantage of favoring the victim, but if one concedes that the victim

should be favored over the injuror, then it follows that the injuror's

innocence® or "guilt," is less important then reparation to the victim,

Ehrenzweig's economic arguments are that proof of fault causes
cases to be brought into courts, instead of settled outside, clogging the
court system and causing great delay in recovery, of ten forcing the vic-
tim to settle too easily for too 1ittle.169

One is forced to note, after relating these arguments to ATC, that
the fixing of guilt is not the justification of the proof of fault systeam,
particularl]y when large corporations or governmenits are involved, rather
then individuals. Guilt pales beside fact -~ it is the procedure which
brings valuable evidence concerning the negligence, which justifies the
proof of fault system, Moreover, in the United States, at least, the
claimant would face not a jury, but a judge, in an ATC egse.against the government

Although there may be delegy in the victim recovering within a
court, one cannot really say that such injustice outweighs that suffered
when a straight settlement is made, which doeg not take into any great
account facts, and is not flexible enough to adjust the award to the
injury. Circumventing the courts seems only to substitute difficulties,
not to mend them,

It ig in the area of unprovable cases where Finn Hjalsted's argu-
ment against proof of fault is strongest. He believes that most aviation
cases fall in the "gray area® where it is difficult to prove negligence.
A proof of fault system then throws the burden on the claimagnt, leaving
him with no possibility of recompense.170 He believes, with Calking

that the carrier (in this case, the ATC agency) not the individual, should

bear the risk from a public policy point of view.
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When we relate this to ATC negligence, one cannot help but see
an ATC. Convention working in concert with other private air law conventions.
It does not make up deficits which fall on the fringe of the ATC subject
matter, but attempts to cover its own subject well, counting on other
conventions to cover their gubjects. Thus, if the controller is clearly
at fault, his negligence will not be difficult to prove, It his fault
is not clesr, the presumed and absolute liability systems of the other
air lew conventions will gbsorb the "gray" cases.

If we begin from the standpoint that another system must exist
unless proof of feult can show its worth, we have the following arguments,
considered from the points of view of the states, claimants, defendante,
and subjects of other private air law conventions,

In the first place, reference to the ICAO questionnairel72 showsg
us that a proof of fault system for ATC ligbility is what states and
regiongl orgaenizations now have., It would require the leags® emount of
adjustment on their part.

More basically, we must consider the system as those who must use
it would, For govermnments - the potential defendants - the proof of
fault system provides maximum protection, It allows the most defenses%
1) that no causal relationship between the ATC agency's act or ommigsion
and the injury existed, 2) Contributory negligence by the plaintiff,

3) Force majeure, 4) waiver of liability by plaintiff; 5) voluntary

acting in an emergency, 6) plaintiff's assumption of risk, and 7) viola-
tion of terms of the ATC Convention,

Moreover, fewer claims will be initiated, because the difficulty
of proving fault will contrast in the claimant's mind with the relative

ease of recovery under the Warsaew, Rome or Draft Aerial Collisions con-

ventions, Fewer recourse actions by the ATC agency against the air car-
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rier will be initiated, becsuse, similarly, the relatively difficult
procedure will discourege claimants from suing the ATC agency in order
to recover higher smounts indirectly, forcing the ATC agency to sue the
carrier.174

Since govermments are three times involveds thet is, as ICAO dele-
gates, as signers of the convention, and as the very subject matter, we
cannot discount the argument that governments will insist on & proof of
fault system as the one which provides the maximum protection,

How does the system look to the claimant? He will want the wide
definition of ATC services which the proof of fault system allows the
drafters to include, because he will want to sue for as many kinds of
damages as possible.

Further than that, we can suppose that since dameges in sircraf't
are likely to be severe, the claimant will want to be made “whole," he
he will not want a token payment, If thet claimant produces good evidence
that the ATC agency was at fault, he can recover to his satisfaction.

He hes an entire national court system within which to show his case to
best advantage, If he does not have conclusive evidence of ATC negli-
gence, he retains a reasonable chance of recovering an assured, limited
emount from the air cerrier, based on the presumption that "someone®
was gt fault,

The claimant, then gaing the advantage of a full satisfactory
recovery, while not losing the opportunity to recover from the air car-
rier under easier procedure,

How would the aircreft operator or carrier who is the potential

defendant under other private air law conventions, regard an ATC liability

convention based on proof of fault? Undoubtedly more cases would be di-




rected against the air carrier, since claimsnts who do not have speci-
fic evidence of ATC negligence will try to fit their case under the War-
sew, Dreft Aerial Collisions, or Rome Conventions.

dnother side to that argument, however, is that a proof of fault
system will discourage recourse actions, thus encoureging claims to
be settled in oﬁe action, If fewer claims are initiated and contested,
less money will be spent on fringe expenses such as legal fees,

The latest ICAO study of liability systems has been in connection
with the Aerial Collisions Draft Convention, There, we find that proof of

175

fault exists as a basic rule, The exceptione passengers and shippers
of goods, who recover from the negligent airline on a presumed feult
system -~ seems to grise for the seke of uniformity; that is, it 'gives
passengers and consignors the ssme benefit of presumed liability of the
operator of the other aircraft -- with whom they would normally have
no contractual relationship -- as they would have with respect to their
own operator if he were a carrier under a Warsaw oontract.'176

If the exception in the Aerigl Collisions Draft Convention exists
for the sake of uniformity with the Warsaew Convention, what compelling
reasons are there in the Warsaw and Rome Conventions for a system other
than proof of fault?

Since the parties covered by the Warsaw are all participante in
a *joint venture,® the theory is that they should all assume some of the
risk, proportioned so that the greatest burden rests on the air carrier
and the claiments are a little favored. In the Rome CGonvention, the

third person on the ground has no interest in the flight, therefore, he

should assume no risk at all. Absolute liability completely weights the

chances for recovery in favor of the claimant,
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In an ATC Convention there would be no contractual agreement to
share risks between the ATC agency on the one hand, and the gir carrier,
passengers and shippers on the other hand. First of all the passengers
and shippers have a contract not with the ATC agency, but only with the
air carrier, Secondly, although the aircraft operator and air traffic
controller gre often in direct contact, they are not contractual members
of a joint venture, but simply two independents mutually interested in
the saf'e conpletion of a flight.

For the sake of uniformity with the Warsaw Convention, the Draft
derigl Collisions Convention artificially Ereates a bond in the form of
presumed ligbility between the negligent aircraf't operator and the passen-
gers and shippers of the other aircraft. 8ince no other conventions exist
on the subject of ATC, exceptions for uniformity do not come into question,

The only participant for whom an exception might be justified is
the third person on the surface., He is truly innocent in that he has no
interest in the flight at all, It is reasonasble to believe, however, that
the third person on the surfgace will recover under the Rome Convention,
unless he desires higher compensation., If he has sure evidence of ATC
negligence, he will hgve little difficulty in recovering under a proof
of fault system, Therefore the third person on the surface does not seem
to be that compelling reason for an exception,

The writer favors the proof of fgult system, and in addition sug-
gests that an adoption of the definition of "fault® found in Art, 3 of
the Hervgrd Draft Convention on the International Responsibility of States
for Economic Injuries to Aliens, would be best in the interests of uni-
formity: ™ act or omission attributable to s defendant is a "fault®

within the meaning of this convention, a) if, without sufficient justifi-

cation, it is intended to cause or to facilitate the causing of an imjury;
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b) if, without justification, it creates an unreasonable risk of injury
through-a failure to exercise due carel
Now we move forward to the complicated problem of a limitation

on liability.
3. Policy Reasons for a Limitation on Ligbility

In this review of the arguments for a limitation on liability,
the secondary problem will be whether or not that limit in question
will be one monetary limitation uniform for all the private air law con-
ventions,

Those who champion a limit on liability have compelling supperting
arguments, The other group, who deny the value of g limit, cannot refute
those arguments, but offer their own equally interesting points of view.
That is the curious aspect of the limitation debate. A dilemma exists,
it must be solved, but successful refutation of all the arguments on
either side is impossible, Whatever choice we meke is bound to be
uncomfortable,

Let us look in on the debate to illustrate our point, The pro-
limitation group argue that states now expect a limit on liebility in
private air law conventions, and many will rebel if it is not included.
Economically impoverished countries cammot pay $900,000 for loss of a
single life -- $8,300 (the present Warsaw limit) would be the most they
could afford, if the Convention included such a limit, every claimant
could hope to recover that amount, Lacking that limit, the foreign
claimsnt would have to contend with such a variety of court standards
that his claim might be considered hopeless from the beginning. For

exanple, if the claimant i# from a state with an exceptionally high stsn-

dard of living, and he must press his suit in an economicglly impoverished
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state, he cannot expect to be fully recompensed for his loss, he cannot
hope that the judge will gppreciate his need for what would there seem
unreasonable compensation, he might find his proof of fault suit so dif-
ficult that the final award would barely cover court costs., On the other
hand, if there is a limit, that same cleimant would undoubtedly receive
it with much less difficulty, simply because it was established, it was
accepteds, That states will tend to pay the limit, seems to be substantiated
by Warsaw cases., The claimant receives a less, but certain, amount,
dnother forceful ergument is that undformity is important to pre-
vent unjust recourse actions, where the ATC agency might be sued for e-
normous amounts, but might be able to recover only the Warsaw limit in
a recourse suit arainst the airline,

Then, convinced that these erguments have value, we turn to the
other side and hear the following points of view: the govermment ATC
agency does not need theeconomic protection of a limit, when it has a
high degree of protection from its nationgl court system, end the proof
of fault procedure, Unless the ATC ggency has been very obviously neg-
ligent, the claimant will try to fit his suit under the Warsew or Rome
Cowventions, where the procedure will not be so difficult, and the award
will be more certain, Clear-cut cases of ATC negligence will be rare,
and the large mumber of cases in the "gray' wrea, where the blame is un-
certain, favors the ATC agency. The govermnment, of course, has attorneys
whose speclalty is air law, while the averasge person may have an attorney
whose first acquaintance with air law comes in dealing with the claimant's
case., In the United States there is no jury trial for claimants trying to
sue the government, and instesd of the sympathy of fellow citizens, the
claimant must face a knowledgeable and experienced judge.

More persuesively, there is intense difficulty in agr eeing on

limits., The United States, which handles by far the most air traffic,
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would not join a Convention with limited liability, unless the cut-off
point were very high, say $60,000 for fatal injuries, Countries with less
air treffic, and fewer economic resources, would of course never agree

to high limits because foreign claimants might expect those limits to be
produced each time,

Certainly, in working this matter out, we should begin from the
premise that the need for a limit must be clearly established before we
accept it, The two strongest arguments are economic considerations and
the need for uniformity. A4nd then the points of sgovereign immunity,

and security, follow, We will investigate each of these,

a. Bconomic Gonsiderations in Deciding on a Limitetion of Liability

In weighing the economic advantages and disgdvantages of a limi-
tation on ligbility for the ATC Convention, we note a conflict between
ideal and pregmatic points of view, When a govermment undertskes to es-
tabligh air transporation, including the obligatory aid of ATC, it should
certainly be prepared to pay for the conseaquences of its negligence,
Theoretically, we should not have to ask whether a state can afford unlimi-
ted liability; we should be able to assume its readiness to psy for its
faults and meke the claimaent "whole" again., A4ctually, as everybody knows,
states may establish air transporastion for such unrelated reassons as
prestige, and thus incur the obligation to provide ATC, while being unable
to pay for the full consequences of its negligence.

If we are pragmatic, we gdmit a flgw in our legal philosophy, we
admit the inability of court systems to make a claimant "whole," and
perhaps encourage that inability, by establishing a limit on goverrnment

liability, If, on the contrary, we insist that the cleiment has the right

to justly recover dsmages if he cen prove the ATC acency's negligence,




- 103 =

do we flout reality?

The actual diQision ig not so harsh. We can allow the law to es-
tablish a standard, which in this case is that governments desiring the
benefits of eir transportation must be able to pay for damages of their
ensuing negligence, and at the same time give those governments such pro-
tection, through a proof of fault system, that the chances of their being
sued again and again would be so greatly reduced that their resources
would be sufficient to pay awards on those few successful claims,

Goverrmment protection, which is s major object of a proof of
fault system for an ATC Convéntion, is ensured to such an extent that we
can dismiss the argument that impoverished states could not pay awards
to clagimants from wealthy states,

Instead, we must ask how useful a Convention would be without the
inclusion of the United States, which would almost certainly not join a
Convention with a limit acceptable to poorer countries, when so much of
the world's air traffic is over the North Atlantic and deals with U.S.
ATC., To prove that point we need only note that the United States has
not joined the unsuccessful Rome Convention, much becsuse of the low limit,
and it is thinking about withdrewal from the Warsaw Convention for the
Sgme reason.177

If g limit were established, couldn't states supplement it with
insurance, as Sand persuasively pr0poses?l78 Indeed, that suggestion
has found the support of the U.S. Adminisfration which introduced a bill
into Congress to that effect. But the bill has been opposed by the air-
craft operators, who after all would be forced to contend with & variety
of limits, if the practise spread to foreign states. A4 Convention is
supposed to smooth #he difficulties of international flight, not to
create new obstacles, in their opinion,

Would a limit encourage states to provide more air traffic control?

In the ICAO Subcommittee it was argued that states' major concern in pro-
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viding air traffic services was safety rather than liability,179 and we
hope that that is indeed true, Nevertheless, we cannot deny that the
high cost of air traffic services is a curb on expansion. It is signi-
ficant that the U.S. Federal Aviation Agency's budget has risen from 133
Mill, dollars to 717 Mill, dollars in the last decade and that it is be-
coming increasingly difficult to get legislatures to allow more momey

for ATC services.lao Are not the impoverished states the very ones which
should be encouraged to produce better ATC services? Definitely,

And yet we cgonnot rely on the fact that the mﬁney which a limit
might save an impoverished country would be spent on improving ATC ser-
vices, There would of course be no wey for that state to reckon the
difference, and there would be other pressing claims in its budget,

On the comtrary, we can employ the primitive argument of deterrences
if s state knows that its liability is unlimited, it may be induced to
lessen the chance of negligence by improving its ATC facilities.

However, ICAO sets such a high minimum standard on AIC services
for all members of the Chicago Comvention, that it is unlikely that
a state would be operating facilities which were truly inadequate,

A more powerful] argument for a limit on liability is that it avoids
litigation by facilita.ing quick settlements., It is a definite economic
benef'it if compensaetion is paid quickly after the damage has been done.
"Reduction of litigation by offering an easy basis for settlement,'lgl is
one justification for creating a limit. But is is at the same time an
admission that our court system is inadequate, that claims inside of courts
will not be adjudged within a reasonable gmount of time (which in many
cases is true) and that a settlement outside of court for an established
limit is more just (which is many times untrue)s It is senseless to es=

tablish & limit so that our courts will be uncluttered, since one function

of courts is to determine fair awards, and that reasoning might result

in unfgir swardse.
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The final refutation to this, is that in a proof of fault system,
the ATC agency would be so protected that it would undoubtedly insist on
teking the claim into court. This contrasts with the carriers or opera-
tors under the Rome and Warssw Conventions, who are absolutely or presumed
ligble, in g way that favors the claimant, so that a settlement out of
court actually saves both parties money,

If we accept that reassoning, then we can say that just because par-
ties in Warsaw cases tend to sccept the established limit (that the car-
rier almost automatically pays the full limit to the claimant ouside of
court), a precedent is not thus established for ATC liability. Presumed
liability and proof of fault are so different, that the ATC agency almost
certainly would not pay the full linit unless ordered to do so by g court.

Would a limitation on ATC lipbility dissuade states from imposing
charges for the use of air traffic services?182 Approximately 25 states
are reported by ICAO to charge such feea.lsi‘ It scems to the writer that
a limitation would indeed be some deterrence to fees, but that since
these charges are not yet clearly legal, and the problem involves a
minority of states, that would not in itself be a justification for a limit,

Drion writes that "The better position of the passenger in mee~
suring the risk of his death of injury in excems of the average passenger
accident risk" is a justification for a limitation of liability in the
Warsaw Convention.184 In regard to ATC ligbility, then, if a limit 1ig

.fixed, the operator, passenger, shipper or surface owner knows the limit
on potential liability, and can take out as much insurance in excess thereof
as is needed. But certainly it is not a strong resson for establishing

a limit, to aid the passenger with his arithmetic, to help him compute

his own value.
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Limitation of the agency's liability is not needed for the AIC
agency to obtain insurance. The govermuents will in most ceses be self-
insurers, that is, carry the cost of the ATC services themselves, because
the operation is so large end widespread that self-insurance is chesgper.
Only for the private ATC operator will insurance come into question, but
it is noteworthy that none of the govermments reporting to ICAO's ques-
tionneire on their reguletion of ATC mentioned that they required compul-
sory insurance by private ATC Operators.m5 Private ATC operators in
the United States will usually not serve international flights which have

186

to go to large airports with proper custom end immigration facilities,

The o0ld quid pro quo argument for g limitation, that is, limitation

of liability as a counterpart of an aggrevated system of ligbility, is

the most often heard justificetion. It is a vicious circle, with little
meaning, proves Drion.187 The individual claimant, in fact, suffers,
becauge recovery of all the claimants has been limited as is illustrated
by the claimants' frequent attempts to get around the limitation of
ligbility in the Warsew Convention by alleging willful misconduct, There
is no collective user interest in the exchanged limited lighility for pre-
sumed or absolute ligbility.

Air treffic control cannot be considered a catastrophe-risk, that
is,one cannot suppose that accidents will be the rule through its use.
Even if one were to accept this argument, the refutation is that the
risk, borne by govermments, is neatly distributed to the taxpayers. It
is not sustained by small operators, struggling for their existence,

This seems indeed to disposeof the most important arguments favoring

a limitation for economic reasons. Let us turn now to agnother category.
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b, Uniformity of Law as @ Basis for g Limitation

One cannot favor a limitation on liability for the sake of “uni-
formity" without having something specific in mind, One must inquire,
with what should the ATC Limbility Convention be uniform? OConventions
on other forms of transportation? National legislation? ‘Other private
air law conventions? In our casé, those are the only réasonable pos~-
sibilities.

Since we are dealing with international carrisge, automobile and
ragilroad law must be omitted at oncelSQSO we turn to shipping. Should the
ATC Convention establish a limit on ligbility in order to conform with
states' maritime practise of limiting liability?lgo A ship's ligbility
depends on its size, and a harbor's liability is limited according to
a ratio based on its size, and the size of the largest ship using it.191

To apply such a solution to ATC, and, for example, try to measure
the liability of the ATC agency according to the largest aircraft which
it ¢ould service,192 is to presuppose older ATC methods whereby each air-
port had independent gir treffic control services. It does not take into
consideration the national and international character of modern ATC,
Such a system of limitation on FAA's or Eurocontrol's liability would
obviougly be impoassible.

The nature of the ATC A ency is too different from that of the
ship owner, or harbor director, even farther apart than are the ship owner
and the air carrier or operator whom Drion finds to be too removed to make

193

such an analogy useful, If the subjects of the Conventiors do not

resemble one another, any attempt to consciously establigh similerities

is artificial.
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S0 let us turn to the issue of uniformity with national legisla-
tion, One can see at once that two different regimes are of'ten existing
concurrently, one inside, and one outside of a convention. For example,
there is a deep distinction between Warsew and non-Warsew carriage. If
a passenger flies on a domestic flight in the United States, he is not
subject to the limited liability of the Warsaw Convention, but when he
flies on an international flight, although the damage takes place while
he is still inside the United States, he is subject to these limits,
Englend, in fact, decided to apply the Warsew limitsto domestic car-
riage, so obviosusly some authorities believe that there is a need for
unif ormity,

Finglly we discuss the question of whet! er there should be uni-
formity with other private air lgw conventions, Sir Richard Wilberforcel9
at the 1960 Session of the ICAC Legal Committee said that he could not
justify a limitetion of the operator's liagbility vis a vis passengers,
when the passenger was not subject to a limitation of his claim against
ATC., In other words, Wilberforce thought that ATC liability should be
linited in order to conform with the principle of limited liability of
other private air law conventions,

The reaction to these arguments can only be to again question the

abstract unit “uniformity,®

Do we want all private air law conventions
to have a limitation (any limitation?) on damsges? Or do we want those
limits themselves to be uniform?

Naturally, we must reply, any limit will not do, it must be a spe-
cific one, agreesble to many states. If we have disposed of the necessity

for a limitetion for economic reasons, then we can scareely believe that

s limitation is justified as en abstract ideal. We must mean that we

think the limits themselves should be uniform, so that the courts, the
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passengers, the shippers, the carriers - everyone - will know that the
emount of probable recompense per claimant is, say $8,300, whether the
airline or the ATC agency is being sued, or third pérsons on the ground
are involved,

Of course the argument must break down here, becguse there is no
uniformity of limits in private air law conventions, except for such minor
points as baggage and cargo in Warsaw and Aerial Collisions conventions.
There is no single norm with which to conform.

ket us suppose that sll the existing air law and draft conventions
were amended to allow one unifam gmount of compensation, Whet is the
use of that? It simply puts a certsin monetary value on humen life to
which no one individual or state would agree, a clear compromise value,
The cunventions would say, in effect, no matter whom you have lost, no
matter where or how within the realm of air transportation, the value of
that loss is $8,300. The court knows that is not a true value, the clai-
mant knows it, and the defendant knows it. But there is uniformity. We
have simply sacrificed justice for uniformity.

Finally, of course, we can break down the uniformity argument in
a way similar to that employed in our comparison with other transporation
modes. The subjects of the conventions are not similar in more than a
suyerficial way, the air carrier or operator provides transportation for
profit; the ATC agency aids transportation for the public welfare. To
establish a similarity et this point, when so few exist at any other
point, is artificial,

It is surely clear that our ATC Liability Convention must meet

its own needs.
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ce. Sovereign Immunity and Security Arguments for Limitations on Ligbility

States which have not yet waived sovereign immunity might be induced
to accept limited liaebility under the ATC Convention.195 Thig argument
appeared both at the first and the second sessions of the ATC Subcoumittee,
Some states are so anxious to have an ATC Convention, that they are
willing to compromise and to accept a limitation on ligbility in order
to make it more attractive for states which do not now permit themselves
to be held ligble, to join th; ATC Convention.196 However, it seems
doubtful that the few remaining states which practise sovereign immunity
would be induced to change if they were offered limited ligbility for
ATC, because the reasons by which those states justify their immunity are
seldom economic, They are instead thet the king is infallible, or that
it is illogical to make the source of laws liable,

One writer suggests that states should not permit their air power
to be sapped by unlimited payment of claims, because the combined airpower
has important military value.197 The best way of solving this problem
is probably to include a clause in the ATC Convention similar to Chicago
Convention's art, 89 exempting the contracting parties from the obliga~

tions of the Convention in case of war or national emergency,

d, Conclusions of the ATC Subcommittee

A questionnagire asking member states whether they, in their domestic
lgws, imposed limits on the liability of ATC brought back the answers that

none of the 28 reporting member states linited ATC ligbility. Only the

United States reported limited liability under the Wrongful Death Statutes
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of some states. Neither do the international ATC organizations, Burocontrol,
ASECNA or COCESNA, limit their liability. In spite of the answers to

the questionnaire, the majority of the ATC Subcommittee agreed that there
should be a linitation of liability in the ATC Convention,198 some upon

the glim basis that they were willing to compromise in this respect in

order to make the Convention more attractive to others. @&lthough compro-
mises may indeed be necessary to make conventions work, it is not clear

why that middle group did not swing in the other direction. In general,

it is odd that a majority of states' international policy would be such

a contrast to their national practices and policies.

The writer submits that gince the ATC agencies are offered such
court protection under a proof of fault system, that it is unfair to further
weight the scales sgainst the claimant and make the chances for just re-
compense s0 slim, that it is not worth the claimant's time to pursue it,

owever, since the ICAO Subcoumittee's decision has so far been to
establish a limit, it is only fair that a discussion which purports to
cover the igsues, should include an investigation of what a limit should

be, if one were established.

4, What Should be the Limitation on Liability
in the ATC Convention if Limits are Desired?

If it is decided that liability should be limited, one must ask
more questionst Are any of the limits in existing private air lew con-
ventions and dreft conventions applicable, or must new limits be estab-
lished? Should recourse actiong Jf air carriers and cperators against

the ATC agency be limited? fihat laws will govern the recourse actions

of ATC agencies against the air carriers or operators?
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In all of these questions one danger is apparent: Circumvention,
The claimant will alwavs try to place his suit under the convention which
yields him the most certain return, unless his chances of recovering the
higher award are very good, If the ATC liability is limited, he will
almost always turn to the Warsaw and Rome Conventions, If ATC liability
is unlimited, and the claimant's chances of proving the agency at fault
are better than 50%, the claimant may risk the proof of fault procedure
in the hope of a higher award. If his suit then succeeds, the chances are
that he has produced such conclusive evidence of the ATC agency's fault,
that a recourse action by the ATC agency against the private air carrier
or operator would not be successful. On the other hand, the private air
carrier's and operator's recourse suit.s against the ATC agency would not
involve unreasonable amounts, because they could not hope to recover more
than the damage costs originelly paid by them to their claimant.

It seems to the writer that the passengers, shippers and third
persons on the surface are better served by unlimited ATC liability;
their presence in court may thus be worthwhile, The airlines are better
protected, because unlimited ATC liability will draw some suits awgy from
them. And the ATC sgency is well protected in its proof of fault proce-
dure, where the airline has no better chance of proving the ATIC agency at
fault in a recourse action then the direct claiment would have had.

This leads us right into the issue of causal relationship. No
matter where g claimant places his suit, he must show that the defendant
caused the damage to happen, The claimant thus assesses his chances of
proving causal relationship. If he has a 25% chance of showing that the

ATC agency caused the damage, and 75% chance of showing that the air-

line pilot caused the damage, he will sue the airline, eventhough the
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ATC Convention has unlimited ligbility. The airline in a recourse action
has only that seme 25% chance to show that the ATC agency caused the
fault, It is not until the claimant's chance of showing causal rele-
tionship are better than 50% that one cen suppose he will take the risk
of a proof of fault system.

Now we turn our attention to how g choice of limits will affect

the ATC Liability Convention.

a., Limits of Existing International dir Law Conventions Directly 4ppli-~
cable, or as a Guide.

The 1limits found in the Warssw Convention and the Hague Protocol

are (One dollar = approximately 15,15 gold francs)

WARSAW (Art. 22) HAGUE (Art. XI)

125,000 gold francs
($8,291,00)

250,000 gold frencs
($16,582.00)

Each Passengers
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sPassenger himself': s (8331.64)
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. The limits of the ROME CONVENTICN (Art. 1l1) ares

H
Each Person Killed or Injureds 500,000 gold francs

s 168 % S0 S8 oo

a) 500,000 gold francs ($33,164,00)
for gircraft 1,000 kg. or less

sCompensation for Damage

sto Bach Adircraft:

s

b) 500,000 gold francs ($33,164,00)
plus 400 gold francs ($26.40) per
kge for aireraft 1,000-6,000 kg,

¢y 2,500,000 gold francs ($165,820,00)
plus 250 gold francs ($16.50) per
- kg. for aircraft 6,000-20,000 kg.

d) 6,000,000 gold francs ($397,468,00)
plus 150 gold francs ($9.90) per
kgo for aircrafg 20,000 -~ 50,000 kg.

e) 10,500,000 gold francs ($696,444,00)
plus 100 gold francs ($6.60) per kg.
for aircraft 50,000 kg. and up.
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The AERIAL COLLISIONS DRAFT CONVENTION (art. 10) has adopted and
included the Warsew limits (Art. 22) as amended by the Hague Protocol

(Art. XI):

H
$Each Person Killed,
tImpaired or Delayed:

250,000 gold francs
($16,582,00)

5,000 gold francs
($351.64)

Objects carried by a Person

e 90 20 S8 |80 W0

s
$Baggage ,Cargo, Mail Delayed,
tDamaged or Lost:

250 gold francs per kg,
($16.50)

Its "proved value" at time of collision
or cost of repairs, or replacement,
whichever is lesast,

amage to Other Aircraft:
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Loss of Use of Other Aircraft : Not more than 10% of "proved value" gt
time of loss
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b, Direct Actions Agsinst the ATC Agency

There are three ways to determine which limits might epply to an
ATC liability Convention., In the first place, one can adopt the limits
of existing private air law conventions, which have been laboriously agreed
upon. In the second place, one can modify those limits with schemes that
might interest wealthier states. Thirdly, one can establish new limits.,

The advantage of using the old limitzxis that they have the backing
of the majority, though not necessarily the most powerful, states,
Significantly, one member of the ATC Subcommittee wanted limits to be
four times higher than the present limits in the Hague Protocal, which
he considered inadequate.aoo The Hague Protocol is the most updated
version, but since its limits are partislly found in the Aerial Collisions
Draft Convention, one would ssy that the Draft Convention would apply
tos Persons killed, impaired, or delsyed (also Hague): objects carried
by a person (also Hague); Baggsge, cargo, mail delayéd, demsged or lost
(also Hegue); and damage, or loss of use of aircraft. The Rome Convention
would apply to gurface damage.aol

Another way of utilizing the old limits is to simply ssy that the
limits of any other gir law convention which pertain to the situation,
and to which the ATC member state belongs, shall apply.202 For exemple,
if surface damsge were involved, and the state were a member of both the
Rome and ATC Conventions, then the Rome limits would apply. The defects
of that are too obvious, Depending on which membership a state held, the
foreign claimant might or might not be subject to a limit., There would

be no certainty,

The major defect in applying old limits, under any guise, is of

course that they are too low to be acceptable to certain influentigl states,
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Much of the Subcommittee's discussion at its Second Session concerned a
scheme whereby, although states agreed to limitations of liability for the
ATC Convention, they would be free to stipulate that they, themselves,
would pay more then the limit., This would cause other air law conventions
to represent minimum limits, The Subcommittee agreed on this solution.ao5
This writer rejects it, States would have no great interest in volun-
terily raising the limits on compensation for damages paysble to foreign
air carriers, operators or third persons on the surface, since their own
air carriers, operators and third persons on the surface would be outside
the scope of the ATC Convention, and there would bevno certainty that their
citizens would receive like high compensation gbroad. Only nationals
using foreign planes, suffering damage from the ATC of their national
state would be interested in such a scheme, and passengers do not lobby
very effectively.ao

Entirely new 1'1mit9205 would of course cause much dissension and
involve new econcmic surveys, bui three conditions might warrant a study
of such changes: If the world's, or a substantial part of the world's,
ecﬁnomic situation had altered since the last limits were edopted; or if
the ATC agency, being goverment owned, could not be compared to private
air carriers or owners; ar if the limits should be different becasuse AIC
wgs adopting a proof of fault system,

In the first case, we can say that the Aerial Collisions Draft
limits were discussed as recently as 1964, and no majority move was made

to change them.206

80, although one might argue that' the standard of
living in most western aviation states has improved since 1955, when the
Hague limits were set, the argument must contimue that the dissatis-

faction with the present limits is not world-wide., It is the attitude of

a minority of strong stategs. This did not seem to justify for the other

members of the ICAO Legal Committee revision based on a chenge in the
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world's economy,

“he second srgument, that since ATC is government owned, it can
better afford high limits than can private air carriers or operators, may
be true, It theoretically has the resources of every tax-psyer in the
nation (although this doesn't account for how wealthy those individuals
may be, or what other claims the budget mekes), whereas the private opera-
tor is limited to resources from stock holders, mortgage holders, and pro-
fits made by efficient operation, However, we can argue that if the car-
rier cannot pay for its negrligence, its existence is against the public
welfare,

The better argument is that the private carriers and operators
are presumed or absolutely liable, whereas the ATC agency, which is pro-
tected by the proof of fault system, will not be lisble so of ten, and will
better be able to pay higher claims on the few successful suits.

Ideally of course, the sole test of compensation should be the
damsges suffered, not the defendant's ability to pay.207

Finally, we must conclude that any limit adopted would cause
some states to abstain from signing the Convention, It is perhaps a mat-
ter of weighing whether the Convention should be attractive to a majority

of states, however small their avigtion interests may be, or a minority

of states which form the hub of the world's aviation activities,

c. Recourse Actions Against the ATC Acency

If direct actions are limited in the Convention on ATC liability,

the drafters have a choice of limiting or not limiting recourse actions,

208

Unlimited recourse actions could cause the ATC agency to suffer,




Imagine, for instance, that a foreign non-Warsew airline crgshes over
Frence. If the negligence is not obvious, the passenger may sue the non-
Warsew airline and recover an unlimited amount. The airline, believing that
it can prove ATC negligence, sues BEarocontrol, which we imagine to be
a member of the ATC Ligbility Convention, and recovers full (unlimited)
compensation., It is the ATC agency which must bear the difference between
what it would have pmid the passenger in a direct action subject to limits,
and what it finally had to pay in an unlimited recourse ection,

Therefore it is most reassonable that recourse actions be limited,
Does any injustice thus result? Yes, but not to the ATC agency. The
situation is just reversed, thét is, the passenger, shipper or third
person may sue the foreign non-Warsew airline and recover unlimited com-
pensation, Then the non-Warsaw airline, in a recourse action against the
ATC agency, cannot recover the full amount, but is subject to a limit,
The non-Warsaw airline must bear a loss for damsge which the ATC agency
caused, This situation would be rare, for mcst states sre members of the
Warsaw Convention.

If the ATC Convention’s limits were lower than those of other pri-
vate air law conventioné, the air carrier or operator might suffer in a
recourse action, But the possibility o such low limits being established
is most unlikely. Thus we can sey that if a limit were created for direct

actions, it would be most just to similsrly limit recourse actions,

d. Recourse Actions by the ATC Agency Against the Air Carrier or Operator

A reverse situation exists when the air carrier's or operator's

ligbility is limited under an gir law convention, but the ATC Convention
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has a higher limit or no limit at a11.209 One argument is that it is

to the advantage of the claiment (passenger, shipper, third person on

the surface) to avoid the limit of the other convention by bringing the
action against the ATC agency. The ATC agency would then bring a recourse
action against the air carrier or operator, thus suffering, by being sub-
ject to lower limits, It would have to bear the difference between

what it had paid the claimant and what it could recover from the airline.21o

If a limitation on liability of the ATC Convention were the same
as that of the air carrier's or operator's liability, then one could not
construct such a problem,

Another solution would be to apply the air cerrier's or opergtor's
limitation to potential recourse actions only, in order to avoid the
circumvention, Or, to carry the argument further, open the ATC Conven-
tion only to recourse actions. This, of course, is highly impractical,
for then few suits against the ATC agency would ever be brought to court,
For instance, if the ATC agency were clearly at fault, a cleimant could
not base his suit sgainst the air carrier. He woulq gimply not be able
to present his claim anywhere,

But if proof of fault, combined with no limitation on liability,
were the system adopted for the ATC Convention, the number of recourse
actions would be substantiglly reduced, The proof of fault system shows
its strength here., It throws up a barrier against claims which are po-
tential recourse sctions, because it encourages passengers, shippers and
third persons on the surface to recover with less difficulty using the
presumed liability of the Warsaw Convention and the absolute liability

of the Rome Convention, Otherwise, the claimant would have to prove the

fault of the ATC agency, and this is not easy. If he succeeds, however,
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it is unlikely that the ATC agency would have sufficient cause for a re-
course action. Combined with unlimited liability, a proof of fault system
avoids conflicts with the limited liability of other conventions by cancel-
ling a claimant's temptation to recover indirectly. It discourages
circumvention, It encourages claims to be settled th one action,

A golution to the problem of recourse actions is one prepared by
the United States for the Fourteenth Session (1964) of the Legal Committees
a consolidation of air lww conventions., In a consolidated air law conven-

211
tion, almost all claimgs would be in the form of direct actions.

In regard to recourse actions under such a conwentibn!és the
U.S, proposea, we would be interested in the exploration and
possible developments of a system without alimitation, in which
recoveries would be based on proof of fault, and dsmages ep-
portioned in relastion to the degree of fault of the variocus
tort feasors.
It should be noted, however, that the United States omitted the Warsaw
Convention from its consolidation proposal. To diminish recourse actions
by consolidations, it is imperative that the Warsew Convention be included,
since its liability limitation would usually be related to recourse actions.
The writer wishes to acknowledge that ATC agencies can be involved
in recourse actions against parties such as the Weather Bureau, AIC em-

ployees, manufacturers of ATC equipment, which are not governed by other

air law conventions; but they fall outside the scope of our discussion,

e, Conclusion

When the subject of limits is introduced, one point leads to another,
Each argument is composed of so meny variebles, that it is difficult to

build one idea upon gnother. The structure masy collspse if you remove

one brick, change one factor,
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Therefore, several problems have not yet been touched, For instance,
having maede the decision to establish limits, the Subcommittee must deal
with their correlation. Should a claimant be asble to recover a total
of more than the carrier's or operator's applicable limits?212 That is,
should he be subject to a cumuletive system of limits? Im;gine, for
instance, that two different ATC agencies are at fault-for a collision
in which the claimant lost his wife. Can he sue both agencies in dif-
ferent actions and recover twice, that is, double the limit, for that one
loss? A no-limit system of ligbility of course does not have this
stumbling block,

Another question is whether direct actions against ATC should have
priority over recourse actions.214 Thig gituation would probably not
occur because any air carrier or operstor acting as a claimant in a re-
course action against the ATC, would include his own demages, at least
the cost of the first action, as a direct claim, together with his recourse
claim,

We have here discussed only the most significent iasues, to illus-

trate the neature of the problems which arise with each new argument,
5¢ ATC Forfeiture of Limitation on Liability

Which of the other international private air law conventions
provide the best guide to forfeiture of limitations in the ATC Liability
Convention?

Thebair carrier or operator forfeits limitations of his liability
if he fails to comply with the requirements of the Warsaw Convention, or
215

in case of his willful misconduct,

Under the Rome Convention, the limits are forfeited if the plaintiff

proves deliberate act or omission by the operator, his servants or agents
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with intent to cause damage, or if a person takes a plane wrongfully and
uses it without the consent of the persons entitled to use it (Art. 12).
The Aerial Collisions Convention (Art. 11) adopts part of the
216 . 217
Hague Protocal, end part of the Rome Convention,
The Hague Protocol provides the best forfeiture clause, writes
218
Prof. Rinck mthoritatively, and this writer agrees. If a limitation
of liability is placed in the ATC Convention, the limits should be
forfeited,219
...if it is proved that the damage resulted from an act or
omission of the carrier, his servants or agents, done with'.
intent to cause damage or recklessly and with knowledge that
damage would probably result; provided that, in the cgsé of

such act or omission of @ servant or agent, it is also proved
that he was acting within the scope of his employment,

. 220
Only this forfeiture clause should be necessary.

6o Sunmary of Parties Which May Bring Actions and Parties liable

Earlier we discussed in deteil the claimant- and defendent-minded
groups,zaland the time has come to taske another look at them within the
freme of & special Convention on ATC Liebility,

Everybody who su.fers injury from ATC negligence should be en-
titled to bring action. This includes a) the crew, b) the passengers, c) the
aircraf't owners, the operator, and the air carriers, d) the shippers and
recipients of freight sent by aircraft, e) aircraft mortgage holders,

f) persons on the surface, g) persons having contractual relationships
with the operator, concerning later use of the aircraft, and h) other

more remote persons who may suffer indirect damage,

In regard to the last claimants, some countries are more peruig-

sive than others. It is possible that the ATC Convention may need a
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gspecific limitation on remote claims in order to avoid variance among
jurisdictions.222

More particulerly, claimants should include any injured individual
who comes within the scope of the OOnVention,225 and anyone claiming
through him, For example, if a person has been killed by ATC negligence,
possible claimants should include 1) the spouse of the decedent, 2) e
parent of the decedent, 3) a child of the decedent, 4) or a relative by
blood or by marrigge, who igs a dependent of the decedent,

Additionally, persons holding shares or having similar evidence
of ownership in a juristic person (corporation) which has suffered injury
by ATC negligence, may present a claim if the juristic person itself has
failed to do so. A claim which occurred before the death of & claimant
should be permitted to succeed to his heir, end if a claim hss been as-
signed, then the azsignee should be able to present it.224

The writer disagrees with the ATC Subcommittee's recommendation
that the ATC Convention shiuld not enumerate the parties entitled to bring
actions. The states have varying provisions concerning who may bring suit,
and since a lawsuit for ATC negligence will always be brought in the
state providing ATC, it is necessary for the claimant's protection to
provide the local court with rules.

The parties which may be liable are a) governments and their agen~
cies, b) politicml subdivisions supplyimg ATC, c¢) private AIC operators,
d) internationsl ATC orgainzations, e) servants of ATC agencies, and

operators, and f£) the manufacturers of ATC equipment.

The next pertinent question concerns what defenses the parties

ligble can use,
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7. Defenses in Case of Liability Based on Proof af Fault

Bach system of ligbility - absolute, presumed liability, and proof
of fault —- would bring its own defenses. We will discuss those con-
nected with Proof of Fault, since that seems to be the system which will

probably be adOpted.225

a. That No Causal Relationship Between the ATC Agency's Act or Omission,
and the Injury Bxisted.

this defense, listed by the Subcommittee, should be refined to
read that the ATC agency's act or omission was not the proximate cause
of the injury, because the ATC's fault may have been g contributing cause,

but not the important, decisive event, as illustrated by Johnson v United

Statea,226 where the ATC agency's negligence in failing to separate a
light plane from the turbulence of g large jet was a cause of the crash,
but not the proximate cause, and the ATC agency was not held liable,

If a defendant ststed that no causal relationship had been estab~
lished, he would mean that the injury hed been cgused by fault of third
party. This would be one way of showing lack of ceusal relationship,

The ATC Subcommittee's recommendation that fault of third party not be
permitted as a defense, gince the ATC can recover in recourse anyway227 is
not well based, both because it would deprive the defendant of a wegpon

in disproving causal relationship and because it would result in un-

necessary recourse actions,

b, Contributory Negligence by the Plaintiff

This is a common defense to fault liagbility. In some states, as

in the U.S.A. where it is a general rule, contributory negligence will

destroy the plaintiff's csse entirely. In other mtates, contributory
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negligence results in a reduction of the amount to be paid in damages
in proportion to the percentage of the damage which was caused by contri-
228
butory negligence,
It ig recommended that Art. 6 of the Rome Convention be adopted.
It provides for mitigation of demages in cese of contributory negligence.
Art. 6, unlike Art. 21 of the Warsaw Convention snd Art. 6 of the Aerial

Collisions Draft Convention, does not leave the determination of miti-

gation to national courts, but creates an international standerd.

¢, Force Majeure

The Subcommittee describes this defense as being that the injury was

caused not only by the ATC agency, but also by force majeure. Stated

thus, an enalogy to maritime practise is drawn, where a master's liability

could be reduced in proportion to the amount of the demage which was caused

by force ggjeure.229

This defense was rejected by the Subcom-.ittee at its Second Ses-
sion.?ao The writer would of course allow the complete defense of force
majeure, but an apportioned system analogous to sea law is discouraged
in conformity with the previous discription of differences between liability

of ship owners and ATC, In force majeure the operator is helpless. If

the ATC agency complicates an already difficult situation with errors
of its own, it would swing the csse into the realm of contributory negli-

gence,

d, Waiver of Liagbility by the Plaintiff

251 If the

This is the last defense listed by the Subcommittee.
ATC ggency includes a waiver of ligbility in a contract with the plaintiff,

as for example in the United Kingdom, the ATC agency would be released

from all future liability.
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The United States considers ATC waiver of liability to be against

public policy. In Air Transport Associates, Inc. v United States., the

ATC agency had negotiasted such g release of ligbility with the aircraf't
operator. The court held that the release was void because it was ggeinst
public policy and gave a judgement for the plaintiff.252 The Warsaw
Convention, Art. 23, states that any p:ovision tending to relieve the
carrier of ligbility shell be void.

It is recommended by the writer that waiver of liability not be
included in the ATC Convention, as a defense, because it is in direct
conflict to the purpose of the Convention, the permission and regulation

of liability.

e, Voluntary Acting in an Emergency

The Subcommittee incidentally indicates that this would be an ATC
defense, Humanitarian acts by the ATC agency have been mentioned earlier,
2
and we there decided that such negligence should not escape liability. 53

Voluntary acting under emergency situations should therefore not be stated

as a defense to ATC liability.

f. Plaintiff's Assumption of Risk

This was not mentioned by the Subcommittee, but should be included
as an ATC defense to ligbility. The plaintiff may, for instance, have
known of the negligent operation of an airport beacon, but decided to

land anyway. He would thereby have assumed the risk.

ge Violgtion of Terms of the ATC Convention

This can certainly be added to the Subcommittee's list of permissible

defenses to ligbility, for just as it istrue that s member state, within
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the jurisdiction of which the plaintiff was claiming, way violate the
Convention, the plaintiff himself might fail to comply with the obli-

gations imposed upon him,
8. Security for ATC Liagbility

A detailed system of security for the operator's liability is found
in the Rome Convention (Chapter III) in order to insure payment of surface
damage caused by foreign carriers,

Is o system of security necessary to insure that ¢laimants are paid
for damages covered by the ATC Convention? Government operated ATC does
not need to be so secured, and that removes by far the largest part of
the air traffic services from serutiny. In regard to liability of inter-
national ATC organizations, the states which signed those enabling conven-

234
tions would be secondarily lisble. Insurance of security would not
be needed in this case, either,

Then we must consider how the private ATC operator will pay demages
for ligbility incurred under the ATC Convention, The Subcommittee repeats
its interesting argument that Member States of the Chicego Convention uay
not escape liability for ATC functions which they have undertaken to pro-

2
vide in compliagnce with art. 28, 52
It appeared to be argusble whether a state which undertekes
under Article 28 of the Chicago Convention vis a vis other
states technical responsibility for providing aeir traffic con-
trol servicesin accordance with ICAO procedures oould properly
aveld under internationsl law legal liability towasrds privete per-
sona in case there was negligence in the performance of the
services.

If a member state delegates performance of Art. 28 functions to

a private ATC operator, then the state is clearly liable, meaning that no

ingurance for these delegated duties is ncessary.
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Remaining, are the private ATC operators which provide ATC functions
under license and subject to inspection by their national governments.
Should they be required to furnish security? It has been shown that
internationsal flights infrequently land at privately owned airports. The
few private ATC operators might incur a risk of demage in giving ATC to
foreign planes passing above, but it is less justifisble to require in-
surance &r deposit of security of private ATC operators, who may never
expect to service a foreign plane, then it is to demgnd insurance or

236
security from foreign planes.

The lack of urgent need for ATC insursnce or security deposits
is brought home by the statistics gubmitted by member states to the ICAO
Legal Committee., None of the twenty-eight reporting states require
ATC gservices within their boundaries to furnish security or insu®ance.

If member states of the ATC Convention were to remain as guarantors
of claims against the private ATC operator, or were to permit claimants
to sue the state for damage caused by fault of any AIC operator within
the state, or were to be required to impose compulsory liability insurance
on all ATC operators, the state would be forced to assume additional ATC
burdens, the less onerous of which would be enforcing thet the ATC opera-
tor had liability insurance, That solution would not be popular with the
ATC operators who are rarely attempting to reap a profit. A4ny one of these
solutions could, in fact, dissuade a state from joining the ATC Convention,

One may also ask the question of whether insurance of the private
ATC operators is at all necessary, whether the risk involved is of any
consequence? If the chance of foreign planes landing at private airports
is very smali, the possibility of negligent control is proportionately

small, Faulty information and instructions to passing foreign planes

would normglly be flight information or air traffic advisory service,
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from which it would be difficult to recover under a proof of fault system,
The chance of proving the private ATC at fault is even less then the chance
of a private ATC agency servicing planes,

On the other side, it can be argued that since a small risk does
exigt, it is desirable to require liability insurance of the private
ATC operator, in order that he may remain g solvent defendant, and also
for his own sake, to have his risk widely spread by insurance.

8ince the Chicasgo Convention obligates states to provide air ttaf-
fic services, Member States reasonably should have some interest in good
performance,

The ATC Convention would fail in spirit if it could not insure
that ATC-caused damage is paid. It wust therefore compel that the damages
caused by the private ATC operator are paid by him, and if he cannot pay,
then someone else must be found; the logical "someone else" is the ATC
operator's national state, which can either assume or guarantee the claim,
or compel the ATC operator to insure. Under any circumstances, it remains
the responsibility of the national state of the ATC operator,

Since ATC is supplied by government agencies in gll the significant
aviation states, the states which might be held responsibile for the damage
of their private ATC operator, would merely be put on equal footing with
the states which themselves supply ATC, In this respect no injustice
would occur,

Since proof of fault makes the chance of loss small, the burden
on the ATY operator's state would be proportionately small.

Unlimited liability under the AT@ Convention would strangely argue

in favor of compelling liability insurance, or govermment puarantee, or

government sssumption of the entire lisbility incurred under the Convention,
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Other member state's interest would merely be that their claims
were paid. It can therefore be left to the individual member states to
arrange how this is to be accomplished; but ultimstely the state must
remain liable,

The writer recommends that a provision be included within the
Convention whereby states can guarantee that the ageuncies which perform
ATC gservices within their national boundaries will be able to pay for the

consequences of their negligence,

9. Jurisdiction

& great benefit of an international air law convention on ATC
liability is that it would provide a forum where the court cannot refuse
to consider the plaintiff's claim.

In weighing which fora should be open for a claimant under the

ATC Convention, it is useful to look at its predecessors in private
internationgl air law,

The Warsew Convention (Art. 28) permits the plaintiff four choices
of foras

1) The court of the domicile of the carrier
2) The carrier's principal place of business

3) Where the carrier has a place of business through which the
contract of the carriage was made

4) The court at the place of destination.

Alteration of these rules is not allowed.239
Art, 20 (1) of the Rome Convention provides only a single forum

for the claimant's suit ~- the courts of the contracting state where the

damage occurred. The parties may agree on a different forum, but the

drafters provided the single forum because the wanted to protect the limi-

tations onliagbility of the Convention, They feared that the overall
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limits might be exceeded if the same incident were brought to trial in

240

several fora, where separate courts might not consider themselves bound
to adjust awards within the limitations.241

The United States declares openly that one of its four objections
to joining the Rome Convention is the single forum solution.2 2 In Prof,
Rinck's opinion, the main regson why the Rome Convention has failed to
gain g wider acceptance is the single forum provision,245 and he recom-
mends that the domicile of the operator at least be included as an approved
forum,

Under the Draf't Convention on Aeriaml Collisions, the plaintiff msy
choose between:

1) A court of any contracting state in which the collision or
interf'erence occurred.

2) A court in any contracting state in which the defendant
has domicile

3) A court in any contracting state where the defendant has his
principal place of business,

The Subcommittee mentioned the following possible fora in which a
claimant might wish to bring his suit against an ATC agency.244
1) The plaintiff's own domicile
2) The air carrier's or operator's domicile
3) One of the air carrier's places of business
4) The destination of the passenger or freight
5) The place where the damage occurred.

6) The headquarters or domicile of the ATC agency

7) The place where the particular ATC unit in question performed
the faulty service,

The claimant's best choice would be the forum where he could join all the
defendgnts, But government operated ATC agencies would be reluctant to

permit themselves to be sued in a foreign forum, preferring the place where

it has its hesdquarters or domicile, The Subcommittee thought a government
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operated ATC agency might also allow itself to be sued in a foreign state
where it has ATC units stationed, particularly if the action were brought
in the one foreign state where the ATC unit causing the damage was located.
Another serious possibility was the foreign state where the fault of the
govermment ATC ggency occurred,

The United States, in a proposal to the Legal Committee, however,
discarded the two last choices, and very markedly suggested a single
forum, "With respect to the suits against the air traffic control agencies,
the plaintiffs might bring their actions before a competent court of the
contracting state which provides the air traffic control service concerned?ft5

At the Second Session of the ATC Subcommittee, there was finally
agreement to eliminate all proposals except a single forum, that of the
state where the ATC agency crusing the damage vas located.246 The great
danger of a single forum method for the ATC Gonvention is that no one
court may have jurisdiction over all the defendants,247 but it would be
very difficult to persuasde states to permit themselves to be sued in a
foreign jurisdiction., & sgingle forum solution then resultss the domicile
of the state's air traffic control agency.

The Subcommittee suggests that privaete ATC bodies such as munici-
pal, corporate or private ATC agencies might be made subject to suit in
foreign jurisdiction.ZAB- The number of potential actions against private
bodiés is so negligible that it appears unreasonable to make this ex-
ception from the main rule,

In regard to international ATD organizdions, the Subcommittee
reasoned that they could be considered legally present both in the state
of their headcuarters and in each member state. Therefore, it should be

possible to sue Eurocontrol, ASECNA and COCESHA not only at their head-

quarters, but also in each Member 8State, regardless of where the incident

took place.2
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The writer recommends that in order to give the claimant the pos-
sibility of suing an ATC agency in a foreign forum when it so agrees,
the Rome Convention's provision that the parties may agree to bring the

220
action in the courts of any other contracting state should be adopted,

10, Period of Limitation

A two year period of limitation has been uniformly adopted by the
Warsaw Convention (Art. 29), the Rome Convention (Art. 21) and the Draft
Convention on Aerial Collisions (Art. 15), It seems ressonable to make
the same time limit applicable in the Convention on ATC Ligbility com-
mencing on the date of the incident which csused the damsge.

The grounds for suspension or interruption of the period of limi-
tation should be determined by local law, but should not ex eed three
years from the date of the incident whichceused the d@nage.25l

Only the Aerisl CollisionsDraf't Convention has veriods of limitation

252

regarding recourse actions, Iy permits the two and three year periods
above to be prolonged so that anyone who wishes to bring a recourse action
has six months in which to do so coumencing on the date that the Convention
permitted him a recourse action., 8ince recourse actions, both by and
egainst the ATC agencies, esre a problem in the ATC Convention, it is also
reasonable to adopt this provision,

The ATC Subcomittee alsc considered whether the periods for noti-
fication of claims found in the Rome Convention's Art. 19 be adopted by
the ATC Convention.255 Art, 19 provides for a handicap if the claimant
fails to notify the defendant of the claim within six months of the date

of the incident which ceused the dsmage. The handicap for failure to give

notice is that the priority of the defendant’'s award is postponed until ,fter

all other cleims gecrued during the six months period,
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To this provision, the ATC Subcommittee would consider adding that
an additional six months period within which to notify other parties of
its intention to file recourse actions, be established. These provi-
sions are not found in the Warsaw Convention., The Hague Protocol, which
is subsequent in time to the Rome Convention, did not add them to the
Warsaw rules. The Draf't Convention on Aerial Collisions, reworked as
late as 1964,does not irclide them. It is convenient to have knowledge
of claims in order to make financial preparations. But the handicsgp
of postponed priority of clgim is of no consequence in regard to govern-
ment ATC liability, becsuse governments would rarely be forced into
bankruptey by being held ligble for ATC negligence.,

It is perhpps>better, then, to omit a period for notification of

claims, while including the overall two year period of limitation,

Conclusion_to Pert IIs Special Convention on ATC Ligbility

Before drafting a Convention to regulate ligbility of ATC aegencies,
one must make a careful choice of systems,

The vriter has urged adoption of g proof of fault system combined
with unlimited ligbility, based on tort,

Additionally, he has suggested that waiver of liability and volun-
tary acting in an emergency not be allowed as defenses, but that plein-
tiff''s assumption of risk, and violation of the terms of the “Yonvention,
be substituted,

The writer believes that states should ultimately be liable for

any private sgency which perforas ATC in accordance with the state's
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Chicago Convention Art. 28 obligations, and that it may be useful to pro-
vide in the Convention that governments will guarantee awards,

The writer would like to see a large choice of fora, but believes
that a single forum may be necessary to encourage states to join the Con-
vention, since governments do not like to be sued in foreign courts.

He would, however, urge that a provision be made permitting litigahts to
agree outside the Uonvention on another forum,

And finally, the writer favors adoption of the two year limitstion
on claims, in conformity with the other international private gir law
conventions,

Now we must lif't ourselves out of the special convention frame-

of-reference, and consider the possibility of regulating the ATC subject

matter in other ways,
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Part III

ALTERNATIVES TO A SPECIAL CONVENTION ON ATC LIABILITY
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4, AMENDING OTHER AIR LAW CONVENTIONS,

CR CHANGING THE AERIAL COLLISIONS DRAFT CONVENTION

Dr. I.H. Ph, de Rode~Verschoor of the University at Utrecht believes
that it is simpler and more prectical to smend an existing air lew con-
vention to include ATC ligbility, than to embark on a special convention.1
The suggestion merits our attention.

In order to see which problems are involved, and how serious they
would be, we will look separstely at the Warsaw, Rome and Draft derial
Collisions Conventions, using the following methodt 1) Will an amendment
be necessary to include the subject of ATO liabilitys If so, what prob-
lems will be encountered in adjusting, 2) the separate subjects, 3) the
scope of the convention, 4) the system of liability, 5) the limits on
liability, and 6) jurisdiction, After thus analyzing each convention,
we will decide whether that spproach to regulation of ATC ligbility is
usueful,

Rather than compile an exhaustive ligt of details which would thus

be encounted, the writer hopes to use these factors to strike at the heart

of the issue of amendment,

1le The Warsagw Convention

Cen ATC ligbility be incorporated without radically altering the
Warsaw Convention? The ICAO Subcommittee discussed the possibility of
looking at the ATC agency as if it were the servant or agent of the car-

2

rier, and in this wey obtain the protection of the convention, The

ides was correctly not debated for long, becsuse only by enployment

contract could such a relgtionship exist., Only in case the gir carrier
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also operated ground ATC services for its own planes could the lisbility
of the ATC agency fall within the Warsaw Convention. This would not nor-
mally be the situation,

Changes in the Warsew Convention are therefore necessary in order
to accomodate ATC liability.

Most significant is the difference in subject matter. Not only
is the ATC agency sufficiently different from an air carrier or operator
to justify separate conventions, but the role of general aviation is one
which is entirely forgotten in considering such an smendment, The Warsaw
Convention applies only to "internstional trensportation of persons,
baggage, or goods by aircreft for hire, and gratuitous transportation
performed by an alr transport enterprise, The explosive growth of
general aviation IFR flying has been emphasized. The important part which
it pleys in international aviation has been stressed., It is therefore
impossible to exclude from regulation of ATC liability all use of aircraft
by corporations, firms, and individugls for their business or pleasure,
In the United States, the lesder in this field, only about 1/5 of general
aviation is flown "for hire."5 Operation of small aircraft for pleasure
and personal transporation forms the most rapidly gpowing category of
flight,

The very scope of the Convention would have to be extended from
"international transportation® to include supply of air traffic control
services, .

The Warsaw system of liability would be affected, for in that
Convention there exists a presumption that the carrier is at fault, thus
foreing it to prove that all necessary measures have been taken to avoid

the damasge, or that such measures could not possibly have been taken {art.

20). However, since it is sgreed in the ICAO Subcommittee that ATC lig-
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bility should be subject to a system based on cleimant's proof of fault,
the Warsaw Convention would have to incorporate the additional liability
system,

This study has attempted to justify unlimited liability, and al-
th&ugh limitation of damages is favored by the ICAO Subcommittee, there
exists substantial pressure for limits higher than those of the Warsaw
Convention, or even of its smended version, the Hague Protocol.5 Agree-
ment on the limits of the Hague Protocol is, in fact, 80 uncertain that
establishment of separate limits for ATC liability remain a distinct
possibility. That would require yet gnother gmendment of the Warsaw
Convention,

In regard to jurisdiction, the Warsaw Convention has four choices
of fora where the action for damsges can be brought (Art. 28 ). 8ince it
is possible that the ATC agency could not be joined in a suit in any one
of these fora, an amendment of Art. 28 would also be necessary.

This brief examination of the Warsaw Convention indicates that sub-
stantial changes are necessary to work in ATC liability., The inclusion
of new subject matter and an additional liability system would create
undesirable tension among members of the otherwise successful Warsew
Convention, There are clear objections to attaching ATC ligbility

amendnents,
2« The Rome Convention

Is surface damage caused by ATC negligence presently recoverable
under the Rome Convention? &rt. 23 states that "this Convention applies
to demage contemplated in Article 1 caused in the territory of a contrac-

ting state by an aircref't registered in the territory of another contrac-

ting state,

Art. 1 merely speaks of causation, not of fault:
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Any person who suffers demege on the surface shall, upon
proof only that the demage was ceused by an aircraft in
flight or by any person or thing falling therefrom, be en-
titled to compensation as provided by this Convention,
Art. 2 makes the operator the object of the Rome Convention; however,
"control of navigation® is an element in the definition of “operator,"
that is, if control of navigation is retained by the person lending or
leasing a plane, he is the operator, By stretching the langusge, it might
be argued that if control of navigation is essumed by the ATC ggency, as
happens more and more frequently, then ATC could be brought within the
scope of the Rome Convention as an operator. The definition of operator
as "the person who was making use of the aircraft at the time the damage
was caused," is sufficiently imprecise to permit this kind of argument.
But that position is vulnerable, for it is clear from the language of
Art. 2 that the drafters of the Rome Convention did not envisage ground
control of manned aircraft.

Since Art., 9 of the Rome Convention does not mention recourse
actions, it is arguable whether or not ATC would be subject to its limits
in a recourse action by an ATC agency againat the carrier or operator, if
a third party had recovered in excess of the Rome limits from the agency,
Art. 10 of the Rome Convention only regulates the situation when the re-
course actions are brought by the operator; it does notregulate recourse
actions ggainst the carrier or operator,

If we push all doubts aside, it is clear that at the very least
an amendment would be necessary to fit ATC liability into the Rome Con-
vention,

The main subject matter of ATC liability is so different from pure
regulation of surface damage, that it would be odd to see the two treated
as one, In this writer's opinion, regulation of ATC liability is the more

important problem, and should not be dominated by a less important sub-

ject.
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Not only must the scope be enlarged, but the Rome Vonvention's
system of gbsolute liability (Art. 1) will have to be augmented to include
a proof of fault system for ATC liability, if that is approved by the
ICAO Legal Committee, The idea occurs that ATC liability could be split
up so that surface dgmage by an ATC agency could be relegated to the Rome
Convention, whereas other claims by the operator, passenger, shipper, etc,,
could be brought under the Warsew Convention., 8uch a solution could
easily create injustice? the same mgligent act by ATC would be governed
by two different liability systems, depending on whether the surface or
planes in the air were dameged by the negligent act, 8plitting of the
subject matter is therefore rejected,

The limits of the Rome Convention would certainly conflict with
a regime of unlimited ligbility and very likely would not asgree with any
limits chosen for ATC liability.

The jurisdictional problem is even more acute. A&ctions mey only
be brought before the courts of the contra.ting state where the damage
occurred (Art. 20 (1) ). Since that masy be a state where the ATC cannot
be joined, additiongl fora will be mandgtory,

The mechanical difficulties of amending existing conventions must
also not be underestimated, Although the Rome Convention is slated to
be re-ex:amined7 it is a time consuming process. Fitting new subject
matter into existing conventions poses more problems than cregtion of
an entirely new convention.8 Only if states can agree to adopt the
entire legal system of either Warsaw or “ome, would it be in point to
include this subject matter of ATC ligbility.

A third possibility remains: to work ATC liability into the Dreft

Convention on Aerial Colligionsg,
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3. Combination of the Aerial Collisions Draft Con-
vention and the Subject Matter of ATC ligbility

The Subcommittee proposed a combingtion of the two subject matters,
as one means of solving the ATC ligbility problem, but the Legal Com-
mittee decided at its 13th 8ession (Montreal, September, 1960) to separate
the subject of ATC liability from Aderial Collisions., The ICAO Council
agreed.g In 1961, IATA proposed that the two subjects should be studied
together, but again the Legal Committee, by decision of its Chairman,
kept the subjects apart.lo Once more during the Legal Committee's discus-
sion of a consolidated convention did the idea arise, Belgium reasoned
that the feasability of combining ATC liebility with the Aerial Colli-
sions Draft Convention should be studied, before considering a consoli-
dated convention. But the Subcommittee, keeping in mind that the 1960
Legal Comnittee had already decided to separate the two subject matters,
did little more than suggest that whereas it would be difficult to regu-
late ATC liability by smending the existing conventions, it would be much
easier to rewrite the Draf't Convention on derial Collisions to include
ATC liability. 't

That the ATC subject matter is by nature separate from that of the
air carrier or operator, has been emphesized before. AIC is commonly
government-operated and involves igsues of govermment immunity; it is
a non-profit organization, The air carrier is commonly private or suf-
ficiently detatched from the goverrment to have a separate economic identity,
Air carriers are operated for a profit,

Therefore the scope of the Convention would have to be enlarged.

The Draft Convention on Aerial Colligions has a mixed system of

ligbility consisting both of proof of fault and presumption of fault,

Ligbility is limited, ATC liability mey very likely be subject to proof
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of fault with no limits on liability. It would be difficult, although
not impossible, to include differing ligbility systems within the same
convention,

In regard to jurisdiction, the Subcommittee observes that it may
be difficult to join an ATC ggency as a defendant in all the fora made
possible by Art. 14 of the Draft Convention.12 This will certainly be
true if ATC agencies are only permitted to be sued in the state of their
domicile,

On the one hand, the Donvention on Aerial Collisions might be seriously
delayed if it is joined with the subject of ATC liability, because the
issue of government immunity is thus involved.15 Uovernments which
refuse to waive the immunity of ATC agencies would not sign a combined
convention on Aeria] Collisions and ATC Liability.

On the other hand, the derial Collisions “onvention is becoming
less and less important, whereas the subject matter of ATC liability
is growing in importance. The situation has changed greatly since the
subject matter of amerial collisions first materialized, The speed of
aircraft hes made visual flying impossible during high jet flights, More
and more planes are flying IFR. The supersonics would increase aircraft
speed and aircraft dependance on ATC, It is now possible to land and
take-off under low vigibility conditions and very soon, planes will be
able to do both in dense fog by use of instruments only.l5 It is possible
to doubt whether the Draft Convention on Aerial Collisions should be
persued any further, It is permissible to believe that in the era of
increasing "controlled™ gnd "positive controlled" airsapce, the issue of

serial collisions liability is waining to the extent that the issue of

ATC ligbility has now become more urgent,

The weight of the arguments so far fall in favor of preserving the
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vote of the Thirteenth Session of the Legal Committee to separate the
subject of ATC Liability from the subject of Aerial Collisions.16 The
writer realizes that since the problem of ATC liability first appeared in
the Legal Committee's discussion of Aerial Collisions, that freme-of-ref-
erence scems natural. But a fresh approach to the problem wmay be needed,

an gpproach independent from prior conventions, with due respect to their

influence,
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B. A COUSOLIDATED CONVENTION OF THE THREE SUBJECT MATTERSS

DAMAGE TO THE SURFACE, AERIAL COLLISIONS AND ATC LIABILITY

The 1960 collision between a United Airlines DC-8 jet and a Trans-
World Airlines Super Constellation over Staten Island, has resulted in
104 law suits, filed to claim a total of $75 Million dollars. In a settle-
ment of the entire matter, the ATC agency agreed to pay 24% of the damages,
and United Air Lines and Trans-World Airlines agreed to respectively pay

17
61% and 15% of the damages. The Staten Island Collision illustrates

that the closely related acts of the operator and the air traffic control
agency can easily result in them being co-defendants in the same law
suit, The idesg is therefore natural that gll claims ought to be deter-
mined in one law sult coverned not by several, but by one integrated
convention, Exactly that is what the United States has proposed to the
ICAO Legal Comnittee.l8 It warrants our close attention here.

The three subject matters are Damage to the Surface, Aerial Col-
lisions, and ATC ligbility. The Rome Convention applies to surface damsge
caused in one contracting state by aircraft registered in another contrac~
ting state (Art., 23), The Drafit Convention on Aerial Collisions would
regulate collisions and interference between aircraft from contracting
states, and also those involving aircraft of only one contracting state
if the event takes place over another contracting state (Art. 1). No
draft convention exists yet on ATC liagbility, but this writer recommends
that such a conv-ntion be made applicable to negligent acts of ATC by
contracting states involving damsge to planes registered, and to surface
damage, in other contracting states.19

Several countries asgree that the time is opportune for a congoli-

dated Conventionzos Aerial Collisions and ATC Ligbility are not yet in
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formal conventions, and the Rome Convention is scheduled for revision,
Digsatisfaction with the unsuccessful Rome Convention is, in fact, a major
motivation in the United States proposal, It opened for ratification in
1952, but only 18 states have ratified it,21 and the United States is

not one of them.

The air transport world has certainly changed since 1952, providing
striking economic, legal and technical arguments for those who urge re-
vision of the Rome Convention., The United States specifically objects
to the principle of absolute ligbility combined with low limits, the single
forum clause, and the provision for financial security. The Convention
may not be prepared to deal with the technical problems of jet and space
vehicles,22 and there are many minor irritiations such as the impossibi-
bility of making exceptions. Consequently, the United States hopes that
these matters could be changed in a consolidated air law convention.25

The Dutch delegation to the ICAO Legal Committee expressed belief
that the Rome Convention should be given more time to prove its viability,
and cpposed the U,S. proposal.24 It is true that such a consolidation
would reise havoc with the Rome Convention, but it is believed that this
Convention has little chance of géneral adoption in its present form,

How can the three subject matters of surface damage, aerial colli-
siong, and ATC ligbility be consolidated? There is a choice, Mr, Gomez-
Jara remarks, between a consolidated convention which regulates everything
according to one system of liability, aend on the other hand, grouping of
the several subject matters under one "roof," but retaining different
systems of liability.25

The history of legal regulation of surface damage shows that ab-

solute ligbility has persistantly been preferred by most states since
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the first Rome Convention of 1933, The Aerial Collisions Draft Convention
is based on a mixed system, using claimant's (operator's) proof of fault
for ligbility of the other passengers. ATC Liagbility will most lileely

be bgsed on proof of fau1t26.

The United States approves the “roof® concept, under which different
liability systems could be adopted for different claimants. In view of
existing hardened opinions meintained by governments regarding regulation
of the three subject matters, that seems to be the only proposal which
has any possibility of success,

One of the following arrangements would be suitable for a consoli-
dated convention from the U.,S. point of view: 1l)absolute but limited
ligbility system for regulation of surface damesge and aerial collisions
passengers, 2) Presumed but limited liability for surfacedamege and serial
collisions passengers, 3) absolute but limited liability for surface
damage and presumed ligbility for aerial collisions passengers., Under
all three arrangements, there would be a choice of proving fault combined
with unlimited recovery., The United States is not willing to accept
anything but a proof of fault system for regulation of AIC liability.27

Elimingtion of recourse actions is an important objective in the
U.8, drive for g consolidated convention, which could regulate all claimsg
arising out of an accident by direct actions,28 that is, all claius could
be brought in the seme lawsuit, and the court would need only to look to
one single convention for rules, Ideally, only one liagbility system
should regulate recourse actions and the United States is interested in
®development of a system without limitation, in which recoveries would be
based on proof of fault, and damages apportioned in relation to the de-

2
gree of fault of the various tort-feasorse®

It is true that a consolidated convention would diminish the number

of recourse actions, since the parties would be subject to the same rules
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under one convention, But it would not eliminate recourse actions,

For example, a passenger could sue for damages and recover from his eir
carrier under the Warsaw Convention., The carrier might in turn, in a
recourse action against the ATC agency, allege it to be at fault for the
accident, A&nd even inside the consolidated convention there would be
room for recourse éctions. For example, in the cese of surface damnage,

the property owner would sue the air carrier in the state where the damsge
occurred; the air cerrier might then have to bring separate recourse action
against the ATC agency in the state where the air trefiic control origi-
nated, if the ATC refused to be sued abroad.

These illustrations show that to eliminate recourse actions, 1) all
the private air lew conventions, Warsaw, Rome, Aerial Collisions and ATC
would have to be consolidated, and 2) Parties would have to be not only
permitted, but compelled, to bring all claims arising o1t of an accident be-
fore the ssme court in one lawsuit,

The matter of bringing all claims in one court unveils a hurdle
in the form of jurisdiction. It will be necessery to do more than to
group the three subject matters and their different systems under one
"roof® The Rome Convention has only permitted one forum, bhat of the
place of damage. But regulation of ATC liability would limit actions
against the ATC agency to a different single forum, the state providing
the ATC services.io There is only a small chance of reconciligtion, and
the possibility that an accident may involve surface damsge in one state
caused by ATC negligence originating in another state is apparent. The
United States would be willing to go as far as to permit adoption in the
congolidated convention of the jurisdictional provision found in the
Aerigl Collisions Draft Convention, where actions mey be brought “at the

option of the plaintiff, before a competent court of any contracting

state in which the collision occurred, or in which the defendent has his




- 19 -

domicile or principel place of business.® (Art. 14). But where ATC lie-
bility suits are involved, the United States wants only the jurisdiction
of the court of the contracting state which provides the concerned air
traffic control.51 The gap is not bridged as long as a possibility exists
that a recourse action would have to be.brought separately in a state
different from the one in which the direct action is brought,

The greatest difficulty in the U.S, proposal for consolidation is
that the biggest private air law convention, the Warsaw Convention, is
omitted,

A motivation 7or excluding the Warsaw Convention is perhaps the
thought that a natural division exists between the contractual air lew
convention, Warseaw, and non-contractual subject matters, Rome, Aerial
Collisions and ATC. That is not the case. One need merely remind that
in common law countiri s, suits under the Warsew Convention are in torts,
not in contracts.

It is also avident that if the Warsaw Convention is left out, then
all claims arising from one accident will not be decided by the same
court in the same lawsuit. The great number of suits brought, and the
large number of cases settled, under the Warsaw Convention, shows that it
is the relationship between the air carrier and the passenger or shipper
which is most likely to be tested in concurrence with surface damage,
aerial collisions and ATC-caused dansge.

Therefore, if a consolidation is to take place, it would be de-
sirable, even necessary, to include the Warsaw Convention., But it is also
clear that consolidation would be a tremendous task, and great fear of
disturbing the one successful convention, the Warsaw, understandably exists.
International privete air law could easily suffer if the existing regu-

lgtion of the legal relgtionship between the passengers and shippers,

and the air carriers were disturbed.
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Separate air law conventions have been prefemed in the past,
based on the belief that the smaller the convention, the fewer the objec-
tions, and the nmore the adherents., Although this reasoning is not always
true, it seems to be so0 in regard to the Warsaw “onvention, which could
easily become less successful if objectionable matters were attached.
The United States discounts this argument, by saying that in fact separate
alr law conventions necessitate signing other air lsw conventions which
might be involved in tﬁe same accident, and that therefore there ig little
benefit in splitting up into separate conventions what naturally coheres
into a large unified one.55' However, the fact that states which have
signed the Warsaw Convention have not generglly found it necessary to adhere
to the Rome Convention, tends to refute this argument., Guldiman adds
that it could taske decades to work out a consolidated convention, that
the prospect of ratification decreases the more complex a convention
becomes, and thaet a state which could accept the international regulation
of two subject matters, but not a third, would be left out.54

The strain of consolidation is illuminated by the fact that separate
legal systems for the three diffeerent subject matters of surface damage,
aerigl collisions end ATC ligbility are found to be the only solution.
Fear of a convention torn inside by conflicting systems of ligbility is
expressed by Dr. de Rode—Vershhoor.55 And the ICAO Legal Com:ittee does
not seem prepar-d to explore the variables, difficulties (and benefits)
of a .consoli-dation.5 In fact, the time does not seem to be ripe for
consolidation even though the three subject matters are presently flexible,
The unanswered questions are too many. Might it not be best to bring the
Warsaw Convention within the consolidation? Might it be feasible to in-

clude traffic other than air transport in the convention, since the same

227

navigation satellites will soon control both sea and air trafiic
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Although some decrease in recourse actions would result from the consoli-
dation, that does not seem to provide a substantial motivation to embark
on the difficult task of housing different legal systems under one roof,
The benefits do not outweigh the difficulties of a consolidation,

By the time a Convention on Air Traffic Control Liability has been

developed, the ICAO Legal Comrittee will be better prepared to assess the

proposal for a consolidated comvention,
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C. GENERAL CONVENTION ON STATE RESPONSIBILITY

Now that we have exhausted possible air law conventions within
which ATC ligbility might be included, we will turn our eyes away from
the specialization and rest them on the scope of international law., Could
the general subject of state responsibility successfully include air traf-
fic control services?

States have allegal responsibility to comply with their interna-
tional duties. They cannot unilaterally gbolish external responsibility
the way domestic liaBility to their own subjects is avoided, through
municipal law., International duty is breached if their own, and alien
subjects within their territory, injure other states intentionally, mali-
ciously, or by culpable negligence. HOWefer states are not ligble for
injuries, acts or omissions by private persons asgainst foreign states,
if due diligence was exercised and failed as a preventative.58

Given this legal framework, states also have a responsibility for
injury to aliens occurring inside the state, based not on a direct legal
duty to the individual, but towards his home state.

Mr. Guha Roy, in an original and penetrating article on the theory
of state responsibility for injury to aliens explaing that the traditional

"every State has a legal right of diploma-

reagson for the theory is that
tic protection of its nationals abroad, so much so that when one of them
is injured in a foreign state, it is deemed to be itself injured dn

39
the person of its national." Roy's article is an attempt to discredit

this theory, and he seeks support in other modern international law wri-

ting.ao

The main attack, however, is not only on the theory of state re-

sponsibility for injury to aliens, but on general international law, Al-

though a rule of unity of interest between states and their nationals
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abroad has developed by custom among Buropean countries, where international
law itself primarily developed, Roy argues that the newly emerging states
have no obligation to accept this part of international law, because

they never consented to it. In fact, the foundation of the law of re-
sponsibility is custom, and it is only binding among the states where it
developed and become adopted. It is not a part of international law.41

Roy believes that there is no relationship between the claim of
the individual alien and that of the state acting on his behalf., In his
opinion, aliens should be left to seek redress under national laws on
equal footing with citizens, Aliens should not be granted a treatment of
preference over the local citizens. His basic feeling is that when a
person goes abroad to gain wealth, he must bear the risks invﬂlved, He
may not be treated locally as he was treated at home, but he must take that
chance. He should not be gble to appeal to his own state if he suffers
abroad. Local laws should apply.

Although Roy professes that his opinion is that of the emerging
nations directed against interference into their domestic affairs by
foreign "imperialist® states, it is in fsct a nationalistic view, not
oonducive to development of international relations., He fails to see
that in modern international law the state responsibility theory exists
not to impose the laws of the slien's state on emerging states, but

to apply an internationsl minimum standard of justice. This idea is

not completely rejected by Roy, who sdmits that in case of "“deplorably"
low standards of justice, there may be proper cause for foreign inter-
ference to protect the interests of their citizens.42

Interference by foreign states in case of an unreasonable departure

from the international minimum standard of justice is, in fact, the back-

bone of the Harvard Draft Convention on International Responsibility of

4
States for Injury to the Economic Interest of Aliens,. 5
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The United Nations General Assembly in 1953 asked the International
Lew Comnission to codify the principle of international law on state
responsibility.44 Dr. F.V, Garcia-Anador was appointeirapporteur and sub-
mitted six reports on the subject,l*5 during 1956-61, Since the Harvard
Research on International Law already had, in 1929, prepared a draft con-
vention on the Law of Responsibility of States for Damsge Done in Their
Territory to the Person or Property of Foreigners, Dr, Yuen-1li Liang,
Secretary to the ILC,proposed in 1956 that the Harverd Law School updsate
its draft convention for the International Law Comnission., However, Har-
vard Law School decided to prepare a new draft convention which was sub-
sequently written by Professors Louig B, Sohn and R.R. Baxter, assisted
by an advisory committee.47
The Draft Convention would hold contracting states internationally
responsible,
for an act or omission which under international law is wrong-
ful, is attributed to that state,and causes injury tc an alien,
4 state which is responsible for such an act or omission has
a duty to meke reparetions therefore to the injured glien or
an alien clai?ing through him, or.to tbe state gntitlegato
present a claim on behalf of the individual claimant.
How does this pertain to international regulation of ATC ligbility?
So far it is clear that it places the whole subject within a lerge inter-
national lew fremework, and no amendment would be needed to include our
specif'ic subject., But would this be sufficient? Have we not gone through
great difficulty to list all the ways in which ATC is different from
other air law subjects? Have we not detailed its special functions, and
studied its coumponent ﬁarts, and composed complex descriptions? Can we
suppose that a convention which never once mentions air traffic‘control
could possibly regulate the subject to any state's satisfaction?

There are two ways of testing the proposition. The first is to

apply our special key: Would its 1) scope, 2) definitions, 3) damages

covered, 4) manner of invokation, 5) jurisdiction, and 6) system of lia-
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bility be compatible with ATC liagbility regulation? And secondly, we can
ask if it in policy and in practice fills a necessary role in interna-
tional law,

The scope of the convention could scarcely be more inclusive or
pertinent, The suthors believe that "It is the purpose of the law of
State responsibility to extend the protection of international law to
those who travel or live abroad and to facilitate social and econoamic
ties between states."

The Draf't Convention has a set of careful definitions which would,
in this writer's opinion, cover compensable demages caused by ATC negli-
gence. An injurious act or omission is wrongful and actionable if it is
done willfully without justification; or if in the absence of sufficient
justification it "creates an unreasonable risk of injury through a failure
to exercise due care." States may also act upon wrongful arrest and
detention, lack of access to judicial or administrative authority, denial
of fair hearing, adverse decision or judgement, injury to property, taeking
of property, loss of ability to earn a living, violation and amulment
and modification of contrascts and concession3,50 or if a treaty has been
violated,

Thinking in terms of ATC liability, we see that willful and negli-
gent acts by ATC towards foreign air carriers fall well within the draft
convention.51

The means of invoking the convention could not be more simple.

Any national of a member state injured in another member state in the way
described in the convention can recover, Corporations are specifically
covered by tre Harvard draf't, and both natural and juristic persons are
included within the definition of aliens (Art. 21), A&rt. 20 (2) (c) even

permits a private alien stockhoder to bring a claim for injury to his

alien corporation if the corporation has failed to defend his interests.
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Where may the claim be brought? The alien himself must first
exhaust local remedies (Art, 19-22) provided by the respondent state.
After exhaustion of local remedies by the alien, he may have his state
present his claim directly to the state which is alleged to be responsible;
if not settled within a reassonable time the claim may then be presented
by the claimant state to an internstionsl tribunal which has jurisdiction
over the subject maiter and over the parties. The right of the indivi-
dusl alien claimant to bring an action is suspended while his state pursues
his claim (Art. 23-25), It should be noted that a state may not bring
action on behalf of its national if he has no "genuine link" with the
state, and in case of acarporation, if the controlling interest of the
corporation is vested in the state alleged to be responsible, This
rule is gpplicable to airline claimants who are under foreign control,.
If, for example, a U.S, airline is owned by Cagnadian interests and it suf-
fers injury by negligence of Canadian ATC, the airline cannot recover
through U.S. intervention.52

It certainly suits the ATC subject matter that governments would only
be sued in their national courts, or the Internationsl Court of Justice;
never would g state-operated ATIC agency be sued in a foreign court,

What system of liability would apply? The Draft Convention estab-
lishes fault ligbility without any limitation on damages. But in case
of contributory negligence by the alien, reparations can justifiably be
denied (Art. 4). The kinds of torts so covered have been described.

When ATC is provided contractually, Art, 12 of the Draf't Convention
ig pertinent, It defines as being wrongful and actionable “the violation

through an srbitrary action of the state of a contract or concession to

vhich the central government of that state and an alien are perties,
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Factors to be considered in deciding whether an “arbitrary action" esists,
ares
1) Whether there is a clear, discriminatory departure from
the terms of the contrgct or from the law governing the
contract at the time of violation
2) Whether there is a clear and discriminatory departure from
the law of the party-state as the law existed at the time
of contracting, if that is the proper law governing the

contract,

3) Whether there is an unressongble departure from interng~
tionally recognized principles of govermmentsl contracts.

4) Whether the state has violated a treaty
In like fashion, anmilments and modifications of contracts and conces-
sions are wrongful and actionsable,

When ATC is supplied by express or implied contract, there would
be a remedy under the Draft Convention on State Responsibility when the
state ATC arbitrarily violates a contract to supply ATC services.55

Not only contracts with states are protected by Art. 12, but con-
tracts between sliens and non-govermment parties are protected from
anmulling or modifying such contracts to the disadvantage of the glien
if there 1s clear, discriminatory departure from the law of the con-
tract, or if there is an unreasonable deviation from contract principles
generglly recognized by the world at large, or if there is a breach of
a treaty. This provision protects contracts for ATC services between
foreign airlines and private ATC operators from involuntary change of the
contract by the govermment,

4 time limitation on bringing claims is provi&ed by the Draft
Convention. "Unreasonable" delay in presenting the claim will cause it
to be barred.

The greatest disadvantage to including the subject of ATC liability

within the Harvard Draft Convention is that private ATC operators would

54

not be specificslly covered unless the.r negligence were criminal,
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The primary intention of the Draft Convention is to regulate state, not
individual, ligbility. But since private operators provide a minor and
diminishing part of ATC, and state liability for operation of state

ATC is the central problem in regulation of ATC liability, the Dreft
Convention goes far in suiting our subject matter,

It would have the effect of separating ATC from matters now regu-
lated by private air law conventions. The liability of the air carrier
or operator for transportation, now regulated by the Warsaw Convention;
the air carrier's or operator's ligbility for damage to the surface now
reculated by the Rome Convention; rerulation of liability for demages ari-
sing out of collisions between gircref't, now the subject of a draft con-
vention are areas which would not be regulated by adoption of the Draft
Convention on State Responsibility.

Additionally, states may become more involved in foreign litiga-
tion if the Draf't Convention on State Responsibiliiy is adopted. They
will more often than now be asked by their netionals to intervene on their
behalf, and this they may find a nuisance.

It also needs to be emphasized that states are not obligated by
the Draft Convention to espouse the causes of nationals; that is, the
state might pursue a "public" policy to the detriment of the individual
clgimant,

The benefits of the Draft Convention on International Responsibility
of States for Injuries to the Economic Interests of Aliens may be enmume-
rated article by pertinent articles

1) Waiver of sovereign immunity (Art. 2)s Sovereign immunity is
perhups the greatest problem in regulation of ATC ligbility.

Under this Convention, the state could not plead such a’
defengse, and bar the claimant,

2) Negligent acts or omissions (Art. 3): The Draft Convention

creates state responsibility for negligence of state AIC,
It is the simple solution of fault liability without limi-
tation on damages.
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. 3) Arrest and detention of aliens (Art., 5)3 Both alien airline
personnel and passengers are protected from arbitrary acts
by the state.

4) Access to court or administrative authority (Art. 6)s This
provision gecures a basic and necessary civil right; it gets
the claimant into court.

5) Fair hearing before a court (4rt. 7): &n alien airline, pas-
senger, shipper, or other proper claimant is secured a fair
trial.

6) Adverse decisions and judgements (Art. 8)s In case of dis-
crimingtory unjust decisions or judgements, the alien airline,
passenger, shipper or other proper claimant is protected.

Hig state can intervene on his behalf to secure his rights
under the national law of the responsgent state, to secure
correction if there is a major departure from justice as
recognized in the world generally, or if a treaty right
has been violated.

7) Protection of property rights (Art. 9 and 10): The Draft
Convention provides for recovery from deliberate and wrongful
destruction of the airline's,passenger's, or shipper's
property. (Also wrongful taking and deprivation of property
is brought within the protection of the Draft Convention).

8) Deprivation of mesns of livelihood (4rt. 11)¢ Existing and
established businesses, such as airlines, may not be undaly
deprived of their existence without compensation. This
benef'it illustrates the broad scope of the draft convention.
It provides a much wider regulation of air transport interests
than does g convention on the limited area of ATC ligbility.

9) Protection of contract rights (Art, 12)s The Draft Cohvention
protects both contract rights involved in ATC, as well as
other contract rights relsted to airline operation gbroad.

10) General duty to protect aliens {Art, 13): States have the
duty to exercise due diligence in protecting aliens. This
of course includes foreign individuals as well as foreign
corporations such as airlines. And not only must the state
duly protect aliens from state-cgused injury, but also from
wrongful acts or omissions of non-govermmental individuals,
Although this protection is only from acts which are cri-
minal under state law, and from acts which are generally
considered cririnal throughout the world, it would shield
the airline passengers, shippers and other proper claimants
from criminal negligence by private ATC operators,

. The Draf't Convention also solves a present obstacle to recovery,

Often a state demands that other states permit recovery in their courts

25

to its aliens before it will permit aliens to recover under its laws,




- 160 -

Adoption of the Convention on State Responsibility would, in effect,
elimingte the need for bilateral agreements granting reciprocal rights,
Furthermore, the mere existence of o convention on state respon-
sibility to aliens will mske states much more likely to grant aliens,
including all proper ATC claimants, fair recovery for economic injuries.

56

Conclusion

Elements of great value to regulation of ATC liability exist in
the Harvard Draft Convention on International Responsibility of States
for Injuries to the Economic Interest of Aliens.

It lif'ts the problem of ATC negligence out of the restricted specia-
lization of air law and places it in the right international law per-
spective,

It shows faith in the local court systems, by compelling the alien
to exhaust locel remedies before the Gonvention on State Respongibility
cones into effect.57 Instead of representing interference into another
state's activities, it strengthens national courts by giving them the
dignity they should merit, by placing the glien on equal footing with
citizens,

It shows concern for an international minimum standard of justice.
According to Art. 2, if the national regulation falls below a reasonable
standard, the alien is entitled to preferential treatment., If, however,
the national standard meets, or is better, than the minimum one provided

in the Convention, that is the one which the alien will accept.

It provides a proof of fault system with unlimited liability,
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' which suits our subject very well,
The writer urges that at the very least, the ICAO Legal Committee
consult and study the Harvard Draft Convention before embarking on a

special convention for ATC liability, or attempting any of its other

alternatives.
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ANNEX A

Answers to ICAQ Questionnaire
in Relgtion to

Liability of ATC Agencies

L0/3C/LATC No, 1-15, 17;
LCMorking Draft No. 701
7/5/64, Addenda No., 1-15
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: Rody Vhich Pro- b LEGAL REGIMVE

svides ATC Service : System of Liability _ .

s Govlt ¢ Private ¢ ITnt'l : Gov't liahle as ¢ non-con- : contract : Presumed ¢ Limitatiorn ¢ Is Secu~ ¢ Period of

] : + Ageney ¢ a private party s tractual = + or absolute : of damages:: rity re- ¢« Limita.

H : : H H e s liarility s quired of : ticns

: : : : : s 2 : t ATC? %
Canada ¢+ Yes : Yes : No H Yes H Yes H No H No H No : No :+ Notice

within 7
: days
UsKea t Yes 2 Yes : Yes : Yes : Yes : Yes H No : No : No s+ 3= yrs.
Philioihes : Yes ¢ No ¢ No s No (2) ¢ —-— : oy s -— s - : —— -
Australia + Yes = No + No 2 Yes : Yes : No No s No : No s 3-6 yrs.
Spain : Yes No : No s No (5) ¢ Yes : No = Yes : No < No : 1 vr.
UsSeAe ¢t Yes : Yes s No : Yes (L) Yes : No = No : No (3) = No 2 2 yrs,
India ¢ Yes : Yes ¢+ No H el H Yes H No H No H No s No ¢+ 1 yr.
Ted.Reputlic
of fermany ¢ Yes 3 No : Yes s Yes (4) ¢ Yes : No No : No : No : 3 yrse
France : Yes : No : Yes 2 No (5) :: TYes : No = No : No : No &k yrs.
(6) N . No & 1-10 yrs.

Switzerland ¢ Yes ¢ No : No : Yes + Yes : No H o : :
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: Body Which Pro- s LEGAL, REGIME

r _vides ATC Service : System of Liability .

t Govtt ¢ Private ¢ Int'l 1 Gov't lia*le as : non-con- : contract : Presumed : Limitaticn ¢+ Is Secu~ : Period of

H H : Agency s a nrivate narty : tractual : : or atsclute : of damages ¢ rity re- : Limita-

: : : : s : s liability g + quired cf & tions

: : : : 7 3 s : o : 77 ¢ ATC? e
Mexico : Yes Yes : No:« Yes : Yes : No : - : No : .No :t 2 yrsa

Belgium : Yes : Yes(3) : les s No (9) :+ TYes : No No s No : No : -
Burocontrol s == -: - : Yes Tes H Yes : No ¢ No : Mo : No : -

Rep, of S,

Africa s+ Yes : No H U H Yes : Yes Ne : Ne s No : No t 3 yrs.
Jamaica :t Yes : DNo : No : Yes :+  Ves 2 No : No : No : No :+ 6 mo,
Sweden :t Yes : No R CT I No (10) S T - : - : -- :  No : .-

. . 1/2
Brazil : Yes - : Yes : No : Yes (11) 3 Ves : No : No : No : No + 5-7" vrs.
Japan : Yes ¢ -~ : Wo : tes (L) + Yes : No : No : No : 1o $3-20 vrs,

Austria :+ Yes @ No : No : Yes (L) : Yes : No : No :  No : No : 3-10 vrs.
Polard : fes : Mo :+ No : No (12) : Yes ] No : No :+ No : No : 3-10 yrs.
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LEGAL REGIME
System of Liability

s Body Wpich Pro-
svides ATC Service

.
0 06 59 56 ob |s0 ss o8

: Gov't : Private : Int'l :: Gov't lialle as : non-con- 2 contract : Presumed ¢ Liritation : Is Secu~ ¢ Period of
H H : Agency a private party : tractual : t or absolute : of damages : rity re- : Limita-

H H H : : ¢ liaiility ¢ quired of : ticns

: 3 3 _ : : : : 1 ATC? :

New Zealand : Yes No No Yes s ies : 78s : No : No : No s 2-6 vyrs.
Netherlands : Yes : des : Yes Yes : Yes No No : No : No : © yrs.
Kenya : No ¢ No ¢ Yes Yes : Yes @ No s No : No 3 No : 2 yrs.
Tanganyika-

Zanzitrar : No No s Yes H Yes s Yes : No : No : No : No s 1-2 yrs.

Trinidad
Tobago : Yes @ No s No H No (13) H Ne : Yes : No s No : No : b YIS
Denmark s Yes No : Yes . Yes : Yes : No : No : No : No : 7 yrs.

Argentina : Yes No No Yes (1) ¢ -— s _— ot - : No : No : 1 yre

taly + Yes 'z No = No ¢ Yes : Yes s o 1 No 2 No s Ne $ 2 yrSe
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‘ Notes on Answers to ICAO Questionngire

1) The usual period of limitetions is 6 years for both tort snd contract
except for actions regarding demages for personal injuries or death,

in tort or in contrect.

2) Government immunity from suit applies; but the government may be
sued for breach of contract and defendant may bring counter claims
in a suit instituted by the government; the government may also de-
cide to wgive itec immunity.

3) Some states provide for limitstion on wrongful death actions.

4)If the injured person is a foreign nationa}, reciprocity of recovery

must exist.(’o jury trial in the "nited States.)
5) Actions must be brought before special administrative tribunals,
6) ATIC Service is provided by Redio-Suisse S.4., which is government con-
trolled. The Swiss Govermment is only liable if Radio-Suisse cannot

pey demages. Radio-Suisse is government controlled,

7) Within a year after claimant becomes sware of the claim; at any rate,

the claim must be brought within 10 years sfter the act happened.
‘ 8) Private Aerodromes. But these are not open to international navigation

9) The lisbility of the state is more restricted than that of a private

person,




10)

11)

12)

13)

14)
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A8 a rule, Sweden claims immunity. ATC does not come within any

special legislation exempting it from immunity

Privative court only.

State may be held liable if the act is subject to penel or discip-
linary action, or if compensation is consistent with principles of
gocial co-existence.

Clgim can only be brought with fiat of Governor General

But en administrative claim must be brought before judicial action

cen be initiated.
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IT

Dearr CONVENTION O THE INTERNATIONAL RESPONSIBILITY OF STATES
FOR INJURIES TO ALIENS *

SECTION A
GENERAL PRINCIPLES AND SCOPE

ArTicLE 1

(Basic Principles of State Responsibility)

1. A State is internationally responsible for an act or omission whieh,
under international law, is wrongful, is attributable to that State, and
causes an injury to an alien. A State which is responsible for such an aet
or omission has & duty to make reparation therefor to the injured alien or an
alien claiming through him, or to the State entitled to present a claim on
behalf of the individual claimant.

2. (a) An alien is entitled to present an international claim under this
Convention only after he has exhausted the local remedies provided by the
State against which the elaim is made.

(b) A State is entitled to present & claim under this Convention only
on behalf of a person who is its national, and only if the local remedies and
any special international remedies provided by the State against which the
claim is made have been exhausted.

ARTICLE 2
(Primacy of International Law)

1. The responsibility of a State under Article 1 is to be determined ac-
cording to this Convention and international law, by application of the
sources and subsidiary means set forth in paragraph 1 of Article 38 of the
Statute of the International Court of Justice.

2. A State cannot avoid international responsibility by invoking its
munieipal law.

3. Nothing in this Convention shall adversely affect any right which an
alien enjoys under the municipal law of the State against which the claim
is made if that law is more favorable to him than this Convention.

SECTION B
" WRONGFUL ACTS AND OMISSIONS
ARTICLE 3
(Categories of Wrongful Acts and Omissions)

1. An act or omission whieh is attributable to a State and causes an injury
to an alien is ‘““wrongful,’’ as the term is used in this Convention: -
(a) if, without sufficient justification, it is intended to cause, or to
facilitate the causing of, injury;
(b) if, without sufficient justification, it creates an unreasonable risk
of injury through a failure to exercise due care;

* Copyright, 1961, by the President and Fellows of Harvard College. Reprintsd by
their permisaion.
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(e) if it is an aet or omission defined in Articles 5 to 12; or
(d) if it violates a treaty.

2. The wrongfulness of such an act or omission may be the result of the
fact that the law of the State does not conform to international standards
or of the fact that the law, although conforming to international standards,
has been misapplied.

ArTICLE 4
(Sufficiency of Justification)

1. The imposition of punishment for the commission of a crime for which
such punishment has been provided by law is a ‘‘sufficient justification’
within the meaning of sub-paragraph 1(a) of Article 3, except when the
decision imposing the punishment is wrongful under Article 8,

2. The actual necessity of maintaining public order, health, or morality
in accordance with laws enacted for that purpose is a ‘‘sufficient justifica-
tion’’ within the meaning of sub-paragraphs 1(a) and 1(b) of Article 3,
except when the measures taken against the injured alien clearly depart
from the law of the respondent State or unreasonably depart from the
principles of justice or the principles governing the action of the authorities
of the State in the maintenance of public order, health, or morality recog-
nized by the prinecipal legal systems of the world.

3. The valid exercise of belligerent or neutral rights or duties under
international law is a ‘‘sufficient justification’’ within the meaning of sub-
paragraphs 1(a) and 1(b) of Article 3.

4, The contributory fault of the injured alien, or his voluntary participa-
tion in aectivities involving an unreasonable risk of injury, to the extent
that such fault or voluntary participation bars the claim of a person
under both the law of the respondent State and the prineiples recognized
by the principal legal systems of the world, is a ‘“‘sufficient justification’’
within the meaning of sub-paragraph 1(b) of Article 3.

5. In ecircumstances other than those enumerated in paragraphs 1 to 4
of this Article, ‘‘sufficient justification’’ within the meaning of sub-para-
graphs 1(a) and 1(b) of Article 3 exists only when the particular circum-
stances are recognized by the principal legal systems of the world as consti-
tuting such justification.

ARTICLE 5
(Arrest and Detention)

1. The arrest or detention of an alien is wrongful:

(a) if it is & clear and diseriminatory violation of the law of the arrest-
ing or detaining State;

(b) if the cause or manner of the arrest or detention unreasonably de-
part:(ai from the principles recognized by the principal legal systems of the
world ;

(e) if the State does not have jurisdiction over the alien; or

(d) if the arrest or detention otherwise involves a violation by the
State of a treaty.

2. The detention of an alien becomes wrongful after the State has failed :

(a) to inform him promptly of the cause of his arrest or detention,
or to inform him within a reasonable time after his arrest or detention of
the specific charges against him;

(b) to grant him prompt access to a tribunal empowered both to de-
termine whether his arrest or detention is lawful and to order his release
if the arrest or detention is determined to be unlawful;

(e) to grant him a prompt trial; or
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(d) to ensure that his trial and any appellate proceedings are not un:

duly prolonged.
3. The mistreatment of an alien during his detention is wrongful.

ARTICLE 6

(Denial of Access to a Tribunal or an
Administrative Authority)

The denial to an alien of the right to initiate, or to participate in, pro-
ceedings in a tribunal or an administrative authority to determine his eivil
rights or obligations is wrongful:

(a) if it is a clear and discriminatory violation of the law of the State
denying such access;

(b) if it unreasonably departs from those rules of access to tribunals
or administrative authorities which are recognized by the principal legal
systems of the world; or

(e) if it otherwise involves a violation by the State of a treaty.

ARrTICLE T
(Denial of a Fair Hearing)

The denial to an alien by a tribunal or an administrative authority of a
fair hearing in a proceeding involving the determination of his eivil rights
or obligations or of any criminal charges against him is wrongful if a
decision or judgment is rendered against him or he is accorded an inade-
quate recovery. In determining the fairness of any hearing, it is relevant
to consider whether it was held before an independent tribunal and whether
the alien was denied :

(a) specific information in advance of the hearing of any claim or
charge against him;

(b) adequate time to prepare his case;

(e) full opportunity to know the substance and source of any evidenee
against him and to contest its validity ;

(d) full opportunity to have compulsory process for obtaining wit-
nesses and evidence;

(e) full opportunity to have legal representation of his own choice;

(f) free or assisted legal representation on the same basis as nationals
of the State concerned or on the basis recognized by the prineipal legal
systems of the world, whichever standard is higher;

(g) the services of a competent interpreter during the proceedings if
he cannot fully understand or speak the language used in the tribunal;

(h) full opportunity to communicate with a representative of the gov-
ernment of the State entitled to extend its diplomatie protection to him;

(i) full opportunity to have such a representative present at any
judiecial or administrative proceeding in accordance with the rules of pro-
cedure of the tribunal or administrative agenecy;

(j) disposition of his case with reasonable dispatch at all stages of the
proceedings; or

(k) any other procedural right conferred by a treaty or recognized
by the principal legal systems of the world.

ARTICLE 8

(Adverse Decisions and Judgments)

A decision or judgment of a tribunal or an administrative authority
rendered in a proceeding involving the determination of the civil rights or
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obligations of an alien or of any eriminal charges against him, and either
denying him recovery in whole or in part or granting recovery against
him or imposing a penalty, whether civil or criminal, upon him is wrongful :

(a) if it is a clear and diseriminatory violation of the law of the State
concerned ;

(b) if it unreasonably departs from the principles of justice recognized
by the prineipal legal systems of the world; or

(e) if it otherwise involves a violation by the State of a treaty.

ARrTICLE 9
(Destruction of and Damage to Property)

1. Deliberate destruction of or damage to the property of an alien is
wrongful, unless it was required by circumstances of urgent necessity not
reasonably admitting of any other course of action.

2. A destruction of the property of an alien resulting from the judgment
of a competent tribunal or from the action of the competent authorities
of the State in the maintenance of public order, health, or morality shall
not be considered wrongful, provided there has not been:

(a) a clear and diseriminatory violation of the law of the State con-
cerned ;

(b) a violation of any provision of Articles 6 to 8 of this Convention;

(e) an unreasonable departure from the principles of justice recog-
nized by the principal legal systems of the world; or

(d) an abuse of the powers specified in this paragraph for the purpose
of depriving an alien of his property.

EXPLANATORY NOTE

Paragraph 1: The Convention distinguishes a destruection of property
or the damaging of property from an uncompensated taking of property or
the deprivation of the use or enjoyment of property. The present para-
graph comprehends only physical injury to the property through the de-
liberate action of the State, as contrasted with those takings and inter-
ferences with property which form the subjeet of Article 10. Destruetion
of property or damage to property which is the consequence of the negli-
gence of an organ, agenecy, official, or employee of the government does not
fall within this Article but is included within the scope of Article 3, dealing
in general with categories of wrongful aets and omissions. Examples of
destruection of or damage to property which would be wrongful under this
Article would be: the deliberate burning by the police of a car owned by an
alien ; or physical damage to mercantile premises owned by an alien enter-
prise resulting from the intentional acts of employees of the State, whether
such persons were acting under orders of higher authority or on their own
initiative but within the scope of their function.

There is excepted from the scope of wrongful destruction of or damage
to property such action as was required by eircumstances of urgent neces-
sity. The classic example of such destruction or damage is the tearing
down of buildings in erder to prevent the spread of fire. The destruction
of property in actual combat operations during an international confliet
or the destruction or damaging of property of an alien in order to interdict
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its use by the enemy typify legitimate destruction of property in time of
war.

Paragraph 2: The deliberate destruction of property is justified if it is
accomplished in pursuance of the judgment of a competent tribunal or in
exercise of the police power of the State and is not otherwise unlawful
The justification for destruction of or damage to property which has been
inserted in this Article is a more particular application of the justification
to be found in paragraph 2 of Article 4. In Article 4, only measures which
clearly depart from the law of the respondent State or which unreasonably
depart from the principles of justice and of maintenance of publie order,
health, and morality generally recognized by the principal legal systems
of the world fall outside the scope of the justification and restore acts or
omissions to the ecategory of wrongful acts or omissions. In paragraph 2
of Article 9, the justification is also rendered inapplicable if there has been
a violation of Article 6, 7, or 8 or an abuse of judicial authority or police
powers for the purpose of depriving an alien of his property. In this
last respect, the paragraph invokes the familiar coneept of ‘‘abuse of
rights.”’

An exhaustive list could not be provided of the e¢ircumstances under
whieh deliberate destruetion of or damage to the property of an alien would
not engage international responsibility. A few examples may be provided
by way of illustration:

An alien could not complain if explosives or arms which were in his
possession in violation of the law of the State concerned were destroyed by
the police or by the military authorities, whether summarily or upon
authorization by a court. It must be recognized as altogether proper that
a tribunal should have the power to order the destruction of buildings which
have been condemned as no longer suitable for oecupancy and have not been
torn down by the owner. Should an alien be in possession of narcotics or
liguor or apparatus for the manufacture or processing of these goods, no
objection could be raised to their destruetion if such action were required
or authorized by the law of the State. A variety of other circumstances
can readily be envisaged in which it would be unwarranted to tie the hands
of the authorities of the State and to make it impossible for them to take
measures to protect the public order, health, and morality of its population.

The justification of judicial action or the protection of public order is not
operative if other circumstances vitiated the force of what would otherwise
be a justification. In the first place, the justification is inapplicable if the
destruction or damage was clearly inconsistent with the law of the State
concerned and diseriminated against an alien or aliens (sub-paragraph
2(a)). The police would not be justified in destroying stocks of certain
goods illegally in the possession of an alien if there were no authorization
of such action under the law of the State. Similarly, if the ‘‘judgment, of
a competent tribunal’” is the result of a procedural denial of justice or
constitutes in itself a substantive denial of justice, that judgment is not a
sufficient justification for destruction of or damage to the property of an
alien (sub-paragraph 2(b)). As in the case of the other wrongs dealt with
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in this Section, an alleged justification which departs unreasonably from
the “principles of justice recognized by the prinecipal legal systems of the
world’’ actnally constitutes no justification at all (sub-paragraph 2(e)).
A State could not defend the deliberate destruction by State employees of
the shops of aliens by invoking a law purporting to authorize such aetion.
Finally, sub-paragraph 2(d) forbids the abusive use of the powers of the
State in order to bring about a eoncealed taking of the property of an alien,
forbidden, unless eompensation be paid, under paragraph 2 of Article 10.
Such an abusive employment of the rights of the State could, for example,
be established if a toll hridge owned by an alien were to be destroyed on
the ground that it was a hazard to navigation, although the river which the
bridge spanned was in [act not navigable. An intention to deprive an
alien of his property might likewise be inferred from the destruetion of an
alien’s factory as a fire hazard when an adjoining building owned by a
national of the State, which was in even worse condition, was allowed to
stand.

Damages: The factors to be taken into account in computing damages for
destruction of or injury to property within the meaning of this Article are
set forth in Article 31,

Arrtiere 10

(Taking and Deprivation of Use or Enjoyment of Property)

1, The taking, under the authority of the State, of any property of an
alien, or of the use thereof, is wrongful :

(a) if it is not for a public purpose clearly recognized as such by a
law of general application in effeet at the time of the taking, or

(b} if it 1s in violation of a treaty.

2. The taking, under the authority of the State, of any property of an
alien, or of the use thereof, for a public purpose clearly recognized as such
by a law of general application in effect at the time of the taking is wrong-
ful if it is not accompanied by prompt payment of compensation in ae-
cordance with the highest of the following standards:

(a) eompensation which is no less favorable than that granted to
nationals of such State; or

(b) just compensation in terms of the fair market value of the prop-
erty or of the use thereof unaffected by this or other takings or by conduct
attributable to the State and designed to depress the value of the property
in anticipation of the taking; or

(¢) if no fair market value exists, just compensation in terms of the
fair value of such property or of the use thercof.

If a treaty reguires a special standard of compensation, the compensation
shall be paid in accordance with the treaty.

3. (a) A ‘“taking of property’” includes not only an outright taking of
property but also any such unreasonable interference with the use, enjoy-
ment, or disposal of property as to justify an iuference that the owner
thereof will not be able to use, enjoy, or dispose of the property within a
reasonable period of time after the inception of such interference.

(b) A *“‘taking of the use of property'’ includes not only an outright
taking of use but also any unreasonable interference with the use or enjoy-
ment of property for a limited period of time.

4. If property is taken by a State in furtherance of a general program of
economie and social reform, the just compensation required by this Article
may be paid over a reasonable period of years, provided that:
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(a) the method and modalities of payment to aliens are no less favor-
able than those applicable to nationals;

(b) a reasonable part of the compensation due is paid promptly;

(e) bonds equal in fair market value to the remainder of the compensa-
tion and bearing a reasonable rate of interest are given to the alien and the
interest is paid promptly ; and

(d) the taking is not in violation of an express undertaking by the
State in reliance on which the property was aequired or imported by the
alien,

5. An uncompensated taking of property of an alien or a deprivation of
the use or enjoyment of property of an alien which results from the exeeu-
tion of the tax laws; from a general change in the value of curreney; from
the action of the competent authorities of the State in the maintenance of
public order, health, or morality; or from the valid exercise of belligerent
rights; or is otherwise incidental to the normal operation of the laws of the
State shall not be considered wrongful, provided :

(a) 1t is not a clear and diseriminatory violation of the law of the
State concerned ;

(b) it is not the result of a violation of any provision of Articles 6 to
8 of this Convention ;

(¢) it is not an unreasonable departure from the principles of justice
recognized by the prineipal legal systems of the world; and

(d) it is not an abuse of the powers specified in this paragraph for
the purpose of depriving an alien of his property.

6. The compensation and interest required by this Article shall be paid
in the manner specified in Article 39.

7. The term *‘property’’ as used in this Convention comprises all movable
and immovable property, whether tangible or intangible, including indus-
trial, literary, and artistic property, as well as rights and interests in any
property.

8. The responsibility of a State for the annulment or nonperformance
of a contract or concession is determined by Artiele 12.

ExpPLANATORY NOTE

Definition of a taking under the authority of the State: A ‘‘taking’’ may
be either a taking of title or a taking only of the use of property. Premises
required by the government of a State may be secured through a complete
taking by way of expropriation or of eminent domain. Alternatively, a
government desiring merely temporary utilization of the premises may
demand the use of the property against the payment of rental and with
the understanding that the property will be restored to the owner upon
the completion of the government’s use. Personal property or movables
are likewise susceptible of either permanent appropriation or a temporary
taking of use, subject of course to the compensation required by this Article.

A “‘taking’’ may be accomplished through, inter alia, enforcement of
legislation or an executive decree, the taking of an administrative measure,
or a failure to take an administrative measure.

The expression ‘“‘under the authority of the State’’ has reference to the
fact that the taking may be effected directly by officials or employees of the
State or by the acts of private persons acting under authority conferred
upon them by the law of that State, e.g., in case of expropriation of property
for a private school.
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Indirect *“‘takings of property’’ through interference with its use are
dealt with in paragraph 3 of this Article (g.v.). It may merely be observed
at this point that, depending upon the circumstances, an unreasonable
interference with the use, enjoyment, or disposal of property may consti-
tute either a ‘‘taking of property’ or a ‘‘taking of the use of property”
as those concepts are employed in paragraphs 1 and 2.

The criteria of wrongfulness: All legal systems recognize that there are
various circumstances under which it is legitimate for the State to obtain
property from a private person against the will of that individual. In
most legal systems this eompulsory aequisition of property, whether the
process be referred to as eminent domain, requisition, preemption, ex-
propriation, or nationalization, entails an obligation to pay at least some
compensation to the person from whom it was taken. Since this power to
take property is regarded as a right of the State, the State commits no wrong
thereby, provided it aets in eonformity with the governing rules of muniei-
pal law. The most important requirement normally laid upon the State
is the payment of compensation. If that compensation is made available,
no elaim by the former owner of the property for its restoration in kind can
be entertained.

In light of the general recognition in municipal legal systems of a govern-
ment's power of compulsory aecquisition of property, international law
similarly recognizes the power of a State to take the property of an alien—
but subjeet to several important limitations. The first of these is an obliga-
tion to pay compensation for the property taken, subject to certain execep-
tions analogous to those of munieipal law which are detailed in paragraph 5
of this Article. On the assumption that all other requirements of law have
been met, the taking of title to or the use of property of an alien becomes
wrongful only if the necessary compensation is not paid. The essence of
the wrong is accordingly not a taking of property but an uncompensated
taking of property. The appropriate remedy is therefore the payment
of damages.

The other general limitation imposed by international law on the taking
of property of aliens is that the taking must be for a ‘‘public purpose.”
Within muniecipal legal systems, the significance of a public purpose varies
greatly, and in many countries the term has never been defined with any
degree of precision. Even in the economically and politically most con-
servative countries of the world, recognition is given to the public purpose
served by compulsory acquisition of property by the State for transfer to
another private person who is regarded as being able to make a socially
more productive use of the property than its former owner. It is not
without significance that what constitutes a ‘“‘public purpose’’ has rarely
been discussed by international tribunals and that in no case has property
been ordered restored to its former owner because the taking was con-
sidered to be for other than a publie purpose. This unwillingness to im-
pose an international standard of publiec purpose must be taken as reflect-
ing great hesitancy upon the part of tribunals and of States adjusting elaims
through diplomatic settlement to embark upon a survey of what the publie
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needs of a nation are and how these may best be satisfied. In view of the
fact that there is no precedent—although considerable doectrine—in favor
of the restitution in kind of property which has not been taken for a *‘pub-
lic purpose,’’ it is only with some hesitation that reference has been made
to the concept in this Convention. Because the verbal formula has so
often been employed, it was considered unwise to omit it at this point,
empty though it may be of any operative legal eontent. The expression
‘‘publie purpose'’ is qualified by the words ‘‘clearly recognized as such by
a law of general application in effeet at the time of the taking' in order
to preclude ad hoc determinations of publie purpose by government officials
acting without any express authority in law. The effect of sub-paragraph
1(a) of this Article is thus to require the articulation of the public purpose
to be served by a taking before it is actually undertaken.

The only eategory of cases in which takings of property have been held
to be ““wrongful’”’ whether or not compensation was paid and in which
the restitution in kind of the property has been required by tribunals are
those in which there has been a violation of a treaty. The landmark case
is the Case concerning the Factory al Chorziw (Claim for Indemmnity),
P.C.IJ.,, Ser. A, No. 17 at 4748 (1928), in which restitntion was held,
ceteris paribus, to be the appropriate remedy for the violation of a treaty
forbidding the taking of certain types of property. Changes in the situa-
tion of the property which had been taken were, however, considered to
preelude its restoration in kind. [t must be borne ju mind that the ap-
plicable treaty, the German-Polish (onvention concerning Upper Silesia,
expressly authorized expropriation of property under certain defined eir-
cumstances and completely excluded the expropriation, even against
compensation, of other properties, the “‘liquidation™ of which was for-
bidden. Although the property was not restored in kind in this case, there
have been a substantial number of cases in which property has been restored
in kind to the rightful owner by reason of its having been taken by a
belligerent in violation of the treaties regarding the conduet of warfare.
Having regard to the fact that there is precedent for the restoration of
property which has been taken in violation of treaty, it has been thought
appropriate to characterize such takings as ‘“wrongful’’ in the sense that
the payment of compensation will not legitimatize the taking.

This Article thus recognizes three types of takings of property as un-
lawful: (1) those which are uncompensated; (2) those effected other than
for a public purpose, even if compensation is paid; and (3) those effected
in violation of treaty, even if compensation is paid. The remedies pro-
vided are, however, different. In the first instance, damages are the proper
reparation for the taking which has been made wrongful by the failure to
pay compensation. [n the other two cases, restitution is the ordinary
remedy. The types of takings are accordingly dealt with in different
paragraphs of this Article.

Puaragraph 1: As explained above, this paragraph deals with takings of
property which are wrongful even if compensation is paid. Paragraph 1
of Article 32 demands that if the taking violates this paragraph, the
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property be restored to the owner whenever possible and damages paid
for the use of the property. If the owner is tendered compensation for
the property taken, he is under no obligation to accept it; if he does accept
it, he may be considered to have waived his claim to restitution of the
property.

Paragraph 2: The view has not been accepted in this Convention that
adverse economic circumstances or a strong national policy may in interna-
tional law justify the taking of property without eompensation. To make
the duty to compensate contingent upon such factors would pose insuperahle
difficulties. If the question of justification for a taking without compensa-
tion were to be left to the determination of the State which had taken the
property, that State would always be in a position to find a valid national
need for the seizure of the property and an equally good reason why no
compensation should be paid. If, on the other hand, international law
were to require compensation in some eases but not in others, it would be
necessary to take account of the internal financial and economie problems
of the nation taking the property and its purpose in taking the property.
Not only would it be difficult to formulate any international standards on
this point, but, even if such standards were available, an international
tribunal would also have great diffienlty in determining whether the
economie eircumstances of the nation concerned were such as to permit the
payment of the requisite compensation.

A rule requiring the payment of compensation under all cireumstanees
has the positive benefit of stimulating international trade and investment
by affording proteetion to the business activities of aliens in foreign
countries. It would be inequitable that a government should at one and
the same fime seek the economic benefits which foreign trade and invest-
ment carry with them, and at the same time eall for the adoption of a rule
placing such foreign activities at the merey of the very government which
seeks this economie assistance. In terms of social justice, the taking of
the property of aliens may create greater hardships to the aliens whose
property it is than 1t brings benefits to the State seizing the property. The
events of two World Wars have demonstrated in a tragie fashion that a man
may be as effectively killed by depriving him of his property as he can by
his being executed. Finally, the provision of compensation to aliens
whose property is taken is consistent with that special protection which is
given to aliens, even in cases where such protection may place aliens in a
privileged position vis-i-vis the nationals of the State concerned.

Aeccount has, however, been taken of the special economic needs of the
State for the limited purpose of allowing deferment of compensation under
the terms and conditions set forth in paragraph 4. That paragraph does
not, it must be emphasized, in any way reduce the total amount of the
compensation which must be paid.

Sub-paragraph 2(a) is intended to establish as a minimum a prineiple of
non-diserimination between aliens and nationals in compensating aliens
for property which has been taken. The suceeceding sub-paragraph 2(b)
points, consistently with Article 2, to the existenee of an international

e =
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standard. This standard is based on the concept of the ‘‘fair market
value."” The possibility exists, of course, that the “‘fair market value’’ of
the particular property may have been depressed by anticipation of the
taking or conversely that the prospect of a taking by eminent domain may
actually enhance the value of property. It is required that ‘‘fair market
value'” be established independently of these influences. A State thus ean-
not profit from a gradual and well-publicized program of nationalization
which depresses the value of all property which may be subjected to that
nationalization.

Property owned by an alien may be of a distinctive character or of a
highly specialized nature for which no market value in the country or area
concerned can be established. The value of the sole railroad in an under-
developed country could not be determined on the basis of the price it would
command on the market, since no market for such enterprises would in all
likelihood exist within that eountry. The standard of ‘‘fair value’ in-
corporated in sub-paragraph 2(e) allows some latitude in determining
what would be an equitable price for the property taken.

Account has also been taken of the possibility that a treaty may pre-
seribe a special standard of compensation, which may be either higher or
lower than that required by sub-paragraphs 2(a), 2(b), and 2(¢). That a
treaty may prescribe a lower measure of compensation than is otherwise
provided by this Article is specifically taken into account in Article 25,
dealing with the waiver, compromise, or settlement of elaims by States.

Subject to the special exception dealt with in paragraph 4, the require-
ment of ‘‘prompt’’ eompensation does not necessarily eall for payment in
advance but does require that compensation be paid within a reasonable
period of time after the taking. Vague assurances at the time of the
taking of property to the effeet that compensation will be paid in the
future are insufficient if action is not taken within a reasonable time
thereafter to grant that compensation. While no hard and fast rule may
be laid down, the passage of several months after the taking without the
furnishing by the State of any real indication that compensation would
shortly be forthcoming would raise serious doubt that the State intended
to make prompt compensation at all. Exeept for the special case taken up
in the next paragraph, compensation may not be deferred or paid in install-
ments other than with the express assent, freely given, of the injured alien.

Nothing in this Article is intended to preclude the compromise of claims
for the taking of property, provided such compromise is not effected
through duress, as long as the conditions stipulated in Articles 22 and 24
are complied with.

Paragraph 3: A State which is desirous not to subjeet itself to liahility
to pay compensation for property of an alien which it wishes to secure may
attempt to acecomplish by indirection what it eannot for finanecial reasons
do direetly. There are a variety of methods by which an alien natural or
juridical person may have the use or enjoyment of his property limited
by State action, even to the extent of the State’s forcing the alien to dispose
of his property at a price representing only a fraction of what its value
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would be had not the alien’s use of it been subjected to interference by the
State.

The measures which a State might employ for this purpose are of infinite
variety. A State may make it impossible for an alien to operate a factory
which he owns by blocking the entrances on the professed ground of main-
taining order. It may, through its labor legislation and labor courts, de-
signedly set the wages of local employees of the enterprise at a prohibitively
high level. If technical personnel are needed from outside the country,
entry visas may be denied them. KEssential replacement parts or machinery
may be refused entrance, or allocations of foreign exchange may deliberately
be denied with the purpose of making it impossible to import the requisite
machinery. Any one of these measures, if done with the requisite intent
and if not justified under paragraph 5, could make it impossible for the
alien owner to use or enjoy his property. More direct interferences may
also be imagined. The alien may simply be forbidden to employ a certain
portion of a building which he occupies, either on a wholly arbitrary basis
or on the authority of some asserted requirement of the local law. A gov-
ernment, while leaving ownership of an enterprise in the alien owner, might
appoint conservators, managers, or inspectors who might interfere with the
free use by the alien of its premises and its faecilities. Or, simply by for-
bidding an alien to sell his property, a government could effectively deprive
that property of its value.

Whether an interference with the use, enjoyment, or disposal of prop-
erty constitutes a ‘‘taking’’ or a ‘‘taking of use’’ will be dependent upon
the duration of the interference. Although a restriction on the use of
property may purport to be temporary, there obviously comes a stage at
which an objective observer would conclude that there is no immediate
prospect that the owner will be able to resume the enjoyment of his prop-
erty. Considerable latitude has been left to the adjudicator of the claim
to determine what period of interference is unreasonable and when the
taking therefore ceases to be temporary.

The unreasonableness of an interference with the use, enjoyment, or
disposal of property must be determined in eonformity with the general
prineiples of law recognized by the principal legal systems of the world.
No attempt has been made to particularize on the expression used in the
text, since the matter seems one best worked out by international tribunals.
It would be open to such a tribunal to take account of the justifications re-
ferred to in paragraph 5 of this Article as a basis for proceeding by analogy
to a definition of reasonableness in the context of interferences with the
use of property.

Paragraph 4: A certain economic and legal ecircularity is frequently
found in the nationalization or expropriation of property in furtherance of
a “‘general program of economic and social reform.”” A State may consider
it desirable to resort to these measures hecause of the poverty of its
treasury, the demands of its internal economy, or an adverse balance of
payments. These very eircumstances make it impossible for the State to
pay prompt compensation under the standards laid down in paragraph 2 of
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this Article. The State is then faced with the dilemma of a possible break-
down of its economy, which, in its view, only a program of State ownership
can cure, or the assumption of an overwhelming financial burden, which it
cannot possibly discharge, in making payment for the property so na-
tionalized. There seems to be no alternative but to adopt a via media,
which will in time afford compensation to the aggrieved alien without im-
posing upon the State a financial burden which might lead it into bank-
ruptey. In the practice of States, deferred eompensation for the nation-
alization of large segments of the economy of a country is not without its
precedents.

The present paragraph looks to such nationalizations as are directed to
land reform, to the taking of industry in general or certain types of in-
dustry into State control, and to other takings which are not limited in
scope or specialized in nature. Payments may under these circumstances
be made in interest-bearing bonds, which must be promptly tendered to
the injured alien. The requisite rate of interest would normally be no less
than that stipulated for unpaid damages and compensation under Article
38. Should the nationalizing State default on the payment of interest, the
entire amount of compensation then remaining unpaid for the taking of
the property would become due and payable. The privilege to defer pay-
ment exists only so long as interest is paid promptly. Should the bonds
not be paid at maturity, the State would be responsible under Article 12
for the non-payment of its debt. The deferment of compensation is not a
complete one, since a reasonable part of the compensation must be paid
promptly, as stipulated in sub-paragraph 4(b). This might be expected,
if the practice of States is accepted as a guide, to be a flat sum which would
be paid to each and every injured person or person claiming through him,
rather than a percentage of the total amount due. The purpose of such
partial prompt compensation is in particular to protect those aliens of
limited wealth who might otherwise be left destitute by the taking of all of
their property within the territory of the respondent State. The govern-
ing prineiple should necessarily be that an alien must be afforded prompt
compensation to the extent of his needs and should not be forced to accept
all of his compensation in the form of evidences of debt, even though in-
terest-bearing, which look to payment at some date in the future.

Sub-paragraph 4(a) requires that the ‘‘method’’ and ‘‘modalities’’ of
payment to aliens not be less favorable than those to nationals. This re-
quirement reflects the normal rule of non-diserimination between aliens
and nationals. In addition to meeting the international standards here
preseribed, the State must furnish the alien part compensation and, for the
remainder of the compensation, bonds which, as to amount, interest, terms,
and so forth, are at least as favorable as those granted to its nationals.

Sub-paragraph 4(d) treats of the special situation in which the re-
spondent State has induced reliance on its promise that it would not take
the property in question, whether by way of nationalization, expropriation,
confiscation, eminent domain, or otherwise. The undertaking may have
been given by treaty or other international agreement, by a contract or
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concession with an alien, by the terms of a municipal law which gave a
guarantee against taking for a specified period of time, or by some other
form of assurance given the alien, whether or not for a countervailing
benefit. A State cannot be allowed to take affirmative measures to induce
the acquisition or importation of property by an alien, only to take the
property against deferred compensation once it has been brought into
existence by the alien, Not only is the alien deprived of the property which
he was justifiably induced to acquire but he is also, despite assurances to the
eontrary, put in the position of having to make a forced loan to the govern-
ment of the respondent State.

Paragraph 5: Were paragraphs 1 and 2 of this Article not to be qualified
by the present paragraph, a State would be denied the means of depriving
an alien of property, without compensation, under circumstances which are
universally recognized as properly ealling for such action. Under Article
3, “‘sufficient justification’ may excuse an otherwise wrongful act or omis-
sion which is negligent or intentional. That Article is, on the other hand,
so drafted that sufficiency of justification is not to be read as a qualification
on Articles 5 through 12. What constitutes ‘‘sufficient justifieation’’ for
depriving an alien of his property must accordingly be found within the
confines of the present Article alone.

It is recognized, in the first place, that the ineidence of taxation may
deprive an alien of some of his assets and that a failure to pay taxes may
lead to the seizure of the alien’s property. A revaluation of the currency
of a particular State, if not adopted in a manner which diseriminates against
aliens individually or collectively, may deprive an alien of a portion of
his economic wealth, but the measure is not on that account wrongful. As
examples of the taking or deprivation of property of an alien arising out
of the action of the competent authorities of the State in the maintenance
of publi¢ order, health, and morality may be mentioned the confiscation of
goods which have been smuggled into a country and the seizure of such
articles as narcotics, liguor, obscene materials, firearms, and gambling de-
vices which are unlawfully in a person’s possession.

‘Without wishing to pass a final judgment on the obligation of a bel-
ligerent to return to its opponent property which has been seized during
hostilities under legislation dealing with trading with the enemy, para-
graph 5 recognizes that there is no obligation to pay compensation for such
property to the extent that its retention is consistent with international law.
Less controversial is the authority of a State to retain, without the necessity
of making compensation, not only enemy ships but also neutral vessels and
property which have been condemned in prize on account of breach of
blockade, carriage of contraband, and unneutral service. The legality of
such takings of property would be determined according to customary inter-
national law and the treaties bearing upon naval warfare.

By a taking or deprivation of property which is ‘“otherwise incidental to
the normal operation of the laws of the State’’ is meant the carrying out of
a judgment of a court in a civil case or a fine or penalty in eriminal pro-
ceedings.
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None of the foregoing conduct can be characterized as a wrongful taking
of property unless any one of the elements listed in sub-paragraphs 5(a)
through 5(d) is present.

As already mentioned in connection with other Artieles, failure of the
authorities of a State to comply with the law of that nation will engage the
responsibility of the State if injury is thereby caused to an alien. For
the purposes of sub-paragraph 5(a), as in other contexts, the violation of
the law of the State must be a clear and discriminatory one before the
justifications listed in the body of paragraph 5 lose their force.

Sub-paragraph 5(b) demands that the taking of property not be the con-
sequence of a denial of justice under Articles 6 to 8 of the Convention;
such a taking would be wrongful, by reason of being proscribed by those
Articles, even in the absence of the present sub-paragraph.

National law must, according to sub-paragraph 5(c), conform to an
international standard with respect to uncompensated takings.

Finally, sub-paragraph 5(d) requires that the judicial, fiscal, and police
powers of the State not be used to cloak an uncompensated seizure of an
alien’s property. This sub-paragraph would preclude taxes raised to
confiscatory levels from being used as means of sceuring the property of
an alien without paying him for it. A State would likewise act wrongfully
if it preseribed an unattainably high standard of conduet for aliens (e.g.,
in the compensation and benefits it accorded to their employees) and then,
pursuant to the same law, seized the property of those aliens as a penalty
for their wrongful eonduet. The sudden imposition of a requirement that
large numbers of the employees and directors of alien companies consist
of nationals, subject to forfeiture of the company’s assets as a criminal
penalty for noncompliance, would be a further example of the type of
conduet which this final caveat is designed to foreclose.

Paragraph 6: This paragraph is merely a cross-reference to Artiele 39,
dealing with the form in which both damages and compensation are to be
paid. Tts purpose is to ensure the payment of effective compensation, ¢.6.,
compensation in a currency which the claimant can freely use and at an
exchange rate which is most favorable to him,

It is improper that compensation which has been promptly paid should
immediately be frozen by foreign exchange laws which preclude the removal
of the compensation from the State granting it. Account has been taken
of the fact that property or the proceeds of the sale thereof, which could
not under existing laws and regulations have been transferred abroad, may
through a taking by the State acquire a transferable character. Under the
generality of circumstances, however, it is cousidered that the giving of
transferable character to compensation of this nature is the only effective
manner of giving redress to the owner of the property. To this general
principle an exception is made under Article 39. By the terms of that
Article, for reasons explained in the Explanatory Note thereto, damages or
compensation for the taking of property payable to a natural person who
had his habitual residence in the territory of the respondent State for an
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extended period of time may be paid in the currency of the State taking
the property.

Paragraph 7: The term ‘‘property’’ as used not only in this Article but
elsewhere in this Convention, is to be interpreted in a broad sense as com-
prising all movable and immovable property (or personalty and realty in
the language of Anglo-American law), whether tangible or intangible, in-
cluding industrial, literary, and artistic property, as well as all rights or
interests, whether legal or equitable, in any kind of property. (Cf. Treaty
of Peace with Italy, signed at Paris, Feh. 10, 1947, article 75(9) (e¢), 49
UN.T.S. 163, 61 Stat. 1245, T.I.LA.S. No. 1648.) The term ‘‘property’’
does not include for these purposes, a ““means of livelihood,”” which is dealt
with in Article 11, or contracts or concessions, which, as pointed out in
paragraph 8 of this Article, form the subject of Article 12. It may be
noted that the beneficial interest of an alien shareholder in the property
of a corporation in which he holds an interest is protected through the
medium of sub-paragraph 2(e) of Article 20 which, under certain specified
conditions, gives to that alien the right to prosecute a elaim for an injury
to the juristic person in which he holds an interest.

Some interests in property will obviously be too remote to be deserving
of the proteetion of this Article. This question of what sort of interest is
so remote, uncertain, or contingent as not to constitute ‘‘property’’ within
the meaning of this Article must be left to judicial determination, for it
would be impossible to draw any precise line of demarcation for the pur-
poses of this Convention,

It has been considered unnecessary to use the term ‘“acquired rights’’ in
this Convention, in view of the broad definition given to property and the
separate provisions of the Convention relating to the destruction of prop-
erty, deprivation of means of livelihood, and violation of contracts and
concessions. There do not appear to be any “‘acquired rights’’ recognized
by international law which do not fall within Artieles 9 to 12. On the other
hand, since each of the categories of wrongful acts and omissions dealt
with in those Articles is treated somewhat differently under positive interna-
tional law, it would be incorreet to treat all of them uniformly as violations
of “‘acquired rights.”’

Paragraph 8: The reasons why annulment and nonperformance of con-
tracts and coneessions have been treated separately from takings of prop-
erty are set forth in the Explanatory Note to that Article.

Damages: The factors to be taken into account in eomputing damages for
the uncompensated taking of property and for deprivation of the use or
enjoyment of property are dealt with in Article 32,

[ H

ArTicLeE 11
(Deprivation of Means of Livelthood)

1. To deprive an alien of his existing means of livelihood by exeluding
him from a profession or occupation which he has hitherto pursued in a
State, without a reasonable period of time in which to adjust his affairs, by
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way of obtaining other employment, disposing of his business or praetice
at a fair price, or otherwise, is wrongful if the alien is not accorded just
compensation, promptly paid in the manner specified in Article 39, for the
failure to provide such period of adjustment.

2. Paragraph 1 of this Article has no application if an alien:

(a) has, as a result of professional misconduet or of conviction for a
crime, been exeluded from a profession or oecupation which he has hitherto
pursued, or

(b) has been expelled or deported in conformity with international
standards relating to expulsion and deportation and not with the purpose
of circumventing paragraph 1.

EXPLANATORY NOTE

Paragraph I: The practice is widespread of reserving many oceupations
and professions to nationals of the State concerned. The exclusion of aliens
from these pursuits has obvious logie in terms of protecting national se-
curity, of maintaining professional standards, and of making possible the
diseipline or regulation of persons engaged in certain professions and oe-
cupations. Suech restrictions, if operative only as to persons desiring to
enter a profession or oceupation in the future, are generally unexceptionable
from the point of view of international law, and it is not proposed to call
them in question here. 1t may be noted, however, that many international
treaties provide for the abolition of such restrietions and that a violation of
such a treaty provision on the subjeet would resnlt in international re-
sponsibility.

A situation less clear in terms of law and of policy is created when a
State desires to change its law in order to exclude aliens from professions
and oecupations in which they may already be engaged. On the one hand,
it would be intolerable that a State should be denied the power to change its
law with respect to those who have already entered upon certain pursuits.
If a State has reason to doubt the loyalty of eertain aliens, no objection
could be made to the State’s taking measures to exclude such persons from
professions and ocecupations having to do with the security of the nation,
On the other hand, dangers lurk in an unrestrained power to deprive aliens
of means of livelihood which they have enjoyed for years. If dictated by
the desire to harm foreigners, action of this charaeter may be employed to
deprive them of their property and of their means of support as effectively
as if their possessions had been confiscated by the State without compensa-
tion. Even a measure restricting or prohibiting the pursuit of certain em-
ployments, which on its face has application to both nationals of the State
and to aliens, may affect only aliens if that employment is one solely or
preponderantly that of aliens. For these reasons, the present text has taken
the position that an alien who is excluded from his eurrent occupation or
profession without a period of time in which to adjust his affairs must be
granted compensation, and that failure to provide such compensation is a
wrongful act or omission.

The burden of the Article is thus that an alien has a right to a period of
time for readjustment if he is to be denied his profession or oeccupation but
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that the State may, consistently with law, take this period of time away from
him against the payment of just compensation. The period for readjust-
ment is subject to taking in the same way that property is subject to taking
under Artiele 10. In both cases, it must be emphasized, the wrongful act
or omission consists in an uncompensated taking. A State is fully within
its powers in denying an alien an occupation or profession immediately
upon notice. Its responsibility is engaged only if it fails to pay just
ecompensation for the exercise of this privilege. If a reasonable period of
time is granted for the adjustment of the alien’s affairs, no obligation to pay
compensation ecan exist.

Several qualifications must be noted to the prineiple just enunciated.
The first of these is that the exclusion must be such as to deprive the alien
of ““his existing means of livelihood.'” In this aspeet, the provision has an
essentially humanitarian charaeter, designed to seeure aliens in their human
right to means of earning their daily bread. A second qualification is that
the Article refers only to the denial of a ““profession’’ or *‘occupation’’ and
not to businesses themselves. To a certain extent, the concepts of an
““occupation’ or a ‘““profession’’ overlap with that of a ‘‘business,”’ for
the former may entail the conduet of the latter. However, the exelusion of
an alien from an interest in a business which is not his “‘existing means of
livelihood™ and which does not constitute his profession or occupation does
not fall within the scope of this Article. Such action may. however, be a
violation of Article 10, relating to the taking of property, if unacecompanied
by the measure of compensation demanded by that Article.

The period of adjustment provided before the exclusion becomes effee-
tive will vary with the nature of the vocation which the alien is to be
denied. If the profession or oecupation is of a relatively unskilled char-
acter or involves no capital expenditure for the conduct of a *‘business’” or
““profession,’’ the adjustment will probably take the form of the alien’s
shifting to other employment within a relatively short period of time. In
the case of professions or oeeupations which involve business activities as
an essential attribute thereof or which are eapable of purchase and sale,
an opporfunity must be provided for the disposal of the business or pro-
fession at a fair price. The requirements of a reasonable period of time
and of a fair price are designed to protect the alien against a foreed sale
which will produee less than the fair value of the business or praetice.
Normally, the period required for this purpose will be longer than that
needed for an unskilled individual fo adjost his affairs.

Because of the absence of judieial authority on the point, it has not been
thought desirable to attempt a definition of what constitutes ‘‘just com-
pensation.’”” The matter has aceordingly been left to judicial determina-
tion. It may be noted, however, that the compensation to which an alien
is entitled must take account only of those losses traceable to the denial
of the requisite period of adjustment. Thus if an alien doctor excluded
from the practice of medicine ought reasonably to be allowed a period of
two years for adjustment and is foreed to leave his wonted profession at
the end of one year, thereby suffering a considerable loss in the price he ob-
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tains for his practice, the compensation payable to him would be the differ-
ence between his estimated income for the two-year period and the final
price for his practice which he would have obtained at the end of two years
and what his income over the one-year period and procceds of sale actually
were.

Sub-paragraph 2(a): A State commits uo violation of international law
if it denies certain vocations to persons, whether nationals or aliens, who
are convieted of erimes of such nature as to call for their exclusion from
those callings or are otherwise guilty of professional misconduct. An alien
doetor cannot complain of his immediate exelusion from the practice of
medicine if he has been convieted of having committed an abortion in
violation of law. While the determination of the neeessity of excluding
persons from certain eallings on aceount of certain types of conduet will
normally be left to municipal law, there is in this respect, as in others, a
minimum international standard to be observed, It thus follows that it
would be a wrongful act upon the part of a State to exclude an alien from
all gainful employment on account of the commission of some trifling
offense.

Sub-paragraph 2(b) : In the absence of a special exception, an alien who
has been expelled or deported from a country might claim that he was en-
titled to compensation for the means of livelihood thus denied him or a
suspension of his deportation to permit him to adjust his affairs. To im-
pose such requirements would be to place qualifications on the undoubted
right of States to deport or expel aliens and would be particularly vexatious
when such action was required for the maintenance of public order or for
the preservation of the seeurity of the State. It would be ludierous, for
example, to require a State to pay an alien or to suspend his deportation
if that alien is being deported for the commission of a erime or because he
is unlawfully within the territory of the State.

The exemption of a State from the requirements of paragraph 1 of this
Article applies only if the deportation is effected in aceordance with inter-
national standards, that is, conducted humanely and in conformity with
the procedures provided by the law of the country concerned. If the
purpose of the deportation or expulsion is aetually to deprive the alien,
without adequate compensation, of the enjoyment of his property, profes-
sion, or occupation, the resulting deprivation of property or period of read-
Justment would constitute a violation of Article 10 or 11, as the case
might be.

Damages: The factors to be taken into aceount in computing damages for
failure to provide the period of readjustment required by this Article are
set forth in Article 33.

ArTicLE 12

( Violation, Annulment, and Modification of Contracts and Concessions)

1. The violation through an arbitrary action of the State of a contract or
concession to which the eentral government of that State and an alien are
parties is wrongful. In determining whether the action of the State is
arbitrary, it is relevant to consider whether the action constitutes:
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(a) a clear and discriminatory departure from the proper law of the
contract or concession as that law existed at the time of the alleged viola-
tion ; '

(b) a clear and discriminatory departure from the law of the State
which is a party to the contract or concession as that law existed at the
time of the making of the contract or concession, if that law is the proper
law of the contract or coneession;

(e) an unreasonable departure from the prineiples recognized by the
prineipal legal systems of the world as applicable to governmental contracts
or coneessions of the same nature or category; or

(d) a violation by the State of a treaty.

2. If the violation by the State of a contract or concession to which
the central government of a State and an alien are parties also involves the
taking of property, the provisions of Article 10 shall apply to such taking.

3. The exaction from an alien of a benefit not within the terms of a con-
tract or conecession to which the central government of a State and an alien
are parties or of a waiver of any term of such a contract or concession is
wrongful if such benefit or waiver was secured through the use of any
clear threat by the central government of the State to repudiate, cancel,
or modify any right of the alien under such confract or concession.

4, The annulment or modification by a State, to the detriment of an alien,
of any econtract or concession to which the alien and a person or body other
than the central government of a State are parties is wrongful if it con-
stitutes:

(a) a clear and discriminatory departure from the proper law of the
contract or conecession;

(b) an unreasonable departure from the prineciples recognized by the
principal legal systems of the world as applicable to such contracts or
coneessions ; or

(e) a violation by the State of a treaty.

EXPLANATORY NOTE

Paragraph 1: Contracts and concessions to which applicable: This Article
speaks expressly only of a ‘“‘contract’ or a ‘‘concession,’”’ hut the term
“‘contraet’’ is intended to include debts and quasi-contractual obligations
as well.

Concessions are, by the express terms of the Article, placed in the same
category as contracts. It has on occasion been suggested that a concession
constitutes a property right as well as a contract and that in the former
aspect it is subject to expropriation or nationalization, provided compensa-
tion is paid in the measure stipulated in paragraph 2 of Article 10. The
logical consequence of the adoption of such a view would be to place a con-
cession in the category of ‘‘property of an alien’’ within the meaning of
Article 10. This theory has, however, been rejected in the present draft,
which proceeds instead on the theory that concessions should be treated in
the same way as contracts.

It does not appear possible either on logieal grounds or in terms of policy
to make a distinction between contracts and concessions, for the latter are
nothing more than a species of the former. To provide that obligations
under concessions and contracts may be terminated against the payment
of compensation is to embrace the theory, now diseredited, that a promisor
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has an option of performing his contract or paying the stipulated price for
nonperformance in the form of damages. Such a view suggests that com-
pliance with contracts, including concessions, is a matter of expediency, and
that no moral opprobrium attaches to the violation of the promisor’s
pledged word. In strong contrast stands the power of a State to take
property for its own use or for that of other persons—a power which is
recognized by the prinecipal legal systems of the world, although the pur-
poses for which it may be exercised may vary from State to State.

Debts: The responsibility of a State for the annulment of or arbitrary
failure to pay its debts has been beclonded by the commingling of other
issues with that of the responmsibility of the State for non-payment of its
obligations. Historically, in the classical international law of Grotius,
Wolff, and Vattel, the international obligation of a nation to discharge its
debts was considered in the context of the reprisals to which resort might
be had if the State failed in its duty. In more recent times, the use by
powerful nations of armed intervention and other forms of self-help for the
collection of debts owed by foreign States to aliens has kept alive the im-
pression that forece and international responsibility for a nation’s debts
march together. The Drago Doctrine, which, although not universally ac-
cepted, has received the support of a substantial number of States, and the
Hague Convention respeeting the Limitation of the Employment of Force
for the Recovery of Contract Debts of October 18, 1907, 3 Martens, N.R.G.,
3d ser., 414, represent significant attempts to divorce the two matters. The
question of the responsibility of a State for its debts has likewise been com-
plicated by the acute practical problem posed by the bankruptey of a State
and its consequent inability to meet its obligations. But when these ex-
traneous considerations of the use of force, of the taking of reprisals, and of
bankruptey are laid aside, it appears that there is no substantial dissent
from the proposition that a State still is responsible for its debts and that
it ineurs international responsibility in the sense of the present Convention
when through ‘‘an arbitrary action’’ it defaults on those debts.

Contract or concession to which the central government of a Stale is a
party: Paragraphs 1 and 3 apply only to concessions and contracts, inelud-
ing debts, of the central government of a State. The contracts and con-
cessions, including debts, of provinces, states, municipalities, and other
political subdivisions are not within the seope of this paragraph and are to
be treated on the same basis as private obligations. If contracts and con-
cessions of governmental entities other than the central government of a
State are annulled or modified by any organ, agency, official, or employee of
the State, the act of modification or annulment may be a wrongful one fall-
ing within paragraph 4 of this Article if any of the conditions preseribed
in that paragraph is fulfilled. In addition, the failure of a province, state,
munieipality, or other political subdivision to honor its obligations, other
than through an annulment or modification of the contraet or concession by
action of the central government may, if not redressed by the courts of the
State concerned, constitute a denial of justice such as to bring the situation
within the provisions of Articles 6 to 8.
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The distinetion between the contracts and conecessions of the central
government and those of subordinate political entities is not dictated by
logic but by history. The differing treatment of the two types of obliga-
tions has, however, become so firmly established in law that it does not seem
desirable to depart from it in connection with the present codification.

Circumstances under which a violation of a coniract or concession 4s
wrongful: No contract or concession exists in a legal vacuum. It draws
its binding foree, its meaning, and its effectiveness from a legal system,
which must be so developed and refined as to be capable of dealing with the
great range of problems to which the performance and violation of promises
gives rise. Pacta sunt servanda is undoubtedly the basic norm of any sys-
tem of law dealing with agreements, but the principle speaks on such a high
level of abstraction that it affords little or no guidance in the resolution of
conerete legal disputes relating to agreements. What is pactum and when
and how and if it is to be servandum are questions which must be answered
by a system of law capable of reacting in a sophisticated manner to these
problems. What that system of law is can be determined by the private
international law of the forum, whether national or international. As a
general matter, the forum will accept as the proper law of the contract the
system of law which has been selected by the parties, although it may, as to
such matters as the existence of the agreement, find it necessary to look to
some other system of law, such as that of the place of the making of the
contract. The law elected by the parties to an agreement between the
central government of the State and an alien may be the municipal law of
the contracting State, the law of some other State, the principles of law
shared by several States, the general prineiples of law (ius gentium), or
international law itself. Even when the parties select a particular body of
law as being the proper law of the contract, it is normally their understand-
ing that the proper law is not necessarily the law as it existed at the time
of the conclusion of the agreement but rather the law in its state at the time
of any violation of the agreement which might be alleged.

In determining whether there has been a violation of a contract or con-
cession between the central government of a State and an alien, two extremes
must be avoided. The first of these would be to test every alleged breach
of a contract or concession immediately and directly by an international
standard, notwithstanding any choice of law which the parties might have
incorporated in the agreement. If every violation, as determined by an in-
ternational standard, of a contract or concession between a State and an
alien were to be regarded as engaging State responsibility, the contract or
coneession would in effect be raised to the dignity of a treaty or other inter-
national agreement between two States. But the application of such a
standard would be in flagrant disregard of the intention of the parties, who
had either chosen some other system of law as the proper law of the contract
or by remaining silent had indicated that the agreement was to be governed
by a system of municipal law to be determined by the application of prin-
ciples of private international law. Moreover, if contracts were to bind
States in every instance as firmly as international agreements—and this
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does not appear to be the current state of the law—governments might be
reluctant to enter into eontractual relationships with aliens, to the resulting
prejudice of free economie intercourse between nations.

The opposite extreme would be to treat a contract or econcession as being
governed exclusively by the municipal law of the contracting State, even
though the contract invoked some other legal system as the proper law of
the contract. According to this view, the validity of the choice of some
foreign system of law as the proper law of the contraet wonld be determined
by the law of the contracting State as that law might from time to time
provide. This view would leave the alien contractor defenseless against
the modification or termination of the contract by the State which was the
other party thereto. ILegislation adopted in conformity with municipal law
and administered by the courts with serupulous fairness might nevertheless
strip the alien of any rights he was to enjoy under the contract or conces-
sion as originally concluded. The possibility that the State could by legisla-
tive or executive action alter the terms or effectiveness of the contract at
will would mean that its obligation would be wholly illusory. Absolute
freedom to perform or not to perform would, as in the case of holding the
State to a rigid international standard of performance, operate to the dis-
couragement of commercial relations between States and private persons ex-
tending across national boundaries.

Doctrine and jurisprudence have attempted to maintain a middle course
by limiting State responsibility for a violation of a eoncession or contract
to those cases in which there has been a ‘‘denial of justice’’ in litigation in
the courts of the respondent State respecting an alleged breach of the con-
tract and to cases in which the breach of the contract or econcession hag been
characterized as “‘arbitrary’’ or ‘‘tortious.”’ These highly flexible and
indefinite standards suggest that there is a certain amount of discretion in
the respondent State to interpret or modify the terms of the agreement in
a reasonable and non-diseriminatory way but call for a response in dam-
ages on the international plane when there has been a violation of certain
requirements laid down by international law. What constitutes a de-
parture from these requirements cannot be set down with definiteness or
precision, It is for this reason that sub-paragraphs 1(a) to 1(d) of this
Artiele merely lay down certain factors which are to be taken into considera-
tion in determining whether the action of the State has been ‘‘arbitrary,”
that concept being the eriterion of wrongfulness. The listing of those
respects in which the action of the State is arbitrary is not intended to be
exhaustive.

Sub-paragraph 1(e): The proper law of the contract may be either the
law of the State which is a party to the contraet or concession or some
other body of law. In the first case, the state of that law at the time of
the making of the contract or concession must also be considered, in ac-
cordance with sub-paragraph 1(b) of this Artiele; in the second case, only
the state of the applicable law at the time of the alleged arbitrary action
would need to be taken into account,
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The proper law may be ascertained by application of principles of
private international law or may be that designated by the parties in the
instrument. The words ‘‘clear and diseriminatory’’ are to be read as one
expression. In order to avoid putting an international tribunal in the
position of a court of appeal from the courts of the State which is a party
to the agreement, a ‘‘clear’’ departure from the proper law of the contract
is requisite to the establishment of responsibility. The fact that action of
the State 1s ‘‘diseriminatory ™’ is one element of establishing that there has
been a “‘clear’’ departure from the law. What appears to the entity mak-
ing the decision on the international plane to be a ‘‘clear departure’’ from
the law may appear less than clear when account is taken of the faet that
the interpretation given the contract is applied on a non-diseriminatory
basis in all cases, whether or not the plaintiff is an alien. For example,
State A, which has an agreement with an alien under which the law of
State B is the proper law of the contract, may consistently interpret the
law of State B in a manner which the entity making the decision on the
international plane might consider to be incorrect. But the readiness of
the latter to eall in question the view entertained by State A would be con-
siderably diminished if it observed that the interpretation given to the law
of State B was consistent and non-diseriminatory. Diserimination may
be established through proof that the alien was discriminated against per-
sonally, as a member of a class of aliens or any other class to which he may
belong, or as an alien pure and simple.

Sub-paragraph 1(b): If the proper law of the contract or concession is
the law of the State which is a party to the agreement, that State cannot
be allowed to change its law in order to obtain for its own advantage
benefits which are owed to the alien who is a party to the agreement. It
is therefore necessary to provide that the law to be applied in such a case
must normally be the law of the State concerned at the time the agreement
was concluded. This prineciple is subject to two exceptions: The first is
that if the law of the State which is a party to the contract or concession is
changed to the advantage of the alien, the alien would be entitled, under
sub-paragraph 1(a), to rely on the later state of the law as so meodified to
his advantage. The second exception would be called for if the agreement
of the State and the alien were to provide that the proper law of the con-
tract is the law of the State as it may exist from time to time. In that ex-
ceptional case, the provisions of sub-paragraph 1(a) would likewise apply.

What constitutes a “‘clear and diseriminatory departure’’ from the law
of the State is governed by the same standard as was described above in
connection with sub-paragraph 1(a). The necessity that there be such a
departure from the law is of even greater importance here, since the courts
and other agencies of the State party to the agreement are, if acting in good
faith, presumptively the soundest interpreters of the law of that State.

It is not the purpose of this provision to foreclose absolutely any change
in the law governing a contract or concession between a State and an alien.
A non-diseriminatory law terminating for reasons of public morality all
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gambling concessions granted to nationals and aliens alike might not be
considered to be ‘‘arbitrary.” A shortening of the period of limitation
during which an action might be brought for an alleged violation of the
agreement might be regarded as both not ‘‘arbitrary’’ and not a ‘‘clear
and diseriminatory departure’’ from the proper law of the contract,
whether that law be that of the State which is a party to the agreement or
some other legal system. A change in the canons of interpretation of
contracts, applied on a non-diseriminatory basis to all contracts, would not
necessarily render action of the State taken in reliance on the changed rule
of law either ‘“‘arbitrary’’ or a ““clear and discriminatory departure’’ from
the law of the State which is a party to the agreement. The evil with
which this sub-paragraph is intended to deal is action which is clearly
violative of the contract under the state of law existing at the time of its
conclusion and which is intended to deprive the alien of the fruits of his
contract without any other purpose than the enrichment of the State with
which the agreement was made.

Sub-paragraph 1(c) : This provision precludes the respondent State from
relying on a provision of its own law or of any other system of law con-
stituting the proper law of the contract which falls below the international
minimum standard, as, for example, by way of providing only an in-
adequate substantive remedy to the alien in the event of a breach of the
contract or coneession by the State whiceh is a party to it.

The types of contracts and concessions which a State may conclude with
aliens are manifold. At one extreme are simple contracts of sale. At the
other are long-term international development contracts, ealling for the ex-
penditure of large sums of money and the performance of many obligations
by both the State and the alien. All of these agreements are not governed
by a uniform body of law good for all contracts concluded by States.
Agreements for the production and sale of military supplies are often
governed by provisions of national law ealling for renegotiation or termina-
tion under certain conditions, whereas other public contracts are not so
regulated. This sub-paragraph accordingly provides that the principle de-
rived from the principal legal systems of the world must be one appropriate
to the particular type of eontract or concession which is in issue.

Sub-paragraph 1(d) : If the failure of the State to perform under a con-
tract with an alien is in conflict with a treaty, the breach of the contract
would be wrongful for international purposes. An example of such a
treaty would be one placing certain contracts or concessions under interna-
tional guaranty. The fact that the action of the State was consistent with
the proper law of the contract and with the international standard referred
to in sub-paragraph 1(c¢c) would be irrelevant if a failure to perform the
obligation in the manner preseribed by the treaty were to be established.

It remains to say a word or so about the position under the above prin-
ciples of the debts of a State. Either outright repudiation of, or simple
failure to pay the prineipal of or interest on, a debt of the central govern-
ment of a State might run afoul of any one or more of the sub-paragraphs
of paragraph 1. As in the case of contracts and concessions generally, it
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would be no defense to such non-payment that repudiation or failure to pay
had been authorized or directed by the municipal law of the State concerned.

The poverty of a country or its asserted inability to pay may not be set
up as a defense to international responsibility. As in connection with the
taking of property, a State can easily allege that it did not have enough
funds for its own governmental purposes and therefore would not be in a
position to discharge its obligations to aliens. The acknowledgment of any
such defense would involve an international court in those inquiries into
the internal affairs of States which have already been discussed in connec-
tion with Article 10. Particular difficulties are eaused by the faet that
there is in the international sphere no bankruptey procedure in order to
discharge a State when it becomes in faet totally unable to meet its obliga-
tions. In the absence of any such procedure, the release of a State from
its obligations under such circumstances must be left to international
negotiation.

A number of States, notable amongst which is the United States, have as
a matter of domestic policy refrained from espousing the claims of their
nationals arising out of the contracts or debts of forcign States. This un-
readiness to act has been the result of internal policy rather than of
any restraint laid upon the State by international law, and it accordingly
does nothing to deny the validity of the general principle of a State’s re-
sponsibility for improper conduct with respeet to its contracts and debts to
aliens.

It is irrelevant for these purposes that at the time of the creation of the
debt, through, for example, the issuancee of bonds, the State was not aware
of the fact that the evidences of indebtedness might eventually find their
way into the hands of aliens. A State may guard against this possibility
by placing restraints on the negotiation of the instruments to foreignmers.
The alien may have secured the bond at a low price because of uncertainty
about payment of the principal or interest and may thus be in a position to
profit by the fact that the obligation originally assumed by the State is
enforeed in literal terms on the international plane. The fact, however,
that the international remedy exists should help to prevent extreme drops
in the value of public securities which may lawfully be held by aliens and
should thus deprive aliens of windfall profits.

It should be emphasized that the parties to a contract or a concession, a
State and an alien, may of course agree to terminate their agreement
pursuant to another agreement later arrived at, provided, however, that
such agreement is freely entered into and is not secured through the
coercion referred to in paragraph 3 of this Article. In this category would
fall a proper agreement for the settlement of the debts of a State.

Paragraph 2: A contract or concession frequently conveys to an alien
certain property rights, such as mineral rights or title to land. The per-
formance of a contract or the exploitation of a concession may also require
that the alien acquire property locally or import it. In either case, the
alien enjoys simultaneously property rights as well as those contraetual
rights to which paragraph 1 of this Article refers. If property acquired
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under, or in pursuance to a contract or concession is taken from an alien,
that ““taking’’ is governed by Article 10, compensation or damages heing
payable therefor in addition to any damages which may accrue as the result
of the violation of the contract or concession itself.

Paragraph 3: The present paragraph is designed to preclude the exaction
of benefits by a State through threats to take yet more drastic action—a
principle which follows naturally from paragraph 1 of this Article.

Although this paragraph is little more than a specific application of the
principles enuneciated in paragraph 1 of this Article, it must be acknowl-
edged that there is virtually no international jurisprudence or doetrine
dealing with this problem.

Paragraph 4: Whereas paragraphs 1 and 3 of this Article have dealt
with transactions to which there are but two parties—the State and the
alien with whom the contract or concession has been made—the present
paragraph deals with the relationship of three parties, the two parties to
the contract or concession and the organ, agenecy, official, or employee of
the State who purports to annul or modify the terms of a concession or
contract.

The present provision is concerned with governmental action, whether
by the central government of a State or by a subordinate entity, which
terminates or modifies a contract between an alien and a private person or
a governmental ageney subordinate to the central government of the State.
A State may deprive an alien of valuable rights, which are fully as im-
portant to the alien as the property dealt with in Article 10, by taking
measures to relieve its nationals from contractual obligations to aliens, by
importing new terms and conditions into existing contracts, or by adopting
new rules relating to the interpretation and performance of such instru-
ments. Notwithstanding these possibilities, it is recognized that some
leeway must be left to the State in the regulation of the performance of
contracts. In order to place some limitations upon the autonomy of the
State, it is provided in sub-paragraph 4(a) that the annulment or modifica-
tion, to Le internationally lawful, must be consistent with local law, but
consistent only in the sense that there is no ‘‘clear and diseriminatory de-
parture’’ from that law. The following sub-paragraph 4(b) again applies
an international standard. Aeccording to that standard, it would not be
unlawful for a State to take reasonable measures to preserve its foreign
exchange position, even though this might involve a partial annulment or a
modification of existing contracts with aliens. To partieularize further,
State action respecting gold clauses in contracts and prohibitions on the
transmittal of funds abroad would not necessarily fall afoul of paragraph
4, since the propriety of such measures has by now received general recog-
nition.

Certain issues of jurisdiction and of private international law may be
pertinent to the determination whether a State had the power to affect the
contract or concession in any way., Such questions are, however, outside
the scope of the present codification.
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Damages: The factors to be taken into account in computing damages
for violation of a contract or econeession, the exaction of a benefit not within
the terms of a contract or concession, and the annulment or inodification
of a contract or econcession within the meaning of this Article are set forth
in Article 34.

ArticLE 13
(Lack of Due Diligence in Protecting Aliens)

1. Failure to exercise due diligenee to afford protection to an alien, by
way of preventive or deterrent measures, against any aet wrongfully com-
mitted by any persou, acting singly or in concert with others, is wrongful :

(a) if the act is eriminal under the law of the State concerned ; or
(b) the act is zenerally recognized as criminal by the principal legal
systems of the world.

2. Failure to exercise due diligence to apprehend, or to hold after ap-
prehension as required by the laws of the State, a person who has eommitted
against an alien any act referred to in paragraph 1 of this Article is wrong-
ful, to the extent that such conduct deprives that alien or any other alien
of the opportunity to recover damages from the person who has committed
the act.

SECTION C
INJURIES
ARrTICLE 14
(Definitions of Injury and Causation)

1. An ““injury,’”” as the term is used in this Convention, is a loss or detri-
ment eaused to an alien by a wrongful act or omission which is attributable
to a State.

2. Injuries within the meaning of paragraph 1 inelude, but are not
limited to:

(a) bodily or mental harm ;

(b) loss sustained by an alien as the result of the death of another
alien ;

(¢) deprivation of liberty;

(d) harm to reputation;

(e) destruetion of, damage to, or loss of property :

(f) deprivation of use or enjovment of property;

(g) deprivation of means of livelihood ;

(h) loss or deprivation of enjoyment of rights under a contract or
coneession ; or

(1) any loss or detriment against which an alien is specifically pro-
tected by a treaty.

3. An injury is ‘‘caused,’’ as the term is used in this Convention, by an
act or omission if the loss or detriment suffered by the injured alien is the
direet consequence of that aet or omission,

4. An injury is not “‘caused’’ by an act or omission :

(a) if there was no reasonable relation between the facts which made
the act or omission wrongful and the loss or detriment suffered by the in-
jured alien; or

(b) if, in the ease of an aect or omission ¢reating an unreasonable risk
of injury, the loss or detriment suffered by the injured alien occurred
outside the scope of the risk.
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SECTION D

ATTRIBUTION

ARrTICLE 15
(Circumstances of Attribution)

A wrongful act or omission causing injury to an alien is ‘‘attributable to
a State,”” as the term is used in this Convention, if it is the act or omission
of any organ, agency, official, or employee of the State acting within the
scope of the actual or apparent authority or within the scope of the funetion
of such organ, ageney, official, or employee,

ArTicLE 16
(Lersons and Agencies through Which a State Aels)

1. The terms “‘organ of a State'” and ‘‘agency of a State,”” as used in this
Convention, include the Ilead of State and any legislative, deliberative,
executive, administrative, or judicial organ or azeney of a State.

2. The terms ‘‘official of a State’ and “employee of a State,’

?

as used

in this Convention, include both a civilian official or employvee of a State and
any member of the armed forees or of a para-military organization.

ArrticLE 17

(Levels of Governmenl)

1. The terms ‘“‘organ of a State,”” “fageuncy of a State,’”” ““official of a
State,”” and ““employee of a State,”” as used in this Convention, include any
organ, ageney, official, or employee, as the case may be. of

(a) the central government of a State;

(b) in the ease of a federal State, the government of any state,
provinee, or other component political unit of sueh federal State ;

(e¢) the government of any protectorate, colony, dependeney, or other
territory of a State, for the international relations of which that State is
responsible, or the government of any trust territory or territory under
mandate for which a State aets as the administering authority ; or

(d) the government of any political subdivision of any of the fore-
going,

2. The terms “‘organ of a State,”” ““agency of a State,”” ‘“official of a
State,”" and *‘employee of a State,’” as used in this Convention, de not in-
clude any organ, ageney, ofticial, or employee of any enterprise normally
considered as commereial which is owned in whole or in part by a State
or one of the entities referred to in paragraph 1 if such enterprise is, under
the law of such State, a separate juristic person with respect to which the
State neither aceords immunity in its own courts nor claims immunity in
foreign courts.

1y

ARTICLE 18
(Activities of Revolutionaries)

1. In the event of a revolution or insurrection which brings about a
change in the government of a State or the establishment of a new State,
an act or omission of an organ, agency, official, or employee of a revolu-
fionary or insurrcctionary group is, for the purposes of this Convention,
attributable to the State in which the group established itself as the govern-
ment,
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2. In the event of an unsuecessful revolution or insurrection, an act or
omission of an organ, agency, official, or employee of a revolutionary or
insurrectionary group is not, for the purposes of this Convention, at-
tributable to the State.

SECTION E
EXHAUSTION OF LOCAL REMEDIES
ARrTICLE 19
(When Local Remedies Considered Exhausted)

1. Local remedies shall be considered as exhausted for the purposes of
this Convention if the claimant has employed all administrative, arbitral, or
Judicial remedies which were made available to him by the respondent
State, without obtaining the full redress to which he is entitled under this
Convention.

2. Local remedies shall be considered as not available for the purposes
of this Convention:

(a) if no remedy exists through which substantial recovery could be
obtained ;
(b) if the remedies are in faet foreclosed by an aet or omission at-
tributable to the State; or
(e) if only excessively slow remedies are available or justice is un-
_ reasonably delayed.
; SECTION F
PRESENTATION OF CLAIMS BY ALIENS
ArticLE 20
(Persons Entitled to Present Claims)

1. A claim may be presented, as provided in Article 22, by an injured
alien or by a person entitled to elaim through him.

2. Injured aliens, for the purposes of this Convention, include :

(a) the alien who has suffered an injury;

(b) in the ease of the killing of an alien, another alien who is:

(1) a spouse of the decedent;

(2) a parent of the decedent;

(3) a child of the decedent; or

(4) a relative by blood or marriage actually dependent on the
decedent for support;

(e) an alien who holds a share in, or other analogous evidence of
ownership or interest in a juristic person which is a national of the re-
spondent State or of any other State of which the alien is not a national,
and who suffers an injury to such interest through the dissolution of, or
any other injury to, such juristic person, if that juristic person has failed
to take timely steps adequately to defend the interests of such alien.

3. Upon the death of an alien who has suffered an injury, such claim as
may have acerued to him before his death may be presented by an heir,
if such heir is an alien, or by the personal representative of the decedent.

4. If a claim has been assigned, it may be presented by the assignee
thereof, provided such assignee is an alien.

ARrTICLE 21

(Definition of Alien, National, and Clavmant)

1. An “‘alien,’”’ as regards a particular State, is, as the term is used in
this Convention, a person who is not a national of that State.
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2. A ‘““person,”’ as the term is used in this Counvention, is a natural
person or a juristic person.

3. A ““national’’ of a State, for the purposes of this Convention, shall be
considered to include:

(a) a natural person who possesses the nationality of that State;

(b) a natural person who possesses the nationality of any territory
under the mandate, trusteeship, or protection of that State;

(e) a stateless person having his habitual residence in that State; and

(d) a juristie person which is established under the law of that State
or of one of the entities referred to in paragraph 1 of Article 17.

4. A member of the armed forces of a State or an official of a State, who
does not possess the nationality of that State, is treated as if he were a
national of that State as regards injuries incurred by him in the serviee
of that State.

5. A “‘claimant,’’ as the term is used in this Convention, is a person who
asserts that he is an injured alien or a person entitled to elaim through
such injured alien.

ARTICLE 22
(Procedure)

1. A claimant is entitled to present his claim directly to the State alleged
to be responsible.

2. A claimant is entitled to present his claim directly to a competent
international tribunal if the State alleged to be responsible has conferred
on that tribunal jurisdiction over such elaim.

3. Subjeet to Article 25, a claimant shall not be precluded from submit-
ting his elaim directly to the State alleged to be responsible or to an inter-
national tribunal by reason of the fact that the State of which he is a
national has refused to present his claim or that there is no State which is
entitled to present his claim.

4. No claim may be presented by a claimant if, after the injury and
without duress, the claimant himself or the person through whom he de-
rived his claim waived, compromised, or settled the claim.

5. No claim under this Convention may be presented by a elaimant with
respect to any injury listed in sub-paragraphs 2(e), 2(f), 2(g), or 2(h) of
Article 14:

(a) if prior to his aequisition of property rights or of a right to ex-
ercise a profession or occupation in the territory of the State responsible
for the injury, or as a condition of obtaining rights nunder a contract with
or a concession granted by that State, the alien to whom such rights were
aceorded agreed to waive such claims as might arise out of a violation by
the respondent State of any of the rights thus acquired,

(b) if the respondent State has not altered the agreement unilaterally
through a legislative act or in any other manner, and has otherwise com-
plied with the terms and conditions speecified in the agreement, and

(e) if the injury arose out of the violation by the State of the rights
thus aequired by the alien,

6. No claim may be presented by a claimant with respect to any of the
injuries listed in paragraph 2 of Artiele 14, if as a condition of being
allowed to engage in activities involving an extremely high degree of risk,
which privilege would otherwise be denied to him by the State, the alien
has agreed to waive any claim with respeet to such injuries and if the
claim arises out of an act or omission attributable to the State which hasg a
reasonably close relationship to such activities. Such a waiver is effective,
however, only as to injuries resulting from a negligent act or omission or
from a failure to exercise due diligence to afford protection to the alien in
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question and not as to injuries caused by a wilful act or omission at-
tributable to the State.

7. No claim may be presented by a juristic person if the controlling in-
terest in that person is in nationals of the State alleged to be responsible
or in an organ or agency of that State. This provision shall not, however,
affect the rights of alicns under sub-paragraph 2(e¢) of Article 20.

8. The right of the elaimant to present or maintain a claim terminates
if, at any time during the period between the original injury and the final
award, the injured alien, or the holder of the beneficial interest in the
elaim while he holds such interest, becomes a national of the State alleged
to be responsible.

SECTION G

ESPOUSAL AND PRESENTATION OF CLAIMS BY STATES
ArTICLE 23
(Espousal of Claims and Continwing Nationality)

1. A State is entitled to present a claim on behalf of its national directly
to the State which is alleged to be responsible and, if the elaim is not settled
within a reasonable period. to an international tribunal which has jurisdie-
tion of the subject matter and over the States concerned, whether or not its
national has previously presented a claim under Article 22. If a claim is
being presented both by a elaimant and by the State of which he is a na-
tional, the right of the claimant to present or maintain his elaim shall be
suspended while redress is being sought by the State.

2. If so provided in an instrument by which a State has conferred juris-
dietion upon an international tribunal pursuant to paragraph 2 of Article
22, the presentation of a elaim by any other State on behalf of a claimant
shall be deferred until the elaimant has exhausted the remedies thus made
available to him.

3. A State is not entitled to present a claim on behalf of a natural person
who is its national if that person lacks a genuine connection of sentiment,
residence, or other interests with that State.

4. A State is not entitled to present a claim on behalf of a juristie person
if the controlling interest in that person is in nationals of the State alleged
to be responsible or in an organ or agency of that State.

9. A State is entitled to present a claim of its national arising out of
the death of another person only if that person was not a national of the
State alleged to be responsible.

6. A State has the right to present or maintain a elaim on behalf of a
-person only while that person is a national of that State. A State shall not
be precluded from presenting a claim on behalf of a person by reason of
the fact that that person became a national of that State subsequent to
the injury.

7. The right of a State to present or maintain a claim terminates, if, at
any time during the period between the original injury and the final award
or settlement, the injured alien, or the holder of the beneficial interest in
the claim while he holds such interest, becomes a national of the State
against which the claim is made.

ARTICLE 24

(Wawver, Compromise, or Settlement of Claims by
Claimants and Imposition of Nationality)

1. A State is not entitled to present a claim if the elaimant or a person
through whom he derives his claim has waived, compromised, or settled the
claim under paragraph 4, 5, or 6 of Article 22,
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2. A State is not relieved of its responsibility by having imposed its
nationality, in whole or in part, on the injured alien or any other holder of
the beneficial interest in the claim, except when the person concerned eon-
sented thereto or nationality was imposed in connection with a transfer
of territory. Such consent need not be express; it shall be implied if the
law of the State provides that an alien thercafter acquiring real estate,
obtaining a conecession, or performing any other specified act shall auto-
matically acquire the nationality of that State for all purposes and the
alien voluntarily fulfills these conditions. Such a requirement may be ap-
plied to both natural and juristic persons, subject to the provisions of sub-
paragraph 2(e) of Artiele 20,

ARTICLE 25
(Waiver, Compromase, or Settlement of Clavms by States)

A State may by a treaty waive, compromise, or settle any actual or
potential claim of its nationals aceruing under this Convention and may
make such waiver, compromise, or settlement binding not only on itself
but also on any actual or potential claimant who is a national of such
State, even if that person beeame a national of such State after the waiver,
compromise, or settlement was effected.

SECTION H
DELAY
ARrTICLE 26
(Clavms Barred by Lapse of Time)

If the presentation of a claim is delayed, after the exhaustion of loeal
remedies to the extent provided for in Article 19, for a period of time whieh
is unreasonable under the circumstances, the elaim shall be barred by the
lapse of time.

SECTION I

REPARATION

lod

ARTICLE 27
(Form and Purpose of Reparation)

1. The reparation which a State is required to make for a wrongful act
or omission for which it is responsible may take the form of:

(a) measures designed to re-establish the situation which would have
existed if the wrongful act or omission attributable to the State had not
taken place;

(b) damages; or

(¢) a combination thereof.

2. Measures designed to re-establish the situation which would have ex-
isted if the aet or omission attributable to the State had not taken place
may inelude:

(a) revocation of the act;

(b) restitution in kind of property wrongfully taken;

(¢) performance of an obligation which the State wrongfully failed to
discharge ; or

(d) abstention from further wrongful conduct.
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3. Damages are awarded in order to:

{a) place the injured alien or an alien eclaiming through him in as
good a position, in financial terms, as that in which the alien would have
been if the act or omission for which the State is responsible had not taken
place;

(b) restore to the injured alien or an alien elaiming through him any
benefit which the State responsible for the injury obtained as the result of
its act or omission; and

(e) afford appropriate satisfaction to the injured alien or an alien
claiming through him for an injury suffered by the injured alien as the
result of an act or omission occasioned by malice, reckless indifference to
the rights of the injured alien, any eategory of aliens, or aliens in general,
or a caleulated policy of oppression directed against the injured alien, any
category of aliens, or aliens in general.

4. Factors normally to be taken into account in the computation of
damages are sef forth in Articles 28 to 38, but such enumeration in no
wise limits the scope of this Article.

ArticLE 28
(Damages for Personal Injury or Deprivation of Liberty)

Damages for bodily or mental harm, for mistreatment during detention,
or for deprivation of liberty shall include compensation for past and pro-
spective:

(a) harm tc the body or mind;

(b) pain, su: ering, and emotional distress;

(e) loss of earnings and of earning capacity;

(d) reasonable medieal and other expenses;

(e) harm to the property or business of the alien resulting directly
from such bodily or mental injury or deprivation of liberty; and

(f) harm to the reputation of the alien resulting directly from such
deprivation of liberty.

ArTicLE 29
(Damages for Death)

Damages in respeet of the death of an alien shall include compensation
for the expeeted contribution of the decedent to the support of the persons
specified in sub-paragraph 2(b) of Article 20.

ArTIicLE 30

(Damages for Wrongful Acts of Tribunals and
Administrative Authorities)

1. If, as set forth in Articles 6, 7, and 8, in any civil proceeding an alien
has been denied access to a tribunal or an administrative authority or an
adverse decision or judgment has been rendered against an alien or an
inadequate recovery obtained by an alien, damages shall include compensa-
tion for the amount wrongfully assessed against or denied such alien and
any other losses resulting directly from such proceeding or denial of access.

2, If in any criminal proceeding an alien has been arrested or detained
as set forth in Article 5 or an adverse decision or judgment has been
rendered against an alien as set forth in Articles 7 and 8, damages shall,
in addifion to damages otherwise payable under this Section, include
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compensation for the costs of defense, litigation, and judgment, and any
other losses resulting directly from such proceeding.

ARrTiCcLE 31
( Damages for Destruction of and Damage to Property)

1. Damages for destruetion of property under Article 9 shall inelude:
(a) an amount equal to the fair market value of the property prior to
the destruetion or, if no fair market value exists, the fair value of such
property ; and
(b) payment, if appropriate, for the loss of use of the property.
2. Damages for damage to property under Article 9 shall inelude:
(a) the difference between the value of the property before the damage
and the value of the property in its damaged condition; and
(b) payment, if appropriate, for the loss of use of the property.

ARTICLE 32

(Damages for Taking and Deprivation of Use or
Enjgoyment of Property)

1. In case of the taking of property or of the use thereof under paragraph
1 of Article 10, the property shall, if possible, be restored to the owner and
damages shall be paid for the use thereof.

2. Damages for the taking of property or of the use thercof under para-
graph 2 of Article 10, or under paragraph 1 of Article 10 if restoration of
the property is impossible, shall be equal to the difference between the
amount, if any, actually paid for such property or for the use thereof and
the amount of eompensation reqnired by paragraph 2 of Article 10.

ARTICLE 03

( Damages for Deprivation of Means of Livelihood)

Damages for the deprivation of an existing means of livelihood under
Artiele 11 shall inelude eompensation for any losses eaused the alien by
failure to accord him a reasonable period of time in advance of such
deprivation in which to adjust his affairs, In partienlar, such damages
shall inelude the difference between the amount, if any, actually received
by the alien in eonnection with such deprivation of means of livelihood and
the eompensation required by Artiele 11,

ArTICLE 34

(Damages for Violation, Annulment, or Modification
of a Contract or Concession)

1. Damages for the violation, annulment, or modification of a contraet
or concession under paragraph 1 or 4 of Article 12 shall include compensa-
tion for losses caused and gains denied as the result of such wrongful act
or omission or compensation which will restore the claimant to the same
position in which the injured alien was immediately preceding such act or
omission.

2. Damages for the exaction of a benefit not within the terms of a con-
tract or concession or for the waiver of a term thereof under paragraph 3
of Article 12 shall include compensation for the benefit wrongfully exacted.
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ArTICLE 3D
(Damages for Failure to Exercise Due Diligence)

Damages for any injury sustained as the result of the failure of a State
under Article 13 to exercise due diligence to afford protection to an alien
or fo apprehend or to hold a person who has committed a eriminal act shall
be computed as if the State had originally caused such injury directly.

ARTICLE 36
(Costs)

The elaimant shall bhe reimbursed for those expenses incurred by him
in the local and international prosecution of his elaim which are reasonable
in amonunt and the incurrence of which was necessary to obtain reparation
on the international plane.

ArtTicLE 37
(Subtraction of Damages Obtained through Other Remedies)

Damages which a State is required to pay on account of an act or omis-
sion for whieh it is responsible shall be diminished by the amount of any
recovery which has been obtained through local and international remedies.
The amonut so recovered must be payable in the form specified in Article 39,

3

ARTICLE 3!
(Interest)

1. The amount of any award shall include interest, either by way of in-
clusion in the lump sum awarded or by the addition ol an amount computed
from the date of the injury to the date of the award. [If, however, the in-
jured alien is dilatory in presenting his elaim, such interest may be com-
puted from the date at which he gave notice of his elaim to the responsible
State.

2. Interest on the amount of the award shall be due for the period from
the date of the award to the date of the payment thereof.

3. The rate of interest under paragraphs 1 and 2 shall be that prevailing
with respect to obligations of analogous amount and duration at the time
of the award in the place in which the injured alien was habitually resident
at the time of the injury.

ARTICLE 39

(Currency and Rate of Exchange)

l. Damages shall, except in the case dealt with in paragraph 2 of this
Article, be computed and paid in the currency of the State of which the
injured alien was a national at the time of the injury or. in the case of
claims aceruing under Artiele 12, in the carrency specified in the contraet
or concession. The respondent State may pay the award either in that
eurrency or in any other currency readily convertible to that currency,
ecomputed at the rate of exchange prevailing on the date of the award or
payment, whichever is more favorable to the elaimant. In the case of a
multiple exchange rate, the rate of exchange shall be that approved by the
International Monetary Fund for such transactions or, in the absence of a
rate so approved, a rate which is equitable under the circumstances of the
case,
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2. If, however, the injured alien was a natural person and had his
habitual residence in the territory of the respondent State for an extended
period of time prior to the injury, damages under Articles 31 to 34 may,
in the diseretion of that State, be paid in the currency thereof.

3. The provisions of this Article shall apply also to the compensation
payable under Articles 10 and 11.

4, Damages and eompensation payable under paragraphs 1 and 3 of this
Article shall be exempt from exchange controls.

ArticLE 40
(Local Tazes Prohibited)

Neither damages nor compensation shall be subjected to special taxes or
capital levies within the State paying such damages or compensation pur-
suant to this Convention.






