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Generally, the thesis relates modern technological developments 

in air traffic and air traffic control services to their legal regulation. 

It discusses the possible ways in which the liability of air tratfic con-

trol agencies could be regulated internationally. 

The study is divided into three parts. Part I, called 1The Need 

for Legal Regulation of ATC Liability1 describes the problems which 

impr .,ved air technology have created, and how this has resul ted in obli-

gatory and expensive air traffic control services. The groups which have 

an interest in the air tratfic control liability issue are described; 

certain national and regional solutions to the air traffic control lia-

bi li ty problem are discussed, and finally, the preparation for an inter-

national solution. 

Part II, called 1 A Special Convention on ATO Liability1 first 

relates other kinds of transport law to air law, and then sets forth a 

blueprint for an international convention to regulate the liabili~ of 

air tratfic control agencies. 

Part III, called 'Alternatives to a Special Convention on ATC 

Liability, 1 discusses the desirability of amending other air law conven-

tions, creating a consolidated convention from three existing subject 

matters, or including ATC Liabili ty wi thin a general convention on state 

responsibility. 
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Preface 

At the conception of this study, the author intended only to show 

how technological developments in air transport and air traffic control 

are being covered by the law, and anticipate which direction that law 

would take. The subject matter demanda more than description, however, 

and bef ore long i t beoaJlle clear that i t would be necessary to declare 

a position. 

Although that posi tien has evolved fran a simple 1Y~a" or 1Hey1 

when a choice needed to be made, the cumulative result may appear to be 

more definitive, that the author 1 took aides. • In the case of air law, 

"taking aides" seems oddly enough to mean choosing a coast of the Atlantic. 

For instance, if you have been legally trained in lil.rope, you may tend 

to favor absolute liability, and demand that ether systems prove them

selves. On the ether hand, North Americans may tend to favor unlimited 

liability, or proof of fault, and feel similarly defensive about an 

absolute liability system. 

The author hopes to have freed himself of that problem, by taking 

his legal education on both sides of the Atlantic. On the one hand, !he 

Ins~itute of Air and Space Law at McGill University, directed by Dean 

l·iaxwell Cohen, provided Ford Foundation funds, and an excellent library, 

setting the stage for lively legal discussions with colleagues the world 

over, and the opportunity to attend the !CAO Legal Committee meetings. 

Among those IOAO delegates, I am especially thankful to Mr. W.A. Crawford 

of the FM, for giving an earlier, initial study of the ATC liability 

problem a thorough critical reading. It was out of the Montreal experience 

that two of the finest associations came about-- with Prof. Peter Sand 

who gave me the benefit of his specifie knmvledge on Warsaw Convention, 

conflict of laws problems; and with Dr. Gerald FitzGerald of !CAO, who 
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has alwe.ys been attentive to my questions, and swift in bringing signi-

ficant documents to my attention. 

This study on ATC liability was continued, then, on the other aide 

of the Atlantic with generous assistance from the von Hum.boldt-Stif'tung. 

With Prof. Alex Meyer 1 s advice, and using his Institut fBr luftrecht 

~ We1 traumrechtsfra,gen in Cologne as a base, the au thor was able to 

investigate EUropean views on liabili ty wi th the help of such au thorities 

as Dr. W. Guldiman, Prof. H. Drion, Dr. I. Ph. de Rode-Verschoor, Dr. J. 

Verplaetse, Mr. C. Cornez Jara and Prof. L. Tapia Salinas. 

Ei ther too limi ted or too unlimi ted, like liability i tself, the 

study is now complete, the citations are valid to July 15, 1965. Beyond 

describing the air treffic scene both technologically and legally, in a 

broad and sa:netimes arbitrary manner (for as Drion notes in his preface, 

1 
one !!llill make a choice between the multitude of national laws ) the 

author has one sma11 hope: that a few of the choices which he made might 

influence, might encourage the direction of legal regulation of ATC lia-

bility, so that while meeting the needs of air technology, we do not 

specia1ize ourselves out of the picture, but retain a meaningful place 

in the large scope of international law. 

Margrethesminde, July 15th, 1965 
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Introduction 

In retrospect, it appears to this writer that his study of inter

national re~lation of air tretfic control liability has been but a 

candle carried down a large, dark hall. The shadows which the flame 

invokes dwarf the fleme itself. For example, the issue of liability is 

no sooner illuminated, than the long shadow of limita rushes forward. 

When one has determined what the relationship of ATO liability is to 

other privat• air law conventions, the shadow of international law 

swings across the path, and one is forced to ask whether a special con

vention is too restrictive for our subjeet. 

aœong these shadows, there is one which is darker and deeper than 

otherss that of time. The subject matter of air traffic control belongs 

to science, to technology, where developments are so rapid that obsole

sence is a daily plague. The matter of air tratfic control liability, 

however, belongs to law, where obsolesence is not part of the vocabulary, 

where tradition and caution are masters. Air traffic and law are an 

odd pair. We are forced to admit the need for legal re~lation of the 

negligence caused by air traffic control, but it is not possible to ur,• 

the centuries old treaty-processes into a fast pace: every daY we, as 

lawyers, must be haunted by the thought that tomorrow science may have 

devised machines of which we have not dreamed, which do not fit within 

the descriptions and definitions so laboriously agreed upon for conven

tion purposos. 

We note that the issue of liability of air traffic control agencies 

was first debated by the ICAO Legal Committee during its thirteenth 

session in 196o in relation to its discussions on the Aerial Collisions 

Draft Convention,
2 

and not until 1962 (fourtoenth session) was a sub

committee formed. Not until April 1964 did it meet. ' 
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And even thon, becauso its instructions wero only 1 to study the liability 

of air treffic control agencies, 1 i t had to avoid the appearance of 

beginning the groundwork for a soparato convention. 

B;y this timo (J'uly, 1965) it so.ms clear enough that a convention 

will rosult, but sinco the ICAO Legal Com~ittee meets only every two 

yoars, and thore are other priority mattors to be debatod, it is unlikoly 

that wo will seo signifioant resulta until the oarly l970 1 s. 

The fact is beyond criticism. Law is a tested and accepted foun

dation of our society, and 1 instant conventions• would undoubtedly not 

serve us as well as the kind which take time to :t~ature. And so wo must 

strain to seo beyond the shadow of time, to outwi t science, to hope that 

our legal definitions will be inclusive enough and our framework both 

strong and flexible enough to rogulate even unforeaeeable teohnological 

advancos. 
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PartI 

'l'HE NEED FOR LmAL REGULATION CF A'l'C LIABILITI 
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The legal problc which the world faces in r~ard to air traf'fic 

control services can be described in this w.v: commerce must not be un-

reasonably restricted and swift aerial intercourse &etween states is 

favored by international publio policy. &.tt, as has been true for all 

forme of traf'fic, there must be regulations to make flight through air 

Ped by astonishing teehnica.l developments, air tra.ffic haa raceà 

far ahead of the control& our legal system exercises. We have reeo&llized 

the dangers, without having had time to enact adequate, encompassing 

legislation. ATC is tod.r in the hands of separate states, or their 

regional groupings, with guidelines set forth in the Chicago Convention 

1 
Annexes. 

In this section, under 1'lbe Impact of ATC Negligence, • wo will 

diseuse f'irst such teehnical air transport problems as speed and aize, 

then the Chicago Convention obligations, and Area Positive Control methode 

with which we have tried to regulate modern ATC. 

!he 'Participants• section will describe f'irst the polar positions 

of the aircre:f't c011mander and the air traffic controller, then those 

social groups concerned directly or indirectly with the ATC liability 

problem. 

Under 'National Solutions and Regional ATC Groupings, 1 the reader 

will see how states or organizations in their G.ispari te ways 

cope wi th lTO liabili ty problems ,. 

Finally, the need for an effective international solution havilli 

been defini tely established, we will discuss the preparatory work of the 

ICAO Le,al Caœmittee along those linea. 
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A. THE IMPACT CF ATO NEGLIGENCE 

1. The Probleœ 

The rise in air traffic has increased the accident probabili~ to 

such an extent that improved air traffic control is a necessi ty. It 

follows, then, that we must extend legal protection to ATO services, and 

to those injured by its negligence. 

a. Safety Reguires More ATC Investments 

Let us consider statistics, the sum of which is a burgeoning of 

air traffic, wi th no slack in sight. 

A yearly '-4% increase in all air traffic, general and commercial, 

has been forecast for the coming years.
2 

Airport control towers in the 

United States handled 32,857,745 aircraft operations in the seme year. 

The sum of operations is continuously growing.~ Although the ATC in 

other countries is not as active as in the United States, it is be-

coming so. Prof. Alex Meyer reports that in 1963, 750,000 aircraft 

operations were registered in West Germany, 173,000 of them in the 

Frankfurt ATC district. Often 200 passenger aircraft are hanging in 
4 

West German airspace at the seme time. The ma&nitude of the ATC prob-

lem is clear. 

Simultaneously, the world deals with a spectre of increased 

speed and size. Although the threat of supersonic aircraft may not 

materialize, and there is some shift toward medium range jets, such as 

the DC-9, commercial planes have increased their speeds from 500 km. per 

hour to 1000 km. per hour. The supersonic transport jet would behave 

much like a projectile, flying on a strictly controlled flight path. 
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It is questionable that the pilot would be given aqy leew~ to control 

the plane menually. Instead, navigation wouli. depend on automatic air 

traffic control all the way. Pilots would not be able to avoid eolli-

sions. The minimum 25 seconds which a pilot neei.s to reaet ant naYiiate 

aw~ from auch danier would be reduced to 5 seconds. Unless ATC is able 

to complete~ assume the pilot1s navigational functions, the collision 

probability will increase evenly with aircraft speet. 

Additionally, it is generally acknowledged that the supersonic 

wouli. have to land as spon as it arrived at an airport, because of its 

small fuel reserves.5 At the present time, there is no preferential 

treatœent. 

Even a modern jet ca:n of course carry two to three times the 

nUIIber of passengers that could be carried by a propeller driven plane, 

and the.t means more lives are involved. if the plane crashes. 

The accident rate is not declining substa:ntiallr6 beoause, 

although safety in the air is increasing, it ca:nnot keep step with the 

faster paced growth in traffic volume.7 Bo Luni.berg,8 in his Guggen-

heim lectures on safety in aviation, finds that if the present accident 

rate continues, 25,000 persona will die annually from aviation accidenta, 

a=ong scheduled carriers alone, in the year 2010. 

Pass.mi.per ;y:ear Fatali ti es per ;y:ear 

2500 1 

25000 
2000 20000 

1500 a 
15000 : : : 1 

1000 : 1 
10000 • : 

500 • : 5000 

0 
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If &eneral aviation and charter flichta are addeà, then the number of 

aviation fatalities will juap to 60,000 per year in 2010. This con-

vinees Lunàber& that 

••• if flig;ht satety cannot be radicallY and. rapidly i11proveà 
but insteaà continues at the present risk level, this will 
oondi tute the most serious hinclrance conceivable to a sound. 
anè. rapii. crowth of civil aviation. It f'ollowa that there 
oan be no more efficient means of' promotinr civil aviation 
than makinr i t auch ut er tha.n i t is toèa.y. This is an un
oontitional deœancl if the long;term expansion of civil aviation 
is not to be severely hampered by lack of public eonf'iàence. 

The value of aircraft is risin& a.nt the risks are creater. l 

laree modern commercial jet costa about 7 million dollars, which is 

aeveral times the oost of a propeller driven plane. The larcer jet ca.n 

contain a hig;her payload. 'l'he value of' a single jet loaà. of passencers 

aay be illustratei. by the 1900,000 recovery for loss of a sincle lite 

in Berner~ British Commonwealth Pacifie AirwaYa.9 in air carrier 1s 

existence may be conditioned upon an avoidance of such larg;e !osses, 

and ideally such a risk shoulti be lower than bef'ore jets were introà.uceà. 

b. lnYestœents Reguire Protection by Law 

Control services are becomin' very costly. Using the Feteral 

Aviation Agency in the Uniteà States as a.n exemple, we notice that the 

operatinc coat of the ~ency has risen to 1717 aillion toèay f'roa 

131 million ten years ago. Its Air Tratfic Control Service coat has 

risen from 5.2 cents per mile flown in 1955, to 16.8 cents per mile 

in 196o.
10 

It is becomin' increasingly difficult to cet legislatures 

to furnish the tax payera' money for the spiralling oost af air traffic 

control. 

An increasin' number af states have trieci to meet the oost of 

auch large operations by charging fees for overflight ATO services. 11 
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Both the Chic~o Convention ani the International Air Services Transit 

Agreement perm.i t the oha.rces, if' d.om.estic aircraft are similarly requireà 

to pay.
12 

The onus is keenly felt. Soae airlines believe that the,y are 

pressureà into pay~~ent through requiret raG.io contact wi th air navi-

cation facilities; and. seme airlines only exist because of free air 

navi~ation services. 1' 

2. The Consequences 

The consequence of these statistics is obli,atory ATO with a 

resultant shift of actual power towarà grounà control a.uthorities. 

a. Oblicatory ATO Services 

!CAO sets a high minimum stantard. for ATO serYices, àetaileà in 

the Annexes of the Chicago Convention, incluàinc all practicable safety 

and guidance measures, ratio and. œeteorolo,ical services, anà of course, 
14 

aià to foreign airerait in àistress. If a Member State cannot afforà 
15 

to operate all stanàard navigational aid.s, it must notify IQAO, anà 

other states will be inforœeà of this d.ifference in stanàarà. Peor 

countries may agree to have ICAO proviie services for a reasonable fee. 16 

In fact, however, uniform air regulation is so iœportant for foreign 

carriers to prevent tan, ling wi th different modes of re:ulation each 

time they cross a state boràer, that all contractin' states have col-

laberateà to produce similar rules, stanàaràs and procedures. 

OYer the hi&"h seas, ICAO has been àelegateà the àuty, throuch the 

Convention Annexes, to regulate air traffic and all Contracting States 

must accept the rules and. prosecute offenders. 17 In the North Atlantic 

Oeean, nine floating air naTigation serTice stations are op er ated unàer 
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an international agreement which is eoeràinatet by ICAO. Nineteen states 

participate: some provide ships, and others ma.ke cash payments. Con-

18 
tributions are proportionally baseà. on the aJilOunt of benefi ts receiveà.. 

Although lar,e airspaces, as over USSR and Red China, are not 

directly subject to the Convention, heavy pressure is exerted by the 

Members, who are a great majority of the worlà 1 s states, on non-Members 

to conform to the rule in the air established by theœ. 

The effect of ICAO on stanà.aràizing ATO services is excellent as 

far as it goes. But it cannot require countries with a low air tratfi• 

àensity to enact measures which might be necessary in ether states con-

tending with high density traffic. At the œoment, each state must 

attempt to meet its own requirements. 

b. Area Positive Control 

The United States must hanàle auch dense air traffic that it has 

haà to pioneer new ATC methods. 19 It has establisheà Area Positive 

Control service20 above a 24,000 foot air f'loor throughout the con-

tinental United States. The ATC extends substantially beyond the ~ 

mile limit over the high seas, and the FAA hopes to lower the air floor 
21 

from 24,ooo feet to 18,000 feet. 

The positive control service uses a 64 coàe, 10 channel beacon 

system. Oorresponding to this methot of ~rounà radar, the airplanea 

are equipped with a transponder which responds automatioally to the 

control tower 1 a radar, and can give position reports. If radio communi-

cation is lest, the pilot merely activates hia transpond.er, which then 

inticates emer,ency on the controller's rader sco,e, and the controller 

22 
ealls an alert. In fact, the transponder is so intricate that its 

ai,nal to the ground control not only identifies the plane, but auto-
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matical~ reads its alt~er ana reports its ohanging altitu~e.2' 

'l'he conTenient new system woulà. enable a jet pilot to fly f'rOJa 

Washin,ton D.C. to Los Anceles without any position reports, instead of' 

the approximately twenty which were previously required.. Naturally, 

the lessened communication workload f'rees the pilot and the controller 

for other duties. 

In orà.er to use positive control airspace, a pilot must fly In

strument Flight Rule and be qualif'ied to do so. 24 He must file a f'li&ht 

plan, an« must be cleared by lTO bef'ore entry into the area. 'l'he airere;f't 

.ust haYe a '60 channel VHF equipment, or its military equivalent; VOR 

or TAC~ equipment for navi,ation, and a transponder.25 

For our discussion of the lie.bili ty of' the ATC q;ency, i t is 1m-

portant to note that in a positive control area, the pilet mQY not chance 

his IFR f'light plan to VFR during hil flight. Nei ther may he operate 

the plane crmtrary to A.TC instructions in the positive control area, 

or in any other area which is subj ect to A'ro. The pilot is f'orbidden 

to deTiate from his ATC clearance unless an emergency exista, or there 
26 

is radio f'ailure, in which case an amenà.ed clearance ca.n be obtained. 

It is estillated that 50% of all passenger miles in the United. 

States will soon be flown in the airspe.ce above 18,000 feet where area 

. 27 positive control will ex1st. 

In the near future, the FM will outf'it its ATC system with com-

puters which will be able to automatically track 4,096 transponder equip-

pe4 aircre.f't simul taneoualy. The oomputers may be able to è.eteot dan-

gerous situations in the air anà alert a controller who has not obser"Yeà 

2B 
thea. 

Radar observation permi ts far better utiliza.tion of' airspace, 

but increases the burden of' vi,ilence on the air traffic controller, 29 

and certe.inly the FAA must shudder at the legal responsibility it is 

assuming by Area PositiYe Control. 
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B. PARTICIPANTS 

The effeet of technological chan:e increasin' and mechaniz1nc 

1'1'0 services to the aircrat't, has been to swing power away frcm the 

,roups headeà by the aircraft commander, including the owner and manu-

facturera, and toward the ,roup headed by the air traffic controller, 

including the goverment and i ts agents. The group headed by the air 

traffic controller is assuming greater liability for ne~ligence, and 

those claimants who are losing responsibilities to the ATC &geney, are 

'aining grounds for possible suits. 

1. The Basic Bipolar Power Situation: l'l'C and the .Aircraft Command.er 

The discussion of llrea Positive Contrsl leach us directly to a 

consideration of the aircrat't commander 1s chan'i~ position, that is, his 

growing, obligatory reliance on ground control authorities. 

The a.ircraft commander' s position has, since the early history of 

air law, been considered a direct transfer from the sea captain 1 s posi

tion. Specifically, they hold in common exclusive co~mand of their craft.;o 

jnnex 2 of the Chicago Convention, which states that 1The pilot-in-

command of an aircraft shall have final authority as to the position 

of the aircraft while he is in c~mand, 1 has been adopted in the national 

legislation of most IOàO member states;l The final authority vested in 

the aircraft co,nmanà.er is a strong argument for denyinc; liabili cy of an 

.l'l'C agency, because the con111anter apparently has the power to aecept or 

reject instructions from the controller. 

In reality, however, the aircrsft commander 1s authority is àras-

tically limited by air control regulations. l conflict exists between 

the provision that he has final authority, and the regulations which 

state that he does not haTe final authority in certain situations. The 
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aircraft commander strongly depends on the controller's instructions; 

the controller also neets assurance that collision with other aircratt 

can be avoided. Soœe types of instruction& must be made compuls•rJ. 

This is true to such an extent that it is law. Eurocontrol 

precisely states that the aircraft commander is obligated to coœply with 

air control instructiona.;2 FiA regulations prohibit anyone from opera-

ting an aircraft contrary to ATC instructions in aqy area where ATO 

exista, and œakes a violation of any rule, regulation or orders re

lating to flight satety punishable with a fine of up to tlooo.;; ~he 

pilot may not deviate from en ATO clearance unless he bas obtained 

amended clearance. In area positive control the pilot is prohibitet froa 

chapgin& his flight plan, he cannot avoid compulsion b7 changing froa 

IFR to VFR. In case of emergency, however, the commander is given 

discretion to act.}4 BUt when a pilot has only seconds to react to an 

~ergency, tultimate authority1 ie of little use. 

In the Grand Canyon Collision, 19;6,;; the pilots of the TWA 

Lockheed and United Airlines DC-7 had less than half a minute reaction 

time to avoii collision. They failed. In a 1960 Collision between 

a Caravelle jet and a light propeller driven plane in Paris,;6 where the 

light plane was destroyed and a large hole was torn in the body of the 

jet, it was estimated that the pilots could not have seen eaeh other 

until 10 seconds before the accident. Add to this Ro Lundberg 1 s report 

that it will be impossible for pilots to •voii collisions between super-

sonic jets because they will have only 5 of the 25 seconds neeàed to 

react and to navigate.;7 In fact, the trend in pileting is found in 

military aviation where the pilot is rapidly being replaced by ground 

controlled co~mand rockets. 

Who, then, is to be held responsible in an iTC-caused collisionf 
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The commander, who has •final Authority, 1 or the controller, whose direc

tions are obligatoryf 

One m.ight build a system of' liabili ty, as does Tancelin, on a 

sharp division between the situations where the coœmander is in final 

authority, and when the ultimate authori~ is vested in the controller. 

That reasoining reste heavily on a sea law analoCY where the ship cap

tain has authority over ~aneuverings, but the seaport official& have 

authority over traffic movœents. Thus in air law, the airoraft co• 

mander has final authori ty over tra:ffic movements. The commander mq 

choose whether or not to use air traffic services, but onc.e he choosea 

them, then the responsibili~ passes to the controller.38 He who haa 

ultimate authority shall bear the responsibility for an accident. 

In this writer 1 s opinion, it is of little value to build a system 

of liability on a situation that is still in flux. That is, the commander's 

final authority is shrinking so rapidly, through positive control and 

faster aircra:ft, that we mq be dâscussing a situation which will be 

rare in 10 years. Although it is theoretically possible to found a 

liability system on the basis of who is in authority, our legal processea 

move so slowly, that by the time we have developed related legislation, 

technology maY have passed us again. 

It is this wri ter 1 s beliet that a proof' of' faul t system wou li. 

be mueh more satisfactory. 

Until an appropriate international solution is effected, within 

which the aircraft commander's position will have to be reconsidered, he 

remains a curious illustration of our outdated air law system • 
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2. The Liability Situation: Groups Interested in the Legal Regulation of ATC 

The basic issue is the struggle between the defendants headeà 

by the air traffic controller and the claimants headed by the aircrsft 

commenter, but there are a.r course many other groups involvei, sidinc 

with either, or both, or neither. Governments may have conflicting 

interests and have to decide between them. Certain groups will reepond 

immediately and effectively, bec8use they are large, well organized anà 

wealthy, whereas individuels auch as passengers belong to no special 

organiza.tion which can advertise their position. 1here are groups of 

scholarly observera which are attentive to the legal technicalities 

but not deeply involved in the outcome. Neverthelesa, a division of 

participants into claimants, defendants, and neutrals is useful as a 

reference to identify international pressure groups. 

a. Claimant-Minded Groups 

i. THE CREW: Powerful organizations represent the crew, to whoœ 

ATC negligence is a matter of life and death.'9 The pilots are orga

nized into a strong trade union which is called 'l'he International Fede

ration of Air Line Pilots Association (IFALPA) on the international level, 

and has sent observera to the ICAO Legal Oommittee discussions on regu

lation of ATO liability. The airline ne.vigators are sinailarly organizelii 

into the International Airline Navigatora Council (IANC). General 

aTiation pilots, who often own the aircre.ft which the,y fly, are repre

sented by the International Council of Aircraft Owners and Pilots As

sociation (IOAOPA). 
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ii. THE AIRCRAFT 0\'/NERS, THE OPERATOR AND THE AIR CARRIERSt 

The International Air Transport Association (lAT&) is the strong voice 

of the international airlines at the ICAO meetings on AXC liability. 

Since lATA headquarters are located next to ICAO headquarters in Montreal, 

influence on almost any lev el can be exerted. Al though i t is a traG.o 

organization, lATA has official statua and is incorporated in C~ada 

under a special statu te. 4o Tho air linos are of course potential claima.nts 

against ATC agencies, like the crew. 

Related to their cause are airline supported organizations, such 

as European Airlines Research Bureau (EARP) and even the European In

stitut du Transport Aerien (ITl}. 

Ownors of general ~viation aircraft can of cou.rse be repr.esentocl by 

ICA OP A. 

iii. THE PASSENGERa This most important person, for whoso ben.,. 

fit air transport is created, mekes up the ranks of the ::~ost poorly or-

ganized and least effective group. Since the passenger risks damage 

when ATC is negligently operated, he is claimant-mindod, but he must 

largely rely on ether organizations to represent him. Naturally, a 

goverl1!l'lent which tends to have the public interest at heart, is his best 

defender. 

Many passengers huy aviation insuranee, however, and The Interna-

tional Union of Aviation lnsurers particpates in ICAO Legal Cemmittee 

meetings through observers.41 

iv • THE SHIPPERS AJ.'ID Q:ONSIGNEES OF FREIGHT SENT BY AIRORAFT t 

The businesses which send freight by air are not well organized, but do, 

as a rule, take out insurance. These insurance companies, as well as 

tho freight forwarders, are organized, and interested in protection 

of goods from ATC negligence. 
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"f. AlRC3AF'l' MOR'l'GAGE HOLDERS: Banka and large insurance coœpa.niea 

which hold rnortgages in a.ircraf't, protect their interests through speci

fie groups like the International Union of AYiation Insurers, and general 

orga.niza.tions like the International Cha.ber of Commerce, which are wealthJ 

ani. ettecti"fe. 

Yi. PERSONS HAVING CONTRAC'lUAL RELATIONSHIPS WITH THE OPERATCR, 

CONCERNING LATPR USE CP THE 1IRCRAFTa These persona rqresentairlines, in 

which case IAT! ch~ions their cause; they may be businesses which have 

charterei. an entire aircraft, in which case there is no real effectiYe 

pressure group; or they may be travel bureaus, which haYe charterecl 

planes or perts thereof, in which case the Universal Organization of 

Travel Agents Association (UOTAl) takes goocl care to protect thea. 

"fii. PERSONS ON THE SURFACE: Naturally persona on the surface are 

interestecl in protecting thellselves fr011 aamage ca.used. by colliding or 

crashing planes. Although property owners 1 associations exist and in

surance companies protect their obvious interests, persona on the surface 

would rely largely on the government to represent the 1public interest1 

in the formation of a convention on ATC liability. 

"fiii. ALL OTHER PERSONS WHO MAY SUFFER DAMAGE CAUSED BY Am 

AOTIVITIESI There are more remote participants, people other than crews, 

who are left unemployet, or are indirectly injuret by ATO acts or e.iasions. 

The more remote the participation is, the lesa serious becœ~es, of course, 

their interest in regulation of ATC liability. 
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b. Defendant-Minded Groups 

1. &Dl mAFFle OGN!ROLLIRSa !he people who perfora tho air traf'fio 

control will of course soek to protect theaselves f'rca lia.bili ty. Their 

objective wouli be inclusion within the protection of' a convention on 
42 

ATO lia.bility, just as serTants are incluàed under the Hague Protocol. 

On the international leval, the air tratfic controllers f'•r• 

the still young International Fecieration of Air Tre.f'fic Oontrollers 

Association (IFATCA) ani. it has begun to senà observera to IOAO aeotinga. 

The aima of IFA.TC• are those of similar organize.tionsa 
4' 

Representation at other international meetings has a nuaber 
of aspects: Takin' part in discussions givea an opportunity to 
introduce pr.t'essional ATC knowletge in the i.eliberations of 
for instance, Air Line Pilots, Navigators, and manufacturera. 
lt the sallie time it affords us to hear the other side. In scae 
instances a basie can be founà for a common policy to be pursuei., 
which àitinitily'inèreâsea chances of realization of policy at 
IOAO lev el. !he ,rowinr; nua ber of contadts wi th international 
organizations 'ives an impression of our growing activi~ ani. 
influence. !his part of our work is essentia.l for success anà we 
are gratef'ul thoref'ore for the pleasant contacts este.blisheà with 
IFALPA., IA.NC and other international organizations. 

IPl~A consista of' national air traff'ic controllers organizations in 

Austria Belr;iua, Den.ark, Finland, France, Germa~, Greece, Icelanà, 

Ireland, Israel, Luxeœbourc, the Netherlants, Norw~, Sweden, Switzerlani., 

44 
United Ki~doa, with recent affiliations from Canada, Italy and Uru,uaY• 

on the national leYel, also, the air traffic controllers are usuallJ 

organizeà into associations. the United States Oontrollers are gathereà 

into the stroq,;Air Traff'ic Oontrollers Association {lTO.i.) which is not 

yet a member of the International Federation of !ir Tratfic Oontrollers' 

Association. 

ii.GOVERNMENTS AND THEIR AGENCIESa l variety of interests must 

be ascribeà to governaents, including the 1publio interest1 which woulà 

involve them in elaimant-minded groups. Air Traff'ic Control is one of 
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their lesser functions. Defense, eiucation, over-all econo_,, ani prestige 

are œore important than preventing loss in case of injury ce.useà by g;overn-

ment ATO. Yet, most of international air traffic control is furnisheà 

by g;overnments in e. we.y that melees them liable for .lTC-ce.used. injury. 

Direct p~ents, auch as the .,,000,000 for injury in the Staten Isle.ni 

Œollision45 are felt in the ~tget. 

In this respect, let us rege.rà the FU. We note that of the 

45,47' employees, a majority are directly or indirectly involved with 

air tra.ff'ic control. Ani. PU authorities are a strong part of the àeri-

can delegation to ICAO, and represent the government at the diplomatie 

conference where re~Ulation of A'l'O will be shapet.. Since the FU is 

concerneà with preventing large peyaents for ~0-ce.useà injuries, this 

part of' the governœent will tend to be defendant-•inded in its attitud.e. 

Similar exemples ce.n be taken from the other government agencies which 

actively participate in ICAO deliberations. 

iii. LOCAL AGENCil!ZhSUPPLYI:OO ATOI The governnent flf the politice.l 

subdivisions, auch as an inàependant municipal airport which supplies 

A'l'O may be liable for injury caused. This group will also wish to pre-

vent losses caused by A'l'O acts or oaissions. 

iv. PRIVATE A.TO OPERATŒSc Naturally the private ATC operator tries 

ta avoià liability f'or his acts. In this respect his interest concurs 

with that of his govern.ent, so that he ce.n àepend. on governaent support. 

The private ATC operator is often the operator of the airport, so that 

associations auch as the Air Port Operator 1 s Council, and. the iœerican 

Association of Airport Executives in the Uniteà States, would support 

his cause. 
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v., INTERNATIONAL ATC AGENCID1 lihrocontrol, NIEONtl, arui COOESNA 

are the international ATC organizationa.46 Tbeir interests are cloaely 

related to those of the governments which createà them, so that they oan 

there seek protection. In addition, the international lTO organizations 

47 send observera to àiscussions of the IOàO Legal Ooœmittee. 

vi. THE MANUFAC'IURERS CF ATC EQUIFMENTa This group must be cate-

gorizeà as defendant-minded. They attempt to prevent liability for ATC 

injuries which can be traced back to defective equipœent. They seek the 

support of the International Ohaœber of Commerce ant national trade 

c. Heutral Observera 

i. THE INTERNATIONAL LAW ASSOCIATIONs Regularly representeà at 
48 

aeetings of the IOAO Legal Oommittee is the International Law Association, 

which in a scholarly way is interested in the àevelopment of international 

law. 

ii. TEACHING AND RESEARCH INSTITUTES& The International Insti tu te 

for the Unification of Private Law in Roae, seeks to unity the different 

national air law legislation by adoption of 1model1 laws. It woulà be 

interested in regulation of ATC liability by an international convention. 

In addition, there are more specialized groups auch as the In-

stitute of Air and Space Law at McGill University and the Institut f!r 

Luftrecht und Weltraumrechtsfragen which exaœine the IOAO Legal Oommittee1a 

work on ATC Liability. 

Keeping in minà. these pressure &rouplli, we will move forward. to 

consider how effective national and. regional re&ulation of ATO liability 

has been, and. what disparities in legal systems exist with which an 

international solution would have to cope. 
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O. PRESENT NATIONAL AND REGIONAL SOWTIONS 

In oràer to diseover an appropriate international solution, we 

will investicate how a few main aviation states and regions have co:peti 

with the ATO pro))l••• Since aviation probl•s are aoat intense in the 

Unite& States, the bulk of air law ia founà there. !he usual àichota.y 

between o ... on Law ani Oivil Law appears to be rather irrelevant here, 

and the issue will be clearer if we simply oontrast U.S. law with 

United Kingdom, Germany, France and Spain. 

The importance of sovereign iœmunity, which is ciiscusseà only 

superfieially here, must not be forgotten. Since air tret'fie control 

is government operated in most states,49 sovereign immunity œay be one 

of the greatest problems to overcome. l few states still attsnpt to holà 

on to the ancient doctrine that 1!he ling can do no wronc. ,50 

1. The United States Solution 

The Uni teci States management of the ATO liabili ty issue can be 

seen from three vantage pointal the way in which sovereign btmunity was 

waived, how the proof' of' f'ault system f'its the A'l'C liability situation, 

and how the u.s. manages ATO services which over-reach its borders. 

a. Waiver of illll'I'Uni ty 

llthough it is unlikely that contract would coœe into question 

in an ATO law suit, the United States has allowed itself to be sued for 

breach of contract since the !Ucker Act of 1887.51 More to the point, 

the United States waiveà sovereign immunity for torts a year earlier than 

U.K. Under the Federal Tort Olaims àct of 194652 suite &gainst the 

Government for negligence, wrongful act or omission a,r its employee oauseà 

while he vas acting within the ecope of his employment, are perœitted., 
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if a private person would. similarly be liable to the claimant und.er the 

laws of the place where the act or a.iasion occurred. 

fhere is an important exception. The lot d.oes not permit suite 

against employees perforœi~ a d.iscretionary function or d.uty.5' What 

is thatt Dalehite ~United. States tetines it as an employee 1s ability 
> 4 

to act aecording to his own beat juàcement.5 For a function or duty 

to be àiscretionary, there need be more than an initiation of activity. 

Discretion includes any employment where there iw rooœ for policy juice-

ment. Does thil apply t.o àir traffic oentrollers? 

Let us eonsider the following case. 1 certain air carrier had 

received clearance at Washington National Airport from the government 

operated control tower. The approaching plane collided with a foreicn 

airplane while still in flight. The United States was helà. liable for 

the negligence of 1 ts control tower personnel bece.use the tower failei. 

to intorm the two planes of each other'l activities and because it gave 

landing clearance to both for the selle runwey. The court helci that since 

the government had undertaken to opere.te a civil airport and control 

tower, which a private party could have done, it could be held liable 

tor the necligent acts of the air control tower operator. The Federal 

Tort 01aiœs let waived immuni ty. 'l'he control tower operator 1 s acts were 

not discretione.ry.55 

!!!:.!. 'Bnterprises, Inc • .!. American Flyers lnc. ,_! 'Qniteà States 

llllpports that case.56 There, the District Court similarly heli. that the 

Federal Tort Ch.iœs let haè waived govermenta.l ilmuni ty. 

The writer's conclusion that the United States has waived 1.-

.unity for the acts of the air traffic controller is supported by recent 

legal wri ting. Nagano po si ti v ely states that the United States is li able 
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f'or negligent acts and omissions of air traffic control operators,57 

and Guerreri finds that the discretion exception from the Federal Tort 

Olaims Act doea not apply to the air traf'fic controllor who ,uidos anà 

supervises air navigation. He states that the United States will be 

liable in the same manner ani. extent as a private employer.58 !he 

Secretariat Report of the ICAO Legal Oommittee quotes Guerreri 1 s conclu

sions approvingly.59 This writer takes exception to Guerreri 1s last 

conclusion, because the United States is not liable under the Federal 

Tort Clams let qui te like a private individu al (ai' ter the i!llllUnity has 

been waived)t it does not have to submit to a jury trial of its negligence 

like a private pers on. It can only be trioà .by the judge wi thout a 
6o 

jury. This is an important difference, because a jury trial is custo-

marily chosen by the plaintiff in a negligence case in orter to obtain 

a higher award. than he believes a judge 1s fact-finding would have ren-

dered him. 

Having disposed of the discretion clause, let us look at the 

Federal Tort Olaims Act from the point of view of the international 

carrier. Olaims arising in foreipt countties are ex«apteà, ant fo-

reigners are not permittet to brinc suit in the United States unless their 
61 

country grants reciprocal rights to u.s. citizens. 

The one other immunity which is significant to us regards ATO 

operated by municipal airports. These airports can claim government 

illmuni ty for municipal government functions, that is. acts pertormecl 

for the cotillon good. H•wever, there is no immunity for airport functions 

of private or proprietary nature, that is, those perforœet for the bene

fit of the airport.62 Therefore, in a negligence suit, one would try 

to prove that the lTO services were proprietary. 
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b. ATO Liability and Proof of Fault 

We moTe now to a discussion at how one determines lTO negligence 

in the United States. Does the air traffic controller have a duty of 

care, and if so, what is its standard? 

tir tra.ffic rules which indicate the special duties at both the 

pilot and the ai~ traffic controller exist.63 The air control agency 

must exercise reasonable care when it gives instructions whieh an aircraft 

commander is legally obligated to obey. The agency is liable if the 

breach of this duty was the proximate cause of è.SJBage to the air carrier. 
64 

The issue is si11ple when the aircraf't Cottllander is legally obligatet. 

to obey air traffic control instructions; he need only show that he haè. 

no c~oice. Proof of responsibility becoœes more difficult if no legal 

obligation to obey exista. However, legal compulsion is not neceasary. 

ATC services may have been voluntarily demanded by the pilot, in which 

case the controller will still expect to be obe,yed when he gives in-

structions. It the controller then breaches his duty of care, ATO lia-

bi li ty exista. 

We conclude that the control tower is liable for negligently given 

instructions, if they proximate~ result in accident while the pilot was 

obeying thea. 7he burden then resta on the air carrier to prove, if re-

quested, that it was not contributarily negligent. 

We have spoken ot the controller 1s duty of care. How doea the 

court determine what the standar4 of cire must be! By asking what can 

reasonaily be expected of a controller, by taking into account the condi-

tiona under which he works, fro11 his contract to his physical surroundinga, 

including whether the pilot relied, or reasonably should have relied on 

his instructions. 

The basic function of the air traf'fic control egenoy is to pre

vent collisions; it has a duty to separate aircratt.65 Theretore, if 
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the agency negligently fails to keep aircreft apart, it can be held liable 

for the damages causeà by collision. That is the usual legal basie for 

holding ATO responsibile. 

A 'ood illustration is United States y Union Trust Compapi, in 

which the federal district court held the !TC liable for its negligence 

in failing to separate two planes which collided as they were both pre

paring to land at Washington National Airport.
66 

à supporting exemple is Johnson y United States, wherein the 

federal district court found that the ATC ~ency had a du~ to •ateriine 

67 
a sefe iistance between two planes to prevent collisions. 

We can also assume that the U.S. Government tacitly admitteà 

liability of the ATO agency for failing to separate the planes in the 

Statan Island Collision by agreeing to pay 24% of resulting demages.68 

Eastman believes that the reliance theory, which is a variation 

of the oràinary tort basis, is the soundest way to recover from the con

trol agency.69 When a person gives gratuitous services to another, he 

is liable for damages causeà by his failure to exercise 1 such CQœpetence 

or skill as he possesses or leads the other reasonably to believe that 

70 
he possesses. 1 7he pilot has a choice: he can either fly visually, 

or he can fly on instruments and be completely dependant on the ageney. 

If he chooses to fly by instrument, he relies on the !TC controller, 

who is liable for damage caused by his failure to exercise the skill that 

he possesses or leads the pilot to believe that he possesses. For instance, 

the pilot may chooae to rely on air traffic control because he believes 

that to be a safer flight than visual flight. He may also rely on the 

agency to guide him in the shortest way to his destination so that he 

need carry lesa fuel, but can carry more passengers. 

Can the air traffic control agency be held responsible for navi

gation aida? It was held in Finfera y Thoœas71 that the City of Detroit 

had no duty of reasonable care towards a pilot in operation of li&ht si'-
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nala fra. the control tower; those signala were only an accomoœation. 

This is an old case which does not retlect the present day relationship 

between the ATC tower and the pilot. &ir navir;ation aida have developecl 

trsnendously since then, antl the increasing neecl for sa.fety œekes us say 

that the government shoulà. be held to a duty of care in operation of 

navigation aids. This is particularly true, because the distinction 
72 

between ATC and navir;ation aids is fading; the two services are being 

united into one. 

There is also reliable authority founà in sea law cases to the 

effect that the government is liable for negligent maintenance of navi

gation aids. In Indian Towinz Oo. ~United. State17; the iovernœent waa 

held liable for negligent operation of a light house. In Otness !. 

Uniteà Statea74 the goverment was held liable for its failure to reaove 

a channel light, and in Soœerset Sea(ood 9!• ~United Statea75 the govern-

ment was held. li able wh en i t faileà. to put a marker on a wreck which was 

76 
subaergeà. Support for this beliet is found in Marino~ United States 

in whioh the control tower was liable for failure to give light signala 

to a tractor operator on the runway, because he had been led to expect 

the signala to avoid collision with incoœing aircra.ft. 

Is the ATC agency liable for negligently issued me~logical 

information! Smerdon ~United States is partly in point.77 1The re-

sponsibility of determining whether or not a given weather condition ia 

sa.fe for landin,• does not dwell on the air tra.ffic control. The d.u't\Y 

of analyzi%11 the metecrcological inforœation, of àecidin& if the weather 

is sa.fe for landing, resta on the pilot. Of help is also McKlengy !. 

United A:lr. Linee 78 in which the air tra.ffic controller' s duty to warn of 

potentially hazardous conditions is discussed, and resolved that as a 

matter of law there is no duty to so protect the pilot in uncontrolled 

airspace. 
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There is, however, no conclusive case law concerning A70 duty to 

exereise reasonable care in giving me~logical service. This writer 

suggests that when me~logical information is given, the ATO agency 

should be under duty of care to the pilot because the me~ological con-

ditions are, after all, related to the sete~ of flight in the oleaeat 

way. Dependance on accurate weather information is increasing. Jets 

have a greater requirement and dependancy on exact weather information 

th an older airer a;ft, bec au se they bu rn fuel f aster and c annot wai t in 

the air as long. The supersonic jet would have even lesa reserve time, 

ani depend raore upon correct information. 

In summary, suite against the ATO in the United States are based 

on tort. The claillant must prove the defendant'• faul t, that is, that 

the eontroller breached a du~ of reasonable care. Recovery in the 

Federal Tort Clairas Act is not limi ted, but if the particular state in 

which the action is brought has a limit, that will apply. 

O!t ADIZ .üd. Interstate ùreements 

The high speeds of airplanes necessitate far-reaching control of 

airspace, which cannot cease at state borders. The Chicago Convention 

reco~izes this, in urging co-operation between neighboring states in 

air navigation services. The natural step is to form regional ATO or-

ganizations. The United States, however, has tried to solve the problea 

in another WflY• In a recent agreement between Canada and the United 

States, each country is permitteà to extend its air control service 50 

miles on the other aide of the border, in the trust that uniforœity of 

79 lTC regulations will prevent confusion. However, a niee liabili~ 

problea would be posed if negligent information were given to a fore1in 

plane in an adjoining country causing it to crash there. 

In Area Positive Control, and the Air Defense Identification Zone 
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(ADIZ) which demanda immediate identification, location and control of 

civil aircraft over much of the high seas, the United States has again 

over-reached its borders. Pilots are required to file flight plans be-

fore entering; ADIZ and position reports are requireà of aircraft intending 

80 to enter the USA. 

CADIZ (Ganadian Air Defense Identification Zone) is Canada1 s 

slightly stricter complement to North American àefense. 

2. Other lœportant National Solutions 

81 
a. United Kingdoa 

The English Crown enjoyed iœmunity from tort li8 bility until the 

Crown Proceei.i~ Act of 1947 permitted sui ts for torts comrni tted by ser-

vanta or agents of the Crown, if a private employer would similarly be 

liable for their performance. That also openei. the door to legal treat-

ment of indeœnity, contribution, joint and several tort feasors, and 

82 
contributing negligence of the Crown. Suits for breach of contract 

are permitted by Section 1 of the Act. 

In England, one would sue in tort for 170-caused accidents outside 

of aerodromes. Since there are no Bnglieh law cases involving ATO lia-

bilit,y, it is difficult to predict exactly how U.K. Courts would decide 

charges of negli,ence. If a negligent act or oœmiasion were defined as 

1a breach of duty to exercise reasonable care which resulta in d~ages 

to the defendant,• Shawcroas and Beaumont believe that air traffic con-

trol is liable for failure to issue, or negligent issuance of A70 instruc-

tions. Most important, the authors state that this duty is not limite& 

to 1 the categories of instructions which the recipient is legally boun& a., 
to obey, but would extend to instructions or advice issued by the con-

troller in the belief that they would be carried through, even though 

the pilot might have no legal obligation to obe,y. 
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There also appears to be a duty to exereise reasonable care in 
84 

the operation of navigation, approach and landing ai4s. 

Me~logical information and relateà aid would probably be subject 

to a similar duty of care in the United Ki~dom, but Shaweross and Beau-

mont are lees certain about that rule, unless there is a contractual or 

statutory duty to provide the services: then there is no doubt that lia

bility for carelessness exists.89 

1 curious feature of U.K. law is that a contract exista between 

the pilot and the airport owner. If there were liability for malfeasance 

within the aerodrome, it would be based on contract. Ho'l'lever, it is 

legal for airports to waive their liability. So when ATO services are 

provided by the airport proprietor, even if that proprietor 1s the g;overn-

ment, there is no basis for suit. All planes are subject to the contrae-

86 
tual waiver ineluded in the landing conàitions. 

We conelude that an ATC agency ean be sued in U.K. for failure to 

exercise reasonable care, and that there is no limitation on liability. 

b. l"ederal Republie of Gertlany 

Air traffie control in Germany is furnished by the federal govern-

ment. A special state ageney has been created for this purpose which 

is part of the administration; the air traf'fic controllers are federal 

employees. 

~~ ~487 •ne Basic Law of Germany, Art • ./ holds the state Hable for 

violations of official obligations to third parties, but the state re-

tains right of recourse in the case of willful intent or gross careless-

ness. State liability is further provided for by section 8;9 of the Ger

man Civil Code. 8B Oonsequently the German federal &overment is liable 

for proved fe.ult, attributable to i ts e.ir traff'ic controllers, and which 
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causes the claimant injury. 
89 

When foreign claimants are involved, German law requires that the 

state is permitted to be held liable only if reciprocity of the possibility 

for recovery exista, that is, the foreign national 1 s state ~ust similarly 

permit recovery by German nationale in the foreign court. 

The au thor knows Jf no instances where the federal government bas 

been held Hable for negligent exercise of air traffic control services, so 

hat ouside of establishing the state 1 s liability for faulty service by its 

ATC agency, it is not possible to further distinguish between liability for 

air traffic control, navigation aida and meteorological services; naturally 

the proof of fault depends on the nature of the service. 

No li :i tation on the lia bi li ty of the German government exista. 

However, t·feyer su:"gests that there might be a need for a limi t on liabili ty 

since today it is conceivable that a state could be sued for computer caused 

damages which could not be traced back to a human controller.90 

c. Swi tzerle.nd 

The recent Swiss federal law of 14 March , 1958, on the liabili ty of 

the federal government, its executive officers and other federal employees, 

permits state responsibility for the negligent acta of the federal air traf-

91 
fic control. A special government controlled agency, Radio-Suisse, pro-

vides all ATC. It is primarily liable, and the state is secondarily liable 

for damages which the agency itself cannot pay.92 

The ATC agency can be held responsible if it is shown that the controllers 

acted contrary to their legal duty. The action would not be based on negli

gence, but on proof that they did not comply with the law.9; The law in ques

tion is found in those Annexes to the Chicago Convention pertaining to ATC.
94 

Therefore anytime the controller acts contrary to the rules laid down in the 

Annexes, thereby causing injury to the claimant, liability for damages existe. 
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In e.è.di ti on, there is the rule th~:<t it is contrary to law to cauae 

a dang;erous situation to happen wi thout doing what is possible to dirai-

nish the consequent damages. Specifically, under Art. 1 of the Air Trat-

fic regulations of the Post and Railroad Department, it is the task of 

ATC to prevent collisions involving aircratt in the air as well as on 

the ground. On the basie of that, writes Hod.el, a Swiss Sommentator, 

1 it can be argued the ATC had failed to do its duty ahi thereby not com

plied wi th the law by the mere fact that a collision happened. •95 That 

is, absolute liability exista. 

Swiss law does not provide a limitation on damages. 

The airport at Basel-Mdlhousen must be distinguished because it 

is used jointly by France and Switzerland. lt is administrated. through 

the French-Swiss Treaty of July 4, 1949. By the treaty, air traffic con-

trol, including all navigation aids, is the responsibility of the French 
96 

;soverment, under French law. 

~he French ~overnment perœits itself to be sued if its employee 

bas acted wi thin the scope of his employaent. lt must be a goverment 

98 99 
service-connected fault, or damage causeà by public workli. However, 

in the French Civil Law system, the victim must bring suit under a 

special administrative l~w fo~ulated by the Council of State. The 

State eannot be sued like a private citizen. 
0 

In a French case, Affaire Genint Arret du Conseil i. 1Bt1t.! 

June 19?4, the pilot received an arroneous government message relating 

to navigation. Although the court held that the entire burden to prove 

government negligence was on the plaintiff, and that she had faileà to 

sustain her burden of proof, the French courts do allaw recovery for 

negligently main~aineà navigation services.lOO 
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Savatier states, in conforœity with the case œentioneà, that the 

Council of State norœally requires a serious governœent fault before it 

will permit liability. However, liability raight be peraitteà. for an or-

ti.inary fault, if that were canpatible wi th the interest of the governœent. 

Ohly in special areas auch as public works and riota d~es the Council of 
101 

State admit liabili ty wi thout faul t, No case has characterized. ATC 

as part of the public works, but it is noteworthy that in one case, it 

was held that a grant of permission to land was part of the function of 

a public works, that is, the airport, 
102 

We conclude that the Council of State will permit suit if its air 

tratfic controller is very obviously negligent, that the state is not 

sueà lilce a private peraon, but unàer rules proaaulgateà by the Council 

of State, and that the entire burden of proving his case rests on the 

plaintiff. lt maY be addeà that French law does not provide a limit 

on recovery of dpages. 

e, Spain 

The àevelopaent of state liability in Spain has an interesting 

history. The Spanish Civil Coàe of 1889 provideà that the state woulà 

10, 
not be liable for the wrongs CCIIlli ttei 'by a civil servant; in fact, 

104 
civil servants were themselves lia'Dle for their acta or oaissions. 

105 
That privileged legal position soon became much criticizeà, ani 

so the state began slowly to assume liability in limited situations. 
106 

In a law important to aviation, The Royal Order of Deceœber ,o, 1926, 

state liabili ty was p erœi tted. for d.a.Diage caused to property by state air-

craf't. 

À general state assumption of liability is not found until recently 

when the Expropriation Act of December 16, 1954 granted indivièuals the 
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right of recoYery for injuries caused. by state activi ties. There-

fore, one can now recover fro• the Spanish gOYernaent for ATC negligence. 

To recover damages for extra-contractual activities such as injury 

eaused by air tra:ffic control, it is necessary to bring the law suit 

into a special ad•inistratiYe court,
1
o8 which has liœiteà jurisd.iction.

109 

One could. go outside r:tt the courts to present a case directly to the 

llO state und.er the lot of tlœinistrative Proceedings of 1958, in which 

case the clai•ant retains his right to later press the claia through 

the courts. 

The liability of air treffic control in Spain is illustrateà by 

one important case so far. A plane vas approaching the San luis (Mahon) 

airport; although the plane vas heavily load.ed., gusts of wind blew across 

the runway and the A'l'O tower failed to prohibit the plane frœ land.ing. 

Oonsequently the goYerment was held liable and since a rule of absolute 

liability exista in Spain, all that the clat.ant bad. to proYe vas .the 
111 

cause .:Dd. the amount of damages. 

In Spain the only defense to the State 1s absolute liabili~ for 
112 

ATC negligence is force aajeure. Spanish law d.oes not limit the 

State1s liability. 

a. !hrocontrol 

litrope constitutes a dense air treffic center. Nationally opera-

ted A'l'O proved impractical. BUrocontrol, an international air control 

service, vas therefore created by agreement between Geraany, Belgium, 

France, United Kingdaa, Luxeœbourg, and the Netherlanda, and signeà in 

1960. It has recently been joineà by Deu.ark, Sweden, Norvay and Irelanà. 
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It regulatea air tretf'ic in any lower airspace which a Me11ber country 

may agree to transfer, and in all upper airspace above the Member States, 

or other states, which may ask for E.urocontrol services. 11' 

EUrocnntrol requires strict adherence by pilots to its air control 

instructions, except in case of force majeure, and may enf'orce infrac

tion& of its regulations directly in national courts. 
114 

iurocontrol1s liability is g;overned by Art. 25 of the Convention. 

The organization does not claiœ iœmunity from suit. On the contrary, it 

permits itself to be held liable on the basis of proof of fault. This 

right is not af'fected by claims for compensation under national law. 

The Convention does not set a limit on liability. 

ASECNl is a public establishaent consistinc of 12 African States 

(as of' 1961) which are former French dependencies. lts purpose is to 

provide •recularity and safety1 of air traffic in and over the pa.rtici

pating; states. ASECNA has independant legal status.
115 Violations of 

its air tratf'ic control regulations are oommunicated to national authori-

116 ties for prosecution. .MECNA per11its itself to be held liable for ita 

negligent acts on the basis of proof of fault. 117 No limit on liability 

exista. 

c, OCC:Ea!Q 

COCEINA is a Central Aœerican international Aïe organization 

providin, all ATC in the contracting states. Ldke Eurocontrol, it obli

gates pilots to follow its instructions.
118 

lt can be suei an4 held re

sponsible like a publie utility coœpany. 119 No limit on liability existe. 
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Àlthou(h this section has ehown the variety of laws with which any 

for• of international regulation will have to deal, i t is encoureging to 

note that there are established trends towarà• waiver af government 

i:n:nuni ty and proaf of faul t. The great obstacle will be partly surmountej 

when a majority of states view the aaxae issues (govern11ent imœunity, re

liance of pilot on lTO instructions, etc.) in approxiœately the saae 

perspective • 
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D. PREPARATION FŒ AN INTERNATIONAL SOWTION 

There are several reasons why an international solution is to be 

preferred over iisparate national ones. ICAO recognizes them and is workin& 

towaràs a solution. 

1. Certainty, Safety, Equality and an International Solution 

Uneertainty of recovery speaks most loudly against national legisla-

tion as the sole means of regulating ATC liability. It is intolerable 

that, depending on where a plane crashes, the claimant may, or may not, 

get into court, will base his suit on contract or tort, sometimes applying 

laws of the pl8 ce at: the tort, and sometimes another law. Swift, far• 

reachinc transportation of passengers, which is the heart of air transport, 

demanda international regulation. 

When passengers on international flights are d.rawn frcn all over 

the world., it is not desirable that a foreign litigant should be barreà 

from pressing his claim through courts. That there is a tangiile 

legal responsibility on the international level is shown by Eastern iir

lines Inc., y Union Trust Co,, 120 which involved a u.s. carrier and a 

Bolivian military aircraft. !he United States was held to be liable 

for negligence of its âTC agency.· Damages aœounted to one million dollars. 

One can clearly see how much would be accomplished if governœents, through 

a convention, waived their !TC bmuni ty against sui ts by foreigners. 

Increased air traffic and. ATC àemands greater safety, which an 

international solution can encourage by making states uniformly liable • 

As Project Beacon121 emphasizes, hi&h quality ATC demanda continuoua 

measuring anà inspection. If we say that liability for negligent ATO 
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forces the agency to keep its service up to stanàard, then we must conolude 

that the principle teserves the witest application. 

Finally, one can ar,ue that as lon& as ATO liability remains out-

side a convention, i t is unjustly favored, and a le"al vacuu• exiats, 

because the passenger 1 s and shipper 1s and surface owner 1s clairis against 

the aircraft operator are regulated and limitet.
122 

2. History of ATO in ICAO 

12; the .SUbcom11i ttee of the ICAO Le, al Co·":Jmi ttee, in its Report, 

repeatedly concluded that 11t would be usetul if there were international 

rules for re(Ulation ot the liability of air traffic control agencies, 

anci that auch usefulness may be anticipated. to increase in the future'. 

ICAO has not always favored international regulation of ATC liabilit,y. 

124 
Its Council decidee as early as 1947 that international regulation of 

ATC liability was not needeà. The Legal Subcoœœittee which met in 1964 

also saw impediments. 12; It thought that on the basia of past experience, 

the use of a convention woulà be infreq•ent. It is correct that recorded 

caseà involving foreign parties are few, but since some countries do not 

perœit suits to be brought, and some restrict them, we must search for 

a better measure. Perhaps that is the ~ount of litigation initiatet. 

In the United States there are ;oo cases pending against the Federal 

Aviation Agency. Since international air traffic is increasing, and safety 

is not, and there is continually more dependance on air traffic control 

services, we can only suppose that in a decade a good percentage of those 

cases will be pressed by foreign parties. 

The ICAO Subcoœmittee found that the 1 complex and difficult1 issuea 
126 

of ATC liability would complicate drafting a convention. Of course 

that is truel Definin& the scope of the convention is necessarily a new 
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issue, but not unsurœountable. à system of liability and a decision on 

whether liability should be limited are not new issues. A wealth of 

related materials is found appending to other air law conventions. 

The e~bcommittee decidee that general acceptance would be nece

asary in order to justify a cànvention on ATO liability. 127 In other 

words, unless œaqy states, including the nations most proœinent in avia-

tion joined a convention, it would have no value. Although objections 

can be removed in the process of dra;f'ting, the real test of accepta-

bility does not come until after the convention has been written. 

The legal subcoœmi ttee C•)Uld also have considered wh ether i t is 

best to make organizations which perform socially desirable services 

liable for their acts. Air traf'fic control is a non-profit service which 

functions to insure sa.fety in the air. However, the sheer number of air-

craft handlings performed by ATC suggests that i t •hould be subject to 

the scrutiqy of the courts. If it is constantly legally tested, its 

public service will undoubtedly improve. 

It mar be all too simple to say that unless there are very good 

ressons for a convention, it should not come into existence, but it is 

true that the ecales must strongly favor one, before it is drafted. In 

weighing the pros and contras, the e~bco~mittee decided that the sua of 

issues clearly favored international regulation for liability of air traf-

128 
fic control agencies. In fac t, by an overwhelming maj ori ty~ the 

Legal Oommittee at its 1964 full meeting, decideà to continue the study 

of ATO liability.l29 
1:5() 

Four ways in which this could be accomplisheà. were suggested& 

1. By a special convention on ATC liability 

2. Incorppration of ATO liability into a consolidated conven
tion which would also regulate liability for da~age causeà 
by foreign aircraf't to third parties on the surface, anà 
aerial collisions. 
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~. Combination of lTO liability with the proposed Convention 
on lerial Collisions. 

4. iœendœent of other air law conventions, to include ATC 
liability. 

This writer adds a fifth solutionl re,ulation at &TC liability 

within a convention on international responsibility of states for injuries 

to aliene under the auspices af the United Nations. 

We will first discuss a special conYention in detail, and then 

compare it to the other alternatiYes • 



- ~9 -

Part II 

A SP!XHAL CONVENTION ON ATC LIABILITX 

• 
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j,. ANALOOIES FRCM OTH:Ell. KINDS CF TRANSPORT LAW 

An investigation of' the legal systems for other modes of' trans-

port is necessary, in case valuable precedents might be f'ound for the 

air trs.f'fic controller and aircraft commander, and a basie for ATQ 

liabili ty discovered. 

The temptation to be avoided is an inappropriate extension of an 

entire legal system. The lawyer's desire to meke an analogy complete 

and f'orcef'ul may lead him to imagine simils.ri ties where none exist. 

ting. 

In the end, conatructing analogies truthf'ully is rather disappoin-

1 
The aubject matter yields counter a.rruments which meke œuch more 

interesting reading, and perh~p.s also have value in underlining the ways 

in which one 1 s own subject is unique. 

1. !ra.ff'ic Control on Hir;hweys 

Air tra.ffic controllera and automobile trs.f'f'ic police have in 

comrnon one f'unctionl directing traf'f'ic. To carry the analogy f'urther is 

to entangle ourselves in the traff'ic police~~an's unrelated duties, such 

as arreetin& oriminals. The f'ollowing glanee at air law history shows 

ua that it is a mistake which must consciously be avoided. 

Let us first deseribe the one pertinent aspect of the analogy. 

An airplane pilot has an obli,ation to obserYe air trs.f'fic rules and not 

to unreasonably endanger the activities of others; the driver of' a car 

bas the same duty to observe traff'ic rules and not to expose other people 

to unreasonable risks. The traff'ic policeman enf'orces these rules on 

the road, and, like the àir treffic controller, directs traff'io with 
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light and radio aida. Both systems strive to diminish danger by keepini 

the tratfic movin&• 

Ïhe distinction arises at this point. The traffic policeman ean 

arrest law breakers, but the air traffic controller does not usually ha•e 
2 

the power to arrest pilots for violations. 

The nature of air treffic control has been described as that at 

an air police,; anà in the early history of air law, the police in soœe 

4 
states did in faet perform ATC services. In France, a Law of 1924 

placed air traffic under the control and surveillance of the police. 

An even more interesting history of air traffic regulation by the 

police is found in Germany, becinning in 1925. At first their duties were 

primarily connected with public security, but then police began to assume 

the power to interfere for traffic reasons. For ex~ple, th~could for-

bid planes,which were not airworthy,to take off, and for aeeurity reasons 

they operateà an airplane observer service to compile reports of planes 

passin& in the air. Ooncurrently, the police gave me~ological reports 

to the pilots.
5 

6 
German law of 19;0 increased police aviation duties. For state 

security reasons, they could order planes to land, prohibit planes froœ 

starting, direct all airplane traffic and in fact, police permission had 

to be obtained before a plane could take off from a public airport. 

Todar no air traffic control functions are ascribed to the German 

police; after the collapse of the Third Reich, air navigation systems 

7 were reorganized. But the analogy continues to be drawn. Shodrueh, 

a German writer on air traffic control, sees auch comparisons between the 

two services that he advocates giving the air traffic controllers power 

of arrest in order, for example, to prevent an airplane from leaving 

8 an airport. 
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In this writer's opinion, the only ccmparison between the treffic 

policeman and air traffic controller is the obvioua: maintaining an orderlY 

flow of treffic. The ways in which they acoomplish that, and the vehicles 

with which they deal, are so different that the canpariaon falls apa.rt. 

The traffic policeman directs a higher volu•e of traffic, usually near 

the drivers, able to make arrests at once. The air traffic controller 

is removed from the pilot, maeagin& his traffic problems with intricate, 

mechanized aida, with more persona! responsibility to the pilot, and more 

valuable creft at his co:nmand. lhere are usually policeman at every air

port. If the air traffic controller spots a serious viola tor, he need 

only pick up his telephone and report i t. 

2. Traffic Control on Railroads 

Surprisingly, a railroad analogy shows severa! co,ent points: 

communications systems which can be compared in certain eleœentary ways; 

a need for strict control of traffic; and similar negligence liabili~ 

to third parsons. 

In early English railroad history, it was thought that the rail-

road would, like the highway, beco.e free for use by anyone who paid a 

toll to the owner. lhe worci •ton• is still used for railroad charges 

in Engla:nd.. But railroad technology developed. so rapidly that i t bec ame 

•utterly impossible to divorce ownership from use.• An owner-opera.tor 

monopoly was established instead.9 

Bef' ore creation of a monopoly in the United Kingdom, railroad 

transport was perf'or11ed by several companies which often used. each others 

tracks. 10 In the United. States, where there is no railroad monopoly, 
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that praetise existe todaY. Although u.s. railroad companies usually use 

their own rails, occasionally the owning company does direct traffic 

tor another, making rail traffic control worth considering as an analog;y 

to air traffic control. 

Regarding traffic aide, there is extensive use of light signala 

and beacona in both transport systems. But as we found in the analogy 

to treffic police, the air treffic control system is more caaplicateà, 

involving radar and large computera. Both traffio control systems regu-

late departures and arrivals very strictly in order to avoid collisions• 

Since the path of a train is limited to the track direction, avoidance 

of collisions is of greatest concern to railroad companies. The railroaà 

tra.ffic system' s àuty is to pro·note safe, orderly and exp edi tious movement 

of trains and to render assistance in case of accident. This certainly 

corresponds to the air traffic control 1er 1 s du ti es. 

When we study the railroad liability system, we discover that, at 

least in the United States, liability for injury to third persona (those 

who are not passengers) is based on proof of negligence. Ïbird persona 

can recover from an air treffic control agency in an analogous way. In 

11 Erie R.R. Go. !. Stewart, a watchllan had been voluntarily maintaineci by 

the railroad company at a certain crossing. There was no legal co.npulsion 

to warn motoriste of approaching trains, and the practise was ciiscontinuei 

without notice. The claimant, who had relied on the existence of the watch-

œan, was struck by a train. 'lhe court held that onee the railroad hai 

assumed the practise of guarding the crossing, it could not be discontinue& 

wi thout proper notice to the public. Eastman analogously states that 

although air traffic control is vcimtarily p erformed, ATO is li able for 

injury sustained by anyone who acted to his detriment in reliance on both 

the existence and qua.lity of air treffic control services.
12 
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Beyonà this point, the dissiœilarities in the two transport systema 

make it futile to extend the legal analogy. 

'· T.reffic Control on the Seas 

The most fascinating and àifficult analogy is with sea law, which 

is invariably used and abuseà by writers atte~pting to establish preoe-

dents for air law. There appears to be two general categories in sea 

law which are of some value to a study of air traf'fio control. The first 

is the development of uniform rules for navigation. The second, more 

specifie and more àangerous, is a cO'llparison of the aircraf't commander 

to a ship 1 s cOII!IIander; and the airw:d'fic controller to the ahips pilot, 

or the harbor authori ti es. 

a. Developœent of Uniform Navigation Rules 

Although certain navigation practices have been observed for cen

turies, some as ancient as the Rhodian maritime law,
1
' and gradually be-

carne known as customary law of the sea, not until recently were the sea 

rules codified. The Brussels Convention, signed September 1910, formed 

the first internationally applicable rules on sea traffic. The newest 

International Regulations for Preventing Collisions at Sea went into 

effect in 1954,
14 

and have been adopted by almost all sea faring countries. 

These rules provide for night lighting, signale, radio communications, 

radar, navigation procedure, and special instructions for fog conditions. 

The 1958 Convention on the High Seas,
15 

obligates contracting states 

to ensure aafety at sea by utilizing signala and me.intaining communiee.-

tions; states are obligated to observe international standards (~t. 10) 

and to come to the rescue of other ships (àrt. 12). All of this is broadly 



analogous to the uniform establishaent of air navigation rules by ICAO. 

In addition, the separate states mey enaet legislation governing 

the maintenance of lighthouses, lightahips, buoys, and navigation aida, 

and they may employ oeeanography and meteor.Jlogy to produce ses navigation 

charts. Several of these functions obviously correspond to the air tra.f'-

fie controller 1 s duties. 

The liability attaching to negligently maintained sea naviga-

tion facilities, if the states have waived sovereign immunity, is an im-

portant precedent for similar liability concerning navigation aida in 

air law. Otness y United States, Indian Towing Co. y United States, 

16 
and S011erset Seafood Co. y United States illustrate clearly that the 

responsibility for maintenance should fall on the government. 

b. Precedents for the Aircre;f't Oo:rrmander and the Air' Tra.f'fic Oontroller 

The most misleading analogy has been between the ship 1s captain 

and the aircra.f't comander, bec au se there ia a siœilari ty. Both the 

ship and the aircraft leave the home country for extensive voya~~es 

abroad. They become iaolated little communities which neeà to have one 

person in firm control, the capta1n, or the aircraft commander. But 

in sea law, the authority of the captain iB unchallenged, 1 le commandant 

de bord est maitre a bord aprlls Dieu, 11 wri tes Lemoine. 
17 

If we claim 

a similar unchallenged authority of the aircraft commander to navigate 

his aircraft, a direct conflict with his duty to observe air tra.ffic 

control regulations and to obey commanda in poai tively controlled airspace, 

arises. 1 The pilot-in-command of an aircraft shall have final authori ty 

18 
as to disposition of the aircraft while he is in command, is one of 

the most serious transferences we have made from one system of transpor-

tation to another. 
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l more valuable comparison exists between the aircraft controller 

ana a ship 1s pilot, because both are employed to control tretfic. Let 

us investigate this a bit further. The cap tain of a. ship may ei ther 

voluntarily employ a pilot, or he lll$1 be compelled to do so. In the first 

case, the captain does not have to accept the advice of the pilot, who 

is merely a member of the crew. But if a pilot is lega.lly required, hia 

19 
instructions must be obeyed, he is not just a ml!ltllber of the crew. 

The pilot who is legally requireà to help prevent collisions, 

expedite orderly flow of traffic, provide information, notify authorities 

and assist in case of collision, is the one who is valuable to our analogy. 

Shodruch, a German coœmentator, finàs that the compulsory instructions 

form a bond between the pilot and captain, similar to that between the 
20 

air tra:ffic controller and the aircra:ft cormander. 

However, the pilot system is regional, and ATC is national and 

even international in cbal'acter. The duties of tbe pilot compare only 

vith ATC fucctions of a particular airport, not wi th the national or 

international A'IO system. Detrimental to the pilot - ATO. analogy is also 

that most pilots are privately employed, wherea.s ATC ia usually govern-

ment operated, and free. 'l'he captain must pey for the services of the 

:Pilot. Therefore we must make wi th Shodruch yet another refinement, and. 
21 

consider only the publicly employed compulsory pilot. 

Further than that, the methods of traffic control used by the pilot 

are different from those of the controller. The pilot 1s physically on 

boart, and personally directs thè ship. The ATC controller af course 

4oea not get on board the plane, he directs the airerait commander from 

the grounà by inereasingly complicated ATO machinery to the extent that 

we now are talking about autome.tic A'ro. But wi th the aàvent of posi ti v ely 

controlled airspe.ee, where the airplane pilot abdicates comaanà to the 

controller, the pilot-controller analogy is becoming more pertinent. 
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'ancélin, ' French wri ter on air traffic control, find.s his beat 

material for analogy to ATO functions in the navigation rules and instruc

tions of harbor afficials who direct ships to dock and depart from har-

bors in the seme way that ATC directs landings and departures of aircraft.
22 

Retuaal to obey seaport authorities subjects the ship captain to fines 

or even prison in France. The analogy can be made because both lTO anà 

the instructions of harbor officiais constitute control of traffic. 

Although an actual adoption or aèaption of highway, railroad, or 

sea law to air law would be a mistake, in that i t would imply aimilari-

ties where none exist, we have noted that out of a similar duty to expe

dite an orderly flow of traffic, there is a tendency for a siœilar duty 

of care to resu 1 t. 'l'he traffic policeman could be helli Hable for mis-

direction, the railroad company has a duty to maintain its warning systeœ, 

and states generally can be held liable if their sea navigation aida have 

not been maintained. &ddi~onally we note in sea law that when advice 

becomes compulsory, as is the case with a legally required ship 1s pilot, 

then the liability for negligence shifts. These points analogous to air 

law have soœe value as precedents, when one wishes to determine to what 

extent an ATO agency should be liable for negligence. 
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B. BWEPRINT FŒ A CONVENTION 

at the ten areas discussed in this detailed analysis of the Con

vention, three can be oonsidered foundation stonesa 1) Scope of application, 

2) Systems of liability, and ~) Limitations on liability. The other 

seven areas build the tower upon that base: 4) If limita are desired, 

what should they be?, 5) A~ forfei ture of lbi tati on, 6) Suœmary of 

parties who may bring actions and parties liable, 7) Defenses, 8) Security, 

9) Jurisdiction and lO)Period of limitations. 

1. Scope of jpplioation 

OUr task in determining the Convention1 s applicability is one of 

clrawing boundaries. Are we to take atrict, or wide measure? Shall we 

let the protection Gf the air traffic control agency rest with the Con

vention, by limi ting the duties for which it can be held responsible, 

thereby precluding important kinds of sui tsf Or, shall we let the pro

tection of the agency rest with national courts, forcing the claimant to 

prove that the controller breached his duty of care, in which case we 

can place our boundaries farther apart, provid.ing for a greater number 

of possibilities? 

'l'he latter method appears to be the most sui table. There are four 

areas to be investigated and deli~ited in that waya a) the probleœ of 

defining ATO; b) the type of flight instrumentalities covered; c) general 

guide lines for determining kinds of damages compensable under the A~ 

Convention; and d) problems of invoking the Convention, where we ask the 

claiœan~ 1 s question, "Under what circu~stances does the Convention apply 

to me'l 1 
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a. Definition of ATC Covered by a Convention 

Our definition of ATC will be in terms of possible liability for 

the functions which the agency performs, an even wider definition than 

that in the ICAO Secretariat Repert.
2; not making a strict limitation to 

ATO proper, but including related duties. 

Our d.escrip tion will be governed by the A.TO obj ec ti v es outlined 

in the Chicago Conventions prevention of collision between aircraft, and 

with obstructions on the grounci; arranging orderly plans oftr,affic; fur-

nishing safe~ and efficiency information and calling alarœ and assis

ting with emergencies.
24 

We will investigate the ATO related services one by onea
25 

i)ATC 

~roper, 11) Flight Information Service; iii) Air Traffic Advisory Service; 

iv) Alerting Service, v) Operation and Maintenance of Air Navigation Fa

cilities, vi) Airport Facilities, vii) Meteorological Services; viii) Searoh 

and Rescue Service; ix) Military Air ~affic Control Service, x) Military 

Aircraft Complying with ICAO Requirements, Xi) âTO Provided by Inter

national Agencies; and xii) R&sum& of Definition of ATO. 

i. ATO PROPER: The problem in defining ATO Proper, is in drawing 

its outer liaits. Olearly, the greater the amount of control over the 

pilot which the ATO agency exercises, the more certain will be its lia-

bility for negligence. But if an error can only be tracei back to a 

computer, not to a huœan controller, who shall be held liablet 1hat woult 

fora the upper limit. 

At the center of ATO Proper are the controller 1 s non-obligatory 

instructions to pilots under VFR flights, and the issue of 1static con-

trol. 1 

The bottom limit concerna ATC liabili~ for accidents causeà to 

aeroport crews through negligently issued instructions concerning plane 

activi ties. 
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Before we explore this scale in detail, let us orient ourselves 

wi th the Chicago Convention, By A'IO Proper, we mean what km ex 11 des-

cribes as area and approach control service for IFR flying, and airport 

26 
control service for all flights. 

It is inàeed at the airport terminal that ATC is most crucial, 

because of the intense congestion where IFR and VFR flights are mixed. 

This causei. the au thors of the Dc4.i ttle Report of 1952 to propose posi-

tive •TC control of all areas in the United States handling more than lOO, 

27 
000 aircra:f't separations per year. It suggested further that pilots 

should be compelled to use Instrument Landing Systa.s (ILS) and Grounà 

Control Approach (GOA) where available.
28 

The PAA subsequently initiated 

a successful experimental positive control system at the Atlanta, Georgia 

Airport, in 1962. 29 
Additionally, Area Positive Control30 was developeà 

above 24,ooo ft. over the United States. 1hus the mixture of VFR and 

IFR flights is avoided. 

MUch of Area Positive Control is handled by machines. This leads 

us directly to our problem of the upper limit on a definition of &TC 

Proper. Should there be lia bi li ty for both human and mechanical failuresf 

We have already decided that the agency should be held liable for its 

obligatory instructions. Now that there ia increased automation such as 

the FAA plans in completely automatisin;r reports through plane to ground 

radar by 1970,,. it is entirely possible that an accident could be traced 

back to a machine, but not to a human controller. If there is proven 

failure of the computer, then the goverrllllent must be he.li responsible, 

writes Rinck,,,for the pilot must be able to rely on the instructions 

and recommandations ema.1ating from A'IO. The responsibili ty beat falls 

on the agency which issues the ATC service, even if that service is volun-

tary. It the injury cannot be traced back to any specifie cause in the 

computer, and the claimant can only prove that the computer 1 s instructions 

'J. 
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•r reeoœmend.ations were faulty, then the goverraent should still be helà 

responsible. ;4 

The center of our ATO Proper seale is the problem of negligent ia-

suance of instruction to VFR pilots who voluntarily e.sk for them. We 

determined earlier that if the instructions could. not be verified by the 

pilot, the ATO ~ency could be held liable for anf resultant accidents. 
?5 

D.ynamic air traffio control is the constant directing and correc-

ting of the plane1 s air course by ATC. That has been our topic until 

now. Statie air traffie control is governed. by previously stated flight 

regulations. Here, the responsibility for eoœpliance and execution 

)6 
in order to effectively separa te planes, resta wi th the pilot, but 

naturally the ATO agency is liable for its negligence in issuing the 

flight rules. 

Finally, we must decide to what extent there should be liability 

for àamage caused to airport crews and grounded planes and vehicles, ift 

through negligently issued ATC instructions, a plane collides with thea. 

We imagine, for instance, a maintenance crew crossing a landing strip, 

when a passenger plane collides due to miainformation f'r0t11 the control 

tower. Can the injured person on the ground then recover from the ATC 

agencyt It would se~ so on the basis of' Chicago Convention 1s Annex 2, 

Sec. ).7 which provides the.t 1 the movement of persona or vehiclea on 

the manouvering area of an aerodrome she.ll be oontrolled. by the aerodrome 

control tower as necessary to e.voià hazard to them, or to the aircraft 

landing, taxiing, or te.king off.• The ICAO Subcoœmittee, however, was 

anxious to make the distinction the.t there should be no lie.bility unless 

an aircraft were involveà.'7 That distinction seems a little super-

ficial, since airple.nes are e.lwe.ys involved at e.irports. 
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Control over ground vehicles and persona on the maneuvering area 

is urgent at all times, since most accidents happen in the process of 

~8 
landing and take-off • The ATC must be constantly aware of movements 

in the maneuvering area to insure safety of aircraft. Th.is wri ter r ec011-

mends that ATC be liable in the Q.onvention for negligence to persona 

and vehicles obviously legally present on the œaneuvering area when the 

accident occurs. 

And now we have drawn the limita to ATC Proper, and must determine 

whether the following related services can be included with its liability 

for negligence within a Convention. 

ii. FLIGHT INFORMATION SERVICE& The function of this service is 

to give weather information and related statistics when dsnanded by the 

pilot, usually in controlled airspace. Chicago Convention1s Annex 11 

(para. 2.6 ) sets up the service on a regional basis in two ways: 1) to 

be included within existing ATC unite; or 2) if there are not ATC units 

in the region, to be established in separate centers combined with aler-

ting services. 

In the first case, flight information is part of ATC Proper, anà. 

there is clear liability for negligence. 

The only questions might arise in the second case, where the ser-

~ice isdisassociated from an ATC unit. However, there is a system which 

untangles the knotty problems of pilot reliance, verification, and so 

forth: Proof of Fault. There, the olaimant must prove that the one 

who provided the information breached his du ty of care • 

Indeed, by their second meeting, the !CAO Subcommittee had decided 

that if a proof of faul t system of liabili ty were adopted, &light Infor

mation Service would be included, along with ATC Proper.~9 



• iii. AIR TRAFFIC ADVISŒY SERVICE: 'l'he purpose of an air traffic 

advisory service is to provide more reliable information about collision 
4o 

dangers than is given by the Flight Information Service. Air Traffic 

Advisory Service is a temporary one, pending the establishment of Air 

Traffic Control. Doc 4444 stating the Rules of the Air warns that it is 

not to be relied upon by pilots, and that the advisory service should 
41 

carefully avoid giving appearance of accuracy and completeness. Yet 

if we include Flight Information Service within the definition of ATO, 

there seems to be no arguments favoring the 011iasion of Air Traffic Ad-

visory Service. Under a proof of fault system, liability for negligence 

could be sustained by it. 

iv. ALERTING SERVICE: ATO and Plight Information centers provide 

Alerting Service, meaning that in case of an emergency, they call alert, 

collect and disseminate information. It is clear that negligence on the 

part of the ATC and Flight Information Centers could easily heighten an 

emergency. Therefore, liability for negligent Alerting Service should 

defini tely be included wi thin the convention, if a proof of faul t systell 
42 

is adopted,, and this reasoning was accepted by the Subcornmittee at their 

second meeting. 
4~ 

v. OPERATION AND MAINTEHANCE CF UR NAVIGATION PACILITIES: t'he air 

navigation facilities on the ground give the pilot accurate guidance, so 

that he is able to fly without reference to landmarks below. They form 

1 a common system of reference between the pilot and the ( ;\'.00) controller 1 

enabling theœ both to decide which route the plane will fly while it re-

ceives ATC service. At airports, the navigation facilities may guide 
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44 
the plane to the runway and on the maneuvering area. 

One cannot think of Air Navigation Ai~and ATC as being entirely 

1 t exist 1without the navigation elewent, even sepe.rate, sinoe ATC cou d no 

if navigation wcre limited to dead-reckoning.•
45 The close relationship 

46 
is imperative. 

It is now the United States policy to ereate one combined air traf-
47 

fic _ air navigation control system, to simplify the pilot~& duties. 

The reasonableness of establishing liability for negligent operation anà 

maintenance is thus evident. Both ATC an« Air Navigation Services ahoulà 

be included in the Convention. 

The !CAO Subco~mittee, with some dissent, understood this close 

48 
relationship, and came to the saœe conclusion. 

vi. liRPOOT FACILITHlia
49 The issue is whether failure to maintain 

runways in good repair, to remove snow, to provide sufficient fire fighting 

equipment, and other propriete.ry airport funotions should be included 

within a Convention on ATC liability. 

In the United States and some other countries, operation of the 

airport is sepe.rate from operation of air traffic control towers. When 

ATO is operated by the federal govennœent, and airports are operate« by 

local city, eoun~ or state authorities, it is reasonable to make a dis-

tinction between the two t;ypea of activi ty. The &.lbcotnmi ttee thought i t 

aàvisable to include only ATC functions within a convention, and to exclude 

liabili ty for airport functions. 

However, this writer believes that the ATC agency should be hela 

liable for failure to infora aircraft about dangerous conditions in air-

port facili ties which might interfere wi th the orderly flow of traffic. 
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vii. METEOROLOGICAL SERVICES: The quality of weather information 

available to pilots lacks much in being dependable. Some phenomenons, 

like air turbulance and jet streams are still too unknown to be predic-

table. The meteorological analyses which are possible often reach pilots 

in conflicting reports through ATC and Flight Service Stations.
50 

The 

information available to general aviation is of a particularly low quali ty, 

often too old to be pertinent, hard to obtain, and difficult to understand 

by pilots who are not trained to decipher i t. 51 The problem is the more 

serioua because over one third of the fatal accidents in 1 eneral aviation 

are caused by weather conditions.52 

Liability for negligent weather information must exist soœewhere, but 

the problem is created in our imperfect meteor6logical techniques. The 

solution seems to again be a proof of fault beais. 

Although the ATO, or tlight Information Service, would not be liable 

for correctly transmi tting weather information which was compiled negli

gently by another agency such as the Weather Bureau,5' where the ATO or 

Flight Information Service itself generates the information, for exemple 

negligently misreads a barometer, or negligently fails to inform the plane 

about low airport eeiling, there should be liability within the seope of 

the Convention.54 Since the clai:nant would have to prove breach of duty 

of care, the ATC agencies should have no objection to tLis system. 

viii. SEARCH A~~ RESCUE SERVICESa55 ICAO chose to place Seareh 

and Rescue Services in an Annex separate from that on Air Traffic Ser

vices, thereby implying that the' are not relateà.56 

The IOAO Subc~~ittee, although not making a decision, expresseà 

doubt that liability for Search and Rescue Services should be included in 

the Convention, becauae they are not part of ATC, and because their hu-
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aanitarian character should exempt them from liabili~.57 .The latter 

reason would not be a proper legal excuse. A negligent rescuer can cer-

tainly affect the situation of the rescued adversely. It would appear 

that if there should be liability for the Alerting Service whicb is as 

deeply involved in an eœergency situation, then liabiltty should also 

attach to the Search and Rescue Service. 

The question of exemption would arise when Search and Rescue was 

perforœed by others than air traffic control agencies, that is, navy units, 

or police, or army, or air force, or civil air patrol. This writer rea-

sons that only Search and Rescue Services performed by ATC agencies should 

be liable for negligence under the Convention. 

ix. MILITARI AIR TRAFF'IC CONTROL SERVICEr There is no longer 

room for separate civil and military ATO, because bath types of planes 

fly in the seme airspace. Jets are built to fly economically at high 

altitudes.58 In the United States, a single air traffic contr»l was 

formed by extending civilian ATC to all civil and military planes.59 

Italy established a single ATC system by giving all air traffic control 

functions to the Ministry of Defense. But some states still maintain 

separate ATC services. 

Should military ATC be included within the Convention? A foreigner 

might wish to sue a military ATC which supplied service to civilian 

planes (as in Italy) or because it negligently directed military planes 

so as to cause da'llage to the foreign interest. 

The majori ty of the Subcommi ttee agreeà that the Convention should 

include liabili ty for mi li tary ATC supplied to civilian planes, regard-

less of whether the ATC was provided on a regular basie or only on an 

emergency beais. The Subcommittee noted that liability for military ATO 

to civilian planes might make it difficult for some countries to join the 
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60 
Convention, because of their liability exemptions. 

This writer believes that military ATO provided to civilians must be 

within the scope of the Convention. If it is not, then certain countries 

could exempt their entire ATO system from liability, and yet receive the 

benefi ts of the Convention abroad. Notteaty reservation should be per-

mi tted by the parties. 

The Convention should permit a reservBtion in regard to Military 

ATC furnished to foreign military planes, for obvious defense reasons. 

One country ~ight not wish to permit military authorities of another 

country to investigate and discover mi li tary secrets about conduct of 

flip;ht. Nei ther is the matter of compensation so urgent to the e.rmed 

forces as it is to auch groups as air carriers, passengers, and shippers. 

x. MILITARY AIRCRAFT CCMPLYING WITH ICAO REQUIREMENTSI The diffi-

culty of operating civilian ATC in airspace where military aircraft fly 

on an alternate system is ev1àent. A unified civilian ~ military ATC 

system is one way to encourage uniforna regulations for bath types of air-

craft. The following exemples illustrate that military planes can well 

comply with IOAO's civilian requirements. 

Military planes in the United States are outfitted with transponders 

which can respond to the ci vi lian op erated F AA air trsffic control systeœ. 

They will have identification and altitude reporting capabilities in con-
61 

:tormity wi th the new ATC prograll. 

tUli tary aircraft are regulated by Eurocontro162 wi thin the air-

space of which they cornply with ICAO standards, practises and procedures; 

and they would be able to recover from Eurocontrol for its negligent 

AT0.63 

National ATO frequently permits compensation for damage done to 
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64 
raili tary aircrat't by negligent ATO operation. 

Sir Richard Wilberforce eorreetly expresses the present great 

danger of collision between civil and mi li tary aircraft, and the futili ty 

65 
of excluding military aircraft from private air law conventions. 

States must be encouraged to allow ATC liability for negligence towards 

mi li tary planes. Only in a situation where the mi li tary administra tes 

a combined civilian-œilitary ATO, and œight desire not to be involveà 

in investigations by a foreign state 1s defense department, shoul& its own 

military planes be excluded from the convention; Naturally it woul& be 

unjust for the controlling state 1 s military planes to reeieve compensa-

tion abroad, when foreign military planes waalà not be able to si•ilarly 

recover fr011 1 t. 

xi. ATO PROVIDED BY INTERNATIONAL AGENCIEih Eurocontrol, ASEONj, 

and CCGESNi pose a problem. In arder to proville a uniform regime, and the 

widest possible application, the international ATC organizations will 

have to brought within the Convention.
66 

Since they are not suprana-

tional, their inclusion woul& not in itself binà their coœponent states. 

However, thoae states can ei ther am end these regional I..TC conventions to 

permit the organizations to sign a special convention on their liabilitf; 

or, the individual meœber states can agree that their signature will bind 

not only theœselves, but also the international air traffic control organi-

sation to which they belong. 

xii• REsUMÈ r:l DEFINITION CF .lTC FOR THE PURPOSE Cl' A CONVENTIONs 

J.he writer believes that his wide definition of ATC will be justified if' 

a proof of fa.ul t basis for liabili ty is used. The protection of the .ATC 

agencies then resta with the court, which, in deterœining the existence 

of fa.ult and wh ether the agency brea.ched. i ts duty of ca.re, will consider 

Yf!JU\;..LVU• ...,, ·------ - Q 
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the nature of the service offered, the nature of the terrain, the emount 

of reliance by the pilot, whether he reasonably should have relied, end 

it will consider all the defenses suoh as contributory negligence and 

assumption of risk allowed the ATC agency under a proof of fault system. 

The definition of ATC in the Secretariat Report of 1962 was 

67 
narrower: 

Units which have been established to provide air traffic control 
service, flight information service and alerting service 
within control areas, control zmnes, and at controlled aero
àroœes, and which if authorized by the establishi~ authority, 
may provide flight information service within a flight infor
mation region. 

It is likely, though, that if a convention is chosen as the solution to 

the ATC liability problem, and a proof of fault basis selected, the ICAO 

Subcom:ni ttee will make i ts definition more inclusive. 

In summary, then, the author believes that 1) there should be lia-

bility for air treffic control supplieà in controlled airspace, including 

moveœents of aircraft, persans and vehicles on the controlled maneuvering 

area, and liability for negligent maintenance and operation of ATC equip-

ment. 2) Liability for negligent Flight Information Service in all air-

space must exist, and thus there should probably be liabili ty for Air Traffic 

Advisory Service. ;) There should be liability for the Alerting Services 1 

negligent acta in both controlled and uncontrolled areas. 4) Air Naviga-

tion Aids are becoming so identified with air traff'ic control that they 

should be subject to the same liability. 5) Only those airport services 

which are related to air traffic control should be included in the Con-

vention. 6) Meteorological information originating from ATO-related 

units should be subject to liability. 7) Search and Rescue Services should 

be included within the Convention to the same extent as Alerting Service, 

but only in so far as i t is perfor11eà by air treffic control agencies. 
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8) There should be liability for military ATO furnished to both civilian 

and military planes, but with permission to reserve liability for military 

ATC to foreign military planes. If this reservation is used, it auto-

matieally entails exclusion of that country 1s military planes from pro-

tection of the convention abroad. 

Finally, we note that liability should extenci to private and. 

state and internationally-operatecl A'ro services, in the interests of es-

tablishing a undform regime. 

We have now determined for which servie es the .A.TC agency wou ld be 

liable, if negligently operated. We must next decide which flight instru-

mentalities should be covered by the Convention. 

b. The Kinis of Flight Instruœentalities Which Should be Covered by the 
ATO Liability Convention. 

In determining how widely the Convention should apply, the first 

element we will consider is aircraft. There are three ways to break this 

factor down, so we csn see the boundaries of applicability, and the areas 

which must be included. The first is 1iircraft classified by its usera.• 

The second is, 14ircraft classifiieà by types.• The third is, "Nationality 

of aircraft. 1 

i.AIRCRAFT CLASSIFIED BY ITS USERSa Should the Convention cover 

scheduled air carriers only, or should it be extended to all civil 
68 

aircraft, or should it govern both military and civil aircrett? 

Since co:nmercial air carriers make by far the greatest use of air 

traffic contro1,69 the ATO Convention will be written rouch for their 

benefit. 
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However, there is certainlf no reason to exclude general aviation 

from the Convention. The number and kinde of lawsuite which general avia-

tion claimants initiate, indicate that it is in the same position in re-

gard to ATO liability as are the commercial air carriers. 

Both the amount and kind of general aviation underscores our point. 

A1though these statistics were available only from the United States, it 

is fair tosay that general aviation is congesting more of the world 1s 

airspace, and will continue not just to grow, but to multiply amaz.ingly. 

In 1964 there were about 100,000 general aviation planes in the United 

States, 70 and in 1975, .auch planes are expected to perfora 67% of all 

airport terminal operations there. 71 One authori ty predicta that in about 

a decade, Europe will contend with the same nuœber of general aviation 

72 planes as does the United States tod$1• 

More specifie ally, we can say tret general aviation aircra:f't are 

being designed for long distance flying in response to the greater use 

of the Chicago Convention provision (Art. 5) for flight of non-scheduled 

aircraft across international borders. Indeed, many light planes are 

being outfitted for IFR. Oonsider the following chart.7; 

Flights in Millions 

111922 1 1960 : 1962 : 1970 1 1972 : % change 1960-72: 
1 • l 1 • • l 

General Aviation IFR . : 1 1 . . . • • • • 
Flying in the United • .1 . .; • ·5 : .8 1.1 • up 270 % • 
States 1 : • • • 1 • 

: 1 : . : : : . 
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In 1961, more than 59,000 u.s. general aviation planes were outf'itted 

74 
wi th two-way radio and VOR navigation equipment. 

It seeœs then that our only real question arises over the inclusion 

of mili tary aircre.ft. Tbere are two argUllents concerning this problea. 

The first, is that since the trend in ATO is to form a single system, 

administrated by eitber civil or military autborities, it me.kes little 

sense to exclude military aircraft from an A'IC liability Convention.75 

They form a formidable threat of collision, al tbough i t is ~ouraging to 

· note that mi li tary IFR flights in the U .s. are decreasing. 
76 

Fligbts in Milliona 

1 1222 • 1260 1 1262 • 1210 1 1212 1 ~ change 126o-z~···, 

• 1 s 1 1 1 1 

Mi li tary IFR in 1 J : s : . 
' . 

the United States 1 .9 : 1.1 . 1.0 1 .9 1 .8 Down 25 " 1 • 
( 48 contigu oua 1 1 s : : 1 

states) 1 1 s 1 : 1 

1 : 1 : : 1 1 

On the otber band, we note that otber prive.te air law conventions 

either exclude military aircraft, or permit states to make exemptions. 

The Rome Convention does not apply to damage caused by military, customs, 

or police aircraf't (Art. 26). Military transport is included within the 

Warsaw Convention (Art. 2) but states are permitted to exempt it from the 

Convention1s e.pplication.77 The Aerial Collisions Dre.ft Convention also 

applies to military aircraft, but similarly permits states to me.ke exemp-

tiona, in order that the Convention will be as widely acceptable as pos-

sible. {Art. 16). 

In this writer 1 s opinion, the ATC liability Convention would be 

incomplete wi thout application to mili tary aircraft. Only if a state 

were to reserve from the Convention the general category of "military ATC 



to military planes,• should that state 1 s own military planes be excluded. 

ii • .UR VEHICLES CLASSIFIED BY TYPES: Let us now consider a di!'-

ferent classification. Recent aircraft technology has developed planes 

to auch an extent, that types now overlap; that is, at one point in its 

flight a plane may be subsonic, and later supersonic; or it maY be an 

aircraft which changes to rocket propulsion in space. So there are dif-

ficulties in drawing boundaries. The vehicles we will eonsider for inelu-

sion into the Convention are subsonic fixed wing, supersonic fixeè wing, 

v/stol, helicoptere, rockets and apace vehicles. 

Subsonic fixed wing aircraft should be entitled to the protection 

of the Convention, because they are used almost exclusively by scheduled 

air carriers. 

Supersonic fixed wing aircraft are presently used by the military 

anà will partially replace the subsonic fixed wing plane in commercial 

air carri dtge. This aircra.ft is so close in use and nature to the subsonic 

fixed wing that it should also come within the ATC Convention. 

V/stol-vertical take-off and landin;/short take-off and landing is 

intended to be used by civil aviation in the 1970 1s. Several models are 

being presently tested by the military. 78 Bo Lundberg predicts that the 

future great volume of V/Stol air treffic around cities involving many 

take-offs and land:ings will pose the greatest problem to ATC. 
79 

t'he V/stol 

is a tixed Wing aircraft, like the subsonic and supersonic aircraft; it 

fits into the seme general category and should be included within the 

Convention. 

Helicoptere are in the seme category wi th the V/Stol, according 

to Projects Horizon and Beacon.
80 

The helicopter is presently used in 

scheduled air carriage, in general aviation and by the military. 

There is case law which illustrates that helicoptere form a sig

nificant danger to fixed wing e.ircraft.81 Project Bee.con estimates that 
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in the congested New York airspace, as many as 50 helicoptere may be in 

the air at the seme time by 1965-75, and emphasizes that special flight 

routes :nust be reserved for helipopter operation so they can land wi thout 

82 
delayJ they will have to be given preferentiel treatment by ATO. 

IFR flying by helicoptere is made possible by the new twin-turbine 

helicoptere like the Sikorsky S-61L and S-61N recently certified by the 

Fü.8~ 

ATC is just as involved with helicoptere as with fixed wing air-

craft. Since belicopeers are becoming more dependable, form a significant 

percentage of air treffic at major airports, and now engage in interna-

84 
tional flighte, it ie reasonable to include them within the ATC Convention. 

Balloons may be rare, but there is no reason to exclude theil from the 

.\TC Convention. In.'f'act they are now regulated by national ATC rules. 
85 

Rocket: and space vehicle activity in the air is steadily increasing 

to the extent that knowledge and regulation of their movements is neces-

sary to maintain safety. During 196~, FAA began to regulate all unmanned 

rocket movemente which create collision hazard to aircraft. Includeà within 

the regulation is a prohibition ag~inst rocket firings into clouds, into 

controlled airspace, within airport bounderies, within 1500 ft. of per-

sons who are not associateà with the firing, firings of rockets at night 
86 

and a notice reguirement similar to that found in balloon flight. 

Manneà rocket flights already do take place, but they have not been 

subject to ATO control. In fact, governments have not yet attempted to 
87 

analyze what danger rockets present to general air treffic. If and 

when ATC takes an active part in dynamic rocket air treffic control, then 

these vehicles should be given protection by the ATC Convention, but even 

at the present time, ATC should not en-:..irely escape liabili ty for acci-

dents involving rockets. It seems clesr that if the air traffic controller 
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knows that there is rocket traffic in the ares of the plane which it is 

advising or controlling, be would be liable to the aircraft for negligence 

in failing to inform the pilot, or separate controlled planes from the 

ianger. No distinction should be made between rockets and other obstruc-

88 
tions to air traffie. 

However, the Subeommittee has decided not to study the liability 

of spaee vehicles since that subject is being regulated by the United 

Nations Corn11ittee for Peaceful Uses of <À.lter Space, U.N. General Assaably 

Resolution No. 1962 (XVIII) Dec. 1;, 196;, says thata 

Art. 8: Each State which launches or procures the launehing of 
an object into outer ·space, and each ltate from whose territory 
or facili ty an obj ect is launched, is internationally li able 
for ciBJllage done to a foreign state or to its natural or juri
dical persona by such objecta or its component parts on the 
earth, in air space, or in outer space 

~n this writer 1s opinion, it may be a mistake to rely on U.N. 

Resolutions governing space activities to regulate the great multitude 

of smaller rockets 1aunched for meteorological or other purposes, which 

do not reach ou ter space. 

iii. NATIDNALITY OF A!RCR.AFTr Finally, we consider whether there 

should be any limitations on nationality of aircraft, •ther than the dis-

tinction between members and non-members of the Convention. This is pri-

marily anticipation of international registration, which is not yet pos-

89 
sible, but is presently in Part A of the Legal Committee 1s work program. 

When this situation does arise, those aircraft so registered whould also 

be included within the Convention. That is, all the member states of 

the organization owning the internationally registered aircraf't wouU. 

bring their planes within the scope of the Convention to permit reeovery. 
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In summary, we have decided that scheduled air carriers, general 

aviation, and military aircraft should be included within the ATC lia-

bility Convention, with permission to exempt military ATC, if those states 

doing so accept the fact that their own roilitary planes would thus not 

be able to recover for damages abroad. These three categories woulà 

include subsonic fixed wing, supersonic fixed wing, V/Stol, helicoptere, 

and balloons. ldditionally, there should be provision made for the 

day when ATO may control rocket traffic which does not reach space, and 

seme attempt to correlate the U.N. work on space activities with the ATC 

liability Convention, in anticipation of the time when space vehicles 

passing through airspace will constitute a very real danger to general 

air traffic. We also agreed that internationally registered planes must 

be made subject, if all of the states belonging to the owning interna-

tional organization are also members of the ATC liability Convention. 

Next we must look at the kinds of damages which might be covereà 

by the Convention. 

c. The Kinds of Damages which Should be Covered by the Convention 

When we speak of 1 damages 1 in this section, we mean only those 
90 

which can be directly traced to lTC negligence. 

Under most systems of liability, we would be compelled to draw 

strict limited areas within which ATC would be lia le for negligence. 

We would not be able to provide for the rare cas,, allowing claimants to 

recover from the agency for unusual or unforeseeable types of damages • 

However, if a proof of fault basis is used to determine negligence, we 

can describe a rather generous circle, with several types of damages 

radiating toward the ATC hub. The air traffic control agency 1s protection 

will then be with the court, which will insist that the claimant prove 
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breach of du ty of care. 

Broadly, we note that reparation should be made for personal and 
91 

property damage occuring both on the planes and on the surface. The 

defendant should be compensateà for bodily or mental harm, losa sustaineà 

by death of enother, depriva.tion of liberty, harm to reputation, des truc-

tion to, damage to or loss of property, deprivation of use or enjoyment 

of property, and losa or deprivation of enj oyment of rights under a con

tract.92 

Specifically, we will select three a.reas within which damages could 

fall, and which illustrate the scope of the problemt aircraft-oaused tur-

bulence; delaye; and noises artd sanie b~om. The shades of certainty for 

ATO liability within these exa~ples will indicate generally what is to 

be e:xpected in other area.s of damages. Pinally., we will diseuse whether 

the Convention should provide for apportionment of damages, if a fault 

is beat shared. 

9~ 
1. AIRCRAFT•CAUSED TURBULENCE: Case law and research indica.te 

that aircra.ft-caused. turbulence is a. very real danger wi thin airports, 

and that it should be one factor to be considered in the controller's duty 

to keep planes separate. 

In the following case, ATC had clea.red a light plane :o land. The 

landing was made in the wake of a large mili tary jet which w: ·1s practi

sing instrument landings, and the plaintiff 1 s plane crashed about 8ao ft. 

away from the end of the runway. The claimant alleged that the ATO had. 

been negligent in failing to keep a ssfe distance between the two planes • 

The court decided that ATC did have a duty to keep the two planes ssfely 

94 
separated, and that it had breached this duty. 

ln FlA study of ATO reports that 
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On days when there is little air movement {ten kncûor less), 
large aircraft lesve turbulent vortices trailing from their 
wingtips. Research by the N~'A and the British indics. tes 
that the vortices persist up to 160 seconds and can cause vio
lent movements to sm aller aircraft transi ting the wash. 

The study concludes that wingtip vorticèa are a potential danger, espe-

cially at landing and departure of large-sized aircraft and during their 

flights in lower airspace.95 

This wri ter believes tha.t damage resul ting fr au aircraft-ca.used 

turbulence should be listed a.mong those damages to be made compensable 

under the ATC liability Gonvention. This ares. is fairly clear. The 

next ares., 11 dela,ya, • is lees so. 

ii. DELAYS: Whether or not there should be compensation for ATC-

caused delaye in the airport ares. is still a matter of controversy. 

There are two arguments. The f'irat, and the one f'avored by the ICAO Sub

committee (Second Seasion) is that a controller may have 1 good technical 

reasons" for a delay, and possible liability might c~use him to hurry 

and breach his duty of care.96 IATA suggests that airport ca.pa.city ie 

the limiting factor, rather than ATO inefficiency.97 

The other argument is that presented in the FAA report: inefficieney 

in ATC causes excessive dela.Ys at many airports which are not over-

98 
loaded with tr.<:1ffic, like New York International Airport. 

Before we draw a conclusion, it is important to decide whether 

delaya present a ma~or dif'ficulty, a real cause to initiate a suit. 

In 1961, the following S~Dounts were lost at major U .s. Airports 

because of failure to arrive at destinations on time.99 
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Ohicag;o Midway 

Los Angeles 

San Francisco 

New York ( IDL) 

ltlanta. 

Dallas 

New York ( LGA) 

Newark ( P..WR) 

Boston 

Portland Oregon 
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Total United States 

11,905,000 

5,4,000 

422,000 

'76,ooo 

,54,000 

,,a,ooo 

;29,000 

,07,000 

285,000 

262,000 

114,259,000 

It is estimated that "1,]80,000 hours of arrival and departure delay at 

annual oost of 1,6,ooo,ooo is attributable to the air tra:f'fic control sub-

,loo 
system in the terminal area. 

Delaya happen most often during the departure of airerait, and it 

101 
is fair to adrni t, are eonc entrated in the high-use airports. Los ses 

are rising bec au se the number of delaya bas increased, and 1 t is becoming 

102 
more expansive to keep large jet planes waiting in the air. One may 

wonQer about the affect that delayed landings will have on superaonic 

aircraft which burn fuel at a very high rate. 

This writer recommends inclusion into an ATO iiabilitf Convention 

of Warsaw Convention 1s Art. 19, to the effect that the ATO agency shall 

be liable for damage oocasionej by delaya in the transportation of pas-

sengers, baggage, or goods • 

iii. ATO LIABILITY FOR NOISES AND SOl-IIO BOOM1 This area of damages 

is one of the most obscure, because we must consider not only today' s 

air traffic noises, but anticipate phenomenons like sonic boom. Our 

reasoning should probably develop like this: Should there be liability 
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for sonic boom? Should that liability exist both enroute, and at the 

airport? If so, shou ld p;eneral air traffic noises be exc luded from the 

Convention? Under which cases does the clai~ant sue the airport, and 

which the ATC agency? 

If liability for noises does exist it is most certain to be found 

in sonic boom, which is defined as 11 an explosive pheno'llenon of the air 

103 
caused by shock waves at supersonic flight speeds." Supersonic a.ircraft 

presently being developed "would cause extremely severe disturbances to 
104 

and obiections fro'lJ people living in the wide areas affected. 11 To 

imagine what the scope of sor.ic boom woulc be, one ·nust know that :nost 

routes over 1500 'lliles will be served by supersonic iets and that there 

is no way to avoid sonic bo•)!'!J or to prevent i t from hi tting the earth 1 s 

105 
surface. This will be the first ti'lle that aviation is li.kely to irl-

106 
flict serious harm to persona on the surface, says Lundberg. And 

107 
yet, airlines are planninr for supersonic air transportation, and many 

rürlines have alreAdy bought options on supersonic jets. 

Supersrmic airpl8nes will be rer:uired to :·ly at subsonic speed up 

to 35,000 feet, where the sound barrier will be broken, and they 'flill 

decelerate to subsonic speed at the same level on arriving at their des

. 108 
tinahon. AfC will be responsible for directing these planes so that 

the established procedure is follO\:ed. By nep;ligently failing to do so, 

it could cause dsmage by sonic booms. 

The writer believes that the ATC agency should definitely be liable 

for negligently causing supersonic jets to break the sound barrier too 

soon, or in the wrong area, and for not taking into consideration the 

various regulations that will have to exist, such as the times in which 

supersonic jets would be allowed to enter and depart from public airports. 
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The next question we must ask, is whether the ATO should be liable 

for negligently causing sonic boom both enroute and at the airport. 

Since suparsonic aircraft will be positively controlled, breaking the 

sound barrier would normally be the responsibility of the ATO controller, 

not the pilot, at every stage of the flight. Sonic booms are not caused 

by •mere fac t of passage, • and could not have been contemplated. in 1952 

109 
when the Rome Convention was signed.. Liability should exist for 

supersonics enrou te. 

Within the aerodrome, it is easy to imagine that s•nic boom coulà 

cause damage to vehicles on the groundï and persans and property in the 

area. Liability should also exist here. 

Having etablished that ATO should be liable for negligently causet 

sonic boom, we must decide whether general air traffic noises should. 

be excluded from th at liabili ty. There is dise.greement here. Some com-

mentators say that noises outside airports must be tolerated as by-products 

llO 
of our modern age. The Rome Convention states that the::-e is no air-

cratt liability for noises eaused simply by aircraft passing in confor-

mity with existing air trefric regulations (Art. 1). 

A line of U .s. cases states the law differentlya 

111 
In Causby !. United Statea, the business ot a chieken farmer, 

who lived close to an airport, was damaged by noises from low-level 

flighta over his property. "t.s many as six to ten chickens. were killet 

in one day be f'lying into the walls frO!!l fright. • The property could 

no longer be used as a chicken fara. The United States was held liable 

for damages ceused. 

112 
In Griggs ! Alleghepy County, the plaintif'f 1 s housing develop-

ment locateà ,,250 ft. from the end of a runway was damaged by low 
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leval flighta. The country government was held liable. 

u; 
Thornburg !. Port of Portland is subsequent in time to the 

Griggs Case. The plaintiffs comple.ined of damage oaused from noise-

nuisance. Their property was located next to the defendant 1 s airport, 

beyonc:l the end of one runwe.Y and dir ectly under the glide pa th of e.ireraft 

using i t, and also 1000 ft. to one aide of the glide path of jets using 

another runway. 1'he noise from jet planes lowered the value of the land. 

considerably; the court helà that the airport would be liable for noise-

nuisance caused not only to property directly under the glide path, but 

to property next tho this path. 

The Thornburg Case recently was supported by a similar case, Martin 

114 
v Port of Seattle. 

These cases affirm that in the United States there is liability 

for damages caused by aircraft noises outsid.e of airports. In france, 
115 

aircraft noises outside of airports have also eaused liability. 

À majority of the Subcommittee believed that the law in this area 

was not clear. Thia writer believes, on the contrary, that in view of 

the case law established, which is one good measure of a need for legal 

regu l&tion, general air traffio noises shou ld be i ne luded wi th sonic booœ 

as an area of possible ATC liability for negligence. The proof of fault 

basie should suf.' iciently protect the controller. 

Finally, then, we ask how a elaiœant is to decide whether the air-

port, or the ATC agency is to be sued for noise d~saes. There is a 

disparity in the precedents set by diff'erent states, t'or sometimes the 

claiœant recovers from the ATC igency, sometimes from the airport, and 

sometimes even from the airlines. The writer suggests that in the case 

of sonic boom, the claimant might usually look to the air traffic control-

1er. In the case of general air traffic noises, if the d~age is causeà 
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while the plane is wi thin the airport, or on approach patterns, the elai-

mant might properly look to the airport proprietor. But if the daJ~~age 

is eauseà while the plane is outai~the airpDrt, the claimant might first 

116 
eonsider the ATC agency. 

iv. APPORTIOR4ENT OF DAMAGEI.: Now we must eonsider if there are 

sufficient reasons for apportionœent of damages in an ATC liability Con-

vention. 

We can see how the aysteœ worka in the Dre.ft Convention on Aerial 

Collision which provides that if damage has been caused by the fault of 

two or more aircraft operators, eaeh shall be lia~le to the other operator 

in proportion to the degree of faul t commi tteli by each one; the damages 

shall be shared equally if the degrees of faul t ce.nnot be determined. 

The Draft Convention requires the responsible operators to contribute 

their shares. 117 

When large daJ~~ages are involved, apportioraent makes the burden 

less onerous. Such apportioment is the rule in the law of shipping, 

118 
state4l as early as the 1910 Brussels Convention, w t has not been usecl 

in the Warsaw ,(Hagu~, Guadalajara119, or Rome Conventions. Dr. Fitz-

Gerald. considera apportioment of damages to be one of the most important 

120 
reasons for the Draft Convention on Aerial Collisions. 

Woulà this principle fit into a Convention for ATO Liabilityf The 

h f 1 d . 121 
seme e ance or arge amages ex1sts. The Convention could only ap-

portion damages among ATC agencies. Since ATC in each state is usually 

operated by one government ATC service, there would normàly be no probleœ • 

But in case ATC of several countries are at fault, or in case several 

private ATC operations were at fault, apportionment would come into ques-

ti on. 
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It is the writer 1s recommandation that there is not sufficient 

cause for apportionment of damages in the ATO liability convention, be

cause the overwhelooing majority of A'ro is provided by very large organi

zations in the form of governments and international ATO organizations. 

\lie are here not concerneci wi th a multitude of operators who perhe.ps 

will go out of business if the daœages are not shared in proportion ta 

degree of faul t. We are mainly concerned wi th a few government opera.tors 

of ATC, whose joint liability very infrequently would come into question. 

Ta sun::narize this section, it is necessary only ta point out that 

rather than compile an exhaustive list of compensable daœages, the author 

has selected three representative areas, within which there are shades 

of certainty resembling those which will likely be found in damage sui ts. 

We have looked at the issue of damages much as a court would, constructing 

our theory upon specifie cases. Additionally, we determined that appor

tionment of damages was not necessary in an ATO Liability Convention. 

Na. we will move on to consider the ways in which the Convention 

might be invoke4. 

4. Invoking the Convention 

In àetermining how to invoke the Convention, we will contider six ele

menta which might separately, or in a combined form, be use4 by claimants. 

First let us look at existing private air law conventions, to see 

if their geographies~ scope could be adopted to an ATC Convention. The 

Warsaw Convention applies to international carriage (Art. 1). The Rome 

Convention applies to surface damage caused in the territory of Contrac

ting States by an aircratt registered in the territory of another Contrac-
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ting &tate (Art. 2;). The Draft Convention on Aerial Collisions applies 

to collisions or interferences 1) occurring in Contracting States where 

at leas t onjt of the aireraft involved is registered in another contracting 

state, or 2) if the aircraft involved are registered in different contrac-

ting atates, rega.rdless of where the incident oecurred • 'lhese bases 

would have to be modified or changed to fit an ATC Convention. 

However, this may be the place to ask whether these conventions 

122 
could form a wide basie for invoking ATC liability. For exemple, could 

the ATC Convention be made applicable where the Warsaw Convention (or 

the Rome, or Aerial Collisions) applies? It can be seen at once that 

this idea must be rejected. It is tao difficult to correlate conventions 

of differ"i ng 11embershipe, and conceivable that none of the states be-

longing to the ATC Convention wou ld be members of one of the others. 

It seeme clear inatead that we must establish unique elements for 

invoking the ATC Convention which take into account its own nature, which 

in fact juatify a S!Jpar•te convention. The ICAO Subcommi ttee mentioneà 

the following possible :fla.ctors: 1) the flight plan, 2) the do,cUJients of 

carriage, ;) the nationality or do~idUe of the persan suffering the daœe.ge 

if' auch nations li ty or domic:ile were different from that of the air traffic 

control agency, 4) the registration of the aircraft, 5) the place (or the 

places if the f'unctions were perf'ormed by more than one a.gency) where the 

air traffic control agency performed i ts function, anet 6) the place where 

the damages occurred. These six possibilities will be considered indivi-

du ally. 

i. THE FLIGHT PLANa Basing the Convention on what is in the flight 

plan would lead to unwsnted complications, states the Subcommittee. 12; 
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In this writer 1 s opinion it would be undesirable to burden tpe flight 

plan wi th great legal importance. Conceivably, a pilot could incorrectly 

fill out a flight plan in order to invoke or escape the application of 

the Convention. 

ii. THE DOCUMEN1SOF CARRIAGEJ In the Wareew Convention, the statis-

tics forming the documents of carriage indicate whether international 

transportation, which invokes the convention, is involved. This woulà 
124 

not be a desirable bqsis for ATC liability, because the agency is not 

a carrier, it has no control over the documents of carriage, and cannot 

ensure that they are properly filled out. 

iii. THE l~ATIONALITY OR DQ.UCILE 'OF THE FlaSON SUFFERING THE DN-(AGE 

IF SUCH NATIONALITY OR DCMICLLE WERE DIFFERENT FRCM 'IHOSE OF THE AIR 

'IRA.FFIC CONTROL AG.I!NCY: This proposal is also rejecteà.. 
125 The air-

craft which was damaged by ATO could be ownei by an international organi-

zation, such as the United Nations, making it extremely difficult to ini-

tiate a suit. In ad.àitiQn, some persona have dual or triple nationality, 

and wou ld be prevented from sul1'lg for damage if one of their nationali-

ties happened to be that of the ATC agnec~ involved. 

iv. THE REGISTRATION OF THE AIRCRAFTa Registration of aircra.ft is 

controlleà through the Chicago Convention by ICAO. An aircraft can only 

be registered in one state.
126 

An aircraft of foreign registry might, how-

~er, contain crew members or passengers of the seme nationality as the 

defendant, so it should be permissable for a claimant also to invoke 

the l..anventi.on on A'ro Liability against the A'.IC of his own nationality. 
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1he !CAO Subconmittee found the aircraft registra.tion to be a. more 

acceptable element for invoking the Convention than the others mentioneà 

127 
a.bove {!-iii,. 

v. THE PLACE WHERE THE AIR 'IRAFFIC CON'IROL AGENCY PERFORMED ITS 

FUNCTIONS, œ THE PLACES IF THE FUNCTIONS WERE PERFORMED BY MORE THAN 
128 

ONE AGID~CYa This would also be a. better b8 sis than i-iii a.bove; but 

it would have to be combined with another criterion, in order to confine 

the Convention to negligence involviqg foreign parties. That is, there 

must be two member states involved, to lift the suit out of the realm of 

domestic legislation. Therefore, our description would have to insist 

that the plane be registered in one state, and the ATC located in another 

129 
member states. It might read like this 1 •The place where the air traf-

fic control agency performed its functions, if that is different froa 

the state where the aircraft is registered. • Natur,ally, if A'ro in two 

or more places were involved, the Convention could be invoked. 

Now we must tackle the very difficul t problem of international iTC 

organizations, like Eùrocontrol, .tSECNA, and COCESNA. A'ro is tending to-

ward regional ad~inistration, and these organizationa must be brought 

i . c 1}0 w th~n the onvention. Are they to be considered as seJ_arately repre-

senting each of their component states? Or, are these orga.nizationa to 

be thought of as separate entities, capable of being defendants without 

involving their member states, in fact, capable of being sued under the 

Convention for damage done to planes r:egistered in their manber states? 

The lèast convincing point of view is the first. Under that 

argument, the ATC organization would represent all and any of the nationali-

ties of its cornponent me:nbers. If the state of plane registration,(for 

instance France), is the sarne as the state where the international ATC 

organization performed the function (for instance, Eurocontrol performing 
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in France) a suit would not be possible through the Convention. 

The writer rejects that argument entirely. He believes that the 

ATC of an international organization should always be subject to the 

Convention regardless of whether or not the litigants involved are from 

member states. Tbua, the only poasibility is to construct a second solu

tion, within which international ATO organizations would bold a position 

analogous to that of foreign states. Otherwise it would be almost im

possible to sue a large international ATO organization;. Under this argu

ment, it ia conceivable that an international ATC organization migbt be 

sued in one of its member states, but that is not a real problem. Remember 

that Eurocontrol 1s liability is presently determinable by national courts 

of any of the member states. l;l Under this solution an international ATC 

orRanization might be held jointly liable with its member states. 

Now that we have discovered the besttQsis for allowing members of 

international ATC organizations to invoke the Convention, we will &Bk 

what happena when two or more planes are damaged by negligence of one ATC 

organization? If each plane is registered in a different contracting state, 

and the ATC ernanates from yet another contracting state, there is no prob

lem. The Convention can be invoked. If one or some of the planes are 

registered in the same contrecting state as the ATC organization, they would 

not be able ta invoke the Convention, but if any other planes involved 

in that accident were registered in other contracting states, they 

could reeover. 

Finally, we will wrap up some minor problems and definitions under 

this section. For the purpose of the Convention, the place where the 

ATC agency performed its function will be the place where the instructions 

or information was issued. For exeiXIple, if the instructions are issued to 

a plane over the high seas, the place where the ATO function is performed 
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is the place where the instructions are spoken. Collisions or crashes over 

the high seas will thus be easily traced. 

Non-meœber states do not present a problem. Simply, the Convention 

would n•t apply for any state wher~ the plane was regietered.,or the A.'ro ori

ginated, if that state were not a member of the Convention. However, the 

Convention does apply to a collision or crash in a non-member state in

velving aircraft registered in member states, receiving ATC from a 

member state; but the non-member state receives no rights under the Con

vention in this situation, bec au se to recover for surface damage, the 

state where the damage occurs must be a member of the A.TC liability Con-

ven ti on. 

That brings us to the sixth element considere~ by the Subcommittee. 

vi.THE PLACE OF DAMAGEr This factor should only be included in the 

Convention in connection with surface d.amage, 1' 2 whicb we must consider, 

but which is, a:f'ter all the farthest ranoved from A.TC liabili ty problems. 

Let us say this mu ch: the state where the surface dan age occurs must be 

a member of the A.TO liabili ty Convention, in or~er to invoke i t for com

pensation. It would obviously be unjust to permit a non-member state to 

benetit from a convention which it had not joined. Under most circ~stances 

we would consider the third person on the surface to be quite removed; 

he did not choose the plane, as did passengers and shippers; he should 

rather look for protection from foreign interests, to his own state, where 

the damage occurred. Therefore, we must insist that he should only have 

the rivht to recover under the Convention, if the state where the surface 

damage ooourreè was a member state. 

It would be undesirable to use the place of thedè.mage as an element 

in invoking the Convention, for anything besides surface damage. For 

instance, the Subcommittee mentions how impraetical it is to use the place 
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of damage in deciding whethcr or not an aircreft operator, or other hol-

ders of interest in the aircreft, sho,:ld be able to recover. Suppose 

the cause of the damage arose in one state, but occurred in another 

stste. 

Thus, an air trai'fic control agency might ::rive a misdirection 
while an aircreft was over the high seas, but the damage re
sulted only when the aircraft was over the national territory 
of a state. There was also the case of continuous damage, for 
exemple, the case of delay of an aircraft which started in one 
state, and could continue through several states. It was 
submitted that it was difficult to make the application of the 
convention depend upon such ephemeral criterion and that the 
foref'"oing demonstrated the weakness of the element of the 
place of da:na!f_3:;;in determining the r:eographical scope of the 
convention. / 

vii. REsu!-ik: In summary, let us remember that we rejected i) the 

flight plan, ii) the documents of carriage, and iii) the nationality of 

the persona suffering the da·uage if i t is difi erent from th at of the A1C 

agency, as suit"!ble b,.ses for invoking: a Convention on ATC liability. 

We accepted the next three elc":Jents in a co~bined form, so that 

our conclusion sounds like this: Clai:nants should be able ta invoke the 

ConventiJn on ATC Liabili ty when the involved aircraft' s state of regis-

tration is a rre:nber, and the place where the air traffic control perf'ormed 

its function is another member. In the case of damage to the surface, if 

the state where the surface damage occurred is also a •nember, the Conven-

tien can be inv:Jli:ed. The aircraft operator, crew mernbers, passen;~:ers, ship-

pers, r1nd other holà ers of inter est in the plana wou ld be e;roup ed in the 

same cater,ory as the aircraf't. Counter claims of the employees of the 

ATC W•)uld be g:rouped wi thin the sa:~e category as the A'JC agency. 

Clr:limants suing for dam"lge to vehicles an'; persans on the 111aneu-

vering area should be placed in the S'3.me category as the plane with which 

they are connected (for example the p la.ne they are t'lai ting for). ATC 

employees on the maneuvering areas v1ould be categorized wi th their ATC 
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ageacy. Geographical application is illustrated by the following guide: 

: : ' 1 1 lTO of Members of the Convention : 
a : : 
• 1 1 Int. 1 non- • . • 
1 : A 1 B t 0 1 Org. &member t 

• : : 1 1 . . 
: À : No : Y.ea Y es 1 Y es : No : 
t Planes State of Reg. . • J • ' : . • 
1 B : Y es f No : Y es 1 Y es : No : 
f :Yes as: Yes as'l : : : 
: Members A-B :to B : to À . Y es 1 Y es . No : • • 

' : : : 
: : . : J l . • • 
: Non-Members 1 Planes : No 1 No J No 1 No : No : 
: J : : 1 : : 
: . : 1 : . 
: Surf. Damage Member : Y es & Y es . Yes : Y es ' No . • . 
: : : . : • 
: • : ' : 1 

Surf. Damage non-member : No : No : No 1 No : No : . : : : • • : • • 
: 1 f • : 

In a retrospective look at this entire section eoncerning the 

Convention 1 s app lica.bili ty, we note that the delimitations are descr ibeà. 

in a way making the ATO agency widely responsible in the trust that the 

difficult court procedure., for proof of fa.ult will protect the controller 

from abuse. We have defined ATO, decided what kinds of aircra;ft will be 

included within it, demonstrated how one Œtermines which damages are 

compensable, and learned how to invoke the 6onvention. 

The second major step is to determine which system of liability 

is most preferable • • 
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2. _,stem of Liability for Air Traffic Control 

The first problea to arise when we attempt to finà a suitable 

liability system, is that of sources. In which direction àoes one turnf 

ln our case, there are two obvious sources. The first is other systems 

of transport, and the second is other private air law conventions. 

But to what extent will our comparisons be meaningfult We can 

note that certain terms and practices round in other transportation sye-

tems exist also in air law conventions, but not in a uniform way. That 

is, there seeme to be no one preferable liability system tested in land 

and sea carriage, and adopted into air carriage. On the contrary, land 

and sea law conventions reflect as many different nee4s as private air 

law conventions. 

Let us see, for example, how the principle of absolute liability 

fares in some other areas of law. 

The term 1eommon carrier• which we find also in seme national 

legislation on air transport, applies to railroads and road hauling (with 

the exception of road haul~ge of goods) in the Uhited King~om. Action 

for damages is always based on negligence, and common carriers are abso-

lutely liable for the safety of goods transported. In regard to passen-

gers, the carriers are 1 bound to exercise the greatest amount of care 

and forethought which is reasonably necessary to secure the safety of 
1;4 

persona whom they undertook to carry.• There is no limitation on lia-
1;5 

bili~, unless the parties decide to so limit it by special contract. 

Drawing our attention back to air law, we note that a principle of 

absolute limited liability existe in the Rome Convention, but for 

àifferent reasons. l direct comparison would obviously fail. 
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Re,ulation of liability at sea is well expresseè in the 1910 

Brussels Convention, where negligence is again the base for Qollision 
1,6 

liability, but the elaimant must prove fault of the d.ef'enà.ant. Ab-

solute liability is not used. Collisions at sea more elosely resemble 

the situation found in the Aerial Collisions Draft Convention, where a 

mixed system of proof of fault and presumed liability is used; and by 

extension, i t resembles in some ways the.t found in .uc. Although no 

limit is found in the Brussels Convention, the eontraeting states can 
1,7 

determine one separately. 

However, absolute liability appears age.in in maritime law, under 

different circumstances, eloser to that used in the Rome Convention, and 

resembling a system to be preferred. in regard to space vehicles. In 

the 1962 Brussels Convention on the Lie.bility of Operations of Nuclear 

Ships, the opera tor is absolu tely lie.ble for any nuclee.r damage upon 
1;8 

proof that the damage was caused by the ship 1 s nuclear materials. 

Liability here is limited to lloo,ooo,ooo. 

It seema, indeed, that analogies to those liability systems suit-

able for other forma of transportation will not be fruitful, unless we 

limit ourselves to certain general compe.risons. We might theorize, for 

instance, that when a great range of possibilities for negligence must 

be provided for, and simultaneouàly, the defendant neede some protection, 

a proof of fault system as in the 1910 Brussels Convention may be in point. 

But when third parsons on the ground are involved, who are innocent of 

risk, or a carrier assumes the risk of transporting highly dangerous 

material, then absolu te liabili ty should probably prevail • 

Now let us beeome more particular, and regard our second source, 

private air law conventions, in de~ail. Are there genuine siœilarities 

between the ATC ageney which is the subject of our Convention, and the 
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aircraft operator or carrier, which is the subject of the Warsaw, Rome 

and Aerial Collisions Draft Conventions? 

The answer is definitely, yes. Air transportation is the subject 

matter which they hold in common. Both the c8 rrier or operator, and the 

A10 agency are part of its infra structure. If we were to remove one 

or the other, the entire character of air transportation would. change. 

Beyobd that, one is perhaps struck again by their differences. 

ATO is usually government administered, with no profit motive, whereas 

even when the air carriage is government controlled, profit and losa are 

~ong its major concerna. Further, the ATC agency services only the car-

rier or operator, whereas the operator is in direct contact with the ob-

ject carried, the passengers or goods. Finally, the ATO agency servicea 

commercial and general aviation, and often the military, whereas the car-

rier or opera tor is, of course, just involved wi th commercial ~r trans-

port. 

Nevertheless, we will keep our private air law conventions at band, 

while we determine whether contract or tort (delict) should be the system 

on which the ATC Convention should base its liability. 

The Warsaw Convention is based on the contract of carriage, although 

in the Anglo-«œerican common law countries, the suit is in tort, unless 

they, like U.K., have enacted the Warsaw (Hague) Convention as domestic 

legislation, thus providing a statutory cause of action. 

Suits under both the Rome Convention and the Draft Convention on 

Aerial Collisions must be brought in tort • 

• a. Contract Baais 

United Kingdom reported to !CAO that in U.K. contra0 t could govern 

. 1)9 
the relationship between the a1rcraft and airport ATQ. 



• 

-85-

To illustrate the contractuel relationship, we will draw upon 
11 

Report on Accident to Viscount 802 G-AOHU which occurred on 7th January 

1960 at London lirport. 11 The airport ATC radioed to this aircraft ap-

proaching for a landing, that a fog formation existed at the airport, but 

high enough to permit safe landing. The ATC service later neg1ected 

to inforœ the pilot when the floor of the overcast cloud and fog formation 

droppeà to 250 yards, making landing so dangerous that a pilot who had 

been informed of the new meaaurements, but still landed, would have been 

subject to criœinal liability. The plane crashed on its atteœpted landing. 

The ATC should have been liable for its negligence. However, a contract 

existeà between the aircraft oparator and the airport, exeœpting the &TC 

from liability for its services.
140 

Such a clause is permissible uncl.er 

English law, and no reeovery from ATO would be possible. 

llltside of an express contract between the aircraft and A'JD a.gency, 

as illustrateà by the English case, it is also possible to construe an 

implied contract between the parties when there is s charge for .tTC 

services. About 25 ICAO me11bers now charge for ATC services, although 

there is soœe uncertainty about whether that is legal. In this case, the 

ATO supplies air tretfic control services in exchange for payn~ent. It is 

not necessary for the terme of a contract to be known, because they, may 

be implied by law, as is the case within property leases. 

The relationship between the aircraft and the operator m$Y be con-

141 
strueà to be that existing between a consumer and a statutory undertaker. 

A written contraot is not necessary. The contract cames into existence 

when the customer applies for such services as gas, water, or telephone, 

and the undertaker supplies. 

The contractual relationship is not distarbeà by being compelled. 

Such contracta are frequent, as illustrated. by those of the coœmon carrier, 

which must give transportation services to all comers. 



The plaintiff who can sue the iTC agency for breach of contract 

is in an advantageous position because instead of proving ATC negligence, 

he merely needa to prove a contractual breach. The iTC agency would then 
142 

be liable for the natural and probably consequences. 

The only real advantage of using contract as the basis for ATC 

liability is that uniformity with the Warsaw Convàntion would then exist. 

However, it is uncommon to have an express contractual relationship 

between the ATC and the operator, as shown by the answers to the ICAO 

4uestionnaire, in which all answering countries, except U.K., New Zealand 
14} 

and Trinidad-Tobago said that their liability is based on tort. On1y 

a minority of states charge for ATC services, and an implied contract 

could not always be conatrued. Liability on a contract basis could entail 

contractual waiver of liability, as fount in U.K., but waiver of liability 

1~ 
is against public policy in some states. 

The ICAO Subcommittee decided that the system of liability should 
145 

be based on tort and not on contract. 

b. Tort Basisa Absolute, Presumed or Proof of Fault? 

In the Warsaw Convention, the carriers, passengers and the shippers 

are all participants in a joint venture and should all assume soœe of 

1~ 
the risk. Therefore we have presumed liability of the air carrier. 

In regard to the Rome Convention, the third party on the ground 

has no interest in the flight. Therefore he should not carry any part of 

the risk. This is the reason for the abso1ute liability of the carrier 

147 
in that convention. 
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The Draft Convention on Aerial Collisions has a mixed system of 

fault liability. The liability of the other operator is determined through 

claiœant.'s (operator 1s) proof of fa.ult, but a presumption of fault exista 

in regard to collision damage suffered by passengers and shippers. The 

draftsmen of this convention believed that a single system of liability 

would not be possible. 

How can the àTC liability situation be compared to the subject 

matters of the other private air law eonventionst No joint venture, similar 

to that described in the Warsaw Convention, exists between the ATC tgency 

and any of its potential victime. Furthermore, the ATC agency has no 

contract to share risks with any of those potential victims. The thirà 

person on the surface is perhaps in a special position in that he bas 

absolutely no interest in the flight. In general, however, we will look 

for a system whicb regulates the relationship between independents. 

Let us study the debate between Prof. E. Sweene,y and Mr. G.W. 

Orr, relevant to whether presumed or absolute liability is a better 
148 

system for aviation than is proof of fault. 

i. IS à SYSTPM OF PRESUMED OR ABSOLUTE LIABILITY JUSTIFIED IN 

AVIATION GENERALLY, BECAUSE ACCIDEl'l'lS OCCUR MORE FREQUENTLY IN AIR ~ 

PŒTATION THAN IN OTHER MEAN$ CF TRANSPORTATION! Both Sweeney and Orr 

reply that aviation• s 1 afety record does not vary substantially' from 

those of other means of transportation which are subject to a proof 

of fault system of liability. The following chart from 1965 Facts 
1~ 

and Figures about Air T.ransporation illustrates thatl 
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Comparative Transport Safety Recorti 
Passenger Fatality Rate per 100,0001 000 Revenue Passenger Miles 

(For Selected Years) 

1954 1959 1960 1961 1962 196) 1964 

u.s. Scheduled Airlines 
D0111estic 

Fatalities 16 209 ,a6 124 121 48 65 
Rate 0.09 o.68 0.96 o.,e 0.)4 0.12 o.14 

International 
& ferri torial 

Fatalities 0 59 1 0 0 7) 94 
Rate 0 o.ao o.o1 o.oo o.oo o.58 o.6) 

Total u.s. 
Sched. Airlines 

Fatalities 16 268 )07 124 121 121 159 
Rate o.oa 0.71 0.76 o.)o 0.26 0.2) 0.26 

Motor lilses 
Fatalities 60 lOO 6o 80 90 1~ N.A. 
Rate o.u o.lB o.u 0.15 0.16 0.2; N.A. 

Railroad.s 
Fatalities 2) 12 JJ 20 27 1) 10 
Rate o.oa o.o5 0.16 0.10 o.14 o.o7 0.05 

à.ttos 
Fatalities 22,500 24,800 24,600 24,700 26,800 28,900 N.A. 
Rate 2.6 2.) 2.2 2.2 2.; 2.; N.A.. 

(N.A.. - Not Available) 

A10 1s safety record. in dealing with aircra;f't is part of the over-all 

safety recorQ of aviation, and the seme conclusion is justified. 

ii. DO AN APPRECIABLE WMBER œ' PERSONS IIDURED BY AIRCRAFT HAVE 

NO REDRESS BEOAUSE SUCH ACCIDENTS ARE GENERALLY NOT CAUSED BY THE LEGAL 

NEGLIGENCE OF THE AIRCRAFT OPERATOR? Sweeneyl50 repliea that the air-
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plane is not an ultrahazardous instrument, but that accidents generally 

are due to the negligence of the aircraft operator. 

151 Orr agrees that aircraft accidents are not usually caused 

by vis major. Only a few claimants would thus fail to recover damages. 

The same reasoning applies to ATO liability. If aircraft accidents 

do not leave claimants without redress through vis major ciamages, then 

neither does ATC legal negligence leave claimants without recovery. 

iii. DO PRACTICAL DIFFICULTIES UNDULY HINDER PRODUCTION CF LEGALLY 

CŒiPETE.NT EVIDENCE TO PROVE NEGLIGENCE IN AVIATION SUITS? This question 

152 
fully relates also to ATO liability. Sweeney states that it is dif-

ficult for the claimant to prove negligence involved in the operation of 

a crashed airplane because the airline is in possession of existing 

evidence. The airline has lawyers who begin at once to prove that the 

airline is not n,egligent. There are often no survivors to testify. There 

are few other witnesses because the aircraft crashes in remote locations. 

Law witnesses are not of much value because they know little about aircraft 

operation. Physical evidence of the crash is often destroyei. or too 

severely damaged to be of use. It is difficult to reconstruct the aircraft 1 s 

path in the sky. Prof. Sweeney concludes that there are substantial and 

real difficulties in obtaining evidence of the aircraft operator 1s neg-

ligence and that they justify regulating the burden of proof in favor 

of the c laimant. 

Orr
15

' examines each of the difficu~ties in obtaining evidence 

listed by Sweeney and he argues that none of them exist. 

It is generally thought that evidence of ATC negligence is easily 
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obtainable.
154 The ATO controller will be available. The physical 

evidence of the ATC negligence is preserved, it remains safe on the ground. 

0onversations between ATC controllers and the pilot are recorded on tape. 

In the United States, CAB accident investigation reporta are available to 

both parties for their scrutiny. 'Ibis is theref'ore not a reason for 

establishing a presumption of àTO negligence in favor of the claimant. 

iv .DO ADMINIS'IRA'l'IVE DIFFIOULTIES IN THE CQ.f:40N LAW SYSTE'·f OF LIA-

BILITY CAUSE DELAY, AND DOiœ UNCERTAINTY OF APPLICATION CF CQ.::MON LAW 

PRINCIPLES AND DEFENSES WORK UNDUE HARDSHIP UPOli PLAINTIFFS IN AVIATION 

CASES? .Sweeney155 "elieves that undue hardship is caused through uncertainty 

about the law governing aviation negligence cases, and that this just:i:f!ies 

regulating the burden of proof in favor of the claimant. 
156 

Orr voices the opinion that it is no more difficult to recover 

from an airerait operator than from a defendant in any other case. He 

believes that sufficient certainty of the law exists. 

Sweeney 1 s view certainly is influenced by the time when it was 

written. Air law may still have been in a developing stage in 1952, 

but now it has matured considerably. 

The answera to the queationnaires sent by IOAO to meœber states 

inquiring about their laws on ATC liability, indicate that there is little 

uncertainty about the law on ATC liability. Uncertainty of the law, 

therefore, does not justify a weighting of the burden of proof in favor 

of claimants in the ATO liability convention • 

v.DOES THE EXISTING DIVERSITY OF LIABILITY STANDARDS AMONG SEVERAL 

STATES HINDER THE DEVELOPMENT OF AVIA1'IONt In the Sweeney-Orr exchange, 

this question related to the states in the United States of Awerica, but 
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the same question can be asked in regard to national states. 

Sweeney157 describes a great lack of uniformity of liability rules 

among the states. Sorne a.pply Q.Jmmon law princip les of liabili ty, others 

have statptes regula ting the liabili ty of aircraft opera tors; sorne 

impose absolute liability, and scxne states limit the 81llOUnt recoverable 

by wrongful death statutes. Sweeney finds that a single standard is re-

commendable to establish uniformi ty among these different regimes. 

Orr158 eountera, denying that existing diversity in liability 

legislation creates eonflicts. Although there is diversity of laws, each 

state can adequately determine the liability. There is no need for regu-

lation of liability for the sake of uniformity. 

If the opinions are projected onto the international scene, the 

writer finds that uniformity of ATC liability regulation is desirable, 

even needed, but not because it is difficult to discover what separate 

laws apply. That is not true. The s.eparate states' laws on ATC liabili ty 

are generally well established. Need for uniformi ty does not argue for 

presumed or absolute liability. 

vi.DOES THE LAOK OF LIMIT üPON THE AMOONT RECOVERABLE OONSTITUTE 

A OA'I'ASTROPHE HAZARD WHICH OREATES A DETlil\RENT TO THE DEVELOPMENT OF CIVIL 

1J:59 
AVIATION? SweeneJ argues that a catastrophe hazard to civil aviation 

is created because lack of a limit increases recoveries. Furthermore, 

a limi t may be justified by a quid Rro guo reasoning, that is, the cl aimant 

is favored by presumed or absolute liability of the defendant; in exchange, 

the defendant gets a limit on his liability to the claimants • 
160 

Orr denies that lack of a limi t crea tes a catastrohpe hazard. 

In the United States, lack of a limit on recovery has not deterred aviation 
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in spi te of sorne high awaràs. 

The question of whether a lirnit on liability is neceasary in the 

ATO Convention will be discussed, and until its neoessity is praved, the 

second question of whether it should beexchanged for ATC operator 1s 

presumed or absolute liability does not ooour. But we can even resson 

here that a limitation on damages certainly does not have to acoompany 

presumed or absolute liability. 

vii. IS mmE A PUBLIC NEED FŒ CCMPULSOO.Y AVIATION LIABILITï' OR 

ACCIDENT INSURANCEa 
161 

Sweeney worries about operators of small planes 

having no insurance and. no property, who are almost 1 judgEUent proof 1 

if their aircraft harœs others. The damaged plane itself will be of 

li tt le value. If' compulsory liabili ty insurance of all aircraft were 

re,uired, then payment of claims would be certain. 

Orr162 mentions that there is no proven record of aircraft opera-

tor 1 s failure to pay for damages caused by aircraft. 'lbe Wa:rsaw Convention 

does not r~quire insurance. There is no record of foreign aircraft 

operatora failing to pey legi timate claims. 

Compelled liability insurance in conneetion with absolute or pre-

8\UIIed liabili ty of the ATO operator only co•es into question in regard 

to the private ATC operator, for the goverœent will have sufficient 

assets to pay. 

Sweeney 1 s arguaent about those who are "judgernent proof 1 does not 
16; 

exactly apply to the few private A'IC operators. Where their activities 

are not guaranteed by governments, implicit government liability may 

exist in the delegation of its authority to the private organization to 

perform !TC services whieh the government otherwise would be obligated 

to provide under the Chicago Conv~mtion (Art. 28). Furthermore, in case 

of a damage caused. by a private ATC operator 1 s negligencè, his assets, 
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the airport property, etill remain.. These assets maY not satisfy a 

claimant who has lost a large jet plane with cargo. But private ATC 
164 

operators do not normally serve large international planes. The 

issue of insurance f'or ATO will be further discussed, but it is here 

stated that none of the !CAO countries, which answered the Legal Co:11mi ttee 1 s 

questionnaire, required that their ATC operators obtain insurance. 

viii. WOOLD A SYSTEM <F ABSOLUTE LIMITED LU.BILITY SIMILAR TO THE 

UNITED STATES \v0RKMEN1S CQv!PE..f'{SAT!ON SYSTEM BE A. FA.IRER METHOD OF ADJUS-

TING AVIATION LOSSES THAN A 1PROCF OF F AULT1 SYST!l-11 
165 Sweene.y argues 

in favor of a system for aviation similar to the United. States Workrlenhs 

CompensatiQn system, which provides for absolute liabili ty, limi ted re-

covery, and compulsory insurance. 

No one, he says, should engage in aviation activities unless he 

can pay for the consequences. Under the proposed system, there would be 

no delaY in recovery for the insurance company would PaY immediately. 

The limited liability would protect aviation and would result in lower 

insurance rates. 

Sweeney urgea, as a matter of sound philosophy, that it is better 

to have assured payment of damages to all who have been injured, although 

the amount is limi ted, than to have recovery on the Rasis of proof of 

fault, where only a amall percentage of injureà claimants recover d~ages. 

He complains that the proof of fault system does not provide for 

the situation where nei th er of the parties are at faul t. The Workmedf.s 

Compensation-type system of ab•olute liability oould PaY for the claimant1s 

injuries in such a case • 

166 
Orr succinotly states that to adopt a system like the Workmen~i 

Compensation System would be an admission that the judicial system haà 

failed. 
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He contr~dicts Sweeney's statement that lower insurance rates 

will ensue. In fact, he states, liability based on proof of fault will 

result in lower insurance rates because the insured will not be liable 

if he ex.ercises due care. 

lt is easier to control phoney and excessive cls.ims, he says, 

under a proof of faul t system, because of the great amount of evidence 

required by the courts. 

Orr coneludes that presumeci or absolute lia.bili ty generally will 

result in higher a.wards. 

ix.OOUOWSIONs Gte ean begin a summary of the arguments from the 

standpci~t that proof of faul t shou ld be the aecepteci system, unless 1 t 

oan be shown that absolu te or presumed Uabili ty better sui ts the ATO 

subj ect matter. Then we have first Sweeney 1 s points that evidence is 

difficult to obtain, there is a need for uniformity, that unlimited lia-

bility would create a catastrophe hazard to aviation, that insurance is 

necessary, and that assured payments are better than are potantially 

complete but difficult to obtain ones., Mr. Orr, who describes himself 

as having 1directed more litigation involving aviation liability than 
167 

any other man certainly in this hemisphere,• haa, in this writ<:Jr 1 s 

opinion, effectively countered that position, if not destroyed i t. 

At this point We mar add Ehrenzweig 1 s significant arguments against 

a proof off-ault system for traffic victime. In general his op:inions eon-

cur with Sweeney 1 s but he develops them further in two areas: morality 

and economy • 

The moral point is that a proof of faul t system does not effec-

tively fix guilt. When one contends with juries and witnesses, it is 
168 

most difficult to discover 1 truth. 1 Therefore, one should lift the 

problem out of a moral frame-of-reference. Absolu te liabili ty has the 
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disadvantage of favoring the victim, but if one concedes that the victim 

should be favored over the injuror, then i t follows that the injuror 1a 

1 innocence1 or 1guilt,• is less important than reparation to the victia. 

Ehrenzweig 1 s economie arguments are that proof of' fault causes 

cases to be brought into courts, instead of settled outside, clogging the 

court system and causing great delay in recovery, of'ten forcing the vic-
169 

tim to settle too easily for too little. 

One is forced to note, after relating these arguments to ATC, that 

the fixing of guil t is not the justification of the proof of faul t systea, 

particularJy when large corporatio~s or governments are involved, rather 

than individuels. Guilt pales baside fact -- it is the procedure which 

brings va.luable evidence concerning the negligence, which justifies the 

proof of fault system. Moreover, in the United States, at least, the 

claimant would face not a jury, but a judge, in e:n .ATC o.,._se.against the government 

Al though there may be delay in the victim recovering wi thin a 

court, one cannot really say that such injustice outweighs that suffered 

when a straight settlement is made, which does not take into any great 

account facts, and is not flexible enough to adjudt the award to the 

injury. Circumventing the courts seems only to substitute difficulties, 

not to mend them. 

It is in the area of unprovable cases where Finn Hjalsted 1 s argu-

ment against proof of faul t is strongest. He believes that most aviation 

cases fall in the 1gray area1 where i t is difficul t to prove negligence. 

A proof of fault system then throws the burden on the claimant, leaving 

uo Ul 
hiœ with no possibility of recompense. He believes, with Calkins 

that the carrier (in this cas,, the ATC agency) not the individual, shouli 

bear the risk from a public policy point of view. 



When we relate this to &TO negligence, one cannat help but see 

an ATO Convention working in concert with other private air law conventions. 

It does not make up deficits which fall on the fringe of the ATC subject 

matter, but attempts to caver its own subject well, counting on other 

conventions to cover their aubjects. Thust if the controller is clearly 

at fault, his negligence will not be difficult to prove. It his fault 

ia not cleer, the presumed and absolute liability systems of the other 

air law conventions will absorb the 1gray1 cases. 

If we begin from the standpoint that another system must exist 

unless proof of fault can show its worth, we have the following argumenta, 

considered from the points of view of the states, claimants, defendantst 

and aubjects of other private air law conventions. 

In the first place, reference to the ICAO questionnaire
172 

shows 

us that a proof of fault system for ATC liability is what states and 

regional organizations now have. It would require the leas• amount of 

adjustment on their part. 

More basically, we must consider the system as those who must use 

it would• For governments - the potential defendants - the proof of u, 
fault system provides maximum protection. It allows the most defensesl 

l) that no causal relationship between the ATC agency 1s act or ommission 

and the injury existed, 2) Contributory negligence by the plaintiff, 

'' Force majeure, 4) waiver of liability by plaintiff; 5) voluntary 

acting in an emergency, 6) plaintiff 1s assumption of risk, and 7) viola-

tion of terms of the ATC Convention. 

Moreover, fewer clai•s will be initiated, because the difficulty 

of proving fault will contrast in the claimant 1s wind with the relative 

ease of recovery under the Warsaw, Rome or Draft Aerial Collisions con-

ventions. Fewer recourse actions by the ATC agency egainst the air car-
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rier will be initiated, because, similarly, the relatively difficult 

procedure will discourage claimants from suin&. the ATC agency in order 

to recover higher amounts indirectly, forcing the !TC agency to sue the 

. 174 
carr~er. 

Since governments are three times involvedl that is, as !CAO dele-

gates, as signera of the convention, and as the very subject matter, we 

cannot discount the argument that governments will insist on a proof of 

fault system as the one which provides the maximum protection. 

How does the system look to the claimantf He will want the wide 

definition of ATO services which the proof of fault system allows the 

dra.fters to include, because he will want to sue for as many kinds of 

damages as possible • 

.r'urther than that, we can suppose that since damages in aircra.ft 

are likely to be severe, the claimant will want to be made 1whole, 1 he 

he will not want a token payment. If that claimant produces good evidence 

that the ATC agency was at fault, he can recover to his satisfaction. 

He has an entire national court system within which to show his case to 

beat advantaie• If he does not have conclusive evidence of lTO negli-

gence, he reteins a reasonable chance of recovering an . assured, limiteè. 

amount from the air carrier, based on the presumption that "someone1 

was ~t fault. 

The claimant, then gain~ the advantage of a full satisf'actory 

recovery, while not losing the opportunity to recover from the air car-

rier under easier procedure. 

How would the aircref't operator or carrier who is the potential 

• defendant under other private air law conventions, regard an ATC liability 

convention based on proof of faultf Undoubtedly more cases would be di-
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rected age.inst the air carrier, since claimants who do not have apeci-

fic evidence of AW negligence will try to fit their case under the War-

saw, Draft Aerial Collisions, or Rome Conventions. 

Another aide to that argument, however, is that a proof of fault 

system will discourage recourse actions, thus encouraging claims to 

be settled in one action. If fewer claims are initiated and contested, 

less money will be spent on fringe expanses auch as legal fees. 

The latest ICAO study of liability systems has been in oonnection 

with the Aerial Collisions Drsft Convention. There, we find that proof of 

fault exista as a basic rule. 
175 The exception~ passengers and shippers 

of goods, who recover from the negligent airline on a presumed fault 

system -- seems to arise for the sake of uniformity; that is, it 1gives 

passengers and consignors the same benefit of presumed liability of the 

opera tor of the other aircrstt -- wi th whom they would norme.lly have 

no contractual relationship -- as they would have with respect to their 

176 
own operator if he were a carrier under a Warsaw oontract. 1 

If the exception in the Aerial Collisions Draft Convention exista 

for the sake of uniformi ty wi th the Warsaw Convention, what compelling 

reasons are there in the Warsaw and Rome Conventions for a system other 

than proof of faul t? 

Since the parties covered by the Warsaw are all participants in 

a 1 joint venture,• the theory is that they should all assume some of the 

risk, proportioned so that the greatest burden resta on the air carrier 

and the claimants are a little favored. In the Rome Convention, the 

third person on the ground has no interest in the flight, therefore, he 

should assu.e no risk at all. Absolute liability completely weights the 

chances f« reeovery in fa.vor of the claimant. 
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In an ATO Convention there would be no contractual agreement to 

share risks between the ATC agency on the one hand, and the air carrier, 

passengers and shippers on the other hand. First of all the passengers 

and shippers have a contract not with the ATC agency, but only with the 

air carrier. Secondly, although the airoratt operator and air traffic 

controller are often in direct contact, they are not contractual meœbers 

of a joint venture, but simply two independants mutually interested in 

the safe completion of a flight. 

For the sake of uniformi ty wi th the Warsaw Convention, the Draft 

Aerial Collisions Convention artificially creates a bond in the form of 

presumed liability between the negligent aircraft operator and the passen

gers and shippers of the other aircraft. Since no other conventions exist 

on the subject of ATC, exceptions for uniformity do not come into question. 

The only participant for whom an exception might be justified is 

the third person on the surface. He is truly innocent in that he has no 

interest in the flight at all. It is reasonable to believe, however, that 

the third person on the surface will recover under the Rome Convention, 

unless he desires higher compensation. If he has sure evidence of ATC 

negligence, he will have little difficulty in recovering under a proof 

of fault system. Theref'ore the third person on the surface does not seem 

to be that compelling reason for an exception. 

The wri ter fa.vora the proof t:lf. fa1.1lt qstem, and in addition sug

gests that an adoption of the definition of 1fault 1 fo1.1nd in Art. 3 of 

the Harvard Draft Convention on the International Responsibility of States 

for Economie Injuries to Aliena, would be beat in the interests of uni

formity: ".ln act or omission attributable to a defendant is a 1fa.ult1 

within the meaning of this convention, a) if, without sufficient justifi

cation, it is intended to cause or to facilitate the causing of an injury; 
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b) if, without justification, it creates an unreasonable risk of injury 

throùgh''l. failure to exercise due care~ 

Now we move forward to the complicated problem of a limitation 

on liabili ty. 

). Policy Reasons for a Limitation on Liability 

In this review of the arguments for a limitation on liabili ty, 

the secondary problem will be whether or not that limit in question 

will be one monetary limitation uniform for all the priva te air law con

ventions. 

Those who champion a limit on liability have compelling supperting 

arguments. The other group, who deny the value of a limit, cannot refute 

those arguments, but offer their own equally interesting points of view. 

That is the curious aspect of the limitation debate. A dileaaa. exists, 

it must be solved, but successful refutation of all the arguments on 

either side is impossible. Whatever choice we make is bound to be 

uncomfortable. 

Let us look in on the debate to illustrate our point. The pro

limitation group argue that states now expeot a limit on liability in 

private air law conventions, and many will rebel if it is not included. 

Eeonomically impoverished countries cannat pay 19001 000 for losa of a 

single life -- $8,)00 (the pres.eJilt Warsaw limit) would be the most they 

could afford. If the Convention included such a limit, every claimant 

could hope to recover that amount. Lacking that limit, the foreign 

claimant would have to content with auch a variety of court standards 

that his claim might be considered hopeless from the beginning. For 

exa~ple, if the claimant ij from a state with an exceptionally high stan

dard of living, and he must press his suit in an economie ally impoverished 
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atate, he cannot expect to be fully reoompensed for his losa, he cannot 

hope that the judge will appreciate his need for what would there seem 

unreasonable compensation, he might find his proof of fault suit so dif

ficult that the final award would barely cover court eosts. On the other 

hand, if there is a limi t, that same cl aimant would undoubtedly receive 

it with mtich less diffieulty, simply because it was established, it was 

accepted. That states will tend to pay the limit, seems to be substantiated 

by Warsaw cases. The claimant receives a less, but certain, amount. 

Another force.t'ul argument is that unt:f'ormity is important to pre

vent unjust recourse actions, where the ATC agency might be sued for e

normous amounts, but might be able to recover only the Warsaw limit in 

a recourse suit a~ainst the airline. 

Then, convinced that these argumenta have value, we turn to the 

other side and. hear the following points of view& the governnent 4.'ro 

agency does not need the economie protection of a limi t, wh en i t has a 

high degree of protection from its national court system, and the proof 

of fau 1 t procedure. Unless the A'ro agency has been very obviously neg

ligent, the claimant will try to fit his suit under the Warsaw or Rome 

CQwentions, where the procedure will not be so difficult, and the award 

will be more certain. Clear-cut cases of ATO negligence will be rare, 

and the large number of cases in the 1gray1 area, where the blame is un

certain, favors the A'ro agency. The govertm~ent, of course, has attorneys 

whose specialty is air law, while the average persan m$1 have an attorney 

whose first acquaintance with air law comes in dealing with the claimant1 s 

case. In the United States there is no jury trial for elaimants trying to 

sue the government, and instead of the sympathy of fellow citizens, the 

claimant must face a knowledgeable and experienced judg;e. 

More persuasively, there is intense difficulty in agr.,eeing on 

limita. The United States, which handles by far the most air tre.ffic, 
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would not join a Convention with limited liability, unless the eut-off 

point were very high, say $60,000 for fatal injuries. Countries with less 

air treffic, and fewer economie resources, would of couPee never agree 

to high limita because foreign claimants might expect thoae limita to be 

produced each time. 

Certainly, in working this matter out, we should begin from the 

premise that the need for a limi t must be clear ly established bef'ore we 

accept it. The two strongest arguments are economie considerations end 

the need for uniformity. And then the points of sovereign immunity, 

and security, follow. We will investigate each of these. 

a. Economie 6onsiderations in Deciding on a Limitation of Liability 

In weighing the economie advantages and disadvantages of a limi

tation on liability for the ATC Convention, we note a conflict between 

ideal and pragmatic points of view. When a government undertakes to es

tablish air transporation, including the obligatory aid of ATC, it should 

oertainly be prepared to pay for the consequences of i ts negligence. 

Theoretically, we should not have to ask whether a state can afford unlimi

ted liability; we should be able to assume its readiness to pay for its 

faults and make the claimant 1whole" again. Actually, a.s everybody knows, 

states may establish air tra.nsporation for auch unrelated reasons as 

prestige, and thua incur the obligation to provide !TC, while being unable 

to pay for the ~ consequences of i ts negligence. 

If we are pragmatic, we admit a flaw in our legal philosophy, we 

admit the inability of court systems to make a claime.nt 1 whole,• and 

perhaps encourage that inability, by establishing a limit on government 

liability. Ir, on the oontrary, we insist that the claimant ha.s the right 

to justly recover d~ages if he can prove tha ATO a~ency 1 s negligence, 
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do we flout realityt 

The actual division is not so harsh. We can allow the law to es-

tablish a standard, which in this case is that governments desiring the 

benefi ts of air transportation must be able to pay for damages of their 

ensuing negligence, and at the same time give those governments auch pro

tection, through a proof of fault system, that the chances of their being 

sued again and again would be so greatly reduced that their resources 

would be sufficient to pay awards on those few successful claims. 

Government protection, which is a rnaj or obj ect of a proof of 

fault system for an ATC Convéntion, is ensured to auch an extent that we 

can disrniss the argument that impoverished states coûlà not PaY awards 

to claimants from wealthy states. 

Instead, we must ask how useful a Convention would be without the 

inclusion of the United States, which would alrnost certainly not join a 

Convention with a limit acceptable to poorer countriea, when so rnuch of 

the world's air traffic is over the North Atlantic and deals with U.S. 

ATC. To prove that point we need only note that the United States has 

not j oined. the unsuccessful Rome Convention, much because of the low lirni t, 

and i t is thinking about withdrawal from the Warsaw Convention for the 

177 seme reason. 

It a limit were established, couldn 1 t states supplè~ent it with 

. 178 insurance, as Sand persuas1vely proposes? Indeed, that suggestion 

has found the support of the u.s. Administration which introduced a bill 

into O:>ngress to that effect. But the bill has been opposed by the air-

craf't operators, who at ter all wou ld be forced to contend wtth a variety 

of lirnits, if the practise spread to foreign states. A Convention is 

supposed to smooth the difficulties of international flight, not to 

create new obstacles, in their opinion. 

Would a limit encourage states to provide more air traffic controlf 

In the !CAO Subcomrnittee it was argued that states 1 major concern in pro-
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179 
viding air traffic services was safety rather than liability, and we 

hope that that is indeed true. Nevertheless, we cannot deny that the 

high oost of air traffic services is a curb on expansion. It is signi-

ficant that the U.S. Federal Aviation Agency 1 s budget has risen from ~)l 

Mill. dollars to 717 Mill. dollars in the last decade and that i t is be-

coming increasingly difficult to get legislatures to allow more mone,y 
180 

for ATC services. Are not the impoverished states the very ones which 

should be encouraged to produce better iTC services! Definitely. 

And yet we cAnnot rely on the fact that the money which a limit 

might save an impoverished country would be spent on improving ATC ser-

vices. There wou1d of course be no way for that state to reckon the 

difference, and there would be other pressing claims in its budget. 

On the contrary, we can em.ploy the primitive argument of deterrencel 

if a state knows that its liability is un11mited, it may be induced to 

lessen the chance of negligence by improving its ATC facilities. 

However, ICAO sets such a high minimum standard on ATC services 

for all members of the Chicago Coavention, that it is unlikely that 

a sta.te would be operating facili ties which were truly inadequate. 

A more powerfu~ argument for a limit on liability is that it avoids 

litigation by facilità~ing quick settlements. It ie a definite economie 

benefit if compensation is paid quickly after the damage has been done. 
181 

"Reduction of li tigation by offering an easy basie for settlement, • is 

one justification for creating a limit. But i• is at the seme time an 

admission that our court system is inadequate, that claims inside of courts 

will not be adjudged within a reasonable amount of time (which in many 

cases is true) and that a settlement outside of court for an established 

limit is more just (which is many times untrue). It is senseless to e~ 

tablish a limit so that our courts will be uncluttered, since one function 

of courts is to determine fair awards, and that reasoning might result 

in unfair awards. 
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The final refutation to this, is that in a proof' of fault system, 

the ATC agenay wauld be so protected that it would undoubtedly insist on 

taking the claim into court. This contrasta with the carriers or opera-

tors under the Rome and Warsaw Conventions, who are absolutely or presumed. 

liable, in a way that favors the claimant, so that a settlement out of 

court actually saves both parties money. 

If we accept that reasoning, then we can say that just because par-

ties in Warsaw cases tend to accept the established limit (that the car-

rier almost automatically pays the full limit to the claimant ouside of 

court), a precedent is not thus establishet for ATC liability. Presumed 

liabili ty and proof of f'aul t are so different, that the ATC agency almost 

certainly would not PaY the full lbi t un lesa ordered to do so by a court. 

Would a limitation on ATC liability dissuade states from imposing 

charges for the use of air traff'ic servicest182 Approximately 25 states 
18) 

are reported by ICAO to charge auch fees. It seems to the wri ter that 

a limitation would indeed b~ eome deterrence to fees, but that since 

these charges are not yet clearly legal, and the problem involvea a 

minority of states, that would not in itself b~ a justification for a limit. 

Drion writes that 1 The better position of the passenger in mee.-

suring the risk of his death of injury in excess of the average passenger 

accident risk1 is a justification for a limitation of' liabili~y in the 

184 
Warsaw Convention. In regard to ATC liability, then, if a limit ia 

.fixeà, the operator, passenger, shipper or surface owner knows the limit 

on potential liability, and can take out as much insurence in excess thereof' 

as is needed. But certainly it is not a strong reason for establishing 

a limit, to aid the passenger with his e.rithmetic, to help him compute 

his own value. 
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Limitation of the agency 1s liability is not needed for the ATC 

agency to obtain insurance. The governments will in most cases be self-

insurers, that is, carry the oost of the ATC services themselves, because 

the operation is so large and widespread that self .. insurance is cheaper. 

Only for the private ATC operator will insurance come into question, but 

it is noteworthy that none of the governments reporting to ICAO's ques-

tionnaire on their regulation of ATC mentioned that they required compul-
185 

sory insurance by private ATC operators. Private iTC operators in 

the United States will usually not serve international flights which have 
186 

to go to large airports wi th proper eus tom and immigration facili ties. 

The old guid pro~ argument for a limitation, that is, limitation 

of liability as a counterpart of an aggrevated system of liability, is 

the ~ost often heard justification. It is a vicious circle, with little 

187 
meaning, proves Drion. The individuel claimant, in fact, suffers, 

beoause reoovery of all the cl aimants has been limi ted as is illustrated. 

by the cl aimants 1 frequent attœpts to get around the limitation of 

liabili ty in the Warsaw Convention by alleging willful misoonduct. There 

is no collective user interest in the exchanged limited lian li ty for pre-

sumed or absolute liability. 

Air traffic control cannot be considered a catastrophe-risk, that 

is,one cannot suppose that accidents will be the rule through its use. 

Even if one were to accept this argument, the refutation is that the 

risk, borne by governments, is neatly distributed to the taxpayers. It 

. 188 
is not sustained by small operators, struggling for the1r existence. 

'l'his seems indeed to dispose of the most important argwaents favoring 

a limitation for economie ressons. Let us turn now to another category. 
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b. Uniformity of Law as a Basie for a Limitation 

One cannot favor a limitation on liability for the sake of 1uni-

formity 1 without having something specifie in mind. One must inquire, 

with what should the ATO Liability Convention be uniform? Conventions 

on other forma of transportation? National legislation? Other private 

air law conventions? In our case, those are the only reasonable pos-

sibili ti es. 

Since we are dealing with international carriage, automobile and 

railroad law must be omitted at once~ So we turn to shipping. Should the 

ATO Convention establish a limit on liability in order to conform with 

190 
states 1 maritime practise of limiting liabilityf A ship 1 s liability 

depends on its size, and a harbor 1s liability is limited acconting to 
191 

a ratio based on its size, and the size of the largest ship using it. 

To apply such a solution to ATO, and, for example, try to measure 

the liabili ty of the j.TO agency according to the largest aircraft which 

192 
it c')uld service, is to presuppose older ATO methode whereby each air-

port had independant air traffic control services. It does not take into 

consideration the national and international character of modern ATC. 

Sueh a syste~ of limitation onFA.A1 s or l!Urocontrol 1 s liability would. 

obviously be impossible. 

The nature of the ATO A:.:ency is too different from that of the 

ship owner, or harbor director, even farther apart than are the ship owner 

and the air carrier or operator whom Drion finds to be too removed to make 

19; 
such an analogy useful. If the subjects of the Conventio111 do not 

resemble one another, any atte.npt to coneciously establish similarities 

is artifieial. 
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So let us turn to the issue of uniformity with national legisla-

tion. One can see at once that two different regimes are often existing 

concurrently, one inside, and one outaide of a convention. For example, 

there is a deep distinction between Warsaw and non-Warsaw carriage. If 

a passenger flies on a domestic flight in the United States, he is not 

subject to the li11ited liability of theltaJ'JaW Convention, but when he 

flies on an international flight, although the damage takes place while 

he is still inside the United States, he is subject to these limita. 

England, in fact, decided to apply the Warsaw limi ts to danes tic car-

ri age, so obvbusly sorne authori ties believe that ther e is a need for 

unjf ormi ty. 

Finally we diseuse the question of whetLer there should bè uni

formity with other private air law conventions. Sir Richard Wilberforce
194 

at the 1960 Session of the !CAO Legal Oommittee said that he could not 

justify a limitation of the operator's liability vis.! vis passengers, 

when the passenger was not subject to a linitation of his claim against 

ATC. In other words, Wilberforce thought that ATC liability should be 

li11ited in order to co~~orm with the principle of limited liability of 

other private air law conventions. 

The reaction to these arguments can only be to again question the 

abstract unit •uniformity. • Do we want all private air law conventions 

to have a limitation (any limitation?) on damages? Or do we want those 

limita themselves to be uniformf 

Naturally, we must reply, any limi t will not do, i t must be a spe-

cific one, agreeable to many states. If we have disposed of the necessity 

for a limitation for economie ressons, then we can scareely believe that 

a limitation is justified as an abstract ideal. We must mean that we 

think the limita themselves should be uniform, so that the courts, the 
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passengers, the shippers, the carriers - everyone - will know that the 

amount of probable recompense per claima.nt is, say $8,)00, whether the 

airline or the ATC a.gency is being sued, or third persans on the ground 

are involved. 

Of course the argument must break down here, because there is no 

uniformi ty of limita in priva te air law conventions, except for such miner 

points as baggage and cargo in Warsaw and Aerial Collisions conventions. 

ihere is no single norm wi th which to conform. 

~et us suppose that all the existing air law and draft conventions 

were amended to allow one unifcrm amount of compensation. What is the 

use of that? It simply puts a certain monetary value on human life to 

which no one individual or state would agree, a clear compromise value. 

The c.mventions would say, in effect, no matter whom you have lost, no 

matter where or how within the realm of air transportation, the value of 

that losa is $8,)00. The court knows that is not a true value, the clai

me.nt knows it, and the defendant knows it. But there is uniformity. We 

have simply sacrifieed justice for uniformity. 

Finally, r>f course, we ce.n break down the uniformity argument in 

a we.y sirnile.r to the.t employed in our compe.rison with other tre.nsporation 

modes. The subj ects of the e onventions are not similar in more the.n a 

:SU_t>erficial we.y, the air carrier or opera.tor provides transportation for 

profit; the ATC ~~ency ~ transportation for the public welfe.re. To 

establish a sirnilarity a.t this point, when so few exist a.t any other 

point, is e.rtificial. 

It is surely clear that our ATC Lie.bility Convention must meet 

i ts own needs • 
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o. Sovereign liDIIUni ty and Securi ty Arguments for Limitations on Liabili ty 

States which have not yet waived sovereign immunity might be induced 

195 
to accept limited liability under the ATO Convention. This argument 

appeared both at the f'irst and the second sessions of' the &TC Subcommittee. 

Some states are so anxious to have an ATO Convention, that the.y are 

willing to comproœise and to accept a limitation on liability in order 

to make it more attractive for states which do not now permit themselves 

to be held liable, to join the ATC Oonvention. 196 However, it seeœs 

doubtf'ul that the f'ew remaining states which practise sovereign immunity 

would be induced to change if they were offered limited liability for 

ATC, because the reasons by which those states justif'y their immunity are 

seldom economie. They are instead that the king is infallible, or that 

it is illogical to make the source of laws liable. 

One writer suggests that states should not permit their air power 

to be sapped by unlimited payment of olaims, because the combined airpower 

has important military value.
197 

The best wgy of solving this problem 

is probably to include a clause in the &TC Convention similar to Chicago 

Convention 1 s Art. 89 exempting the coatracting parties from the obliga-

tians of the Convention. in case of war or national emergency. 

d. Conclusions of the ATO Subcommittee 

A questionnaire asking member states whether they, in their domestic 

laws, imposed limita on the liability of ATC brought back the answers that 

none of the 28 reporting member states limited ATO liability. Only the 

United States reported limited liability under the Wrongful Death Statutes 
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of seme states. Neither do the international ATC organizations, EUrocontrol, 

ASECNA or COOESN.A., limit their liability. In spi te of the answers to 

the questionnaire, the majority of the ATC Subcommittee agreed that there 

198 
should be a li.ni tatien of liabili ty in the A.TC Convention, some upon 

the slim basis that they were willing to compromise in this respect in 

arder to make the Convention more attractive to ethers. Although compro-

mises may indeed b.e necessary to make conventions work, i t is not clear 

why that middle group did not svling in the other direction. In general, 

it is odd that a majority of states' international policy would be auch 

a contrast to their national practices and policies. 

The writer subœits that since the ATC agencies are offered such 

court protection under a proof of faul t system, that i t is unfair ta fu~ther 

weight the scales against the claiœant and œa.ke the chances for just re-

compense so slim, that it is not worth the claimant1 s tiœe to pursue it. 

nowever, si.nce the ICAO Subcommittee1 s decipion has sa far been to 

establish a limit, i t is only fair th at a discussion which purports to 

caver the issues, should include an investigation of what a limi t should 

be, if one were established. 

4. What Should be the Limitation on Liability 
in the lTC Convention if Limita are Desiredf 

If it is decided that liability should be limited, one must ask 

more questions: Are any of the limita in existing private air law con-

ventions and draft 'COnventions applicable, or must new limita be estab-

lished? Should recourse actiona Jf air carriers and operators against 

the ATC agency be limi ted f ~ihat laws will govern the recourse ac ti ons 

of ATC agencies against the air carriers or operatorsf 
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In all of theae questions one danger is apparent& Circumvention. 

The claimant will always try to place his suit under the convention which 

yields him the most certain return, unless his chances of recovering the 

higher award are very good. If the A'IC liability is limited, he will 

almost always turn to the Warsaw and Rome Conventions. If ATC liability 

is unlimited, and the claimant 1 s chances of proving the agency at fault 

are better than 5o%, the claimant may risk the proof of faul t procedure 

in the hope of a higher award. If his suit then succeeds, the chances are 

that he has produced such conclusive evidence of the ATC agency 1s fault, 

that a recourse action by the ATC agency against the private air carrier 

or operator would not be successful. On the other hand, the private air 

carrier's and operator 1 s recourse sui~s against the ATC agency would not 

involve unreasonable amounts, because they could not hope to recover more 

than the damage costs originally paid by them to their claimant. 

It seems to the wri ter that the passengers, shippers and third 

pers ons on the surface are better served by unlimi ted A'IO liabili ty; 

their presence in court may thus be worthwhile. The airlines are better 

protected, because unlimited ATC liability will draw some suits away from 

them. And the ATC ageney is well protected in its proof of fault proce

dure, where the airline has no better chance of proving the ATC agency at 

faul t in a recourse action than the direct clairoant would have had. 

This loads us right into the issue of causal relationship. No 

matter where a claimant places gis suit, he must show that the defendant 

caused the damage to happen. The claimant thus assesses his chances of 

proving causal relationship. If he has a 25% chance of showing that the 

ATC agency caused the damage, and 75% chance of showing that the air

lina pilot caused the damage, he will sue the airline, even though the 
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ATC Convention he.e unlimited lie.bility. The airline in a recourse action 

has only that same 25% chance to show that the jTO agency caused the 

fe.ult. It is not until the claimant 1 s chance of showing causal rela-

tionship are better than 50% that one can suppose he will take the risle 

of a proof of fault systeœ. 

Now we turn our attention to how a choice of liaits will affect 

the ATC Liability Convention. 

a. Limite of Existing International Air Law Conventions Directly Appli
cable, or as a Guide. 

The limita found in the Warsaw Convention and the Hague Protocol 

are (One dollar • approximately 15.~5 gold francs) a 

1 : 1 

1 a Wi.RSAW (kt. 22) 1 HAGUE (Art. XI) 
s • J • 
1 : 1 
1 . 1 . 

1 
1 
1 

1 
1 

a Bach Passenger 1 : 125,000 gold francs 1 250,000 gold francs 1 . 1 ( $8 '291. 00 ) 1 ( $16,582.00) . • . 
s 1 : 1 

t 1 : 1 
aBaggage and Cargos ' 250 gold francs per k;g. 250 gold francs per kg 
1 1 ( $16.50) 1 (tl6.5Q) : 
t 1 1 1 

: J 

sObjeets earried by thea 5,000 gold francs 1 5,000 gold francs ' . '' ... 
:Passenger himself: : ($,31.64) Ct331.64) 
: 1 : 
J : . • 
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The limits of the ROME CONVENTION (Art. 11) aret 

: ' :Each Peraon Killed or Injuredl 500,000 gold francs : 
: : ( 833,164.00) : . 1 : . 
: : : 
• : : . 
:Compensation for Damage . a) 500,000 gold francs ($331 164.00) : • 
:to Each Aircraft: : for aircraft 1,000 kg. or less : 

' • : . 
: • b) 500,000 gold francs ($3),164.00) 1 . 
: : plus 4oo gold francs ($26.4o) per J 

1 kg~ for aircraft l,ooo-6,ooo kg. 1 . : • 
: c/ 2,500,000 gold francs ($165,820.00) : 
: : plus 250 gold francs .($16.50) per 1 

: . · kg. for aircraft 6,ooo-2o,ooo kg. : • .. : .. • . 
• : d) 6,ooo,ooo gold francs (8397,468.00) 1 . 
: : plus 150 gold francs ($9.90) per : 

J kg. for aircraf~ 20,000 - 50,000 kg. : 
• • 
: e) 10,500,000 gold francs ($696,444.00) . . 
1 • plus lOO gold francs ($6.60) per kg • . 
: • for aircraft 50,000 kg. and up. . . : . . : • 

!he j)RIAL COLLISIONS DRAFT CONVENTION (~t. 10) has adopted and 

included the Warsaw limite (Art. 22) as amended by the Hague Protocol 

(Art. XI): 

: t : 
:Each ~erson Killed, : 250,000 gold francs : 
:Impaired or Del~ed: : ($16,582.00) : . : . .. • 
: . : • 
: . • 
:Objecte carried by a Person 1 5,000 gold francs . • . : ( $531.64) • 
: : : 
1 • : • 
:Baggage,Cargp, Mail Del~ed, • 250 gold francs per kg. : . 
:Demaged or Lost: • ( $16.50) : • • : 1 : 
• 1 . • • . : . • • 
Darnage to Other Aircraft: : Its 1 proved value" at time of collision; 
: : or cost of repaira, or replacement, 
: : whichever is leest. : . • : • . 

: 
:Loss of Use of Other Aircraft Not more tha.n la% of 11proved value 11 at . • 
1 time of loss 1 
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b. Direct Actions Against the ATC Agency 

There are three ways to determine which limi ts might apply to an 

ATC liability Çonvention. In the first place, one can adopt the limita 

of existing private air law conventions, which have been laboriously agreeà 

upon. In the second place, one can modify thoee limita with schemas that 

might interest wes.lthier states. !hir41il;r, one can establish new limita. 
199 

The advantage of uaing the old limite is that they have the backing 

of the majority, though not necessarily the most powerful, states. 

lignificantly, one member of the ATO Subcommittee wanted limite to be 

four times higher than the present limita in the Hague Protocol, which 

200 
he considered inadequate. The Hague ProtocP.l is the most updated 

version, but since its limite are partially found in the Aerial Collisions 

Draft Convention, one would say that the Draft Convention would apply 

tol Persona killed, impaired, or delayed (also Hague): objecte carried 

by a person ( also Hague); Ba.ggage, cargo, mail delayèd., damaged or lost 

( also Hague); and damage, or loss of use of aircraft. The Rome Convention 

201 
would apply to aurface damage. 

Another way of uti.lizing the old limi ts is to simply say the.t the 

limi ts of any other air law convention which pertain to the situation, 
202 

and to which the ATC member state belongs, shall a:pply. For example, 

if surface damage were involved, and the state were a member of both the 

Rome and ATC Conventions, then the Rome limita would a.pply. The defects 

of that are too obvious. Depending on which menbership a state held, the 

foreign claimant wight or might not be subject to a limit. There woulà 

be no eertaint,y. 

The major defect in applying old limi ts, under any guise, is of 

course that they are too low to be acceptable to certain influential states. 



• 

- 116-

MUch of the Subcommittee1s discussion at its Second Session concerned a 

scheme whereby, although states agreed to limitations of liabili~ for the 

iTC Convention, they would be free to stipulate that the,y, themselves, 

would p~ more than the limit. This would cause other air law conventions 

20, 
to represent minimum limi ts. The lubcommi ttee agreed on this solution. 

This wri ter rejects 1 t. States wou1d have no great inter est in volun-

tarily raising the limi ts on canpensation for damages payable to foreign 

air carriers, operators or third persona on the surface, since their own 

air carriers, operators and t•ird persona on the surface would be outside 

the ecope of the ATO Convention, and there would be no certainty that their 

citizens would receive like high compensation abroad. Only nationale 

using foreign planes, suffering damage from the ATO of their national 

state would be interested in such a scheme, and passengers do not lobby 

204 
very ef'fectively. 

Entirely new limita205 would of' course cause much dissension and 

involve new economie surveys, but three conditions might warrant a study 

of auch changes: If the world 1 s, or a substantial part of' the world 1 s, 

economie situation had altered sinoe the last limita were adopted; or if 

the ATC âgency, being governnent owned, could not be compared to private 

air carriers or owners; ar if the limi ts should be different because ATO 

was adopting a proof' of fault system. 

In the first case, we can say that the Aerial Collisions Draf't 

limi ts were discussed as recently as 1964, and no majority move was made 

to change them. 206 lo, although one might argue that·the standard of' 

living in most western aviation states has improved since 1955, when the 

Hague limita were set, the argument must continue that the dissatis-

faction with the present limita is not world-wide. It is the attitude of' 

a minority of strong states. This did not seem to justif'y for the other 

members of the ICAO Legal Committee revision based on a change in the 
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wor ld 1 s economy. 

·he second argument, that since ATO is govern~ent owned, it can 

better a.f'ford high limita than can private air carriers or operators, may 

be true. It theoretically has the resources of every tax-payer in the 

nation {although this doesn 1 t account for how wealthy those individuals 

may be, or what other claims the budget melees), whereas the priva te opera-

tor is limi ted to resources from stock holders, mortgage holders, and pro-

fits made by efficient operation. However, we can argue that if the car-

rier cannot pay for its negligence, its existence is against the public 

welfare. 

The better ariJU!Ilent is that the private carriers and operators 

are presumed or absolutely liable, whereas the ATC agency, which is pro-

tected by the proof of fault system, will not be liable so often, and will 

better be able to pay }ligher claims on the few successful sui ts. 

ldeally af course, the sole test of compensation should be the 
207 

damages suffered, not the defendant 1 s ability to PaY• 

F-inally, we must conclude that any limit adopted would cause 

some states to abstain from signing the Convention. It is perhaps a mat-

ter of weighing whether the Convention should be attractive to a majority 

of states, however small their aviation interests may be, or a minority 

of states which form the hub of the world,1s aviation activities. 

c. Recourae Actions Against the ATO A~ency 

If direct actions are limited in the Convention on ATO liability, 

the drafters have a choice of limiting or not limiting recourse actions. 

208 
Unliroited recourse actions could cause the ATC agency to suffer. 
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Imagine, for instance, that a foreign non-Warsaw airline crashes over 

France. If the negligence is not obvious, the passenger may sue the non

Warsaw airline and recover an unlimited amount. The airline, believing that 

i t can prove ATO negligence, sues Ebrocontrol, which we imagine to be 

a member of the ATO Liability Convention, and recovers full (unlimited) 

compensation. It is the ATC agency which must bear the difference between 

what it would have paid the passenger in a direct action subject to limita, 

and what it finally had to pay in an unlimited. recourse action. 

Therefore it is most reasonable that recourse actions be limited.. 

Does any injustice thus result? Yes, but not to the ATC agency. The 

situation is just reversed, that is, the passenger, shipper or third 

person may sue the foreign non-Warsaw airline and recover unlimited com

pensation. Then the non-Warsaw airline, in a recourse action against the 

ATC agency, cannet recover the full eœount, but is subject to a limit. 

The non-Warsaw airline must bear a losa for damage which the ATC ae;ency 

caused. This situation would be rare, for most states are members of the 

Warsaw Convention. 

If the ATC Oonvention1s limita were lower than those of other pri

vate air la\"/ conventions, the air carrier or operator might suffer in a 

recourse action. But the possibility cf such low limita being established 

is most unlikely. Thus we can say th at if a limi t were created for direct 

actions, it would be most just to similarly limit recourse actions. 

d. Recourse Actions by the ATC Agency Against the Air Carrier or Operator 

A reverse situation exista when the air carrier 1 s or operator 1 s 

liability is limited under an air law convention, but the ATa Convention 
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209 
has a higher limit or no limit at all. One argument is that it is 

to the advantage of the claiment (passenger, shipper, third person on 

the surface) to avoid the limit of the other convention by bringing the 

action against the ATC agency. The ATC agency would then bring a recourse 

action against the air carrier or operator, thus suffering, by being sub

ject to lower limita. It would have to bear the difference between 
210 

what it had paid the claimant and what it could recover from the airline. 

If a limitation on liability of the ATC Convention were the same 

as that of the air carrier's or operator 1 s liability, then one could not 

construct auch a problem. 

Another solution would be to apply the air carrier 1 s or operator 1s 

limitation to potential recourse actions only, in arder to avoid the 

circumvention. Or, to carry the argument further, open the ATC Conven

tion only to recourse actions. This, of course, is highl7 impractieal, 

for then few suits against the ATC agency would ever b~ brought to court. 

For instance, if the ATC agency were clearly at fault, a claimant could 

not base his suit against the air carrier. He woul~ simply not be able 

to present his claim anywhere. 

But if proof of fault, combined with no limitation on liability, 

were the system adopted for the ATC Convention, the number of recourse 

actions would be substantially reduced. Thw proof of fault system shows 

its strength here. It throws up a barrier against claims which are po-

tential recourse actions, because it encourages passengers, shippers and 

third persona on the surface to recover with less difficultf using the 

presumed liability of the Warsaw Convention and the absolute liability 

of the Rome Convention. Otherwise, the claimant would have to prove the 

fault of the ATC agency, and this is not easy. Ir he succeeds, however, 
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it is unlikely that the A'IC agency would have sufficient cause for a re-

course action. Combined with unlimited liability, a proof of fault system 

avoids conflicts with the limited liability of other conventions by cancel-

ling a claimant 1s temptation to recover indirectly. It discourages 

circumvention. It encourages claims to be settled in one action. 

A solution to the problem of recourse actions is one prepared by 

the United States for the Fourteenth Session ( 1964) of the Legal Commi tteel 

a consolidation of air l•w conventions. In a consolidated air law conven-

211 
tion, almost all claims wotild be in the form of direct actions. 

In regard to recourse actions under such a convention~s the 
U.S. propose~, we would be interested in the exploration and 
possible developments of a system withomalimitation, in which 
recoveries would be based on proof of fault, and damages ap
portioned in rele.tion to the degree of faul t of the various 
tort feasors. 

It should be noted, however, that the United States omitted the Warsaw 

Convention from its consolidation proposal. To diminish recourse actions 

by consolidations, it is imperative that the Warsaw Convention be included, 

since i ts liabili ty limitation would usually be rel ated to recourse actions. 

The writer wishes to acknowledge that ATC agencies can be involved 

in recourse actions against parties such as the \1eather Bureau, A'IC em-

ployees, manufacturera of ATC 9C}uipment, which are not governed by other 

air law conventions; but they fall outside the scope of our discussion. 

e. Conclusion 

When the subject of limita is introduced, one point leads to another. 

Each argument is composed of so many variables, that it is difficult to 

build one idea upon another. The structure may collapse if you remove 

one brick, change one factor. 
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Therefore, severe.l problems have not yet been touched. For instance, 

having made the decision to establish limita, the Subcommittee must deal 

with their correlation. Should a claimant be able to recover a total 
212 

of more than the carrier 1s or operator1 s applicable limita? That is, 

should he be subject to a cumulative system of limite? Imagine, for 

instance, that two different ATC sgencies are at fault for a collision 

in which the claimant lost his wife. Can he sue both sgencies in dif-

ferent actions and recover twice, that is, double the limit, for that one 
21; 

losa? À no-limit system of liability of course does not have this 

stumbling block. 

Another question is whether direct actions against ATO should have 
214 

priority over reeourse actions. This situation would probably not 

occur because any air carrier or operator acting as a claimant in a re-

course action sgainst the ATC, would include his own damages, at least 

the coat of the first action, as a direct claim, together with his recourse 

claim. 

We have here discuased only the most significant issues, to illus-

trate the nature of the problems which arise wi th each new argument. 

5• ATO Forfaiture of Limitation on Liability 

Which of the other international private air law conventions 

provide the beat guide to forfaiture of limitations in the ATO Liability 

Convention? 

The air carrier or operator forfeits lim~tations of his liability 

if he fails to c~ply with the requirements of the Wa.rsaw Convention, or 

in case of his willfu 1 misconduct. 
21

5 

Under the Rome Convention, the limi ts are forfeited if the pla.intiff 

proves deliberate act or o.rnission by the operat:Pr, his servants or agents 
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with intent to cause damage, or if a person takes a plane wrongfully and 

uses it without the consent of the persona entitled to use it (Art. 12). 

The Aerial Collisions Convention (Art. 11) adopts part of the 

216 217 
Hague Protocal, and part of the Rome Convention. 

The Hague Protocol provides the beat forfei ture clause, wri tes 

218 
Prof. Rinck tl.lthorit:Atively, and this writer agrees. If a limitation 

of liability is placed in the ATC Convention, the limita should be 

219 
forfei ted, 

••• if it is proved that the damage resulted from an act or 
omission of the c~rier, his servants or ageq.ts, done with: 

intent to cause damage or recklessly and with knowledge that 
damage would probab~ result; provided that, in the casè of 
auch act or omission of a servant or agent, i t is also proved 
that he was acting within the scope of his employment. 

Only this 
220 

forfaiture clause should be -necessary. 

6. Summary of Parties Which May Bring Actions and Parties ldable 

groups, 

Earlier we discussed in detail the claimant- and defendant-minded 
221 

and the time has come to take another look at them within the 

frame of a special Convention on ATC Liability. 

Everybody who suc.fers injury from ATC negligence should be en-

titled to bring action. This includes a) the crew, b) the passengers, c) the 

aircraf't owners, the operator, and the air carriers, d) the shippers and 

recipients of freight sent by aircraf't, e) aircraft mortgage holders, 

f) persona on the surface, g) persona having contractual rela.tionships 

with the operator, concerning la.ter use of the aircraft, and h) other 

more remote persona who may suffer indirect damage. 

In regard to the last claimants, some countries are more permis-

sive than others. It is possible that the ATC Convention may need a 
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specifie limitation on remote claims in arder to avoid variance aooong 

222 
juriadictions. 

More particularly, claimants should include any injured individual 

223 
who comes within the scope of the Convention, and anyone claiming 

through him. For exa'llple, if a persan has been killed by A'ro negligence, 

possible elaimanta should include 1) the spouse of the decedent, 2) a 

parent of the decedent, .?) a child of the decedent, 4) or a relative by 

blood or by marriage, who is a dependent of the decedent. 

Additionally, persona holding ahares or having similar evidence 

of ownership in a juristic persan (corporation) which has suffered injury 

by A.TO negligence, -:nay present a. claim if the juristic persan i tself ha.s 

failed to do so. A claim which occurred before the dea.th of a claima.nt 

should be permitted to succeed to his heir, and if a claim has been as

signed, then the a';signee should be able to present it. 224 

The writer disagrees with the ATC Subcommittee1 s recommendation 

that the ATO Convention shmuld not enumera.te the parties entitled to bring 

actions. The states have varying provisions concerning who may bring suit, 

and since a lawsuit for ATO negligence will always be brought in the 

state providing ATC, it is necessary for the claimant 1 s protection to 

provide the local court with rules. 

Th.e parties which may be liable are a) governments and their agen-

cies, b) politica.l subdivisions supplyiilg ATC_, c) private ATO operators, 

d) international ATC orgainzations, e) servants of ATC agencies, and 

operators, and f) the manufacturera of t\W equipment. 

Th.e next pertinent question concerna what defenses the parties 

liable can use. 
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7. Defenses in Oase of Liability Based on Proof Br Fault 

Bach system of liability- absolute, presumed liability, and proof 

of fault -- would bring its own defenses. We will discuss those con-

nected with Proof of Fault, since that seems to be the system which will 

probably be adopted. 225 

a. That No Causal Relationship Between the ATO !gencx's Act or Omission, 
and the lnjury Existed. 

ihis defense, liated by the Subcom11ittee, should be refined to 

read that the ATO agency's act or omission was not the proximate cause 

of the injury, bec au se the A'ro 1 s fault may have been a contributing cause, 

but not the important, decisive event, as illustrated by Johnson~ United 

226 
States, where the ATO agency 1s negligence in failing to separate a 

light plane fr cm the turbulence of a large jet was a cause of the crash, 

but not the proximate cause, and the ATO agency was not held liable. 

If a defendant stated that no causal relationship had been estab-

lished, he would mean that the injury had been c 8used by fault of third 

party. This would be one WaY of showing lack of causal relationship. 

The ATO Subcommi ttee' s recommandation that fault of third party not be 

227 
permitted as a defense, aince the ATO can recover in recourse an~ay is 

not well based, bath because it would deprive the defendant of a wea.pon 

in disproving causal relationship and because it would reault in un-

neeessary recourse actions • 

b. Oontributory Negligence by the Plaintiff 

This is a co~~on defense to fault liability. In sorne states, as 

in the U.S.A. where i t is a general rule, con tribu tory negligence will 

destroy the plaintiff 1 s case entirely. In other states, contributory 
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negligence resulte in a reduction of the amount to be paid in damages 

in proportion to the percentage of the damage which was caused by contri-
228 

butory negligence. 

It is reco:nmended that Art. 6 of the Rome Convention be adopted. 

It provides for mitigation of damages in case of contributory negligence. 

Art. 6, unlike Art. 21 of the Warsaw Convention and Art. 6 of the Aeria.l 

Collisions Draft Convention, does not lea.ve the determination of miti-

gation to national courts, but creates an international standard. 

c. Force Majeure 

The Subcormnittee describes this defense as being that the injury wa.s 

caused not only by the A1U agency, but also by force majeure. Stated 

thus, an •nalogy to maritime practise is drawn, where a ma.ster 1 s liabili ty 

could be reduced in .proportion to the alllOunt of the da.!llage which was caused 

by force mai eure. 229 

This defense was rejected by the Subcom·.ittee a.t its Second Ses-

2)0 
sion.. The wri ter would of course allow the complete defense of ~ 

majeure, but an apportioned system analogous to sea law is discouraged 

in conformity with the previous discription of differences between liability 

of ship owners and ATO. In force majeure the operator is helpless. If 

the ATC agency complicates an already difficult situation with errors 

of its own, it would swing the case into the realm of contributory negli-

gence. 

d. Waiver of Liabili ty by the Plaintiff 

This is the la.st defense listed by the Subcommittee.
2

;
1 

If the 

ATC agency inoludes a waiver of liability in a contract with the pla.intiff, 

as for example in the United Kingdom, the ATC agency would be relea.sed 

from all fu ture lia.bili ty. 
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The United States considere ATC waiver of liability to be against 

public policy. In Air Transport Associatea, Inc. y United States. the 

ATO agency had negotiated such a release of liability with the aircraft 

operator. The court held that the release was void because it was ~ainst 

. 2.?2 public po licy and gave a judgement for the p laJ.ntiff. The We..rsaw 

Convention, Art. 23, states that any p: ovision tending to relieve the 

carrier of liability shall be void. 

It is recommended by the wri ter that waiver of liabili ty not be 

included in the ATC Convention, as a defense, because it is in direct 

conflict to the purpose of the Convention, the permission and regulation 

of liability. 

e. Voluntary Acting in an Emergency 

The Subcommittee incidentally indicates that this would be an ATC 

defense. Humanitarian acts by the ATC e.gency have been mentioned earlier, 

and we there decided that auch negligence should not escape liability.
2
-'3 

Voluntary ac tinz under emer1ency si tua ti ons shou ld therefore ~ be stated 

as a defense to ATC liability. 

f. Plaintiff 1 s Assumption of Risk 

This was not mentioned by the Subcommittee, but should be included 

as an A1U defense to liability. Tne plaintiff may, for instance, have 

known of the negligent operation of an airport beacon, but decided to 

land anyway. He would thereby have assumed the risle • 

g. Violation of Terms of the ATC Convention 

This can certainly be added to the Subcommittee's list of permissible 

defenses to liability, for just as it is~ue that a ma:nber state, within 
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the jurisdietion of whieh the plaintiff was claiming, may violate the 

Convention, the plaintiff himself might fail to comply with the obli-

gations imposed upon him. 

8. Securi ty for ATC Liabili ty 

A detailed system of security for the operator 1 s liability is found 

in the Rome Convention (Chapter III) in order to insure payment of surface 

damage caused by foreign carriers. 

Is a system of securi ty necessary to insure that cl aimants are paid 

for da~ages covered by the ATC Convention? Government operated ATC does 

not need to be so secured, and that removes by far the largest part of 

the air traffic services from serutiny. In regard to liability of inter-

national ATC organizations, the states which signed those enabling conven-
2)4 

tions would be secondarily liable. Insurance of security would not 

be needed in this case, either. 

Then we must consider how the private A'IC operator will pa,y damages 

for liability ineurred under the ATC Convention. The Subcommittee repeats 

its interesting argument that Member States of the Chicago Convention may 

not escape liabilit,y for ATC functions which they have undertaken to pro

vide in compliance with Art. 28. 235 

It appeared to be arguable whether a sts.te which undertekes 
under Article 28 of the Chicago Convention vis a vis other 
states technical responsibili ty for providing air traffic con
trol servicedn accordance with !CAO procedures oould properly 
avoid under international law legal liabil~ty towards pr_ivate per
sona in case there was negligence in the performance of the 
services • 

If a member state delegates performance of Art. 28 functions to 

a private ATC operator, then the state is clearly liable, meaning that no 

insurance for these delegated duties is ncessary. 
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Remaining, are the private ATO operators which provide ATC functions 

under license and subject to inspection by their national governments. 

Should they be required to furnish securityt It has been shown that 

international flights infrequently land at privately owned airports. The 

few private ATO operators might incur a risk of damage in giving ATO to 

foreign planes passing above, but it is less justifiable to require in-

surance iàr deposi t of securi ty of priva te ATC operators, who maY never 

expect to service a foreign plane, then it is to demand insurance or 
2;6 

security from foreign planes. 

The lack of' urgent need for iTO insurance or securi ty deposi ts 

is brought home by the statistics submitted by member states to the !CAO 

Legal Cornmittee. None of the twenty-eight reporting states re41uire 

TC . . 257 A services within their boundaries to furnish security or 2nsu&ance. 

If member states of the ATC Convention were to remain as guarantors 

of claims against the private ATC operator, or were to permit claimants 

to sue the state for damage caused by fault of an;y ATC operator wi thin 

the state, or were to be required to impose compulsory liability insurance 

on all ATC operators, the state would be f'orced to assume additional ATC 

burdens, the less onerous of which would be enf'orcing that the ATC opera-

tor had liability insurance. Tha.t solution would not be popular with the 

A'ro opeè·a tors who are rarely attempting to reap a profit. Any one of these 

solutions could, in f'act, dissuade a state from joining the ATC ~onvention. 

One may also ask the question of whether insurance of the priva.te 

ATO operators is at all necessary, whether the risk involved is of an;y 

consequence? If the chance of foreign planes landing at private airports 

is very small, the possibili ty of negligent control is proportionately 

small. Faulty information and instructions to passing foreign planes 

•ould normally be flight information or air traffic advisory service, 
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from which it would be difficult to recover under a proof of fault system. 

'l'he chance of proving the private ATO at fault 1s even less tha.n the chance 

of a private ATC e.gency servicing planes. 

On the other aide, it can be argued that since a small riSk does 

exist, it is desirable to require liability insurance of the private 

ATO operator, in order that he may remain a solvant defendant, and also 

for his own sake, to have his risk widely spread by insurance. 

&ince the Chicago Convention obligates states to provide airttaf

fic services, Member States reasonably should have seme interest in good 

performance. 

The ATO Convention would fail in spirit if it could not insure 

that ATO-oaused damage is paid. It must therefore ocmpel that the damages 

caused by the private ATO operator are paid by him, and if he cannat pay, 

then someone else must be found; the logical 1 someone else" is the ATO 

operator 1 s national atate, which can either assume or guarantee the claim, 

or compel the ATO operator to insure. Under any circumstanoes, i t ranains 

the responsibili ty of the national state of the ATO operator. 

Since ATC is supplied by government agencies in all the significant 

aviation states, the states whioh might be held responsibile for the damaie 

of their private ATC operator, would merely be put on equal f'ooting 'l'rith 

the states which themselves supply ATO. In this respect no injustice 

would occur. 

Since proof of' faul t ma.kes the chance of loss small, the burden 

on the AT"- opera tor 1 s a tate would be proportionately small. 

Unlim~ted liability under the ATB Convention would strangely argue 

in favor of compelling liability insurance, or government g;uarantee, or 

government assumption of the entire liability incurred under the Convention. 
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Other member a ta. te' s inter est wou ld mer ely be th at their cl aima 

were paid. It can therefore be left to the individuel member states to 

arrange how this is to be accomplished; but ultimately the state must 

r~ema.in liable. 

The writer recommanda that a provision be included within the 

Convention whereby states can gua.rantee that the a,gencies which perform 

ATO services within their national boundaries will be able to pay for the 

consequences of their nep;ligence. 

9. Jurisdiction 

A great benefi t of an international air law convention on AW 

liabili ty is that i t would provide a forum where the court cannot refuse 

to consider the plaintiff 1 s claim.
2
;8 

In weighing which fora should be open for a. c laimant under the 

ATO Convention, it is useful to look a.t its predecessors in private 

international air law. 

The Waraaw Convention (Art. 28) permits the plaintiff four choicea 

of fora: 

1) The court of the domicile of the carrier 

2) The carrier 1 s principal place of business 

3) Where the carrier has a place of business through which the 
contract of the carriage was made 

4) The court at the place of destination. 

Alteration of these rules is not allowed. 2~ 

Art. 20 ( 1) of the Rome Convention provides only a single forum 

for the clairnant 1s suit -- the courts of the contracting state where the 

damage occurred. The parties may agree on a different forum, but the 

drafters provided the single forum because the wanted to protect the limi-

tati ons on liabili ty of the Convention. They feared that the oyerall 



- 1.?1-

limits might be exceeded if the sarne incident were brought to trial in 
- 24o 

several fora, where separate courts might not consider themselves bound 
241 

to adjust awards within the limitations. 

The United States declares openly that one of its four objections 
242 

to j oining the Rome Convention is the single forum solution. In Prof. 

Rinck 1s opinion, the main reason why the Rome Convention has failed to 

24.? 
gain a wider acceptance is the single forum provision, and he recom-

mends that the domidûe of the operator at least be included as an approved 

forum. 

Under the Dra.ft Convention on Aerial Collisions, the plaintiff mey 

choose between: 

1) A court of any contracting state in which the collision or 
interference occurred. 

2) A court in any contracting state in which the defendant 
has domicile 

?) A court in any contracting state where the defendant has his 
principal place of business. 

The Subco,nmi ttee mentioned the following possible fora in which a 
244 

claimant might wish to bring his suit against an ATC agency. 

1) The plaintiff 1a own domicile 

2) The air earrier 1s or operator 1 s domicile 

?) One of the air carrier 1 s places of business 

4) The destination of the passenger or freight 

5) The place where the damage occurred. 

6) The headquarters or domicile of the ATC agency 

7) The place where the particular ATC unit in question performed 
the faulty service. 

The clairnant 1 s best choice would be the forum where he could join all the 

defendants. But government operated ATC agencies would be reluctant to 

permit themselves to be sued in a foreign forum, preferring the place where 

it has its headquarters or domicile. The Subcommittee thought a government 
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operated ATC agency might also allow itself to be sued in a foreign state 

where it has ATC units stationed, particularly if the action were brought 

in the one foreign state where the ATC unit causing the damage was located. 

Another serious possibility was the foreign state where the fault of the 

government ATC agency occurred. 

The United States, in a proposal to the Legal Cornmi ttee, however, 

disearded the two last choices, and very markedly suggested a single 

forum. awith respect to the suits against the air tratfic control agencies, 

ilhe plaintit:JS might bring their actions before a competent cou.rt of the 
245 

contracting state which provides the air traffic control service concerned. 1 

At the Second Session of the ATC Subcommittee, there Was finally 

agreement to eliminate all proposals except a single forum, that of the 
246 

state where the ATC agency c~eu'sing the damage vias located. The great 

danger of a single forum method for the ATC Convention is that no one 
247 

court may have jurisdiction over all the defendants, but i t would be 

very ditficul t to persuade states to permit themselves to be sued in a 

foreign jurisdiction. A single forum solution then resulta: the domicile 

of the state 1 s air traffic control agency. 

The Subcommittee suggests that private ATC bodies such as munici-

pal, corporate or private ATC agencies might be made subject to suit in 

248 
foreign jurisdiction. Îhe number of potential actions egainst private 

bodies is so negligible that it appears unreasonable to make thie ex-

ception from the main rule. 

In regard to international A11l organizS;.ions, the Subcommittee 

reasoned that they could be considered legally present both in the state 

of their headque.rters and in each member state. Therefore, it sbould be 

possible to sue Eurocontrol, ASECNA and COOESHA. not only at their head-

quartera, but also in each Member Stete, regardless of where the incident 

took place. 249 
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The writer recommends that in arder to give the claimant the pos-

sibility of suing an ATC agency in a foreign forum when it so agrees, 

the Rome Convention 1s provision that the parties may agree to bring the 

250 
action in the courts of any other contracting state should be adopted. 

10. Period of Limi tatien 

A two year period of limi tatien ha.s been uniformly adopted by the 

Warsaw Convention (Art. 29), the Rome Convention (Art. 21) and the Draft 

Convention on Aerial Collisions (Art. 15). It seems rea.sona.ble to make 

the same time limit applicable in the Convention on ATC Liabili ty com-

mencing on the date of the incident which ca.used the darnage. 

The grounds for suspension or interruption of the period of lim~-

tation should be determined by local law, but should not ex eed three 

251 
years from the date of the incident whichcaused the da:nage. 

Only the Aerial Collisions Dra:f't Convention has ~1eriods of limitation 

regarding recourse actions. 252 lt permi ts the two and three year periods 

above to be prolonged so that anyone who wishes to bring a recourse action 

ha.s six !llOnths in which to do so comr::encing on the date that the Convention 

permi tted him a recourse action. Since recourse actions, bath by and 

against the ATC agencies, are a problem in the A'IC Convention, it is a.lso 

reasonable to adopt this provision. 

The ATC Subco :'Tiittee also considered whether the periods for noti-

f'ication of claims found in the Rome Convention 1 s Art. 19 be adopted by 

25) 
the ATC Convention. Art. 19 provides for a handicap if the claimant 

t'ails to notify the defendant of the clairn wi thin six months of -the date 

of the incident which caused the damage. The handicap for failure to give 

notice is that the priority of' the defendant 1 s award is postponed until af'ter 

all other c le i:ns accrued during the six months periode 
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To this provision, the ATO Subcommittee would consider adding that 

an additional six months period within which to notify other parties of 

its intention to file recourse actions, be established. These provi

sions are not found in the Warsaw Convention. The Hague Protocol, which 

is subsequent in time to the Rome Convention, did not add them to the 

Warsaw rules. The Draf't Convention on Aerial Collisions, reworked as 

late as 1964,does not irollde them. It is convenient to have knowledge 

of claims in order to make financial preparations. But the handicap 

of postpone.d priority of claim is of no consequence in regard to govern

ment A'lC liabili ty, becsuse governments would rarely be forced into 

bankruptcy by being held liable for ATC negligence. 

It is perh~ps better, then, to omit a period for notification of 

claims, while including the overall two year period of limitation. 

Conclusion to Part II1 Special Convention on ATO Liability 

Before drafting a Convention to regulate liability of ATO agencies, 

one must make a careful choice of systems. 

The v!riter has urged adoption of a proof of t'ault system combined 

with unlimited liability, based on tort. 

Additionally, he has suggested that waiver of liability and volun

tary acting in an emergency not be allowed as defenses, but that plain

tiff1s assumption of riak, and violation of the terme of the ~onvention, 

be substituted. 

The writer believes that states should ultimately be liable for 

any private agency which performs A'IC in accorda.nce wi th the state1 s 
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Chicago Convention Art. 28 obligations, and that it mar be useful to pro

vide in the Convention that governments will guarantee awards. 

The writer would like to see a large choice of fora, but believes 

that a single forum may be necessary to encourage states to join the Con

vention, since governments do not like to be sued in foreign courts. 

He would, however, urge that a provision be made permitting litigants to 

agree outside the ~onvention on another forum. 

And finally, the writer favors adoption of the two year limitation 

on claims, in conformity with the other international private air law 

conventions. 

Now we must lift ourselves out of the special convention frame

of-reference, and consider the possibility of regulating the ATC subject 

matter in other ways • 
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Part Ill: 

ALTERNATIVE TO A SPIPIA.L CONVENTION ON ATC LU.BILITI 

• 



&. AMENDING OTHER AIR LAW CONVENTIONS, 

œ CHANGING THE AERIAL COLLISIONS DRAFT CONVENTION 

Dr. I.H. Ph. de Rode-Verschoor of the University at Utrecht believea 

that i t is simpler and more practical to aJIIend an existing air law con-
1 

vention to include ATO liability, than to embark on a special convention. 

The suggestion merita our attention. 

ln order to see which problems are involved, and how serious they 

would be, we will look separately at the Warsaw, Rome and Dra:f't .Aerial 

Collisions Conventions, using the following methodl 1) Will an amendment 

be necessary to include the subject of ATO liabilityJ If so, what prob

lems will be encountered in adjusting, 2) the separate subjects, ;) the 

ecope of the convention, 4) the system of liability, 5) the limita on 

liability, and 6) jurisdiction. After thus analyzing each convention, 

we will decide whether that approach to regulation of àTC liability is 

usueful. 

Rather than compile an exhaustive list of details which would thus 

be encounted, the writer hopes to use these factors to strike at the heart 

of the issue of amendment. 

1. !he Warsaw Convention 

Can ATC liability be incorporated without radically altering the 

Warsaw Convention? The ICAO Subcommittee discussed the possibility of 

looking at the ATC agency as if i t were the servant or agent of the car-
2 

rier, and in this WaY obtain the protection of the convention. The 

idea was correctly not debated for long, because only by employment 

contract could such a relationship exist. Only in case the air carrier 
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also operated ground ATC services for its own planes could the liability 

of the ATO agency fall within the Warsaw Convention. This would not nor-

mally be the situation. 

Changes in the ~arsaw Convention are therefore necessary in order 

to accomodate A'!C liabi li ty. 

Most significant is the difference in subject matter. Not only 

is the ATO agency sufficiently different from an air carrier or operator 

to justify separate conventions, but the role of general aviation is one 

which is entirely forgotten in considering sueh an amendment. The Warsaw 

Convention aoplies only to 'international transportation of parsons, 

baggage, or goods by aircraft for hire,• and gratuitous transportation 

performed by an air transport enterprise. The explosive growth of 

general aviation IFR flying has been e:nphasized. The important part which 

it plaYS in international aviation has been stressed. It ia therefore 

impossible to exclude from regulation of A'!C liabili ty all use of aircraft 

by corporations, firms, and individuals for their business or pleasure. 

In the United States, the lee.der in this field, only about 1/5 of general 

aviation is flown 11for hire. •' Operation of small aircraft for pleasure 

and personal transporation forma the most rapidly gDowing category of 

flight. 

The very ecope of the Convention would have to be extended from 

'international transporiation 11 to include supply of air traffic control 

services •. 

The Warsaw system of liabili ty would be affected, for in that 

Convention there exista a presumption that the carrier is at fault, thus 

forcing it to prove that all necessary measures havé been taken to avoid 

the damage, or that such measures could not possibly have been taken (Art. 

20). Howevel', sinee i t is agreed in the !CAO Subcommittee that ATC lia-
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4 
bility should be subject to a system based on claimant1 s proof of fault, 

the Warsaw Convention would have to incorporate the additional liability 

system. 

This study has attempted to justify unlimited liability, and al-

though limitation of d~ages is favored by the !CAO Subcommittee, there 

exista substantial pressure for limits higher than those of the Waraaw 

Convention, or even of its amended version, the Hague Protoco1.5 Agree-

ment on the limits of the Hague Protocol is, in fact, ao uncertain that 

establishment of separa. te limits for A'IO lia.bili ty rema.in a. distinct 

possibility. That would require yet another ~endment of the Warsaw 

Convention. 

In regard to jurisdiction, the Warsaw Convention has four choices 

of fora where the action for damages can be brought (Art. 28 ). Since it 

is possible that the ATC agency could not be joined in a suit in any one 

of these for a, an emendment of Art. 28 would also, be necessary. 

This brief examination of the Warsaw Convention indicates that sub-

stantial changes are necessary to work in ATC liability. The inclusion 

of neW subject matter and an additional liability system would create 

undesirable tension among members of the otherwise successful Warsaw 

Convention. There are clear objections to attaching ATC liability 

amendments. 

2. The Rome Convention 

le surface damage caused by !TC negligence presently recoverable 

under the Rome Convention? Art. 2; states that 11 this Convention app lies 

to damage contemplated in Article 1 caused in the territory of a contrac-

ting state by an aircreft registered in the terri tory of another contrac-

ting state.• Art. 1 merely speaks of causation, not of faulta 
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Any person who suffers damage on the surface shall, upon 
proof only that the damage was caused by an aircra.ft in 
flight or by any person or thing falling theref~om, be en
titled to compensation as provided by this Convention. 

Art. 2 makes the operator the object of the Rome Convention; however, 

'control of navigation' is an element in the definition of 1 operator, 1 

that is, if control of navigation is retained by the person lending or 

leasing a plane, he is the operator. By stretohing the language, i t might 

be argued that if control of navigation is assumed by the à'IO agency, as 

happens more and more frequently, then ATC could be brought within the 

scope of the Rome Convention as an operator. The derinition of operator 

as 1 the person who was making use of the aircraft at the time the damage 

was caused, 11 is sufficien tly imprecise to permit this kind of argument. 

But that position is vulnerable, for it is clear from the language of 

Art. 2 that the drafters of the Rome Convention did not envisage ground 

control of manned aircraft. 

Since Art. 9 of the Rome Convention does not mention recourse 

actions, it is arguable whether or not ATC would be subject to its limita 

in a recourse action by an ATC agency against the carrier or operator, if 

a third party had recovered in exceas of the Rome limita from the agency. 

Art. 10 of the Rome Convention only regulates the situation when the re-

course actions are brought by the operator; it does notregulate recourse 

actions e,gainst the carrier or operator.
6 

lf we push all doubts aside, it is clear that at the very least 

an amendment would be necessary to fit ATC liability into the Rome Con-

vent ion. 

The main subj ect matter of ATC liabili ty is so different from pure 

regulation of surface damage, that it would be odd to see the two treated 

as one. In this writer's opinion, regulation of ATC liability is the more 

important problem, and should not be dominated by a lesa important sub-

j ect. 
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Not on1y must the scope be enlarged, but the Rome ~onvention 1 s 

system of absolute liability (Art. 1) will have to be augmented to include 

a proof of fault ·system for ATC liability, if that is approved by the 

ICAO Legal Committee. The idea occurs that ATO liability could be split 

up so that surface damage by an A'.ro agency could be relegated to the Rome 

Convention, whereas other claims by the op er a tor, passenger, shipp er, etc., 

could be brought under the Warsaw Convention. Such a solution could 

easily crea.te injustice: the same œgligent act by A'.ro would be governed 

by two different lia bi li ty systems, depending on whether the surface or 

planes in the air were damaged by the negligent act. Splitting of the 

subject matter is therefore rejected. 

The limite of the Rome Convention would certainly conflict with 

a regime of unlitni ted liabili ty a.nd very likely would not sgree with any 

limita chosen for ATC liability. 

lbe jurisdictional problem is even more a.cute. Actions may only 

be brought before the courts of the contracting state where the damage 

occurred (Art. 20 ( 1) ) • Since that may be a a tate where the ATO cannot 

be joined, additional fora. will be mandatory. 

The mechanical difficulties of amending existing conventions must 

also not be underestima.ted. Although the Rome Convention is slated to 

be re-examined7 it is a time conauming process. Fitting new subject 

matter into existing conventions poses more problems than creation of 

an entirely new convention.8 Only if states can agree to adopt the 

entire legal system of either Warsaw or rlome, would it be in point to 

include this subject matter of AiO liability • 

A third possibility re~ains: to work ATO liability into the Draft 

Convention on Aerial Collisions. 
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}. Combination of the Aerial Collisions Draft Con
vention and the Subjeet Matter of ATC liability 

The Subeommittee proposed a canbination of the two subject matters, 

as one meane of solving the A'!C liabili ty problem, but the Legal Com

mittee decided at its 15th Session (Montreal, September, 1960) to separate 

the subject of ATC liability from Aerial Collisions. The ICAO Oouncil 

agreed.9 In 1961, lATA proposed that the two subjects should be studied 

together, but again the Legal Oommittee, by decision of its Chairman, 

10 kept the subj ects apart. Once more during the Legal Comrni ttee 1 s diseus-

sion of a eonsolidated convention did the idea arise. Belgium reasoned 

that the feasability of combining ATC liabili~ with the Aerial Colli-

sions Draft Convention should be studied, before considering a consoli-

dated convention. But the Subcommittee, keeping in mind that the 196o 

Legal Comnittee had already decided to separate the two subject matters, 

did little more the.n suggest that whereas it would be diff'icult to regu-

lata ATC liability by amending the existing conventions, it would be much 

easier to rewrite the Draf't Convention on Aerial Collisions to include 

... TC 1· b.· l' ll A J.a l. l.ty. 

That the ATC subj ect matter is by nature separa te from that of the 

air carrier or opera tor, has been emphas1zed bef ore. t\TC is eomrnonly 

governmen~operated and involves issues of government immunity; it is 

a non-profit organization. The air carrier is c~monly private or suf-

ficiently detatched from the government to have a separate economie identity. 

Air carriers a.re operated for a profit. 

Therefore the scope of the Convention would have to be enlarged • 

The Draft Convention on Aerial Collisions has a mixed system of 

liabili ty consisting both of proof of faul t and presumption of fault. 

Liability is limited. ATO liability may very likely be subject to proof 
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of fault with no limite on liability. It would. be d.i±'ficult, although 

not impossible, to include differing liability systems within the same 

convention. 

In regard to jurisdiction, the Subcommi ttee observes that i t may 

be difficult to join an A'IC agency as a defendant in all the fora made 

possible by Art. 14 of the Dra.ft Convention. 12 This will certainly be 

true if ATC agencies are only permi tted to be sued in the state of their 

domicile. 

On the one hand, the Oonvention on lerial Collisions might be seriously 

delayed if it is joined with the subject of ATC liability, because the 
1} ' 

issue of government immuni ty is thus involved.. liovernments which 

refuse to waive the immunity of ATC agencies would not sign a combined 

convention on Aeria~ Collisions and ATC Liability. 

On the other hand, the Aerial Collisions ~onvention is becoming 

lesa and less important, whereas the subject matter of ATC liability 

is growing in importance. The situation has changed greatly since the 
14 

subj ect matter of aeria.l collisions first materia.lized. The speed of 

aircraft has made visu al flying impossible during high jet flights. More 

and more planes are flying IFR. The supersonics would increase aircraft 

speed and aircraft dependance on ATC. It is now possible to land and 

take-off under low visibility conditions and very soon, planes will be 

able to do both in dense fog by use of instruments only. 15 It is possible 

to doubt whether the Dratt Convention on Aerial Collisions should be 

persued any further. It is permissible to believe that in the era of 

increasing 1 eontrolled" and 1positive controlled1 airsapce, the issue of 

aerial collisions liability is waining to the extent that the issue of 

ATC liability has now become more urgent. 

The weight of the arguments so far fall in favor of preserving the 
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vote of the Thirteenth Session of the Legal Committee to separate the 

subject of ATC Liability from the subject of Aerial Collisions.
16 

The 

writer realizes that since the problem of ATC liability fir~t appeared in 

the Legal Committee 1 s discussion of Aerial Collisions, that frame-of-ref-

erence soems natural. But a fresh approach to the problem maY be needed, 

an approach independant from prior conventions, with due respect to their 

influence • 
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B. A COUSOLIDATED COmENTION OF THE THREE SUBJECT l~AT'l'ERSa 

DAlUGE TO THE SURF ACE, AERIAL COLLISIONS AND A'I.C LIABILITY 

The 1960 collision between a United Airlines DC-8 jet and a Trans-

Wor1d Air1ines Super Constellation over Staten Island, has resulted in 

104 law suits, filed to claim a total of $75 Million dollars. In a settle-

ment of the entire ,natter, the ATC agency agreed to pay 24% of the damages, 

and United Air Lin es and Trans-World Air li nes agreed to resp ectively pay 
17 

61% and 15% of the damages. The Staten Island Collision illustrates 

that the clos ely related ac ts of the op er a tor and the i.ir tra.ffic control 

agency can easily result in them being co-defendants in the same law 

suit. The idea is therefore natural that all claims ought to be deter..,. 

œined in one law suit ~overned not by several, but by one integrated 

convention. Exactly that is what the United States has proposed to the 

ICAO Legal Oom:Ji ttee. 18 It warrants our close attention here. 

The three subject matters are Damage to the Surface, Aerial Col-

lisions, and ATC liability. The Rome Convention applies to surface damage 

caused in one contracting state by aircra.f't registered in another contrac-

ting state (Art. 23). The Draft Convention on Aerial Collisions would 

regulate collisions and interference between aircre:f't from contracting 

states, and also those involving aircraft of only one contracting state 

if the event takes place over another contracting state (Art. 1). No 

draft convention exists yet on ATC liability, but this writer recornmends 

that auch a conv--ntion be mede applicable to negligent acta of A'IC by 

contree ting stF>tes involving da~ age to planes registered, and to surface 

damage, in other contracting states. 19 

Several countries agree that the time is opportune for a consoli

dated Convention
20 a Aerial Collisions and ATC Liability are not yet in 
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forma! conventions, and the Rome Convention is scheduled for revision. 

Dissa.tisfaction wi th the unsuccessful Rome Convention is, in fa.ct, a. major 

motivation in the United States proposai. It opened for ratification in 

1952, but only 18 states have ratified it,21 and the United States is 

not one of them. 

The air transport world has certainly cha.nged since 1952, providing 

striking economie, legal and technical arguments for those who urge re-

vision of the Rome Convention. The United States specifica.lly objecta 

to the principle of a.bsolute liability combined with low limita, the single 

forum clause, and the provision for financia.l security. The Convention 

mey not be prepa.red to deal wi th the technica.l problems of jet and sp ace 

22 
vehicles, and there are many minor irritia.tions such a.s the impossibi-

bili ty of making exceptions. Consequently, the United States hop es that 

these matters could be changed in a. consolida.ted air law convention. 2~ 

The Dutch delegation to the ICA 0 Legal Commi ttee expressed belief 

tha.t the Rome Convention sbould be given more time to prove its viability, 
24 

and opposed the U.S. proposai. It is true tha.t auch a consolidation 

would raise havoc with the Rome Convention, but it is believed that this 

Convention bas little chance of general adoption in its present form. 

How can the three subject matters of surface damage, a.eria.l colli-

sions, and ATC liability be consolidated? Tbere is a choice, Mr. Gomez-

Jara remarks, between a consolidated convention which regula.tes eve~ing 

according to one system of lia.bility, and on the other hand, grouping of 

the severa! subject matters under one "roof," but retaining different 

systems of liability. 25 

The history of legal regulation of surface damage shows that ab-

solute liability has persista.ntly been preferred by most states since 
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the first Rome Convention of 19)). The Aerial Collisions Draft Convention 

is based on a mixed system, using cl aimant 1 s ( operator 1 s) proof offaul t 

for liability of the other passengers. ATC Liability will most l~ely 

26 
be b.,sed on pro of of fau 1 t • 

The United States approves the 1 roof 11 concept, under which different 

liability systems could be adopted for different claimants. In view of 

existing hardened opinions maintained by governments regarding regulation 

of the three subject matters, that seems to be the only proposal which 

bas any possibility of success. 

One of the following arranRements would be sui table for a consoli-

dated convention from the U.S. point of view: l)absolute but limited 

liabili ty system for regulation of surface damage and aerial collisions 

passengers, 2) Presumed but limi ted liabili ty for surface damage and aerial 

collisions passengers, 3) absolute but limited liability for surface 

damage and presu'!led liabili ty for aerial collisions passengers. Under 

all three arrangements, there would be a choice of proving faul t combined 

with unlimited recovery. The United States is not willing to accept 

anything but a proof of fault system for regulation of tTC liability.
27 

Elimination of recourse actions is an important objective in the 

U.S. drive for a consolidated convention, which could regulate all claims 

. . t f . t b di . 28 . 11 1 . 1 ar~sl.ng ou o an acc~den y reet act~ons, that 1.s, a c a~ms cou d 

be brought in the sarne lawsuit, and the court would need only to look to 

one single convention for rules. Ideally, only one liability system 

should regulate recourse actions and the United States is interested in 

1 development of a system without limitation, in which recoveries would be 

based on proof of faul t, and damages apportbned in relation to the de

gree of faul t of the vario;s tort-feasors. •
29 

It is true that a consolidated convention would diminish the number 

of recourse actions, since the parties would be subject to the sarne rules 
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under one convention. But i t would not elimina.te recourse actions. 

For ex~nple, a passenger could sue for damages and recover from hia air 

carrier under the Warsa.w Convention. The carrier might in turn, in a 

recourse action against the ATC sgency, allege it to be at fault for the 

accident. And even inside the consolidated convention there would be 

room for recourse actions. For exa'llple, in the case of surface damage, 

the property owner would sue the air carrier in the state where the damage 

occurred; the air carrier 'llight then have to bring sepa.ra.te recourse action 

against the ATC agency in the state where the air treffic control origi-

nated, if the ATO refused to be sued abroad. 

These illustrations show that to eliminate recourse actions, 1) all 

the private air law conventions, Warsaw, Rome, Aerial Collisions and ATC 

would have to be consolidated, and 2) Parties would have to be.not only 

permi tted, but compelled, to bring all claims arising O·.•t of an accident be-

fore the same court in one lawsuit. 

The matter of bringing all claims in one court unveils a hurdle 

in the form of jurisdiction. It will be necessary to do more than to 

group the three subject matters and their different systems under one 

•root.• The Rome Convention has only permitted one forum, that of the 

place of damage. But regulation of ATO liability would limit actions 

against the A'IC agency to a different single forum, the state providing 

the ATC services.~0 There is only a small chance of reconciliation, and 

the possibility that an accident may involve surface damage in one state 

caused by ATC negligence originating in another state is apparent. The 

United States wou ld be wi lling to go as far as to permit adoption in the 

consolidated convention of the jurisdictional provision found in the 

Aerial Collisions Draft Convention, where actions may be brought 1 at the 

option of the p laintiff, bef ore a competent court of any contraçting 

state in which the collision occurred, or in which the defendant has his 
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domicile or principal place of business. • (Art. 14 ). But where A'IC lia-

bility suits are involved, the United States wants only the jurisdiction 

of the court of the contracting state which provides the concerned air 

'1 traffic control. The gap is not bridged as long as a possibili ty exista 

that a recourse ac ti on would have to be. brought separately in a a tate 

different from the one in which the direct action is brought. 

The greatest difficulty in the u.s. proposal for consolidation is 

that the biggest private air law convention, the Warsaw Convention, is 

omitted. 

A motivation ?or excluding the \'larsaw Convention is perhaps the 

thought that a naturel division exists between the contractual air law 

convention, Warsaw, and non-contractual subj ect matter a, Rome, Aerial 

Collisions and ATC. That is not the case. One need merely remind that 

in common law countri ::.:s, sui ts under the Warsaw Convention are in torts, 

not in contracta. 

It is also avident that if the Warsaw Convention is left out, then 

all claims arising from one accident will not be decided by the seme 

court in the same lawsuit. The great number of suite brought, and the 

large number of cases settled, under the Warsaw Convention, shows that it 

is the relationship between the air carrier and the passenger or shipper 

which is most likely to be tested in concurrence wi th surf ace damage, 

aerial collisions and A'IC-caused damage. 

Therefore, if a consolidation is to take place, it would be de

sirable, even necessary, to include the Warsaw Convention. But it is also 

clear that consolidation would be a tremendous task, and great fear of 

disturbing the one successful convention, the Warsaw, understandably exists. 32 

International private air law could easily suffer if the existing regu-

latio~ of the legAl relationship between the passengers and shippera, 

and the air carriers were disturbed. 
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Separate air law conventions have been prefexred in the past, 

based on the belief that the smaller the convention, the fewer the objec-

tions, and the ·nore the adherents. Al though this reasoning is not always 

true, i t seems to be sa in regard to the Warsaw ~o~onvention, which could 

easily become lesa successful if objectionable matters were attached. 

The United States discounts this arg:ument, by saying that in fact separate 

air law conventions necessi tate signing other air le.w conventions which 

m:\ght be involved in the sarne accident, and that therefore there is little 

benefit in spli tting up into separate conventions what naturally coheres 

into a large unified one.
3-'. However, the fact that states which have 

signed the Warsaw Convention have not generally found it necessary to adhere 

to the Rome Convention, tends to refute this argument. Guldiman adda 

that it could take decades to work out a consolidated convention, that 

the prospect of ratification decreases the more complex a convention 

becomes, and that a state which could accept the international regulation 

of two subject matters, but not a third, would be left out.?
4 

The strain of consolidation is illuminated by the fact that separate 

legal systems for the three different subject matters of surface damage, 

aerial collisions and ATC liability are found to be the only solution. 

Fear of a convention torn inside by conflicting systems of liability is 

expressed by Dr. de Rode-Versb.hoor)5 And the ICAO Legal Com::ittee does 

not seem preper'd to explore the variables, difficulties (and benefits) 

36 
of a . consolidation. In fact, the time does not seem to be ripe for 

consolidation even though the three subject matters are preaently flexible. 

The unanswered questions are too many. Might i t not be best to bring the 

\'iarsaw Convention within the consolidation? Might it be feasible to in-

elude traffic other than air transport in the convention, since the same 

navigation satellites wi 11 soon control both sea and air traffic??7 
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Although some decrease in recourse actions would result from the consoli

dation, that does not seem to provide a substantiel motivation to embark 

on the difficult task of housing different legal systems under one roof • 

The benefits do not outweigh the difficul ties of a consolidation. 

By the time a Convention on Air 'I'raffic Control Liabili ty has been 

developed, the ICAO Legal Com:ü ttee will be better prepared to assess the 

proposal for a consolidated convention • 
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O. GENERAL CONVENTION ON STATE RESPONSIBILI'l'I' 

Now that we have exhausted possible air law conventions within 

which ATO liabili ty might be included, we will turn our eyes away from 

the specialization and rest them on the scope of international law. Oould 

the general subject of state responsibility successfully include air traf-

fic control services? 

States have a legal responsibility to comply with their interna-

tional duties. They cannot unilaterally abolisb external responsibility 

the way domestic liabili ty to their own subj ects is avoided, through 

municipal law. International duty is breached if their own, and alien 

subjects within their territory, injure other states intentionally, mali-

ciously, or by culpable negligence. However stntes are not liable for 

injuries, acta or omissions by private persona against foreign states, 

if due diligence was exercised and failed as a preventative.?S 

Given this legal framework, states also have a responsibility for 

injury to aliena occurring inside the state, based not on a direct legal 

duty to the individual, but towards his home state. 

Mr. Guha Roy, in an original and penetrating article on the theory 

of state responsibility for injury to aliena explains that thevaditional 

reason for the theory is that 1 every State has a legal right of diploma-

tic protection of its nationale abroad, so much so that when one of them 

is injured in a foreign state, it is deemed ta be itself injured in 

;9 
the person of its national.' Roy 1s article is an attempt to discredit 

this theory, and he seeka support in other modern international law wri-

t
. 4o J.ng. 

The main attack, however, is not only on the theory of state re-

aponsibility for injury to aliena, but on general international law. Al-

though a rule of unity of interest between states and their nationale 
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abroad has developed by custom among European countries, where international 

law itself primarily developed, Roy argues that the newly emerging states 

have no obligation to accept this part of international law, because 

they never consented to i t. ln fact, the foundation of the lat~ of re-

sponsibility ia custom, and it is only binding among the states where it 
41 

developed and became adopted. It is not a part of international law. 

Roy believes that there is no relationship between the claim of 

the individual alien and that of the state acting on hia behalf. In his 

opinion, aliena should be left to seek redress under national laws on 

equal footing wi th ci tizens, Ali ens should not be gr anted a treatment of 

preference over the local ci tizens. His basic feeling is that when a 

person goes abroad to gain wealth, he must bear the risks involved,_ He 

may not be treated loc ally as he was treated at hcxne, but he must teke that 

chance. He should not be able to appeal to his own state if he suffers 

abroad. Local laws should apply. 

Although Roy professes that his opinion is that of the emerging 

nations directed against interference into their domestic affaira by 

foreign 1 imperialist1 states, it is in fact a nationalistic view, not 

oonducive to development of international relations. He fails to see 

that in modern international law the state responsibility theory exista 

not to impose the laws of the alien's state on emerging states, but 

to apply an international minimum standard ~ justice. This idea is 

not completely rejected by Roy, who admits that in case of 1 deplorably1 

low standards of justice, there may be proper cause for foreign inter-
42 

ference to protect the interests of their ci tizens • 

Interference by foreign states in case of an unreasonable departure 

from the international minimum standard of justice is, in fact, the back-

bone of the Harvard Draft Convention on International Responaibility of 

States for Injury to the Economie Interest of Aliena. 
4~ 
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The United Nations General Assembly in 195; asked the International 

Law Com~ission to codify the principle of international law on state 

44 
responsibility. Dr. F.V. Garcia-Amador was appointe:.rapporteur and sub-

mitted six reports on the subjeet,45 during 1956-61. Since the Harvard 

Research on International Law already had, in 1929, prepared a draft con-

vention on the Law of Responsibility of States for Damage Done in Their 
46 

'ferritory to the Person or Property of Foreigners, Dr. Yuen-li Liang, 

Secretary to the ILO,proposed in 1956 that the Harvard Law School update 

i ta dra.ft convention for the International Law Com:'ission. However, Har-

vard Law School decided to prepare a new draft convention which was sub-

sequently written by Professera Louis B. Sohn and R.R. Baxter, assisted 

b d . . tt 47 y an a Vlsory com~l ee. 

The Draft Convention would hold contracting states interna.tionally 

responsible, 

for an act or omission which under international law is wrong
ful, is at tribu ted to that state, and causes injury to an ali en. 
A state which is responsible for auch an act or omission bas 
a duty to make reparations therefore to the injured alien or 
an a.lien claiming through him, or to the sta.te entitle~to 
present a claim on behalf of the individual claima.nt. 

How does this pertain to international regulation of ATC liability? 

So far it is clear that it places the whole subject within a large inter-

national law framework, and no amendment would be needed to include our 

specifie aubject. But would this be sufficient? Have we not gone through 

great difficul-cy to list all the ways in which A'IC is different fr001 

other air law subjects? Have we not detailed i ta special functions, and 

studied its component parts, and composed complex descriptions? Can we 

suppose that a convention which never once mentions elr tra:f'f'ic control 

could possibly regulate the subject to any state's satisfaction? 

There are two ways of testing the proposition. The first is to 

a.pply our special key: Would its 1) scope, 2) definitions, ;) damages 

covered, 4) mannar of invokation, 5) jurisdiction, and 6) system of lia.-
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bility be compatible with ATC liability regulation? And secondly, we can 

ask if it in policy and in practice fille a necessary role in interna-

tional law~ 

The scope of the convention could scarcely be more inclusive or 

pertinent. The authors believe that 1 It is the purpose of the law of 

State responsibili ty to extend the protection of international law to 

those who travel or live abroad and to facilitate social and economie 

ties between states.•49 

'!he Draft Convention has a set of careful defini tians which would, 

in this wri ter 1 s opinion, caver compensable damages caused by A1C negli-

gence. An injurious act or omission is wrongful and actionable if it is 

done willfully without justification; or if in the absence of sufficient 

justification i t 1 creates an unreasonable risk of injury through a failure 

to exercise due care.• States may also act upon wrongful arrest and 

detention, lack of access to judicial or administrative authority, denial 

of fair hearing, adverse decision or judgernent, injury to property, taking 

of property, losa of ability to earn a living, violation and annulrnent 

and ~edification of contracta and concessions, 50 or if a treaty has been 

violated. 

Thinking in terme of ATC liability, we see that willful and negli-

gent acts by ATC towarda foreign air carriers fall well within the dreft 

convention. 51 

The means of invoking the convention could not be more simple. 

Any national of a member state injured in another ~1ember state in the WaY 

described in the cvnvention can recover. Corporations are specifically 

covered by t::e Harvard dra.ft, and bath natural and juristic persans are 

included within the definition of aliene (Art. 21). Art. 20 (2) (c) even 

permits a private alien stockhoder ta bring a claim for injury to his 

alien corporation if the corporation bas failed to defend his interests. 
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Where may the claim be brought? The alien himself must first 

exhaust local remedies (Art. 19-22) provided by the respondent state. 

After exhaustion of local remedies by the alien, he may have his state 

present his claim directly to the state which is alleged to be responsible; 

if not settled wi thin a reasonable time the claim may then be presented 

by the clabant state to an international tribunal which has jurisdiction 

over the subject matter and over the parties. The right of the indivi-

dual alien claimant to bring an action is suspended while his state pursues 

his claim (Art. 23-25). It should be noted that a state may not bring 

action on behalf of its national if he has no 1genuine link1 with the 

state, and in case of a corporation, if the controlling inter est of the 

corporation is vested in the state alleged to be responsible. This 

rule is applicable ta airline claimants who are under foreign control. 

If, for example, a U.S. airline is owned by Canadian interests and it suf-

fers injury by negligence of Canadien ATC, ~he airline cannat recover 
52 

through u.s. intervention. 

It certainly suite the A'IC subjeet matter that governments would only 

be sued in their national courts, or the International Court of Justice; 

never would a state-operated A'IC agency be sued in a foreign court. 

What system of liability would apply? The Draft Convention estab-

lishes fault liability without any limitation on damages. But in case 

of contributory nerligence by the alien, reparations can justifiably be 

denied (Art. 4). The kinds af torts so covered have been described. 

When A'l'C is provided contractually, Art. 12 of the Draft Convention 

is pertinent. It defines as being wrongful and actionable 1 the violation 

through an arbitrary action of the state of a contract or concession to 

which the central government of' that ste. te and an alien are parties. 1 
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Factors to be considered in deciding whether an 1 arbitrary action• esists, 

aret 

1) Whether there is a clear, diseriminatory departure from 
the terms of the contract or from the law f!OVerning the 
contract at the time of violation 

2) Whether there is a clear and discriminatory departure from 
the law of the party-state as the law existed at the time 
of contracting, if that is the proper law governing the 
con tract. 

~) Whether there ia an unreasonable departure from interna
tionally recoe;nized principles of goverrmental contracta. 

4) Whether the state has violated a trea~ 

In like fashion, annulments and modifications of contracta and conces-

sions are wrongful and actionable. 

When ATC is supplied by express or implied contract, there would 

be a remedy under the Draft Convention on State Responsibility wben the 

t t Amn b"t ·1 i 1 t t t t 1 Amn · 5~ s a e w ar 1 rarJ. y v o a es a con rac o supp y w servJ.ces. 

Not only contracta with states are protected by Art. 12, but con-

tracts between aliens and non-government parties are protected from 

annulling or modifying auch contracta to the disadvantage of the alien 

if there is clear, discrimina tory departure from the law of' the con-

tract, or if there is an unreasonable deviation from contra.ct principles 

generally recognized by the 1r1orld at large, or if there is a brea.ch of 

a treaty. This provision protects contracta for A'ro services between 

foreign airlines and private ATC opera.tors from involuntary change of the 

contraot by the goverrxnent. 

A time limi tatien on bringing clai!Ils is provided by the Draft 

Convention. nunrea.sona.ble" delay in presenting the claim will cause i t 

to be barred. 

The greatest disadvantage to including the subjeot of ATC liability 

within the Harvard Draft Convention is th at private AW operators would 

54 
not be specifie ally covered unless the:. r negligence were criminal. 
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'!be prima.ry intention of the Draft Convention is to regula te state, not 

individual, lia.bili ty. But si nee priva te opera tors provide a rainer and 

ùiminishing part of A'IC, and state liability for operation of state 

ATC is the central problem in regulation of ATC lia.bility, the Dra.ft 

Convention goes far in sui ting our subj ect matter. 

It would have the effect of separating ATC from matters now regu-

lated by private air law conventions. The liability of the air carrier 

or operator for transportation, now regulated by the Warsaw Convention; 

the air carrier 1 s or operator 1 s liabili ty for damage to the surface now 

re<YU lated by the Rome Convention; re,ru lation of liabili ty for damages ari-

sing out of collisions between aircraft, now the subject of a. draft con-

vent ion are areas which would not be regu lated by ad op ti on of the Draft 

Convention on State Responsibili ty. 

Addi tionally, states may become more involved in foreign li tige.-

tion if the Dr8ft Convention on State Responsibili'~y is adopted. They 

will more often than now be asked by their na.tionals to intervene on their 

behalf, and this they may find a nuisance. 

It also needs to be emphasized that states are not obligated by 

the Draft Convention to espouse the causes of nationals; that is, the 

sta.te might pursue a 8 public 11 policy to the detriment of the individual 

clai::na.nt. 

The benefits of the Dra.ft Convention on International Responsibility 

of States for Injuries to the Economie Interests of Aliena may be ennume-

ra.ted article by pertinent articlel 

1) Waiver of sovereign im::nunity (Art. 2) 1 Sovereign immuni ty is 
perh':tpB the grea test problem in regulation of ATC lia.bili ty. 
Under this Convention, the state could not plead auch a 
defense, and bar the cla.irna.nt. 

2) Negligent acta or omissions (Art. 3)& The Dreft Convention 
creates sta.te responsibili ty for negligence of state ATC. 
It is the simple solution of fault lia.bility without limi
tation on damages. 
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'' Arrest and detention of aliena (Art. 5)c Bath alien airline 
personnel and passengers are protected from ar bi trary acte 
by the state. 

4) Access to court or administrative authority {Art. 6)1 This 
provision eecures a basic and necessary civil right; it gets 
the claimant into court. 

5) Fair hearing before a court (Art. 7): An alien airline, pas
sanger, shipper, or other proper cl aimant is secured a fair 
trial. 

6) Adverse decisions and judgements (Art. 8): In case of dis
criminatory unjuet decisions or judgernents, the alien airline, 
passenger, shipper or other proper cl aimant is protected. 
His state Cqn intervene on his behalf to secure his rights 
under the national law of the responsent state, to secure 
correction if there is a major departure from justice as 
recognized in the world generally, or if a treaty right 
has been violated. 

7) Protection of property rights (Art. 9 and lO)a The Dratt 
Convention provides for recovery from deliberate and wrongful 
destruction of the airline 1s,passenger 1 s, or shipper 1 e 
property. (Also wrongful taking and deprivation of property 
is brought within the protection of the Draft Convention). 

8) Deprivation of means of livelihood (Art. ll)a Existing and 
established businesses, auch as airlines, maY not be undùly 
deprived of their existence without compensation. This 
benefi t illustrates the broad scope of the draft convention. 
It provides a much vlider regulation of air transport interests 
than does a convention on the limited area of ATC liability. 

9) Protection of contract rights (Art. 12): The Draft Cohvention 
protects both contract rights involved in ATC, as 1r1ell as 
other contract rights related to a.irline operation abroa.d. 

10) General duty to protect aliene (Art. 13): States have the 
duty to exercise due diligence in protecting a.liens. This 
of course includes foreign individuels as well as foreign 
corporations such as airlines. And not only must the state 
duly protect aliena from state-caused injury, but also from 
wrongful acta or omissions of non-governmental individua.ls. 
Although this protection is only from a0 ts which are cri
minai under state law, and froc acta which are generally 
considered crhdnal throughout the world, i t vtould shield 
the airline passengers, shippera and other proper claimants 
from cri~inal negligence by private ATC operators. 

The Dreft Convention also solves a present obstacle to recovery. 

Often astate demanda that ether states permit recovery in their courts 

to i ts ali ens bef ore i t will permit aliens to recovf:r under i ts laws.55 
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Adoption of the Convention on State Responsibili ty 'l'lOUld, in effect, 

eliminate the need for bilateral agreements granting reciprocal rights. 

Furthermore, the mere existence of a convention on state respon-

sibili ty to ali ens 'iiill make states much more likely to grant aliena, 

inc luding all proper A'IC cl aimants, fair recovery for economie injuries. 

Oonclusion56 

Elements of v,reat value to regulation of ATC liability exist in 

the Harvard Draft Convention on International Resp~nsibility of States 

for Injuries to the Economie Interest of Aliena. 

It lifts the problem of A'IC negligence out of the restricted specia. • 

lization of air law and places i t in the rip;ht international law per-

spective. 

It shows faith in the local court systems, by compelling the alien 

to exhaust local remedies before the 8onvention on State Responsibili~ 

coSJes into effect. 57 Instead of representing interference into another 

state 1 s activities, it strengthens national courts by giving them the 

dignity they should merit, by placing the alien on equal footing with 

citizens. 

It shows concern for an international minimum standard of justice. 

According to Art. 2, if the national regulation falls below a reasonable 

standard, the alien is entitled to preferentiel treatment. If, however, 

the national standard meets, or is better, than the minimum one provided 

in the Convention, that is the one which the alien will accept • 

It provides a proof of fault system with unlimited liability, 
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which suits our subject very we11. 

The writer urges that at the very least, the ICAO Legal Committee 

consult and study the Harvard Draft Convention before embarking on a 

special convention for A'ro liabili ty, or atternpting any of i ts other 

alternatives • 
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;8. Oppenheim, International Law, 8th Ed (1955) by Lauterpacht; at 
530-)43; )65-366. 

)9. Guha Roy, Is the Law of Responsibility of States for Injuries to 
&liens a Part of Universal Law? 55 Am. J. Int 1 1 L. 863 (1961) at 871. 

4o. Eg. Brierly, The Law of Nations, An Introduction to the Law of 
Peace, 5th Ed. (1955) at 218. 

41. Roy, ~.cit.supra note 38 at 883, 888. 

42. Id. at 889. 

43. The Harvard Draft \.ionvention on International Responsibili ty of 
States for Ia'ur to the Economie Interest of Aliena, Sohn and Baxter, 
55 Am. J. Int 1 1. L. 548 1961). It should be at once noted that the 
internati:Jnal m:i.nimum strmdard 0f· iustice is :~inutely stated in an 
attempted definition, Articles '- r:). 

44. u,N. General Assernbly Resolution No. 799 (VIII). This request 
was reiterated by G.A. Res. No. 1765 (XVII) 

45. U.N. International Law Corn., A/CN/96, 106, 111, 119, 125 and 
134. 

46. Prof. Edwin Ii. Borchard was principally responsibile for the 
draft which was submitted to the First Co,1ference on the Codification 
of International Law at the Hague, 19301 The Harvard Draft Convention on 
the Law of Responsibilit of States for Dam e Done in Their Territor to 
the Person or Property of oreigners, in 23 Am. J. Int 1. L., ~pee. Supp. 
1929. 

47. Sohn and Baxter, ~.cit.supra note 43 at 545-546. 

48. 1961 Harvard Draf't, gp_. c:~~. s': note 4; at Art. 1 (1). 

49. Sohn-Baxter, ~.cit.supra note 43 at 545. 

50· These acta are wrongful and actionable if they come within the 
definitions of the Draft Con. in Art. 5-12. 

51. See 1961 Harvard Draft Con. Art. 14. Compensable injuries 
include a) bodily or mental harm, b) losa sustained by an alien as the 
result of the death of another alien, c) deprivation of liberty, d) harm 
to reputation, e) destruction of, da"nage to or loss of property, f) de
privation of use or enioyment of property, g) deprivation of rneans of 
livelihood, h) loss or deprivation of enj oyment of riP:hts under a con
tract or concession, i) or loss or detriment against whioh the alien is 
specifically protected by treaty. 

52. On the other band, if an alien h~lds an interest in an airline 
from the respondent state, he may recover under the convention; for ex
ample, if a U.S. citizen holds an interest in a Canadien airline and that 
airline suffers in jury fro'!l C<Jnadian ATC, he may benefi t from the Con- · 
ven ti on. 
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5~. 1 pacta sunt servanda is undoubtedly the basic norm of any system 
of law dealing with agree~ents" writes Sohn and B~xter in their notes 
to Art. 12, but they state that this principle exists on auch a high 
level of abstraction that it does not help in construing concrete con
tract problems. 

54. The problem of security is thus eliminated. 

55. See u.s. Federal .i.ort Claims Act of 1946, 28 USCA 2502; Germany, 
Reichsbeamtenhaftunrsgesetz, para. 7 (Gesetz dber die Haftung des Reicha 
fdr s•ine Beamten, vom 22 ··•ai 1910). 

56. The final story of the Harvard Draf~ pon. has not yet been told, 
since the International Law Commission is still hard at work on codi
fication of international law relating to state resp·•nsibility. One of 
the aut ors, Prof. Sohn, in 1961 reported to the Commission on the Harvard 
Draft 6l)th meeting, see 56 Am.J. Int 1 1. L. 355 (1962). When the Com
mission1s original raworteur on State Responsibility, Dr. F.V. Garcia
Amador, 1eft, i t was decided in 1962 to re-evalua te the who le matter, 
and a subcommi ttee was created for this purpose. In 196~, the Subcorn-
mi ttee report was presented, United Nations ILC, A/ON. 4/152. The 
chairman of the ~ bcom-ni ttee, Prof. Ago, was appointed the new rappor
teur and we.s aslced to submit a preli-ninary report in 1965 (A/CN.4/SER; 
A/196), p.86). The contirued work of the J.nternational Law Commission, 
how~ver, does not detre.ct from the importanée of the Harvard Draft Con. 
the value of which is evident to the reader. It is part of the recog
nized slow process of codifying and forrninf interr:ational law. 

57. 1961 Harvard Draft Con. Art. 1 (2) \8\. -- ---
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: Pody 1r,fuich Pro- : LEGAL HECIT ME 
:,licles ATC Sernice . System of Liabilit~--~----. 
: : : : : : : : : : 
: Gov•t t Private: Int,'l : Gov 1t liahle as : non-con- : contract : Presumed : Limitatior : Is Secu- : Period of 
• . : Agenqr : a r>ri vat e party : tractual : : or absolute : of damages:: rit.y re- : Li mi ta, • . . : • t • : : liability . : qui. red of : t:i. ons . . . . 
: . .. : : s • • ~ .ATC'? \ . . . . -

Canada • Yes : Y es . No . Y es . Y es • :No • No . No • No : Notice . . . . . . . . 
within 7 

--~--

-_9-~S 

u.K. • Yes : Y es : Yes • Y es . Y es . Y es • No • No . No : 3-6 yrs. . . . . . • . 

Philioihes : Yes : No . No • No (2) • - . ...... • -- • - • . . . . . . . 
Australia : Yes : No . No : Y es : Y es : No . No t No • No : 3-6 yrs. . . . 

Spain : Yes : No • No • No (5) . Y es . No . Y es . No : No : 1 :.rr • . . . . . . 
u.s.A. : Yes : Y es • No t Yes (4) : Y es : No . No • No ( 3) : No : 2 yrs. . . . 
India • Yes : Y es • No . -- • Y es . No • No • No • No : 1 yr. . . . . .. . . .. 

Fed.RepurJlic 
of 0ennany ·- Yes : No • Y es • Yes (4) : Y es : No . ~io • No . No : 3 yrs. . . . . . . 

Y es No (.5) .. Y es . No . No : No . No : 4 yrs. 
France • Yes : No . : .. . . . 

• . 
[b) 

No Np • No : 1-10 ;;rrs. No No Y es Y es . : Switzerland : Yes • • : : : . . .. . 
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LEGAL REGI:ME 
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a :1rivate ryarty : tractna1 : : or a1~solute : 

1iabi1ity : 

Lim~tation 

of damages 
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Is Secu
ri t;{ re-

: : . . ----------
: quired cf 
_ ATC? ----=-- ---- --

Mexico : Yes . . Y es . . No 

-----· ·----- ----- ----
Be1giurn 

Eurocontro1 

R.eo. of s. 
Africa 

Jamaica 

. . 

. . 
Y es 

: Yes 

: Yes 

. . 
-. . 
. . 

Yes( 3) : 

No 

: 

. . 

v .1.es 

Y es 

.~v 

No : No 

: 

: 

: 

----------------------

Sweden : Yes No 1;:;::_. 

Brazil : Yes Y es No : : 

Y es : Y es No No 

--- --·--·---~---- ---- -----·- ~---·- ---·-· ----------·-

No (9) 

Y es 

Y es 

Y es 

No (10) 

Yes (11) 

. . 

: 

: 

: 

Y es 

Y es 

Y es 

Y es 

• '~es 
' 

. . 

: 

l~O 

No 

No 

No 

No 

. . 

: 

No 

No 

I~o 

No 

No 

. . 

. . 

No 

Fo 

No 

No 

No 
----- ---- -------

Japa.n : Yes 

A us tria : Yes No 

Pola rd : Yes : No 

No 

No 

: No 

.. . 

. . 

Yes ( 4) 

Yes (4) 

No (12) 

: Yes 

Y es 

: YüS 

: 

. . 
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No 

No 

No 

No 

No 

No 

: 

. . 

No 

No 

No 

. . 

No 

No 

No 

IJo 

No 

No 

No 

::o 

No 

No 

. . 

Perj_od of 
Limita
tions 

-----

: 2 yrs. 

: 

3 yrs. 

: 6 mo. 

1/2 : 5-7 vrs. 

: 3-20 '1rrs • 

3-10 yrs. 

3-10 yrs. 



e L : : 
• . . . 
:Body Which Pro- . LEGAL REG :UŒ . 
:vides ATC Service . System of L iabili ty . 
: . : .. . . . .. : : . . . . . . 
: Gov' t : Pri vate : Int 11 :: Gov 1 t lia1 le as : non-con- : contract : Presumed : Limitation : Is Secu- : od of 
: : : Agency : a ori ·v·ate narty : tractual : : or absolute : of damages : rity re- : Umita-. . . : . : : Ua>il.ity :: : quired of : tions . . . . .. . . : . .. : ATC? . . . . . . . ---

New Zealand . Y es .. No . No . Y es . . les ~ tJo . No . No : 2-6 yrs. . .. . . . . . . 

netherlands :: Y es J Y es Y es Y es No No No No : S yrs. . -'-es . . : : . . . . . . . . . 

Kenya .. No : No . Y es . Y es . Y es . No . No : No . No : 2 ;:rrs. . . . . . . . 
Tangan;vika-
Zanzi l'ar . No . No . Y es : Y es ! Y es . No . No . No . No : 1-2 yrs. . . . . . . . 

Trini ad 
Tobago . Y es . No . No . No ( 13) : Ne . Y es . No . No ! No : 4 yrs. . . . . . . . 

---~---- --

Denmark . Y es . No : Y es ! Y es . Y es . No : No : No : No : r. yrs • . . . . 
-· --- ---- --------

Argen tina : Y es . No . No . Yes ( 14) . -- . -- : -- : No . No : 1 yr. . . . . . . 
·-~·----------

ltaly • Y es . No .. No . Y es .. Y es . No . No . No : No : 2 yrs. . . . . . . . 
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Notes on Answers to !CAO Questionnaire 

1) The usual period of limitations is 6 years for both tort and contract 

except for actions regarding damages for personal injuries or death, 

in tort or in contract. 

2) Government immunity from suit applies; but the government may be 

sued for breach of contract and defendant may bring counter claims 

in a suit insti tuted by the government; the government may also de

cide to waive its immunity. 

3) Sorne states provide for limitation on wrongful death actions. 

4)If the injured person is a foreign national, reciprocity of recovery 

must exist.('o jury trial in the :rnited States.) 

5) Actions must be brought before special administrative tribunals. 

6) ATC Service is provided by Radio-Suisse S.A., which is government con

trolled. The Swiss Government is only liable if Radio-Suisse cannat 

pay damages. Radio-5d.sse is govcrnment control~.ed. 

7) Wi thin a year a.fter claimant becon es a:ware of the claim; at any rate, 

the claim must be brought wi thin 10 years a.fter the act happened • 

8) Private Aerodromes. But these are not open to international navigation 

9) The liability of the state is more restricted than that of a pri~ate 

pers on. 
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10) .As a rule, Sweden claims immunity. A.TC does not come within e.ny 

special legislation exempting it from immunity 

11) Privative court only. 

12) Sta.te mey be held liable if the act ie subj ect to penal or discip

linary action, or if compensation is consistent with principles of 

social co-existence. 

13) Claim can only be brought with fiat of Governor General 

14) But an adœi.nistrative claim must be brought bef ore judicial action 

can be initiated • 



• 
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II 

DRAFT CONVENTION ON THE INTERNATIONAL RESPONSIBILITY OF STATES 

FOR INJURilœ TO ALIENS • 

SECTION A 

GENERAL PRINCIPLES AND SCOPE 

ARTICLE 1 

(Basic Principles of State Respo~"bility) 

1. A State is internationally responsible for an act or omission which, 
under international law, is wrongful, is attributable to that State, and 
causes an injury to an alien. A State which is responsible for such an act 
or omission has a duty to make reparation therefor to the injured alien or an 
alien claiming through him, or to the State entitled to present a claim on 
behalf of the individual claimant. 

2. (a) An alien is entitled to present au international claim under this 
Convention only after he has exhausted th€ local remedies provided by the 
State against which the claim is made. 

(b) A State is entitled to present a claim under this Convention only 
on behalf of a person who is its national, and only if the local remedies and 
any special international remedies provided by the State against which the 
claim is made have been exhausted. 

ARTICLE 2 

(Primacy of International Law) 

1. The responsibility of a State under Article 1 is to be determined ac
cording to this Convention and international law, by application of the 
sources and subsidiary means set forth in paragraph 1 of Article 38 of the 
Statute of the International Court of Justice. 

2. A State cannot avoid international responsibility by invok.ing its 
municipal law. 

3. Nothing in this Convention shall adversely affect any right which an 
alien enjoys under the municipal law of the State against which the claim 
is made if that law is more favorable to him than this Convention. 

SECTION B 

. WRONGFUL ACTS AND OMISSIONS 

ARTICLE 3 

(Categories of Wrongful Acis and Omissions) 

1. An act or omission which is attributable to a State and causes an injury 
to an alien is '' wrongful, '' as the term is used in this Convention : . 

(a) if, without snfficient justification, it is intended to cause, or to 
facilita te the cau.sing of, injury; 

(b) if, without sufficient justification, it creates an unreasonable risk 
of injury through a failure to exercise due care; 

• Copyright, 1961, by the President and Fellows of Harvard College. Beprinted by 
their permilllion. 
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( c) if it is an act or omission defined in Articles 5 to 12; or 
( d) ü it violates a treaty. 

2. The wrongfulness of such an act or omission may be the result of the 
fact that the law of the State does not conform to international standards 
or of the fact that the law, although conforming to international standards, 
bas been misapplied. 

ARTICLE 4 

(Sufficiency of Justification) 

1. The imposition of punishment for the commission of a crime for whieh 
sueh punishment bas been provided by law is a '' sufficient justification'' 
within the meaning of sub-paragraph 1(a) of Article 3, except when the 
decision imposing the punishment is wrongful under Article 8. 

2. The aetual necessity of maintaining public order, health, or morality 
in accordance with Iaws enacted for that purpose is a "sufficient justifica
tion" within the meaning of sub-paragraphs 1 (a) and 1 (b) of Article 3, 
except when the measures taken against the injured alien elearly depart 
from the law of the respondent State or unreasonably depart from the 
principles of justice or the principles governing the action of the authorities 
of the State in the maintenance of public order, health, or morality recog
nized by the principal legal systems of the world. 

3. The valid exercise of belligerent or neutra! rights or duties under 
international law is a "sufficient justification" within the meaning of sub
paragraphs 1(a) and 1(b) of Article 3. 

4. The contributory fault of the injured alien, or his voluntary participa
tion in activities involving an unreasonable risk of injury, to the extent 
that such fault or voluntary participation bars the claim of a person 
under both the law of the respondent State and the principles recognized 
by the principal legal systems of the world, is a "sufficient justification" 
within the meaning of sub-paragraph 1 (b) of Article 3. 

5. In circumstances other than those enumerated in paragraphs 1 to 4 
of this Article, "sufficient justification" within the meaning of sub-para
graphs 1(a) and 1(b) of Article 3 exists only when the particular circum
stanees are recognized by the principal legal systems of the world as consti
tuting such justification. 

ARTICLE 5 

(Arrest and Detention) 

1. The arrest or detention of an alien is wrongful: 
(a) if it is a clear and discriminatory violation of the law of the arrest

ing or detaining State; 
(b) if the cause or manner of the arrest or detention unreasonably de

parts from the principles recognized by the principal legal systems of the 
world; 

( c) if the State does not have j urisdiction over the ali en ; or 
(d) if the arrest or detention otherwise involves a violation by the 

State of a treaty. 
2. The detention of an alien becomes wrongful after the State has failed : 

(a) to inform him promptly of the cause of his arrest or detention, 
or to inform him within a reasonable time after his arrest or detention of 
the specifie charges against him; 

(b) to grant him prompt access to a tribunal empowered both to de
tennine whether his arrest or detention is lawful and t.o order his release 
if the arrest or detention is determined to be unlawful; 

( c) to grant him a prompt trial; or 



550 THE AM.ERICAN JOURNAL OP INTERNATIONAL LAW [Vol. 55 

( d) to ensure that his trial and any appellate proceedings are not UD! 
duly prolonged. 

3. The mistreatment of an alien during his detention is wrongful. 

ARTICLE 6 

(Denial of Access to a Tribunal or an 
Administrative Authority) 

The deniai to an alien of the right to initiate, or to participate in, pro
ceedings in a tribunal or an administrative authority to determine his civil 
rights or obligations is wrongful: 

(a) if it is a clear and discriminatory violation of the law of the State 
denying su ch access ; 

(b) if it unreasonably departs from those rules of access to tribunals 
or administrative authorities which are recognized by the principal legal 
systems of the world; or 

( c) if it otherwise in volves a violation by the State of a treaty. 

ARTICLE 7 

(Denial of a Fair Hearing) 

The deniai to an alien by a tribunal or an administrative authority of a 
fair hearing in a proceeding involving the determination of his civil rights 
or obligations or of any criminal charges against him is wrongful if a 
decision or judgment is rendered against him or he is accorded an inade
quate recovery. In determining the fairness of any hearing, it is relevant 
to consider whether it was held before an independent tribunal and whether 
the alien was denied : 

(a) specifie information in advance of the hearing of any claim or 
charge against him ; 

(b) adequate time to prepare his case; 
( c) full opportunity to know the substance and source of any evidence 

against him and to contest its validity; 
( d) full opportunity to have compulsory process for obtaining wit

nesses and evidence; 
( e) full opportunity to have legal representation of his own choice; 
(f) free or assisted legal representation on the same basis as nationals 

of the State concerned or on the basis recognized by the principal legal 
systems of the world, whichever standard is higher; 

(g) the services of a competent interpreter during the proceedings if 
he cannot fully understand or speak the language used in the tribunal; 

(h) full opportunity to communicate with a representative of the gov
ernment of the State entitled to extend its diplomatie protection to him; 

(i) full opportunity to have such a representative present at any 
judicial or administrative proceeding in accordance with the rules of pro
cedure of the tribunal or administrative agency; 

(j) disposition of his case with reasonable dispatch at all stages of the 
proceedings; or 

(k) any other procedural right conferred by a treaty or recognized 
by the principal legal systems of the world. 

ARTICLE 8 
(Adverse Decis·ions and Judgm.ents) 

A decision or judgment of a tribunal or an administrative authority 
rendered in a proceeding involving the determination of the civil rights or 
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obligations of an allen or of any criminal charges against him, and either 
denying him recovery in whole or in part or granting recovery against 
him or imposing a penalty, whether civil or criminal, upon him is wrongful: 

(a) if it is a clear and discriminatory violation of the law of the State 
concerned; 

(b) if it unreasonably departs from the princip les of justice recognized 
by the principal legal systems of the world; or 

(c) if it otherwise involves a violation by the State of a treaty. 

ARTICLE 9 

(Destru ction of and Damage to Property) 

1. Deliberate destruction of or damage to the property of an alien is 
wrongful, unless it was requirerl by circumstances of urgent necessity not 
reasonably admitting of any other course of action. 

2. A destruction of the property of an alien resulting from the judgment 
of a competent tribunal or from the action of the competent authorities 
of the State in the maintenance of public order, health, or morality shall 
not be considered wrongful, provided there bas not been: 

(a) a clear and discriminatory violation of the law of the State con
cerned; 

(b) a violation of any provision of Articles 6 to 8 of this Convention; 
( c) an unreasonable departure from the princip les of justice recog

nized by the principal legal systems of the world; or 
( d ) an abuse of the powers specified ip this paragraph for the purpose 

of depriving an alien of bis property. 

EXPLANATORY NOTE 

Paragraph 1: The Convention distinguishes a destruction of property 
or the damaging of property from an uncompensated taking of property or 
the deprivation of the use or enjoyment of property. The present para
graph comprebends only physical injury to the p~operty through the de
liberate action of the State, as contrasted with those takings and inter
ferences with property which form the subject of Article 10. Destruction 
of property or damage to property which is the consequence of the negli
gence of an organ, agency, official, or employee of the government does not 
fall within this Article but is included within the scope of Article 3, dealing 
in general with categories of wrongful acts and omissions. Examples of 
destruction of or damage to property which would be wrongful under this 
Article would be : the deliberate burning by the police of a car owned by an 
allen; or pbysical damage to mercantile premises owned by an alien enter
prise resulting from the intentional acts of employees of the State, whether 
such persons were acting under orders of higher authority or on their own 
initiative but within the scope of their function. 

There is excepted from the scope of wrongful destruction of or damage 
to property such action as was required by circumstances of urgent neces
sity. The classic example of sncb destruction or damage is the tearing 
down of buildings in order to prevent the spread of fire. The destruction 
of property in actual combat operations during an international conflict 
or the destruction or damaging of property of an alien in order to interdict 
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its use by the enemy typify legitimate destruction of property in time of 
war. 

Paragraph 2: The delibera te destruction of property is justified if it is 
accomplished in pursuanee of the judgment of a competent tribunal or in 
exercise of the police powrr of the State and is not otherwise unlawful. 
The justification for destrnction of or damage to property which has been 
inserted in this Article is a more particular application of the justification 
to be found in paragraph 2 of Article 4. In Article 4, only mcasures which 
clearly depart from the law of the rcspondcnt State or which unreasonably 
depart from the principles of justice and of maintenance of public order, 
health, and morality gcuerally recognized by the principal legal systems 
of the world fall outsirle the scopc of the justification and restore acts or 
omissions to the category of wrongful acts or omissions. In paragraph 2 
of Article 9, the justification is also rendercd inapplicable if thcre bas been 
a violation of Article 6, 7, or 8 or an abuse of judicial authority or police 
powers for the purpose of depriving an alien of his property. In this 
last respect, the paragraph invokes the familiar concept of "abuse of 
rights. '' 

An exhaustive list coulù not be provided of the circnmstances under 
which deliberate destruction of or damage to the propcrty of an alien would 
not engage international rcsponsibility. A fcw examples may be provided 
by way of illustration : 

An alien coulù not complain if explosiYes or arros which were iu his 
possession in violation of thr law of the Statc concerned were destroyed by 
the police or by the military authorities, whether summarily or upon 
authorization by a court. It must be recognizt>d as altogrther proper that 
a tribunal should haYe the r)ower to order the destruction of buildings whieh 
have been condemned as no longer suitable for occupancy and have not been 
torn down by the owner. Sbould an alien be in possession of narcotics or 
liquor or apparatns for the manufacture or processing of tht>se goods, no 
objection could be raised to tbeir destruction if such action were required 
or autltorized by the law of the Statf'. A variety of othrr circumstancf'S 
can readily be envisaged in wbich it would be unwarrantcd to tie the bands 
of the authorities of the State and tu make it impossible for them to take 
measures to protect the public ordcr, ht>alth, and morality of its population. 

The justification of juJicial action or the protection of public order is not 
operative if other circumstances vitiatecl the force of what would otherwise 
be a justification. In the first place, the justification is inapplicable if the 
destruction or damage was clearly inconsistt>nt with the law of the State 
concerned and discriminated against an alien or aliens (sub-paragraph 
2(a)). The police 'vould not be justified in destroying stocks of certain 
goods illegally in the possession of an alicn if there were no authorization 
of such action un der the law of the State. Similarly, if the '' judgment of 
a competent tribunal" is the resnlt of a procedural deniai of justice or 
constitutes in itself a substantive deniai of justice, that judgment is not a 
sufficient justification for destruction of or damage to the property of an 
alien (sub-paragraph 2 ( b)). As in the case of the other wrongs dealt with 
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in this Section, an allegcd justification which drparts unreasonably from the "principles of justice recognizrcl by the principal legal systems of the wurlrl'' actnally con~Litntrs no justification at ail (sub-paragraph 2(c)). A Statt• could not dPf('nd the delibrrate destruction by State employees of the shc>!IS of alirm by invoki11g a law purporting to authorize such action. Finally .. ·uh-paragraph 2(d) forbiùs the abusiYe use of the powers of the State in ordc·r to bring about a couceal•'d takiug of the property of an alieu, forbid1l t> n, uni <;.-; com pcnsation lw paid, nudrr paragraph 2 of Article 10. Su<:h au abnsiYc Pmploymc·JJt of tht· rights of the State could, for example, h<' cc;ta.hlishrd if a t•1ll hri<l~(· O\Ynrrl by an alirn were to be dcstroyed on the ground that it \l'ib a hazard to navigation, allhough the river v.hich the bridrre spannrd \\'ils in [act not navigablr. An intention to deprive an alirn of his propprty mig-ht likrwisr be infrrred from the destruction of an alirn 's fado ry as a fin· hazanl whrn an a1ljoining huilding ovmeù by a n·ltiollal nf the ~tat•·. whiPh was in ,, ,.,.n wor..;•· cmulition, was allowerl to 
stanù. 

f)rmwu cs : Th1· fal·tor~ to b.· taken into a(·r.mn t in computing damages for ùr. truetwn of or Îllj'lry to propPrty within thr mranin~ of this Article are 
sd furth in Arti• le :n. 

AH'llf'LI: 10 
( 'l'akiny and Depriratinn of Use or E11.ioyt11C1tl of Propcrly) 

1. Thl' taking, undt'r the authority of the Statr, of any propcrty of a11 a lien, '>r of the use thPreof, is "'To11gful: (a J if it i~ not for a pnb lie pm·posr elearly recognized as sn eh hy a law of grneral appli<·ation in eff<·ct at the time of the taking, or (b) if it. i-; in Yiolation of a treaty. 2. The taking, UIHJ rr the autlwrity of the Statc , of any property of an alirn, or of thr usr th rrrof, for a public purpose clearly reco~nized as such hy a law of ge11eral applicati(m i11 riTect at the time of the taking is wron~ful if it is not ac("ompanird by prompt paywent of compensation in accordan1·e \Ti th the hi!!hPst of the followinf! stanJards: (a) r!llllprn.·ation ''hi ch is no lr:-s favorable th<m th at granted to nationals of ~ueh Statr; or (b) ju:t compe11satinn in tl•rms o( th!' (air market valur of the prop-erty or of the u~r thrrrof unaffrctr(l hy this ur othcr tal;ings or by condnet attributable to thr ~tate anù ÙPsigned to rleprr$S the valur of the proprrty in aiJtieipatiou of thr taking; or ( 1:) if no fair market value cxists, just comprnsat ion iu tPrms nf t hr fair ya]ue of such property or of the use then·of. l f a t1·eaty r(•quirc a sprcial standard ot: comprn'-ation, the compeusatiou shall bl' paid in ac~.:ordance with the treaty. 3. (a) A "takin~ of property '' inclndes not only an outright taking of propcrty but alsn any such unrrasonable interference with the use, rnjoymcnt., or disposa! of property as to justify an iuferrncc th;ü the ownrr tht>reof will not be ablr to usr, cnjoy, or dispose of the property within a reasonablE' periml uf time after thl' inccption of such intrrference. ( b) A "ta king of the use of property" iucludes not only an ontright taking of u1:1r but also any unreasonable intrrference '"ith the use or cnjoymPTit of property for a limitcd period of timP. 4. If propcrty is taken by a State in furthrrancr of a general program of r conomic and soeial rcform, the ju~t compensation rN!Uireù by this Articlt> may ùe pa id ovrr a reasnnahk period of years, proviùed that: 
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(a) the method and modalities of payment to aliens are no less favor
able thau th ose applicable to nationals; 

(b) a reasonable part of the compensation due is paid promptly; 
( c) bonds equal in fair market value to the remainder of the compensa

tion and bearing a reasonable rate of interest are given to the alien and the 
interest is paid promptly; and 

( d) the taking is not in violation of an express undertaking by the 
State in reliance on which the property was acquired or imported by the 
ali en. 

5. An uucompcnsated taking of property of an alien or a deprivation of 
the use or enjoyment of property of an alien which results from the execu
tion of the tax laws; from a general change in the value of currency; from 
the action of the competent authorities of the State in the maintenance of 
public ordcr, health, or morality; or from the val id exercise of belligerent 
rigbts; or is othrrwise incidental to the normal operation of the laws of the 
State shall not be collsidered wrongful, provided: 

(a) it is not a clear and discriminatory violation of the law of the 
State concerned; 

(b) it is not the result of a violation of any provision of Articles 6 to 
8 of this Convention; 

( c) it is not an unrcasonable depart ure from the principles of justice 
recognized by the principal legal systems of the world; and 

( d) it is not an abuse of the powrrs specified in this paragraph for 
the purpose of depriving an alien of his property. 

6. The compensation and interest required by this Article shall be paid 
in the manner specified in Article 39. 

7. The term "property" as used in this Convention comprises ali movable 
and immovable property, whether tangible or intangible, including indus
trial, literary, and artistic propcrty, as weil as rights and intrrests in any 
property. 

8. The rcsponsibility of a State for the annulment or nonperformance 
of a contract or concession is determined by Article 12. 

EXPLANATORY NOTE 

Definition of a taking un der the authO?·ity of the State: A "takiug" may 
be either a taking of title or a taking only of the use of property. Premises 
required by the government of a State may be secured through a complete 
taking by way of expropriation or of eminent domain. Alternatively, a 
government desiring merdy temporary utilization of the premises may 
demand the use of the property against the payment of rentai and with 
the understanding that the property will br restored to the owner upon 
the complction of the government's use. Persona! property or movables 
are likewise susceptible of either permanent appropriation or a temporary 
taking of use, subject of course to the compensation rcquired by this Article. 

A "ta king" may be accomplished through, inter alia, enforcement of 
legislation or an executive decree, the taking of an administrative measure, 
or a failure to take an administrative measure. 

The expression "un der the authority of the State" bas reference to the 
fact that the taking may be effected directly by officiais or employees of the 
State or by the acts of private persons acting under authority conferred 
upon them by the law of that State, e.g., iu case of expropriation of property 
for a private school. 
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Indirect "takings of proprrty'' through interference with itc;; use are 

dealt with in paragraph 3 of this Article ( q.v.). It may me rely be observed 

at this point that, depending upon the circumstances, an unreasonable 

interference with the use, enjoyment, or disposai of property may consti

tute eitl1er a "taking of property" or a "taking of the use of property" 

as those concepts are cmployed in paragraphs 1 and 2. 

The criteria of u•ronofulness: Ail legal systems recognize that there are 

various circunu;tances under which it is lC'gitimatc for the Statc to obtain 

property from a private person against the will of that individual. In 

most legal systems this compulsory acqui~ition of property, whether the 

process be referred to as eminent domain, requisition, preemption, ex

propriation, or nationalization, entails an obligation to pay at !east sorne 

compensation to the person from whom it was taken. Since this power to 

take property is regarded as a right of the State, the Statc commits uo wrong 

thercby, providcd it acts in eonformity with the governing rulcs of munici

pal law. The most important requin·ment nornutll:r laid upon the State 

is the payment of compPnsatiorL If that compensation is made available, 

110 clairu by the former ow11cr of the property for its restoration in kind cau 

be entertained . 

In light of the general recognition in municipal legal systems of a govcrn

ment's power of compulsory acquisition of property, international law 

similarly recognizes the power of a State to takc the property of an alien

but subjcct to severa! important limitations. The first of these is an obliga

tion to pay compensation for the property taken, subject to certain excep

tions analogons to thosc of municipal law whirh are detailed in paragraph 5 

of this Article. On the assumption that ali other requirements of law have 

been ruet, the tak.ing of title to or the use of property of an alien becomes 

'vrongful only if the neccs~ary compensation is not paid. 'l'he essence of 

the wrong is accordingly 110t a taking of property but an uncompensated 

taking of property. The appropriate remedy is therefore the payment 

of damages. 

The other general limitation imposed by intcmational law on the taking 

of property of aliens is that the taking must be for a "public purpose." 

Within municipal legal sy~tems, the significance of a public purposc varies 

greatly, and in many countrit>s the term bas ncwr been defined with any 

degree of preci~ion . Eveu in the economically and politically most con

servative countries of the world, recognition is givcn to the public purpose 

served by compulsory acquisition of property by the State for transfer to 

another private person who is regarded as being able to make a socially 

more producti\·e use of the property thau its former owner. It is not 

without significanee that what constitutes a "public purpose" has rarely 

been discussed by international tribuuals and that in no case has property 

been ordered restored to its former owner beeause the taking was con

sidered to be for other than a public purpose. This unwillingness to im

pose an international standard of public pm·pose must be taken as reflect

ing great hesitancy upon the p81't of tribunals and of States adjusting claims 

through diplomatie settlement to embark upon a survey of what the public 
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needs of a nation are and how these may best be satisficd. In view of the 
fact that there is no preceùcnt-although ronsidt:'rable doctrine-in favor 
of the rt:'stitution in ki nd of propPrty which has not been takt:'n for a ''pub
lic purposc," it is only with sorne hesitation that reference has becn made 
to the coHecpt in this Com·ention. Because the nrbal formula has so 
often been employrd, it was considrred unwisc to omit it at this point, 
empty though it may be of any opcrativc legal content. The expression 
"public pm· pose" is qualified by the words "cleal'ly recognizcd as such by 
a law of general application in effect at the time of the taking" in order 
to preclude ad hoc determinations of public purpose by govrrnment officiais 
acting without any E'Xpress anthority in law. The rffect of sub-paragraph 
l(a) of this Articlr is thus to requin• th1• arti<:ulation of the public purpose 
to be served by a taking bcforc it is a<:tually undertakeu. 

The only category of cases in which takings of propcrty have been helù 
to be "wrongful" whethcr or not comprusation was paicl and in which 
the restit11tion in kinù of the property has b<•en required by tribunal.s are 
those in which thcre bas bcen a ùolation of a treaty. The landmark case 
is the Case conccrning the ./1'actory at Chwzâw (Claim for Indemnity), 
P.C.I.J., Ser. A, 1\o. 17 at 47-48 ( Hl~tl ), in which restitution was held, 
ceteris par-ibus, to be the appropriate remedy for thr violation of a treaty 
forbidding the tRking of certain types of prOp(' rty. Change in the situa
tion of thr propcrty which hari bren takcu '''t• re, ho,,·ever, considcred to 
prrclude its rc:tomtion iu kind. Tt mnst be home iu mincl that the ap
plicable treaty, the German-Polish l'oun·ntion concPrning Uppt•r tlilesia, 
expressly author·ized exproprintion of propcrty under err-tain ctcfined cir
cumstanccs anù completPly exduùed the rxpr·opriatiun, evrn against 
compP-nsation, of othrr properties, th r· "liquidation'' of whieh was fur
hidden. ~\ lthough the property was not rrstored in ki nd in this case, the re 
haYe berna substantial n11mbrr of cases iu which property has been restorcd 
in kind to thr righlful owncr by n .. a~on of its having ùeeu taken by a 
ùclligerent in violation o[ the treaties regarding th· eonduct of >varfare. 
llaviug regard to the fact tltat thcre is precedent for the rcsturation of 
property whieh has bt'('ll taken in violatiou of treaty, it lws brt'n tbought 
appropria te to eharadPrizr su ch takings as '' wrongful'' in the sense that 
the payment of conqwnsation will not legitimatize the taking. 

'l'his Artic·le tllns r<'<'O;.!llÎzrs thn'r> types of takin;::{s of propcdy as un
lawful: (1) th ose wl1 ieh are uncompen~ated ; (~) thosc <•ITt><:tcù otht:'r than 
for a public purpose, ewn if emnpcnsation is paid; and un those effected 
in violation of tr1' aty, e\'('n if <·umpt:'nsation is paid. The remrùirs pro
vided are, howe\'er, ditferent. In the first instance, damages arE> the propcr 
rcparatioH for the talcing which has hern maùe wrongful by the failure to 
pay compensation . f11 the other two easrs, restitution is the ordinary 
rerueùy. The typts of takings are accordingly dealt with in different 
paragraphs of this Artiele. 

Parayra.ph 1: As cxplainecl above, this paragraph dcals with takings of 
property which are wrongful even if compensation is paid. Paragraph 1 
of Article 32 dcmands that if the taking violates this paragraph, the 
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property be restored to the owner whenever possible and damages paid for the use of the property. If the owner is tendered compensation for the property taken, he is um1 r no obligation to accept it; if he ùoes acecpt it, he may be considered to have waived his c1aim to restitntion of the 
property. 

Paragraph 2: The view bas not been accepted in this Convention that adverse economie circumstances or a strong national policy may in international law justify the taking of propet·ty without compensation. To make the duty to eompensate contingl'nt upon such factors would pose insuperable difficulties. If the question of justification for a taking without compensation were to be left to the detPrmination of the State which had taken the property, that State would always be in a position to fitHl a valid national need for the seizurc of the property and an equally good r eason why no compensation should be paid. If, on the other band, international law were to require compensation in sorne cases but not in others, it would be necessary to take account of the internat financial and econuntic problems of the nation taking the property and its purpose in taking the property. Not only would it be difficult to formulate any international . tandards on this point, but, even if such standards were available, an intemational tribunal would also have great difficulty in determining whether the economie circumstances of the nation concerned were such as to permit the payment of the rcquisite compensation. 
A rule requiring the paymPnt of compensation under all circumstanccs has the positive benefit of stimulating international trade and investment by affording protection to the busine.;;s activities of aliens in foreign eountries. It wonld be inequitable that a government should at one and the same time seek the economie benefits which foreign trade and investment carry with them, and at the same time call for the adoption of a rule placing such foreign aetivitit's at the mercy of the very goverument which seeks this economie assistame. .In tcrms of social justice, the taking of the property of aliens may create greater hardships to the aliens whose property it is th an Jt brinç:~ benefits to the State seizing the property. The events of two World Wars have demonstrated in a tragic fashion that a man may be as eftectively killed by depriving him of his property as he can by his being execnted. Finally, the provision of compensation to aliens whose property is taken is consistent with that special protection which is given to aliens, even in cases where such protection may place aliens in a privileged position vis-à-vis the nationals of the State concerncd. Account bas, however, been taken of the special economie needs of the State for the l imiteù pur pose of allowing de ferment of compensation un der the terms and conditions set forth in paragraph 4. That paragraph does not, it must he emphasized, in any way reduce the t otal amouut of the 

compensation whicb must be paid. 
Sub-paragrapb 2 (a) is intt>nded to establish as a minimum a principle of non-discrimination betwecn alieus and nationals in compensating aliens for property which bas been taken The succeeùing sub-paragraph 2(b) points, consistently with Article !2, to the existence of an international 
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standard. Th i:s standard is based on the concc·pt of the "fair market 

value.'' The TJOssibility exists, of course, that the "fair market val ne" of 

the particular property may ha\·e been depressecl by anticipation of the 

taking or conversely that the prospl'Ct of a takiug hy rminent ùomain ruay 

actnally enhanee the value of prvperty. It is requircd that "fair market 

value" be established indci)eJHlently of th<·se iuflncn<·<·. . AState thus cau

uot profit from a ~radual and well-publicized program of uationalization 

which dt>presses rhr value of al! prop 'rty whiclt may be subjected to that 

uationaliza ti ou . 

Property owJI<'Ù by au alit>n may b<' of a distinttive eharacter or of a 

highly spccialized nature for \Yhieh no market value in the eonutry or area 

concerncd can be rstahli!:>hed. The valur of the sole railruad in an under

developed eouutry could not be detcrmined on the basis uf the priee it would 

eommand on the market, since no markt't for sueh enterprises 'vould in ail 

likelihood cxist within th at eoun try. The standard of "fair value" iu

corporated in sub-paragraph ~ l c) allows su me latitude in determiniug 

what would be an cquitablr priee for the propcrty taken. 

Aecount has also been tahn of the possihili ty that a treaty may pre

scribe a special standard of compensation, which may be eitht>r higher or 

lowcr than that required by snb-paragraphs 2(a), 2(b), and 2(c). 'l'hat a 

trcaty may prcscribc a lower mrasure of compt•nsation thau is otherwise 

providcd by this Article is spc<·ifically tak n into aecon11t in Articlr 25, 

dealiug witlt th~· "'·aiwr. compron1i~e. or srttlem(·ut of elaims by States. 

~nbjrct to the special exception dcalt with in paragraph 4, the require

ment of "prompt'' compensation does not necrssarily cal! for payment in 

achanec but does rcquirc that corupt>nsation bl' paid within a reasonablc 

pcriod of ti me a ft er the taking. Vagnt> assurancrs at the ti me of the 

taking of proprrty to the effect that cornpl'nsation will be paid in the 

f 11 tu l'l' az·c insufTicicn t i C action is not ta ken w i th i11 <1 f'(•asoHahlc ti me 

therl'af'tcr to grant that compensation. Whik no barri and fast rule may 

be laid down, the passage of severa] months after the taking without the 

furnishing by the State of any real indication that eo111pcnsation woulù 

shortly be forthcoming would raisc scrious donbt that the !)tate intended 

to make prompt compensation at aiL Except for the special case taken up 

in the next paragz·aph, compensation may not lw dcfrrrf'd or paid in install

ments other than with the express assent, frccly givrn, of the injured alien. 

~othing in this Articlf' is intrnd('d to prrdudr tl1r compromisP of claims 

for the taking of proprrty, providPd such compromise is not effected 

through duress, as long as the condition!i stipulated in Articles 22 and 24 

are complicd with. 

Paragraph 3: A State which is desirons not to snbject itself to liability 

to pay compensation for property of an alien wbich it wishcs to secure may 

attempt to accomplish by indiredion what it cannot for .financial reasons 

do dircctly. Therc are a varirty of mcthods by which an alien natural or 

juridical person may have thr use or enjoyrucnt of his property limited 

by State action, even to the extent of the State 's forcing the alien to dispose 

of his property at a priee rcpresenting only a fraction of what its value 
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would be bad not the alien 's use of it been subjected to interference by the 
State. 

The measures which a State might employ for this purpose are of infinite 
variety. A State may make it impossible for an alien to operate a factory 
which he owns by blocking the entrances on the professed ground of main
taining arder. It may, through its labor legislation and labor courts, de
signedly set the wages of local employees of the enterprise at a prohibitively 
high level. If technical personnel are needed from outside the country, 
entry visas may be denied them. Esscntial replacement parts or machinery 
may be refused entrance, or allocations of foreign exchange may deliberately 
be denied with the pm·pose of making it impossible to import the requisite 
machinery. Any one of these measures, if doue with the requisite intent 
and if not justified under paragraph 5, could make it impossible for the 
alien owner to use or cnjoy his property. More direct interferences may 
also be imagined. The alien may simply be forbidden to employ a certain 
portion of a building which he occupies, either on a wholly arbitrary basis 
or on the authority of sorne asserted requirement of the local law. A gov
ernment, while leaving ownership of an enterprise in the alien owuer, might 
appoint conservators, managers, or inspectors who might interfere with the 
free use by the alien of its premises and its facilities. Or, simply by for
bidding an alien to sell his property, a government could effectively deprive 
that property of its value. 

Whether an interference with the use, enjoyment, or disposai of prop
erty constitutes a "taking" or a "taking of use" will be dependent upon 
the duration of the interference. Although a restriction on the use of 
property may purport to be temporary, there obviously cornes a stage at 
which an objective observer would conclude that tbere is no immediate 
prospect that the owner will be able to resume the enjoyment of his prop
erty. Considerable latitude has been left to the adjudicator of the claim 
to determine what period of interference is unreasonable and when the 
taking therefore ceases to be trmporary. 

The unreasonableness of an interference with the use, enjoyment, or 
disposai of property must be determined in conformity with the general 
principles of law recognized by the principal legal systems of the world. 
:r-vo attempt bas been made to particularize on the expression used in the 
text, since the matter seems one best worked out by international tribunals. 
It would be open to such a tribunal to take account of the justifications re
ferred to in paragraph 5 of this Article as a basis for proceeding by analogy 
to a definition of reasonableness in the context of interferences with the 
use of property. 

Paragraph 4: A certain economie and legal circularity is frequently 
found in the nationalization or expropriation of property in furtherance of 
a ''general program of economie and social reform. '' A State may consider 
it desirable to resort to these measures because of the poverty of its 
treasury, the demands of its internai economy, or an adverse balance of 
payments. These very circumstances make it impossible for the State to 
pay prompt compensation undP-r the standards laid down in paragraph 2 of 
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this Article. The State is then faced with the dilernma of a possible break
down of its economy, which, in its view, only a program of State ownership 
can cure, or the assumption of an overwhelming financial burden, which it 
cannot possibly discharge, in making payment for the property so na
tionalized. There seems to be no alternative but to adopt a via media, 
which will in time afford compensation to the aggrieved alien without im
posing upon the State a financial burden which might lead it into bank
ruptcy. In the practice of States, deferred compensation for the nation
alization of large segments of the economy of a country is not without its 
precedents. 

The present paragraph looks to such nationalizations as are directed to 
land reform, to the taking of industry in general or certain types of in
dustry into State control, and to other takings which are not limited in 
scope or specialized in nature. Payments may under these circumstances 
be made in interest-bearing bonds, which must be promptly tendered to 
the injured alien. The requisite rate of interest would normally be no less 
than that stipulated for unpaid damages and compensation under Article 
38. Should the nationalizing State default on the payment of interest, the 
entire amount of compensation then remaining unpaid for the taking of 
the property would become due and payable. The privilege to defer pay
ment exista only so long as interest is paid promptly. Should the bonds 
not be paid at maturity, the State would be r esponsible under Article 12 
for the non-payment of its debt. The deferment of compensation is not a 
complete one, since a reasonable part of the compensation must be paid 
promptly, as stipulated in sub-paragraph 4 (b). This might be expected, 
if the practice of States is accepted as a guide, to be a flat sum which would 
be paid to each and every injured person or person claiming through him, 
rather than a percentage of the total arnount due. The purpose of such 
partial prompt compensation is in particular to protect those aliens of 
limited wealth who might otherwise be left destitute by the taking of ail of 
their property within the territory of the respondent State. The govern
ing principle should necessarily be that an alien must be afforded prompt 
compensation to the extent of his needs and should not be forced to accept 
ali of his compensation in the form of evidences of debt, even though in
terest-bearing, which look to payment at sorne date in the future. 

Sub-paragraph 4 (a) requires that the "method" and "modalities" of 
payment to allens not be less favorable than those to nationals. This re
quirement reflects the normal rule of non-discrimination between aliens 
and nationals. In addition to meeting the international standards here 
prescribed, the State must furnish the alien part compensation and, for the 
remainder of the compensation, bonds which, as to amount, interest, terms, 
and so forth, are at least as favorable as those granted to its nationals. 

Sub-paragraph 4( d) treats of the special situation in which the re
spondent State bas induced reliance on its promise that it would not take 
the property in question, whether by way of nationalization, expropriation, 
confiscation, eminent domain, or otherwise. The undertaking may have 
been given by treaty or other international agreement, by a contract or 
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concession with an alien, by the terms of a municipal law which gave a 

guarantee against taking for a specified period of time, or by sorne other 

form of assurance given the alie11, whether or not for a countervailing 

benefit. A State cannot be allowed to take affirmative measures to induce 

the acquisition or importation of property by an alien, only to take the 

property against deferred compensation once it bas been brought into 

existence by the alicn. Not only is the alien depriveJ of the property which 

he was justifiably induced to aequire but he is also, dcspite assurances to the 

contrary, put in tLe position of having to make a forced Joan to the govern

ment of the respondent State. 

Paragra.ph 5: \Vere paragraphs 1 and 2 of this Article not to be qualified 

by the preserlt paragraph, a State would be denied the means of depriving 

an alien of property, without compensation, under circumstances which are 

universally recognized as properly calling for such action. Under Article 

3, "sufficieut justification" may exruse an otherwise wrongful act or omis

sion whieh is negligent or intentional. That Article is, on the other band, 

so drafted that snfficiency of justification is not to be read as a qualification 

on Articles 5 through 12. What constitutes "sufficient justification" for 

depriving an :dien of his property must accordingly be found within the 

confines of thr prrsent Article alonr. 

It is recognizrd , in the first plare, that the incidence of taxation may 

depriYe an alien of sorne of his assets and t.hat a failure to pay taxes may 

lead to thr seizme of the alien 's property. A revaluation of the currency 

of a particular State, if not adoptrd in a mannpr which discriminates against 

aliens individually or colleètiYely, may deprive an alien of a portion of 

his economie wealth, but the mPasure is not on that account wrongful. As 

examples of the taking or ùepriYation of property of an alien arising out 

of the action of the eompetPnt anthorities of the State in the maintenance 

of public order, LealtL, and morality may be mentioned the confiscation of 

goods whieh hav{~ been smuggled into a country and the seizure of sueh 

articles as narcotics, liquor, obscene materials, firearms, and gambling de

vices which are unlawfully in a person 's possession. 

Without wishiug to pass a final judgment ou the obligation of a bel

ligereut to return to its opponent property which has bPen seized during 

hostilities under legislation dealing with trading with the enemy, para

graph 5 recognizes that therc is no obligation to pay compensation for such 

property to the extent that it:; retention is consistent with international law. 

Less controversial is the authority of aState to retain, without the nccessity 

of making compensation, not only enemy ships but also neutra! vcssels and 

property which have been condemned in prize on account of breach of 

blockade, carriage of contraband, and unneutral service. 'rhe legality of 

such takings of property would be determined aceording to cnstomary inter

national law and the treaties bcaring upon naval warfare. 

By a taking or deprivation of property which is "otherwise incidcntal to 

the normal oprration of the laws of the State" is meant the carrying out of 

a judgmcnt of a court in a civil case or a fine or penalty in criminal pro

ceedings. 
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None of the foregoing conduct can be characterized as a wrongful taking 
of property unless any one of the elements listeù in sub-paragraphs 5(a) 
through 5(d) is present. 

As already mentioned in connection with other Articles, failure of the 
authorities of a State to comply with the law of that 11atio11 will engage the 
responsibility of the State if injury is thereùy caused to a11 alien. Por 
the purposes of sub-paragraph 5 (a), as in other co11texts, the violation of 
the law of the State must be a ch•ar and discriminatory one before the 
justifications listed in the body of paragraph 5 !ose their force. 

Sub-paragraph 5(b) demands that the taking of property not be the con
sequence of a deniai of justice undrr Articles 6 to 8 of the Convention; 
such a taking would be wrongful, by rcason of being proscribcd by t.hose 
Articles, even in the absence of the present sub-paragraph. 

National law must, according to sub-paragraph 5(c), conform to an 
international standard with respect to uncompensated takings. 

Finally, sub-paragraph 5(d) requircs that the judicial, fiscal, and police 
powcrs of the State not be uscd to cloak an uncompensated seizure of an 
allen 's property. This sub-paragraph would preclude taxes raised to 
confiscatory levels from being u:;ed as means of sccuring the property of 
an alien without paying him for it. A Statc would likewise act wrongfully 
if it prescribed an uuattainably high standard of conduct for ali ens ( e.g., 
in the compensation and benefits it accordrd to their employees) and then, 
pursuant to the same law, seizcd the property of those aliens as a penalty 
for their wrongful conduct. The sudden imposition of a requirement that 
large numbers of the employees and dircctors of alien companics consist 
of nationals, subjcct to for fei turc of the company 's assets as a criminal 
penalty for noncompliance, would be a fwther example of the type of 
conduct which this final caveat is designed to foreclose. 

Paragraph 6': 'l'his paragraph is me rely a cross-refrrence to Article 39, 
dealing with the form in which both damages and compensation are to be 
paid. Its purposc is to ensure the paymcnt of effectin compensation, i.e., 
compensation in a currcncy which the claimant can freely use and at an 
excbange rate which is most favorable to him. 

It is improper that compensation which bas been promptly paid should 
immediately be frozen by foreign exchange laws which prcclude the removal 
of the compensation from the State granting it. Account bas been taken 
of the fact that property or the proceeds of the sale thereof, which could 
not under existing laws and regulations have becn transferred abroad, may 
through a taking by the Statc acquire a transferable cbaracter. Undcr the 
generality of circumstanccs, however, it is considered that the giving of 
transferable character to compensation of this nature is the only effective 
manner of giving redress to the owner of the propcrty. To this general 
principle an exception is made under Article :39. By the terms of that 
Article, for reasons explained in the Exp!anatory Note thereto, damages or 
compensation for the taking of property payable to a natural person \vho 
bad his habitua! residence in the territory of the respondent State for an 
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extended period of iime may be paid in the cnrrency of the State taking 
the propcrty. 

Paragraph 7: ThC' term "propcrty" as used not only in this Article but 
elsewhere in this Conwntion, i~ to be interpreted in a broaù sense as com
prising ail movabl<' and immovable property (or personalty and realty in 
the langrtage of Anglo-Amrrican law), whether tangible or intangible, in
cluding industrial, litrrary, antl artistic property, as well as all right.'l or 
interests, whether legal or equitable, in any kind of property. (Cf. Treaty 
of P eace with Ttaly, signed at Paris, FL'h. 10, l!J47, artic le 78(9 ) (c), 49 
U.N.T.B. lô3. Gl Stat. 1240, 'l' .I.A.S. No. 1648.) The term "property" 
does not include for 11wsc pUt·poses, a "means of livelihood," whieh is dealt 
with in Article 11. or \'Ontrad<; or corH!Pssions, which, as pointcd out in 
paragraph c of this ,\rticlc, for-rn th r subjt>r.t of Articlr. 12. It may be 
noted that the bcnrficial intcrrst of an alien sharehnlder in the property 
of a corporation in whic·h h,... holds an intcrest is protectcr1 thl'ough the 
mr dium of suh-para;;raph 2 ( c) of Article 20 which, rutder certain spccificd 
conditions, f!ives to that alirn the right to prosecute a claim for an injury 
to the juristic person in wlri ch h<:' holds an interest. 

Sorne interest::; in proprrty will obYionsly be too rrmote to he deserving 
of the prntertinn of thi:; Article. This <pw~lion of what s<n-t of interest is 
so rcmotc, un certain, or· contingent a-. not to t:Onstitute "property '' within 
the meaning- of this Artiele mnst be leCt to judieial rlrtcrmiuatiun, for it 
would bP impossible to <1raw a11y pr·L•~.: i sc lint' of ùcmar(·atiun for the pur
poses of this C'onwnt ion. 

It bas becn considrreù Hnn el'essar.r to 11sr th 1~ tPrm "acquired rights" in 
this Convention, iu virw of the broad <kfinition giwn to property aucl the 
separatc provisions of the Convention r<'latin~ to the destruction of prop
erty, depriYation of 1ueans of liYPiih oocl, and violation of contracts and 
concessions. There do not appear to be any "aequired rights" recognized 
by international law \Yhiclt tlo not fall \\·itllin Articles 9 to 12. On the othcr 
hand, since each of H1 P <·ategoriPs of wrongful acts anù omissions dealt 
with in tbose Articlrs is trc&tl·rl somewhat tlifferently untli' l" positiYe interna
tional law, it woulcl he incorrect to treat ail of thrm uniforrnly as violations 
of "acquired rights." 

Paraumph 8 : The r~'asons why atrnulur cnt and tlonpcrforrnauce of con
tracts and concessions hase been treatrd separately from takings of pt·op
erty are set forth in the Explanatory Note to thflt Article. 

Damages: The factors to be taken into account in computing damages for 
the uncompensated takinf! of property and for deprivation of the use or 
enjoyment of property arP dealt with in Article 32. 

ARTH'L.E 11 

(Depriuation of Means of Livclihood) 

1. 'l'o depriYe an ali en of his existing rn rans of livelihood by exclnding 
l.tim from a profession or· occupation which he has hitbcrto pursued in a 
State, without a reasonablc period of time in which to aùjust his affairs, by 
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way of obtaining otber emplo,:y-ment, dispoRing of bis business or practice 
at a fair priee, or otherwise, is wrongful if the alien is not accorded just 
compensation, promptly paid in the manner spccified in Article 39, for the 
failure to proville such period of adjustment. 

2. Paragrapb 1 of this Article has no application if an alien : 
(a) bas, as a result of professional misconduct or of conviction for a 

crime, been excluded from a profession or occupation which he bas hitherto 
pursued, or 

(b) has ùeen expelled or deportcd in conformity witb international 
standards relating to expulsion and deportation and not with the pm·pose 
of circumveuting paragraph 1. 

EXPLANATOHY NOTE 

Paragraph 1: The practice is widespread of rescrving many occupations 
and professions to nationals of the State conccrncd. The exclusion of aliens 
from these pursuits has obvions logic in terms of protccting national se
curity, of maintaining professional standards, and of making possible the 
discipline or regulation of perso11s enl!aged in certain professions and oc
cupations. Such restrictions, if operative only as to persons desiring to 
enter a profession or occupation in the fu tu re, are generally w1exceptionable 
from the point of view of international law, and it is not proposed to call 
them in question bere. lt may be notc<l, howeYcr, that ruany international 
treaties provide for the abolition of snch restrir-tions and that a violation of 
such a trcaty provision on thl' subject would result in international re
sponsibility. 

A situation less clear in tenus of law and of policy is created when a 
State desires to change its law in ordcr t.o cxcludl' alit>tls f rom professions 
and occupations in which they may already be eugag-ed. Ou the one band, 
it wonld Le iutolerable that a Statc sbould be ctenied thP power to change its 
law with r espect to those who have already cntered upon certain pursuits. 
If a State bas rcason to doubt the loyalty of errtaiu alirns, no objection 
could be made to the State 's taking me as mes to exc!U(]e sm·h persons from 
professions and occupations having to ùo with the serurity of the nation. 
On the othcr band, dangers lurk in au unrestraincd power to ùeprive aliens 
of means of livelihood whieh thl'.V have enjoyed for yrars. If dietatcd by 
the desire to harm foreigners, action of this cbaracter may be employed to 
deprive them of their property and of thl'ir· means of support as effectively 
as if t.beir possessions haù bceu confiscated by the State without compensa
tion. Even a mcasure restricting or prohibiting the pm·suit of certain em
ployments, which on its face bas application to both uationals of the State 
and to alicns, may affect only aliens if that employmrnt is one solely or 
preponderantly that of aliens. For thcse reasons, the present text bas taken 
the position that an alien who is cxcludrd from bis current occupation or 
profession without a period of time in which to adjust his affairs must be 
granted compensation, ant1 that failnrP to proviùe ~neh compensation is a 
wrongful act or omission. 

The burden of th(• Article is thus that art alil'll has a right to a period of 
time for readjustment if he is to be ùcnicd bis profession or occupation but 
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that the State may, consistt:>ntly with law, take this period of time away from 
bim against the paymE'nt of just compensation. The period for readjust
ment is snbjcct to taking in the same way that property is subjcct to taking 
under Article 10. ln both cases, it must ùe emphasized, the wrongful act 
or omission consists in an uncompeusated taking. A State is fully within 
its powcrs in denying an alien an occupation or profession immediately 
upon notice. Its rcsponsiùility is cngagcd only if it fa ils to pa y just 
compE'nsation for the f'Xl'rcis • of this privilege. If a rea:;onable periud of 
ti me is f!ranted for the acljnstmcnt of the a lien 's affairs, no obligation to pay 
compensation can rxist. 

Severa! qualificati ms mnst be noted to the principle just enunciated. 
The first of these is that the Pxclusion must he such as to deprivc the alieu 
of "his existing means of li ,·e.Iihooù." In this aspect, the provision bas an 
essPutially humanitarian character, dcsigncd to secnre alicns in their human 
right to mean!' of ParrJiJJ~ thrir daily bread. A second qualifiration is that 
the Artic:le refE'rs only to the deninl of a" profrssion '' or" occupation" and 
not to husiuessrs thcmselves. To a certain extent, the concepts of an 
"occupation" or a "profl·ssion" overlap with that of a "business," for 
the former may entn il thP conduct of the latter. However, the exclusion of 
an ali en from an intt'rrst in a business ~hich is not his "existing means of 
lin•lihoo<l" and whirh does not constitute his profPssion or oceupatiou does 
not fall within the srope of this Article. 8ueh action ma;v. howcwr, be a 
violation of A rticlc J 0, relatiug to the taking of property, if unaccompauied 
by the measurE' of eompensation demandrcl by that A rt.icle. 

The periotl of acljustment provided bPfore the Pxclusion breomes efft:>c
tive will vary with tlw nature of the vocation which the alien is to be 
denied. If the profrssilln or occnpRtion is of a rrlatiYely tmskilled char
acter OJ' involves nn rapital rxpenditurP for the conduct of a "business" or 
"proft:>ssion," thr adjustml'nt will prohably take the form of the alien 's 
shifting to other empl0ymcnt witbin a relatively short period of time. In 
the case of profrssiom; or occupations which involve business act.ivities as 
an esst:>ntial attributP thPreof or which a1·e capable of purchase and sale, 
an opportnnity must be providrd for the disposai of the business or pro
fession at a fair priee. The requiremcnts of a reasonablc prriod of time 
and of a fair p1·ict:> arf~ drsigned to protf'ct tbP alien against a forced sale 
wbieh will procluee lPss tb an tht:> fair value of the business or practice. 
Normally, the prrioù requircd for this purposr. will be longer than that 
neccled for an unskillerl inùividual to adj nst his affairs. 

13ecausr of thP abst>nce of judirial authority on the point, it has not been 
thougbt dP irablc to attr.mpt a definition of what constitutcs "just com
pensation. '' Thr matter has accorclingly heen left to judicial determina
tion. It may be noted, ho~ever, that. thr compE'nsation to which an alien 
is Pntitled must take account only of those lo~ses tracrable to the denia! 
of the requi~itc p,•riod of adjustment. Thus if an alien doctor excluded 
from the praetiee of medicinr onght reasonably to be allowed a period of 
two years for adjustment and is forced to leave his wonted profession at 
the end of one year, thcreby suffering a considerable loss in the priee he ob-
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tains for bis practice, the compensation payable to bim would be the differ
ence between bis estimated income for the two-year period and the final 
priee for bis practice wbich he would have obtained at the end of two years 
and what his income over the one-year period and procceds of sale actually 
were. 

Sub-paragraph 2(a): A State commib; uo Yiolation of internatioual law 
if it denies certain vocations to persons, whether nationals or aliens, who 
are convicted of crimes of such nature as to call for their exclusion from 
those callings or arc otherwisc guilty of professional misconduct. An alien 
doctor cannot complain of his immediate exclusion from the practice of 
medicine if he has been convicted of haYing committed an abortion in 
violation of law. While the determi11ation of the ncccssity of excluding 
pcrsons from certain callings on acconnt of certain types of conduct will 
normally ùe !cft to municipal law, thf't'P. is in thi.;; respect, as in others, a 
minimum international Rtandard to be obsrrved. It thus follows that it 
would be a wrongîul act upon the par·t of a Statr to exclude an alien from 
aU gainful employment on account of the commi ·sion of sorne trifling 
offense. 

Sub-paragraph 2( ù): Tn the absence of a special exception, an alien who 
has bcen expelled or dcportt>d from a country might elaim that he was en
titled to compensation for the means of liYrlihood thus denied him or a 
suspension of bis deportation to permit him to adjust his affairs. To im
pose such requireme11ts would be to place qualifieations on the undoubted 
right of States to dcpot·t or cxpel alirns and would be particularly vexations 
when sucb action was r t>quired for the maintenance of pnblic order or for 
the prt>sel'\"ation of the srcurily of thr State. l t wonld be ludicrons, for 
example, to requirc a Statc to pay an alir n ur to suspend his clrportation 
if that alien is bt>in!! drportt>d for thr commission of a crime or bccause he 
is unlawfull,v within the territory of the Statc. 

'l'he exemption of a State from the requirt>m\'t1t of paragraph 1 of this 
Article applies only if the deportatiou is rtfPrtP\l in a~:corc1ance with inter
national standards, that is, condncted huma.ndy and in conformity with 
the procedures proYided ùy the law of the country concerued. lf the 
pm·pose of the deportation or expulsio11 is actually to Jeprive the Illien, 
wit.hout adequate comp\'llsation, of the enjoyment of his property, profes
sion, or occupation, the resnlting deprivation of property or period of rcaù
justment wotùd constitutc a violation of Article 10 or lJ, as the ca ·e 
might be. 

Damages : The factors to be taken into acconnt in computing damages for 
failure to provide the pcriod of readjnstment rcquired uy this At·ticle arc 
set forth in Article 33. 

AwrrcLE 12 

( l 'iolat1'on, Anm1lmen t, and Modification of Co nt racts a nd Concessions) 
l. The violation through an arbitrary action of the State of a contract or 

concession to which the cpntral governlJlrut of that State and an alien arc 
parties is wrongful. ln Jetcrmining whrther the action of the State is 
arbitrary, it is releYant to consider whether the action constitutes: 
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(a) a clear and discriminatory departure from the proper law of the 
contract or concession as that law existed at the time of the alleged viola
tion; 

(b) a clear and discriminatory departure from the law of the State 
which is a party to the contract or concession as that law existed at the 
time of the making of the contract or concession, if that law is the proper 
law of the con tract or concession; 

( c) an unreasonable depart ure from the principles recognized by the 
principal legal systems of the world as applicable to governmental contracts 
or concessions of the same nature or category; or 

(d) a violation by the State of a treaty. 
2. If the violation by the State of a contract or concession to which 

the central government of a State and an alien are parties also involves the 
taking of property, the provisions of Article 10 shall apply to such taking. 

3. The exaction from an alien of a benefit not within the terms of a con
tract or concession to which the central government of a State and an alien 
are parties or of a waiver of any term of such a contract or concession is 
wrongful if such benefit or waiver was secured through the use of any 
clear threat by the central government of the State to repudiate, cancel, 
or modify any right of the alien under such contract or concession. 

4. The annulment or modification by a State, to the detriment of an alien, 
of any contract or concession to which the alien and a person or body other 
than the central government of a State are parties is wrongful if it con
stitutes: 

(a) a clear and discriminatory departure from the proper law of the 
con tract or concession; 

(b) an unreasonable departure from the princip les recognized by the 
principal legal systems of the world as applicable to such contracts or 
concessions ; or 

( c) a violation by the State of a treaty. 

EXPLANATORY NOTE 

Paragrapk 1: Oontracfs and concessions to which applicable: This Article 
speaks expressly only of a "con tract" or a "concession," but the term 
"contract" is intended to include debts and quasi-contractual obligations 
as weil. 

Concessions are, by the express terms of the Article, placed in the same 
category as contracts. It has on occasion been suggested that a concession 
constitutes a property right as well as a contract and that in the former 
aspect it is subject to expropriation or nationalization, provided compensa
tion is paid in the measure stipulated in paragraph 2 of Article 10. The 
logical consequence of the adoption of such a view would be to place a con
cession in the category of '' property of an ali en'' within the meaning of 
Article 10. This theory has, however, been rejected in the present draft, 
which proceeds instead on the theory that concessions should be treated in 
the same way as contracts. 

It does not appear possible either on logical grounds or in terms of policy 
to make a distinction between contracts and concessions, for the latter are 
nothing more than a species of the former. To provide that obligations 
under concessions and contracts may be terminated against the payment 
of compensation is to embrace the theory, now discredited, that a promisor 
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bas an option of performing his contract or paying the stipulated priee for 
nonperformance in the form of damages. Such a view suggests that com
pliance with contracts, including concessions, is a matter of expediency, and 
that no moral opprobrium attaches to the violation of the promisor's 
pledged word. In strong contrast stands the power of a State to take 
property for its own use or for that of other persons-a power which is 
recognized by the principal legal systems of the world, although the pur
poses for which it may be exercised may vary from State to State. 

Debts: The responsibility of a State for the annulment of or arbitrary 
failure to pay its debts bas been beclouded by the commingling of other 
issues with that of the responsibility of the State for non-payment of its 
obligations. Historically, in the classical international law of Grotius, 
Wolff, and Vattel, the international obligation of a nation to discbarge its 
debts was considered in the context of the reprisais to wbich resort might 
be bad if the State failed in its duty. In more recent times, the use by 
powerful nations of armed intervention and otber forms of self-belp for the 
collection of debts owed by foreign States to aliens has kept alive the im
pression that force and international responsibility for a nation 's de bts 
march togetber. The Drago Doctrine, which, althougb not universally ac
cepted, bas received the support of a substantial number of States, and the 
Hague Convention respecting the Limitation of the Employment of Force 
for the Recovery of Contract Debts of October 18, 1907, 3 Martens, N.R.G., 
3d ser., 414, represent significant attempts to divorce the two matters. The 
question of the responsibility of a State for its debts bas likewise been com
plicated by the acute practical problem posed by the bankruptcy of a State 
and its consequent inability to meet its obligations. Bnt wben these ex
traneous considerations of the use of force, of the taking of reprisais, and of 
bankruptcy are laid aside, it appears that there is no substantial dissent 
from the proposition that a State still is rcsponsible for its debts and tbat 
it incurs international responsibility in the sense of the present Convention 
when througb ''an arbitrary action'' it defaults on those de bts. 

Contract or concession to which the central government of a Sfale is a 
party: Paragraphs 1 and 3 apply only to concessions and con tracts, includ
ing debts, of the central government of a State. The rontracts and con
cessions, inchiding debts, of provinces, states, municipalities, and other 
political subdivisions are not within the scope of this paragraph and are to 
be treated on the same basis as private obli!!ations. If contracts and con
cessions of governmental entities other than the central government of a 
State are annulled or modified by any organ, agency, official, or employee of 
the State, the act of modification or annulment may be a wrongful one fall
ing within paragrapb 4 of this Article if any of the conditions prescribed 
in tbat paragraph is fuUHled. In addition, the failure of a province, state, 
municipality, or other political subdivision to honor its obligations, other 
tban through an annulment or modification of the contract or concession by 
action of the central government may, if not redressed by the courts of thf' 
State concerned, constitute a deniai of justice such as to bring the situation 
within the provisions of Articles 6 to 8. 
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The distinction between the contracta and concessions of the central 
government and those of subordinate political entities is not dictated by 
logic but by history. The differing treatment of the two types of obliga
tions bas, however, become so firmly established in law that it does not seem 
desirable to depart from it in connection with the present codification. 

Circurnstances under which a violation of a contract or concession is 
wrongful: No contract or concession exists in a legal vacuum. It draws 
its binding force, its meaning, and its effectiveness from a legal system, 
which must be so developed and refined as to be capable of dealing with the 
great range of problems to which the performance and violation of promises 
gives rise. Pacta sunt servanda is undoubtedly the basic norm of any sys
tem of law dealing with agreements, but the principle speaks on such a high 
leve! of abstraction that it affords little or no guidance in the resolution of 
concrete legal disputes relating to agreements. What is pacturn and when 
and how and if it is to be servandum are questions which must be answered 
by a system of law capable of reacting in a sophisticated manner to these 
problems. What that system of law is can be determined by the private 
international law of the forum, whether national or international. As a 
general matter, the forum will accept as the proper law of the contract the 
system of law which bas been selected by the parties, although it may, asto 
such matters as the existence of the agreement, find it necessary to look to 
sorne other system of law, such as that of the place of the making of the 
contract. The law elected by the parties to an agreement between the 
central government of the State and an alien may be the municipal law of 
the contracting State, the law of sorne other State, the principles of law 
shared by sever al States, the general princip les of law ( ius gentium), or 
international law itself. Even when the parties select a particular body of 
law as being the proper law of the contract, it is normally their understand
ing that the proper law is not necessarily the law as it existed at the time 
of the conclusion of the agreement but rather the law in its state at the time 
of any violation of the agreement which might be alleged. 

In determining whether there bas been a violation of a contract or con
cession between the central government of a State and an alien, two extremes 
must be avoided. The first of these would be to test every alleged breach 
of a contract or concession immediately and directly by an international 
standard, notwithstanding any choice of law which the parties might have 
incorporated in the agreement. If every violation, as determined by an in
ternational standard, of a contract or concession between a State and an 
alien were to be regarded as engaging State responsibility, the contract or 
concession would in effect be raised to the dignity of a treaty or other inter
national agreement between two States. But the application of such a 
standard would be in flagrant disregard of the intention of the parties, who 
had either chosen sorne other system of law as the proper law of the contract 
or by remaining silent bad indicated that the agreement was to be governed 
by a system of municipal law to be determined by the application of prin
ciples of private international law. Moreover, if contracts were to bind 
States in every instance as firmly as international agreements-and this 
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does not appear to be the current state of the law-governments might be 
reluctant to enter into contractual relationships with aliens, to the restùting 
prejudice of free economie intercourse between nations. 

The opposite extreme would be to treat a contract or concession as being 
governed exclusively by the municipal law of the contracting State, even 
though the contract invoked sorne other legal system as the proper law of 
the contract. According to this view, the validity of the choice of sorne 
foreign system of law as the proper law of the contract would be determined 
by the law of the contracting State as that law might from time to time 
provide. This view would leave the alien contractor defenseless against 
the modification or termination of the cont ract by the State which was the 
other party thereto. Legislation adopted in conformity with municipal law 
and administered by the courts with scrupulous fairness might nevertheless 
strip the alien of any rights !le was to enjoy under the contract or conces
sion as originally concluded. The possibility that the State could by legisla
tive or executive action alter the terms or effectiveness of the contract at 
will would mean that its obligation would be wholly illusory. Absolute 
freedom to perform or not to perform would, as in the case of holding the 
State to a rigid international standard of performance, operate to the dis
couragement of commercial r elations between States and private persona ex
t ending across national boundaries. 

Doctrine and jurisprudence have attempted to maintain a middle course 
by limiting State responsibility for a violation of a concession or contract 
to those cases in which there bas been a "deniai of justice " in litigation in 
the courts of the respondent State r especting an alleged breacl1 of the con
tract anrl to cases in which the breach of the contract or concession bas been 
characterized as " ar bi trary " or "tortious." These high ly flexible and 
indefinite standards suggest that there is a certain amount of discretion in 
the r espondent State to iuterpret or modi fy the tr rms of the agreement in 
a reasonable and non-discriminatory way but cali for a response in dam
ages on the international plane when there has been a Yiolation of certain 
r equirements laid down by international law. What constitutes a de
part ure from thC'se requirements cannot be set down with definiteness or 
precision. It is for this reason that snb-paragraphs l(a) to l (d ) of this 
Article merely lay d0\\'11 certain factors whieh are to be take11 into ronsidera
tion in determining whether the action of t h<:> State bas been "arbitrary," 
that concept being the critrrion of wrongfulness. The listing of those 
r espects in wbich the action of the Sta te is a rbitrary is not intcnded to be 
exhaustive. 

Sub-par ag-raph 1 ( a ) : The proper law of the con t ract may be either the 
law of the State which is a party to the cont ract or concession or sorne 
other body of law. In the first cac;c, t hr state of that law at the time of 
the making of the cont ract or concession must also be considered, in ac
cordance with sub-paragrapb l (b) of this Article; in the second case, only 
the state of the applicable law at the time of the alleged arbitrary action 
would need to be taken into account. 
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The proper law may be ascertained by application of principles of 
private international law or may be that designated by the parties in the 
instrument. The words "clear and discrimina tory" are to be read as one 
expression. In order to avoid putting an international tribunal in the 
position of a court of appeal from the courts of the State which is a party 
to the agreement, a '' clear ' ' departnre from the proper law of the eon tract 
is requisite to the establishment of responsibility. The fact that action of 
the State is "diseriminatory · ' is one element of establishing that the re bas 
been a "elear" depart ure from the law. Wh at appears to the entity mak
ing the decision on the international plane to be a "elear depart ure" from 
the law may appear less than elear when aecount is taken of the fact that 
the interpretation giwn the eontraet is applied on a non-discriminatory 
basis in ali cases, whether or not the plaintiff is an alien. For example, 
State A, which has an agr<'rment with an alien under which the law of 
State B is the proper law of the coutraet, may consistently ioterpret the 
law of State B in a ruanner which the entity making the decision on the 
international plalle might consider to be ioeorrect. But the readiness of 
the latter to call in question the view entertaine<l by State A would be eon
siderably diruinished if it observed that the interpretation given to the law 
of State B was consistent anù non-discriminatory. Discrimination may 
be established through proof that the alien was discriminated agaiost per
sonally, as a member of a class of aliens or any other class to which he may 
belong, or as an alien pure and simple. 

Sub-paragmph 1 ( b) : If the propcr law of the contra ct or concession is 
the law of the State which is a party to the agreement, that State cannot 
be allowed to change its law in order to obtain for its own advantage 
benefits which are owed to the alien who is a party to the RoDTeement. It 
is therefore necessary to provide that the law to be applied in such a case 
must normally be the law of the State conccrned at the time the agreement 
was concluded. 'l'his principle is subject to two exceptions: The first is 
that if the law of the State which is a party t.o the contract or concession is 
changed to the advantage of the alieu, the alien would be entitled, under 
sub-paragraph 1(a), to rely on the later state of the law as so modificd to 
his advantage. The second exception would be called for if the agreement 
of the State and the alien were to provide that the proper law of the con
tract is the law of the State as it may exist from time to timc. In that ex
ceptional case, the provisions of sub-paragraph l(a) would likewise apply. 

\Vhat constitutes a ' ' clcar and ùiscriminatory departure'' from the law 
of the St~te is governed by the same standard as was described above in 
connection with sub-paragraph 1(a). The uecessity that there be sncb a 
departure from the law is of even greater importance here, since the courts 
and other agencies of the State party to the agreement are, if acting in good 
faith, presumptively the soundest interpreters of the law of that State. 

It is not the purpose of this provision to foreclose absolutely any change 
in the law goveruing a cont.ract or concession between a State and an alien. 
A nou-discriminatory law termiuating for reasons of public morality ail 
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gambling concessions granted to nationals and aliens alike might not be 
considered to be "arbitrary." A shortening of the period of limitation 
during which an action might be brought for an alleged violation of the 
agreement might be regarded as both not "arbitrary" and not a "clear 
and discriminatory departure" ft·om the proper law of the contract, 
whether that law be that of the State which is a party to the agreement or 
sorne other legal sy:;tem. A change in the canons of interpretation of 
contracts, applied on a non-discriminatory basis to all contracts, would not 
necessarily render action of the State taken in reliance on the changed rule 
of law either "arbitrary" or a "clear and discriminatory departure" from 
the law of the State which is a party to the agreement. The evil with 
which this sub-paragraph is intended to deal is action which is clearly 
violative of the contract under the state of law existing at the time of its 
conclusion and which is intended to deprive the alien of the fruits of his 
contract without any other purpose than the cnrichment of the State with 
which the agreement was made. 

S1tb-paragraph 1(c): This provision precludes the respondent State from 
relying on a provision of its own law or of any other system of law con
stituting the proper law of the contract which falls below the international 
minimum standard, as, for example, by way of providing only an in
adequate substantive remedy to the alien in the event of a breach of the 
contract or concession by the State which is a party to it. 

The types of contracts and concessions which a State may conclude with 
aliens are manifold. At one extreme are simple contracts of sale. At the 
other are long-term international development contracts, calling for the ex
penditure of large sums of money and the performance of many obligations 
by both the State and the alien. All of these agreements are not governed 
by a uniform body of law good for all contracts concluded by States. 
Agreements for the production and sale of military supplies are often 
governed by provisions of national law calling for renegotiation or termina
tion under certain conditions, whcreas other public contracts are not so 
regulated. This sub-paragraph accordingly proviùes that the principle de
rived from the principal legal systems of the world must be one appropriate 
to the particular type of contract or concession which is in issue. 

Sub-paragraph 1 ( d) : If the failure of the State to perform und cr a con
tract with an alien is in conflict with a treaty, the breacb of the contract 
would be wrongful for international purposes. An example of such a 
treaty would be one placing certain contracts or concessions under interna
tional guaranty. The fact that the action of the State was consistent with 
the proper law of the contract and with the international standard referred 
to in sub-paragraph 1 ( c) would be ir relevant if a failurc to perform the 
obligation in the manner prescribcd by the treaty were to be established. 

It remains to say a word or so about the position under the above prin
ciples of the debts of a State. Either outright repudiation of, or simple 
failure to pay the principal of or interest on, a debt of the central govern
ment of a State might run afoul of any one or more of the sub-paragraphs 
of paragraph 1. As in the case of contracts and concessions generally, it 
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would be no defense to such non-payment that repudiation or failure to pay 
bad been ·autborized or directed by the municipal law of the State concerned. 

The poverty of a country or its asserted inability to pay may not be set ' '~" 

up as a defense to international responsibility. As in connection with the 
taking of property, a State can easily allege tbat it did not bave enougb 
funds for its own governmental purposes and tberefore would not be in a 
position to discbarge its obligations to aliens. The acknowledgmeut of any 
sucb defense would involve an international court in tbose inquiries into 
the internai affairs of States wbich have already becn diseussed in eonnec-
tion with Article 10. Partieular difficulties are caused by the fact that 
tbere is in the international sphere no bankruptcy procedure in order to 
discharge a State when it beeomes in fact totally unable to meet its obliga-
tions. In the absence of any sucb procedure, the relcase of a Statc from 
its obligations under sucb cireumstances must be left to international 
negotiation. 

A number of States, notable amongst whicb is the United States, bave as 
a matter of domestic policy refrained from cspousing the claims of tbeir 
nationals arising out of the contracts or debts of forrign States. This un
readiness to act bas been the result of internai policy rather tban of 
any restraint laid upon the State by intcruational law, and it aeeordingly 
does nothing to deny the validity of the general principle of a State 's re
sponsibility for improper eonduct with re.-pcct to its contract<> and dcbts to 
ali ens. 

It is irrelevant for these purposes tbat at. the time of the creation of the 
debt, tbrougb, for example, the issuance of bonds, the State was not awarc 
of the fact that the evidences of indebtedness might eventually find their 
way into the bands of aliens. A State may guard against this possibility 
by placing restraints on the nPgotiation of the instruments to foreigners. 
The alien may bave secured the bond at a low priee bccause of uncertainty 
about payment of the principal or interest and may thus be in a position to 
profit by the fact that the obligation originally assumed by the State is 
enforced in literai terms on the international plane. The fact, however, 
that the international remedy exists should hclp to prevent extreme drops 
in the value of public securities which may lawfully be held by aliens and 
should thus deprive aliens of windfall profits. 

It sbould bt> emphasized that the parties to a contraet or a concession, a 
State and an alien, may of course agree to terminate their agreement 
pursuant to another agref'ment later arrived at, provided, however, that 
such agreement is freely entered into and is not secured through the 
coercion referred to in paragraph 3 of this Article. In this category would 
fall a proper agreement for the settlement of the debts of a State. 

Paragraph 2: A contract or concession frcquently conveys to an alien 
certain property rights, sncb as mineral rights or title to land. The per
formance of a contract or the exploitation of a concession ll).ay also require 
that the alien acquire property locally or import it. In either case, the 
alien enjoys simultaneously property rights as well as those contractual 
rights to which paragraph 1 of this Article refers. If property acquired 
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under, or in pursuance to a contract or concession is taken from an alien, 
that "taking" is governed by Article 10, compensation or damages being 
payable thercfor in addition to any damages which may accrue as the result 
of the violation of the contraet or concession itself. 

Pamgmph 3: The present paragraph is designed to preclude the exaction 
of benefits by a State through threats to take yet more drastic action-a 
principle which follows naturally from paragraph 1 of this Article. 

Although this parHgraph is little more thau a specifie application of the 
principles enunciated in paragraph 1 of this Article, it must be acknowl
edged that there is virtually no international jurisprudence or doctrine 
dealing with this problem. 

Paragraph 4: Whereas paragraphs 1 and 3 of this Article have dealt 
with transactions to which there are but two parties-the State and the 
alien with whom the contract or concession has been made--the present 
paragraph deals with the relationship of t.hree parties, the two parties to 
the contract or concession and the organ, agency, official, or employee of 
the State who purports to aunnl or modify the terms of a concession or 
con tract. 

The present pt·ovision is conccrned with governmental action, whether 
by the central goYernmeut of a State or by a subordinate entity, which 
terminatt>s or modifies a contract bet\\·een an alien and a private person or 
a governmental agency subordinate to the central government of the State. 
A State may deprivc an alieu of valuable rights, which are fnlly as im
portant to the alien as the propl'rty dealt with in Article 10, by taking 
measures to rclieYc ils nationals from contractual obligations to aliens, by 
importing new terms and conditions into existing contracts, or by adopting 
new rules relating to the interpretation and pel"formance of such instru
meuts. Notwithstanding these possibilities, it is recognized that sorne 
leeway must be left to the State in the r egulation of the performance of 
co11tracts. In order to place some limitations upon the autonomy of the 
State, it is proYided in sub-paragraph -! (a) th at the annulment or modifica
tion, to :.,c internationally lawful, must be consistent with local law, but 
consistent only in the sense that th err is no "clear and discrimina tory de
part ure" from that law. The following sub-paragraph 4(b) again applies 
an international standard. According to that standard, it would not be 
unlawful for a State to take reasonable mra.-ures to preserve its foreign 
exchange position, even though this might involYe a partial annulment or a 
modification of cxisting contracts with aliens. To particularize further, 
State action respecting gold clauses in contracts and prohibitions on the 
transmittal of funds abroad would not necessarily faU afoul of paragraph 
4, since the propriety of such measures has by now received general recog
nition. 

Certain issues of jurisdiction and of private international law may be 
pertinent to the determination whether a State had the power to affect the 
contract or concession in any way. Such questions are, however, outside 
the scopc of the present codification. 
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Da.mages: The fact ors to be taken into aecount in computing damages 
for violation of a contrad. or conerssion, the exaction of a bencfit not within 
the ter ms of a eon tract or eotH·ession, and the annulment or · .. 10dification 
of a contract or concrssion within the mraning of this Article arr set forth 
in Article 34. 

A RTH ' I.E J :~ 

(T.rJr•k of f>ll f' Dilir;n•rf' in Prol ccting Aliens) 

1. Failure to enrei;:e J11r ùilig<'ncc to affon1 protrction to an alicn, by 
way of prewnti\'l' or dd1•rrt•nt me<tsur t-s , against any act wrongfully com
mittPd by uuy wrsou, acting- s in:.dr or in concPrt. with other:;, is wrongfnl: 

(a) if the act is erimi11al undPr tilL' law of thr 8tatc concerned; or 
( h) the act. i;; g"C'llt·rally rt· ~.:ogn izcù as criminal by the principal l<>gal 

snill'lllS of thP world. 
• 2. l<'Rilnrc to rxcJTisr dnC' diligt>nee to apprrhcnù, or to hol<1 aftcr ap

pri•hension as reqnirrd hy thr laws of the Statr, a pcrson who has committeù 
ag-aillSt an aJien any act n•fPrred to in para[!r·aph 1 of this Artil'lc is \HOng
fu!, to thl' <'XIi'nt that Sll<·h conduet dl'priw~ that alien or any other alien 
nf the opportnnity t u recowr ùarnage;; from the pr.rson who has committed 
thr al'!. 

1:-\,1 UH!Es 

Awrwu: 14 

( lJc{uulious of fujury rmd Causal ion) 

J. An" injury," as the tnm Î'i nscd in this Coll\'CIItion, is a lo;;s or d etri
lll<'nt rans1•d to an alien by a \\Tong-fu! ac•t or omission which is attributable 
to a ~tate. 

~- JnjuriL'S within tlw lllt'aning of para~Zraph 1 inelml r, but are not 
limitPd to: 

(a) bodily or mc•ntal harm ; 
(b) Joss sustnin<·<l by an alil'n as thr rc~mJt of the d eath of another 

a lien; 
(c) depri\'ation of Jibrrty; 
(d) harm to rcputRti on; 
( r) c1rstrnction of, damagr. to, or loss of property; 
( f) <lcpriYation of use or enjoymC"nt of pro pert y; 
(g) deprivation of mran-.; ur livelihoud; 
(h) loss or rh•printtion of t•njoymrnt of rights unùrt· a conlt'act or 

~onN·ssioll; t>t' 

(i) ally lo;;s or dctrin!(." llt against whieh an alirn is SJ>ecifieully pro
tecteù by a frPaty. 

3. An injury ic; "cam;<·d ,' · aR the trrm is usrd iu this Convention, by an 
act or omission if the Joss or dc·triment sufl:er·Pd by the injmrd aJien i;; the 
direct consrquence of that act or omis~ion. 

4. An injurr is not "eunsL·d'' by Hll act or ontission: 
(a) if thrrr. was no n•asonablr rrlation betwren the facts which made 

1 hr act or omissio11 \\Tong-t'ni and the Joss or drtrinwnt suffrt·ed by the in
jured alien; or 

(b) if, in tbr case of an act or omission crea ting an unr<>asonabJe risk 
of injury, the loss or drtrimrnt suffered by the injutPd ali cn oecurred 
outside the scope of the ri:;k. 
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SECTLON D 

ATTRIBUTION 

ARTICLE ];) 

(Circumstanco; of Attribution) 

A wrongful ac:t or omission causing injury to an alirn is "attributable to 

a State," as thr term is used in this Convention, if it is the act ot· omis.'3ion 

of any organ, agency, oificial, or <'mployee of thr. Stat<' acting within the 

scope of the actual or apparent authority or within thP sc·opt' of !hp fundion 

of snch organ, ag-rncy, oificial, or employee. 

ART!('J..E 16 

(f>uc;ons and Agencies through lrhich a Stulr Acis ) 

1. Thr. tcrrns "organ of aState·' and "ageHcy of a Statr," as used in this 

Convention, incluùc the llead of State and any lrgislative, deliberative, 

executive, administrative, or judicial organ OI' agclll'_Y of a Statc•. 

2. The terms "ollicial of a State ·' and "emplo.H'L' of a State," as used 

in this Conwution, inc!nde botha ci,·ilian offieial or rmployee of aState and 

any membrr of thr armed forces or· of a pa1·a-•nilitary t~rganization. 

ARTICLE 17 

(/dTd~ nf Gon rn ment ) 

1. The term~ "llrglll! of a :State, ., ·'al!eiJcy or a !-;tate," ''offirial of a 

!'itatr," and "rrnplo.VPe of a ~ta tt•, ··as u~ed iu thi, l'onwution, includc un,v 

organ. H!.!'<'IIc.r. ofJieial, ur t'mplo.rr·<·, as tlw t:a~t· m11y ht ·. or: 

(a) til<· •'lltral go,·rmnH•nt of a ~tat<•; 

(h) in tltl' tlt>'l' of a fr•dt>ral Statr, the gon•mmrnt of any statl', 

proYinC"I'. or otl11'r r·omponrnt politil'al unit of :--Heh ftdl'ra! ~tRIP; 

(c) the p-ovrr·nmrut of any protrc:torat<', c·oloH.r. deprndt·nr-y, or other 

tt•tTitory of a l::itatt', for the intemational relations of \\·hich that Statr is 

resp<msibJ,., or thr go,·rl'llment of any f l'list tenitory nr lf'ITifory und<'r 

mandate for whit:h a ~tate acts as thC' arlmiHi. tr·ring autlwrity; ot· 

(d) the govrmmellt of any politi<·al snbdi1·ision or any of tiH· fon·

going. 

2. Thr ter ms "organ of a Sta tr, '' "ag-rncy of a State," "official of a 

State,' · and "employee of a 8tat(•, '' as u-;ed in thi.~·con,·eution, ùo not in

elude any org-al!, agf'nc.r, oflieial, or employt>(' of ally enterprise Hormally 

consiùered as C'Olllll!Prcia! which is owned in whole or in part by a ~tate 

or Ol1r of the entities refrrn•d to in paragraph 1 if such entrrprise is, uudC'r 

the law of sucb Statr, a sepa,·att> jul'istic pt'rson with r<'spect to whicb the 

State neither accords immunity in its o11·n \'Ourt.s 110r claims immunity in 

foreign courts. 

ARTICLE 18 

(Act1:uitics of R evolt!fifJnrtrics ) 

1. lu thP. e\·ent. of a reYolution or insurrection which brings about a 

rhange in the govemmeut of a State or the l'stablishmeut of a new Stat.e, 

an ac·t or omission of an organ, agency, offieial, or employee of a revoln

tionary or insurrectionary group is, for the purposes of this Convention 

attrioutable to the State in which thr group established itself as the govern~ 
ment. 



• 

• 

1961] RESPONSIBILITY OF STATES 577 

2. In the event of an unsuccessful revolution or insurrection, an act or 

omission of an organ, agency, official, or employee of a revolutionary or 

insurrectionary group is not, for the purposes of this Convrntiou, at
tributable to the Statc. 

SECTION E 

EXHAL"STIO.N OF LOCAL REMEDIES 

ARTICLE 19 

( When Local Remedies Considered Exhausted) 

1. Local remedies shall be considered as exhausted for the purposes of 

this Convention if the claimant has employed ali administrative, arbitral, or 

judicial remedies which were made available to him by the rrspondent 

State, without obtaining the full redress to which he is f'ntitled under this 
Convention. 

2. Local remedies shall be considered as not available for the purposes 
of this Convention: 

(a) if no remedy exists through which substantial recovcry could bè 
obtained; 

(b) if the rPmedies are in fact foreclosrd ùy an act or omission at
tribu table to the State; or 

(c) if only excessively slow remedies are available or justice is un
reasonably delayed. 

SECTION F 

PIŒi'EN'fATION 0~' CLAIMS BY ALlENS 

ARTICLE 20 

(Persons Entitled to Pt·esrmt Claims) 

1. A claim may be presented, as provided in Article 22, by an injured 

alien or by a person entitled to claim through him. 

2. Injured aliens, for the purposcs of this Convention, include: 
(a) the alien who has snffered an injury; 

(b) in the case of the killing of an alien, another alicn who is: 
(1) a sponse of the decedent; 
(2) a parent of the decedent; 
(3) a child of the decedent; or 
( 4) a relative by blood or marriage actually depen<lrnt on the 

decedent for support; 
(c) an alien who ·holds a share in, or other analogous evirlence of 

ownership or interest in a juristic person which is a national of the re

spondent State or of any other State of which the alien is not a national, 

and who suffers an injury to such intcrest tbrough the dissolution of, or 

any other injury to, such juristic pcrson, if that juristic person bas failed 

to take timely steps adequately to defend the intercsts of such alicn. 

3. Upon the death of an alien who has suffered an injury, such claim as 

may have accrued to hitn before his death may be presented by an heir, 

if such heir is an alien, or by the persona! representative of the decedent. 

4. If a claim has ùcen a.·signed, it may be presented by the assignee 
thereof, provided such assignee is an alien. 

ARTICLE 21 

(Definitio?J of Alien, National, and Claimant) 

1. An '' alien,'' as regards a particular State, is, as the term is used in 

this Convention, a person who is not a national of that State . 
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2. A "persou," as the tl.>rm is used in this Cou \'rntion, is a natural 
person or a juristic person. 

3. A ''national'' of a State, for the purposes of this Convention, shall be 
considered to include: 

(a) a natural person who possesses the nationality of that State; 
(b) a natural person who possessrs the nationality of any terri tory 

under the mandate, trusteeship, or protection of that State; 
( c) a statel(•ss person having his habituai residence in that State; and 
(d) a juristic p\'rsou whieh is established uuder the Law of that State 

or of one of the l'ntitic•s refl'rred to in paragraph 1 of Article 17. 
4. A mernber of the armed forces of a 8tate or an official of a State, who 

does not possess the nationality of that State, is treated as if he were a 
national of that Statc as rega1·ds injuries incurred by him in the service 
of that State. 

5. A "claimant," as the term is used in this Com·ention, is a person who 
asscrts that he is an injured alien or a person entitlcd to claim through 
such injurcd alicn. 

AHTICLF. 22 

(Procedure) 

1. A claimant is rutitled to present his claim directly to thr State allrged 
to be responsible. 

2. A clllimant is enti1led to prrsPilt his claim directly to a competent 
international tribunal if the State alleged to be rcsponsible hus conferred 
ou that tribunal juristliction O\'L'r such claim. 

a. 8ubject to Article ~5, a claimant shall not be precluded from snbmit
ting his claim directly to tlw Btatl' allegl'd to be rl'sponsible or to an inter
national tribunal by rl'ason of the fa ct th at the State of \\'hich he is a 
national has rl'fused to presrut his claim or that therc is no 8tatl' which is 
entitlrd to present his claim. 

4. Ko claim may be presentPcl by a claimant if, after the injnry and 
without durPss, the claimant himsrlf or the pcrson through whom he· de
rived his claim waiwcl, compromisrcl, or srttletl the claim. 

5. No claim under this Convention may be prescnted by a claimant with 
respect to any injury listed in sub-paragraphs 2(e), 2(f), 2(g-), or 2(h) of 
Article 14: 

(a) if prior to his acquisition of property rights or of a right to ex
ercise a profession or occupation in the trrritory of the Statc responsible 
for the injnry, or as a condition of obtaining rights nndrr a contract witb 
or a concession granted by tbat State, the alicn to whom such rights were 
accordPd agrt>ed to waive such claims as might arise out of a violation by 
the respondent State of any of tlle rights thus acquired, 

(b) if the respondent State bas not altered the agre~>mrut nnilaterally 
througb a legislative act or in auy other manner, and bas otherwisc com
plied with the terms and conditions specifiee! iu the agreement, and 

( e) if the in jury a rose out of the violation by the Btate of the rights 
thus acquired by the alien. 

6. No claim may be presented by a claimant with respect to any of the 
injuries listed in paragraph 2 of Article 14, if as a condition of being 
allowed to engage in activities involving an Pxtremely high degree of risk, 
which privilege would otherwise be ùenied to him by the State, the alien 
has agre(•d to waive any claim with rt•Spt'et to such injuries and if the 
claim arises out of an act or omission attributable to the State wbich haa a 
reasonably close relationsbip to such acti\•itics. Sncb a waivcr is effective, 
howenr, only as to injuries rcsulting from a negligent act or omission or 
from a failure to exercise due diligence to afford protection to the alien in 
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question and not as to injuries caused by a wilful act or omission at
tributable to the State. 

7. No claim may be presented by a juristic person if the controlling in-
terest in that prrson is in nationals of the Statc alleged to be responsible 
or in an organ or agency of that State. This provision shall not, however, 
affect the rights of a liens und er snb-para~t·aph 2 ( c) of Article 20. 

R. The right of the claimant to pn'srnt or maintain a claim trrmi11atrs 
if, at any t ime during thr pt' riod brtwern the original injury and the final 
awarrl, the injured a]if'n, or the holdf'r of the beneficiai intrrest in the 
elaim whilc he holds sw·h interest , brcomes a national of the State alleged 
to be responsible. 

SECTION G 
El':POUSAT, A!\'D I'RF.~E>.'TA'f!O~ OF CLAIMS BY STATES 

AHTIC'LE 2~ 

(Espousal of Claim.~ and Continuing Nat·ionality ) 
1. A State is entitlr<l tr• prrsrnt a claim on behalf of its national directly 

to the Statr whieh is allt·r:reù to br respow;ible and, if the claim is not settled 
within a reasonahle period. to an international tribunal whieh has jmisdic
tion of the subjrct matt•·r and over thr Statrl' concerned, whrther or not its 
national has pr~>Yiously prl';:Pntrd a rlaim nnùrr Article 2~. 1 f a claim is 
bcing prescnted both by a elaimant and by the State of "hirh hr is a na
tional, the right of the claimant to prest•nt ot· maintain his claim shall be 
suspendcd wbile redress is bring sought by the State. 

2. If so proYided in an instrument by whieh a Statc has conferrcd juris
diction upon an international trilnmal pursuant to paragraph 2 of Article 
22, the presentation of a claim by any other State on behalf of a claimant 
shall be deferrNl until tite claimant has exhaustcd the remedies thus made 
available to him. 

~. AState is not rntitlecl to present a claim ou bchalf of a natnral pcrson 
who is its national if that pcrsou Jack:-; a gcnuine conncction of sentiment, 
residence, or othe1· int<·rests " ·ith that Statc. 

4. A Statc is not eutitlet1 to presl'nt a claim on bebalf of a juristic persou 
if the controlling interrst in that person is in nationals of the State alleged 
to be responsible or in an organ or ageucy of that State. 

5. A State is entitlrd to presrnt a claim of its uational arising out of 
the death of anothrr prrson only if that person was not a national of the 
Btate alleged to be responsiblr. 

6. A State has the right to pre. (•nt or maintain a claim on brhalf of a 
.person only wbilc that persou is a national of that Statr. A State shallnot 
be precluded from prcsf'ntiJJg" a rlaim on b€'half of a prrson hy rcason of 
the fact that that prrson bl'camc a national of that ~tate subsrquf'nt to 
the injury. 

7. 'The rigbt of a State to present or maintain a claim terminatrs, if, at 
any timc during the period bctween the original injury and the final award 
or settlemcnt, the injureù alien, or the boldl'r of the beneficiai interest in 
the claim while he holds such interest, becomes a national of the State 
against whicb the claim is made. 

ARTICLE 24 
(Waiver, Compromise, or Settlernent of Claims by 

Claimants and Imposition of Nationality) 
1. A Stat.e is not. f'ntitlcd to preSl'llt a claim if the claimant or a person 

tbrough whom he dt>1·ives his claim bas wainù, compromised, or scttlcd the 
claim under paragraph 4, 5, or 6 of Article 22. 
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2. A State is not relieved of its responsibility by having imposed its 
nationality, in whole or in part, on the injured alien or any other bolder of 
the beneficiai interest in the claim, except when the person concerned con
sented thereto or nationality was imposed in connection with a transfer 
of terri tory. Su ch consent need not be express; it shall be implied if the 
law of the State provides that an alien thereafter acquiring real estatc, 
obtainiug a concession, or performing any other speeified act shall auto
matically acquire the nationality of that State for ali purposes and the 
alirn voluntarily fnlfills these conditions. Such a requircment may be ap
plicd to botb natural and juristic persons, subject to the provisions of sub
paragraph 2(c) of Article 20. 

ARTICLE 25 

( Waiver, Compromise, or Settlement of Claint.S by States) 
A State may by a treaty waive, compromise, or settle any actual or 

potential claim of its nationals accruing under this Convention and may 
make such waiver, compromise, or settlemeut binding not only on itself 
but also on any actual or potential claimant who is a national of sucb 
State, even if that person became a national of such State after the waiver, 
compromise, or settlemcnt was effected. 

SECTION li 

DELAY 

ARTICLE 26 

( Claims Barred by Lapse of Time) 

If the presentation of a claim is delaycd, after the exhaustion of local 
n•meùies to the extent provided for in Article 19, for a period of time wbich 
il; unreasonable under the circumstances, the claim shall be barred by the 
lapse of time. 

SECTION 1 

REPARATION 

ARTICLE 27 

(Form and Pm·pose of Reparation) 

1. The reparation which a State is rrquired to make for a wrongful act 
or omü;sion for which it is responsible may takc the form of: 

(a) measures designed to re-establish the situation whirb would have 
existed if the wrongful act or omission attributable to the State bad not 
taken place ; 

(b) damages; or 
( c) a combination thereof. 

2. Measures designcd to re-establish the situation wbich would have ex
isted if the act or omission attributablc to the State had not taken place 
may include: 

(a) revocation of the act; 
(b) restitution in kind of property wrongfully taken; 
( c) performance of an obligation wbich the State wrongfully failed to 

discbarge; or 
(d) abstention from fnrther wrongful conduct. 
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3. Damages are awarded in order to : 

(a) place the injured alien or an alien claiming through him in as 

good a position, in financial terms, as that in which the alirn would haYe 

bren if the act or omi.-sion for which the Statc is responsible had not takrn 

plare; 

(b) restorc to the injurrd aliru or an alien claiming- through him any 

bl'nefit whieh the Statc responsiblr for the injury obtained as the rt>sult of 

its act or omission; and 

(c) afford appropriatc .-atisfartion to the in.iured alieu or an ali('n 

claiming through bim for an injnry suffcred by the injured alien as the 

result of an act or omission occasionC'd by malice, r eckless indifference to 

the rights of the in.iured alien. any catf'gory of aliens, or aliens in general, 

or a calculatcd policy of opprl'ssion dit·l•c ted a"'ainst the injured alien, any 

category of aliens, or alil'ns in general. 

4. Factors norntally to be tl'lkl'n into account in thf' computation of 

rlamages are set. forth in Articlrs 28 to 3H, but sncb t'numeration in no 

wise limits the scopr of this Articl<'. 

ARTICLE 28 

(Damages for Pcrsonallnjury or Dcpriuofio11 of J,ib rrty) 

Damagrs for bodily ot· mental harm, for mistrratment tluring detention, 

or for rleprivation of liberty shall include compensation for past and pro

Sp<'Ctive: 

(a) harm t<.. thl' body or minci; 

(b) pain. su: 'rring-. anf! rmotional distress; 

(c) loss of rar·nin~?s and of t>arning- capacity; 

(d) reasonabl(• mPdiral and other rxpense!'l; 

( P) harm to th(:' p1·operty or busÎ!m;s of the ali (:ln rcsnlting directly 

from surh booily or mental injur.v or· dl'prinltion of liberty; and 

(f) harm to thl' r(:'putation of thr alirn rrsulting directly from snch 

dPp1·ivation of librrty. 

ARTIC'LE 29 

(Damages [or Dcath) 

Damages in resp(:'c-t nf thr O(:'afh of an alien Rhall include compensation 

for the expecteo rontl'ibutinn of thr decrdcnt to the snpport of the persans 

specified in sub-parag-raph 2 ( b) of Article 20. 

AR'fH'LE 80 

(Damages for Wrongful Arts of Tribunal · ancl 

Administrative Aufhorities) 

1. lf, as srt forth iu Al'ticlcs 6, 7, and 8, in any civil procecding au alicn 

bas been denied aecess to a tribunal or an administrative authority or an 

adverse decision or judgment has been rendered against an alirn or an 

inadequate recovrry obtained by an alien, damages shaH inclurle compensa

tion for the amount wrongfully assessed against or denied such alien and 

any other losses resultiug dircctly from such prorecding or deniai of access. 

2. If in any crimiual procecding an aliPn has bcen anested or detained 

as srt forth in Article :J or an adverse decision or judgment bas been 

rendcrcd against an alit>n as set forth in Articles 7 and 8, damages shal!, 

in addition to damages otherwisc payable under this Section, include 
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compensation for the costs of defense, litigation, and judgment, and any other losses resulting directly from such proeeeding. 

ARTICLE 31 

(Da.mages for Destntction of and Damage to Propcrly) 
1. Damap-rs for destruct.ion of proprrty under Article 9 shall include: (a) an amount cqual to the fair market value of the property prior to thr drstruct ion or, if no fair market value exists, the fair value of such 

pmperty; and 
(b) payment, if appropriatc, for the Joss of use of the property. 2. Damages for damage to property uudcr Article 9 shall iuclude: (a) the difference between the valnr of the proprrty before the damage and the value of the property in its damaged condition; and (b) payment, if appropriatc, for the luss of use of the propcrty. 

ARTICLE 32 

(Damages [o1· Taki1lf1 and Dcpril:afinn of Use vr 
EnjoynH.nf of Propcrfy) 

1. ln easc of the taking of property or of the usr thercof nnder paragraph lof Article 10, the property shall, if possiblr, be restored to the owner and 
dama~es shaH be paid for thc> use thrrcof. 

2. Damages for the taking of property or of the use thcrPof un der paragraph 2 of Articlr 10, or unde1· paragraph ] of A rticlc 10 if rcstoration of the property is impossible, shall be c4ual to the difference between the amount, if any, actnally paid for su ch propPrty or for the use thereof and the amount of compensation rt•tjuired by paragraph 2 of Article 10. 

AH'I'll 'l.E ;;:3 

(Damages fvr J>cprit·atiolt of .illcans of Livclihood) 
Dama!!es for the dcpri\·ation of an existin{!' nwaus of 1 iv cl ihood uuùer Articlt' 11 shall incluùc compensation fot· any !osses caused th!:' alien by failure to accol'Cl him a rrasonablc pcriorl of timr in advance of such !lepri,·ation in whiclt to adjuf;t his affairs. lu particnlar, sueh damll~~'~ shall includc the differrnce hrhn•rn the amonnt, if any, actually rcccivrd by the alicn in connection with such <kpriYatiou of mcanioi of Livelihood and 

the compensation requircù by Art ir le 1 J. 

Awnu.E 34 

(Damaocs fm· !ïol111ion, A.nnulmcnt, 01· Modification 
uf a Co nt ra cl or Conce.çsion) 

1. Damages for the violation, annulnH'llt, or modification of a contraet or concession unùer paragraph ] or 4 of Article 1:! shall inclndc compensa· tion for !osses causcd and gains drnicd as tbc re!:mlt of such wrongful act or omis,:;ion or compc11sation whil'h will restorr the claimant to the same position in which the injured alien was immediately prcceding such act or 
omission. 

2. Damages for the exaction of a bc1wfit not within the terms of a con-tract or concession or for the wai.wr of a tcrm thercof under paragraph 3 of Article 12 shall includc compensation for the bencfit wrongfully exacted. 
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ARTICLE 3G 

(Damrtyrs for r'uilurr lu EJ·crcisc ])u e Diliyrnce) 

Damaf!E'S for any injur:· sustainrrl as thr rrsult of tiH' failurc of a Statc 
unclPr Articlr l:l to "Xc•r·ci~P rluP (lilif!t•nrr to atford protrdi0n to an alien 
orto apprrhrnd orto hold a JWr-<Pll ''ho has committrcl a criminal act shall 
be t·omputrtl as if th r ~tatv ha <1 orii-(iiHtlly caus~'d s uch injury rlircr·tly. 

Af!TJ( LE :16 

(('nsls) 

Tht• c·laimant shall h,• r"imbnrs t•rl for tho<.<' rxpcnscs incurr·pd b~' him 
in thP loral anrl intc·rrlati<JllHl pro-;cen tion of his rlaim whirh art' r(·a onablc 
in amou nt and the' Ïli<.:Hrrt' tH'<' of \\'h ich was n •~:essary to obtain r PJHtration 
un thr international pl a ut' . 

An-rKt.E :n 
( ;:.Jublraclion of /Jalltn(j t. Uldaincrl lhrough 0/h rr Hl mrdics) 

Damage~; whirh a Hatr i~ rr•quirrrl to pay on arcount of an ac:t or omis
-.i<>ll for which it is rc•-.:ponsibh· -.hall lw rliminishl'd hy tlw arnonnt of any 
n·•·t•\'Pry which }tas lH·<·rt obtairll·c1 thrPH~h l<Wal and intt-rrrational rernrclir>,. 
Tht· anwnut ><o rt•eon•r('(l IIIUst tw payHhlP in the fnnn spreifird in .\rti ,· le :~a . 

• \ H'I'H 'LI: :18 

( lnl rrrsl ) 

] . 'l'hr amou nt ol' any all<trd shall indttdr in lerPs!, l'ithrr by \ray of in
t•Jw,ion in the lump sum mrard.·d o1· hy !h t• achlitinn of an al!IOllnt eomputed 
from thP date of t tH iujur~· to thr clat l' of tht· a1rard. 1 f, bowcvcr. the in
jut'Ptl ali··n is clilatory in pt···,l'ntittg his t•lailll . suc·lt inlen•st may be com
pntt·d from the date at ,,·hidt he gan nutict: of hi~ c:laim tu th<) rt:sponsible 
~ta te. 

:!. lnt<·r·rst on thl' amnnnt or tla· a11<1rd -;hall be dtll' for tb e pcriod from 
tht• date of the ;mard to tlw <latr· or lill' paymcnl thcrco f. 

:l. 'l'hr rate of intl'rt''-1 unrl• ·r pHra~raphs 1 and~ ;.hall be that preva ilin!! 
\\ith respcc:t to ohlig-afinns of anal t•)!O irs Rmount aHÙ duratinn at th r lime 
(If tlw award in th r plat·r· in \rhi t· h tlw injurcrl ali vn "''" hahitnnlly rl',.;ich•nt 
at the tim(' of thl' injury. 

ÂRT!tï.E 1!) 

1 ('urn Hr '!J rnul Rnt r of Euluuru<) 

l. Darnagc~ shall, <'Xl·t·pt in tilt' <:a"<' d ralt \1 ith in para~raph :! ol' thi" 
.\rtielr, L<' eomputed and paicl in tht• t•urTt'll<'Y of th l' ::5tate 11[ \\·ll ich the 
injlll'l'd ;-tii(•n \\'11<; a national Hf th<' tinH· o[ tlw in.inry ot·. in th<· Ut'ir of 
rlaims nccrning tmd<·r Artirlt· 12. in th(' cnrT< 'Jh:y spr·cificù in the contract 
or C()l1C('ssion. 'fhr· r r,:;pullcl l• ttt ~ tare may pay t ilt• a\1-artl rither in tlrat 
Clll'fl'll<:Y Ot' in auy oth<'r CtiiTt'llt!.'. rradily eonvcrtible to that c: nrTt•Jic~· , 
l'O!Hputed at th l• rat t· of t'Xt·han f?:e pr l' ,·a iliH~ tm tlrr• ùatc of tlt t• award or 
paym,•nt, ll'hid11•n•r i,., mon• taym·ahl<• to 1 hl' tlaimant. ln tbe cas<· 11f a 
lllulfiplt• exc:hang-e rat<', tht· rail· of (' xehang-<• shall ht• that appnl\'ed by the 
lntrmatiunal :Jlun!'tary l<'nrrd lo r "urh tran~adiom, en·, in the ah~eJLC'<' of a 
ratt• so appro\·rd, a rat e whidt is t•qllitable Ulldrr th L' cireumstanccs of the 
ca><l'. 



584 TUE AMER!CA:'II .Tot R:!\A[, OF INTERNATIONAI, LAW fYol. 55 

:2. If, however, the injureù alien was a natural person and had his 

habituai residence in thr territory of the respondent State for an extendeù 

period of time prior to the injury, damages under Articles 31 to :!4 may, 

in thr discretion of that State, be paid in the currency thereof. 

3. The proYisions of this A rtiele shall apply also to the compensation 

payable undr·r Ar·tielrs 10 and 11. 

4. Dama.g-rs and eompensatiou payablr und ·r paragraphs 1 and 3 of this 

Article shall be exempt from exchange eontrols. 

ARTICLE 40 

( Local Taxes Pr·ohibited) 

Xl•ither damagrs nor compensation shaH be subjected to special taxes or 

capital lrYies within the State paying such damages or compensation pur

suant to this ('ouvention. 




