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An act giving rise to an obligation to indemnify, be it in tort

s

L

explores the extent to which these. benefits influeiice the amount of damages

~ L

payable by the defendant in German civil law and common law.

It concentrates firstly on cases where actions taken by the

plaintiff, which go beyond a duty to mitigate, gave rise to the benefit.

Secondly, situtations are examined in which the benefit consists in the

improved condition of the damaged obj'ects after the defendant has paid for
their repair, - )

L

Differences in the treatment observed in.the two legal systems

under comparison are suggested to ‘be accountable for and -explainable by

. r o

differences in legal traditions in the field of assessment of damages, the

treatment of unsolicited benefits, unjust enrichment and negotiorum gestio.

‘-
O

or in contr.act, can cause not only losses but benefits as well. This thesis’

o8-

——




¥

o ' — / |
. . Un ¢événement engendrant une obligation d'indemnisation &

[

cause d'une résponsabxhté soit délictuells soit contra tuelle. peut donner heu
/

~

non seulement A des dommages ‘mais aussn A des bénéf:ces. Ce mémonre

N ! &~

explore comment ces bénéfices mfluenceﬁt le moiltant des dommases—mtérets

S,

que le défendeur est obhgé de pgyer en droit cml allemand et en common

¥

o

[y

dommages ont donné liey & un bénéfice. : ° *

e

Dans un \deuxieme temps, des situations sont examinées dans

~

lesquelles le bénéfice

4w Pans un dernier tem s, il est suggéré que les différénces

o

P

a condition améliorée des objets
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An event which causes a loss can also generate profits or benefits, The .-
| T ) * ’
courts ha‘ge therefore repeatedly been called upon to deal with benefit-yielding .

' .

I'd
~7

events which have to_be credited against a damages claim. o .

hY

Consider these examples. The lot of land on which a house stood
before the arsonist burnt it down is worth:more without the'puilding because the .

dwe{ling‘ was protected as a heritage building. Again, a dismissed emplayee finds a

)

job’ which is better paid than the old one. @ther examples are the car accident that

triggers payment by an insurance company and. the contract-breaking buyer who

¢

refuses to take the goods but whose seller is able to resell them at a profit. Finally, a

damaged m}chine is worth more after the repair with new spare parts for which the

» wrongdoer had to pay. ‘ . - ; .

&

.3
In all these cases we have to address the question of the extent to

which this benefit influéhces a damages award. Should we disregard it as wholly or

partiaily irrelevant or should we reduce the damages By the amount of the benefit?

. This paper presents arguments and ‘aspects raised by the above cases

in both German and common law.

The common law, when it addresses these issues at all, deals with
\

' them'underthen label of the "collateral source rule”, if—the benefit comes from third R

parties, or of "betterment”, when the b‘enefit is created by xompensation in the form.
A

of repair. If the benefit was created’ by the blaintiff's own actions, it is seen as a
- 1

question of mitigation and the rule as to avoided losses comes into play, This rule

stipulaies that any loss avoided goes in mitigation, i.e. in reduction of the loss.
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While on the face of it, and in particular for a common lawyer, these

dreas of law may not séem to be related, they can be treated together for several
of »

. w< & . .
reasons. In all cases, in one way or another, a loss was eventually avoided, and in all

" cases this raises the question whether the accrued benefit has to be accounted for in
B . i oy

\ b
reduction of the damages.

|

component of what it means to compensate. It would&then become a question of
definition of the concept of compensation used in all the cases mentioned above.

o Taking a somewhat different view, we can approach the question of

. accounting from a djfferent angle. Who, if anyone, is entitled, or more ent‘itled,\to

~

keep a benefit that has accrued through an event which also has giveﬁ rise to a loss.
Seen from this perspective, the focus would lie more on the question of “unjust
enrichment.(\ﬁould the plaintiff be unjust}fiably enriched if he kept the benefit as

we{l as the normal amount of loss?

[l

¢

This unjust enrichment approach would also link together all the cases

.
f £

.

mentioned above, regardless of the area of law they arose in. My starting point is

therefore the factual situation of a simultaneous loss and benefit.

N

A short introduction to the German law of damages and to the
AY

accounting problem will be given in order to allow the common law reader.to follow

1

[4
the comparative parts of the paper (chapter 1).

, ‘
.'The second chapter of this thesis will then serve as an illustration.

» ]
Four typical situations are presented in which the problem of accounting for benefits

ariseg. Their respective solutions and the arguments used therein will be discussed in

" both German and common law.

This part is followed by two chapters (3 and 4) which will deal with
!

two groups of cases in which German and common law take opposing views. I have
. \ ‘

4

\
v

N
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chosen .to deal with these situations in more depth because it seems that the.

B °

qifferences, and a comparison thereof, succinciiy reveal the issues involved in this

<

area of law. These two chapters respectively deal with benefits obtained thrBugh

efforts beyond any duties owed to the defendant (chapter 3 - own efforts) and

through the repair of a damaged thing (chapter 4 - "new for old"). ‘“

In these last two chapters, an attempt will be made to connecf the
I L]
cases and evaluations used in the reasoning leading to their sqlution, It will be argued

that the interests inyolved are similar to those in roader area of unjust

enrichment and that the differences -between the twq legal systems can be traced

back to fundamentally different. understandings of the principle of unjl,lst enrichment
and of what compensation means. . . o

l To a certain degree, these basic understandings or biases may often be
unreflected. I shall therefore refer to them as legal traditions. Consistently ap}:lied.
the law will reflect the differences in legal traditions in all area‘s in which they‘
surface as determinative factors.

, It should be noted that the d::ty to mitigate&common law actually
consisfs: of at“least three subrules. Firsgiy, only damages which could not have been
ayoided through reasonable efforts can Be recovered by the plaintiff. Secondly,
'reasonable~exp‘e{nses made during these efforts can be recovet:ed as part of ;he

damages and thirdly, once a loss has been avoided, i.e. it has not materialized, this

will go in reduction of the award as well. The last rule (the rule as to avoided loss)

. will be the primary concern of this paper. . B

Mitigation refers to what the plaintiff should dc; or, in the case of the
rule as to avoided loss, to what he) did. The problem of "collat‘eral benefits” on the:
other hand, refers to benefits received from a third party source, I will deal with
both these rules because they appear to be closely related. In both instances, we have

to establish criteria enabling us to determ}ne whether benefits caused by a tort or a

Q

[}
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breach of contract’ should be included in the assessment of damages or not. I 7

" therefore find it essential to compare the consistency of the law when dealing with

. " these two subjects and to treat both—rule¥ in thig thesis. Indeed, they are but two

sides of one coin. -

It seems undisputed that the duty to mitigate can only arise after the

. . . , \
breach of a contract or the breach of a duty in tort.! Being a subproblem of the duty

to niitigate, benefits arising before a breach are generally to be disregarded. On the

" other hand, it has to be noted that deciding which benefit’ accrued before the

damage-producing e;'ent and which occurred later is not without difficulties. For the
purpose of this pa;;:. } shall assume that the issue of the benefits ha\\./ing to be a
result of the evenot that brought about the damagos‘ is cle;xr.

Some writers seem to take certain judicial statements? in the area of
mitigation to be conclusive evidence for the assumption tha’t the testr applied by
common law courts in all cases in which an injurious event also caused géﬁ’et:its is a'
mere "but _fo'r test".3 This. would mean that any benefit, as long as it ig in fact
caused by the tort or the breach of contract, would go in reduction of the c‘l'ama’"ges.
Although this is obviously the most clear cut solution, it is not the one-adopted by

the courts. The simple example of the father who pays for his injuréd daughter's
N ‘ ‘

Y White- and “Carter (Councils), Lid, v. McGregor, [1962] A.C. 413 (H.L.);‘
Canadian Western Natural Gas Co. v. Pathfinder Surveys, Ltd. (1980),
- 12 Alta. L.R. (2d) 135 (C.A)). / .
@

3 Cf. for example Apeco of Canada, Ltd. v. Windmill Place, [1978] 2 S.C.R. *
385; Karas v. Rowlett, [1944] S.C.R. 1; Weber v. R. GiSteeves

" Construction Co., Ltd. (1981), 32 B.C.L.R. 31 (S.C.); in the U.K.
Lavarack v. Woods of Colchester, Ltd., [1967] 1. Q.B. 278 (C.A.); the

exact meaning of Lord Haldane's words "arising out of the”

transaction" in British Westinghouse Electric & Manufacturing Co. v. .

. Underground Electric Railways of London, Ltd., [1912] A.C. 673
(H.L.) i$ not entirely clear to me.

. Scf. Jeffrey G. Maclntosh, David C. Frydenlund, "An Investment Aﬁproach
to a Theory of Contract Mitigation" (1987), 37 U. T. L. J. tl, 13 at 120
f. ° '

J
1

L}
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medjcai bills shows this. The damages awarde;l—-will clearly not be reduced because of

this. Of course, had the daughter not been injured,‘by the tortfeasor, the father

[

would not have paid ‘the daughter’s debts. No cou;t, however, would hold this to be

sufficient to establish that the amount paid had to be accounted for in reduction of

the damages payable by the wrongdoer. ‘

» f

» - Although no satisfactory .answer as to exactly why the test is

«

insufficient is given, courts have made it clear that in both "collateral source" cases ,

and in mitigation cases, they take into account a much broader array of factors than
mere causal consequence.* o

3
- Turning to the subject of accounting for benefits under common law,
one can distinguish tort and contract cases. Although this seems to be the teyndency" )

of the courts, one finds a number of stawmemmclples T
apply in both contract and tort.’ Although not an analytical or constructive
argument in itself, but rather a mere statement of consequences, this i$ somewhat
revealing because it logically departs from a ﬁ;esupposition. This is that, once we

. @ N
agree that the sa‘me rules apply, we reject a solutibn bf the problem of reductiqn of
damages claims for beneficial events v'ia the argument of remoteness’of causation. ’

vThe tests of foreseeability as well as the standard and dates being so different in-tort

u

®

DEPSY
4 .

4 The "but for test" was clearly rejected as a conclusive cntenon in Parry v.
) Cleaver, [1970] A.C. 1 (H.L.) at least for the insurance cases. Cf. also
"RGZ 80, 155, 160 or BGHZ 81, 271, 275. Even the doctrine. in
. Germany seems to agree on that point cf. Dieter Medicus in Ginther
Beitzke, J. v. Staudingers Kommentar zum Biirgerlichen Gesetzbuch.
mit Einfiihrungsgesetz und Nebengesetzen, Buch II, 12th ed. (Berlin: J,
Schweitzer Verlag Walter de Gruyter, 1983) [hereinafter Staudinger])

section 249 BGB para. 143. .

5 Cf for example Redpath v. Belfast and Coumy Down Railway, [1947] N.L

167 at 172, .
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and contract,® it follows that once we accept tl}e stafement that the rules are similar

the solution can not be found in the area of remoteness\alone.

~ - Compensation being the common aimA\and end of both tort and

'

contract law, this makes a lot of sense if we consider the rules of mitigationﬂ, and in

particular the rule as to benefits, as a question of the definitign of damages in a
, I
broader sense. In not drawing the distinction between tort and contract inSthe

following discourse, we have to presuppose that there is at least some truth in the

statement that remoteness and causation are not the key to the solution and that the

-

.,problen;s we are dealing with here are on a different level or. represent another step

;

in the analysis.

]
¥

Another way of structuring the following is to look at the source of --~

the penefit, i.e. at who in"fact pays, or at where the cash flows from. This requires

T e——— R ,

. one to suppose that this factor is significant. Law is not so' superficial as to disregard

&

all factors in oi‘dq;to concentrate on the exterior aspect of where the cash flow o

! occurred. The actual transfer of funds is only superficially relevant. It cannot be
stressed enouéh, however, that what really matters is the legal relationship that gave
rise to the transfenf. This might be what<Lord Reid meant when he said:

“[Slurely the distinction between receipts which must be brought into account
and those which must not must depend not on their source but on their
intrinsic nature."? .

I will take the way of examining the issue of accounting for benefits
by looking at similar fact patterns (or better topoi): The danger in this approach‘can

be seen in the following anecdote recounted by Justice Holmes;
¢ ’ :

b "One mark of a great lawyer is that he sees the application of the broadest

rules. There is a story of a Verinont justice of the peace before whom a suit

was brought by one farmer against another for breaking a churn. The justice

>

8 Cf. Parsons (Livestock), Ltd. v. Uttley Ingham & Co., Ltd., [1978) Q.B. 791
(C.A), Czarnikow, Ltd. v. Koufos, [1969] 1 A.C. 350 (H.L.) with
. regard to just how different the rules are. -

‘ T Parry v. Cleaver, supra, note 4 at 15E. ° \

-

~
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took time to consider, and then said that he had looked through the statutes
and could find nothing about churns and gave judgment for the defendant.
The same state of mind is shown in all our common digests and textbooks,"®

In our case, however, this technique reveals the advantage of

following legal as well as factual criteria for grouping tﬁe relevant problems and
‘ . / i
cases. If we keep in mind that we are attempting to find th? "broadest rule®, we will

not risk being compared to the Vermont justice. f\\ )

In addition, this manner of stmxuring the following material
facilitates a comparison within as well as between the two systems treated, in that it
enables us to consider fact patterns with the same distribution of interests between

H
the parties involved.

1.2, Use of the Comparative Approach

Comparative law, as I want to approach it, should not be studied with
the expectation of finding the "better solution" or the one that is "more just" or

"makes more sense".

\, o
’ A

Having been: brought up in one legal system as most lawyers are,
"crossing the border" is a dangeron;s venture. It is probably quite natural to encounter
new things with ;1 certain amount of skepticism. This skepticism can very easily turn
into rejection, or Jeven worse, info an attitude of superiority which is probably more
often a mechanism to protect oneself than the fruit oaf reasoned criticism or actual
. ' e~
legal xenophobia.

Much as this can happen on a real trip to another country, the same

danger lurks Behind ever); step you. take in another legal system. And just as we look

’

\é As cited in Clarence Wilfred Jenks, The -Prospect of International
Adjudication, (Dobbs -Ferry, N.Y.: Oceana’ Publicaitons, 1964) at 265
who unfortunately fails to give a reference.

-
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at people and how they are used to and determined by their traditions when we

travel®, so shall we have to cope with "legal traditions” which are often basic beliefs

-

shared by a community and which tend to surface very often disguised as a

s

particulgxr institution or method of solving conﬂicﬁ.
. \

Once this is acknowledged, insight may spread quite quickly.

When we travel, we can come back without having seen anything if

we approach the experience with preconceptions that have been implantéd in our

minds over many years.!” Studying comparative law, like travelling in another -

country, can therefore only be of any use if it is done in order to discover and point

out inner connections, links and motives for looking at things differently. Comparing

e

in this sense is therefore not done with a view to finding the "better solution" for a

4 bl

problem. This would be a useless exércise-anyway because it could only be the better

one on the basis of my views and preconceptions as well as in view of the ends I

’

+

a

- B 7/

\
o

9 The travel metaphor has been used in a much more dramatic form by Ernst

3 Rabels"Deutschies und Amerikanisches Recht” RabelsZ. 16 (1951), 340
" at 340: "Rechtsvergleicher sind gewohnt, in fremde Dickichte

? einzudringen, und ‘darauf gefasst, dass unter * jedem Busch emn
Eingeborener mit Pfeilen lauert." 1 think this conqueror-like image
reveals the dilemma of .comparativists in the last decades who, because
they were not humble visitors trying to integrate before comparing,
were threatened by the "arrows of the aborigines"” who probably had

- gll the right in the world to.feel insulted by the value ‘judgement of
conceited tourists”on their legal photo safari. Recently, the metaphor
was taken,up by Giinther Frankenberg in an interesting attempt to
reevaluate the position and use of comparative law and its links to
cultural backgrounds, see, "Critical Comparison:' Re-thinking
'Comparative Law" 25 Harv. Int’l L.J. 411 (1985).

: “° This is often revealed by the terminology. For example McKinnon, L.J. in

‘ Fibrosa Société Anonyme v. Fairbairn Lawson Combe Barbour, Ltd.

. (1941), [1942] 1 K.B. 12 (C.A), (revetsed in [1943] A.C."32 (H.L.)) at

. 28 and per Lord Wright at 61 "[...] it is clear that any civilized systé?n

of law is bound to provide remedies for [...) unjust ennchment" this

shows a state of mind which is surprisingly wide spread and "found

also e.g. in Jerome E. Bickenbach, "Unsolicited Benef:ts" (1981), 19

U.W.O.L.Rev. 203 at 209 "obviously, in a civilized legal system,
neithe; of these standards is acceptable”.

-~



feel should be pursued. Doing this will effectively 16ad to nothing more than a
. - - Lt

conceited value judgement, ‘ . .

-

CA comparatiifis hould therefore be like a‘ good tour ‘éuide. He should

. v - °
be able not only to state things as they are but also to try to explain-why these things i

are the way .they are. This entails linKing them up with their envitronment. This step
H

is one that connects with the traditions a phenomenon is embedded in. It is the

attempt to ratienalize the impact of cultyre-understood as a conisgnsus on the way to
' b

look at things in a given community.!!

Comparative law as 1 perceive it is therefore necessarily quite'

)
B}

’ descnptlve and expository. Why thmgs should be dif ferent isa second step which is

Qo

very'apt to end up as a simple rélapse into the value system we grew up in.

o .
This is why I eventually want to concentrate in chapters three and

four on twp areas of the rule as to-avoided loss even though it is dealt with in quite

e )
® <
a dif ferent manner in commmon law and in German civil law, Comparmg the same

- S v

solutions is - like comparing the same things -~ quite boring for the comparer as well
- A .
Ve <
as annoying for the reader.!? Therefore, after a short overview of the law as it
\ » t

generally deals with the cases in which the issue surfaces,” such overview being
’ \

designed to put the issue in a broader’ context, I shall concentrate on the points of

new for old" or "betterment” and on the cases in _which thbbenef:t was achieved

N

e}

11 See, -although with a view to the’ question of "borrowing” legal institutions
and the effects of this process, the discussion between Otto. Kahn-
Freund, "On Uses and Misuses of Comparative Law” 4197'4) 37
Mod.L.Rev. | and Alan Watsén, Legal Transplants; an Approach to
Comparative Law, (Edinburgh: Scottish Academig Press, 1974) and
Alan Watson, "Legal ‘Transplants and Law Reform" (1976) 92 L.Q.R.
79. \

12 . as to the treatment c&f differences and similarities in Comparative law:
Konrad Zweigert, Hein Kotz, Einfiihrung in die Rechisvergleichung
auf dem Gebiete des Privatrechts, Bd. I, Grundlagen, Ist ed.
(Tubingen: J. C. B. Mohr (Paul Sxebeck), 1971) at 36 ff who is

® prepared to talk about a general "praesumtio similitudinis" in

. Comparative law.

. a

S
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through the personfl efforts of the- plaintiff, in which cases the solutions and

attitudes seem to differ radically between common law and German civil law.

.
" an
- - ¥
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Th"e followmg parts of this First chapter are designed to introduce ‘the

reader who is not traxned or otherwise familiar ‘thh the German legal system to th%
f e ,

basic elements and legal concepts as ¢ pettain to the issues dealt with later. In

additiox} to briefly treating the way damages are computed (1.3.1.) and the-

L] w
application of the duty to mitigate (1.3.2.), sources of further rgading available to the

non-Gerfnan speaking reader are provided in the footnotes. Finally, an overview of

the treatment of ac®ounting for benefits (Vorteilsausgleichung) by German courts is

pre'sented (1.3.31).

P Y ) . \ 4 ‘.
To expliin the German law of damages, we have to start with the

b}

. ;

question of> how the German Civil Code (hereinafter BGB!®) decides whether damage
<

has occurred or not, and how it is computed. The issue, which I shall argue accounts

] ¥ g .
for a number of differences between German and common law in the field that we
[%
A
are concerned with, is addressed in in s. 249 BGB\L__\.\ . .

13 For Bargerliches Gesetzbuch dating -from August 18, 1896 (RGBL. S. 193,
BGBINII 400-2 Tast change 8.12.86). A short introduction in English
can be found in B.S. Markesinis, 4 Comparative Introduction to the
German Law of Tort, (Oxford: Clarendon Press, '1986) at 15 with
‘further bibliographical references to quite unsatisfactory works for the
anglophone reader id. at 21.

L4

[
'

4 The subdivisions of the BGB are called Paragraphen and are abbreviated
by a special sign. For reasons of convenience for the anglophone

L3
s
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(Art und Umfang des Schadensersatzes) ~

(1) - Wer zum Schadensersatze verpﬂzchtel ist, hat den Zustand

herzustellen, der bestehen wirde, wenn der zum Ersatz verpflichtende Umstand
+ .nicht eingetreten wdre.

einer Sache Schadensersatz zu leisten, so kann der Gldubi

H

® (2) Ist wegen der Verletzung einer Person oder wege?eschdd:‘gung
er
den dazu erforderlichen Geldbetrag verlangen (emphases added)

[(Manner and extent of Compensaﬁon)

—

(1) A person who is obliged to make compensatxon shall restore the

situation which would have existed, had the circumstance rendering him

, liable to make compensation not occurred.

(2) If compensation is required to be made for injury to a person or

damage to a thing, the criditor may demand1 Pmmmﬂmm&n the

sum of money necessary for such restoration.]

A

This section is found in the general part of the law of obligations. It -

therefore applies to both contract and tortilaw as well'as to all other situations in

)

" which an obligation to pay damages may arise. It spells out the maxim of restoration

‘in kind. Although a first reading may suggest that the normal situation contemplated

!

by the code is that the person under.the obligation to compensag would take care of

undoing the harm personally, solving.these cases is presently not the most important

_ aspect of the provision. Today this provision is much more important as a

* ~-determination of the adequate measure of damages than as the actual statutory basis

ff;r ordering the*wrongdoer to repair or. to do an eqpivaler{t act. A recent decision

16

»

of the German Supreme Court for,Civil and Criminal Matters (hereinafter BGH!"),
3

in which the owner and bhu'ilder of a model of the Torpedoboat "Dachs" of the

.

f .

\

reader and because the "hardware" does not print the sign I will use
the Enghsh equivalent of "section” for Paragraph, "subsection (subs.)"
for Absatz and *clause" for Satz.

. 15 The %nglish versions of the BGB throughout the text are based, on the

18 BGHZ 92, 85 ("Torpedoboot Dachs").

following translations: Chung Hui Wang, German Civil Cddes, -
Translated and Annotated, (London: Stevens, 1907) and lan S.
Forrester; Simon L. Goren, Hans-Michael ligen, The German Civil
Co (as Amended to January 1, 1975),- (Amsterdam: North-Holland
Publidhing, 1975). W‘nor changes were made for the sake ,of
accuracy.

a
~

7 For Bundesgenchtshof An overview of the German judicial system is

contained in B.S. Markesinis, supra, note 13 at 1 ff. .

9 -
. .
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German \navy could only recover its value as determined by the court, does not N

qualify of change the law. On the cbntrary, it shows thdt the relevan;‘refq,rence point

\ﬂ 3 . 3
of the comparison to be made between the situation before and after the act leading

. [ N L
xto the duty to compensate is not merely an economical one. What has to be compared

are onthological situations, not sums of money.!® The maia argument in that case was
tha‘t the self-made.boat was a unique object. The rebuildinWy a professional model
builder as the normal measure of damaées afcording to s. 249 would not reflect what
the boat in fact represented. Having been built by the plaintiff, and nobody else, it
was a unique object which could therefore -be presented in-exhibitions to the relevant

‘pui)lic. Thus, recreating the ship which the tortfeasor would be under the obligation

12

to do accdr_ding to s. 249 BGB was impossible. In these cases s. 251 subs. I BGB

3

stipulates that the value which the court is relatively free to determine according }o

287. of the Code of Civil Pocedure (herinafter ZPO'®) has to be paid in
‘ -~

u

compensation,

This, of course, cannot and does not mean that restdration
(Wiederhersiellung)‘is only possible -1f cases in which lthe exact same positio'n can be
achieved again. This would logically never be possible.?® The demolished car can
never be restored to its p. -demolition state. Stiell, restoration within the meaning of
8. 249 is possible. All that can be and was meant is-that the fnjured party should. be

put back into substantially the same position. This is a position that can objectivgl&

be considered to be equivalent, an evaluation left to the judge as a matter of fact.
A

~
.

) - v
~ - - .

[ 4

18 This seems to be generally accepted, although some writers still understand

the difference between before and after as a mere matter of.

¢ arithmetics. Cf. statement of the problem in BGHZ 43, 378, 381,

2]

¥ Eor Zivilprozessordnung. .,

0 This has been expressed with unusual openness by Lord Reid in British

‘ Transport Commission v, Gourley, [1956] A.C. 185 (H.L.) at 212.
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' Section 249 BGB is ni fact most often used to rebut the argnmem’ ‘
frequently made by defendants that“the hypothetical test of value as the measure’ of
damages is an adequate way of compensation. Section 249 BGB settles questions that
have been and still are &discussed in common law, namely ,is the compensation

. | effected by handing over the dif ferencFe in value between the plaintiff’s ngumn now
and the one that would he}ve prevailed without the event‘ that brouglht about the duty
to indemnify (hereinafter the "event") or by actually restorin‘g it??! Two cases which
, address the problem and represent the opposite positions best 1llustrate what is at
‘ stake here. They are taken from the common law because lt:S more familiar to the
reader. On thH one hand, there is Joyner v.gWeeks'". a cas_e in which a lessee failed to !
deti\:er up the premises in a state of good repair. After the lessor had relet to a third
party who undertook to perform“alte;-ations and renovations, he sued the first lessee

3 for breach of his covenant. The court awarded not only nominal damages but

decided that the ordinary rule is that the cost of repair, i.e. performance by putting

the plaintiff in the required position, is‘the measure of damages. On the other haad,

. 0

31 This is addressed again infra’ chapter 4. This formulation ("event") is
chosen deliberatély because for the purpose of this paper, I am of the
opinion that the problems are of the same nature in tort as well as in

. contract. The only difference is that the hypothetical s’ituation that has
to be compared to the status quo is in one case determined by the two
parties through the definition of the contract (i.e. their position had
the contract been performed and pot their position had the contract

o never been made) and, in the other case by the law as applied by the
' court. In this sense, a tort also never puts a person back into a former

u position but rather into a new position that should as closely as

possible resemble, i.e. be equivalent to, the old situation. Just as it is
. impossible for a contract to go back, the relationship created by a tort
can only develop in one direction - forward. Cf. also supra, note 20.

\ 22 11891] 2 Q.B. 31 citing older case law at.37. See also with the same result
' > Sunnyside Nursing Home v. Builders Contract Management, Ltd.,
’ ‘ [1985] 4 W.W.R 97 and Radford v. De Froberville (1977), [1978] 1 All

9 ' E. R. 33 (Ch.D.) although in that case the rule that the difference in

@ value is determinative was confirmed. The case is also frequently cited
for the assessment of the mitigation point.



d -
.
“ *

. there'is Wigsell v. School of Indigent Blind®®, where the defendant who had agreed

e‘q build a wall to>separate his land from his neighbour’s was held to be requiréd to

pay only the diffe’rence in_value between the plaintiff’s .ground with’and without:the

)
wall

Al
°

: .+ Of course, it might be arguable that the common law, in order to
prevent overcompensation, refuses to give this problem a‘n abstract solution and
inquires, inter alia, whether the plaintiff genuinely wanted the work to. be don;,
rather than the monetary'equivalen,t of the work.‘On the other hand, tfxis‘aspect and
the inquiry into the intent of th‘é plaintiff is never explicitly made a part of the
general rules stated in the cited cas;as. In addition, in Joyner v. Weeks the money
could not even have been used to do the work because the third party, i.e. the next
lessee, had already performed the renovations. ’

“"To sum up, the significancé of section 249 BGB is that it decides the
point in favor of the solution found in Joyner v. Weeks.

% . The actual test applied in Germany in computing the loss is the so

called Differenzhypothese (doctrine of difference). This doctrine calculates damage

% (1882) 8 Q.B.D. 357. Clearly with this result, which seems to be much
more widespread Reginald G. Marsden, The Law of Collisions at Sea,
11th ed. by Kenneth C. McGaffie (London: Stevens, 1961/Supplemeht

” 1973) para 467 ff and literature cited therein; O'Brien v. Underwood
' YMcLellan & Associates, Ltd. (1979), 5 Sask. R. 337 (Q.B.); Hawkins v.
McGee 84 N.H. 114; 146 A. 641 (1929); Jacobs & Youngs v. Kent, 129

N.E. 889°(1921); Peevyhouse v. Garland Coal & Mining Co. 1963, 382

P. 2d 109 (S.Ct. of Oklahoma), cert. denied 475 U.S. 906, 84 S.Ct.

196, 11 L. Ed. 2d 145 (1963); Eldon Weiss Home Construction, L‘d v.

o Clark, (1982), 39 O.R. (2d) 129, Olson v. New Home Certification

' Program of Alberta’(1986), 44 Alta.L.R. (2d) 207; Cotter v. General
Petroleums, Ltd., [1951] S.C.R. 154 per Kerwin J. For intermediate
solution see, Ideal Phonograph Co. v. Shapiro (1920), 58 D.L.R. 302
(cost of repair or actual financial loss whichever is less).

Tito v. Waddell (No. 2), Tuito v. Attorney General, [1972] 3 All E. R.
129 (Ch.D.) Megarry adressed this problem as one of principle,
although in the end -he seems to have evaded it by grounding the
differences in case law and on the subjective intentions of the
plaintiff,

1) In

[

°

\

|
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by comparing the financial situation as defined by the actual state and composition

of the assets or estate (Vermbgens&:and”) with the one that would have prevailed

had the damaging event not taken place. In keeping with the intent underlying s. 249

)

BGB, -these .points of comparison are the actual positions or situations, not two

numbers.?® This*does not hide or deny that it is, as is already ex;;ressed ins 249 1
BQB, a hypothetical situation with all the uncertajnties necessarily {inked thereto.

Stoppinig here would automatically lead to discounting for all kinds of
benefits, as unrelated as they might be to the events in question. Any money
acquired by the innocent party would have to be accounted for in reduction of the
damages award.

%

P Although the BG}goeé not contain an express rule, there exists a

consensus .that such an easy solution can not be right.?” It leads neither to equitable

" results nor does it fulfill the aim of mos¢ rules that order compensation, namely that

the wrongdoer is supposed to compensate for his acts without such compensation

leading to the other party’s benefit or to undercompensation®®. This seems to be
»

evident in cases where the victim was insured. Applied in this manner, afy insured

person would be open to injury without any civil remedy or sanction, Although the

common law seem$ to take a much more lenient approach on this point, it appears

% Vermdgen corresponds quite exactly to the French term patrimoine.

% Cf. for a quite instructive article, Dieter Medicus, "Normativer Schaden"

JuS*1979, 233 at 235.

2" The BGH took that view but did not provide thorough reasoning in ‘its
decision BGHZ 55, 329, 333 [1971] (Omnibus hits car of driving
school). . .

8 Even in common law, undercompensation or overcompensation seem to be
accepted.Lord Wilberforce for example accepts it as a result of social
security in Jobling v. Associated Dairies, Ltd., [1982) A.C. 794 at 803
(H.L.) where he also says that we do nét live in a world "governed by
the common law and its logical rules”, a quality which he himself
stated it did not have two years earlier in Pickett v. British Rail
Engineering, Ltd., {1980] A.C. 137 (H.L.) at 146. '

-
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even more problematic to have the redeiaf.ing party benefit from moneys that the

injured party acquires through and by his own efforts after the injury is done. This

solution puts the injured person himself into a legal relationship that is akin in its

effects to a negotiorum gestio, without offering a valid justification for the fact that

the injured party should be working and risking his own money for the account of
B .

the wrongdoer. This situation becomes even clearer when we are dealing with efforts’

or investments which do not meet the reasonableness test of expenses in mitigation

of aamages. Why should the injured party risk not getting reimbursed f;:r expenses

incurred, but if the venture happens to turn out well be obliged to hand over the
benefits just as though he were an agent? ) -

I'4

- The law of damages is al»;ays in a state. of flux. The theory of
differ:'nce has been criticized from different directions and its application has been
modified by the BGH itself in recent years. In 1968 the Grosse Zivilsenat (extended
senate for civf{ law of the BGH)® for the first time used the term normativer
Schaden (normative loss),3° in commengng ‘6'1‘1 a line of cases in which the BGH had

allowed damages to a husband for the loss of his wife’s help in the house, even if he .

had decided not to hire a housekeeper as a substitute. Allowing this, according to the

L

Senat, was. already a rejection of the pure difference doctrine. The focus on the

!
subjective and particular situation of the plaintiff was jgstified as a corollary of the

normative notion qt‘ loss.

\
v

9 This is a special senate, sitting with 9 judges which ‘is created by s. 132 _
Gerichtsver fassungsgesetz, It hears the cases in which one senate wants

L » to deviate from an earlier decision of another senate (s. 136 GVG). A ‘ .
® similar senate which unites judges from the 5 Supreme Courts of
Germany sits if one Supreme court wants to deviate from the other. It
is one means of reaching uniformity of law without a strict doctrine
of stare decisis. These decisions have an amplified ' force and are
considered extremely binding. An Englxsh descxptxon can be found m

Markesinis, suprq, note 13 at 1 ff and in particular at 2.

-

% BGHZ 50, 304 £f (GSZ). .

N

4
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This concept was subsequently used in a rather inco&nsistent way. In
order to be accurate, only a very general definition can be given and it may be
expressed as fqllows: Normat'qe loss is a concept of damages which departs from the
diffefgnce theory but is ;xtended through a legal evaluation in certai;l areas b);
including typified losses even if they did not in fact occur. It includes a focus on the
subjective. In briefer but perhaps not as exact terms we could say that a

]

circumstance is "normative", if it does not appear as a loss from a "natural’

viewpoint, but only after we assumed an evaluative perspective. These short

« definitions merely sum up and cover very different groups of cases and policies.“ll

This concept has been widely used in cases of contifxuing payment of

wages after injury to an employee. Starting with BGHZ 7, 30 ff, in which it was
considered a question of accounting for benefits, the BGH increasingly éxpanded the

recoverable loss using this normative ¢ ncept.32

It was further used for e ple in a case, in which a child C. was
injured by I. and had to be treated in a hospital. C. sued I. in damages. A redu i'on
of the award by the amount. of costs saved for not living at ‘home was difficult
because C.'s parents, not C. himself, were hgconomically affected by the event. A
judicial evaluation quasi "created” the loss and the benefit havi}ng occurred for C.3%

i {

Another example is the claim of an injured housewife for lost labour.

“The problem hére was that no legally protected interest of the husband was affected

when the wife was injured. On the other hand, the wife, whose physical integrity

was affected, did not actually lose anything economically in terms of labour, due to
. . - _ g~ ) -

[}

@

31 pieter Medicus in Staudinger, supra, note 4 para 40 before s, 249 BGB
and Dieter Medicus, supra note 24.

32 Today even a portion for lost holidays corresponding to the time one was
injured can be recovered from the employer, Cf. BGHZ 59, 109 ff,
154 ff with fqrther referencgs.

- -

33 of. OLG Celle, NIW 1969, 1765. ,

17



S

-

the fact that she couldanot look after the ‘household. This is ﬁarticularly true if no
substitute employee is hired. A normative notion of loss saw a recoverable toss for
the _\uﬁ: in her impaired ability to work in the house.3*

How difficult and problematic all_this is, and how close we come to
" the situation in which precedents or mgré formulations start to haunt us, became
quite obvious in the following passage of a decision by the BGH:

" Der normative Schaden ist] was der Verletzte [...] trotz [des zeitweiligen
Ausfalls seiner Arbeitskraft] tatsdchlich nicht verliert”

"[The employee should get as normative damages]' what despite [his disability
or inability to work], he in fact did not lose.”” (emphasis added)

This sounds like quite the opposite of what we originally stated to be
"compensation”, it alsg entails a déviation from a concept of "subjectif iec}" loss in that
it typifies losses that "should" or could have occurred but for certain actions from
which we do not want the wrongdoer to profit.3® In subsequent years the term
"normative loss" has come up in different contexts. It is quite unclear what it exactly
means. Some understand it as a concept which denotes deviation from the normal
every day understanding of loss. Others argue that it means any devxatmn from the

theory of difference. Both these understandings are incoherent, because they 51mply

group a variety of very different things under one term. It has also been suggested

7

3 BGHZ 50, 304, 306 (GSZ); see also BGHZ 51, 109; 54, 45. There are some
cases in which in common law damages were allowed for loss not
actually suffered by the plaintiff. These might be comparable to those
German decisions which allowed damages for loss suffered by third
parties, which I would consider to be' a distinct problem from the one
of normative loss because after all there existed a real loss somewhere
and we only allow liquidation by a third party. Cf. Jackson v. Horizon
Holidays, Ltd., [1975] 1| W.L.R. 1468 (C.A.); Beswick v. Beswick,
[1968] A.C. 58 (H.L.) at 88 both dis¢ussed in Woodar Investment
Development, Ltd. v. Wimpey Construction U.K., Ltd., [1980] l W.L.R.
277 (H.L.).

% BGHZ 43, 378, 381, , :

N

3¢ BGHZ 63, 182, 184 54, 82, 85 and BGH NIW 1969, 1477, 1478. For a
critique of the doctrine of difference Keuk, Vermégensschaden und
Interesse, 1972, 8. 52 ff. .
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that normative loss is the same as a rejected deduction of benefits from a damages
award. But this too would only amount to relabelling an old problem without adding
any aspect to its solution. The actual mea;xing of the term is prob;bly one of the
most treacherous areas of the German law of damages. -

For our purposes though, it will be enough to know that the concept

> . ‘ . * 1] . ’
of "normative loss" accepts the introduction of corrections to the notion of loss

L4

through “legal evaluations. Medicus is probably right in saying that the major

L

19

achievement of this trend is that it facilitates a disregard for the fact that in certain

situations the burden of a loss will always fall on third parties, often because of

e

“"‘ corrections 'of‘ the compensatory system made by public or social laws. In these
situations, we often cati not talk about a loss which is subsequentl;/ erased or set off,
for which set off we might order accounting, - ‘

¢ Understood as simply a corrective for this restricted class of cases, the

term normative loss can be of someyhelp.,Oth\a\wise, we would run the risk of

' éliminating all limits to the -duty to indemnify, a danger which is impending in-the

unqualified language of BGHZ 43, 478, 481 cited above.

& The German system splits up' the rules that are found as subheadings
of the common law term mitigation ‘in a different way. "Functional equivalents" can
be found scattered all over the legal system and the BGB.

The German doctrine. of mitigation presents itself as being settled and
straightforward. In recent years, ndither a great deal of academic work nor any new

developments by way of case law have occurred.
[

Looking at the immediate practical application of the rules, however,
iy

it is discernible that a rationalisation of the different principles and institutions that

-
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cover the field of what a common lawyer would consider part of mitigation has not
yet taken place. ' %

The starting point is s. 254 BGB* found in the second book entitled

Schuldverhéltnisse (relationships of mdebtedness or obligatxons) whose subsection II
is considered to be sedes materxae"’h. As the systematxcal position of any gwen

section within the BGB is designed to determine the scope- of its applxcatxon and is 2

\
faMWnng it,3° I'will cite the whole

section.

. Zweites Buch: Recht der Schuldverhdltnisse ';”‘;;’»"@‘
[Second book: Law of obligations] - .

- Erster Abschnitt: Inhalt der Schuldverhdlinisse

[First section: scope of obligations] .

" Erster Titel: Verpflichtung zur Leistung
[First title: Obligation of performance]
ngmph 254 BGB \
) (1) Hat bei der Entstehung des Schadens ein Verschulden des
Geschddigten mitgerwirkt, so hdngt die Verpflichtung zum Ersatze sowie der
- Umfang des zu leistenden Ersatzes von den Umstinden, insbesondere davon
ab, inwieweit der Schaden vorwiegend von dem einen oder dem anderen Teile
verursacht wonsden ist.
(2) Dies gilt auch dann, wenn, sich das. Verschu]den des Beschddigten
darauf beschrdnkt, dass er unterlassen hat, den Schuldner auf die Gefahr eines
- ungewbhnlich hohen Schadens aufmerksam zu machen, die der Schuldner
weder kannte noch kennen musste, oder dass er unterlassen hat, den Schaden
abzuwenden oder zu mindern. Die Vorschrift des Paragraphen 278 findet
! entsprechende Anwendung. .
' [Section 254 BGB

3 For a cémparative description of the "Failure to Avert or Minimize the
Harm" with reference to basic German case law in a tortious context,
A. M. Honoré, Causation and Remoteness of Damages: Int. Enc.
Comp. L. XI Torts, René David et al. ed., vol. I (Tiibingen and The _
Hague: J.C.B. Mohr (Paul Siebeck) and Martinus Nijhoff, 1983) ch. 7
ss. 153 ff.

‘ . 38 The position of the legal problem within the system of law.

3% An overview in English of West German law in general and of the Code as
) the centerplece of its private law in particular can be found in: Dieter

’ . Medicus, in Victor Knapp ed., Int. Enc. Comp. L. I National Reports,

(Tabingen, J. C. B. Mohr (Paul Siebeck), without date) under F1 ff.

¥
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(1) If any fault of the injured party has contributed in causing the
injury, the obligation to compensate the injured party and the extent of the
compensation to be made depends upon the circumstances, especially upon
how far the injury has been caused chiefly by the one of the other party.

* (2) This also applies even if the fault of the injured party consisted
only in an omission to call the attention of the debtor to the danger of an
unusually serious injury which the debtor neither knew nor ought to have

) known, or in an omission to avert or mitigate the injury. The provision of s.
278 applies mutatis mutandis.}

S. 254 BGB has been in the Code in its present form since 1900 when

_—"the Code came into force. The first part dealing with contributory fault did away

—

with the old rule ot: the German common l;w (Gemeines Recht) 'wh’ich was identical
to t\he old common law rule, namely that contributory fault extinguishes any claim in
ddmages, tortious as well as contraJctuzil.‘0

It seems to be the prevailing opinion. that the principle of
apportfonment of damages according to the extent of fat;lt in s. 254 is a corollary of
the principle of venire contra factum proprium**. This maxim is considered one of

the main parts of sec. 242 BGB, which sets forth the famous principle of good ‘faith

(Guter Glauben). S. 242 BGB reads rather matter-of-factly: .

+

Paragraph 242 BGB  (Leistung nach Treu und  Glauben)
Der Schuldner ist verpflichtet, die Leistung so zu bewirken, wie Treu und
Glauben mzL.Rucks:cht auf die Verkehrssitte es erfordern,

[The debtor is bound to effect performance according to the requnrements of

good faith, ordinary usage -being taken into consideration, l

A Y

40 Motive zu dery, Entwur/e eines Biirgerlichen Gesetzbuches fiir das Deulsche
Reich, Bd. II ‘Recht der Schuldverhdltnisse, Amtliche Ausgabe, 2nd
ed. (Berlm J. Guttentag, 1896) [hereinafter Motive] at- 23f and
Mugdan, Die gesamten Materidlien zum BGB, 1899 vol II at 13.

“ 1cr. the abundant treatment of literature cited in Staudinger, supra, note 4
s. 254 {BGB para. 4 and recently quite a critical analysis in Hans
Wieling, «'Buchbesprechung zu H. W. Dette, yenire contrg factum
proprium nulli conceditur® AcP 187 (1987), 95 who criticizes that we

lack an explanation for the fact that the party is bound' not to
contradict himself in his behaviour. He offers a contractual
2  explanation.

’ 4 Although systematically restricted to performance of obligations.- it is
established \that it is a principle that is applicable throughout the BGB
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Considered as the enactment of a general requirement of good faith'3,
L

] applié/ation is affected by the development of groups-of cases (Fallgruppen) which

deliver a set of subrules, one Mch is the said principle of venire contra factum

proprium. It is basically the same idea that underlies the common law principle of

-

estoppel. o

v
‘

Stated bridfly, a person can be barred from exercising his rights if
2 ‘A
this could be contrary and in opposition to to his prior conduct.*¢ 7

Appliedﬂ to s. 254, the argument runs as follows. The plaintiff does not

, ‘«contravene s. 242 by the fact that he himself was’(partly) responsible for the injury

to his legally protected interests (Rechtsguf) but he is considered to act against good

(in conjunction with 8. 157 or 5. 826 BGB) and even beyond the Code
to other areas of law. Cf. Helmut Heiryrichs in Palandt, Biirgerliches
Gesetzbuch,» 46 ed. (Miinchen: C.H. Beck, 1987) [hereinafter Palandt]
s. 242 BGB para. 1.

3 Generally fdr 2 short introduction to the principle in English see Norbert
Horn, Hein Kotz and Hans G. Leser, German Private and Commercial
. Law: an Introduction, (Oxford: Clarendon Press, 1982) p. 135 ff. and

o

\

Uwe Diederichsen and Karl-Heinz Gursky, "Principles fof Equity in .

* German Civil Law" in RalpR A. Newman ed., Equity /n the World's

v . Legal Systems, A comparative Study -Dedicated tg/ René Cassin,

~  .(Bruxelles: Etablissements Emile Bruylant, 1973) at 277 ff. RGZ 85,

108, 117 (1914) und BGHZ 58, 146, 147. A consise bibliography of

the vast literature on this principle can be found in J.Schmidt in

< 2 Staudinger, supra, note 4 sub"Schrifttum zu Para. 242 BGB". For a

) canadian comparative viewpoint, Michael G. Bridge, "Does Anglo-

Canadian Contract Law Need a@octrine of Good Faith?" (1984) 9

Can. Bus. L. J. 385 with comments by E. Allin Farnsworth (id. at
426) and Maurice Tagcelin (id. at 430).

“ cr. e.8. Riezler, venire contra factum proprium, (1912). Hans Joseph -
.Wieling, ""Venire Contra Factum Proprium un Verschulden Gegen Sich’

Selbst” AcP 176 (1976), 334 takes a critical attitude towards this in
general in suggesting that these cases are in fact’cases of waiver of
rights by conduct (schliissiges Verhalten) which under German civil

law does not create any .consideration problems. This point of view *,

has the advantage that it consistently explains even cases in which

reliance on the contradictory and inconsistent earlier conduct has not

(yet) taken place. This will generally be the case wheén we deal with

cases .of s. 254 II BGB which we want to explain in terms of a venire

contra factum proprium analysis. This line of argument even takes
- into account and explains cases that af in fact unilateral.

N
t
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- '
5 g : faith (treuwidrig if he then nevertheless claims full compensation from the

wrongdoer who is only partly responsible.*6

£

o

‘ L[4 ' _Although Staudinger argues that this is an explanation that does not

. prove anything and is just a policy statement, it may be’that this is the only way to
a ‘ -
reduce the amount of compensation with6ut touching the theory of causation and

} . denying a causal relationship between the act of either party and the damage.

Y33, VKortei ichu i ¢ £
' 9

0 . . : "
| ’ @ o We _already mentioned that. part of the common law theory of
| T .
mitigation is the rule as to avoided loss, which is considered to be different from the

J collate;al source rule!’. The German equivalent thereto is again split into two legal
proqblems: one is the Vorteilsausgleichung (or édjustment of benefits) and the other-is

| the Abzug neu fiir alt (or accounting new for old).
| o .

k The names chosen by the different legal systems in this field are

v

already very gevééﬁng. Whereas the common law often seems to consider the question

of the source of the benefit to be the most important factor in deciding “%hether it

~ G~
should be taken into account in reduction' of the award, the German law focusses on

¥

¢ 45 For a definiton of the concept of Treuepflicht {duty to allegiance, duty of
good faith, duty of mutual help) Helmut Heinrichs in Palandt supra,
’ note 42 s. 242 BGBoparm 4Bf. " i -

16 cr, Wieling, supra, note 44, at 349 and BGHZ 36, 329; 56, 57. In quite an
extrem¢ way BGHZ 57, 137, 151 f implicitly states that s. 254 is
redundant because the same results could be reached with s. 242

. alone. The principle may loosely be compared to the idea of "equitable
fraud" in connection with equitable misrepresentation in common law
contract, although the scope of the Ggrman principle is much broader,

~ 4T Substantially the same thing exists in connection with third parties with the
o ’ collateral source rule. Cf. e.g. ABA Journal March 1987, Other
0 expressions are used, such as rule as to avoided loss, by Harvey
McGregor, McGregor on Damages, 14th. ed. (London: Sweet &
? Maxwell, 1980) [hereinafter McGregor] at para. 245 ff.. |

J ) % ‘ . \
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the guality of the benefit itself, thereby revealing a proximity to t e,law of unjust

enrichment.“®

A ]

. This difference can be readily seen in the Canadian case of Webenr V.
R.G. Steeves Const. Co*. In this case, the plaintiff had entered into a contract to
buy the defendant’s house. The defendant subsequently refused to close the original
transaction. Then:eupon the plaintiff buyer purchased a;lt)ther house as a replacement.

He could only do this' because the repudiation on the defendant’s part had freed

¢°

f unds.(The replacement house was sold with a profit and the question arose whe‘ther
this should be taken into account in "mitigation" i.e. reduction of the damages award.
The Supreme Cop;t of British Columbia answered the question ixi the affirmative,
arguing that but for the breach the plaintiff would not have been able to buy the .
house and would not have realized the profit.';0 Although labelled differently, this is

L3

a pure conditio sine qua non argument.

L“ The so-called aufgedringte Bereicherung or enrichment forced upon the
enriched. This is a theory submitted here and does not necessarily
reflect-the prevailing opinion in Germany.

49 (1981),32 B.C.L.R. 3INS.C.), BGH NJW 1981, 1834 concerned the parallel

. case of a vendor’s chaim in damages in which the selling out after the .
breach lead to a profit. This had to be accounted for because although
there was no ebligation sell to a third party, the market price

(Verkehrswert) was held to bé-the relevant measure. The price he soid
it fOr was not higher than'this market pnce

was that anything that could not have be acquired without
) breaching the contract must be accounted for in reduction or the
damages award. Cf. Dawson v. Helicopter Explorgtion Co., Lid., .
(1958), 12 D.L.R. (2d) 1 (S.C.C.) also Trans-Canada Furest Products., "

al,, [195211 D.LR. 827 (BCSC)

[
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adjustment or accounting for benefits. This was done on pur 81

se, since the

solution of these problems Qva; meant to be left to the Courts and to t
~ .

Today, ?xearly 90 years later, the development of the law has not led

to a-single coherent solution but has rdther considered different aspects and used

them as topoi in the process of finding the solutions.to particular single cases.

- The oi)jectivity that the Differenztheorie purports to give is in fact a

s ' , b
myth because the theory itself can not help us in any way to find criteria which
enable us to dggide which points to include and whi®h to excli¥e in computing the
actual damage. - -

Therefore, during the last 30. years the belief has gained groun;! that

the notion and concept of loss and damage are not at all "bre-legal"'.‘(hat is, they do |

not predifht ov.%i,de the law, but rat\i?er# like any application of legal rules, they are a
process of applying given values (Wertungen).

Seeing the problem is the beginning of overcoming it. The right
application, forgo‘tten frequently, does not mean that we are sche’rfxatically comparing
values or the plaintiff’s balance sheet in the two relevant. moments.?* Undesstood
correctlay, the theory of difference looks at the situation or status as such, the real
circumstahces of life of the plaintiff at the relevant moments. Then ther6 is an

evaluation of the costs aecording to s. 249, moving him f ro%&status quo into the

status he wﬂould be in had the event not occurred. Status here is not equal to

A

51 Motive, supra, note 40 vol II. at 18f. .

&
B &
- v

52 See for example BGHZ 43, 378,+381 where this view is mentioned.
"Schadensberechnung auf dem Boden rein rechnerischer Ubertegungen”
P [Assessment of damages on the basis of purely arithmetical aspects].

-

rule dealing with Y

X4
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financial situation, which view is the one permissible and frequently taken under
common law?3 and which is rejected by éhe BGB within the scope of s. 249.

Although the BGB does not explicitly address the problem of how to

) . . - . . 1 L] - 3 .
deal with the benefits accruing in connection with a loss, some individual prov@wns

in the code and in other statutes call for a consideration of benefits in the damages

“«

award,%* while others exclude it.55 - F

' The fact that we do not find a general section in the BGB-addressing
the issue of accounting for benefits does not mean that we are dealiﬁg with a regular

lacuna in the sense of an inadvertent ommission by the Legislator. On the contrary,

y

»56  which are the

the legislative history reveals in an oft cited passage of the "Motive
commentaries of the first commission published together with the first draft of the

BGB in 1888, that the solution should be left to the courts and the doctrine.’7

- ¥

53 But see SM. Wexler‘," The Impecunious Plaintiff: Liebosch Reconsidered"
(1987) 66 Can. Bar Rev. 130 at p. 132 for a critical assessment of this
question. -

5 In gublic law, in relation to expropriations, this is ordered in ss. 93 subs.

III BBauG today 93 subs. III BauGB; 17 subs. II LandbeschaffungsG;

32 subs. I BLeistG; 13 I SchutzberG; sections 430, 658, 659 HGB; 19

subs. V OrderlagerscheinVO, 26 BSchiffG, 642 subs. II BGB and for

primary claims for performance sections 324 subs. I clause 1, 552

clause 2, 615 clause 2, 616 subs. I clause 2, 649 clause 2 subclause 2

BGB. See also BGHZ 91, 206.

4
k]

55 Section 843 subs. IV is the most important one because several sections in
other statutes refer to*it and the argument was mage that this
provision contained a general principle of law' that was applicable by
way of anology (at least for cases of delict) RGZ 92, 57, BGHZ 9,- ¢ -
179, 191 (GSZ), RGZ 65, 162; 132, 223 and sections 844 subs. II; 8
subs. II HaftpflG; 13 subs. II StVG; 38 subs. II LuftVG; 30 subs II
AtomG 816 subs. III BGB. . 5

88 Motive, supra, note 40 vol. I at 19. . .

<

57 See the summary given in BGHZ'8, 325; these too' seem to x;erceive the
issue as a subproblem of the idea of good faith dealt with supra, text
at notes 40 ff. Cf. BGHZ 91, 357 and BGHZ 60, 353, 358. ,

s .
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Thé current approach of the courts seems to be a two step test.’®

Thé}: first step concerns the question of causation (Zurechnung, literal
translation: ascription of a result ta a cause). A causal link is required between the
event that lead to the damage on tl}e one hand (breach of contract.or the tort) and

\
the benefit on the other. The relevant causal test is the one generally and uniformly

applied in German Civil 'law for both contractual and tortious liability,.namely that

#mot every cause is weighed as being of the same importance or "equivalent
— ! P

.

(Aquivalenztheorie), but rather there must-be a so-called adequate causal connection
(addquater Kausalzus:zkmenhang). ’
In German law the questions of causation and remoteness are dealt

with as one of the problems of the General Part (Allgemeiner Teil) of the BGB. They

'3

are therefore to be answered in the same way, regardless of whether we are dealing
- \ 1

Y
with tortious or contractual liability. Questions of cause in the sense of attribution or

imputation of a legal effect as the result of the action of & certain person, and
thereforé the theory of adequacy, surfaces ”twice. Once with the human conduct and
the requirement of the rﬁ}e ordering compensation (hiugan action has to cause the
breach of the contract), and a second time to link up the first effect of the human
conduct (for example late delivery)‘"-with the actual loss claimed (the breach has to
cause all the monetary loss - haftungsausfiillende Kau%zlitdt).”

X Starting from the conditio sine qua non formula, as is the case
elsewhere in tfxe world, the theory had to find criteria to limit .the vast and virtually

unlimited scope of this test so influenced by "scientific” notions. The sine qua non

formula is called the theory of equivalent causation ("Aquivalenztheorie”) because any

,

58 BGHZ 81, 271 in particular at p. 275 where earliéT cases of BGHZ 8, 325,
10, 107; 30, 29 and 49, 56 are cited to back up this view.

59 For a treatment of these problems of causation in German law cf. BS.
Markesinis, supra, note 13 at 63 ff and the case law that he
introducps at 298 ff.

~



c event that leads to the given result is equivalent, in the sense that we
\
- indiscriminately treat all causes as equally important.%® 'In order to limit this, the

\B theory of acfequate cause is now accepted in private law.5!

* The controversy as to whether this theory is still part of the theory of

Ed

causation in a strict sense, or if it is an additional test totally independent therefrom,

is futile because it makes no difference either in.the application of the two step:

r

test®® or in the result. o ) '

8 See very generally but from a compargtive pou‘xt of .view A.M. Honore,
supra, note 37 ch. 7 s. 106 ff. This theory is used in German criminal’,
i ) law because there it is mediated by the gemeral requirement. of
criminal intent (Vorsatz) that corresponds to a cértain ‘degree with the
< common law notion of mens rea. There in criminal law, it is
formulated so that %nything is a cause that can not be logically
C eliminated (hinweggedacht) without doing away with the effect (ohne
dass der Erfolg entfiele) - an early decision on the point is RGSt 44,
244; later BGHSt 1, 332; 2, 20, 24; 7, 112. See for details of the
application of the "Aqmva!enztheone" and its discussion in doctrine '
. and courts; Eduard Dreher and Herbert Trdndle, Strafgesetzbuch und
\, J Nebengesetze, 40th ed. (Miinchen: C.H. Beck, 1981), para 17 ff before
- s. 1 StGB. A third theory to determine a correlation ("Zurechnung")
between actions and results is used for example in the public accident
law, war victims law and vaccination law. This is the so called
"Relevanitheorie" (theory of relevent cause). The much too broad
ontholological concept of causation is replaced by a test that takes-into
account all the relevant causes, i.e. Jegally relevant are ajl events (not
only actions) irrespective of their (abstract) foreseeability, that
participated in a relevant way to bringing about the concrete effect.
Relevant because of their special relationship to the result. This is 7
‘only determined ex post. Cf. the short introduction given by Hans J.
Wolff and Otto Bachof, Verwaltungsrecht 1, 9th ed. (Miinchen: C.H.
Beck, 1974) at 259 f.
& cf, very general treatments in English from a comparative perspective
A.M. Honoré, supra, note 37 ch 7 s. 80 ff and the discussion on i
causation in B.S. Markesinis, supra, note 13 at 63. The latter has to be”
read quite carefully because he tends to generalize ("The Germans",
*The English" "The French") and in my view too readily sets English
terms as equivalent to German legal terms he tries to ex&p)biﬁ‘ For >
. : example on p. 67 he translates haftungsausfillende Kausalitét with
c remoteness, which is in this generality simply wrong.

»

: 3
' 62 BGHZ 2, 138 also for example BGHZ 57, 137, 141.

o
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Once it is established that an event is the cause of an effect Iw’ithin
the theory of equivalent causation, we have to ask the fuxth\er question whether it is
an adequate cause. The definitions given vary slightly. It was formulated in negative
terms in earlier decisions®® and may be summarized by the following formula used
by the BGH®*:

"Addquat kausal ist eine Bedingung dann, wenn das Ereignis im allgemeinen
und nicht nur unter besonders eigenartigen, unwahrscheinlichen und nach dem
gewdhnlichen Verlauf der Dinge ausser Betracht zu lassenden Umstdnden
geeignet ist, einen Erfolg dieser Art herbeizufithren.”

. [An event is an adequate condition or cause of a result, if the event is apt in
general and not only under extremely particular, unlikely and, according to
the general course of things, neglectable circumstances to produce the result.]

¢

9 This is an objective test to be judged from the standpoint of the most
prudent and exceptionally perceptive man.®® It therefore has,less to do with any
foreseeability than with a judgement of probabilities by an idealized human

prototype. ‘It is a so-called Tobjektive nachtrdgliche Prognose" or objective ex post
3

. 66 T

prognesis. o

3
hY
.

Although the testgbf a&efguacy is widely used as one‘step by the

courts,* most doctrinal writers reject the\t\est, arguing inter alia that“it is useless
: B
and can ndt determine the limits of accountability. It should be noted, however, that

this criticism seems generally to be based on disregard’ of the second step used by the-

- A a

°§§ GZ 142, 397, 401; 169, 84, 91. TR
J 1
HZ 57, 137, 141 (Fraudulent seller of used car ﬁwas considered to have
x been causal for a subsequent car accident which the buyer was solely
a\ responsible for).
65 See for the different solutions and opinions with respect to the kind of
person that is taken to assess the probabilities A. M. Honoré, supra,
note 37 at ch.7 s. 82.

N
d

"‘44

” 8 BGHZ 3, 261, 266, which is a very instructive decision on the point, The
BGH, while discussing various other formula points out that what is
really at stake ns\ a useful reduction of the scope of the scientific
theory of cause.

87 BGHZ 49, 56, 61: 81, 271, 275. ) ,

[
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courts, namely that of the pupose of the norm providing for a damages award. This
test will be the object of the following paragraphs.®®
After the causation stage, the second step in determining whether a

benefit should bé accounted for is the requirement that the taking into account of

1

the benefit has to conform to, and further the purpose of, the norm awarding the’
- ”

damages ("Sinn und Zweck des Schadensersatzrechts").®® In addition, the crediting of

the benefit is ‘not supposed to result in undue relief (Unbillige Entlastung) for the

w

party under the duty to cpmpemsatea.70
The following case portrays a typical situation\\in which the issue of
accounting for benefits arises and depicts how a qirmap Court dealt with it.”*

The MS "Cap San Lorenzo" caused 2 collision which damaged the MS

"Helena Oldendorff” (hereinafter Olde;ndorff). The Oldendorff had to be in the -

shipyard for 35 days for repair of the damage. The owner claimed damages for this
period of inactivity. At the same time, that is without causing further delays, the
owner of the Oldendorff had various other repairs done, which saved him the yearly
overhaulipg and checking that normally takes about 3.5 days.

Tﬁe Court held that,.as long as a ship haS to be kept in a shipyard as
a consequenée of repairs required because of the collision, and gimultaneously the

owner decides to undertake other required repairs‘ that save lost profits for a time of

docking that would have been done later, the lost profits for those days saved cannot
Q - °

- \

88 cf. Dieter Medicus in Staudinger, supra, note 4 section 249 BGB para. 145
and Wolfgang Thiele, "Gedanken Zur Vorteilsausgleichung" AcP 167
{1967) 191, 193 and 196.

8 cf. AM. Honoré, supra note 37 at ch. 7 ss. 97 ff who ascribés the
development of this element to Rabel and Green.

™ BGHZ 10, 107 at 108 or, as the BGH puts it only "im Rahmef der
Zumutbarkeit " [whithin the limits of what can reasonably be jymposed
on] the plaintiff.

s

" BGHZ 81, 271.

4
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be claimed from the party responsible for the collision. The lost profits so ‘saved 80
in reduction of the damages award. The Court found an "adequate causal connection" ‘
between the collision as the event causing the damage aand the 3.5 days saved,

notwithstanding the fact that the independent decision of the owner lies in fact at

the basis of the benefit,

v

- Following the definition of the tests mentioned above, theh Court
found that it is_.not unusual and is actually quite common that the occasion for repair
subsequent to damage done to a“sh'ip by third persons is used by the shipowner to do

- his annual repairs.

The Court did not address the question, brought up in a number of
other German as well as common law decisions, whether the owner of the
Oldendorff was under a duty to have the repairs done simultaneously to mitigate the

o

overall damages."2 The causal connection was established by the fact that it is not out

of the ordinary for a shipowner to use the dayg a ship is docked as a result of a

"

N

@ thii!d party's tort for the required annual repairs. . .

As_to the second step mentioned obm;e. th;.a Co‘urt found that the
reduction did not contravene the pur;';c}se of the tortious liability and did not relieve
the tortfeasor in an unreasonable and unjugtif ied way.

Before we discuss the application of these princif)les in particu\lar

cases, a short overview of the development of ' the tests will be given, This will
©-  enable us to show the direction t.iae courts have chosen and which arguments they ¢
have adopted from time t;) time.
It seems’ that the Reichsgericht (the Supreme court of the German
Reich and predecessor of the BGH, hereinafter RG) based its decisions mostly on the

‘previously mentioned theory of causdtion often expressed in a way that the same

[

.72 Cf. infra chapter 3. -
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event had (to.cause both loss, and bqnefit.”_After having required the: damaging
event to be the sple cause for the benefit, the theory of adequate causal connection
was|readily adopted after its development around the turn of the century,’ although
the po}nt can be made that reasons other than detached judicial evaluation of
probabilities are lurking under the surface of the reasoning.”® The aspect that was to
become the second step of the two-tiered test later came up in the form of focusing
on the purpose pursued by benefits conferred on the injured party deliberately or
benevolently (freiwillige ) and without legal obligation by a third person.”®

The BGH, whose opinion will be diS&lSSCd in greater detail later, took
up the criterion of adequate causal connection and coupled it with the "purpose of
the obligation to compensate” while emphasizing that all circumstances have to be
considered in weighing the interests of the parties involved” (Gesamtschau der

Interesseniagen).”” This formula reminds us of the words used in connection with the

N

™ Cf. Klaus Cantzler, "Die  Vorteilsausgleichung  beim
Schadensersatzanspruch, AcP 156 (1957), 29 at 33 ff and the following
decisions:'RGZ 10, 50; 40, 172; 54, 237; 65, 57; 64, 350.

(2l

S «

.74 See RGZ 80, 155. : Ve

78 So Hermann Lange, Handbuch des Schuldrechts, Bds 1, Schadansersatz
(Tabingen: J.C.B. Mohr (Paul Siebeck), 1979) at 302 under citation of
inter alia RGZ 87, 282; 102, 348; 84, 386; 133. 221 {public sale); b&,
341; 136, 83; 146, 287; 148, 154; 151, 330; 153, 264;- 155, 186
(insurance) and 92, 57 (benevolent payments). |

\) .

76 See RGZ 146, 287 where the employer of a deceased husband had insured

all employees. This resulted in the widow receiving payments on the

death of‘her husband caused by the wrongdoer. Insurance benefits

where not credited towards the wrongdoer on” the basis of the ends

pursued by the employer when he insured. For a critical evaluation

thereof Alfred Werner in Giinther Beitzke ed., J. v. Staudingers

Kommentar zum Biirgerlichen Gesetzbuch mit Einfihrungsgesetz und

Nebengesetzen, 10/11th ed. (Berlin: J. Schweitzer, 1967) at para. 108~
before section 249 BGB. .

™7 BGHZ 30, 29 in connection whith a case "new for old" see infra, chapter
4, . ot
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application of the--principle of unjust enrichment in s. 812 ff BGB.”® At the same

4]

’ )
time, the Court in one decision’® required a "certain closeness" of the relation

between wrong and benefit but, except for one decision®® where this was interproted

as a closenessin time, \his criterion does not seem to have been followed. Another
. V4

guidelin@ch arises occasionally is that unreasonable or unfair exoneration of the

wrongdoer should be avoided.

t

The concrete application seems, at least according to the BGH, to be
reducable to the underiying idea (Wertungsgesichtspunkt) that losses and gains are

"linked to a single assessment unit™®! or "detriments which-are in a qualified

)

connection"”.?? : - »

AY

It is nevertheless highly debatable whether this has any value as a

formula for giving us any lead in solving the particular case before us, because what

is given as a test is in fact already the solution, leading to a certain circularity in the
argument. The doctrine seems to suggest that it does not help.

One important preliminary comment s!\ould be made. While some
years ago it was current to talk about the crediting of 'beqefits being the rule, it
seems to be obvious that such % prima facle presum;;tion for or against the ~

Y]
application of such a rule can not be maintained in either direction. In all the groups

of cases that will be dealt with, the application or nonapplication of this rule needs a

’ separgt'e justifica'tion and reasoning. Although attempts have repeatedly been made to

™8 “Es verbietet sich jedeé schematische Losung” [Any schematic solutiof .is fo
be rejected].

¢

7 BGHZ 30, 29, supra, note 77. -

8 BGH VersR 1967, 187.

v oezy einer Rechnungseinheif ver ’den", BGHZ 91, 206, 210,

8 BGHZ 77, 154 (Nachteile die™in- einem qualifizierten Zusammenhang'
stehen) see also Thiele, supra, note 68 at 201 und BGH NJW 1982, 326
(unldsbarer innerer Zusammenhang). J
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establish such a handy prima facie rule for or against crediting of benefits,3* such a

rule does not reflect what is going on before the courts.?¢

As to prt;cedure, the burden of proof, as ix; common hlawas, lies with
the defendant. He who is under the oBliEﬁ?ion to indeinnify has to prove t}}e
prerequisites for a reduction of the "normal® award.® In this sense, one could s;;eak

of a prima facie rule against a deduction of the benefit.

The benefit is accounted for by the operation of law much in the

s}

same way as set-off or compensation in the civil law systems of the. French
.« Q -
tradition,®” that is there need not be an additional declaration by the defendant.
Many writers seem to be convinced that the tests mentioned above are

but empty words that need concretization by case law before being able to offer any

E

- &
B

£
)

7 .
8 For examéle the RG, starting from questions of causation and attemptin
to solve the problem using the theory of difference, seems to have
J advocated a prima facie rule for the deduction of benefits. Hermann
 Lange, supra, note 75 at 303 and 304. p

84 Dieter Medicus in Staudinger, supra, note 4 at s. 249 BGB para. 146;
- - Lange, id. at 302 and 307; but see Thiele, supra, note 68 at 197 ff
who argues for turning around the old rule in favour of a prima facie
. rule for non-deduction of benefits. Clearly against any such rule
BGHZ 8, 325, 328 and Heinrichs in Palandt, supra, note 42 para.

7A)d) before s. 249 BGB. &

! d 8 Andros Springs (Owners) v. World Beauty {Owners) (The "World Beauty”),
[1970] P. 144, [1969] 1 Lloyd’s Rep. 350 (C.A.); ¢f. also Garnac’Grain
Co. v. Faure & Fairclough, [1968] A.C. 1130 (H.L.).

. ! 8 BGHZ 94, 195, 217, BGH NJW 1983, 1053,

* "8 gee for examble Art. 1188 of the Civil Code of Lowef Canada or Artt.
- 1290, 1291 of the Code Civil des Francais.. In Germany: BGH NIW

1962, 1909; 1970, 760 and BGHZ 27, 2415 248 in connection with the
technicalities: Interesting problems arise when there is a quota to

* %4 competlsate for e.g. in cases of contributory negligence - BGH NJW
1970, 461 ‘accounting of only a quota of the benefit) but BGH NJW

34

a

°

1983, 2316 (accounting only insofar as the benefits exceed the part of

- the loss to be taken by the plaintiff). .

—
;
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guidance.®® This is particularly true of the last criterion, that of the purpose of the

' -

norm givng rise to the cause of action, which was "discovered" by Rabel and applied

in so many other areas 59.¢

°

.. For this reason, I will follow the same path as most authors when

<

dealing with the compensation of benefits. I will form groups of cases (Fallgruppen)
which will be used to illustrate and structure the areas o@plication.
) In an oft-cited article, Thiele has tried to summarize the law as it

pertains to the problem.%® All he can offer in the end is a criticism of the BGH for

<

o \

its use of the criterion of "reasonableness" (Zumutbarkeit), a purpose test for

awarding damages;’and an argument tt;ai there should be neither inequitable benefits

on the plaintiff’s part nor too lenient a treatment on the wrongdoer's.”!

2

He argues ihat the BGH has moved away from an objective way of

assessing losses. He fears "individyal and elastic solutions” will result from such an

0

apbroach.

r3
]

! J'He himself, on the other hand can not offer a "positive reason and
justification" (posﬂive Rechtfertigung) although he talks about underlying "principles
for accounting” (Anrechnungsgrund).

It is not clear at all how he can argue that we can not reduce the

-

solutions to one underlying idWes later he is able to come up with his

¢ “ i 4

’ °
n L

8 Dieter Medicus in Staudinger, supra, note 4 s. 249 BGB para 246 sounds
like a civilian’s plaidoyer for the common law way of approaching the
law. ) .

89 See supra, note 69. :
90 wolfang Thiele, supra, note 68. - e
.

1 14, 195, - , )

35
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t‘est, which is “that an "indissoluble inner connection” (unldsbarer innerer

Zusammgnhang) has to be required betweén loss and Benefit.®?
Yo

o . . . . . s
Cantzler in an earlier article on the issue®® tried to advocate the idea

that we should examine which of the twb, accounting'or nonaccounting, furthers the

% o
injured party's "legally protected interests" more effectively.®4

’

A more detai}ed discussion of German law does not seem to be
required at this stage. T'l}e foregoing discussion was designed to enable the non-

German reader to follow the arguments used by the BGH and to appreciate the
\

i

. - /
Court's position in the context of the German legal gystem.

_Other arguments» and reasonings of the judiciary will be discussed
throughout the -course of this paper in the appropriate context and it is hoped that

the background provided thus far will permit an und%rstanding of the more complex

t “
and in depth di’scussion to follow in the next four chapters.

/

\

L
/ . &

93 A criteria which is frequently cited and used by the BGH as a quasi-
reasoning. Cf.,e.g. recently in BGHZ 91, 357 at 363 involving a
widow who lived in quasi-marriage and got ‘money from her new
partner - no reduction; widows and their duty to. work after the death
of their husbands cf. BGHZ 4, 170; interesting also as an example of
how the case law concerning s. 242 BGB readjusted to the égew
democratic values and the freeing of the law from nazi ideas; BGH
NJW 1982, 326. ) :

. »

3 Klaus Cantzler, supra, note 73. ,

™ Forderung der verluetz:én Vertragspflicht oder des verletzten Rechtsgutes, id.
at 52.

©y
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Although chapters three and four, infra, will be devotqed to a detailed

v

discussion of two specific areas in which deductions for benefits arise, this chapter

will present a general overview of the main are;s in which the issue pldys a role.
Four typical groups of f:ases (2.1. - 2.4.) will be presented an\d the

arguments invoked and solutions offered in German law and in the commop ia»'v of

Canada and the United Kingdom will be discussed with occasional references to
) t

other jurisdictions.

Rather than divide every part into two subheadings, one dealing with

v

the German law and the other with the common law, both systems will be discussed
within the same section. In addition to being less awkward, this approach has the

advantage .of reducing dublication of material in those areas which are handled

similarly by both legal systems.

'
[y

The following four parts will seek to raise the basic issues involved
when addressing.the topic of accounting for benefits and the remainder of: this thesis
will then focus on broader reflections of a more general nature relevant to the same

topic. .S

~

4

The first of the groups of cases which involve the accounting for

. 4
benefits are those in which a third party, for whatever reason, decides to help the
party who has syffered damages. The third party’s assistance may come in the form
of payments of bills, of providing of money or of help in other ways. One thinks of '

the kindly neighbour, who cooks for or nurses the victim who suffered personal
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. injuries. The golden thread weaving through these cases is that gae benefactor had no

~ legal duty whatsoever to take the benevolent action. '

-

For the sake of brevity, I shall call all these acts and benefits

1

-
~

"benevolent pavments" even if they do not involve the transfer of money per se but

)

rather the offering of services with a monetary value.!
r .
These benevolent payments need not, as a rule, be accounted for. This

is so general‘b&cepted in both legal systems that the statement seems trivial.? Let us ) ) ‘
nevertheless reconsider the reasons which lead to this result in_order to better
appreciate the underlying argument and to determine to what extent the pﬁ;ticular
reasoning can be geneg«:ed to apply to othe_i' situations. It may well be that the

material treated here le itself to the extraction of more general principles.

One argument generally brought forward when we deal with gifts is
that the lega%lationship is determined by the donor.} His will should determine the

legal results. The aim pursued in both situations of gifts and of benevolent payments

¢

is generally to ameliorate the situation of the donee and of the injured party
respectively and in the latter case, to take the burden of the mishap off his

?shoulders.‘

1 This term "payment® is the one also used by the Civil Code of Lower
Canada, cf. Art. 1138 and 1139. The terminology differs widely in
this area. Some simply talk about "gifts" some about “"charity". I
adopted Lord Reid's choice of words in Parry v. Cleaver, [1970] A.C. \\v
> 1 (H.L.) at 14. v .

¢
i

1 See e.g. as examples RGZ 92, 57 (benevolent maintenance payments),

BGHZ 10, 107 (elevator in a Café caused injury - benevolent

payment of the employer); BGHZ 21, 112 117; 91, 357 363 (payments

of partner in a de facto marriage); BGH.-NJW 1970, 95 (relatives and

partners do the injured party’s share- of work in a partnership); K.D.

) Cooper, "A Collateral Benefit Principle” (1971), 49 Can. Bar Rev. 501
seems to detect more problems. .

3

‘ 3
R 3 RGZ 92, 57; BGHZ 21, 112 117.
@ 4 The clearest statemet to the effect that the intention in these cases should
be determinative is found in Redpath v. Belfast and County Down



up as the real recipient of the help.

A;(‘immediate conclusion be drawn from |this is that the tests of

foreseeagility androf causation or remgteness can not serve in\these cases. This puts

the validity and usefulness of thése criteria in general into doubt if they are to be

more than a-mere minimu irement that the benefit has to be at least causal jf

¥ :

it is to be considered for deduction.’

In all the benevolence cases, the event which led to the injury is
obviously the cause fgr ghe help. Quite naturally, therefore, we can state that the
aggrieved would not have received (he payment in any other form but for the breach
of the: duty on the part of the defendant. Since it is by no means unusual that heip is

given to friends and relatives who suffer losses, the fact itself is neither too "remote"

nor "inadequately" causally connected within the meaning of/the German test. It is

2

common knowledge that third parties may come to help the, person who suffers losses

o~

and this can certainly not be qualified as unusual or unlikelfuf

The concepts of remoteness and causation were generally developed as

$

limi7 on recoverability: They were .designed to link up acts and results with a view

Railway, {1947] N.I. 167 and Hay v. Hughes, [1975] Q.B. 790 ¢C.A.}.
- In Canada: Vana v. Tosta, [1968] S.C.R. 71.
 cf. Harvey McGregor, McGregor on Damages, 14th ed. (London Sweet &
Maxwell, 1980) [hereinafter McGregor] at para. 88, where he,
although in a somewhat different context, places contributory
negligence, remoteness and mitigation in a-kind of hierarchy.

® The causality argument was therefore consistently rejected by the majority
in Parry v, Cleaver, supra, note 1. Cf. as to earlier criticism G. Ganz,
( "Mitigation of Damages by Benefits Received (1962), 25 Mod. L. Rev.
559 and Harvey McGregor, "Compensation v. Punishment in Damages
Awards" (1965), 28 Mod. L. Rev. 629.

1
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to preventing too onerous a duty to indemnify on the part of the wrongdoer and
they can not simply be transferred to areas of law in which they were not meant to
serve, i.e. the linking up of event and benefits instead of event and losses.’

A tr of property, goods, money or servjces never exists in
isolation or in a legal vakuum. 'Most human actions are means to attain an end or'
have some 'purpose (zwerkgerichtet). For example, the paymt;nt of 8 sum of money
from A to B does not in itself tell us apything legflly relevant. Only the aims
pursued 'd?termine and reveal whether this payment constitutes the performan;:e of a
contract or the payment of a debt'or a mistaken payment.

The motives that drive a p@rso? to a disposition are attached to and

% 7

follow the' subsequent flow of the assets and continue ti\determine the future of the
payment.. They determine in particular whether the pa)f:ae is entitled to keep the

money. This calls to mind the problem of the "justification" ("ungerechifertigt" or
"ohne Rechtsgrund") that prevails in the law of unjust enrichment,® in that the future

and "validity" of a transfer are defermined by the motives leading to it as

&

communicated by the transferor. It is the element of "sine causa".
’ .
Following this line of thought, German courts decided a range of

cases in/which they consistently held that there is no accounting where a third

\

7 This idea surfaces in a somewhat differnt context in Dieter Medicus in
Gunther Beitzke ed., J. v. Staudingers Kommentar zum Biirgerlichen
Gesetzbuch: mit Einfiihrungsgesetz und Nebengesetzen, Buch-II, 12th
ed. (Berlin; J. Schweitzer Verlag Walter de Gruyter, 1983) {hereinafter
Staudinger] section 249 BGB para. 145 and Klaus Cantzler "Die
Vorteilsausgleichung beim Schadensersatzanspruch” AcP 156 (1957),
29,

8 Cf. County of Carleton v. City of Ottawa (1965), 52 D.L.R. (2d) 220; Re
vy Spears (1974), 40 D.L.R. (3d) 284. See generally Robert Goff and
Gareth Jones, The Lﬁw of Restitution, 2d ed. (London: Sweet &
Maxwell: 1978) 116 ff and for the German law the discussion
concerning the notion of "Leistung" in s. 812 BGB, e.g. BGHZ 50, 227
and recently Franz Schpauder, "Leistung ohne 'Bereicherung? - Zu
Grundlagen und Grenzen des Finalen Leistungsbegriffs” AcP 187
(1987), 142 and Georg Thielmann, "Gegen das Subsidiarititsdogma im
Bereicherungsrecht” AcP 187 (1987), 23\

L]
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person out of hig own free will and, without obligation, made payments to the party

who incurred the loss.® . .

The same principle applies to personal injury cases and is set forth in

*s. 843 BGB subs. 4, a norm located within the sections dealing with delict (sections

823 ff BGB):

[~

Paragrapgh 843 BGB, [Geldrente oder Kapitalabfindung]

(1) Wird infolge der Verletzung des Kérpers oder der Gesundheit die
Erwerbsfdhigkeit des Verlezten aufgehoben oder gemindert oder tritt eine
Vermehrung seiner Bediirfnisse ein, so ist dem Verletzten durch Entrtchtung
einer Geldrente Schadensersatz zu leisten.

(2)[..]

(3) Statt der Rente kann der Verletzte eine Abfindung in Kapital
verlangen, wenn ein wichtiger Grund vorliegt.

(4) Der Anspruch;wird nicht dadurch ausgeschlossen, dass ein anderer
dem Verletzten Unterhalt zu gewdhren hat.
[S. 843 BGB. (Money annuity or lump sum) '

* (1) If, in consequence of injury to the body or health, the earning
capacity of the injured party is destroyed or impaired, or there is an increase
in his needs, compensation shall be made to the injured party by payment of
a money annuity.

@) [.]

(3) Instead of an annuity the injured party may demand a settlement
in a lump sum, if serious cause exists.

(4) The claim is not barred by the fact that another person has to
furnish maintenance to the injured party.]

Subs. 4 permits an argumentum a fortiori or a majore ad minus. if a

deduction is not to be made even if the third party is under the gbligation to pay,

then as a matter of course we can not reach a different result in the cases in which

no such obligation exists to compel the helper. This section, however, is not to be

used as the basis for a general analogy because it only regulates a special conflict in

+

. .
N .
o v \

€

¢ Ré JW 1935, 3369 (collection for widow of a victim of a collapse of a
bridge); RGZ .141, 173; BGHZ 10,107 (payments of the employer);
BGH VersR 1973, 84 (help from relatives); BGH NJW 1970, 95 (work
done by relatives of an injured co-shareholder); contra, in' a case
where members of the family helped out in a family business: BGH
FamRZ 1960, 97. T .

4]
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an area in which the law of delicts and family law will regularly legd to clashes and
overlaps.io.

\ Common law takes much the same position ix} bex;evolent payment
cases as does German law. Parry v. Cleaver!}, a.deccisiorf which was taken by a bare
majority, involved various kinds of payments from different third parties!? after the
plaintiff had been injured in a car acgident negligently caused by the defendant

(collateral in the real sense). Both the majority and the minority agreed that

gratuitous payments made to assist the plaintiff are not to be deducted from the -,

’

damages to be paid.

The main argument was that the wrongdoer should not benefit from
such payments. This pure policy statement is probably the real reason for the results
and supports the view thalt the very notion of damages is loaded with values and
evaluations which are themselves digested policy decisions. ‘ :

The rhetorical technique used by Lord Reid in thi.!t case, however,

uld not necessarily be ascribe‘a»*general application. It may have been an oversight
o
when he wrote that: ' é;
"[Reducing the damages by the benevolent payments would] be revolting to

the ordmary man’s sense of justice, and therefore contrary to public polxcy
[..]"° (emphasis added)

’
¢ t
<
" 2

N

»
i .

¥
10 The’ BGH still derives from this a general principle of law (allgemeiner
- Rechtsgedanke) that the benevolent payments, which according to
t{henr nature should not benefit the wpongdoér, should be kept out of
the computatxon Cf. BGHZ 54, 269 with reference to earlier case law
and more recently BGHZ 91, 357 at 364.

1 Supra, note 1 reversing [1968] 1 Q.B. 195.
12 1t is arguable whether payments which the plaintiff quasi "bought" either
by earlier employment or the payment into funds, can in fact be
* qualified as payments from third parties. Cf. treatment of this infra,
chapter 3.

913 parry v. Cleaver, supra, note | at 14.

-~
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3
Firstly, it is certainly not the "ordinary man’s" view or even his sense

of justice that determines what public policy is and secondly, a judge in such a

situation should admit that he is pursuing certain ends. Referring to this obscure
. : /

gnotion of the "ordinary man" is just an attempt to enhance the force of one’s own

views, without being open enough to state the reasons which lead to the opinion.

/
°  This tactic of veiling instead of revealing reasoning is certainly neither the task of
' /

judges nor the idea behind réasoned judicial ‘opinions.

The classic statement of the law as it refé% to I?ene\'rolent payments is
found in Redpath v. Belfast and Cou;{“ty Down Railway'*, a case from Northern
Ireland. There we find both the arguments\of freedom and the arg:xments based on
the policy decision to further and not to deter help by means of gratuitous payments.

In th’@t case the public voluntarily supported a fund for victims of
railway accidents. In referring to the relevant British judgments, Andrews, L.C.J
rejected the tort committed by the railway as a "causa causans". He held that the
benevolent pa;yme_pt "whilst admittedly a sequence [...] was not a consequence."!®

The policy decision behind rejecting it as a proximate cause of the

tort fvas expressed as follows.:

"In these circumstances common sense and natural justice appear to me to rise
in revolt against the proposition that the money so subscribed should be
diverted from the objects whom the subscribers intended to benefit in order
to be applied in reduction of the damages properly payable by the wrongdoer
as compensation to the victims for their loss. Why, one may well ask, should
the defendants’ burden be lightened by the generosity of the public. [...] The
creation of the fund was d circumstance of a wholly independent or collateral
character to the defendants’ negligence."16 (emphasis added)

. -

1411947] N.L 167; See also Bowers v. Hollinger, [1§46]-4 D.L.R. 186 (H.C.J.).
18 Redpath v. Belfast and County Down Railway, id, at 172 f.

18 /4. at 175. See also Dalby v. India & London Life-Assurance Co., (1854),
15 C.B. 365: "plaintiff does not receive the money from the insurance
company because of the accident,” but because he has made a contract
providing for the contingency.".
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22, Insurance B i

A The other type of benefits arising very frequently out of an event that
gives rise to a claim in damages is of course insurance benefits. These are "bought"

precisely in the event that the damage occurs. For example, co}lision insurance is

Y

-bought for protection in the event of an accident. We' can look at insurance benefits

as benefits coming from third parties, but we can just as well consider them as the
result ot" one’s own efforté. These "own or personal efforts" are .the regular payments
made before the event arose. This latter point was expressed in Dalby v. India &
London Life-Assurance . Co.M Therefore, we will address the issue of private
irlsurance benefits again in chapter three which deals exclusively with benefits
arising from one’s own efforts,

The issue is dealt with in ‘gi;manx with respect to all social security
benefits, in s. 116 Sozialgesetzbuch, zehntes buch (Social Code, 10th®book

hereinafter SGB-X)® and for other insurance benefits, in s, 67

Versicherungsvertragsgesetz  (Insurance Contract Act, hereinafter VVG). Both

sections provide for a subrogation, or an assignment by operation of law, of rights

which the aggrieved (the beneficiary of the insurdnce) has against the wrongdoer,

)

s

17 ibid., see also BGHZ 70, 102, 109; 19, 94, 99; 25, 322, 328 and Dieter
Medicus, "Normativer Schaden” JuS 1979, 233,

18 This is the successor provision of s. 1542 Reichsversi¢herungsordung (or
Insurance Act of the German Reich). It incorporates in a lengthy and
complicated wording much of the case law that had been accumulated
since the original enactment. S. 116 SGB-X 1980 came.into force on
the first of July 1983. See, e.g. among others Maximilian Fuchs, "Der
Ersatz ~ von  Sozialversicherungsbeitrigen im Rahmen von
Schadensersatzanspriichen” NJW 1686, 2343, 2346; with respect to the
new enactment and the history of the provision Bernd v. Maydell,
Joachim Breuer, "Zum Ubergang des Schadensersatzanspruches auf
den Sozialversicherungstriger gerhass Paragraph 116 SGB X" NJW
1984, 23 and Helmut Heinrichs in Palandt, Biirgerliches Gesetzbuch,
46th ed. (Miinchen: C. H. Beck 1987) [hereinafter Palandl]i,para E
before s, 249 BGB.

/ i
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Although s. 116 SGB-X is extremely important 'and poses difficult
problems in its application and interpretation,'® a complete discussign lies beyond the

scope of this thesis. Instead, I shall briefly discuss its equivalent for private

insurance:

Lt ™

-

_Paragraph 67 VVG (Gesetzlicher Forderungsiibergang)

(1) Steht dem Versicherungsnehmer ein Anspruch auf Ersatz des
Schadens gegen einen Dritten zu, so geht der Anspruch auf .den Versicherer

- iiber, soweit dieser dem Versicherungsnehmer den Schaden ersetzt.

[S. 67 VVG (Subrogation by operation of law)

(1) If the insured has a claim against a third party to bﬁd\mniﬁed
for the loss, this claim is ass1gned by operatxon of law to vest in the insurer,
inasmuch and insofar as the insurer indemnifies®® for the loss)

The provision does not state a solution or even comment expressly on

the question of accoun{ing for the benefits which are paid by the insurer, In fact,

»

‘ the question we are interested in is not even mentioned. All the provision does is

r A

enact a change in the relationship in which the obligation to indemnify exists.
Logically, however, it is precisely this mere change of "position" of the claim which

presupposes that it still exists. What would be the use of stipulating a subrogation or

. * .o ~ -
assignment triggered by the payment of insurance moneys, if the same payment Ai

. extinguished the claim? By logical implication it means that accounting does not take

<
-place.

From a doctrinal point of view, it is a pity that the provision does not

mention the accounting problem and only leads us to the result. This means we can

w I
not infer anything for the solution of other cases and for the development of a more

general principle. Sections 116 SGB-X and 67 VVG leave us in the dark as to why
damages are not reduced. Is it simply the statement of a general rule or the

expression of an exception due to the Special fact that the case involvés a private

[

14

insurance/contract?

£

9 Seo Palandt, id.

30 1n 5. 116 SGB-X the gbligation to.pay msurance benefxts is already enough
' to trigger the subrogation.




!

The section applies. to all private insurance against all torms of
damage such as fire, theft, cellisioh and also to transport or freight insurance
(Schadensversicherung). A limit is imposed in that the losses have to be congruent

with ;he risk insured,?" a criterion that also has to be fulfilled in the case of s. 116

q

SGB-X.

Although s. 67 VVG is not applicable in-cases in which a fixed sum
/ v.
has to be paid if the event that is insured against occurs, for example in cases of life -

[y

insurance, (Versjcherungsfall pei-ﬁummenversicherungi. it is settled beyond dispute
that in thesé cases too, a reduction of the damage award does not occur. The reason
given for this is the purpose of the insurance. The result of private foresight, it is
designed to help the injured and not to benefit the ?erson causing the injury, ‘

Therefore, the BGH?? decided that neither the capital sum nor the interest on it had
d 7

- 23 f
to be accounted for.

Consistent with the argument that the purpose for which the insurance

was entered into is decisive, the BGH applies this principle to the victim_ as well,

In one case,“ the wrongdoer had insured the passengers of his taxi
against accidents. In an accident for which a third party was responsible, a client of

the taxi company was injured. The company argued that it was not obliged to claim

insurance moneys for the passenger whd, so it argued, had already been fully

conpensated by the other party to the accident. In such cases of insurance of third

@ L4

parties, the German law stipulates that the right to the. insurance moneys and the

o 19

21 BGHZ 25, 340; 44. 383 and Palandt, supra, note 18 para. E)2)b) before s,
249 BGB.

22 BGHZ 73, 109. _
23 BGHZ 39, 249 (excluded savings made in form of insurance) reduced
" award was overruled by BGHZ 73, 109. See also BGHZ 19, 94, 99;
25, 322, 328; NJW 1957, 905 (yield of a heritage, see infra 24.).

24 BGHZ 64, 260, 266. x g



right to ‘enforc‘e and claim them are split up. The legal structure is vaéry similar to
that of common law subrogation:2® The situation can be compared to a trust but it is
‘actually only designed this way so that the taxi company in the case cited a'bove does
not get an’economic adv_antage from claiming th&ipsuradce moneys withdut being

/

obliged to turn them over to the in jured party.

{ The Court reasoned by way of decliding the h’ypotheii&:al situation in‘
.which the taxi owner would have been responsible for the injury. It argued that
ufncier these circumstances, the purpose of the’ insurance policy was tg’"perfdrm the
obligation to indemﬁify, tﬁrough the insurance payments. T}{ere‘t‘ore, it would be
legi}imate to reduce the amount of the damages award by the payment "bought"
through the premiums.” If so, the Court held that the taxi company, as the parts;r to

the insurance contract, would -be entit,led’fto deduct from its obligation to indemnify,°

the insurance benefits that it initiatgd and actually paid for through the payment 3

the insurance premiums. Therefore the BGH held that if the taxi driver was not even
responsible for the acc;dent, he could withhold his consent to claim the insurance
benefits for the plaintiff who was already indemnified by a third party tortfeasor.

The above case can be cited in support of the argument that i,r;surance
moneys should be treated as benefits derived from one’s owfn efforts rather than as a
‘result of payment from third parties or collateral sources.

To sum-up, the “decis}ve factor is the determination of for whose
benefit the insurance was taken out. It is prima_facie not to benefit the wrongdoef,

g . . . . . .
except in cases in which the person who is actually paying for the premiums does so

(<]

-~

3 Sections 179 VVG, 75 subs. I clause 1 VVG, 76 subs. I VVG, 3 subs. I
AKR; cf. BGHZ 64, 260 at 261 ff.

3¢ BGHZ 64, 260, 266. ‘

¥
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A

<€virh the intention of lowering the -effect of the:risks he is running in his activities.??
A5 a more general hypothetical test, we may ask whether we would reduce the
'amount of damages if the person who contracted for the insurance and paid for it
had in fact made the payment of the insurance moneys himself. Seen in this light,

we would stress the fact that the payment is made by the persoﬂ who took out the
&a k] :

& s
insurance. This person’s motives therefore determine the legal relationship just as in,

« the.case’of benevolent paymients. : e

Much the same results and arguments .as those discussed above haye
been wsed in common law since the famous case of Bradburn v. Great Western

-Railway®®, in which the insured plaintiff was held to be entitled to recover full

13

damages in addition to insurance benefits because his own money and his prudence

should not benefit the wrongdoer.’g a

. I -
_Ever since Bradburn v. Gr/e"g_t Western Railway Company’o, there has

- o 2

been unanimity that benefits from private insurance should benefit only the person

t

who mgde the payments. An argument in support of this position is for example that
the insurance benefit is the&result of actions taken: before the event. Thérefore, the
benefit can not as a matter of principle be taken into account. This alone is not ver§'

convincing given the fact that the common law does not draw the line of_ accounting

]
1

there where thé duty to mitigate stops.>!

Ranother argument very similar to the reasoning in the German taxi
4

case is that the defendant should not benei’itafrom the plaintiff’s providence,

¢ o

27 BGHZ 80, 8 (person to indemnify was son of the owner of the car who
had insured the passengers of the vehicle which his son drove in the *
’ accident that eventually killed the plaintiff),

28 Bradburn v. Great Western Railway, (1874) L.R. 10 Ex. 1. .
29 Cf, as a modern comment on the case, Parry v. Cleaver, supra, note 1.
30 Supra, note 28. s

"

81 See infra, chapter 3.

.
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o .
waddams®® dismissed this argument on the ground that all kinds of precautions
which the glaintif f takes and which prevent the loss f;om arising altogether lead to a
benefit for the wrongdoer. Therefore, he argues, the fact that we are dealing with
providence can not be decisiveo In his search for another explanation for not

deducting private insurance benefits Waddams then goes on to suggest that:

“[Ijnsurance does not prevent the loss; it is simply an arrangement for the
sharing of its financial consequences."

Although it is certainly true that insurance does not prevént the loss,
this statement seems to presuppose that a deduction for benefits is dependent upon
the nonoccurrence of a loss. This makes the accounting for bene?its: problem a
question of definition of what 2 los$ is rather than of a'second step whe_;eby the loss
is erased or the claiming of compensation prevented throughﬂ subsequent events.

[
Logically, this would mean that once we have a loss at a certain point, subsequent
benefits would have no t;f’fects on the a\:vard,. a suggestion which is conceptually not
tenable. Furthermore, the above citation ‘only takes the form of an argument without
in fact being one. It only re.states what insixrance is. It describes withoyut. explaining
why we should derive legal consequences from thebdescribtion. R

The rejection of the argument that the defendant should not_ benefit
from the plaintiff’s providence is not well founded either. Firstly, it is based on a
totally different notion of benefit. In this context, the term is used by Waddams as

- I
the nb?-realisanon of a chance or a risk of loss, a notion that does not lead
anywhere and qdoes not helb us in any way becduse of its broadness. Secondly,

Waddams' rejection is based on an inappropriate argument a fortiori.®* The

prevention of a loss (and the providence applied here) is an entirely- different

?

. ¢
32 Stephen Michael Waddams, The Law of Damages (Toronto: Canada Law
Books, 1983) at para. 482.

%3 1bid., see also id. at para. 1274 f.

Iy

4 0Or ama jore ad minus.
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category from a subsequent minimization. The former prevents the legal norms from

giving rise to a claim generally, whereas the latter deals with the situation where a
h A

claim has already arisen. Since the two situations are not éomparable, it is all the -

more inappropriate to treat them as being simply quantitatively different whén they

are in fact qualitatively different.3%

2.3. Taxation

An area of dispute in which ;olutions diverge within the common law

itself concerns the deduction of tax advantages triggered by the breach of duty (tort
K .

or breach of contract). Most of the relevant cases deal with saved income tax on
damage awards for lost income or lost profits. The benefit in question is created by
the fact that the income is taxable whereas quite often compensation for the loss of
such income is not.%¢

The Supreme Court of Canada took up its owﬁ ind)ependent courseJin
1966 with The Queen in right of Ontario v. Jennings3?. Since this dec;ision it has been
held that, if ta;t legislation decides to tréat a damage award differently from the

transaction for which indemification has to be made, then as a rule, this advantage

of tax legislation is not passed on to the wro}gdper by reducing the damages"he has

¢

2

35 As majus and minus. o

86 Thé factual prerequisites necessary for the problem to arise were discussed

: at length in British Transport Commission v. Gourley, [ 1956] A.C. 185
(H.L.). See the generai discussion of that case and the issue at large
with extensive bibliographical references, Gordon Bale, "British
Transport Commission v. Gourley, Reconsidered” (1966) 44 Can. Bar.
Rev. 66. A more detailed discussion of Gour{eys case will be found
infra at the end of section 2.3.

37 [1966] S.C.R. 532. - q
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to pay. The law of Canada has sinci/yen well settled- by a long line of consistent

cases.3®
The German position with respect to saved taxes was laid down in

BGHZ 53, 132%, a case in whic

T was helq that any tax advantage arising out of
the breach of duty or the compensation, has to be deducted from the rel:gerable
loss. At the same tinie, the limits of this rule re determined when it was held that
the objectives pursued by the tax legislation could krevent a deduction. This latter
rule, encountered quite frequently, openly introduces a policy aspect anc% has proved
to be a general limit on accounting.

The facts of the case which gave rise to the above rule were as
follows. The plaintiff P and his brother B had a partnership, the profits ot: which the
two partners shared equal‘iy. The partnership agreement stipulated that \after B’s
death, his widé\bw should be entitled to 40% (30% after two years and |25% for
another two years) of B's half of the profits. After B’s death, the defendant (who

was the tax accountant for the business that was now carried on alone by the

plaintiff, B’s brother) continued to do all the accounting, including the computation

LN

38 Guy v. Trizec Equities, Ltd., [1979] 2 S.C.R. 756 further,” Arnold v.\Teno,

(1970), 73 W.W.R, 561 (B.CS.C.); Ofstedahl v. Cam-set Mech
Contractors Ltd. (1973), 42 D.L.R. (3d) 116 (Alta. S.C. App.
different for the English law cf. Parsons v. BN.M, Laboratories-Ltd.,
[1964] 1 Q.B. 95 (C.A.). )

39 gee also BGH NJW 1967, 1462 recentl

in partnership). The reasons for and purposes of the non taxation
tax deduction can lead to the mption of a legislative intent
ordering deduction of such advantages from the damages. So f
example in NJW 1986, 345; BGHZ 74, 104, 116; NJW 1980, 1788;
BGH 53; 132 (statute barred tax claim); BGH NJW 1986, 983. The las
decision.on the poing seems to be BGH NJW 1§87, 1814 which cite:
most of the relevant literature and case law on fhe. point.

8
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"of profits. In doing so, he interpreted the partnership agreement wrongly and based
the widow’s share on ‘t'l:e aggregate profits instead of only on B's half.
. The defendant’s liability was undisputed, as was the amount of 47.000
DM that had been overpaid. An action was taken against the accopntant who argued
that P saved 155,178.70 DM, in taxes and had to deduct those from ée 47,000 DM.
The fact that the beﬂefit was based on public (tax) law was held to be
irrelevant and. a B%d,uction was admitted as a gener;il rule in' all cases where an
adeq{iate causal link between the defenda;xt’s act and the saving of tt;x ‘could be
discerned.
On the other hand, according to the Coun:t, the tax administration's
right to subsequently claim taxes so saved prevents a d&ction. This was the case)>
here.%? Since a tax bill can be altered and corrected if JDew facts arise later, a

different treatment is justified in cases in which such a correction can still be made.

After finding that such a late claim could be r_nade here, the Court
t

went on to look into the effects of the claim possibly being statute barred. Whether
prescription had in fact taken place was left open by the Court because it was of the
opinion that this could not affect the result in any case. Even if the claim by the tax

authorities was statute barred, this would be too detached from the event (i.e. wrong
{

interpretation by the tax accountant) and its effect (overpayment to the widow). In
A .
addition, according to the judge, the result would be unfair. The defendant should

hot be allowed to take advantage of a "newly-arising and subsequent” benefit.:4!
‘ "Der Grund, warum der Geschddigte sich auf seinen Schaden den durch
das-Schadensereignis gleichzeitig erzielten Vorteil anrechnen lassen muss, liegt
darin, dass er aus dem Schadensereignis keinen Gewinn ziehen soll. Deshalb
ist er auch berechtigt, eine Steuerersparnis auf den Schaden anzurechnen,
soweit eine Steuerschuld weder entstanden ist noch entstehen wird. Wenn aber -
* wie hier - ein vorhandener oder in Ausssicht stehender Steueranspruch infolge
Verjdhrung (oder aber auch aus einem anderen Grunde) entfdlit oder sich

405 222 gubs. 1 Nr.l, 223 AbgO.
41 BGGHZ)S3, 132 at 137. ,
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vermindert, so geht dieser Vorteil zu Laste Steuerfiskus. In einem solchen
Falle wiirde aber der Schidiger, wenn Jman zu seinem Gunsten die
Voraussetzungen einer Vorteilausgleichung befahen wollte, aus der Verjdhrung
des Steueranspruches ebenso wie der Geschidigte einen unberechtigten Gewinn
ziehen, Dann erscheint es aber angemessen, nicht dem Schddiger, sondern dem
Geschddigten den Genuss dieses Gewinns zuzubilligen.”
[The reason why the advantages gained by the injured party must be
f against the damages sustained is that no benefit should be drawn from
vent" causing the damage. Therefore, he is entitled to set off the tax
saving inasmuch and insofar as a tax liability neither exists nor will come
into existence in the future. When, however, as in the case at hand, an
existing tax liability or one that is about to arise is extinguished or reduced
because it is statute barred (or because of any other reason), then this
advantage is to the detriment of the state. Were a deduction in favour of the
party causing the damage to be allowed in such a case, this part?, just like
the injured party, would derive a benefit to which he is not entitled. In this
situation it seems adequate to give the profit to the injured party and not to
the party caufing the injury."] )

Arguments similar to these and particularly to the last one were also

advanced in Gourley's case which we will deal with later.*?

The arguments brought forward correspond to the.) ir; which one
looks at the three parties involved. If we look only at the twg people involved and
leave out the state as a third element, we will have to make a deduction because the
plainfiff has in fact only lost the net amount, not the part of the award which would
have been taxed anyway. This excludes any policy asp‘ect from the decision. If, on
the other hangi, we include in our perspective the revenue service as a party, we
reach a different result. Then, starting with the assumption that in any case there is
going to be a loss on the state’'s side, we have to decide who we ascribe the
corresponding gain Jto, the wrongdoer or the injured party. In fact, Parliament gives

up a source of income in deciding not to tax dama\g‘es awards in the same way as it

would tax thq} moneys derived from the transaction \;thut the damaging event. The

(v

| 9%)

argument which was also made by the Supreme Court of Chnada in Jennings*® is that

43 See at the end of this section. The Gourley’s decision was recently cited

, with approval by the House of Lords in Dews v. National Coal
o Board, [1987] 3 W.L.R. 38. . e .

es 43 The Queen in right of Ontario v. Jennings, supra, note 37. .



the d;cision as to who should have the benefit from the "investment® which the
government makes is to be determined by the legislative intent. This is' in fact
exactly the same analysis which is also made in the benevolent payment cases and
generally in all cases in whith a third person confers benéfits out of his own pocket.
In most instances, this question of determining the intent of the legislator is
answered quite easily in favour of the plaintiff. The defendant's behaviour being
already rejected by the legal system as unlawful or in some instances wrong, he will
not be made the beneficiary of lenient tax legislation.

The situation in common law differs from bountry to country.

In The Queen in right of Ontario v. Jennings *% Judson, J. of the
Supreme Court of Camg_a makes quite an interesting 'cor;ceptual analys{s. Starting
with the notion of compensation as restoration of a situation (pot just a payment of a

sum of money), a point which resembles the German view explained by Medicus

above,!® he argues that what is compensated for, inter alia, in personal injury c;sv\&

]
is not the earnings-themselves but rather the earnixlg capacity. This is in fact the

M|

5

only thing which the plaintiff lost. Judson J. suggests that from this perspective, a _

lump sum settlement in damages is nothing more than the restoration of ;he capital

asset (earning-capacity) which is subsequently J{d’t\o yield income, which in turn is
£~

*"The plaintiff has been deprived of his capacity to earn income. It “is ‘the

value of that capital asset, which has to be assessed."’

the actual salary lost:4®

 Supra, note 37 at 543 ff.

46 Supra, chapter 1, note 26.

6 How this is computed ia reality is illustrated in Poh Choo v. Camden and
Islington Area~Health Authority, [1980] A.C. 174 (H.L.) in particular at
192 ff.

)

Y7 The Queen in right of Ontario v. Jennings, supra, note 37 at 546.
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Although this could be taken as an argument for deduction of tax

advantages, the judgment goes on to elaborate on what the dollar amount of the

supposed "earnings" consists of.

"[That] the award -is not reduced by an amount equivalent to the tax [...
merely reflects the fact that the state has not electcd to demand payment of
upon the kind of a receipt of the money™® (i.e. the lump sum)

1

This result is seen as one of "tax policy*. The Court tries to determine
olicy is and acts accordingly to give effect to it. The argument is similar
rpose argument used in connection with benevolent paymenés and in a
number of other cases too. In interpreting the rule, the Judge then found that it was

not Parliament’s intent to tax this particular income to benefit the plaintiff rather

Py

than the defendant.

Judson,). ends hig' judgment by backing up the result with the

difficulties that would arise out of the uncertainties of future tax laws and the

W

difficulties in judicial administration of any other view. This last point is not very

convincing from a conceptyal point of view. Only those " who tend to generally
/ "

justify the application of/ an easier and thereby more economic rule instead of a

more difficult but more g¢quitable one, might apprave of th& argurﬁent. To my mind,

"(Lfiig't'iculties of proof do ‘not warrant the change of a substantive rule. These
" difficulties should generally be solved by the apﬁlication'of the law of civil

.procedure and the djstribution of the burden of proof, not by rejecting a rule which

might be more just but which depends upon more contingencies in its assessment
than does the other. Cases in which too complicated a rule would regularly lead to
difficulties for/one.party could then be handled by shifting the burden of proof, a

technique which is used in quite a few argas and in most legal systems.*®

3 1d. at 546.

¢

4 The classic example being the cases of product liability in several western

¢

/ ._the' burden of proof, Ernst Rabel, "Umstellung der Beweislast,

LY

4

/ countries. See in more general terms with respect to the shifting of -



In England, the ’legal situation is determ~ined by the decision of the
House of Lords in British Transport Commission v. Gourley.*® '
, The rule stated in this case, similar to the one used by the German
courts, overruled earlier decisions of the Court of Appeal,’!

The facts are as follows. The ﬂaintiff had been injured in a railway

accident for which the defendant was liable. As a result of this accident. he suffered

2
" loss of income during the period of recovery and later because of his physical

condition wl}ich only éﬁowed him to take part on a reduced scale in thé business
which he ran together with other persons as a partnership.

The trial judge awarded 37,720 pounds for loss 9f earnings, without
taking into accour'lt that this amount, had it been earned, would have been taxed in

A Y
the hands of the plaintiff.

The majority judges analyzed this as a question of remoteness and
therel_ay closed the doors to the kind, of policy reasons and aspectg of equality
brought forward by Lord Keith. who very convincingly rendered a separate
dissenting opinion on reasons similar to those described in the Canadian case.
Leaving aside the difficulties in assessing the quantum of damages, the arguments

- Y . . l
can be reduced to the following. Because everybody and not only this particular
» (

plaintiff is subject to a regime 6f'general application, it is a necessary consequence

36

Insbesondere der Prima Facie Beweis" reprinted in Hans G. Leser ed.,
Ernst Rabel Gesammelte Aufsdtze, (Thbingen: J. C. H. Mohr (Paul
Siebeck), 1965) vol. I at 374 ff.

50 British Transport Commission v. Gourley, supra, note 36. McGregor, Supra,

note 5 offers an extensive discussion of this case at para. 410 to 440,

.  Cf. also G. Bale, supra, note 36, recently although without references
to other jurisdictions and mainly concerned with the question which

tax rules concerning damages awards should be used, William Bishop,

John Kay, "Taxation and Damages: The Rule in Gourley's Case”

(1987), 103 L.Q.R. 211. Parsons v. BN.M. Labordiories, Ltd., [1964] 1

+  Q.B. 95 (C.A.) and Dews v. National Coal Board, supra,note 42,

®1 Jordan v. Limner & Trinidad Lake Asphalt Co., Ltd., [1946] K.B. 356 and_

Billingham v. Hughes, [1949] | K.B./ 643,
|
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of the receipt of funds as earnings that they be reduced by taxation. Such taxation is

- -
therefore not collateral. The surprising part df the judgment is that Lord Reid®?
admits that although one can not define remoteness, this is clearly a case where the

benefit is not tao remote, Analytjsy" this is equivalent to offering the result as an

argument.

) M \
It is clear, however, that the focus in Gourley's case was reduc;d/ to

only two parties involved and that Parliament, on behalf of the Revenue Service,
/

»

. /
(the body who in fact makes a payment by renouncing a source of inc/ofne) is left

out of the account. ¢
wh

It seems difficult to reconcile this case-with the be‘nfélvdlent payment
and the insurance cases. In these, many of the benefits were fore;eeable and not too
remote but we Qid not limit ourselves to these tests. In addition, consistent
application of the argument used in Gourley's case would force us to reduce démages
by the amounts paid by health insurances, at least as long as they are compulsory and
therefore of general application. The benefit would then not be somethiﬁg "purely

personal" and would "apply to all* to use the words of Lord Reid.

»
-

P S

>
3

2.4. Death and Inheritance

The final group of ca;es dealing with the problem of benefits and
losses which sh,all be discussed here is the group involving the death of another
person. In particular circumstances, both the common law jurisdictions and’ the
German law allow close _relatives or dependents of a victim to claim compensation
from the wrongdoer who caused the death. From a theoretical standpoint, it can be

debated whether these claims are in fact compensation for the economic interest of

[3

82 British Transport Commission v. Gourley, supra, notg, 36 at 214.
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the dependent party”'or exceptional cases allowing®the plaintiff to claim damages in

his own name for the infringement of a legally protected interest of a third party

)54

(i.e. the deceased).”® Regardless of the solution adopted, we will encounter a problem

of accounting for benefits™In the most typical \cases, we have to deal with the
argument that the plaintiff benefits from becoming heir or beneficiary of a legacy
through and with the death of the relative and that such "benefit" should be set off

against any compensation awarded

-

In Germany, these claims can be based on s. 844 BGB which is
interesting insofar as it also provides‘for the accounting of certain benefits hy
referring to s. 843 subs. 4. The relevant parts of these sections read as follows:

Paragraph 844 BGB (Ersatzanspriiche Dritter bei Tétung)

i (1) [betrif ft Beerdigungskosten]

. (2) Stand der Getidtete zur Zeit der Verletzung zu einem Dritten in
einem Verhdltnisse, vermdge dessen er diesem gegenilber kraft Gesetzes
unterhaltspflichtig war oder unterhaltspflichtig werden konnte, und ist dem
Dritten infolge der Tétung das Recht auf den Unterhalt entzogen, so hat der
Ersatzpflichtige dem Dritten durch Entnchtung einer Geldrente insoweit

1 Schadensersatz zu leisten, als der Getdtete wdhrend der mutmasslichen Dauer
seines Lebens zur Gewdhrung des Unterhalts verpflichtet gewesen sein wiirde;
die Vorschriften des Paragraphen 843 Abs. 2 bis 4 finden emsprechende
Anwendung.[...]

[Section 844 BGB (Third party claims in cise ofx death)
(1) [concerns funeral expenses]
(2) If the deceased at the time of the injury-stood in a relationship to
a third party by virtue of which he was or might be bound by law to furnish
. maintenance to such third party, and if in consequence of the death such
third party is deprived of the right to claim maintenance, the person bound
to make compensation shall compensate the third party by the payment of a
money annuity, insofar as the deceased would have been bound to furnish

53 *Even under Section 1 (1) of the Fatal Accident Act (1976) (UK.), c. 30
this still seems to be a tenable position.

54 S0 e.g. BGHZ 7, 30. This latter view seems to be the logical ,consequence
of decisions at common law which held that the right to bring an
action depends on the deceased's right insbfar as it is barred if the
deceased (in his own right) had already been indemnified or could not
have sued out of other reasons at the time of his death. Williams v.
Mersey Dqocks and Harbour Board, [1905] 1 K.B. 804 (C.A.), Murray v.
Shuter, [1972) 1 Lloyd’s Rep. 6 (C.A.);,- Pickeit v. British Rail
Engeneering, Ltd., (1978), [1980] A.C. 136 (H.L.) in partncular at 152
per Lord Salmon,



maintenance during the presumable duration of his life; the provxsxons of s.
843 (2) to (4) apply mutatis mutandis. [...]]

- Paragraph 843 Abs. 4 BGB
(4) Der Anspruch wird nicht dadurch ausgeschlossen, dass ein anderer
dem Verletzten Unterhalt zu gewdhren hat. 4 /
[Section 843 Subsection 4.BGB
- -(4) The claim is not barred by the fact that another person has to
furnish maintenance to the injured party.]

Section 845 BGB [compesation for loss of servicee] !
[provides a similar provision for the loss of services of the injured or killed

pe(son.]

—"

)
/ The interference with dependency claims, involving mere economic

loss, is not generally protected by the German law of delicts. This is because they are
outside the gdefinition of an "absolute right” or a right which can be mvo%ced against
qverybody.“ Under German law, 6nly these can be- tixe subject matter of a tort
under s. 823 ff BGB. .

'

Greater detail in respect of the technicalities of these obligations and

claims is not needed for our purposes.
X The pérsone that s. 844 BGB has in mind are generally those who
inherit the deceased’s estate.’” For the purposes of accounting for the value of the
estate which accrued simultaneously w(i)ih the deat%, German law - &istinguishes°

between the capital value of the estate (Stammwert) and its yield. The latter is

-~

55 A concept similar to a right in rem although the expression is misleading
because it has nothing to do with a res or thing.

s8 [Section 823 BGB (Duty to compensate for damage)

i (1) A person who wilfully or negligently, unlawfully mjures the life,
body, heaith, freedom, property or other rights of another is bound to
compensate him for any damage arising therefrom.

A2 L .
These "other rights" have been judicially interpreted to be rights
similar in nature to those listed immediately before in the same
subsection. These similar rights are the "absolute nghts" referred to in
the text. 'Y

57 Cf. 5. 1924 BGB for the definition of who are the legatees in an intestate
succession, ,

59
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generally deducted from the claim in d’améges,upllx\rsuant to s. 844, whereas the former

A
2

is_not. o row

. The argdment advanced in 1?5‘%\25? of this position by the BGH, is

Wi ©

presented in a case where a daughter s‘uedélﬁﬁie;fa} mer of the horse which had killed

her father in an accident.®® The Court hel yat the bulk i the capital value of the

estate, would.eventually have found its way to 'the plnir;fifi”s estate in apy case. B

The finding, that there exist?d an adequate causal link" be‘twéen th‘el
death and s#he acqruing’ of the iﬁ?erithnce, which the Reichsgericht had rejected, in
earlier decisions on its rigid {est of the identity of the injurious event .and thé

benefit®®, was not followed by tT BGH. This, a.ccording to the Court, would “be'
1

as to the result which we want to reach
.

contrary to expectations as we

' (angestrebtes Ergebnis).

After that stage of the uanalysis, which only means -that the possibility
of a deduction is not e:xcluded a priori, according to 'the BGH, we need to separately
gjustify in every case that the making of a deduction corresponds to the purposes,

" pelicies and ends pursued by the duty to compens‘ate.

The plaintiff and her deceased father who had to support her, used to

satisfr)?*their monetary needs ouctD of a pension an& the yield of thg asset. Thﬁ (;ourt

therefore held that allowing a deductiori of the value of the estate for the benefit of
ﬂm\

. the tortfeasor would amount to an obligation to diminish the estate (Vermdgen)

which the daughtes would have received, albeit only some years later, in an
unreduced form. . . .
Her only benefit is that she received the estate earlier, not that she

‘received it at all, This is quite an interesting view because it is clear that the heir

”

58 BGHZ 8, 325, 328. .

5 RGZ 10, 50; 64, 350 - adequate causal link only if identity of the two
events. N
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under German law.has no right until the death. There is no "equitable" right in such

a situation.” On the ‘other hand, and unlike most legal sytems, Germany doeés ot

“allow the total disinheritance of .certain classes of relatives. The paradigm example of

these relatives is children. Acceording to s. 2303 subs.] BGB, they have to receive at _
least half of the share they would get in the @e of intestate succession“o, a
pro\;izzion which was recorrgmended for insertion in a similar form in the new Civil

Code of Quebec.61 By way c;f contrast the British Inheritance (Provision for Family

and Dependants) Act 1975 (U.K.)®? provides only for a discretionary remedy in s. 2.

" In the case of /the BGB we were dealing with a right which is not supject to any

discretion by{the courts or any "reasonableness of the financial provision". Because of
this situation, courts in Germany are probably prepared to assun{e a certain degree
of crystallisation of the position of the legatee prior to the death occurring.

* Starting from the assumption-that the plaintiff would evéntt;ally have
received the estate anyway, consistency requires that we make a deduction only if it
can be provefi that the m’aintenance payment has or would have been made out of

the capital ahd that one of the following condition applies.: the capital would not

{ ’ ’ . . .
have been there any more, or the deceased would have disinherited (as far as is

%
i

Al

-

80 This is the so called Pflichtteilsrecht in s. 2303 ff BGB.

81 Cf. Office de révision du Code Civil, Rapport sur le Code civil du Québec,
vol. II, tome 1, livres 1 a 4, Commentaires, (Québec: -Editeur officiel,
1977) at 241-242, 261 and Germain Briére, Les Successions Ab
Intefstat, 9th ed. (Ottawa: Editions de L'Université d’Ottawa, 1985) at
74 ff. : .

82 Ch, 63. )

L
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allowed) the claimant,® or the claimant had a shorter life expectancy than the
deceased.®

These arguments are valid only for s. 844’BGB. In one case the
plaintiff was injured in a car accident in which his brother was killed. The argument
presented was that the award should be reduced because now the brother was the
sole heir to the estate of his mother, who dief:i some years later,%®

This argument was rejected by the BGH on the grounds that the
plaintiff had sued for compensation for hjs injuries and not for the death OU
person he was dependent on. The "event” is therefore only hjs injury which the death ’
ofc his t;rother had nothing to do with. ‘i‘his death was o;lly accidentally related
(zufdllig) to the injury. Two separate legally protected interests just happened to be

af’ fecteq by the same event. Accountifig for benefits, according to the Court, requires

that one and the Sagne injurious event (Schadensereignis) produced both benefit and

- loss.

A different regime is applied with respect to the yield of the

inheritance,

-

. If capital gains, for example the profits of _profiat yielding chattel or

the rent payments, of tenants, would have been dissipated by the deceased had he‘).

- °

lived on, the courts refuse to disregard this fact.” They deduct from the damages

award the amount of: presumed yield and profits ‘of the estate during the period

between the time of the death of the deceased under normal circumstances and the

14
\

LN

83 So Wolfgang Thiele, "Gedanken zur 'Vorteilsausgleichdng" AcP 167 (1967),
192 at 232.

.. ® Hermann Lange, Handbuch des Schuldrechts, Bd: I, Schadensersatz

(Tabingen: ¥. C. H. Mohr (Paul Siebgck), 1979) para. 9 LV 2a; slightly
different BGH VersR 1967, 1154,

B
o

86 BGH NJW 1976, 747. >

~ ¢



actual time of death.®® These deductions have been made on a net basis®’ ie.

including deductions of reasonable expenses for the time ind money spent in the
administration of the estate by the heir during the period in question.®® In one
interesting case, the BGH rejected the dedu;tion of a yield which the deceased
would have used and invested to increase his estate.®®

In summary, in these cases the BGH tried to deduct all advantages

which the heir obtained through the earlier death and not simply through<he death

itself. In more general terms, it seems that the stﬁrting\point which the Court takes is’

to make sure that the benefit corresponds to the reason why the interest is
compensated. In the case of section 844 subs. 2, it is expressed that this
compensation is not effected just>because the death occurred but because as a

consequence of the defendant’s interference, it occurred earlier.”
) , .

The situation in common law jurisgiigtx"ans is quite similar to the one

—

described above. - . .
As common law itself did not give a right of action in wrongful death

cases,”* in England it is only since 1846 with the introduction of the Lord Campbell
P I

Act that a. statutory right exists enablmg certain surviving relatives to recover losses

88 NJW 1974, 1236; 1979, 706.

87 BGH VersR 1962, 323.

68 BGHZ 58, 14. . g

% BGH NJW 1974, 1237, .
0 This legislative intent is expressed in s: 844 subs. 2 BGB in the wor;is

"durmg the presumable duration of his life". The text of the provxsmn
is reproduced supra, in text precedmg note 55.

1 ¢y, Admiralty Commissioners v. S.S. Amerika, [1917] A.C. 38 (H.L.) and

for Canada Monaghan v. Horn (1882), (1884), 7 S.C.R. 409. An

-

! intersting article on the general question of the. Jusufxcatxon of a claim .

of the survivor in his own name also reveals 'the development since

-the enactment Stephen Michael Waddams, "Damages for wrongful
death: Has Lord Campbell’s Act outhved its usefulness?" (1984), 47
Mod. L. Rev. 437. ,
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/)for the death of a person.”® Similar acts were enacted in the Canadian common‘law

provinces and were generally broader than s. 844 BGB, in that the claim they
introduced was not restricted to those who would have had rights as dependents

against the deceased.”™ L ¢

It is established by abundant ‘case law that any benefit which accrued

as a consequence of the death has to be accounted for in reduction of the claim.”4

On the other hand, here too the o;ourts do not simply look at the whole estate. In
cases in which the plaintiff would eventually have received the, deceased’s estate, the
courts take into account that what was gained was only the fact thay the plaintiff
came into possession earlier than expected.”® The courts deduct thj value of the

acceleration, not the fact that the plaintiff is the heir. Although common law courts

JE—

call this element the acceleration, they mean exactly the same as ‘the German courts.-

The money which the estate yields between the death and the pre-accident remnant

of the deceased’s life is what is actually gained. Only this and nét the capital value is

A Y
« therefore deductible. .

I L

In reference to our previous discussion on insurance benefits, it is of

interest to note that accounting for insugance moneys is generally excluded under the

3
1

72 This was introduced by the Fatal Accidents Act, 1846 (U.K.), 9 & 10 Vict.
¢. 93, known as Lord Campbell’s Act, in the U.K. now replaced by
the Eatal Accidents Act 1976 (U.K.) c. 30.

73 As to the scope of the statutes and the leading cases in Canada see
Waddams, supra, note 32 at para. 685 ff,

™" Only Prince Edward Island enacted a special provision in s. 7 (1)(h) of the
Fatal Accidents Act P.E.L excepting the accounting. Cf. case law cited
by Waddams supra, note 32 at para. 722 at note 142,

™ Extremely interesting Sakaluk v. Lepage, [1981] 2 W.W.R 597 (Sask. C.A.).
Cf. generally Goodwin v. Michigan Central Railway Co., (1913), 14
D.L.R. 411 (OntS.C.App.Div.); Clement v. Leslies Storage, Ld.,

- (1979), 97 D.L.R. (3d) 667 (Man.C.A.). ,

1
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fatal accident statutes.”® This was implem;nted’ after early cases decided under Lord
Campell's Act”” had held that there should be accounting.”™ Although this is often
forgotten, we should keep this legislative history in mind in interpreting the
provisions of the van%us fatal accident statutes. The criFicism of the case law which
led ta the change in the statutes is more closely connected to the next chapter which

-

shall deal with benefits arising from one’s own personal efforts.

I & N

v

® Cf. e.g. Family Law Reform Act (R.S.0. 1980, c. 152) s. 64 (1). The
statutes wanted to do away with the interpretation given to the fatal
accident legislation by cases like Grand Trunk Railway Co. of Canada
o " . Jennings, (1888), 13 App. Cas. 800 (P.C.). '

" Supra, note 72. .

™ Grand Trunk Railwdy Co. of Canada v. Jehnirigs. supra, note 76.

% -~
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3WM&H&M&E&U§‘

The cases and fact pattérns described in the preceding chapter showed
that the solutions as well as the arguments and the issues involved in the question of
accounting for benefits are considered to be quite similar in both the German and
the common Jaw systems. The relative similarity is in sharp contrast to the
divergence which is reflected in the two groups of cases to be discussed in this and

& -
in the following chapter.

»

After describing the cases and the different approaches taken by the
systems, an attempt wi—lI be made to. explain dissimilarities in terms of fundamental
differenc;s in the evaluat;ons and choices: made by both systems in areas we suggest
are at least implicitly involved and related to the solution of these problems. The
repercussions of these evaluations and choices will then seen when welexamine cases
dealing with "own efforts" situations. These basic_evaluations pertain to the treatment
of unjust enrichment in general and negotiorum gestio in particular and to the notion
of ‘damages and thg definition of compensation itself.

f  The cases I want to deal with in this chaptﬂer can Be’ summarized as
having the following features. ‘

Firstly, the event causing the loss has already occurred. This takes the

cases out of the scope of the principle that mitigating events can not occur before

this date and also outside the scope of Parry v. Cleaver' ‘where it was emphasized -

that an investment before the occurrence of a tort can not be taken into account in
[ . . a

reducing the damages. To do so would amount to punishing the person with
foresight, by putting him in a worse situation than the one who ‘did not insure

-

himself against the event.

ra

1[1970] AC. | (HL). ° R X

-

&
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Secondly, the plaintiff uses the situation or the assets freed by the act
giving rise to the duty, to compensate to gain a benefit. A minimum causal link
between the injury and the benefit is therefore present in all the cases,

Thirdly, the plaintiff’s actions which led to the benefit could neither

hdve been required nor claimed by the defendant in the sense of a real duty or

Kl

obligation, nor was the plaintiff’s act required under a "burden" to mitigate. The
term "burden" is used here to denote what is usually called a "duty to mitigate". It
reflects its unique character, which is’ that no action can be required from the
plaintiff and no cl@im ensues upon the breach of the duty. In this respect, it is

similar to the structure of the "burden” of proof. The same legal phenomenon can be

found in cases of contributory negligence where we could talk about a burden to uge

reasonable care in one's own affairs.? .
b o
~
3.1. n_Soluti
*
/ . ‘ .

The leading case in Germany, and one that is still considered good
law in the matter of benefits arising through the plaintiff’s own efforts, is BGHZ 55,
329. At first glance, this case does not seem to fit into this context at all.
4

o The facts are as follows:

One of tl;e defendant’s buses caused an accident with the plaintiff’s

4

' ‘d\rivjng school car. There was no dispute as to liability but the defendant argued that

2 In German, the term Obliegenheit is frequently used in this context. What
is meant is judicially expressed by Goff, J. in Koch Marme Inc. v,
D'Amica Societa Di Navigazione A.R.L. (The "Elena D'Alimco" Ml 980]
1 Lloyd's Rep, 75 (Q.B.Com.Ct.) at 88 and by Pearson, L.}. in
Darbishire v. Warran, [1963] 1 W.L.R. 1067 (C.A.) at 1075. Cf.
o . generally thh respect to legal terminology and comparative law and
. ' also with respect to German, Bernhard- Bergmans, "L’Enseignement
.+ . d'ude terminologie juridique étrangére comme mode d'approche du
- droit comparé: Texemple de I'allemand” 1987 R.LD.C. 89 with

‘ abundant literature,



.

the plaintiff had not suffered a loss of profits! He ‘based his argument on the
following facts, During the nine days of repair there had been 108 sched-:xled lessons
that would have yielded a net income of 1,570 DM. Although it was not possible to
’rent a réplacement vehicle, because of the special-built-in equipment required for

the purposes of a driving school car, the pl'a’intiff, by working overtime, had made

up for all the cafxcelled lessons by the time of the judgment (which®tis the relevant

on the business could be established.

The Court started from the observation that there was no damage

°

acp:rding to the strict "theory of difference™ (except for//the damage - to the' car
which was not in dispute). Any award of damages had to have sthe effect .of an
evaluative correction of the normal measure of damageS provided by the difference
theory.® In so holding the Court stated that making up the lost léssons throughﬂthe

. G
plaintiff's own efforts was beyond the scope of his duties (iiberpflichtmdssige

lower Court saw this as a question of accounting for benefits in the technical sense

Verteilsausgleichung). The BGH e:;p’fessed doubts as to the evaluation and asked

whether we were in fact dealing with a case of a loss that had actually occurred and

3 Cf.Albrecht Zeuner/ "Schadensbegriff und Ersatz von Vermdgensschiden!
AcP 163 (1964), 380 sub V at 400. A distinction is made between the

/ procedural point of assessment which is the time of the last instance

of fact and the substantive point. The former determines which events

/ up to that point have to be taken into account in this trial (litigation)
/ and which events should be dealt with in a new litigation, BGHZ 27,

181, 187 ff. Another question ‘is the point in substantive law which
might /be limited by things like statutes of limitation or the death of
the claimant. Cf. BGHZ 29, 393, 398, an instructive case dealing with

68

* time for the assessment of damages under German law"’). In fact, no negative effects’

. Massnahmen) and had therefore to be left out of the calculation of damages. The@

- - lost profits (s. 252 BGB) in which it was also held that the perspective . .

of the ex post objective bystander (nachtrdglich objektiver Beurteiler)
determined the assessment of damages - clearly a judgements on
probabilities.

\ -

e—

4 See supra, chapter 1 text at notes 24 ff.

8 BGHZ 55, 329, 331.

™~
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a

was aiready materialized but had been subsequently erased. The Court went on to
suggest that this ‘;night in fact be a case without a loss at all,

/ Intégestingly enough, the question was left open. In any event,
ac;éording to the BGH, it would ndt (at least not in this case) Ead to a deduction.
ﬁad the loss occurred and later been erased again, it is set;led law that benefits
arising out of the plaintiff’s actions need not be accounted for if they go beyond the
"burden” to mitigate laid down in s. 254 Abs. 2 S. 1 BGB®. The éourt realized that
this is not a direct consequence of s. 254 BGB itself, since that provision does not
even address'the question. No .proper obligation to eq ig"a real. sensé is created by
that provision. The Courvt based._its-result on the application of the principles and
values underlying section 254 BGB and which the BC;H considered to be part of all
private law of Germany.” ‘

Even if the "benefit" were to be seen as just "one factor”" in computing
the loss itself, this would not automatically dett;,'r’mine the outcome of the accounting
problem. Consistent with the \;iew that damages are not mathematically determinable

and that the inclusion of each and every factor is the result of a judicial evaluation,

the Court argued that on this basis there was no reason that would justify a different

treatment from cases of "real " accounting o£ /benefits. To test the consnstency of the

argument, the present case was compared to one in which the missed driv}ng lessons
would not have been made up. The plaintiff’s award would only have been reduced
to the extent that he would rfsonably have been required to mitigate the damage.

The basic idea béhind this decision is that s. 254 Il BGB contains and

is based on-the principle of law that the defendant should not be relieved by

&
7

-«

® Id. at 333 f. The text of s. 254 BGB is reproduced supra, chapter | text
followmg note 39. .

- 7 "Sinngemdsse Anwendung der in dieser Vorschrift zum Ausdruck kommenden

Wertung", BGHZ 55, 329, 334. Wolfgang Thiele, "Gedanken zur
Vorteilsausgleichung" AcP 167 (1967), 193, 236.

»
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behaviour that is hot called for by any lggal duty to. mitigate.8 This does not directly
apply to the netion- and definition of damages themselves, but only to benefits that
accrued after the injury emerged. ¢ ” Y=

The link between accountability and s. 254 BGB should ideally be
explaigle(_i in more detail than the Court provides. It is suggested that ti:e underlying
justificéttion is perhaps toq"b‘e found on a different level, which can be qualified as
one of legal tradition. This suggestion will be explained. in greater detail in section
3.3. infra. It certainly seems settled that the Common law does not at all s;ubscr.ibe to
the rfasoning put forward by the German BGH, although the dut§r to mitigate is
dea,ft with quite similarly in both systems. The rule pertaining to benefits arising
from one’s own efforts, as well as the results, are the exact opposite in the two legal
systems. In most cases such differences are a sign that fundamental rules and
evaluations are approached in an absolutely different way. This should then find its
cor’responding“expression in ‘Lother fields 0;‘ law as well.?
y In  British Westinghouse E;’lectrx:c & Manufacturing Co., Ltd. v.

Underéround Electric Railways of London, Ltd.!®, the leading British case in this

L)

8 BGHZ 55, 329, 334 */...]Jdem Rechtsgedanken und der gesetzlichen Wertung

« des Paragraphen 254 Abs, 2 BGB [ist] zu entnehmen, dass eine

Schadensverhinderung und -minderung durch " iiberpflichtmdssige

Anstrengungen des geschddigten den Schddiger nicht entlasten sollen."

['It can be inferred from the idea of law and the statutory evaluation

of para. 254 II BGB, that the prevention or reduction of loss by way

of efforts going beyond the duty of the injured party ‘should not

/ alleviate the damaging parties burden"]. The ¢ was then referred

back to the ‘lower courts for a reevaluation of thé€ question of fact as

to fiow far the duty in s. 254 BGB required efforts on the part of the
plaintiff,

® I am thinking of the law of unjust enrichmeny, and in particular negotiorum
gestio. See Hermann Lange, Handbuch ~des Schuldrechts, Bd ],
Schadensersatz (Tubingen: J. C. B. Mohr \Paul Siebeck), 1979) para.
9V &t 315 ff. I,
!

»19 11912) A.C. 673 (H.L.).

N
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area,!! although the problem was considered to be one of the measure of damages,3
it was stressed that
“[...] when in the course of his business he [the plaintiff] has taken action
arising out of the transaction, which action has diminished his loss, the effect
in actual diminution of the loss he has suffered may be taken into account
even though there was no duty on him to act"

Lange , the aut\hor of a treatise on the German law of assessment of
damages, clearly identifies tl}e underlying premises of this opinion. He states that in
order to take the view of the House of Lords, one would have to accept an extension
of the "duty" to"" mit\igate to a duty to strive for benefits as quasi-agent and for the
account of the party under the duty to compensate. The background to this is that,
inasmuch as the plaintii’f has to keep the damages down, he would also be ¢ompelled
to actively stri;/e for benefits. It is arguable_ whether this statement is not re:zndant
si’nce /it would appear that fhe obligation to "minimize da"mages includes that of
striving for benefits. Is keeping damages down lnot striving for benefits?

)

The question of how far the duty to mitigate goes and to what extent

profits derived from risky ventﬁrés have to be accounted for was decided by the

Reichsgericht in a very instructive case,'® interestingly enough in the same year in

which Westinghouse itself was decided by the House of Lords.

1 This decision will be dealt with in more detail later, see infra, section
3.2.1.

. Y British Westinghouse Electric & M u/acturing Co., Ltd. v. Underground
Electric Railways of London, L ., supra, note 10 at 687 and 689,

- -1 14, at 689 followed by the reference to the illustrative case of Staniforth
v. Lyall (1830), :/ Bing 169.

M Supra, note 9 at 316.

15 RGZ 80, 155, but see Cockburn v. Trust Guarantee Co. (1917), (1918), 55

- S.C.R. 264. In RGZ 80, 153, a case very similar in fact patted: and

reported directly before, the RG rejected the argument that

- accounting for benefits could be applied against obligations to pay
which are not damages.
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« The plaintiff, who wanted to invest money, hired a commercial

(: ’middleman, the eventual defendant, to fihd a good and souncLl hypdthec for him. The
defepdant finally found a hypothec a;:gi the plaintiff legt {35,009 M. Subsequently, !

the lot with an unfinished house had to be publicly sold because the 'hypothecary

debtor could not meet his obligations. The plaintiff h;x}lself \‘\bought the house for

A
1,600 M.

The only issue involved was the quantum of the damages suffered by
the plaintiff. The defendant argued that the difference between the actual market °
' value of the house and‘thq price paid by the plaintiff had to be taken into account -
Ay J .

in reduction of the damages award.

The plaintiff, seeking revision by referring to an earlier decision of

the RG'®, advanced the argument that accounting should only be ordered if, "one
and the same event led to both the benefit and the loss".!
- - {

C He stated that the pr%fit_was effected through his buying the house,
an indepehde;lt action which was also quite risky (thg dwelling involved was not
.completely finished), and was therefo're not to be credited towards the defendant.
In accordance witim the development described in chapter 1, The RG
- distanced itself from its earlier view ;md held that the test that focuses oh "one and
the same event" is useless once we come to cases in which several acts interfered in

the causal development that eventuallytied to the benefit.1®

In the case at bar, the fact that the defendant had found and

[

tecommended the unsound hypothec was but one event, along with the plaintiff’s

buying of the lof, which led to the loss and the benefit.

/ - Mo :
! " 18 RGZ 65,'57.
) 17-7d. at 60 referring to cases before the BGB came intcr}'orce in 1900.
c T 18 Supra, section 1.3. ff and in particuiar 1.3.3.. >

¥ RGZ 80, 155, 159.

1

N
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After adopting the vj’ew that there must be an.adequate,causal link
betweeen the defendant’s negligenclé and the benefit, the Court held that because ’the
purchase at the public sale(was bq}densome and risky and was the product of X new
and independent effort by thev plé.intiff , thislink could not .be assumed in the case.
A person who simply wants a secure investment does hot nonﬁally anticipate ending
up in a suddenly volatile real estate ’mgrket.

— A further point made by the Court is that s. 254 BGB does not permit
one to help the defendant. In most of the cases, there is no obligation to buy th[

land on which a hypothec is taken because there can not be an oabl\igation to furthe

«

" sacrifice money and be burdened with the financial risks of such a transaction. But.

this alone did not seem to be sufficient for the Court. The rule that the
accountability of benefits is determined by the scope of the acts required by s. 254
BGB was only stated later.

The RG in this case engaged in an analysis of adequate causation,?®

finding that the subsequent actions of the plain'tif;' were npt entireiy outside the
scope of those which an investor in a commercial hypgthec would nonﬁaliy engage
in. These actions were, on the contrary, within the limits of a reasonable co’mmeréial
risk in a case where an unfinished house was the object of the dispute.

It was only some time later that the BGH started to move away from

the adequacy criterion.?! It is now only one test, along with the test of purpose of .

N\

0 RGZ 84, 386, 388; 148, 154, 164 just to name some. This was used for a’
long time as the sole. test; c¢f. BGHZ 8, 325, 328 (death of father);
BGHZ 10, 107, 108, later in BGHZ 53, 132, 134 (Tax consultant
construed partnership agreement wrongly and handed out too big a
share of profits to the widow of one partner), a tendency seems to
have started that adequacy should not be the only and exclusivé

% criteria.

31 BGHZ 8, 325 at 329.
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v

the norm, that gives the cause of action.?? This case is one in which neither the

v

action of the plaintiff nor that of the third party was the basis for the claim.
= s .
Inasmuch as this might play a role, we might consider whether the two-tiered test

° » | . .
should have application in the group of cases we are presently dealing with.

a

v

3.2.  Solution of Common Law .

7

Our examinatipn of the common law treatment of benefits which arise

from one’s own efforts shall begin with the analysis of two important cases. These
X s ‘ .

two cases are responsible for the belief that all that is required in Common law when

dealing with accounting for benefits in general and with "own effort" situations in

)

particular is the fulfillment of the *but for" test.

s

o
-

The- first of these cases is British Westinghouse ~ Electric and
Manufacturing Company, Ltd. v. Underground Electric Railwaysi’b’mpény of London,
La®™ ' ' AN

The seller (Westinghouse) delivered machines which were not in

accordance with the contract with respect to both their performante and fuel

[

Ll my view, this is actually the same argument as in the benevolent
payment cases, supra, section 2.l., in an extended form. What we’
identified as the purpose (i.e. causa) in these latter cases;corresponds .
to the legislative intent here. Seen from this angle, statutory provisions
are equivalent to predetermined typifications of the will ?f the donee
in the benevolent payment cases.

33 Supra, note 10. f -
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consumption. After having used them for a. while and after several attempts to bring
them up to the standards required had failed, the buyer réplaced them by new[

turbines of a different make (Parsons). These were soc much more advanced thit even

had the Westinghouse machines not been deficient it, would still hale been a

peciniary advantage to replace them because tl};\a fuel saved during the remaining

j lifetime of the machines, even if these were not defective, would have offset the

. new investment. The qués(j\on arose as to the appropriate measure of damages. -

/
/

| The respondents, while entitled to an indemnity against all losses,

»

should not make a profit from the transaction.?* The problem ;mounted to whether

the savings of fuel in subsequent years should reduce the damages that Westinghouse

had to pay.
Wiscount Haldane delivéred the judgment of the House which was to

. become the leading opinion on the point of accounting for benefits in general.

" The principle that wés to be applied was set out as follows:

"[The mitigation] principle does not impose on the® plaintiff an obligation to
take any step which a reasonable and prudent man would not ordinarily take

in the course of his business."

L3

He then continued with a statement that is in sharp contrast to the

German law in the field:?® .

*

"But when in the course of his business he has taken action arising out of the,

transaction, which action has diminished his loss, the effect in actual

V>

¢
]

M This formulation and principle is féund in the following cases cited by the
appeuants id. at 679. Erie County Natural Gas and Fuel Co. v. Caroll;

. [1911] A.C. 105 (P.C.); Wertheim v. Chicoutimi Pulp Co., [1911] A.C.
o - 301 (P.C) at 308; Wigsell v. School for the Indigent Blmd (1882) 8
QB D. 357 at 364; Hochster v. De la Tour, (1853) 2 E. & B. 678. But
the formulation defers the problem only to the defi inition of the term

*profit" and "compensation”.

©

Ry

o S " 2. 1d. at 689.
‘! . % See the discussion supra, text at note 3 ff. -
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. a]
diminution of the loss he has suffered may be taken into account even though
there was no duty on him to act."??

' It is inte}esting to observe how this statexﬁent was reduced in
subseque;x? ‘cases ;)y omitting qualifying'formulae like "in the course of his business",
"arising out of the transaction" or éffecting an "actual" diminution, ‘ .

I&see w!:at is really meant, i.e.‘ where and on which step in the
analysis this principlé is to be considered, Viscount Haldane makes it éi;ar that we
are testing m two stages. First we look at the natural flow of the loss and then we go
on- to establish; wahether the principle’ of mitiga{tion limits the agtual loss. §o
mitigation does not take away from the quality of a loss itself, but is a second
requirement for the recoverability. Mitigation therefore does not pertain to the
notion of ioss but rather to the question of recoverability, which is a separate step of
legal evaluation. '

o Erie County Natural Gas and Fuel Company v. Carroll”?nd Wertheim
v. Chicoutimi Pulp Company®® *are cited as illustrations and, distinguished from the
group of cases represented by Bradburn v. Great Western Railway C0.% which dealt
with insurance payments, on the ground that in Bradbum it was not the event giving

rise to the claim in damages which also gave rise to theé advantage or benefit, but

rather an insurance contract. This was therefore a "contract wholly indepencielﬂ of -

n31

the relation">! which gave rise to the advantage.

T British Westinghouse Electric & Manufacturing Co., Lid. v, Underground

Electric Railways of London, Ltd, supra, note 10 at 689. This case is

-- still followed today virtually unanimously; see for example in Canada
Red Deer College v. Michaels, [1976] 2 S.C.R. 324,

871911] A.C. 105 (P.C.), supra, note 24.

2 11911] A.C. 301 (P.C.), supra, note 24. .

30 (1874) LR 10 Ex. 1.

81 British ';Velstinghouse Electric & Manufacturing Co., Ltd. v. Underground

Electric Railways of London, Ltd., supra, note 10 at 690 per Viscount
Haldane.

¢ ) o
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F;om this it would. follow that we need some element to link up the -
( breac'h of duty and the benefit generating event. After We&nghouse, this link can
not be a duty or a "burden to mitigate”, because the House of Lords clearly stated

s ‘ that these were not relevant. It is somewhat difficult to grasp that although~ the '
omission to act would not lead t6 a;:y consequences, an active gesture gnd it‘s positive
.effects are linked up and incorporated into a relationship. In an attempt to clarify
this situation, the House of Lords offers t}}e formulation th;lt in order to be taken
into account in the reduction of damages,o the benefit must arise "outﬂof/ the

. transaction®, i.e. be "the subject matter of the contract"s?,

\) ' . Another class of cases mentioned by Viscount _Haldane3® . is .
represented by Joyner v. Weeks®*, which follows the same fact pattern as a case
decided by the German BGH*. A tenant was bound under the lease by a covenant
to repair the premises, He breached tixis coven_h;t—a‘nd moved out, The landlord, after _

c . having found a new tenant-who agreed to do the repairs that had remamed undone,

P— v

sued the tenant in breach for the cost of repairs. In Joyner v. Weeks it wadheld that

the amount of diminution recoverable could not exceed the cost of repairs. The old
lease had nothing to'do with the deafings between the landlord and the new -lessee,

their dealings being res inter alios acta® . ,

3 14, at 691,
33 Ibid.~ :
34 11891] 2 QB. 31 (C.A.).

ro-
[

38 BGHZ 49, 56, with a note by Hadding, JuS 1969, 407 ff and Dieter
Medicus, Biirgerliches Recht, 13th ed. (Minchen: C.H. Beck, 1987)
section 33V1I para. 858. Interesting in this respect are recent cases with

' quite similar patterns such as BGHZ 77, 301; 92, 363 with a note by
Sonnenschein JZ 85, 430 and BGHZ 96, 141 with a note by
Sonnenschein in JZ 1986, 288 ff, which are solved by the BGH by
mere interpretation (s. 157 BGB) of the lease agreement.

c ‘ ) “ 3¢ The same result was reached in BGHZ 49, 56, supra, note 35. Conira,
Joachim Rickert, "Ausgleich durch Auslegung, Schadensersatz oder
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3.2.12.  McGregor's Attempt to Explain Westinghouse o
) ¢ m’é’ﬁf

= - L4
McGregor” attempts to interpret the scope an(§ the meaning .of

, We.;tinghouse and suggests a rule which provides that for deduction to take place,

|

the benefit must arise out of what he calls the "act of mitigation". He points out that
this was the case in Westinghouse. The reasonable steps which Underground took and

which generated the benefit were, in McGregor's opinion, taken in mitigation,

Therefore the House of ’Lords was dealing wiﬂn a "consequence" of an Yact of

-~

mitigation” which should therefore lead to a deduction.

Reading thi;, one ceases to wonder why McGregor himself complains
about the fact that the law in this area is "not well worked out"38 The explanation
for this is the fact that instead of "sketching what the law/pr/obably 13", which
McGregor claims to do%, he stretches and turns it around to what he thinks it
should be. ‘ . \ TNl

Of course Viscount Haldane tal/)bout mmgatnon but I’ thmk he
makes it quite clear that it is irrelevant for the accounting whether the plaintiff is

bound o‘r’fot by the duty to mitigate to take the action in question.

. v
In his well known quote summarizing James L.J.'s view in Dunkirk

P d
Colliry*®, Viscount Haldane says:

Kondiktion? Die Sog. Umbaufille bei Schonheitsreperaturpflichten als
Priifstein der Schuldrechtsdogmatik® AcP 184 (1984), 106.

?7 Harvey McGregor, McGregor on Damages, 14th ed. (Sweet & Maxwell,
1980) [hereinafter McGregor] at para, 253 ff,

38 1d. at 253. ) ,
v 59 rdem.

4 punkirk Colliery Co. v. Lever (1878), 9 Ch. D. 20 (C.A,) refered to in
Westinghouse, supra, note 10 at 689,

—

-

S . . .

\""""":\—i
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"[The principle] does not impose on the plaintiff an obligation to take any
step which a reasonable and prudent man would not ordinarily take in the
course of his business, But when in the course of his business he has taken

- action arising out of the transaction, which actiofi has diminished his loss, the
. effect in actual diminution of the loss he has suffered may be taken into
account even théugh there was no duty on him to act.” -
p)

- Clearly, therefore, the decisive factor is not the "act of mitigation" as
M_cGreg?r states but wheth%f- it can.be qualified as "arising out of the transaction” or
taking place "ordinarily in the course of his buginess". This view surfaces elsewhere

in Viscount Haldane’s speech when he states that the railway was "doubtlessly not

bound to purchase machines".4! > . .

In McGregor’s interpretation. the ‘"act' of mitigation" is a step

R
F od

R -
v reasonably n;ade to acquire a sub.

» Ll

stitute. This, however, is exactly the step require& s
by the duty to mitigate. It therefore seems unexplainable to me how he can' stgte that
in Wgstinghouse the benefit was generated by this reasonable act and therefore,
whether designed to yield the exact benefits or not, went to the benefit‘ of the part);

»

Jn breach. .

Reading all of Lord Haldane's statemfnts together, it seems that what

<a is ant by the réquirement that the action has.to arise in the ordinary course of

business, is a less rigid test than the one used to determine actions required by the

.

duty to initigate. In the latter case courts have been quite reluctant to impose.too ‘.
} ' o . ~ . .
! ( severe a duty on the plaintiff, especially with respect to spending and incurring risks %
~ ?

‘# i N

[y

<t . with one's own funds. 42
The test alluded to by formulations like "wholly independent of the

relation" or "arising out of the transaction" sounds much more like } relevance test or

2

. R .
.4 British Westinghouse Electric & Manufacturing Co, Ltd. v. Underground --
Electric Railways of London, Ltdf supra, note 10 at 688. .
) 42 Cf, Lester Leather and Skin Co. v. Home and Overseas Brokers (1948), 64
' - . T.L.R. 569 (C.A.); Jewelowski v. Propp, [1944] K.B. 510; this of
- e course does not mean that-no spending is required at all. See also
- ( Horlow & Jones, Lid. v, Panex (Int'l), Ltd., [1967] 2 Lloyd’s Rep. 509
(Q.B.) and Caine v. Schultz, [1927] | W.W.R. 600 (B.C.C.A.).

v

N
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‘Company*®. The case involved activities of an unjustly dismissed employee

,a test of the last proximate cause. This is always quite"open to the introduttion of

~ ' - ~

’bolicy decisions and. judicial evaluations.

~

McGregor's interpretation of Westinghouse, although wrong, is very
§imilar to the solution of German courts.® ‘It is quite ynderstandable that this

German solution is_appealing because of its symmetry. Actions within the scope of

the burden to.mitigate are at the [defendant’s risk in that he has to reimburée all

r

reasonable expenses (1e make the Investment), but mg_@_ﬁg_m he will also have the

bengfxt of - them. Consequences outside the scope of this burden are at the plamnff‘s
ﬁ-> ‘
risk for better and.for worse. This symmetry or equilibrium is disturbed if all we

5 ',

-require is that the benefitiand the loss arise out of the transaction. ' : .

a ! . ,
. Even if McGregor's interpretation of Westinghouse might be possible,

given some slightly equivocal formulations of "the Court which allude to the

_ reasonable course of business and which could remind us of the test for'the burden

ﬁ mitfg'ate,‘ it is certainly not the one adopted by common law courts in later

decisio%'gnd r:}%t the way in which they understand the principle of Weslin'ghouse.

T

This is illustrg;éd in the following section.

»
«

a

® - )

Shortly after 'Westinghouse. the Canadian Supreme Court had the
. o .
opportunity to comment on the issue of accounting for benefjts arising from qne's

own efforts and to give its point of view in Cockburn v. The Trusts and Guarantee
¢ « 0 €

v

.t 3 See supra, part 3l ‘ . .

- M See supra, note 15. This decision is very short. Some information is to be
gleaned from the trial judge’s decision in 37 Ont. L.R. 488 and from
the Appellate Division of the Supreme Court of Ontario in 38 Ont.
L.R. 396. ¢
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-

)

o losses. The Court claims to apply the principle set forth in Westinghouse. Its

reasoning is, however, bogh counterintuitivey and inconsistent. It réjects theé above

Ll
4 M .

mentioned symmetry adopted by the berman law, This decision is suﬁ'port for

authors who argue that all there is- to the collateral source problem ‘and the

-
-

a.ccountmg for benef:ts is a "but for" test. The whole issue is pushed towards the

question of definition of a concept of ddmages in general which, as far as I can see,
. AT S N

@
-

has not evolved in common law. . TG .

The Cockburn case was an unjust dismissal case. The employment

contract that had beeri entered into for a period of 5 years was breached. by the

.emplqy_ér after 3 years because he went info liquidation. Subsequently, in the first 66
days after the dismissa] (period 1) the plaintiff bought assets of the: company at the

v

liquidation sale. He resold these assets:with a profit of $°11,000,-£ﬁorp than he would

4 s

hp've earned in the two years left under the contract.
0 * . -3

- - .

) 2t o0 ‘ R L&
% Thereafter, (period 2) he forméd a company- that he' joined as a sales-

-~

agent, a position in which he incurred a certain loss.

.

a

L3 v

salary, argued that the subsequent benefits from the sales should be applied agamst

the dama@d. ‘

Reading the case, one gets the impression that the courts can not

.
- [

distance themselves from a "good paternalistic employer’s” mentality*
N - -3

5,'namely that
dismissal is a fate that an employee has to take with a courageous smile. A man goes
on with life and stops complaining. This attitude goes so far that the judges are not
ashamed to conteadict themselves in giving the defendant the benefit both ways. In
the end the plaintiff had to account for the benefits earned by investing his monéy

and taking risks that he was not required to take. This implies that had the risk

) 45 Cf. Hussain v. New Taplow 'Paper Mills, Ltd, (1986), [1987] 1 W.L.R. 336
(C.A.). The passage in which the expression is used is reproduced
infra, text at note 54,

e

eQ

The defengiant who admlmstered the estate of the guarantor of the (\/

N

S
‘

P

:

)
“1
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) . - o -
taken by the venture materialized he ‘would have had to bear the' losses arising

>

A\ ®

therefrom and could not have clarmed them from the wrongfully dlssmrssmg ‘8
8, .

o
z .

employer, . » ‘

‘ "The Supreme Court, followmg Westmghouse, held that the profits had

e

to be accounted for because they arose out of the employee's relations with the

employer 'I?lns assumption is hard to grasp if, firstly, the employer company is —

already liquidated when the alleged vre'latxonshxp 1s requrred and secondly, the

contract has been repudiated by the émployer, in which case no;mally the other .

1 -

party (here’ the employee Cockburn) is entitled to treat the contract as terminated.

3, k4

After this, the relatjonship to the employer was restricted to the one we have to
s "\ L
assume in order to be able to legally construct a secondary liability in contract,. "1 fail
- A - N . ’
to understand how this "rest" of what used to be a contractual relationship should be

the orrgm of the benefit m question and the basis for holdmg the plaintiff as a

N

quasi-~ employee for all economic purposes.

N -

Whether he was under an obligation to take the steps which wete in’

’

fgct“ taken, was considered irrelevant. Therefore, the existence of 'a duty to mitigate
which obliges one to take the steps that later yield the profits, or more generally the
benefits, is not a prerequisite for the taking into account of these benefits.

For Fitzpatrick C.J., it seemed to be sufficient that the plaintiff could —\

%

‘not have earned’the $11,000 if the contract had been fulfilled. This argument can

only be tonvincing if ‘he is talking about the exact same $11,000 from the exact same
source. There is no detailed inquiry into whether there really was ‘no other way of
investing the money with a comparable profit. Instead Fitzpatrick C.f. states that:

"[T}he gain is directly dependent on the breach of the contract and would not

- have been made if it had not occurred.™ Vo .
N é
. .
- ( . v
. o S -~ N
*8 Cockburn v. Trust Guarantee Co., supra, note 15 at 266, .,

¥

o
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1

'\‘ "For him, the i)reach and the liquic}aﬁfm are one and the same, In fact,. ,

-
v
e e
gt e
b
oo
s

T ' ! . B ] i
however, only the statement that the plaintiff would not ha-ve made the gain if there

i w’

had not been a liquidation is correct The liquidation, l'lowever $0 we would ar
-]

was not the breach but only the occasion far the breaqh In other words had the

H

employer not breached the contract and offered to pa¥ the outstapdmg salary, C

would still have taken over the assets of the companf{\ and made the profits in

s

question. ° N “ : -
L. (\ i ¢ / -
In the end, the Chief Justice himself -seemﬁ to feel somewhat uneasy

.

4 - 4 4 "
with his position, since he admits that the test is not an aLsolute one, but that it is
-~ } -

sufficient to produce a solution for this case.*”

- This somewhat superficial reasoning takes into account only the result,

[ S
. namely that profits were” médde, and not the question of why they were really

ieved. Duff, J. repeats this kind of reasoning wheg he states the fact that he

would mpake allowance for unrelated reasons as long as. they lead to the profits.*® He
N \

seems to suggest that b)} treating ;he plaintiff as a-quasi-servant for the breacher it
might ‘be fair to make allowande for the usé of the plaintiff’s own cfﬁii and -the
taking of 'indqugdent risks. This idea is based on the fact thaf ;he effqrtsﬂ?ndht‘he
money- invested indirectly benefit the vyrongdoé; by reduciﬁg his debt balance

against the plaintiff. /

- .
s = s
] . °

£

7 Ibid. Translated into clear language, this seems to mean: we don't know
- what the test is, but it is clear that applied in the present case it leads m
to the following result. - . .

« -

. Id at 268 where he also delivers an eaxample of how jUdlClal reasoning at
the Supreme Court .level can leave much to be desired:
"Eventually the course taken by him was not one which would
ordinarily be taken in the course of business-by a reasonable and
prudent man in his circumstances, still having done what he did, the
whole of the facts may properly’ be looked at for the purpose of

N estrmatmg damages provided that what he did was what a reasonable

-, and ‘prudent man might do properly ‘in the ordinary course of

business’.” - mystic of words.

v
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In my opinion, onlx Anglin, J.'s speech cgm‘es up with a consistent - .

'

analysis that links breach and benefit. According to him, the decisive point is that

8

the breach liberated the plaintiff's time and skills.** Now,.not éntitle_d to lie back, he
-»

¥ ~ - -

is under the duty to use these assets. While Duff, J. and Fitzpatrick C.J. repeatedly - °

N . . N - -
emphasize that there was no duty to undertake. this particular' venture, they do not

©

“ L4 . ) . . .
seem.to realize that there was of course an obhganon’to use the time so liberated. As

°

I read it, Anglin J. argues that the time and sl?ill factor (i.e. the value of the labour)A -
\ o .o

accourfts for at least as much profits as the damages claimed by Cockburn, thus

&

_resulting in a set off. He must thgrefore necessarily have started from the assumption -,

< - o .
« that Cockburn nlgde a bad deal when entering into the contract of employment, 8
arket value of his time and skills (labour) was higher than his wages.

.

bedause the

- This approach could enable us to reach clearer criteria, at least for the . -

1

grgup of contracts of exchange.®® We would first establish what-assets are liberated

) by the breach, i.e. those assets whichs the plaintiff is-no longer obliged to exchange.®! . o

» z

He is of course not entitled to keep these assets and get the remuneration for them- at—

VY ? 4 4

the same tifne. This follows from contract principles in conjunétion with the duty to

' - R
-

mitigate. Once he then starts capitalizing on the freed agset he has to account for the
- 2 N

4 © -

’

PR

e " 49 This view that only the freeing and not directly the profits or wages

earned in anpther employment were caused by the event was rejected
for German law in BGHZ 4, 170, 171; RGZ 154, 236, 240. Not the
freeing of her "Arbeitskraft" (power and ability to work) but only the
#ctual work_the widow did was considered the aspect "producing” the
benefit. They could therefore not be taken into account. RGZ 154,
236° is interesting also insofar as it is an eatly decision which treats
the burden to mitigate as the limit between accounting and non- R
accounting.

a
5 The paradigm being a contract of sale. In a broader sense it i$ every
contract that involves an exchange of equal values in the course of its
.performance._ Equivalence here is not to be confused with
. consideration. v

61 Note that the value of the freed labour and not what the plaintiff does or
- - gains with it would then be the ;ﬂgasure of deduction from the
- damages. . ) ,

.
e




.., arguments brought up in other contractual cases too.

] . . e -

_part by which he is still enriched. This ais the: valué of the freed asset (i.e. labgur) or,

if.he is under a duty to reig%st it, the part of the profits corresponding te. the

investment-portion of the freed and subsequentl&"invested“asset. This is in-fact an  »
X .

argument directly based on the principle of unjust enrichment. 3

\ ' : . : o N
& .
N / h - Ed \ w ‘
S - »
< ./ -
3.2.3.  [nsurance Benefits \ \
‘ i : R S - ' \
- . R \

2
o~ £

_Insurance cases were previouslS' discussed in chapter two in
connection with the effect such -benéfits have on the duty to mitigate and how the37

‘are treated in the process of the assessment of damages. Insurance can also, h'owéver,

be anafyzed in the context of personal efforts and taking ,ot)' risks. We could make the

arguments that no obligation_ to insu;e exists and that the payments are therefore the * *

~ +
Ed

product and effects of one's own personal efforts:

g

&

The most frequent caﬁes and the simplest in terms of the factual ‘\
situations involved, ax;e. those dealing with insurance+ payments aand benefits from
public or quﬁ;i-pu‘!’)lic sources.’? These cases seem ta be responsible for the tendency \

« \
of the courts to fo_cus on the source_'of the payment r/a}ther tl;?n on its legal or \‘

economic basis. Although mostly concerned with tort actions, they reveal most of the

¢

- - - ) '
R

x - L

.52 The last case in this arég was probably Hussain v. Taplow Paper Mill, Ltd.,

_ supra, note 45, with abundant references to the tase law. In Germany

. . this group of cases is not comparable because of a provision in section
. » 67 Versicherungsvertragsgesetz- (VVG Insurance Contracts Act), whigh

leads to a subrogation by operation of law that solves the problem of

taking into account of benefits because it presupposes that they are

s ’ not. This positively solves the problem insofar as it presupposes what

the common law has to justify all the time, ie. that the insurance
- should under no circumstances benefit the wrongdoer. On the other
hand, and that is probably a question of public policy to keep down
insurance costs, the insured will not benefit twice, because he is
barred from recovering from the wrongdoer. Cf. supra, section 2.2.

Ld ‘e 4
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& - In Hussain v. New Taplow Paper Mills |Ltd.5® the plaintiff, after ‘.
suffering an accident at work, received payments in the form of "sick pay" from his .

employer. These payments were provided for under the contrgft. He obtained a

—

judgment agai?st‘hi&emplgyer for negligence and breach .of fstatutory_duty. in the

gmount of 96,870 pounds. The appeal dealt only with the lost earnings of the ™

glmplo§ee, in' particular with the/ question whe“the; payrments under thep"permanent

(h'e'alth insuragce scheme", which amotinted to 34,688 pounds, should be taken into
' account in the reductign qf the :iamages award. This scheme was designed to“pay

L ’ — . N
- empiByees after the expiry of the "sick pay" benefits that the employer agreed to pay

under the contract for the first 13 weeks of ‘an illness. Unlike the sick pay, the

—

) . . ' i . o -
payments in dispute under the permanent health insurance scheme were cm‘br\ - ’
. s o .
an insurance policy that the employer had taken out. Nevertheless, it was the

employer who made the 'payment to the employee for which he was .later

5% iffdemnified by the insuger. Eventually therefore, an insurance company.had to bear
the loss. ‘ . -
- -
e T T T — ’ The trial judge interpreted the scheme as follows. The employee had a "v
) —_— 8

direct equitablm}n\me swat the employer received from the insurance

(5] .
company on the occurrence of an accident. =

Lloyd, L.J. for the Court of Appeal however did not agree"w'ith this
an;,lysis. In interpreting the contract, he found that all the plaintiff had “was %@,
contractual right ’against the defendants to Cerft'ain benefits? The defendantshhad 2;
turn simply insured their liability to pay under a policy of the insurance company.
A further argument of the trial judge is a more inte;esting one and it

reveals an idea that arises quite frequently. It might be called the "independently

earned” argument and comes very close to an economic approach in its t;%mulation:
3

i

53 Supraf note 45.

e



‘ . *Iam- satnsﬁed that the payments which the-defendants made to the insurers
c T form part of the attractive package deal of these paternahstxc employers and

if they did not expend those large sums by way of premiums to insure the

‘ workers, that money would properly be paid to the workers rather than_to

- the shareholders. [...] I consider that the gremxums pard by thqiefendants
N o form part of the plaintiff’s wage structure.”

\ / .
After this somewhat—ecomomic argument, he then turns to a

>

. teleological -one: ) 3

N [y

) "The purpose [...] of this [...] scheme was to benefit the employee and not to
! - reduce the employer’s liability should the employee be injured [...].”

“ - o )

""" + In the Court of Appeal, Lloyd;,L.J. rejects the argument tbat the

=

company paid "sick pay as continuous "wages" WlthOllt being covered by insurance

- /”fts’(ﬂ? It was agreed that those payments were to be apphed towards the loss. Lloyd,

. L.J.'s argument is ,that there can not be a difference between the first 13 weeks (in

o

R ( which the defendant was not insured) and later payments (fo)r which the defendant

. had taken out insurance). The underly;mg reasoning is that had it been "earned” by

.

efforts, it seems the judge would have been willing /to award both "sick pay" and
Fd
{

compensation, ) .

* hd L4

Although I feel th:a\ this particular decision is correct, I am not sure

¥

. b + .ﬂ .
whether the line of thought is consistent. The deduction is questionable in that it

assumes that the two different sorts of payments have to be treated in the same way,

\ ie. in fact that the court assumeés that th;/perﬁaﬁefnt health insurance scheme is

“
e}

meant as wages too. . -

LI - [

' . Lloyd L.J. confinues to say:

N 3.
~

«
P

c . 84 As cited by Lloyd, L.J. id, 344.

8% An aspect which was held to be decisive in Parry v. Cleaver, supra, note 1.-

.

plaintif/f,quaei—'"earned" the benefits®®, paid by the “insurance company, by. making

L the following rather unconvmcmg argumentum e contrarlo. The first 13 weeks the _

the employee, i.e. had the benefit been able to be traced back to his own personal\




J o

-~ " "...] The nature of the payments d)él not change after 13 weeks nor, indeed ,
G ‘ﬁ*“ N ’ did the source the nature of the e/paymént remained the same, namely, sxck )
pay. The 'source remained the' same, namely the defendants. All that ---

happened after 13-weeks was that the defendants were covered against their -
subsequent lxabxhty by the pohcy which they had taken out with. the N.E.L.
[msurer] w56 i

N I/ b , i ,}: . \.—-—/
o I{\ one wishes to infer a general principle from/ the a(b:?»one would

g . i J
have to find out who actually made the paymentsf It seems ious that in.

P & E

determining this, one can not simply look at the flow of rhoney fronj one partx,to -

the other, but rather to who n substance \Jag the sperformmg party. The problem is Y-

/

/o‘“

the same one that we run into when we try to determine how resutun\\on should be)
""made in tripartite suuanons of unjust ennchment

/
. 1
One approach might be to ask who wanted and intehded to incre se

“the assets of whorgrby the payment. This would again be a “p‘urposwe test. Anq(ther

approach would be to examine in which relationship an obligation, i.e. a claim hebt v

relationship, existed. Since we are dealing with a question of restitution in the sense -

of a preV?l‘liﬁl‘,,oLﬁpuble compensation, the evaluation must be parallel and
/,/‘" ——
therefore the latter test can not be conclusive. 4
9 v
2 —"""  When payments are made, there is always the bilateral understanding

H

of a certain purpose for the payment. We normally agree when we transfer money

>

?
5 Hussain v. New Taplow Paper Mills, Ltd., stipra, note 45 at 345, This was
. the same argument advanced in the German taxn case, supra, section
. 3.1.

T
@

57 Thxs 15 one of the most controversial and intricate prleems in the law of |
unjust enrichment in Germany. There is abundant literature on the
point. Cf. e.g. recently Werner. Flume, "Bankiiberweisung und |
Ungerechtfertigte Bereicherung” NJW 1987, 635 (Case comment on 1
“ BGH NJW 1987, 185) and id. "Die Zahlungszuwendung im
Anweisungs-Dreiecksverhiltnis und die Problematik der . {
Ungerechtfertigten Bereicherung” NJW (984, 464; Georg Thielmann, ’
"Gegen das Subsidiarititsdogma im Bereicherungsrecht” AcP 187
(1987), 23; Franz Schnauder, "Leistung ohne Bereicherung? - -Zu °
Grundlagen und Grenzen des finalen Leistungsbegriffs” AcP 187

(1987), 142,
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~

whether this transfer is intended to perform an obligation and if so which one,

(: ~ whether it is a gift obligation, a payment of a purchase price, or salary.

s

. The agreement that is entered into is the decisive factor. This wa3 also

expressed in Hussain: .

"There .i8 no reason why an employer should not agree to make such
payments in lieu of salary, [..]. If that is right, then, with all respect to the
‘ judge, I find it impossible to agree that these payments should be left out of
' ¢ account. They wént directly to reduce the plaintiffs loss of salary."®

The surprising part_ o’f ;the Court’'s argument and the one which is

-

~ most important in the context of personal efforts and in how far the wrongdoer .

°
——— L

. should benefit from them, is contained in a dictum towards the end of the judgment,
N The plaintiff’s counsel challenged Lloyd L.J.'s reasoning' with an -argumentum ad

- .. absurdum. He -presented the hypothetical situation in which the person responsible
.~ n?;,

| for the accident was a third person and not the émployer himself. Why should this

i

person benefit from the fact that the vicligZ’had an advantageous employment, for

\ c which he in return had to work. . ’ ’

The response to this argufhent was the following, revealing the

o

tendency encountered earlier in this chapter to disregard the issue of whose earnings

©

or investments generated the benefits in question. .

"[T)he simple answer [...] is that no third party tortfeasor however negligent,
is liable to compensate a plaintiff for more than he has lost. If the plaintiff
has not in fact lost any salary, because he is entitled to sick pay, then the

. third party tortfeasor can count himself lucky. In this as in other respects, he
takes his victim as he finds him. 5°

It is not at all certain that this statement reflecfs the law as it staxids

o

- today. Decisions like Parry v." Cleaver .shed doubt on this view because if the

bayment were -part of .a wage structure it would prbbably be treated like a private

-

"

- P Q . “ : . . .
S ‘ . 5 Hussain v. Taplow Paper Mills, Ltd., supra, note 45 at 345 f. The court
. c then goes on to consider guthorities to back up this view.

- .‘47

5 14, at 346. : }

b
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© .

ﬁ insurance and so exempted from deduction. Nevertheless, the statement remains a
23 .
“ forceful expression of a stronog t?ndency in common law. -
. ‘ I am not sure whether the judge realized that this is a relapse into a
" mere onthological, mathematical evaluation of causation a;l;j compensation. It fs
certainly interesting because it reveals the judge's attempt to conisider the issue in as
"objective" and a priori way as possii)le, namely as a mere arithmetical operation, the
subtraction of two economic positions \;hich is to reveal the mc;st "value neutral"

process. '

"One of the reasons thisetase was selected for discussion is becguse it
indicates that courts often approach the problem of accounting for benefits, and in

particular cases in which this benefit was generated by own efforts, without a

coherent, rational plan. Within one decision, we find mutually exclusive concepts arfd .

. - v

- reagonings. tor ) oy L
: 870 - SR . L
@ TN ) X .
RN .
3.24
1] l\’/l 3
. Ve The somewhat extreme_position that damages are ascertained by

d ducting the plaintiff’s present assets from.tlfe ones he had before the breach of

" -

. duty, can not' be maintained \yit}i“out exceptions. It is.not sound law to hide behind

the statement that the plaintiff has to be taken as’ he is found. This would inevitably

7 2

lead to unlimited accoffnting for all kinds of benefits. Once we exempt certain

- '

« advantages, which all systems seem to do at some point or other, we open the famous

&

"can of .worms". We then have to face considerable difficult{es'it) distinguishing the °

. Y 4. - . ,
cases in which it is clear that the benefits have nothing to do with the wrongdoer,

.
\E
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~

In two types of cases in which benefits are left out of consideration,

o

j.e. in cases of insurance momies-and those of "begevolent payments*®, on the facé of

-

it the benefits could be qualified as coming from third parties.®!
'\ <
At some point, the link between the event or the relationship which

PN

]

gives rise to the duty to indemnify and the subsequent developments must be cut off.

Although I could not find a general conceptual reason why we aseume that such a

cut off point has to exist, it seems quite clear to me that if we do not impose limits

’

we will create a situation in which the defendant will benefit from all events. Let us
i v ® ®

asssume, for example, an unjust dismissal case. If we did not decide “t6 stop-

/
accounting for positive events subsequent to :the dismissal, the former er‘nployer
e

would benefit, in- the” form of a reduction of®damages award, f;ot only from the
P Y 1 —

empl’o'yee's findigg a better job, btit.‘.alsc; fro workin a bettes paid night shift or

overtime whxch the employee had not prevxously done, from \ﬁmkmg in a dxfferet(
branch, or conceivably even from: his meetmg the rich spouse he always dreamt of.
. . 3

Ultxmately,lthrgugh msntutxons such as remoteness, the theory of

o

p}oximate cause, contnbutory negligence, objective foreseeability tests and of course ,

the duty to mitigate, we would caref ixlly- protect the party in breach with bundles of

doctrines combined and individually designed to shelter him from being held

[

responsible for too extreme a development by limiting his liability. But at the same

‘.

time we would@nake him the-"magnet” for all benefits, however extteme and exotic ,+

they may be. R o
/ . . . < .

~

Another reason for the fact that we advocate a cut off in some fields - %

-might be that we do not want.the pleintiff to be further bound to the wrongdoer and

we do not want-him to have to work for the account of the wrongdoer. This is, for
. 5 . \o,

°

€ This group is sometjmes called charfty cases but I. will follow the
terminology adopted by Lord Rexd in Parry v. Cleaver, t,supra, note 55
at 14A.

© .
.

%1 This seems to be the way they are seen in Germany.

. ,l:a:" r
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example, the case when the widow of a deceased is not obliged to account for the -

wages she earned in an employment she would not have had had her husband not
been killed by the defendam.“ . i

S
Yo _‘Accordmgly, only benefits that arise from acts that are still- "acts of -

. °

° o
- ° n
"

mxtngatm are accbuntable for. That being sajd, these acts are not necessanly acts

. motivated by or even within the ambit of the duty to mitigate. The term "act of
& mly connote a minimum connection.®®

- . .

It is interesting that in sale of goods cases®4, although not openly, this

"act of mitigation" is defined very much in terms of the
¥ ' o A ¢

encountered in German, law. R

"symmetry" already

A seller 7v'vho breaches, his obligétion by delivering late or not at all or

o . &;v'ho de;livers defective goods.. may not argue a duty on the rejecting b'uyer’s part to
buy in §ubstitute goods. As.long as the latter does not want to claim for subsegue’nt

loss of .profit®® or other damages arising out of the fact that he does not have the

. ' ’/\ . . 3
- goods in -his possession, he is free to disregard the contract and claim the difference

‘
- L3 - 50

7

2 Cf. BGHZ 91, 357 as opposed to BGHZ 4, 170, 176. Extreme OGHZ 1,
317 (Supreme Court of the .British zone) who understood "putting back
in the position" literally and refused accounting of any earnings of a
N widow who took.up work after the death of her husband. Thereby the
Court indirectly denied any duty to, mitigate at all., ,Although quite an
ttractive idea because it has the mem of being slmple and clear cut,
’ it was overruled in BGHZ 4, 170, 173. The issue of being factually’
" "bound" to work for the wrongdoer arises extremely in unjust
., dismissal cases, e.g. Bremner Trend Housewares. Ltd, (1985), 7
# . +C.C.EL. 272(Ont.S.C. (H.C.J.)). (

®3 Jebsen v. East and West India Dock Co, (1875) L.R. 10 C.P. 300,

¢ .

64 Campbell Mostyn (Provisions), Ltd. v. Bgrnett Trading Company, [1954] |

Lloyd's Rep. 65 (C.A.), distinguished in Pagnan & Fratelli v. Corbisa

Industrial Agropacuaria Limitada, [1970] 2 Lloyd's Rep. 14 (C.A.).

This latter case is interestingly commented on in The "Elena

. X " D’Amico”, supra, note 2. See also Jones v. Just (1868), L.R. 3 Q.B. 197

' (loss avoided by a buyer on a rising market), Jamal v. Moolla
. Dawood, Sons & Co., [1916] 1 AC 175 (P.C.).

. 86 Cf. obiter in Henry Hope and .Sons of Canada,’Ltd. v. Richard Sheehy and

. ‘ Sons, (1922), 52 O.L.R. 337 at 244:

) AN - | -
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betwien the contract price and the market price m_t_ng_tm_g_f_mg_bm_ag_h The same

principle in reverse applies to the breaching buyer when the seller chooses to sue in

: ™~ . .
damages instead [of for the purchase price.58 This, quite obviously, is an gbstract way

-

of determining damages. No réal loss has to be proven, because the rule is detached

from the concrete situation The law just assumes, in a manner snmrlar 'fo a legal

"

fiction®7, that the plam\ff bought in at the time of the breach, whrch is the txme at .

— \\ ‘ —
" which he wanted to have thesgoods , « )

, ) . RY .
If he takes the other route and does in fact buy in, heb goes ‘beyond

N

. any duty to mmgate, even though this is clearly an act which continues the dealings

‘inder the contract and which is causally-linked and not too ‘remote. Thxs o£ course

o

+

also arises out of the transaction within the meaning of Lord Hidldane’s words., The

Sale _of\G%:gi Act takes an attitude of detached disinterest as to the “real"

development of the loss. We disregard all subsequent real consequences (benefirs as

4

well as fur;her losses) arising out of the act of buying in, ,‘rpgardless at whick point
A
in time it will occur % This is attributable to the measure of damages which is

66 The Following chart gives the sections of the Sale of Goods Act 1979 '

(U.K\) c. 54, of the Sale of Googds Act, 1893 (U.K.), 56 & 57 Vict,, c.

. 71) and of the one in Ontario (R.S.O. 1980 c.” 462). BB stands for

"buyers breach” (non dcceptance of the goods), SB for "seller’s breach”

- "' (non-delivery/breach of warranty):

SB .
LK. SGA 1979 8.50(2)(3) s.51 (2)(3)/53 (2)(3) -
Ont.SG 5.48(2)(3) 5.49 (2)(3)/51 (2)(3) )
: © LWLK.SGA 1893 s.50(2)(3) . .51 (2)(3)/53 (2)(3)

87 The difference is of course ths word g as a prima facie rule @nly. | "

8 This is made clear by the Supreme Court of Canada in Bainton v. John
Hallam, Ltd. (1920), 60 S.C.R. 325 where this was held to be true
even in a case in which the difference was higher than the profit
which could have been made on the sale.

. The same “abstract” market price rule applies in the law of. chartermg
of vessels; cf. "Snia” Societa di Navigazione Industria et Comercio v.
«Suzuki & Co. and Feikoku Kisen Kaisha, (1924), 18 Lloyd's Rep. 333;
Goldberg, Ltd. v. Bjornstad & Braekhus, (1921), 6 Lloyd’s Rep. 73

9 Jones v. Just, supra, note 64.
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£

offered by the .prima facie rule in the Sale of Goods Act.”™ The abstrgctness of the
» * .
. p y .
assessment is reached by the fact that we do not ask whether or not there was a
" substitute transacfion. This is generally not done in common daw, but becomes more *

* . A R ape
apparent and is even reinforcgd when one codifies such a rule, all;eit as an

]

a~

e:gcep.tion,ﬂ as_was done in subs. 3 of the relevant provisions of the Sale of Goods

Act. ' : 1

R f’ The case which seems to contradict all this is Pagnan & Fratelli v.
3 R - ‘- - . i ¥ - '
b o = Corbisa Industrial Agropacuria“.

- The special feature of the situation in that case was that the plaintiff

’g A (buyer), subsequent to rejecting the goods beca{xse of a brea¢ch by the seller, bought

~

- them at a redhg\e_,d_,qrice," which was inferior .to the prevailing market price.
There is no doubt that the buyer was not under ‘any duty to
!

renegotiate or to give his seller another chance. He would clearly have been perfectly

a

0 ‘ entitled .to walk tﬁway, leave the 'seller with the goods on his hands and claim

damages. Nevertheless, the court tied the two contracts together and accounted for”

the benefits acquired outside- the duty to mitigate. ‘ < s

This decision is problematic in different ways, although it is probably .
4 © , . o
just a consistent application_ of Westinghouse. Westinghouse is a Sale of Goods case

too, even though it has some distinct features. The normal Sale of Goods case

-

involves a market and the opportunity to buy;in. This is expressed in th’e provisions

7, w
t £ -
. . .

)

»

. ) ™0 Sale of Goods Act subs. 3 of the sectiops _cited, supr.a; 66. See
Jewelowski v. Propp, suprd, note 42 and Centaur Cycle Co: v. Hill
(1903), 7 0.L.R., 110 (C.A.).

v

- ™ Supra, note 64, . .
. . & S
) 72 This business decision does not seem to be unusual and can be based on
. oo - reasons such as legal difficulties in changing terms and conditions of
an existing contract under common law, Cf, fact pattern in Cghave
- ‘ ‘ N.V. v. ‘Bremer Handelsgesellschaft m.b.H., [1975] 3 All ER. 739 "
o : where the defective citrus pulp pellets, although originally rejected,
eventually ended up in the buyer’s hands as well.

N

@
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" entered into' a new contract of sale.

95

dealing with the prima facie rules for the assesssment of damages. Westinghouse
squarely deviates from this paradigm situation. Underground Raiiway had only one
oppostunity to purchase. The object was neither a commodity nor was there the

chance to store machines not needed. There is an obvious difference from the

commercial commodities dealer who has multiple opportunities to buy and sell. He is

used to taking certain risks and laying out and investing money on a‘regular basis in

the normal course of his business,

.Even if' we accept the rule in Westinghouse as ‘equally applicable in

normal Sale of Goods cases with repeated chances of buying and selling, which

assumption is probably not even correct, the Court of Appeal in Pagnar® ignored the
way these two particular parties structured their relationship. A;;prLeciating the fact

that he had breached the.contract by the bad condition of the cargo uridex an alread&

A ¢ f . g . .
repeatedly altered contract to deliver Brazilian maize, and that the buyer was entlt;gd

to put an end tp the relationship (which he did), the seller out of his ov_vn'volition'
3 - v

' - g

Although the price was very low, the position for the seller géythis

. : N 4 )
point must have presented itself as the best solution.”™ Oth':arwise, one quest{%ons

i)

whether he would have énfered into the bargain. Wg can assume therefere, that the

result leaves him better off than had he sold to a third party even on the same terms.

Regardless of this, the court did not only ‘effectively alter the bargdin and set aside

the second contract,”® but also changed the first in that it told Tﬁé plaintiff that the

v

breach, although admittedly against the contract, would not have any consequences.

-

The Whole decision amounts to a judicial change of the contractual regime which the

8 A duress' argument because of the sequestration of paits of the cargo was
1 not made or at least not pursued at that stage of the litigation any

more. ’

™ In fact it was the third contract becduse the parties had altered the original

contract, which agreement was then breached by the seller and
brought to an end by the buyer’s rejection.

Y
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court, in my view, is not entitled to make. The argument in favour of this result is-

<

‘that common law goes quite far in allowing reference to a contract that has been

" terminated by the acceptance-of a repudiation. Therefore, although it is said that the

o

contract is at an end apart from servmg as a basis (causa) for contractual damages, n

survxves The old contract survives for gall purposes of damage assessment % Even
though the first contract was at an end af'ter the buyer’s rejection of the goods. it is

therefore not unusual that in effect it was resurrected or in fact deemed to be still in

.
rd

force by the subsequent dealmgs "

The p_a/redominan't rule, as the last case to be discussed will

NN

dé’monstrate, is that in reality the aggrieved party should not be better off th\an had
thé "terminated contract” been fulfilled. In this respéct, Pag‘nan recont‘irms the rhle
and reminds us that the ectuel post-breach development must be compared to the
expectations of the contract.”

Viscount Haldane’s quite elastic formulae in Westinghouse were cited

and "it was held that anything that externally resembles a continuous dealing,

regardless of the end of legal relationships, arises "out ot the transaction".

ffﬁ( ! I do not quite see the.sense in saying that someone- is egtitled'to put
anend to a eontract which is then cohsidered to c”ontinﬁously govern the subsequent
relat;onshxp What really happens is that we resurrect the old contract wnthm the

framework of the law of damages wnth the magic words "continuous dealmgs "The

™ See Lord ‘Diplock-~n Photo Production, Ltd. v. Securicor Transport, L.,
[1980] A.C. 827 (H.L.), but also United States v. Zara Contracting, 146
F.2d 606 (1944).

-

78 In effect structurallykthxs ‘resembles Bowlay Logging.Ltd. v. Domtar, Lid.,
: (1978) 87 D.L.R. (3d) 325 (B.C.S.C.) aff'd 135 D.L.R. (3d) 179
' (B.C. C A. )

" [1970] 2 Lioyd’s Rep. 14 at 18, therefore consistent that Jamal v. Moola
Dawood, Sons & Co, supra, note 64 and Campbell Mostyn ( provisions),
Ltd. v. Barnett Trading Company, supra, note 64 are distinguished
with the argument that they only dealt with cases jn which the prima
facie rule of s. 50, 51 SGA was applicable.
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case reduces the connection required to not much more than/a conditio siye qua non.

13

From a policy point of view, it is particularly surprising that a buyer who is lenient

L)

and prepared to make a settlement, which will of c,oursp” have disadvantages for -the
breaching party, and tri€8 to readjust the situation b‘:v investing caﬁital and time, will

find himself worse off than he who Timply leaned back and liquidated according to

the prima facie market price rule. |

-
~

Thns is partxcularly true because these dealings were in the end for the

2

good of both parties, otherwnse the breaching seller would not have entered into

1

them.
¢ ~

Fgr whatever reason, ng reported cases were found following Pagnan
on the p‘oint’ of law involved here, Althouéh Pagnan purpdrts to be in accordance
with the general rule as to avoided iosses.ag applied by common law subsequent to
West\mghouse, I faund no authority in Canada a;ld in the UK. for the adoption of

the ideas laid down in that decision. S ‘ -

N

The situation which seems to be prevailing in sale of goods cases is
Y . ¢ , -
summarized impressively in Jamal v. Moolla Dawood, Sons & Co.T® Although the

Y

case concerned the sale of"shares, the relevant-passage was adopted and cited as
applicable for the sale of goods as well by ervell, L.J. in Campbell Mostyn
( Provisions), Lid. v. Barnett Trading Company”. It expresses quite clearly the

M‘
symmetry which is rejected in cases which are subject to the general rules of law as
AY

opposed to the Sale of Goods Act:

"The question therefore is the general question and may be stated thus: In a
contract for the sale of negotiable securities, is the measure of damages for
breach the difference Between the contract price and the market price at the
date of the breach - with an obhgatxon on the part of the seller to mmgate
the damages by getting the best price he can at the date of the breach - or is
the seller bound to reduce the damages, if he can, by subsequent sales at

u

18 Supré. note 64 at 179,

© - -
™ Supra, note 64 at 67. Cf. Ian F.G. Baxter, case note on Campbell, in
(1954), 32 Can. Bar Rev. 577. ) ‘ .

K]
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better prices? If he is, and if the purchaser is entitled to the benefit of
ubsequent sales, it must also be true that he must bear the burden of
bsequent’ losses. The latter proposition is in their Lordships' opinion
impossible, and the former is equally unsound. If the seller retains the shares
after the breach, the speculation as to the way the market will subsequently
go is the speculation of the seller, not of the buyer; the seller cannot recover
from the buyer the loss below the market price at the date of the breach if
, the market falls, nor is he liable to the purchaser for the profits if the*market

rises." '
k Campbell Mostyn was a typical sale gf goods case. The plaintiff seller
had agreed to ship South African York hams in several installments to England.

After the first shipment, -the buyer refused to accept the subsequent ones. An

~

arbitrator later found that the rejection was wrongful. After the date of breach, the

~ ° 2

market price for this particular brand of ham initially decreased and then, due to

pending government intervention to restrict impoftationy_rdse again. The buyer

»

appealed on the ground that in assessing the quantum, the subsequent developments

-~

i

should have been examined.
Although the judges in ghe end agreed and dismissed‘the appeal, they
nonetheless emphasized that it was "curious" or "unusual"® that damages be awarded

when "on the facts as we know them, [...] as the event finally proved, they. suffered

no loss at all"®?, ‘

?

It is quxte clear in the judgment as well as in the pleadmgs before the

court that we are dealing w1tla two different notions of loss One is a natural“

perception of loss which is probably circumscribed by "being worse off”, and the

other a "legal" notion of loss which is not at all the same as the more common
S

understanding of the term. The judges have quite a hard time justifying that they do

.

80 jamal v. Moolla Dawood, Sons & Co., supra, note 64 at 179.

81 Campbell Mostyn (Provisions), Ltd. v. Barnett Trading Company, supra,
note 64 at 68 per Somervell, L.J,

82 1d., at 69 per Birkett, L.J..
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not use this natural or normal concept of loss.” A whole variety of other aspects are
. Ed \ a
introduced and weighed before we can speak of a recoverable loss or loss in law. -

~ Certainly theﬁ focus of the pr:h%//acie rale is on the market or currer:t. _
‘price. It would therefore seem to be designed for a commodities buyer rather than
for a single contract buyer. This, alone can not explain the differénce be@se the °
subse‘&ion 3 rules do not ?eally change the general rule. They s;;;ld only facilitate
its application. Nevertheless these rules express a certain bias for the idea that if the (

aggrieved party waits or buys in right away, it is his initiative, hi& investment and \

therefore his risk. , ° ' N

s

judges in Campbel Mostyn made the following classical

by

argumentum e contrari .

° If the seller can not c@l:arge the buyer with the loss caused by his

»

waiting before selling subsequent to the breach, (a contention wl;ich follows from the - L

application of the duty to mitigate) then the buyer can not turn around and reqﬁire'

v

the benefit of thé risk the seller took if he was lucky and the market priée' later rose. ‘
Surprisingly enough, Atiyah talks about a trend in sale of goods law
to_make deductions for profits in order not to compensate for a "loss" which never

¥

occurred. I can neither discern this "trend” nor understand how he can cite Campbell

.of all cases for this contention.®® The fact that he takes Pagnan to stand for the

proposition that. the law is different when the seller resells immediately upon breach
is bewildering in the face of the fact that Pagnan does not deal with an immediate ¢
resale by an innocent seller. The superficiality with which this author seems to have

read the cases forces us to disregard his statements about "trends" which are pot even

@

discernible in the two cases he cites to back up their existence. ¢

o
-

°

8 cr. P S. Atiyah, The Sale of Goods, Tth ed, (Pitman; London, 1985) at
476. ) v

| g
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@ . A slight change in respect of benefits’that are the result of actions
taken by the plaintiff might be seen in the case of Koch Marine Inc. v. D'Amica

Societa di Navigazione A.R.L. (The "Elena D'Amico")®* in which Goff J., relying on

185

sale of goods cases like Campbell Mostyn and Jamal®®, summarizes his’ view of the

law as follows.:

"The position in law appears to be that_generally speaking, if there is -an
available market for the goods in question at the time when they ought to
have been delivered, then if the buyer decides not to buy in on that date,
which he is fully entitled to do, he cannot visit the consequences of that
decision upon the seller. If he buys in later he may, of cour e, either buy in
the. goods at a higher price or at a lower price than the av ilable market at
the date when they ought to have been delivered. But i % has to buy at a
higher price he cannot, generally speaking, claim the ¥extra cost from the
- ) seller; and if he makes a saving then that saving i ~Benerally speaking, to
) be brought into account t# reduce the damages{which are recoverable from.
e » the seller."®®

The case itself was not even a sale of goods case but dealt with a

]

" - time @hrterf The rules agg takén oiit of the sale of goods context and applied by

@ ‘ analogy. A review of the earlier cases and their different results is then made in

search for an explanation. .

_—

" Goff, J. analyzes the problem of mitigation in general and within that

- . discussion he treats the rule as to avoided losses as a pure question 0 ca‘\%ation. Only
L .

. acts which are not to be qualified as subsequent interferences of third parties are
- f‘ ¢

cailsally significant with respect to the loss. Correspondihgly, he interprets Viscount
% Haldane'’s criterion of "arising out of. the transaction” as a circumscription of

causality between the wrong and the benefit and not as a test that stands for the

2 . v

inclusion of the act into the risk assumed under the initial transaction.

.-

TIPS,
o

8 Supra, note 2. <

8 Supra, note 64. ’ 4 »
@ o \ 8 1d. Koch Marine Inc. v‘D’Amrca Coé&deta Di Navigazione, supra, note 2 at
87.

- . ¢

. e



been made but for the breach or but for the 'fo\i'tl.’ Tests

therefore: I
Yo

"Would it still have been possxble j%)m 1fie buyer to make the same
decision even withyut the breach, or was the bfeach just the occasion?®

Was it his siness decxsxong 88 independent of the wrong; and
the consequences of that decision are his."®%? 2 "
° "[Could] he have done it anyway"? e
Was it an independent transaction? t
Is his decision to do so in the context of the breach "triggered off"89
by the fact that there has been a breach; but it is not caused by the breach? .

This again reveals the symmetry argument, namely that he shovld bear
the positive‘and the negative consequences of the decision. If we follow through with
this line of thought, the symmetry principle is only relevant if the duty to mitigate
does( not gpply to the actiona. If the plaintiff’s action is beyond the duty to mitigate,
it is only logical that he not bear thq\disadvantages which the action brings. This, it

seems_obvious, does not have too much to do with the rule in Westinghouse any

more. P
/ -
B ‘\ 3 3 * 2
3.3; "  Attempt to Explain the Differences ~
B &)
\ Iy . . -
) .

+  "Comparative legal experience " tells us that, as a rule, legal systems

witl; a tfadition of reported and rationalized judicial reasoning d6 not, randomly
reach the qpposite conc—l'usiohs from other legal systex'ns in comparable situati:ns. )
Ewen if tiley do, we will normally be able to determine at which point .

the judges switched the judicial train to a different track. Often the solutions

offered by any given system are expressions or corollaries of a basic set of beliefs.

87 1d., at 89. .
® Ibid. - : o ) ]
8 Ibid. ,
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py In order to demonstrate this in the area of mitigation and to find the

cryptic links to"other parts of the legal ord|é_'r, let us elaborate further on the above

3

'3.3.1.  Clear Starting Points ey

statement. 00 T .

- ’ l"\L‘

There is no doubt that‘any action, benefit or advantage acquired
before the breach of duty (tort or contract) has no impact on the issue of deduction.
The reasons are in part the results of a policy decis'ion which seeks to encourage
those who insure themselves and their families, and.in part conceptual, in that those 4
advantages and actions can not stand in any relationship with the wrong which
occurs only later. This coincides with the fact that there can also be no duty to
mitigate before a breach.% Furthérmofe, in the sale of goods context, the issue of
accounting for benefits tends to be solved slightly differently than in other areas of
law by application of the prima facie rules. The sale of goods is the paradigm
example of a type of contract in which something is exchanged for money, in a
situation which is usually coupled with markets and several opportunities to buy and
sell. This latter fact might prove to be important in the explanation of glLen‘different
tendencies observed in the law of lmitigation and accounting for benefits,
Furthermore, in sales we are regularly dealing with fungible goods or at least a
market place whiqh enables us to find a price or a value for the thing in question. It

N

is a-well known phenomenon that in most legal systems, the law of sale attracts the

1 1

R

%0 Cf. generally with respect to the duty to mitigate before the breach: Brown
v. Muller (1872) L.R. 7 Ex. 319; Roper v. Johnson (1873), LR. 8§
C.P. 167; Melachrino v. Nickoll & Knight, [1920] 1 K.B. 693; White e,

¢ " and Carter (Councils), Ltd. v. Mc Gregor, [1962] A.C. 413 (H.L.).
/
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minds of jurists because it is the most frequent transaction and therefore becomes'

~

most influential as a kind of archetype of a contract of exchange.®!

<

3.3.2.  Summarizing Thoughts

\ L]

In summary, I beliueve we can distern a trend to withhold or. a ..
reluctance to award damages for a "loss which in one sense is purely notional."®? As

mentioned earlier in this thesis,’® I find that this reflects a general attitude in

-

common law, which is- less strong in the sale of goods context. In addition, in the

face of a long line of cases dating back_several decades; I can not agree with Atiyah

+

who limits this phenomenon to a "modern” trend. .

- We therefore find many cases in which benefits or profits héd to be

-

accounted for in reduction of the damages award simply because they were made

subsequent to the wrong, although they weré in fact due to the plaintiff’s own

t

personal efforts which went beyond his duties towards the defendant.

i
°

o This shows that the common law is reluctant to award what for the
purpose of-our discussion will be called "abstract" damages. These are damages

awarded regardless of the actual financial losses.‘Only in sale of goods cases and in

1** do we see .

kLl

o -
transactions with a comparable structure such as Campbell and Jama

slight deviations therefrom. These are probably due to the force of a statute.

’ A

Iad °

K

-

AL

" 91 of _the influence of the UCC on the development ‘of the modern American .
law or the influence of doctrines coming from Roman sales law on the
developments of the general theories of contract in German law.

9 Atiyah, supra, note 83 at 377.

L L3

% See e.g. supra, text at note 82. , _ o

o [~ 3

M Supra, note 64 alid cf. Asamera Oil Corporation, Ltd, v. Sea Oil & Generdl
Corp., [1979] 1 S.C.R. 633 which was in fact a bailment case.

¢
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application of subs. (2) and on the fact*that the relevant factor should be the value B

\
’ °

Althougli the starting point in sale of goods cases, as expressed in subsection (2)% of
- ' - . - “

the sections dealing with the measure of damages, is the same as in common law ~ "

a
. -

generally, and though subsection (3) of the same sections provides the prima- facie
rule which is not intended to change the legal situation but rather to explain the

application of subsection (2),% these statutory provisions in fact seem to change the
-4

[y

judicial atfitude towards the abstractness of damages. The rules only elaborate on the

of the goods. It is theref 'ore all ‘the more surprising tha} there nevertheless seems to
.S N

be less reluctance in the face of subs. (3) to compensate mere notnonal" or abst?xct"

losses, as I prefer to call them, than in other instances. Jamal and Campbell clearly

deviate from the tendency to apply the Westinghouse prmc,nple in a, strict way. qul; . :

3

reconfirms this for charterparties. v
- ] find it quite difficult to rationalize this situation and to establish a

coherent pattern from the various decisions and tendencies. Of course, there is

=

Y v
a{lways the chancmthat the different results are only attribytable to the dynamics

inherent in every legal system and to the idiosyncratic’ ways of its administragion. .

'Influential leading cases, s‘pecial fact patterns which happéned to have beenllitigated -

o -
and have subsequently  and accidentally been generalized, or other similar ‘\.(

” ¥
.

coipcidences, can lead to the adoption of certain opinions.’

v -

In the face of the Westinghouse case and its aftermath, the foregoing
explanation of the impact it had seems véry appealing. Often, no real discussion of
Lord Haldane's speech is embarked upon afid judges cite it without attempting to put S

> -
v » v A

it into a framework in which the evaluations as well as the results are consistent.
. ) . \

N

-

% .The measure of damages is the estimated loss directly and naturally
resulting in the ordinary course of the %\gnts from the [...] breach of ©
contract. So for example s. 48 (2) SGA (Ont.), see for the synopsis of
the corresponding sections in other Sale of Goods Acts, supra, note.

98 Cf. Cullinane v. British "Rema" Mam;/acturing Co., Ltd., [1953) 2 All E.R.
1257 (C.A.) at 1261 per Evershed, M.R.. .

s
- <
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' Beyond thxs admittedly rather unsatisfactory explanatnon I suggest

Kl [V

" that there might be a deeper undetlying reason for the legal situation as it pertains to

the crediting of benefits which have been attained tlgougli actionsqbeyond any duty

to mitigate. ’

The common law proclaims and adheres to a notioh of damages which

L)

is "concrete", that is the assessment is oriented towards am actual sxtuatxOn, a real

“changé in the position of the wronged party. Loss is not "notional" in the sense in
v %

which (Atiyah uses this term. ' ' )

\

Common law takes care to make it clear that the focus is on the

1
¢

4
"economic” situation of the p iff. We want to place him, "as far as money can do",

3

in the same "financial" situation. The aim of compensation is to reestablish.a real

e N . ’ * o -
- position which used to exist. Choosing the mere economic or financial angle enables

-

3

.common law to have a "concrete” notion of damages. In fact, financially, the
common lavv pfamtnff is in the same position, not only in one whichthe Court, after
a senes of judictal steps of e}valuatnon considers to be "equivalent". Adopting this

view is much more likely to'create a more "scientific" or "aritimetical" impression,

»
because the spell is not broken and we do not admit that we have to evaluate to

[

defermine losses. We thus find statements from common law courts which imply that
. .

f

.
it is possible to "dompute", through an arithmetical operation, the amount of -

] ‘ ‘
damag’gs The language used is akin to a mathematical one and the underlying

5
understanding seems to be that we declare the damageé by mer?ly discovering them.
This view, on the other hand, is‘ 110 longer present in Germany,
especially after the defeat of the school of Begri/fsjur‘t"spnidenz and the cJg.eneral
acceptance of" thg tengts of the school of%‘%@éssen jurikprudénz and later of the

R

Wertungs jurisprudenz. The latter proclaims that all application of law is the finding

7 See e.8. R. v. CAE Industries, Lid., [1985] 5 W.W.R, 481 at 521 per Stone;
. * Penvidic v. International Nickel, {1976] 1 S.C.R. 267; Parry v. Cleaver,
supra, note 1 at 22 per Lord Morris and 34C ff per Lord Pearce.

- .

-

)
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A~ S
of results in accormce with udderlymg values. Accordmg to: thxs vnew legal norm
are simply the short forms of prevailing evaluatxons determined by the legnslator

Although probably not. evident at first' glance, the German view is
“quite different from the common law. From the very outset, t approach is ratHerl
abstract. The concept of damages originated-in the iflea that the oer must put
the wro;lged Jparty back ‘into the ;;é;mg_n or situation he‘gwas in before the injurious
q;ienv occurred. This is already an abstract notion, because it is in fact quite

£

K impossible to put 'someoqs _Qggk*into the position in which he formerly found

pimself.‘ No /Qvo positions are the same, except pe(haps two mox_letary or fingncinl
situations, in which case the value character oks money is the same and is the only
relevant faqton:. A delivery which w : ate can no't be made on time by compensation:

a damaged pafnting can never be made undamaged again which would be the only
way to really put the \;/ronged in the position he was in. A bufnt down barn, even if =
replaced, is not the barn w.hiéh burnt down. #

It is at~th'\ préliminary stage in German lawc&that‘ the first step of

' \
"abstraction" or evaluatlon has to be taken Thi 1sts of determining what the

Rechtswissenschaft, . (Berlin: Springer, 1969%_at 126 ff,
Wolfgang  Fickentscher,/ Methoden des “Rechts, Bd. Il
Mitteleuropdischer Rechtgkreis, (Tubingen: J.C.B. Mohr (Paul Sxebeck).
1976) at 382 in Bd. [I, Anglogmerikanischer Rechtskreis
(Tﬁbmgen J.C.B. Mohr (Paul Siebeck), 1975) at 136, the author tries
to explain which Angloamerican tendencies and authors this
' " development can be compared. to. -

' % BGHZ 5, 109 and BGH NIW 1978, 2592.

*
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Then, on a second level, we al!)stract again jn German law in the sense

[

> that we typify the da'mage. Section 249 subs: 2 BGBlm'stipulates that in cases of
‘injury done to persons and dam;ages done to Jtﬁinés, the wrbnged par‘ty.i:“free to
choose between having the wrongdoer repair (compénsation in kind) and claiming the
money‘required to ha;/e a ’thi{d party do it. The reason for this is that we do not
require the aggrieved party to put himself or his things into the hands :)f the
wrongdo'er. Therfove, thg bayq:ent ot: money is c%idered a second way of effecting
restitution in kind.’”! In a long line of cases, the BGH interpreted this to meafi"that

the actual repair or restitution need not be carried out. It does not have to be done,

or even be jntended to be done, to fall within the meaning of s. 249 subs. (l)'. The

_ - plaintiff obtains a sum of money and can, as a result of his freedom, dispose of it as

he wishes, even for totally unrelated matters.'®? He is "free" to do whatever he qvants
with this money in the literal sense of “the word. In this~respect, the principle of
restitution| in kind, as set forth in sect/i)n 249 BGB, has in fact led a different

approach of the assegsmgnt of damages. It is more a provision which determines a

special yardstick for the abstract and typified measure of damages mything

else.

done from the outset in a more al;stract fashion than in common law. We are

ES

100 Reproduced supra, chapter 1 text at note 14.

101 g 249 (2) BGB still protects the Integritdtsinteresse, i.e. the patrimony in

s its concrete composition but the debtor should pay the costs as

“opposed to Wert oder Summeninteresse i.e. compensation in money in
s. 251: RGZ 71, 212, 214; 126, 401, 403; BGH 5, 105.

“: - 10 For the prevailing opinion cf. BGHZ 63, 182; BGHZ 66, 239, at 242 f

(lists most of the opinions voiced on the topic up to that point);

. ~ BGHZ 76, 216, 221 and 61, 56, 58; BGH VersR 1978, 181. Different

results seem to be -found in personal injury cases as a result of policy

decision LG Stgt. NJW 1976, 1797 not followed OLG Celle VersR

1972, 468; OLG Stgt VersR 1978, 188. See also BGH NJW 1958, 627
(Compensation for the price of prescribed drugs rot taken).

107
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prepared to disregard what the wronged party in his particuldar situation réally does ’

L]

and how he uses the damage award and i
' L

extent, this is already a "notional" concept of damages in that we are not even

really changes his position. To a large

initially interested in what is really going on. It must be acknowledged that what we
are concerned with is more an evaluative process, in that the reference point (the
B N g
position to which we want to :estore the person) is itself notional. '
The situation is quite different in commonilaw where, by choosing a
monetary i.e.-a value approach, the position is attainable jn_reality.
The first_ step towards some deg;ee of abstractness is taken in the sale
of goods context in which the market purchase rule is strictly applied and we do ;ot
a
ask ("hether the plaintiff-tras gone to market. But this is a “different degtee of
abstraction in that it still actually restores the real financial situation.
Let us gd back to the issue of deduction of benefits in cases of own
efforts. These basic differences 'in fundamental rules create different flimates ir‘x the
ic'amgthe law

two systems. The German judge generally disregards several faf:to_rs be

itself has decided to exclude $6me and thus to restrict the vision of the courts. The

law, by which the\judicial system and its traditions and reactions are determined,

recognizes the assessment of damages as an evaluative process of judicial abstraction

from reality. It is therefore quite natural for a German lawyer to exclude from the

..Q/aluative process, and he is preﬁ?\reg to ‘exclude, f}{ctors which have an d\bviops

\

impact on the financial situation of the wronged party.

3 - . ! »
: . Not so in common law, where the basic rule cglls for taking

_everything that naturally flows from the event into account. This explains why the

1Y

. judges in Campbell found it so "curious”" that they were awarding damages for a

"loss” which was not suffered at all and why Atiydh talks about "notional” loss, ¢
Under the Sale of Goods Act, however, the measure of damages is not

that of "being worse off" financially. On the contrary, we start from a hypothetical

* -

[ ]
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or rather "notional” buying in or selling out, as the case may be, at the time of the

- »

breach. We do not care whether this transaction ever took place in reality or whether

the wronged party was still interested in the goods at all.
. 7

- ' Once we have taken this step, as the sale of goods cases show, we .

Y

break the spell and are then able and forced to start a reasoned e\'/aluation. We are
\ ,

{ree to look at arguments of risktaking and duties or burdens to bear the

consequences for others. 'Orzﬂy then are we :«1bléf to open the way for judicial

evalt{ation, of which the symmetry argument is only one example. Th;refore the

decisions in which we find these arguniei)ts in common law are precisely those sale

of goods cases in which this more abstract starting point is taken.

I am aware that this analysis might not be an exhaustive account of all

the reasons for the differences which exist between the two legal systems under

study in the field of benefits .realized through one’s personal efforts. I believe,

. o
however, that we should recognize that the "abstraction” of damages runs parallel to a .

certain disregard of reality in assessing damages and that this in turn is at the root of
at least one git‘ference in the two legal systems. More than simply indicating varying
gttitudes or approaches to a problem, this difference leads to substantially di;'ferent
results, being in turn expressions of the difference in legal traditions. |
Therefore, once we agree that an inner, structural connection of the
kinc} just described exists between the basic notion of compensation and’ the

treatment of the cases involved in this study, a change in the traditions in one area

Ay

will necessarily have an impact on the others,

Let us take, for example, the decision in Radford v. dg‘FrobervilIems,

i
where it was held that compensation in‘_a contract case does not mean restoring a .

\
financial situation only. The plaintiff was awarded the amount of money needed to

e -

103 11978) 1 Al ER. 33 (Ch.D.). Cf. infra, chapter 4.2.1.1.
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obtain substitute performance or somethiné equivalent.!® This case might be the
]

beginning of a general trend away from the assessment of damages as the concrete
difference in values only. If so, this wopld probably trigger a change in a

Q

fundamental part of the legal tradition. In turn, we might as a consequence thereof

.

witness a change in the treatment of benefits accruing because of acts lying beyond

the duty to mitigate. The first step toward an evaluating abstraction would thus be
made. )

N e i s}
. To show this connection between widely accepted traditions and their

-

effects in areas not obviously connected with the fields of law in which these

_ traditions seem to exist was the objective of this chapter.

&

Fundamental legal traditions, however, do not only differ in the area

just described. The fBllowing chapter deals with another aspect of accounting for
& - . . .
benefits as a result of ﬂjurious event and establishes a connection between basic

attitudes towards the officious int_ermeddler, as a subarea of unjust enrichment, and

the assessment of damages.

% , i
104 The building of the wall was legally impossible so that the “substitute was
‘ obviously only an equivalent. :

&
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The problem to be dealt with in this chapter can be summ?ed by
the following example: { \ -

/7 Hypothetical Case |
Farmer B has an old barn on one of his meadows. D; negligently burns it
down. The 'old barn was worth $10,000 which is the price to be paid on the
market for a comparable barn. It would cost $50,000 to rebuild the barn
which will then be valued at about $55,000. D, argues that
a) B is fully compensated by the payment of $10,000; .
b) Even if the damage were $50,000, this amount should be reduced' by
$45,000 being the amount by which B is better off due to the fact that the
barn is new. E

-

The cases which can be grouped under the "new for old"! problem are

4

, characterized by the feature that it is not possible to put the plaintiff back into his
former position without improving it.’ At least economically, B is better off after D

has paid for the new barn. Factors like depreciation, old materials and the fact that

&

the barn was used, diminish the market value. even if for B the old thing did the jqb

ne-

he wanted it to do just as well as a new barn would.
3 )
The problem is hidden in the argument which D advances under b). It

I

does not arise if we deal with a case in which the measure of damages is the\

’ {
diminution of the economic value (D’s argument under a)). In-awarding the {narket

.- ! This.is the term used ‘by Harvey McGregor, McGregor on Damages, 14th
ed. (London: Sweet & Maxwell, 1980) and by some -courts, I have
adopted it because it is the literal translation of* the German term "neu
fir ajt". Stephen Michael Waddams, the Law of Damages, (Toronto:
Canada Law Books, 1983) at 162 para. 28! and Widgery, L.J. in
Harbutt's "Plasticine” v. Wayne Tank and Pump Co, Ltd, [1970] 1 All
E.R. 225 (C.A.) at 240e call it the "betterment” question, which term I
do not like because it implies a judgment that new is better and it
focuses on the pecuniary side only and not on the actual "situation”
the plaintiff is in. . -

-




the source of the actual benefit.} i

value, leaving B better off is not conceivable because the definition of market value

itéelf would forbid this result. Here again, we have to find ad answer to the question’

of why we want to reduce an award yielded by the' normal measure of comparing

before and after or alternatively why we do not. .

'

TR It is arguable whether this is really still a problem arising under the

ey

-~

rule concerning avoided losses in the technical sense.? The mode of undoing the

harm ahd not the event producing and bringing about the harm accounts for the

o o
‘.

benefit.

On the other hand, we saw earlier that accounting problems also arose

in cases in which-an eyént other than the immediate eveént causing the damage w

In addition, it is a problem arising out of a desire repeatedly

. encountered in the course of this paper, not to use the loss as the occasion for the

&

plaintiff to obtain benefits which he is.not believed to be entitled, to. -
A final aspect which links the "new for old" situations to the duty to
mitigate in géneral can be seen in the apparent contradiction that, on the one hand,

the duty to mitigate is said not to include the obligation to risk and invest too much

money of one's own®*, Qu\t} the other hand that it should be legitimate in "new for

old" cases to refuse full compensation unless the aggrieved part'y invests considerable

amounts of his own money. In the éxample given above, this critique is admittedly

based on. the belief that B is only "compensated” at the moment when he has a barn

in which he can continue to store his machinery. In my view, if in our examination

N -—
“ .
R . \
? Hermann Lange, Handbuch des Schuldrechts, Bd. 1, Schadensersatz
(Tabingen: J.C.B. Mohr (Paul Siebeck, 1979) at 300 argues it is a
different and disti?nct problem, ‘ ~

3 See for example in own effort cases in general or in the msurance _cases,
supra,’ chapter 3and 2.2..

4 Cf. supra, chapter 3, note 42. T,

~ ! -
,
&
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of the new for éld problem we maihtajn the parallel to the duty to mitigate, the

deduction of the $45,000 in solution b) of our barn-case allno'\amts to an investment
requirement based on the duty to mitigate itself.

. = 42 Lesal Situation
i ) 42.1. Common Laws ‘ -
£ . . .
4.2.1.1. Measure of Damages .
7 . , . '
‘ . Cagses déaling with the old for new issue only become problematic
when the plaintiff is awarded the-costs of repair as damages. This corresponds to the
. ‘ . . . ¢ .. - I
defense a) in our example cited above. In order to better understand this issue, we { '
'-'must briefly revert back, to the general principles pertaining to the measure of
_damages in common law. :
[ .

No general rule gxists as to what the measure of damages is in cases
of damage done to things.

»

W

buildings.
‘\‘ -

Lord D_:gﬁning in Harbutt's "Plasticine” v. Wayne Tank and Pump Co.,
_ Ltd.® states that the rule d{épends on whether we are dealing with cases of chattels or *

a

In that case, the‘ defendants contrajsted to design and deliver

v
factory.

equipment for the plaintiff’§. factory. As a result of the installation of pi'pes which
- 4
were not suitable for the purpose required, a fire broke out and destroyed the

5.

'8 Supra, note 1 at 236. The case was followed and adopted in Canada by The

Ship "Dumurra” v. Maritime Telegraph and Telephone Co., Ltd. (1977)

‘275 D.L.R. (3d) 766 (Fed. C.A.) leave -to the Supreme Court refused
.6.1977.

?

~p

|
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Lord Denning’s argument is that, in the case of chattel replacement,

buying in on the mdrket. is possible, which is not so in the case of rbuildings. This .,

argurilent is quite weak because what he is in fact distinguishing is not real property -

and chattels but fungible property a?d unique property. A prefabricéted house is a
building bug we can still go ’out in the market and replace xt For example, the late
Johp Lennon’s Rolls Royce t:its Lord Denning’s description of a chattel but therci
certainly is no market in which”i_t could be replaced. l _ ' '

The attempted distinction can therefore only be between a thing that
can be ;ebaire;i, S0 as to put_ it in substg’ntially the Same state z:gain. and one that is
damaged beyond ;epair.e This is a que;tion of fact which is to be determined by
evalua}ing the interests -of the par;tig.s, the “use of the fhing apdv the c:xrrent‘ practice
andﬂapinion_QprtLtL -involved in the field; in shoWied

by the judge. Thi$ analys;is seems to be reflected by the case law.

-

To complete our study of Lord Denning's analysis, in Harbuft’s he

a

argues that the plaintiff \e -
"[...Jcan go into the market and get another second- hand C?I to replace i}."’“
Thus, for him the decisive feature is the market value determined by

the price of an object that can in fact be bought to replace the destroyed one. It is

.submitted: however, that this is not convincing. Lord Denning does not elaborate as

to whether in the case before him it would have been posssible to buy a replacement

for the plant that had been burnt down by tile defendant. Does he not mean that in

-
’

SItry to avoid-the term "destroyed” that is often used because the distigction

is misleading . In Bacon v. Cooper (Metals) Ltd., [1982] 1 All ER.

397 (Q.B.) for example: Was the rotor destroyed or the fragmentiser

damaged? Should the answer to this point make a difference? For the

- discussion of this case see, infra, 4.2.1.2. Cf. the uniqueness’ of

. second-hand cars in Lord Denning’s eyes, in Lazenby Garagés, Ltd. v.

' Wright, [1976] 1 W.L.R. 459 (C.A.) where no distinction between
‘ chattel and real property is made.

T Harbutt's "Plasticine” v. Wayne Tank and Pump Co., supra, note l at 236e.

-
'

a
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all cases in which the Co\m would grant specific performance ) asked to do so, we
\;ould };e the price of reinstating the former position as the met;sure of damages? ’
This wouid underline the connection betweéen the contents of an
- obligation a.s defined by the sanction for 'non-performance and the measure of
damages which in Germany is ‘expresséd in s. 249 BGB and its rule of reparation.
* ' Lorg Denning does not address the i¥sue of whether the case of a
destroyed object, such as the one he is dealing with, should be treated in the same
s manner as the case of a damaged bbject.‘
In the speech itself®, authorities for both measures are mentioned.?
Widgery, L.J.’; opinfon is much clearer, even though he stresses that
each case has to be considered separately‘(and thereby tacitly contradicts Lord
= g Denning who talks about all real property cases). Aiming to give abstract guidelines

for the evaluation of similar situations, Widgery, L.J. holds the starting point to be to

—_— " 7 "restore" the "position". Then he states his rule:

"[...,If] no substitute for the damaged (sic)® érticle is available and no

- reasonable alternatives can be. provided, the plaintiff should be entitled to the

cost of repair.” \&
The dichotomy between repairable and non-repairable seems to be'the

™~

criterion of distinction between value and cost of repair which common law. courts

generally use.!! In support of my view on this issue, in J, and E. Hall Lid. v.

8 1d. at 236d. )
' Philips v. Ward, [1956] 1 All E. R. 874 (C.A.) and Hollebone v. Midhurst
N and Fernhurst Builders, [1968] 1 Lloyd’s Rep 38 (Q.B.(Off.Ref.Ct.)).

‘10 Mt is unclear why he suddenly ¢onsiders the plant damaged when Lord
Denning was so keen on calling it destroyed. N

»

11 For chgttel, this is illustrated in Darbishire v. Warran, [1963] 3 All E. R,

310 (C.A.), where it is also established that if it is unreasonable from

aa business point of view to repair we will treat the situation like the

ope of chattel damaged beyond repair. See also Owner of Dredger

, Liesbosch v. Owners of $§S. Edison, [1933] A.C. 449 (H.L.) which

0 il involved impecuniosity, making it clear (on p. 460) that mere
convenience of administration may lead to a limitation of damages.
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Barclay'? it was.held that even if repair was not possible, the price of reconstruction,

could still be the relevant measure of damages. o

Miuch the same rules, and in particular the basic rule of restitutio in

i
'

integrum, seem to apply in cases of darhage to land such as in Hollebone v. Midhurst

and Fernhurst Buzlders, Ltd® Thls case also contained three new for old problems.!*

"

Once it is estabhshed that the repair can be done and wnll be pa:d for

"

by the defendant, the question of a reduction’eqﬁ’dl‘ to the amount by which the

plaintiff>is now better off has to be addressed. This will be done in the following_
e A iv]

section, . ) i §

°

42.12. ."New " i Law ’

Before we deal with the matter in this more theoretical way, let us

look at some of the relevant cases ond/'the reasoning behind the decisions in order to

determine the factors of evaluation.®

In Harbuit's, Lord Denning, as isyoften the case, s content to state his
result without elaborating on the reasoning that guides him, X

"True it is they got new for old, but I do not think the wrongdoer can
diminish the claim on that account." . TN A

2 ¢ v

-

, 'and he continues obiter

-

‘ 1’[1937]3 Al ER. 620@A) :

wl

s
P} Qo

18 Supra,” note 9 at 40, although this case might lend itself to easy
dxstmgunshmg on its facts because the court stresses the bonds to the
particular community of the fatmly whose*house burnt down

14 They concerned new rafters and floors put in during the rebuilding of the
house, see id. at 4]. . .

o . . : o
18 waddams supra, note 1 at para. 281 points out that the two arguments
(better economic position against no compulsion to invest) are not
? ooncluswe

o
o »
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" the protection of the plaintiff’s freedom to determine his affairs:

w

"If they had added extra accommodation or made extra improvements, they
would have to give credit."®

oy In the same case Widgery L.J., although he begins his argument from

the result, is much more open about the policy underlying his point of view being
”-

"To do so [i.e. give credit under the heading of ‘betterment'] would be the
equivalent of forcing the plaintiffs to invest their money in the betterment of
¢ their plant which might be highly inconvenient for them."!”

Inconvenience alone, although ;urely an important aspect, is certainly
not a convincing argument against accounting. This, if taken as ant”absolute, would
lead to the protection of" all people who are unjustly eﬁ;iched. It is probably
inconvenient for anyone to disgorge mox;ey,‘s t;ut this can not be the decisive factor.
A;l'l m}heO judges in Harbutt’s_make' refere'nce to a hypothetical situation in which
de;/iz;tions from the old factory layout lead to improvements. They all agree that the
plaﬂintiff in that case shouldo account for a benefit. This shows thgt they all advodate
a "subjective” way ot’a l9oking°at the affair. This means they {ake into account ,the
particular use of the destroyed building and what is reasonable for the ‘particular
user to take a}s a replacement. If we used these criteria to an extreme, we would have
to require evidence as to the real use of the improvement. The onus would then\tlave
to rest on_the defendant. Althouigh this solution may seem %ite appealing, it would
have the disadvantage of being largely procedural and quite difficult t6 adrinister.

.

Still, a certain consideration of the subjeotilve aspects and wishes of the plaintiff is

~

8 Harbutt's "Plasticine” v. Wayne Tank and Pump Co., supra, note I at 23Ge.

.7 4
7 14. at 240e. J

o .

18 protection against this is the idea that lies behind the protection of the
bona fide enrighed under German law (s. 818 BGB subs. 4) who, as
long as he is not aware of the "unjustness” of his ernrichment, is
exonerated from handing it back if he no longer has it. For an
‘account of this in English and a comparison with the American law of
_restitution cfs John P. Dawson, "Erasable Enrichment in German Law”

' . 61 B.U.L.Rev. 271 (1981) and by the same author "Restitution Without
. Enrichment” 6! B.U.L.Rev. 563 (1981).

o e
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A\ seen in the law of damages and in the assessment of loss.!® The focus on the
particular situation of a recipient of benefits is common the law of unjust

enrichment. Therefore, it is submitted that a solution ghould Qe oriented to and

' -

—  consistent with cases that deal with unsolicited benefits.-Inf that area too, the interests
at -stake. are the freedom to determine when and where one wants to invest on the
one hand, and the interest of the plaintiff to get back the defendant’s enrichment

that came from his assets or actions. In both instances it is clear that we are
- - » .
concerned about the enrichment (benefit) and not about loss. In asking the question

in terms of enrichment, we can focus more easily on the subjective situation of the

[4

the beginning. ‘ ,

-

Our concern about forced investment could lead to the inclusion of
the cost of the investment into the award and we could shift the onus of proof, s

Waddams suégests,. to the party held to compensate, But this itself does not do away

-

with the argument that the plaintiff is still forced to advance the capital itself and is

free to usé it for something else that may even be economically unreasonable.

0

‘Generally, although earlier cases cited by McGregor?® allowed a

redyction in a new for old situation, common law courts since The ‘Gazelle'® seem’

to be of the opinion that generallly no allowance should be made in such instances.2?

1 See e.8. Tito v. Waddell (No. 2), [1977] 3 All E.R. 129 (Ch.D.) at 318g ff
and also Radford v. de Froberville, [1978] 1 All E.R. 33 (Ch.D.) were.
the damages were assessed on thie basis of merely personal priorities

' and wishes: It should be noted, however that this is probably not the
prevailing opigion in common law.
° o .

2 Supra, note 1 at para 14 citing e.g. Lukin v. Godsall (1795) Peake Add.
Cas. 15 as an example. See also id. footnote .67 f for further
references. h » ‘

111844, 2 W.Rob 279, 166 E.R. 7.
¢

3 In Canada cf. e.g. National Theatres, Ltd. v. Macdonalds Consolidated,
, L., [1940] 1 WWR. 168 (Alta. Dist. Ct.); The. King v. Toronto
Transportation' Commission, [1946] Ex, C.R. 604, rev’d on other

[y

. plaintiff and can include his interests, hopes and the risks he was prepared to take in =

-

Al
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In keéping with the view expressed in Harbutt’s recently the Court of

Queens.Bench in Bacon v. 1C}o&er (Metals) Ltd.®® went so far as to refuse reduction
although it is explicitly spé led out that this refusal could lead to absurd results when

applied in all cases.

The plaintiff was engaged in the trade of scrap metal. To this end, he
~

~used an’ exper?Sive fragmentizer to process steel. The rotor of this machine was

"smashed in the course of procesm‘né a shipment of steel delivered by the defendant.

The steel in question did not conform to the contract’ description and was not of
merchantablé quality. As a Tesult of theie defects, the metal was no; fit for being
fx:agnjentized in the partigglar machine. Therefore after processing the dafective
shiplment, the rotor which had an expecte® Iife span™of seven ?'ears had to be
fr:eplacea immediately™i.e. after it had been used Lfor 3 3/4 years. - -

One of the questions.the Court had to decide was whether deduction

should be- made for the advantage of having a new fragmentizer instead of ongf

‘®Meady 3 3/4 yearsold. ¥ 4 o -

Cantley, J. dismisses the defendant’s attempts to distinguish Harbutt's

Mosticine' as irrelevant on’ the ground that this case dealt with a buildingm

thereby/i;nplicitly holds that the principle in that case/ applies to replacemeﬁt dér
repair of gwasting) chattels a's/ well, ° . .

’ The advantage, in the judge's opinion, is not as obvious as the
‘defendant purports it to be. He does not want to force the p{ﬁintiff into an
inve.stment (i.e. 3 1/4 additional rotor yea'rs equi@w 19,268 pounds) which he
migl{t not even have wanted had the plaintiff not intervened. Several factors could

. , ,
have changed by 1983, the anticipated year in which the worn out ol} rotor would

have been replaced under normal circumstances. The plaintiff might want to change

[y .
£ grounds; [1949] S.C.R.'510; T. Donovan & Sons Ltd. v. Baker (1966),
53 M.PR. 113 at 114 (N.BS.C. App. Div.). ,

1Y

23 Supra, note 6 (Fragmen.tizer).

v I
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‘his line of business or replace the fragmentizer altogether for a mox:e advanced
mp&el. As the plaintiff haci no choice\b:g; to buy a nmew part to take up’ his‘ profitable
business as fast as possible, and as he was under a duty to mitigate in Hoing so, it
was held that there was no wglid reason to force an investment of._nearly 20,000
pounds on him, particular‘ly when there was no reason to assume he necessarily
profited from or wanted the said new machline. e

Adopting Dr. Lushington’s view in The ‘Gazelle’** the judge®®
therefore conciuded that if there is no other way to inden;nifyvor keep the loss
down, the burden is on thec wrongdoer and he can not be relieved from the
unavoidable consequences of incidentally conferring a greater benefit than mere

indemnification. ~ .
A -

This is and has been the state of the law for quite some time now.2®

A question which arises and should be kept in mind is why, while the common law

is so adamantly opposed to overcompensating in cases mentioned earlier®’, it seems to

. R -
e?:*"ccept it allh{s; matter of factly in the present group of cases. £

Although Waddams sees the connection and similarity in structure of

the new for old problem and the rule of avoided loss, he seems to draw the wrong

N
et
- &

conclisions.® - D

Starting from the statement that in Westinghouse, an ‘accounting for

benefits had‘to be maﬁs, he concludes that the application of this judicial statement

]

v

34 Supra, note 21 in 166 ER 759 at 760.-

Y

. . 5 \ £l
%8 In Bacon v. Cooper (Metals); Ltd., supra, note 6 at 4Y1.
A

39 The King v. Toronto Transportation Commission, [1947] 1 D.L.R., varied on
other grounds’{1949] S.C.R. 510; Donovan & Sons, Ltd. v. Baker and
National Theatres, Ltd. v. Macdonalds Consolidated, Ltd., both, supra,
note 22. B S

- Y

- 37 See cases discussed supra, chapter 3. :

3 Supra, note | at para. 281 ff. , ) )
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*  has to lead to the same result in the new for old cades. He therefore advocates the

-view that a red\tction should be made. il} order to prevent the plaintiff f ro;n realizing
benefits from the wrong agdinst his person or his things. His argument is that in
both instances the benefit could not have occurred in the absence of the wrong.
Therefore, he infers, consistency in the law and its application requires that we deny

the plaintiff the benefit in both cases. Waddams tries to explain the different result
obtained in Bacon v. Cooper by putting much emphasis on the remark made by o
Cantley, J. concerning the possibility of technical progress which might make the

S - machine obsolete by the time the advantage of a new rotor could be felt. The case is
distinguished on the basis that the defendant, who\according to Waddams carries the
burden of proof, could not establish the valueﬁof the benefit,

Even if we disregard the fact that distinguishing one, admittedly

important case, does not disqualify a whole line of cases of the same result,

«

@ ! - Waddams' opinion is based the assumption that Westinghouse” and Erie County
k , - \

Ntl. Gas and Fuel Co., Ltd. v} Carroll®® are rightly decided and take precedence over

the cases to be decided he This is a kind of petitié principii, To prove that one

established line of cases is wrong because another line of established cases comes to a
4
different result in a different area of law, as similar and closely connected as it may
I be, is, if we want to call it an argyﬂrgn;a}g,ﬂ, at best a weak.on: Even if one

.agrees that Westinghouse is rightly decided, I have difficulties seeing a blatant

T contradiction of the Harbutt’s line of cages, as Waddams seems to suggest. He argues

o .

* B
7
- v
. .
. o

.
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First of all, this reveals his understanding’ that the decisive fact for

\ accounting is the existence of a causal link between the benefit and the wrong, a

submission which has repeatedly been shown to Ee erroneous earlier on in this
\ .
paper.3!

.

s

Secondly, Waddams do;es not advance further arguments; for the
comparability of Westinghouse and the new for old cases. ‘ 3 ‘ .

In the former case, damage that undoubtledly already .existed was;
chosen to be reduced by the aggrieved party. He was under no compulsion and under
no obligation to do so and remained, free not to take action and buy new machines.
One main argument for not holding the plaintiff obliged to mitigate in these cases is
precisely that it is too c;nerous to require him' to further invest money of his own.3?
It seems that in the Harbutt's situatiog, Waddams is prepared to disregard Fhe issue of
freedom from compulsion to invest one’s own asse;s. In my view thid aspect of
freedom is aiready reason enough to cast doubt on the direct comparability. of the

*
two situations. .

.

This brings us bac}( to the point m&¥e earlier, that, on the one hand,
the duty to mitigate cannot force anybody to risk money of his own, but that it is,
“s .. on the other hand, legitimate to refuse full compensation®® unless the aggrieved party

invests cons_iderable amounts of money. . N

- 31 See supra, chapter 2.

s

33 Generally there is no duty to incur extreme risks with one’s own money,
cf. supra, chapter 3, note 42; Jewewlowski v. Propp, [1944] K.B. 510,
a case which also stands for the symmetry argument, because the
profits from the moneys risked were not’deducted. from the damages
award because the act was beyond the duty to mitigate.

33 As defined by "putting him back in the position" he was in, which in our
example is to have a barn to store the hay and machinery. By going
! through the first step with the result that plaintiff should be granted
the cost of repair in common law, we tacitly decided that
compensation is not just a lump sum bacause that is not engugh to
"buy" an equivalent position. j}

-~
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' Another argument against the prevailing .opinion in common law with
respect to a deduction in new for old situations, is that the plaintiff should not be
<
)
allowed to manipulate his award by "categorizing" his case as one' of repair rather

than one of replacement.®*

According to this argument, one asks why the wrongdoer
should be worse off if he damages a car than if he totally destroys it.*®

The point is that the person whose property was destroyed will o.nly
be entitled to the value of the good whereas the owner of a ()hing that was merely
damaged might be indemnified differently. This argument is not very convincing.

Firstly, there is no doubt that overcompensation should be avoided.
Therefore the "repair" option under con';mon law is only available if there is no other
way to effectively indemnify. Confronted with the option of overéompensating or
not being able to put the plaintiff back into the required position at all, common law
understandably chose. the former .option. But this is in turn no reason to extend
overcompensation to those cases which did not g’ive rise to this conflict. The
argument is not very convincing in a system m which the general rule is the same
for repair and replacement and where repair is only an exceptional option in rare
cases. . .

Seconcily, the question of repair or replacement is really not for the

wplaintiff to "categorize". The court is not bound by the plaintfff‘s assessment,

especially when contested by the other party. Of course, regardless of the plaintiff’s

view, it will be regarded as a case of destruction if it is one: This is what the judges

> a

L4

34 See e.g. Waddams, ‘supra, note 1 para 288 thh references to two Ontario
cases.

% For example in a situation in which the car was worth $4,000 and the

. repair would cost $4,500. This assumes that it is still economically

. reasonable to repair, This iIs an argument that was made in The
"Clyde” (1856). Swab. 23, 166 E.R. 998. .
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did in Harbutt’s in a quite interesting fanner®, through certain dicta dealing with a

&

"damdged car of popular make". Widgery, L.J., for example,®” states that there is no

‘automﬁtnc nght to the cost of repair and that if replacement is equivalent only these

’f
cosTsare recoverable. This therefore can be compared to an "economic destruction".3?

Finally, Waddams tries to give more welght to his argument by statmg
that it is "well established", that in cases of destruction the plaintiff will never

’

recover more thdn the value of the thing.>® This is simply not true. In Harbutt’s,

. . . J
Lord Denning's use of the expression "completely gutted by fire™? was surely meant

as a’ descrxptlve synonym for "destroyed”. He was correct in taking that view since
building restrictions in that c\ase_dxd not permit the same mill to be rebuilt or
repaired. All that could legally be Wone was to replack it with a building of a totally
different design. Still, the Plaintiff was awarded more than the value of the old

plant, He was _awarded the cost of replacement for a destroyed property. Closer
¢ {

 analysis reveals that the difference in compensation is not between the person who

damages instead of "only destroying it", ’but between the one who wrongfully puts

q .

>
the innocent party into a position which can only be eliminated by repairing the old

property instead of by buying a replacement. b

-

7

%

e They basipally argued that more expensive repair equals destruction in the
sens® of "economic destruction®.

37 Supra, note 1 at 240d.

124

38 A concept known in German law serving similar ends is the so called .

"dkonomischer Totalschaden" which is a legal device to_determine the
field of application of sections 249 and 251 BGB.

30 Harbutts "Plasticine” v. Wayne Tank and Pump Co., Ltd., supra, note 1 at_

230a and at 236d f where he talks of "destruction".

a A

40 Supra, note 1 at 288. -
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422. "New f " w ‘ ~

&)

1
(

The situation in Germany is affected by the ‘interplay of two

/ . provisions. The basic rule of restitutio in integrum is set fortﬁ in 5. 249*! and s. 251

o

subs. 1 BGB which qualifies that principle 7/ follows: B

[

Paragraph 251 BGB (Schadensersatz in Geld ohne Fristsetzung)
= (1) Soweit die Herstellung nicht mdglich oder zur Entschddigung des
- Gldubigers $icht geniigend ist, hat der Erstazpflichtige den Gldubiger in Geld
zu entschddigen. -

. (2)[..]
[Section 251 BGB (Compensation jn money without laylng down a period of
notice)
(1) Insofar as restitution in kind is impossible or is insufficient to
compensate the creditor, the person liable shall compensate him in money

2 [0 )

Since the intent of the rule in section 249 BGB is to protect the
plaintiff’s “integrity", the' Courts seem/ quite reluctant to assume an "impossibility"
pursuant to s. 251 subs. 1. This secti7/; is a direct exception to the general rule set

ﬁ forth in s. 249 subs. I and leads to jcompensation according to the "value interest"

(Wertinteresse) and not according to the “integrity interst* (Integritdtsinteresse).4?

The leading case de¢ided by the BGH*® (on which the barn case

”

described at the outset was modelled), adopted the view that, as a rule, the defendant

is obliged to febuild the destroyedl/ barn which, in the case of s. 249 subs. 1, is done
by the wrongdoer himself ;md, in’ the case of subs. 2, is accomplished by the

payment of a sum of money. The Court went on to state that, as a rule, any

advantége that is linked to the /undoing;of the harm has to be accounted for. In s.

Y

" 41 Supra, chapter 1 text after note 14. ¢

/

‘2 For the particular§ of the computation see Dieter Medicus in Glinther
Beitzke ed.,' J. v. Staudingers Kommentar zum Bfirgerlichen
Gesetzbuch: mit Einfiihrungsgesetz und Nebengesetzen, Buch II, 12th
ed. (Berlin: J. Schweitzer Verlag Walter de Gruwer, 1983) s, 249 BGB

@ para. 17 and 31.
¢ - *

43 BGHZ 30, 29.
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249 subs. 1 cases this is done by the payment of the difference in value to the
wrongdogr, and -?n subs.“ 2 cases by directly reducing the' amount required to be paid
over, . |

Although the code does not explicitly deal with the point, the Court
based its finding on the legislative histery and on the the same.passage from the
Motive as is cited in order fo back up an accounting for benefits in other cases, 4

\ N . .
The judges took the view that, as the drafters of the code were well aware of and

acquainted with the problem of accounting new for old as. well as with neabrlier
solutions adopted by courts at the time,*® accounting:"new for old" is an underlyin
principle of the code.*® Therefore, the Court could leave open the question wheth§
the specific provisions that expressly put forward the principlg of accounting new
for old'” are simply special cases used as a departing point for an analogy, or merely
special statutory expressions of an underlying principle of German law.

The court continues by clarifying that as a rule, an allowance for the
advé‘ntage new for old has to be made. This shifts the burden of justification to the
opﬂosite position. We should, however, keep in mind that the defendant, i.e. the

. \ )
party who has to compensate, is as a matter of course responsible for proving, the

benefit.® Then the two-tiered test used by the BGH to solve accountiné for benefjt

cases and mentioned above,*® is applied. When one reaches the question of the limi 5

!
" Motive zum Entwurfe eines Bargerltchen Ggs tzbuches fir das Deutsche
Rerch Bd II Recht der Schuldverhditnisse,; Amtliche Ausgabe, 2nd ed.

(Berlin: J. Guttentag, 1896) ~at 18 f cofmentaries on s. 218 of the
draf't civil code. “ ) . o
] \ A "
¢ Cf. Reichsoberlandesgericht XXIII Nr. 16. J
: /
4% BGHZ 30, 29, 32. -
47 Sections 710 subs. 3, 872 HGB; 86, 141 subs. 2 VVG and 85 BSchG are
cited as examples. N ,
48 BGHZ 94, 195, 217; BGH NJW 1983, 1053. 3 ' (

® Supra, section 1.3.3. ' - r
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of what can be equitably required from the plaintiff (Grenzen der Zumutbarkeit), the

Court would be prepared to take into account conditions such as impecuniosity. The

mere fact that an investment might be inconvenient and not freely incurred is not
]

sufficient. THe term "enrichment" is expressly used.’® One could therefore think of
relaﬁng these cases to the general problem of unrequested or forced enrichment

(aufgedringte Bereicherung) which corresponds to the term “unrequested

e

improvements"®! or "unsolicited b@ts"“.

Quite an interesting point is made by the BGH®® when it states its °

A}

position that actounting for benefits is not considered to be'a limit on damages and

recovery, as the common law has come to regard it, but rather still part 6f the notion

A}

and definition of the terms damaggs and loss themselves.

N

In the second part of ;he judgment, it is emphasized tha&’ it can not
make a dif:ference whether we deal with a wasti;lg asset, such a% was argued by the
defendant in Bacon v. Cooper“. or a long term investment asset. The German Court
can justify this statement basimply pointiné to the co&e.f\»\vhich. in keeping.with its

affinity for generalization, provides a unified concept o}' démages.” The argugient

(

8 BGHZ 30, 29, 35. . . |

s

5! Term used by P. Matthews in a slightly more restrictive sense in,
"Freedom, Unrequested Improvemei’nts and Lord Denning" (1981), 40
Camb. [,.J. §40-58.

v

52 Jerome E. Bickenbach, "Unsolicited Benefits" (1981) 19 U.W.O.L.Rey. 203.
53 BGHZ 30, 29 at 32 at the end and the beginning of 33.
54 Supra, note 6.

5 This_was done on purpose. The 'drafters of the code were all used to the
finely tuned but somewhat absurd system of differentiations between,,
several kinds of damages to different kinds of things and legally
protected interests which had been put up by the pandectists. This
situation, which evolved as a result of lacunae in thi§ field in Roman
- and medieval law, resembled in some way the system of the common
law where it is often held that a particular rule only applies to cars or
chattel or real/ property or unique things etc. Cf. Medicus in .
Staudinger, Supra, note 42 s. 249 ff BGB preliminary motes 25 ff. ’

n
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waj also rejected on its merits, however, and the Court held that there is no legal

~, ?J'

differefice which would justify a different treatment between a case in which an

& . ) ’
objgét was destroyed and the one in which it was only damaged. In both cases the
i
only refevant factor is that there is a real increase in assets. 8

To summarize, the following conditions have -to be fulfilled in order
to lead to a reduction of the damages award in cases of new for old:

a) There must be a measurable jncrease in the value of thelplaintiff’s

estate, which is not the case if the old parts would have done the job just as well

&
and would have lasted as long as the repaired ones; 57

b) There must alsé/\be an w“ Although 1t is not

. quite ¢lear what this adds to what was said in a), it probably means a possxbxhty of

}ealising the advantage. If the farmer can not sell the barn and planned to destroy it

|l
—

in 10 years anyway, there is no real advantage;n

¢) As in all cases of accounting for be;nefits, the disgorgement must
be equijtable in the sense that it should not put ei;reme burdens on the plaintiff. In
particular, this is the locus where general evaluﬁtions of a given legal systerh find
their way into the decision-making process. Accountmg ceases to be equxtable if it
levies a burden on the plaintiff that, according to other areas of law, he is not

3

obligation to/repair defects with considerable delay.5? The object thus repaxred or
replaced will undoubtedly last longer than if the builder had mstalled it correctly in

the first place. A reduction "new t:lor old" would lead to an inducement to perform
‘v

58 BGHZ 30, 29, 30 ff. .
57 Cf, car parts that generally last as 1dng as the car, KG NJW 1971, 144 and
Mr. Hollebone's floors and rafters in Hollebone v. Midhurst and
Fernhurst Builders, supra, note 9 at 41 last para.
230, - .
8 BGHZ 30, 34. .

5 This example is inspired by BauR 78, 410.
o g
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. supposed to carry. An example! is the' case of a contractor who performs his

/;Y.
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late that contravenes the basic evaluation that nobody should benefit from- his
s 19 ' '
wrongdoing, i.e. his late performance.

This last point shows that this, like all other legal problems, should

9

not be solved in a vacuum of evaluations. We have to find consistent results with

-

closely connected areas of law where similar interests are at stake.

Another corrective is the acceptance of the fact that if the investment

~
-

was not asked for, the rule can be temperéd (Milderungen). Some suggest that if the
plaintiff can not pay at ofxcg, the claim only becomes due and payable once the

‘ - 1
advantage is realized through the sale of the thing or through prolonged life.®® Some

v .

go even further and say that from the outset, the amount to be accounted for has to

be reduced according to the individual degree of use for the benefit.®! This is
basically the same test as that which is normally used in cases of unjust enrichment
where the focus is on what was gained by the enriched party instead of on what was

" lost by the "impoverished" party.®? In some cases, this idea is also used in the law of

damages when there is no reduction if a nearly new car is damaged and replaced’ byﬁ

a ne\aone even if it could well be repaired.®® This is done on the basis that the

g

owner of the new car has the benefit of advantages of proof in cases of defects. In

addition, however, it has been held -by the BGH that in rare cases, a "subjectified"

]

notion of loss can apply. According to the BGH, "esthetic judgments or even
‘ , c

4

.. % Medicus in Staudinger, supra, note 42 at 176.

T

L rdem. : " :

{ - 4
o Medicus®in Staudmger supra, note 42 s. £49 BGB para. 10 and Werner
. Lorenz in Staudinger, supra note 42 (Berlin: J. Schweitzer Walter de

. Gruyter, 1986) s. 812 BGB preliminary notes 24 ff.
8 When dealing with used cars, the amount that is deducted when damages.
are paid on the basis of replacement with a new car are about 1% per
1000 driven km; cf. KG NJW 1972, 769 Lange, supra, note 2 at |71.
and BGH NJW 1976 1202, .
N —_ L3
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4
irrational prejudices" can also affect the compensation.®® The BGH stated that this
was. done .because prejudices against repaired cars are so widespread and therefore

affect the economic value. In fact, the remedy gi?r“en by the BGH reveals that it is

-

N

not only the affected economic valu& that played a role in its decision, since that
) '} . ,
colld be compensated for by a money award €qual to the decrease in value according

to s. 251 BGB. ) . &

Thc; same result is reached if a prolongation of use can not be shown.
The individ_ual character of this: test is made tlear by the OLG Saarbriicken®
decision which required a disgorgement of the increage in the sales price 5only if the

party who allegedly benefited actually sold the object.

M t

o

4.3. Attempt to Explain the Qiffgrgnggg in Apprach - New for Old and the

i rmeddler

Ay

o

As, was the case in chaptec 3, we again find ourselves with a situation
B
in which the two systems under scrutiny solve the same fact pattern in considerably
different ways.
While in chapter 3 we could discern a bias on the part of ‘the German
law for the injured party and his interes;s, this bias seems to be shifted to common
law in the context of the new for old problem.

. Prima facie, this seems to indicate that other issues and evaluations

are at play. Let us therefore try to isolate factors that are connected to the change in

/., .
attitude and to the solutions found for the fact patterns. .

» Consistency of the law and its predictability are important aims that

we try to attain. Once we adopt the view that.it is not automatically the wrongdoer

-
>

“ BGH NIW 1976, 1202 at 1203. ¥

[

85 versR 1975, 189.
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who has to take t}}e burden of all losses (and will enjoy all benefits) simply because

he is at fault, we have to try @g/bﬁ‘né the solution of the problem at hand in line

with the rest of the legal system. 1 ¢

[

The premis’;\é'gggxs clear. The defendant has to take the plaintifa he

¢ »
finds him. But a closer look reveals that this "maxim" never seems to have exerted

i

" too much influence on thé "new for old" problem. N

"In o;der to explain 61& solutions, we have to find related cases with
comparable issues involved and test whether the law reaches the given results in
order to attain consistency.’

It is suggestéd here that the*"new for old proiﬂem. because it involves
the forcing of benefits upon someone Who is subsequently asked to pay' for them, is
closely related to the situation in which a party, in or’de‘r to help or to prevent
damage, interferes with'another’s legal sphere, or in more practical terms, manages
his business.®®

The "neighbour" who wants to "help" and imprqv;as the defendant's
property can not be treated differently, or at least not worse, than the person who
compensates for a loss that he inflicted on the plaintiff. It would indeed seem strange

¥
ﬁ if we gave the cold shoulder to one conferging "unsolicited benefits" but embraced
the arsomst who is held to leave his plaintiff with a little more than he had before.
Was not the benefit as unwanted as the one from the upinvited neighbor?
Let us therefore test th; conclusions adopted in these cases against the

treatment of the "new for old" issue in the respective jurisdictions and discover if the

differences in treatment isolated in section 4.2. are mirrored in these fields of law

~
oo . ,

r

8 This is the expression used in art. 1043 of the Civil Code of Lower Canada
as a synonym for "negotiorum gestio". :



4
Y

.

What a le;gal system has to strive for to be _wotthy of the name
"system" is not only to find the most equitable result it: any single and particular
case. This itself is not attainable and definable without taking into consideration the
values that are prevalent and the ends we want tg reach. The "right" and "equitable”
decision derives these qualities from the whole of the legal system, A sum of what
we are pre‘pared to accept in a given community is worth. striving fdr. In this sense,
Lord Wilberforce's statement, albeit in a slightly different conte;(t, to the effect that:

"[This particular decision“] is part of a complex of law which has developed
. ' piecemeal and which is neither logical nor consistent

is perhaps the worst judgment one can make about a legal system in

that it admits that there is a deviation into arbitrariness.

One of these values is that we believe that a legal system ghould treat

us equally. Therefore, a system that wants to be accepted by. the people subjected to

it has to be cox;sistent in the values behind the rules that it is made §f. This is not
only required by thg value of equality but alsQ by a ceriain degree of foreseeability
which we accept as an important element of both law and justice. This belief lies z;t
;he basis of both the justification for a legal analogy and the rule of stare dtgcisis6

in common law. The individual of today has grown out of being a mere "subject",

and into the role of being a persén who has a rigﬁt against the state, of which the

N -+

o

o

] A3

" 87 He was talking about Oliver v. Ashman, [1962] 2 Q.B. 210 (C.A.).

v
88 pickett v. British Rail Engineering, Ltd., [1980] A.C. 136, 146 (H.L.).

i Infra, note 74.°

9
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@ fa\dministration is just a part®, to m consistent, non-arbitrary and predictable °

3

g treatment by the law,

Problems which tend to be dealt with in the context of public law and
" which seem to be forgotten in private law, such as equality, clearness of legal rulés.

vagyeness, and freedom, have to govern the system of private law as much as other

?
N

fields.

k In Germany, albeit only since 1949, this is provided 'by the fact that

the &stitution and in particular human rights are binding on all public authorities i

(Art. 20 (3) of the GG™'). The Courts are also bound by Art. 20 (3) and therefore

their decisions, not only the law, have to comply with the basic rights given by the

72

constitution. e o
4
‘ S
@ . ® Cf. BVerfGE 27, 1, 6 (Mikrozensus); 45, 187, 228 (Lebenslange
" Freiheitsstrafe), 1, 144, 161 (Firsorge). Cf. in general Ingo v. h

in v. Minch ed.,” Grundgesetzkommentar, vol. 1, Znd edition
(Miinchen: C.H. Beck, 1981). Art. I GG para. 15 ff. The opposite
view of Mclntyre, J. in RWDSU v. Dolphin Delivery Ltd., [1986] 2
S.C.R. 573, 592 is not relevant here because it is only concerned with
the interpretation of Art. 32 of the Constitution 4gct, 1982 and not
with a more general concept of government,

7! Grundgesetz fiir die Bundesrepublik Deutschland (Bdsic Law which serves
as Constitution). A translation and a short introduction can be foun
in Gisbert H. Flanz in Albert P. Blaunstein, Gisbert H. Flanz od.,
Constitutions of the Countries of the World, vol. VI (Dobbs Férry,

.. N.Y.. Oceana Publications, looseleaf issued 1985) under "Germany,
Federal Republic of™.

- 72 Generally as to the importahce of Art. 20 GG and: its application see\\v
BVerfGE 6, 32 and 20, 150. As to the binding force and application
of the provisions of the GG on private law courts, see BVerfGE 35,
202, 219 (Lebach); 18, 85, 92 ff; 30, 173, 188 (Mephisto (Klaus

: 32, 311, 316 (ads for tomb stones), But see also BVerfG NJW

authorities. The formula used: "Protection by, not against, the
independent judge" is in my view'quite weak, because again it merely
0 restates the result without in fact giving an’ interpretation or
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This should be very much the same in Canada since the %nactmen’t of

the Constitution Act, 198272, The impact of this fundamental piece of Canadian

134

legislation on private law and its administration is often veiled by the statement that

it does ‘not apply to the acts and relations of two private igdividuals." While this
¢

statement based on Art. 32 of the Charter is certainly true and is even emphasized
§

by MclIntyre J.'s clear statement in Dolphin Delivery that judgments are acts of

! &
Courts and therefore neither acts of Parliament nor\Government within-the meaning

of s. 32 (1) of the Charter” 5 it does—ior mean that“\the impact of higher rankmg

R

consxtutnonal rules can not touch the substantive common law which is, as all laws,,

subject to the paramountcy provision of Art. 52 of the Constitution Act, 1982. What

. . . S . . .
this means is expressed in one of the rare clear portions of McIntyre, J's judgment in

!

Dolphin Delivery:

"[The answer to] the question whether the judiciary ought to apply and
develep the principles of commoh law in a manner consistent with the
fundamental values enshrined in the Constitution [...] must be in the
affirmative."”

This will certainly have to lead to a reevaluation of many rules and

“ might have an gmportant impact on the application of private law in Canada.”’

Private individuals can opt out of d\{ application of the Charter by

, structuring their relationships accordingly but if they do not and rely on the _rules

]

73 Schedule B to Canada Act 1982 (U.K.), c. 11.

™ This is of course, different than t ights codes which, being on
. the same level as normal lags are also binding on private individuals
See the discussion and referénces in Peter W Hogg, Constztutzonal lfaw

of Canada (Toronto: Carswell 1985) at 632 ff. . . ,» ”

B
o T
‘-\"
L

- 78 Supra, note 70.

7 Id. at 603b. ha /

7 Cf.e. g. a recent case which shows as an example how the Charter is. dealt

with in the mterpretatxon of common law in an action for consortium

and section 15 (1) of the Charter. Shkwarshnik v. Hansen (1984), 30

* C.C.L.T. 121, 34 Sask. R. 211, 12 C.R.R. (Q.B.) in interesting contrast
with Perdicaris v. Kuntz (1985), 45 Sask. R. 78 (Q.B.). .

\
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comparable fact patterns have to be decided similarly. )

]
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offered by the common law, these rules have to and will be applied in a way that
corresponds and tries to further the values set out by the Charter.

yOne of these values is laid down in Art. 15 which provides that
substantially the same situations have to be treated equally. It might well be that this

was alread e part of the justification for the rule of stare decisis™, but through
the new rights fhat are considered to be paramount, the requirements of clearness
. b

and consistency have been greatly enhanced.”
Predictability and consistency, apart from furthering the acceptance of

a legal system, also reduce costly and lengthy procedures. I would 85 so far-as to say

- -
-

that only a predictable legal system can fulféll the task of laying down what law is
i
designed to do. If both parties know what the deﬁision will be, they are less prone to

take legal action (or so the theory goes®?). !

.
»

These ideas force us to test the result found in one area and in one
group of cases against the results and the treatment of other cases that involve the
2 .
same sets of values and inferests. Not only }the same facts have to be decided in the

same way, which is what the theory of stare decisis sets out, but also parallel i.e.
N

B
« Ve

78 Cf. with respect to the development and the justification of the rule,

: William Holdsworth, A History of English Law vol XII (London:
Methuen, 1938) at 146 ff and in particular with respect to
foreseeability at 159. .

1
N

22 pyrallel development started in Germany after the enactment of the
- ~Grundgesetz, It began an infiltaration of its human rights articles int‘o

private law, especially into general clauses such as’s. 242 BGB.

80 14 a_system which, like the common law, refuses to include in the damage
award or otherwise compensate for the full costs incurred by the
action (lawyer's fees etc.), this statement might not be entirely true
because litigation also serves as an intimidation device ‘to force a
compromise, Cf. on the situation in general, recently John.Leubsdorf,
"Recovering Attorney Fees as Damages” 38 Ruytgers L. Rev. 439 (1986)
who deals with the American situation and some comparative aspects,
He also stresses the fact that the focus is in fact not on what the
plaintiff lost but what the defendant has to pay, quite a departure
from the principle of compensation indeed. .

%o

\

>
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On this béckground, however, we can o?ly derive an argument for ;the
treatment of one group of cases from 5 solution found in another area of law if the
areas involve generally the same issues. i.aw, and in particular the adjudication of
law, is a process of discoveringethe countervailing rights, duties and. interests,
working out the parties’ interests, values and beliefs and those of society and

deciding the extent to which they appertain to two individuals. Analogies, as well as

inconsistencies, can only be worked out in cases that are similar in terms of the

« i

interests involved.

Y

‘ f
To my mind, the interests in the new for old cases and -in those

3

involving unsolicitgd ‘benefits, as represented by the arguments adduced by the

parties, are quite comparable. . &

Compare our fact pattern stated at the beginning of this chapter and

deal'ing with the burning of the barn with the following:
R . \

»

in which D, is a person who, without consent and knowledge, (without
contractual ties) repaired the barn knowing that it was not his.

The party benefited (A) will in both cases argue that he has an
interest not to be forced to invest in a barn against his will. He,might further assert
_the view that the barn might objectively be better . than before. Therefore,
economically it might well be more valuable, but for him (that is the subjective
viewj it is and was just a barn. All he wanted, or so his answer might be, was a

place to store his old fools and for this purpose the building would not have to be

nice, staunch or new. The last thing that he intended to do was to sell his land

136

gecause he was convinced that it wodld rise in value within the next 30 years,

although there is presently no sign of such future increase. .

. To sum up, the interests involved are: ) '
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- freedom to decide when and where to invest money;

- freedom to choose the people one is indebted to;%!

, - freedom to determine autonomously what is good for oneself;

- freedom to be free from benefits or so called benefits that are conferred by third
persons, much as in cases of gifts. ¢

On the other hand D; as well as D, will argue that of course they

interfered with the things of A without being asked but this is not enough to

outweiéh their interests, namely: -

- the interest not to allow anyone to keep a benefit that he (D) has paid for.

In both cases this latter contention is the classical unjust enrichment
argument. Assets and value flow from one party to the other without- the latter
having a right to olaim the benefit in the first place. Much as D, argues that the
claim in damages can not constitute the justification for allowing A" to keep the
benefit, D, argues that the mere fact that he conferred a benefit without A's
consent is not. enough to deprive him of the money invested by cutting off the
remedy to recover the ben‘efit. ‘

The preceding discussion was designed to determine the comparability
of the two situtations. In my mind the'int(er‘ests involved are, at least in the cases in
which the intermeddler knew that he had no right to act, sé;xl*milar that the result in

@

Iaw should be the same.

81 This may not be an argument in common law since in the new for old
cases an indebtedness is not created because the benefit is- subtracted
from the award. In German |aw, on the other hand, this is obviously
an issue in the case of s. 249 subs. 1, in which the wrongdoer has to
carry out the repairs or have the thing repaired. The benefit is then
accounted for by a cross payment in much the same way as in normal
un _|ust enrichment cases.



4.33, Treatmdnt of the Unsolicited Helper

4.3.3.1. Common law

'

In the famous Falcke case®?, it was laid down as a general principle

_ that improvements on someone else’s property are legally irrelevant and do not as of
themselves create any rights or-obligations.
Bowen L.J. was quite clear on that point:

"The general principle is, beyond all question, that work and labour done or
money expended by one man to preserve or benefit the property of another
do not according to English law create any lien upon the property saved or
benefited, nor, even if %tanding alone, create any obligation to repay the
expenditure"®® '

And he continues: ,

138

*Liabilities are not to be forced upon peopl\e behind their backs any mor?’

thar@ou can’confer a benefit upon a man against his will "84
Strangely enough, most legal systems seem to agree on the second part
of the last sentence. For example, in the case of gifts many require a contract which

provides the donee’s acquiescence. We do not automatically presume the consent of

82 Faicke v. Scottish Imperial Insurance Co. (1886), 34 Ch.D. 234. See for a
treatment of the issues and further references:

in_the UK. Robert Goff and Gareth Jones, The Law of Restitution,
2nd ed. (London: Sweet and Maxwell, 1978), chapter 15 and 16, p. 263 ff;
in.__Canada: George B. Klippert, Unjust Enrichment (Toronto;

Butterworth, 1983) at 107 ff. and J.E. Bickenbach, "Unsolicited Benefits" 1981

o

-~

U.W.0.L.Rev. 203,
in_the US: George E. Palmer, The Law of Restitution, (Boston: Little,
Brown , 1978) para. 10. . p '
® Id., at 248,
84 ibid.
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\gthe donee.®® But this unathmity does not apply to the first part of the above
statement at all. Even under commén -law, which is qu(i}e orthodox and strict in not

having a general theory of negotiorum gestio®® and for a long time had,none of

s

unjust enrichmen
»
Y

37 the géneral application of the principle that “liabilities are not

to be forced upon people behind their backs" is doubtful. We do find, however, in
quite a I\mmber of instances a well-establi\shed irac{ition of recorﬁpensing helpers, as |
want to call them, by stripping them of the sﬁgma pf being “intermeddlers" and
"officious™: There is nonetheless a long line of cases which, ‘based on different
grounds and on different fact patterns, treated intermeddlers less generously:®®

The solution of the problem hinges on the reconciliation of a set of
competing r,n‘inci.plf;'.s89 and on answers to the following questions:

a) how does one determine what a benefit is;

[}

8 Cf. ss. 516 to 534 BGB - although some special rudes are to be found that = -

can be accounted for on the basis-that the donee is not to be protected
too strictly because he ‘s after all not losing anything and is not
subject to any abligation.

8- Although some writers try to make us believe that this is entirely civilian,
common law jurisdictions know quite a few institutions that resemble
it closely, for example gquantum®meruit, agency of necessity, in
Admxralty the law of salvage, or even the general avarage. With their
enactment in statutes these principles do not necessarily cease to be
part of common law.

) Bl

87 1 am well aware that restitution exists and that unjust enrichment is a term
used in doctrine as well as by the courts to denote an’ independent
basis of liability, cf. Fibrosa Spolka Akcyjna v. Fairbairn Lawson
Combe Barbour Lid., [1943] A.C. 33 (H.L.), and in Canada in a
situtation that is quite close to negotwrum gestio, Degiman v. Guaranty
Trust Co. of Canada, [1954] S.C.R. 725. /

8 Brook's Wharf and Bull Wharf, Ltd. v. Goodman Brothers, [1937) | K.B.
534 and see J.D. McCamus, "The Self-Serving Intermeddler and the

N . . Law of Restitution" (1976), 16 Osgoode Hall Law J, 515 for the law
up to 1976.

8 Cf. Bickenbach, supra, note 52 looks at these issues in the context of the
related problem of unsolicited benefits and John Dawson, "The Self-
Serving Intermeddler” (1974), 87 Harv. L. Rev. 1409 and John D.
McCamus supra, note 88.

./
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' b) does one recognize the freedom to determine how, when and where to
C invest gne’s money;

- | ¢) How does one deal: with the issue of unjust enrichment? )
The answer to the first question hinges on the issue of how subjective
- we can -or are prepared to be. It is closely linked to ¢) because it determines the
factor of "enrichment”, leaving only the issue of justification to be decided.
. ’ Al; of t-cited, pa;ssage on the point reads: | o
"One cleans another’s shoes. What can the other do but put them on?"%®
It makes no difference whether th; owner was sloppy or clean, a
banker or a miner. Of course, one is inclined to say; "Too bad for the cleaner." Does
he not also have to take his counterpart as he found him? I do not quite see what
would be so "uncivili;ed”" about a legal system that treated such a case in this

v

oo manner.

43.3.2. German law ‘ :
£ - . ‘ — . N
In German law,(the law of quasi-cofitract deals with the unséiicited
helper-in quite a detailed way. As lex fpecialis,we find primary obligations: arising
. < out of the relationship that the‘possessor who improved the thing has against the
0wne1: (s. 926 ff, in °particular s. 994 BGB). These prevent the bo fz:de pbssessor
- from claiming more than ;necessary" ~expelens‘es. In the same way, ss. 677 ff regulate

?

the "management without mandate" (Geschdftsfithrung ohne Auftrag), which 'is the

v
v

German translation of negotiorum gestio used in the BGB.

Both these sets of provisions lever out the general law of unjust

enrichment, leaving us with .the problem of interpreting what the factual

? L3

T

( ' .- % pollock, C.B. in Taylor v. Laird (1856), 25 L.J.Ex. 329 at 332. -

® Bickenbach, supra, note 52 at 210 at the end and 211 at the beginning.

«

‘\\ .
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ﬁ . 9rerequisites are which’lead to the operation of the provi#ian and which pért of the
law of unjust enrichment it refers t0.%? .

13

The ter'm, "benefit", as much\& the term "damage" or "loss", is not at

i 1

all onthological, i.e. not aseality outside the law. Although most lawyers feel uneasy

about thjs~ and flee to economic analyses that permit them to retreat “to the

!

- comforting illusion of mathematically determinable resixlts. such an approach does’

]

_not belong to the field of law but rather to the field of science. The issue is further

compficated by the fact that the term “benefit", like many legal terms, has a "porrﬁal“

[ ’

or "natural® use. It has g core of meaning shared by everybody. While everybody

agrees that smashing another’s window creates a loss for the owner, and the receipt

v
N

of $ 500 a gain, positions are not as clear cut for borderline cases. Even the question

of how much of a loss the Smashed window is becomes a major problem of

Al

o

o

evaluation. Is the loss the price of a new window or the loss in value of the house?’

7
% This straightforward and somewhat mundane eXample permits us to evaluate and

compare and then decide which policy is to be pursued.

~

The determination of which of the two persons should be preferred

' o

. * by being the subject of the initial focus, is elaboratély shown in the German law of
‘unjust enrichment and in the law gf management without mandate. It clearly reveals
its bias for the enriched party. who does not know that he has no legal right to keep
the benefit. If ihe enrichment has fallen away, or has been subsequently erased, then
there is no duty to disgorge any benefits. This is not thp only feature of the law

which concentrates directly on the person who seems more worthy of protection, The

person who could not know that he was enriched.is undoubtedly, at least if we adopt

caused the enrichment after it is erased without remains.

?

92 | orenz in Staudinger, supra, note 62 s, 812 BGB preliminary note 25.

'
LN o

-

“the priorities given by German law, more worthy of protection than the one who,
. ..
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which is objectively held to be useful._
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v

On the other hand, the German lawf ‘as do all civil : law systems,
provides for remedies for a helper who could bona fide think that what he did was
in the interes: of a thivprd person. The foregoing is a clear evaluation contained in the
Gerg:nan BGB. The subjective situation is made the measure of the award. The idea
also surfaces in other provisions of the\ Code. Flor example impfovements to things
(land and chattels) are subject to the special n;les found in ss. 985 ff and some cases .
4re covered by the general rules of ss. 812 ff de?ling with unjust enrich’aent. In \
Q’uebec, Art. 1043 ff ?.c., and in particular Art. 1046 C.c.,, provide a more

rudimentéry‘regulation since they require that the business has to have been "bien N

s 14

a(rzlmstré””. This is similar to the requirement of success #® maritime salvage law

~ "

s
which iir-gurn’ has civil law roots.* Additional rules are found in the parts of the

[

BGB ‘dealing v?ﬁh the relationship between owners and the different forms of :

(bona/mala fide) possessors.

[

Without going into details, it suffices to state that traditionally,
. &
German law and all other civil law-systems allow the manager of someone’s affairs to

recoup at least expenses. .
The example with the cleaned shoe is not so\lved‘by merely stressing
that there is no choice for the owrer. Civil law systems generally adopt an attitude
. 4

%
favourable to the intermeddler and allow the recouping of money for a benefit

"~ *
©

93 »He whose business has been well managed is bound [...] to inaemnify [..}." .,

94 ¢f, Reginald G. Marsden, The Law of Collision at Sea, 11th ed~Kenneth
C. McGuffie (London: Stevens, 1961, pocket supplement 1973) at 522
ff. :

v
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o

Ans analysis of the situation of the intermeddler reveals that,

traditionally, the person who intervened in another's affair was showd more hostility

N o
by common law than by civil law. - N v

Following and developing rem'edies offerdd by Roman law, all civil

Jaw countries traditionally retained or adopted, in one form or another, the idea that

-someone who, without having received a request, managed the affairs of another

A
should, if he reasonably thought that his actions were in the interest of the

——n

"principal”, have a right to do so and in addition be entitled to compensation for his v
effort. In_most cases this boils down to compensation for his expenses. This idea of
negotiorum gestio® seems to be so deeply rooted in the minds of people living in this
tradition that in certain cases, the sense of community goes so far as to impose~ an

) .. I .
obligation on everybody to help :l‘\; cases of emergency. This "duty to intermeddie”sjs

- 4
often enforced through criminal sanctions,® : .

o 124
In common law, however, Bowen L.J’s, words, cited above in the

Falcke case,” werg always taken quite seriously, Occasional aftempts to help the

b - ] .

0}'\

|

%% This term will be retained because it is most widely used although the term

. negotia gesta is used in D.3, §5; C.2, 18 sometimes it is negotium

gestum;, cf. a general description in Max Kaser, Das Rdmische
Privatrecht, Erster Abschnitt (Mtnchen: C.H. Beck, 1971) p. 586 ff.

% This is the case in Germany, see 330c StGB (Strafgesetzbuch = Criminal
Code). See for a quite superficial analysis which is restricted to the
cases of saving someone’s life, which are dealt with diffferently even
in common law, John P. Dawson, "Rewards for the Rescue of Human
Life" in XXth Century Comparative and Conflicts of Law, Legal
Essays in Honor of Hessel E. Yntema, (I£yden: A.W, Sythoff, 1961),
142, )

o7 Supra, note:84,

"

L4

”~




C

4

intermeddler in certain ¢ircumstances, such as in the rare cases of agency of

necessity®®, can be observed. )

In thesé cases of agency of n‘ecessity, 3 preexisting relationship
(originally one of master of the ship and her owner) is expanded to enable someone
to act as an agent jin cases of: emergency. Originally restricted to the carriage of
goeds by sea, where the agent was able to recoup reasonable expenses®®, the

doctrine crossed the boundaries and became one generally applicable in common

100 .
law. .

Although it is very much akin to negotiorum gestio and serves to close

a gap in the system petween contract and tort, the ambit of its application as well as
the constryction of ,the rights involved are quite di‘fferent. The preexisting

relationship that is required comes very close to a mandatory rule of interpretation of

>

an existing agéncy relationship, a kind of prim’& facie rule that an agent in cases of
emergency will generally pe allowed to go further than his agency expressly or
impliedly permits him normally to do, in a way that is legally binding for his

principal.- The legal basis wou}d then still be consensual as is expressed by Atkin L.J.
. i .
in Poland v. John Parr & Sons:

"[...] a servant may be mghg_qumﬁq_z_eg in an emergehcy to do an act
different in kind from the class of actswwhich he is gxpressly authorized to
do" (emphasis added)"1?

® ¢

H

9. waltér B Williston, "Agency of Necessity" (1945), 22 Can. Bar. Rev. 492.

% Tetley v. British Trade Corporation (1922), 10 Lloyd’s Rep. 678, Pollock,
B. in Great Northern Railway v. Swaffield, (1874) LR.9 Ex 132.

100 Serutton, L.J. in Jebara v. Ottoman Bank, [1927] 2 K.B, 254, Sachs v.
Miklos, [1948] 2 K.B. 23.

101 poland v. John Parr & Sons, [1927] 1 K.B. 236, 244 although it can be
argued that this qualification is-the result and effect of thé fear
- expressed by Scrutton, L.J. in the Ottman case, supra, note 100 at 270
that the principles might be applied beyond the limits.
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In this case, an employee on his way home thought that a boy wanted

to steal from his employer's wagen which was laden with sugar bags, ‘The employée

gave the boy a blow with his hand. The boy fell and was in jured by the wheel of the
wagon. This is arguably quite a different situation from the ones in, which the

agency of necessity was originally used. Here it was used to shift the burden for

wrongful acts committed in connection with employment and for the benefit of the

employer.

9

It is still difficult, if not impossible, to apply this argument in cases

-

of interventions of strangers. This shows that the actual reason for the compensation

is still to be found in the relationship that was already established between the agent
. D -
and the principal before the act occurred.

Jn quite a similar way, the law of salvage, although expanded on by

the courts well beyond the scope it originally had, does not find general application

in common law outside the jurisdiction of the Admiralty courts.!%?

The general aversion against granting remuneration in instances of

third party intervention, as spelled out in Falcke's case, is therefore prevalent in

-1
“
~

common law,103

9

Clearly, common law is not willing to impose the inconveniences of

recompense.'% It thereby reveals a strong bias for the freedom to choose how and

°

where to spend money and the freedom to choose the persons to whom one is

indebted. This choice in favour of freedom is accompanied quite’ consistently by the

2
recognition that it discourages the helping stranger from intervening or

"intermeddling”. The emghasis is on minding one’s own business and this is clearly

. ' he
[

.
1 i

102 Goff and Jones supra, note 82 at 269 in particular footnote 54,

e

103 1n the United States those jurisdictions which follow the Restatement of
Restitution s. 117 have overcome this view.

i

104 Goff and Jones supra, note 82 at 270.

i
1

"




another policy decision behind the law. This decision can be linked to a traditionally

more absolute protection of property as the basis of economic freedom in common
law, /

The foreg[ ing idea can ‘be traced through common law as easily as the

attempt to encourage help and a sense of community s ap%nt in German law as

well as in the civil law of most western societies. The most'extreme example is a

duty to help a stranger in distress. This duty is enacted in s. 323 ¢ (formex:ly s. 330a)
I

of the German penal code (Strafgesetzbuch) which reads:

Paragraph 323c StGB Unterlassene Hilfeleistung

Wer bei Ungliicksfdllen oder gemeiner Gefahr oder Not nicht Hilfe leistet,

obwohl dies erforderlich und ihm den Umstinden nach zuzumuten,

insbesondere ohne erhebliche eigene Gefahr-und ohne Verletzung anderer

wichtiger Pflichten mbglzch 1st wird mit Frezheztsstrafe bis zu einem Jahr

oder mit Geldstrafe bestraft®

[Section 323c Penal Code Omission to offer help

Whoever, in a case of an accident or 2 general emergency or danger, does not

render help, although this was required and reasonably to be expected of
3 him, in particular when to do so would not place him in any considerable

danger and is possible without neglecting other important duties, is

punishable with up to one year in jail or with a fine.] y

‘ Any equivalent rule to that cited above is absent from the common

law and from the Canﬁdian Criminal Code.10® ¢

The Province of Quebec can be cited in support of my suggest:on
concernmg the differences in legal culture, Undoubtedly a civil law Junsdictxon at

least in the area of private law, Article 2 of the Ch des Droits et libertés de la

personne of Quebec contains the precise provj€ion that is missing in common law

o

Canada:

"Tout étre humain dont la vie est en péril a droit au seveurs. Toute personne

146

doit porter secours a celui dont la vie est en péril, personnellement ou en -

obtenant du secours, en lui apportant l'aide physique nécessaie et immédiate,

105 f in English Dawson, supra, note 96. In Germdn see, Eduard Dreher
and Herbert Trondle, Strafgesetzbuch und Nebengesetze,, 40th ed.
(Miinchen: C.H. Beck, 1981) s. 323¢c StGB para Iff.

1% Donoghue v. Stgyenson, [1932] A.C. st (HL). /
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4

autre motif

- a moins d'un risque pour elle ou po les tiers o
j raisonnable,"'%7

w= Only in extreme cases in which health or life are endangered d_oes
common law start to be more lenient and permit compensation for :;ﬁrd parties who
have intervened. Goff and Jones'® suggest that under these circumstances, we
should follow the civil law rule which allows recovery, éven if the intervention was
without success.this vigw was in fact taken by the Manitoba Court of Appeal in
Mathgsan v. Smiley'®, in which the estate of a deceased who had committed suicide
was ‘required io compensate a doctor for his unsuccessfuﬂl’ attempts to rescue the
deceased. Their adoption of a civil law principle goes so far that they even follow
Ulpian in D. 3.5.4 (nisi donandi animo fideiussit [unless he intended to make a gift

(of his services)]) in that the onus of proof ofgxe intet}t of gratuitousne?’s placed

on the "principal".

1

\

O

,
D :
Although there are some rare and singular cases in which common law

[ I
courts have tried to help the "intermeddler" in a way analogous to civil law, there is

<

no general movement to df})’ art from Falcke's case. Goff and Jones may regret this
ssituation 11® but the fact remains, ‘as they admit, that no such doctrine is on the

verge of developing.

0

107 L.R.Q., chap. C-12; 1978, chap. 7; 1978, chap 63; 1980, chap. 11 et 39;
1982, chap 17 et 61. This provision can lead to quite interesting
results in that it may change the uniformity aimed at in criminal law
if the interpretation given by the Court of Appeal of Quebec to the
term "law" in art. 202(2) C.Cr. in St-Germain, v. R., [1976] C.A. 185
(Que.C.A.) is followed. ' ’

198 Supra, note, 82 at 272 f. -
109 (i932), 40 Man. R. 247, [1932] 2 D.L.R. 7187. €f. Soldiers’ Memorial -
Hospital v. Sanford, [1934] 2 D.L.R. 334 (N.S.C.A)). .

L}

110 g nra, note 82 at 278 and 279, 9

\ _ | -
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C . 44, Conclusion p B

In concluding this chapter whic\ﬁ dealt with the ,differences in

treatment of the deductions for "new for old", it is\gubmitted that this difference can

(23 attributed to different basic evaluations and_pfiorities in the two legal systems.

The difference we witnessed in the treatment of the "intermeddler” and of the "new
i’or old" problem are actually two sides of the same coin.

The evaluation of different interests and the giving of priority to one
or the other is part of a legal tradition. Legal tradition is to my mind heavily
underestimated as the reason for‘differences in legal systems. What is meant by the
term "legal tradition" is a shared set of basically c;ommon priorities and intuitive
solutions ﬁn the relevant circ;les. These circles consist maihly, but not exclusively, of
lawyers. In areas which are more loaded with moral or ethical c;ontent such ‘as family

- 'c iaw, divorce law, criminal law and probably constitutional law, this is much more
: ¢

obvious. I think, however, that even in areas which at first glance appear quite

"objective” or value neutral, legal tradition has an extepsive, although probably often

' subconscious, impact on our thinking.

This impact surfaces in the cases presented in the last two chapters

and accounts for the different roads taken by the judicia-u'y. The differences in bias
and the emphasizing of opposing aspects in the area of the intermeddler are Qart of
this legalotradition. A consiste;nt abplication of the bias will and should logically lead
-\ to similar results on the new for old leve

» ] The different concept of fréedom prevalent in the common law ,

resulted not only in differences readily observable in the treatment of property by
the constitutional law of common law countriés, but also inevitably leads to
( differences in the treatment of that same concept in the domain of private law. Some

of the aspects of this treatment were discussed above. Consistency of evaluation in




»
accordance with the prevailing legal tradition is probably generally what turns a set
of rules into a legal system or a legal order. In that respect, the differences seem
understandable and even inevitable.

The new for old and the intermeddler cases involve the same clashing
interests. Whatj we saw in chapter 3 and 4 is in fact the expression of the fact that in
both systems, values are a;;iblied gs;xsistently, this consistency being, as I have said
before, the cornerstone of a notion of justice. \

" Comparative '"la}v is a tool enabling us to detect such links and
traditions and to empirically test the validity of the connections found.

If we accept this view we will also have to accept that changes in the
legal tradition, judicially triggered or generated by changes in the value system as

determined by the legislature and the convictions of society, can and should lead’ to

the change of all the areas connected by the relevant set of evaluations. In our case

149"

this could mean ‘that a changg»:,;in the law of the "intermeddler® would have

¢
.
o i,

repercussions on the treatrhent of the new for old problem. A ¢ e in the concept
.

of private law freedom through the development of the remedy df restitution or a

mechanism similar to negotiorum gestio would, in the process of becoming part of

-

the legal culture and tr\ag,jtion of common law, eventually exert pressure for changes

in the treatment of the new for Wlem. ‘ !
[ ,"b &
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5. Chaoter 5 Conclusion -

a

In preparing a compal;ative study we inevitably come to a point where
we question ourselves about the reasons for the exercise and the method we are
using. Therefore, instead of repeating the summaries already given, let me devote the
‘conclusion to some remarks concer'nmg the coxr‘lparative method.

The classic use fof con{parative law and probably the one that gave
rise to a more widespread interest in other legal systems was legislative comparative
law, The idea of using examples given by other legal systems for the enactment of
one’s own legislation is illustrated and reflected biy names like the "Revue de Droit
International et de Légul_ggm Comparé” in Belgium, Foelix's "Revue étrangere de
législation" or "Société de législation compqrée".l

It is hard to rid ours;lves from the impression that this use of
comparative law comes quite close to the public acknowledgement of one's own lack
of .imagination. Still, we can probably acknowledge that it :at least facilitates the
finding of new and un;xsual solutions and that it is a normal reaction to the fact that

]
legal research has as a result of its nature and of its object very little opportunity for

. clinical testing or empirical reséarch by way of experimqnts. This would still not

4

justify the use of the comparative method in a purely academic environment without

a view to the enactment of new laws, °

°

What then is the use of comparative law?

In German, the term comparative law is "Rechtsvergleichung”. This
—- ' N
means "comparison of laws" - and therefore denotes more a method or action than a

discipline or branch of law, The expression "comparative law”, on the other hand
J. ! - "
suggests that we are dealing with a discipline or field of law much like

.

v

! This list is not exhaustive cf. also the "Office de [égislation étrangére et de
droit international” which was founded in 1867 in Paris.

I's —




administrative law, private law or labour law to name a few which are all well

AN
defined by the subject matter {nvolved.?

I niay be influenced by my German legal upt;ringing, but the
conclusjon I draw from the foregoing chapters is that the concept of comparative law
as expressed in the term cqgmparative law is actually a misnomer.

b}
Once we agree to reject a naturalist view that there is law out there

which may be found by a comparative extrapolation of existing legal orders, we end
up in a vacuum, It would then appear that the comparing of laws is supﬁrficial or at

best academic, in the sense that it is not done ‘with a view to achieve a further

objective,
w
I tend to believe that this is what German comparative law, and

maybe less obviously the discipline at large, has been suffering from for quite some

time and more extremely so in the last years. Although the interest in other legal
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systems is rising and the number of publications with a comparative content is.-

increasing it seems that most of- them satisfy. themselves with an "accountant's

approach”" towards comparative law. The attitude is the one of collectors of rare.

species of butterflies who are more concerned about the size of their collection than

. ”

about studying the animals while in their natural environment. Many comparative

law institutéé‘ turn out huge compilations' containing quite superficial overviews of
tiny areas of law as well as of the law in general. The development of a coherent
overview (or "Zusammenschau") too often degenérates into a bird’s eye vie\y of the
legal,mgp, often because the writer i§ not acquainted enough with or willing to dive
into the legal systems and institutions compiled by others which he is supposed to
compare. Much like butterflies, the legal systems in the compilations seem safely

stored under glass tucked away with a pin through their hearts.

°

? The idea behind the German term is also expressed by the name ‘chosen for

"L'Association Québecoise pour [élude comparative du droit’ .



I believe this is nothing more than complacent, self-centered 'art pour
lart. ‘ )
There mustabe an underlying purpose to justif y the’ writing on a

subject as well as the use of a method. The exercise of writing might be an end in

itself (for example to acquire an academic degree) but other than in these instances,

in my view there is only one other purpose which justifies the comparative method.
This justification is the teaching of law.
As a pedagogical device which includes the use of the method in

order to facilitate the discussion of problematic parts in a leggl system, comparative

law has its place. As a matter of fact, it has always been used for this purpose.'

.

Arguments de lege ferenda, constantly ﬁsed in legal writing as well as in the
classrooms, is only another guise for 5 comparative‘ analysis. If we substitute the
foreign law with the solution found de lege ferenda, we have the paradigm of a
comparative argument. ~

This study and its use of the \(:or;lparative method should be
understood against this background. It is hoped that this com_parison has héiped boti)
author and reader to learn about comxeé@ns we subconsciously make, but do not\

’ 3 \ N . .
account for consciously. It was not intended to evaluate the quality of solutions

N r N
offered by either legal sy‘tem. Comparative law was therefore understood more as a

3
pedagogical device than as a legal discipline.

I therefore find it aqpropriate that this thesis be squitted to an

Institute which was originally designed to be the "midwife" for a Canadian National

Program in _law, a program which was also creg}ed to further comparative law as a -

teaching method in a jurisdiction so marked by often inadvertent and unconscious

- o

undercurrents from different diréctions. . ¥
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