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An act sivins rise to an obligation to indemnify, be it in tort ,( 

or in contr'act, can cause not only losses but ben~fits, as weil. This thesis" 
,. 

explores the extent to which these· benefits i.nfluebce the amount o( damages 

payable by the defendant in German civil law and common la'Y. 

It concentrâtes fir~t1r on cases where actions taken by the 

plaintiff, which go beyond a dut y to mitigate, gàve rise to the bene fit. 

Secondly, situtations are 'examined in which the benefir consists in the 

irnproved condition of the damaged objects after the defendant has paid .far 

their repair. 

Differences in the treatmenl' observed in· the two legal systems 
... . . ' 

under comparison are suggested to be accountable for and 'explainable by 
r 

dif,ferences in legal traditions in the field of assessment of damages, the 

treatment of unsolicited benefits, unjust enrichment and negotiorum gestio. 
'. 
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, • u"n .événement enkendrant un~ obligatf'n d'indemnisation l 

cause dtu~e réspo~sabilité; soit délictue1l8 -soit contra~uelle, peut donner lic~u 
i 

non seulement l des do~~ages mais au~si" à d~' bénéfice~. Ce mé~oire 
-:: 1 /',. " " 

'/' '. ',' 
explore' comment ces bénéfices influencent le mà.htant.des domma8es~int6rets 

. • ,--.. 1 

que le défendeur est obligé de p,yer en droit !~ivi1 allemand et en è~mmon 
b /, • 

law. 
~ 

Dans UR :premier temps, des as sont etudiés dans lesquels .les 

gestes du demande 

dommages ont donné lie à. un bénéfic~. 

Dans un 
b,. 

lesquelles le bénéfice 

'une obligation de minimiser les 
, ; 

" 

des situa~ions sont examinées dans 

condition améliorée -des objets , 

endommagés, suite à des réparations e treprises et payées pa! le défe.ndeur. 

'8, -
• "io(, 

est -süggéré . que le~s , , 

décelées .dans oIes deux systèmes jur diques faiS,ant l'objet de la comparaison 

" sont daes à des différences de t aditions ~uridiques dans le domaine de 

l'éval~ation des dommages ainsi q e de l'enrichissement sans cause et de, la .. . ~ 
Igestion sans MandaCou negotiorum gestio. .. 
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1. ~ Chauter 1; General Part 

\ 
courts have 

~ 

An event whioh causes a loss can also generate profits or benefits. The . .' .. 
therefore repeatedly been called ~pon to de al with benefit-yielding , 

events which have tO,be credited 'against a daIPa8~s- claim. ~. 

Consider these exam~les. The lot of land on which a house stood 

before the arsonist burnt it down is worth, more without the building because the . , 

-
dweUing' was protecte'd as a heritage building. Again, a dismissed emplayee finds a 

job; which is better paid th an the old one. Qther examples are the car accid~nt that . ' 

triggers payment by an insurance company and· the contract-breaking buyer who 

refuses to take' the goods but whose seller is able to resell them at â profit. FiDally, a 
, ' 

damaged mJ'"hine is worth more after the repair with new spa~e parts for which the 

o wrongdoèr had to pay. 
~ 

In aIl these cases
o 

we have to address the Question of the extent to 

which this benefit influences a damages award. Should we disregard it as whollr or 
l' , 1 

partially irrelevant or should we reduce the damages by the amouDt of the benefit? 

This paper pre~ents arguments and aspects raised by the above cases 
~ t 

in both German and common law. 

The common law, when it addresses these issues at all, deals with 
\ 

, them 'under ·th~ label' of the "collat~ral source rule", if the benefit comes from third 

parties, or of "better~ent", when th~ benefit is created by,;ompensation in the form. . , . 
\ . 

of repair. If the bene fit was created l by the plaintifrs own actions, it is seen as a 
1 

" J , 
question of mitigation and the rul,e as to avoided losses comes into play.. =t'his rule 

stipulates that any loss avoided goes in mitigation, i.e. in reduction ôr the loss. 

4. 
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While on the face of it, and in particular for a common lawyer, these 

!reu of law may not sëem to be related, thet can be t~eated together for several -
,r 'lo 

".1>0 A' 

r~l\Sons. In a11 cases, in one way or another.' a loss was eventually avoided, and in a11 
~, , 

c~es (Isis raises the question whether the accrued benefit has to be accounted for in 
'~ • 1 \ 1 '\' 

reduction of the damages, ~-"~' _' .. . ( , 

Both b~eàch of contr~' and he commission of a tor,t 'give rise to li 

dut y to cO'mpensate. The question of accoun 'ng for benefits -could be seen as a mere . 
-

component 'of what it means to compensate. It would then bècome a question of 
, ~ 

definition of the concept of compensation used in aIl the cases m~ntioned above. 

Taking, a somewhat different view, we can approach ih~ question of 

" accounting from a ditferent angle. Who, if anyone, is entitled, or more entltled, _ to 

keep a bene fit that bas accrued through' an event which also has given rise to a loss. 

Seen from this perspective, the focus would lie more on the question of 'ùnjust , 
'1) -

enrichment., Wou Id the plaintiff be unjustifiably enriched if he kept the bene fit as 

weIl as the normal amQunt of loss? 
,\ 

, r 
This unjust enrichment approach would also link together ail the cases 

mentioned above, regardless of the are a of law the y !lrose in. My starting point is 

therefore the factual situation of a simultaneous 10ss and oenefit. 

A short introduction to the German law of damages and to the 
\ 

• accounting problem will be given in order to allow, the common law reader,to follow 
( 

the ,comparative parts of the paper (chaPter 1) . 
.) 

, 'The second chapter of this thesis will then serve as an illustration • 
• 

Four typical situations are presented in which the prpblem of accounting for benefits 

arises. Their respective solutions and the arguments usetl therein will he discussed in 
Q. • 

both German and common law. 

This part is followed by two chapters (3 and 4) which will deal wit'h , 
twc) groups of cases in which German and common law take opposing views, 1 have 

\ 
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.\ 
chosen . to deal with these situatiQns in more depth because it -seems that the. 

- , 
~ifferences, and a comparison thereof, succinctly reveal' the issues involved in this 

area of law. These two chapters respectively deal 'Vith benefits obtained thr~ugh 

efforts beyond any duties owed' to ~he defendant (chapter 3 - own efforts) and 

through the repair o( ~ damaged thing (chapter 4 .. "new for oId"). ( 

In these last two chapters, an attempt will be made tQ connect the 
1 

cases and evaluations used in the reasoning leading to their s lution. It will- be argued 

that the intere~ts inyolved are similar to those in unjust 

enrichment and that the differènces ·between the tw traced 

back to fundament:tIly diCferent understandings of thé principl~ of unjust enrichment 

and of what compensation means. 

To a certain degree, these basic understandings or biases May orten be 

unreflected. 1 shall therefore refer to them as legal traditions. Consistently applied, 

the law will reflect the differences in le gal traditions in aU areas in which the y 

surface as determinative factors. 

It should be 110ted that ~he d~ty to mitigat~ common law actually 

consists' of at' least three. subrules. Firs~ly, only damages which could not have been 

~voided through reasonable efforts can 'e recovered by the plaintiff. Seconqly, • 
- , 

'reasonable,expenses made during these efforts can be recovered as part Qf the 

damages and thirdly, once a loss has been avoided, Le. it has not materialized, this 

will go in r.eduction of the award as weIl. The last ru le (the rule as to avoided 1055) 

will be the primary concern of this paper' . 

Mitigation rerers to what the plaindff should do or, in tfie case of t.he 

ru le as to avoided 10ss, to what he did. The problem of "collateral benefits" on the' 

other hand,' refers to benefits received From a third party source, 1 will deal wil'h 

both these rules because the y appear to be closely related. In both inst~nces. we have ' 

to establish criteria enabling us to determine whether benefits caused by a tort or a 
_ , l,' 0 

.' 
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breach of contract' should be included in the assessment of damages or not. 1 

, therefore fjnd it essential to compare the co~istency of the law wqen dealing with 

4 

" these two subjeé'~ apd to treat both--t'111ë'S" in this thesis.' Indeed, they are but two , 

~: 

-:' 

sides of one coin. 

It seems ul!disput~d that the dut y to mitigate can only arise ~ the 
, " \ 

breach of a contract or Ihe breach of a dut y in tort. l Being a subproblem of the dut y 

to mitigate, benefits arising before a breach are generally to be disregarded. On the 

other hand, it has to be noted that deciding which benefit-' accrued before the 

damage-producing event and which occurred later is not without difficulties. ,For th,e 
- ~ 

purpose of this papet, ~ shall assume that the ,issue of the benefits ha~ing to be a 

result of the event that brought about the damages is c1ear. 

Some writers seem to, take certa,in judicial statements2 in the' area of 

mitigation to be conclusive evidence for the assumption that the test appJied by ,. , 
common law courts in aU cases in which an injurious "event ~lso caused b~iîefits is a 

, . 
merè "but for test".! This. would me an that inY l5ênefit, as long as it Ï$ in fact 

, 1 • 

" 
caused by the tort or the breach of contract, woûld go in reduc!ion of the damages, , 

-'~ Although this is obviously the most clear eut solution, it is not the one 'adopted by 

the courts'. The simplé example of the Cather who pays' for his' injureèl daughter's' 

1 White' and 'Carter (Councils) , Ltd. v. McGr.egor, [1962] A.C. 413 (H.L.); 
Canadian Western Natural Gas Co. v. Pathlinder Surveys. Ltd. (1980), 
12 Alta. L.R. (2d) 135 (C.A.). ~ / 

2 Cf. for example Apeco 0/ Canada. Ltd. v. Windmill Place, [1978] 2 S.C.R. ' 
385; Karas v. Rowlett, [1944] S.C.R. 1; Weber v. R. G::"~Steeves 
Construction Co., Ltd. (1981), 32 B.C.1..R. 51 (S.C.); in' the U.K.: 
Lavarack v. Woods 01 Colchester. Lld., [1967] 1. Q .. B. 278 (C.A.); the 
exact meaning of Lord Haldane's words "arising out of the'"' 
transaction" in British WestinghouSe EleClrÎc & Manulacluring Co. v. 
Underground Electrlc Rai/ways of London. Lld., [1912] A.C. 673 
(H.L.) il! not entirely clear to me. 

S Cf. Jeffrey G. MacIntosh, David C. Fryden~und, "An Investment Approach 
to a Theory of Contract Mitigation" (1987), 37 U. T. L. J. 113 at 120 
t 0 
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. ~ ~ 
medical bills shows this. The damages awardeJi-wiU clearly not be reduced because of , 

this. Of course, had the daughter not been injured. by tlie tortfeasor, the father 

would not have paid -the daughter's deis. No cou~t, however, would ho Id this to be 

sufficient to establish that the amount paid had to be accounted for in reduction of 

the damages payable by the wrongdoer. 

Although no satisfactory. answer as to exactly why the test is 
o 

insufficient is given, courts have made ft clear that in both "collateral soorce" cases 

5 

and in mitigation cases, the y take- into account a much broader array of factors than 1 

Mere causal consequence." 
, 

- Turning to the subject of accounting for benefits under common law, 

one can distinguish tort and contr~ct cases. Although this seems to be the te~ndency" . 
, 

... ____ t:' --~-_ 

of the courts, ?ne finds a number of statements to the effect that the sa me pr.inciples 

apply in both contract and tort.Il Although not an analytical or constructiye 

argument in itself, but rath,er a mere statement of oonsequences, this is somewhat 

revealing because it logically departs from a p~esupposition. This is that, once we 

agree that the s~me rules apply. ,we reject a solution of the problem of reduction of . , 

damages claims for beneficial events via the argument of reniotene$s" ot causation . 

• The tests of foreseèability as weIl as the standard and dàtes being so different in-tOrt 

" The "b~t for test" was clearly rejected as a 'conclusive crite~ion in Parry v. 
Cleaver, [1970] A.C. 1 (H.L.) at least for the insurance cases. Cf. also 

.. ', -RGZ 80, 155, 160 or BGHZ 81, 271, 275. Even thè doctrine. in 
/ Germany seems to agree on that point cf. Dieter Medic'us in GOnther 

Beitzke, J. -v. Staudingers Kommentar Z]Jm Bürger/ichen Gesetzbuch: 
mit Einführungsgesetz und Nebengesetzetr. Buch Il, 12th ed. (Berlin: J. 
Schweitzer Verlag Walter de Gruyter, 1983) [hereinafter Staudinger] 
section 249 BGB para. 143. 

Il Cf. for example Redpath v. Be/fast and County Down Rai/way, [1947) N.I. 
- 167 at 172. 

'. 
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and contract,6 it follows that once we accept the s~ e ent' th~t the rules are similar 
1 • . 

, : 

the solution can not be round in the area of'remotenes alone . .. 
CO!Dpensation being the common aim and 'end of both tort and 

contract law, this makes a lot of sense if w,e consider the fuIes of mitigation, and in 
. 

particular the rule as to benefits, as a qu~stion of the definitie,n of damages in a 
1 

brOllder sense. In not ârawing the distinction between tort and contract in~the-

following discourse, we have to presuppose that there is at least some truth in the 

statement that remoteness and causation are not the key to the solution and that the 

.,prOblenis we are dealing with here are on a different level or, repre~ent another step 

in the analysis. 
'.,~ .. ~. 

J' ·.~..;..-·l~::...-, r Another way of structuÎ'Îng the foUowing is to look at the source of . --- , -

__ , ____ ~e~~i~, Le. at ~ho i;1\fact pays;' or at w~ere the cash flows from. T~is requires 

one ta suppo~e ~hat fhis fa:tor is ~ignificant. Law is no~ s~' superficial as to disregard 

aU factors in or~40 concentrate on J the exterior aspect of where the cas~ flow 

occurred. The act41 transfer of funds is only superficially relevant. It cannot be 
( 

stressed enough, hfwever, that what really matters. is the legal relationship that gave 

rise to the transfe~. This might be what -Lord Reid meant when he said: 

1 

"[S]urely the distinction between receipts which must be brought into account 
and those which must not must de pend not on their source but on their 
intrinsic nature. H7 

1 will,take the way of examining the issue of accounting for benefits 

by looking at similar fact patterns (or better topoi). The danger in this approach"'cân 

be seen in .the following -anecdote recounted by Justice Holmes: . . , 
~ 

. , 

"One mark of a great lawyer is that he sees the application of the broadest 
roles. There is a story of a Vermont justice of the peace before whom a suit 
was brought by one farmer against another for breaking a churn. The justice 

& Cf. Parsons (Liveslock), Lld. v. Uttley lngham & Co .. Lld., [1978] Q.B. 791" 
(C.A.), Czarnikow. Lld. v. Kou/os. [1969] 1 A.C. 350 (H.L.) with 
regar.d to just how different the rules are. J 

7 Parry v. Cleaver, supra, note 4 at ISE . 
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took time to consider, and then said that he had looked through the statutes 
and could find nothing about churns and gave judgment for the defendant. 
The same state of mind is shown in aU our com!l10n digests and textbooks,,,a 

In our case, however, this technique r~veals the advantagë- of 
, l ' 

following le gal as weU as factual criteria for' grouping t~e relevant problems and 
i 1 

, ,1 

cases. If we keep in mind that wç are attempt.ing to find thf "broadest rule", we will 

not risk being compar.ed to the Vermont justice. ~ 1 

In addition, this ~anner of strJUring the following material 

facilitates a comparison within as weIl as between the two systems treated, in that it 

enables us to consider faet patterns with the same distribution of interests between 
~ 

b 

the parties involved. 

1.2. Use of the Comparative Approach 

, ' 

Comparative law, as 1 want to approach il, should not be studied with 

the expectation of finding the "better solution" or the one that is "more just" or 

"makes more sense". 

Having been· brought up in one legal system as most lawyers are, 

"crossing the border" is a dangerous venture. It is probably quite natural to encounter 

new things with a certain amount of skepticism. This ,skepticism can very easily turn 

into rejection, or even worse, into an attitude of superiority which is probably more 

often a mechanism to proteet oneself th an the fruit of reasoned criticÎsm or aetual 

legal xenophobia. 
ç 

Much as this ean happen on a real trip to another country, the sa me 

danger lurks 15ehind every step you, take in another Jegal system. And just as we look . 

8 " As cited in Clarence Wilfred Jenks, The ;!!rospect 01 
Adjudication, (Dobbs -F~rry, N.Y.: Oceana Publicaitons, 
who unfortunately fails to give a referenee. 

,( 
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at people and how they are used to and determined by their traditions wh~n we 

travel9, 50 shaH we have to cope witll "legal traditions" which are often basic beliefs 

shared by a community and which tend to surface very(' often disg~ised as a 
, 

particuJar institution or method of solving confli~. 
\ 

Once this is acknowledged, insight may spread quite quickly. 

W~en we travel, we can comeo back without having seen anything if 

we approach the experience with preconceptions that have been implantèd in our 

minds over man y years. 1O Studying comparat!ve law, like travelling in another 

country, can therefore only be of any use if it is done in order to discovef and point 
, <0 ,,, 1 

out inner connections, links and motives for looking at things differently. Comparing 

in this sense is therefore not don,e with a view to finding the ~better solution" for a 
.... 

problem. This would be a useless exercise.anyway because it could only be the better 

one ,on the. basis of Dlï. views and preconceptions as weIl as in view of the ends 1 

/ 

" 

S) The travel metaphor bas been used in a much more dramatic form by Ernst 

.... , .. , Rabelp'''Deutscfles und Amerikanisches Recht" RabelsZ. l6 (1951', 340 
at 340: "Rechtsvergleicher sind gewohnt, in fremde Dickichte 
einzudringen, und 'darauf gefasst, dass unter 'jedem BuSch em 
Eingeborener mit Pfeilen [auert." 1 think this conQueror-like image 
reveals the dilemma of ..comparativists in the last de cades who, because 
they were not humble visitors trying to integrate before comparing, 
were threatened by the "arrows of the aborigines" who probably had 
ail the right in the world to,feel insulted by the value 'judge~ent of 
conceited touristS" on their legal photo safari. Recently, the metaphor 
was taken ,up by Günther Frankenberg in an interesting attempt to 
reevaluate the position and use of comparative law and hs links to 
cultural backgrounds, see, "Critical Comparison:' Re-thinking 
'Comparative Law" 25 Harv. Int'I. L.J. 411 (1985). 

\ ' 
\ , \10 This is oCten revealed by the terminology. For example McKinnon, L,J. !n 

8 

, Fibrosa Société ;4nonyme v. Fairbairn Lawson Combe Barbour, Ltd. 
(1941), (1942) 1 K.B. l~ (C.A.), (reve~sed in [1943] A.C. '32 (H.~.» Ilt 
28 ~d per Lord Wright at 61 "[ ... ] it is clear that any civilized Systéht. . '" of law is bound to »rovide remedies for [ ... ] unjust enricbment" this 
shows a state of mind which is surprisingly wide spread and' found 
also e.g. in J~rome E. Bickenbach, "Unsolicited BenefitS; (19~1), 19 
U.W.O.L.Rev. 203 at 209 "obviously, in a civiIized leSflI system, 
neither of these standards is (lcceptable". 

lf 

. . 
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, 
pursued. will effectively léad' to f.cel should be Doing this nothing more tha!l a 

conceited value judgement. 
> • 

~ A compara~i~i~hOUld therefore be like a" good t<:~~r 'guide. Hé, should 
~ - . 

be able not only to state things as the y are but also to try to explain 'why these things ' . . 
are the way.,they are. T)tis entails linI<ing them up wità their envii"onment. This step . ' 

t 

is one that connects with the traditions a phenomenon is embedded in. It is thè . , 
.. 

attempt to ratwnalize the impact of cult\}re 'understopd as Il coris~nsus On the way to 

look a~ things i~ a given community.u 

.-
Comparati'\le law as 1 perceive it is therefor:e necessarily quite 

descriptive and eXp'ository, Why things shOuld be different is a second'step which is 
""" 0 , , 

very"apt to end up as a simple rèlapse into the value syste1l1 we grew up in, 
o 

This is why l even~ually want to concentrate in chapters three and 

four oq twt>' areas of the rule as to ,avoided loss even though it is dealt with in quite 
1 .... 0 • 

• "G • " IV 

a differ.ent manner in commmon law and in German civil 1aw-, CQmparing the same . . 
solutions Îi - like comparing the same things - quite boring for the, comparer as well ' .. 

\. .. '- ~ 
as annoying for' the re'ader.12 Therefore, àffèr a short overview of the law as it 

• • 
generally deals with the crujes in which the issue surfaces,' sucl) overview being - , 
designed to put the issue in a broader' context, l' shaH concentrate on the points of 

"ne~ for old" of "betterment" and on the cases in ,which th~benefit was achieved 

o 

11 See, "although with a view to ·the' question oi "borrowing" legal institutions 
and the effects of this process. the discussion between Otto. Kahn
Freund, "On' Uses and Misuses of Comparative Law"..s: 19~'4) 37 
Mod.L.Rev. 1 and' Alan WatsOn, Legal Transplants; an Approach to 
Comparative Law, (Edinburgh: Scottish Academi, Press, 1974) and 
Alan Watson, "Legal 'Transplants and Law Reforn\," (1976) 92 L.Q.R. 
79. 

12 Cf. as to the treatment ~f differences and similarities in Comparative law: 

~ 

Konrad Zweigert, Hein Kôtz, Ein!iihrung in die Rechlsvergleichung 
au! dem Gebiete des Privalrechts, Bd. /, Grund/agen, Ist ed. 
(Tiibingen: J. C. B. Mohi (Pavl Siebeck): 1971) at 36 ff who is 
prepared to talk aoout a general Ifpraesumlio simililud;II;s" in 
Comparative law. 

.. 
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througb the person. efforts of the' plaintiff, in which cases the solutions and 
,J 

.. attitudes seem to differ radically between éommon law and German civil law. 

1.,3. Overview of Relevant Parts Of German Law 
J 

, 

10 

T~ following parts of this tirst chap'ter are designed to introduce the 

ieadèr who is ~ot tr~n~d or otherwise famili~r ~ith t~e German ~egal system to thJ 
4 (; 0 ~ 

basic elements and legal concepts as ~ peftain to the issues dealt with later. In-

addition to briefly treating the way ,damages are computed (1.3.1.) and the' -application of the dut y to mitigate (1.3.2.), sources of further reading available to the . ~ . 
non-German speaking reader are provided in the footnotes. Finally, an overview of 

the treatment of ac6:>unting for benefits (Vorteilsausgleichung) by German courts is f' 
, l ' 

presented (1.3.3:). . 
• -

1.3.1. Legal FrameW'-ork and the Law of Damagea 
"~ . , 

, 
" 

6 , 
To explâin the Germ~ law of damages, we have to start with the 
, ( ; 

Question of· how the German Civil Code (hereinafter BGB1!) decides whether damage 
~ 

has occurred or not, and how it is computed. The issue, which 1 ~hall argue açcounts 

for a number of differen~es between German and cômmon l;w in the field that we 
~ .. 

13 For Bürgerliêhes Ges{'tzbuch dating ·from August 18, 1896 (RGBI. S. 193, 
BGBNII 400-2 last change 8.12.86). A short introduction in English 
can be found in B.S.· Markeslnis, A Comparative Introduction to the 
German Law of Tort, (Oxford: Clarendon Press, '1986) at 15 with 

'further bibliographical references to quite unsatisfactory works for the 
anglophone reader id. at 21. , ' 

14 The subdivisipns of the BaB are called Paragraph~n and are abbreviated 
by a special sign. For reasons of convenience for the anglophone . . 

, 
/ 

/ 
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(Art und Umf.na des Sc:hadensersatzes) ." 
(1) . Wer zum Schadensersatze veriflichtet ;Sl. hat' den Zusla"d 

herzus(el/en. der bestehen würde. wenn'der zum Ersatz verpflichtende Ums/and 

Il 

, ,nichl eingelre/en wdre. 
(j (2) /;, wegen der Verlelzung einer Person oder wege~esch(/aigung \ 

,iner Sache Scha4ensers.'z zu leisten. s. kann ler Gldubf4:. ~ l H6el/ung den dazu erforderlichen Geldbelrag verlangen. (emphases ~ 
(Manner and extent of Compensatton) , .. " 

"--.., (1) A person w~o is obliged to make compensation shaH restoN the 
sïtuâtion which would have existed, had the circumstance rende ring him 
üable to make compensation not occurred. 

\ (2) If compensation is required to be made for in jury lo a person or 
dainage to a th~ng, the cttditor may demand jnstead of such restoration the 
sum of ,money necessary for such restoration.)1 , 

This section is found in the general par' of the law of obligations. It 

therefore applies to bath con~ract and tort.î\@w as well' as to ail other situations in 

which an obligation to pay Iiamages may arise. It spells out the max~m of restoration 

Din kind. 'Although a first reading may suggest that ~he normal situation contemplated 
... 

by the code is that the person under. the obligation to compensa~ would take care of 

• 
undomg the harm personally, solving ,these cases js presently not the most important 

, . . . 

.. . aspect of the' provision. Today this provision is much more important as a . . 
" '>--determination of the 'adequate measure of damages than as the actual statutory basis . 

~r ordering the·wrongdoer to repair or. to do an eq~ivalent :ct. A recent decision 16 

of the German Supreme Court for .. Civil and Criminal Matters (hereinafter BGH17), 

in which the ownêr and bpilder of a model of the Torpedoboat "Dachs" of the 

\ 

, . 
reader and because the "hardware" does not print the sign 1 wiH use 
the En,lish equivalent of "section" for Paragraph, "subsection" (subs.)" 

~, \ . for Absatz ~nd "clause" for Satz. ~ 

\ 15, The l1nglish versions of the 8GB throughout the text are base on the 
following translations: Chung Hui Wang, German Çivil C s -
Translated and Annotated, (London: Stevens, 1907~" and lan S. 
F~ester; Simon L. Goren, Hans-Michael I1gen, The German' Civil 
Co (as Amended to January 1. 1975) .. (Amsterdam: North-Holland 
Publ ing, 1975). swrr-~or changes were made for the sake,of 
accuracy. j'Y' 

16 BG.HZ 92, 8S ("Torpedobool Dachs"). 
'\-

17 For Bundesaerichtshof. An overview of the German judicial system. is 
cQntained in B.S. Markesinb, supra, note 13 at' 1 Cf. . 
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, 
German navy could ,only recover its value as determined by the court, does not 

, . 
qualify ot change the law. On the c~ntrary, it shows thàt the" ~elevanr reference point 

,i 

of the compariso~ to be made b~twee~ the situation before and aCter the act leading 
} ,.' '. ' 

.\ ta the dut y to compensate is not merely an eeonomieal one. What has to be eompared 

are onthologieal situations, not sums of money.I,B The mai-l argument in that case was 

tha,t the self-made .boat was a' unique object. Th", rebuildin~y a professional model 

builder as the normal measure of damages according to s. 249 would not refleet what 

12 

~ 

" <0 • C 
the boat in faet' represented. Having 'been built by the plaintiff, and nobody eIse, it 

was a unique object,which could therefore be presented in-exhibitions to the relevant 

public. ·Thus, recreating lM ship which the tortfeasor would be under the obligation 
, 

to do aceor~ing to s. 249 BOB was imposs~~l~ ~hese cases s. 251 subs. 1 ~OB 

. stipulates that the value which the court is relatively free to determine according U 
287, of the Code of Civil Pocedure (heri~after ZPOI9) has to be paid in 

compensa tion.-

This, of course, cannot and does not mean that rest6ration 
, , , 

(Wiederherstellung) is only possible..if( cases in which the exact same position can be 

aëhieved agame This would logically never be possible.20 The demolished car can 

never be res~oreG to i~-demolition state. StYI, restora~ion within the meaning of 

s. 249 is possible. Ali that can be and was meant is -that the injured party should. be 
, " 

" 
put back into 'substantially the sam~ position. This is a' position that can objectiv~ly 

be consi~ered to be equivalent, an evaluation 1~ft to the judge as a matter of facto , 

" '" 

J • 

11 This seems to be genera11y accepted. although some writers still understand 
the di'fference between before and after as a mere matter of, " 
arithmeti~s. Cf. statement of the problem in BGHZ 43, 378, 381 • 

l" 

19 For. Zivilprozessordnung. 

,. 

1( 
{ . 

, \ 

fo This has been expressed with unusual openness by Lord Reid in British 
Transport Commission v. Go~/ey, [1956] A.C. 18S (H.L.) at 212. 

.. 
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'Section 2498GB is ~n fact most orten used to rebut the .ar8umen~/ 
, 

frequently made by defendants that'1he hypothetical tesl of value as the measur~/of 

damages is an adequate way of coiDpensation. Section 2498GB settles questions that 

have been and still are discussed in common law, namely is the cOD,lpensation 
a.. ' , 

effected by handing over the difference in ~ between the plaintiff's position now 
- (1 l 1 , 

and the one that would h~ve prevailed without the event that brought about the dut y 

to indemnify (hereinafter the "event") or by actually restorlng it?21 Two cases which 
, , 

address the problem and represent the opposite positions best illustrate what is at 

stake here. They are taken from the common law because it is more familiar to the 
c. 

~eader. On th~ one hand, there is Joyner v,, Weeks~I2, a _cas-e in which a lessee failed to 

deH~er up the pre mises in a state of good repair. After the lessor had relet to a third 

partr who undertook to perform 0 alterations and renovations, he sued the rirst lessee 

for breach of bis covenant. l'Jte court awarded not only nominal damages b~t 

decided that the ordinary rule is that the cost of repair, i.e. performance by putting 

the plâintiff in the required position, i5 the measure of damages. On the other haRd, 

.. 

\ 

. . 

21 This is addressed again infra' chapter 4. This formulation ("event") is 
chosen deliberatély becau'se for tLle purpose of this paper, 1 am of the 
opinion that the problems are of the same nature in tort as' weil as in ) 
contract. The only difference is that the hypothetical s~tuation that h,as 
to be compared tQ the sta/us flUO is in one case determmed by the two 
parties through the definition of tre contract (i.e. their position had 
the contract been performed and D.Ql their position had the çontract 
never been made) and"in the other case by the law as applied by the 
court. In 'this sense, a tort àlso never puts a person ~ into a former 

", position but rather into a new position lhat should as c10sely as 
possible resemble, i.e. be equivalent to, the old situation. Just as it is 
impossible for a contract to go back, the relationship created by a tort 
can only qevelop in one direction - forward. Cf. also supra, note 20. 

22 [1891] 2 Q.8. 31 citing older case law at ·37. See also with the same result 
SU1t9ysilie Nursing Home v. Builders Contracl Management, Ltd., 
[1985] 4 W.W.R' 97 and Rad/ord v. De Froberville (1977). [19'n] 1 Ail 
E. R. 33 (Ch.D.) although in that case the rule that tbe difference in 
value is" determinative was confirmed. The case is also fre(fUently cited 
for the assessment of the mitigation point. 

\ .. 
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there: is Wigsel{ v. School 01 Indigent Blind28• where the defendant' who had agreed 
-.' 

"" build a, wall to'separate his land from his neighbour's was held to be requir~d to 

pay only the diff~rence in value between the plaintiff's ground witli' and without:the 

• 
Of course, it might be arguable that the common law, in order to 

- . 
prevent overcompensation, refuses to give this problem an abstract solution and 

inquires, inter. aUa, whe.ther the plaintiff genuinely wanted the work too be done, 
~ 

rather th an the monetary' equivalent of the work. On the other hand, this aspect and 
, , . 

the inquiry into the intent of the plaintiff is never explicitly made a part of the 

general rules stated in the cited cases. In addition, in Joyner v. Weeks the money 

could not even have been used to do the work because the third party, i.e. the next 

lessee, had already performed the renovations. 

-~ To sum up, the significanc~ of section 249 BGB is that it decides the 

point in favor,of the solution found in Joyner v. Weeks. 

14 

The aCJual test applied in Germany in computing the loss is the so • 

called Diflerenzhypothese (doctrine of difference). This doctrine calculates damage 

28 (l882) 8 Q.B.D. 357. Clearly' with this result, which seems to be much 
more widespread Reginald G. Marsden, The Law 01 Collisions at Sea, 
Il th ed. by Kenneth C. McGaffie (London: Stevens, 1961/Supplemebt 

'" 197j") para 467 ff and literature cited' therein; O'Brien v. Underwood 

On 

'McLellan & Associates. Lld. (979), 5 Sask. R. 337 (Q.B.); Hawkins v. 
McGee 84 N.H. 114; 146 A. 64J (1929); Jacobs & Youngs v. Kenl, 129 
N.E. 889°(1921); Peevyhouse v. Garland Coal & Mming Co. 1962, 382 
P. 2d 109 (S.Ct. of Oklahoma), cert. denied 475 U.S. 906, 84 S.Ct. 
196, Il L. Ed. 2d 145 (1963); Eldon Weiss Home Construction, k.d. v. 

" Clark, (1982), 39 O.R. (2d) 129, Oison v. New Home Certification 
Program 0/ Alberta' (1986), 44 Alta.L.R. (2d) 207; Cotter v. General 
Petroleums. Lld., [1951) S.C.R. 154 per Kerwin J. For intermediate 
solution see, Ideal Phonograph Co. v. Shapiro (1920), 58 D.L.R. 302 
(cost of repair or àctual financial 1055 whichever is less). 

2( Ip Tito v. Waddell (No. 2), Tito v. Attorney General, [197f) 3 AlI E. R. 
129 (Ch.D.) Megarry adressed this problem as one of principle. 
although in the end ·he seems to have evaded it by ground\ng the 
differences in case law and on the subjective intentions of theor 
plaintiff. 

, / 
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by comparing the financial situation as defined by the actual state and composition 

of the ~sets or estat; (VermlJgens~Umd2S) with the one that would have prevailed . , 

had the damaging event not' taken place. In keeping with the intent underlying s. 249 

BGB, ·these _points of comparison are the actual ,positions or si!uations, not two 

numbers.26 This·does not hide or deny that it is, as is already expressed in s. 249 1 

B~B, a hypothetical situation with ail the uncerta~nties necessariJy pnked t.her~to. 

StoppÏIig here would automa!ically tead to discounting for ail kinds of 

btmefits, as unrelated as they might be to the events in Question. Any money 

acquired by the innocent party wou Id have to be accounted for in reduction of the , 
damages award. 

" " Although the BGJ!10es not contain an express rule, there exists a 

consensus .that sueh an easy solution can not be right.27 It leads neither to equitable 

results nor does it fulfill the aim o( mosf rules that order- compensation, namely that 

the wro~gdoer is supposed to eompensate for his aets without such compe~sation 
" 

leading to the other party's :"benefit or to undercompensation28• This seems to be 
,. 

evident in cases where the victim was insured. Applied in this manner, afiy insured 

person would be open to injury without any civil remedy or sanction. Although the 

common law seernrrotake a much more lenient approach on this point, it appears 

) 

26 VermiJgen corresponds quite exactly ta the French term patrimoine. 

26 Cf. for a <tuite instructive article, Dieter Medicus, nNo~mativer Schaden" 
JuS' 1979, 233 at 235. 

27 'The BGH took that view but did not provide thorough reasoning in 'its 
decision BGHZ 55, 329, 333 [1971] (Omnibus hits car of driving 
school). 

28 Even in common law, undercompensation or overcompensation seem to be 
aecepted:'lord Wilberforce for example accepts it as a result of social 
security in Jobling v. Associated Dairies. Ltd., [1982] A.C. 794 a.t 803 
(H.L.) where he also sa ys that we do not live in a world "soverned by 
the common law and its 12iial rules", a quality which he himself 
stated it did not have two years earlier in Pickett v. British Rail 
Engineering, Lld., [1980] A.C. 137 (H.L.) at 146. 

15 
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even more problematic to have the repudiating J)arty 0 benefit fro1l1 moneys that the 
u 

injured party acquîres through and by his own efforts afiu the injury is done. This 
~ , 

solution puts the injured ):Ierson himself into a legal relationship that is akin in its 

effects ta a negotiorum gestio. without offering a valid justification for the fact that 

the injured party should be working and risking his own money for the account of 

16 

the wrongdoer. This situation becomes even clearer when we are dealing with efforts' 

or investments which do not meet the reasonableness test of expenses in mitigation 

of damages. Why should the injured party risk,not getting reimbursed for expenses 

incurred, but if the venture happens ta turD out weIl be obliged to hand over the 

benefits just as though. he w~re an agent? 
<: 

The law of damages is always in a state, of flux. The the ory of 
~. 

difference has been criticized from different directions and its application has been 

modified by the BGH itself in recent years. In 1968 the Grosse Zivilsenat (extended 

senate for civÙ law of the BGH)29 for the first time used the term normatÎJœr 

~ ~ 
Schadell (normative 10ss),30 in commenting on a line of cases in which the BÇTH had 

allowed damages ta a husband for the loss of his wife's help in the house, even if he 

had decided not to hire a housekeeper as a substitute. Allowing this~ according ta the 
~ 

Sellat. was, already a rejection of the pure difference doctrine. The focus on the 
,/ 

subjective and particular situation of the plaintiff was j?Stified as a corollary of the 

normative notion of loss. 

~9 This Is a special senate, sitting with 9 judges which 1S cl'eated by s. 132 
Gerichlsverfassungsgeselz. It hears the cases in which one senate wants 
to deviate from an earlier decision of another. senate (s. 136 GVG). A 

/6 similar senate which unites judges from the 5 Supreme Gourts of 
Germany sits if one Supreme court wants to deviate from the other. It 
is one menns of reaching uniformity of law without a strict doctrine 
of Slare decisis. These decisions have an amplified' force and are 
considered extrem'ely binding. An English desciption can be found in 
Markesinis, supra, note 13 at 1 ff and in particular at 2. 

" 
~ BGHZ 50. 304 ff (GSZ). 

'-
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" This concept was subsequently used in a rather inconsistent way. In 

order to be accurate, only a very general definition can be 8iv~n and it May be 

expressed as fqllows: Normat~e loss is a concept of damages which departs from the 

difference theory but is extended through a legal evaluation in certain areu bY , 
r,' • . 

including typified losses even if they did not in fact occur. It includes a focus on the 

subjective. In briefer but perhaps hot as exact terl,lls we could say that a 

circumstance is "normative", if it does not appe~r as a loss from a' ~natural" 

viewpoint, but only after we assumed an evaluative perspective. These short 

definitions merely sum up and coyer very differe~t groups of cases and policies.S1 

This concept has been widely used in cases of continuing payment of 

wages arter in jury to an employee. Sta ing with BGHZ 7, 30 ff, in which it was 
:; 

considered a question of accounting fo benefits, the BGH increasingly éxpanded the 
p 

recoverable loss using this normative c ncept.32 

' .. It was further used for e pie in a case, in which a child C. was 

injured by 1. and had to be treated in a hospital. C. sued I. in damages. A redu ion 

of the award by the amount· of costs saved for not living at home 

because C.'s parents, not C. himself, were j'conomically affected by , , 

judicial evaluation quasi "created" the loss and the benefit having occ~rred for C.ss 

Another example is the claim of an injured housewife for lost labour . 

. The prob\em hére was that no legaUy protected interest of the husband was affected . 
when the wife was injured. On the other hand, the wifé, whose physical integrity 

was affected, did not actually 10se anythi08 economiéally in terms of labour, due to 
, . . ~ . ~ ~ 

SI Dieter Medicus in 'Staudinger, supra, note 4 para "40 before s. 249 BGB 
and Dieter Medicus, suprll note 24. 

32 Today even a portion for lost holidays correspondift8 ta the lime one wu 
injured can he' recovered from the employer; Cf. BOHZ 59, 109 Cf, 
154 Cf with further referenc~s. 

33 Cf. OLG Celle, NJW 1969, 176S. 

/ 
./ 
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.the fact that she could ~ not look after ~he . household. This is particularly true if no 

substitute employee is. hired. A normative notion of loss saw a recoverable }OSS fO'r 
. 

the win her impaired ability to work in the house.s4 

How difficult and problematic all this is, and how close Y'e come to 

, the sitùation in wh.ich precedents or m.ere formulations start to haunt us, becarhe 

quite obvious in t~e following passage of a decision by the BGH: 

"f Der normative Schaden ist] was der Verletzte [ ... ] trolZ [des zei/weiligen 
Auslalls seiner Arbeitskralt] tatslichlich !1khJ. verliert" 

"[The employee should get as normative damafesf what des pite [his disabiIity 
or inability to work], he in fact did n.Q1 lose."s (emphasis added) , 

This sounds like quite the opposite of what we originally stated to be 

"compensation". It also entails a déviation from a concept of "subjectified" loss in that - " 
r r 

it typifjes losses that "should" or c(>uJd have oècurred but for certain actions from 

which we do not want the wrongdoer to profit.S6 In" subsequent years the term 

"normative loss" has come up in different contexts. It Is quite unclear what it exactly 

means. Sorne understand it as a concept which denotes deviation from the norm!H 

every d~y understanding of loss. Others argue that it me ans any d6viation from the 

theory of difference. Both these understandings are incoherent, because they simp!y 

group a variety of very different iiUngs under one term. It haS also been suggested 

34 BOHZ 50, 304, 306 (GSZ); see also BGHZ 51; 109; 54, 45. There are sorne 
cases in which in common law damages were allowed for loss not 
actually suffered by the plaintiff. These might be comparable to those 
German decisions which allowed damages_ for loss suffered by third 
parties, which 1 would consider to be' a distinct problem from the one 
of n6rmative loss b~cause aftêr ail there éxisted a real lbss somewhere 
and we on'Iy allow ilquidation by a third party. Cf. Jackson v. Horizon 
Holidays. Lld., [1975] 1 W.L.R. 1468 (C.A.); Beswick v. Beswick, 
[1968J A.C. 58 (H.L.) at -aS both disèussed in Wooda~ lnvestment 
Development. Ltd. v. Wimpey Construction U.K .. Lld., [1980] 1 W.L.R. 
277 (H.L.). . 

Ils BOHZ 43, 378, 381. 
1 

se BOHZ 63, 182, 184; 54, 82, 85 and BGH NJW 1969, 1477, 1478. FOr a 
critiq!Je of the doctrine of difference Keuk, Verm~gensschaden und 
Interesse, 1912"S. 52 ff. ' 
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that normative loss is the same as a rejected deduction of benefits from a damages 

award, But this too, would only amount to relabelling an old probl~m without adding 

any aspect to its solution. The actual meaning of the term is probably one of the 

most treaçherous areas of the German law of damages .. 

For our purposes though, it will be enough to' know that the concept 

of "normative'" loss" accepts the introduction of corrections to the notion of loss 
r 

through 'legal evaluations. Medicus is probably right in saying that the major 

19 

achievement of this trend is that it facilitates a disregard' for the fact that in certain" 

situations the burdeo of a loss will always faU on third partie~, often because of 
, 

corrections of the compensatory system made by p~blic or social laws.' ln these 

situations, we often cao not talk ab/;>ut a loss wl1ich is subsequently erased or set off, 

for which set off we might order accounting: 

fi UnderstÇ)od as simply a corrective for this restricted class of cases, the 

term n~rmative loss c~n be of some ~help. ,Ot~wise. we would run the risk of 

eliminating aIl Iimits to the -dut y to indemnify. a dan~er which is impending in' the 

unqualified language of BGHZ 43, 478, 481 cited above. 

1.3.2. ItJgatlOn mermanaw ~ ..•. G L .\ 

.. The German system splits up the rules that are found as subheadings 

of the common "law term mitigâtion 'in a different way. "Functional equivalents" can , 

be found scattered ail over the legal system and the BGB-, 

The German doctrine, of mitigation presents itself as being settle'd and 

straightforward. In recent years, n~ither a great deal of academic work nor any new 

developments by way of case law have occurred. 
~ 

Looking at the immediate practical application of the rules, 'however" ... 
it is discernible that a rationalisation of the different principles and institutions that 
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cover the field of what a common' lawyet would consider part of mitigation has not 

yet taken place. ". 

The starting point is s. 254 BGBs7 found in the second book entitled 
'" , 

Schuldverhdltni'sse (relationships of indebtedness or obligations) whose subsection II 
--" Il 1 .t 

is considered to be sedes materiaià• As the systèm,atical position of any given 
, 

section within the BGB is designed to de termine the scope, of its applicatio~ and is a ----- ,', 

," 

factor to 

section. 

ffeîo--m-~~~lLM~.!!in~t~er~p~reting it,39 l' will cite the who le 

. 
Zwejte~ Buel!: Recht der Schuldverha/tn7sse 
[Second book: Law of Obligations] 

Ersler Abschnitt: [nhalt der Schuldverhdltnisse 
[First section: scope of obligations] 

Erster Titel: Verpflichtung zur Leistung 
[First title: Obligation of performance] 

Paraar.ph 254 BGB 
( J) Hat bei dèr Enlstehung des Schadens ein Verschulden des 

Geschddigten mitgerwirkt. so hdngl die ferpflichlung zum Ersatze sowie der 
Umfang des zu leistenden Ersatzes von den Umstdnden. insbesondere davon 
ab. inwieweit der Schaden vorwiegend von dem einén oder dem anderen Telle 
verursachl woN/en ;sl. . . 

(2) Dies gilt auch dann. wenn.sich das, Verschu/den des Beschddigten 
darau/ beschrtinkt. dass er unlerlassen hat. den Schuldner auf die Ge/ahr eines 
ungewlJhnlich hohen Schadens aufmerksam zu machen. die der Schuldner 
weder klilmte noch kennen mussle. oder dass er unterlassen hal. dèn Schaden 
abzuwenden oder zu mindern. Die Vorschri/t des Paragraphen 278 /indet 
entsprechende Anwendung. 
(SedloD 254 DG B 

37 For 

.' 

, ' 
a 'C6mparative description of the "Failure to A vert or Minimiie the 
Harm" with reference to basic German case law in a tortioüs 'Context, 
A. M. Honoré, Causation and Remoteness of Damages: Int. Enc. 
Comp. L. XI Torts, René David et al. ed., vol. 1 (Tübingen and The 
Hague: J.C.B. Mohr (Paul Siebeck) and Martinus Nijhoff, 1983) ch. 7 
55. 153 ff. 

as The position of th~ legal problem within the system of law. 

~ An overview in English of West German law in general and of 'the Code ~ 
the centerpiece of its private law in particular can be round in: Dieter 
Medicus, in Victor Knapp ed., Int. Enc. Comp. L: 1 National Reports, 
(Tübingen, J. C. B. Mohr (Paul Siebeck), without date) under FI ff. 

20 
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(1) If any fault of the injured party has contributed in causins the 
injury, the obligation to compensate the injured party and the extent of the 
compensation to be made depends upon the circumstances, especially upon 
how far the in jury has been ca\lsed chiefly by the one ot the other party. 

, (2) This also applies even if the fault of the injured party consisted 
only in an omission to cali the attention of the debtor to the danger of an 
unusually serious in jury which the debtor neither knew nor ousht to have 
known, or in an omission to avert or mitigate the in jury. The provision of s. 
278 applies mutatis mutandis.] 

S. 254 BGB has been in the Code in its present form since 1900 when , 

~:-----t1îe' Code camé into force. Tie first part dealing with contributory fault did away 
~ . 

with the oid ru le of the German common law (Gemeines Recht) 'which was identical 

to the old common law rule, namely that contributory fault extinguishes any claim in 

damages, tortious as weil as contractua1.40 

It seems to be the prevailing opinion, tllat the principle of 
. ' 

apportionment of damages according to the extent of fault in s. 254 is a corollary of 

the principle of venire contra factum proprium'u. This maxim is considered one of 

the main P!lrts of sec. 242 BGB, which sets forth the famous principle of good 'faith 

(Guter G/auben). S. 242 BGB rèads rather matter-of-facUy: 

Paragraph 242 BGB (Lelstu8i 8ach Treu und Glauben) 
Der Schu/dner ist verpflichlet, die Leistung so zu bewirken, wie Treu und 
Glauben miL/Wcksicht aul die Verkehrssitte es erfordern. 

21 

(The debtor is bound to effect performance according to the requirements of, 
good faith, ordinary usage·being taken into consideration.)4'. 

, 

40 Yotive zu dera, Entwurfe eines Bürgerlichen Gesetzbuches lür das Deutsche 
. Reich, Bd. 11 'Recht der Schuldverh4l1nisse, Amtliche Ausgabe. 2nd 

ed. (B~rJin: J. Guttentag, (896) [hereinaftër MOliv!] at- 23f and 
Mugdan, Qie gesamten Matendlien zum BGB, 1899 vol Il at 13 . 

41 Cf. th~ abundant treatment of literature cited hl Staudinger, supra, note 4 
, s. 254 ~BGB parl\. 4 and recen~ly quite a critical analysis in Hans 

Wieling, 'J"Buchbesprechung zu H. W. Dette, ven;re contra facturt} 
orQorjum nuW cQnceditur" AcP 187 (1987), 95 who criticizes that we 

"- . 
Jack an explanation for the fact that the party is bound' not to 
contradict himself in his behaviour. He ofrers a con trac tuaI 

)?) explanation. 

42 Although systematically restricted to performance of obligations, it is 
. established "that it is a prinéiple that is applicable throushout the S'GB 
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Considered as the enaetment of a general requirement of good (aith'S, 

, its ap'PJi~ation is affected by the ,development of groups "of cases (Fallgruppen) which 

deliver a set of subrules, one ~ch is the' said princip le of ;enire contra factum 

proprium. Il is basically the same' idea that underlies the common law principle of 
1 

~stoppel. o 

Stated btièfly, a person can be barred from exercising his rights if 
, 'À 

this could be contrary and in opposition to -to his prior conduct." 
1 

Applied to s. 254, the argument runs as follows. The plaintiff does not 

'·eontravene s. 242 by the faet that he himself was '(partly) responsible for the in jury 

to hfs legally protected, interests (Rlechtsgui) but he is eonsidered to ~ct against good 

(in conjûnction with s. 157 or s. 826 BGB) and even beyond the Code 

22 

to other areas of law. Cf. Helmut :H:eio/ichs in Pa/andt, Bürgerliches \ 
Gesetzbuch,. 46 ed. (München: C.H. Beek, 1987) [hereinafter Pa/andt] 
s. 242 BGB para. 1. . 

's Generally fdr a short introduction to the principle in Engiish see Norbert 
Horn, Hein 'KOtz and Hans G. Leser, German PrlVate and Commercicû 

" Law: an IntroauctiolJ, (Oxford: Clarendon Press, 1982) p. 135 ff. and 
Uwe Diederichsen and J.(arl-Heinz Gursky, "princip~es 'Of Equity in 
German Civil Law" in Ralpq, A. Newman ed., Equity n the World's 

Ir • Legal Systems, Â comparative Study ·Dedicated t René Cassin, 
... . (Bruxelles: Etablissements Emile Bruylant, 1973) at 77 ff. RGZ 85, 

108, '117 (1914' und BGHZ 58, 146, 147. 'A eonsise bibliography of 
thé vast literature on this princiJjle can be found in J.Schmidt in 

0, l. Staudinger, supra, note 4 sub .nSchrifttum zu Para. 242 BGB". For a 
canadian comparative viewpoint, Michael G. Bridge, "Does Anglo
Canadian Co~tract Law Need a~octrine of 900d Faith?" (1,~84) 9 
Cano Bus', L. J. 385 with comments by E. Allan Farnsworth (~ at 
426) and Maurice Taueelin (id. at 430). , 

.. , Cf. e.8. Rjezler, ve,!ire contra factum proprium. (1912). Hans Joseph -

.., 

o Wieling t C'"Venire Contra Factum Proprium un Verschulden Gegen Sieh' 
Se~bst" AcP 176 (1976), 334 takes a critical attitude towards this in 
general in SU8sestins that these cases are in faef cases of waiver of 
rights by conduct (schlüssiges Verhalten) which unaer German civil 
law does not' treate any ,consideration problerns. This point of view • 
has the advantage that it consistently explains even cases in which 
reliance On the ~ontradictory and inconsistent earliei conduct has Îlot 
(yet) taken place. This will Be'oerally be the case ~hën we deaJ with 

o cases .of S. 254 Il BGB whith 'we want to explain in terms of a venire~ 
conlra factum proprium analy,sis. This line of argument even takes 

. ~nto account ana explains cases that att in f~ct unilateral. 

--~---------------------------------------
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faith (treuwidrig)45 if he then nevertheless claims full compensation from the 

wrongdoer who is only partly responsible.46-.. 

Although Staudinger argues that this is an explanation that does not 

prove anything and is just a 'policy statement. it may be-';lthat this is the only way to 
o • 

reduce the amount of compensation )vith8ut tou~hing the theory of cnusntion nnd 

dellying a rausàl relationship between the act of either party and the damage. 
(' 

1'.3.3. 
ù 

J(orteilsausgleichung (Adiustmenf of Benefits) 

ü , 

.. 
\ 

( 

r 

We .... already mentioned tbat. part of the common law theory of 

mitigation is the rule as to avoided 10ss, which is considered to be different from the 

collate~al s~urce rJ.lle"7. The German, equivalent thereto is again split into t~o legal 

pr0<l,blems: one is the Vorteilsausgleichung (or adjustment of benefits) and the other~is 

the Abzug neu für ait (or accounting new for old). 

\ (j 

The names chosen by the different legal systems in this field are 

already very revéàI1ng. Whereas the common Ia~ often seems to consider the question 

of thè source of the benefit to be the most important facto; in deciding ~ether it 
;;. 

should be taken into account in reduction' of th~ award, the German law focusses on 
,. 

, 

46 For a definiton of the concept of Treuepflicht {dut y to allegiance, dut y of 
, good faith. dut y of mutual help) Helmut Heinrichs in Pa/andl, supra, 

note 42 s. 242 BGB.p.ara. 4Bf. 

46 Cf. Wieling, supra, note 44, at 349 and BOHZ 36, 329; 56, 57. In quite an 
extreme way BGHZ 57, 137, 151 f implicitly states that s. 254 is 
redundant because the same ~esults, cou!d be reached with s. -242 

\ atone. The principle may loosel}f be compared to the idea of "equitable 
fraud" in connection with equitable misrepresentatiQn in common law 
contract, although the scope of the G~rman principle is much broaéfer. 

47 SubstantiaUy the same thing exists in connection with third parties with the 
" collateral source rule. Cf. e.g. ABA Journal March 1987. Other 

expressions are used, such as rul,e as to avoided loss, by Harvey 
McGregor, McGregor on Damages, 14th'. ed. (London: Sweet & 
Maxwell, 1980) [hereinafter McGregôr] at para. 245 ff .. 

J' 

q 
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the ~uality of the ben~fit itself, thereby revealing a proximity to tf1law of unjust 

enrichment.48 
. '. 

This difference can be readily seen in the Canadian case of Weber v. 

R.u. Sleeves Const. Co:,o. In tbis case, the plaintiff had entered into a eontraet to 

buy the defendant's bouse. The defendant subsequently refused to close the original . 
~, - . . 

transaction. Thereupon the plaintiff buyer purchased another house as a replacement. 

He could only do this, because the repudiation on the defendant's part had freed 

funds. The replacement house was sold with a profit and the question arose whether 

this should be taken into account in "mitigation" i.e. reduction o~ the damages award. 

The Supreme Cou~t of British Columbia answered the question i~ the affirmative, 

a~guing that but for tbe breach the plaintiff would not have been able to buy the 

house and would not have realized the profit. 50 Although labeUed differently, this is 
.. 

a pure condilio sine qua non argument. 

~ The so-called aufgedrdngte Bereicherung or enrichment foreed upon the 
enriehed. This is a theory submitted here and does not necessarily 
reflect e prevailing opinion in Germany. 

4Q ",/ • 
(1981),32 B.C.L.R. 3 .C.), BGH NJW 1981, 1834 concerned the parallel 

/ 

case of a vendor's c 'm in damages in which thè selling out after the 
breach lead to a profit. his had to be aceounted for because although 
there was no obligation sell to a third party, the market priee 
(Verkehrswert) was held to be he relevant measure. The price he sotd 
it for was not higher than" this m ket priee. 

<. 
50 Although the rèsult was different on the'\p ticular faets the same line of 

argument was followed in Apeco 01 Can a LIdo> v.pWindmi/l Place, 
supra note 2 at 388 by the Supreme Court Canada per Ritchie, J .. 
Generally the rule which seems to 0 have been pplied in other cases 
was that anything that could not have be acquired without 
breacbing the contract m.~t be accounted for 1 reduction or the 
dama8es award. Cf. Dawson v. Helicopler Explo ion Co.. Ltd., 
(1958), 12 D.L.R. (2d) 1 (S.C.C.) also Trans-Canada est ProduclS .. 
Lld. 11. Heaps, Walerous Lld. al al .. Hoff v. Heaps Wat OUS, Lld. el 
al., [1952] 1 D.L.R. 827 (B.C.S.e.). 

o .. 

l' 
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. The BGB does not contain an express genera with 

• ~ustmen. or a,:"oun.iOB ,for benefilS .. This was doneon pur ,se," .inee .h. 
solution of these problems w~ :meant to be left to the Courts and to t 

...--( . 
today, 'early 90 years later, the development of the law has not led 

. , 
to a- single coherent solution but has rlfther considered different aspects and used 

them as topoi in the process of finding the solutions .to particular single cases. , 

The objectivity that the Dillerenztheorie purports to give is in fact a 
~ ..Ii" . ~ 

u;;.yth becaus~ the theory itself can not help us in àny way to find criteria which ~ 

enable us t~ dljride which poin'ts to include and whi'èh ,to ~xClu~ in computing the 

actual damage. • 
Thérefore, during th~ last 3o. years the belief has gained gr.ound that 

the notion and concept of loss and damage are not at ail "pre-legal";"'that is, the y do 

not prèntst o~i~e the law, but rat~e~ li~e any appli~ation of leglrl fuies, they are a 

• process of applying given values (Wertungen). 

Seeing the problem is the beginning of overcoming it. The right 
. \ 

application, forgotten frequently, does not mean that we are sch~atical1y comparing 

values or the plaintiff's balance sheet in the two rel~ moments.,112 Und61stood 

correctly, the theory of difference looks at the situation or status as such. thé real 

circumstâhces of life of the plaintiff at the relevant moments. Then thettê' is an 

evaluation of the costs aecording JO s. 249, movi~g him frOl~~"Status quo into the 

ilil1l!1 he wliould be in hàd the event not occurred. Status here is Dot equal to 

-. 
61 Motive, supra. note 40 vol Il. at I8f. .. 
152 See for example BGHZ 43, 378, "~81 where this view is mentioned. 

"Schadensberechnung aul dem Boden rein rechnerischer OberleguÎ1gen" 
[Assessment of damages on the buis of purèly arithmetical aspects]. 

.. " 
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financial situation, which ,view is the one permissible and frequently taken under 

common lawu and wnich is rejected by the BGB within the scope of s. 249. 
- ù 

Although the BGB do es not explicitly address the problem of how to 

deal- with the benefits accruing in connection with a 10ss, some individual pro~ions 

in the code and in other statutes caU for a consideration of benefits in the damages 
, 

award. lI
" while others exclude it. 511 

The fact that we do not find a general section in the BGB·addressing 

the issue of accounting for benefits does not me an that we are dealing with a regular , ,... 

lacuna in the sense of an ioadvertent ommission by the Legislator. On the contrary, 

the legislative history reveals in an oft cited passage of the ttMotivett56, which are the 

commentaries of the first commission published together with the first draft of the 

BGB in 1888, that the solution should be left to the courts and the doctrine. 57 

5S But see S.M. Wexle~," The Impecunious Phlintiff: Liebosch Reconsidered" 
(1987) 66 Cano Bar Rev. 130 at p. 132 for a critical assessment of this 
Question. 

u ln ~ublic law, in relation to expropriations, this is ordered in sS. 93 ~ubs. 
111 BBBJlG today 93 subs. III BauGB; 17 subs. II LandbeschaffungsG; 
32 subs. 1 BLeistG; 13 1 SchutzberG; sections 430, 658, 659 HOB; 19 
subs. V OrderlagerscheinVO, 26 BSchiffG, 642 subs. II BGB and for 
primary claims for performance sections 324 subs. 1 clause 1,' 552 
clause 2, 615 clause 2, 616 subs. 1 clause 2, 649 clause 2 subclause 2 
BGB. See also BGHZ 91, 206. 

• 

liS Section 843 subs. IV is the most important one becaus~ seve~ij sections in D 

other statutes refer tf. it and the argument w~ ma~e that this 
provision contained a general principle of law' that was applicable by 
way of anology (at least for cases of delict) RGZ 92, 57; BGHZ 9,· ~ 
179, 191 (GSZ), RGZ 65, 162; 132, 223 and sections 844 subs. II; 8 
subs. II HaftpflG; 13 subs. II StVG; 38 subs. II LuftVG; 30 subs II 
AtomO 816 subs. III BGB. ... 

58 MotÏlIe. supra, note 40 ~ol. II Bt 19. 

51 See the summary given i~ BGHZ' 8, 325; these too seem to perceive t)le 
issue as a subproblem of the idea of good faith dealt with supra, ~xt 
at notes 40 ff. Cf. BGHZ 91, 357 and BOHZ 60, 353, 358. " 

- '1 , · 
". 
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~é current approach (If the courts seems to be a two step test.1I8 
~ , 

Thè first st~p concerns the Question of causation (Zurechnung, literai 
J 

translation: ascription of a result ta a çause). A causal link is required between the , . 
event that lead to the damage on tl}e one hand (breach of ~ontract. or the tort) and 

\ -
the ~enefit on the other. The relevant causal test is the one generally and unifMmly 

applied in German Civil'law for both contractua~ and tortious liability,' namely thnt 

• <1inot every cause is weighed as being of the same importance or "equivalent" 
--..c ' '. 

(Aquivalenztheorie), but rather there must --be a so-cal1ed adequate causal connection 

(adtiquater Kausalzus';;;nmenhang). 

In German law the questions of causation and remoteness are dealt 

with as one of the problems of the General Part (Allgemeiner Teil) of the BGB. They 

1 are therefore to be answered in the same way, regardless of whether we are dealing 
.~ , / 

with tortious or contractual liability. Questions of cause in the sense of attribution or 

imputation of a legal effect as the result of the action of « certain person, and . , 

therefore the theory of adequacy, surfaces twice. ~ with the human conduct and 

the .requirement of the rû~e ordering compensation (htlI~an action has to cause the 

breach of the contract), and a second time to link up the first effect of the human 

condùci (for example la te delivery)',with the actual 10ss claimed (the breach has to 

cause all the mOnetary loss - hà!tuilgsaus!üllende KaultzUtt'it).&fJ 

Starting from the conditio sine qua non formula, as is the case 

• 
elsewhere in the world, the theory had to find criteria to limit the vast and virtually 

unlimited sc ope of this test so influenced by "scientific" notions. The sine qua non 

formula is called the theory of equivalent causation (" Aquiva/enztheorie") because any 

'58 BGHZ 81, 271 in particular al p. 27~ wbere earli~ .. of BGHZ 8, 325; 
10, 107; 30, 29 and 49, 56 are citèd to back up this view. \1 

5~ For a treatment of these problems of causation in German law cf. B.S. 
Markesinis, supra, note 13 at 63 ff and the case law that he 
introduces at 298 ff. 
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event that leads to the given result is equivalent, in the sense that we 
\ 

'. indiscriminately treat aU causes as, equally important.60
' In arder ta limit this, the 

theoryof ad"'equate cause is now accepted in private law.el . 
The controversy as to whether this theory is still t'art of the theory of 

caüsation in a strict sense, or if it is an additional test totaUy independent therefrom, 

is futile because it makes no difference either in, the application of the two step \ 

test62 or in the result. r 

60 See very generally but from a compar,tive point of, vrew A.M. Honoré, 
supra. note 37 ch. 7 s. 106 ff. This theory is used in German criminal' ~ 
law because there it is mediated by the general requirement. of 
criminal intent (Vorsatz) that,corresponds to a eertain 'degree with the 
common law notion of mens ria. There in criminal law. it is 
formulated so that tnything is a cause that can not be logically 
eliminated (hinweggedacht) without doing away with the effeCt (ehnê 
dass der Erjolg entjiele) - an early decision on the point is RGSt 44, 
244; 1ater BOHSt l, 332; 2, 20, 24; 7. 112. See for details of the 
application of the "Aquivalenziheorie" and its discussion in doctrine \ 
and courts: Eduard Dreher and Herbert Trôndle, Strajgesetzbuch und 
Nebengesetze. 40th ed. (München: C.H. Beek, 1981), para 17 ff before 
s. 1 StOB. A third theory to determine a correlation ("Zw:echnung") 
between actions and results is used for example in the public accident 
law, war victims law and vaccination law. This is the so caUed 
"Relevanztheorie" (theory of relevent cause). The much too tiroaf 
ontholological concept of causation is replaced by a test that takes -into 
account ail the rele'vant causes, i.e. IegalJy relevant are aU events (not 
only actions) irrespective of their (abstract) foreseeability, that 
participated in a relevant way to bringing about the conorete effect. 
Relevant because of their special relationship to the resutt. This is ) 
'only determined ex post. Cf. the short introduction given by Hans J. 
Wolff and Otto Bachof, Verwaltungsrecht l,9th ed. (München: C.H . 

. Beck. 1974) at 259 f. ',' 

61 Cf. very general tr~atments in English from a comparative perspective 
A.M. Honoré, supra, note 37 ch 7 s~ 80 ff and the discussion on 
causation in B.S. Markesinis, supra, note 13 at 63. The latter has to be' 
read quite carefully because he tends to generalize ("The Germans", 
"The English" "The French") and in my yiew too readily sets English 
terms as equivalent to German le gal terms he tries to e~in. For \ 
example on p. 67 he translates hajtungsausfüllende Kausalitât with ~ 
remoteness, which is in this generality simply wrong. 

62 BOHZ 2,138 also for example BOHZ 57,137,141. 
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Once it is established that an event is the cause of an effect within 

the theory of eguivaJent causation, we have to ask the further question whether it is 

an adeguate cause. The definitions given vary slightly. It was formulated in negative 

terms in earHer decisions63 and may be summarized by thè foUowing fjmUla used 

by the BGH6
": 

"Addquat kausal ist eine Bedingung dann. wenn das Ereignis im allgemeillen 
and nicht nur unler besonders eigenartigen, unwahrscheinlichen und nach dem 
gewiJhnlichen Verlaul der Dinge ausser Betrachl zu lassenden Umstlilldelt 
geeignel ist, einen Er lolg dieser Art herbeizuführen." 
(An event is an adequate condition or cause of a result, if the event is apt in 
general and oot only under extremely particular, unlikely and, according to 
the general course of things, neglectable circumstances to produce the result.) 

l ' 

"" ~ This is an objective test to be judged from the standpoint of the most 

prudent and exceptionally perceptive man.6i It therefore has less to do with any , 
foreseeability th an with a judgement of probabilities by an idealized human 

prototype. ·It is a so-called ~objektive nachtrdgliche Prognose" or objective ex post 
./. 

progngsis.66 \ 
\'-

Although the testl bf ade:9uacy is widely used as one' step by the 
, ..... 

courts,607 most doctrinal writers reject th~\test, arguing inter aUa that 'it is useless . \ , 
and can n&t determine the limits of accountability. It should be noted, however, that 

-"" 
this critîcism seems generally to be based on disregard' of thè second step used by the' 

\ 

\\.-Ga ~, -
'\ G;~ 142, 397,401; 169, 84, 91. \', 

6<& l 'liZ 57, 137, 141 (Fraudulent seller of used car.4vas considered to have 
, ~~ been causal for a subsequent car accident which the buyer was solely 

\ \ responsible for). • 
.~ 

l' 
M See for the different sorutions and opinions with respect to· the kind of 

person that is taken to as~ss the probabilities A. M. Honoré, supra, 
note 37 at ch.7 s. 82. 

86 BGHZ 3, 261, 266, which is a very instructive decision on the point. ,The 
BGH, while discussing various other formula points out tbat whaf is 
really at stake ~ a use fui reduction of the scope o( the scientific 
theory of cause. , 

~67 BGHZ 49" 56, 61; 81, 271, 275-:. 

) 
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courts, namely that of the pupose of the norm providing (or a damages àward. This 

test wil. be the object of the following paragraphs.68 

After the causation stage. the second steo in determining whether a 

benefit should bé accounted for is the requirement that the taking into aecount of 
\ -

30 

the <benefit has to conform to, ~nd further the purpose of. the norm awarding the' 
" A 

damages {"Si!'n und Zweck des Schadensersatzrechts").69 In addition. the credjting of 

the benefit is ~not suppose'd to result in undue relief (Unbillige Entlastung) for the 
~ , 

party under the dut y to compensate.70 

\ 

The following case port~ays a typical situation~ in which the issue of 

accounting for benefits arises and de~icts how à germa~ Court dealt with it.71 

The MS "Cap San Lorenzo" caused ~ collision which damaged the MS 

"Helena OIdendorff" (hereinafter OIdendorff). The OIdendorff had, to be in the , ' 
y 

shipyard for 35 days for repair of the damage. The owner claimed damages for thls 

period of inactivitY. At thè' same time, that is without causing further delays, the 

owner of the Oldendorff had various other repairs done, which saved him the yearly 

overhauli~g and checking that normally takes about 3.5 days. 

The Court he Id that" as long as a ship has to be kept in a shipyard as 

a consequence of repaits required because of the collision; and simultaneously the 
, . 

owner decides to undertake other required repairs that saye lost profits for a time of 
, 

docking that would have bee.n do ne 1ater. the lost profits for those days saved cannot 
< .. 

e8 Cf. Dieter Medicus in Staudinger, supra, note 4 section 249 BGB para. 145 
and Wolfgang Thiele, "Gedanken Zur yorteilsausgleichung" AcP 167 
(1967) 191, 193 and 196. 

eQ Cf. A.M. Honoré, supra note 37 at ch. 7 SS. 97 ff who aseribés the 
development of this element to Rabel and Green. . 

70 BGHZ 10, 107 at 108 or, as the SGH .puts it only "im Rahm 
Zumutbarkeit " [whithin the limits of what can reasonaoly be 
on] the plaintiff. 

71 BGHZ 81, 271. 
o , 

, ' 
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. R 
be claimed from the party responsible for the c~llision. The lost profits so sa ved go 

in reduction of the damages award. The Court found an "adequate causal connection" 

between the collision as the event causing the damag~ (1 and the 3.S days saved, 

notwithstanding the fact that the jndependent decision of the owner lies in fact ut ., 
the basis of the benefit. 

-, 
Following tlie definition of the tests mentioned abon, the Court 

found that it is .not unusual and is actually quite common that the occasion for repair 

subsequent to damage done 'to a ship by third persons is us~d by the shipowner to do 

, his annual repairs. 

The Court did not address the question, brought up in a number of 

other German as weil as common law decisions, whether the owner of the 

Oldendorff was under a dut y to have the repairs done simultaneously to mitigate the 

overall damages.12 The causal connection was estllblished by the fact that it is not out 

of the ordinary for a shipowner to use the day.§ a ship is docked as a result of a 

thâd party's tort ~ for the required annual repairs. 
'-

As. to the second step mentioned obove, the Court found that the 

reduction did not contravene the purpose of the tortious Iiability and did not relieve 

the tortfeasor in an unreasonable and unjustified way. 

Before we discuss the application of these principles in particular 

cases, a short overview of the development of the tests will be giv~n. This will 
.. 

enable us to show the direction the courts have chosen and which arguments they ~ 

have adopted from ti~e to time. 

It séems' that the Re;chsger;cht (the Supreme court of the German 

Reich and predecessor of the BGH, hereinafter RG) based its decisions mostly on' ,the 

r previously mentioned theory of causation often expressed in a way that the same 

.• 12 Cf. infra chapter 3. - ' 

. " 
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... nl /Iad~~.-b~tb 1.,.., and be.ent.:_After having required the. damaging

l2 

event to be the lJ11f. cause for the benefit, the theory of adequate causal connection 

wasÇadHy adopted' after its development around the turn of the century,'T4 "althOUgh 

the point can be made that reasons other than detached judicial evaluation of 

probabilities are lurking under the surface of the reasoning.'T6 The aspect that was to -
become the second step of the two-tiered test later came up in the Corm of focusing 0 to 

on the purpose pursued by benefits conferred on the injured party deliberately or 

benevolentJy (freiwi/Jige ) and without Jegal obligation by a third person. 'T6 

The BGH, whose opinion will be dis~ssed in greater detait later, took 

up the criterion of adequate causal connection and coupled it with the "purpose of 

the obligation to compensate" while emphasizing that aU circumstances have to be 

considered in weighing the interests of ,the parties involved" (Gesamtschau der 

Inleressenlagen).'T'T This formula reminds us of the words used in connection with the 

7S Cf. Klaus Cantzler, "Die Vorteilsausgleichung beim 
Schadensersatzanspruch, AcP 156 (1957), 29 at 33 ff and the following 
decisions: :RGZ 10, 50; 40, 172; 54, 237; 65, 57; 64, 350. 

1..,,~'" 

.74 See RGZ 80, 155. 
._ ;r - ,,",0 .... ' ~ ! .... 

75 So Hermann Lange, Handhuch des Schuldrechts. Bd., 1. Schadanse-rsatz 
(TObingen: I.C.B. Moh-r (Paul Siebeck), 1979) at 302 under citation of 
inter aUa RGZ 87, 282; 102, 348; 84, 38~; 133. 22J.(public sale); 9t. 
341; 136, 83; 146, 287; 148, 154; 151, 330; 153, -264;" 155, 186 
(insurance) and 92, 57 (benevolent payments). 

~ l 
78 See RGZ 146, 287 where the employer of a deceased husband had insured 

all employees. This resulted in the widow receiving payments on the 
death of,,'tÎler husband caused by the wrongdoer. Insurance benefits 
where not credited towards the wrongdoer on'" the basis of the ends 
pursued by the employer when he insured. For a critical evaluation 
thereof Alfred Werner in Günther Beitzke ed., J. v. Sraudingers 
Kommentar zum BÜTgerlichen Gesetzbuch mit Ein/ührungsgeselz und 
Nebengesetzen, 10/11 th ed. (Berlitt: J. Schweitzer, 1967) at para. 108" 
before section 249 BGB. 

'TT BGHZ 30, 29 in connec t,ion whith a case "nèw for oldM see infra, chapter 
4. ' ~ 

", 

( 
, 
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application of the-.pri~CiPle of unjust .enrich~ent in s. 81 ff BOB.7I At the s~me 

time. the Court in one deci!ion'TQ required a "certain closeness" of the relation 

between wrong and benefit but. except fQr one decision8o where this was interpreted 
" 

as a .flos/~S'in time. ,his criterion does not seem to have been followed. Another 

guidelin~ch arises occasionally is that unreasonable or unfair exo.:eration of the 

wrongdper should be avoided.~ 

The concrete application seems, at least according to the BOH. to be 

reducable to the underiying idea (Wertungs~esichtspunkt) _that lasses and gains are 

"linked to a single assessmeht unit"81 or "detriments which· are in a qualified 

connectiol)" ,82 

It is nevertheless highly debatable whether this has any value as a 

formula fOf giving us any lead in solving the particular case before us, because what 

is given as a test is in fact already the solution. leading to a certain circularity in the 

argument. The doctrine seems to suggest ,that it do es not help, 

One important preliminary comment should be made, White sorne 

years ago it was current to talk about the crediting of' bel!efits being the rule. it 

33 

seems ta be obvious that such a prima facie presumption for or against the . 
" ~ 

application of such a rule can not ,be maintained in either d!rection, In all the ,groups 

of cases that will be dealt with. the application or nonapplication of this rule needs a 

. separ~te justification and reasoning, Although attempts have repeatedly been made to 

78 "Es verbietet sich jede schematische LlJsung" [Any schema~ic soiutio/.is io 
be rejected]. ' 

79 BGHZ 30. 29. supra. note 77. 

80 BGH VersR 1967, 187. ~ . - , . 
81 "Zu ~iner ReèhnungSeinh~v~r 'den". BOHZ 9J, 20~, 210. 

8J BGHZ 77, 154 (Nachteile .dj~· elneln quali/;;ierten Zusammenhang' 
stehen) see also Thiele, supra, note 68 at 201 und BGH NJW 1982. 326 
(ÛnUJsbarer ;nnerer Zusammenhang). , 
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establish such a handy p;;ma facie rule for or against crediting of benefits,83. such. ~ 

ru lé- ~oès n~t' reflect what is going on before the courts.84 

As to pr~cedure, the burden of proof, as i~ common "law86, lies wit.h 

the defendant. He who is under the Oblfg;rtion to indemnify has to prove the 

prerequisit~s for a reduction of the "normal" award.86 In this sense, one cou Id s~eak 
, 0 

of a prima façie, ru le against a deduction of the benefit. 
~".QI ,~ 

\ 

T~e benefit is accoupted for by the operation of law much in the 
, (' " 

same way as set-off or compensation in the civil law systems of the, French . , 

tradition,87 tha't is there need not be an additional declaration by the defendant. 

Many writers seem to be convinced that the tests menlioned above are 

but empty words tha~ need concretization by case law before being able to offer any . . 
, 
" 

83 For exarp61e the RO, starting from questions of causation and attemptin~ 
to solve the problem uSing the theory of difference, seems to have 
advocated a prima facie rule for the deduction of benefits. Hermann 

~ Lange, supra, note 75 at 303 and 304. 4' 

84 Dieter MePicus in Staudinger, supra, note 4 at s. 249 BGB para. 146; 
- -~ Lange, id. at 302 and 307; but see Thiele, supra, note 68 at 197~ ff 

who argues for turning around the old ru le in favour of a prima facie 
rule for non-deduction of benefits. Clearly against any such ru le 
BGHZ 8, 325, 328 and Heinrichs in Pa/andt, supra, note 42 para. 
7 A)d) before s. 249 BGB. I:~ 

811 Ândros Springs (Owners) v. World Beauly (Owners) (The "World BeaU/y"), 
[1970] P. 144, [1969] 1 Lloyd's Rep. 350 (C.A.); cf. aIso Garnac'Grain 
Co. v. Faure & Fairclough, [1968] A.C. H30 (H.L.). 

8&-BGHZ 94,195,217, BGH NJW 1983, 1053. 

v "87 See for example Art. 1188 of the Civil Code of Lowet Canad~ or Artt . 

34 .... 

. 1290, 1291 of the Code Civil des Francais." In Germany: BGH NJW 0 

19~2, 1909; 1970, 760 and BGHZ 27, 241~ 248 in connection with the 

• 
techni~lities: Interesting problems arise when there is a quota to 

" compeilsate for e.g. in cases of contributory negligence - BGH NJW 
1«)70, 461 1accounting of only a ,quota of the bene fît) but BGH NJW 
1983, 2316 (accounting only insofar as the benefits exceed the part of 
the loss to lie taken by the plaintiff). 

,'"' 
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guidance.88 This is partic~larly true of the last criterion, that of the purpose of the 

norm givng rise to the cause of àction, which was "discovered" by Rabet and applied 

in 50 many other are as S9. (, 
• 

1/ 
_- For this reason, 1 will follow the same path as Most authors when 

dealing with the compensation of benefits. 1 will form groups of cases (Fallgruppe,,) 

'whiCh will be used to ilIustrate and ostructll;re the are as o~plication. 

ln an oft-cited article, Thiele has tried to summaÎ'ize the law as it 

pertains to the problem.9o AU he can offer in the end is a criticism of the BGH for 

35 

its use of the criterion of "reasonableness" (Zumulbarkeit) , a purpose test for 

awarding damageS;: and an argument thaï there should be neither inequitable benefits 
\ ' 

~n th.e plaintiff'~ part nor too lenient a -treatment ·on the wrongdoer's.lIl 

He argues that the BGH has moved away from an objective way of 

assessing losses. He fears "individ~al and elastic solutions" will result from such an 

approach. 

He himself, on the other hand can not offer a "positive reason and 

justi~ieation" (posfuye Rechtfertigung) although he 'talks about underlying "prineiples 

for accounting" (Anrechnung~grund). 

It is not clear at aIl how he can argue that we can I\ot' red'ucè the 

solutions to one ~nder1ying id~es Iater he is able to co~e_ up with his (? 

, . 

. , 

88 Dieter Medieus in Staudinger, supra, ,note 4 s. 249 BGB para 246 sounds 
like a civilian's plaidoyer for the common law way of approaching the 
law. 

• 1 

" , 
89 sèe supra, note 6~. 

90 WOlfàng Thiele, supra, note 68. 
'-

91 Id. 195. 
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test, which is ' that an "indissoluble inner connection" 

>. 
(unlosbarer 

36 

innerer 

Zusamm'inhang) has to be required betweén loss and &enefit.92 

1 li. 

Cant~ler in an ea;lier article on the issue9s tried to advocate the idea' 
. . 

that we should examine which of the two, accounting or nonaccounting, furthers the 
~ . 

injured party's "legally protected interests" more effectively.94 
Q 

A more detailed discussion of German law does not seern to be 

required at this stage. j~e foregoing discussion was designed to enable the Don-
, , 

German reader to follow the arguments u~ed by the BGH and to appreciate the , 
Court's position in the c~ntext of the GermJn legal ~ystem. 

~;:, 

Other arguments and reasonings of the judiciàry will be discussed 

throughout the :course Qf this paper in the appropriate context and it is hoped that 
\ 

the background provided thus far will permit an und~rstanding of the more complex 

and in depth discussion to follow in the ne~t four chapters. 

" 

1 

02 A criteria whicli is frt.'Quently cited and used by the BG}I as a q\lasi
reasoning. Cf . .,e.g. r~cent1y in BGHZ 91. 357 at 363 involving a 
widow who Jived in quasi-marriage and got 'money from her new 
partner - no rec;luction; widows and their dut Y to, work !liter the death 
of their husbands cf. BGHZ 4, 170; interesting also as an example of 
how the case law concerning s. 242 BGB readjusted to the lPew 
democratic values and the freeing of the law from nazi ideas; i!GH 
NJW 1982, 326. " 

, 
O! Klaus Cantzler. supra. note 73. , 

. . 
tH F~rflerung der verielzlen YeTlragspflicht oder des 'verletzten Rechtsgutes, id. 

at 52. 
~ . 
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2. Chapter 2: SeJected Examples of Frequent Fact Patterns 

• 
Although chapters three and four, infra. will be devoted to a detailed 

discussion of two specifie areas in which deductions for benefits arise, this chapter 
~ 

will present a general overview of the main areas in which the issue plàys a role. 

Four typical groups of cases (2.1. - 2.4.) will be pt;esented and the 

arguments invoked and solutions offered in German law and in the çommop la~ of 

Canada !lnd the United Kingdom will be diseussed with occasional references to 

other jurisdictions. 

Rathet ihan div~de every pàrt into two subheadings, one dealing with 
~ 

the German law and the other with the common law, both systems will be discussed 

within the same section. In addition to being less awkward, this approaeh has the 

advantage .of reducing duplication of mate rial in tpose areas which are handled 

similarly by both legal syst~ms. 
, 

The following four parts wj)J seek to raise the basic issues involved 
, , 

when addressing.the topie of accounting for benefits and the remainder of. tliis 'thesis 

will then focus on broader refleetions of a more general nature relevant to the same 

topie. 

2.1. Benevoleot Payments 

The first of the groups of cases whieh involve the accounting for 

" benefits are those in which a thlrd party, for whatever reason, decides to help the 
. . 

party who has ~ffered damages. The third party's assistance may come in the form 
, , . 

of payments of bills. of providing or" money or of help in other ways. One thinks of, 

the kindly neighbour. who cooks for or nurses the victim who suffered persona! 

37 
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injuries. The golden thread weaving through these cases is that ~e benefactor had no 

legal dut y whatsoever ta take the benevolent action. 

For the sake of b!evity, 1 shaH caU aU these aets and benefits 
< , 

"benevolent Dayments" even if the y do not involve the transfer of mone"y peT se but 
, 

rather the offering of services with a monetary value. l 

These benevolent payments need not. as a rule, be accounted for. This 

is so genera~~cePted in both legal systems that the statement seems trivial. 2 ~et us 

nevertheless reconsider the reasons which lead to this result in order ta better 
'" . ' 

appreciate the underlying argument and to determine to what extent the pitrticular 

reasoning can he geneptlized to apply to oth~r situations. It may well be that the 

eated here le~ itself to the extraction of more genetal principles. 

One argument generally brought forward when we deal with gifts is 

that the lega~lationshiP is determined by the donor.:! His will should determine the 

legal results. The aim pursued in both situations of gifts. and of benevolent payments 

is generally to ameliorate the situation of the donee and of the injured party 

respectively and in the latter case, ta take the burden ot' the mishap off his 

shoulders.4 

'-7 

38 

1 ~ This terin "payment" is the one also use'd by the Civil Code of Lower 
tanada. cf. Art. 1138 and 1139. The terminology differs widely in 
this area. Sorne simply talk about "gifts" sorne about "charity". 1 
adopted Lord Reid's choiee of words in Parry v. Cleaver, [1970] A.C. . 
1 (H.L.) at 14. ~ 

2 See e.g. as examples RGZ 92, 57 (benevolent maintenance payments); 
BGHZ 10, 107 (elevator in a Café caused injury - benevolent 
payment of the employer); BGHZ 21, 112 117; 91, 357 363 (payments 
of partner in a de facto marriage); BGH.NJW 1970, 95 (relatives and 
partners do the injured party's share- of work in a partnership); K.D. 
Cooper, "A Collateral Benefit Principle" (1971), 49 Can. Bar Rev. SOI 
seems ta detect more problems. 

li RGZ 92, 57; BGHZ 21,112117. 

4 The clearest statemet to the effect that the intention in "these cases should 
be determinative is round in Redpalh V. Belfast and County Down 

, 
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Ordering. an accoun~ing for allowances made ithout legal or moral 

obligation by third persons would mean t'hat we prohibit he amelioration of the 

aggrieved's position. It would amount to a ban on elPing?, hirr We would find 

purselves in a situation in which the wrongdoer ànd' not he victimli.would al ways end 

up as the real recipient of the help. 

A? immediate conclùsion that the tests of 

foreseea~ility anckof causation or remo ness can not serve in these cases. This puts 

• the validity and usefulness of t se criteria in general into doubt jf they are ta be 

more than a ,mere minimu irement that the benefit has to be at least causal Jf 

it is ta be considered for deduction.6 
~ 

ln ail the benevolence cases, the event which led ta the injury is 
. 

obviously the cause for the help. Quite naturally, therefore, we can state that the 

aggrieved would not have received the payment in any other form but for the breach 

of the dut y on the part of the defendant. Since it is by no me ans unusual that heïp is 

given ta friends and relatives who suffer losses, the fact itself is neither too "remote" 

D?r "inadequately" causally connected within the meaning 9.!jthe German test . ., It is 

common knowledge that third parties may come to help .th~ person who suffers los ses 
r 

and this can certainly not be qualified as unusual or unlikelY. ~ 

'l,' ' 

( 

. 
The concepts of remoteness and causation were generally developed as 

on recoverability:- They were ,designed to link up acts and results with a view 

Rai/way, [1947] N.1. 167 and Hay v. Hughes, [1975] Q.B. 790 (C.A.).. 
In Canada: Vana v. Tosta, [1968] S.C.R. 71. 

6 Cf. Harvey McGregor, McGregor on Damages, 14th ed. (London Sweet & 
Maxwell, 1980) [hereinafter McGregor] at para. 88, where he, 
although in a somewhat different context, places contributory 
negHgence, ~emotenes.s and mitigation in a<kind or hierarchy. 

6 The causallty argument was th~refore consist~ntly rejected by the majority 
in Parry v. Cleaver, supra, note 1. Cf. as ta earlier criticism G. Ganz, 
"Mitigation of Damages by Benefits Received (1962)1 2S Mod. L. Rev. 
559 and Harvey McGregar, "Compensation v. Punishment in Damages 
Awards" (1965), 28 Mad. L. Rev.629. 
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to preventing too onerous a dut y to indemnify on the part of the wrongdoer and 

the~ can not sim ply be transferred to areas of law in which the y were not meant to 

serve, i,e. the' lin king up of event and benefits instead of event and losses.7 

A 

isolation or in a 

of property, goods. money or serv,ices never exists in 

uum. Most human actions are means to attain an end or 

have sorne purpose (zw kgerichtet). For exarnple. the payrnent of a sum of money 
'ffJ 

from A to B does not in itself tell us anything legally relevant. Only the Ilims 

pursued determine and reveal whether this payment constitutes the performance of n 
\ 

contract or the payment of a debt or a mistaken iJaymeJlt. 

The motives that drive a p~rsof to a disposition are attached to and 

follow the' subsequent' flow of the assets and continue ~ determine the future of the 
• 'j II 

paymenk They determine in particular whether the pa1ee is entitled to keep the 

money. This caUs to mind the problem of the "justification" ("ungerechtfertigt" or 

"ohne Re-chtsgrund") th~t prevails in 'e law of unju~ enrichment,8 in that the future 

and "validity" of a transfer are d~rmined by the motives leading to il as 

communicated by the transferor. It is the element oL"sine causa". 
l , 

Following this line of thought. German courts decided a range of 

cases they consistently held that there is no accounting where a third 

7 ThIS idea surfaces in a somewhat differnt context in Dieter Medicus in 
Günther Beitzke ed., J. v. Staudingers Kommentar zum Bürgerlichen 

_ ed. (Berlin: J. Schweitzer Verlag Walter de Gruyter, 1983) [hereinafter t 
Gesetzbuch: mil Einlührungsgeset: und Nebengesetzen. Bucli' Il, 12th 

, Staudinger] s-ection 249 BGB para. 145 and Klaus Cantzler "Die 
Vorteilsausgleichung beim Schadensersatzanspruéh" AcP 156 (1957), 
29. 

8 Cf. County 01 Carleton v. City 01 Ottawa (1965), 52 D.L.R. (2d) 220; Re 
Spears (1974), 40 D.L.R. (3d) 284. See generall~ Robert Goff and 
Gareth Jones,. The L,lfw 01 Restitution, 2d ed. (I.:ondon: Sweet & 
Maxwell: 1978) 116 ff and for the German law the discussion 

40 

,,;.. concerning the notion of "Leistung" in s. 812 BGB, e.g. BGHZ 50, 227 
and recently Franz Sch.pauder, "Leistung ohne' Bereicherung~ - Zu. 
GrundIagen und Grenzen des Finalen Leistungsbegriffs" AcP 187 
(1987), 142 and Georg Thielmann, "Gegen das SubsidiaritAtsdogma im 
Bereicherungsrecht" AcP 187 (1987), 23, 

? 
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person out of hit own free will and, without obligation, made payments to the party 

'Who incurred the 1055.9 

The 5ame principle applies to personal injury cases and is set forth in 

·5. 843 BGB sub5. 4. a norm located within the sectIons dealing with delict (sections 

823 ff BGB): 

Paraerapy,h 843 BGB. [Geldreote oder Kapitalabfioduog) 
(1) Wird inlolge der Verletzung des Korpers oder der Gesundheit die 

Erwerbsltihigkeit des Verlezten aulgehoben oder gemindert oder tritt eine 
Vermehrung seiner Bedûrlnisse ein. so isl dem Verletzten durch Entrichttmg 
einer Ge/drente Schadensersatz zu /eisten. 

(2) [ ... ] 
(3) StaU rier Rente' kann der Verletzte eine Ablindung in Kapital 

verlangen. wenn ein wichtiger Grund vorliegt. 
(4) Der Anspruch(wird nicht dadurch ausgeschlossen. dass ein anderer 

\ 

dem Ver/etzten Unterhalt zu gewâhren hat. 
[S. 843 BGB. (Money annulty or lump sum) . 1 

. (1) If, in consequence of injury to the body or health, the earning 
capacity of the injured party is destroyed or impaired, or there is an increase 

41 

in his needs, compensation shaH be made to the injured party by ~ayment of ,-1:' 
a money annuity. 

(2) [ ... ] 
(3) Instead of an annuity the injured party may demand a settlement 

in a lump sum, if serious cause extsts. 
(4) The claim is not barred' by the fact that another person has to 

furnish maintenance to the injured party.] 

Subs. 4 permits an argumentum a lortlOri or a majore ad minus: if a 

deduction is not to be made even if the third party is under the obligation ta pay, 

then as a matter of course we can not reach a different result in the cases id which 

no such obligation exists to campel the helper. This section, however, is not to be , 

used as the basis for a general analogy because it only regulates a special conflict in 

/ 
/ 

.. .1 

L~ I~ 

Il , • 
RG JW 1935, 3369 (collection for widow of a victim of a collapse of a 

bridge); RGZ ,J41. 173; BOHZ 10,107 (payments of the employer); 
BGH VersR 1973, 84 (.belp from relatives); BOH NJW 1970, 95 (work 
done by relatives of an injured co~shareholder); contra, in' a case 
where members of the family helped out in a family business: BGH 
FamRZ 1960, 97. 
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an area in which the law of delicts and family law will regularly lead to clashes and 

overlaps.10 

\ 
'\ Common law takes much the same position in benevolent payment 

cases as does German law. Parry v. Cleaverll , a.decision which was tnken by a bare 

majority, involved various kinds of payments fl'om different third parties12 after the 

plaintiff had been injured in a car aCRident negligently caused by the defendant 

(collateral in the reai sénse). Both the majority and the minority agreed that 

gratuitous payments made to assist the plaintiff are not to bé deducted from the 

damages to be paid. 

The main argument was that the wrongdoer should not benefit from 

such payments. This pure policy statement is probably the real reason for the results 

and supports the view that the very notion of damages is loaded with values and 

evaluations which are 'themselves digested policy decisions. 

The rhetorical tecl}niQue used by Lord Reid in that case, however, 
, 

s~uld not necessarily be ascribe'd-'general application. It may have been an oversight 
,/ 

when he wrote that &} ,,,,,. 
"IReducing the damages by the benevolent payments would] be revolting to 
the ordinary man's sense of justice, and therefore contrary to public policy 
[ ... ]."13 (emphasis added) , 

1 • 
J 

10 The! BGH still derives from this a general principle of law (allgemeiner 
. Rechtsgedanke) that the benevolent p}yments, which according to 

Qleir nature should not bene fit the wJï6ngdoér, should be kept out of 
tAe computation. Cf. BGHZ 54, 269 with reference to eartier case law 
and more· recently BGHZ 91, 357 at 364. 

11 Supra, note 1 reversing [1968] 1 Q.B. 195. 
1 

12 It is arguable whether payments which the plaintiff quasi "bought" either 
by earHer employment or the payment into funds, can in faet be 

( qualified as payments from third parties: Cf. treatment of this in/ra, 
chapter 3. 

q13 Parry v. Cleaver, supra, note 1 at 14. 

" 
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Firstly, it is certainly not the "ordinary man's" view or even his sense 

of justice that de termines what public policy is and secondly, a judge in such a 
• 1 

situation should admit that he is pursuing certain ends. Referring to this obscure 
/ 

flIlotion of the "ordinary man" is just an attempt to enhance the force of one's own 

views, without being open enough to. state the reasons which lead to the opinion. 
, ! 

This tacHc of veiling instead of revealing reasoning is certainly neither thé task of . / 

judges nor the idea behind rèasoned judicial·opiniQ,ns. / 

The classic st~tement of the law as it ref~/s to ~enevolent payments is 

found in Redpath v. Belfast and COU~y ~own Rfltï ayl4, a case .. from Northern 

Ireland. There we find both the arguments of freed m and the arguments based on 

43 

the policy decision to further and not to deter help by means, of gratuitous payments. • 

In tHi\ case the public voluntarily supported a fund for victims of 

railway accidents. In referring to the relevant British judgments, Andrews, L.C.J 

rejected the tort committed by the railway as a "causa causâns". ~e he Id that the . 
benevolent paym~~t "whilst admittedly a sequence [ ... ] was not a consequence.Hl5 

') The policy decision behind rejecting it as a proximate cause of 

tort F expressed as follows.: 

the 

"In these circumstances common sense and natural justice appear to me to rise 
in revoit against the proposition that the money 50 subscribed should be 
diverted from the objects whom the subscribers intended to benefit in order 
to be applied in reduction of the damages properly payable by the wrongdoer 
as compensation to the victims for their loss. Why, one may weil ask, should 
the defendants' burden be lightened by the generosity of the public. [ ... ] The 
creation of the fund was li circumstance of a wholly independent or collateral 
character to the defendants: negligence.,,16 (emphasis added) • 

14 l,1947) N.1. 167; See also Bowers v. Hol,linger, [1~6]'4 D.L.R. 186 (H.C.J.). 

15 Redpath v. Belfast and County Down Rai/way, i1 at 172 f. 

" 
16 Id. at 175. See also Dalby v. India & London Li!e-Âssurance Co., (18,S",), 

1 S C.B. 365: "plaintiff does not receive the money from the insurance 
company because of the accident,' but because he has made a contrâct 
providing for the contingency.". 



,0 ' . 

'" 

o 

" 
) 

\ 

2:2. Insurance Benefits 

\ The other type of benefits arising very frequently out of an évent thBt 

giv~S ri~e to a claim in damages is of course insurance benefits. Thes~ are "bought" 

precisely in the e~ènt tha.t the damage occurs. For example, coJision insurnnce is 
, 

. bought for protection in the event of an accident. We' can look at insurancè benefits 

as benefits coming from third parties, but we can just as weil consider them as the 

result of one's own efforts. These "own or personal efforts" are .the regular payments 

made before the event arose. This latter point was expressed in Dalby v. [ndia & 

London Life-Assurance. Co. 17 Therefore, we will address the issue of private 

insurance benefits again in chapter three which deals exclusively with benefits 
• 

arising from one's own efforts. 

The issue is dealt with in G~any with respect to all social security 

benefits, in s. 116' Sozlalgesetzbuch, zehnles Buch (Social Code, lOth-book 

hereinafter SGB-X)18 and for other insurance benefits, in s; 67 

V~rsicherungsv.e~tragsgesetz (Insurance Contract Act, hereinafter VVG). Both 

sections provide for a subrogation, or an assignment by operation of law, of rights 

which the aggrieved (the beneficiary of the insurânce) has against the wrongdoer. 

17 Ibid., see also BGHZ 70, 102, 109; 19, '94, 99; 25, 322, 328 and Dieter 
Medicus, "Normativer Schaden1t JuS 1979, 233. 

18 This is the successor provision of s. 1542 Reichsversiêherungsordung (or 
Insurance Act of the German Reich). It incorporates in a lengthy and 
complicated wording much of the case law that had been accumulated 
since the original enactment. S. 116 SGB-X 1980 came-into force on 
the first of July 1983. See, e.g. among others Maximilian Fuchs, "Der 
Ersatz J von Sozialversicherungsbeitrâgen im Rahmen von 
Schadensersatzansprüchen" NJW 1986, 2343, 2346; with respect to the 
new enactment and the history of the. provision Bernd v, Maydell, 
Joachim Breuer, "Zum Ùbergang des Schadensersatzanspruches auf 
den Sozialversicherungstrllger gemllss Paragraph J 16 SGB X" NIW 
1984, 23 and Helmut Heinrichs in Paland!, Bürgerliches Gesetzbuch. 
46th ed. (München: C. H. Beek, 1987) [hereinafter Palandl)."para. E 
before s. 249 BGB. 

/ 
;. 
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Although s. 116 SGB-X is extremely important ,nd poses difficult 

problems in ilS apPlicati~n and ~terprel!'ion.l' a complete disCUSSi\n lies beyond the 

scope of this thesis. Instead, 1 shaH briefly discuss its equival~nt for private 

insurance: 

Paragraph 67 vve (Gesetzlicher Forderungsllbergang) 
( J) Steht dem Versicherungsnehmer ein Anspruch aul Ersatz des 

Schadens gegen einen Dritten zu, so gehl der Anspruch au! ,den Versicherer 
über, soweit dieser dem Versicherungsnehmer den Schaden erselzl. 
[8. 67 VVG (Subrogation by operation of law) ~ 

(1) If the insured has a c1aim against a tliird party to be in mnified 
for the 10ss, this claim is assigned by operation of law to vest in the nsurer, 
inasmuch and insofar as the insurer indemnifies20 for the loss] 

The provision does not state a solution or even comment expressly on 

the question of accounting fo; the benefits which are paid by the insurer, In fact, 

the question we are interested in is not even mentioned. AlI the provision does is 

enaet a change in the relationship in which the obligation to indemnify exists . 
. 

Logieally. however, it is precisely this Mere change of "'position" of the claim which 

presupposes that it still exists. What would be the use of stipulating a subrogation or . ~, 
assignment triggered by the payment of insurance moneys; if the same payment 

extinguished the claim? By logical implication it means that accounting does not take 

.. place. 

From a doctrinal point of view, it is a pit y that the provi,sion do es not 
~ 

mention the accounting problem and only leads us to the result. This means we can 
ft) , 

not infer anything for the solution of other cases and for the development of a more 

general pr:,inciple. Sections 116 SGB-X and 67 VVG leave us in the dark as to why 

damages are not reduced. Is it simply the statement of a general rule or the 

expression of an exception due to the special fact that the case involves a private 

insurance/fontract? 

! 
/ 

'10 See Palandt, id. 

20 In s. 116 SGB-X the obligation to, pay insurance benefits is already enough 
to tr~g8er the subrogation. 
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all~ate The section aRplies" to insurance agairis.t ail l'orms of 

damage such as fire, theft, Ofllisioh and a1so to transport or freight insuranee 

(Schadensversic..,herung). A limit is imposed in - that the losses have to be congruent 
, , 

with the risk insured,21 a criterion that a1so has to be fulfilled in the case of s. Il-6 ' 
, 0 

SGB-X. 

Although s. 67 VVG is not applicable in- cases in which a fixed sum 
1 1 ~ . 
h~ to be paid if the event that is insured against oceurs, 'for example in cases of life 0 

insurance, (Versicherungslall be; .~ummenversicherung), it is settled beyond dispute . . 
. 

that in these cases too, a reduction of the damage award does not oceur. The reason 
, 

given for this is the purpose of the insurance. The result of private foresight, it is 

designed to help the injured and not' to bene fit the per~on causing the in jury. 

Therefore, the BGH22 decided that neither the capital' sum nor the interest on it had 
"1 

to be a~counted for. 23 

Consistent with the argument that the purpose for which the insurance 
~ D 

was entered into is decisive, the BGH applies this principle to the vietim. as weil. 
~ 6 

In one case,24 the wrongdoer had insured the passengers of his taxi 

against accidents. In an accident for which a third party was responsible, a client of , 

the taxi company was injured. The company argued that it was not obliged to c1aim 
, 

insurance moneys for the passenger who, so it argued, had already been fully 

conpens~ted by t~ other party to the accident. In such ,cases of insurance of, third 

parties, the German law stipulates that the right to the. insurance moneys and the 

" ., 

21 BGHZ 25~ 340; 44. 383' and Palandt, supra, note 1,8 para. E)2)b) lI>efore s. 
';498GB. " 

22 ~Gf:lZ 73, 109. 

23 BGHZ 39, 249 (excluded saving, made in form of insurance) réduced 
o award was overruled by BGHZ 73, 109. See also BGHZ 19, 94, 99; 

25, 322, 328; NlW 1957, 90S (yield of a herit~8e, see Infra 2.4.). 
J 

24 BGHZ 64, 260. 266. 
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right to en(orce and claim them are split up. The legal structure is very similar to 

that of common law s\1brogation;25 The situation can be compared to a trust but it is 

'actually only dèsigned this way, sa tbat the taxi COrpany in the case cited ~bove d~es 

not get an' economic adv~ntage from claiming th~nsuFarlce morieys with()ut being 

obliged to turn them over to the injured party . 

. ( The Court reasoned by way of dediding the nypothe~ical situation in l' 

which the taxi owner would have 'been responsible for the injury. It argued that 

under these circumstances, the purpose of the' insurance policy was to IIperform the 
" " .. 

obligation to indemnify t1irou~h the insurance payments. T~erefore, ,it would be 
, 

legitimate to reduce the amount of the damages award by the payment "bought" 

through the premiums.26 If ~~, the Court held that the taxi company. as the party to 

the insurance contract, woul~ -be entit~ed,to deduct from its obligation to indemnify,O 

the insurance benefits that it initial~d and actually paid for throl;lgh the payment ~f / . " 

the i~surance premiums. Therefore the BGH h~ld, that if the taxi driver was not even 

responsible for the accident, he could withhold his consent to claim the' insurance 

benefits for the plaintiff who was already indemnified by a third party tortfeasor. -
JO 

The above case can be cited in support of the argument that insurance 
. . 

moneys should be treated as benefits ~eèived from one's owJ? efforts rather than as a 

'result of payment from third parties or collateral sources. 

To sum -up, the decisive factor is the determination of for whose 

benefit the insurance was taken out. It is pri~a, fade. not ta benefit the wrongdoer, 

3xcept in cases in which the persan who is actually paying for the premiums do es 50 

,. 
25 Sections 179 VVG.J 7S subs. 1 clause 1 VVG, 76 subs. l' VVG, 3 subs. 1 

AKa~ cf. BOHZ 64, 260 at 261 ff . 

2$ BGHZ 64, 260, 266. 

~ 
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~ 0 • 27 <with the intention of lowering the -effeet o~ the\risks he is running in his aetivities. 

M a more general hYP0!Jl.etieal test, we may ask _ whether we would red~ce the 

'amount of damages if the person who eontraete4 fQr the insu rance an~' paid for il 

, had in faet made the payment of the .. insuranee moneys himself. Seen in this light, 

48 

. ' ( 
we would stress the faet that the payment is made by the perso~ who took out the 

'" insurance. This 1>erson's motives therefore determine the le gal relationship just ilS in. 

,th~.case·of benevolent payments. 

Much the same results and arguments 'as those discussed above ha~e 

~> 
been used in common law sjnce the famous 'case of BradbuTII v. GreaI Weslt'm 

- Railway28, in which the insured plaintiff was held to be entitled to reeover full 

damages in addition to insurance benefits beçause his own ,money and his prudence -- ~-- ., 

should not benefit the wrongdoer .29 
/ 

Ever since Bradburn v. Great Western Rai/way CompanySO, there has ,,-
been unanimity that benefits from private insurance should benefit ônly the person 

.who mtde the payments. An argume~t in support of this position is for example that 

the insurance bene fit is the result of actions taken, before the event. Thérefore, the 
b. " \ 

benefit can noi as a matter of principle be takcm into account. This alone is not very 
- , 

convincing given the fact that the common law does not draw the line of_ accounting 

there where thé dut y to mitigate stops.Sl 

~other argument ve~y simi!ar to the reasoning in the German taxi 

case is that the defendant should not benefit' from the plaintifrs providence. 

27 BGHZ 80, 8 (person to indemnify was son of the owner -of the car who 
had insured the passengers of the vehicle which his son drove }~ the ,
accident that eventually killed the plaintiff). 

28 Bradburn v. Great Western Railway, (1874) L.R. 10 Ex. 1. 

29 Cf. as a modern comment on the case, Parry v. Cleaver, supra. note 1. 

30 Supra. note 28. 

31 See infra, chapter 3. 
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Waddams3% dismissed this argument on the, ground that ail kinds of precautions 

which the plaintiff takes and which pre~ent the 1055 ~!om arising altogether le ad to a 

~enefit for the wrongdoer. Therefore, he argues, the faet that we, are dealing with 

providence can not be decisive~ In his search for another explanation for not 

deductil'lg private insu rance benefits Waddams tpen goes on to suggest that: 

"[IJnsurance does not prevent the loss~ it is simply an arrangement for the 
sharing of its financial consequences."3 

Although it is certainly true that insurance does not prevent the loss, 

thi~ statement seems to presuppose that a d~duction for benefit~ is dependent upon 

the nonoccurrence of a loss. This makes the accounting for benefit~ problem a 

question of definition of what â los~ is rather th an of a' second step whereby the 1055 

is erased or the claiming of compensation prevented through!1 subsequent events . 
• 

Logically, this would mean that once we have a loss at a certain point, subsequent 

t 
benefits would have no effects on the award, a suggestion which is conceptually not 

tenable. Furthermore, the above èitation 'only takes the form of an argument without 

in faet being one. It only restates what insuranee is. ft describes witho)JJ.. explaining 

• 
why we should derive legal consequences from the description. 

. . 
The rejection of the argument that the defendant sbPuld not< benefit 

from the plaintifrs providence is not weIl. Counded either. Firstly, .it is based on a 

totally different notion of benefit. In this 'context, the term is used by Waddams -as 
, l '6' 

the nop-realisatlon of a chance or. a risk of 10ss, a notion that does not le ad 

anywbere and does not help us in any way because of its broadness. SecondlY, 
. 

Wadd.ami' rejection is based on an, inappropriate argument a fortiori. 34 The 

prevention of a loss (and the providence applied here) Is an entirelyo different 

, ; 

32 Stephen Michael Waddams, The Law 0/ Damages (Toronto: Canada Law 
Books, 1983) at para. 482. 

S3 Ibid., see also id. at pa~a. 1274 f. 

34 Or a majore ad minus. r 

, ,~ 
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category from a subsequent minimization. The former prevents the lega} norms from 

giving rise to a cl;lim generally, whereas the latter deals with the situation where a 

" claim ,has already arisen. Since the two situations are not é'omparable, it is a11 the . 

more inappropriate to treat them as being simply quantitativ~Iy different whèn they 

are in faet qualitatively dJfferent.35 

2.3. Taxation 

An are a of dispute in which solutions diverge within the common law 

itself eoncerns the deduetion of tax advantages triggered by the breaeh of dut y (tort 
~ 

or breaeh of contract). Most of the relevant cases dea! with saved incorne tax on 

damage awards for 10st income or lost profits. The benefit in question is created by 
• ,J r > 

the faet that the incorne is taxable whereas quite often compensation for the 10ss of 

such income is not.S6 

The Supreme Cou'rt of Canada took up its own ind'ependent course in 

1966 with The Queen in right 01 Ontario v. Jennings37• Since this decislon it bas been 

heM that. if tax Jegislation decides to treat a damage award differentl~ from the 
. , 

transaction for which indemification has to be made, then as a rule, this' advantage 

of tax Iegislation is not passed on to the wr~dger by redueing the damages 0 he has , 

35 As majus and minus. 
. ' 

'66 Thê faetuai prerequisites necessary for the problem ta arise were discuss'ed 
at length in British Transport Commission y. Gdurley, [1956] A.C. 185 
(H.L.). See the general discussion of that case and the issue at large 
with extensive bibliol'raphjcal references, Gordon Baie, "British 
Transport' Commission v. Gourley, Reconsideredfl

, (l966) 44 Cano Bar. 
Rev. 66. A more detaileà discussion of Gourley's case will be found 
in/ra at the end of section 2 .. 1. 

37 ' [1966] S.C.R. 532. 
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to pay: The ~aw of Canada has sin~!en weil settle&" by a lo,~g line of consistent 

casés.s8 
) 

The German position with respect to" saved taxes was laid down ln 

8GHZ 53, 

the breach of dut y or the co 

10ss. At the same time, the limits of this cule 

the objectives pursued by ~he tax legislation could revent a deduction. This latter 

rule, encountered quite frequently, openly introduces a oHcy aspect and has pcoved 
\ 
l 

to be a general limit on accounting. 

The facts of the case which gave rise to the above ru\e were as 

follows. The plaintiff P an~ his brother B had a partnership, the profits Of\WhiCh the 

two partners shared equally. The partnership agreement stipulated that after B's 

cl\ 
death, his widow should be entitled to 40% (30% after two for 

another two years) of B's halî of the profits. After B's death. 

was the tax accountant for the business that was now carried on alone by the 

1 plaintiff, B's brother) c0tltinued to do ail the accounting,Oincluding the corn utation 

.. , 
38 Guy v. Tr;zec Equ;l;es, Ltd., [1979] 2 S.C.R. 756 further,' Arnold v. Teno, 

[1978] 2 S.C.R. 287 and Thorn/on v. Prince George School oard, 
[l978) 2 S.C.R. 267; Andrews v. Grand & Toy Alberta Lld~, [1 78] 2 
S.C.R. 229. Cf. also for example unjust dismissal cases in whic the 
problem tends to arise frequently: Harle v. Am/ab Products Lld. 
(1970), 73 W.W.R. 561 (B.C.S.e.); O/sledahl v. Cam-sel Mech ical 
Con/ractors Lld. (1973), 42 D.L.R. (3d) 116 (Alta. s.e. App. iv.). 
different for the English law cf. Parsons v. B.N.M, Laboratories'" Id., 

'[1964] 1 Q.B. 95 (C.,A.). 

S~ See ais a BGH NJW 1967, 1462 recentl NJW 1986, 245 and fOlio 
cases: BGH NJW 1980, 1788 (pa ments of public accident 
unemployment insurance); BqH NJ 1983, 2137 (tax credits or 
intetest payments); BGH NJW 1984, 524 (tax advantages from los es 
in partnership). The reasons for and urposes of the non taxation r 
tax deduction can le ad to the mption of a legis'lative inte t 
ordering deduction of such advantages from the damages. So f , 
example in NJW 1986, 345; BGHZ 74, 104, 116; NJW 1980, 178 . 
BGH 53; 132 (statu te barred tax claim); BGH NJW 1986, 983. The las 
decision,on the poilJ4 seems to be BGH NJW 1'87, 1814 which cite 
most of the relevant literature and case law on t'fie. point. 
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of profits. In doing so, he interpreted the partnership agreement wrongly and based ..... 
the widow's share on the aggresate profits instead of only on B's half. 

The defendant's liability was undisputed, as was the amount of 47.000 

DM that had b.een overpaid. An action was taken against the acco~tant who argued 

that P saved 19,178.70 DM. in taxes and had to deduct those from 5.e 47,000 DM. 

~ 

The fact that the bene fit was based on public (tax) law was held to be 

irrelevant and a ~CtiDn was admitted as a gener~l rule in' ail cases wbere an . .. 
adequate causal iink between the defendant's act and the saving of tax 'could be 

discerned. 

On the other hand, according to the Court, the tax administration's 

right to ,ub,equently claim taxe, 50 ,.ved provents • d,"Cdon. This WB' the cas'; 
here}O Since a tax bill can be altered and corrected if new faets arise later, a 

o 

different treatment is justified in éases in which such a correction can still be made. 

After finding that such a late claim could be ~ade here, the Court 
1 

went on· to lPok into the effects of the claim possibly being statu te barred. Whether 

prescription had in fact taken place was left open by the Court because it wàs of the . , 

opinion that this cou Id not affect- the, result in any case. Even if the claim by the tax 

authorities was statute barreâ, this wou Id be too detached f~om the event (Le. wrong 
1 

interpretation by the tax accountant) and its effect (overpayment to the widow). In 
'<.. 

addition, according to the judge, the result would be unfair. The defendant should 

not be allowed to take advantage of a "newly-arising and subsequent" benefit.:<Cl 

J'Der Grund, warum der Geschddigte sich aul sein en ·Schaden den durch 
das-Schadensereignis gleichzeitig erzielten VorteU anrechlten lassen muss, Iiegt 
darin. dass er aus dem ,Schadensereignis keinen Gewinn ziehen soli. Deshalb 
;st er auch berechtigt, eine Sleuerersparnis aul den Schaden anzurechnen, 
soweit eine- Steuerschuld weder entstanden ist noch entstehen w/rd. Wenn aber -' 
wie hier - ein vorhandener oder in Ausssicht 'Slehender Steueranspruch inlolge 
Verjlihrung (oder afJer auch aus einem anderen Grunde) enljlJlII oder sich 

<Co S. 222 subs. 1 Nr.!, 223 AbgO. 

41 BG~3, 132 at 137. 
) 
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vermindert. so geht dieser Vortei/ zu Laste~ Steuerfiskus. In einem so/chen 
Falle würde aber der Schlidiger, wenn man zu se;nen Gunsten die 
Voraussetzungen einer Vorteilausg/eichung be. ahen wollie. aus der Verjdhrung 
des Steueranspruches ebenso wie der Gesch igte etnen unberecht;gten Gewtnn 
ziehen. Dann erscheint es aber angemessen. nicht dem Schddiger. sondern dem 
Geschlidigten den Genuss dieses Ciewilins zuzubilligen." 

(The . .reason why the advantages gained by the injured party must be 
set off against the damages sustained is that no benefjt should be drawn from 
t1ië'e'vent' causing the damage. Therefore, he is entitled to set off the tax 
saving inasmuch and in~pfar as a tax liability neither exists nor will come 
into existence in the future. When, however, as in the case at hand, an 
existing tax liability or one that is about ta arise is extinguishet1 or reduced 
because it is statute barred (or because of any other reason), then this 
advantage is to the detriment of the state. Were a deduction in favour of the 
party causing the damage to be allowed in such a case, this part9~ just like 
the injured party, would derive a benefit to which he is not entitled. In this 
situation it seems adequate ta give the profit to the injured party and not to 
the party causing the in jury.") \ 

\ D 

Arguments similar to these and particularly ta the last one were also 

advanced in Gourley's case which we will deal with later.42 

The arguments brought forward correspond ta tlte.....Ji~ which one 

looks at the three parties involved. If we look only at the two people involved and 
t 

leave out the state as a third element, we will have to make a deduction because the 
. 

plaintiff has ln fact only 10st the net amount, not the, part of the award which would 

have been taxed anyway. This excludes any policy aspect from the decision. If, on 

the other han~, we include in our 'pe~spective the revenue service as a party, we 

reach a different result. Then, starting with the assumption that in any s;ase there is 

going to be a 10ss on the state's side, we have to decide who we ascribe the 

corresponding gain to, the wrongdoer or the injured party. In fact, Parliament gives 
(.> 

up a source of income in deciding not to tax dama'ges awards in the same way as it , 

would tax th~ moneys derived Croq} the transaction ~ut the damaging event. The 

argument which wu also made by the Supreme Court of ~a--in Jennings" is thoi 

----.J 
42 See at the end of this section. The Gourley's decision was recently cited 

with approval by the House of Lords in Dews v. National Coal 
Board, [1987] 3 W.L.R. 38. " t $ 

43 The Queen in right 01 Ontario v. Jennings, supra, note 37. 
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the decision as to who should have the benefit from the "investment" whieh the 

government makes is to bè determined by the legislative intent. This is' in fact 

exaetly the same analysis which is also made in the benevolent payment cases and 

generally in ail cases in whtt:h a third person confers bemSfits out of his own pocket. 

In most instances, this question of determining the intent of the legislator is 

answered quite easily in favour of the plaintiff. The defendant's behaviour heing 

already rejected by the legal system as unlawful or in sorne instances wrong, he will 

not be made the benefieiary of lenient tax legislation. 

The situation in common law differs from country to country. 

In The Queen in righl of Ontario Y. Jennings 44 Judson, J. of the 

Supreme Court of Canada makes quite an interesting 'conceptual analysis. Starting 
l ,"_ • .. 

with the notion of compensation as restoration of a situation (JlQ.1 just a payment of a 

/ .. 

sum of money), a point which resembles the German view explained by Medicus ~ 

above,46 he argues th~t what is compensaied for, inter alia, in personal injury c~ - 2> 

is not the earnings. them~elves but rather the earning capacity. This is in faet the\... 
" 

only thing which the plaintiff lost. Judson J. suggests ~hat from this perspective, a 

lump sum settlement in damages is nothing more than the restoration of the capital 

asset (earning-capacity) which is subsequently ~ ~ield incqme, whieh in turn is 

the aetual salary lost" , f.-

"The plaintiff has been deprived of his capacity to earn income. It is 'the 
value of that capital asset, which has to be assessed. "47 

~ , 

44 Supra, not~ 37 at 543 ff. 

46 Supra, chapter 1. note 26. 

46 How this is computed Ml reality is illustrated in PlJh Choo v. Camden and 
1sUng/on Area-Heallh AWhority. [1980] A.C. 174 (H.L.) in particular at 
192 ff. - . 

\ 

47 The Queen in righl of Ontario v. Jennings, supra. note 37 at 546. 
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Although this could be taken as an argument for deduction of iax 

f 
adyantages, the judgment goes on to elaborate on what tlie dollar amount of the 

supposed "earnings" consists of. 

"[That] the award ·is Dot re~uced by.an amount equivalent ta the tax [ ... ] 
merely reflects the fact that the state has not elected ta demand payment of 

upon the kind of a receipt of the money""s (Le. the lump sum) 

This result is seen as one of "tax polie y" . The Court tr!es to determine 

o . y is and aets accordingly to give effect to it. The argument is similar 

rpose argument used in connection with benevolent' payments and in a 

number of other cases too. ln interpreting t,he rule, the Judge then found that it was 

not Parliament's intent to tax this particular income to bene fit the plaintiff rather 
'. 

than the defendant. 

Judson,J. ends his' judgment by backing up the result with the 

difficulties that would arise out of the uncertainties of future tax laws and the 

difficulties in judicial administration of any other view. This last point is not very 

convincing from a conceptval point of view. Only those . who tend ta generally 
/ 

justify the application of an easier and thereby more economic rule instead 0(' a 

more difficult but more quitable one, might approve of thè argu~ent. To my mind, 
'l 

'difficulties of proof o' not warrant the change of a substantive rule. These 
>. , 

difficulties should g nerally be solved by the application of the law of civil 

,procedure and the d' tribution of the burden of proof, not by rejecting a rule which 

might be more ju t but which depends upon ,more contingencies in its assessment 

than does the ot er. Cases in which too compUcated a rule would regularly lead to 

difficulties for one ... part y could then be handled by shifting the burden of proof, a 

ch is used in quite a few ar\,as and in most legal systems."Q 

'" d. at 546. 

" The classic example being the cases of product liability in seve rai western 
countries. See in more general terms with respect ta the shifting of 

,_ the' burden of proof, Ernst Rabel, "Umstellung der Beweislast, 

r 
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ln England, the legal situation is determined by the decision of the 

House of Lords in B{ilish Transport Commission v. Gourley.~o 

The rule stated in this case, sÎmilar to thè one used by the German 

courts, overruled earlier decisions of the Court of Appea1.51 

The facts are as fol1ows. The .J)1aintiff had been injured in a railway 
\;J 

accident for which the defendant was Hable. As a result of this accident, he sùffered 
} 

loss of incorne during the period of recovery and later because of his physical 

condition which only ~wed him to take part on a reduced scalè in thë business 

which he ran together with other pers0r:ts as a partnership . . 
The trial judge awarded 37,720 pounds for 1055 of earnings, without 

1 

taking ioto account that this amount, had it been earned, would have been taxed in 

the hands of the plaintiff. 

The majority judges analyzed this as a Question of remoteness and 

thereby closed the doors to- the kiIldJ of policy reasons and aspects of equality 

brought Îorward by Lord Keith, who very convincingly rendered a separate 

dissenting opinion on reasons similar ta ~hose described in the Canadian case. 

Leaving aside the difficulties in assessing the Quantum of damages, the arguments 
\ 

can be reduced to the following. Because everybody and not onl~ this particular 
( 

. ' 

plaintiff is subject to a regimé of general application, it is a necessary consequence 
h, ' ~ 

Insbesondere der Prima Facie Beweis" reprinted in Hans G., Leser ed., 
Ernst Rabel Gesammelle Aufslitze, (Tlibingen: J. C. H. Mohr (Paul 
Siebeck), 1~65) vol. 1 at 374 ff. 

liO BritISh-Transport Commission v. Gourley, supra, note 36. McGregor, 'supra, 
note S offers an extensive discussion of this case at paia. 410 to 440. 
Cf. also G. BaIe, supra, note 36, recently although without refer&nces 
to other jurisdictions and mainly concerned with the question which 
tax roles concerning damages awards should be used, William Bishop, 
John Kay, "Taxation and Damages: The Rule in Gourley's Case" 
(1987), 103 L.Q.R. 211. Parsons v. B.N.M. LaboiiIftJrit's, Lld., [1964] 1 
Q.B. 95 (C.A.) and Dews v. National Coal Board, supra,.note 42. 

51 Jordan v. Limner & Trinidad Lake Asphalt Co., Ltd., [1946] K.B. 356 and 
Billingham v. Hughes, [1949] 1 K.B.'643. 

) 

" 1. 
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of the receipt of funds as earnings that. they be ~educed by taxation. Such tax~tiot is 

therec or. not collateral. Tbe surprising part r:e judgment is that. Lord Re1" 

. admits that although one can not define remoteness, this is clearly a case where ~he 

benefjt is not too remote. AnaJyt~~ this. is equivalent to offering the resuit as r'~ n 

argument. 

It is ~Iear. however, that the focus in Gourley's case was reducjlto 
" 

only two parties involved and 'that Parliament, on behalc of the Revenue, Service, 
1 

. / 
(the body who in faet makes a payment ~y renouncing a source of in~lne) is left 

out of the account. :' 
~ 

It seems difficult to reconcile this case 'with the bellêvolent payment 

and the insurance cases. In these. man y of the benefits were fareseeable and not too 

remote but we did not Iimit ourselves to these tests. In addition, consistent . 
appl1cation of the argument used in Gour/ey's case would force us ta reduce damages 

by the amounts paid by health insurances. at least as long as they are compulsory and 
, 

t~erefore of seneral application. The benefit would then not be something "purely 

personal" and would "apply to aU" to use the words of Lord Reid. , 

~ 

" . 
2.4. Death and Inheritance 

-' 

The final group of cases dealing with the problem of benefits and 
1 

losses which shaH be discussed here is the gtoup involving the death of another 

persan. In particular circumstances, both the common law, jurisdictions and the 

German law allow close relatives or dependents of a victim to claim compensation . . 

from, the wrongdoer who caused the, death. From a theoretical stand point, it cao be 

debated whether these claims are in fact compensation for the economic interest of 

12 British Transport Commission li. Gourley, supra, not~ 36 at 214. 
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the dependent party5S. or exceptional cases allowinglà the plaintiff to ciaim damages in 

his ow~ name for the infringement of a legally protected interest of a third party 

(i.e. the dece~ed).5. Regardless of the solution adopted, we will encounler a problem 

of accounting for benefits."'ln the most typical 'cases, we have to deal with the 

argument that the plaintiff benefits from becoming heir or beneficiary of a legacy 

through and with the death of the relative and that such "benefit" should be set off 

against any compensation awarded 

In Germany, these claims can be based on s. 8448GB which is 

interesting insofar as it also provides for the accounting of certain benefits ~y 

referring to s. 843 subs. 4. The rélevant parts of these section~ read as follows: 

Paragraph 844 8GB (ErsatzaDspr~che Drltter bel TütuDS) 
( 1) [belri/ft Beerdigungsko:sten} 
(2) Stand der GetiJtete zur Zeit der Verletzung zu einem Dritten in 

einem Verhdllnisse. vermiJge dessen er diesem gegeniJber kraft Gesetzes 
unterhaltsp/lichtig war oder unterhallspflichtig werden konnte. und ist dem 
Drillen infolge der TiJtung das Recht auf den Unterha/t entzogen. so hat der 
Ersatzp/lichtige dèm Dritten durch Entrichtung einer Geldrente insoweit 
Schadensersatz zu leisJèn. aIs der GetiJtete wtihtend der mutmasslichen Dauer 
seines Lebens zur (Jewdhrung des Unterhalts verpflichtet gewesen sein würde,' 
die Vorschriften des Paragraphen 843 Abs. 2 bis 4 finden entsprechende 
Anwendung.[ ... ] . -, " \ • 
{SectloD 8448GB (Thlrd party c1aims ID c~se oC\ death) 

(1) [concerns funeral expenses] 
(2) If the deceased at the time of the injurrstood in a relationship to 

a third party by virtue of which he was or might be bound by law to furnish 
m.aintenance to such third party, and if in consequence of the death such 
third party is deprived of the right to claim maintenance, the person bound 
to make compensation shaH compensate the third party by -the payment of a 
money annuity, insofar as the deceased would have been bound to fu.rnish 

55 'Even under Section 1 (1) of the Fatal Accid!fi.t Act (1976) (V.K.). c. 30 
this still seems to be a tenable position. 

0\ 
54 So e.g. BGHZ 7, 30. This latter view seems .to be the logical,consequence . 

of decisions at common law which he Id tbat the right to bring an 
action depends on the deceased's right insbfar as it is barred if thé 
deceased (in his own right) had already been indemnified or could not 
have sued out of other reasons at the time of his death. Williams v. 
Mersey DQcks and Harbour Board: [I905J 1 K.B. 804 (C.A.); Murray v. 
Shuter. 11972] 1 Lloyd's Rep. 6 (C.A.);· Pickett v. British Rail 
Engeneering, Lld., (1978), [1980] A.C. 136 (H.L.) in particular at IS2 
per Lord Salmon. . 

.. 
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maintenance during the presumable duration of his life; the provisions of s. 
843 (2) to (4) appJy mutatis mutandis. [ ... ]] 

. Paraaf.ph 843 Ab •• 4 BGB • 
(-1) Der Anspruch wird nicht dadurch ausgeschlossen, dass ein anderer 

59 

dem Verletzlen Unterhalt zu gewdhren hat. , / 
ISectlon 843 Sublectlon 4.BGB >t 

~~--, 

·(4) The claÎm is not barred by the fact that another person has to 
furnish maintenance to the injured' party.) 

SectloD 845 BGB (compe.hatloD for loss of servlce~) 
[provides a similar provision for the 1055 of services of the injured or killed 
pe~son.] 

The interference with dependency claims, involving Mere economic 

1055, is not generally protected by the .,.Germa~ law of delicts. This is, because they are 

outside the ~efjnition of an "absolute right" or a right which can be invo~ed against 
, 

~verybody.1i5 Under German law, only these can be- the subject matter of a tort 
, \ 

under s. 823 ff BGB.56 

Greater detail in respect of the technica]ities of- these obligations and 

claims is not needed for our purposes. 

The persons that s. 844 BGB has in mind are generally those who ' 

inherit the deceased's estate.57 For the purposes of accounting for the value of the 

es-tate which accrued simultaneously with the death, German law - distinguishes , .... ' 

between the capital value of the estate (Stammwert) and its yield. The latter is 

55 A concept similar to a right in rem although the expression is misieading 
because it has nothing t,o do with a res or thing. 

58 (Section 823 BGB (Dut Y to cOJDpensate fOf damale) . 
-" (1) A person who wilfully or negligently. unlawfully injures the life, 

b~dy, health, freedom. property or other rights of another is bound to 
compensate him for any damage arising therefrom . 

.. (2) [ ... JI 
These "other rights" have been judicially interpreted to be rights 
similar in nature to those listed immediately before in the same 
subsection. These similar rights are the "absolute rights" referred to ~n 
~~ . ~ 

57 Cf. s. 1924 BGB for the deflnition of who aie the lesatees- in an intestate 
succession. • l 

.. 
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generally deducted f~om the claim in d'ama8e~"pu,rsuant to s. 844, wher~as the former . . , 

is not. 
, . 

o 

. The arg_ent advanced in llaif;j? of 'this position by the DGH, is 

d · h d h d~ f h ' . . presente In a case w ete a aug ter sue l~ :,ner 0 t e horse wl\lch had kllled 

her father in an ~ccident.68 The Court ~el~~: ~the bu,lk i.e. ~he capital value of the 
, ,\ ( 

estate, would .eventually have round its way to the plaintiff's estate in aJlY case. 

" The finding: that there existed an adequate causal link' be'tween the 
1 

death ,and lIhe accruing' of the inheritilDce, which the Reichsgericht had rejected, in 
v :1 

earlier decisions on its rigid test of the identity of the injurious event .and thé 

ben~fit69, was not follo'Ved by t~e BGH. This, a~cording to the Court, 

co~trary t~ expectations as weIl as to the result which we want 

• (angestrebtes Ergebnis). 

would "be 

to reach 

After that stage of the analysis, which only means that the possibility 

of a deduction is not excluded a priori, according to the BOH, we need to separately 

~justify in every case that the making of a deduction corresponds to the purposes, 

. pelicies and ends pursued by the dut y to cornpensate. 

The plaintiff and her deceased father who had to support her, used to 
r-. o. 

satisfy'1heir monetary needs out of a pension and the yield of the asset. The Court _ r 
", 

therefore he Id that allowing a deduction of tlie value of the estate for the benefit of 
--. 

the tortfeasor would amount to an obligation to diminish the estate (Verm(Jgen) 

which the daughte, would have received, albeit only sorne years later, in an 

unreduced form. 

60, 

Her only benefit is that she received the estate earlier, not that she 1 

'received it at ail. This is quite an interesting view because it is clear that the heir 

". 

68 BOHZ 8, 325, 328. 

59 RGZ 10, SO; 64, 350 - adequate causal link only if identity 6f the two 
events. 

\ " 
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under German lawo has no .ti&h1 until the death. There is no "equitable" right in such -

a situation.' On the "other hand, and uniike most legal sytems, Germany doès---Iiot 

'allow the total disinheritance of -certain classes or' relatives. The paradigm example of 
" 

these relatives is childrett. According to s. 2303 subs.l BGB, they have to receive at _ 

least half of the share the y would get in the, ~e of intestate successioéo, a 

p'ro~j~ion which was recommended for insertion in a similar form in the new Civil 
~ 

Code of Quebec.61 By way ~f contrast the British' Inheritanc~ (Provision for family 

l and Dep~ndants) Act 1975 (U.K.)62' pro vides only for a discr.etionary remedy in s. 2. 

, In the case orfhe BGB we were dealing with a r.i.&h1 which is not supject to any 

discretion byte courts or any "reasonableness of the financi~~ pro,ViSiOn". Because of 

this situation, courts in Germany are probably prepared to assuIlle a certain degree 

" 

of crystallisati'on of the position of the legatee prior to the death occurring . .. 
Starting from the assumptionrthat the plaintiff ~ould eventually have 

rec.eiv~d the estate, anyway, consistency requires that, we make à deduction only if it 

can be proven that the maintenance payment has or would have been made out of 

,the cai'ital ~d that one ~f the following condition applies.: the capital would n~t 
~ . 

have been there any more, or t~ deceàsed wou Id have disinherited (aS far as is 

) 

,. 
60' This is the so called Pflichtteilsrecht in s. 2303 ff BGB. 

61 Cf. Office de révision du Code Civil, Rapport, su~ le Code civii du Québec, 
1101., Il. tome l, livres 1 à 4. Commentaires, (Québec: ,Éditeur officiel, 
1917) at 241-242~ 26'1 and Germain Brière, Les Successions Ab 
Intestat, 9th ed. (Ottawa: Éditions de L'Université d'Ottawa, 1985) at 
74 Cf. 

62 Ch, 63. 
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allowed) the claimant,6S .or the claimant had a shorter lire expectancy than the 

deceased.64 

These arguments are valid only for s. 844 BGB. In one case the 

plaintiff was injured in a car accident in whiçh his brother was killed. The argument 

presented was that ~he award should be reduced because now the brother was the 

sole heir to the estate of his mother, who died some years later. 611 

This argument was rejected by the BGH on the grdunds that the 

plaintiff had sued for compensation for hii injuries and not for the death of a 
-..JI 

person he was dependent on. The Hevent" is therefore only b.h in jury which. the death 
, 

of his brother had nothing to do with. This death was only accidentally related 

(zufiillig) to the in jury. Two separate legally protected interests just happened to be 

affected by the same event. Accountirig for benefits, according to the Court, requires 
'" ... , 

that one and the sa~e injurio",s event (Schadensereignis) produced both benefit and 

loss. 

A different regime is applied with respect to the yield of the 

inheritance. 

If capital gains, for example the profits of profit yielding chattel or 
• 0 

, 

the rent payments, of tenants, would have been dissipated by the deceased had he). , 

l'ived on, the courts refuse to dis regard this fact.· T}ley deduct from the damages 

award .the amount of presumed yield ana profits' of the estate d~ring the period . " . 
between the time of the death of the deceased ':Inder normal circumstances and the 

63 50 Wolfgang Thiele, "Gedanken 'zur 'vorteilsausgleichûng" AcP 167 (1967), 
192 at 232. 

64 Hermann' Lange, Handbuch des Schuldrechts, Bd: J, Schadense,~atz 
! (Tübingen: 1. C. H. Mohr (Paul Siebeck), 1979) para. 9 LV 2a; sligbtly 

different BGH VersR 1967, 1154. ~ -

66 BGH NJW 1976, 747 . 

. , 
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actual time of death.66 These deductions have been made on a net basis67 i.e. . 

including deductions of reasonable expenses for the ~time and money spent in the . 
administration of the estate by the heir during the period in question.68 In one 

interesting case, the BGH rejected the deduction of a yield which the deceased 

would have used and invested to ibcr~ase his estate.69 
• 

In summary, in thes~ cases the BGH tried to ded'uct all advantages 

which the heir obtained through the ~ death and not simply through '-the death 
, 

itself. In more general terms, it seems that the stàrtin~oint which the Court takes is' 

to make ,s~re that the benefjt corresponds to the reason why the interest is 

compensated. In the case of section 844 subs. 2, it is expressed that this 

compensation is not effected just\ because the death occurred but because 

consequence of the defendant's inte/ference, it occurred mfuu:.70 

as a 

d 
, l 

The situation in corn mon law juris~içtions ,is Quite similar to the one 

described above. 

As common law itself did not give a right of action in wrongful death 

cases,71 in_ England it is only since 1846 with the introduction of the Lord Campbell 
• ~ l\ 

Act t~at acstatutory right èxists enabling certain s.urviving relatives to recover losses 

66 NJW 1974, 1236; 1979, 706. 

67 DGH VersR 1962, 323. 

88 DG HZ 58, 14. 

69 DGH NJW 1974, 1237. 

70 This legislative intent is expressed in s.~ 844 subs. 2 BGB in the words 
"during the presumable duration oJ his lifeil. The text of the pro,:ision 
is reproduced supra, in text preceding note 55. ~ 

71 Cf. Admira/lY Comm;ss;oners v. S.S. Am~rika, [1917] A.C. 38 (H.L.) and 
for Canada Monaghan v, Horn (1882), (1884), 7 S.C.R. 409. An 
intersting article on the general question of the, justification of a claim ' 
of the survivor in his own name also reveals \ the development since 

n the enactment Stephen Michael Waddams, "bamâges for wrongful 
death: Has Lord Campbell's Act outlived its usefulness?" (1984), 47 
Mod. L. Rev. 437: " 

\ 
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for the death of a person.72 Similar acts were enacted in the Canadian common'law 
/) 

provinces and were generaUy broader than s. 844 BGB, in that the claim they 

It is established by abundant 'case law that any benefit which accrued 

as a consequence of the death has to be accounted for in reduction of the claim.T~ 

On the other hand, here too the courts do not sirnply look at the whole estate. In 

cases in which the plaintiff would eventually have received th~-deceased's ,estate, the 

courts take into account that what was gained was only the fact th] the plaintiff 

came into possession earlier than expected.T5 The courts deduct th value of the 

acceleration; not the fact that the plaintiff is the heir. Althouglt cornrnon law courts 

calI this element the acceleration, they mean exactly the sâmê as 'l'he German' çourts., ' 

The money which the estate yieJds between the death and the pre-accident rernnant 

of the deceased's life is what is actually gained. Only this and not the capital value is 
\, 

therefore deductible. 

In reference to our previous discussion on insurance benefits, it is of 

int~rest to note that accounting for insurance moneys is generally excluded under the 

~. ' i 
r-r 

72 Th~s was introduced by the Fatal Accidents Act, 1~46 (V.K.), 9 & 10 Vict. 
c. 93, known as Lord Campbell's Act, in the U .K. now replaced by 
the Eatal Accidents Act 1976 (U.K.) c. 30. 

J 

'73 As to the scope of the statutes and J the leadil)g cases ln Canada see 
Waddams, supra, note 32 at para. 685 ff. 

74. Only Prince 'Edward Island enacted a special provision in s. 7' (J )(h) of the 
Fatal Accidents Act P.E.r: exce'pting the accounting. Cf. case law cited 
by Waddams supra, note 32 at para. 722 at note 142. 

75 Extremely interesting Sakaluk v. Lepage, [i98J] 2 W.W.R 597 (Sask. C.A.). 
Cf. generaUy Goodwin v. Michigan Cenlral Rai/way Co., (1913), 14 
D.L.R. 411 (Ont.S.C.App.Div.); Clement 1 v. Leslies s.torage, Lld., 

, (1979), 97 D.L.R .. (3d) 667 (Man.C.A.). 
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fatal accident statu tes. 76 This was impl~m~nted' after early cases decided under Lord 
. 

Campellts Act17 had ,held that there should be accouPting.78 Although this is often 

forgotten, we shouid keep this legislativ~ histoI:Y in mind in interpreting the 

provisions of the var~us fatal accident statutes. The criticism of the case law which 
, 

led tu the change in the statutes is more closely connected to the next chapter which 

shall deal with benefits arising from one"s own persomil eff().rts. 

" 

76 Cf. <,.g. Family Law Reform Act (K.S.O. 1980, c. 152) s. 64 (1). The 
statutéS wanted to do away with the Interpretation given to the fatal 
accident Iegisfation by cases like Grand Trunk Railway CO. QI Canada 

1') v. Jennings, (1888), 13 App. Cas. 800 (P.C.). 

f'I Supra, note 72. '" 

ft G;and Trunk Railway Co. 01 Canada v. Jeirn;~gs. supra. note 76. 
'. , " 

, . 
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3. Chapter J. Benefits as a Result Qf Qwn EfCôrts 
• 

The cases and fact patté'rns desc.ribed in the preceding chapter showed 

that the solutions as weil as the arguments and the issues inv61ved in the question of 

account~ng for benefits are considered to be quite simiIar in both the German and 

the common law systems. The relative similarity is in sharp contrast to the, 

divergence which is reflected in the two groups of cases to be discussed in this and 

in the following chapter. 

After describing the cases and the different approaches taken by the 

systems, an attempt will be made to- expJain dissimilaritie.s in terms of fundamental 

differences in the evaluations and choices, made by both systems in areàs we suggest 

are at least implicitly involved and related to the solution of these problems. The 

repercussions of these. evaluations and choices will then seen when we examine cases 

dealing with "own efforts" situations. These basic .. evaluations pertain to the treatment 

of unjust enrichment in generaJ and negotiorum geslio in particuJar and to the notion 

of damages and the definition of compensation itself. 
... , 

The cases 1 want to de al with in this chapter can be' summarized as 

having the followiog featur.es. 

Firstly, the eveot causing the loss has already occurred. This takes the 

cas~s out of the scope of the principle that mitigating events cao oot occur before . 

66 

this date and also outside the scope of Parry Il. Cle.alle'r1 'where it was emphasized • ., 

that an investment ~ the occu~rençe of a tort can not be taken ioto account in 
1 

reducing the damages.' To' do so would a~ouot to punishing the persoo with 
-

foresight, by putting him. in a worse situation than the one who 'dÎd not in~ure 

himself against the event. 

Ji, 

l ' 
[1970] A.e. 1 (H.L.). .f 

'l' 
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~condly, the plaintiff uses the situation or the assets freee by the Bct 

giving rise to the dut y, to compensate to gain a benefit. A minimum causal Ii,nk 

between the injury and the benefit is therefor~ present in ail the cases. 

Thirdly,the plaintiff's actions which led to the benefit cou Id neither 

ht: been required nor claimed by the defendant in the sense of a real dut y or 

Olligation, no'r was the ~laintiff'S act required under a "bl;lrden" to mitigate. The 

term "burden" is used here to- denote what is usually called a "dut y to mitigBte". It 

reflects its unique character, which is that no action can be required from the 

plaintiff and no claim ensues upon the breach of the dut y . In this respect, it is 

similar to the structure of the "buJ"den~ of proof. The same legal phenomenon can be 
, . 

round in cases of contributory negligence wh~re we could talk about a burden to use 

reasonable care in one's own affairs.2 

3.1. German Solution 

1 

The leading case in Germany, and one that is still con5idered good 

law in the ,matter of benefits arising through the plaintiff's own efforts, is BGHZ 55, 

329. At first glance, this c~e does not )eem to Cit into this context at ail. 
t 

o The facts are as follows: 

One of the defendant's buses caused an accident with the plaintiff's 

driv.Îng school car. There was no dispute as to liability but the defendant argued that 

.' 

. " 

2 In German, the term Obliegenheit i5 frequently used in this jontext. What 
is meant is judicially expressed by Goff, J. in Koch lY!arine lnc. ,v. 
D'Amica Societa D(Navigazione A.R.L. (The "Elena D'Amico" J, [I?80] 
1 Lloyd's Rep, 75 (Q.B.Com.Ct.) at 88 and by pefson, L.). in 
Darbishire v. Warrant ,[1963] 1 W.L.R. 1067 (C.A.) at 1075. Cf. 
generally with', respect to legal terminology and comparative law and 
also with respect to German, Bernha,r4- Bergmans, "L'Enseignement 

~:<. . d'urie terminologie juridique étrangère comme mode d'approche du 
droit comparé: l'exemple de l'allemand" 1987 R.I.D.C: 89 with 
abundant literature . 

/ 
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the plaintiff had not suffered a loss of profiu; He based his argument on the 
.9 . 

following faets. Outing the nine dayS of repair there had been 108 scheduled lessons 

that would have yielded a net income o~ 1,570 DM. Although it was not possible to 

rent a réplaeement vehicJe, because of the special' built-in equjpment required for 

the purposes of a driv~ng school car, the plfintiff, by working overtime, had made 
.A 

up for ail the cancelled lessons by the time of the judgment (which"is the relevant . 

68 

âme for the assessment of damages under German lawS). In fact, no negative effects' 

on the business could be established. 

The Court started from the observation that ,~here was no damage 

ac~ording to the strict "theory of difference"~ (except for ,/the damage' to the car 

which was not in dispute). Any award of damages had to have ~the effect .of an 
. . 

evaluative correction of the normal measure of damages provided by the difference 

theory.1I In so holding the Court stated that making up the lost l~ssons through the 
'Q .• 

plaintifrs OWn efforts was beyond the scope of his duties (überpflichtmassige 
, , 

... Massnahmen) and had therefore to be left out of the calculation 0& damages. The 

low.er Court saw this as a qUeition, of accounting for benefits in the technical sense 

J,VQrteilsausgleichung). The BGH expressed doubts as to the evaluation and asked 

whether we were in fact dealing ith a case of ~ Joss that had actual!y op~urred and 

S Cf.Albrecht Zeune , "Sc~rtdensbegriff und Ersatz von Yermôgensschl1den~~ 
AcP 163 (19 4), 380 sub V at 400. A distinction is made between the 
procedural int or assessment whieh is the time of the last instance 
of fact and the substantive point. The former determines which events 
up to th~t point have ta be taken into aecount in this trial (litigation) 
and wh~éh events should be dealt with in a new litigation, BGHZ 27. 
181. 1&7 ff. Another question 'is the point in substantive law which 
might (be limited by things like statutes of limitation or the death of 
the claimani. Cf. BGHZ 29. 393, 398, an instructive ease dealing with 
lost profits (s. 252 BGB) in which it was also he Id that the perspective 
of ~he ex post objective bystander (nachtrâglich objektiver Beurtéiler) 
determined the assessment of damages - clearly a judgements on 
prObabiHties. 

• See supra., chapter _1 text at notes 24 ff. , 

s BGHZ $5, 329, 331. 

41 

q 

( 



) 

o 

o 

o 

/ 
" 

69 

was aiready materialized but had been subsequently erased. The Court went on to 

sugge,st that this ~ight in fact be a case without a 1055 at all. 

Intè(estingly enough, the question was left open. In any ovent, 

ag'cording to the BGH, it would nôt ~at least not in this case) 1.ead to a deduction. 
, ~ 

f 

Had the loss occurred and later been erased again, it is settled law that benefits 

arising out of the plaintiff's actions need not be accounted for if they go beyond the 
, ) 

"burden" to mitigate laid down in s. 254 Abs. 2 S. 1 BGB6
• The Court realized that , 

this is not il direct co'nsequence of s. 254 BGB itself. since that provision does not 

even address' the question. No, proper obligation to 'àGl.t in a reat. sens~ is created by 

that provision. The Cour"t basL".itsl-r~SUI;" on the apPliè~~ion ~f the principles and 

values underlying section 254 aGB and which the BGH considered to be part of ail 

private law of Germany.7 

Even if the "benefit" were to be seen as just "one factor" in computing 

the loss itself, this would not automatically determine the outcome of the accounting 

problem. Consistent with the view that damages are not mathematicaIly determinable 

and that the inclusion of each and every factor is the result of a judicial evaluation, 

the Court argued that on this basis there was 00 reason that would justify a different 
Cl 

treatment from cases of "real '1 accounting ofJbenefits. To test the consistency of the 

argument, the present case was compared to one in which the missed driving lessons 

would not have been made u~ The .plaintiff's' award would ooly have been reduced 

to the extent that he would r/.tSonably have be~o required to mitigatè the damage. 

The basic idea béhind this decision is that s. 254 Il BGB contains and 

is based on the p~inciple oJ law that the defendant should not be relieved by 

/ J 

6 Id. at 333 f. The text of s. 254 BGB is reproduced supra, chapter 1 text 
following note 39. 

7 "Sinngemtlsse Anwendung der in dieser Vorschrift zum Ausdruck kommenden 
Wertung'\ BGHZ 55, 329, 334. Wolfgang Thiele, "Gedanken zur 
Vorteil~ausgleichung" AcP 161 (1967), 193, 236. 
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behaviour that i. ~ot Called for by any loga! dut y to.mitigate.8 T~ doe. not directly 
< -

apply to the nation- and definition of damages themselves, but only to benefits that' 

accrued after the injury eplerged. 

The link between- accountab!Iity and s. 254 BOB should ideally be 
,-

explained in more detail than the Court provides. It is suggested that the underlying 
~ -

1 

justification is J)erhaps to"'he found on a different level, which can be qualified as 

one of legal tradition. This suggestion will be explained in greate! detait in section 

3.3. in/ra. ,It certainly seems settled that the Common law does not at ail subscribe to 
• 

the ~asoning put forward by the German BGH, although the dut y to mitigate is 

de~t with quite similarly in both systems. The ru le pertaining to benefits arising 
o 

fr?m one's own efforts, as weil as the results, are the exact opposite in the two legal 

systems. In most cases such differences are a sfgn that fundamental rules and 

evaluations are approached in an absolutely different way. This should then find its 

co;responding-expression in <~ther fields of law as well.Q 

-j 

In British W~stinghouse 5;,~ectric & Manu/acturing Co.. Ltd. v. 

Underground Electric Rai/ways 0/ London, Ltd.10, the leading British case in this 

/ 

8.BGHZ 55. 329, 334 "[ ... ]dem Rechtsgedanken und der gesetzlichen Wertung 
des Paragraphen 254 Abs. 2 BGB fist] zu entnehmen. dass e;ne 
Schadensverhinderung und -minderung durch' überpflichtrrrdssige 
Anstrengungen des geschddigten den Schddiger nicht ~ntlasten sollen." 
["It can he inferr~d from the idea of law and the statutory evaluation 
of para. 254 II BOB, that the prevention or reduction of loss by way 
of efforts go~ng beyond the dut y of the injured party 'should not 
alleviate the - damaging parties burden"]. The c~_ was then referred 
back to the 'Iower courts for a reevaluation of thé"question of faet as 
to liow far the dut y in s. 254 BGB required efforts on the part of the 
plaintiff. 

, 

G 1 am thinking of the law of unjust enrichmen~nd in particular negot;orum 
gestio. See Hermann Lange, Handbuc 0 des Schuldrechts. Bd 1. 
Schadensersatz (Tübingen: 1. C. B. Mohr Paul \Siebeck), 1979) para. 
9V 1ft 3.15 ff. - ';-:~, 

".J 
1 

4
10 (1912J A.C. 673 (H.L.). 

, , 
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area.1l although the problem was conside~ed to be one of the measure ·of damag8s,12 

it was stressed that: 

"[ ... ] when in the course of his business he [the plaintiff] has taken action 
arising out of the transaction, which action has diminished his loss, the effect 
in actual dimi~tion of the 10ss he has suffered May be taken into account 
even though there was no dut y on him ta act."13 

Lange1
". the author of a treatise on the German law of assessment of 

dal1)ages, clearly identifies t~e underlying premises of this opinion. He states that in 

arder ta take the view of the House of Lords, one would have ta accept an extension , 
of the "duty" to/mitigate ta a duty ta strive for benefits as quasi-agent and for: 'he 

account of the party under the dut y ta compensate. The background ta this is that, 
" 

inasmuch as the plaintiff has to keep the damages down, he would also be èo,pelled 

ta actively strive for benefits. It is- arguable whether this stnteme~t is not red~ndant 

si'nce it would appear that ~he obligation ta' minimize daritages includes that Qf 
1 

striving for benefits. Is keeping damages down not striving for benefits? 
1 

The question of how far the duty ta mitigate goes and ta what extent 
, . 

profits derived frorn risky ventures have ta be accounted for was dec:ided by the 

Reichsgericht in a very instructive case,15 interestingly enough in the sa me year in 
, . 

which Westinghouse its~lf was decided by the House of Lords. 

11 This decision will be dealt with in more detail 1ater. see iu/ra, section 
3.2.1. 

12 British Westinghouse Electric & M~ulacturing Co., Lld. v. Underground' 
Electric Rai/ways 01 London, Lta:. supra, note 10 at 687 and 689. 

I~' 

. 13 Id. at 689 followéd by the referenc~ to the illustrative case ~f Stallilorth 
v. Lyall (I830), 7 Bing 169. , 

1" Supra. note 9 at 316. 

16 RGZ 80, l55, but see Cockburn v. Trust Guaralllee Co. (191'7), (1918); 55 
. S.C.R. 264. In RGZ 80, 153, a case very similar in fact patteJta and 

reported directly before, the RG rejected the argumen~ that 
• accounting for benefits could be applied against obligations to pay 

which are not damages. 



," 

c 

c 

/ 
1 

72 

The plaintiff, who wanted to invest money, hired a commercial , ~ 

middleman, the eventual defendant, to fihd a good and sound hypothec for him. The 
( - , 

def~dant finally found a hypothec an~ the plaintiff lent 35,000 M. Subsequently, 1 

,1 ' , 
the' lot with an unfinished house had ta be publicly sold because the hypothecary 

\ 

debtor could not meet his obligations. The plaintiJf h~self '. bought the house for 

\ 
1,600 M. 

The only issue involved was the quantum of the damages suffered by 

the plaintiff. The defendant argued that the difference between the aetual market 

value of the house and th~ priee paid by the plaintiff had to be taken into account 

in reduction of the d~mages award. 

\ 
The plaintiff, seeking revis ion by referring ta an earlier decision of 

the RG16, advanced the argument that accounting' should only be or(iered if, "one 

and the same even~ led to both the benefit and .the loss".~7 

He stated that the profit, was effected through his buying the house, 

an independent action whfch was also quite risky (th: dwelling involv~d was not 

,completely finished), and was therefore not to be credited 'towards the defendant. 

In accordance with the development described in ehapte.r 1.18 The RG 

-distanced itself from its earlier view and he Id that the test that focuses on "one and 

the same event" is useless once we c~e to cases in which several aets interfered in 

the ,causal development that eventuaUytled to the benefit.19 

In the case at bar, the fact that the defendantb had found and 

tecommended the unsound hypothec was but one event, along with the plaintiff's 

bpying of. ~he lot. which led to the loss and the benefit. 

\ \. ~ ..... 

16 RaZ 65," 57. 

17 ·/d. at 60 referring to cases before the BGB came into·force in 1900. 

18 Supra. section 1.3. ff and in particuiar 1.3.3 •. 

1~ RGZ 80, 155. 159. 

'. 
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ACter adopting the vlew that there must he an adequate _ causal Hnk 

betweeen the defendant's negligencJ and the benefit. the Co'urt lÎeld that because' the 
1 

purchase at the public sale{was bufdensome and risky and was the product of \ new 
\ , 1 • 

and independent effort by the plaintiff, thiS"link could not be ass\1med in the case. 

A person who simply wants a sec ure investment do es not normally anticipate ending 

up in a suddenly volatile real estate market. 

A further point made by the Court is that s. 254 BGB does not permit 

one to help the defeqdant. In most of the cases, there is no obligation to buy thr 

land 'on which a hypothec is taken bec au se there can not be an obÙgation ta furthe~ 

73 

- sacrifice money and be burdened with the financial risks of such a transaction. But· 

• 
this alone did not seem to be sufficient for the Court. The rule that the 

accountability of benefits is determined by the scopè of ttie acts required by s. 254 

BGB was only stated later. 

The RG in this case engaged in an ~nalysis of adequate causation.20 

finding that the subsequent actions of the plainHff were npt entirely outside the 
, ,.~'l. 

scope of th;ose which an investor in a commercial hypsthec would normally engage 
. . 

in. These actions were, on the contr~~:, within the Iimits of a reasonable co'mmerèial 

risk in a case where an unfinished house was the object of the dispute. 

It was only some time later that the BGH started to move away from 

the adequacy criterion.21 It is now only one test, along with the test of purpose of • 

,20 RGZ 84, 386, 38'8; 148. 154, 164 just to name sorne. This was used for a 
. long time as the sole. test; cf. BGHZ 8, 32S, 328 (death of father); 

BGHZ 10, 107, 108, 1ater in 8GHZ 53. 132, 134 (Tax consultanJ 
construed partnership agreement wrongly and handed out too big a 
shue of profits ta the widow of one partner), a tendency seems to 
have started that adequacy should not be the only and exclusivé 

J criteria. 

u BOHZ 8, 32S at 329. 

.' 
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the norm, 'that gives the cause of action.:2 This case is one in which neither the 
/ 

action of the plaintiff nor that of the third party was the basis for the claim., 
<"\ , 

Inasmuch as tbis migbt play ~ role, we might consider whether the two-tiered test . ' 
\ 

should have application in the group of cas~s we are p~esent1y dealing with. 

3.2. Solution of Cpmmon Law 

Our examinatipn of the common law treatm~nt of benefits which arise 

from one's own efforts shaH, begin with the analysis of two important cases. These 
A( 0. : , • 

two cases are responsible for the belief that aIl that is required in Common law when 

dealing with accounting for benefits in general and with "own effort" situations in 

particular is the fulfillment of the "but for" test. 
-r 

3.2.1. British Westinghouse 

3.2.1.1. The Case 

Th!, - first of these cases is British Westinghouse' Electric and 
1 

Manu/acturing Company, Lld .. v. Underground Eleetric Rai/ways 'comp;"'y 0/ London, 

h 
The seller (Westinghouse) delivered machine~ which were not in 

, 
accordance with the contract with respect to both their. p~rformanre and fuel 

22 ln my view, this is actually the same argument as in th benevolent 
payment cases, supra. section 2.1., in an extended for, . What we' 
identified as the purpose (Le. causa) in these latter casesj corresponds. 
to the legislative intent here. "Seen from this angle, statutoty' provisions 
aré equivalent to predetermined typifications of the will br the donee 
in the benevolent payment cases. 1 

sa Supra, note 10. 
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consumption. ACter having used them for a. while and aCter several attempts to bring 

them up to the standards reQqired had failed, the buyer rèplaced them by new 

tu.rbines of a different make (Parsons). These were so much more advanced. tbât even 

had the Westinghouse machines not been deficient i\ would still have been a 

pecuniary advantage to replace them because t~ fuel saved du ring the remaining 

lifetime of the machines, even if these were not defective, would have offset the , 

; new, investmen~. The Qu~on arose as to the appropriate measure of damages. 
l ' • 

1 The respondents, while entitled to an indemnity against ail losses, 
, 

shoulêt not mak~ a profiJ from the transaction.24 The problem ~mounted to whether 

the savin~s of fuel in subsequent yeats should reduc;e the damages that Westinghouse 

h~d to pay. 

V\scount Haldane delivéred the judgment of the House which WBS to 

become the leading opinion on the point of accounting for benefits in general. 

, 'The principle that was to 1>e applied was set out as follows: 

"[The mitigation] principle does not impose on the' plaintiff an obligation to 
take' any step which a reasonable and prud~nt man would qo~ ordinarily take 
in the course of his business."25 

He then continued with a statement that i5 in sharp contrasf to the 

German law in the fieid:26 

"But when in the course of his business he has taken action arising out of the, 
transaction, which action has diminished his loss, the effect in actual 

~'" 

2' This for,mulation and principle is fdund in the following c~es çiJed by the 
appel~ants, id. at 679: Erie County Natural Gas and Fuel Co. v. CaroU, 
[1911~ A.C. 105 (P.C.); Wertheim v. Chicoutimi pulp Co., [1911] A.C. 

""-v 301 <r.C.) at 308; Wigsell v. School for the Indigent Blind (1882) 8 
-'Q.B.D. 357 at 364; Hochster v. De la Totlr, (1853) 2 E. & B. 6,78. But 
the formulation defers the problem only to the definition of the term 
"profit" and "compensation". ' 

25, Id. at 689. 

26 See the diScussion sUf?ra, t&Xt at note 3 Cf. 

"'-. , 
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diminution of the 10ss he has suffered may be taken into account even though 
there was no dut y on him to act."27 

. . 
It is interesting to observe how this statement was reduced in 

'" subsequent èases by omitting qualifying' formulae like "in the course- of his business". 

"arising out of the transaction" or effecting aq "actual" diminution. 

~ see what is really meant, Le. where and on which step in the 
., 

analysis this principle is to be considered, Viscount Haldane makes it ëlear that we 

are testing in two stages .. First we look at the natur,1 f10w of the l'O$S and then we go 
" 

on· to establish whether the princip le , of mitigation limits the 1lkUUll. loss. So 
1 

76 

mitigation does not take away from the quality of a 10ss itself, but is a second D' 

requirement for the recoverability. Mitigation therefore does not pertain to the 

notion of loss but rather to the question of recoverability. whi~h is a separate step of 

legaI evaluation. 

Erie County Natural Gas and Fuel Company v. Carroll28 1'nd Wertheim 

v. Chicoutimi Pulp Compt}ny2~ -t'are cited as illustrations anq distinguished from the 

group of cases represented by Bradburn v. Great Western Rai/way CO.3D which dealt 

with insurance payments, on the ground that in Bradburn it was not the event giving l 

rise to the cIaim in damages which also gave ri se to thé' advantage or benefit, but 

rather an insuranc& contract. This was therefore a "contract wholly independedf of . 

the relation"31 which gave rise to the ad\tanta~e. 

21 British Westinghouse Electric cl Manufacturing Co., Lld. v. Underground 
Electric Rai/ways 01 London. Ltd. supra, note 10 at 689. This case is . 
still followed today virtually unanimously; see for example in Canada , l" 

Red Deer College v. Michaels, [1976] 2 S.C.R. 324. 

281I911] A.C. lOS (P.C.), supra, note 24. 

2~ [19111 A.C. 301 (P.C.), supra, note 24. 

~ (1874) L.R 10 ~x. 1. . , 
al British 'Westinghouse Electric ct Manufacluring Co .• LI;. v. pnderground 

Electric Rai/ways 01 London. Ltd., supra, note 10.at 690 per Viscount 
Haldane. 

'1 
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From this it would, fol10w that we need some element to link up the-
~ 

breach of dut y and the benefit gener~ting event. After Westi,nghouse, this. link can 

not be a dut y or a "burden to mitigate.", because the House of Lords clearly stated 

that these were not relevant. Ir is somewhat difficult to grasp that although the 

• 
omission to aet would not lead to apY consequençes, an active gesture ~nd its positive 

• effects are lin'tœd up and }ncorporated into a relationship. In an attempt ta elarify 

this situation, the House of Lords offers the formulation that in order to b~ taken 

~. " 
ioto account in the reduction of damages, the benefit must arise "out of the 

transaction", i.e. be "the subject matter of -the contract"32. 

Another class of cases mentioned by Viscount __ Haldane33 '. is 

represented by Joyner v. Weeks34 , which follows the same fact pattern as a case 
- . 

decided by the German BGH315
• A tenant was bound under the lease by a covenant' 

to repair the premises. He breached this covenànt and moved out. The landlord, after 

having found a new tenant·who agreed ta do the reRairs that had remained undone, 
.. . 

sued the tenant in breaeh for the cast of repairs. In Joy~er v. Weeks it wakheld that 

the amount of diminution recoverable could not exceed the cast of repairs. The old 

le~se- had nothing to 'do with the deaÙngs betweèn the, land lord and the new -::·lessee, 

their dealings being res inter alios acta.se 

S2 Id. at 691. 

ss ibid. o' 

3. [1891] 2 Q.B. 31 (C.A.). 

SIS 80HZ 49, 56, with a note by Hadding, JuS 1969, 407 Cf and Dieter 
Medicus. Bürgerliches Recht, 13th ed. (Manchen: C.H. Beek, 1987) 
sectiôn 33VI para. 858. Interesting in this respett are recent cases with 
quite $imilar patterns such as BGHZ 77, 301; 92, 363 with a note by 
Sonnenscltein JZ 85, 430 and BGHZ 96, 141 with a note by 
Sonnenschein in JZ 1986, 288 ff, which are solved by the BGH by 
mere interpretation (s. 157 BGB) of the lease agreement. 

H Thè same result was reached in BGHZ 49, 56, supra, note 35, Contra, 
Joachim Rückert, "Ausgleich durch Auslegung, Schadensersatz oder 

/ 
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3.2.1.2. McGregor's Attem~tto ExplBi~ Westinghouse-~-
- ~ 

t , . 
McGr.egorS7' attempts to interpret the sC9pe and the meaning .of 

tl , 
Westinghouse and suggests a rule which-- pro.vides that for deduction to take place, 

the benefit must arise out of what he caUs the "act of mitigation". He points out that 

this was the case in Westinghouse. The teasonabl.e steps which Underground took and 

which generated the benefit were. in McGregor's opinion. tàke'n in l'l,\itigation. 
o 

78 

.Therefore the House of . Lords, was deating w~ a "c,onsequence" of an Uact of , 

mitigatioI;1" which should therefore lead to a deduction. 

Reading this, one ceases to wonder why McGregor himself complains, . 
about the fact that the law in this area is "not weil worked outHSS, The explanation 

~ r', .. ~\·r" 

for this is the fact that instead of "sketching what the law probably is,\ which 

McGregor claims to doS9
, he stretches and turns it around to what he thinks it 

should be. 
; t 

Of course Viscount H~ne t~l~out mitiga~ion. but l' think he 

makes it quite clear that it is irrelevant -ror the acco~nting whether the plaintiff is 

bound oThot by the dut y to mitigate to take the acti~n in question. 

f 
In his weil known quote surnmarizing James L.J.'s view in Dunki,k 

.; 

Col~ry40, Viscount Haldane s,ays: 

Kondiktion? Die Sog. UmbaufAlIe bei SchOnheitsreperaturpflichten ais' 
Prüfstein der Schuldrechtsdogmatik" AcP 184 (1984), 106. 

S7' Harvey McGregor, McGregtJf on Damages, 14th ed. (Sweet &. Maxwell, c 

1980) [hereinafter McGregor] at para. 253 ff. 

~ Id. at 253. 

89 Idem. 

40 Dunkirk Colliery Co. v. Lever (l878)~ 9 Ch. D. 20 (C.A.) refered to in 
Westinghouse, supra, note 10 at 689. 
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"[The principle] does not impose on the plaintiff an obligation to take any 
step which a reasonable and prudent man would not ordinBrily take in the 
course of his business~ But when in the course oç, his business he has taken 
action arising out of the transaction, which action h'as dimiliished his loss, the 
efCect in aetval diminution of the 1055 he has suffered May be taken into 
account ,even tJ10bgh tllere was no dut y on him to aet." -~"-

.. Clearly, therefore, the deeisive factor is not the "aet of mitigation" as 

MçGreSt states but wheth~ it can .. be qualified as "arising out of the transaction" o~ 

taking place "ordinarily. in the course of his bu~iness". Tliis view surfaces elsewhere 

in Viscount .Haldane's speech when he states that the railway was "doubtlessly not 

bound to 'purchase machi~es".41 

• p 

In McGregor's interpretation, the "aet' of miti861tion" is a step 

-" .. reasonably made to acquire a substitute. This, however, is exactly the s'tep re(.'fulred , ; 

by the dut y to mitigate. It therefore seems unexplainable to me-how h~ can state that 

in Westinghouse the benefit was generated by this reasonable act and therefore, 

whether designed to yield the e~ct- benefits or not, ~ent to the benefif of the party 
r • 

Jn breach. 

Reading all of Lord Haldane's ~tateIhfnts ~08ether, it seems that what 

ant by the rèC!luirement that the acttôn h~. to arise in the ordinary course of 

business, is a less rigid test than the one used to determine actions required by the 

dut y to mitigate. In the latter case courts have bee~ quite reluctant to impose. tôo 

severe a dut y on the plaintiff, e~peciaUy with respect to spending and incurring risks 

~ith one's own funds. 42 

The test alluded to by formulations like "wholly il1dependent of the 

relation" or "arising out of the tr~nsaction" soundj much more- like a relevance test or 
. k 

~ 

41 Bt:itish Westinghousè Electric & Manu/acturing Co, Ltd. v. Underground 
Eleclric Rai/ways 0/ London, Ltdt supra, note 10 at 688., 

42 Cr. Lester Leather and Skin Co. v. Home and Overseas Brokers (1948), 64 
T.L.R. 569 (C.A.); Jewelowski v. Propp, [1944] K.B. 510; this of 
cours!, does not mean that, no spending is required at ail. See also 
Horlow cl Jones. Ltd. v. Panex (lnt'/), Ltd., [1967] 2 Lloyd's Rep. 509 
(Q.B.) and Caine v. Schultz, ~1927] 1 W.W.R. 600 (B.C.C.A.). 
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.. a test of the last proximate cause. ThÎs is always quite ~open to the introd~tiQ,Q of 
" , , ---- ... 
/policy decisions and, judicial evaluations. 

McGr.egors interpretation of Westinghouse. although wrong, is very 

sîmilar to the solution of German courts.4S 'It is quite \Ind~rstandable that this . 
German ,solution' iS,appealing because of its symmetry. Actions within the scope of 

• the burden to~miti8ate lue at ~he kefendant'S risk in that he has to reimbur~e ~11 
reasonable expenses (i.e. make the \nvestment). bu! thewfore he ,,-:ill also have th't; 

~eI1lfit, of, fhem. Conse~uences ~utside the scope of this burden are at the pJai~~iff's 
~';> 

risk for better and. for worse. This symmetry or equilibrium is disturbed if: ail we 

~require is that the benefitcand the loss arise out of the transaction. 
, 

Even if McGregor's interpretatlon of Westinghouse might be possib(~, 
, . ' ~ 

given som&;. slightly equivocal formulations of" the Court which allude to the 
'-

reasonable course of business and which could remind us of the test for'the bur;.den 

fJ mitigate •. it 'is certainly no.t the one adopted by common law courts in later 

• decision~' and not the way in which they understand the principl~ of Westinghouse. 
/.. ",*'i ........... .Q.\ '''>;:'' 
.,.. ''''1' Ftl , 

th1s is il1ustr~!éd in the following section. 

- \ 
'3.2.2. Cockburn v. The Trusts and Guarantee Company : EmploymelU Cont[açts 

Sho[tly afte[ Westinghouse, the Canadian Suprem~ ~ourt hac! the 
(\ 

Oppo[tunity to coinment on the issue of accounting for benefits arising f[om Qne's 
~ ~ 

own efforts and to give its point of view in Cockburn v. The Trusts /~nd Guarantee 
~ • n (. 

·Company4.. The case involved activities of an unjustly dismissed employee 

subseque!lt to a breach of an employment contract that . yielded profits as 

",s See supra, part 3.1".. 

"'"' See supra, 'note·IS. This decision is very short. Sorne information is to be 
\ gleaned from the trial judge's declsion in 37 Ont. L.R. 488 and from 

• thé Appellate Division of the Sup.reme Fourt of Ontario in 38 Ont. 
L.R.396. -

.. 
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__ Jo'Sses. The Cou'rt claims to apply the principle set forth in Westinghouse. Its 

•• reasoning is.- ftowever. both counlerintuiti~ and inèOl','istent: Il réjocts thé above 

mentioned sfmmetry adopted by the German law. This decision is suP'l:>ort for 
• fI , . 

authors who argue that ail there is· to the collateral source problem and the 
;,' 

accounting for ,benefits is a Kbut forK test. The whole issue is pushed towards the ,. , . 

question of definition of a concept of damages in general, which, as far as 1 can see, 
" 1 

has not evolved in common law. " , 
q, ( 

The Cockburn case was an unjust dismissal ·case. The employment 

contract that haèl been entered into for a period of 5 years ,was breached. by the 
, .. , 

,emp1wr after 3 years because he went into liquidation. Subsequently, in the first 66 - , . ~ . 
days after the dismissaj (period 11. the plaintiff bought aSsets of the' compJny at the 

~Îiquidat!in sale, He' resold these assetsltith a ~rOfit or $~11.000,'fo0r~ than he wo~ld 
" . 

bllve earn'ed in the two Ye.ars left under the con'tract. 
." • _ 0 ~ ... 

4..\1 . '. <1 l' • " 

ThereafteI\ t.p~riod 2). he forméd a ,compa~y' that M joined as a sales-

agent, a position in which he incurred a certain loss. 
. , ~ 

The defen,pant, who administered the estate of the g~arantor of the 

'S'alary, argued that the subseQu~nt benefits from the sales sho~ld be applied ag.ainst . . 
the.da~d. 

Reading the case, one gets the impression that the courts can not 

81 

distance themselves from a "good paternalistic employer's" mentaÏity45,' namely that -

dismiss~l is a fate tha; an emp'y;e has ta take with a courageous smile. A man go es 

on with life and stops complaining. This attitude goes so far that the judges are not . , 

ashamed to contradict themselves in giviI'l-g the defendant the benefit both ways. In 

the end the plaintiff had ta account for the benefits earned by investing hi1 mon~ 
c 

and taking risks that he was not required ta take. This implies that had the risk 

, . 
45 Cf. Hussain v. New Taplow Paper Mi/ls. Lld. ,(1986), [1987] 1 W.L.R. 336 

(C.A.). The passage in which the expression is used is ieproduced. 
in/ra, text at note 54. 
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taken by the' venture materialized he' would have had to bea~. the' los ses aris.i~g 

tlleref!om and could not have claimed them from the wrongfully dissmissing '. 
~. 

employer. ~ 

The Supre~e Court. following ~est;nghouse, held that the profits had 
'(-:;J -- .. 

to be accounted for because they arose out of the employee's relations with the 
. , 

employer. This assumpti6n is hard to grasp if, firstly, the employer company is -
J " .~ 

already' liquidated when the alleged rrdlationship is required and secondly, the . , . 
contraet has been repudiated by the èmployer, in which case normally the other 

~ 

party (here the employee Cockburn) is entitled to tr~at the' contraçt as terminated. 
'!1 , , ' • 

" . 
After- this, the relatianship to the employer was restricted to the one we have to 

.. 
assume in order to be able to legàUy construct t secondary liability in contraet: 1 fail 

• • 1 

to understand how this "r:est" of what used to be a contractual relationship sho.uld be , ,,/ 

the origin' of the bene.fit i~ question and the l>asis for holding the plaintiff as a 

quasi-employee for ail economie purposes. 

Whether he was under an obligation .ta take the steps whieh wete in 

f3fttaken, was considered irrelevant. Therefore, the existence o~'a .. duty to mitigate 

whieh obliges one to take the steps that late~ yield the profits, or more generally the 

penefi~, is not a prerequisite for the' takj~il into ac,count of these benefit~. 
For Fitzpatriek C.J., it seemed to be sufficient that the plaintiff could l .. 

-not have earned' the S11,000 if the eontract had been fulfilled. This argument can 

only be convincing if'he is talking about the exact same SII,doO from the exact same 

source. There is no detaiIed inquiry into whether there really was 'no other way of , 
" , 

, . 
investing the money with a comparable profit. Instead, Fitzpatrick C.J. states that: . 

"[T]he gain is directly dependent on the breach of the contract and would not 
have been made if it had not occurred. "46 .. , .J, 

( 

" ... 

46 Cockburn Il. T~USI Guarantee Co., supra, note 1 S at 266. , . 
'. \ 
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1 . For him, the breach and the liquidation ite one and the same. In factH • 
l , 

_ ' 1 
o 1 1 ~, 1 \ 

however. only the statement that the plaintiff would not have madè the gain if there 
l , 

had not been a liquidation is c~rr:ct. The liquidation, +w;ver, . ."'. '!le :Ould ~e, 
was not the breach but only the occasion ffJ'r the breaçh. In othe!' words, had the 

employer not breached the contract and offered to parI the outsta~di~g salary, C . 

would still have taken over the assets of the company and made the profits in 

- '~', ~ , 
question. 

~ ~ 1 
, In the end, the Chief J!1stice hi~self.seem~ to feel somewhat uneasy 

1,/ - ;b ' -' 
with his position. since he admits tllat the test is not an a solute one, but that it is 

1 

sufficient to produce a solution for th~s case."1 

This somewpat superfieial reasoning takes into account only the result, 
Q - • 

. nlltmely that profits were" m'de, and not the question of why they were really 

~ved. Duff, J. repeats this kind of reasoning wJie..p. he s~ates the faet that he 

would !Jake allowanee for unrelate4 reasons as long as. they lead to the profits."8 He , 
" ~ 

seems to suggest that by treating the plaintiff as a -quasi-servant for the breacher it 
. ... . 

might 'be fair to make allowanee for the use of the plaintifrs own ~ and ,the 

takins of îndepç~dent risks. This idea is based on the fact that ;he effqrts"1nd l.,he 
~ • ~ Q 

money' invested indirectly benefit the wroo$d06t: by reducing his debt balance 
• 

against the plaintiff. 

'. J 

"1 Ibid. Transiated ioto clear language, this seems to mean: we don't know 
what the test is, but it is clear that applied in the present case it leads "' 
to the following result. , • . • • 

'" 'Id. at 268 where he also delivers an lexample of how judicial reasoning at 
. the Supreme Court, level can leave much to be desired: 

"Eventually the course taken by him was not one which would 
ordioarily be taken io the ëourse of business -by a reasooable and 
prut:J~nt man in }lis circumstances. stiJl having done what he did. the 
whole of th~ facts may properly' be looked at for the purpose of 

~ estimâting damages provided that what he did was what a reasonable 
and -prudent man II\Îght do properly 'in the ordinary course of 
business'." - mystic of words. 

.. 
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In iny opinion, onlr, Anglin, J.'s speech c?m'es up with a consistent 
. . 

~alysis. that links b~each and benefit. Aceo!,ding to him. 'the decisive point is tliat 

the br~ach liberated the plaintirrs time and skills.·~ Now •. not ~ntitled to lie back, he 
" ...,. . 

r • 

is ilnder the dut y to us~ these assets .. While Duff, J. and FitzP,!ltrick C.J. repelltedly 

emphasize th~t there was no dut y to undertake'. this particular' v.énture, they d~ not .. . . 
seem. to" reatize that' there was of course an obligation" to use the- time so Iiberated. As 

1 read it, A'nglin J. a~gues that the time and stclll factor (Le. the value of the labour)' 
· \ . .' 

aècounts for at least as much profits as the damages claimed -by Cockburn, thus 
. . 

. resulting in a set off. He must therefore necessarily have started from the assumption 
< 0 

~ , 
that Cockburn ~de a bad de al when entering into, the contr,act of employment, .. 

arket value of his time and skills (labour) was higher than his wages. . - ' "" 

This approach could enable us to reach clearer ~riteria, at least ror the 

up of cootracts of ex~hange.60 W~ wou 'Id first establish what-assets are liberated 
1 l Il ~ oC! , . 

~ . 

, ./), 

\ by the breach; i.e. th.ose assets whicm the plaintiff is "no 'Ionger obliged to exchange.1U , " , . .. , . ~ 

He is o~ cOll~se not entitled to ke~p these assets and get the remul\eration for them' at~ 
'\ 1 ' r • 

the sarDe UMe. This follows from contract principles in conjunétion with the dut y to 
J 

mitigate. Once he then starts capitalizing on the freed asset he has to accouDt for the 
• • _. Cl 

· 4~ 

.> 

, 
This view that only the freeing and not directly the profits or wages 

earned in an.pther employment were caused by the event was rejected 
f~ German law in' BGHZ 4, 170, 171; Rbz 154, 236, 240. Not the 
rreeiog of her "Arbeitskraft" (power and ability to work) but only the 
ltCtual work_ the widow did was considered the aspect "producing" the 
bene fit. They could therefore not, be taken into accounl'. RGZ 154, 
236: is interesting al~p insofar as it is an ea~ly decision which treats 
the burden to rnitigate as the Iimit between accountin8. and non
accounting. 

60 The paradigm oeing a contract of sale. In a broader sense it i\ every 
contract that involves an exchange of equal values in the course of its 

. performance~ Equivalence hert is not to be confused with 
.consideration. 

51 Note that the ~ of the freed labour and not what (,he plaintiff does or 
gai!1S with it would then be the ~3asure of deduction from the 

. damages . .. 

\ ... .. ~" ... ~-~~--~-~ ~~----~~---~-~ 
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;àrt by ~liich he is sti~l enriched. This is the' value of :ra freed uset (i.e. Iab,Qur~or, 
a 

if.he is' under a dut y to reinvest it, thè part of the profîts-correspondmg (i, the 
" 

investment· portion of the freed and subsequently' invested asset. This is 
, , '" in" fact an 

Jr 
argument directly based on the principle. of unjust enrichmétlt. ,:i\, 

,j1' \ ,. 'f 
, 

-L-=-~..-
.. r::: / • 3.2.3. lnsupmce Benefira 

~~, 
,'"'--,,-~ '" ~"; ~~..; 

'. 

Insurance cases were previoUSI~ discussed in chapter two in 

connection with the effect such ~éfits have on the dut y to mitigate and how they 
, \ II> 1 • 

'are treated in the process of the assessment of damages. Insurance can aIso, liowever, 
. " 

be analyzed in the context of personal efforts and taking ,of tisks. We could make the . ) 

arguDJents that no obligation to insure exists and that the payments are therefore the • \ 
....1 .., 

prod,uet an~ effects of one's own personal efforts. 
.:. ' 

The most f'l'equent cases and the simplest in terms of the factuai \ 

situations involved, are. t~ose deatjng with iÎlsurancei- payments ~nd benefits from \ 
, .., \ 

public or quasi-public sources.62 These câses seem ta be responsible for the tendency 

of the ~ourts ta fo~us on the source,' of the payment :ather t~ on its legal or \ 

economic basis. Although mostly concerned with tort actions. they reveal most' of the 

l{i .• arguments brought up in other contractual cases too. 
if 

,u The last case in this aréi was probably Hussain v. Taplow Paper Mill, Lld., 
supra,· note 45, with abundant references to the "èase law. In Germany 
this group of cases is not comparable i>ecause of a provision in sectj~n 
67 Vers!cherungsvertragsgesetz- (VVO Insurance Contracts Act), whi~ 
leads to a subrogation by operation of law that solves the problem of 
taking into account or" benefits because it presupposes that the y are 
not. This positively solves the problem insofar as it presupposes what 
the common Jaw has to justify a11 the time, i.e. that the insurance 
should under no circumstances benefit the wrongdoer. On the other 
hand, and that is probably a question of public policy to keep down 
insurance costs. the insured will not benefit twice. because he is 
barred from recovering from the wrongdoer. Cf. supra. section 2.2. 
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ln Hussa;1T v. New Taplow Paper Mills Ltd.5S the, plaintiff, nft~ 
() 

suffering a~ .accident at work, received payments in the form of "sick pay" from his 

e~yer. These pa.rments were provided for under the contr t. He obtnined n 
-~ . 

.. 
1 
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, . 

judgment .agailisl-hiS-emPl~yer for negligence and breaëh ,of statutoL~_ 
----

amount of 96,870 pounds. The appeal dealt only with t e lost earnings of the ~ 

, " 
~ployee, in' particular with the, question whether payI11ents under the "permanent 

h-éalth insuraJOCe scheme", which amo\fnted to 34,688 pounds, should be taken into 

" 
account in the reduction of the damages awatd. ThIs scheme was designed t~"Pay . . 

0::>' '____ • 
empt.i)y~es after the expiry of the "sick pay" benefits that ~he employer agreed to pay 

under the contract for the first 13 weeks of 'an ilIness. Unlike the sick pay: the 
-- ' 

payrn~nts in dispute uln~er the~ permanent health insu rance scheme ~ereto~- . 
~ .. 

an . ,insu rance policy ihat the employer had taAçen out. Nevertheless, it was the 

employer who made the payment to the employee fdr which he w~s .la,ter 
~ , 

id-demnified by the insu(er. EventuaUy therefore, an insurance company.had to bear 

the loss. . '. 
~ Th~ trial judge interpreted the schem~ as follows. The employee had a 

direct equitabl~-the su ms that the-employer ree~ived from the insurance ------ --- . t) 

company on the occurrence of ân accident. "\ 

Lloyd, L.J. for the Court of Appeal however did not agree ,\vith this 

analysis. In interpreting the contract, he found that aU' the plaintiff had \Vas ~ 
l, " ~ f , ~ 

contractual right against the defendants to certain benefits. The defendants had . 

turn simply insured their liability to pay under a polie y of the insurance company. 

A further argument of the trial judge is a more interesting one and it 

reveals an idea that arises quite frequently. It might be called the "independently 
1 

earned" argument and cornes very close to an economic ap,proach in its fBl'mulation: 
• 

/ 

« 63 Supra1, note 45. 

~. 

, 
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"ramosatistied that the payments w1ïiëb the;-defendants made tp the insurers 
form part of the attractive package deal of -these pat~rnalistic employers, and 
if they did not expend those large sums by way of premiums to insure the 
workers. that money would properly be paid to the workers rather than. to 
the shareholders. [ ... J 1 consider that the ~remiums -paid by ~ defendants 
form part of the plaintifrs wage structure." 4 ." 

\ . - ----------.---------:;:---_____ --.-1.A~fle.LJhis --somewhat-t!con-omicaf"gument, he then t'"rns to -li 

, . _~ teleologÎcal 'one: 
c, 1 

"The purpose [ ... ] of this [ ... J scheme was to benefit the erpployee and not to 
reduce thé employer's liability should the employee be injured [ ... J."'" 

l' 
J In the Court of Appeal, Lloyd! .L.J. rejects the argument that the-

plaintiff quasi--"earned" the benefits66
, paid by the ~insurance company, by. making --- . 

J--~follOwing iather unconvincing argumentum e contrario. The first 13 weeks the _ 

company PJlid "sick pa y" as contin).lous "wages" Witho,ut being covered by insurance 
_ _ ,_ ' ,A. 

- ~ -,-nséîf. It was agreed that those pflyments were to be applied towards the loss. Lloyd, . --- . \ .. -

L.J.'s argument is -lhat there can not be· a difference between the first 13 weeks (in 

which the defendant was not insuled) .and later payments (f<, which the defendant 
- , 

, had taken out insurance). The underl~jng reasoning is that had it been "earned" by 

~ "-
the employee, i.e. had theoenefit been able to be traced back to his own personal 

..---- efforts, it seems the judge woulCl have been willing /0 award both "sick pay" and 

-' 
compensation. .. 

Although 1 feel tl;~ this particular decision is correct, 1 am not sure 
\ ~ . 

lin,e of thought is consistent. The deduction is questionable' in that it 
... 

whether the , 

assumes that the two different sorts of payments have to be treat~d in the same way, .... 

'Il 

-, ..----
i.e. in fact that the court assuriie~ that t.!!e--Permanent health insurance scheme is 

t • 

1 \ 

mellnt as wages tao. 

Lloyd L.J. continues to say: 
.-

, 

c 54 As cited by Lloyd, L.J. id, 344. 

55 An asp-ect which was he Id to be decisive in Parry )/. Cleaver, supra, note 1.. 

. ' 
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"[ ... ] The nature of the payments, dj6 ~ot ,~hange after 13 weeks nor. ïndeed • 
did the ,sôur~e. the' nature of the!payment remained the same. namely. sick 
pay. The 'source remained the' salIle~ namely the defendants. Ali that - \ 
happened ,after ~eeks was th~t the defendants were covered against their _ -
subsequent liability 'by the policy which the y had taken out with. the N.E.L. -
[insurer]."56" / l " 

<' 1 
~ , ~ 

, _ If\one wishes to ihfet' a general principle from! the above,rone would 

~nd out who actually ~ade the payments/' 'It seems ~o·u.s that in· ------------ . -' 

o 

o 

determining this, one can not simply look at the flow of Ihoney fron\ one pnrt~ to 

. the other, but mther ~o who' in I~b!lftn!<ll Jo:! the ",.ôrforming party: ;r' pr~.blem i') 

the sa me one that we run into when w~ try ~o d.eterm.ine how restitut~on should be" 

" m;d0~ in tripartite situario~s of unjust enrichment.51 i ! /. 
' 'fi 

One approach might be to ask who wanted and intehd~d to incre se 
; r 

~the assets of who~y the payment. This would again be a ~urposive test. Anqther 

approach would be to ~xamine in which relationship an obligation, i.e. a claim-~ebt , 
relationship. existed. Since ~e are dealing with a Question of restitution in the sense 

of a prevention----,>Uouble compensation, the evaluation - must be parallel and ---- -' ..-
------therefore the latter test can n'ot be conclusive. ./ 

o 

(""~ . 
--- When payments are made, there is al ways the bilat~'riîl understanding 

of a 'certain purpose for the payment. We norm~lIy, agree when we transfer money 

1 

., 

56 Hussain v. New Taplow Paper Mil/s. Lld., sÛ'pra, note 45 at 345. This was 
the same argument advànced in the Oerman taxi case, supra, section 
3.1. 

\ 
51 This is one of the most controversial and intricate pro~lems in the law of 

. unjust enrichment in Germany. There is abundanl Iiterature on the 
point. Cf. e.g. recently Werner.., Fiume, "Banküberweisung und 
Ungerechtfertigte Bereicherung" NJW 1987, 635 (Case comment on 
BGH NJW 1987, 185) and id. nDie Zahlungszuwendung im 
Anweisungs-Dreiecksverh!lltnis und die Problematik der 
Ungerechtfertigten Bereicherung" NJW 1984, 464; Georg Thielmann, 
"Gegen das Subsidiaritltsdogma im Bereicherungsrecbt" AcP 187 
(1987), 23; Franz Schnauder, "Leistung ohne Bereicherung? -' Zu 
Grundlagen und Grenzen des finalen Leistungsbegriffs" AcP 187 
(1987), 142. 

c 
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whether this transfer is intended to perform an obligation and if 50 which one, 

whether it is a gift obligation, a payment of a purchase priee, or s~lary. 

, The agreement that is entered into is the decisive factor. This waà also 

expressed in Hussaln: 

"There "is no reason why an employer should not agree to make such 
payments in lieu of salary, [ ... ]. If that is -right, then, with all respect to the 
judge, 1 find il impossible to ~a_gree that these payments should be left out of 
~count. Th.~y wênt directly to reduce the plaindffs 1055 of salary."18 

1 

The surprising part of ,the Court's argument and the one which is - . 
most impo~tant in the context of person~1 effor~ an~ -.in how far the wrongdoer 

should benefit from them, ls contained ln a dictum towards the e~d of the judgment. . , 
The plaintifrs counsel challenged Lloyd 1.;.J.'s reasoning with an 'argumentum ad 

89 

absurdum. He -presented the hypothetical situation -in which the person re~ponsible 
.... t')~t 

for the accident was a third person and ~ot the èmployer himself. Why should this 

1 person bene fit from the fact that the vic\yhad an advantageous employment, for 

whiclt he in reUlfn had to work. 

The response to this argûrnent was the following, revealing the 

tendency eneountered earlier in this chapter to dis regard the issue of whose earnings 

or investments generated the benefits in question. 

"[T]he simple answer [ ... ] is that no third party tortfeasor however negligent, 
is liable to compensate a plaintiff for more than he has lost. If the plaintiff 
hflS not in faet lost any salary, because he is entitled to sick pay, then the 

. tliird party tortfeasor can count himself lucky. In this as in other r~spects, he 
takes his victim as he finds him. 5~ 

It is not at ail certain that this statement reflects the law as it sta~ds 

today. Decisions like Parry" v.' Cleaver . shed doubt on this vi~w because if the 

payment were ~ part of,a wage structure it w<}uld probably be treated like a private , 

, 
/ . 

58 Hussa;n v. Taplow Paper MiIIs, Lld., supra, note 45 at 345 f. The court 
then goes on to consider àuthorities to back up this view. 

~ . 
,III Iii., al 346. 

. . 
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insur.ance and so exempted from deduction. Nevertheless. tbe statement remains a 

forceful expression of a strong tendency in common law. 
a , 

1 am not sure whether the judge realized that this is a relapse into a 

Mere onthological. mathematical evaluation of causation and compensation~ It is 

certainly interesting because it reveals the judge's attempt to coilsider the issue in as 

"objectiye" and a priori way as pos~ble, namely as a Mere arithmetical operation, the 

" subtraction of two economic positions which is to reveal the most "value neutral" 

process. 

One of the reasons thi94ltase was selected for discussiQn is bec3use it 

indicates that courts often approach the problem of accounting for Qenefits~ and in 

particular 1:ases in which this benefit was generated by own efforts, without a .. .. ... . 
, -

90 

coherent, rational plan. Within one decision, we find mutually exclus"ive concepts a!id , 
, , 

. " 
re~nIDgs. 

. , :. ., 
> " •• , 

t , , , 

Sale Qf QQ1!~i \ - :!lvQlyti!m ID a Il,IITerent ~,itect\Qn~ 

\ . 

3.2.4 

\./J 
~- The sOIl)e-what extreme, ~osition that damaaes ar~ asce,rtained by 

d~ucting the plaintiff's present assets from. tlle ones he had before_ the breach of 
" -

dut y, can not" be maintained wit~ut exceptiOns. It is .not sound law to hide behind 
, 1 . 0 

~ . 
the statement that the plaintiff has to 'be taken as" he is found. This would inevitably 

• 1 .' ~" ,"" ~ . 
~ead to unlimited acco nting for aIl kinds of benefits. Once we exempt certain 

- 1 advantages, which 1\11 syste s seem to do at sorne pôint" or other, we open the famous 
, 

"can of .~orms". We then have to face considerable difficultier in distÎllguishing the' 
, l .~, . 

cases in 'which it is clear that the benefits have notbing to "do with the wrongdoer. , 

, . 
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o In two types of cases in which benefits are left out of consideration, 
" 

i.e. in cases of insurance monies and those of"b evolent payments,,60, on the facé of " 

it the benefits could be qualified as coming from thir parties~ 61 
.-......... 

At some point, the link between the event or the relationship whieh 
1, 

gives rise to the duty to indemnify and the subsequent developments must be cut off. --Although 1 could not find a géneral eonceptual reason why we assume that such a 

cut off point has to exist, it seems quite clear to me that if we do not impose Iimits , ' 

we will crea te a situation in which the defendant' will benefit from III events. Let us'" 
• \ " fJ <). ,; 

asssume, for exampl~, an unjust dismissal eaS~. If we did not decide ~tô stop-
( 

aceounting for positive events subsequent, to :the dismissal, the former employer 
"'~ 

would benefit, in: the' form of a recfuction or damages award, Dot only from the 
,. 'D 

~ II l "-'. ... 
efilproyee's findi1,t8 a better job, bûL.also· froqI working a bettef Ï>aid night shift or 

~~ 1 " 

averti ... which th. em~IOyee ha~ Dot :reviOUSIY done, f rom: fl'king in a dirrere~ 
branch, ,or conceivably .even from, his meeting the rich spouse he always dreamt of. 

A 't Cl. ~ _ -

, U1timateIY,,- thrQugh institutions such' as remoteness, the th~ory of 

proximate cause, contribùtory negligence, obj~çtive foreseeability tests and of course . 
.. ~ ... 

the dut y to mitigate, we would carefully proteet the party in breaéh witq bundles of 
. 

doctrines combined and individullly designed to shelter him from being held .. 
responsible for too extreme a develoPQ1ent by limiting his Ii~bility. But at the same . 
time ""e wouldonake him . the' "J'!lagnet" for all benefits, hàwever extteme and exotic • ' 

they may pe. ./ 

J 
Another reaso~ for the fact that we advo~ate a ~ut off 1~ sorne fields " ~ 

- . 
might be that we do not wanto the plaintiff to be further bound to the wrongdoer and 

• 1 .1 < 

we do not want-him to have to work for the aecount of the wrongdoer. This is, for 
• ~ 1 • ': .) 

60 This group is sometimes called "charity" cases but 1. will follow the 
terminology adopted 1)y Lord Reid in Parry li. Cleaver, .,supra, noté S5 
at 14A. 

el This seem$ to be the way the y are seen in Germany. 
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example, the case when ,the wîdow of a deeeased is not obliged to aeeount for the 

wages she èarned. in an emp.lqyment she would not have had had her husband not 
, . . 

beel1 killéd by thç defendaQt.62 
" • 

--'1- 0" .• • ft; 

" ~~ ~~ordlngly, only' benefits th.at arise' from acts tbat are still· "aets of -
't. --...;) , 

mitigatiqn" are aecbuntable for. That being said, these aets are not neeessafily aets 

motivated by or even within the ambit of the dut y to mitigate. The term "aet of 

mitiga~l'''o--''--';:,,~~~n~y connote a minimum eonneetion,,~3 

It is interesting that in sale of goods cases64• although not openly, this 

. , 
'" who delivers defective' goods,. may not arg'Je a dut y on the rejecting b,uyer's part to 

buy in'" substitute gOQds. As .. long as the latter do~s not want to claim for subsequént 
• # 

108$ of .profit~5 or other damages ,ji8ing out of the fact that he does not have the 

goods in ohis possession, h.e is freé to âisregard the contract and claim the difference 

.. 

, 

• 

62 Cf. 

, , 

" . 
BGHZ 91, 357 as opposed to BGHZ 4, 170, 176. Extreme OGHZ 1. 
317 (Supreme Court of·the.British zone) who understood "putting back 
in the position" Iiterally and refùsed accounting of ~ earnings of a 
widow who took .up work after the death of her husband. Thereby the 
CoUrt indiIectly denied any dut y to, mitigate at ail. Although quitè an 
dttractive idea bec~use it has the merit of being simple and clear eut. 
i\ was overruled in BGHZ 4. 170. 173. The issue qf being factuallyÛ 
"bound" to work for the wrongdoer arises extremely in unjust 
dismissal ,cases. e.g. Bremner Trend Housewares. Lld. (1985), 7 

.C.C.E.L. 27T(Ont.S.C. (H.C.J.». 

63 Jèbsen v. East and West I~dia Dock Co. (1875) L.R. 10 C.P. 300. 

s. ca;Pbell Mostyn (P;OViSiOnS). Ltd. v. ~rnett Trading Company, [1954] 1 
Lloyd's Rep. 65 (C.A.), distinguished in Pagnan & Fratelli v. Corbisa 
Indus/rial Agropacuaria Limitada, [1970] 2 Lloyd', Rep. 14 (C.A.) . 
This latter case is interestingly commented on in T~e "Elena 

. D;Amico", supra, note 2. See also Jones v. Just (1868), L.R. 3 Q.B. 197 
(loss avoided by a buyer on a l'ising market), lamai' v. MooUa 
Dawood. Sons & Co., [1916] 1 A.C. 175 (P.C.). 

66 Cf. obi ter in Henry Hope an(Sons 01 Canada. ''Ltd. v. Richard Sheehy and 
So'1S, (1922), S2 O.L.R. 237 at 244: 
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betwèen the contract priee and the market priee at the Ume of tfie breach. The same . 
principle in reverse applies to the breaching buyer when the seller chooses to sue in 

dam:.ge. in'~.adFor the pu~e prie .... This. quit. ob~ioUSly. is ~ Ibitract .. way , 

of determining damages. No réal loss has to be proven, because the rule is detached , , 

from the concrete situation. J'he law just assumes, in à manner similar tio a legal 
, . . 

~ , ,. 
l ' ' 

fietion61, that the plaintiff bought in at the time of the breaeh. which is the time at ' 
, I-~' • , 

~ whieh he wanted to have theo goods.68 
, (' ' 

. , \ . 
If he takes the other route and does in faet' buy in; he goes "beyond . . . 

any dut y to mitig!lte. e,ven thoùgh this is clearly an act which continues the dealings 
• f • ~~ .~, , 

'bnder the contract and which is causally·linked and not too 'remote. This 0& cO,urse 
1 

also arises out of the transactio~ with~n the meaning of Lord Haldane's words; The 

Sale ~~ Act takes an attitude of detached disinterest as to the "realll 
- , , ~ F 

development of the loss. We disregard ail subsequent real consequ~ees (benefits as 
- ' 

weil as fur,her losses) arising out of the act of buying in, .~~gardless at wh~ point 
4 

in time it will occ,ur.6G This is attributable to the measure of damages which is 

.' 

. . . 

66 The Following chart give.s ~ the sections of the Sale of Goods Act 1979. 
(U.K.) c. 54, of the Sale of Goo~ Act, 1893 (U.K.), 56 & 51 Viet., c. 
71) and of the one in Ontario (R.S.O. J 980, e. - 462). BB stands for 
"buyers breach" (non àcceptance of the goods), ~SB for "seller~s breach" 
(non-delivery/breaeh of warrant y): . 

BB SB 
~SGA 1979 s.50(2)(3) s.51 (2)(3)/53 (2)(3) 
Qn1.SG 5.48(2)(3) 5.49 (2)(3)/51 (2)(3) 
~SGA 1893 s.50(2)(3). s.51 (2)(3)/53 (2)(3) 

67 The difference is of course ~g as a prima fade ru le 9nÎy. 

81 This is made clear by the Supreme Court of CaI\ada in Bainton v. John 
Hal/am. Lld. (1920), 60 S.C.R. 325 where this was held to be true 
even in a case in which the difference was higher th~n the profit 
which could have been made on the sale. ." 
The same "abstract" market priee rule applies in the faw of \chartering 
of vessels; cf. "Snia" Sociela di Navigazione Industril/. el Comercio v . 

• Suzuki <1 Co. and Feikoku Kisen Kaisha, (1924), 18 Lloyd"s Rep. 333; 
Goldberg. Lld. v. <Bjornstad & Braekhus. (1921), 6 ~Ioyd's ,Rep. 73 

SG Jones li. J~t, supra. note 64. 
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, " 

offer~a by the oprima lacie ru le in the Sale of Goods Act.TO The abstrfctness of the 
~ . , .,;.., 

assessment is reaehed by the fact that we do not aSk whether or not there was a 

. substitute transaction. This is generally not done in common -law, but becomes more • 

'. , f 

'àpparent flnd is even reinforc~d when one, codifies such a rule, albeit as an 
, , 

excep.tion. as was do ne in subs. 3 of the relevant provisions of the Sale of Goods , ~ - .. - .... 

Act. 

t 
. . 

The case which seems to contradict ail this is Pa'gnan « Fratelli v. 
~ 

Corbisa Industrial Agropacuria71• 

The special feature of the situation in tha,t case was that t~e plaindff 

" 
(buyer), subsequent to rejecting the goods because of a breaévh by the seller, bought 

them at a r~dk~rice, 72 w~ich w~ inferior ,to the pre\lailing market priee. 
t 

There is no doubt that the buyer was not under < any dut y to 

renegotiate or to give his seller another chance. He would clearl~ have been perfectIy 
Q 

Etntitled ·to walk :âway, leave the 'seller' with the goods on his hands and claim 

damages. Nevertheless, the court tied -the two contracts together and accounted for' 

the benefits acquired outside- the dut y to mitigate. 
..,.... ~ .. 

This decision is problernatic in different ways, although it is probably ~ .. 
1 " 
just a consistent application of Westinghouse. Westinghouse is a Sale of Qoods case 

~~~~~ ~ .. 
too, even though it has so-me distinct teatu'res. The nOl'Jllal S~f Goods case 

involves a market and the opportunity to buy; in. This is expres~d in' t.le provisions 
, . 

" 

70 Sale of Goods Act subs. 3 of th~ sectiops cited, supr.a: &;te 66: ~e 
Jewelowski v. Propp, supra~ note 42 and Centaur C~c1ê'er,... v. Hill 
(l9~3), 7 O.i:.R., 110 (C.A.). .. 

" 

Tl Supra, note 64. 

'*' \ . '. 
,72 This business decision does not seem to be unusual and cao be based on 

reasons such as legal difficulties in changing terms and conditions of 
an existing contract under common law. Cf. fact pattern in Çghave 
N.V. v. ~Bremer Handelsgesellschalt m.b.H., [1975] 3 Ail E.it~ 739 -
where .the defective citrus pulp pellets, although originally rejected, 

l ' 
eventually ended up in the buyer's bands as weil. 

"'" . 

\ 
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dealing with the prima lacie rulès for the assesssment of daD}ages. Westinghouse 
~. 1 

squarely deviates from this paraçiigm situation. Underground Railway had only one , . 
oppoa:tunity to pujchase. The object was ~ither a commodity nor was the.re the 

chanëe to store machines not n'eeded. There is an obvious differ.ence from the I! 

commercial commodities t;lealer who has multiple opportunities to buy and sell. He!s IY 

• • 0 

used to (aking certain risks and laying out and investing money on a 'regutar basis in 

the normal course of his business . 

• Even if we accept the rule in Westinghouse as equaUy applicable in 

normal sale oC Goods cases with repeated chances of buying and selling, which 

assumption is probably not even cO,rrect, the Court of Appeal in Pagnaif' ignored the 

way these two particular parties struct~red their relationship. App;eciating the fact 
, , 

that he had breached the.contract by the bad condition of the cargo undet an already 
• f 

~' repeatedly altered contract ta detiver BraziHan maize, and that the buyer was entitlGd . , 

ta put an end tn the relationship (which hè_ did), the seller out of hi~ own volition -. ' \ 
~:;j •• ~ 

entered into' a new contract of sa.Ie. 'f: /~ 

Although the pr-ice was very low, the position for the seller althis 
-=-' . 

, 1 ~ 
point must hav~ presented itself as the best solution.78 Otlierwise, one ques~,ôns 

whether he would have ê~fered in~o th'e bargain. Wf can ass~me theref9re~ that the 

result leaves him better off than had he sold to a third party even 00 the same. terms. 

,Regardless of this, the court did not only'effectively alter the bargaio and set aside 

the second contract,74 but also changed the first in that it told ~~ plaintiff that the 

breach" although admittedly against the contract, would not have ;:loy consequences. 

The whole decision amounts to a judicial chang-e of the contractual regime Which the 

78 A duress' argument because of the sequestration of pai'ts of the cargo was 
not made or at least not pursued at that stage of the litigation any 
more. 

74 In fact it was the third contract b~~ause the parties had altered the original 
contract, which agreement was then breached by the seU~r and 
brought to an end by the buyer's rejection . 

• 
• Il 

, 

fi 



'. 

o 

, , 

" 1 

court, ln my view, is not entitled to make. The ar8ument in favour of this result is'':' 

'tnat common law goes Quite far in allowing reference to a contract that has been 
• 

terminated by the aceeptanc~·of a rep.udiation. Th~re~ore, although it is said that the, 

contraet is at an end apart from servin8 as a basis (causa) for contractual'dà~ages, i~ __ 

surviv~s. The old eontraet survives for III purposes of damage assessm~nt.:.j5r Even 

though the first contract was at a~ end arter the buyer's rejeetion of the goods, it is 

therefore not unus,!al that in effect it was resurrected or in fact deemed to bè still in 
" 

force by the subsequent dealin8s.76 

" 

The' predominant rule, as the last case to be discussea will 
1 ;./ , . .l 

o ... "\ , 
demonstrate, is that in reality the aggrieved party should not be better off than had 

the "terminated contraet" been futfilled. In this respéct, Pagnan reeonfirms the rule 
" . 

and reminds us that the aetual post-breaeh development must be compared to the 

expectations of the contraet.77 

Viseount Haldane's quit~ elastie formulae in Westinghouse were cited 

and "it was held that ,anythin8 that externally resembles a continuous dealins, 

regard~ess of the end of legal rela!ionships, arises "out ot the transaction". 
J 

t!f. , < • .. ~&.:. -> 
1 do not Quite see the,sense in saying that someone' is entitled to put 

'. 

an end to a ~ontract, which is tben co~sidered to eontinùouslY, govern the subsequent 

relatlonship. What really happens is that we 'resurreet the old contract within the 

-- :.' framework of the law nOf dama8es with the magié words "continuous aealin8s".' The 
~" " 

76 See Lord 'Diploek.:.irl. Photo Production, Ltd. v. Securicor Transport, Ltd., 
[1980] A.C.'827 (H.L.), but also United States v. Zara Contracling, 146 
F.2d 606 (1944). _ .. . 

":t' ... ", 

, 76 ln effect structurally "~-his "resembles Bowlay Logging,g Ltd. v, Domlar, Lld., 
(1978) 87 D.L.R. (3d)' 325' ,(B.C.S.C.) aff'd 135 D,L.R. (3d) 179 
(B.C.C.A.). " 

77 [1970] 2 Lloyd's Rep. 14 at 18, therefore consistent that lamai v. Maola 
Dawood, Sons & Co, supra, note 64 and Campbell Mostyn (provisions), 
Lld. v. parnell Trading Company, supra. note 64 are distinguished 
with the argument that the y only dealt with cases jn which the prima 
fade ru le of s. 50, SI SGA was applicable. .., , 

~l 
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case reduces the connection required tq not muèh more thanj a conditio s'Ïl)e qua non. 
, 

From a poliey point of view, it is particularly surprising' that a buyér' who is le nient 
... . 

and prepared to make a settlement, whieh will of e.our~e- have disadvantages for -the 

- -

breaehing party, and trléS' to readjust the situation by investing capital and time, will 
, 

fjnd ~iniself w~rse off than he who jimPly leaned back and liquidated according to 

the prima facie mar~et price rule. 
, -11 

This is particularly true b~cause these dealings were in the end for the 

800d of both parties, otherwise the breaching seller would noi have entered into 

them. - . 
'" F~r what,ever reason, no reported cases were found following Pagnan 

on the point of law involved here. Although Pagnan ~urp6rts to be in aeeor<lanee 

with the general rule as to avoided 10sses' ~ applied by eommon làw subsequent to 
1 

\ ~ 

Westtnghouse, 1 fQund no authority in Canada and in the U.K. tor the adoption ol 

the ide as laid down in that deeision. 

The situation which seems to be prevailing in sale of goods cases is 
d '. 

summarized impressively in Jamal v. Moolla Dawood, Sons & Co.18 Although the 

" 
case eoncerned the sale of' shares, was adopted and cited as 

applicable for the sale of goods as weil by ervell, L.J. in Campbell Mostyn 

(Provisions), Lld. v. Barnett Trading Compan/fl
• I~ expresses ~uite clearly the 

-...... 
symmetry which is rejeeted in cases whieh are subject to the general ru les of law as 

opposed to the Sale of Goods Aet: 

"The question therefore is the general question and may be stated thus: In a 
contraet for the sale of negotiable securities, is the measure of damages for 
breaeh the differenee tfetween the contraet ptice and the ,market priee at the 
date of the breach - with, an obligation on the part of the seller to I11-itigate 
the damages by getting the best price he ean at the date of the breaeh - or is 
the seller bound to reduee the damages, if he can, by subsequent sales at 

71 Supr~, note 64 at 179. 
'> 

79 Supra. note 64 at 67. Cf. lan F.G. Buter, case note on Campbell, in 
(1954), 32 Cano Bar Rev. 577. 1 .. , 

'\ 
\ 
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better priees? If he is, and if' the purchaser is entitled to the benefit of 
~ubsequent sales, it must also be true that he must bear the burden of 
JubseqUenf' losses. The latter proposition is in their Lordshtps' opinion 
impossible, and tlie former is equafly unsound. If the seller retains the shares 
after the breach, the speculation, as to the way the market will subsequently 
go is the speculation of the seller, not of the buyer; the seller cannot recover 
from the buyer the 10ss below the market priee at the date Gr the breach if 
the market falls, nor is he Hable to the purchaser fOr the protîts if the·market 

C
" ris~s."80 , , ' , 

Campbell Mostyn was a typical sale of goods case. The plaintiff seller 
• ,1 

had agreed" to ship South African York ,hams in several instàl1ments to England . 
.. 

After the fiist shipment" the buyer refused to accept the ,subsequent ones. An 
... 

arbitrator later found that the rejection was wrongful. After the date of breaeh, the 

market priee for thia particular brand of ham initially deereased and then, due to 
, 

pending gove~nment intervention to restrict imp se Jlgain. The buyer 
~ D • - .. 

appealed on the ground that in assessing the quant ,the, subsequent !ievelopments 

s'hould have been examined. 

Although the judges in the end agreed and dismissed'the appeal, they 

nonetheless emphasized that it was "curious" or "unusual"81 that damages be awarded 

-
when "on the facts as we know them, [ ... ] as the event finally proved, they. suffered 

no loss at all"82. 

" It is quite clear in the judgment as weil as in the pleadings before the 

''''R'~'Î:. court that we are dealing wit~ two different notions of 1055. One is a ,"natural" 

perception of loss which is probably circumscribed by "being worse off", and the 
... . 
other a "legal" .notion of loss which is not at ail the same as the more common 

understanding of the term. The judges have quite a hard lime justifying that they do 

80 Jamal v. MooUa Dawood, Sons cf Co., supra, note 64 lU' 179. 

o 
81 Campbell Mostyn (Provisions), Lld. v. Barnett Trading Company, supra, 

note 64 at 68 per Somervell, L.J. "' . 

82 Id .. at 69 per Birkett, L.J .. 

'. , . , 
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~ . 
.riot use this natural or normal concept of loss.' A whole variety of other aspects are 

introèluced and weighed before we can speak, ôf a recoverable 1055 or Joss in law. 

'" Certainly the focus of the pr~acie role is on the market or curreti't 
, ~ . 

~s:)[ice. lt would therefore seem to be designed ,for a commodities buyer rather than 

for a sin,lè contract buyer. This.alone can not explain the differ~nce be~se the 

subse'~tjon 3 rules do not Feauy change the general rule. They should only facilitate 

its application. Nevertheless these rules express a certain bias for the ide a that if the ~ 

aggrieved party waits or buys in right away, it is his initiative, hi~ investment and 

therefore his risk. 

judges in Campbel Mostyn made the following classical 

If the seller can not charge the 'buyer with the loss caused by his 
~ . 

waiting before selling-mbsequent ,tp the breach-. (a contention wl}ich follows from the ' 

application of the dut y to' mitigate) then the buyer can not turn around and require l 

the belle fit of the, risk the seller took if he was lucky and the market pri6e' later rose. 

Surprisingly enough, Atiyah talks about a trend in sale of goods J,aw 
n 

to_make deductions for profits in ord~r not to compensate for a '"loss" which never 
C> 

occurred. 1 can neither discern this "trend" nor understand how. he cao cite Campbell 

.of ail ,cases for this contention.as The fact that he t!lkes Pagnàn to stand for-the 

proposition that- thè law" is different when the' seller resells immediately upon bre~ch 

is bewildering in the face of the fact that pagnon does not de al with an immediate 

- resale by an innocent seller. The superficiality with WhiCh/hiS author See1l}s to have 

read the cases forces us to disregard his statements about "trends" which are ,not even ' 

discernible in the two cases he cites to back up their existence. 

as Cf. P. S. Atiyah. The Sa..le of GoodSi 7th ed, (Pitman: London, 1985) at 
476. , '" 
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A slight change in respect of benefits that are the result of actions . . 
taken by the plaintiff might be seen in the case of Koch Marine bIc. v. D'Amica 

Sociela di Navigq.zione A.R.L. (The "Elena D'Amico";&" in which Goff J., relying on 

sale of goods cases -like Campbell Mostyn and Jamal85
• summarizes -his 'view of the 

law as follows.: 

"The position in law appears to be that-ienerally speaking, if there is 'an 
available market for the goods in question at the time when they ought to 
have been de!ivered, then if the buyer decides not to buy in on that date, 
which he is fully entitled to do, he cannot visit the consequences of that 
decision upon the seller. If he buys in later)le may, of cour' e, either buy in 
the. goods at a higher price or at a lower priee than the av 1table market at 
the date when they ought to have been delivered. But i \e has to buy at a 
higher price he cannot, generally speaking, claim the xtra cost from the 
seller; and if he makes a say' then that saving . ,enerally speaking, to 
be brought into account the damages which are recoverable from, 
the seller."S6 - ~. -----~~---------~ 

The case even a sale of goods case but dealt with a 

t,inie ~arter: The rules a 
, 

ta n out of the sale of goods context and applied by 
. 

analogy. A review of the earlier cases and Jileir different results is then made in 

searéh for an ~xplanation. 

Goff, J. analyzes the problem ,of mitigation in general and within that 
-------

< discussion he treats the rule as to avoided tosses as a pure questIon of eausation. Only 
\. , ~. 

acts which are not to be qualified as subsequent interferences of third partj~ are 
c , 

caUs aIl y significant with respect to the loss. Correspondfugly, he interprets Viscount 

Haldane's criterion of "arising out of. the tr~nsaction" as a circumscription of . . 
causality between the wrong and the benefit and not as a test that stands for the 

inclu~ion of the act into the risk assumed under the initial transaction. 

84 Supra, note 2. 

85 S'fpra, note 64. 
... 

• 

~ Id. Koch Marine [ne. v.~D'.Am;ca Col!iela Di Nav/gaz;one,' supra. note 2 at 
87. 
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This in the end is the question of 

,,\ :', 
been m-ade but for the breach or but for the tort. Tests y Goff, J. are 

thereforé: 
,. :;., , 
~'\ \ _~;tJ Ir' 

,', ,}J, 1.', 

"Would il still have een 'possibl; ~1:Ji~ buyer to make the same 
decision even with ut ~ihe b each, or was the' 6'feach just the oeeasion?81 

Was it his n siness decision~ 88 independent of the wrong; and 
the consefiluences of that decision are his." 9? ,7 

"[Cou Id] he have done it anyway"? 
Was it an independent transaction? ~? • 

Is his decision to do so in the context of the breach "triggered off"89 
by th~ faet that there has been a breàch; but it is not caused by the breach? -

This again reveals the symmetry argument, namely that he shol'Id bear 

the positive and the negative consequences of the decision. If we follow through with 

this line of thought, the sYlllmetry princip le is only relevant if the dut y to mitigate 

does, not ~pply to the action. If the plaintiff's action is beyond the dut Y to mitigate, 

it is only logical that he not bear th\disadvantages which the action brin~s. This, It 

seemL01?vious, does not have too much to do with the rule in Westinghouse any 

more. 

~ 

3.3:' Attempt to Explain the Differences • ... 
~. 

"Comparative legal experience " tells us t1)at, as a rule, legal systems 
, 

with a tradition of reported and rationalized judieial reasoning do not. randomly 
, ~ 

reach the opposite conclusions from other legal systems in comparable situations. 

ENen if they do, we will Dormally be able to determine at which point 

the judges switched the judicial train to a different tra~J<. Often the solutions 

offered by any given system are expressions or corollaries of a basic set of beliefs. 

~ -----------------------
87 Id., at 89. 

U Ibid, 

89 Ibid. 
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In order to demonstrate this in the area of mitigation and to find the 

cryptic links to"other parts of the legal order .. let us elaborate further on the abon 

statement. 

03.3.1. Clear Starting Points 

, . 

00 
c 
, , , 

o ~ 

\ . 
': \ ' 

• 0 

There is no doubt that Any açtion, benefit or advantBge acquired 

before the breach of dut y (tort or contract) has no imJ;>Bct ,on the issue_ of deduction. 

The reasons are in part the results of a policy decision which seeks to encourage 
, " . ..(" 

lO~ 

those who 'insure themselves and their families, and. in part conceptual, in that those l 

advantages and actions ean not stand in any relationship with the wrong which 

oceurs only later. This eoincides with the fact that there ean also he no dut y ta 

mitigate before a breach.90 Furthërmo~e, in the sale of goods context, the issue of 

aceounting for benefits tends to be solved slightly differently than in ~ther areas of 

law by application of the prima fade rules. The sale of goods is the paradigm 

example of a type of contraet in which something is exchanged for 'money, in- a 

situation whieh is usually coupled with markets and several opport\lnities to buy and 

sell. This latter fact might prove to be important in the explanation of the different 

tendeneies observed in the law of mitigation and aeeounting for benefits. 

Furthermore, in sales we are regularly dealing with fungible goods or at least a 

market place whieh enabl~s us ta find a price or a value for the thing in question. It 

is a ·well known phenomenon that in most tegal systems, the law of sale attraets the 
l ' 

90 Cf. generally with respect to the dut y to mitigate before the breach: Brown 
)/. Muiler (1872) L.R. 7 Ex. 319; Roper v. Johnson (Ig73), L.R. 8 
C.P. 167; Melachrino )/. Nickoll & Knight, [1920) 1 K.B. 693; White 
and Carter (Councils). Ltd. )/. Mc Gregor, [1962] A.C. 413 (H.L.). 
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. 
minds of jurists because it is the Most frequent transaction and therefor~ becom,es 

MOst influential,as a kind of arche type of a contract of exchange.91 

3.3.2. Summarjzjog Tboughts 

In summary. 1 beIieve we can distetn a trend ta witbhold or, a •. 

reluctance to awarq damages for a "Ioss which in one sense is purely notional."92 As 

mentioned earlier in this thesis,os 1" find that this ,k'ef1e~ts a general at!itude in 

corn mon laW', which Is- less strong in' the sale of goods context. In addition, in the 

face of a long line of cases dating back_several decades'; 1 can,not agree with Atiyab . 
who Iimits this phenomenon to a "modern" trend. 

, 
.... We therefore find Many cases in which benefits or profits had to be 

accounted for in reduction of the damages award simply because they were made 

subsequent ta the wrong, although they weré in fact due to the plaintiff's own 

personat efforts which went beyond his duties towards the defendant. 
, 0 

This shows lhat the common law is reluctant to award what for the 

J purpose .0&' our discussion will be called "abstractO damaaes. These are damages 

- . 
awarded regardless of the actual financial losses. Only in sale of goods cases and in 

transactions with a comparable ~tructure such as Campbell and' Jamalo4 do we see , ~ 

slight deviations therefrom. These are probably due to the force of a statute. 

« 

.. 91 Cf.- the influence of the UCC on the "development 'of the modern American , 
law or the influence of doctrines coming from Roman sales law on the 
developments of the ~éneral theories of contract in German law. 

92 Atiyah, supra, nOJe 83 at 377. 
9S See e.8. supra, text at note 82. 

D4 Supra, note 64 and cf. Asamera OU Corporation, Ltd. v. Sea Oil & Gen~rti/ 
Corp., [1979] 1 S.C.R. 633 which was in fact a baibnent case . 

. . 
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Although the ~tarHng point in sale of goods cases. ,as expressed in subsection (2)°5 of 

the sectiqns dealing )Vith the 9leasure of damag~s, is the same as' in common law 

generally, and though subsection (3) pf fhe same sections providès the' prima·/acie 

rule which is not intend,ed to' change the le gal situation but rath~r 'to explai-n the 

application of subsection (2),06 thtse statutory provisions in fact s.eein to change the . . 

lO~ 

. , 
judicial atÙtude towards the abstractness of damages. ihe rules on1y elaborate on the 

;:... 
. application of subs. (2) and on the fa~t· that the ,relevant factor should be !he value 

of the goods. it is therefore aU 'the more surprising thaJ there nevertheless seems to 
/ ~ 

.. J ~ " 

be less relu'ctance in the face of subs. (3) to compensate mere "notional" or :abst1.ctll 

losses, as 1 brefer to caU them, than in other instances. lamai and Campbell clearly 
j1 .. • i ... 

• 1 

d,eviate from the tendency to apply the Westinghouse princ,iple in a, s'trict wa-y. ~~ 

reconfirms this for charterparties. , 
, 

. ! find it quite difficult to rationalize this situation and to establish a 

coherent pattern from the various decisions and tendencies. Of course, there i5 
/. 
always the chanc,that thfP different results" are only attdbQ..table to the dynamics 

inharent in every legal system and to the idiosyncratic' ways of its administr~ion. 

,. Influenrial leading cases, ;pecial fact pattem5 which happèned to have been' Iitigated ~ , , 
o 

and have subsequently' and accidentally been generalized, or other similar 

c~j~~idences, can lead to the adoption of certain opinions. ' 

'" In the fac.e of the Weslingho.use case )nd its a!termath, the' foregoing 

explanation of the impact it had seems very appeahng. OCten, no real discussion of 
, , . 

Lord Haldane's speech is embarked upon al1d judges cite it without attempting to put ," '':', 
, ~ 

it into a framework in which the evaluations as well as the results are consjst~'nt .. 

, 
~ 

96 • The measure of damages is the estimateçl 1055 directly and naturally 
resulting in the ordinary course of the tivents from the [ ... J breach of 
contract. 50 for example s. 48 (2) SGA 'tant.) , see for the synopsis of 
the corresponding sections in other Sale of Goods Acts, supra, note. 

96 Cf. Cullinane v. B;;tish "Remo" Man~facluring Co .. Lld., [1953J 2 Ali E.R. 
J257 (C.A.) at 126J per EvefShed, M.R .. 
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Bèyond unsatisfactory explanation, 1 suggest 
~- ---- - --,,-- - ,... 

that there might be a dèeper undetlying reason for the lega! situation as it pertains to . ' 

the crediting of benefits which ?ave been a~tained t~ougli actio~s-.l beyond any dut y 

tQ mitigat~ . 

The common law proclaims and adheres to a notiOtl of damages which . '~ 

-" 
is "concrete", that i5 the IrSsessment is orie~ted to\vards an aètual situati6n,' a real 

"changé in the position of the wrongeèt party. Loss is not "notional" in the sense in 

which Atiyah uses this term. ' 
\ 

Common law takes éar,~ to make it clear that the focus is on the 
4 (: 

"economic" situation of the p~f. We want to place him, "as far as money can do", 
.~ , ( , 

in the same "financial" situation. The aim of compensation ~s to reestablish. a ra! 

/ 

. position which used to exist. Choosing th~ Mere economic or finfncial angle enables 

,common law to have a "concrete" notion of damages. In fact, financially, die 

common IT" plaintiff il in ,the ~ position, not only in one which l'the Court, after, . ~ 

a séries of judicial steps of elaluation, considers to be "equivalent". Adopting this 

v,jew is much more likely to' create a. more "scientific" or "aritlïmetical" impression, -because the spell is n<?t broken and we do not admit that we have to evaluate to .. 
detOerptine l~sses. We th~s find statements from -common law courts which imply that 

.... 
it is pos,sible to ~mpute", through:an aritnmetical operation, the amount pf 

4 l ~ 

dama~s.g7 The language u~etl is akin to a mathematical one and the underlying 
, • r 

'" CID • 
understanding seems to be that we declare the damages by merely discovering them. 

This view, on the other hand, is no longer present in Germany, 
'0 

~ 

especially after the defeat of the school of Begriffsjurisprudenz and the .general 
... -A-

acceptance of' th! t~n~ts of the school ofm~;s'Senjuri'sprud;nz and later of the 

Werlungsjurisprudenz. The latter proclaims that all application of law is th.e finding 

G7 See e.g. JI.. li. CAB Induslries. Lld., [1985] 5 W.W.R. 481 at 521 per Stone; 
- Pen vidie li. International Nickel, [1976] 1 S.C.R. 261; Parry li. Cleaver, 

supra,' note 1 at 22 per Lord Morris and 34C ff per Lord Pearce . 
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of results in accor_c~ with uriderlying values. According to· this view. legal norm 
, .' , 

are siro ply the short forros of, prevailing evaluation~ -determined, by the legislat~~.Q8 1 

Alth.ough probably not, evident at first" glance, the German view is 

~quite differen"t from the common law. From the very outset, ~ approach is ratMer J, ' 
abstr,i: The concept of· damages ~dginated in the Mea t~at the ~ut 

h d t b k . h . . .. h' . b f h"'" t e wronge ,par y ae lOto t e PO§lt1on or situation e was 10 e ore ~ e lDJurlOUS .... 
~ -

~yen~ occuqed .• ,This is already an abstract notion, because 

\ impossible to put 'someo", _ "-into the position in :W~iCh 

.' . 
it is in Cact quite 

he formerly found . 
~imself.· NO~O positions are the tam except pe~haps t~o mo~etary or fin~ncial 

situations, in which case the value c racter of money is the same and ts the only 

relevant fac;tor. A delivery which w . ate can no~ b~ made on time by compensation: 

a damaged painting can never be made undamaged again which would be the only 
\ 

way to really put the wronged in ~ position he, was in. A burnt down barn, even if '''lt 

~ ~ 

! 

\ 

replaced. is not the bàrn whiéh burnt down. 

. . . It is at -~ prèliminary stage in German law that the Cirst step Q.C - ~ . 1 ~- ___ ____ 

"abstraction" or evaluation has to be taken .• T lI'!~~~~' ls of de~ermining what the 

. . , 
term "reparatlon" me ans 10 a "legal" nse. Already at this stage we have to satisfy 

\ .. 
ourselves with an "equivale~t".9Q il ding soroething to .... be "eqivalent", however is part 

of a value oriented process which udges given aspects to be important or irrelevant, 

as the case May be. 
~ .. 

., s.e' 'Wi'h 'respect ta Ihis deve opment, ~rl Lorenz, Me~denlehre der 
Rechtswissenschaft, 2Âd d. (Berlin: Springer, 1969 at 126 Cf, 
Wolfgang Fickentscher, Methoden des "\i<echts, d. .III, 

\

MitteleurOPdischer Recht reis, (TQbingen: J.C.B. Mohr (PauJ ,Siebeêk), 
. 1976) ,at 382 in Bd. (/, Anglor;merikanischer Rechtskrels 

(Tübingen: J.C.B'. Mohr (Paul Siebeck), 1975) at 136, the authoi' tries 
to explain which Angloamerican tendencies and authors this 

, development can be compa,,\d. to. 
f.. '" , 

• 99 BGHZ 5, 109 and BGH NJW 1978, 2592 . -- ... -\ 
.-

, 1 
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Then, on a second levei, we a/'stract aga~n;o German law io the sens~ 
r ') 
~ , that we, typify the d~mage. Section 249 subs: 2 DGB100 stipulates that in cases of 

.\ 

" 

.. 

( . , 

• 

c 

{ 

J • • ~ 

J in jury do ne to persons and damages done to tninss, the wronged party is free to , 9 • . 

choose between having the wrongdoer repair (compensation in kind) and claiming the 

money 'required to ha~e a thi~d party do it. The' reason for this is that we do not 

require the a8grieved party to put himself or his things into the hands of the 

wrongdo.er. Therfore, th~ pay~ent of money is CAidered a second way of effecting 

restitution in kind. lOl In a long line of cases, the DGH interpreted this to ~hat 

the actual repair or restitution need not be carried out. It does not have to be done, 

or even be intended to be done, to fall within the meaning of s. 249 subs. (1). The . , 

. plaintiff obtains a sum of money and can, as a result of his freedom, dispose of it as 

he wishes, even for totally unrelated matters. l02 He is "free" JO do whatever he ~an~ 
e ~ 

with ,this money in the literai sense of Othe word. In this"respect, the prinéiple of ( 

restitution in kind, 'as set rortb in "::~ 249 BGB, has in- ract led ~a dirrerent : 

special yardstick for 

It is more a provision which determines a 

and typified meas~re of damages Wything 

else. 

hat in German law the computation of damages is .. 
done from abstract fashion than in common law: We are 

l 

100 Reproduced supra, chapter 1 text at note 14. 
, ., 

101 S. 249 (2) BOB still protects the Integrit(itsinteresse, Le. the patrimony in 
its concrete composition but the debtor should pay the costs as 

, opposed to Wert oder Summeninteresse i.e. comQensation in money in 
s. 251: ROZ 71, 212, 214; 126, 401, 403; DGH S, lOS. 

-\, lq2 For the prev~ling opinion cf. BGHZ 63, 182; BGHZ 66, 239, at 242 f 
(lists most of the opinions voiced on the topic up to that point); 

, - BGHZ 76, 216, 221 and 61, 56, 58; BGH VersR 1978, 181. Different 
results seem to be ·found in personal in jury cases as a result of policy 
deeision LG Stgt. NJW 197~. 1797 not followed OLG Celle VersR 
1972, ,468; OLG Stgt VersR 1978, 1 8. See also BGH NJW 1958, 627 
(Compensation for the priee of prescr. ed drugs not taken). 

.. 
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prepared to disregard what the wronged pa1'ly in his particular situation reaUy does . 

o , • 

and how he uses the damage award and i really changes his ppsition. To a lar8~ 
" 

exte,nt, this is already a "notional" concept of amages in fltat we are not even 
,.:;:, 

initially interested in what> is really going on. It must be acknowledged that what we 

are concerned with is mpre an evaluative process, in that the reference point (the 
... " 

position to which we want to restore the pel'son) is itself notional. 
• , 

The situation is quite different in common law where, by choosing a 

monetary i.e.' a value approach, the position is attain;lble in reolity, 
. ' 

The first step towards sorne degree of abstractness is taken in the sale 
Q. 

of goods context in which the market purchase ru le is strictly applied and we do not 
~ 

i) ask ~hether the plaintifll-"1nlS g~ne to, market. But this is a -different de8~ee of 

absttaction in that it still actually restores the real financial situation. 

Let us gd baëk to the issue of deduction of benefits in cases of own 

efforts. These basic diQ'erences in fundamental rules create dif~erent flimat~s in the 

two systems. The German judge generally disregards several factors b~ the law 

itself has deCid~to e~clude Sôm~ and thus to restrict ,the vi~1on of the 'Courts. The 

law, by which the 'udiqial system and its traditions and reactions are determined, 

recognizes the as~ess ent of damages as an evaluative process of judicial abstraction 

from reality. It is therefore quite natural for a German lawyer to exclude from the 

~aluative prOcess, and he is prePi\red ta "exclùde, ~ctors which have an d,bVious 

Împact on the Cinancial situation of the wronged party. . . 
, 

Not 50 in common law~ where the basic ru le calls for takins 
" 

_ everything that naturally 00\.5 from the e~ent into account. l'his explains why the 

_, judges in Campbell found it 50 "curious" that they were awarding damages for a 

"1055" which was not suffered at aU and why Atiyll'h talks about "notional" los~. 

Vnder the Sale of Goods Act, however, the" measure of damages is not 
.. 

that of "bèing worse off" financially, O.n the. contrarYt we start from a hypothetical 

- . 



, 
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, ' 

,or rather "notional" buying in or selling out, as ~the case may' be, at the time of the 

breach. We do not care whether this transaction ever took place in reality or whether 

the wronged party was still interes~ed in the goods at ail. 
,1 

Once we have taken this step, as the sale of goods c~es show, we 
.. . ~ 

break the spell and are then able and forced to start a reasoned evaluation. We are 

• free q, look at arguments of risktaking and duties or burdens to beae' the 
" 

• • consequences for others. Only then are we able to open the way for judieial 
t 

eval~ation, of ~hich the symmetry argument is only. one ~xample. Therefore the 

decisions in which we find these arguments in common law àre precisely those sale 

of goods cases in which 'this more abstract starting point is taken . 
. 

1 am aware that this analysis might not be an exhaustive aecount of all 

the reasons for the d~fferences which exist between the two le gal systems under . , 
study in the field of benefits. realized through one's personal efforts. 1 btlieve, 

Orto "L' 

however, that we should, recognize that the "abstraction" of damages runs parallel to a 

certain dis regard of reality in assessing damages and that this in turn is at the root of 

1. at least one difference in the 1wo legal systems. More than simply indicating varying 
! ~ 

, 
~ttitudes or approaehes to a' problem, this difference leads to substantially different 

results, being in turn expressions of the difference in legal traditions. 

Therefore, once we agree that an inner, structural connection of the 

kind just. described exists between the basic notion of 'compensatio:n and~ the 
" 

treatment of the cases involved in this study, a change in the traditions in one area 
, '" ~ 1 

will necessarily have an impact on the others. 
, 

Let us take. for example, the decision in Radford v. df. Froberville10S, ,. 
1 

109 

where it was he1d that compensation in a contraet case does not mean restoring a _ ... \' 

financial situation only. Thé plaintiff was awarded the amount of money needed to 
" 

1~ [1978] 1 Ail. E,R. 33 (Ch.D.). Cf. infra, chapter 4.2.1.1. 
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obtain substitute performance or something equivalen.t.1Q4 This case might be the 
• 

beginning of a general trend away f.:.om the assessment of damages as the concrete 

difference in ~ only. If so, this wou Id probably trigger a change in a 
) 

~ 

fundamental part of the legal tradition. In turn, we might as a consequence thereof . , 
. 

witness a change in the treat~ent of benefits accruing because of aets lying beyond 

the dut y to mitigate.' The first step toward an evaluating abstraction would thus be 

made. 

. To show this connection between widely aceepted traditions and their 
-

effects in areaS not obviously connected with the fields of law in which these 

traditions seem to exist was the objective of this chapter. 

110 

Fundamentallegal traditions, however, do not only differ in the area , 
.. 

just duscribed. The following chapter deals with another aspect of accounting for 
,p.. f)' ' , 

benefits as a result of ~n injurious event and" ~stablishes a connection between basic 

attitudes towards the officious intermeddler. as a subarea of unjust enrichment, and 
, .J • .. ~ 

the assessment of damages . 

.. " 

.-

104 The building of the wall wu legally impossible so that the -substitute was 

, 
."' 

, obviously only an equivalent. 
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4 • ChaDtel\4: The "New for Old" Problem 

'. ' , 

. 4.1. 'Introduction 

The problem to be dealt with i~ thi.S chapter can ,be summled ~y 

the following example: ~ \' -

/ Hypothetical Case 1 
Farmer B has an old barn on one of his meadows. Dl negligently burns it 
down. The' old barn was worth '10,000 which is the price to be paid on the, 
market for a comparable barn. It would cost $50,000 to rebuild the barn 
which will then be valued at about $55,000. 0\ ar.gues that 
a) B is fully compensated by the payment of $ 0,000; 
b) Even if the damage were $50,000, this amount' should be reduced' by 
$45,000 being the amount by which B is better off due to the faet that the 
barn is new. . 

The cases which can be grouped under the "new for old"l problem are 

, characterized by the feature that it is not possible to put the plaintiff back into his . , 

former position without improving it.' At least economically, B is better off after D 

has paid foi' the new barn. Factors like depreciation, old ma..terials and the fact that 

the barn was used. diminish the market value even if for B the old thing did the job . , 
,,~- • 

he wanted it to do just as well as a new barn would. 
, . 

)-

The problem" is hidden in the argument wbieh 0 advances under b). I~ 

does not arise if we deal with a case in which the measure of damages is the 
• ! 

diminution of the economic value (Ol's argument under a». In"awarding the rarket 

,. 1 This ·is the term used 'by Harvey.McGregor, McGregor on Damages, 14th 
ed. (London: Sweet & Maxwell, 1980) and by sorne -courts. 1 have 
adopted it because it is the literaI t{anslatioh or the German term "lieu 
/ür aIl". Stephen Michael Waddams, the Law of Damages, (Toronto: 
Canada Law Books, 1983) at 162 para. 281 and Widgery, L.J. in 
Harbutt's "Plasticme" v. Wayne Tank and Pump Co. Ltd, [1970] 1 Ail 
E.R. 225 (C.A.) at 240e caU it the "betteJ.'ment" Question, which term 1 
do not like because it implies a judgment that new is better and it 
focuses on the pecuniary side only and not on the actual "situation" 
the plaintiff ·is in. ! 
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value, leaving B better off is not conceivable because the definition of market -value . . 
itself would forbid this result. Here again, we have to find ad answer to the question-

/ .<!!! , 

of why we wânt to reduce an award yielded by the 1 .normal measure of comparing 

before and after or alternatively why we do not. 

It is arguable whether this is really still a problem arising under the 
.~. " 
rule concerning avoided losses in the technical sense.' The ~ of undoing the 

.... --..\ 

harm ahd not the event producing and bringing about the' harm accounts for 

:ot. benefit. 

On the other hand, we sa~ earlier that accounting problems also arose 

in cases in which~nt other than the immediate evènt causing the damage w 

the source of the actual benefit.! 
o 

ln addition, it is a problem arising out of a desire repeatedly 

encountered in the course of this paper, not to use the 1055 as the occasion for the 

'" 
plaintiff to obtain benefits which he is.not believed to be entitled. to. 

A final aspect which links the "new for old" situations to the dufy to 1 

mitigate in g~neral cano be seen in the apparent contradiction that, on the one hand, 

the dut y to mitigate is said not to include the obligation to risk and invest too much 

money of one's own", d the other hand that it shoul~ be ~egitimate in "new for 

old" cases to refuse full compensation unless the aggrieved party invests considerable 
\ 

amounts. of his own money. In the ëxamplè given above, this critique is admittedly 

based on, the helief that B is only "compensated" at the moment when he has a barn 

in which he can continue to store his machiri'ery. In my view, if in our examination 
/\ 

"-.. 

2 Hermann Lange. Handbuch des Schuldrechts, ,Bd. J. Schadensersatz 
(Tübingen: J.C.B. Mohr (Paul Siebeck. 1979} at 300 argues it is a 
different and dist\Dct problem. 

S See for example in own effort case~ in generat or in the insuranc~. cases. 
supra. 'chapter 3 and 2.2 .. 

, Cf. supra. chapter 3. note 42. l 
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of the new for' Ild -problem we maintain the paraUei to the ciuty to mitigate, the 

deduction of the $45,000 in solution b) of OUt barn-case a~o~nts to an investment 

requirement based on the dut y to mitigate itself. 

Legal Situation 
" 

4.2.1. Common Law. 

4.2.1.1. Measure of Damage3 . , . 

_ C~es dealing with the old for new issue only become problematic 

when the plaintiff is awarded the'costs of repair as damages. This corresponds, to the 

"" 113 

defe~e a) in our ex.ample cited above. In order to better understand this issue. we - -{ 

. ,must briefly revert back, ta th,e general principles p~rta~ng to the mensure of 
~ \ .. ,,) ~ 

. damages in common .Iaw:·~"'< -'0 

No generaI rule rxists as to what the measure of damnges is in cases 

of damage done to things. " 
\ ~ 

Lord D_e-nning in HarbUlt's "Plasticine" v. Wayne Tank and Pump Co., 

Lld.G states that the rule dèpends on whether we are dealing with cases of chattels or ' 
.i 

buildings. 
. 

In that cas~. the defendants contrlfted to design and- deliver 
" . . ~ 

equipment for the plaintiff"~ factory. As a result of the installation of pipes which ., 
were not sui table for the purpose .required, a fire broke out and destroyed the 

factory~ 

, fi Supra, note 1 at 236. The case was followed and adopted in Canada by The 

\
ShiP "Dumurra" v. Maritime Telegraph and TelephofJe Co .. Lld. (1977) 

~ 7S D.L.R. (3d) 766 (Fed. C:A.) I,eave· tq the Supreme \\ourt refused 
2 .6.1977. ~ \ 
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Lord Denning's argument is that, in the case of chattel replacement,. 

buying in on the mltrket, is possible, which is not sa in the case of buildings. This '. 
c; 

argument is quite weak because what he is in fact distinguishing is not real property 

and ehattels but fungible property and unique property. A prefabrieàted house is a 
• 

building but we can still go out in the market and replace it. For example, the late 
• Q-

Johll Lennon's Rolls Royce fits Lord Denning's description of a chattel but ther~ 

" 
certainly is no market in which it could be replaced. 

The attemp~ed distinction can therefore only be between a thing that 

can be rebaired, sa as to put it in substantially the Same state again, and one that is . ~ ., " . . 
damaged heyond repair.6 This is a question of Caet which is to be determined by 

evaluating the in'tere s <of the par,ties, the 'use of the thing and the e~rrent practice 
I.l' ~ ,. 'f, ' 

and-op-inion oC parti _ 'nvolved in the field; in short by an objectified test applied 
~ ~ r.:I ____ -

by the judge. Thi§ analysis seems to be reflected by the case law. 

" To complete our study of Lord Denning's analysis, in Harbutt's he 

argues that the plaintiff \ 
"[ ... ]can go into the market' and get another second.., hand èaJ: to replace i .. t."7' . 

Thus, for him the decisive feature is the market vl}lue determined by 

the _I?riee of an object that can in f~ct be bought to replace the destroxed one. It is 

.sub~itted: hôwever, that this is -not convineing. Lord Denning does not eIaborate as 
- 0 , 

; 

to whether in the case before him it would have been posssible to buy a replacement 
o 

for the plant that had been burnt down by the defendant. Does he not mean that in 

J • 
e 1 trY to avoid..the term "destroyed" that is often used because the distig.ction 

is misleading . In Bacon v. Cooper (Metals) Ltd., [1982] 1 AU E.R. 
397 (Q.B.) for example: Was the rotor destroyed or the fragmentiser 
damaged? Should the answer to this point make a difference? For the 
discussion of tllis case see, infra, 4.2.1.2. Cf. the uniqueness' of 
second-hand cars in Lord Denning's eyes, in Lazenby Garagès. Lld. v. 
Wright, [1976] 1 W.L.R. 459 (C.A.) where no distinction between 
chattel and real pro pert y is made. 

7 HarbUlI"s "Plaslicine" v. Wayne Tank and Pump Co., supra, note i at 236e. 
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all ,c~es in which the C~urt" would grant specifie per~orma~ce J asked to do 50. we 

--would use the priee of reinstating the former position as the measure of damaBes? 

This would underline the connection between the contents of an 

obligation as defined by the sanction for non-performance and the measure of 
, 1 

damttges which in Germany is expressed in s. 249 BGB and its rule of reparation. 

Lord Denning does not address the i!sue of whether the case of a 

destroyed object, such as the one he is dealing with. should be treated in the same 

manner as the case of a damaged object. 
) 

In the speech itselr', authorities for both measures are mentioned.o 

Widgery, L.I.'s opinion is much clearer, even though he stresses that . -

each case has to be considered separa tel y (and thereby tacitly contradicts Lord 

Denning who talks about ru! real property cases). Aiming to give abstract suidelines 

for the evaluation of similar situations, Widgery, L.J. holds the starting point to be to 

"restore" the "position". Then he states his rule: 

"[ ... ,If] no substitute for the damaged (SiC)lO ~rticle is available and no 
. - reasonable alternatives can bec provided, the plaintiff should be entitled 'to the 

cost of repair." \ 

The dichotomy between repairable and nQn-repairable seems to be'the 
~ 

criterion of distinction between value and cost of repaîr which common law. courts . . 
generally use.n' In support of my view· on this issue. in J. and E. Hall Lld. v. 

8 Id. at 236d. 
. 

9 Philips v. Ward, [1956] 1 Ali E. R. 874 (C.A.) Îlnd Hollebone v. Midhursl 
t and FernhurSI Builders, [1968] 1 Lloyd's Rep 38 (Q.B.(Off.Ref.Ct.». 

~ 

10 1't is unclear why he suddenly eonsiders the plant damaged when Lord 
Denning was so keen on calling it destroyed. ' 

11 For ch~ttel, this is ilIustrated in Darbishire v. Warran, (1963) 3 An E. R. 
. 310 (C.A.), where it is aIso established that if it is unreasonable from, 

\a business point of view to repair we will trelit the situation like the. 
QJle of chattel damaged' beyond repair. See also Owner 01 Dredger 
Liesbosch v. Owners' 01 ~S. Edison, [1933] A.C. 449 (H.L.) which 
iovolved impecuniosity, mmng it clear (on p. 460) that Mere 
convenience of administration may lead to a limitation of damages. 

, 
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() ( 
Barclo,y12 it was.held that even if r~air was not possible, the price of reconstruction" 

couCd still be the relevant meaSure of damages. 

integrum, 

,Mtch the s~m" rules, and in partieular the basie rule of res'i'U/lo i. 

seem to apply in cases of damage to land such as in Hol/ebone v. Midhurst 

and Fernhursl Builders, itd.13 This case also contained three new for old protilems.14 

~ . 
Once it 1S established that the repair can be done and will be paid for ,. 

~ 

by the defe~dant. the question of a reduction eqfult· to the amount by which the 

plaintiff'\js now better off has to be addressed. This will be done in the followins" 
a 'À 

section. 1 

4.2.1.2. ,"New for Qld" in Common Law 
1 

Before we deal with the matter in this more theoretical way, let us 

look at so~e of the [elevant cases and/the reasoning behind the decis~ns in order to 

determioe the factors of evaluation.16 . \ 

, 10 Harbutt's. Lord Dennin~, as iS\Ofte~ the case, Ï5 content to ~tate his 

result without elab0rating on the reasoning that guides him. 
• 0 

f 
"True it is the y g<x new for old, but 1 do not thiÏik the wrongdoer can 
diminish the claim on that account." . '\ 

. and hè continues obiter 
, . 

~2 [1~37] 3 AIl E.R. 620~.A.). 
<;}--~ 

13 Supra,' note 9 at 40, although this case might lend itself to easy 
1 

distinguishing on its faets because (the court stresses the bonds to the 
J:!articular community of the family whose' house burnt down. 

• 0 , 

1. They, concerned new rafters and f100rs put in during the rebuilding of th~ 
house, see id. at 41. . 0 0 

, < 

c' 
15 Waddam~ supra, note 1 at paOlo 281 points' out that the two arguments 

(better eeonomic position agaiqst no compulsion to invest) are not 
oonclusive. 

, . .. 
• # 

, , 
• 

" 
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"If they had added extf"a accommodation or made ex~ra improvements. they 
would 'have to give ,credit."18 

In the same case Widgery L.J .• although he begins his' argument from ... 

the result. is much more open about the polie y ùnderlying his point of ;iew being 

. the protection of the plaintiff's freedom ~o determine his affairs: 

"To do so [Le. give, credit under the heading of 'betterment'] wou Id be the 
equivalent of f'prcin~ the plaintiffs to invest their money in the betterment of 
their plant which might be h~ghly inconvenient for them."17 

Inconvenience alone, although surely an important aspect, is certainly 
'SJ 

not a convincing argument against accÇ>unting. This, if taken as an absolute. would 

lead to the prote_ction of all people wh'o are unjustly erl;iched. It is probably 

" Inconvenient for anyone to disgo~.ge money,18 but this cao not be the decisive factor. 

AU the
O 

judges in Harbull's make' refere'nce to a hypothetical situation in which 
. .. 

deviations from the old factory layout le ad to improvements. They ail agree that the , 

pla!ntiff in that c.ase should. account for a bene fit. This shows th~ they aIl advoéate 
o , 

a "subjective" way of I~oking' at the affair. This means the y take 1nto account ~the 

particular use of the destroyed building and what is reasonable for the particular • 
user to take as a replacement. If we used these criteria to an extreme, we would have 

; 

to require evidence as to the real use of the improvement. The onus wou Id then have 

"-
to rest on. the defendant. Although this solutioo May seem ~te appealing l it would 

have the disadvantage of being largely procedural and quite difficult to adrhinister. 

Still, a certain ~onsideration of the subjeoti~e aspects and wishes of the plaintiff is 

18 Harbutt's "PlaSlicine" v. Wayne Tank and Pump Co., Slfpra, note J at 236e . 

17 Id. at UOe. ) 

117 

18 Protection agaÏJlst tliis is the idea that lies behind 'the" protection of the 
bona /ide enri~ed u,!der German law (s. 818 BGB subs. 4) who, as • 
long as he is rloJ aware of the "unjustness" of his eriricJunent. is 
exonerated from handing vit back if he no longer has it. For an 
account of tbis in EngJish and a comparison with thë Amerlcan law of 
restitution cf~ John P. Dawson, "Erasable Enricbment in German Law" 

, 61 B.U.L.Rev. 271 (1981) and by the same author "Restitution Without 
• Enrichment" 61 B.U.L.R~v. 563 (1981). 
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seen in the law of damages, and in the assessment of 10SS.
19 The focus on the 

particular situation of a recipient of benefits is common \.. the law of unjust 

~nrichment. Therefore, it is submitted that a solution ~ld ~riented ta and 

----~cog.jn!lls!HisSflteftt with cases that de al with unsolicited benefits:' IJ that area too, the interests 

at ..stake· are the freedom to determine when and where one wants to invest on the 

one hand, and the lnterest of the plaintiff to get back the defendant's enrichment 

that came from his assets or actions. In both instances it ).s clear that we are .. 
concerned about the enrichment (bene fit) and not about loss. In asking the question 

in terms of enrichment, w~ can focus more eàsily on the subjective situation of the 
o 

c plaintiff and can include his interests, hopes and the risks he was prepared ta take in 

the beginning. 

Our concern about forced investment could lead to the inclusion of 

the cast of the investment, into the award and we could shift the onus of pro.of, ,~ . 
wadda~s Sl1ggests,. to the party held to compensat~,- But this itself does not do away 

cO 

with the argument that the plaintiff is still forced to advance the capital its~lf and is 

free .to usé it for somethil1g else that may aven be economically unreasonable. 
, -

,Generally, although earlier cases cited by McGregor20 allowed a 

re~n in a new for old situation, ,common law courts since The 'Gazèlle,21 seem' 

tO be of the opinion that generallly no a110wance should be made in such instances.22 

... 

Ü~ See e.g. Tito v. Waddell (No. 2), [1977] 3 Ali E.R. 129 (Ch.D.) at 3i8g ff 
and~also Radford V. de Froberville, [1978] 1 AlI É.R. 33 (Ch.D.) were" 
the damages were assessed on the basis of merely persona} priorities 
and wishes: It should be noted. hawever that this i5 probably not the 
prevailing opiaion in common law. 

<> 
20 Supra, note 1 at para 14 citing e.g. Lukill v. GodsaU (1795) Peake Add. 

Cas. 15 as an example. Se~ also id. footnote .67 f far further 
references. .." 

<:)a 21 (1844), 2 W.Rob 279, 166 E.R. 759. 

22 In Canada cf. e.g. National Theatres, Lld. v. Macdonalds Gonsolidated, 
; Lld., [1940] 1 W.W.R. 168 (Alta. Dist. Ct.); The. King v. Toronto 

Transportation' Commission, [194~] Ex. C.R., 604, r~v'd_ on other 
" 

, 0 

. 1 

( 
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In keéping with the view exp,.ressed in Harbull's recently the Court of , , 

Queens..Bench in Bacon v. C~r (Metals) Ltd.23 went so far' as to refuse reduction . 

alth.ough it is explicitly ~p{ted out that this refusai cou Id lead to absurd results when 

applied in aIl cases. 
' .. 

The plaindff was engaged in the trade of scrap metal. To this end, he 
./. , 

used aIl' expe~ive fragmentizer to process steel. The rotor of this machine was 
, 1 

smashed in the course of processing a shipment of steel delivered, by the defendant. 

The steel in question did not conform to the contracf descriptiol,l and was not of 

merchantablé quality. As a result of these defects, the metal was not fit for belng 
~ ... 

. .... 
frag~entized in the partiÇ)itar machine. Tnerefore after processing the aefective 

shi~ment, the rotor wnich had an expectec.f I~~e span~f seven l'ears had to be 
, . 

'rêplaced immediately:"i.e. {lfter it had been used for 3 3/4 years. .. 

One of the Questions ,the Court had to decide was whether deduction 
~ 

should be' made for the advantage of havipg a hew fragmentizer instead 'of on( 

, ~ady 3 3/4 years 'old. I~. 

Cantley, J. dismisses the defendant's attemp~s to distinguish Harbutt's 

, 

I~sticine" as irrelevant on' the ground that this case dealt with a bUi1din8~ 

to replacement Ir -' \ thereby implicitly ho Ids that the princip le in that cas&} applies 

./ 
repair of (wasting) éhattels as weIl. -b 

The advantage, in the judge's opinion, is, not as obvious as the 

,ctefendant purports it to be. He does not want to force the p(aintiff into an 
, 

investment (i.e. 3 1/4 additional rotor years. eQui'@~ 19:268 pounds) which he. 

migKt not even have. wanted had the plaintiff no~ intervened. Several factors could 

have ch3nged by 1983, the anti~iPated year in which the worn out of roto~ ~ould 
have been replaced under normal circumstances. The plaintiff might want to change 

, • 0 

grounds; (1949] S.C.R.' 510; T. Donovan & Sons Lld. v. Baker (1966), 
• 53 M.PR. 113 at 114 (N.B.S.e. App. Div.). 

t 
23 Supra, note 6 (Fragmen~izer). 

" 

, ,/ 

. 
l' 
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\ 
'his line of business Of replace the fragmentizer altogether for a more advanced 

model. As the plaintiff had no choiee ~ to buy a new part to take up' ~s profitable 

business as fast as possible, and as he was under a dut y to mitigate in doing so, it 

was held that there was no Wlid reason to force an investment of _ nearly 20,000 

pounds on him, particularly when, there was no reason to assume he necessarily 

profited from or wanted the said new machine. 
fS; 1 

Adopting Dr. Lushington's view in The 'Gazelle,24 the jUdge25 

t' 

therefore concluded that if there is no other way to indemnify or keep the loss 

down, the burden is on the wrongdoer and he can not be reliev~ from the 

unavoidable consequences of incidentally conferring a greater bene fit than mere 

"- indemnification." 

This is and has bee'~ \he state of the law for Quite some time now.26 

A question which arises and sbould be kept in mind is why. white the common law 

is 50 adamantly opposee! to overcompensating in cases mentioned earlie.r27, it seems to 

~ dlost' f t~_ ~~. accept ~t al. ~ maner of actIy in tbe present group of cases. .,-.. 

Althougb Waddams sees the connection and similarity i~ structure-- of 

.... the new for old problem and the rule of avoided loss, he seems to draw the wrong 

conclûsions.28 ... 

Starting from th~ statement tha! in Westinghouse. an 'accounting 'for 

benefits had 'to be mate, he concludes that the application of this judicial statement 

, 

\ 
24 Supra, note 21 in 166 ER 759 at 760~ 

. , \ \ , 
215 In Bacon v. Cooper (Melals); Ltd., supra, note 6 at 4)1. 

l.. l' . 
2~ The King v. Toronto Transportation Commission, [1947] I.D.L.R., varied on 

other grounds'[1949] S.C.R. 510; Donovan & Sons, ,Ltd. v. Baker and 
National rheatr~s. Lld. v. IW:tcdona~ds Consolidll1ed, l-td., both, supra, 
note 22. ' 'i:J. \ 

, 27 See cases discussed supra, chapter 3. 

28 Supra. note 1 at para. 281 ff. 1 

, 

,... 
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has to lead to the same result in the new for old caSes. He therefore advocates the 

~ 

. view that a red~ction should be made i~ order to prevent the plaintiff from realizing 

benefits from the wrong aglinst his person or his things. His argument is that W 

both instances the benefit could not have occurred in the absence of the wro~g. 

Therefore, he infers, consist~ncy in the law and its application requires thllt we deny 

the ~laintiff the benefit in ,.both cases. Waddams tries to explain the different resuIt 

obtained in Bacon v. Cooper by putting much emphasis on the remark made by 

Cantley, J. concerning the possibility o( technical progress which might make the 

..... machine obsolete by the time the advantage of a new rotor could be felt. The case is 

'l'. ' 

o 
j f 

distinguished on the basis that the defendant, who according to Waddams carries the 

burden of pr~, could not establish the value" of the benefit. 

Even if we disregard the fact that distinguishing one, admittedly 

important case, does not disqualify a whole line of cases of the sa me result, 
, 

Waddams' opinion is basedJ the assumption that Westinghouse20 and Erie Couilly 
~ \ 

Nt!. G~ and Fuel ~o .. Ltd. v. ~arr01/30 are rightly decided and take precedence over 

the cases to be decided he This is a kind of petitio principii. To provè that one 

established line of cases is wrong because another line of established cases cornes to a 
J 

different result in a different area of law, as similar and closely connected as it may 

be, is, if we want to calI it an ar~n~ at best a weak ,on,~ Even if one 

.agrees that WeStinghouse is right y decided, 1 have difficulties seeing ablatant 

contradiction of the Harbûu's line of es, as Waddams seems to suggest. He argues 

that because in both cases· the benefit wo d not have occurred without the wrong', 
.< • 
~. ' 

thèy have to be decided in the same way. 

2~ [1912] A.C. 673 (H.L.); see t supra, section 3.2.1. 
ff. 

ao [1911] A.C. lOS (P.C.). 

)~ ) 

, 

e 
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First of ail, this reveals his understanding' that the decisiv:e fact for 

\ accounting is the. existence of a causal Iink between the benefit and the wrong, a 

submission which has rep~atedly been shown to ~e erroneous earlier _ on in this 
\ . 1 

paper.31 

Secondly, Waddams does not advance further arguments for the 

comparability of Westinghouse and the new for old cases. 

In the former case, damage that undoubtedly already .existed was 

chosen to be reduced by the aggrieved party. He was under no compulsion and under 

no obligation to do so .and remainecl free not to take action and buy new machines. 

One main argument for not holding th~ plaintiff obliged to initigate in these cases is 

precisely that it is too onerous to. require hint' to further invest money of his own.32 

It seems that in the Harbuu's situation, Waddams is prepared to dis regard the issue of 
A , 

..., 
freedom from compulsion to invest one's own assets. In my view thi~ aspect of 

freedom is already reason enough to cast doubt on the direct comparabilit:\t- of the 

two situations. 
, 

This brings us bac~ to the point mire earlier. that, on the one hand, 
, 

the dut y to mitigate ~annot force anybody ,to risk money of his own, but that it is, 

.' ~ <~\ oil the other hand, legitimate to refuse full compensationS3 unl~ss ~he aggrieved party 

invests considerable amounts of money. 

Sl See supra, chapter 2. 

S2 Generally there is no dut Y to incur extreme risks· with one's o"'n money, 
cf. supra, chapter 3, note 42; Jewewlowski v. Propp, [1944] K.B. 510, 
a case which also stands for the symmetry argument, because the 
profits from the moneys risked were not' deducted, from the damages 
award beeause the aet was beyond the dut Y to mitigate. 

ss As defined by "pùtting him baek in the Qosition" he was in, whieh in our 
example is to have a barn to store the hay and machinery. By going 
throu8~ the first step with the result that plaintiff should be granted 
the cost of repair in common law, we tacitly decided that 
compensation is not just a lump sum baeausè. that ls not en'Q..Ugh to 
"buy" an equivalent position. ~ 

122 
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Another argument against the prevailing ,opinion in common law with 

respect to a deduction in new for old situations, is that the plaintiff should not be 
~ ) 

allowed to manipulate his award by "categorizing" his case as one' of repair rather 

than one of replacement.a. According to this argument, one asks why the wrongdoer 

should be worse off if he damages a car than if he totally destroys it.36 

The point is that the person whose property was destroyed will only 

be entitred to the value of the good whereas the owner of a ~ing that was merely 

damaged might be indemnified differently. This argument is not very convincing. 

Firstly, there is no doubt that overcompensation should be avoided. 

Therefore the "repair" option under common law is only available if there is no other 
• 1 

way to effectively indemnify. Confronted with the option of overcompensating or 

not being able to put the plaintiff back into the reQuired position at a11, common law 

understandably chose, the former .option. But this is in turn no reason to extend , 
overcompensation to those cases which did not give rise' to this conflict. The 

argument is not very convincing in a system in which the general rule is the sa me 

for repair and replacement and where repair is only an exceptional option in rare 

cases. 

Secondly, the question of repair or replacement is really not for the 

Dplaintiff. to "categorize". The cOurt is not bound by the plaintfrrs assessment, 

especially when contested by the oth~r par&y. Of course, regardless of the plaintifrs 

view, it will be (egarded as a case of destruction if it is one: This fs what the judges 

i 

34 See e.g. Waddams, 'supra, note para 288 with references to two Ontario 
cases. 

36 For example in a situation in which the car was wor.th $4,000 and the 
, repair would cost $4,500. This assumes that it is still economically 

reasonable to repair. This is an argument that wu made in The 
"Clyde" (1856). Swab. 23, 166 E.R. 998. 

1~3 
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did in Harbuu's in a quite interesting htanner36
, through certain dicta deating with a . " 

11> 
, 

"damaged car of popular make". Widgery, L.J., for example,37 states that there is no 
1 ~ 1 

~ 'auto'mdtic right) to the cost of repair and that if replacement is equivalent only these 
~ t , t:> 

'1" ' 

conr-aie recoverable. This therefore can be compared to an "economic destruction".38 
, 

Finally, Waddams tries to give more weight to his argument by stating 

that it is "weil established", that in cases of destruction the plaintjff will never 
, 

r~Jo~er more than the' value of the thing.39 This is simply not true. In Harbutt's. 

Lord Oenning's use of the expression "completely gutted by fire"40 jas surely meant 
, 

as a' descriptive synonym for "destroyed". He was corr~ct in taking tbat view since 

building re,;rictions in th.t ~ did not permit the same mill to be mbuilt or 

repaired. ~ll that could legally be \lone was to repla~ it with a building of a totally 

different design. Still, the plaintiff was awarded more than the value of the old . 
plant. He was __ awarded the cost of replacement for a destroyed property. Closer 

1 ( 
\ 

analysis reveals that the difference in compensation is not between the persan who 

damages instead of "only destroying it'\ but between the one who wrongfully puts 
~ 

the innocent party into a position which can only be eliminated by repairing the old 

property instead of by buying a replacement. 

? 
> -

: 

36 They basically argued that more expensive repair equals destruction in the 
Isen~' of "economic destruction". 

37 Supra, note 1 at 240d. 

38 A concept kno)Vn in German law serving similar en'ds is the so called 
"iJkonomischer Totalschaden" which is a legal device to<> determine the 
field of application of sections 249 and 251 BGB. 

3G HarDull's "Plasticine" v. Wayne Tank and Pump Co .. Lld., supra, note 1 at 
1\'230a and at 236d f where he talks of "destruction". 

40 Supra, note 1 at 288. 
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4.2.2. "New for 01d" in German Law 

The situation in Germany is affected by the' interplay of two 

• provisions. The basic rule of restitutio in integrum is set forth in s. 249(1 and s. 251 
o , 

subs. 1 BGB which Qualifies that principle a1 follows: 

-", Paragràph 251 BGB (SchadensersatJ ln ~eld ohne Frlstsetzuna) 
( 1) Soweit die Herstellung rlicht moglich oder zur Entschadigung des 

Gléiubigers fticht gemlgend ist, ha.t 1.er Erstazpf/ichtige den Gléiubiger in Geld 
zu entschddigen. _ 

(2) [ ... ] " 
(SeCtion 251 BGB (Compensation n money -wlthout laylng down a perlod of 
notice) 

(1) Jnsofar as restitution n ,kind is impossible or is insufficient to 
compensate th.è creditor, the pe on liable shall compensate him in money 

(2) [ ... ]) 

Since the intent of the rule in section 249 BGB is to protect the 

plaintiff's "integrity", the Courts seem Quite reluctant to assume an "impossibility" 

pursuant to ~ 251 ,ubs. 1. This soctit is a direct exception to the general rule set 

forth in s. 249 subs. 1 and leads to compensation according to the :value interest" 

(Wertinteresse) and not according to t e "integrity interst" (lntegriUitsinteresse).4.2 

The leading case de id!d by the BGH".3 (on which the barn case 

described at the outs~t was mOde Ile ), adopted the view that, as a rule, the defendant . 
is obliged to lebuild the destroyed/barn which, in the case of s. 249 subs. 1, i5 done 

, ! 

by the, wrongdoer himself ~nd: lin' the case of subs. 2, is accomplished ~Y the 

payment of a sum of money. The Court went 00 to state that, as a rule, any 
i 

advantage that is linked to the /undoin~;of the harm has to be accounted for. In s . 

., Supra, chapter 1 te./ af~er note '14. 
1 

42 For the particular~ of the computation see Dieter Medicus in GOnther 
'Beitzke ed.,.' J. v. Staudingers Kommentar zum Bargerlichen 
Gesetzbuch: mit Ein!ührungsgesetz und Nebengesetzen, Buch Il. 12th 
ed. (Berlin: J. Schweitzer Vedag wal?er de Gru er, 1983) s. 249 BGB 
para. 17 and 31. ' . ' 

. .. 
43 BOHZ 30, 29. ,- ' 

, 
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249 subs. 1 cases this is done by the payment of the difference in value to the 

wrongdoer, and ·in subs:' 2 cases by directly reducing the' amount required to be paid 
.(' . , 

over. 

Although the code do es not explicitly deal with the point, the ,Court 

based its linding on the legislative histDry and on the the same passage from the 

Motive as is cited in order to back up an accounting for benefits in other cases,·· 
\ L ". _'-

The judges took the view ~hat, as the drafters of the code were weIl aware of and -~cquainted with the problem of accounting new for old as ~ell as with "e~rlier 

• solutions adopted by ~ourts at the time,46 accounting'"new for old" is an underlyin, 

principle of the code.46 Therefore, the Court could leave open the question wheth~r 

126 

.. , 

the specifie provisions that expressly ptit forward the princip le of accounting new 1 

for 0ld47 are simply special cases used as a departing point for an analogy, or merely 

special statutory expressions of an underlying principle of German law. 

The court continues by clarifying that as a rule, an allowance for the 
, 

adv~ntage new for old has to be made. This shifts the burden of justification ta the 
, 

opposite position. We should, however. keep in mind that the defendant, i.e'lt e 
. \
party who has to compen~ate, is as a matter of course responsible for prOving\ t: e 

ben.fit." Then the two-tiered test used by the BGH to solve acco~nting for ben~ t"' 

cases and mentioned above,40 is appli~d. When one reaches the Question of the Hm! ~ , 

J . j 
44 Motive, zum Ent'wurfe eines BÛrgerliChe';rGi~flZbUCh~S fûr d~ Deutsche 

Reich. Bd Il Recht der Schuldverhliltnisse"l Amtliche Ausgabe, 2nd ed. 
(Berlin: J. Outtentag, 1896) '8t 18 f co1n~entaries on' s. 218 of the 
draft civil code. -0 l ,- ~ .... 

l '" . 
J 

45 Cf. Reichsoberlandesgericht XXIII Nr. 16. 

48 BOHZ 30, 29, 32. / .. ' 

47 Sections 710 subs. 3, 872 HGB; 86, 141 subs. 2 VVG and 85 BSchG are 
~ 

cited as examples. " 

48 BOHZ 94, 195, 217; BGH NJW 1983, 10S3. '\ 

4G Supra, section 1.3.3. .. 
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of what can be equitably reQuired from the plaintiff (Grenzen der Z~mulbarkeit), the 
. 

Court would be pre~~d !O ~ake into accQunt conditions such as impecuniosity, The 
, 

Mere faet that an,' investment might be inconvenient and not freely incurred is not 
, ( , 

.' sufficient. TRe term "enrichment" is expressly used.50 One could therefore think of 

relating these cases to the general problem of unrequésted or forced ~nrichment 

(aufg~drdngte Bereicherung) which corresponds to the term "unrequested 

im;,ovem~nts./' 0' ·unsolicited b&,.';' ~ 
Quite an interesting p~int is made by the BGH53 when it states its 

\ . 
tJ 

position that aœounting for benefits is not considered to be' a limit on damages and 

recovery, as the common law has come' to regard it, but rather still part ôf the notion 

and definition of the terms damag~s and loss themselves: 

In the second part' of the judgment, it is emphasized that it can not 
~ 

make a difrerence whether we de al with a wasti~g asse t, such a~ was argued by the 
'? 

defendant in Bacon v. Cooper54
• or a long term investment asset: The German Court 

1 

can justify this statement b~simply pOinting to the code.l which. in keeping,with its 
l", F 

affinity for generalization, provides a unified concept ot damages. n The argu_ént 
• 1 

50 BGHZ 30, 29, 35. 

51 Term used by P. Matthews in a slightly more restrictive sense in, 
"Fr~edom, Unrequested Improvements and Lord Denning" (1981), 40 
Cambo I,..J. ~40-::58. ' 

52 Jerome E, Bickenbach, "Unsolicited BenefitS" (1981) 19 U.W..O.L.Rey. 203. 

( II~ BGHZ 30, 29 'at 32 at the end and the beginning of 33. 

54 Supra, ,note 6. 

1~7 

II~ This_ was' done on purpose. The 'drafters of the code were ail used to the 
finely tuned but somewhat absurd system of differentiations between"", 
several kinds of damages to different kinds of things and legally 
protected interests which had been put up by the pandectists. This 
situation, which evolved as a result of lacunae i,n this field in Roman 
and Medieval law, resembled in sorne way the system of the common 
law where it is often held that a particular rùle only applies to cars ,or 
chattel or real property or unique things etc. Cf. Medicus in 
Staudinger, upra, doté 42 s. 249 ff BGB preliminary'llotes 25 ff. 

1 
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w~ al50 ,ejected on its medts, however, and the Court held that there is no legal 
'; l ' 

differ~ce which would justify a different treatment between a case in which an 
l 

obj~t was destroyed and the one in which it was only damaged. ~n bath cases the 
" h --, 

only relev,nt factor is that there is a real increase in as sets. 56 

1'0 summarize, the following conditions have "to be fulfilled in arder . ' 

ta le ad ta a reduction of the damages award in cases of new for old: 

Al 'Fhere must be a measurable increase in the value of the plaintifrs 

'" estate, which is not the case if the old parts would have done the job just as weil 
• 

tli' ""ti-

and would have lasted as long as the repaired ones; 67 
i 

\ . Jù The,re must als[";,e an economic advantage.58 Although it is not 
. ~ 

, quite oJear what this adds ta what was said in a), it probably means a posslbility of 

tealising the advantage. If the farmer can not seII the barn and planned ta destroy it 

in 10 years anyway, there is no real advantage; 

Ù As in aU cases of accounting for benefjts, the disgorgement must 

be eauitable in the sense that it should not put ex~reme burdens on the plaintiff. In 

particular, this is the locus where general evaluations of a given legal system find 
-' 

• 

. 
their way into the decision-making process. Accounting ceases to be equitable if it 

• 
levies a burden on the plaintiff that, according ta other areas' of law, he is not 

;) 

supposed to carry. An example 1 is the' case of a contractor who performs his 

obligation ur repair defects with considerable delay.59 The abject thus ';~epaired or 
;- .... LI 

replaced will undoubtedly last longer than if the builder nad installed it correctly in 

the first place. A reduction "new for old" would lead to an inducement ta perform 
dl 

58 BOH"Z 30, 29, 30 ff. 

67 Cf. car parts that generally last as 16ng ~ the car, KG NJW 1971, 144 and 
Mr. Hollebone's floors and rafters in Hollebone v. Midhurst and 
Fernhurst Builders, supra, note 9 at 41 last para. . ' . ') - \ 

58 BOHZ 30, 34. '-
-

59 This eXlUpple is inspired by BauR 78,0410• 

~ . 
" 
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late ~t contravenes the basic evaluation that nQbody should benefit from' his 
" \. 

wrongdoing.le. his late performance. 

This last point shows that this. like ail other le gal problems. should 

not be solved in a vacuum of evaluations. We have to find consistent results with 

closely connected areas of law where similar interests are at stake. 

Another corrective is the acceptance of the fact that if the investment 

was not asked for, the rule can be tempered (Milder~ngen). Some suggest that jf the 

plaintiff can not pay at oÎlc~, the claim only becomes due and payable once 1he 
, < \ 

advantage is realized through the sale of the thing or through prolonged lire.sO Some 

go evea further and sa~ that from the outset. the amount to be accounted for has to 
, ~) 

be reduéed according to ;he imiividual degree of use for the benefit,61 This is 
. 

basically the same test as that wliich is normally used in cases of unjust enrichment 

where the focus is on what was gained by the enriched party Înstead of on wh~t was 

J lost by the "impoverished" party.62 In sorne cases, this idea is also used in th.e law of 

damages when there is no re.duction i(.a nearly new car is damaged and replaced' b~ 
, 

a , ne~one. even if it could w.ell be repa.~ed. 63 T~is is done on the basis that the 

owner o( the 'new car has the benefit of 'advantages of proof in cases of defects. In 

,addition, however, it has been held -by the BGH that in ra,re cases. a "subjectified" 

notion of 1055 can apply. Accordin'g to the BGH, "esthetic judgments or cven 

r 

60 Medicus in Staudinger, supra, note 42 at 176. 
; .- :..-~'-"' 

61 Idem. ... ~ 

~ 62 Medicust'in Staudinger, ~2 s. ~49 BGB para. 10 and Werner 
Lorenz in Staudinger. supra note 42 (Berlin: J. Schweitzer Walter de 
Gruyter, -1986) s. 812 BGB preliminary notes 24 ff. 

63 When dealing with used cars, the amount t1rat is deducted when damages. 
are paid on the basis of replacement with a new car are about 1 %. per 
1000 driven km; cf. KG NJW 1972, 769; Lange, supra, note 2 at J 71. 
and BGH NJW 1976, 1202. ' 

. ' 
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irrational prejudices" can also affect the compensation.64 The BGH stated that this , 

was. done • because prejudices against repaired cars are so widespread and therefore , 

:iffect the economic vlJlue. In fact, the remedy gi:en by the BGH reveals !hat it is 

not only the affected economic valui that played a role in its decision, since that 
1 ~ 

cotÎld be cornpensated for by a rnoney award équal to the ctecrease i~ value according 

to s. 251 BGB. 

"" 
The sarne result is reached if a prolongation of use can not be shown. 

The individual character of thi~ test ois made Clear by the OLG Saarbrlicken65 

decision \vhich required a disgorgement of the incre~e in the sales price 'only if the 

party who al1egedly benefited actually sold the object . 

4.3. 

• 

Atternpt to Explain the Differences in Apprach - New for Old and the 
Unsolicite'd Intermeddler. 

As" was the case in c:hapter 3, we again find ourselves with a situation 

in which the two s}"stems under S'Crutiny solve the same fact pattern in considerably 

dij'ferent ways. 

WhiIe in, chapter 3 we could discern a bias on the part of the German 

law for t'he injur~d party and his interests, this bias seems to be shifted to common 

law in the context of the new for old problem . 

. Prima facie, this seems to indicate that other issues and evaluations 
, . 

are at play. Let us th'erefore try to isolate factors that are cpnnected to the cliange i~ 

'ttitude and to the solutions found for the fict patterns. 

.. Consistency of the law and its predictability are important airns that 

we try to ~ttain: Once we adopt the view that.it is nQ.t automatically the wrongdoef" 

.. , 

&4 BGH NJW 1976, 1202 at 1203. 

85 VeJ'SR 1975, J,89 . 

c.-
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who has to take the burden of a1l losses (and will enjoy ail benefits) simply because 

he is at fault, we have to try ~ the solution of the problem 'at hand in line 

with the rest of the legal s~stem. 
/ 

~he premi~s clear. The defendant has to take the Plaintif~ he .. 
finds him. But a closer look re,veals that this "maxim" never seems to have exerted 

T 

too much influence on tM "new for old" problem. 
ç ~I 

. In order to explain the. solutions, we have to find related cases witl) 

comparable issues involved and test whether the law reaches the given results in 

order to attain consistency.> 

It is suggest~d here thllt the'"new for oldforobtem, because it involves 

the foréing of benefits upon someone ~ho is subsequently asked to pay' for them, is 

'" closely related to the situation in which a party, in orde,r to help or to prevent 

damage, interferes with another's legal sph(!re, or in more practic,!l terms, manages 

his business.66 

The "neighbour" who wants to "help· and imprQves the defendan t's 

property can not be treated differently, or at le8$t not worse, than the person who 

compensates for a loss that he inflicted on the plaintiff. It would indeed seem strange , 
1 if we gave the co Id shoulder ta one conferçing "unsolicited benefits" but embraced 

, 
the arsonist who is he Id to leave his plaintiff with a little more than he had before. 

Was not the benefit as unwanted as the one from the upinvited neighbor? 
l 

Let us therefore test the conclusions adopted in the se cases against the 

treatment of the "new for old" issue in the 0 respective jurisdictions and ~iscover if the 

differences in treatment isolated in section 4.2. are mirrored in th~se fields of law 

~oo .. 

66 This is the expression useCi in art.-I043 of the Civil Code of Lower Cana4a 
as a synonym for "negotiorum gestioN. 

~ 
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4.3.1. Consisteocy of the Law aod its Evaluations 

What a legal system has to strive for to be worthy of the oame 
• 

"system" is not ooly to riod the most equitable result in any single aod particular 

case. This itse-If is not attainl\,ble and definable without taking into consideration the 

values that are prevalent and the ends we want to reach. The "right" and "equitable" . 
decision derives these qualities from the whole of the le gal system. A sum of what ~ . \ . 
we are prepared to accept in a given eommunity is worth. striving for. In this sense" 

Lord Wilberforee's state~eot. albeit in a slightly different context. to the effeet that: 

"[This particular decision67] is part of a eomplex of law whie has developed 
• piec~eal and which is .neither logical nor consistent"68 

c' .. 
is perhaps the worst judgment one can make about a le al system in 

that it admits that there is a deviation into arbitrariness. 

One of these values is that we believe that a legal system 

us equally. Therefore. a system that wants to be accepJed by, the peo le subjected to 

it has to be consistent in the values behind the rules that it is made 'f, This is not 

only required by the value of equality but alsq by a certain degree, of foreseeability 
~ . 

which we accept as an important element of both law and justice. This, belief lies at 
" 

the b~is of both the justification for a legal analogy and the rule of slare d~cisis69 

in common law. The individual of today has grown out of being a mere "subject". , 

and into the role of being a pers6n who has a right against the state. of which the 

-\ 

87 He was talking about Oliver v. Ashman. {1962] 2 Q.B, 210 (C.A.). 

ea Pickell v. British Rail Engineering, Lld .• [1980] A.C. 13&, 146 (H.L.). 

89 Infra, note 74:' 

.. 
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~ministration is just a part70
, to 'Il consistent, non-arbi~rary and predictable 

f treatment by the law. 

Problems which tend to -be dealt with in the context of pubHc law and 

1 which seem to be forgotte!l in private law, such as equality, clearness of legal rUles, 
o 

vagtJeness, and freedom, have to go vern the system of private law as much as other 

fields. 

In Germany, albeit only since 1949, this is provided 'by the fact that 

the ~~titution' and in particurar human rights are binding on Dll public authoiities 

(Art. 20 (3) of the GG71). The Courts are also bound by Art. 20 (3) and theJ:efore , , 
, 

• 
their decisions, not only the I,aw, have to comply wjth the basic 'rights given by the 

constitution.72 

~ - t 

Cf. BVerfGE 27, l, 6 (Mikrozensus); 45, 187, 228 (Lebenslange 
FreiheitsSlrale); l, 144, 16.1 (Fûrsorge). Cf. in general Ingo v ..... ___ ~OL' 
in v. MUnch ed., - Grundgesetzkommentar, vol. l, nd editiol'l 
(MUnchen: C.H. Beek, 1981). Art. i GG para. 15 ff. The opposite 
view of McIntyre, J. 1n RWDSC{ v. Dolphin Delivery Lld., [1986] 2 
S.C.R. 573, 592 is not relevant here because it is only concerned with 
the intèrpretation of Art. 32 of, the Constitution 4ct, 1982 and not 
with a more general concept of government. 

~1 Grundeesetz lûr die Bundesrepublik Deutschland (Bllsic Law wnich serves 
as Constitution). A translation and a short introduction can be foun 
in Gisbert H. Flanz in Albçrt P. Blaunstein, Gisbert H. Flanz ., 
Constitutions 01 the Countries of the World, vol. VI (Dobbs F rry, 

._ N.Y.: Oceana Publications, looseleaf issued 1985) under "German y, 
Federal Republic of". 

72 Generally as to the importa1h.ce of Art. 20 GG and· its apPlicati~n see ~ 
BVerfGE 6. 32 and 20, ISO. As to the binding force and application 
of the provisions of the GG on private law courts, see BVerfGE 35, 
202, 219 (Lebach); 18, 85, 92 ff; 30, 173, 188 (Mèphisto (Klaus 
Man ; 32, 311, 316 (ads for tomb stones). But see also BVerfG NJW 
1979, 4, BVerfGE 50, S, 14; 1.1,.263, 265, in which the Judicature 
is exclu ed from the term "IJ/lenÏliche Gewall" (public authority) in 
Art. 1 IV GG which guarantees a judicial reviewability of ail acts of 
publi authorities. The formula used: "Protection by, Dot against, the 
i'nd endent judge" is in my view quite weak, ~c4use again it merely 
res tes the result without in' fact giving an' interpretation or 

ction of Art. 19 subs. IV GG. , 
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This should be very much "the same in Canàd~ ~ince 'the ~actment of 

the Constitutiop Act, 198213• The impact of this fundamental piece of Canadian 

legislation on private law and its administration is often veiled by the statement that 

134 

it does ·not apply to the acts and relations of, two private i1}dividuals.74 While this .. 
r 

statement based on Art. 32 of the Charter is certainly true and is even emphasized 
f 

by McIntyre J!s clear statement in, Do/phin Deliv y that !Udgments ar~_~~---

Courts and therefore neither aets of Parliament nor Government ~n--th-e m'eaning 

of s. 32 (1) of the CI!a[tet-76_,-it-~s--rwrmean-that- he impact of higher ranking 
- __ ~---------~~ .....-...- 1 

consitùtional rules can not touch the substantive common law which is, as ail laws" 

subject to the paramountcy provision of Art. 52 of the ConstitutioQ Act, 1982. What 
• 

~', this means is expressed in one of tie rare clear portions of McIntyre, J's judgment in 

( 

Do/phin Delivery: 

"[The answer to] the question whether the judiciary ought to apply and 
develep the principles of commoh law in a manner consistent with the 
fundamental values enshrined in the Constitution [ ... ] must be in the 
affirmative."76 . 

This will certainly have to lead to a reevaluation of man y ru les and 

, might have an important impact on the application;>f private law in Canada.17 
~ 

Private individuals can ~Pt out of tt.l application of the Charter by, 

structuring their relationships accordingly but if they do not and rely on the ,rules 

73 Schedule B' to Canada Act 1982 (U .K.), c. Il. . 

r 74 This is of course dirferent than t ights codes which, being on 
~ , the same levél -as normal la sare also binding on private' individuals \ 

' See the discussion and refer Dces in Peter W Hogg, Constitution al iaw 
QI Canacta (Toronto: Carswell, 1985) at 632 ff. . ; ~ 

~ ~~ .... ""' . , 

76 Supra, note 70. 

7& Id. at 603b. 
r-- . 

77 Cf. -e.8. a recent case which shows as an example how the Charter' is. dealt 
with in the ihterp,retation of commbn law in an action for consortium 
and section 15 (1) of the Char'ter, Shkwarshnik 11. Hansen (1984), 30 ., 

• C.C.L.T. 121. 34 Sask. R. 211, 12 C.R.R. (Q.B.) in interesting cqntrast 
with Perd;caris 11. Kuntz (1985), 45 Sask. R. 78 (Q.B.). 
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~ered by the common law. these ru les have to Illld will be applied in a way that 

corresponds and tries to further the values set out b;.sYe Charter. 
~ :;t' 

One of these values is laid down in rt. 1 S which provides that 

substantially the same situatioqs have to be treated equally. It might well be that this 

e part of the justification for the rule of stare decisis78 , but through 

hat are considered to be paramount, the reQuiremen.ts of clearness 
, 

have been greatly enhanced.79 

Predictability and consistency, apart from furthering the acceptaRce of . , 

a legal system, also reduce costly and lengthy procedures. [ would go so far- as to say 

135 

that only a predictable -Iegal system can fulf!ll the task of laying down what law is' 
a 

designed to do. If both parties know what the detsion will be, they are less prone. to 

take legal action (or so the theory goe580). l ' .. • 
These i~eas force us to test the result found in one area and in one 

group of cases against the results and the treatment of other cases that involve the 
:: . 

same sets of values and in(rests. Not only) the same facts have to be decided in the 

same way, which is what t~theOry of stare dec;s;s sets out, but also paranel i.~. 
comparable faet patterns have to be decided similarly. 

78 Cf. with respect to the development and the justification of the rule, 
William Holdsworth, A History 01 English Law vol XII (London: 
Methuen, 1938) at 146 ff and in particular with respect to 
foreseeability at 159. 

, ' . 

~
79 P rallel development started in Germany after the enactment of the 

- Grundgesetz. It began an infiltaration of its hurnan rights articles into 
private law, especially into general clauses such as' s. 242 BGB. 6 

-
80 In a.sfStem which, like the common law, refuses to include in the damage 

award or otherwise compensate for the full costs incurred by the 
action (lawyer's fees etc.), this statement might not be entirely true 
because Iitigation also serves as an intimidation device' to force a 
compromise. Cf. on the situation in general, recently John. Leubsdorf, 
"Recovering Attorney Fees as Damages" 3& Rijtgers L. Rev. 439 (1986) 
who (feals with the American situation and sorne comparative aspects, 
He also stresses the faet that the focus is in fact not on' what the 
plaintiff lost but what the defendant has to pay, quite a departure 
from the principle of compensation indee<.f. 

( 
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4.3.2. Comparability of "New rOr Old" Situations with th ose of Unsolicited Benefits 

On this background, however, we can only derive an argument for 'the 
, 1 

treat~ent of one group of cases from a solution lound in another area of law if the 

areas involve génerally the same issues. Law, and in particular the adjudication of 

law, is a process of discoveringQthe countervailing rights, duties and - interests, 

working out the parties' interests, values and beliefs and those of society and 

deciding the extent to which they appertain to two individuals. Analogies, as weIl as 

inconsistencies, can only be worked out in cases that are similar in terms of the 

interests involved. 
l 

To my mind, the interests in the new for old cases and ·in those 

involving unsolicited 'benefits, as represented by the arguments adduced by the 

parties, are quite comparable. 

Compare our faet pattern stated at the b.eginning of this chapter and 

dealing with the burning of the barn with the following: 

Hypotbetical Case 2 
in which D? is a persan who, without consent and kIiQwledge, (without 
contractual tles) repaired the barn knowing that il was not his. 

The party benefited (A) will in both cases argue that he has an 

interest not to be forced to invest in a barn against his will. He might further as~ert 

the view that the bar~ might objeetively be better _ than before. Therefore, 

eC~)Qomically it might well be more valuable, but for him (that is the subjective 
, . 

view) it is and was just a barn. Ali he wanted, or 50 his answer rnight be, was a 

place to store his old tools and for tbis purpose the building would not have to be , 

nice, staunch or new. The last thing that he intended to do was to seIl his land 
- ' 

,cause he was convinced that it wolild rise in value within the next 30 years L 

although there is presently no sign of such future increase. 

:ro sum uP. the interests involved are: ! 

( 

1 
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- freedom to decide when and where to invest money;~ 
- freedom to ch'oose the people one is indebted to;'1 
- freedom to determine autonomously what is good for oneself; 

, - freedom to be free, from benefits or 50 called ~enefits that are conferred by third 
persons, much as in cases of gifts. \ 

On the other hand Dl as weil as O2 will argue that of course they 
o 

interfered with the things of A without being asked but this is not enough to 

outweigh their interests, namely: 

- the interest not to allow atlyone to keep a benefit that he (0) has paid for. 

In both cases this latter contention ,is the classical unjus.t enrichment . 
argument. Assets and value flow from ODe party to the other without the lattèr 

having a right to olaim the benefit ln the first place. Muc~ as Olargues that the 

claim in damages can not constitute the justification for allowing A' to keep the 

benefit, O2 argues that the mere fact that he conferred a benefit without A's 

consent is not. enough to deprive him of the money invested by cutting off the 

remedy to recover the benefit. 

The pieceding discussion was designed to determine the comparability 
( , 

of the two situtations. In my mind the. interests invol,ved are, at least in the cases in 

which the intermeddler knew that he h~d no, right to act, s4jkilar that the result in 

law should be the same. 

/ 
81 This may not be an argument in common law since in the Dew for old 

cases an indebtedness is not created because the bene fit is' subtracted 
from the award. In German taw, on the other hand, this is obviously 
~n issue in the case of s. 249 subs. l, in wbich the wrongdoer has to 

, carry out the repairs or have the lhing repaired. Tbe benefit is then 
accounted for by a cross payment in much the same wayas in normal 
unjust enrichment cases. 

r 
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4.3.3. TreatmSnt of the Unsolicited HelDer 

4.1.3.1. Common law 

ln the famous F.alcke case82• it was laid down as a general principle 

. fJ that improvements on someone else's' property are legally irrel~vant and do not as of 

: 

themselves create any rights or ·obligations. 

Bowen L.J. was Quite clear on that point 

"The 'general princip le is, beyond aIl Question, that work and labour do ne or 
money expended by one man to preserve or benent the property of another 
do not according to English law create any lien upon the pro pert y saved or 
benefited, nor, even if'fstanding alone, create any obligation to repay .the 
eXl?enditure"83 

And he continues: 

"Liabilities are not to be forced upon people behind their backs any mor" 
tha~ou can·confer a benefit upon a _man against his will."84 

Strangely enough, most legal systems seem to agree on the second part 

of the last sentence. For example, in the case of gifts man y -require a çontract which 

provides the donee's aCQuiescence. We do no~ automatically presume the consent of 

82 Falcke v. Scottish Imperial Insurance Co. (1886), 34 Ch.D. 234. See for a 
treatment of the issues and further references: 

in the V.K.: Robert Goff and Gareth Jones, The Law of Restitution, 

2nd ed. (London: Sweet and Maxwell, 1978), chapter 15 and 16, p. 263 ff; 

in' Canada: George B. Klippert, Unjust Enrichment (Toronto: 

Butterworth, )983) at 107 ff. and J.E. Bickenbach, "Unsolicited Benefits" 1981 

.. 
U.W.O.L.Rev.203. 

in the US: George E. Palmer, The Law 01 Restitution, (Boston: Little, (, Brown. 1978) para. 10. 

83 Id., at 248. 
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139 . 
\S the donee.8s But this una~mity does not apply ta the (irst part of the above 

statement at aIl. Eve~ under commbn 'law, which is qJe orth~QOx a~d strict in not 

having a general theory of llegotiorum gestio86 and for a long time had, none of 

• 

, . 

/ 

unjust enrichment87, the general application of the principle that "liabilities are not 
\ 

ta be forced upono people behind theïr ba~ks" is doubtful. We do find, however, in 

quite a number of instances a well-estabu'shed trac;tition of recompensing helpers, as 1 
" -...... , 

want to caU thèm, by stripping them of the stigma ,f being "intermeddlers" and 

"officious"'; There ïs nonetheless a long line bf cases which, based on different 

grounds and on, different fact patterns, treated intermedcÙers less generously:BB 

The solution of the problem hinges on the reconciliation of a set of 

cOIXlpeting principles89 and on answers to the following questions: 

a) how does one determine what a benefit is; 
, \ 

86 Cf. ss. 516 to 534 BGB - although sorne special rwes are ta be found that " 
can ,be accounted for on the basis ,that the donee is not to be protected 

~ too strictly because he l-i.s after all not losing anything and is not 
subject to any obligation. 

86, Although some writers try ta make us bélieve, that this is. entirely civilian, 
common law jurisdictions know qu~te a few, institutions that resemble 
if closely, for example quantum4l'meruit, agency of necessity, in 
Admirait}' tb,e law of salvage, or even the general avarage. With their 
enactment in statutes these principles do not necessarily cense ta be 
part of common law. 

~ ~ 

81 1 am WeIl aware that restitution exists and that unjust enrichment is a term .. 
used in doctrine as weIl as by the courts to denote an' independent 
basis of iiability; cf. Fibrosa Spolka Akcyjlla v. Fairbaim Lawson 
Combe Harbour Ltd., (1943) A.C. 33 (H.L.), and in Canada in Il 
situtation that is quite close to negotiorum gestio, Deglman v. Guaranty 

~ . 
Trust Co. 01 Canada, [1954] S.C.R. 725.' , 

88 Brook's Wharl and Bull Wharf. Lld. v. Goodman Brothers, [1937J 1 K.B. 
534 and see J.D. McCamus, '"The Self-Serving Intermeddler and the 

, ~ Law of Restitution" (1976), 16 Osgoode Hall Law J. 515 for the law 
up to 1976. 

89 Cf. Bickenbach, supra, note 52 looks at these issues in the context of the 
related problem of unsQIicited bene(its and John Dawson, "The Self
Serving Intermeddler" (1974), 87 Harv. L. Rev. 1409 and John D. 
McCamus supra, note 88. 
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b) does one recognize the freedom to determine how, when and where to 
invest ?ne's money; 

c) How does one deal<with the issue of unjust enrichment? 

The answer to tHe flrst question hinges on the issue of how subjective 

we' can or are prepared to be. It is closely linked to c) because it determines the 

factor of "enrichment", leaving only the issue of justification to be decided . 
. 

An oft-cHed, passage on the point reads: 

"One cleans another's shoes. What can the other do but put them on?"90 

It makes no difference whethet the owner was sloppy or clean, a 

banker or a miner. Qf course, one is incÏined to say; "Too bad for the cleaner.~ Ooes 

he not also have to take his counterpart as he found him? 1 do not quite se~ what 

would be so "uncivilized"Ql about a tegal system that treated such a case in this 

manner. 

4.3.3.2. German law 

'... . ,"" ---1 
In Gertnan law,' the law of quasi-6o'rttract de ais with the uns~hcited 

c 

helper'in quite a detailed ,way. As lex specialis, we find primary obligations arisittg 
, ~ ~ 

out of the relationship that the possessor who improved the thing has against the 

own.; (s. 926 (f. in 'partieulac s. 994. B~~). The .. prevent the ~ ,ide p~ssessor 
from claiming more than ~ecessary" expenses. In the same way, ss. '677 ff regulate 

the "management without mandate" (GeschIJ/ts/ührung ohne Au/trag), which is the 

German transla,tion of negotiorum geslio used in the BOB. 

Both these sets of provisions lever out the generat law of unjust 

enrichment. leaving us with. the .problem of interpreting what the factual 

90 Pollock, C.B. in Tay/or v. Laird (1856), 25 L.J.Ex. 329 at 332. -. 
!JI Bickenbach. supra, note 52 at 210 at the end and 211 at the beginning . 

. . 
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• ,prerequisites arè which 'lead to ,the operation of the provi~n and which pArt of the . , 
law of unju"St enrichmçnt it refers to.Q2 

, . " 

The ter~ "~enefit", as much ~ the term "damage" or "loss", is not at 

aU ont~ological, i.e. not u;:eality outside the law, Although most lawyers feel Uneasy 

J about 77' and flee to economic analyses that permit them ta retreat '10 the, 

comforting illusion of mathe~atically d~terminable res~1ts, ~uch an approach does" 

141 

. Qat belong ta the field ,of Iaw but rather to the field of science. The issue is further 

compficated by the fact that the term "benefit", like many legal terms, has a "pormal" ' 

or "natural" use. It has Il: core of meaning shared by everYbody. White everybody 
• li 

agrees that smashing another's window c~eates a loss for the owner, and the receipt . " 

of $ 500 a gain, positions are not as clear eut for borderline cases. Even the question 

~f how much of a 105S the ~mashed window is becomes a major problem of" 

evaluation. Is the 10ss the priee of a new window or the loss in value of the bouse? 

'1 t 
This straightforward and somewhat. mundane example permits us to 'evaluate and 

compare and then decide which policy is ta be pursued. 

The determination of which of the two persons should be preferred 

" by being the subjeet of the initial focus, is elaborately shawn in the German law of 

unjust enrichment and in the Iaw of management without mandate. It elearly reveals 

its bias for the enriched party. who> does not know that he has no legal right to keep , 

the benefit. If the enrichment has fallen away, or has been s\lbsequently erased, then 

there is no duty to disgorge any benefits. This is not the only feature of the law 

which cot:ntrates direetly on the persan who seems more' worth; of protection. The' 
r ' 

perso~ who could not know that he was enriche,dois undoubtedly, at least if we adopt 

-the priorities given by German law, more worthy of protection than the one who, 
"l, 

c;used the enrichment after it is erased without remains. 

D2 Lorenz in Staudinger, supra, note 62 s. 81"2 BGB pteHminary note 25 . 

" 

, , 

\ 

'J 



( 

Q 

c' 

o • 

" On the other hand, the yerman law, 'as ao ail civil 'Iaw systems, 

p'rovides for remedies for a helper who could bona fide think that what he did was 

in the interest pf a th~rd person. The foregoing is a cleàr evaluation contained in the 

German BGB. The subjective situation is made the rneasure of the award. The ide a 
'. 

,also surfaces in other provisions of the~~de., ~or example improvements to things 

(land and chattels) are subject to the special rules found in ss. 985 ff and sorne cases 

ârè covered by ,the general rules of ss. 812 ff de~ling with unjust enrichfent. In 
( 

Quebec, Art. 1043 ff C.e., and in particular Art. 1046 C.e., provide a more 

rudimentary regulation since they require that the business has to have been. "bien . . 
'~"~inistr<~S. T~is is similar to the 'requirement of success .; maritime salvage law 

'-. 
which ~urn' has cIvil law roots.94 Additional rules ar& found in the parts of the 

". 
<. ",-,-...,.-

BGB 'dealing with the relationship between owners and the different forms of 

(bona/mala lide) possessors. 

Withour goibg into details, it suffices to state that traditionally, 

German law and ail other civillaw,systems allow the mllnag~r of someon:'s trf~irs to 
" 

recour> at lel!St expenses. 
. . 

The example with the cleaned shoe is not so~ved by merely stressing 
. 

thât there is no choice for the owrier. Civil law systems generally adopt an attitude 
~ p 

favourable to the intermeddler and allow the recouping of money for a bene fit 

which is objectively held to be usefuL_ 

, ' 

.. 
o 

N "He whose business has been weIl man,ged is bound [u.] to inde,mnify [00']'" 

N Cf. Reginald G. Marsden, The Law 01 Collision al Sea, il th ed . .,..Kenneth 
C. McGuffie (London: Stevens, 1961, pocket 'supplement 1973) at 522 
ff. 
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Differences in Basic Legal TraditiOns , 

. , 
/ 

Ant analysis of, the situation of the Intermeddler revoals that, \ 
traditionally. the pe.:son who intervened 'in another'! àf(air was shown' more hostility '. l , 

" bY common law than by civil law. 

Following and developing rern"edies offer~d by Roman law, ail civil 

)aw coootries traditionally retained or adopted, in one Corm or another, the' idea that . . 
'someone who. wi~hout havini received a request, managed the affairs of 'BRother 

" should, if he reasonably thought that his actions )Vere in the interest of th~ --
"principal'\ have a ri~ht to do so and in addition be entitled to compensation for his :, 

effort. In .. most cases this boils down to compensation for his expenses. This ide a of 

negotiorum gestio96 seems to be so deeply rooted in the minds of people living in this . . 

tradition that in certain caSes, the sense of co mm unit y goes 50 Jar as to impose an 
1 

J .. 

'Obligation on everybody to help in. cases of emergency. This "dut y to intermeddle".,js . ",,- ) . "") 

often enforced through criminal sanctions.QG , , 
• Q 

In common law, however. Bowen L.J's. words, cited above in the 

Falcke case,97 were always taken Quite seriously. Occasional attempts to help the 
À ' \ 

,~6 This terro will be retained because it is most widely used although the term 
negolia gesta _ is usèd in 0.3. S; C.2, 1.8' sometimes it is negot;Qm 
geslum; cf. a genera! description in Max Kaser, Das RlJmische 
Pr;valrecht. Ers/er AbschnÎtt (MOnchen: C.H. Beek, 1971) p. 586 ff, 

96 This is the case in Germany. see 330c StGB (Strafgesetzbuch - Cri~inal 
Code). See for a Quite superficial analysis which is restricted to the 
cases of saving someone's life. which are dealt with diffferently even' 
in common law, John P. Dawson, "Rewards for the- Rescue of Human 
Life" in XXlh Century Comparative and Conlliets pl Law, Legal 
Essays in Honor of Hessel E. Yntema, (J~yden:' A.W, Sythoff, 196J), 
142. 

~7 Supra, note~84. 
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intermeddler in certain éircul!)stances, sueh as in the rare cases of agency of 

necessity08, can be observed. 

In thes~ cases o.f agency of necessity, a preexisting relationship 

(originally one of master of the ship and her owner) is expanded to enable someone 

to act as an agent Jn cases of emergency. Originall'y restricted to the carriage of 

goads by sea, where the agent ~ was able to recoup reasonable expenses99
, the 

doctrine crossed the boundaries and became one gen~raIly applicable in common 

law. IOO 

Although it is very much akin to negotiorum gestlO and serves to close 
" 

a gap in the system between contraet and tort, the ambit of its application as weIl as 

the constrQction of the rights involved are quite different. The preexisting 
t • 

relationship that is required cornes very close to a mandatory ru le of interpretation of 

an existing agêney relationship, a kind of prima facie rule that an agent in cases of 

emergency will generally 1>e allowed to go further th an his agency expressly or 

impliedly permits h~m normally to do, in a way that i~ legally binding for his 

principal.- The regal basis wou,ld then still be consensual as is expressed by Atkin L.J. 

in Po/and v. John Parr & Sons: 

144 

"[ ... ] a servant May he impliedly authorized in an emergency to do an açt 
different in kind from the class of acts~hich he is expressly authorized to ' 
do" (emphasis added)dOl -

1 

08, Waltër B. Williston, "Agency of Necessity" (1945), 22 Can: Bar. Rev. 492. 

00 TeJ/ey v. British Trade Corporation (1922), 10 Lloyd's R~p. 678, Pollock, 
B. in Great Northern Railway v. Swaflield, (1874) L.R. 9 Ex 132. 

100 Scrutton, L.J. in Jebara li. Ottoman Bank, [1927~ 2 K.B. 254, Sachs v. . 
Miklos, [1948] 2 K.B. 23. 

~ 

101 Po/and v. John Parr cl Sons, [1927] 1 K.B. 236~ 244 although it caD be 
argued that this qualification is -the result and effect of the fear 

, expressed by Scrutton, L.J. in the Ottman case, supra, Bote 100 at 270 
that the principles might be applied beyond the limits. 
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In this case, an. employee on his way home thouglU that a boy wanted 

to steal from his employer's wagon which was laden with sugar bags. 'The employée 

gave the boy a blow with his hand. The boy feU and was injured'by the wheel of the 

wagon, This is arguably Quite a different situation "from the ones in, which the 

agency of necessity was originally used. Here it was used to sQift the burden for 

wrongful acts committed in connection with employment and for the benefit of the 

employer, 

It is still difficult, if not impossible, to apply this argument in cases 
~ 

of interventions of strangers, This shows that the actual reason for the compensation 

is still to be found in the relationship that was already established between the agent 

, .' 
and the principal before the act occurred. 

, 
~n Quite a similar way, the law of salvage, although expanded on by 

the courts weil beyond the scope it originally had, does not find general application 

" in common law outside the jurisdiction of the Admiralty courts,102 

The general aversion against granting remuneration in instances of 

third party intervention, as spelled out in Falcke's case, is therefore prevalent in 

common law, lOS 

Clearly, common Jaw is not willing to impose the inconveniences of 

recompense,IO. It thereby reveals a strong bias for the freedom to choose how and 

where to spend money and the freedom to choose ,the persons to whom one i5 

indebted. This choice in favour of freedom is accompanied qui te" consistently by the 
~ 

recognition that it discourages the helping stranger from intervening or 

"intermeddling". The emphasis is on minding one's own
r 

business'and this ois clearly 

, ' 

102 Goff and Jones supra: note 82 at 269 in particular footnote 54. 
\ 

103 In the United States those jurisdictions which follo~ the Restatement of 
Restituti,on s. 117 have overcome this view . 

104 Goff and Jone's supra, note 82 at 270. 0 
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another policy deeision behind the law. This decision can be linked to a traditionally , 

more absolute protection of pro pert y as the basis of economic Creedom in common 

, '1 
law. 

ri, C 

The fOre8~rig ide a can be traced through common lawas easilyas the 

attempt ta encourage help and a sense of community -is app~nt in German law as 

weIl as in the civil law of môst western societies. The mos{}extreme example is a ~ , . . 

d.l!n to help a stranger in distress. This dut y is enacted in s. 323 c (forme~ly s. 330'3) 
) 

of the German penal code (Strafgesetzbuch) which reads: 

Paragraph 323c StGD Unterlassene Hnfeleistung 
Wer be; Unglücksftillen oder gemeiner Gefahr oder Not nicht Hi/fe leistet. 
obwohl dies erforderlich und ihm den Umsttillden nach zuzumuten. 
insbesondere ohne erhebliche eigene Gefahr, und ohne Verletzung anderer 
wichtiger Pflichten miJglich ist; wird mit Freiheitsstrafe bis zu einem Jahr 
oder mit Geldstrafe beslraft.lOS 

_0 

[Section 323c Penal Code Omission to offer help 
Whoever, in a case of an accident or a general emergency or danger, does not 
render help, although this was required and reasonably to be expected of 

cl\ him, in particular when to do sa would not place him in any considerable 
danger and is possible without neglecting other important duties, is 
punis hable with up to one year in jail or with a fine.] 

Any equivalent ru le to that cited above is absent Crom the common 

law and from the Can~dian Cri minaI Code.106 (} 

T~e Province oC Quebec can be cited in. support of my suggestion 
. 

concerning the differences in legal, culture. ]Jndoubtedly a civil law jurisdiction. at 

least in the area of private law, Article 2 'of the Ch des Droits et libertés de la 

personne of Quebec con tains the precise that is missing in commo~ law 

Canada: 

"Tout lire humain' dont la vie est en péril a droit au se rs. Toute personne 
doit porter secours à celui dont' la vie est en péril. pers nellement ou en 
obtenlll1t du secours .• en lui apportant l'aide physique nécessa' e et immédiate. 

105 Cf. in English Dawson, -supra, Dote 96. In German see, Eduard Dreher 
and Herbert TrOndle, Slrafgeselzbuch und Nebengesetze" 40th ed. 
(München: C.H. Beek, 1981) s. 323c StGB para IfC. 

106 Donoghue v. SI!1l,ensoll, [1932] A.C. sd! (H.L.). f 

l 1 



-, d.) 

1 , 

o 

, . 

à moins d'un risque pour elle 
raisonnable ... 107 

.... Only in extreme cases in 

\ '8r/~ .. ).. · o~.~ ti.,. 0JtrJUf' aut .. motil 

which health or life are endangered does 
"''l'l 

common law start to be more lenient ana permit compensation for third parties who 

have intervened: Goff and Jones108 suggest that under these circumstances, we 

should follow the civil law rule which allows recovery,lven if the inter,vention was 
• 

w,ithout success. This vigw w~ in fact taken by the Manitoba Court of Appeal in 

Mathis~ s,,:i1ey109, in which the estate ~f a deceas,ed w~o had committed suicide 

was 4 required to compensate a doctor for his unsuccessful' attempts to rescue the 

deceased. Their adoption of a ciyil law principle goes so far that they even folJow 

Ulpian in D. 3.5.4 (nisi donandi anima /ideiussit [unless he intended to make a gift 

(of his services)]) in that the onus of proof o~e inte~t of gratuitouSnejS 's placed 

on the "principal". " 
1 

\ 0 

.al 

Although there are sorne rare and singular cases in which common law 
t 

courts have tried to help the "intermeddler" in a way analogous to civil law, there is 
~ ~ 

no general movement to d1art from F a/cke's case. Goff and Jo~es may regret this 
, ' 

"situation 110 but th" fact remains, 'as they admit, that' no such doctrine is on the 

verge of developing. 

107 L.~.Q., chap. C-12; 1978, chap. 7; 1978, chap 63; 1980, chap. 11 et 39; 
1982, chap 17 et 61. This provision can lead to quite interesting 
results in that it May change the uniformity aimed at in cri minai law 
if the interpretation given by the Court of Appea) of Quebec to the 
term "law" in art. 202(2) C.Cr. in SI-Germain v. R., [1976} C.A. 18S 
(Que.C.A.) is followed. ' , 

108 S.upra, note'J82 at 272 f .. 
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109 r (1932), 40 Man. R. 247, [1932] 2 D.L.R. 787. f. So/d'ers' Memorial· 
.Hospital v, San/ord, [1934] 2 D.L.R. 334 (N.S. .A.). 

110 Supr~, note 82 at 278 and 279. ) 
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4.4. Conclusion 

In concluding this chapter whic~ dealt with the \ differences in 

treatment of the deduc~ions for "new for old", it )ubmitted that this difference can 

~ attributed to different basic evaluations ~iorities in the two legal systems. 

The difference we wi!nessed in the treatment of the "intermeddler" and of the "new 

for old" problem are actually two sides of the same coin. 

The evaluation of different interests and -the giving of priority to one 

or the other is part of a lagal tradition. Legal tradition is to my mind heavily 

underestimated as the reason for differences in legal systems. What is meant by the 
o • 

term "Iegai tradition" is a shared set of basically common priorities and intuitive 

solutions in the relevant circles. These circles consist mainly, but not exclusively, of 

lawyers. In are as which are more loaded with moral or ethical content such as family 
. 
law, divorce law, cri minaI law and probably constitutional law, this is much more 

t 

obvious. 1 think, however, that even in areas which at first glance appear quite 

"objective" or value neutral, legal tradition has an ex~ÇJlSive, although p,robably often 

subconscious, impact on our thinking. ~ 
This impact surfaces in the cases presented in the last two chapters 

. 
and accounts for the different toads taken by the judicial'Y. The differences in bias 

and the emphasizing of opposing aspects in the area of the iIÏtermeddler are part of 
\ 

this legal tradition. A consistent application of the bias will and should logically lead o Q , 

to similar results on the new for old leve\ 

, The d~fferent concept of f~dom prevalent in the 
-

common law 

resulted not only in differences readily observa in the treatment of property by 

the constitutional law of common law countri " but also inevitably leads to 

differences in the treatment of that sarne conc~pt in the domain of private law. Sorne 

of the aspects of this treatment were discussed above. Consistency ~f evaluation in 
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accordance with the prevailing legal tradition 1s probably generall)' what turns a set 

of rules into a le gal system or a legal order. In that respect. the differences seem 

149 

understandable and even inevitable. \. 

The new for old and the intermeddler cases involve the sa me clashing If 

" intérests. What we saw in chapter 3 and 4 is in fact the expression of the fact that in , 
.~ 

,-; ,\ 

both systems, values are applied consistently, this consistency being, as 1 have said 

before, the cornerstone of a notion of justice. 

Comparative ." la~ is a tool enabling us to detect such links and 

traditions and to empirically test the validity of the connections found, 

If we accept this view we will also have to accept that chanps in the 

legal tradition, judicially triggered or generated by changes in the value system as 

determined by the legislature and the convictions of society, can and should lead' to 

the change of all the ar:eas connected by the relevant set of evaluations, ln our case 

this could mean 'that a change: (in the law of the "intermeddler" would have ',' . . . 
repercussions on the treatrilentb't the new for old problem. A c~e in the concept 

of priva te law freedom through ;~e development of the remedy t restitution or a 

mechanism ~imi1ar to negoliorum geslio would, in the process of becoming part af 

the legal culture and tràdJtion of common law, eventually exert pressure for changes 
\ )~ 1~1 

in the treatment of the new for ohl problem. 
.. /~ "--r-, 
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5. ChaDter ~: Conclusion 

\ In preparing a comparative study we inevitably come to Il point where 
.1' 

we question ourselves about the reasons for the exercise and the method wc are 

using., Therefore, instead of repeating the summaries already given. Jet me devote the 

~onClus~on to sorne remarks concern~g the comparative method.· 
, 

The classic use /Of comparative law and probably the one thnt gave 

rise to a more widespread interest in other legal systems ~as legi~lative comparative 

Iaw. 'The ide a of using examples given by other 1egai systems for the ennctment of 
1 

one!s own legislation is illustrated and reflected by names like the "Revue de Droit 

International et de Lég;Ûation Comparé" in Belgium, FoeIix's "Revue étrangère de 

législation" or "Société de légjslation\ comparée".1 

It is hard to rid ourse Ives from the impression that this use of 

comparative law comes quite close to the public acknowledgement of one's own lack 
, 

of .imagination. Still, we can probably acknowledge that it at least facilita tes the 
, 

finding of new and unusual solutions and that it is a normal reaction ta the Cact that 
r 

tegal research has as a resuit of its nature and of its object very Httle opportunit.y for 

- ,clinical testing or empiric~ research by way of experim~nt5. This woul~ still Dot 
, 

justify the use of the comparative method in a purely academic envirooment without • . ' 
a view to the enactment of new laW5. ' 

What then is the use of comparative law? 

In German, Hie term comparative law is "Rechtsvergleichung". This 
~ \ 

meaos "comparison of laws" - and, therefore denotes more a method or action than a 

discipline. or branch of Iaw'. The expression "comparative Iaw", on ,the other hand . ' 
.~ 

suggests tbat we are dealing with a discipline or fjeld of law much like 

1 This list is not exhaustive cf. also tbe "Office de législation étrangère et de 
droit internationàl" which was founded in 1867 in ·Paris. 
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administrative law, private I~f:0 labour law to name a ,f~w which are ail weil 

defined by the subject ~atter volved.2 

... 
. 1 may be i~fluenced by my German lega) upbringing, b~t the 

conclusjon 1 draw from the foregoing chapters is that thè concept of comparative law 

as e~pressed in the ter~mparative law is actually a misnomer. 

Once we agree to reject a naturalist view that there is law o~ there 

which May be found by a comparative extrapolation of existing legal orders, we end 
, , 

up in a vacuum. It would then app~ar that the comparing of laws is superficial or at 

best aeade'mic, in the sense that it is not done with a view to achieve a further 

objective. 
~ 

1 tend to believe that this is what German comparative law, and 

maybe less obviously the discipline at large, has been suffering from for Quite sorne 

tinie and more extremely so in the last years. Although the interest in other le gal 

151 

systems is rising and the number of publications with a comparative content is .. · 

increasing it seems that most of, them satisfy, themselves with an "accountant's 

approach" towards comparative law. The attitude is the one Of collectors of rare· 

species of butterflies who are more concerned about the size of their collection than 

about studying the animaIs while in their natural environment. Many comparative 

law institut~~' turn out huge compilations' containing quite superficial overviews of 

tiny areas of law as weil as of the law in' general. The development of a coherent 
1 

overview (or "Zusammensc~au"). too often degenèrates into a bird's eye vie~ of the 

legal,m,ap, often because ,the writer i~ not aequainted enough with or willing to dive 

into the legal systems and institutions compiled by others which he is supposed to 

compare. Much like butterflies, the legal systems' in the compilations seem safely 

stored under glass tu~ked away with a pin through their hearts. 

1 The idea behind the German term is also expressed by the name' chosen for 
"L'Association Ql;4ébecoise. pour l'élude comP4ra1ive du droit" • 

, ' 

-, 

1 



() 

o 
:f 

• 

l'art. 

( 

1 believe this is not~ing more than complacent, self -centered l'art pour 

There must be an underfying purpose to justify the' writing on a 
~ 

su~ject as weil as the use of a met~od. The exercise of writing might be an end in 

itself (for example to aCQuire an academic degree) but other than in the se înstances, 

in my view there is only one other purpose which justifies the comparative method. 

This justification is the teaching of law. 
. 

As a pedagogical device which includes the use of the method in 

order to facilitate the discussion of problematic parts in a legal system, comparative 

law has its place. As a matter of fact, it has al ways been used for this purpose. 

Arguments de Lege ferenda, constantly used in legal writing as weil as in the 

classrooms, is only another guise for a comparative analysis. If we substitute. the 
. 

foreign,law with the solution found de Lege ferenda, we have the paradigm of a 

comparati\;'e argument. 
, 

\ ' 

This study and its use of the comparative method should be 

understood against this background. U is hoped that this comparison has helped both 
, ' 

author and reader t~ lear~ about conn.e~ns we subconsciously plake, but do not 

account for consciously .. lt was not intende4 to' evaluate the quaIity of solutions 
.. 

offered by either le gal syttem. Comparative law was therefore understood 

'pedagogical device than as a legal discipline. 

more as a 

1 therefore find it a~opriate that this thesis be submitted to an 

15~ 

Institute which was originally designed to be the "midwife" for a Canadian National e. 

Program in _law, a program ~hich ,was also cre3'ed ta fu~er comparative Jaw ~s II-

,b 

teaching method in a jurisdiction so marked ,by often inadvertent and unconscious 

undercurrents from different dirèctions. 
,. 

" ' 


