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1. 

Fisheries Thesis Douglas ». Johnston 

A JURIDICAL APPROACH TO THE PROBLEMS OF THE 
WORLD FISHERIES 

Scope of the Thesis 

The purpose of this thesis is to assess the prevailing 

climate of legal thought on matters relating to fishing on 

the seas. This will be done by making a preliminary and 

brier survey of the legal concepts which have clarified or 

darkened the understanding of international fishery problems; 

by studying the development of state practices through 

selected case histories in the field of fishery disputes; 

and by a more detailed analysis of some international 

fishery agreements in recent times to determine the likeliest 

course of action for the future. 

Before embarking upon this venture, the writer has 

thought it useful to take into account several non-legal 

factors, which are so important as to be considered as 

"living-law" norms in this particular field of jurisprudence. 

An attempt will be made to justify this assertion by show1ng 

tbat only by constant reference to the norms established by 

the humanitarian, the biologist, the social scientist and 

the statesman, oan the legislators and lawyers of inter­

national society hope to frame a dependable and comprehensive 

system of government and law within the field of fisheries. 
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Accordingly, consideration of the legal factors which 

form the proper subject-matter of this thesis is preceded 

by a layman's simplified treatment of the approaches of the 

universally-minded humanitarian; of the zoologist and marine 

eoologist; of the social scientist; and of the stateaman 

reflecting national interesta. 



Introduction to the World Fisheries 

Chapter 1: The Humanitarian's Approaoh 

("The bungry sheep look up and are not 
fed" - Lyoidas, Milton) 

3. 

Man lives by grace of the sun, source of all energy 

and of all natural bounties. To improve his condition on 

earth he bas learned to release the trapped energies around 

him, to unearth the minerals, to harness the forees of 

power, and to hunt and cultivate the natural foods. 

Hitherto these bave come mainly from the land, yielding 

itself gradually to the advanoes of science but promising 

lesa as its limitations were revealed. Now more than ever 

man's attention bas been directed to the sea, to the shallow 

shores and sounding oceans whicb oover more than three­

fifths of the earth 1s surface. 

The minerals wrought from the land oannot be renewed; 

the ooal aeams, the oil fields and natural gas deposits are 

finite and beeome lesa economie to exploit as they are tapped; 

and, more immediate still, the available natural food sup­

plies are dwindling in proportion to a rapidly expànding 

world population. Today there are 2,750 million mouths to 

be fed; at the present rate of inerease there will be 3 1 750 

million in twenty years. It is this last problem, the pro­

curance of future food supplies, that presses most urgently. 
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Sir John Boyd Orr, former head of the Food and Agriculture 

Organisation of the United Nations, put the matter simply: 

"The rising tide of population and the falling reservoir 

of food resourees eonstitute ••• the greatest issue 

faeing mankind today. There will be no peaee in the 

world as long as half of the people surfer from hunger 

and poverty, knowing that food in abundanoe is entire}J 

possible." 

This sober refleetion is borne out by recent scientific 

inquiries undertaken by the F.A.O. These have shown that the 

world consumption of meat at 50 million tons per annum is 

far from enough, on a per capita basis, to secure the mini­

mum protein requirements for the world 1 s populations; with 

distribution as it is, two-thirds of our fellow beings are 

underfed. To attain these minimum per eapita requirements 

in 1960 it would be necessary to inorease meat production 

by almost 40 million tons. Yet 90% of the world 1 s potential 

food material is in the sea. At present only one-tenth of 

the world 1 s flesh foods is actually obtained from the sea. 

Out of 20,000 species of seafish no more than fifty contri­

bute to the world catch. Even in the greatest fish-eating 

countries bundreds of species of sea-life, constituting a 

highly concentrated protein diet and admirably'suited for 

starving bodies, are being rejected as waste, unacoeptable 

to the dining tables of the world. An understanding of the 
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fmplieations of this wastage gives a more literal foree to 

the proverb, "all is fish that eometh to net". 

In 1949 the United Nations Seientifie Conference on 

the Conservation and Utilization of Resources agreed that 

the fisheries of the world can be greatly expanded, even 

to the degree of 22~, by finding new fishing-grounds and 

exploiting further those grounds already used. At present 

98% of the world's oomDBreial fishing is carried on in the 

Northern Hemisphere, and most of this north of the Tropio 

of Cancer. Approximately 30% of the world 1s catch in marine 

(i.e. salt water) areas is oaught in the North East Atlantic 

region (inoluding the Baltio and North Seas); 28~ in the 

North west Pacifie, and 12% in the North West Atlantic. 

This is due to the heavy concentration of population around 

the northern waters and the eoonomio need for intense fishing 

effort, but it is also due to a eombination or many hydrographie 

factors, auch as temperature, ourrents, depths, and plankton 

distribution, that determine where fish will breed. For all 

these reasons, the North Sea most notieeably is an area 

whioh bas been fished close to its limit; exoept for herring, 

there was no inorease in the North Sea annual oateh between 

1913 and 1932. On the other band, many rich fishing-grounds, 

because of their remoteness or for lesa obvious reasons, have 

been almost entirely negleoted: north of Norway towards 

Spitsbergen and in Alaskan waters vast cod grounds await 
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their proper exploitation, and great shoals of tuna and 

pilchards off the ooasts of west Afrioa and South America 

have been left relatively undisturbed so far. The Arotio 

and Antarotio areas too will soon be ready for harvesting, 

and the development of profitable fisheries off the Indian 

sub-oontinent oan be expeoted in the near future. In the 

meantime the limiting factors in most of these areas will 

be economie rather than physical. 

The development of fisheries outside the temperate 

zones oan be regarded as part of the New Industrial Revo­

lution, which since the end of the second World War bas 

sought to redress in some degree the universal balance of 

resources. The extension of the Old Industrial Revolution, 

linked as it was with machine progreas, depended on the avail­

ability of the fossil fuels. Industry became anchored to 

geologioal deposits. Wbere fuel was·cheap and readily ac­

cessible, factories created wealth, which oould pay for 

education, endow research and provide capital for the new 

industries springing up out of it. The rapid growth of 

technological civilisation in the Western world was given 

added impetus by the fact that nine-tenths of the world 1s 

known coal reserves and four-fifths of the world 1s oil 

reserves lie north of latitude ·20° N, just south of the 

Tropic of Cancer. But "Temperate Zone Man" was doubly 

blessed, because his natural foods too were more easily come 

by, both on land and sea. Until recent times the great bulk 



7. 

of commercial fishing bas been in shallow waters, over the 

continental shelves or slopes, which lend themselves more 

easily to exploitation by the accepted fisbing methods 

which fundamentally have changed but little since men first 

went down to the sea in ships. 

Outside the temperate zones of the earth, the so-called 

"underdeveloped" countries are too remote from ·the great 

geological deposits to share in a latter-day, fossil fuel 

industrial revolution, but, on the other band, two-thirds 

of the potential water-power in the world lies in these very 

regions which were by-passed by the Old lndustrial Revolution. 

It is on this water-power and on the harnessing of nuclear 

energy that the New Industrial Revolution will depend, for 

atomic reactors can be independant even of lines of communi-

·cation, since, once installed, the fuel supplies are negli­

gible. Tbus industries are being liberated from geology and 

geography. It is imperative too that as part of this hemis­

pheric development the under-fished regions outside the tem­

perate zones and beyond the more populous continental slopes 

sbould be rationally exploited for the benefit of all. 

For the humanitarian, then, fishery problems today are 

of cosmic significance; we are contending with "the buge army 

of the world's desires". But the enlightened development and 

regulation of the world 1 s fiSheries can only be attempted after 

universal consent is obtained. It remains to be considered 

to what extent auch consent is feasible in the near future. 



Chapter 2: The Biologist•s Approach 

(3 Fisherman - 'Master, I marvel how the fishes 
live in the sea•. 

1 Fisberman - "Wby, as men do aland.; tpe great 
ones eat up the little ones•. 

Pericles, Shakespeare.) 

8. 

For commercial purposes there are two broad classifi­

cations of fish, demersal and pelagie~ Bottoà;.,feeding or 

demersal species, which include the cod, haddock, bake, 

whi ting, bali but, plaice, sole, flounder, turbot, se a- bream, 

conger-eel, skate, shark, and dogfish, are caught predominantly 

by gear operating at or near the sea-bed, such as long linas 

or trawl nets. These fish live mainly in shallower waters 

where the sea-food, in the form of animal plankton and 

small fry of fish, is ne ar the euphotic zone .2 From this 

zone the organic remains are only partly decomposed in the 

short fall to the bottom, so tbat there is a perpetual and 

swift sea-cycle of fertilization. Beoause or this cycle these 

shallow sea-bed fisheries tend to be more statio•ary and con­

stant, wbich allows trawlers to work on a more or lesa year-

round schedule. 

The surface-feeding or pelagie species, including herring, 

sprat, pilchard, sardine, anchovy, menhaden, mackerel, tun~ 

and salmon>are found in both shallow and deep waters, but 

for economie reasons most of the commercial fishing, particularq 
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in the Northern Hemisphere, is done in the relatively 

shallow grounds, where the shoals are the most dense, by 

means of drift-net, purse sei8e net, trolled lines, and other 

gear adapted for work near the surface. Pelagie fish are 

generally more mobile and sorne species undertake lengthy 

seasonal migrations. Some feed on plankton, others are 

\ carnivorous. In deeper waters the sea-cycle of fertilization 

is more complex and more variable than on the shallower con­

tinental slopes. A constant renewal of phosphate, and there­

fore plankton, from the deep is necessary and this is accom­

plished by means of great currents, both horizontal and vertical, 

such as the Gulf Stream and the upwelling of waters off Africa 

and the western shores of South America. Strong upwellings 

occur where currents diverge or where, as off the West African 

shore, the constant off-shore winds push water from the land 

which bas ta be replaced from below, bringing with it the 

rich fertilizer of the deep waters. Upwellings and convection 

currents appear if the density of the surface water is in­

creased beyond that of the underlying strata, in regions where 

there are marked seasonal changes in temperature between winter 

and summer. The surface water cools to a point where the 

density becomes sufficient to cause it to sink and be replaced 

by an upward movement of lighter and nutrient-rich water from 

below. The mysterious shifting of the sea, consequently, 

makes the movements of pelagie fish more difficult to asses~. 
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Beoause of their seasonal appearanoe, the time for oatohing 

them in northern, col~ or temperate. waters is rather short 

and this introduces the economie diffioulty of maintaining the 

proper equipment in the cloaed season, with complications in 

the capital and labour markets. The tendency is either to 

fish over-intensively in season, or to pralong the season, 

by ranging far and wide in the quest, as the Japanese pelagie 

fishermen have done ·in the Pacifie Ocean for many years. The 

latter course involves the development of special techniques 

and methods, which will become more eoonomically feaaible 

with further improvements in refrigeration. 

Nothing, however, either on land or sea, is quite as simple 

as it sounds; and fish are no exception. The Norwegian haddock, 

or red-fisb, waa long assumed to be true to its demersal heri-

tage, but recent researoh has shown it to be a pelagie species. 

Sometimes too in certain regions demersal methods are found to 

be more successful in oatching pelagie fish; off the coast of 

Sootland,1br example, herring and maokerel are frequently 

caught by trawl-nets. 

~ There remains to be mentioned a third olass of fish of 

commercial signifioanoe, the mollusoa and orustaceans. Theae 

include the clam, oyster, mussel, cockle, cuttlefiah, squid, 

winkle, whelk, crab, lobster and shrimp. Most shellfish are 

demersal and obtained by dredges, trawls, or traps. These 

methods often involve oostly damage to equipment, but bigb 
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priees ean usually be obtained fran eanneries and housewives, 

as this elass of fish generally enjoys a special prestige in 

the hierarchy of sea-foods. 

The ratio of demersal species to pelagie, and the relation­

ship of round fish to flat fish and shell-tish, varies eon­

siderably in different regions of the world. The shoaling of 

certain kinds of fish in a particular locality is conditioned 

by a combination of many hydrographie factors favourable to 

their feeding and breeding habits. water temperature plays 

an important role in the reproduction of fish, determining 

where and when spawning and feeding takes place; consequently, 

temperature may be a contributary factor in the migration of 

shoals from one region to another. A less variable but equally 

important hydrographie condition is the saline content of the 

water. According to 
11
.SVERDRUP:,3 "salini ty influences the 

charaoter or type of animals that will be present in any region 

rather than the rate of reproduction or total amount of animal 

organic material produced." 

Over the greater part of the seas these factors, many of 

wbich are still undeterm.ined by marine ecologists, are found 

to be extremely variable, making commercial fishing on a large 

scale always an economie hazard. ln the last hundred years, 

however, scientific research bas been brought to bear more 

closely on long-run climatio and hydrographie changes. 

In the 20th Century much attention bas been given to the 

distinct but gradual change in climate in the Arotio and sub-
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Arotic regions, whioh bas resulted in a general rise of air 

and sea temperatures from west Greenland across to North 

Siberia. For example, during the period between 1931 and 1935 

the average winter air temperature in Spitsbergen was 9° centi­

grade higher than between 1911 and 1915; in the ten years up 

to 1933 the surface temperature of the Gulf Stream at its 

Ol"igin inereased about· half a degree Centigrad~, and a similar 

l"ise was recorded in the English Channel. Such changes even­

tually force certain kinds of fish to migrate to regions where 

the former conditions prevail, and if the migrations are not 

too lengthy the tishermen have followed the fish. In other 

cases the fishermen have preferred to change their methods 

and techniques in order to pursue othel" kinds of fish. 

Acoordingly, it was in the shallow coastal waters where 

hydrographie conditions are relativelJ stable and fish, par­

ticul&I"ly of th• demersal spe oies, congre gate in great quanti tie s 

near the sea~bed, that the world's oldest fisheries were 

developed. The development of tbese fisheries followed the 

same evolutionary pattern. First, great and profitable catches 

were made on the shallow bal ks close to the shore and in 

sheltered waters. As vessels gradually inoreased in power 

and efficiency the volume of fishing grew, until the reces-

sive depletions of the banks first exploited foroed fishermen 

to adopt improved methods and techniques, which in turn led 

to an outward, off-shore expansion of the fishery. While 
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this semi-centrifugal process continued, a position would be 

reached where the total catch was maintained from an area of 

one thousand square miles which used to be taken from an area 

of one hundred square miles. 4 

Towards the end of the 19th Century fishery research was 

put on a scientific footing by pioneers sucb as Johan Bjort 

and C.G.J. retersen, and institutions devoted to the scientific 

investigation of se a fisberies were establisbed in Norway, 

Denmark, Sootland, and England. Be cause of the growing intensi ty 

of fishing in the North Sea, most of the early work in this 

field of scientific research was done in the North European 

countries, and due to the delicate international ramifications 

of disputes among fishermen of different nationalities, there 

was an added incent1ve to the scientists t.o conduct tbeir 

research in a co-operative spirit. In 1902 the International 

Council for the Exploration of the Sea was founded with the 

a~tive support of the principal maritime nations of Europe. 

As soon as scientific data were forthcoming, the danger 

of serious over-fishing in the North Sea region became obvious. 

The depletion of the cod and haddock banks became more drastic 

as the trawler trade grew in strength, particularly in the 

1880 1 s and 1890 1 s when steam trawlers gradually supplanted the 
5 

old sailing vesaels. These modern and powerful ships were 

able to scour the sea-bed more extenaively and more inten­

sively, and during this period not only did the actual volume 

of demersal fishing mount rapidly, but it was irrespective of 
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differentials of age, aize, and species. Out of these dis­

coveries the theories of overfishing and of conservation 

evolved together, gill by gill. 

In the view of Petersen, rapid production and early 

cropping were the desiderata in the regulation of fisheries, 

just as agriculturalists round in crop and animal husbandry. 

He was principally concerned with maintaining a constant 

supply of food for the fish to be bred and with finding the 

most desirable rate of growtb for the young fish. He pointed 

out that measures designed to keep up the supply of mature 

fish, so that an abundant supply of eggs, larvae, and young 

fish might be assured, could defeat the ir own ends and result 

in vast overcrowded stocks of young fish, which grew slowly 

and consumed a great deal of food to little purpose, using 

much of it for maintenance and little for positive body­

building. On the other band, he refrained from advocating 

indiscriminate thinning out of stocks of young fish for the 

purpose of increasing growth-rate. A balance must be main­

tained. It is now the opinion of all modern experts that the 

wholesale destruction of undersized fish, when they are near 

commercial aize, is prejudicial to the stock and should be 

prevented. 

Nevertheless, as Dr.· E .s .. Russell points out in "The 

Overfishing Problem", the effect of .t:etersen's insistence·on 

the importance of growth-rate, and the desirability of 
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producing a fast-growing stock, bas been all to the good. 

"It is clear from his work that up to a certain point 

fishing is good for the stock. It clears out the accumu­

lated stock of old, slow-growing fish, enables the remainder 

to grow more quickly, and makes room for the oneoming broods, 

&'&;:; that they can survive in greater numbers and grow more 

rapidly. A stock under the influence of fishing utilises 

the available food more efficiently, through increaséd rate _,, 

of growth, and renews i tself more rapidly ." (s· 

Up to a point, then, yield can be increased by increasing 

fishing, but after the maximum is reached, the more fish 

caught the lesa the weight of fish. For every species there 

must be an optimum rate of fishing. When the rate exceeds 

the optimum, the yield·will fall in spite of the increased 

effort expended. The rate of fishing whioh gives the maximum 

steady yield is of course not necessarily the most economical 

rate of fishing, for this depends upon many other factors as 

well. Even the biologioal factors in vol ved are uncertain 

and their inter-relations complex, as is borne out by this 

passage from Dr. D .s. Rai tt' s paper on "The Rate of Mortality 
~ . ~ 

of the Haddock of the North dea Stock": "Reduction in numbers 

me ans lesa competition for food, which means greater growth­

rate, w~ioh means earlier fishing-out, all of whioh indicates 

reduction of potential fertility, whieh in turn would mean 

still further reduction in numbers, and so on. On the other 

band, once a decrease in the rate of depletion was established, 

greater survival would mean more competition for food, lesa 
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growth-rate, 1ater entry into the traw1, greater surviva1 

to the spawning age, 1arger broods, and so on." 

In 1905 Dr. w. Garstang suggested that the thinning out 

of the overorowded sma11 plaioe grounds in the North Sea 

might be done effeotively by transplanting the small fish 
-· 

in great numbers from the coastal waters where they ~row 
. . 8' 

slowly to the lesa populated areas where they grow faster. 

This method bas been adopted in various regions. The 1914-

1918 War brought some reltef to the overfished waters of the 

North Sea, but after· the optimum catch bad been regained, ·the 

total yield of demersal fish decreased, in spite of increased 

intensi~ of fishing, which is shown in the decreased catch 

per unit of effort. 

It became apparent that the use of the trawl was a de-

structive and wasteful element in any scheme for regulating 

fisheries, and eventually it was recognized that in the best 

fishing grounds mor tali ty by trawl-fishing exceeded the. t by 

natural causes. With the aize of mesh ordinarily in use 

great quantities of fish, too small to be of marketable value, 

were captured and then thrown back with little chance of sur-

vival. This discovery aroused the anxiety both of research 

workers and of the fishing industry and helped considerably 

to have the danger of overfishing taken sertously. It should 

not, however, be supposed that the concept of overfishing was 

a new one, and it may be worthwhile at this stage to digress 

, 
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briefly c in order to show how this concept eventually came 

into the purview of the modern soientist. 

At one ti:me it was assu:med by almost everyone that the 

fish in the sea were limitless; their number was legion and 

proverbial. It was evident that fish stocks in inland waters 

were finite and small lakes and streams were in fact commonly 

exhausted throughout the ages, ever since man became hunter. 

But before the 19th Century the problem of overfishing on the 

seas was at most a theoretical possibility. In his "Contro­

versial Illustres" the Spanish jurisoonsult Ferdinand Manchaea 

vasquez (1509 - 1566) drew a distinction between fishing in 

the sea and in rivera and lakes, for the purposes of legal 

theory, holding that while the latter may be exhausted by 

excessive fishing the sea could not be so exhausted. This 

argument won the authoritative approval of Hugo Grotius 
.··, 

t 
in his "Mare Liberum": "for everyone admits that if a great 

many persona hunt on the land or fish in a river, the forest 

is early exhausted of wild animals and the river of fisb, but 

auch a contingency is impossible in the case of the sea." 

It should be mentioned, howe ver, that this work was written 

to vindicate the freedom of navigation on the seas, and 

fisheries were brought in only by way of argument. 

The first jurist to stress the risk of fisheries being 

exhausted by promiscuous use was the Scot, William Welwood, 

Professer of Civil Law and Kathematics at St. Andrews University 
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towards the end of tbe 16th Century. On this account he 

claimed that inhabitan·ta of a country bad the primary and 

exclusive rigbt to fisheries along their coast-line.lDTo 

Grotius' s contention that it was preferable to sufter pro­

miscuous fishing rather tban interfere with the freedom of 

navigation, Welwood made the apt reply that if the free use 

of the sea was to be curtailed at all, it ought to be chiefly 

for the protection of fishinga 1 As it was, he complained that 

the fisheries on the east coast of Scotland were being ex­

hausted on acoount of the "neere and daille approaching of 

the busse fishers" breaking and scattering the shoals, so 

that no fish "worthy of any paines and travels" could be 

found. For the next hundred years all British jurists fol­

lowed this course in trying to justify the. Stuarts' claims to 

sovereignty over the surrounding seas which were designed 

to exolude the Dut ch fishermen. In his "Mare Clausum", 

written in the reign of James I, the English jurist, John 

Selden, speoifioally denied that the sea was inexhaustib1e 

from promiseuous use.11 

In 1714 the danger of depleting home fisheries was taken 

so seri ously by British legislators that a partioularl:y 

drastie Act was passed prescribing larger-mesbed nets to be 
12 

used by all British fiahing boats under pain of severe penalties. 

This remarkably premature legislation waa never in fact en-

forced ·and, along with aome fifty other fishery Aots, was 



.\ 

19. 

repealed upon the recommandation of the Royal Commission set 

up in 1868 to investigate the fishing industry. By 1933, 

however, the wheel bad turned full circle again and the Sea­

Fishing lndustry Act was passed allowing the regulation by 

Order-in-Council of the mesh of the fishing nets oarried by 

British ve~sels, and also, by Order, to impose size limits 

on the fish sold or offered for sale. Thus ended in Britain 

the period from 1868 of practically complete freedom from 

legislative restriction of methods of fishing and the ir 

landings. In 1934 the International Council for the Explora­

tion of tbe Sea recommended similar measures for its members. 

In summary, it can be seen that in spite of, or perhaps 

because of, their late entry into the field of fisheries, 

biologists have accompliShed much in a short time. Most 

important, they have pinpointed two fundamental problems 

affecting the fisheries of the North-West European waters, 

which will also apply to otber regions if they d:> not al.ready 

do so. First there is too much fishing and this resulta in 

catches below the optimum; secondly, the incidence of fishing 

falls too early in the life of the fi sb and this re sul ts in 

the great destruction of undersized fish which ought to be 

left in the sea to grow. Mesb regulations can be relied 

upon, if sufficiently drastic, to solve the second problem, 

at least as far as round fisb are concerned. Fbr the otber 

problem, only a reduction in the volume of fisbing can help. 
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Perhape the most advaneed experimentation in the effects 

of regulated fishing intensity bas been done by Canada and 

the United States in their most sueeessful joint regulation 

of the North Pacifie halibut fishery sinee 1924. The lesson 

to be learned can be put in simple terms. The normal yield 

or catch in a virgin stock of fish is zero, and it inereases 

with tbl tisbery. At the same time the total mortality inereases 

and the number of fish reaehing maturity deereases. If this 

proeess gpes far enougb the laek of eggs and young must bring 

the increase in normal catch to a stop and cause it to de­

crease. At some stage intermediate between a virgin stock 

and one thus reduced by what can only be termed as overfisbing, 

the producti vity must be at maximurp. Recent evidence indioates 

that a reversal of this prooess, a deerease in the amount of 

fishing, is still bringing an increase in produotivity, and 

the reduction migbt conceivably be carried further, as tech­

nological improvements occur, with a sustained profit if the 

economie changes can be absorbed. ln the case of the North 

Pacifie halibut fishery it is clear tbat the simple concept 

of a limit, fluetuating or constant, to the produotivity of 

the stocks, and the direct reduction of the catch until it 

falls within that limit, have brought definite improvements 
ll.3 

in the stock of fish. 

All organic life is subject to fluctuation in the same 

way as the environment on wbich it depends, an environment 
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whieh determines the rate at which organiams die. Each 

species through its mortality rate and accumulated stock is in 

balance with its environment and its own reproductive proeess. 

A regulated fishery disturbs these natural relationsbips, and 

these natural factors can only be determined when the effects 

of tl:B regulated fishery are taken into account. The more 

study devoted to the effects of a regulated fishery, the closer 

the scientist will come to predicting the changes in ~oduotivity. 

The biologist must continue to catoh the ear of the world•s 

legislators by pressing the need for the conservation of 

intensively fished stocks and for the rational development of 

underfished regions of the world. 

Chapter 3: The Sooial Scientist • s Approach 

("There is a river in Macedon, and there is 
also moreover a ri ver at Monmouth; • • • • 
and there is salmons in both." 

Henry V, Shakespeare.) 

The social sciences embrace a wide field of human activities; 

or it oan be said tbat they must cover the whole field in order 

to study man properly in his social environment. The economist, 

the political scientist, ·the sociologist, the anthropologist, 

the social psycbologist, the social bistorian, and so forth, 

bas each his own particular slant of interest, but for our 

purpose their similarities of approach rather than their dif-

ferenoes in technique are more impo!"tant. They a!"e all mo!"e 
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concerned with the fishermen and their communities than with 

the fish themselves. They are more interested in the differ-

ences that set them apart, the national or local variations 

in their social and economie patterns, than in the super-

ficial uniformity of problems arising from the fishing 

occupation. Their special value lies in reminding would-be 

regulators of the world fisheries of the eomplexities 

involved in over-riding and sweeping changes, of the infinite 

and intricate ramifications these would have on the daily 

lives of the people most directly concerned. It will be 

sufficient for our purpose to illustrate some of the variable 

factors that might complicate well-intentioned attempts to 

effect large-scale changes in the interests of efficiency 

and e conomy. 

In preparation for the International Conference on the 

Law of the Sea at Geneva (February to April 1958) the Fisheries 

Division of the 'ood and Agriculture Organisation issued 

figures reflecting the approximate contribution made by the 
1 1 

sea fisheries to the national income of each of 39 countries. 

In the majority of these cases the reported income from the 

sea fisheries is lesa than one per cent of tm total income 

of the country • Five countries (Tunisia, South Korea, 

Denmark, Gree ce and Spain) report about one per cent; four 

(Hong Kong, Japan, Malaya and rortugal) two per cent; and 

four (Formosa, the Phillipines, Thailand, and Norway) three 

per cent. Iceland reports no lesa than 14 per cent. 
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Another way of computing the importance of see fisheries 

to a country's economy may be found by reference to the 

quantity of sea fishery landings per head of the population 

and the unit value of landings, which may be combined as 

value of landings per head and set against the national 

income per head. As one wou1d expect on this basis, the 

fish 1andinga per head in Ice1m d are exceptiona1ly high 

(257.7 metric tons 1anded weight per 100 inhabitanta) and, 

although the unit value of landinga is only in the $100 per 

ton elasa and the general le vel of incomes is high, the 

reau1t ia an exceptional1y high contribution by the fisheries 

to the national income. 

By this more aophistieated method of ealculation one 

can make an intereating comparison between the four countries 

whoae fisheries yielded approximately three per cent of their 

national income. Norway's landings per head (48.1 metrie tons 

landed weight per lOO inhabitants) though much lesa than 

Ioeland'a, are st111 very higb by world standards. Again 

the unit value is comparative1y l?w and average 1ncome high. 

In the case of Formosa, the Phil1ipines and Thailand, the 

fi sh they land per head of population ia a mere fraction 

of the Norwegian per caput production (1.9, 1.7, and 0.8 

metric tons landed weight per 100 inhabitants, respectively) 

but the unit value is high and the level of incomes 1s cl:uar­

acterist1ca1ly low, so that these comparatively amal1 per 
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capita landings a~e relatively as important to their national 

economies as the far greater landings in Norway are to that 

country 1 s income. 

Accordingly, it may be eoncluded that eountries with 

highly developed production methode, producing fisb cheaply 

and having bigh income levels normally need to land about 
) 

ten tons of sea fish or more per 100 inbabitants to come 

into the class witb tbree per cent or more of the national 

income contributed by the fisheries. Countries of this type 

are likely to derive substantially more than three p&r cent 

of the ir national income from the sea fisheries, only if they 

have exoeptionally higb catch figures of the order of lOO 

tons per lOO people or more. Countries w1 th compara ti veJ;.y 

primitive production methods, high fish priees and low average 

incomes are likely to fall into the two or three per cent 

classes if their sea fishery landings are well over one ton 

per lOO inhabitants. 

To refine these matters further, the income from processing 

and perbaps also from transporting and distributing sea fishery 

produots should also be considered. Where most or all of the 

sea fish is marketed at once in the form in whioh it is landed, 

·little or no allowance need be made for income from processing, 

whereas in cases where the bulk of the catch is frozen, canned, 

dried, or reduoed (e.g. for export) the value added in pro­

oessing is likely to be veryconsiderable. In Iceland, which 
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is a good example of the latter case, it is estimated that 

processing adda about 90~ to the value of fish as landed. 

According to the economie and social factors prevailing 

in eac~ country, including the national eating habits, the 

proportion of fish exporta to total national exporta may vary 

considerably. The Faroes and Iceland, witb 99~ and 96~ 

respectively, export very little else. Greenland bas 33~ 

and Norway 24~. Eight other countries report over five per 

cent fishing products in their export totals: Angola, the 

Bahama Islands, Iran, Japan, Morocco, Panama, Portugal and 

South West Africa. 

It should be realised, however, that the affect on a 

national economy of changes in its sea fisheries will dep.nd 

not so much on the importance of the sea fisheries in the 

national economy as on the sensitiveness or vulnerability of 

the fishing industry to such changes. Most of all it will 

depend on the mobility of capital and labour in relation to 

the, fisheries and on the elasticity of demand for fish in 

the national market. In a higbly specialised fishing area 
anl 

where the market is competitive and unprotected,Athe industry 

consequently vulnerable, a scarcity of fish may cause heavy 

and prolonged losa of incomes since there is no alternative 

outlet for the local capital and labour. A similar scarcity 

would be much less severe where tbere are immediate alternative 

uses for the fishing men and their equipment and the reduoed 
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production of fish oan secure better priees at the expense 

only of the marginal units in the industry. Even t hough the 

importance of the fishery to the national economy in the first 

case is less important than in the second, the economie affect 

of a scaroity of fish would.be more drastic not only for the 

industry but for the economy as a whole. On the other band, 

a sudden increase in the supply of fish may have no ~nomi~ 

effect at all if the demand is not favourable, regardless of 

the importance of the fishery to the economy. 

Unfortunately, it is not easy in practioe to determine 

aoourately what would be the economie effect of suoh changes 

in supply on any partioular economy. As the F.A.O. Report 
a-

points out: "if economie considerations were to be taken 

into acoount objeotively in deter.mining legal questions con­

neoted with the sea fisberies or in regulating these fisheries, 

there would be need. for much greater knowledge of the relevant 

economie factors and oonsequently for a very great deal of 

economie investigations." 

Until the second half of the 19tb Century, fishing 

througbout the world was still a relatively primitive form 

of hunting end bad shown no parallel growth into scientifio 

maturity suoh as bad benefited the arts of agriculture in 

many lands from the beginning of the 18th Century. The 
. t . 

bumanitarian s approaoh, developed in the first chapter, 

brought out how the fossil-fuel industrial revolution in the 
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western and nort;hern regions of the world produced e:x:treme 

inequalities in resources between thœ e that could exploit 

the great geological deposits and thœ e that could not. The 

fishing trade too participated in this process and in the 

last hundred years, while the trade developed in the north 

and west under the impetus of scientific discovery and teoh­

nological improvement into a vast modern industry, other 

fishermen could only persevere in the ways of their forefathers 

immemorial. The lop-sided development of the fishing DBade 

to-day is su oh tha t many fishing communitie s of the Orient 

bear a closer relation to thœ e of mediaeval Europe than to 

those of the present day Western World, and soma have ohanged 

but little since biblioal times. 

The heavily oapitalised structure of modern fishing fleets 

in the Western World bas brought an increasing emphasis on 

the need for specialisation in order to reduoe overhead costs. 

But in the fishing unite of simpler economies this incentive 

need not operate to any large extent. In many countries of 

the Far East, fish sometimes fresh but more often dried or 
) 

otherwise cured, is along with rice the staple food of the 

community, and the principal purpose of fishing is to feed 

the community. Yet few, if any, oommunities live exclusively 

on fish, and no community exclusively devoted to fishing is 

entirely self-sufficient; the fishing eommunity, unlike the 

agrioultural community, is neoessarily participant in an 

ex change e conomy. Many communi tie s ma in tain a dual e conomy 

between agriculture and fishing. Either the two occupations 

are divided among the people, in which case the oommunity 
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may subsist on some sort of barter eoonomy; or the people 

share in both occupations, from season to season, in which 

case the community will be obliged to export certain of its 

commodities so that cash can be provided to buy or repair 

equipment for the consecutive seasons. 

Even where the persona engaged in the two occupations 

are not the same, agriculturalists and fishermen are often 

so closely linked by economie and social processes of exchange, 

inter-marriage, common residence, and common institutions 

and values, tbat they constitute a single unit. Whether 

the two occupations are conducted within the same community 

or an exchange economy obtains between two neighbouring 

communities, the needs and contributions of fishing and 

agriculture are complementary. Whereas the agricultural 

harvest is largely seasonal, with long gaps during which 

no income is reoeived, the yield from fishing is normally 

one of daily increments. Thus the long-term planning of 

the farmer will be oounterbalanoed by the short-term planning 

of the fisherman, and the cash immediately available from 

the sale of the dai]yfiah will be needed to maintain the 

equipment required for both ooou~tions. The differences 

in investment risk are fundamental, for investment in agri­

cultural land has a permanenoy not round in fishing enterprises. 

Fishing-boats and gear, though perhaps just as durable as 

agricultural implementa and oattle, are on the whole more 
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liable to sudden damage and losa. Renee in a dual or mixed 

eoonomy the different kinda of risks invo~ed oan be beld 

in balance, wi tho ut re sort to pro.fessional entrepreneurs. 

A different cype of development is brought rut in a study 

of the peasant eoonomy of the Malay fishermen, wbere Professor 

Raymond Firth, the antbropologist, points ·out that in the 

Malay fishing oommunities the fishing boats are often owned 

by a wealthier olass of Chinese and hired to the Malay fisher-
à men. "The introduction of power boats, with tbeir greater 

capital outlay, will tend to change tbe existing pattern of 

economie relationships in the oommunity. The oommon praotice 

of lending boats would beoome lesa simple beoause of their 

greater value, greater liability to damage in unskilled 

bands, and the lesa general knowledge of how to handle them. 

Capital would probably bave to be formed in new ways, the 

inoreased costa demand a re-arrangement in the established 

systems of distributed earnings, and tbere would be more 

likelihood of the gap being widened between wealthy fishermen 

and poor. A special group of power boat owners with superior 

economie statua to the ordinary fisherman might even be oreated. 

Since in these oommunities economie relationships are closely 

bound up with other social relationships, from kinship to 

recreation, the structure of the peasant eoonomy itself would 

be affeoted. n 

The new economie influences of the last half oentury have 

already produced radical modifications in fishing communities 



30. 

in many pa:rots of the world. For example, the major! ty of 

fishermen on the island of Senja in Northern No:roway used to 

ope:roate small fa:roms du:roing the summe:ro, and this oombination 

of winte:ro fisbing and summe:ro farming developed into a stable 

and compact system. However, the introduction of the internal 

combustion angine to the fishing indust:roy early in the 20th 

Centu:roy greatly inoreased the need fo:ro la:roge-soale capital 

investment, and thus began a prooess of specialisation whioh 
' 

enabled many to oease fa:roming altogether. 4 

The well-being of a fishing community often depends not 

merely upon its flexibility in evolving new technioal methode 

and in :roe-casting its capital st:rouotu:roe but also upon its 

mobility when bette:ro p:roospects are disoove:roed fa:ro f:room home. 

The mobility of fishe:romen and the!I" communit~es tu:rons, it 

is olea:ro, on a great many variables, economie, social, poli-

tioal, and psyohological. In general fishe:rome~ tend to oling 

to thei:ro old fishing g:roounds in much the same way that fa:romers 

tend to hold to their homestead. Wo:roking with the elements 

of natu:roe, they oherish the virtues of a oonservative and 

non-acquisitive philosophy. Yet there are instances enough 

that fishermen are flexible when their own inte:roests demand 

i t. Over the vast expanse of the Pacifie Ocean ran~ thousand:S 

of Japanese pelagio oraft, seeking to fill the needs of the 

greatest fish-eating people in the world. Nearer home, the 

Pacifie halibut fishe:roy was pioneered by two sohooners which 

sailed round the ~orn f:room Gloucester, Massaohussets; and 
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deep-sea trawling in the North Se a owed i ts'' beginning to the 

movement of fishermen from Brixham on the English Channel to 
---

the ~as~ Coast ports of Hull and Grimsby.~ Perhaps when Adam 

Smith sorrowfully observed that of all baggage human beings 

are the most difficult to remove, he was thinking of short 

distances rather than of maas migrations. In recent times 

in Scotland it was round to be extraordinarily difficult to 

persuade the coal-miners of Lanarkshire to set up new homes 

forty miles away in Fife. In his study of the island of 

denja, C.R. Molson mentions the unwillingness of the fishing 

~lk of Cyfjordvaer in Northern Norway to leave tbeir old 

homes and move across the fjord to Hus~y, a safer and more 

sheltered place, despite the construction there of a harbour 

mole and the provision of electric power. 

Changes in the sources of fish may affect a fishing com­

munity fundamentally without involv:ing transplantation. In 

an interesting paper on "Greenland - An Experiment in Human 

Ecology", Dr. M.J. Dunbar shows how the warming of the Irminger 

CUrrent, branch of the Atlantic Drift which turns we.stward 

at Iceland and converges with the East Greenland Polar Current 

around Cape Farewell, ha~ contributed to the shift turther 

northward of the saddleback seal and Arctic halibut, once 

sa important to the fiahing economy of Greenland. With the 

strengthening of the Gulf Stream and Atlantic Drift circula­

tion and the retreat of the polar water and ice dis tri bu tion, 

great quantities of cod-fish and Atlantic halibut have swum 
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1 

into the Greenland waters, and to-day the cod fishery is 

the most important industry in the economy. It is noteworthy 

that the development of this new fishery is having far-reaching 

effects on the social, economie, and even political pattern . 
of the world's largest island. 

An important factor in t.œ growth of fisher ie s bas be en 

the feeding-habits of different peoples. The demand for fish, 

and the location or mar lœ ts where this demand can be made 

effective, will always determine how far fishermen must sail 

to supply the fish. It has already been observed that in­

numerable species of fish caught in supposedly sophisticated 

parts of the world are being rej ected every day as waste, 

whereas more catholic tastes are round in the "under-developed" 

parts of the world. Eating habits change but slowly, usually 

for economie reasons. In Hungary, an inland country, the 

upper and middle classes have tended to look down upon most 

species of fish as an inferior food, perbaps because the only 

fish tbat it was economically feaaible to import in large 

quantities was of the poorest quality and compared unfavour­

ably with alternative meat and game supplies wbiah were more 

expensive. In the North European aountries many people eat 

fresh herring only with aondesaension, because it is plentiful 

and aheap, but regard most shell-fisb as delicacies, tbougb 

they are often nutritively inferior and just as plentiful in 

more distant waters. In the· Western world generally most 
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crustaceans· and mollusea bave been elevated to the leval of 

aristocrate, to the great profit of the cm.ning institutions. 6 

The tact bas to be accepted tbat people are mulishly 

stubborn and illogical in their eating habits. The writer 

can remember the official campaign directed by the war-time 

and post-war British Governments at the rationed and beleagered 

population, extolling the merita of whale-meat. The campaign 

was not a success; whales were associated with oil and corsets. 

Just as the appeti te of the Japanese people for fi sb bas 

obliged their f'isbermen to roam the ocean at large, so their 

intense fishing close to the Eastern coast of Australia was 

allowed to proceed uncensored, until recent years, for the 

Australian people bad abundant supplies of cheap, home-killed 

meat. However, the eating habits of people, ~though deeply 

rooted, are not unchangeable, and in the last twenty years 

the fishing industry bas succeeded in having some unfamiliar 

speoies acoepted in the market-place. 

Bef'ore taking leave of' the social sciences, we might 

pause and reflect upon the religiOttsity or superstitiousness 

of' many fishing communities. In some parts it can take the 

form of a cult; in the small Fife f'ishing village of' St. 

Monance, on the East coast of' Sootland, the visitor is con­

f'ronted by a bewildering variety of tiny religious sects -

non-conformity gone haywire - but each attended by a f'anaticism 

only found in a Presbyterian land. Professor Firth points out 
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that in Malay fisheries the handling of a large net requires 

a high degree of co-operation and teamwork, and a man is 

usually appointed to supervise the proceedings who combines 

a teohnical knowledge and abil~ty with sorne acquaintance with 

the ~tual procedure oonsidered neoessary to propitiate spirits 

and attract fish. In the same part of the world, the use of 

the names of certain land animals is avoided when at sea. In 

o&rtain countries the eating habits of the people may be af-
,. 

fected by local superstitions and seotarian teachings; speoi­

fied speoies, or indeed ·all speoies, of f'ishes may be proscribed 

altogether. In India, for example, where the prospect of 

famine is a constant oompanion to millions of people, suoh 

taboos may thrive among starving oommunities within sight 

of the sea. 

Many fishermen are genuinely and deeply religious, and 

serious problems can arise thereby. In the Moslem world, 

the introduction of power boats to induoe fishermen to remain 

at sea for several days in suooession, instead of returning 

each evening or morning, bas proved diffioult, particularly 

if it involved missing the Moslem Sabbath, when they normally 

attend mosque and then repair and dye their nets. In Scotland 

many local Acta and by-laws, designed to safeguard home fisheries, 

proscribed fishing on the Sabbath, and attempts were made to 

extend the prohibition to fishermen of other nationalities as 

well. 
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Muoh sooiologioal work requires to be done in the field 

of fisheries, but enough bas p.robably been said here to indi­

oate the range and oomplexity of problems tbat might arise 

when a maorosoopio view is taken of the world 1s fisheries. 

The reports of the social soientist will not make the legis­

lator1s efforts any easier; but they will make them more 

worthwbile. 

Chapter 4: The Statesman's Approaoh 

("The use of the sea and air is oommon to all; 
neither oan a title to the ocean belong to 
any people or private persona, forasmuob as 
neither nature nor publio use permit any 
possession thereof." 

- To the Spanish Ambassador (1580)É 
Elizabeth I of ngland.) 

It bas already been said that fishing bas only reoently 

emerged from the primitive hunting stage of its evolution. 

In a similar way, the early fishery disputes were somewhat 

akin to tribal wanglings. Even as the arts of diplomaoy 

developed the topio of fish was oonsidered to be infra 

dignitatem for the lofty ambassadors of Europe, or it was 

used as a dishonest lever to attain other ends. As the 

theory of state sovereignty evolved, fishing rights beoame 

more closely assooiated with the claims of mariti~e nations 

to exclusive dominionover their ooastal, and even neighbouring, 

waters. The plea for the protection of national fisheries was 

frankly acknowledged as a pawn in the politioal game, and 
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could be used to evoke strong patriotic sentiments when a 

better catch than fish was to be made. Although early diplo­

matie attitudes adopted by maritime powers over fishing rights 

were rarely more than half-sinoere, the fishing industry was 

beooming important for many mercantilist economies of Northern 

Europe, and the growing share of fishery problems in power 

politics makes a fascinating study. Nowhere is this develop­

ment better illustrated than in T.W. Fulton's analysis of 

Anglo-Dutch relations in the 17th Century, in his invaluable 

book, "The Sovere ignty of the Se a". 

The credit of being the first sovereign ruler to assert 

the freedom of the seas belongs to Elizabeth I of ~ngland, . 

and ber proud dogma, quoted at the head of this chapter, dates 

from 1580. This was the age of derring-do by the intrepid 

English sailors, Drake, Hawkins, and Cavendish, and of Jakob 

van Heemskerk on the part of the Dutch, in open defiance of 

the Spanish and Portuguese claims to the great western oceans, 

whioh were divided between them, with the grant of trade 

monopoly in those distant regions, by virtue of Pope Alexander 

VI's "Bullarium Romanium Novissimum" of 1493 and of the con­

firmatory Treaty.of Tordesillas in the following year. 

Elizabeth 1 s primary·motive was to secure liberty of trade 

and fishery for ber subjeots, whioh was threatened then by 

Spain and Portugàl on the one band and by Denmark on the 
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other, and until the accession ot the Stuarts any pretension 

on the part of England to a sovereignty in the surrounding 

sea bad but nttle international importance. When James I 

came down from Scotland in 1603 to assume the Engli Slh throne, 

he brought with him, besides Presbyterian bigotry and a rare 

tund of learning, a strong bias towards the strict regulation 

of coastal fisheries, for .in Scotland the fishera bad never 

consented to give foreigners the freedom to fish in their 

waters, as bad been so freely aeoorded by the English. Almost 

overnight the traditional Elizabethen doctrine safeguarding 

the freedom of fishing was reversed. The baya inelosed by 

the headlands of the English coast- the King's Chambers­

were defined more olearly and deolared to be neutral waters. 

In 1609 a proclamation was issued, laying ela~ to the fisheries 

along the British and Irish coasts and probibiting all for..; 

eigners fran fisbing there until they bad applied for and 

obtained licences from James or bis eommissioners. This new 

policy was directly aimed against the Dutoh, wbose growing 

he~ring fishery round the British coast bad beeome one or the 

main sources of their wealth and power. Although a departure 

from tradi tional ways, James' s edict was immediately popular 

with the British people, for their feeling of jealousy engen­

dered by the development of commercial enterprise by the Dutch 

was embittered by the suspicion tbat the Dutch were resorting 

to unfair means of competition. Relations between the two 

maritime rivals steadily deteriorated, and under Charles I 

a powerful fleet was assembled for the avowed purpose of 
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' defending the "King s Chambers" against intrusions of the 

Dutch herring fishermen. 

It is significant tbat from this time forward, througbout 

the remainder of the century, the question of fishing rights 

was frequently relegated to a subsidiary role as against 

that of the striking of the flag, which was now claimed as 

a token and acknowledgment of England's sovereignty of the 

sea and insisted on with the utmost arrogance. "The honour 

of the flag", in Fulton's phrase, "burned like a fever in 

the veina of the English naval commandera". The Government 

of tbe United Provinces, on the other band, were more con­

cerned with their commerce and fishing and so long as these 

substantial interests were not menaced, they were willing 

to show "respect" to the English flag, though never as an 

acknowledgment of any supposed sovereignty of the sea. This 

hectoring attitude continued to be representative of the 

English government after the fall of Charles, and it ran like 

a continuous strand of policy through the shifting web of 

constitutional experimenta during the Interregnum. It waa 

in fact the reluctance of Tromp to lower his flag to Blake 

in the Btraits of Dover that precipitated the first Anglo­

Dutch War. Wben the Lord Protector Cromwell entered into 

peaoe negotiations with the nutoh in 1653, he suggested that 

they enjoy the liberty to fish upon British ooasts on payment 

of an annual sum for the privilege, but this was indignantly 

rejeoted. 
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After the Restoration the English pretension to the 

sovereignty of the sea was continued with almost as much 

aeal as before, although Charles II did not lay claim to 

an absolute dominion over the British seas as his rather 

bad done before him. On all occasions, however, he alleged 

his right to levy tribute for the right of fishing in "British" 

waters, but without the least success. As firmly as ever the 

opinion was held that the primary source of the great trade 

and shipping interests of the Dutch lay in their fisheries, 

which also formed a "nursery" of seamen for their navy. 

Protective duties were imposed on all catches made by for­

eigners and monopolies established to safeguard the home 

interests. In 1660 legislation bad been introduced before 

the House of Commons, directed against fishing by foreigners 

on the British coasts and the use of destructive methods of 

fishing. One of its clauses prohibited trawling, whether by 

subjects or foreigners, within eight miles of certain ports 

of the coast. However, Parliament was dissolved be.f'ore this 

Bill oould be passed through the House of Lords. 

In 1662 a treaty was signed between the French and the 

Dutch, in which they agreed to assist one another in pro­

tecting their fishermen from those who might molest them. 

This was the first time in their hiS; ory that the Dutoh bad 

succeeded in formally binding another Power to help them in 

resisting the English cla~s to the sovereignty of the sea, 

so far as concerned the liberty of fishing. The diplomatie 
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triumph was a barran one, however, and the treaty had no 

practical affect, for within a few years the Dutch were 

again at war, first with the English and then with England 

and France, and other treaties took its place. During the 

Second Anglo-Dutch W$r the fisheries of hngland, and still 

more those of the United Provinces, suffered severely, but 

at the conclusion it was the question of the striking of 

the flag once again that exercised minds most heatedly on 

both aides. 

Still once more, for the third time in twelve years, the 

two great maritime nations, sharing so many virtues, were at 

war. This one was most unpopular with the English people, 

who were tired of battles and of the coat to their pocket. 

On this occasion the fighting was engineered by the notorious 

intrigue between Charles II of England and Louis XIV of France, 

and the weight of Europe's two stron~st military powers began 

to tell upon the fortitude of the heroic Dutch people. Peace 

proposais were made in 1673, but this time they broke down 

mainly on account of the clause relating to fisheries. The 

Dutch still refused to pay an annual tribute for the liberty 

to fish, and Charles would not agree to a lump sum. The 

Swedish mediator suggested a compromise solution whereby the 

Dutch be asked to pay a small annual payment for the privi­

lege of drying their nets on shore, but this too was rejected 

by Charles. In the end the peace settlement was quite incon­

clusive with respect to fisheries. 
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It should be borne in mind tbat the English fisheries 

were a national, as wèll as an international, bone of con­

tention. Throughout the reigns of both Charles I and II, 

many attempts were made, with the support of the king, to 

create a great national fishery society, but each proved to 

be abortive. 

By the end of tbese protracted warà witb England and 

France, the small Dutch nation bad virtually spent its 

strength. Never again would its sailors roam the seas with 

such challenging spirit. Its great herring fisheries round 

the British coast went into a decline from which they never 

recovered. In any event, by the end of the 17th Century it 

was beooming olear that the era of claims to exclusive sover-

·~ eignty over ext .. sive regions of the sea was passing away. 

Henceforth, the polioy of fixing exact boundaries for special 

purposes, either by international treaties or national laws, 

would take its place. In the following century, tlreAge of 

Enlightenment, anarchy would give way gradually to an awakening 

sense of international order. Theevolution of fishery regu-

lation would be a slow uphill battle yet, but the pre-conditions 

were already in the making. 

· So far in this chapter fisbing rights have been represented 

as a king's gambit, the passive victim of politioal engineering. 

In other times and places, however, fisberies came to exercise 

a more positive and active influence, in sbaping the political 
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structure of regions dependent on the fishing trade. In 

"The Cod Fisheriesn Prof. H.A. Innis malœs a penetrating 

study of the oompelling forces exerted by the exigenoies of 

the fisheries in Newfoundland, Nova Sootia, and New England 

upon the political creeds and practioes of these governments. 

Througbout most of the 17th and 18tb Centuries the two 

foremoat imperialist powers of Europe, England and France, 

were locked in constant struggle to establish a great àom­

mercial empire in the West. Sinoe the voyages of Cartier 

and Cabot men bad been settling on the north-east seaboard 

of North America, and most of the communities which bad 

sprung up between the st. Lawrence basin and the Gulf of 

Maine were devoted largely to fishing. The earliest settle­

ments of all were established on Newfoundland, and it was in 

the fisheries between that island and the mainland coasts of 

New England and Nova sootia that the bitter oonfliots origi­

nated, focus of the clash between the mercantile systems of 

France and England. It waa in these troubled waters that 

the great experiment in empire-building by charter and monopoly 

was to come to ruin, for the fishing industry by its divisive 

and competitive nature éould not be put under large-scale 

organization, Sl oh as the fur trade, and oompeting interests 

inevitably developed between the fishing oommunities, making 

the forces for politioal severanee, and then national union, 

irresistible. 
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First, the struggle for colonial supremacy bad to be won 

and lost. During the English Civil War the French bad taken 

advantage of the diversion to expand their fishery, which was 

previously confined to the summer season, and Colbert adopted 

an aggressive policy in New Franoe and the Frenoh West Indles. 

However, the reoovery of Newfoundland and the development of 

oommeroialism in New England combined to restriot the production 

and limit the markets of the Frenoh fishermen. The weakness 

of the French fishery lay in its lack of a focal point; fishing 

craft plied back and forth between the soattered parts of 

France and even more widely soattered oommunities in the 

Atlantic maritimes, but it proved to be impossible to establish 

a colonial base on the mainland coast. New France was remote 

and unable to supply provisions for the French fishery or for 

the French West Indies, and was foroed to depend on the British 

colonies. Without support from New France, the Frenoh fishing 

industry in the New World was oompelled to rely on the ships 

coming out from France in the Spring. Soon the defence aspect 

in the development of the fisheries came to play a dominant 

role. Ship-building in New England became firmly established 

on a commercial basis; differences between the British colonies 

were temporarily shelved; and military defeat for the French 

beoame assured. 

With the elimination of the French colonial system, the 

constitutional contradictions within the British system became 
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more apparent. The right of free fishing in the New world 

was assumed to be under the control of the Crown in 1621, 

but the fishing industry came, to be affeoted by imperial 
! 

parliamentary legislation, thPough the Navigation Aots and, 

after the 1688 Revolution, by an Act of 1699 relating to 

Newfoundland>and subsequent enaotments. After New France 

bad been absorbed in the Bri ti.sh Empire, the New world was 

divided into three ~pes of regimes; the territories of the 

Hudson 1 s Bay Company under the Crown, the old province of 

Quebeo and Newfoundland under the King and Parliament, and 

the diverse constitutions of the colonies whioh shared rasent-

ment against the inoreasing powers of Parliament. Britain 

oould not and did not suooeed in oombining these elements. 

Monopolist grants under the Crown were suited in continental 

regions suoh as India and the Hudson Bay area, but they were 

inadequate for the maritime colonies and oould not be oombined 

with the fishing interests dominated by private enterprise. 

Government support was enlisted in the cause of tree fishery 

by suoh deviees as bounties and regulations ostensibly 

designed to strengthen the navy, but inter-colonial jealousies 

added fuel to the highly combustible issue• whioh soon reaohed 

a flagrant conclusion in the American Revolution. Just as 

France was driven from Nova Sootia, Cape Breton and the Gulf 

of St. Lawrence and its hinterland, so too New England in 

turn was driven from Nova Sootia, the Gulf of St. Lawrence, 

and Newfoundland. 
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The geographical isolati~n of Nova Scotia, her pGsition 

as a bulwark against the F'ren.cb, and the limitations of her 

sailing vessels favoured the growth of strong commercial 

interests concentrated at Halifax. After the Treaty of Ver­

sailles in 1783 the aggressive commercialism on the part of 

Nova Scotia, based on the fishing and carrying trades and· 

rooted in New England traditions, came into evidence througb 

ber influence on imperial policy. The importation or manu­

factured products from the United States was excluded by 

tariffs; the rigbts of New England sailing vessels were 

restricted in order to prevent smuggling and limit the pro-

duction of fish in the United States; direct trade between 

the United States and the West Indies was discouraged, and 

direct trade between the latter and herself was encouraged. 

With the increasing importance of Nova Scotia in the Empire 

tbere came a relative decline in the influence of the West 

Indies on the otber maritime colonies, and this coincided 

further with the westward expansion of the United States and 

the decreasing influence of New England in American policy, 

whl6h , was shown by the restrictions imposed on ber fisher y 

in the 1818 Convention. 

The characteristics common to all fisbing communities 

were epitomised in Newfoundland; development was exogenous, 

with settlements spreading, laterally along the coast-line, 

looking to the sea. The expansion of the Newfoundland 

fishery first bad the support of New England, then advantage 
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was talœn of the difficulties ar ising between Bri tain, France, 

and the United States, which terminated with the hostilitie~ 

in 1815. The rise of an aaseftive, lesser merehant claas, 

especiallJ at St. John's, led to a struggle for responsible 

government and the readjustment of the political structure 

to meet the demanda of the more settled areas. Fiscal arrange­

ments were required to provide capital for the construction 

of roads and the development.of agriculture, and the burden 

of long-term debt became more and more severe. In order to 

maintain her international markets for the fishing industry, 

Newfoundland became increasingly dependent upon Britain, and 

in times of depression ber vulnerable economy took a further 

step into the mire. When Canadian Confederation.was mooted 

abe could not face the risk of exposing ber overseas intereats 

to the surge for continental expansion westwards, and ber 

independance led to isolation. Isolated but intact, her 

assertiveness was never in doubt, as evident in her protesta 

against United States encroachments and the termination of 

a modus vivendi agreement in 1905; in negotiations which 

ended with the important award by the North Atlantic Fisheries 

Arbitrationa; ~n the resistance to Canadian encroachments in 

Labrador and the decision of the Frivy Oouncil in the boundary 

dispute; and ultimately in the acceptance of her stringent 

conditions for entering Confederation. 

The economie consequences of capitalism were lesa severe 

in Nova Scotia where resources were more diverse and wbere 
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the purposes of Confederation were more attuned to ber 

immediate interests. The sanctification of free trade in 

~itain and the removal of comDercial preferences led to 

the feeling that Nova Sootia must seek protection through 

ber own efforts. By the 1854 Reciprooity Treaty witb the 

United States fish was admitted from Nova Scotia free of 

duty and American vessels were permitted to fish in canadian 

waters. The abrogation of this treaty bastened the progress 

of Confederation which took place in 1867. The assertiveness 

of the ~ova Scotia fishing interests made itself felt in the 

British ~ortb America Act, whereby in Section 91 fisheries 

were placed under the exclusive' jurisdiction of the federal 

government, so tbat the industry's position would be streng­

thened in international negotiations. In the main, however, 

Nova Scotia turned to face the interior; ber sea-front economy 

with many ports changed into one centred upon one central 

port with railway connections to the heart of the mainland. 

Thus the ancient dreams of a vast and active commercial 

system based on the North Atlantic fisheries were not ful­

filled. We bave seen that the fisheries lay at the heart or 

events which contributed to the defeat of the French, the 

breakdown of the colonial system and the disappearanoe of 

the Navigation Acts. On one aide these events culminated 

in the American Revolution; on the other, in the rise of 

responsible government and the establishment of Confederation. 
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This brief gltmpse at the. politioal content of fishing 

rigbts and fishery problems will perhaps suffice to point 

the moral, to adorn this thesis. Our world is eonstantly 

changing and ever shrinking; local problems become general 

and require a oosmopolitan breadth of vision, a sophisti­

oated understanding, and sn ear for the "still, sad music 

of humanity". 
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SECTION B. 

THE GROWTH OF LEGAL DOCTRIIIE 

We have oompleted a short, speculative survey of some 

fishèry problems in an extra-juridioal oontext. The purpose 

of this survey was to show how suoh problems have assumed 

formidable and expanding proportions in modern international 

society. Thus the problem of fishery control bas been 

revealed in several dimentions. It may be asswœd that 

the solution sought after will have to be equally diverse 

and many-sided. For when the living-law norms have been 

oonoeived as a unit by the statesmen, the birth and survival 

of the infant - as it were - will depend upon the "pre-natal" 

and "post-natal" rese.aroh devoted to its physical welfare by 

the biologioal soientists; limita to its oapacity have already 

been set by the historical gé.nes of its predeoessors; its 

psychologioal development must be regulated by the social 

soienti·sts wi th a view to the environm.ents in which it must 

thrive; and its spiritual maturity oan be attained only 

through the enlightened moral prinoiples of the humanitarians. 

The role of the lawyer in this fanoiful mataphor is less 

than clear, unless it be that of educator; pedagogue by virtue 

of learning, disciplinarian by consent of society, and civil 

servant for the publio welfare. The lawyer's app.roach w~ll 

be througb the text-writers and by reference to selected 

case histories. 
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Chapter 5: The Antecedents of Modern International Law 

("The Law bath not been dead, though it hath slept~ 

- Measure for Measure, Shakespeare.) 

The subject of fisheries and tbeir legal statua has rarely 

be en accorded individual treatmen t by text-writers. But 

traditionally i t bas be en clos ely associated wi th the law 

of territorial waters and the principle of the freedom of 

the seas, and within this wide field fisheries have always 

been a focal point. Successive qualifications to the prin• 

ciple of the freedom of the seas have developed as fishing 

interests grew in scope and value, until eventually those 

doctrinal qualifications themselves solidified into an in­

dependent and apparently conflicting doctrine, that of the 

territorial sea. Traditional international law itself grew 

out of this dual development. Accordingly, it is neoessary 
' 

to trace the evolution of those concepts that ue germane 

to this study within a wider ambit than would otherwise be 

necessary. 

It is in some ways a misfortune for the juridical doctrine of 

sea fisheries that the source is Roman law, for the Roman 

civilians were not greatly interested in maritime law, or 

indeed in fisheries, except in its private law aspects. At 

the flowering of the Roman civil law, the Mediterranean was 
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firmly in the bands of Rome; no rival dared to challenge ber 

sea-power and so there was no eonfliet of state rights. Wben 

enemy pressure did eventually be ar upon the Empire i t was 

f:rom the inte:rior of the continent, and the vast barbarian 

races that descended to destroy the glories of Rame bad no 

aoquaintanoe with the sea or of the legal orde:r that worked 

the Empire. In the eurious mixing of Gothie and Raman law, 

as revealed in the Germanie codes, it was the latter that 

proved its staying power, though vague and diffuse in its 

sources. The Roman heritage was not to be shaken off. 

Before Rome lit the Mediterranean like a lonely beacon, 

the sea bad been used for centuries as a trade route, and 

merchant-sailors ventured far to buy and sell. But fishermen 

rarely lost sight of their shores, for to do so was to expose 

themselves to· the notorious wra.tb of the gods. Even the state 

was restrained in its claims, for fear of offending the'deities 

of the sea, witb no doubt a niee regard for wbere its com­

mercial advantages lay. It is reeorded by Polybius, the his­

torien, tha t. a treat'7 was concluded between Rome and carthage 

in 509 or 508 B.c.: "The Romans and their allies not to sail 

with l.ong ships beyond the Fair Promontory unless foreed by 

storm, or by anemies: it is forbidden to anyone oarried 

beyond it by force to buy or carry away anything beyond what 

is required for the repair of his ship or for sacrifice and 

be must depart wi thin five days ." i The effect of this, as 

Sir Graham Bower points out, was to make the western half 
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of the Mediterraneen to the west of Cape Bar a closed sea~ 

but there was no question of assuming exclusive rights in 
1 . 

that portion of the sea. It was merely a gentlemen s agree-

ment between the two principal commercial powers trading in 

that region~ and the exclusion of Rame waa voluntarily 

aocepted by that state. 

Roman jurisprudence wit h respect to the se a can be traced 

principally through the works of Justinian~ Marcianus~ Celsus~ 

Ulpian~ and Paulus. It was agreed that the sea is common to 

all men~ both as to use and ownership. It is owned by no one 

and indeed,like the ai~ is incapable of appropriation. It 

can be used openly and freely by all mankind, in the sameway 

as the sea-shore. No one, then, could be forbidden to fish 

in the sea, for the right to fish in the sea was derived from 

the statua of the sea and of the sea-shore. Jurisdiotion 

oould be exercised over the se a-shore, which was res communia 

and "subject to the guardiansbip of the Roman people". This 

jurisdiotion, exeroised in tbe interests of public welfare, 

appears to have been founded on the legal fiction that the 

coast was guarded by the Roman people as a saored trust of 

civilisation, in much the way that President Theodora Roosevelt 

regarded the Panama Canall ("lf ever a government oould be 

said to have reoeived a mandate from oivilization to effeot 

an objeot the aooomplishment of which was demanded by the 

interests of mankind, the United States holds that position 

with regard to the inter-oceanic world".) 
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Herbours and rivera are differentiated from the sea, 

being ~ated as of the class, !!! publicae. The use of the 

river or harbour ia public, but ·the state (~ publica). has 

jurisdiction over its use. Virtually all oommentators concur 

tbat .this state jurisdiction did not entail ownership. 

Gaius, the great authority on private law, took no· judicial 

notice at allt>f the sea, but treated of fish in the law of 

things, as a!!! nullius. Unfortunately, due to the impre­

cision of the terminology used by the classical juriata, 1 t 

is not ole ar whether this me ans th at fish are not in tact 

owned by anyone or cannat by their nature be appropriated. 

Most appeala in later centuries to the authority of Roman 

law for promulgating the doctrine of the freedom of the seas 

were based on either the ius naturale or the ius gentium. 

Here agmn terminological confusion permitted divergent 

iiltèrpretations: some olaimed that the r ight of fishing, under 

the ~ gentium, applied to all mankind; ethers that it per­

tained only to citizens of Rome. The exact distinction between 

the .!E!, naturale and the lus gentium waa never·.~generally agreed 

upon, though for most jurists in the 3rd Century A.D. the 

former waa credited with being the foundation of the latter, 

performing the dual function of ultimate source and final 

sanction. The ~ gentium was an outgrowth of private law, 

claimed to be of universal validity, guaranteeing the funda­

mental or natural rigbts of mankind against states or indi­

viduels; the ius naturale was tbat part of the moral law, 
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distinguished from divine law, wbich could be applied through 

the medium of the ius gentium. 

Despite the early depredations of Gothie law on the surface 

of the new society, which was built on the ruina of the Roman 

Empire, the Corpus Iuris Ci vi lis proved to be the las ting 

bedrock upon whioh the feudal and modern systems would rest. 

Despite its lacunae and tenuous distinctions, it was the 

inherent completeness of Roman law as a system that assured 

its survival and it came to make increasing 1nroads on the 

conqueror's law. By the Codex of Euricus (circa 470), for 

instance, where Gothie and Roman law clashed in litigation, 

parties who were Romans bad recourse to Roman law. The next 

codification under Alaric II, promulgated in 506 contained 

more Roman than Gothie law, and the former continued to weigh 

more and more heavily in the balance. Any reference to sea 

or fishing depended almost entirely on Roman law and altogether 

relatively little contribution was made to legal theory in 

this field during pre-feudal timea. But there was a grow1ng 

and significant praotice on the part of great landowners to 

regard the waters washing their lands as coming exclusively 

within tbeir control. Often they possessed private fisheries 

in these waters by royal or imperial grant, and other privi­

legea and immunities from jurisdiction, auch as the right to 

levy taxes and oustoms on foreigners. 

The Roman jurisprudence was catholic but inflexible and 

development of its doctrine was Slow and une ven. In the EastEm 
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Roman Empire jurists advanced such conrlicting opinions on 

the proper interpretation to be applied to the legislation 

or Ju8tinian that it became necessary to codiry the entire 

law then known in the East. This work was undertaken in the 

reigns or Emperor Basil and his son, Leo the Philosopher, 

and the code, the Basilica, was promulgated around 910. 

Although of eastern growth and use, it derived directly from 

Roman sources, and in its relation to the sea and the maritime 

fisheries it is in complete accord with the Institutes and 

Digest of JUstinian. In the west by 1100 the process or inter­

pretation of the Corpus Iuris Civilis was so rigid as to 

threaten the system with ossification, but in the 12th and 

most or the 13th Centuries the Glossators returned to the 

original texts, adding valu able commentarie s to the ci vil 

and canon law, whieh helped to bring these systems into lina 

with mediaeval society. 

Feudalism was based upon ownershlp of the land and the 

sea was not included in the term, land. Within the complicated 

system or property rights which were governed by feudal law, 

including property rights ln jurisdlction, there is no men­

tion of property rights in the sea. For feudal law, ratlonale 

of the feudal system, waa territorial law, catering for a 

territorial system. There bad of co~ se always been a special 

kind of jurisdiotion, independant of territorial jurisdiotion 

and reating on the lus naturale, for the purpose of polioing 

the sea and suppressing pirates, as hostes humani generis, 
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but this co-operative spirit in oombatting pirates would go 

under to the modern urge for national exolusiveness. If a 

proprietary right in the sea was. to be legally reoognized, 

it oould only be one rooted in the land. The king or the 

emperor was the ultimate landowner in the state. Ir he was 

to have proprietary rights in the sea it oould only be as 

owner of all proprietary rights in the land. This would 

have required an assimilation of the sea to the land and 

this was something that feudal law, by its own terms, oould 

not aooomplish. Consequently, feudal law proved to be in­

hospitable soil for the growth of the theory of territorial 

waters. 
1 

Faoed wi th irresistable historioal forces that 

would oulminate in the idea of state sovereignty, it shrank 

from drawing logioal conclusions, eschewed the Roman dogmai 

and maintained a rigorous silence. 

It is unlikely that the mediaeval mind could have con­

ceived the modern notion of sovereignty for the lB rsonality 

of the state bad not yet been properly developed. The power 

and authority of the princeps was recognized by all, including 

himself, to be subjeot to the divine law, made aotual by 

ecclesiastic law, and perhaps subject also to the ius naturale 

\,/ or ~ gentium. This was the law ! pr::tori and there was no 

concept of sovereignty to overrule it. Both under the feudal 

and Germanie system law was essentially ousto~Legislation 

in tbe sense of law-making, was a concept allen to the 

mediaeval spirit; law was deolared, interpreted, or modified 



to a degree, but not made. In the 13th century the idea 

of law in the making appears; the old idea of law by eustom .. 
does not disappear bu:b henceforth it must compete with the 

new for recognition. Part of this growth was due no doubt 

to the need in modern society for making legal provisions 

to meet new conditions or for modifying old laws, part to 

the resuscitation of Roman jurisprudence - allowing law­

making in the classical spirit - and to the systematic 

development of the canon law, which was based upon it. 

Gradually, almost imperceptibly, there emerged the modern 

concept of sovereignty, that there exista in every autonomous 

sta.te the power of making and unmaking laws, a final authority 

which is subservient in law to no one. Intime, the unitiea 

of holiness, Romanism, and imperialism would lose theiP 

historie meaning, feudal institutions would disintegrate, 

and.national self-conaciousness would set its stamp on the 

pattern of European society. The growth of state self­

confidence would be accelerated by all these trends, resulting 

in the absolutist, mona.rchioal forma of government. 

Although the sea itaelf oould not be owned witbin the 

purview of feudal doctrine, the produota of the sea came 

under the feudal law of things, which dealt only with those 

capable of becoming the objecta of private pro~rty. Pish 

in Roman law - or at least fish of the sea. - were regarded 

as ferae naturae, in the sense that, like bees and deer, 
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they ran wild in their natural state, but could be brought 

under ownership by any man aooording to the law of possession. 

Once possession or effective control is lost, then the 

animalis resume@ i ts naturally wild s tate and is fair game 

for any man. Due to the supposedly inexbaustible supply 

of fish in the ses., the civilians no doubt could not have 

conceived of this doctrine being applied, but to-day in this 

age of fish-batcheries and regulated breeding-grounds of 

anadr.omous fish, like the salmon, this facet of doctrine 

bas a specially interesting lustre. 

After the end of the Glossators - usually equated with 

the death of Accursius in 1260 - theoreticians can be cate-

gorized roughly by their attitude to the classical doctrines. 

On the one band, there were those who believed Roman law to 

be inadequate in many respects, where modern practice bad 

outstripped theory or where the old dogma was an actual 

impediment to clear thinking for the future. This, the so­

called practical s chool, produoed many out standing soho lars 

who contributed much to the development of international 

law touching the sea and sea-fisheries, and they will command 

special attention in this chapter. On the other band, the 

majority of sobolars adhered rigidly to Roman doctrine on 

all pointa, whioh they adopted by faith, and used their con­

siderable talents to clarify the old law. Professor Fenn 
'7 

described the ir prowess in the se words ~"The almost complete 
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unantmity with which the jurisconsults of the historical 

school ignore their opponents is impressive. Man after man 

devotes bis profound scbolarsbip to monumental works of 

erudition, and ignores the presence of cantradictory teacbing, 

engulfing bis opponents in a silence the cumulative affect 

of wbich is powerful in the extrema. The explanation of this 

attitude may perbaps be found in an unquestioning faith in 

the sufficiency of the Roman law, in its power to acbieve 

supremacy by its own inherent greatness." For this tbesis 

the main contribution of the historical school was tha t it 

oonjured the illustrious name of Grotius, whose doctrine 

will be studied in the following chapter. 

The most distinguished member of the praotioal school 

was Bar tolus of Sassofrato ( 1314-1357), Italian jurist and 

teacher of law, at Pisa and Perugia. For Bartolus and his 

followers, custom was a potential source of law in itself 

and could be used to correct the Roman law wben that law was 

incapable of a just and benefioial application to a given 

set of faots. Acoordingly, the idea of law-making, based 

on usage and oustom and subjeot to the "pragmatic test", was 

enthusiastically embraced by these jurists. Bartolus bimself 

aocepted that a state oould exert exclusive rights of juris­

diction within its. adjacent waters (~ adiaoens), without 

involving any olaim to a right of sovereignty over these 

waters. When pressed as to how far from land auch jurisdiotion 
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might be exercised, he suggested 100 miles as being a 

"moaerate distance". This was, from the classicist point 

of view, a subversive and progressive doctrine, for it 

allowed to a state the sole right of jurisdiction over 

something in which .a11 men have equal rights. 

In practice many states bad claimed exclusive jurisdiotion 

over the adjacent sea but no one had attempted to define the 

limita of this jurisdiction, either as to its charaoter or 

its scope. The further from land, the less confident the 

claim, until after a haze of blurred distinctions one passed 
"A beyond the realm ofAcertainty into the high seas, still free 

and sacrosanot. The question to what extent the littoral 

state was allowed to exercise this jurisdiotion hinged upon 

its relative naval strength, rather than upon any commonly 

aocepted notion of law. The most notorious transgresser of 

early times in this respect was the state of the city of 

Venice, which claimed "Dominion" over the northern part of 

the Adriatio, a time-honoured relationship which was given 

pioturesque expression periodical~ in the ceremony of the 

"marriage with the sea", conduoted at the sea's edge by 

the Doge of Venice. Similar claims were being put forward 

at this time also bJ Genoa in the Ligurian Sea and by the 

Tuscans and Pisans in the Tyrrbenian Sea. The Venetians 

went so far as to claim not merely an exclusive jurisdiction . 
16 

(jurisdict~) in, but actual ownership (potestas) of the 
) 
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gulf and sea of the Adriatic and also of the islands con­

tained therein. The claims of Venice bad long been uncon­

tested by other states on account of the predominance of that 

city-state as a maritime power in that region. Bartolus' 

doctrine was in effect a limitation upon ber aweeping claims 

to ownership, but he granted that she might have a property 

right in the islands, on the grounds of immemorial usage. 

For Baldus of the Ubald!, the most eminent pupil of 

Bartolus, the sea and the seashore are common to all, but 

he made an important three-fold distinction between property 

in the sea, use of the sea, and jurisdiction and protection 

in relation to the sea. This was an ingenious attempt to 

reconcile the freedom of the seas with certain practical 

nee da, auch as tha t fbr poli oing the se as against pirates, 

and this doctrine was to have a considerable influence on 

Grotius. Bartolus, on the other band, bad blurred these 

distinctions and with his theory of mare adiacens came closer 

to the theory of territorial waters in the classical sense. 

Baldus held another distinction between things which are 

res communes and those which are nullius in bonis; the latter 

may be appropriated, the former may not. Consequently, the 

sea may~ be appropriated by anyone; but there may be juris­

diction, without ownership, over it. Baldus conceived the 

mare adiacens as a judicial district in wbich the lus civile -------
la operative; the part of the sea over which the state bas 
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jurisdiotion is likened to a district whioh bas been 

annexed and subjoined to its territory. Thus, the juridioal 

prooess of assimilating the sea to the land, which could 

not be aooomplished under pure feudal law, was now under 

way. Baldus was also responsible for oonceiving the doctrine 

that under certain conditions a state may occupy the bed of 

the sea. The shore, instead of attaching to the sea, was 

regarded as part of the land. In time this new orientation 

would destroy the classio doctrine of the shore by stnking 

it in the territory of the littoral state. 

Simultaneous with this evolving doctrine of mare adiaoens 

and oognate theories, there were oonflicting opinions as to 

the legal statua of publio fisheries. The pure olassicist 

maintained that the use of fisheries was entirely free 

since the sea is common to all and incapable of appropriation 

in any sense. Even in an age when "sovere ignty" resided in 

the king, as representative of the state and the oommon weal, 

the classicist still held that the !E! piscandi was ~ 

gentium or lure naturalis and acco~dingly even the "sovereign" 

could not control the fisheries. This was, however, gradually 

becoming an extrema view. Feudal law at»ributed to the king 

certain exclusive rights and privileges, known as the regalia, 

or royal prerogative. Not only was jurisdiction over coastal 

waters inoluded in the regalia, but also the power to grant 

both fishery and fishing rights {reditus piscationum and ius 
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piseandi}. These rigbts applied equally to eoastal waters 

and publie rivera, but on the high seas, of course, the 

Crown had no rights of fishery save those whieh all men bad. 

As the king was the vertex of the feudal pyramid, there 

developed a praetiee of prerogative grants, sueh as rights 

of fisbing, percolating down to landowners in fief. When 

these rights, granted by a former king, became aeeepted 

by long-standing custom, the source of authority tended to 

be overlooked and the notion of pre script ion prevailed. 

Accordingly, another sebool of jurists based its doctrine 

on prescription, asserting that by this means a private person 

may acquire exclusive rights, either of use or quasi-possession, 

in public fisheries,that is in fisheries located in publie 

waters.. In the view of Bal bus authori ty on mediae val pre­

scriptions, things under the ius gentium may not be preseribed, 

but the exceptions to this rule that he states are most sig­

nifieant. In the fir st place, this rule a pp lies to prescripticn 

only and not to the acquis~tion of the same rights by custom. 

Exclusive rigbts based on prescription and custom are not in 

law the same, tbough their immediate effect may be, because 

in the former case the t:erson acquiring the right bas taken 

it from someone else, whereas if he bas acquired it by custom 

he has not. Thus the ~ piscandi may be ac~uired by eustom, 

the burden of proof resting with the person alle ging exclusive 

rights, and it would be required to prove that the ius piscandi 
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bad in fact been exercised for at least ten clear years "with 

the knowledge and sanction of the people". It appears too 

that for a prescriptive right of fishing to be valid under 

the ~ gentium the period must be one cuius ~tii memoria 

non extat in contrarium. This limita was the factual basis 

ot Venetian rights in the Adriatio and was acknowledged by 

classical and practical jurists alike to be good law. As 

we have seen, however, what was or iginally a right of fishing 

developed into exclusive jurisdiotion and ownership in rela­

tion to the sea surrounding. Even Balbus believed that the 
,. 

Venetians had jurisdiction in eo#Um mari, ex lonsa consuetudine 

and bad acquired a~ maris. 

For both of the groups that allowed limitations to the 

doctrine of the freedom of the seas, through the resalia or 

prescri~ion, the community of the sea remained inviolate. 

Those who held the theory of ~ adiacens advanced by Bartolus 

may for this purpose be olassed with those who repudiated 

it, for the theory of th~ adjacent sea is fundamentslly con-

cerned with rights of jurisdiction, not with rights of 

property, in the sea. There were, however, those who hald 

that the sea, or part of it, may be owned as property, just 

as land is owned, and fishery rights were regarded as property 

rights, vested in the prop~ietor of the waters. This theory 

developed along two lines, arising out of the theory of ~ 

adiacens on tbe one band, and of the ancient law of custan and 
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the feudal doctrine of the regalia, on the other. These 

two stranda of juridical doctrine were separate and inde­
m 

pendent but they were later to terge in the theory of 

dominium maris, as soon as it was settled that the mare 
e 

adiacena .ould be owned as ~operty. 

The development of the original theory of the freedom 

of the seas into that of dominium maria can now be briefly 

summarised. The first derogation from the claasical dogma 

waa the doctrine of Paulus, that a private peraon may possess 

proprium ius in a definite part of the sea. The Glossators 

conceded that this right may be 'cquired per privilegium vel 

per longam consuetudinem, and then it became eatablished that 

the princeps may impose a servitude on the sea. By a broad 

interpretation of the rights of the king included in the 

regalia and by a wide application of the laws of prescription 

to the sea and maritime fisheries, later juriats broke down 

the original doctrine forbidding private appropriation of 

what is common to all. Under Bartolus the theory of ~ 

adiacens emerged, and Baldus followed with the theory that 

the adjacent sea is a district of that state over which the 

state's law is extended. The last point in the development 

ia made by Gentilis, who applied the word territorium both 

to land and sea. After Gentilis, it is literally correct to 

speak of territorial waters in international law. 

The theory of territorial waters (dominium maris) is 
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latent, if not implicit, in the theory of~ adiacens, for 

the former demanda the extension of municipal law over the 

adjacent sea, and it became virtually inevitable after the 

work of Bartolus and Baldus. The assimilation of the 

adjacent sea to the land adjoining, though primarily accom­

plished to justify the claims of jurisdiction over the 

adjacent sea, is favourable to the theory that the state 

exercising this jurisdiction bas a certain proprietary right 

in the coastal waters. With the relationship, both political 

and legal, between the state.and its adjacent waters becoming 

generally accepted, the rights of property recognized on land 

coul~mutatis mutandis, be extended to the coastal sea, in 

much the same way that criminal jurisdiotion bad already 

been extended there. In the sovereign only lay the right 

to exercise jurisdiction, for he was the ultimate owner of 

all the lands. rn practice he also exercised by now exclusive 

jurisdiction in the sea. So he must have right of ownership 

in the sea, just as he had ownership over the lands. 

This analysis brings us up to modern times, to the notions 

of state sovereignty and territorial waters. BUt the great 

and decisive battle bas still to be waged, and for this 

account we must turn to a new chapter. 
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Chaptex- 6: The Emerging Theory of the Territorial Sea 

("'What's the good of Mercator's North Poles 
and Equators, Tropics, Zones, and Meridian 
Lines?' 
so the Bellman would cry: and the crew 
would reply 'They are merely conventional 
s ignsl '" 

Hunting of the Snark- Carroll.) 

It bas been observed that as the state system hardened 

and engendered national aspirations, involving repeated 

incursions on the principle of the freedom of the seas, the 

historical school of .jurisconsults turned from the need to 

adapt the Roman law to changing conditions and devoted 

itself instead to scholarly works in classical research. 

It can be assumed that the field would bave been left 

entirely to the practical jurisconsults but for the appear­

ance of an exceptional classical scbolar. The genius ot 

Hugo Grotius bad auch an abundance tbat it not only re­

vitàl1zed the well-ploughed field of civil law but ovex-­

flowed into virgin soil, planting seeds of ~gal tbought 

and moral wisdom that would take root and flower in the 

shape of modern international law. 

The doctrine of mare adiacens was well entrenched in 
-..;;.;..,;;;~..;;..;..~ 

Europe by the 16th century, allowing certain exclusive 

rights of jurisdiction to the littoral state or its sovereign 
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head. Bartolus and Baldus·had sone so far as to presoribe 

lOO and 60 mile limi ts respeoti vely to this jurisdiotion, 

but these limita bad not been sanotioned by the general 

usage of states, though sometimes quoted with approval 

by the Mediterranean states. The more olosely any part 

of the sea resembled native or inland waters, the more 

tenaoiously states clung to the analogy with bays and 

gulfs, and public rivera~ Passage through the Sound into 

the Baltio Sea was subject to heavy dues by Denmark, a 

prominent maritime power whioh also olaimed sovereignty 

over much of the North Sea. This olaim did not give rise 

to much controversy at the time, for her main rival England, 

partioularly in the loelandio and Norwegian fisheries, was 

soon to make equally sweeping olaims to ber own "home waters". 

The Venetian claim to the Adriatic bad the positive approval 

of the Christian states as a bulwark agaiœ t the further 

enoroachments of the Turkish Empire in Europe and a means 

for suppressing both Saracens and pirates, then equated 

as hostes humani generis. But real and lasting antagonism 

erupted over the extraordinary papal bifurcation of the 

oceanà between Spain and Portugal, a dual sovereignty whioh 

could no more be enforced by arma than justified by law or 

ethios. A Spanish monk, Franois Alphonso de Castro, writing 

in the mid-16th oentury, protested valiantly that the pre­

tensions of Spain, .l:'ortugal, Venice and Genoa were oontrary 

to imperial law, to the primary right of mankind, and to 
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the law of nature. The dominium maris is not lawful, for 
hl 

the sea "ab origine siundi ad hodiernum usque di~m (has 

been) semper in communi nulla exparte tmmutatum".l More 

cautiously, his great compatriot, Ferdinand Vasquez, 

argued that the law of prescription, basis of the Italian 

cities' claims, was purely civil and that only the~ 

gentium and the ius naturae could be applied to issues 

between sovereign states. 

In 1609 the youthful Grotius threw bis weight into 

the attack with the publication of the "Mare Liberum", 

ostensibly designed to vindicate the right of the Dutch 

to compete with the Spanish and Portuguese in the East 

Indian trade. All property, he asserted, is based on 

possession (oocupatio).2 What cannot be seized or enclosed­

for example, the open sea - cannot beeome property and 

therefore remains common to all mankind.~ The sea ean 

neither be bought nor sold, nor otberwise legally aequired. 4 · 

It is under God 1 s dominion alone.5 Property rights by pre-

scription or custom cannot relate to the sea, fo; no one 
1:.1.. /JI"tfiwilè.• <~f 6 

has the power to grant a privilege toAmân~ind in general, 

and mankind in general cannot be assumed to have granted 

a concession in the sea.7 The shore partakes of the character 

of the sea.8 The air, the sea, and the sea-shore are all 

res nullius in the widest sense but not in the narrow sense 

by which tbings beco.me the property of those that seize 
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and possess them. 9 Agreements between maritime states to 

apportion certain areas of the sea to facilitate suppres­

sion of pirates bind only those who are parties to them 

and give no right of ownership:0 Navigation and fishing 

are on the same footing but the latter is deserving 

even mor~ of protection. 11 

Sueh tributes as are included in the regalia are im­

posed not on the thing, that is the ses. or sea-fisheries, 
'-

but on the persont2rtnerefore, they can be levied on 

subjeots of the sovereign, but not on foreigners. A 

maritime fishery is free to all men, since the sea is 

free to all. But the sovereign may tax his subjeets for 

exeroising their right of fishing there, sinoe the rigbt 

of taxation in respect of fisheries is vested in him by 

virtue of the re galia doctrine. The effe ct of this was 

to give the sovereign virtual control over the fisbery, 

as far as his subjeots were eoncerned, althougb in law 

the fisbery itself was not subjeot to control. In praetioe, 

if a subjeet could not afford to pay the tax be oould not 

exeroise bis rigbt to fish there, and Grotius was foroed 

to hold that the tax was levied not on the fisbery but 

on the subjeet's rigbt to fish,· so as to avoid granting 

to the sovereign any sort of proprietary right in the 

fisbery. 1 
In faet, bowever, the ~ ptscandi was ineluded 
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in the regalia as a logical extension of the doctrine 

that the Crown bas a proprietary rigbt in the .fishery, 

and this doctrine itself flowed from the larger concept 

of ownership in the territorial waters. It would have 

been fatal, of course, to Grotius• doctrine to allow any 

proprietas to the king but the result was that be could 

never have an entirely consistent theory that would permit 

a clear distinction between coastal waters and the open 

sea; and this invo~.-d a blurring Of the legal statua of 

public fisheries. He is careful to distinguish between 

the sea and a publio river, for the latter is the property 

of the people; it is public and the right of fishing in 

it can be granted by the people or by their kingf3 

Grotius then was necessarily vague in his definition 

of these parts of the sea which were excluded from bis rule 

of mare liberum. It is clear that rivera, inner saas and 

narrow outlets were excepted as being bounded round by 

land, but he prooeeds to name other ~es of water whioh 

are not to be deemed part of the sea - baya, gulfs and 

straits: "in hoc autem Oceano non de ainu aut freto". 

Moreover he goes on to suggest what appears to be a limit 

to the adjacent sea: "nec de omni quidem eo quod e litore 
. ' 

conspici potest~\he range of vision, reminiscent of the 

Scottish rule-of-thumb of "a land kenning" (approximately 14 

miles from the point of view of the crow's nest). By impli-
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cation Grotius seems to have admitted at least that the mare 

adiacens is not necessarily liberum, and his adversaries were 

to seize upon this looseness to justify their own contention 

that it could in fact be clausum. Nevertheless, although he 

appears to bave conceded the possibilit7 of territorial waters, 

he never expressly granted a special statua to these parts 

of the se a. 

In "De iure belli ac pacis, libri tres" (1625) Grotius 

returned to the subject briefly and modified his position 

slightly, but significantly, in relation to the inviolable 

character of the adjacent sea. No one can have property in 

the sea, whole or part, and this refera to states as well as 

priva te per sons. In the. first place, the se a cannot be ex­

hausted by promiscuous use, and where there is abundance for 

all tbere can be no moral justification for appropiration. 

Moreover, the sea cannot be occupied or possessed because of 

its liquidity, since liquida having no bounds of their own 

eannot be possessed unless enclosed, and as the sea exceeds 

the earth in area, it cannot be enclosed by it. In a signi-

ficant sentence, howe ver, Grotius seems to an ticipate 

Bynkershoek in suggesting that the adjacent sea extends as 

far as can·be proteoted by armed force from the land.l5 

Grotius 1 position was defended by another Dutcb scholar, 

J.I. Pontanus, against the attaeks of Selden and other British 

writers. Pontanus became historiographer to the King of 
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Denmark and the Danisb asserted their sovereignty over exten­

sive territorial waters. Accordingly, Pontanus found that 

his official position required him to adopt a lesa liberal 

view, like Grotius when he was appointed Swedish Ambassador 

to the French Court. Eventually Pont anus was obl~ ad to 

acknowledge a sharp distinction between the high seas and 

the ~ proximum. Grotius himself never made this concession 

but his theory of !!!!!:!_ liberum was now compromised. Even 

ao, Grotius and Pontanus were left free to att.ack the exor­

bitant. pretensiona of Spain and Portugal and at the same 

time to renounce Selden 1 s doctrine tha t the nature of the 

sea did not preelude ita appropriation and that phyaical 

strength alone sufficed to enforee a state's claim to sover­

eignty. Like Grotius, Pontanus differentiated between the 

oceanum vastum and the ~ proximum, but unlike Grotius he 

agreed with selden 1 s theory of dominium maris adiacentis; he 

was the eponymous bridge between the doctrine of mare liberum 

and that of the territorial sea. 

We have now outlined the views of Grotius, Pontanus, 

Vasquez, and de Castro, who shared the common purpose of 

upholding the broad principle of the freedom of the seas, 

subject to certain reservations. The opposing theory, that 

of mare clausum, found its most vigonous expression in· the 

British school of jurista, at the end of the 16th and in 

the early 17th century. Early in Elizabeth I's reign the 
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Englishman, Thomas Digges, vindicated the claim of the Crown 

to the foreshore in the right of prerogative. The shore is 

considered as part of the kingdom over which the Crown bas 

general ownership and as such bas never been 2! facto granted 

out to subjects of the Crown. The evidence of user and 

longa possessio on the part of a private subjeot does not 

avail to prove a title to it unless the grant can be shown. 

Henceforth, in most writings on the side of mare liberum 

the shore takes its charaoter from the land instead of the 

sea. The Soottish jurist, Sir Thomas Craig, who specialised 

in the ius feudale, followed Balbua in applying the rule of 

prescription, bolstered by custom, to the seas. He held the 

theory dominium maris and was one of the first British 

lawyers to declare that the sovereign is the proprietor of 

the fisheries round in the coastal waters round his land. 

He was also one of the first to object to the pressure of 

Dutoh competition on British fisheries. 

In practioe there bad always been a noticeable difference 

in attitude between the English and Scottisb fisbermen regard~ 

the activities of Dutch fishermen in British waters. A 

oomparison of English and Scottish fishery regulations up 

to the Union of the Crowns shows that the former were invar-
16 iably framed in a more liberal and tolerant spirit. For 

centuries Scottish fishermen bad been traditionally inhos­

pitable to any visiting oraft off their coast and many a 



75. 

ttme blood bad f~owed whan Dutch fishers were round casting 

tbeir nets within sight of shore. The fishing industry 

bad always played a more important role in the ~cottish 

economy than south of the border and fiah experts grew 

steadily in volume from the east coast fisberies of Scotland. 

All firtbs and inlets were held to be "reserved waters" and 

exclusive rights of fishery·were maintained at least 14 miles 

out to sea, sometillles twice that distance. Occasional refer­

ence was even made, as by Welwood, to an understanding wi th 

the Dutch that scottisb rights w_ithin 80 miles of the coast 

would not be infringed. It bas already been mentioned tbat 

the first to take cudgels against Grotius was William Welwood 

who was particularly concerned over the possibility of over­

fishing off the Scottish coast. He did not seek to overthrow 

Grotius' doctrine of mare liberum as a whole but he emph~sized 

auch limitations to it as were necessary to establish the 

rigbt of the sovereign to restrict the use of the coastal 

waters. Both the land and the adjacent sea were under the 

!c!Ommon jurisdiction of the sovereign who bad exclusive right 

of navigation and fisbing in these waters. His argument for 

territorial waters is based on local law and precedent. 

Chapter 4 bas related how James VI of Sootland assumed the 

crown of England with a rooted Scottish prejudice against 

sharing ancestral waters with foreigners and how poli tioal 

and economie conditions oombined to faveur the aggressive 

maritime policy of the stuarts. 
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There was no lack of doctrinal support for this stand, 

but until the advent of Selden the quality of scholarship 

dèclined wi th the rise in the emotional temperature. In 

the works of Serjeant Robert Callis two faults appeared 

whioh were to be oharacteristic of the aritish school ad-

vocating ~ clausum: a confusion between jurisdiction and 

sovereignty, and the assumption that aovereignty is derived 

from, or depends upon, ownership of the thing.in question. 

The Continental civilians, better drilled in the concepts 

of Roman law, were more careful in making distinctions, such 

as that between dominium {full legal ownership having the 

essence of potestas or proprietas) and imperium (sovereignty 

in relation to territory). It was feasible for an advocate 

of mare liberum to allow the theory of mare adiacens without 

proprietas; but once Eroprietas was allowed in the mare 

adiaoens, the theory of dominium maris was involved and 

that of mare clausum more difficult to refute. Lord Coke 

followed Digges and Collis in presenting arguments based 

upon the oommon law and upon the statutes of the realm, and 

after much valuable historical research by Sir John Borougb, 

the time was ripe for John Selden to fuse these elements 

into his prodigious work "Mare Clausum" (1635), the final 

statement of the British scbool. 

The substance of Selden's argument, supported by a maas 

of historical evidence, may be summarised~7 The sea is 

capable of appropriation. The ancient law relating to the 
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community of things bad been considerably diluted down the 

ages and the claim to dominion over parts of the sea was 

not contrary to the law of nature or the law of nations. 

In practice many modern states exercised real sovereignty 

in certain waters - the Venetians, Genoans, TUscans, Pisans, 

Turks, Poles, Germans, Russians, Swedes, and Danes, as well 

a&~ the British; on the other band, Spain and Portugal bad 

no title to the oceans purported to be theirs under the 

famous papal bull of Alexander VI in 1493. The permission 

of innocent passage through territorial waters does not 

derogate from the sovereign state's dominion of the sea. 

It is not true that the sea bas no limita, nor that it is 

inexhaustible from promiscuous use. 

Selden showed that maritime sovereignty had been eontin­

uously exereised within the British seas (as be defined them) 

since the days of the early Britons and that the kinga of 

England had perpetually enjoyed exclusive dominion and juris­

diction in the surrounding saas as part of their territory. 

They bad always preserved the right to forbid foreigners 

from fishing and navigation or to exact tribute for that 

liberty. The Crown's rightsin the saas, asserted both by 

the kinga and Parliaments of England, were in conformity 

with the eommon law of England and bad been in several 

instances acknowledged by other nations. 



78. 

The doctrine of Grotius, with which the cla1ms of Spain 

and Portugal were met, bad gone furtber than was necessary 

to destroy these pretensions and turther than any state 

except the United Provinces, which .was closetted in the 

British seas, cared to go. The world was anxioua to aeoure 

the right of navigation, but it was willing that states 

should enjoy the minor righta of property and the general 

rights of sovereignty which accompany national ownerahip. 

Most of the remaining jurists of the 11th century agreed 

with Selden tbat the right of appropt;ation in the sea 

existed in law but that no atate could forbid the peaceful 

navigation of ita seaa without violating the laws of humanity. 

On the other band, they rejected the exaggerated sweep of 

hia generalisations which permitted righta of sovereignty 

over wide expanses of the ocean in the case of the strongest 

maritime powers. While the morslly impeccable premises of 

Grotius' argument, appealing to universal conscience, equity, 

and hUmility, were accepted as the only possible foundation 

for international commerce, it was the lesa extrema viewsof 

Selden that approximate more nearly to those of modern inter­

national law relating to the territorial sea. It was left to 

the Age of Enlightenment to resolve the paradox and to fix 

the limita of this sea, once if not for all. 

In his ramous work, "De iure naturae et gentium" {1672), 

Pufendorf dealt with the subject of the sea's statua, somewhat 
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sketchily, maintaining that fluidity is no bai" to appl'OPI"i­

ation, since I"ivers can be owned; that though the sea itself 

is inexhaustible foi" many pui"poses, its pi"oducts &I"e not 

and "thei"e is no I"eason why the bordei"ers should not ra thel' 

challenge to themselves the happiness of a wealthy shore OI' 

sea than those who are seated at a distance from it ." Tœ 

pai"amount exigencies of national secui"ity and defence, and 

established rights of exclusive fishery justify the claims 

of a maritime state to dominion over the adjacent se a. The 

extent of that dominion in any particular case is determined 

by the physical facts of effective possession or to be spelled 

out of treaties; and where the question is still in doubt 

after these tests have been applied, it should be presumed 

that the sea belongs to the states boi"dering on it, so far 

as may be neoessary for their defence. 

As the 17th and 18th centuries advanoed the zeal of 

maritime states to maintain propi"ietary rights in the open 

sea waned considei"ably, despite the partial acoeptance of 

Selden's doctrine, and by the end of the 18th century those 

parts of the sea "spoken for" by the pi"incipal trading 

nations bad been reduced to relatively narrow territorial 

belts. It was a curious irony of history that Britain, 

defender of the closed sea, was to have most reason for 

championing the freedom of the seas. After a series of 

naval victorias over the Dutch and French, she was to 
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emerge as mistress of the seas, presiding imperially over 

saor:es of trade routes circ ling the globe. De spi te constant 

embarassment by the shadow of her past Britain made little 

serious attempt after Trafalgar to preserve the substance 

of her former claims and under the aegis of her navy free­

dom of navigation and commerce became an actuality. 

In the course of legal doctrine the tendency to narrow 

the range of maritime occupation is still more strongly 

marked. Virtually every text-writer who touched upon the 

subject accepted Grotius• basic premises: the sea oannot be 

occupied; it is indivisible, inexhaustible, and productive 

without the increment of man's labour; it cannot be allotted 

or appropriated, and there is no moral excuse tor abandoning 

the original community of goods. togically, if these tenets 

were valid, they applied equally to all portions of the sea, 

yet enclosed seas, straits, baya, golfs, and littoral seas 

were still regarded as susceptible of occupation, and this 

was clearly necessary and desirable on the call of national 

seourity. Accordingly, while no one was prepared to atandon 

utterly Selden 1 s view that the sea can be subjeoted to p.ro­

prietary rights, still lesa was anyone prepared to accept 

Grotius' liberal doctrine with all its consequences. So 

there was a growing willingness to declare tbe ocean to be 

truly free and at the same time, to recognize states aa 

holding certain waters by right as in the nature of territory, 



81. 

subject to the right of navigation on the part of other 

states. 

The ~ liberum v. ~ clausum controversy was closed, 

as far as the Dutch were concerned, by the publication in 

1702 of Cornelius van Bynkershoek 1s "De dominio maris dis­

sertatio", in which Selde.n' s the ory is rejected by suggesting 

a de.finite and realistic limi t for the breadth of the terri-

torial belt. Here, the adjacent sea is assimilated to the 

land territory and the distinction between imperium and 

dominium disappears completely. In a later work, "Quaestiones 

iuris publici" (1737), Bynkershoek held that while the open 

ocean could not be under dominion, large parts of it could 

be appropriated (fluidity being no bar) and various nations 

bad at different timea enjoyed auch dominion. Since the 

invincible agreement for territorial waters was related to 

the needs for state security, the measure of effecti'O'e defence 

was put forward as a reasonable criterion in the measurement 

of territorial waters. This oriterion found expression in 

Bynkershoek's famous maxim, imperium terrae finiri ubi finitur 

armorum potestas, which, as we have seen, was hinted at by 

Grotius and was formulated by other writers prior to Bynker­

shoek. In fact the cannon-abot rule was familiar in most 

countries at that time; it was accepted as established law 

in France and was probably equatly well-known in Dutch 

diplomatie practice. However that may be, Bynkershoek was 

responsible for generalising and popularising the rule. 
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In "Le Droit des Gens" (1758) Emmerich de Vattel asserted 

that a state might acquire exclusive rights in navigation 

and fishery in the open sea by treaties, but not by prescrip­

tion, unleas in virtue of the consent or tacit agreement of 

other states. "When a nation that is in possession of the 

navigation and fishery in certain tracts of the aèa claims 

an exclusive right of them and forbids all participation 

on the part of other nations, if the others obey that pro­

hibition with sufficient marks of acquieacence, they tacitly 

renounce their own right in favour of that nation, and ea­

tablisb for ber a new right, which she may afterwarda law­

rully maintain against them, eapecially when it is confirmed 

by long use 1~ •• Between nation and nation all that can 

reaaonably be said is that in general the dominion of the 

atate over the neighbouring sea extenda as far as ber 

aafetY: randers it necessary and her power ia able to asaert 

it.« 19Tbus it is clear that Vattel approves of the reason 

for the cannon-abot rule, but i t appears from other parts 

of his texts that in the case of coastal fisheries - oer-

tainly in the c-ase of sedentary fisheries - natural and 

economie conditions would prevail, on the basis of custom, 

to determine the extent of territorial waters. 

Soon after this attempts were made to formulate a definite 

measurement of the territorial belt in terms of miles or 

league a. In 1782 the ltalian author Ferdinando Geliani proposed 
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a three-mile rule, particularly as a neutrality zone, but 

this was not accepted at once by other writers. In 1795 

another eminent Italian jurist, Domenico Azurit helped to 

graft the three-mile rule on to the young and supple body 

of international law. nit would be reasonable, then, witbout 

inquiring wbether the nation in possession of the territory 

bas a castle or battery erected in the open sea, to determine 

definitely tha~ the jurisdiction of the territorial sea 

shall extend no turther than three miles from the land which 

is without dispute the greatest distance to which the force 

Of d a ball Or bomb •
n2Ô ~ 

gunpow er can carry 

In the "Protection of Coastal Fisheries unde·r Inter-

national Law" Professor Stefan A. Riesenfeld cites passages 

tram 227 text-writers of the l9th and 20th centuries. This 

summary shows tbat "during the first half of the l9th century 

the cannon-shot rule prevailed, but later the three-mile 

rule gained ground, giving way still more recently to the 

conviction tho. t neither rule conforma to aetual international 

praetice, but that the adjustment of conflicting inte.rests 

must be round in a different and lesa meehanically rigid 

formula.n 21or the 113 writers between 1800 and 1899, 52 

favoured the eannon-shot rule, 15 the cannon-abot or three­

mile rule, 27 the three mile rule, one a different fixed 

measure, while 18 took the view that the question should be 

answered on different grounds, tsking into account the 

interests involved. or the 114 writers since 1900, 14 
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~avoured the cannon-abot rule, six the cannon-abot or three­

mile rule, 41 the three-mile rule, one a different measure, 

while 52 took the view either that there was no international 

agreement on the question and that states were free to make 

any reasonable claim, or that the question should be solved. 

acoording to international law on a basis which varies 

acoording to the interests and circumstances involved. 

The reason for the gradual abandonment o~ the cannon­

abot rule by states in faveur of three marine miles was 

described with lucidity by Professer P.c. Jessup in the 

nLaw of Territorial Waters and Maritime Jurisdiction", in 

these words~"The truth seems to be that the value o~ Bynker-
1 shoek's maxim 'imperium terrae fineri ubi finitur armorum 

potestas' lay in the ~act that it denied the ancient theory 

that the sea is incapable of appropriation without counten­

ancing the excessively wide claims which bad led to the famous 

Grotius-Selden controversy. The nations were unwilling to 

say that the free and common seas toucbed tbeir very shores, 

and on the other band they round it impraoticable to claim 

dominion over vast oceans. Bynkershoek supplied the hapP,y 

medium on a theoretical basis which appealed to the ·spirit 

of the times. His norm of cannon range was adopted and 

acoepted for nearly a oentury before Jefferson started the 

fashion of using three miles, or a marine league, as the 

alternative. It was then approximately an exact equivalent, 
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and to this its introduction was no doubt due, but once 

introduced it remained because the nations found it a con-

venient compromise between conflicting interests. When it 

ceases to be generally convenient it will probably be 

changed by general convention":-· In recent years it bas 

been suggested (k) that the two rules are not only distinct 

in nature but may be equally distinct in origin and develop­

ment. It is related by Fulton that the first mention of a 

three-mile maritime belt for exclusive fishing rights was 

contained in a diplomatie document for use by the English 

ambassadors to the Cologne Peace Conference in 1673 r. "In 

which fishing ye said States shall oblidge themselves that 

their subjects shall not come with in one league of ye shores 
iê of England and scotland." It might well be that the historical 

identification of the one rule with the other is no more than 

a fiction of the 18th century jurists striving to reconcile 

and represent divergent state practices and to secure for 

the future a practical and generally acceptable rule. 

The most ardent and consistent supporters of the three­

mile rule have allrays been Britain and United States, with 

the acquiescence, in· varying degrees of enthusiasm, of many 

states, including France, Germany, Belgium, Rolland, Greece, 

Turkey, and Japan, subject to reservations in many cases 

with regard to fishing and other rights. Russia, 1 taly, 

Portugal, and Spain have been traditionally diasatisfied 

• W.L. WALIŒR, "Territorial Waters: The Cannon Sbot Rule". 
B.Y.I.L. 1945, pp. 210. 
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with the three-mile rule which the~ have frequently criti­

cized as being inadequate for the protection of their 

national interests, and diverse claims to wider dominion 

have been asserted from time to time. Scandinavian alaims 

to a four-mile zone have com.e to be regarded separatel~ and 

are virtually ap~oved in international law by long-standing 

austom, an inheri tance of the anaie.nt Danish alaims to wide 

dominion of the surrounding sea. Norway in particular bas 

been favoured in view of the specially marked indentation 

of her coast line, as will be se~n later in a review of 

the recent Anglo-Norwegian Fisheries case (I.c.J. 1951). 

Several Latin American states have laid claim to exclusive 

jurisdiction over exorbitant distances at se a. Wh ile the se 

have not been supported by the rest of the world, they indi­

cate the need for soma kind of standard to be followed. 

The Codification Conference held in The Hague in 1930 under 

the auspices of the League of Nations failed to agree on a 

uniform breadth of the territorial sea, vigorous arguments 

being beard for three, four, six and twelve miles, and the 

delegates failed indeed to agree on the need for a uniform 

standard. Bimilar difficultie s were encountered when the 

International Law Commission of the United Nations attempted 

to codify international law relating to the regime of the 

territorial sea, and it remains to be sean what measure of 

success can be achieved by this attempt. 
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In ~ecent yea~s a distinction bas come to be made between 

the exe~ci8e of j-p~isdiction and tbat of oont~ol by the 

litto~al state. Jurisdiction may be said to connote the 

power of the 8 ta te' 8 courts to adjudicate, wbereas control 

connotes the power of administ~ative and executive officers 

to govern the actions of persona and tbings. For example, 

diplomatie officials a~e immune from the ju~isdiction of 

the courts in the state to wbicb they are accredited but 

are subject to many regulations imposed by the executive 

organs of that state's government. Again, a foreign sbip 

pursuing innocent passage througb territorial waters is in 

general immune from. the normal court processes of the lit­

toral stâte, wb ile ~emaining subjeot to i ts navigation ~egu­

lations. As international,. law stands at present, in the 

view of most states, jurisdiction may be exercised within 

tbree (or, exceptionally, four, six, or twelve) miles of 

the shore and any act may be committed tberein wbicb is 

lawful on the land adjoining. This is subjeot to the right 

of innocent passage and to the contingency of the." force 

majeure!! (su ch as the right to seek sbelter in extremi ty). 

The exercise by certain states of special rights beyond this 

territorial zone is acquiesced in by most of the world, par­

ticularly if the state's security or public health is in­

volved. For example, the United States Cuatoms Department 

bas long asa)lmed a 12-mile zone of jurisdiction over ineoming 
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ships. Ir the passe ssion of territorial waters cons ti tuted 

nothing more than a 1bundle of servitudes' or certain rights 

of control or jurisdiction, then in such a case it would be 

difficult to see a difference in kind between the three­

mile zone and the 12-mile zone. But if the territorial 

waters are assimilated to the land adjoining, then the 

distinction becon:es clear, involving "full jurisdiction" on 

the one band and nlimited control" on the other. 

At The Hague Codification Conference it was proposed 

inter !!!! that various exceptions be allowed to the general 

rule of a three-mile limit, and the principle was put forward 

of a zone on the high seas contiguous to the territorial sea 

in which the littoral state could exercise auch control as 

was necessary to satisfy it s customs, public health, and 

security regulations. Twelve miles from the coast were su g­

gested as the extent of auch a oontiguous zone, that is nine 

outside the traditional three-mile zone of the territorial 

aea. United States, Britain, Canada, Australia, South Africa, 

Japan, Brazil, India and Sweden were opposed to the whole 

conception of a contiguous zone, and the proposal was dropped. 

Sufficient agreement was, however, reached to enable the 

conference to prepare a draft Resolution on the legal 

statua of the territorial sea. Every delegate eoncurred 

the.t a littoral state possesse a sovereignty over its ter­

ritorial zone or the sea, but the word "sovereignty" is 
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used, almost apologetioally, in a relative, not absolute, 

sense to imply that "the power exercised by the state·over 

this belt is in its nature in no way different from the 

power which the state exercises over its domain on land.n24 

But the specifie rights of a littoral state actually exeroised 

in its territorial waters, far from being unlimited as on 

land, can usually be re.duoed to one of five heads: juris­

diction over foreign vessels, police funotions, customs and 

revenue regulations, fishery rights, and maritime ceremonial 

(such as showing of the flag). Moreover, the limitations 

imposed by international law on a state 'a power in re speot 

of its sovereignty over the territorial sea are greater 

and more numerous than those in rbspect of its domain on 

land. The littoral state may not impede, or levy a charge 

upon, the innocent passage of foreign vessels (other than 

warships) in the territorial sea; on the other band, the 

latter are obliged to comply wi th "the laws and re gu lEt ions 

enacted in eonformity with international usage by the coastal 

dtate, and in partioular as regards: 

(a) 

( b) 

( c) 

(d) 

the safety of traffic and the protection of 
channels and buoys; 

the protection of the waters of th~ coastal 
State against pollution of any kind caused by 
vesse ls; 

the protection of the products of the terri­
torial sea; 

the rights of fishing, shooting. .. _and analogous 
rights belonging to the Coastal State. n25..:- · 
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Approval was also given to the right of "bot pursuit" 

of a foreign vessel into the bigh seas, when a regulation 

(suoh as a fisberies regulation) is infringed by it within 

the territorial sea, provided the pursuit follows immediately 

on the escape of the foreign vessel and is continuous. The 

rigb.t of pursuit ceases as soon as the vessel pursued entera 

the territorial se a of i ts own country or of. a third sta te. 

In 1953 at Geneva the International Law Commission of 
\ 

the United Nations recommended: nOn the high seas adjacent 

to its territorial sea, the coastal S.tate may exercise the 

control necessary to prevent and punish the infringement, 

within its territory or territorial sea, of its customs, 

immigration, fiscal or sanitary regulations. Such control 

may not be exercised at a distance beyond twelve miles from 

the base-line from which the width of the territorial sea 

is measured." The British Government, for long one of the 

most ardent opponents to the doctrine of the contiguous 

zone accepted this position subject to the provisions that 

{a) jurisdiction within the contiguous zone is 
restricted to customs, fiscal or sanitary regu­

·lat ions, only; 

(b) such jurisdiotion is not exercised more tban 
twelve miles from the coast; 

(c) the territorial waters of a state shall not 
extend more than three miles from the coast 
unless in a particular case a state bas an 
existing title, sanction~ by long-standing 
custom, to a wider belt. 
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As far as fisheries are concerned, the present develop­

ment of maritime jurisdiction seems to be somewhat as 

follows. All states accept the existence of a territorial 

zone of the sea up to at least three miles; within the se 

waters the littoral state is assured of exclusive rights 

of fishery. Outside the tbree-mile zone up to 12 miles 

various rights are claimed ranging from full jurisdiction, 

involving territorial sovereignty and full legal ownership 

of the fisheries, to the minimum of rights of control to 

safeguard the most vital interests of the littoral state. 

The views of different states upon the legal statua of the 

fisheries wi thin the nine "marginal" miles depends upon 

the character of the coastal sea, the coast-line 1 and the 

fisheries involved, upon analogous rigb.ts that have been 

exercised in the past within tbese waters, and upon many 

ether factors basides. outside the twelve-mile zone few 

states will make so bold as to claim full legal control 

of the fisheries, unless they can point to exceptional 

circumstances in fact and in law. Law is made by marginal 

cases, and international law is no exception. We may expect 

tben that the law relating to the jurisdiction over fisheries 

will take shape from the settlement of disputes arising 

in these nine "marginal" miles of the coastal sea. Ac­

cordingly, attention will have to be given to seme of these 

disputes, through the medium of selected case histories, 

but before this is done we must devote a further chapter to 

current developments in the theory of maritime jurisdiction. 
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Chapter 7: Doctrinal Developments in Maritime Jurisdiction 

("Between two girls, which bath the merriest 
eye; I have perhaps some shallow spirit of 
judgment; 9 
But in these nice sharp *uillets of the law, 
good faith, I am no wiser than a daw." 

Henry VI, Shakespeare. ) 

Considerable attention bas been paid to the gradual 

evolution of the territorial sea. It bas been observed 

that the extent of the territorial belt bas never been 

the subject of general agreement among states and jurists, 

but the exclusive nature of the littoral state 1 s rights in 

its territorial waters bas been accepted by m 1. Ir it is 

true that certain state practices of recent times bave been 

subversive of the most cherished traditions of the law 

relating to the sea, it is even more true and more relevant 

that the 1 BYr of the se a cannot pretend to have a uni vers al 

application until it follows the plain trends of inter­

national society. Now as never before the sea holds 

glittering promise of mineral wealthfur states that can 

bring modern technology to bear upon it; and among the 

fisheries the age-old problems are magnified by the facts 

of depletion and the needs for conservation and exploitation. 

Both sets of problems, involving the most intimate hopes 

and fears of coastal states, are every day at play in 
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diction, control, or sovereignty at sea. 

Despite the lack of total agreement on the width of 
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the territorial belt, states have until recently been 

satisfied that cnly two dimensions could be related to its 

measurement; the sovereignty claliœd was always co-extensive 

with the coast-lina, and extending seawards from it. The 

question of a third dimension, that of depth or height, 

did not arise as a practical possibility, until the advent 

of the aeroplane and the oil drill. In the 20th cen tury 

the .growth of international aviation bas thrust upon lawyers 

a host of new problems relating to the legal statua of 

air-space, which required fresh thinking about the limita 

to a state's territory and toits jurisdictional rights. 

At the same time lawyers began to ponder on the statua of 

the sea-bed. In 1923 Sir Cecil Hurst posed the startling 

, question: "Who se i s the Bed of the ~ea?" (:l) Due to the 

conclus ive character of r ights to the territorial sea, the 

answer might be supposed easy in relaticn to the territorial 

belt; but what of the sea-bed cu tside the se limita? 

The question·first posed itself in relation to sedentary 

fisheries, which are very often situated outside the range 

of territorial waters, strictly defined. Sedentary fisheries 

comrr ise various classes of marine products, su ch as edible 

oysters (e.g. off the coasts of England, Ireland, France, 

â B.Y.I.L. Vol. IV, 1923/24 pp. 34. 
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Australia, Florida), pearl oysters (ceylon, Persian Gulf, 

Venezuela, Panama, New Guinea, Australia, French Somaliland), 

amber (Baltic Sea, Scandinavia), coral (Australia, Algeria, 

Sard~nia, Sicily), sponges (Tunisia, Morocc9, Florida, 

Mexico, the Levant), chanks (Ceylon), trepangs (Malaya, 

Chi.na) and beche-de-mer (China). With the exception of 

amber and coral these are live animais which oan usually 

detach themselves from their moorings, but since they are 

almost invariably caught when attaohed to the bed of the 

sea, they have come to be regarded, separately from floating 

fish, as belonging to the so il or the sea-bed, rather than 

the sea itself. But biologically the facts are different, 

for these animals live in the water and derive their food 

from it, not from the soil; accordingly, there is no need 

to accept H1.ll"St's analogy with "produce of the soil". Can 

a valid distinction in law be drawn between an oyster or 

sponge and a floating fish on the ground that the former 

oan be subject to ownership by reason of its inoidental 

attaohment to a bank1hereas the latter can only be owned 

when eaught? The ius soli principle of nationality cannot 

be applied by analogy to a sponge any·more than to a salmon; 

nor oan an oyster, once it finds attachment, derive its 
4U\ 

"do mio ile" from a suppose d "animu s m•-mdi" 1 

There were long-standing olaims to the ownership of the 

pearl and chank beds in the Gulf of Manaas, between India 

and Ceylan, by successive Portuguese, Dutoh and British 



95 •. 

colonialists, and none disputed that a good title obtained 

on the basis of long-continued and uncm tested occupation. 

From this position HWastai'«ed that "the exclusive right 

to the pearls to be obtained from the banks flowed from 

the ownership of the bed of the sea where the banks were 

situated, and not from any claim to maritime juril!iction 

over the waters. Wherever it can be shown that particular 

oyster beds, pearl banks, chank fisheriea, sponge fisheries, 

or whatever may be the particular· form of aedentary fishery 

in question out aide the three-mile limi t, have always been 

kept in occupation by the sovereign of the adjacent land, 

ownership of the soil of the bed of the sea wbere the fishery 

was situated may be presumed, and the exclusive right to the 

produce to be obtained from these fisheries may be bued·,·o~tr, 

their being a produce of the soil." The sea, according to 

Hurst was !!! communia, but the sea-bed and aubsoil were 

res nullius. Accordingly the sea-bed and its resourcea were 

amenable to occupation, while the sea remained inviolate. 

We have alread.y auggested that sedentary fisheries 

cannat be regarded as the produce of the soil except by a 

legal fiction. Nor, it may be added, can ownership of the 

sea-bed under the high seas be.oomevested in the coastal state 

by reference to uncon tested oncupation. It is one thing to 

argue that exclusive legal rights to sedentary fisheries 

can be acquired by a state through immemorial usage and 

acquiescenee, but an entirely different matter to go further 
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and argue that long and undisputed use of the fishery per­

fects the state's title to the soil. No analogy should be 

made from the principle of effective occupation of land 

territory. In literal terms effective occupation of the 

sea bed is impossible, for it cannot be inhabited, administered 

or fortified. Even for land territory, the degree of effec­

tive occupation required ta vest a title may test the. nicest 

judgment { c~. The Legal Statua of Eastern Greenland P. C.I .J.). 

Not only is occupation not a sufficient condition of title, 

it may not even be a necessary one. The legal basis of 

occupation ct the sea-bed is even less secure, particularly 
0 

as recourse must be bad to a sort of "n•tional" occupation. 

Hurst also mentions long-standing custom as a criterion, 

and many jurists have preferred to look for positive pre­

scription to support claims to long-established sedentary 

fisheries. The distinction in international law between 

occupation on the one band and immemorial usage and control 

o~ the other is not an easy one; in matters of the sea it 

may be an impossible one. Clearly where sedentary fisheries 

in the high seas have been exploited exclusively by the 

natives of the adjacent state for a very long time, their 

rights to this fishery may be regarded as settled in law. 

The history of the Ceylan chank fisheries, for example, 

can be traced from the 6th century B.a. They have passed 

through various ow.ners, but as owners they were recognized. 



No branch of international law resta more squarely on 

oustomary law than the law relating to the sea, unless it 

be that ar diplomatie immunities. But many of the most 

valuable sedentary fisheries to-day on the high seas have 

been exploited only recently, either becau~e they were 

newly discovered or as an extension of traditional sedentary 

fisheries in territorial waters, striotly defined. In 

determining a legitimate prescriptive period for inter-

national law there is no settled framework of reference 

to guide the judicial process, and coastal states have not 
' 

been willing to wait for one. Unilateral action by states 

in claiming certain rights to large chunks of the high seas 

bas become almost sanctified by its very universality. With 

the codification of the law of the sea in the bands of the 

International Law Commission, suggestions have been made 

that the statua quo in relation to sedentary fisheries 

should be preserved.1 This wouJd mean that newly-diacovered 

banks, in which no rights bad been acquired by prescription, 

would be subject to the general regime of floating fisheries 

and prescriptive rights could not be regarded as precedents 

to justify the new occupation of any part of the sea-bed 

ou tside territorial waters. In future, pre sumably, the 

rights of coastal and other states to sedentary fisheries 

would be both limited and guaranteed by the sanction of 

bilateral or multilateral treaties and international con-
" 

ventions. 2 

97. 



98. 

Hurst's main argument was that "the recognition of special 

property rights in particular areas of the bed of the sea 

outside the marginal belt for the purpose of sedentary 

fisheries does not conflict in any way with the common 

enjoyment by all mankirtd of the rights of navigation of 

waters lying over these beda. ~or does it entail the recog­

nition of any special or exclusive right to the capture of 

swimming fi ah over or around the se beda." Gidel on the 

other band insista that the ownership of sedentary fiaheries 

and the freedom of the high se as are essentially incompatible .3' 

This view is obviously predicated on the original beliet 

in the absolute freedom of the high seas. In "La Plataforma 
,. 

continental a•te del derecho'', he concedes that "the concept 

of the freedom of the high seas bas now lost the absolute 

and tyrranical character imposed upon it by its origin as 

a reaction against claims to territorial sovereignty over 

the high se as. n.f: This concept bas served i ts pur po se in an 

age when the paramount urgency waa to maintain and safeguard 

the free navigation of the seas. This need to-day is none 

the lesa desirable, but it can be presumed to be sufficiently 

rooted in the universel codes of ethics to co-exist with 

apparently derogatory practices on the high seas, which 

themselves must safeguard other, newer vital needs. 

When a coastal state actually assumes exclusive super­

vision over a sedentary fishery outside its territorial 

waters, however, it need not claim more than the measure 
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of jurisdiction required to achieve its purpose of regulating 

the fishery. Once this jurisdiction bas been conceded, an 

element of exclusiveness is introduced which ~elates the 

sea-bed, the subsoil and the super jacent waters more elosely 

to the territorial sea than to the high seas, because to 

sorne extent in having exclusive right to exploit, or to 

regulate the ecxploi tation of, the sedentary fisheries in 

that region, a system of priorities is involved, even though 

unimpeded navigation through the super jaoent waters is 

assured •5 In some measure the freedom of navigation bas to 

concede to the priority established in that region, because 

the exploitation of the sedentary fishery inevitably impinges 

upon the general right of navigation. This argument is even 

more oogent in the case of mineral resouroes exploited in 

the high seas, where derricks and other installations must 

be ereeted whieh constitute bath a physieal and legal im­

pediment to shipping in a certain degree. Diaclaimers 

as to encroachment upon the freedQ~ of navigation are more 

olosely analogous to the assurance of the right of innocent 

passage in territorial waters. The vesting of property 

or other exclusive rights to sedentary fisher~es in the 

high seas ia but another example of tbe multiplication of 

shades of grey between the freedom of the high saas and 

sovereignty over the territorial sea. The blurring of 

distinctions is a necessary concomitant with the inoreasing 

uses of the sea, but the point to be made here is that all 



lOO. 

legal claims to more extensive control over the sea by a 

state must be whittled down by "Occam' s Razor" (entia 
e non sunt multiplieanda praeter necessitat•m), so that the 

purpos~ of the claim, submitted to the test of reasonable­

ness, is the only relevant factor.6 

At this stage we may discern two kinds of fishery rights: 

the right of a state to claim fisheries exclusively for its 

nationals in a certain area, and the r ight of a state to 

enact and enforce regulations for the protection and oon­

servation of the fisb in a certain area. In territorial 

waters this distinction does not apply, but outside the 

ares of sovereign rights the limited claims of the latter 

klt!tPt are more acceptable under international law and closer 

to the general interest wbich the law should promote. 

If a state wishes to claim exclusive fishery rights outside 

the territorial sea, strictly defined, it bas two alternative 

courses of action. The bolder way is to claim a wider 

territorial belt than is normally allowed by the generality 

of nations. This course, if sanctioned by the law and 

practice of nations, puts beyond dispute the right of the 

coastal state to exercise sovereign jurisdiction almoat 

entirely regardless of the interests of other states. 

Since it is exclusive of all other states and impinges upon 

more than fisbery interests, this course encounters the 

sternest opposition, but Nor•ay found in 1951 tbat it is 
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possible to substantiate auch a olaim in law by virtue of 

special circumstances (Anglo-Norwegian Fisheries case I.C.J.). 

The alternative course is to claim jurisdiction for certain 

purposes outside the territorial sea by reference to a 

"contiguous zone". auch a claim may be incorporated in 

national legislation or in bilateral or multilateral 

treaties, but this course too has provoked strong protesta 

as being an unnecessary encroachment upon the freedom of 
-. 

the seas! In 1950 the Preparatory Committee of the Codi-

fication Conference concluded in its First Report that it 

would not be possible to arrive at any general agreement 

establishing a uniform contiguous zone for fishing, and 

it merely proposed the establishment of sucb a zone ex-

clusively for custom s, sanitation, and security purposes. 

One of the most compelling reasons for a state to seek 

extension of its territorial waters, or of the area within 

which it may exercise jurisdiction for certain purposes, 

is to enable it to lay down rules for the protection of the 

ooastal fisheries over a wider area. In so far as a coastal 

state makes provisions for the regulation of its fisheries, 

it bas long been felt tbat a maritime belt of three miles 

is inadequate ,8 but i t has always · been diff:icult to see how 

a state could enforce auch provisions against the nationals 

of another state. In the Bering Sea Fur Seal Arbitration 

of 1892 between BI:' 1 tain and America, and in the subsequent 

arbitration between Russia and America, the tribunal denied 
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the ooastal state the right to exercise protective juris­

diction over fisheries on the high seas oontiguous to its 

territory.l More recently various states have come together 

to guarantee auch rights, on a mutual understanding of the 

needs for conservation and of the primary interest of the 

coastal state. Treaties and conventions of this kind have 

laid down provisions governing auch matters as: the aize 

of meshes; closed seasons or closed waters to allow fish 

to spawn; the outlawry of certain destructive methods of 

fishing auch as dynamiting; the prohibition of the sale of 

undersized fish on the market; the banning of trawlers from 

certain areas, particularly those frequented by small fry; 

and so forth • 

On September 28th, 1945, the President of the United 

States issued a Proclamation enunoiating a national policy 

whioh included the establishment of conservation zones in 

areas of the high seas contiguous to the coasts of the 

United dtates. If fishing in the past in these areas bad 

been carried out only by nationals of the United ~tates, 

control was to be exercised by the United States alone. 

If fishing bad been shared with nationale of other states, 

control would be established by agreement between the United 

dtates and all other interested states. Similar rights 

were oonceded to all states with respect to their own 

coastal waters. This policy was virtually a declaration 
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of the intention to preserve the statua quo, in the sense 

that exclusive rights were claimed to the "national" extra­

territorial fisheries, so that they would remain in the 

national "domainn, and non-exclusive but special conset'­

vatory rights to the "international" fishet"ies outside the 

territorial sea. It is not clear how this policy would 

affect fisherm.en of states other than those already engaged 

in the international fisheries. It is at least probable 

that states representing the intruding fishermen might be 

in vi ted to share in the fisheries on acme basis provided 

they agreed to abide by the provisions laid down by the 
,, 

regula tor (i.e. coastal) a tate •10 It would be more difficult 

to guess at the intentions towards non~party states that 

refused to conform to these provisions, but it'is hard to 

escapè the conclusion that reference could only be made to 

soma independant, possibly international, body provided 

witb the necessary judicial and administrative macbinery 

to meet auch a problem. Certain it is that the existing 

judicial authorities would be sorely afflicted, when con­

fronted witb litigation in auch a matter, by the lack of 

a clear, positive statement in law which could be applied. 

No doubt that the establishment of a conservation zone is 

a trespass upon the classical freedom of the high seas, but 

no court could afford to ignore the changing needs and 

conditions ~ the highly developed technological, industrial, 

commercial and social life of modern states. 



104. 

This latter consideration is partioularly important 

for coastal states in a position to exploit the mineral 

re sources which lie in the submBl" ine are as contiguous to 

their territorial waters. The question of fishery conser­

vation has beoome closely related in recent years to that 

of mineral exploitation, for the two sets of interests oombined 

form a powerful inducement for many states to claim extensive 

jurisdiction, if not sovereignty, over contiguous parts 

of the high seas. The dual problem bas been focussed -

though, unfortunately, not clarified - in the theory of 

the continental shelf, and to this development we must now 

turn. 

The term "continental shelf" was first used by the 

Engli sh geographer H .R. Mill in his "Realm of Nature" ( 1897}. 

Continental land-masses do not terminate abruptly at the 

sea-shore, and sometimes not even at a reasonable distance 

therefrom. Frequently the sea-bed tapera off gradually 

and representa a continuation of the continent under water. 

The geologioal nature of the sea-bed may indicate that before 

submersion it formed a oontinuous part of the land-maas . 

that is left, and it has even been envisaged in a law-oourt 

that large parts of the sea-bed in shallow waters will sorne 

day be reolaimed and revert to the land-maas, as oonventionally 

regarded (u.s. v. Texas 1950 339 u.s.?07). This continuation 

under water extends to a depth of approximate~ lOO fathoms 

(or 200 metres), at whioh level the continental land-mass 



105 •. 

tends to fall away more or less abruptly to unplumbable 

depths. The term "continental shelf", in its strict geo­

logieal sense, refera to the end of this underwater land­

maas only, but as lkwyers are interested in the wbole area 

of eontiguous shallow waters, covering exploitable parts 

of the sea-bed and subsoil, and not just in the farthest 

parts of them, the term "eon tinen tal shelf" in legal the ory 

bears a broader connotation, to inelude those parts of the 

sea-bed lesa than lOO fathoms in depth. Indeed it is those 

parts of shallow waters closest to the territorial sea that 

provoke most controversy in praetiee, for it is there that 

mineral resourees ean be exploited most easily by the coastal 

state and that sedentary and other fisheries ean be subjeeted 

to supervision. It may be, however, that when the notion 

of the continental shelf is introdueed in courts of law, it 

will require to be interpreted strictly, like "Greenland", 

as a teehnical term (çf. The Legal Statua of Eastern Green­

land, 1933 p.c.I.J.). 

At the National Fishery Congress at Madrid in 1916 Senor 

de Buren, later Director General of Fisheries ih Spain, urged 

the neoessity of extending their territorial waters, for 

the purpose of conserving coastal fisheries, to inelude 

"the ilhole of the continental shelf". Although Portugal, 

much plagued by the repeated incursions of foreign fishermen 

in ber eoastal fisberies, received the idea enthusiastically, 
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nothing oame of it as a oonoept in law for a considerable 

time. In 1947 the State of Texas passed a statute making 

similar olaims, but in the oase of U.s. v. Texas {supra) 

this enaotment was he ld to infr m ge the federal rights or. 

the United States. 

The fir at reference to the shelf in a a ta te document 

was in a diplomatie note issued by the Russian Imperial 

government in 1916, and this note was re-issued by the 

Soviet Union in 1925. Juridioally, however, it is felt 

tbat this polioy was based not so muoh on the oonoept of 

the sbelf (in relation to depth) as en the "theory of 

seotors" or tbat of "spheres of influence" {in relation 

to longitude and latitude). On the other band, in 1925 

Ceylon issued a Pearl Fisheries Ordinance wbioh, althougb 

it made no actual reference to the continental ahelf, took 

notice of the depth dimension in defining "pearl bank" as 

a "determinate area between the three-, and, in sorne places 

five-fathom line, and the 100-fathom line." Aooordingly, 

this ordinanoe approximated ·qui te closely, both in spirit 

and in measurement, to the modern concept of the continental 

shelf. 

Tbough references to the shelf are modern, the underlying 

theory is not, for it is merely a oonvenient way in monern 

dress, of determining juridioally how geographioal limita 

may be applied to the sea-bed and ita subsoil. It may be 
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that the problem of bow to classify the latter, as ~ 

commpnis. like the sea,or ~ nullius like Antarctica, will 

resolve itself in favour of !!! nullius, if it can be sbown 

tbat states consider the sea-bed and subsoil are amenable 

to jurisdicticn and can be subject to control and sovereignty. 

In 1950 the International Law Commission in its 2nd Session, 

rejeoted the idea tbat the sea-bed and subsoil of the con-

tinental shelf were either res nullius or res oo~nis and 

therefore not amenable to acquisition by occupation; but 

it did assert that a littoral state was entitled ipso ~ 

to exploit and control the resources of the bed of the 

marginal sea witbout relation to the existence of the con­

tinental shelf. This position it bas maintained consistently}1 

It may be mentioned in passing tbat this view involved 

acceptance of the doctrine of occupation, or the analogous 

criterion of exploitability; otberwise tbere would be no 

legal limit to the claim. 

Between the praotices of states in respect of sedentary 

fisheries and the enuneiation of the full-blown theory of 

the continental sbelf there was an important link in the 

treaty between Britain and Venezuela in February, 1942, 

which related to the shallow waters, sea-bed, and subsoil 

of the Gulf of Paria between Venezuela and Trinidad. In 

this treaty both states acknowledged eacb other 1 s right to 

exploit mineral and other resources in the shallow waters 
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outside the territorial zones of the parties; respect was 

to be accorded to islands, islets, rocks and the territorial 

waters surrounding them; and the instrument expressly· 

preserves the statua of the waters themselves, disclaiming 

any intention to appropriate them or to interfere with the 
. ., 

right of navigation therein. Professor Borchard suggests 12 

that this sort of claim on the part of a coastal state may 

be supported on one of se veral grounds: 

1} the theory that territorial sovereignty may be 

extended over shallow waters, sea-bed and subsoil, 

viewed as an uninterrtipted continuation of the 

land; 

2) the theory of terra nullius, implying that pro­

prietorship may be acquired by effective occupation, 

and leaving foreign fishing and navigation rights 

unimpaired; 

3) the theory that all or part of the Gulf of Paria 

is so shallow that the two states are justified 

in claiming it for themselves as national waters, 

including the subsoil underneath, subject to the 

surface rights of third persona; 

4) the argument that mineral resources frequently 

are found in pools or deposits which extend beyond 

territorial limita and that the protection of these 

resources as a whole justify the exercise of extra-

territorial rights by the littoral state. 
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In September, 1945, the President ?f the United States 
l3 issued a Proclamation to the effeot that in view of the 

fact that rich and accessible oil deposits lie close to 

tm coast-line, but outside the conventional three-mile 

limita and that "self-protection compels the nation to keep 

a close watoh over activities off its shores", so the 

Government of the United States "regards the natural re­

sources and the sea-bed of the continental shelf beneath 

the high seas but contiguous to the eoasts of the United 

States as appertaining to the United States, subject to its 

jurisdietion and control." The possibility of overlapping 

jurisdictions is recognized but it is suggested that diffi­

culties of this kind may be settled bilaterally in accordanoe 

with "equitable principles". Particular care was taken to 

stress that this in no way involved an invasion of the high 

seas in any matter that affeoted the traditional freedom 

of navigation. This American proclamaticn was followed by 

similar ones on behalf of: several Arab sheikdams in the 

Persian Gulf under British protection (e.g. Bahrein, Kuwait, 

Abu Dhabi, and Qatur - al1 in 1949), a number of British 

colonies such as the Bahamas (1945), Trinidad (1945), Jamaica 

{1948), and British Honduras (1949), and many independant 

states, ino1uding Mexico (1945), Argentina (1946), Panama 

(1946), Chile (1947), Peru (1947), Costa Rica (1948), 

Iceland (1948), Guatemala (1949), the Phillipines (1949), 
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Saudi Arabia (1949), Honduras (1950), Brazil (1950), 

Pakistan (1950), El Salvador (1950), YUgoslavia (1950), 

Israel (1953), and Australia {1953). Sorne of these claims 

were limited to fisheries, and made no mention of mineral 

re sources. 

The drafters of the American instrument seem to have 

studiou sly a voided use of the term "severe ignty", pre fer ring 

the phrase "jurisdicticn and control". When some of the 

proclamations that followed asserted rights of national 

sovereignty over the continental shelf, and the seas 

adjacent, the United States government voiced its protest 

and pointed out that there was no claim to sovereignty, 

in its own proèla.ma.tion, over the shelf, and no claim of 

any kind to the waters a.bove the shelf. Many of the pro­

clamations significantly omitted to accord appropriate and 

adequate recognition to the fishery rights of other states 

in the high seas adjacent to the coast, thougb sorne sort of 

guarantee was expressed or implied in favour of free navi­

gation. Moreover, in sorne of the more blatant claims, such 

as that of 200 miles by Chile, much of the area in ~estion 

lies far beyond the continental shelf, and the sheikhdoms 

along the Trucial coast lie in the Persian Gulf which does 

not flow over the shelf, strictly defined, but is merely a 

basin of lesa than 100 fathoms on the Asian continental 

land-maas. 

Many of these additions can find no precedent in President 



111. 

Truman's Proclamation, which was carefully worded, and they 

represent innovations without any legal foundation. However, 

the influence of the American instrument cannot be under­

estimated. We must acoept Hurstrs argumenJ'that the dif­

ference between "jur isdiction and control", which is clear ly 

intended by the United States to be exclusive, and sovereignty 

is so amall as to be little more than a question of name. 

Substance is of more importance than form, and the areas of 

water under the purview of the American proclamation must 

be regarded as intended to be subjeot to the sovereignty of 

the United States. Hurst argues further that nif the right 

of jurisdiction and exclusive control which is claimed is 

lesa in measure than a right of sovereignty and the area in 

consequence lies out aide the àrea of the state 'a sovereignty, 

the area must, unless it lies within an area where some 

other state la aovereign, constitute a res nullius. That 

seems to be difficult to reconcile with the claims to juris-

diction and exclusive control asserted in the Proclamation " 
15 

• • • "The result would be that the land maas of the contin-

• • 

ental shelf, though itself subject to state control and 

jurisdiction so complete as to be equivalent to sovereignty, 

would be covered by a maas of water of which the statua would 

be that of the high seas and tberefore technically ~ nullius, 

the airspace above the sea being in the same way outside 
t' 

the limita of the state's exclusive control or sovereignty."lé 

Whether this jurisdiction and control be claimed as a publie 
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property under the state's sovereign right over its marginal 

sea by virtue of international law or the cammon law or 

because the continental shelf is a continuation of the state 1s 

territory, or as a property right in controllable soil and 

subsoil without any claim to surface waters, or because 

foreign r!ghts in the subsoil just beyond the territorial 

limita would be an intolerable threat to the littoral 

state 1 s economie interests, the fact is that claims of this 

kind, more or less have been asserted by many littoral states, 

and have been acquiesced in by others, especially where a 

specifie resource was in question. Property by prescription 

alone might have sustained the right to a resourc~ already 

exploited, but it is possible tbat in the case of unexploited 

resources in the continental shelf the unilateral assertion 

of jurisdiction and general acquiescenoe therein over a 

period of time - without entering upon the abatru~e question 

of title -will substantiate the ooastal state 1s claim.l'7 

Col 
Professer Laaterpacht gives three proàable ressons to 

suggest that the nuance betw.een 'jurisdiction and control• 

and •sovereignty•, on the part of the United States govern­

ment, may have been deliberate. In the first place, the 

formal annexation of terri tory under American con sti tutional 

law oannot be effeoted by Presidential proclamation, but 

require s the full legislative approval of Congre as. Secondly, 

itJ., view of the United States • persistent· attitude regarding 

the acquis! tion of sovere ignty over arotio and antarctio 
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regions - based on a rigid insistence upon effective occu­

pation as a necessary condition to a valid tltle - it may 

have been deemed more desirable to give a different and 

somewhat lesa emphatic formulation to a claim based on the 

fact of contiguity. Thirdly, seme importance may have been 

attached to the theory that "sovereignty and ownership go 

together", and that it was better to take the lina of le ast 

resistance when the_question of appropriating the subsoil 

of the continental shelf was still a moot point in law. 

Cl 
Laaterpacht goes on to maintain that sovereignty over 

adjacent submarine areas, like sovereignty over territory 

in general, is not ineompatible with restrictions impased 

by customary international law or undertaken by treaty. 

Thus though righ~s acquired or claimed by states over sub-

marine areas are rights of sovereignty, it does not mean 

they are not subject to such limitations as follow from 

international law, guaranteeing the freedom of the seas. 

In particular, the normal extent of territorial sovereignty 

as expressed in the principle usque ad ooelum does not apply 

to the continental shelf, either in relation to the super­

incumbent sea or to the air above it. Similarly, the general 

rule of the freedom of navigation in relation to the bed of 

the sea may be fully applicable, as in the case of the right 

to lay oables and probably pipe lines. There would be little 

point, then, in limitm g the right of states over submarine 

areas to control and jurisdiction for the purpose of exploratim 
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lé' 
only. There are no other uses for the bed of the sea1 

Thus it may be argued that 1f the generally accepted prin­

ciple of innocent passage is not inconsistant with the 

sovereignty of a state over its territorial waters, neither 

is "sovere ignty" or "jurisdiction and exclus ive control" in 

relation to the sea-bed inconsistent with tœ universally 

accepted fundamental freedoms of the high seas. The limi­

tation of sovereignty is a common phenomenon in international 

law. The truth is that the notion of the freedom of the seas, 

as implying absolutely unimpeded navigation, is, when rigidly 

applied, as obnoxious as the uncompromising doctrine of 

absolute sovereignty. The synthesis between the two can 

only be crystallised by the test of reasonableness, between 

legitimate particular interests on the one band and the 

common welfare of the sea on the other. 

Wbatever may be the demerita of the 100-fathom limit 

propounded by the theory of the continental shelf, it does 

have the advantage of setting soma limit to the legitimate 

claims upon the bed of the aea. That limit, conceived as a 

rebuttable presumption of the practicability of exploitation, 

18. not unreasonable, if a measure of this is to be sought 

at all. It may be taken as a reasonable starting-point in 

negotiations for future regulation or exploitation, but 

where exploitation is possible in shallow waters the right 

of littoral states to jurisdiction and control should not, 
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of course, rest on the notion of the continental shelf, 

strictly defined. In this sense of the term, the relatively 

shallow North Sea has little contact with the shelf and the 

Persian Gulf none at all, and exploitation in these areas 

would probably have to rest on the argument that coastal 

submarine are as cons ti tu te a na tw'al seaward extension of 

the littoral state's territory. The width of the shelf in 

various areas of the globe is very uneven, but the law can 

not be expected to atone for geographical inequalities. 

It may be relevant, however, that where the shelf is very 
1 narrow the coastal state a demersal fisheries tend to be 

most dense and there seems to be no moral justification for 

limiting exclusive rights of exploitation to mineral resources. 

This sentiment would be particularly appealing to a country 

auch as Portugal that is in the difficult position of having 

a very narrow continental shelf and highly condens~d fisheries, 

which induce. foreign fishermen to fish there. So it may 

be argued on moral grounds that Portugal bas a just claim 

to a monopoly of fishing within a belt of at least six miles, 

particularly when it is considered that more than 50,000 men, 

which representa a high proportion of the Portugueae popu-

lation, are engaged in fishing. 

It is true that the shelf, in its wide sense including 

all waters of lesa than 100 fathoms, bouses an abundance 

of fish, particularly of the demersal species, but it is 

not the only natural habitat and clearly cmnot be made into 
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a oriterion for the delimitation of rights oonoerning fisheries. 

A Report on a ~urvey of the Fishery Resouroes of the United 
1' 

States and i ts Possessions stated tha t 11 unlike conditions 

on the North Atlantic coast, food-rieh water in the Pacifie 

is not oopfined to the continental shelf, extends many miles 

to sea over deep water, supports large populations of many 

kinds of pelagie fishes 11 • Japan's tuna fisheries, for 

example, extend over vast distances of the Pacifie and her 

production is in the region of 500 million pounds a year. 

Some of these fish are caught in depths as great as 500 

fathoms. One and a half million of the Japanese population 

fish for a livelihood. On the Pacifie coast of America 

halibut live on banks as deep as 250 fathoms. Whiting are 

found on sandy or pebbly bottoms from the shore line to a 

depth of about 300 r~thoms, and 86% of total landings at 
wtil<t$ 

Hawaii, where the she 1f is only a few i ecee s wide, is fou nd 

as far as lOO miles offshore. The !dea of de Buren to extend 

the territorial se a to include the who le of' the continental 

shelf would c1early lead to discrimination against those 

countries whicb bave no shelf (in the wide sense) - that is, 

those that rely heavily on pelagie fishing - sinoe the most 

important fisheries are not limited to coasts where the shelf 

exista. Such an extension of territorial waters for fishery 

purposes is based on the wish to exclude fishermen from 

other countries, or on the wish to apply measures of con­

servation to a wider area, or on both. If auch wishes were 
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to be fulfilled, why should countries which have perfectly 

good reasons for these demanda be excluded for the irrelevant 

reason that they do not possess a continental shelf? With 

the unanswerability of this question, it is concluded that 

the right of conserving coastal fisheries can have no juri­

dical basis in the tbeory of the continental shelf. 

The right of conservation bas been well described, 
u 

though perhaps too easily vindicated, by Paul Faachille in 
, .• 

his "Traité de Droit International Public"1 "Le système" • 

he says, "que nous adoptons est ce:!.ui du droit de conser-

vation. Que faut-il entendre exactement par cette formule? 

La conservation de soi-meme constitue un droit fondamental 
,.. 

des Etats: elle est meme pour eux un devoir. Un Etat est 
"" , .... " .... des lors autorise a prendre toutes les mesures destinees a 

........ / 
assurer son existence, a se defendre contre tous les actes 

- pou~ant porter atteinte aux ;l~ments de celle-ci, c'est-à-dire 
\ \ ' / a son territoire, a sa population, a sa richesse materielle • • 

I / / A 
1 lui apparteindra enfin de proteger ses propres interets 

"" economiques et ceux de ses ressortissants. Et tout cela, 
1\ 

non seulement sur son sol meme, mais encore sur les eaux 

environnantes, qui, nous l'avons dit, sont une partie du 
/ , 

vaste ocean, comme lui libres de toute souverainete ••• 

C'est aussi le droit de conservation de l'Etat qui explique 

pourquoi il doit avoir certains droits sur la patrie de la 

' mer contigue a lSon sol; c'est lui qui, en fin de compte, 

justifie et legitime l'existence de ce qu 1on appelle la 
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n mer territoriale" • / A 
Telle etant la raison d 1etre des 

droits de l'Etatj sur la mer littorale, il va de soi qu'il 

" / ' doit y posseder tous les droits necessaires a la sauve-
, , 

e;arde d.es elements de son existence, mais qu'il ne doit 

pouvoir y exercer que les seules droits indispensables 
' / / a cette suave-garde et seulement dans les limites reclamees 

..... ' par elles: en-dehors de la, la m6r cotiere doit, co~ 
A 

la haute mer, demeurer planement ouverte a l'usage de 

tous." Although there may be considerable sympathy with 

the arguœnts put forward in that passage, the central 

thesis contained therein must, it is submitted, be rejected 

as unacceptable, as it would virtually allow each state to 

decide for itself the extent of its right of ·conservation, 

driven by its own egotistic motives. This course would 

lead with unfailing certainty to conflicts with other 

states. It seema clear that unilateral rigbts of this 

kind can only be exercised, and recognized in law, by the 

consent of all otber intereated states, and agreement on 

the extent of these rights must somehow be arrived at by 

treaty cr convention. 

A fishery right cannot be thougbt of apart from the 

place. It is difficult to imagine a right to sedentary 

or other bottom fisheries without some sort of right to 

the banks. Even if no exclusive rights are claimed but 

only conservation rights, the coastal state must be able 
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to enforce its regulations, for instance to prevent fisher­

men from dredging or using trawl on the banks before the 

season for oysters is open. With such diffioulties in 

mind the International Law Commission in its 3rd Session 

made a number of interesting proposals in the 3rd draft 

article: "The regulation of sedentary fisheries may be 

undertaken by a State in areas of the high seas contiguous 

to its territorial waters, where such fisheries have been 

long maintained and conduoted by nationals of that S~ate, 

provided that non-nationale are permitted to participate 

in the fishingactivibies on an equal footing with nationale. 

Such regulation will however not affect the general statua 

of the areas as high seas. 

1. The Commission considera that the sedentary fisheries 

should be regulated independently of the problem 

of the continental shelf. The proposals relating 

to the continental shelf are concerned with the 

exploitation of the universal resources of the 

subsoil, whereas in the case of sedentary 

fisheries, the proposals refer to fisheries re­

garded as sedentary because of the species caught 

or the equipment used, e.g. stakes embedded in 

the sea-floor. This distinction justifies a 

division of the two problems.2° 

& Sedentary fisheries can give rise to legal diffi­

culties only where such fisheries are situated 

beyond the outer limit of territorial waters. 
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3. Banks where there are sedentary fisheries, 

si tuated in are as con t iguous to but seaward of 

territorial waters, have been regarded by sorne 

coastal states as under their occupation and as 

formerly part of their territory. Yet this bas 

rarely given rise to complications. The Commis-

sion bas avoided referring to auch areas as 

"occupied" or "constituting property". It con­

sidera, however, tbat the special position of 

suoh areas justifies special rights being recog-

nized as pertaining to ooastal states whose nationals 

have been carrying en fishing the:re over a long 

period. 21 

4. The special rights which the coastal state may 

exercise in auch areas must be strictly limited 

to auch rights as are e ssential to a chie ve the 

ends in respect of which they are recognized. 

Except for the regulation of sedentery fisheries, 

the waters covering the sea-bed where the fishing 
/ 

grounds are located remain subject to the regime 

of the high saas. The existing rule of customary 

law by which nationals of other states are at 

liberty to engage in auch fishing on the same 

footing as nationals of the coastal state should 

continue to apply." 
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This can be taken to mean that exclusive rigbts are 

to be ruled out. Only conservation rights are to be 

exeroised by coastal states, in order to probibit trawling 

where there is serious danger of over-fisbing. Sedentary 

fisheries remain as one of the few restrictions on the 

freedom of the seas recognized in international law. 

At this stage of the analysis we shall turn to a 

review of important fishery disputes and sorne of the 

··settlements tha t have been attempted. This sur vey will 

be do ne on a regional bas is, di vided between the North 

East Atlantic, the North West Atlantic and the North 

Pacifie. 
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SECTION C 

THE ORGANIZATION OF PROCEDURES 

So far our attention bas been devoted to the problems 

of the world 's fisheries as a universal con cern, fi:rst by 

sketobing some of the non-juridical aspects, and then by 

traoing in more detail the growtb of legal doctrine .round 

fish and fisberies. The opportunity bas been taken to 

explore the doctrine and to high-light those aspects by 

reference to certain specifie disputes as they·have erupted 

in different parts of the world. Now it will be necessary 

to examine how those techniques and theories have been 

applied within the last 150 years.. Let us submit them 

to the "pragmatio test" • 

By the end of the Napoleonic Wars, Western ci vilization 

bad reaohed one of its most important turning points. The 

tbeory of revolutionary democracy bad been put into 

practice in both the Üld World and the New; i ts inherent 

contrariety bad been demonstrated in one case, its inherent 

tenacity in the other. But weak or strong, its virtues 

rested on faith in the universal rights of man. As the 

19th century advanced this faith was inoreasingly ex­

pressed in politioal terms, reflecting an expansion of 
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ethioal horizons, the evolution of a universal conscience. 

Correspondingly, scientifio diseoveries out the world down 

to ajsize that could be oomprehended by all. The existence 

of world-size problems became apparent and the application 

of world-size remedies be came feasible. 

In tbat era of international trade and navigation 

giant ste pa were ta ken towards a world le gal order that 

lay abead. Politioal disruptions failed to halt these 

s teps and in some ways served to bas ten them on. In 

recent times auch organisations as the League of Nations 

and United Nations, conceived on the higbest and broadest 

plane, have striven to accomplish that end with the mini­

mum of friction and failure. 

Experience bas suggested, however, tbat the beat means 

of reaching that goal is to conserve and use the beat of 

the past to shape the future, rather than to start afresh 

with radical innovations. Accordingly, the beat future 

for fishery regulation, oonsidered as a world-wide problem, 

may lie in the works of regional conventions and agencies. 

Assuming this to be a praotical and useful method of 

approaoh, we shall now oonsider the resulta aohieved in 

three important regions - the Northeast Atlantic, the 

Northwest Atlantic, and the ~orth Pacifie - by means of 

convention and judioial arbitration. 
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Chapter 8: The Northeast Atlantic Region 

(J 

("Man marks the earth with rain, - his control 
Stops with the shore." 

Childe Harold' s Pilgrimage, Byron) 

We have seen in a previous chapter that the. development 

of modern maritime states round the ·North Se a basin in the 

17th and 18th centuries produced nationalistio policies 

jealously intent on preserving the statua quo in respect 

of home fisheries, even to the total exclusion in many 

cases of foreign fishermen who seemed to threaten the 

existing stocks. National rights of exclusion were 
.,. 

brought into cle•er defini ti on wi th the anerging the ory 

of the territorial sea, and conversely the chief questions 

affeoting the width of the territorial belt were still 

cmcerned wi th sea fisheries. The nebulous nature of 

the international law relating to fishery rights made 

it necessary in the 19th century for the European states 

to convene and settle specifie disputes as they arose. 

In the 18th century fishing disputes between British 

and foreign fishermen round the British coast bad been a 

perennially running sore in international relations and 

only the sterner realities of the Napoleonic War brought 

a brief respite in those regions. As soon as peace was 

restored, encroachments and mutual recriminations were 



resumed. The Dutoh were no longer a formidable maritime 

power, but they were still the most efficient drift-net 

fishermen in the world, al though the British and French 

bad long since learned the arts of commercial fishing 
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from them. Objections against Dutch incursions were again 

ràised at the highest diplomatie levels and in 1824 the 

King of the Netherlands issued a decree prohibiting Dutch 

fishermen from fishing within six miles of the ~cottish 

coast • 

.! The English Channel Fisheries 

In the English Channel disputes were even more aori-

monioua between British and French fishermen. After the 

war~the latter began to fish intenaively along the English 

coast, at a time when the British fiaheries in that region 

had suffered a serioua decline. A Select committee of the 
1 

House of Commonslfound that the depression in the British 

fiahing industry bad begun with the peace in 1815 and 

such were the feelings of resentment aroused between the 

two countries during the war that the French predatory 

raids were blamed for this decline, althrugh it was clearly 

due to a variety of economie factors. The disputes between 

the French and British fisbermen arose from a basic conflict 

between two modes of fishing: the trawler, dragging the 

sea-bed for demersal fish, often dragged the drift nets 

carefully laid for pelagie herring which lay in its path. 



126. 

On the part of French fishermen too there were numerous 

complaints, the most bitter referring to the dredging 

for oysters off the French coast. 

In 1839 a convention was concluded at Paris "to define 

and regulate the limita within which the general right 

of fishery on al1 parts of the coasts of the two countries 

shall be exclusively reserved to the subjects of Great 
"~ 

Bri tain and of France re specti vely" ~ Under this convention 

the exclusivity of the three-mile zone, neasured from 

the low-wate:r mark, was to be :respected on both aides, 

and it was equally agreed that "the distance of three 

miles fixed as the general limit for the exclusive right 

of fishery along the coasts of the two countries shall, 

with respect to baya, the mouths of which do not exceed 

ten miles in width, be measu:red from a straight line drawn 

from headland to headland ." Also, a host of fishery regu­

lations were to be observed alike by British and French 

fishermen in extra-territorial waters. Agreement was 

reached on the numbering and lettering of fishing-boats, 

and the types of fishing apparatus to be employed were 

defined. 

The regulations laid down were comprehensive, complex 

and inflexible; in the ligpt of to-day they seem unsoientific 

and clumsy. Moreover, they were difficult to enforce and 

it was the means of enforcement that proved to be the fatal 
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cancer in the body of tre treaty. .All fishing vessèls 

in the Channel came under "the exclusive superintendence 

of the cruisers and agents of their own nation" but the 

cruisers of one nation were expected to'~cquaint" the 

other of infractions by its nationale. Further, cruisers 

were entitled to examine a ship's papers and virtually 

to arbitrate disputes on the higb seas. By an exohange 

of diplomatie notes this was interpreted to apply only 

when tbere was justifiable suspicion of a violation of 

the regulations. In practice the enforoement machinery 

broke down. The French complained of laxity on the part 

of the British in enforcing the regulations against their 

own nationale, and threatened to abrogate the convention. 

The Belgian~not bound by the bilateral agreement, per­

sisted in fishing within the three-mile zone, and the 

Irish demanded the right to exercise protective juriadiotian 

over the ir oyater beda ru tside the three-mile limit. 

Moreover, although it was desirable that a limit of 

exclusive fishing ahould be preoisely fixed, it was un­

fortunate in s~ respects that the zone seleoted should 

be so narrow. There oan be little doubt that it was 

ohoaen to oonform-with the limit already reoognized in 

Britain and America as bounding the territorial sea for 

purposes of neutrality, and beoause it was deemed suf­

fiolent, but no more, than sufficient, to afford protection 

to the breeding of fish and flsh-spawn, which was mistakenly 
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assumed to be eonfined to coastal waters. 

Altbough it fai led, the 1839 Convention de serves an 

bonourable mention in the history of fièhery regulation, 

for itigave expression to some of the underlying and un­

spoken concessions made· during the Anglo-Dutch controversies 

of the 17th century. It representa an early.and praise­

worthy attempt to regulate the activities of fishermen on 

the high seas through bilateral agreement, whereby each 

nation was to exercise sorne control over the na tionals 

of the other. Two great powers had recognized the th~ee­

mile limit as the exclusive fishery zone cl: the littoral 

state. The importance of some form of fishery regulation 

bad been acknowledged, even though it was des1gned only 

for preventing disputes among fishermen of different 

nationalities outside that zone. A means for enforcing 

the regulations had been conceived, though round unworkable. 

Finally attention bad been foeussed on the need for con­

servation even though the soientific basis for auch me~sures 

was lacking. In 1867 a new convention was conoluded between 

the same two countries, boundaries were re-affirmed and 

police provisions refined and extended, but differences of 

interpretation developed and the li'rench Government fa.iled 

ta pass the necessa.ry legislation ta enforce the new 

regulations. 
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II The North Sea Fisheries 

By the 1870' s fishing disputes in the coastal regions 

of the North ~ea basin had reached an extremely serious 

pitch and it was apparent tbat international regulations 

must be established to keep the peace among the fishermen 

of many nationalities who vied for catches there. In 

1881 a conference of the North 3ea powers - Britain, France, 

Germany, Belgium, Holland, Denmark, Norway and Sweden -

was convened at The Hague. Once again, as in the English 

Channel, attention was primarily devoted to the prevention 

of disputes rather than to the conservation of the fishery 

in question, but the dangers of overfishing were not 

entirely ignored. A German. proposal for a mutual policy 

of conservation in respect of fry of fish and small fish 

was dropped on the call of France, as the convention had 

not been cal:B d for that purpose. Britail and Belgium 

cited with apparent approval a report drawn up by Messrs. 

Buckland and Walpole to the effect that "nothing that man 

has done, and nothing that man can do, can affect the 

supply of herrings in the sea."3 Fulton commenta upon 

this: "Even if this were approved for the herring in the 

absolute form in which it is expressed - and it is clearly 

illogical and unwarrantable to pledge the future in this 

loose way - it obviously migpt not, and in point of fact 

doea not, apply to the great bulk of the fishes tbat 
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wou1d bave been affected by the German suggestion". As 

it bappened, the de1egates were content to "ca11 the 

attention of the Governments to the need of a profound 

examination of the question". 

The positive resulta of the 1882 Convention were, 

bowever, notewortby. Uniformi ty was agreed upon in the 

marking and registration of a11 fisbing vesse1s. Steps 
j 

were taken to minimaze conf11cts between traw1ers and 

drift-net fisbermen, by p1acing the onus squarely on the 

traw1ers to avold drift-nets, prescribing 1ights for a11 

ships, and prohibiting the cutting or nets, except in 

extrema cases. Ru1es of salvage a1so found general 

approva1. It might also be mentioned that bere too, as 

in the 1839 Convention, jurisdiction for policing purposes 

over the fisbing vessels was reserved exclusively to the 

state whose flag was shown. 

strict1y speaking, the 1882 Convention was a suceess, 

for it accomplisbed what it set out to do. The inter­

national police system set up for the whole of the ~orth 

dea Fishery bas bad the desired effect of minimizing 

disputes between fishermen of different nationa1ities in 

that region. Except for minor changes the Convention has 

remainéd in force unt11 to-day. With the wisdom of 

hindsigbt, however, we may criticize the Convention on 

two grounds. In the first place, the delegates failed 
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to take advantage of an auspicious and historical occasion 

~ to promote the national exploitation of the fishery. 

Means could have been provided for the scientific investi­

gation of conservation problema prior to the erection 

of machinery for the international regulation of the 

fishery. Convened en a regional basis, this conference 

might have served as a modal of enlightenment for suc­

ceeding generations faced with aimilar problems in other 

p~ûs :of the world. In the course of events it was only 

after the North ~ea fishery bad begun to decline and the 

trawlers bad turned to more distant grounds, that the 

North European nations collaborated to form the Permanent 

International Council for the ~tudy of the Sea. The 

chance of a new approach was missed, and the initiative 

passed to the New World. 

The reason why this chance was missed is related closely 

to the second general criticism of the Convention: the need 

for scientific researcb on an international footing was 

obseured by, and subordinated to, the need for a definition 

of· the territorial sea and inland waters. The fault does 

not lie in a wrong priority of needs but rather in a eon­

fusion of aima, to the detriment of both. As we bave seen, 

this was not the first time that fishery prob1ems were to 

be bedevilled by conflieting views as to a more eomplex 

and further-reaching problem, the international law of 
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the territorial sea. The British Government, in curious 

contrast to its attitude adopted earlier in the century, 

desired to avoid any definition at all of the territorial 

belt, or exclusive fisheries zone, but it was objected 

that at a special convention dealing with the high seas 

it was impossible to do otherwise than begin by defining 

the limita withih which it was intended to operate. The 

French delegates proposed that the extent of territorial 

waters should, for fishery purposes, be defined in precise 

terms, and it was urged that the boundary everywhere 

should be fixed at three miles from the low-water~ mark, 

whatever might be the configuration of the coast. This 

limit was to be applied also to baya, the distance of three 

miles to be measured "from a straight line drawn across 

the bay, in the part nearest the entranoe, at the first 
l' 

point 'Vb ere the width doe s not exceed ten miles"~ An 

exception was made in the case of the Zuider Zee,and it 

was agreed also to exclude the Skagerrack, the fisheries 

of which were stated to be not international, but '1essen-

tially within the jurisdiction of the States to which the 

shores belong". The Norwegian fjords and indentations 

were not to be treated separately and for this reason, 

among others, Norway and Sweden, who also objected to 

this criterion of measurement, were unable to accede to 

the con ven ti on. 

s Low-water mark is, incidentally, a misnomer, for the 
low tide leaves no recognizable mark in the way that 
the high tide does, on ~he sea-shore. 
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It was sufficiently disturbing that Norway and Sweden 

were pretented from participating by the majority adoption 

of the three-mile and the ten-mile rules. But this adop­

tion bas been shown to be doubly unfortunate by the recent 

judgment of the Anglo-Norwegian Fisheries Case (I.c.J. 1951), 

which suggests that such conventions as that of 1882 tended 

to reinforce a mistaken belier in the internationally 

binding character of the Anglo-American rules of delimi­

tation of the territorial se a. The fact that the se ru les 

were accepted, tacitly or expressly, by most of the prin­

cipal maritime powers, does not appear to ha ve,established 

them as part of international law. As argued by Fulton, 

there appears to be little doubt that, in many cases at 

least, the three-mile boundary which became the common 

denominator in so many fishery conventions, was inadequate 

from the point of view of international law generally. 
/ 
e 

In the light of present troubles, the mlsa.lliance of these 

two points of view bas much to answer for. 

III The Moray Firth Fisheries 

The view is frequently expressed that the most effective 

method of conserving fisheries with the least possible 

conflict between states is by the unilateral assertion by 

a maritime country of a right of jurisdiction over the 

fisheries outside its territorial waters. Sucb an assertion 
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can be based either upon a claim. to sovereign rights over 

the waters involved, or upon a claim to ~overeign rights 

in the sea-life, beoause of the animal's peculiar habits 

which associate it with parti~ular shcres. The latter 

argument was advanced in the Bering ~ea fur aeal controversy, 
;c5 

which will be discussed in a later chapter. As far as the 

North ~ea is concerned, the former type of argume.nt was 

more likely to prevail. One of the most famous fishery 

controversies was that which raged round the Moray Firth, 

which is a much-fished estuary on the North-East coast of 

Scotland. ln or der to me et the growing threat of trawlers 

to the line fishermen in that region, and to the fisheries 

themselves, the recently formed Scottish Fishery Board 

bad prior to 1895 been instrumental in having passed a 

number of local ordinances and bye-laws affecting large 

areas of water outside the three-mile zone. 

In 1905 a case was brought before the Sheriff Court 

at Dornach arising from a violation of these new enaot-

ments. (Petera v. Ülsen 7 Court of Session Reports, 5th 

Series.) Olsen, flagmas ter of the Norwegian ship "Catalonia", 

was prosecuted for trawling within a prohibited area 

beyond the three-mile limit from shore but within three 

miles of the ten-mile base-line aoross the Dornooh Firth, 

which was sanctioned by the North Sea Convention of 1882. 

Olsen' s plea of no jurisdiotion was sustained on the Ground 
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that the "Catalonia" was registered in Norway and Norway 

did not subscribe to the North Sea Convention. On appeal 

to the High Court of Justiciary in Edinburgh the decision 

was reversed, the judges holding that thb prohibition in 
) 

The nerring Fishery (Scotland) Act of 1889, being quite 

general in terms, was applicable to foreigners as wall 

as to British subjects, and that it was not for them to 

draw a distinction which had not been made by Parliament. 

Thereafter, Scottish courts using Peters v. Olsen as 

a precedent applied trawling regulations a·gainst all 

foreigners as well as nationals, and there followed a 

series of convictions against Norwegian masters for vio­

lations by local courts. The most famous of these was 

Mortensen v. feters (SLT Reports XIV 1906-7, p. 227) in 

which the ~heriff went further in holding that the Moray 

Firth was within the territorial waters of Scotland. On 

appeal, to a Full Bench of the High Court of Justiciary, 

the conviction was unanimously upheld. In the leading 

opinion Lord Dunedin treated the question as one of con­

struction only, since the courts bad nothing to do with 

whether an Act of the Legislature was ultra vires or in 

contravention of international law; they bad only to give 

affect toit. Accordingly, the court's ruling issued 

from the absolutely sovereign role of British Parliament 

in its. function of law-making, so that no appeal to the 

text of an international convention,even one ratified by 
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the British Government, can overrule the presumed intention 

of the Legislature. 

The exercise of this jurisdiction again$ foreign 

trawlers attracted a fusillade of diplomatie,protest 

challenging the aritish claim to the Moray Firth and con­

tiguous waters. In view of these protesta, and also 

because of the mounting ~essure from trawling interests 

at home, the British Government eventually decided to 

release the foreign ships which bad been seized and to 

refrain from prosecutions of this kind against foreign 

trawlers under the 1889 Act. In so doing it lent weight 

to the view that any regulation of fisheries beyond ter­

ritorial waters could be made only through bilateral or 

multilateral agreements. By rigorous adherence to its 

traditionally held three-mile and ten-mile rules, the 

British Government bad created an extraordinary position 

in which British trawlermen were debarred from fishing in 

their home waters while foreign trawlers were legally free 

to come and go, to the considerable consternation of the 

former. In practice, ruffled feelings were gradually 

assuaged by discreet concessions made at diplomatie level, 

but the lesson in favour of international fishery regulation 

bas never been more painfully learned. This case is notable 

also as an early and striking illustration of the basic 

conflict between fishing interests which depend upon the 

high seas off foreign coasts and those whieh use both 

high seas and territorial waters off their own coasts. 
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This conflict was particularly marked after the establish­

ment ci: steam.-trawling. 

1! The Norwegian Fisheries 

Between the two world wars the North Sea basin was 

recognized to be seriously overfished, particularly the 

plaioe and haddock grounds on the Dogger Bank. More 

and more capital was being invested in modern trawlers 

which employed the most efficient fishing methods and 

could stay out at sea for many days on end, often ranging 

into distant waters. Cod was the goal and the exploitation 

of rich fisheries was begun off the coasts of Iceland and 

North Norway. The significance of this for international 

law was that it brought foreign fishermen for the first 

time into the fishing grounds of Nordic countries which 

bad consistently declined to accept the generally observed 

three-mile and ten-mile rules, referred to above. Sinoe 

these countries differed fundamentally from the other 

European states in their views as to the proper measure­

ment of the territorial sea and inland waters it was in­

evitable that clashes between their nationals should become 

more frequent. This clash of views,was refleoted in the 

large number of convictions of British trawlermen for 

fishing in allegedly Norwegian territorial waters, and 

since many of these prosecutions brought vociferous protesta 
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from the British Government, it was only a matter of t ime 

before matters were brought to a head. Action was pending 

in the late 1930 1 s but the Second World War delayed pro­

ceedings and i t was not until the Anglo-Norwegian Fisheries 

Case came before the International Court of Justice in 

1951 that all the issues were brought into the open at 

an international judieial hearing. 

e In the form in which it was presented, the case eon-

cerned the validity under international law of the lines 

of delimitation of the Norwegian fisheries zone laid down 

by the Royal Norwegian Deoree of the 12th July 1935, for 

that part of Norway situated north of 66°28.8' north 

latitude, praotically all enolosed in tne Arctio Circle; 

and the validlty of the base-lines of the marginal sea 

drawn in auch delimitation. The deoree fixed 48 points 

on the mainland and on the islands, islets and skerries 

(" skjaergaard" ) along the coast, between which s traight 

lines were drawn to constitute the base-lines from which 

the marginal sea of Norway was to be measured. The base­

linas under the decree passed from point to point without 

anywhere following the tide-mark along the coast and fre-

quently without touching the headlands of the individual 

baya. The total length of the straight base-lines was 

about 600 miles and these lines varied in length from about 

half a cable (approximately 100 yards) between closely 
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adjacent islands to 44 miles in the extrema instance. 

Eighteen lines exceeded 15 miles in length. The four­

mile width of the Norwegian marginal sea was not at issue, 

for in its Reply the British Government declared that it 

would not con test this long-standing claim ont he part 

of ~orway, adding tbat this was not to be construed as 

British acceptance of similar claims on the part of any 

otber country. Though the 1935 Decree referred to the 

Norwegian fisberies zone without specifie mention of the 

territorial sea, the court bad no doubt that it delimited 

what Norway conceived to be its territorial sea; and the 

parties presented the case on this basis. 

After hearing very lengthy presentations on both sidas, 

the court adjudged that the 1935 Decree did not constitute 

a violation of international law and that the lines of 

delimitation of the Norwegian fisheries zone, and the base­

linas of the marginal sea contained therain, were valid. 

In the course of its judgment the Court held that the 

straight lines method of delimitation is not neoessarily 

confined to baya; straight line s may also be drawn ttbetween 

islands, islets and rocks, aoross the sea areas separating 

them, even when such areas do not fall within the eoncep-

tion of a bay. It is sufficient that they should be 

situated between the island formations of the "skjaergaard" 
u 7 

inter fdces terrarum". The Court held also that the 
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ten-mile rule for baya "bas not acquired the authority 

of a general rule of international law',:s::--and that it was 

inapplicable as against Norway, with its deeply indented 

coastline. Nor does the practioe of states alone justify 

the formulation of any general rule of law as to the 

maximum length of straight lines drawn between island 

formations in the "skjaergaard". 

This judgment must be ranked as one of the most·far-

r~aohing and most controversial events in the history 

of international fishery regulation. The rules of law 

laid down by the Court are fUndamentally divergent from 

those accepted by the majority of states at the Codifi-

cation Conference on Territorial Waters held at The Hague 

in 1930, and they are a dramatic affirma ti on of the present 

trend back to the mare clausum in many parts of the world, --
with repercussions far beyond the North Se a. Indeed even 

before the case was beard, the preliminey acceptance 

by Britain of the Norwegian claim to a four-mile zone 

was highly significant, marking as it did a departure 

from the uniformity of the traditional three-mile rule 

by its most ardent champion. In view of the great impor­

tance attaching to this case it will be necessary to 

analyze it, and the ciroumstances leading to it, in some 

detail. 
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In the 16th century, towards the end of the (original) 

mare clausum era, the Kingdom of Denmark-Norway still 

maintained pretensions to exclusive sovereignty over all 

the Northern Seas. These claims were disputed by 

Elizabeth I of England between 1583 and 1602 with respect 

to the fisheries off Iceland and ~orway, and in negoti­

ations with Denmark English diplomatists at this time 

championed the freedom of fisheries on all seas. But 

as we have noted, the accewsion of James I brought the 

dcottish policy of exclusive fishery into favour in the 

English court, and the rising challenge of Dutch maritime 

power gave birth to a more jealous naval policy on the 

part of their British rivals. James attempted to exclude 

Dutch fishermen from the fisheries off the English coast, 

but also agreed with Christian IV of Denmark-Norway, by 

royal letter in 1616, that British nationale would thence­

forth refrain from whaling and fishing off Norway. James 

was as good as his word and it was to his latter of 1616 

that the ~nternational Court of Justice attributed the 

absence of British fishing-boats from Norwegian waters 

down to 1906. However that may be, British fisheries in 

that region suffered a sharp decline until the traw1ers 

appeared in the opening years of this century. 

After 1616 the Dutch continued to contest Denmark's 

large c1aims. Then Norway 1s own fisheries dwindled and 

unti1 the second ha1f of the 19th century the most important 
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fisheries off the north coast of .L"orway were those of 

Russia, based at Archange!~ In the mid-18th century payment 

was made by the Russians for the privilege of fishing 

beyond one league from shore and of landing for bait and 

for curing the catch. But by 1830 these payments were 

made in respect only of the right to land, and the fishery 

beyond one league from shore was recognized by Norway to· 

be free. Meanwhile, Denmark was forced to reduce ber 

maritime pretensions. The Royal Resolutions of 1756-9 

defined a league for the purposes of prize rule as e~al 

to four miles, and in 1812 a new decree ststed that "in 

all cases when there is a question of determining the limit 

of our territorial sovereignty at sea, tbat limit shall be 

reckoned at the distance of one ordinary sea-league from 

the island or islet farthest from the mainland not covered 

by the sea." The one league limit bad begun in 1745 solely 

as a neutrality limi t but, as bad happened elsewhere in the 

world, the neutrality limit was extended to apply to 

fisheries. It is noticeable that the four-mile league 

entered Danish-Norwegian practice in prize law almost half 

a century before the three-mile league entered international 

practice as the neutrality limit of the United citates during 

the Napoleonic Wars. In the Fisheries Case Britain streesed 

that its admission of acquiescence in the four-mile league 

used by Norway was due to its greater antiquity as an 

international custom. 
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a 
In 1927 the eminent Norwegian jurist Reestad pointed 

out the impnobability of the 1812 Decree baving been 

intended to lay down imaginary straight lines as a basis 

for the delimitation of the territorial se a sinoe the 

traditional Norwegian law was associated with the range 

of vision, which pre-supposes a base-line on the actual 

land. Norway's system of straight base-lines, therefore, 

did not derive directly from the 1812 Decree but from 

constructions put upon that decree in later legislation, 

namely the Royal Deorees of 1869 and 1889. These decrees 

in effect formed the bridge in Norwegian law between the 

rules of delimitation for the purposes of neutrality and 

for the general purposes of all state interests, of which 

the fisheries were an outstanding case in point. More-

over, in the eyes of the Court the delimitation effected 

by the Decrees of 1869 and 1889 "constituted a reasoned 

application of a definite .system applicable to the whole 

of the Norwegian coast-line and was not merely legislation 

of local interest called for by any special requirements ." ~ 
In other words, the Norwegian system of straight base-linas 

was considered to date from 1869. 

Only the French Government queried the 1869 Deoree and 

the explanation given by the Norwegian ~inistry for Foreign 

Affaira appeared to satisfy the French Government, for the 

latter did not pursue the matter further. This presumed 
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acquiescenoe by the French is important for the ~orwegian 
) 

fteply con tende d th at "in spi te of the adoption in sorne 

treaties ~ the quite arbitrary distance of ten sea-miles 

(between islets) this distance would not appear to have 

acquired the force of an international law." The Court 

held that it must be presumed that Britain, being vitally 

interested in matters affecting the North Sea fisheries, 

must have known of the existence of the 1869 and 1889 

Decrees, yet made no official protest and was accordingly 

oonsidered to have acquiesoed in the Norwegian system of 

delimitation described therein. 

As soon as British trawlers appeared off North Norway 

in 1906 the problem of delimitation of Norwegian waters was 

brought into sharper focus. In 1911 a Royal Commission was 

set up to inquire into the limita of territorial waters on 
n 

the Fimnark coast, and in its Report, published in 1912, 

the commission stated categorically that Norway claimed 

as fjords not only the waters enclosed by the mainland 

but also those waters possessing tre character of fjords 

by reason of a series or group of islets on one or the 
/' / other side. "En general, dans les cas particuliers, on 

" / / prendra le plus surement une decision en conformite avec 

1 ' la vieille notion juridique norvegienne, si 1 1on considere 
/ / 

la ligue fondamentale comme etant tiree entre les points 
A A 

les plus extremes <bl1t il pourrait etre question, non-
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m 
obstant la largeur de la ligue." But the Red Lines drawn 

by Norwegian experts during the 1924-5 Conversations between 

the Norwegian and British Governments were still much 

closer in many cases to the coast than the lines drawn 

under the 1935 Decree. 

At the 1930 Codification Conference on Territorial 

Waters Norway, in oppoaing the v~ewa of the majority of 

states in the matter of delimitation, made a clear-cut 

claim to its own system of straight base-lines, but did 

not expressly subscribe to the principle of following the 

"general direction of the coast". In the Fisheries Case· 

Norway contended that the failure of the 1930 Conference 

to reach universal agreement bad put an end to the whole 

system of fixed maritime limits, arguing that the littoral 

state is never entitled simply to fix the extent of its 

coastal waters in accordance with its "legi timate interests". 

As this would have repudiated the need for consent by other 

states, which is the basis of customary international law, 

Norway was forced to abandon the theory of "legitimate 

interests" except in the matter of delimitation of base-

lines. But it is clear that the principle under which 

a unilateral extension of maritime limits is not binding 

on other states without their acquiescence is relevant 

also in the case of the extension of inland waters. The 

Court emphasized in its judgment that the delimitation of 

se a are as bas always an international aspect. "It cannot 
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be dependent merely upon the will of the coastal citate 

as expressed in its municipal law. Although it is true 

that the act of delimitation is necessarily a unilateral 

act, because only the coastal State is competent to under-

take it, the validity of the delimitation with regard to 

other States depends upQ.n international law." J:l 

In the St. Just Case (1933) the Supreme Court of Norway 

anticipated the 1935 Decree and in delivering the ma.jority 

judgment, Judge Klaestad, who was later to be one of the 
12 

judges in the Fisheries Case held that: · 

{a) the four-mile limit does not follow all the 
curves of the coast but must be drawn in 
accordance with straight base-lines; and 

( b) the base-lines must be drawn in ac cor dance 
with the gcn~ral direction of the coast. 

The judgment in this case a1so uphe1d the 1869 and 1889 

interpretations of the 1812 Decree, adding that the latter 

bad ne ver be en understood or applied "in such a way as to 

make the boundary follow the sinuosities of the coast or 

to cause its position to be determined, by means of circles 

drawn round the points of the "skjaergaard" or of the main-

land furthest out to sea - a method which it would have been 

very difficult to adopt or to enforce in practice, having 

regard to the special configuration of the coast." 

The 1935 Decree in its preamb1e sets rut the considerations 
0 
•n which the Norwegian method of delimitation is based, 
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referring to: 

(a) "well-established national titles of right," 

(b) "the geographical conditions prevailing on the 
Norwegian coast'~ 

{c) "the safeguard of the vital interests of the 
inhabitants of the northernmost parts of the 
oo untry"; 

and it further relies on the Decrees of 1812, 1869, and 

1889 already referred to. These four factors - historie 

title, geographical realities, economie interests and acquies­

cence - were all to be taken into account by the Court in 

the Fi sherl es case. 

The major premise of the Court 1 s findings was that "since 

the mainland is bordered in its western sector by the 

"skjaergaard", whicb constitutes a wbole with the mainland, 

it is the outer line of the "skjaergaard" which must be 

taken into account in delirniting the belt of Norwegian 

territorial waters"; and this solution was dictated by 

geographical realities. The low-water mark rule was ac-

cepted by both parties as the criterion of delimitation but 

they differed as to its application. 

Three methods of delimitation associated with this rule 

were reviewed by the Court. The first and simplest was that 

, ' of the trace parallele, "which consista of drawing the outer 

limit of the belt of territorial waters by following the 
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13 
coast in all its sinuosi tie s." The Court held th at the 

method could hot be app1ied in the case of a deeply indented , 
coast-line, such as that of Eastern Finmark, or where it 

is. bordered by an archipelago auch as that of the "skjaergaard" 

along the western sector of the Norwegian coast. Here the 

great number of bays and islands form too many exceptions 

to the coastline rule for that rule to be relied upon. 

"The base-line beoomes independant of the low-water mark, 

and can only be determined by means of a geometrie construc­

tion. In su ch circumstances the line of the low-water mark 

can no longer be put forward as a rule requiring the coast­

lina to be followed in all its s.inuosities; nor can one 

speak of exceptions when contemplating so rugged a coast 

in detail. Such a coast viewed as a whole,calls for the 

application of a different me thod. nl4 

The second method mentioned by the court was the "arcs 

of circ les" me thod (courbe tangente ) which was sta ted to 

have been proposed by the United States delegation at the 

1930 Conference, although actually in use by marinera much 

earlier. The court held that since this method was admitted 

by Britain to be "not obligatory by law", it was not necessary 

to discuss its rnerits.15 It seerns unfortunate that the court 

discarded this rule so readily, for the normal way of deter­

mining distance at sea is by means of arcs of circles and 

this could be applied also to measuring the distance of a 
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ship frqm the nearest point of land. It would seem ap-

propriate also that littoral states might consider the same 

mode of measurement for the. territorial belt, starting from 

the low-water mark on land. Such a method would allow the , .. 

coastal state to obtain the maximum area of •ater that 

can be covered by a three~c,b_r four-mile limi t. In the case 

of minor sinuosities on a rugged coast-line such arcs drawn 

from the outermost headlands would intersect at a point 

further from land than th,e arcs drawn from points on shore 

within the folds of minor sinuosities. This method would 

not of course solve the problem of bays and islands but 

neither would it complicate it. It would have the advantage 

of describing an outer rim of the territorial sea that 

followed the coast-line without reproducing the configuration 

in every detail and suffering the inconsistencies of the 

" \, trace parallele method. 

In the third method adopted by Norway - that of straight 

base-lines following the general dlrection of the coast - the 

Court expressed its approval, provided that the coastal state 

had "not encountered objections of principle by other States." 
!,'l) 

For determining "the extent of the territorial se a, the Court 

specified three kinds of criterla which, "though not entirely 

precise, can provide courts with an adequate basis for their 

decisions, which can be adapted to the diverse facts in 

question"; 
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( 1) "the close dependence of the territorial se a upon 

the land domain", allowing coastal states only minor 

departures from the general direction of the coast 

to me et "practical needs and local requirements. tt 

Though generously phrased, this oriterion is re­

strictive in intent and is based on the universally 

" accepted rule that territorial waters are appartenant 

to the land. 

(2) "the more or lesa close relationship existing between 

certain sea areas and the land formations whioh 

divide or surround them." This was the criterion 

whicb applied most tellingly to Norway, for in the 

court' s opinion the se a are as lying within the 

base-lines olaimed under the 1935 Deoree were suf-

fioiently olosely linked to the land domain to be 

subject to the regime of internai waters. 

(3) "èertain economie intere sts peculiar to a region, 

the reality and importance of whicb are clearly 

evidenced by a long usage." Professor Waldook com­

menta on thisl"'The Court seems to have treated 

Norway's economie-historie interest as a supplemen­

tary factor oonfirming and, if necessary, actually 

legalizing a line the oonformity of which with the 

general direction of the coast might on purely 

geographical ground s be open to argument." 



151. 

Certainly it is true that criteria of this third 

kind would seem to place the judicial reasoning 

on a more subjective level than is normal or 

desirable in auch contentious matters. 

The Court goes on to point out that "although the ten­

mile rule (as applied to baya) bas been adopted by certain 

S$ates both in their national law and in their treaties and 

conventions, and although certain arbitral decisions have 

applied it as between these States, other States have adopted 

a different limit. Consequently, the ten-mile rule bas not 

acquired the authority of a general rule of international 

law. In any event the ten-mile rule would appear to be 

inapplicable as against Norway inasmuch as she bas always 

opposed any attempt to apply it to the Norwegian coast." 

Furthermore, there is no general rule of law that can be 

applied to the various formations of the l'iorwegian "skjaergaard": 

"the attempts that have been made to subject groups of islands 

or coastal archipelagoes to conditions ana+ogous to the limi-

tations concerning bays • • • have not èot beyond the stage 

of proposais.' 
;a.s 

The combination of the Court r s 11 general direction of the 

coast" ruling wi th its rebuttal of any general rule delimi ting 

baya, seems to blur, if not to obliterate entirely, any 

distinction between historie and ordinary baya. Henceforth, 
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.1 t would appear that any bay enclosed by a base-line which 

can be said to follow the general direction (not the ~) 

of the coast may be olaimed as inland waters. Only in 

cases of manifest abuse of the "general direction of the 

coast" principle would a plea to historie title to inland 

waters be relevant. 

In pleadings before tbe Court Norway plaoed a good deal 

of reliance on the special character of the ~orwegian coast, 

and the Court aocepted the view that the coast-line rule 

was inapplicable to it on this account. There remaina 

unanswered the question how far the emphasis placed by the 

Court on the exceptional character of Norway 1s coast limita 

the scope of the new "general direction of the coast" rule. 

In hia Disaenting Opinion Sir Arnold MQNair drew a oom-

parison between the coast-line of North Norway and that of 

North-West Scotland, which is "not only heavily indented 

but possesses in addition a modest 'island fringeV, the 

Outer Hebrides, extending ••• for a distance of nearly 

h d d il "19 . one un re m es ••• ; and many other equally broken 

coast-lines could be cited also, to qualify for the Nor­

wegian rule. On the other band, just prior to the Fisheries 

~ judgment the American geographer s. Whittemore Boggs 

(Amerioan Journal of International Law 1951 p. 249) actually 

used a section of the Norwegian "skjaergaard" to illustrate 

a perfectly normal delimitation by arcs of circles. Certain 

passages in the majority judgment give the impression that 

the Court considered the Norwegian coast to be wholly ex-
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ceptional and applied an exceptional rule. But the Court 

stressed that it was only applying general international 

law to a specifie case, and although Norway's 1935 line 

may be a precedent for .the method of applying the "general 

dire ct ion of the cœ st" rule on other exceptionally broken 

coasts, it is not a precedent for unlimited straight base­

lines all round every coast. It remains to be seen how 

many countries will be encouraged to copy the Norwegian 

straight base-line system in order to enlarge the extent 

of their internal waters as well as their territorial belt. 

The temptation will be strong for those that have already 

made exorbitant claims over the high seas auch as sorne of 

the Latin-American countries. Iceland was already com­

mitted to follow the Norwegian system and the Fisheries 

decision encouraged ber to ban all foreign trawlers from 

extensive ar0as of he~ coastal waters in which they bad 

fished for nearly a hundred years to the serious depletion 

of the stocks there. This bas prompted Professer Waldock 

to ask the question whether members of the internati·onal 

community have not some sort of prescriptive right to the 

use of the high seas within established boundaries. "At 

a time when some reversa! of movement from the mare clausum 

to the mare liberum is already evident, it is particularly 

neaessary that the cônsensual basis of maritime rights 

should not be unduly weakened •11 2ô 
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In holding tha t the llorwegian system bad the "general 

toleration of the international community", because of the 

lack of diplomatie protest against the Decrees of 1869 and 

1889, the Court seems to have laid a heavy onus on states 

to scrutinize the dornestic legislation of other states, 

lest their silence be interpreted as acquieacence and pre­

judice their interests. The court 1 s rulihg seems to sug-

gest that actual knowledge is sufficient to set the pre­

scriptive period of "toleration" running against the state 

concerned. But Judge Read in his Dissenting upinion expresses 

the view that states are entitled to rely on established 

rights under general law and not bound to raise objections 

until their interests are directly affected. However, it 

seems unsafe to remain silent in the knowledge of auch a 

claim. Perhaps the moral is that those states which are 

concerned with preserving the freedorn of the seas should 

pursue a more energetio .policy by making more frequent 

objeoticbns.: or reservations against olaims oonsidered to 

be object~onable. It may be that the United Nations Legis­

lative Series of government enactments in specified fields 

will~lp somewhat in this respect. 

Caution should be exercised in drawing conclusions from 

the Court's references to historie title. It is brought 

out in the context of the judgment that the historical 

factor ia only one of several - geographioal, economie, 
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and otherwise - considered as evidence of the vital economie 

interests of the coastal population in the disputed sea 

are~s. Thus the historical reference is only one of many 

factors that might be taken into account in applying the 

general principle s of international law. 

Enough bas been said to stress the great importance of 

the Anglo-Norwegian Fisheries Case to the future of the 

international regulation of fisheries. Whatever might be 

tbought of the merita of the judgment laid down, it can at 

least be truly said tbat the shock it has administered, 

particularly to lawyers trlined in the Anglo-American snhool 

of jur~sprudence, has been a healthy one, dispelling many 

cobwebs of prejudice and clearing the way for fresh thinking 

in one of the most unsatisfactory terrains of international 

law. It is noticeable that the four judges who dissented 

in whole or part were all trained in the Anglo-American 

legal system, and this has been regarded by some as evi­

dence of the existence of two distinct approaches to the 

problems of international law. Ir this is a true diagnosis, 

the Fisheries case may come to be treated as the turning­

point in the predominance of Anglo-American juridicial 

thought in the international field. It might be argued 

that the British case attempted too mue~ propounding a 

set of rules alleged to be general principlea of .law, and 

that this unofficial "codification" of the law of the sea 
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failed in the same way as the official codification failed 

in 1930. 

In Chapter 3 we pleaded the cause of the fisherman> 

defending his interests where they might conceivably be 

overlooked when the problems are macroscopic. The presen­

tation of the British case seems to have been more directly 

oriented towards the recognition of a general rule that 

could be applied more or lesa equally across the world. 

The two dissenting judges were implicitly of the view 

that the interests of the fishermen, Norwegian or foreign, 

were somewhat irrelevant, and this follows logically 

from the prior assumption that the extent of the territorial 

sea, subject to certain exceptions, was determined by 

geometrical rules. By this logic, there is no room for 

sentiment in geometry, and a purely abstract system oannot 

take account of special human needs. The majori ty, ,however, 

did not confine itself to stating the exception but declined 

altogether to grant the general rule, and it resulta from 

the decision that the protection of the economie interests 

of its people may lawfully be considered by a government 

in defining the lL~its of its territorial waters. 

Before we leave this chapter, essentially related to 

the Northeast Atlantic region as a whole, mention sbould 

be made of the more recent international agreements af­

fecting fishing in that area. By means of studies initiated 
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by the Permanent International Council for the Exploration 

of the ~ea, a Baltic Convention was concluded in 1929 by 

Denmark, Germany, Poland, Danzig, and Sweden, prohibiting 

trawling and providing for a closed season. Another 

convention was concluded in 1932 'or the protection of 

the plaice fishery in the ~kagerrak, Kattegat and the 

Sound, between Sweden, Denmark, and Norway. In 1937 a 

further convention was signed in London by Belgium, Den-

mark, Germany, Iceland, Irish Free State, Netherlands, 

Norway, Poland, Sweden, and the united Kingdom, which 

attempted to ineorporate the provisions of the 1837 and 

1882 Conventions. Its purpose was to prevent disputes 

arising out of trawling and to pass extensive conservation 

measures whieh could be modified later by the International 

Council for the Exploration of the Sea. This convention 

was never brought into force, however, and a similar 

attempt made in London in 1943 was equally abortive. A 

third conference was held, again in London, in 1946, and 

this, the so-ealled International Overfishing Conference, 

was attended by delegates from twelve states and by an 

observer from the United States. Recognition was given 

to the "necessity for sorne international control of fishing 

effort, mainly in the North Sea, and possibly in other 

saas adjacent to the British Isles, threatened by over­

fishing." A Standing Advisory Committee was appointed 
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to study methods of preventing overfishing in these areas 

and adopted a draft Convention regulating meshes and the 

size limits of fish, which came into force in 1953. A 

Permanent Commission bas also been set up to consider 

what further conservation measures may be required, and 

some of this investigation is now being ccnducted in 

collaboration with the International Commission for the 

Northwest Atlantic Fisheriea, whose "jurisdiction" over­

lapa to a certain extent. 



Chapter 9: The Northwest Atlantio Region 

{"All your strength is in your union 
All your danger is in dis co rd" 

159. 

- The Song of Hiawatha - Longfellow) 

The North Atlantic bas produced the oldest fisheries 

in the l~stern Hemisphere, some of whioh have been established 

for more than 300 years. The fisheries of the Northwest 

Atlantic, in partioular, have been the cause of much poli­

tical manoeuvring on the part of the states with imperial 

and other interests in that region and, as we have notioed 

in Chapter 4, the fishing industry of the North Amerioan 

Maritimes was at the centre of events which culminated in 

the defeat of the French Empire on the American continent, 

the birth of the United Btates, the collapse of the British 

mercantile system in the Maritimes, and the Confederation 

of Canada. 

! General Historical Survey 

It can be said in truth that the fisbing industry 

associated with the Narthwest Atla~tic dominàted .the 

economie history of the Maritimes almost from 'the date 

of discovery by John· Cabot in 1497, and a long series 

of fishery legislation and treaties can be traced from 
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the earliest days of oolonization. The earliest reoorded 

attempt to regulate these fisheries is a list of orders 

issued on the thirteenth day of August, 1611, by a Mr. 

John Guy, then Governor of the Colony of Newfoundl~nd: 1 

"Whereas by authority of our sovereign Lord James, 

by the grace of God or England, Scotland, France, 

Ireland, and Newfoundland King, a plantation and 

government is begun to be settled within this country 

of Newfoundland; And whereas among those persona 

that use the trade of fishing in these parts, many 

disorders, abuses, and bad customs are crept in 

which are continued and year ly practised more of a 

corrupt usage than of malicious designs, forasmuch 

as it concerneth not only the benefit and p:-ofit of 

the trade or fishing, but also the public behoof and 

good, if al.l auch grievances should be stopped, to 

the end that all persona should reform themselves 

in their proceedings and not plead ignorance that 

any prohibition was made, The now Governor of the 

said country in our said Sovereign Lord the King•s 

name doth straightly charge and c ommand all persona 

of what nation soever, that shall frequent those 

parts to exe~cise the trade of fishing, as well 

strangers as subjects to our said sovereign Lord the 

King, that they offend not in any thing forbidden by 



virtue of this proclamation, under the penalties 

herein specified, and as they will answer to the 

contrary at the ir perils." 

161. 

The nub of the problem was that to catch cod fresh bait 

was require d, usually caplin or squid. The cod fishery 

off the banks of Newfoundland was open to all but to 

fish it profitably foreign fishermen bad to come within 

the three-mile zone to get the bait. It was also necessary 

to have the liberty to cure and dry the catch before 

carrying it home. Moreover, it was usually imperative 

for the foreign fishermen to land for re pairs or to take 

on supplies of food, water, and salt. More often than 

not the shallower and warmer waters close to the shore, 

which teemed w~.th halibut, macke,...e1_ Cild herring, proved 

to be an irrestib1e temptation, particularly in a poor 

cod season. 

Disputes between local and foreign fishermen became 

so frequent that formal treaties were employed from an 

early date to sanction inshore fishing and the use of the 

shore. By the 'l·reaty of Utrecht 1713, under which France 

ceded Newfoundland to Britain, French fishermen were 

granted continuance of a share of inshore privileges, 

along wi th British fishermen, from Cape Bona vista in the 

East to Cape Riche on the West, on the north aide of the 

island; and the right to land and dry fish on that shore, 
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the "French shore", was given exclusively to the French. 

The British restricted themselves to other parts of the 

coast. French rights were modified in.l~3 and the 

"French shore" was curtailed> but the ,use of what was 

left remained exclusively with the French. 

Before the War of Independance all British colonists 

enjoyed equal privileges in fishing, but during the nego­

tiations preceding the Treaty of Paris 1783 the question 

arose how far these privileges could be restored to 

United States fishermen. Britain denied them the right 

to fish. in the three-mile zone of British waters or to 

land at all for drying or curing. By way of compromise 

it was finally agreed that the United ~tates fishermen 

could fish on the Newfoundland coast but not land on the 

shore. They were also permitted to fish off other British 

colonial coasts and to land in any unsettled bays of Nova 

Scotia, the Magdalen Islands, and Labrador, as long as 

these shores remained unsett1ed, With the war of 1812 

the rights of United ~tates fishermen to fish in British 

waters and land on British soil terminated, and in any 

case most of the Nova Sœ tian coastline was by then 

thickly populated. By the Treaty of Ghent 1814 the 

British Government stated "they did not intend to grant 

the United States gratuitously the privileges formerly 

conceded to them by treaty of fishing within the limita 
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of British territory, or of using the shores of British 

territories for purposes connected with the fisheries." 

They co~ended that the claim advanced by the United 

States of immemorial and prescriptive right was quite 

untenable inasmuch as the Americans bad, until the Revo­

lution, been British subjects and that the rights which 

they bad possessed formerly as such could not be continued 

to them after they bad become citizens of an independant 

state. This led to a number of disputes and in 1818, at 

the suggestion of the United dtates Government, a Con­

vention was negotiated in London between the parties. 

The 1818 Convention of Commerce. is one of the few which 

mark an era in the diplomacy of the world, introducing 

the formal regulation of trade by two governments, an 

idea now taken for granted in the arts of modern inter­

national trade. It is a remarkable document from many 

points of view, not least that it is the first treaty 

which eommuted the cannon-abot rule into the three marine 

miles of coastal jurisdietion. From the particular aspect 

of fishery regulation, the most important part of the 

Convention is contained in Article I: 

"Whereas differences bave arisen respecting the 

liberty claimed by the United citates, for the 

inhabitants thereof, to take, dry, and cure fish, 

on certain Coasts, Baya, Harbours, and Creeks, of 

His Britannic Majesty 1 s pominions, in America; 
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it is agreed between the Higb Contracting Parties, 

that the Inhabitants of the said United citates shall 

have, for ever, in common with the ~ubjects of His 

Britannic Majesty, the liberty to take fish of avery 

kind, on that part of thè southern coast of ~ewfound­

land, which extends from cape Ray to the Rameau 

Islands on the western and northern Coast of New­

foundland, from the said Cape Ray to the Quirpon 

Islands, on the shores of the Magdalen Islands, and 

also on the coasts, Baya, Harbours and Creeks, from 

Mount Jolly, on the southern Coast of Labrador, to 

and through the straits of Belleisle, and thence 

northward indefinitely along the Coast; without 

prejudice, however, to any of the exclusive rlghta 

of the Hudson Bay Company; and that the American 

fishermen ahall alao have the liberty, for ever, 

to dry and cure fish ln any of the unsettled Baya, 

Harbours, an~ Creeks of the southern part of the 

Coast of Newfoundland, hereabove deacribed, and of 

the Coast of Labrador; but so soon as the same, or 

any portionthereof, shall be settled, it shall not 

be lawful fOr the said Fishermen to dry or cure fish 

at such portion so settled, without previous agree­

ment for such purpose, with the Inhabitants, Pro­

prietors or Possessors of the ground. And the 

United States hereby renounce for ever any liberty 



heretofore enjoyed or claimed by the Inhabitants 

thereof, to take; dry or cure fish, on or within 

three marine miles of any of the Coasts, Baya, 
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Creeks or Harbours, of his Britannic Majesty's 

Domüions in America, not included w:lt hin the above­

mentioned limits; provided, however, that the 

American F.ishermen shall be admitted to enter auch 

Bays or Harbours, for the purpose of shelter and 

of repairing damages therein, of purchasing wood, 

and of obtaining water, and for no other purpose 

whatever. But they shall be under auch restrictions 

as may be necessary to prevent their taking, drying 

or curing fish therein, or in any ether manner 

whatever abusing the privileges hereby reserved 

to them." 

Onder this Convention arose the "headland question", 

Britain insisting that the three-mile limit in the case 

of large bays extended from headland to headland and did 

not follow the sinuosities of the shore. Thus Britain 

claimed the whole of the Bay of Fundy, the Baie des 

Chaleurs, and Miramichi Bay. The United States protested, 

although their own b~s of Delaware and Chesapeake were 

held to be internal waters and not open to foreign fishing. 

In 1836 the Legislature of Nova Scotia passed the so­

called "Bovering Act" which legalized the seizure of 
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foreign vessels trespassing within the three-mile limit. 

The diffioulties beoame aoute as a result of the develop-

ment of the maokerel fishery which was proseouted by 
n 

the use of purse-seites on the inshore fishing grounds 

which were becoming especially important to the New 

England fishermen. In 1847 negotiations we~e opened 

between Britain and United States far the establishment 

of reciprooal free trade between canada and the United 

States, ooupled with the concession of sorne fiahing 

privileges to United cltates fishermen. Owing to tariff 

difficulties the United ~tates appeared anxious to have 

the fisheries question dealt with separately but to this 

"the British Government would not assent. At last in 

1854 Lord Elgin negotiated auch a treaty in Washington. 

Its main provisions with regard to the fisheries were 

that British waters on the east coast of North America 

were thrown open to United States fishermen, and United 

States waters north of the 36th degree latitude were 

thrown open to British fishermen, exoepting always the 

salmon and shad fisheries which were reserved to the 

sub ~ cts of e a ch country. 

This Reciprocity Treaty of 1854 brought considerable 

benefit to Canadian trade ~nd the fisheries enjoyed a 

period of relative calm. Reciprocity rights with the 

United citates formed a protective umbrella at a time 
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when Britain bad committed herselt endearingly to the 

cause of free trade. With the repeal of the last of the 

Navigation Acta in 1849 the Mother Country bad out the 

umb111oal oord attaohed to the Canadian Provinces. In 

1866, tiowever, the United Stateà decided upon a polioy 

of protection for ber industries and the Reciprooity 

Treaty was abrogated. Azœ rican pri vile ge s under the 

treaty lapsed and reverted to those under the 1818 Con­

vention. After an abortive atternp:; to permit United 

States fishermen to fish in all Canadian waters on con-

dition that they pay a nominal licence fee, under the 
]).,..,.,.,." 

federal jurisdiction of the newly-formed Ceftfeàeta~ieft 

of Canada, it beoame necessary to ta.ke strict measures 

to enforce Canadian rights, and several United $tates 

vessels were capture d and fbrfeited for infrirg ing 

provisions of the 1818 Convention. tventually in 1871 

the Treaty of washington was concluded between the two 

federal states whereby American fishermen obtained the 

use of inshore fisheries all along the British coasts of 

Newfoundland, Nova Scotia., New Brunswick, and ~ebec, 

with the right to land and cure fish at any place so 

long as they did not interfere with private rights. 

In return reciprocal free trade was agreed upon in fish 

and fish oil, so ·that Canadian fishermen gained access 

to the valuable American market. To make up the surplus 
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value of the privileges granted to the United h:itates a 

sum of $5i million was assessed, and ultimately paid, 

in favour of Canada. But this treaty too failed to last, 

and in 1885 the United States Government gave notice of 

its termination. 

* Once again the conditions ofA1818 Convention auto-

matical1y became effective and once again Atrericanfisher-

men continued to break the regulations. A Canadian protection 

fleet was formed, American vessels were seized, and in 1886 

Canada prohibited the purchase of bait by American 

fishermen. The dissension led to a proposa1 for a new 

reciprocal treaty, another ~ hoc International Commis­

sion was appointed in 1888, and the second Treaty of· 

Washington was negotiated. lNhile the provisions of this 

treaty were 1ess favourable to the United States than 

the p!"evious treaties, in that they provided for a de­

limitation of the fishing areas, concessions were recom­

mended and, as before, free intercourse of trade in fish 

and fish products was permitted between the two countries. 

However, the u.s. Senate refused to ratify the 1888 TreatyJ 

and in the hope that agreement would ultimately be realised, 

the Canadian Parliament continued the issuance of modus 

vivendi licences by annual statute unti1 1892, and thep 

by orders-in-council from year to year until 1924. 
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Il The Hague Award of 1910 

The increasing difficulties with respect to the rights 

of American fishermen off Newfoundland and the demand 

of the Newfoundland Government for free accesa to the 

U.3. markets resulted in the submission of the issues 

to arbitration before a tribunal at The Hague in 1910. 

This was one of the first and most important of the Hague 

Awards under the Permanent Court of Arbitration system 

and as it has borne a cons .id erable influence on the 

shaping of international law in relation to fisheries, 

it will be neoessary to look at the findings in sorne 

detail. 

The tribunal was asked to construe the scope and 

meaning of Article I of the 1818 Convention (quoted above) 

in several specified respects. Under the terms of the 

Convention Britain claimed the right to make regulations 

in the treaty waters without United States consent, pro-

vided such regulations were "reasonable as being, for 

instance, appropriate or necessary for the protection . 
and preservation of auch fisheries; desirable on the 

grounds of publio order and morals; equitable and fair 

as between local fishermen and inhabitants of the United 
2· 

States". The United States denied this right "unless 

their appropriateness, necessity, reasonableness, and 

fairness be determined by the United States and Great 
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Britain by common accord and the United ~tates concurs 
:f; 

in their enforcement." 

The tribunal was unable to agree with the United 

States contention that, sinoe the French right of fishery 

under thè 1713 Treaty was never subjeoted to regulation 

by Great Britain, the inference was warranted that the 

Ameri can libertie s of t'ishing were s imilarly exempted. 

Britain's treaty obligations to France and the United 

States in relation to the fisheries were not identioal, 

and the analogy itself was invalid sinoe France, in 

oeding the island of Newf.oundland over which she had 
"· 

previously exercised ~overeign rights, bad made specifie 

reservations in "the right to fish and to use the strand", 

which were acoepted by Britain. Nor did the liberties 

of fishing, accorded "for ever " to the inhabitants of 

the United States aoquire a charaoter exempting them 

t'rom local legislation; the perpetuity of the grant and 

the speci.fic liberties enjoyed under it bear no precise 

relationship to eaoh other. The arbitrators refuted the 

argument that the liberties grànted to the United States 

constituted an international servitude in their favour 

over the relevant territort of Great Britain. The 

liberties oonstituted at most an economie right and in 

no sense conferred a sovereign right, which would be the 

essential in~edient of a servitude in international law, 
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if auch were susceptible of proof. It was indeed ques­

tionable whether the doctrine of international servitudes 

could apply to the modern state system; certainly no 

modern state, auch as Britain, had ever admitted partition 

of sovere ignty. 

In the vl ew of the tribunal the treaty conveyed not 

a common right of fishery, but a liberty to fish in common. 

If the consent of the united ~tates were required for 

the execution of fishery regulations a general veto would 

be accorded to them in what was essentially domestic 

legislation of a sovereign state affecting its own terri­

tory. Britain was not only entitled, but obliged, to 

provide for the protection and preservation of the fisheries, 

"always remembering th at the exercise of this right of legis­

lation is limited by the obligation to execute the treaty 

in good faith." Accordingly, Bri tain bad the right to 

impose reasonable regulations relating to the fisheries 

without the consent or the United dtates, provided auch ,, 
4 regulations were not in violation of the 1818 Treaty; and 

United ~tatas fishermen should be obliged to obey the 

fishery laws in common with fishermen who were British 

subjects. But if the reasanableness of the regulations 

were contested by the United States, the matter should 

be submitted to an impartial authority; and it was recom­

mended that before a contested regulation became effective 

it should be referred to a permanent mixed fishery com-

mission. 
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Another most important question submitted to the 

tribunal concerned the delimitation of the three-mile 

zone when applied to bays, creeks and harbours, Britain 

~ended that the United ~tates had renounced the right 

to fish within all bays and within three miles thereof; 

that is, that the word 11 bays" in the 1818 Treaty was 

used in l;>oth a geographical and territorial sense, t hereby 

excluding American fishermen from all bodies of water on 

the non-treaty coast known as bays on the charts of the 

period. The United ~tatea maintained that the word 

"baya" was used in the territorial sense and therefore 

limited to small bays; that they bad renounced meniy the 

right to fish within such bays as formed part of His 

Majesty 1 s dominions, that is to say territorial bays; 

that only such bays whose entrance was less than double 

the marine league were renounced; and th at in such cases 

the three marine miles were to be measured from a line 

drawn across the baya where they were six miles or less 

in width. 

The tribunal denied that the three-mile rule asserted 

by the United States to be applicable to coasts should be 

strictly and systematically applied to bays."As no prin­

ciple of international law recognizes any specified relation­

ship between the concavity of the bay and the requirements 
1 

for control by the territorial sovereignty, this tribpnal 
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is unable to qualify by the application of any new prin­

ciple its interpretation of the treaty of 1818 as ex­

cluding baya in general from the strict and systematic 

application of the three-mile rule; nor can this tribunal 

take cognizance in this connection of other principles 

concerning the territorial sovereignty over baya such 

as ten-mile or twelve-mile limita of exclusion based 

on international acts subsequent to the Treaty of 1818 

and relating to coasts of a different configuration and 
c 

conditions of a different character." 5 Moreover the three-

mile rule was not applied strictly or systematically to 

baya either by the United ùtates itself or any other 

Power. Aacordingly, it was held that the word "baya" 

must be construed in its geographical sense, and in the 

case of su ch baya "the three marine miles are to be 

measured from a straight line drawn across the body of 

water at the place where it ceases to have the configuraticn 

and characteristics of a bay;'"' *Rt all otber places the 

three marine miles are to be measured following the sinu­

osities of the coast." 6 In view of the difficulties in-

volved in the practical application of this rule, it was 

recommended thàt in the case of baya not specified in the 

treaty "the limita of exclusion should be three miles 

seaward from a straigbt lina across the bay at the part 

nearest the entrance at the first point where the width 
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does not exceed ten miles." 1 

The ten-mile rule was approved by virtue of the fact 

that it bad been adopted by Britain in treaties with 

France, the North Gerrp.an Confederation, and the German 

Empire, and in the North ~ea Convention of 1882. Further, 

"though these oiroumstanoes are not sufficient to con­

stitute this a prinoiple of international law, it seems 

reasonable to propose this rule with certain exceptions, 

all the more that this rule with such exceptions bas already 

formed the basis of an agreement between the two Powers."8 

In a somewhat diffuse Dissenting Upinion delivered by Dr. 

Luis M. Drago, the reasoning is rather different: laoking 

a general principle of law universally applicable to ordinary, 

non-historioal baya, reference must be made to the custom 

and usage of each individual state as reflected in its 

treaties and "general and time-honoured practice"; a reading 

of the British fishery treaties sinoe 1818 show a constant 

reliance on the three-mile and ten-mile rule s, which appear 

for fishery purposes to be inseparably linked together; but 

since there is no certain rule to guide the par.ties in the 

present case, due to the lack of precedent before 1818, no 

ru ling sbould be adopted wi thout a new treaty being entered 

into. In Dr. Drago 's view, i t went beyond the s cope of 

the Award to recommend a special series of linas of delimi­

tation, however practical. 



1'75. 

At·•the suggestion of the Hague Award, a Permanent Mixed 

Fishery Commission was set up by Britain and the united 

States so that any future fishery disputes, whePever their 

origin, could be settled ~y arbitration. 

During the 1''irst world War an International Co:mm.ission 

was set up by the Canadian and United ~tates Governments, 

and this commission recommended as a war-time measure the 
. 

granting of full port privileges on a reciprocal basis for 

their respective vessels. It was also urged that the sale 

of bait and supplies and the disposal of catches be permitted 

on each other 1 s land territory close to the fishing banks. 

'l'hese recomrnendations became effective immediately and 

Canada no longer demanded the purchase of modus vivendi 

licences by American vessels. In 1921 the United States 

Government unilaterally cancelled the war-time privileges 

accorded to Canadian vessels, and two years later Canada 

retaliated by cancelling the gratuitous issue of modus vivendi 

licences, so that United States vessels became subject once 

again to the provisions of the 1818 Treaty. 

There is no doubt that Britain and, later, Canada, have 

used the right of granting American vesse1s favoured treat­

ment in territorial waters as a gambit in bargaining for 

lower tariffs. But the advantages which Canada bas to 

offer to-day are no longer of much importance. The develop-
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ment of the fresh fish trade on the banks relatively near 

the New ~ngland ports and the development of new trawler 

techniques, where bait is no longer a necessity, have 

seriously reduced the value of these advantages. Even in 

1929, 99% of the total landings at the principal New England 

ports consisted of fresh fish, and one par cent salt fish. 

Moreover, only five per cent of the New England catch was 

taken in Canadian and Newfoundland waters. Since 1891 the 

cod fishery bas steadily declined, being replaced by 

haddock and mackerel fisheries. 

In 1918 the Canadian Fisheries Association passed a 

resolution to the effect that the Governments of Canada, 

Newfoundland, and the United .Jtates should provide for the 

formation of a permanent international scientific commission 

to col~t data relating to the fishing grounds common to 

two or more of these countries. This commission was for.med 

with the additional participation of France. International 

problems related to various phases of the f ishing industry 

were investigated, the chief of which were the migrations 

of cod, haddock, and ~ackerel. Efforts were also made by 

the council to bring about improvements in the collection 

of fisheries statistics in the various countries. 

III International Northwest Atlantic Fisheries Convention 

In more recent years these fisheries of the .Northwest 

Atlantic have been frequented by more a nd more countries 
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and it became clear that the problems of that region could 

no longer be overcome by the machinery established on the 
6ilct.er.i 

traditiona1A(or tri-lateral) basis. In February 1949 a 

multi-lateral agreement, the 1nternational Convention for 

the Northwest Atlantic F'isheries, was signed at washington 

by the representatives of eleven countries "sharing a sub­

stantial interest in the conservation of the fishery resources 

of the Northwest Atlantic Ocean 11
• The signatories were Canada, 

Denmark, France, Iceland, Italy, Newfoundland, Norway, 

Portugal, Spain, United Kingdom, and the United ~tates of 

America. The Convention entered into force on July 31 

1950, upon the deposit of instruments of ratification by 

four signatory Governments, namely those of Canada (by then 

including Newfoundl.and), Iceland, United Kingdom, and United 

States. By 27th January, 1953, all signatory Governments had 

deposited their instruments of ratification. Under the Con-

vention the contracting Governments set up the International 

Commission for the Northwest Atlantic Fisheries, to wbich 

each of the contracting Governments might appoint not more 

than three Commissioners and one or more experts or advisers. 

Previously, three international conferences bad been 

held in London- in 1937, 1943, and 1946 - but of these only 

the last one, the Convention of the International Overfishing 

Conference of 1946, came into force, and not until April 5, 

1953. The earlier two conferences bad considered the whole 
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of the North Atlantic but the 1946 Conference, at the sug­

gestion of the United Btates, was restrioted to consideration 

of the area east of 42° west longi.tude, because it was appro­

priate to separate the North Atlantic into eastern and 

western sections for conservation purposes. Similarly, the 

area to which the 1949 Northwest Atlantic Convention app]i. es 

is expressly defined but in this case it is much more extensive 

than the scene of the age-old fishery disputes which we have 

been considering hitherto from various aspects: from a line 

39° north latitude, south of Rhode Island, u.s.A., as far 

north as 78° lOt north latitude, off the west coast of 

Greenland. This buge area was, however, divided into five 

sub-areas, and in the Annex to the Convention various signa­

tory states were designated to one or more of these sub-areas 

as Panel representatives for an initial period of two years, 

whereafter the Panel representatives are reviewed annual~ 

by the Commission. Panel representation is det0rmined on 

the basis of "current substantial exploitation", in the sub­

area concerned, of fishes of the cod group, of flatfishes, 

and of rosefish, "except that each Contracting Government 

with a coastline adjacent to a sub-area should have the right 

of representation on the panel for the sub-area". Commissioners 

of Contracting Governments not participating in a particular 

Panel may attend the meetings of such Panel as observers.9 

The functions of the Commission include scientific 
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investigation, statistical compilation, and the publication 

of scientific, statistical, and other information relating 

to the Northwest Atlantic fisher ies :o Each Panel is reapon­

sible for keeping under review the fisheries of its sub-

area and the scientific and otber information relating 

thereto, and it may mak~ recommandations to the Commission 

for: 11 

a) joint action by the Contracting Governments; 

b) specifie studies and investigations; 

and c) alteration or the boundaries of its aub-
area. 

Matters may be referred to it by the Commission for 

investigation and report. 8uch recommandations to the Com­

mission may refer to one or more of the following measures; 12 

1) open and closed seasons; 

2) closed waters for purposes of spawning 
or the protection of small or immature 
fish; 

3) aize limita for any species; 

4) prohibited fish gear and appliances; 

and 5) over-all catch limit for any species. 

Most important for the future of fishery regulation are 

the provisions of Article X: 

"1. The Commission shall seek to establish and maintain 

working arrangements with other public international 
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organisations whioh have related objectives, 

particularly the Food and Agriculture Organisation 

of the United Nations and the International Counoil 

for the Exploration of the Sea, to ensure effective 

collaboration and co-ordination with respect to their 

work and, in the case of the r.c.E.S., the avoidance 

of duplication of scientific investigations. 

2. The Commission shallmnsider, at the expiration 

of two years frcm the date of entry into force of 

this Convention, whether or not it should recommend 

to the Contracting Governments that the Commission 

be brought within the framework of a specialised 

agency of the United Nations." 

In the first seven years of its life the commission bas 

kept in particularly close touch with the Fisheries Division 

of the F.A.o. and a Resolution has been passed1~estifYing to 

the Commissionts gratitude for the information and encourage­

ment it bas reoeived from that source. Special collaboration 

bas been necessary, and most readily undertaken, with the 
~ 

I.c.E.s. by resson of the overlapping of the latter•s north-

west region with the Commission's sub-area I, between Greenland 

and Iceland. Apart from the F.A.o. and r.c.E.S., observera 

have been reoeived from other bodies, such as the Permanent 
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Commission of the International Fisheries Convention (1946) 1 

the International Pacifie Halibut Commission, the International 
16 

Pacifie Salmon Fisheries Commission, the World Meteorological 
16 

Organisation, the Special Committée of the International 

Geophysioal Year (C.S.A.G.I.), and the Commission Internationale 

pour l'Exploration de la Mer Méditerran~e (C.I.E.M.M.f7 and 

obse~vers have been sent on behalf of the Commission to the 

meetings of otber organisations auch as the International 

Fishing Boat Congress (October, 1953), the General Fisheries 

Council for the Mediterranean (October, 1953), the Inter­

national Union of Geodesy and Geophysics (September, 1954), 

and the United Nations International Conference on the 

Conservation of the Living Resources of the Sea (April, 1955). 

rn addition, West Germany, u.s.s.R., and the Netherlands 

have sent observera to one or more meEt ings of the Commission. 

The Federal Republic of West Germany took a particularly 

active interest in the Commission's proceedings, and on 29th 

June, 1957, it deposited ratification of its adherence to 

the International Convention for the Northwest Atlantic 

Fisheries wlth the Deposltary Government (U.S.A.), brlnging 

the total membersh.ip to eleven. 

At the ~econd Annual Meeting, the Commission resolved 

to remaln an independant body outside the framework of the 
1'8 United Nations, but re-asserted its appreciation of the help 
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received from the F.A.O., the u.N. Specialised Agency in 

Rome. In view of the above list, the Commission certainly 

cannot be accused of lacking the spirit of international 

co-operation, but it remains to be seen how muoh closer the 

Commission oan be brought to a working relationship with 

other regional fishery commissions and, perhaps sorne day, 

under a uniform system of fishery regulation in global terms. 

It is still too early to pass a sober judgment on the 

resulta of the I.C.N.A.F., but it oan be truly said that 

from the first it bas worked as a bona fide international 

body, and not just as an annual conference convened to resolve 

various interests of the member Governments. Its place in 

the history of international co-operation in fisberies is 

assured as being the first international body established 

in advance of a serious crisis in the natural resources 

under its care. Usually, as we bave seen and shall see 

again, international action bas not been undèrtaken until 

catastrophe was imminent. Admittedly, at the time of the 

Commission's inception in 1949, there were a few signs of 

depletion of stocks, particularly off the New ~ngland coast, 

but by and large it remains true that the Commission's 

function will be the positive and heartening one of sus­

taining healtby and plentiful stocks at the optimum scientific 

level. As a oontrolled regional experiment on a wide, multi­

lateral basis, it may provide the blue-print for the future 

regulation of the world's fisberies. 



183. 

Chapter 10: The North Pacifie Region 

(
11 In the full tide. of suc.cessful experiment" 

- First Inaugural Address - Jefferson) 

We have now arrived at what is in many respects the 

most valuable and most significant chapter in the history 

of international fishery regulation - the North Pacifie. 

The fisheries of the coastal and off-coast waters of the 

North American continent, in particular, have enjoyed the 

benefits of enlightened contrdl; great and spectacular suc­

cesses have been made both in the scientific development and 

maintenance of the fisheries and in the advisory and admini­

strative machinery set up by the interested governments to 

supervise the scientists. Also wi thin our purview, for the 

purposes of this chapte'~", are the adjac~nt. se as of the nor thern 

North Pacifie stretching from the coast of Alaska as far 

westwards as the Seas of Japan and Okhutsk. Here too recent 

events have shown the trend towards international co-operation 

in scientific fishery control. · 

There is much to be said for the argum.ent tbat those 

responsible for the co-ordination of North American fishery 

resources started with many advantages; to-day the United 
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States of America and the Dominion of Canada share a common 

purpose and ideal, both politically and economically, their 

peoples speak the same tongue, arise from a similar racial 

heritage, and the mutual goodwill of their governments is 

firmly rooted. The similarity of North American origins 

and institutions should not, however, be allowed in 

detraction from what bas been accomplished between them; 

ether countries have been involved too in their fisheries 

and have cont~ibuted in no small measure to these achieve­

ments. Like the fisheries of the ether regions we have 

studied, those of the North Pacifie were born in conflict, 

and to trace the emergence of international order out of 

this conflict we shall first review the rise of the fur 

seal fisheries in the Bering ~ea and adjacent waters. 

I The Fur Seal Fisheries 

In 1799 Paul I of Russia issued an ukase granting the 

Russian-American Company its first charter, with exclusive 

rights and privileges, to carry on hunting and trading "in 

the northeastern seas and along the coasts of America". 

At this time the extreme northwestern tip of the North 

American continent belonged to Russia but the exact extent 

and nature of jurisdiction in those remote parts was in 
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constant dispute, and Great Britain, the United States and 

Russia were all rival claimants for jurisdictional as well 

as trading rigbts in those unsettled areas. In 1821 another 

ukase was pramulgated, by the Emperor Alexander, whereby 

the aforesaid rights and privileges were "exclusively granted 

to Russian subjects", and all foreign vessels were forbidden, 

except in case of di stress, "not only to land on the coasts 

and islands belonging to Russia ••• but also to approach 

them within less than a hundred Italian milesn. Both 

Britain and the United States protested against this ukase, 

and in l824 the latter concluded a treaty with Russia 

agreeing on a dividing line between their respective "spheres 

of influence", so that each was le ft by the other to comJ:E) te 

with Britain in a separate area. A year later a treaty was 

negotiated between Britain and Hussia under which the former 

was granted trade privileges similar to those accorded to 

the United States in the 1824 treaty, and another 1ine was 

drawn by which the British Government recognized the eastern­

most limita of ftussian territory on the American continent. 

In 1867 the ftussian Emperor ceded to the United States the 

terri tory now known as Alaska, "all the terri tory and dominion" 

wbicb he possessed "on the continent of America and in the 

adjacent islands". The Alaskan boundary on the east coincided 

with that drawn in the 1825 treaty with Britain. 



186. 

By far the most valuable resourae~ of Alaska at this 

time were its sea products, partioularly the precious fur 

seals which migrated to and from the Bering Sea eaah year. 

These pelagie seals bad attracted great numbers of schooners 

from severa! countries and the calloua and indiscriminate 

alaughter that frequently took place reaahed horrifie pro­

portions. Many of the seals congregated in va$t schools 

on the islands of the Bering Sea and adjacent waters, and 

thereby came under territorial jurisdiction on land or 

within the three-mile zone, but the seals are prodigious 

travellers and are usually found in transit on the high 

seas. soon after the annexing of Alaska, the killing of 

fur seals came under the ban of United States legislation, 

but the extent of the waters to which these laws were to 
hO 

be applied was not defined. At first there was .. inter-

national controversy but inevitably foreign vessels began 

to violate these regulations and in 1886 and 1887 severa! 

British Columbian sealing sohooners were seized by Amerioan 

officials. The British Government (on behalf of Canada) 

intimated its objections on the ground that all the vessels 

were seized outside the three-mile zone and therefore beyond 

American jurisdiation under international law. Protection 

of the fur seals was agreed to be necessary, preferably on 

an international basis, and in 1887 the United dtates sub-

mitted a draft proposa! for auch a acheme to France, Germany, 
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Britain, Japan, Russia, Sweden and Norway. Most of the 

Governments approaohed expressed their more or less unquali-

fied approval,inoluding Britain, but diplomatie negotiations 

oulminated in a bilateral treaty whioh was signed in 1888. 

This treaty was delayed, however, by the U.s. Senate, and 
e>~~ .. !fJ 

~t&P a àelay the matter was postponed at the request of 

the canadian Government. Instrumental in the breakdown 

of these negotiations was the failure in the same year to 

find a solution of the l'4orthweat Atlantic fisheries problem 

between Canadarand the United States, whioh resulted in 

the rejeotion by the U.S. Senate of the second Treaty of 

Washington. In the following year there were more seizures 

of British Columbian vessels outside the three-mile zone, 

negotiations were resumed, and in 1890 the British Govern­

ment submitted a draft convention whioh provided for a 

closed season in the Bering Sea, but this offer was rejected 

by the United States. 

Eventually on the 29th February, 1892, Britain and 

the United ~tates oonoluded a treaty of arbitration, and 

a tribunal of arbitrators to hear the issues was appointed. 

As with most arbitrations the problem of treaty interpretation 

loomed large in the prooeedings and served to overshadow the 

discussion of international law principles per ~~ but this 

hearing was most important for the world's fisheries not 

only because of the juridical ground that was oovered by 
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both parties but also because of the influence that the 

Award was to have in later years. 

The tribunal found, in the first place, that, despite 

the claims to a!!!! clausum expressed in the 1821 ukase, 

Russia bad admitted in negotiations prior to the 1824 and 

1825 treaties that her jurisdiction should be restrioted 

to the range of cannon-abot and up to the cession in 1867 

bad never asserted in fact or exeroised any exclusive juris­

diotion in the Dering ~ea or exclusive rights in the seals 
1 

beyond their territorial waters. 

Secondly, Britain had never recognized or conceded 

Ru$sian claims to jurisdiction over the Bering seal fisheries. 2 

I t was unanimously agreed that the term "Pacifie Ocean" 

in the 1825 treaty was intended to include the Bering ~ea, 

and the majority found that no exclusive rights in the Bering 
. 3 

Sea were held or exercised by Russia after the 1825 treaty. 

The tribunal was of the unanimous opinion that all 

the rights of Russia as to jurisdiction and the fisheries 

east of the water boundary speoified in the 1867 cession 

treaty passed unimpaired to the United ùtates under that 

treaty. 4 

Probably the most important and most interesting, as 

well as the most controversial, part of the proceedinga 

related to the question what rights of protection or property 

the United ~tates bad, if any, in the fur seals schooling 
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outside the three-mile zone. It sbould be stressed that 

although the original Alaskan court, in dealing with the 

foreign sealers, bad proceeded on the doctrine of mare 

clausum, the United States Government never asserted this 

doctrine and later disavowed it expressly. More than once 

the American arguments.insisted on a vital and valid juri­

dical distinction between the nexè.rcise by a nation of 

sovereign jurisdiction over the'high seas - a sovereign 

jurisdiction of a character which makes the high seas over 

which jurisdiction is attemp't:;ed to be extended a part of 

the territory of the nation, giving the nation an exclusive 

power over it - and the assertion of a right to exercise 

acts of force on the high seas for the purpose of protecting 

a property, or an industry, or a people; one of them being 

an assertion of sovereign jurisdiction, the other no assertion 

of sovereign jurisdiction at all, but simply a right of self­

protection and self-defence, which a nation acting as an 
s­

indi vidual, al ways bas." 

Great Britain, though admitting the existence of juris­

dictional rights apart from sovereign rights - a distinction 

which abe held to justify the so-calle d "Hovering Acts" -

took the po si ti on "that no question of exclusive jurisdiction 

in a defined area can exist apart from territorial dominion, 

from sovereign powers, over the area; because the assertion 

of exclusive jurisdiction is an assertion that nobody else 
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bas a right to go there; is an assertion of the rigbt to 

excluâe everybody else from tbat place; is an assertion of 

the rigbt to treat the particular area covered by so much 

water just on the same principle as it were so much land 

and a part of the aQ~itted terra firma of the particular 

Power tbat is claiming to exercise it."6 

As we have seen, the United States was to be qui te 

consistent in maintaining the distinction between sovereign 

rights and exclusive rights. Even after the Presidential 

Proclamations of 1945, claiming exclusive American rights 

of mineral exploitation on the sea-bed and subsoil of the 

continental shelf and of fishery conservation within speci-

fied zones contiguous to American waters, the United States 

Goverruœnt eschewed all mention of sovereign rights. The 

main trouble with the distinction is not only that it is 

an exceedingly tenuous one and difficult to justify even 

in strict legal theory, but also, and more important, that 

i t induces states to make bolder, unilateral claims on the 

bigh seas to a degree that the distinction becomes totally 

irrelevant, indeed unrealistic. I t is ·the thin end of the 

wedge which bas come to be interposed into the principle 

of the inviolability of the high seas. In fairness, it may 

equally be said that it is an honest recognition of the need 

to meet the new problems of an advanced society of nations 

and an attempt to solve the riddle in juridical terms. 



One may question the method without decrying the motive. 

The United States counsel went further and claimed 

that the action ta ken by the U .s. Government to exclude 

pelagie sealers from the Bering Sea was based upon a 

property right in the fur seals. The habits of these 

animals, it was agreed, are suffioiently peculiar to dis­

tinguish them from floating fish, sinoe they use the land 

for mating purposes. The fact that th~ migrate over 

enormous distances of ocean cannot break the vital terri-
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torial link wi th the ir place of origin and probable return. 

Because of this llnk they fall under the tenets of private 

law which establish a property right ln animals ferae naturae; 

. "fur seals are indisputably anlmals ferae naturae and the se 

have universally been regarded by jurists as res nullius 

until they are caught; no person therefore can have property 

in them until he bas actually reduced them into possession 

by capture •11 7 By chooslng to school on or ln American terri­

tory, they are so reduced and be come the prope rty of the 

United States, wherever they may later migrate.• 
, 

V'Jhenever 

any useful wild animals so far submit themselves to the 

control of partlcular men as to enable them exclus! vely to 

cultlvate auch animals and obtaln the annual lncrease for 

the supply of human wants and at the same time to preserve 

the stock, they have a property in them.',s Accordingly, 

pelagie sealers, bent on exterminating the property of ethers 
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on the high seas, are pirates and as hostes humani generis 

should be outlawed; on the moral plane, the United States 

policy of preservation should be regarded as a mission in 

trust for mankind. 

The British reply was more legalistic., poil!lting to 

the absence of precedent as being "fatal to the United 

States claim wbich conflicts with the undoubted right of 

individuals to fish for seals in the high sea., a right whioh 

cannet be diminished or taken away by a Government to which 
' 

the owners of the rigbt owe no allegiance ."9 ' Property in 

animals ferae naturae was in law dependent upon ~ ~ 

possession, an essential element of ownership, and this 

element was not constituted by the fleeting or occasional 

visitation of the seals to a territory under sovereign 

jurisdiction. Moreover, the position of the American 

counsel was further weakened by the fact that no municipal 

law of the United ~tatea bad treated the species, indivi­

dually or collectively, as the subject of protection and 

property rights on the high seas. 

After aeeking to have various extra-legal, factors taken 

into consideration, particularly on the strength of natural 

law, the United .States Counsel proceeded to cite aeveral 

analogies to the extra-territorial jurisdiction olaimed in 

the Bering Sea. Numerous instances were mentioned to prove 

that a right of self defence beyond territorial waters 
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exista intime of peace. In the case of revenue and customs 

legislation, executive action was frequently taken to enforce 

such measures as far as four leagues from the shore. 

Also, extra-territorial jurisdiction for the protection of 

colonial trade bad been upheld by the United States Supreme 
Cl 

Court in Church v. Hubbart ( .. ted by L.c.J. Cockburn in 

Queen v. Keyn). Yet these were not considered to be in 

violation of the freedom of the seas. Analogy was made 

to the British jurisdiction over the pearl fisheries of 

Ceylan and the French jurisdiction o ver the coral fisheries 

of Algeria. 

Britain held in turn that a different principle of 

law operated in the case of sedentary fisheries, since the 

fact of attachment to the sail cons ti tuted a special case ~1o 
Moreover the title to the Ceylan fisheries was based on a 

prescriptive right which did not apply to the Bering sea. 

It was conceded that moral principles might be invoked with 

force in the application of law, since the moral law was a 

living constituent of all positive law, but only that part 

of morality which was accepted by all nations to be legally 

binding could be considered as part of international law. 

The United States could only exercise those rights of pro­

tection which were recognized by international agreement; 

even then, they were only applicable to nationals of 

states that were parties to the agreement. 
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The tribunal held that the United States bad no right 

ot protection or property in the fur seals outside the tbree­

mile zone, and United States regulations with respect to 

these seals could not be enforoed againat national& of 

foreign states. In view of these findings, the arbitrators 

went turther, under the terms of the arbitration, and pro­

vided nine articles for adoption by bath parties tor the 

joint regulation of the tishery.ll 

1) Sealing was absolutely prohibited to all nationah 

of the United States and Britain alike within a 

60-mile zone around the Pribiloff Islands {in­

cluding territorial waters). 

2) A elosed season was established tor defined areas 

of the high seas. 

3) Only sailing vessels were to be allowed to par­

tieipate in sealing, subject to the conditions 

specified in these Articles. 

4) A licence must be secured from the appropria te 

Government for eaoh vessel engaged in aealing 

and a preseribed flag liUst be flown at all times 

while so engaged. 

5) Accurate records of catches and related matters 

must be kept by ~he master of each vessel engaged 

in sealing, and at the end of the sealing season 
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auch information must be collected by the appro­

priate Governmen t and e:xohanged ror similar data 

oollected by the other Government. 

6) The use or nets, tirearms, and explosives in 

sealing aotivities was torbidden, except tor 

shotguns outside the J:)ering Sea in season. 

7) The responsibility tor selecting sui table men 

to engage in sealing activities rested with the 

appropriate Government. 

8) Indigenous Indiana were deolared to be exempt 

from the provisions or these Articles, insotar 

as their traditional hunting was oonoerned. 

9) The provisions or the se Articles were to remain 

in torce until abolished or moditied by mutual 

consent, and in any event they were to be subject 

to revision in tive years time. 

. 
It sbould be observed that this tribunal was not oalled 

upon to decide whether the three-mile limit was established 

in international law, since this was not an issue between 

the parties. Nor was it asked to presoribe a method or 
measurement tor the delimitation or a tishing zone. Sinoe 

the arbitrators were limited to answering the tive questions 

submi tted to them, there oould be no full or final solution 

ot the problem. The tact that the United States bad not 

rorbidden its own nationals to engage in sealing weakened 
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its moral authority in imposing drastio restrictions on 

non-nationale. This seemed to indicate that it was not the 

protection of the fur seals which was the paramount consider­

ation, but the exclusive use of the fishery by its nationale. 

In the light of more recent developments, it is clear that 
un 

sudb an ... propitious attitude begs the very question whether 

international co•operation is feasible in tbe regulation of 

the fishery. Lastly, we may note the signifioant fact 

that the majority of the arbitrators unbesitatingly pre-

ferred the alternative method of protecting fur seals tbrough 

j9int regulations. From this date forward in the North Pacifie 

region the need for joint regulations was to be taken more 

and more for granted in the c.ase of international fisheries, 

particularly where signa of depletion were in evidence but 

eventually also where only the possibility of depletion was 

to be seen. 

In 1893 two United States sealing schooners were 

seized more than three miles out by the Russ1ans who just1-

fied the1r action on similar grounds to tbose used by the 

United States against Britain but, again like the United 

States, avoided the assertion of a claim to sovereign rights 

in the sea where the seizures took place. In this case, 

however, Russia denied that ber full territorial jurisdiction 

was restrioted to tbe three-mile zone. The question of com­

pensation for the seizures was submitted tor arbitrati.on to 
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Mr. T.x.o. Asser of the Netherlands in 1900. In the prooeedings 

the United States adopted the role of Great Britain in the 

Bering Sea Arbitration and Russia beoame the defender of 

sea produots for all bumanity, like the United ~tates in 

1893. The United States declared speeifioally tbat she re­

garded the decision of the Paris tribunal as .an autboritative 

declaration or international law. Once again the treaties of 

1824 and 1825 were cited in evidence, this time to substan­

tiate the view tbat tbere were no prOJX'rty rigbts in the t'ur 

seals outside the three-mile .zone. The Russian case, on the 

other band, empbasized the inadequacy of the three-mile limit 

in view of the destructive effects of modern fire-arms on 

seal-berds. Mr. Asser round that in the absence of a spe-

cifie sealing convention between the parties the ordinary 

rules or jurisdiction under the law of nations must prevail; 

that under international law territorial jurisdiction stopped 

tbree miles out and that accordingly the Russian seizurea 

were illegal. 

This Award, tbaq involved the recognition tbat: 

a) the jurisdiction of the state does not eztend 

outside the territorial sea for the purpose of 

fisbery protection; 

b) the extent of the territorial sea is one marine 

league fran shore; 
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and c) when thè fishery interests of a state are damaged 

by acts committed outside the three-mile zone, 

even when these acta are recognized as destructive, 

the coastal state is powerless to act unless 

autborized to do so under an international agree­

ment. 

In 1911 Russia and Japan agreed to subscribe to a system 

of regulations adopted bf the United States end Great Britain 

in the Convention for the Preservation and .Protecticn of Fur 

Seals. Pelagie sealing - that is, the "killing, capturing 

or pursuing in any manner whatever of fur seals at sean -

was absolutely tb rbidden over an extenai ve are a north of the 

30th parallel of north latitude of the ~acific Ocean, in­

cluding the seas of Bering, Kamchatka, Okhotsk, and Japan. 

Enforcement of the treaty was lodged w1th patrols of the 

United States, Russia, and Japan, but vessels guilty of 

violations were to be turned over to the authorities of tha1r 

own nation, wbich alone would bave jurisdiction to try the 

offence and impose penalties. Those who suffered economical~ 

due to the restrictions would receive compensation. Japan 

fou nd, bowever, that the protected seals fed upon the 

fisheries in the home seas wbich were commerciall:J valuable 

to Japanese fishe~en and in danger of depletion. Accordingly, 

she gave notice of abrogation in 1940 and the treaty ter­

minated in 1941, just before the outbreak of general hostilities 
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in the Far East. The weak:ne as of the 1911 Convention lay 

in ite failure to pro vide for oontinuous or periodie 

seientifio investigations on the fisheries eoncerned, 

and this was the ostensible cause of the final break-down 

when Japanese and United States seientists were unable to 

agree on the habits of the seal. Politically too the two 

Powers were approaehing he ad-long collision and i t may be 

regarded that in the long-term, historical point of view, 

the fishery disputes were only a minor symptom of a feverish 

conflict. 

'On 8th Deeember, 1942, 19th Deeember 1942, and 26th 

Deoember, 19,1, the Oanadian and United ~tates Governments 

exehanged diplomatie notes concerning measures to be taken 

for the protection of the seals in the Bering Sea and defined 

areas of the northern Pacifie Ocean. These exchanges cul­

minated in a Provisional Fur Seal Agreement, wbereby the 

nationals of eaoh country, with the exception of"Indians, 

Aleuts and otber aborigines dwelling on the coasts of the 

waters defined", were forbidden to engage in sealing. It 

was ~urther provided that in the case of sealskins taken 

under the authority of the United States on the Pribiloff 

and adjacent islands, 20~ of the ~ual catch was to be 

delivered to tbe Canadian Government; in the evEil t of the 

the seals resorting to Canadian territory, a similar delivery 
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was due to the American Government by canadian authorities. 

Special licences were available to nationale of either 

country for the purposes of scientific investigation. The 

United States reserved absolute discretion in the regulation 

of the Pribiloff sea herds witbin ber jurisdietion. The 

regulations were enforoeable on the higb seas by autborized 

offioers ct ei ther country who oould seize and detain any 

person violating the regulations, but the latter bad to 

be banded over to the authorities of his own country, which 

alone bad jurisdiction to try the offence and impose penalties. 

The past-war years of rehabilitation saw renewed 

attempts by the fur seal governments to reaoh agreement on 

the protection of the herds and these diplomatie activities 

resulted in an Interim Convention on Conservation of North 

Pacifie FUr Seals signed on 9th February 1957, by Canada, 

Japan, the Union of Soviet Sooialist Republios and the 

United States of America. In this convention the parties 

agree to co-ordinate their sc1ent1f1a·researobes and to 

co-operate in investigating the fur seal resources of the 

North Pacifie to determine: 

a) what measures may be necessary to make possible 

the maximum sustainable productivity of the fur 

seal resources so that the fur se-al populations 

oan be brought to and maint aine d at the levels 

which will p:rovide the greatest harvest year by 

year; and 
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b) wbat the relationship is between fur se als and 

otber living marine resouroes and wbetber fur 

seals have detrimental effeots on other living 

marine resouroes subatantially exploited by any 

of the parties and, 1t so, to what extent. 12 

A specifie researoh programme is laid out for eaoh 

party to be oonduoted year by year, and provision is made 

for the exobange of seientific personnel and information. 

In order to realise the purposes of the Convention eaoh 

party agrees to prohibit pelagie sealing 1n the Pacifie 

Ocean north of the 30th parallel of north latitude, including 

the seas of Bering, Okhotsk, and Japan by any person or 

vassel subject to its juriàdiotion.iaThe Convention establisbes 

the North Pacifie Fur Seal Commission, whose fUnctians will 

include the formulation and co-ordination of researoh pro­

grammes, recommandation for impleménting the se to the parties, 

study of data obtained, recommendation of ap~opriate measures 

that might be taken by the parties and, at the end of the 

fifth year after entry into force of the convention, of the 

methods of sealing beat suited to achieve the desired ob­

jectives. The Commission is composed of one member from 

each party and each party has one vote.l4! 

Vessels suspeoted of offending against the prohibition 

of pelagie sealing may be boarded by an authorised official 
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of any of the parties, exoept within the territorial waters 

of another state, and if there continues to be reasonable 

cause for suspicion the person responsible may be detained 

and delivered to the authorities having jurisdiotion over 

the person or vessel. Only the latter authorities have 

jurisdiotion to try the offenoe and impose penalties~5 

The prohibition does not apply to Indiana, Ainos, 

Aleuts or Eskimos dwelling on the coast of the waters 

mentioned, provided they pursue their traditional methods 

of huntingt6 Both the u.s. m.d u.s.s.R. undertake to deliver 

to Japan and canada eaoh 15~ or their annual oatoh or seal­

skins. Further provisions are made to divide the direct 

and indirect oosts involved in pelagio researoh equitably 

among the p~ties~7 The parties agree to meet after six 

years to oonsider the Commission's recommandations, based 

on data reoeived, as to what further agreements may be 

desirable in order to aohieve the maximum sustainable pro­

duotivit;y or the berds. 18 

The very ti tle of this convention indic a tes tbat i t 

is intended to be merel;y an interim arrangaœent for pooling 

soientifio researobes to establisb a basis for a more 

lasting and turther-reaohing settlement by the parties. 

No powers or regü&tion are entrusted to the Commission 

outside the olosel;y defined limita speoified in the Convention 
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and it oan do no more on its own initiative than make 

recommandations to the parties. Tbe aignifioance of the 

Convention lies in the appointment of the first inter­

national body entrusted with the scientifio research of the 

Pacifie fur seals, and in the first equitable sharing of 

catches on a multilateral basis. It remains to be sean 

how far these advanoes will encourage the vesting of dis­

oretionary powers in the Commission if and when the need is 

proved. 

II The Pacifie Halibut Fiaheries. 

For both the soientist and the lawyer, the true origin 

of modern international fiahery regulation lies in the mea-· 

sures applied to the Pacifie halibut, the giant flounder 

that lives in the waters of the continental shelf from 

California to the Bering dea. As the first international 

attempt at oonserving and rebuilding a marine fishery, the 

treaty between Canada and the United ~tatas, signed in 1923 

and ratifie.d in the tollowing ye ar, bas an honoured place 

in the history of international co-operation as well as 

of fishery regulation. Halibut fisberies are truly deep 

sea aotivities and are mainly conoentrated in international 

waters. In both the soientifio and the legal sense, the 

element of inaooessibility must have seemed a formidable 
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obstacle to the international control of tbe fishery. But 

tor the first time the highly complex biological problem of 

controlling the mortality rate of a particular species over 

a vast area of international waters was brought together 

and grasped as a whole through a unified complete system 

of statistical observation that recognized no boundary 

lines. Previous:cy scientiste had worlœd out the rates of 

growth of fish and speculated as to what restraints were 

necessary;they bad discovered spawning seasons and times 

and specified what times were or were not proper for fishing. 

But up to 1924 they bad lacked the means of putting such 

theories into action on sn international footing for the 

benefit of all parties interested in the fishery. 

There were also many important advantages from the 

start. The fishermen using tŒfishery were rel~tively homo­

geneous; they were helpful and intelligent, speaking the 

same language and operating on the same banks. In many of 

the great f1aher1es of the world the gear differa greatly 

:t'rom vessel to vessel and undergoes with time a gradual 

but great change in structure and efficiency. But in the 

Pacifie halibut fishery the gear bas been much mpre constant 

and better standardized. On the other band, the tisbery 

bas expanded and changed considerably under the evolution 

of powered angines. Particularly in the early twenties 

the use of diesel engines enabled the fishery to expand 
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westwards and the result bas been a lower catch per unit 

but a much more representative sampling of the grounds. 

The distribution or halibut, as a demersal species, is of 

course striot]J limited by the physical conditions of the 

ocean, and the waters into which commercial fishing had 

extended formed a more or lesa natural unit of distribution 

outside of wbieh no great supply could be expected. This 

has clearly belped seientists eonsiderably in eontrolling 

produetivity and given them advantages they do not possess 

wben they approaeh the seme problems in relation to the 

pelagie speeies, auch as salmon, maekerel, herring and fur 

seals, where other methods of control are required. 

The Pacifie halibut rishery from its beginning in 

1888 bas been prosecuted jointly by the fishing fleets or 

Canada and the United States. The armual eatehes increased 

with the growth or the fishery and the exploitation of new 

fishing grounds until 1915, in which the catch was 69 million 

pounds. 'l'herea:fter, in spi te of great ly augmented fishing 

and the inclusion of more and more grounds, annual catches 

deelined to a level of about 50 million pounds. Faeed 

with this decline in yield the halibut fishing industry, 

particularly in the United ~tates, began to advoeate the 

institution of winter closed seasons and the prohibition 

of fishing upon certain nursery grouhds. Marketing eamitions 

were the primary reasons for these reeommendations. As a 



result of the .find1ngs of the United ~tates - Canadian 

Joint Commission of 1918, a convention was negotiated 
1 
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between the two countries in 1919 but fai1ed to be ratified 

due to the inclusion of controversia1 provisions regarding 

custams regulations and regular port-use privileges. In 

consequence of further representations made by the Cana-

dian halibut industry to the Royal Commission of 1922 and 

the oontinued activity of the United States industry, a 

new convention was drawn up in 1922 omitting certain i tema 

of the 1919 draft and making conservation the primary con­

sideration. Thus was born the historie 1923 Convention 

for the Preservation of the Ha1ibut Fishery of the Worthem 

Pacifie Ocean. 

The convention established a three-month winter closed 

season, firs~ effective in Wovember 1924. It providèd for 

the appointment of the International Fisheries Commission, 

the first of jt s kind in the world, with two members from 

eacb country, to investigate the fishery and recommend 

measures for its preservation. After intensive scientific 

investigations bad shown tbat the stocks of halibut were in 

an overfished, low-yie1ding state and that the statutory 

three-month winter c1osed season alone was not effective in 

stopping the intensification of the fishery and further 

decline, tbe Commission reoomm.ended additiO.nal remediai 

measures to the two Governments. 
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A new convention was signed in 1930 and r atified in 1931, 

whiCh continued the Commission and the closed season. It 

empowered the Commission to change or suspend the closed 

season; to divide the convention waters into areas and to 

11mit the catch of halibut to be taken from eacb during 

its fishing aeason; to regulate the licensing and departure 

of vessels for the purposes of the Convention; to collect 

statistics; to fix the type of gear to be used; to close 

grounds found to be populated by small ~ature halibut; 

and to conduct auch investigations as were necessary into 

the lite history ~the halibut. Implementing legislation 

made the en for ce•nt of any regulations tha t might be adopted 

under the Convention the re·sponsibility of the individual 

Governments. Since 1932 regulations to control the fishery 

have been adopted annually and approved by the President of 

the United cltates and the Governor-General of Canada. 

A third convention was signet and ratified in 1937, 

extending the Commission 1 s previous regulator,r authority. 

It provided for the control of the capture of halibut caught 
. 

incidentally to fishing for other species in areas closed 

to halibut fiahing, and for probibiting the departure of 

vessels to any area when those wbicb bad already departed 

wou ld suffice to take that are a' s catch limit. Under regu­

lation wbioh began in 1932 the stocka on some grounds bad 

doubled in aize by 1940. Larger individual catches were 
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made witb one half the fishing effort.. As the density of 

the stocks increased the Commission from ttme to time in­

creased the annual catches allowed. The policy followed 

was to hold the annual catches from the stocks slightly 

below the additions being made by growth and new recruits. 

The total coast catch reached 54 million pounds in 1940 

and almost 58 million pounds in 1950. 

During this period the much larger catches per trip 

and a greatly increased fleet sharply reduced the le~th 

of the fishing season. It became evident that because the 

stocks of halibut on the different grounds were not equally 

available at all times of the ~ar, some were no longer oon-

tributing to the fishery in the proportion of whieh they 

ware capable. In 1946 the Commission recommended to the 

Governments treaty changes that would enable it to broaden 

the period of year over which halibut might be caugbt. 

Most important of tbese reeommendations was one which would 

permit more than one fishing season in any area during a 

single year. The Canadian Governm.ent believed that sucb an 

extension of regulatory power was permitted under the terms 

of the 1937 Convention, but the United States Government 

advised the Commission tbat it laeked authority so to divide 

the season. In view of these conflicting interpretations 

it was decided to formulate a new treaty. Between 1951 and 

1953 pending action upon the Commission's recommandations 
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three underfished sections of the coast were closed to 

fishing during the regular season and opened at a more 

appropriate ttme when other sections were closed. A sig­

nificant increase in the utilization of their underfished 

stocka resulted and the total annual catch reached 60 million 

pound a. 

Late in 1953 the fourth halibut convention signed by 

Canada and the United wtates was ratif'ied, under which the 

Commission was given still broader powers including the 

authority to establish one or more open or cloâed seasons 

each year in any area. The Convention waters are described 

as "the territorial waters and the higb seas off the western 

coasts of Canada and the United States, including the southern 
.fg 

as well as the western coasts of Alaska". It bas increased 

the responsibilities of the Commission by requi~ing the 

development of the stocks of halibut to levels which will 

permit the maximum sustained yield and maintenance of stocks 

a.t those levels. Any regulatory actions of the Commission 

are, however, made contingent upon investigations indicating 

the necessity of auch actions to the objectives of the Con­

vention. Authority for tœ application of aize limita in 

addition to catch limita is specifically provided. ~rovision 

is made for regulating the retention of halibut caught inci­

dentally while fishing for other species or in portions of 

are as bo th open or closed to halibut fishing, rather than 
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only in closed areas. The Commission is permitted not 

only to conduct fisbing operations for investigative pur-
- -20 

poses at any time, but also to authorize auch opera~ions. 

Vessels actually engaged in fishing balibut on the high 

seas in violation of the Convention may be seized by au­

thorized officials of either country but must be handed 

over to the autborities of the appropriate country, which 

alone has jurisdiotion to oonduct prosecutions-for violations. 
21 

of the Con ven ti on and to impose penalties. The Commis sion 

is re-titled the International ~acific Halibut Commission, 

since it is no longer the only international fisheries 

agency, as it was in 1923. Membership of the commission 

is increased from four to six Commissioners, tbree from 

each country. Whereas the previous halibut conventions 
•o provided .. rules of voting, it is specified that all de-

cisions of the Commission shall be made by the conourring 
. 22 

vote of at least two oc::~ the Commissioners of each country. 

The responsibilities of the Commission were rurther e.,_ 
augmented by the International Mortb ~acific Fisheries ~ 

1/<ttt"t•il'l'l 

m1aa1oa, signed and ratified in 1953 by Canada, Japan, end 

the United States. This requires canada and the United 

States not only to develop the stocks of halibut and maintain 

them at levels of maximum productivity but also to demonstrate 

that they are being rully utilized. 
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To fulfil its duties under the new Halibut Convention 

the I.P.H. Commission in 1954 undertook a bread ten-year 

programme of researoh to seoure the factual information 

whioh would permit it to adopt regulations for attaining 

the maximum sustainable yield. Additional .f'unds were 

required to provide for the greater expanse of administering 
CA 

multiple open seasons and of •nduoting the new research 

programme. A beginning was made to this project in the 

latter half of 1955 when the requisite funds were made 

available. Under the authority of thë new Convention the 

period of fisbing was extended in 1954 by the use of multiple 

open seasons with intervening closed periods, and this 

method was oontinued without signifieant change in 1955, 

1956, and 1957. In 1954 a record catch of 71,200,000 pounds 

was made; in 1955, 59,100,000 pourds; and in 1956, 67,500,000 

pounds. Thus the multiple -season system of regulation during 

these years bas spread fishing over a larger season and bas 

increased fishing in the underfished grounds and the annua1 

yield from these. 

By way of postcript, it is indicative of the spirit 

of co-operation existing amông the Pacifie halibut fishermen 

that in 1956, though the legal opening date of the first 

season in a certain area was 12th Kay, the fleeta of both 

countries agreed on an eight-day voluntar,y delay, ao that 

fiShing was·postponed until the 2oth of May. 23 
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Before leaving the Paoifio halibut fishery we may note 

that Canadian and Amerioan vessels uaing that fishery were 

' granted reciprooal privileges in respect of each other s 

ports of entry under the Convention for the Extension of 

Port Privileges of 1950. The provisions of this convention 

allowed these fishing vesselss 

1) to land their catches of halibut and sable fish 

without the payment of duties, and 

a) sell them locally on payment of the appli­

cable customs duty; 

b) trans-ship them in bond under customs 

supervision to any port of their own 

country; or 

c) sell them in bond for export; and 

2) to obtain supplies, repaira and equipment. 

On 31st »arch , 1953, the Coastal Fisheries Protection 
24 Act was passed by the Canadian Parliament banning from cana-

dian territorial waters all foreign fishing vessels for any 

purpose unless authorised by the Act and the regulations 

under it, or any other law of Canada, or a treaty. There 

is no express reservation for the traditional principles 

of international law guaranteeing the rigbt of innocent 

passage or the rigbt to seek refuge in time of distress. 

We might note in passing that draft Article 16 on the Law of 

the Sea, prepared by the International Law Commission for 
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the torthcoming international conference at Geneva, expressly 

stipulates that "the coastal State must not hamper innocent 
· · o/lk &Nub4n llc.t 

passage through the territorial sea." The prohibitio~also 

applies to all fishing activities, the unloading of fish 

or supplies, the acquisition of bait, supplies, or marine 

plantr.s No person may bring into territoriàl waters fish 
26 received outside from a foreign fishing vessel. Wide powers 

of inspection, seizure and forfeiture are granted to Canadian 

protection offieers and persona guilty of offences under 

the Act are liable to very severe penalties~ The implica­

tions in international law of auch drastic unilateral mea-

sures to discourage foreigners from participating in ooastal 

fisheries, except by way of treaty or other special provi­

sions, will be considered in the concluding chapter. Suffie• 

it to ·point out in this context that measures auch as these 

tend to preserve the statua quo, seem to be a short-term 

expedient pending the elaboration of more sophisticated 

attitudes to fishery regulation and a recognition of the 

limitations of regulation by bilateral or narrowly multi-

lateral conventions. 

Ill The Fraser Salmon Fisberies 

Salmon have long been one af the most valuable natural 

re sources along the Pacifie coast. For many years the Fraser 

Ri ver watershed tr ovided the spawning grounds for vast numbers 
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of sockeye salmon which formed the basis of the most pros­

perous fishery of the Puget Sound - Gulf of Georgia region. 

Since many of these salmon, when they return to spawn in 

British Columbian waters, first pass through dtate of 

Washington waters, this fishery bas always been somèthing 

of an international problem. It was obviously of equal 

importance to both American and canadian salmon fishermen 

that the fish should be enabled to spawn each year, regardless 

of the location of the spawning grounds, but it was round 

difficult to persuade fishermen to restrict their present 

catches in order that their catches in four years' time 

should be as good. 

The first international study of sockeye salmon was 

undertaken in 1892 when it was reported that the tisbery 

was in healthy condition. However, after soma failures, a 

treaty (the Bryce-Root treaty) was drawn up bet..;een canada 

and the United States and ratified in 1908. This provided 

for the joint control of ali fisheries of international 

ecope and an International Fisheries Commission was established 

to supervise this matter. The Commission agreed upon a 

uniform system of "protection, preservation·,.and propagation" 

of salmon in the Fraser River which was promptly approved 

by canada. The United ~tates failed to adopt the regulations, 

however, and Canada withdrew her support, so that the 1908 

Convention became inoperative. 



The failure of the buge 1913 run to appear in its 

cycle year 1917 led to the formaticn of the Canadian­

American Fisheries Conference. A treaty was proposed, 

essentially the same as the Bryce-Root Treaty, but this 

failed to obtain the approval of the u.s. Senate, mainly 

on account of American tariff policy, both in 1919 and 

after revision in 1920. Because of the wide migrations 

of the salmon, depletion of the fishery was impossible to 

arrest by national measures alone, and so Canada turned to 

the ~tate of Washington for co-operation. Representatives 

met and considered possible remedies for the declining 
1 

' fishery, propoaing in the end that a complete cessation of 

salmon fishing be enforced for five years, but no agreement 

could be reached on fUture joint action. Another Fisheries 

Commission was formed in 1922 to open negotiations for a 

treaty but its efforts received little attention in Washington 

or Ottawa. Later in 1928 a new treaty was drafted which pro­

vided that : (1) regulations promulgated by the Commission 

would be enforoed by agencies of the respective Governments; 

(2) catches would be divided as equally as was practicable 

between the two countries; {3) the coat of scientific in­

vestigations, fish cultural operations, and the removal of 

obstructions to migration would be shared equally by the 

two Goverruœnts. A treaty was signed on .March 29, 1929, 

but failed to be approved by either Canada or the United 

States. This treaty was re-written to include the controL 



of all nationals of either country who fished in waters 

outside the entrance to Juan de Fuca Strait. In this 

form it was ratified by Canada, but was delayed by the 
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U .s. Sena te un til certain understandings were arri ved at. 

Eventually, ratifications were excbanged on 28th July, 

193?, and at the fifth attempt the sockeye salmon of the 

Fraser River passed under international control. 

In the Convention for the Protection, Preservation 

and Extension of the Sockeye Salmon Fisheries in the Fraser 

River System, the treaty waters were to comprise defined 

areas of the territorial waters of the two countries and 

of the high seas, including the Fraser River and the streams 
~ê }l 

and lakes tributary thereto. The International acific 

Salmon Fisheries Commission was establishe-d, oonsisting of 
29 

three representatives from each country. The Commission 

was to investigate the Fraser River sockeye salmon, its 

natural history, hatcbery methods, spawning ground con­

ditions and otber rëlated matters. It possesses the power 

to improve facilities for the propagation of sockeye s•lmon 
' within the waters oovered by the Convention and to undertake 

stocking where deemed desirable. It may recommend to the 

High Contracting Parties the removal of obstructions to the 

ascent of the salmon up the Fraser and its tributaries, and 

the expense of such engineering works shall be borne tqually 
30 

be tween the two Governments. 
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The limitation or prohibition of sookeye salmon fishing 

under the Convention sball be applied equally to all, and not 

just to part, of the three defined areaa of Canadian and 

American territorial waters and of the high seas contiguous 

thereto. Any order of this kind applies only to nationale, 
' 3.1 

inhabitants and vessels of canada and the United ~tates. 

During the spring or chinook fishing season the Commission 

may presoribe the aize of meshes in order to secure the 

proper es.;capement of sockeye salmon. At any other time, 

of the year the taking of sockeye salmon in Canadian or 

Amerioan waters is not prohibited and any gear may be used, 

subject only to the laws of the State of Washington in 

American waters and the federal laws of Canada in Canadian 

waters. Wbenever the taking of sookeye salmon on the high 

seas is not prohibited by the convention, the gear must be 

approved by the Commission~2 All decisions of the Commission 

must be passed by an affirmative vote from at leaat two 

representatives of each country~3 jEaoh count~y is responsible 

for the enforcement of the convention regulations against 

its own nationale •340ffenders on the bigh se as may be seized 

by an authoriaed official of either country and handed over 

to the appropriate authorities, who alone have juriadiction 
-36 

to oonduct proaecutions and impose penalties. 

'l'he delay on the part of the United ~tatea Government 

between the signing of the Convention in 1930 and its 



. ratification in 193'7 was ended b7 the acoeptance of the 

following conditions: 

a) The Commission was empowered to authorize any . 
type of fishing gear oontrary to the laws of 

the State of Washington or of the Dominion of 

Canada; 

b) The Commission was not to promulgate or entorce 

regulations until soientifio investigations 

provided for in the Convention have been made, 

covering two cycles of s9ckeye salmon runa, 

or eight years; and 

o) The Commission was to set up an Advisory Com­

mittee (consisting of five representatives from 

each country) witb a full opportunity to attend 

all non-executive meetings and to examine and 

be beard on all proposed orders, regulations, 
. 36 

or recommandations. 
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The first great test for the Commission was when it 

was disoovered in 1941 that great damage bad been done to 

the salmon on the ir run by a recurring obstruction at Hall' s 

Gate Canyon. The Commission itself, lacking regulatory 

powers at that time, oould do no more tban reoommend to 

the High Contraoting Parties that this erious obstruction 

be removed. The soientists were able to prove oonolusively 
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that this obstruction bad been a major contributory cause 

to the declinè of the fishery, which bad lost bundreda of 

millions of dollars to both countries, in terms of food, 

since 1913. The Commission's recommendation was aecepted 

and by 1945 fishways bad been constructed at Hell's Gate 

Canyon tor less tban $1 million. Smaller obstructions 

elsewhere were tound and similar fishways were built. 37 

In 1946 regulatory powers were granted to the Com­

mission and henceforward annual regulations in relation to 

the fishery bave been recommended to, and enforced by, the 

two countries. The primary objectives for the first four 

years of regulation (1946-49) were:~8 

1) To provide rigid protection to those races 

that have sutfered most severe depletion; 

2) to increase escapement to all areas, thus 

allowing for an early return to the maximum 

produotivity of all races; 

3) to allow for the maintenance of the industry 

during the first cycle of rigid regulation by 

nearly normal fishing on the most abundant 

races; and 

4) to p.rovide as nearly as praetieable the equal 

sharing in the annual catch by the national& 

of each country. 

Under the impetus of tbese new measures stocks have been 

recovering rapidly, and it was largely a tribute to the 
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success or these regulations that in December, 1956, thé 

two Governments signed a Protoool to the 1930 Convention 

whereby the conservation of the pink salmon 1n the Fraser 

River system was to be oo-ordinated with the programme 

already established for the sockeye salmon. The Convention 

as amended by the Protoool shall apply to pink salmon with 

the exception that the stipulation that "the Commission 

' shalJ.Lnot promulgate or enforoe regulations until the scien-
i 

tifio investigations provided for in the Convention have 

been made, covering two cycles of sookeye salmon runa, or 

eigbt years," shall not apply to pink salmon~9 The soope 

of the Commission 1 s regulatory powers was made more explioit 

by the addition of the following clause: 

"All regulations made by the Commission shall be 

subjeot to approval of the two Governments with 

the exception of orders for the adjustment of 

olosing or opening of fishing periods and areas 

in any fishing season and of emergency orders 

required to carry out the ~ovisions of the 

Convention. n 40 

The Advisory Committee is expanded from five to six 

representatives or each country, and provisions are made 

for the oo-ordinated investigation of pink salmon for the 

purpose of determining the migratory movements of auch 

stocks. In the seventh year after the Protocol came into 



foree the parties will meet to determine wbat further 

arrangements for the conservation or pink salmon stocks 
41 of oommon oonoern may be desirable. It may be supposed 
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that the methods of conservation to be used for the pink 

salmon will be similar to those used for the sookeye salmon, 

sinoe the same maohinery bas been set up for both speoies, 

but it oannot be assumed that the teohnical problems will 

be identical. Other problems will have to be faoed soon, 

related to the actual or potential clash of interests 

between salmon fishing, on the one band, and various opera­

tions in irrig~tioni sewage, mining, timber, and hydro­

eleotric development, on the otber. In partioular, river 

dams may provide a menace to the proper cultivation of 

salmon fisheries, and when the fisheries are or an inter­

national oharaeter intriguing legal questions will have 

to be solved without the benefit of precedent. The toughest 

trials of the Pacifie salmon fisheries may be yet to come. 

IV The Alaska Salmon Fisheries 

Fishing activities have long been intense and profitable 

in the waters off the Alaskan eoast and around the Aleutian 

Islands, and in the early 1800•s competition became quite 

bitter between rival fishermen from Great Britain, Spàin, 

Russia and the United ~tates. In 1824 the trading oompanies 

of Russia and the United ~tates signed a convention provid!ng 



"that the North Pacifie should be open to citizens of 

both nations for fishing, trading and navigation," and 

the Ameriean fishermen took an increasingly conspicuous 

share in these fisheries. Even before the United States 

purehased Alaska in 1867, u.s. schooners bad fished for 
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cod in Alaskan waters, and after that date the cod fishery 

grew rapidly. The most :tr oducti ve banks of all were in 

the Aleutian area. In 1878, about a decade after salmon 

fisheries were establisbed on the Columbia and Fraser 

Rivera, the firsn two salmon canneries were built in Alaska, 

and in 1889 United States legislation was enacted for the 

control of the Alaskan fisheries. strict measures, based 

on scientific findings of the Fish and Wildlife Service 

of the u.s. Department of the Interior, were enforced, 

prohibiting the erection of dams and barricades, and 

authorizing the investigation of the habits, abundance and 

distribution of salmon. As early as 1914 an Aleutian Island 

Reservation was established for the conservation of native 

birds, reindeer, and fur-bearing animais, and for the en­

couragement and development of the Aleutian fisheries. 

This particular area was placed under the authori ty of the 

Departm.ents of Commerce and Agriculture which required all 

residents of the Reservation to secure licences before 

engaging in commercial fishing there. The same regulation 

applied to "anyone desiring to enter the Reservation for 
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the purpose or fishing • • • or engaging in commercial 

fishing, salmon canning, salmon salting, or otherwise curing 

or utilizing fish or other aquatic products, or for the 
t1 42. 

purpose or engaging in any lawful business • • • 

In 1921 an additional clause was appended to the above 

regulation: "no permit to engage in any of the activities 

named above will be granted to an alien or to any corpor­

ation more than 50% of which is owned by aliena. Permits 

to enter the Reservation for the purpose of engaging in 

any business will be granted only when the department con­

cerned is convinced that by so doing the objecta for whicb 

the Reservation was establisbed will not be endangered 

thereby .n43rn the following year an Alaska Peninsula 

Fisheries Reservation was created for the protection of 

the fisheries there and their encouragement and development. 

Regulations were issued retaining the system or permits but 

requiring that the previous year's catch be reported before 

a permit was issued. In 1924 the White Aet was passed for 

the protection of the Alasksnfisheries in general, certain 

types of gear were prohibited and seasonal closures were 

enforced. 

By the 1930 1s Japanese fishermen were frequently 

being accused of "invading" the Alaskan fishing grounds, 

and their h~ghly efficient floating canneries began to 

prove a serious menace to the carefully regulated fisheries 
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of tbese waters. In 1930 they had begun intensive crab 

fishing in the Bering Sea, and eventually an informal 

understanding was reacbed througb diplomatie channels that 

the United ~tates would leave the Bering crab untouched 

if the Japanese did lilœwise with the Alaskan salmon. In 

1937 the Japanese fishing interests proposed a joint com­

pany or floating salmon canneries in Bristol Bay, pointing 

out tbat Japanese labour would lower costa and mak8 good 

·profits likely • The offer was rejected b.f the represen-

tatives of the Americaill salmon industry who foresaw serious 

resulta for the conservation programme. The Japanese Govern­

ment asserted tbat tishermen were allowed under international 

law to take fish on the high seas, but despite this right 

it tried to prevent unnecessary friction by restraining 

its nationale from tishing in Alaskan waters. The U.s. 

Department of State indicated that it was prepared to 

jus tify the protection of the se fisherie s on the ba sis of 

the comity of nations. Legislation was introduced from 

time to time into Congress, but not passed, calling for 

the exereise of proteetive jurisdietion on the high seas, 

but any hope of judicial or politieal settlement vanished, 

in 1941, in the smoke of battle. 

V International North Pacifie Fisheries Convention -
After the War, Japanese fishing rights and aetivities 
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were drastieally eurtailed by the Occupying Powers, but 

as tension eased some of these restrictions were lifted 

and it became obvious that international co-operation 

was essential for the smooth operation of the Pacifie 

fisheries. Clearly, the effective continuance of b~­

lateral agreements, auch as the halibut and sockeye salmon 

conventions, depended ultimately upon the co-operation of 

other nations, particularly Japan which, by virtue of 

geographieal proximity and enormous fishing capaeity, was 

bound to become interested in the same waters. In an 

exehange of notes with Mr. John Foster Dulles, on February 

7, 1951, Prime Minis ter Shigeru Yoshida of Japan stated: 

"Accordingly, the Japanese Government will, as soon as 

practicable after the restoration to it of full sovereignty, 

be p.repared to enter into negotiations with other countries 

with a view to establishing equitable arrangements for the. 

development end conservation of fisheries wbich are acces­

sible to the nationals of Japan and auch other countries. 

In the meantime, the Japanese Government will, as a 

voluntary aot, implying no waiver of their international 

rights, prohibit their resident national& and vessels from 

carrying on fishing operations in presently conserved 

fisheries in all waters where arrangements have already 

been made, either by international or domestio act, to 

protect the fisheries from overharvesting, and in whioh 



fisheries Japanese nationals or vessels were not in the 

year 1940 conducting operations. Among auch fisheriea 

would be the salmon, halibut, herring, sardine and tuna 

fisheries in the waters of the Eastern Pacifie Ocean and 

Bering ~ea." 

Article 9 of tbe treaty of peace with Japan, signed 
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at San Francisco on September a, 1951, provides as follows: 

"Japan will enter promptly into negotiations with the 

Allied Powers so desiring for the conclusion of bilateral 

and multilateral agreements providing for the regulation 

or limitation of fishing and the conservation and develop-
45 ment of fisheries on the high seas." 

Japan was as good as ber word and immediately issued 

invitations to the United States and Canadian Governments to 

attend the Tripartite Fisheries Conference in Tokyo. OUt 

of this meeting evolved the International Convention for 

the High 3eas Fisheries of the North Pacifie vcean, which 

eame into force, upon the exchange of ratifications between 

the Contracting Parties on 12th June, 1953. 

The Convention oovered an area of water not strictly 

defined, but desoribed as "all waters, other than territorial 

waters, of the North Pacifie Ocean, wbich for the purposea 
46 hereof shall include the adjacent seas." The International 

North Pacifie Fisheries Commission was set up to "promote 
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and eo-ordinate the seientific studies necessary to secure 

the maximum sustained productivity of fisheries of joint 

interest to the Contracting Parties and to recommend suoh 

measures to auch Parties", with the express hope that each 

party would "carry out sueh conservation recommendations_ 

and provide for neeessary restraints on its own nationals 

and fishing vessels" ~7 The Commission is oomposed of three 

national sections, each comprising not more than four 

national representatives. E&ch section bas one vote, and 

all decisions of the Commission must be unanimous between 
. . 48-

the parties wbose interests are affeoted. .Ln Section I of 

the Annex to the Convention, Japan agrees to abstain from 

fishing halibut, herring and salmon in certain specified 

areas of water, and Canada and the United States agree to 

carry out the necessary conservation measures in accordance 

with the provisions of the Convantion. In Section II of 

the Annex, Japan and Canada agree to abstain from fishing 

salmon in certain specified areas of water and the United 

States agrees to carry out the necessary conservation 

measures in aocordance with the provisions of the Convention. 

The Commission sball determine annual~ whether the stock in 

these areas shall continue to qualify for abstention as set 

out in the Annex; if not, it ahall ~e removed from the 

Annex, but not before five years after the eoming into 

force of the Convention. The Commission shall also study, 
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upon the request of any party, any stock of fish in the 

Convention area, the greater part of which is harvested 

by one or more of the parties, for the pu:rpose of deter­

mining whether auch stock qualifies for abstention under 

the provisions of the Convention. Ir so, it shall recom-

mend: 

(i) that auch stock be added to the Annex; 

(ii) that the appropriate party or parties 

(iii) 

abstain from fishing auch stock; 

that the party or parties participating 

in the fishing of auch stock continue to 

carry out the necessary conservation 

me a sures .49 

'There are further provisions, apart from abstention, 

for the conclusion of joint conservation agreements in 

respect of any stock of fish in the Convention area, wh:lch 

is under s~bstantial exploitation by two or more parties 

and la not already covered by a conservation agreement 
·50 between these parties. Only those national sections 

engaged in the substantial exploitation of soch stock ot 

fish may participate in any decision and recommandation. 

All conservation measures are to be applied equally to 

all parties engaged in substantial exploitation of the 

stock. It is specifically mentioned that the exploitation 
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is hereby legally limited or regulated by each party, 

for the purpose of maintaining its sustainable maximum 

productivity. Tbere can be no recommandation for absten-

tion on the part of any party in respect of: 

(a) any stock substantially exploited by that 

party for 25 years; 

(b) any stock harvested in grea ter part by any 

country or countries not party to the 

Convention; 

(c} "waters in which there is an historie 

intermingling of fishing operations·of the 

parties concerned, an intermingling of the 

stocks of fish exploited by these operations, 

and a long-established history of joint 

conservation and regulation among the 

parties concerned, so that there is con­

sequent impracticability of segregating 

the operations and administrative control. 1151 

The important affect of these provisions 1s that Japan 1s 

bound not to meddle>directly or indireotly, in the regulated 

halibut and salmon fisheries whioh are oovered by bilateral 

treaty, or with the joint herring fishery, which is not so 

covered; and Japan and Canada are bound not to meddle in 

defined parts of the American Aiaskan salmon fishery which 
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bas long been under exclusive scientific control. The Conven­

tion, therefore, goes a long way towards protecting these 

established fisheries, and at the same time it does not 

deny to the other parties fishery resources of·a wide area 

which are not yet fully exploited and may be conserved by 

joint measures. This is accomplished within the framework 

of international law, without offending the traditional 

concept of the free seas. It is specified tbat joint action 

will be decided upon by the parties if a country not party 

to the Convention appears to affect adversely the operations 

of the Convention. The Convention itself is so framed that 

there seems a good chance of accepting other parties to it, 

provided they are willing to adhere to the provisions out­

lined therein. 

Ir a vessel belonging to one of the parties is caught 

in abstained waters on the high seas authorized officials of 

any party may board the vessel to examine records and ques­

tion personnel. If the vessel is caught actually engaged 

in operations violating the Convention or is suspected on 

reasonable grounds of having been so engaged immediately 

beforehand, the officials may arrest the persona responsible 

and detain them until delivered to the appropriate authorities 

of the party involved. Only the latter may try the offence 
52 

and impose penalties. 
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In the Protocol to the Convention it is spelled out 

that the delimitation of the area of abstention by Japan from 

fishing salmon and of conservation on the part of Canada and 

the United ~tates is deemed to be provisional only and 

subjeot to re-adjustment if an' when the Commission deter­

mines a line dividing salmon of Asiatio origin from salmon 

of Canadian and United ~tates origin. Ir the Commission 

falls wi~in a reasonable time to recommend unanimously 

sucb a line of division, three neutral scientists will be 

appointed to consider the matter and the delimitation of 

the majority will be recommended by the Commission to the 

parties. It is stipulated, however, that this procedure 

is designed to cover a special situation, and is not to be 

considered a precedent for the final resolution of any other 

matters that may come before the Commission. 

It is believed that the Commission's scientific 

investigations represent the largest oo-ordinated and 

unified fisheries resesroh programme ever undertaken. Up 

to now this programme bas concentrated mainly on deter­

mining the continental origin of stocks of salmon on the 

higb seas and on determining whether there is need for 

joint conservation measures for the king orab stock of 

the eastern Bering dea. The vast area of the North Pacifie 

Ocean in which salmon are found and the unique scientific 

problem of determining the continent of origin and area of 
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mixing, involving annual fluctuations of salmon abundanoe, 

by speoies, by continental origin, and in response to 

environmental factors, bas required researoh on an un­

preoedented soale. By means of morphologioal and meristic 

measurements, an impressive volume of statistics bas accu-

mulated with respect to the growth and racial character­

istics of the North Pacifie salmon, and Pigorous studies 

have been made in the related fields of anatomy, physiology, 

bioohemistry, parasitology, serology and ooeanography. In 

August 1955 the three countries, independently of the Com-

mission, undertook a comprehensive, eo-ordinated and systematie 

oceanographie survey of the North Pacifie, called Operation 
53 

Norpao, and a wealth of useful information was garnered. 

The Committee on Biology and Research, appointed by 

the Commission, has laid partioular stress on the need for 

oo-ordiaàtionof researoh in the following matter a: 54 

(1) techniques of collecting data and of sampling; 

(2) the compilation of statistics; 

(3) the interpretation of soales in age determination 

and growth studies, a partieularly diffioult 

field in whieh to obtain standardization and 

bne in wbieh the exehange of material is 

imperative; 

( 4) oceanographie observations and plankton collections. 
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Although resulta are still prelimin·a~ and incom.plete, 

they are sufficient to show that the various lines of 

research together give promise of leading to a successful 

solution of the problems set by the Protocol•Progress bas 

also been reported in the development of techniques for 

the study of salmcn distribution and movement and for the 

identification of salmon stocks. Returns from salmon 

tagged and released by United States vessels in var ious 

areas of the high seas have been received from Russian 

sources, as well as from Japanese and American. 

Little is known of the abundsnce, age and growth, 

life history and migrations of the king crab. While data 

are being accumulated rapidly from the commercial fishery, 

special research cruises, and tagging operations, no deci­

sion cà.n yet be made on whether or not there is a need for 

joint conservation measures. 

The exce11ent progress of a11 these investigations 

bas caught the attention of scientists across the world. 

Observera have been sent to meetings of the Commission from 

the 0nion of Soviet sooialist Republios, as well as oognate 

organisations auCh as the International Northwest Atlantic 

Fisheries Commission, the International Pacifie Halibut 

Commission, the International Pacifie Salmon Fisberies 

Commission, the Inter-American Tropical Tuna Commission, 
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and the Fisheries Division of the Food and Agriculture 

Organisation. Co-operation and exohange of information 

have been maintained also with the Pacifie Marine Fisheries 

Commission and the International Teohnioal Conference on 

the Conservation of the Living Resouroes of the Bea. 

VI The Northwest Paoifio Fisheries 

Up to the Seoond World War Japanese fishing-boats 

were rampant throughout most of the Northwest Pacifie, 

inoluding the Seas of Japan, Okhotsk_ and Bering. Most 

of Japan 1 s salmon fishing was done in the Kamohatka and 
il 

Kuree regions as far north as Siberia but, as we have seen, 

they began to take an interest in the Alaskan fisheries in 

the 1930 1 s. The Siberian fishery was a constant potential 

threat, however, to Japan 1 s export trade in canned salmon 

and crab, and it figured in repeated oontroversies, mainly 

of a political oharaoter, wi th the Rus sian Gove:rnment. On 

the basis of agreements with the Romanoff (and later Soviet) 

Government, Japan had been allowed to use traP-netting 

methods for salmon and provided with land bases and prooes-

sing faoto:ries along the far-eastern coast of Siberia. As 

the balance of power swung in favour of Soviet Russia and 

that Government took a more active inte:rest in her own 

fishe:ries, more and more restrictions were imposed on the 
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Japanese. However, this type of fishing constituted the 

most substantial part of the pre-war salmon induetry of 

Japan; it continued in operation to a modified extent 

during the Second World War, but ceased entirely to exist 

in 1945. In 1952 Japan opened up new salmon fisheries 

between the Aleutian Islands and Kamchatka, and in the home 

waters off Hokbaido and the southern Kuriles. Since then 

the regulations for the conservation of the Japanese salmon 

fisheries have fallen under one of tbree categories: 

{i) the prohibition of all salmon fishing in rivera, 

with the exception of egg colleeting and a few 

small-scale commercial fishing operations; 

(11) the limitation of the number of·traps to be 

operated on the coast; 

(iii)the·restriction of the number of drift-netters for 
55 offshore operations. 

Also, the number of fishing boats allowed to operate 

in the mother-ship fishery in the Aleutian and Kamchatka 

waters is under the control of the Fishing Ageney but the 

regulation governing this type of salmon fishery bas no 

direct connection with the conservation of salmon stocks 

in Japanese fresh waters. 

The lack of a conservation policy which assures the 

epawning escapement by adjusting the fishing seasons and by 



236. 

providing the datoh limits has been a serious defeot wbioh 

tbreatened to undermine the Japanese salmon resources. 

However in April 1956 negotiations were held between dele­

gates of the Japanese· and Soviet Russian Governments, and 

both parties reoognized the neoessity of taking joint measures 

to maintain the maximum sustained_produotivity of the Far 

East fisheries, including the salmon and trout fisheries. 

As a result of the negotiations, a convention was signed 

in May, 1956 and came into force in J.uly or the same year. 

The Convention waters were described as "comprising the 

whole or the Nortbwest Pacifie waters, including the ~ea 

of Japan, the Sea of Okhotsk and the Bering ~ea {but 

excluding territorial waters)~? it was stipulated that "none 

of the provisions of the Convention should be regarded as 

affecting in any way the positions of the Contraoting Parties 

oonoerning the limita of their territo,rial waters and the1r 

jurisdiction over fisheries therein"~7 Both parties agree 

to take co-operative measures for the conservation and 

development of the fishing resouroes of the area and for 

this purpose the Northwest Pacifie Japan-Soviet Fisheries 

Commission was established, oonsisting of two national 

sections, eaoh comprising three members appointed by the 

respective Governments.58rhe Commission shall determine 

the gross annual haul for any speeies or herring, salmon, 

trout, and erab oovered by the Annex to the Convention and 
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fix the proportion applicable to eaoh party:9 Movable fishing­

gear is banned within 20 miles of the coast in certain 

defined areas, and within 40 miles elsewhere ~0 The Com-

mission was also made responsible for co-ordinating scientifio 

surveys and research progra:m~œ s and for making recommanda­

tions thereon to the parties. When the gross annual haul 

was set for each party, a lioensing system was to come into . , 
61 . 

operation. Rights of seizure and detention over offenders 

were guaranteed to both parties, but the jurisdiotion to 

try cases and impose penalties belongs exolusively to the 

country to which the offender belongs. 62 

At the first session of the Commission heated debate 

took plaoe asto the tœal allowable oatoh of salmon and 

trout in 1957, and as the members were unable to reach an 

agreement negotiations bad to be taken to the level of the 

Japanese Foreign Minister,Kishi)and the soviet Ambassador 

in Tokyo> Tevosyan. At firs t the .Ambassador offered ac cep­

tance of a total catch up to 120,000 tons "as an exoeptional 

measure" on condition that salmon and trout fishing in the 

Okhotsk Sea "would be drastioally reduced this year and 

should be stopped entirely in the future". Japan could 

not agree to these two conditions and talks were continued. 

Eventually, final agreement was reaohed; the expression ,, 
"as '!ln exceptional measure would be deleted, the fleets or 

both oountries would be permitted to fish in the Sea of 
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Okhotsk., and the catch in that region would be limited 

at 13,000 tons. Final details were negotiated by the 

Japanese Minister of Agriculture and Forestry and the 

Soviet Deputy Minister of Fisheries, and the regulations 
63 came into force in April 1957. 

These early differences illustrate the difficulties 

confronting the Commission in finding a joint conservation 

policy that can be reconciled with the interests of both 

parties. It is an unhappy omen tbat the Commission 1 s 

machinery broke down so early after its inauguration and 

devoutly to be wished that the procedure of referral to the 

ministerial or diplomatie level will not be regarded as a 

precedent to be followed in future difficulties. The best 

hope of an international commission, composed of fishery 

experts and scientists, is that the conservation of the 

fisheries at their highest level of productivity will 

remain to be the primary consideration, as expressed through 

impartial investigation. It is too early to cast judgment 

on the Commission 1 s achievements but it is probably true 

that of all the bi-lateral arrangements tbat we have re­

viewed, the Russo-Japanese will be the most difficult to 

acoomplish, due to the basic divergence between the fishery 

interests of the parties and to the complex political 

ramifications involved. To this extent the resulta of 
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the Russo-Japanese Commission may prove to be the truest 

touchstone for future international fisbery co-operation. 



section D 

!he Problems and Solutions in Prospect 

We have now reached a stage in the analyais of the 

evolution or international fiabery regulation wbere an 

attempt migbt be made to aummarise the problema and to 

2f0. 

outline the 11kal1est solutions. The sociological and bio­

logical aspects of fiabery ~egulation were condisered briefly 

in the first· instance in order to 1nd1oate the depth and 

complexity of the problem as a whole, particularly wben af­

tected by pol1t1cal issues, and to avold the fallacies of 

omission that often 1nval1date a specialist approach. The 

varioua types of procedures, inst1tut1onal and otherwise, 

that have been used to overoome partioular problems as they 

arose, and latterly to anticipate problems that might arise, 

have been described suff1o1ently to suggest the character of 

techaiques that can be employed to solve auch problems in the 

future. But the suocesa of inat1tut1onal and otber procedures 

will obviously depend to a large extent on the effectiveneas 

of the legal framework within whioh they must be conducted. 

If the poss1b111ty of treating the international regulation 

of f1sher1es as a purely legal problem 1s a manifest absurd1ty, 

none the lesa absurd 1s the hope of f1nd1ng a separate and 

insulated body of law relating to the f1sher1es. For this 

reason 1t bas been neoessary to take into aocount the whole 



241. 

picture ot recent trends in the general law of the sea. 

The marittme part of international law ia based on 

customary law wbich bas evolved over long yeara of mercanti• 

practice among the carriers of the principal maritime powers 

of Europe, partiaularly Britain, France, Rolland and G~eeoe. 

These long-standing practices were sanationed and reinforced 

by the decisions of the courts of a~iralty. Espeoially 

influential in the formation of the law of the sea was the 

English Admiralty Court. The refinement of these maritime 

practioes oommonly observed by the leading traders was gradual 

but by the 17tb oc tury they had orys tallized into the form 

of law and were reoognized as binding on all nations. In 

1689 Sir Char le a Hedges, Judge ot the English Higb. Court ot 

Admiralty, stresaed the international aharacter of this law: 

"The Court of Admiralty ia a Court of Justice, and the jUdge 

who is sworn to administer it is as much obliged to observe 

the law of nations as the Judges of the courts of Westminster 

are to prooeed aooording to the Statutes and the Common Law." 

Later, the decisions of suob eminent Uriited States judges as 

Chief Justice Marshall and Justice Story were to beoome linked 

with the Englisb precedents, and together they played a major 

role in tbe development of the law of the aea. This is made 

evident by the faot that these Anglo-Amerioan admiralty deci­

sions formed the basis of the great bulk of rules embodied in 
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the maritime conventions auch as tho se signed at the Hague 

Codification Conferences of 1899 and 1907, and the 1909 

Declaration of London signed by ten Powers who affirmed 

that it corresponded "in substance with the generally 

reoognized principles of international law". 

On 24th February, 1958, an international conference 

was convened at Geneva by the United Nations, in accordance 

with the recommendation of the International Law Commission, 

with the main purpose of examining various aspects of maritime 

law on the basis of draft Articles adopted by the Commission 

in 1956. Theae draft Articles were not only an attempt to 

oodify the existing maritime law as it relates to the regimes 

of the high seas and the territorial sea, but were also 

intended to be an instrument de lege ferenda, with a view to 

satisfying urgent new needs auch as submarine mineral exploi­

tation and fishery conservation. The Commission bas been 

necessarily wary or treating its task from any partial and 

parti cular point of view, and bas taken pains to adopt a 

general approach that is rooted in principle and yet tempered 

by a judicious regard for the ohanging priorities in inter­

national society. In analysing the relevant Articles, however, 

we must keep our own problem of fishery conservation upper­

most, s1nce we are, in this paper, primarily conoerned with 

the law from the fishery point of view. By referring to the 
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commenta made by varlous Governments upon the Articles we 

sball gain an insight into the degree of success, if any, 

tbat can be expected from the Geneva conference; and in the 

light of our study of procedures ·in fishery regulation we 

shall be in a position to weigb the probable consequences 

for men and fisbes. 
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Chapter 11: The International Law 

("Reason is the lite of the law" 

- First Institute, Coke.) 

One of the principal reasons for the failure of the 

1930 Codification Conference was the total lack of agreement 

on the breadth or the territorial sea, and indeed it could 

not even be decided whether the breadth should be uniform 

everywhere, erga omnes~ Since then the traditional tbree­

mile rule, which bad been insisted upon without success by 

most of the principa~ maritime powers, bas been deserted by 

an increasing number of the states. Even Great Brita1n, one 

of its most zealous champions, bas conceded the existence of 

a four-mile belt in the case of Norway (Anglo-Norwegian 

Fisheries Case I.C.J. 1951), w1tbout extend1ng this conces­

sion to any otber state olaim1ng more than three miles. 

The faot that the possib111ty of uniformity in the 

breadth of the territorial sea bas furtber reoeded aince 1930 

is the only conclusion that can be made after noting the trend 

in state practices, as brought out in the "Second Report on 

the Territorial Sea"lby the special Rapporteur of the Inter­

national Law Commission on 19th February, 1953. Of the sixty-
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odd oountries llsted, only 23 categorleally name t~ee 

miles as the llmit of their territorial sea. Countriea suoh 

as Argentina, Chile, Eouador, and El Salvador were cited as 

having extended their three-mile belt since the end of the 

Second Wor.ld War. Admlttedly, the number of 27 states whicb_, 

on the strengtb of this list, adbered to the tbree-mile rule 

at tbat tlme, lncl~ded the overwhelmlng preponderance of 

maritime nations, and important exceptions, such as Norway 

and Sweden, were regarded as just that, exceptions to a tlme­

honoured rule. But this argument for the existence of an 

international and binding rule, based on the practices of 

the sea-faring Powers, bad lost much of its cogenoy when 

mineral resources ln the sea became accessible and the need 

for flshery conservation beeame imperative. The rights of 

free navigation, whieh formed the plth and substance of the 

prlneiple of the freedom of the seas, were no longer admitted 

by all to be sacrosanct, but bad to eompete for consideration 

wlth newer rigbts olaimed by ooastal states to the resourees 

of the sea. We have seen that the tbeory of the continental 

shelf dramatized by the Truman Proclamation of 1945, lntro­

duoed further jurldical confusion as to the nature of rights 

in the sea, and that a state's interpretation of tbese rights 

influeneed its decision whether to olaim territorial sover­

eignty or merely ltmited rigbts of jurisdiotion and control 

over extended areas of the sea. 
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Even sinoe 19531 when the Rapporteur'& list of state 

praotices was submitted to the Commission, more states have 

forsaken the three-mile tradition and struck out on an in­

dependent course ; 2 once again, in many cases, the p-ecise 

nature of a claim for extension depends upon the construction 

to be given to the actual wording of the relevant decree or 

proclamation, in light of the above-mentioned distinction. 

The United States claims that the distinction bas a vital 

juridical significance and bas oonsistently maintained that 

the three-mile breadth of its territorial sea bas not been 

~ffected by the 1945 decree. Similarly, Brazil's claim to 

the continental shelf ih 1950 was made without prejudice to 

navigation and fishing rights, and accordingly she still up­

holds the three-mile rule. In the same year Pakistan claimed 

a right to the continental shelf but also specified that"this 

would not affect the character of the superjacent waters. 

However, in 1953 Chile, Peru and Ecuador all claimed 200 

miles, elevating earlier claims over the resources of the 

sea, its bed and subsoil, into full territorial claims. In 

September, 1955 the Government of Israel proclaimed a six­

mile limit, and in successive years India and Ceylon made 

similar extensions. Moreover, the attitude of the reople 1s 

Republic ot China is still uncertain, since it is still 

deprived ot its voice in international ciroles, but the in­

dications are that twelve miles will be the likeliest limit. 
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The most recent, at the ttme of writing, of the olaims 

ot a sensati~nal nature is that made by the Indonesian Govern­

ment to all the seas between the islands of the Indonesian 

Government. "All waters around, between and oonneoting the 

islands or parts of islands belonging to the Indonesian 

archipelago, irrespeotive of their width or dimension, are 

natural appurtenanoes of its land territorial and, therefore, 

an integral part of the island or national waters subjeot to 

the absolute sovereignty of lndonesia. The peaoeful passage 

of foreign vessels through these waters is guaranteed as long 

and in so far as it 1s not cantrary to the sovereignty of the 

Indonesian State or harmtul to its seourity." The statement 

bas also speoified that a 12-mile belt of territorial sea 

would be observed, measured from straigbt base-lines drawn 

between the outermost points of the islands of the Republic. 

The exaet distinction between the larger elaim and the 12-

mile elaim bas not so far been explained in juridical terms, 

although the larger elaim bas been said to be based on historie, 

geographioal and eeonomic grounds. 

Despite auch extravagant pretensions, most states atill 

hold that, even though there is no uniform ruling on the 

breadth of the territorial sea, extensions should be reason­

able and compatible with international praotices; acoordingly, 

there should be some definite limitation on the olaims that 
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ean be made. Wben the International Law Commission conaidered 

the matter, it agreed that sueh a limit should be set at 

twelve miles, beyond which.eny unilateral extension of ter­

ritorial waters would be an inf'ringement of the principle 

of the freedom of the seas and eontrary to international 

law. Because of the wide differences of opinion~ lege 

terenda exlsting among members of the Commission, and dif­

ferences in state ~actice, the Commission declined to make 

any further recommendation with regard to the breadth of the 

territorial sea, leaving it to an international conference 

ot plenipotentiaries to decide whether a uniform delimitation 

should be made, and, if so, wbere the limit should lie between 

three and twelve miles. 

"Article 3: 1. The Commission reoognizes that inter­

national pra'otioe is not uniform as resards the delimi­

tation of the territorial sea. 

2. The Commission considera that international law 

does not permit an extension of the territorial sea 

bezon~ twel ve miles. 

3. The Commission,.without taking any decision asto 

the breadth of the territorial sea up to that limit, 

notes, on the one hand, that many States have fixed a 

breadth greater than three miles, and, on the other 

hand, that many States do not recognize auch a breadth 

when that of their own territorial sea is lesa. 

4. The Commission considera tbat the breadth of the 



territorial sea should be fixed by an international 

conference." 

fhe variety or commama made by Governments on this 

tentative position orrers little hope, prima racle, tor agree­

ment on a uniftorm breadth. At one extreme, Icelancf o1t·it1-

cized the Commission's work in general tor tailing to give 

' guidance on the scope ot a coastal state s jurisdiction over 

its fisheries, and expressed the view that it should have 

the right to exercise exclusive jurisdiction over coastal 

fisheries up to a reasonable distance, without reference to 

any delimitation or tbe territorial sea, contiguous zones, 

superjacent waters of the continental shelt, or anything else. 

In 1948 Iceland laid claim to the waters of the continental 
• 

shelf tor the purpose or establishing "conservation zones" 

tor fishermen. 'l'herero:œ , where there is a conrlict or 

interests between the use and conservation or a tishery, the 

coastal state should have 'bsolute priority up to a reason­

able distance, and the measurement or that distance would 

vary according to local conditions. The need tor this sate­

guard is particularly marked in the case or a country such 

as 1celand, which is almost entirely dependent tor its sub­

sistance on its exporta, or which tishery products make up 

97%. The lcelandic Government admitted the dangers ot abuse 

that might arise out or a general !. priori recognition or a 

coastal state 1 s right to determine the "reasonable distance" 
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•.ithin whiob it might e:x:ercise auch exclusive jurisdiction, 

but it suggested that these dangers could be lessened, if 

not el~inated, by requir1ng each unilateral clatm to be 

subjected to the approval or an arbitral tribunal. It is 

true that arbitration bas been ~ite a successtul method in 

the past for resolv1ng disputes between two parties, par­

ticularly with regard to North American waters, but to seek 

arbitration on such a matter by reference to economie criteria, 

without the guidance of legal prinoiple, would be to invite 

a settlement that was more arbitrary than arbitral. 

The most ardent of all supporters of the case for uni­

lateral rights are Chile, Eouador and reru, which olosed 

their rsnks at a trilateral conference in Santiago in 1952 

in order to press the ir claims, to a 200-mile territorial 

zone. Having reaohed a common agreement, these three countries 

bave since then been trying to have their views adopted by 

the Organisation of American States. Most Latin American 

countries are more concerned with establishing exclusive 

rights of mineral exploitation in the aea-bed and subsoil 

for considerable distances out to sea, and le sa with the 

conservaticn of fisheries, but this does not apply to Chile, 

Eouador and ~eru, where the continental shelf plunges sud­

denly into deep waters close to the shore. The result of 

tbis confusion of aima witbin the Organisation has been a 
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lack or unantaity on the part or tbe Latin American countries 

wi th regard to the nature and extent or j'llrisdiotional 

claias to the higb se as. In commenting upon the I .L.C. •s 

draft Articles, Peru4 ~i tes approv1ngly the Princip le a of 

Mexico on the Juridical Regime of the Higb Seas, to the 

effect tbat "each State 1s competent to establish its ter­

ritorial waters with1n reasonable limita, taking into 

account geographical, geological and biological factors, 

as wall as the economie needs or its population and its 

security and defence." Similarly, in oriticizing Article 

3, Chile5 oould see "absolutely no grounds for considering 

that international law does not permit an extension of the 

territorial sea beyond twelve miles". 

·tt might be noted in passing tbat the above-mentioned 

Pr1nciples of Mexico were passed, against the vote or the 

United States, at a meeting of the Intersmerican Counoil of 

Jurists convened in Mexico City. in 1955. ~ncluded in the 

Principles6 were stipulations that ooastâl states should 

have the right "to adopt, in accordanoe with scientific and 

technical principles, measures of conservation and supervision 

necessary for the protection of the living resouroes of the 

sea contiguous to their coasts beyond territorial waters"; 

and "the rigbt of exclusive exploitation of speoies closely 

related to the coast, the life of the country, or the needs 
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of the coastal population, as in the case of species that 

develop in territorial waters and subsequently migrate to 

the high seas, or when the existence of certain species bas 

an important relation with an industry or activity essential 

to the coastal country or when the latter is carrying out 

important works that will result in the conservation or 

increase of the species." The range of these claims is 

·somewbat startling, but significant since they emanate from 

south American juridical tradition which bas contributed so 

much in scholarship to the development of international law. 

The Principles were declared to be the "expression of the 

juridical conscience of the Continent", but in the following 

year the conscience of the Continent suffered remorse at 

Ciudad Trujillo and the Specialised Conference of the O.A.S. 

mer.ely adopted a Resolution, listing the agreements and dis­

agreements as to the law of the sea existing among the 

mem bers of the Or gani.a at ion. 

India 7 bas suggested the establishment of a lOO-mile 

belt of "coastal high seas", within whieh the coastal state 

would have the pre-emptive right to take conservation mea·sures 

in speeified areas. Vther states interested in fisheries 

in these areas would be expeeted to enter into negotiations 

with the eoastal state regarding the adoption of sueh con­

servation measures,· whieh in principle would be applied equally 



253. 

to all partioipating 1n the fishery regardless of nationality. 

In the absenoe of a speoial international agreement, however, 

it might be wiser to leave the ~ntoroement of these measures 

entirely in the bands of the coastal state. 

oanada8 maintains that the three-mile zone is inadequate 

for fishery-oonservatioh and that exclusive rights of juris­

diotion shou.ld be granted to the ooastal state for a distanoe 

up to twelve miles. It is felt that the extension of the 

territorial sea may not. be necessary for this purpose and 

that the conservation of fisheries should in that case be an 

additional subject of extra-territorial jurisdiction within 

the co nt iguou s zone. From the fisher y point of · view, this 

middle course would be sufficient and reasonable in most 

cases, and in the view of most fishery scfentists it is 

oertainly necessary if maximum productivity of the fisheries 

is to be reached and maintained. This projected policy 

would have received the enthusiastic backing of Bjort, Fetersen, 

Fulton and the rest of the early experimentera. 

Other traditional fishing countries like Norway, Denmark, 

Sweden, Britain, and the United States bave been particularly 

apprehensive of any weakening in their stand which mght en­

oourage more claims to wider territorial belts and so in~ 

validate the basio ooncept of the "dependance of the terri­

torial sea upon the land domain." Unilateral rights, as 



254. 

olaimed by many states and justified by certain jurists suoh 

as Paul Fauohille, run oounter to the judgment handed down 

in the Anglo-Horwegian Fisheries case: "The delimitation of 

sea areas bas always an international aspect: it a annot be 

dependent merely upon the will of the ooastal state as 

expressed in its municipal law. Although it is true that the 

aot of delimitatim is necessarily a unilateral aot, because 

only the ooastal state is competent to undertake it, the 

validity of the delimitation with regard to other states 

depends upon international law." But whereas the Soandinavian 

countries consider it futile to seek a general agreement on 

the width of the belt whioh would deprive any state of 

stretohes of the territorial sea over whioh it bas enjoyed 

unmoleated jurisdiotion, Britain and the United States still 

insist that olaima in exoess of three miles are not justified 

under international law, exoept by virtue of special historia 

reasons. Br1tain9 bas denied the validity of regional or 

local solutions of a problem that is essentially global in 

oharaoter. floreover "in the view of Her Majesty•s Government 

this eoon~io faotor,(i.e. fishery conservation) like other 

economie factors, is not, and oan never be, an adequate reason 

for diarupting a uniform solution of the problema of the 

territorial sea. Like the other economie factors it is a 

question whioh relates to the regime of the high seas rather 

than to the breadth of the territorial sea. That it may be 

a peouliarly diffioult ~estion in no way affects this basic 
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principle ••• In the opinion of Her Majesty•s Government 

gpestions relating to the- problem of high seas fisheriea, 

as well as to the equally difficult problem of oil pollution, 

are eminentlz susceptible ot regulation by international 

asreement." 

Swedenl0 expressly objecta to contiguous zones in 

principle and believes that states.wisbing to exerciae control 

over foreign ahips outside its territorial lbaits ahould 

continue to aeek auch rights through the negotiation or 

treaties with states affected (e.g. the u.s. Liquor Treaties, 

and.the 1925 Helsingfors Treaty between the Baltio States). 

In relation to contiguous zone jurisdiction, Denmark11 has 

pointed out that she had long ago assumed responaibilities 

far beyond her territorial sea in respect of reefs, shoals, 

and other impedimenta to navigation" in the Kattegat, the 

Sound and the Belts", by maintaining buoys, beacons, and 

other guides for marking rairways in the sea. These respon­

sibilities were stated to rest "partly on an old•established 

~"/praotioe and par~ly on the express provision oontained in 

Article 2 of the Treaty of Marob 14 1857." In order to meet 

tbese responsibilities safely and efficiently, the Danish 

Government has asked the Geneva Conference tor the assurance 

that regulations issued for this purpose oan be enforoed 

against everyone navigating in these waters, irrespeotive 

of nationality. 
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It seems to the writer that if sueh a guarantee oould 

be given along the lines suggested by Denmark to safeguard 

shipping, a similar course cou ld be followed in the case 

of fisheries; so that, by analogy, exclusive rights of control 

over a fishery eould be granted to a coastal state, if it 

were proven that the eoastal state bas assumed, or was about 

to assume, exclusive responsibilities for the oonservat~on 
' 

1 

of the fishery. This would of course be eonditional upon 

due regard being given to the historie fishing rights of 

other states whose nationals have sinee time. immemorial and 

without interruption engaged in fisbing in those ar.eas of 

the high seas. The test of what responsibilities were re-

quired in order to conduot proper conservation measures in 

any partioular fishery might be left to a seientifio and 

impartial body su ch as the Fisheries D.ivis1on of the F .A .0 ., 

and investigations might be instigated by that authority from 

time to time to determine that the responsibilities were being 

fully met. Juridical~, too, the nexus between responsibilities 

and rights is appropriate, and if there were to be legal 

maehinery to enforoe the rights of a ooastal state there 

should also be maehinery to enforee implementation of its 

duties in the matter of conservation. Furthermore, the 

question whether the ooastal state was free in the first 

instance to assume exclusive responsibilities of conservation 

witbout infringing historie fishing rights of otber st~tes 
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would be one suseeptible of proof in court. If, on the other 

band, these other states succeeded in proving that they 

possessed historie rights of fishing, then in fairness they 

and the eoastal state might be direoted to make conservation 

arrangements in eonm ltation with an independent' seientifie 

body su eh as the F .A .o. Newcomers to the fishery would of 

course be required in law to submit to auch regulations as 

bad been established. 

The ehief benefit of sueh a seheme, from the fishery 

poipt of view, would be that eonservation measures would be 

encouraged on the part of the eoastal state {par ticularly 

desirable in under-developed regions) without disturbing 

existing international agreements. Exelusive rigbts {and 

responsibilities) of eonservation over a fishery would be 

granted by the court to the eoastal state only if it were 

proved, on the scientific evidence of the F.A.O. or a similar 

independant body, that the exist1ng international agreement 

was inadequate to secure the maximum produotivity of the 

fishery. In praetice this would tend to strengthen established 

Commissions in regional waters. Newoomers to an unregulated 

fishery would be somewhat restrained from using destruetive 

methods of fishing and eneouraged to negotiate with the eoastal 

state for ~egu la tions re garding intensi ty of fish ing. Most 

important of all, the beat seientifie interests of the fishery 

would be constantly in the foregr.ound of all diseussions. 
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This kind of legal approaoh to fishery regulation, based 

on an "order of priorities", would not be ineonsistent with 

the exclusive rigbt of the coastal state to mineral exploi­

tation in the sea-bed and subsoil, co-extensive with the 

continental shelf or exploitable parts of the sea-bed (whioh­

ever went furtber). The existence of mineral deposits under 

or near ooastal fisheries would of course bè a complication, 

in faot an unavoidable one whioh migbt be anticipated with 

sorne foreboding, in the same way as the international regu­

lation of the Fraser salmon fishery might be oomplicated by 

Canadian engineering or mining works. The important point 

to be made is that there is nothing inberently contradictory 

in law between the existence of national rights of mineral 

exploitation and of international rigbts of fishery con­

servation in the same are a of waters. An èmpirical approach 

with due emphasis on a system of priorities would make ir­

relevant any arguments based on the concept of ownership 

or fish, fisheries, minerals, or the continental shelf 

itself, and there need be no tampering with the territorial 

sea, as striotly defined. Nor would there be any need to 

impose a uniform limit to oontiguous fishery zones, any 

more than for oustoms, fiscal and sanitary purposes. 

This system of priorities would not, therefore, clash 

in any way with the recommandations made by the I.L.C. witb 
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regard to a aontiguous zone: 

"Article 66: 1. In a zone of the high seas contiguous 

to its territorial sea, the ooastal state may exercise 

the control necessary to 

(a) Frevent infringement of its customs1 fiscal 

or sanitary regulations within its territory 

or territorial sea; 

(b) Punish infringement of the above resulations 

commi tted wi thin i ta terri tory or territorial 

se a. 

2. The contiguous zone may not extend beyond twelve 

miles trom the baseline from whioh the breadth of the 

territorial sea is measured." 

In June 1952 Britain12 made an important concession in its 

traditional attitude to contiguous zones_ While still main­

ta1n1ng its opposition in principle to the exercise of extra­

territorial jurisd1ction by a coastal state, the British 

Government expressed its willingness to accept the Commission's 

reoommendation on the following three conditions: 

"(i) Jurisdiction within the contiguous zone is 

restricted to customs, fiscal or sanitary regu­

lations only; 
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(11) suoh jurisdiotion is not exeroised more than 

twelve miles r.rom the coast; 

(iii) This article is read in conjunction with another 

article stating that the territorial waters of 

a State shall not extend more than three miles 

from the coast unless in any particular case a 

State has an existing historie title to a wider 

belt." 

The writer believes that if agreement oan be reached 

on suitable guarantees for the coastal state's prior rigbts 

of fishery conservation and mineral exploitation, then the 

breadth of the territorial sea would cease to be a stumbling­

blook to the codification of the law of the sea. If it is 

still impossible to have the tbree-mile rule generally ac­

eepted, even after recognition of a contiguous zone within 

twelve miles for certain jurisdiotional purposes, it would 

at least be more feasible that a compromise could be fbund 

between three and twelve miles, to be established in law as 

the uniform width of the territorial sea erga omnes. The 

writer 1 s arguments for holding that view may be summarised 

as follows: 

(i) The three-mile rule is today considered. by the 

majority of states not to be established in 

international law, and an increasing number of 
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states are losing confidence in the possibility of 

a uniform rule, due to the widely varying and ap­

parently conflicting needs of modern sta:tes in 

different parts of the world. 

(11) On the other band, soma fifty states have restricted 

their territorial claims to twelve miles or lesa, 

leaving only a dozen or so which are likely prima 

facie to reject a twelve-mile maximum limit. In 

virtually every case, these "rebels'have one of two 

sets of rights that they wish to have established 

in law, either rights of fishery conservation or 

rights of mineral exploitation in parts of the high 

saas. But neither of these sets of rights need 

necessarily involv.e an extension of terri tory. 

Either of these problems is capable of being solved 

juridically by empirical reasoning, with reference 

to a recognized order of priorities. 

(iii) In the case of fisheries, therefore, the principle 

of territoriality need be invoked only where the 

coastal state 1 s right of exclusive~ is impaired 

or threatened. The coastal state could enforce 

this right of exclusive use in respect of an extra­

territorial fishery only by proving in Court, on 

the evidence of an impartial .scientific authority 

su eh as F .A .0., tbat by sbaring the fishery i t wou ld 
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be impossible to reach the theoretical maximum level 

of productivity in the fishery. In practice this 

would discourage non-coastal states from using 

destructive m~thods of fishing and would positively 

encourage them to adopt common conservation measures 

with the coastal state. This might impose a heavy 

burden on the scientiste, but surely one that they 

would very willingly accept in the interests of the 

world 1 s fisheries. 

(iv) In the case of mineral exploitation, there would be 
Oft 

even more practical objecti .. s on the part of coastal 

states to anything lesa than exclusive rights. 

Whether they could be persuaded to accept anything 

lesa would depend upon whether an effective system 

of legal safeguards eould be deviaed to protect 

their prior rights to the natural resouraes of the 

continental shelf. Ir this proved to be impossible 

(and the present attitude of thoae states that sub­

saribe to the continental shelf theory suggests that 

it wou ld be impossible) then it would be· necessary 

to concede exclusive rights to the exploitation of 

the sea-bed and subsoil of the shelf, provided alwaya 

that this did not interfere in any way with navi­

gational and fishing rights. This concession should 

not be grudged if in return the "rebels" were to 

retract their exorbitant claims of territoriality 
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and accept the Oommission's recoDmEndation of a 

twelve-mile maximum limit for the territorial belt. 

(v) Once the problems of fishery conservation and mineral 

exploitation bad been resolved, three main classes 

of rigbts would be left in the clear: 

a) right of free navigation on the high seas; 

b) rigbt of innocent passage in the territorial 

sea; and 

c) right of coastal state to exeroise a limited 

degree of jurisdiotion within a specified region 

of the high seas for certain administrative, 

non-economie purposes (e.g. oustoms, fiscal and 

sanitary regulations). 

a) 'l'he wide connotation formerly gi ven to this ancient 

and universally respected principle must suffer a 

slight diminution, as it becomes subject to more 

exc~ptions than were once tolerable. In the same 

way tbat the concept of national sovereignty can 

only be understood today as a legal fiction highly 

charged with emotion but in praotice reducible b~ 

reference to a standard of relativity, so the once 

virtually absolute concept of the high seas must 

submit to the restraints of common sense in relation 

to pre sent re ali tie s. 
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b) Navigational rights in territorial waters will not 

become lesa important in an age when the volume of 

international trade is ~tantly increasing. Apart 

from occasional infrinsements caused by extreme but 

temporary political views, these rights are unlikely 

to be denied per !!• since they are firmly rooted 

in mutual interest and good sense. (see I.L.c.'s 

draft Articles PartI Section III). 

c) Once the problems of fishery conservation and mineral 

exploitation bad been satisfactory settled, there 

would be little need except in exceptional circum­

stances, tor a coastal state to extend its extra­

territorial jurisdiction beyond twelve miles and the 

reoommendation of the I.L.c. with regard to the 

oontiguous zone would have a good chance of being 

accepted. 

Betore concluding this chapter, some notice should be 

taken of various other draft Articles of the I.L.C., whioh. 

would have a bearing upon the type of solution suggested above, 

from the fishery point of view. 

In Article 5 the Commission follows the Court's decision 

in the Anglo-Norweg1an Fisheries Case in the matter or straight 

base-~1nes: 
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"Article 5:1 Wbere ciroumstanoes neoess1tate a .special 

regime beoause the coast is deeply indented or out 

into or because there are islands in its immediate 

vioinity, the b~seline may be independant of its low­

water mark. In these cases, the method of straigbt 

base-linas joining appropriate points may be employed. 

The drawing ef suoh baselines must not depart to any 

appreciable extent from tbe general direction of the 

coast, and the sea areas, lying within the lines must 

be suffioiently olosely linked to the land domain to be 

subject to the regime of internal waters. Aooount maz 

nevertheless be taken, where neoessary, of economie 

interests peouliar to a region, the reality and impor­

tance of which are olearly evideneed bz a long uaage. 

Baselines shall not be drawn to and from drying rocks 

and drzing shoals. 

2. The-ooastal State shall give due publioity to the straigbt 

baselines drawn by it. 

3. Where the establishment of a straigbt base-lina bas the 

effeet of enelosins as internal waters areas wbieb bad 
' previouslz been oonsidered as part of the territorial 

aea or of the hisb saas, a risht of innocent passage, 

as defined in Article 15, tbrough those waters shall 

be reeognized 9f the ooastal State in all those cases 
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national traffie." 
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There bas been little in the way of adverse comment 

upon the prineiple of straight base-linas as sueh, sinee it 

was aeeepted by the International Court of Justice in Deeember 

1950. Britain13 bas pointed out, however, as a condition of 

this method of delimitation, that the base-linas should .only 

enelose waters that are strietly inter fauees terrarum, "in 

order to ensure that the baselines are not automatieally 

joined from he adland to headland, and th at, when dealing wi th 

strings of islands, the lines are not invariably used to join 
If 

the ou ter most point of one island to that of another. The 

British Government also stresses the inadequacy of the prin­

ciple of "the general direction of the coast" as a criterion 

in drawing the base-lines and underlines the need for an of­

ficial définition of internal waters. Clearly, attempts to 

en1arge the territorial sea will be resisted all the more 

strenuously by the "tradi tionalist" fishing oountrie s, 1f 

the definition of internal waters is too liberal. In practioe 

it might deprive non-national fishermen of ancient fishing 

rights in waters previously regarded as belonging to the regime 

of the higb seas. For most eoast-lines, however, jhe issue 

wou ld hinge upon the s tatus acoorded to "bays". In or der to 

p:revent this system of straight baselines from being applied 
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to coasts whose configuration does not justify it, on the 

pretext of applying the rules for baya, it was neoessary for 

the Commission to adopt fairly precise wording, in Paragraph 

1 of Article 7, in desoribing the test of what oonstitutes a 

bay. 

"Article 7: 1. For the purposes of these Articles, a bay 

is a well-marked indentation wbose penetnation is in suoh 

properties to the width of its mouth as to oontain land­

looked waters and oonstitute more than a mere ourvature 

of the coast. An indentation shall not, however, be 

regarded as a bay unless its area is as large as, ar larger 

than, that of the semi-cirole drawn on the mouth of that 

indentation. If a bay bas more than one mouth, this 

semi-oirole shall be drawn on a line as long as the sum 

total of the leggth of the different mouths. ~slands 

within a bay ,.shall be inoluded as if they were part of 

the water area of the bay. 

2. The waters within a bay, the coasts of whioh belons 

to a Single state, shall be considered interna! waters 

if the line drawn aoross the mouth does not exaeed fifteen 

miles measured from the low-water tide. 

3. Where the mou th of a bay exaeeds fifteen miles, a 

alosing line of auch length shall be drawn within the 

bay. When different line s of su oh length can be drawn 
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that line shall be chosen which encloses the maximum 

water area within the bay. 

4. The foregoins provisions shall not applz to so-called 

'historie' baya, or in any cases where the straight base­

lina system provided for in Article 5 is applied." 

In its Commentary upon this Article the Commission 

reveals that the suggested 15-mile rule was arrived at by 

way of compromise bepeen the 10-mile rule (whicb was con­

sidered too closely associated wi th the discarded 3-mile rule 

for the territorial sea and bad been expressly rejected by 

the Court in the Fisheries Case) and a projected 25-mile 

rule (which would have been just over twice the maximum 

limit of the territorial sea as suggested in Article 3). 

Chile 14 has objected to the 15-mile lbnit as being "exceedingly 

short", especially in the event· that "not even a moderately 

precise definition has been given of 'historie' bays". 

Denmark15 presumably with Greenland in mind, suggests that 

the straight baseline rule of Article 5 is suffi:cient to 

cover all cases of irregular eoastlines and that .Article 7 

might be. dispensed with altogether. Furthermore, in the Danish. 

view, geographical peculiarities, as w&ll as economie and 

security considerations, might justify the application of a 

baseline exceeding fifteen miles. Britain, 16 on the other 

band, still prefera the old 19-mile rule: "Even if the view 
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is accepted that the 10-mile rule bad not aaquired the 

authority of a general rule of international law, it aan 

nevertheless be justified both by historiaal praatiae and 

by the tact that it can more easily be related to the range 

of vision at sea." 

Once again, agreement may prove to be impossible as 

long as a uniform rule is insisted upon. Norwayl7 bas 

auggested that the Geneva Conference should confine itself 

to establishing a maximum limit for baya, due to the wide 

variation in geographiœi conditions. Olearly, however, the 

attitudes of many states will depend upon whioh of their baya 

are regarded as "historie". The Soviet Unionl8 is reoently 

reported to have olosed ott the whole of Vladivostock Bay, 

apparently on the ground of being "historie", for the purpose 

of defending missile bases, although it is 120 miles aaroas 

at its mouth. A "historia" bay is, however, by its very 

nat ure san ething that 1 t would be very difficul t, and not 

altosether desirable, to define in a codification of law. 

It would be preferable on the whole to leave each case to 

be decided on its own merl ts by the -judiaial proaess and 
,._qôul 

traditional inter~ law. At any event, the question of 

delimiting baya is so closely assoaiated with that of deter­

mining the breadth of the territorial sea that the diffiaulties 

involved therein may evaporate if the paramount problema 

of fishery conservation and mineral exploitation oan be solved. 
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Under the General Regime of the High Seas the Commis­

sion starts off by specifying certain freedoms of the high 

seas: 

"Article 27: The high seas bèing open to all nations, 

no State may validly purport to subject any part of 

them to its sovereignty. Freedom of the high seas 

comprises, inter alia: 

1) Freedom of naviaation; 

2} Freedom of fishins; 

3) Freedom to laz submarine ca bles and pipelines; 

4) Freedom to flz over the high seas." 

This list is not intended to be exhaustive; to it could 

be added other freedoms, such as the freedom to undertake 

soientific research on the high seas. It is interesting to 

see how as time advances the connotation to be given to such 

a grand concept as the freedom of the SE:l as actually widens 

at the same time as modern conditions subjeet it to successive 

derogations. In the days of Grotius only the first ùro par­

ticular freedoms, tbose of navigation and of fisbing, would 

have been specified as constituting the freedom of the seas. 

As to the derogations, the Geneva Conference itself is a 

living testimony. In its Commentary the Commission enumerates 

five classes of rights designed to regulate the otberwise free 

use of the higb seas: 
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"(i) The right of States to exereise their 

sovereignty on board ships flying their flag; 

(11) The exereise of certain polieing rights; 

(iii) The rights of States relative to the conser­

vation of the living resourees of the high 

seas; 

(iv) The institution by a eoastal State of a zone 

eontiguous to its coast for the purpose of 

exereising certain well-defined rights; 

(v) The rights of eoastal States with regard to the 

continental shelf." 

With respect to the flight and maneouvre of aircraft 

above the high seas, the Convention on International Civil 

Aviation 1944 provides in its Article 12: nOver the high 

seas, the rules in foree shall be those established under 

" 19 1 this Convention and the I.C.A.O. bas adopted such ru es 

in an annex to its Convention. 

The question of fishing rights is taken up in greater 

detail by the I.L.C. in Section 1, Sub-Seetion B of the Regime 

of the High Seas (Articles. 49 to 60 inclusive). But sinee 

this relates more partieularly to the basie principles and 

methods of eonserving the living resourees of the higb seas, 

it belongs more logically to the organization of procedures, 
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in the sense in which the writer has adopted the term 

'procedures•. Accordingly, consideration of these important 

Articles will be deferred until the following, and concluding, 

chapter. 

Before we take leave of the general principle s ot the 

law of the sea, a brief account must be taken of the Commis­

sion•s recommandations in respect of the continental shelf, 

contained in Section III of the Regime of the High Seas 

(Articles 67 to 73 inclusive). The Commission makes it 

èxplicit that it approached the problem of the sbelf with 

the desire "to combine the needs of the exploitation of the 

seabed and subsoil with the requirement that the sea 1tself 

mus~ remain open to all nations for navigation and fishing." 20 

The idea that the exploitation of the natural resources of 

submarine areas should be entrusted to international agenoies, 

instead of to coastal states, bad presented itself to some 

members, but it was finally conceded that in present ciroum­

stanoes auch a solution would meet with insurmountable practioal 

difficulties and would not satisfy the more immediate needs 

of mankind. Accordingly, the commission went a long way towards 

aooepting the doctrine of the continental shelf, as outlined 

in Chapt er 7. 

"Article 68: The coastal State exercisea over the 

continental sbelf sovereign rigl1ts for the purpose 

of exploring and exploiting its natural resources." 
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The wording of this Article is of extreme importance. 

It should be noted that the "sovereignty" which is conferred 

upon the coastal state is limited to such rights as are 

neoessary for the exclusive exploration and exploitation 

of the natural resources of the shelf. ln the words of 

the Oo~ission's Commentary, "the rights of the coastal State 

are exclusive in the sense that, if it does not exploit the 

continental shelf, it is only with its consent that anyone 

else may do so." The writer bas already observed that it 

might prove neoessary to oonoede exclusive rights in the' 

resources of the sbelf to coastal states, and indeed most 

Governments have accepted this as inevitable, but it does 

seem unfortunate that it was considered necessary to use the 

concept of sovereignty. Not only is the term juridically 

imprecise, but it is also dangerously misleading, from the 

psychological point of view, suggesting a "territorial" range 

of jurisdictional powers that would be alien to the principle 

of the freedom of the high saas. For instance, the Commission 

bas explained that the coastal state would not have the right 

to prohibit scientific research on the conservation of living 

resources of the sea but that its consent would be required 

for research relating to the exploration or exploitation of 

the seabed or subsoil. But it was decided also by the Com­

mission that the term "natural resources" should include the 
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~oducts of sedentary fisheries, to the extent that they 

were natural resburces permanently attached to the bed of 

the sea. This made it necessary for the Commission to make 

a juridical distinction between fisheries whicb are sedentary 

by reason of the biological speoies and thœ e which are 

sedentary by reason of the equipment used. Article 60 

atipulates that "the_regulation of fisheries conducted by 

means of equipment embedded in the floor of the aea in areaa 

of the high seas adjacent to the territorial sea of a State, 

may be undertaken by that State where sueh fisheries have 

long been maintained and condueted by its nationals, pro­

vided that non-nationale are permitted to participate in 

sueh activities on an equal footing with nationals," but 

that sueb regulations would not affect the general statua 

of the areas as high seas. Accordingly, seientists would 

be free to eonduet researeh on auch fisheries, without legal 

restraint ot any kind. On the other band, under Article 68 

sedentary fisberies whioh are permanently attaohed to the bed 

of the shelf but not oondueted by means of auch equipment 

oome under the " sovere ignty" of the oo as tal s ta te, and re se ar ch 

which would necessarily involve exploration of the sea-bed 

eould be exoluded by that state. It appears that the Commis­

sion was aware of this anomaly, for in its eighth session it 

was suggested that an exam.ination of the soientifio aspects 

of this matter should be left to fishery experts, but the 

Commission deoided not to change the text. 21 SuOh difficulties, 
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it is submitted, are accentuated by the introduction of tbe 

concept of sovereign rights in the shelf. 

The general principJe of the freedom of fishing in the 

higb seas is, however, further bolstered by the unambiguous 

language of Article 69 and Article 71, Paragraph 1: 

"Article 69: The rigb.ts of the coastal State over 

the continental shelf do not affect the lesal statua 

of the superjacent waters as high seas, or that of 

the airspace' above those waters. 

Article 71: 1. The exploration of the continental 

shelf and the exploitation of its natural resources 

must not result in any unjustifiable interference 

with navigation,fishing or the conservation of the 

living resources of the sea." 

Wbatever the ultimate outcome of the Geœva Conference, 

these two Articles must remain as the bedrock of the law of 

the sea. Meanwhile, the troubled spirit of Grotius hovers 

overhead. 
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Chapter 12: The International Procedures 

("•Tut, tut, child•, said the DuCbess. 
'Everything's got a moral if only you can 
find it. '" 

Alice tl Adventures in Wonderland - CARROLL) 

The Gene va: C onferenoe of 1958 m.ust be distinguished 

from its unsuccessful predecessor at The Hague in 1930. On 

the surface, both conference·s are concerned with finding 

sufficient common ground among the practices and policies 

of the participating states to form the consensus to a codi­

fication of part of the law of nations. Since this consensus 

could not be tound in 1930, the Hague Conference fai led of 

its purpose. Since then the problems involved in codifying 

the law of the sea have been increased in number and magni­

fied in aize and this would not seem to auger well for the 

plenipotentiaries at Geneva, who once again represent many 

conflicting viewpoints. But in 1958 the chances of at least 

partial success are enhanced by the brute force of necessity, 

for not only would international unanimity on the maritiDB 

law help to meet the vast problems of nutrition and tech­

nology that beset the modern world, but also failure could 

only accentuate the differences between the "haves" and "have­

nots", and the political disturbances that result from these 
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differences. It would be idle to suppose that all confliots 

of views can be resolved; yet there is sufficient common 

attachment to the bulk of the draft Articles of the Inter­

national Law commission to make a substantial measure of 

agreement on many aspects fairly likely. A practioal atti­

tude to universal maritime law must somehow be oultivated 

if anarohy of the sea is to be avoided, and within this 

framework praoticable procedures must be devised for the 

regulation of the wo.rld '8 fisherie 8. In this final ohapter 

we shall examine olo8ely the procedures suggested by the 

I.L.c. and the reactions of various Government8 before meeting 

at Geneva. Tben we shall return to the development or 

international fishery organizations in order to speoulate 

briefly on how these institutional procedures may be affected 

by the envisaged changes in the law. 

During the inspection of the I .L.C. blueprint made in 

the previous ohapter, the writel" auggeated a "system .of pri­

orities" as the likeliest juridioal basia of fishery regulation. 

Such a system must necessarily represent a compromise in 

fact among three alternative methods for the conservation 

and development of international fisheries. The first method 

invol\18s the recognition that coastal and off-coast fisheries 

are so closely tied nowadays to the economy of the coastal 

state that the latter has the absolute rigbt to impose suoh 
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regulations on the use and conservation of the fishery as 

it thinks fit, and that if the state's economie interests are 

prejudiced by the existing conditions of the fishery, it may 

exclude unilaterally all other states from using it. Stated 

so baldly, this principle per !! bas little chance of uni­

versa! acceptance in an age when states must share and co­

operate for survival, particularly since an tmpressive number 

of international fishery agreements in different regions of 

the world have brought important mutual benefits to the 

states participating. Although the method of absolute uni­

lateral rights would satisfy certain legitimate political 

interests, at least in the short tenn, it would be at odds 

with the objectives of the humanitarian, whose ideals of 

international co-operation must be realised not only for their 

own sake but simply as the most efficient way of solving 

world-size problems auch as starvation and under nourishment. 

It would also run counter to the scientist's method of closely 

integrated team-work; and the world of science, like that of 

art, has no frontiers. 

Advocates of the second method, at the opposite extreme 

to the first, carry the argument for international co-operation 

so far as to insist on a supranational body with legislative 

and enforcement powers. By this means, they say, the interests 
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of soientifio regulation would be assured of international 

respect, sinoe partial and selfish motives would be oanoelled 

out by the greatest number seeking the higheat good, and 

politieal considerations would be kept at a minimum. At the 

same time the social soientists would be quiok to stress the 

danger of trying to impose uniform and eosmie solutions to 

the shifting and many-sided problems that oonfront different 

fishing communities and peoples at different times. 

No Hegelian logie ia required to forge a aynthesis 

between these two hypothetical extremes, for a third method 

suggests itself in the prinoiple of compulaory arbitration 

in all cases of disputes between states. This principle 

involves aoceptance of the actual existence of oompeting 

rights, but also the juridical possibility of establishing 

an order of priorities by which they oan be judged. Sueh 

an approaeh would ba based upon universal recognition of 

basie legal prineiples applicable equally at all times to 

all mankind. It would be in the traditional line of descent 

from the oommon law of nations and oould truly be ealled the 

international law of the se a. The poli tic an would be assured 

of impartial investigation and fair dealing, the biologist 

oould expeet a reasoned, empirieal approaeh; the social 

scientist migbt hope for an equitable correspondance between 

legal rights and human needs; and the humanitarian would see 

international order and justice reducing waste as well as 

antagonism. 
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The cross dritts of these three tundamentally different 

attitudes can be tollowed by tracing the course of the 

I.L.0. 1 s deliberations on the "Resouroes of the Sea" between 

its third session in 1951 and its eighth session in 1956.1 

Originally the matter was discussed in relation to the prob­

lem of the continental shelf, because of the exorbitant 

clatms that were being made by coastal states to remote 

regions of waters covering the shelf, partly in order to 

safeguard their alleged rights of fisbery conservation, and 

draft articles were adopted with a view to securing such 

protection for coastal states without necessitating an 

extension of sovereignty. After the reactions of the various 

Governments bad been tested, these articles were revised in 

1953. At this point it was still believed that the coastal 

state 1 s rights of fishery conservation could be guaranteed 

without increasing the breadth of the state's jurisdictional 

zone, but it was recognized at tbe same time tbat where 

nationals of more than one state were engaged in fishing 

in a given area, the concurrence of all those states was 

essential to a satisfactory solution. Accordingly, those 

states would be placed under the obligation to accept as 

binding any system of regulations prescribed for that area 

by an international authority within the framework of the 

United Nations. 



281. 

In April 1955, by General Assembly Resolution 900 (IX) 

of 14th Dece~ber, 1954, an international conference was con­

vfted at Rome, under the auspices of the F.A.O., for the 

purpose of studying the technical and scientific aspects of 

the problem of the conservation of the living resources of 

the sea. Here the tendency was towards making coastal states 

responsible for controlling fisheries zones contiguous to 

their coasts and for applying conservation regulations con­

sistent with the technical and scientific principles adopted 

by the Conference. The final report of the Rome Corf erence 

was submitted to the International Law Commission, whioh 

adopted it, in an amended form, at its seventh session in 

1955. By this stage the suggestion of a United Nations organ 

with legislative powers :l:n fishery regulation bad been dropped 

and replaoed by tbat of oompulsory arbitration in case of 

dispute. In oonjunction with this development express recog­

nition was given to the "special interest" of the coastal 

state in maintaining the productivity of the fisheries off 

its coast. 

At the seventh session two articles were adopted to 

protect the "special interests" of ooastal states. The 

first stipulated tbat a coastal state having a special 

interest in the maintenance of the productivity· of the 

living resources in~any area of the higb seas contiguous 
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to its coast should be entitled to take part on an equal 

footing in any system of researeh and regulation in that 

area, even though its nationals do not carry on fishing 

there. The second art:kie held that such a state might 

adopt unilaterally whatever measures of conservation were 

appropriate in the area where this interest existed, pro­

vided that negotiations with the other states concerned 

had not led to an agreement within a reasonable period of 

time. There was also provision for compulsory arbitration 

in the event of differences of opinion between the states 

concerned. At both the seventh and e ighth sessions the 

insertion of a eompulsory arbitration ~lause was 6pposed 

by some members of the Commission on the ground that the 

proper funetion of the Commission was to codify the law, 

not to impose procedures for safeguarding the rules of 

fishery regulation, but the majority took the view that 

effective safeguards were neoessary for the settlement of 

disputes hf an impartial authority, within the legal frame­

work that the Commission was oharged wi th designing. Although 

the 1953 proposal to establish a United Nationa&a.uthority 

with legislative powers was dropped, the majority expressed 

the opinion that suoh a body would be useful for the purpose 

of oonduoting teehnioal and s oientifio studies in fishery 

problems and of settling disputes of this oharaoter between 

states. On the whole, however, it seemed that the idea of 
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ad boo arbitral tribunals was more praotioal in present 

circumstances than tbat of a centralised judicial authority. 

In the final draft Articles, as submitted at Geneva, 

the expression "conservation of the living re sources of 

the high seas" was defined as "lhe aggregate of the measures 

rendering possible the opttmum sustainable yield from those 

resources so as to seoure a maximum supply of food and 

other marine products" (Ar'bicle 50). This definition was 

based on the wording adopted by the Rome Conference in 

19551 and the Commission also accepted the view oontained 

in the Rome Report that "the immediate aim of conservation 

of living marine resouroes is to conduot fishing activities 

so as to inorea .. , or at least to maintain, the average 

sustainable yield of products in desirable form". The 

International Commission for the Nortbwest Atlantic Fisheries 

bas also stated that its primary purpose is not merely the 

conservation oî stocks, but their development to the maxi-
e mum lev•l of productivity. The faot that this Article has 

been accepted, expressly or taoitly, by the Governments, 

suggests that it bas a good chance of being established in 

law as the basic theoretioal principle of fishery conser­

vation. If so, it will become the chief consideration in 

the minds of the judges or arbitrators who are entrusted 

with the interpretation of the oodified law of the sea. 
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The prescription of these soientifio criteria to be 

used in the judioial prooess, if a oompulsory arbitral 

procedure is established, would be a great viotory in the 

cause of the soientifio regulation of fisheries, but the 

viotory would be one of form rather than substance unless 

the distinction between exclusive and non-exclusive rights 

of fishery jurisdiction is made olear. Ioeland2 bas in­

sisted upon a fundamenti distinction between the problem 

of conservation of stocks, on the one band, and the situation 

where, despite the adoption of conservation measures, the 

maximum sustainable yield is insuffioient to satisfy the 

needs of all states interested in the fishery. Iceland 

uses this distinction and the argument of the coastal 

sta te 1 s "special right" to jus tify an extension of juris­

dietion in order to exolude non-nationals from fishing in 

these ooastal regions. This is an extreme viewpoint, but 

in light of the tremendous importance of loeland's fisheries 

to her economy it oan hardly be said to be unjust. Because 

of the social and economie hardships that oould fall on the 

I celandio fi shing commun! tie s even though the maximum le ve.l 

of produotivity bad been reaehed, Ioeland might be <D n­

sidered as a special case, where the~onomio considerations 

are so weighty as to provide an exception to the normal rule 

of fishery jurisdiotion. This would be tantamount to 



285. 

tntroducing the concept of equity in the judicial procesa, 

an element of flexibility in the otherwise strict rule 

of law. An advantage of this would be that the privileged 

statua accorded to a coastal state in respect of extra­

territorial jurisdiotion by virtue of exoeptional economie 

conditions no uld be withdrawn if those conditions oeased 

to exist. We have seen that the theoretioal validity 

of exoeptional economie considerations weighed in the 

minds of the judges in the Anglo-Norwegian Fisheries Case. 

The International Law Commission too was aware of the 

oogenoy of these considerations, as a moral argument for 

exclus! ve rights of fishing out aide the normal 11m1 ts of 

territorial jurisdiotion, but, while drawing attention. 

to the problem, it refraiœd from maki:ng any definite 

recommandations. 

In Article 51 it was reoognized that where the nat.ionals 

of only one state are engaged in fishing in a partioular 

area that state is responsible for adopting measures to 

regulate those fishing aotivitiea, even though they take 

place in waters adjacent to the coasts of other states. 

The adjacent ooastal- state would, however, be entitled, 

under Article 54, to take part on an equal footing in any 

system of researoh and regulation, even though its nationals 

do not carry on fishing there. Article 51 serves to emphasize 
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the responsibilities of interested states in the conser­

vation of fishstocks; the duty of conservation is owed 

not to any state but really to the fisbery itself, or 

rather to the mouths it will help to feed. This would 

seem to lie close to the argument that higb seas fisheries 

are res communes, as contended originally by the Roman 

civilians. 

. 
The real practical difficulties arise, of course, 

where two or more states are engaged, or interested in 

engaging, in fishing in the same waters. 

"Article 52: 1. 
. ~ 

Ir the nationals or two or more 
. 

States are engaged in fishing thé same stook or 

atooks or fish or other marine re sources· in any 

area of the higp seas, these States shall, at the 

request of any of them, enter into negotiations with 

a view to prescribing by agreement the necessary 

measures for the conservation of suoh resources. 

2. If the States concerned do not reach agreement 

within a reasonable period of time any of the parties 

may initiate the procedure contemplated by. Article 

57." 

This article migbt be interpreted as applying o~ 
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to cases where nationals of different states are exploiting 

the same stock of fish or marine resouree fn the seme 

area. It bas been eritieised by Canada for failing to 

take into account that it may be necessary, in order to 

p.rovide adequate conservation measures for that stock or 

resource, to inelude agreements with other states exploiting 

the same stock or resouree in other areas. 

The Commission suggests that in invoking the pro­

cedure mentioned in Article 52 the eriterion should be 

that a state is "regularly engaged in fishing" in the area. 

In the International Convention for the Northwest Atlantic 

Fisberies the criterion used for determining sub-area Panel 

representation is that of "current substantial exploitation" 

(Article IV, section 2); and in the International Convention 

for the Higb Seas Fisheries of the North Pacifie Ocean 

conservation measurea are applied equally "to all Parties 

engaged in substantial exploitation" of the stock (Article IV, 

section 1 (a)). For the sake of uniformity, therefore, 

a ebange in the wording of Article 52 to adopt the criterion 

of "substantial exploitation" might be an advantage. 

"Article 53: 1. If, subsequent to the adoption of 

the measures referred to in Articles 51 and 52, 

nationals of other States engase in fishing the 

same stock or stocks of fish or other marine 
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resourcâs in the same area, the conservation measures 

adopted shall be applicable to them. 

2. If these other States do not acoept the measures 

so adopted and if no agreement can be reached within 

a reasonable period of time, any of the interested 

parties may initiate the procedure contemplated by 

Article 57. Subject to paragraph 2 of Article 58, 

the measures adopted shall remain obligatory pending 

the arbitral decision." 

In its Commentary on this article tbe Commission has pro­

posed that the existing regulations should be applicable 

to newcomers "only if they engage in fishing on a scale 

which would substantially affect the stock, or stocks in 

question. "The employment of the "substantial fishing" 

criterion in this respect would seem to strengthen the 

argument for changing the wording of Article 52.· 

Before drafting this article the Commission gave 

consideration to the "principle of abstention", which had 

been proposed by severa! states at the Rome Conference. 

This proposai provided thats 

"(a) When states have created, built up, or restored 

productive resources through the expenditure 

of time, effort and money on resesreh and 
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• management, and through restraints on their 

own fishermen, and 

(b) The continuing and increasing productivity 

of these resources is the result of and depen­

dent on auch action by the partioipating states, 

and 

( c) Where the re-sources are being so fully utilized 

that an inorease in the amount of fishing 

would not reaut in any substantial increase in 

the sus tai na ble yie ld, then: 

(d) States not fishing the resources in recent years, 

except for the coastal State, shall _be required 

to abstain from fishing these stocks as long 

as these conditions are fulfilled." 3 

In view of the need to evaluate· soientific and economie 

criteria in applying auch a principle the Commission deoided 

not to make any definite propoaals in that regard, leaving 

it to the states themselves to make special agreements 

as to abstention. In the International Convention for the 

Higb Seas Fisheries of the North Pacifie Ocean, the principle 

ot abstention operates if a given stock (a) is being tully · 

utilized, (b} is under conservation regulations, and (c) is 

the subjeot of soientific investigation designed to discover 

whether the stock is being rully utilized and what donditions 
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are necessary for maintaining its maximum sustainable 

productivity. 4 

oanada5 has cri ticized Article 53 on the ground once 

again that it is limited in scope to particular areas of 

water, whereas it should be more concerned wi th the same 
1 

stocks of fish which may be :round ·i in different are as. 

"Article 54: 1. A coastal State has a special 

interest in the maintenance of the productivity of 

the living resources in any area of the high seas 

adjacent to its territorial sea. 

~. A coastal state is entitled to take part on an 

equal footing in any system of research and regula­

tion in that area, even thOUgh its nationals do not 

carry on fishing the re. 

3. If the States concerned ao not reach agreement 

within a reasonable period of time, any of the parties 

may initiate the procedure contemplated by Article 

57." 

"Article 55: 1. Having regard to tht' provisions of 

Paragraph l of Article 54, any coastal State may, 

with a view to the maintenance of the productivity 

of the living resources of the sea, adopt unilateral 

measures of conservation appropriate to any stock of 

fish or other marine resources in any area of the 
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high seas adjacent to its territorial sea, provided 

that negotiations to that effeot with other States 

concerned have not led to an agreement within a 

reasonable period of time. 

2. The measures which.the coastal State adopta 

under the previous paragraph &hall be valid as to 

other States only if the following re,uirements 

are fulfilled: 

(a) That acientific evidence shows that there is 

an urgent need tor meaaures of conservation; 

(b) That the measures adopted are based on appro­

priate scientific findings; 

( c) That su ch measures do not disoriminè.te·,.,against 

foreign fishermen. 

3 •. If' these measures are not aocepted by the other 

states conoerned, any of the parties may initiate 

the procedure contemplated by Article 57. subject 

to Paragraph 2 of Article 58, the measures adopted 

shall remain obligatory pending the arbitral decisi~." 

In commenting upon these two articles, the Indian 

Government.6 expresses views which may be re pre sentati ve 

of many under-dàveloped countries. "Although Article 54 

recognizes the faot that a coastal state bas a special 

interest in the maintenance of the productivity of the 
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living resources in any area of the High Sees adjacent 

to its coasts and the right of auch a State to take con­

servation measures under Article 55, the articles do not 

go far enough to protect under-developed areas with ex­

panding population and increasingly dependent for food 

on the living resources of the seas surrounding the coasts. 

The Government of India are of the view that a coastal 

State sbould bave the Ere-emptive right of adopting con­

servation measures for the purpose of protecting the living 

resources of the sea within a reasonable belt of the High 

Seas contiguous to it s coasts." Accordingly, in the Indian 

view, the coastal state should have a prior and unconditional 

right to adopt conservation measures or establisb conser­

vation zones in contiguous se as, wbetber or not i ts national& 

bave engaged in fishing in auch areas. Other states would 

not be deprived of the right to fish in tbese waters but 

when conservation regulations bad been established by 

the coastal state, ether states should be required to approach 

the latter for suitable agreement on the matter. This mean~ 

that India, in insisting upon a full logical working-out 

of the coastal state•s "special interest" rejects the 

whole basis of Articles 51 to 56. 

It seems to the writer that the coastal state's interest 
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should not be oonsidered so special as to exolude the 

need for first produoing clear scientific evidence that 

suoh conservation measures are neoessary and appropriate 

and that they do not discriminate against non-eoastal 

fishermen. Sinee the coastal state already bas prior 

rights of conservation under Articles 54 and 55, it shcu ld. 

not be allowed to escape the re~irements of proving its 

own bona fides. Moreover, under-developed countries need 

hardly fear that they are at a serious disadvantage through 

a laok of scientifie facilities, in view of the F.A.o.•s 
excellent record in helping to promote acientific research 

in under-developed regions of the world. The organisation 

of procedures envisaged in the draft Articles would surely 

do more, not less, to encourage further seientific co­

operation in the common welfare. 

The criticisms of Peru 7 are even more damaging. Not 

content witb rejecting t:œ principles outlined by these 

articles, it goes further and accuses the Commission of 

being influenoed by partial interests. "The stipulation 

that there must be an •urgent need' for the measures and 

the proviso that there must be prior negotiations with 

other states deprive the coastal state•s right to adopt 

measures of conservation of all practical value. Ir the 

problem is considered in terms of present political realities, 
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and not in purely theoretical terms, these conditions will 

make it impossible for a small State to adopt successfully 

any necessary conservation measures if these are capable 

of affecting the commercial interests of a great Power. 

The provisions proposed by the Commission are of little 

present or practical value to the coastal states~ they 

seem to be inspired by the intere sts of the fishing enter­

prises and to ref'lect the now very dubious notion of the. 

inexhaustibility of the sea•s resouroes ••• Once the 

ooastal state 1 s interest, whioh coincides with mankind•s, 

is recognized, the acknowledged prinoiple should be inoor­

porated in regulations in suoh a way that the coastal State 

bas the power under certain conditions to adopt unilateral 

conservation measures in the high seas oontiguous to its 

coast al waters." 

Norway,a on the other band, believes that the conditions 

specified in Article 55 Paragraph 2 are inadequate and 

empbasizes that if conservation measures are to be binding 

upon states other than those whioh establisheri them, "they 

must satisfy conditions whioh must be defined preoisely 

in order to leave no more room tban absolutely neoessary 

for discretion''. At the Rome Conference it was shown that 

often very extensive (and costly) investigations are neoessary 

in order to determine the neèd for conservation measures 
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and even then the conclusions may be lesa than certain. 

Tf the economie needs of the ooastal state are to be ad­

mitted as an important juridieal factor, then account 

must be taken also of the "technical and economie conditions 

of the fi sbing industries" of the o ther states interested 

in the fishery. 

sweden,9 while prepared to endorse the prinoiples 

of conservation oontained in Articles 51 to 53, objecta 

to Article 55 on the traditionalist ground that the right 

to engage in fishing in free waters outside the limita 

of the territorial sea "is enjoyed on a footing of equality 

by the nationals of all States." Furthermore, from the 

conservation point of view Article 55 is unneoessary, 

sinoe thè provisions of Articles 51 to 53 are adequate 

in themselves, and 1t the ooastal state has "a special 

interest in the conservation of the living resourees of 

an area adjacent to its territorial sea, the provisions 

set forth in Article 56 seem to provide the neoessary 

safeguards and to render Article 54 superfluous." 

In critieizing Article 55 Britainl0 points to the 

great diffioulties of enforcing unilateral conservation 

measures by the eoastal state on the high seas oontiguous 

to its coast. "The questions arise, by whom should the 
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measurea be supervised, and whether the other states 

affeoted would be expected or required to enforce ~gainst 

their own nationals the unilateral measures of the initiating 

state from whioh they might dissent, and over which they 

might be intending to go to arbitration. Alternatively, 

it may be asked whether it is intended that the State 

introduoing the unilateral measures should be entitled to 

enforde them against vessels of other flags on the high 

seas. Her Majesty•s Government would observe that agree­

ment on the collective or international enforoement of 

fishery conservation ~easures bas so far been slow in 

forthcoming and that the possibilities for the unilateral 

enforcement of controversial measures would not appear 

promising •" 

"Articl.e 56: 1. Any State which, even if its nationale 

are not engaged in fishing in an area of the high 

seas not adjaoent to its coast, has a special interest 

in the oonservatim of the living resouroes in that 

area, may request the State wbose nationals are 

engaged in fishing there to take the neoessary 

measures of conservatim. 

2. If no agreement is reached wi thin a reasonable 

period, auch State may initiate the procedure contem­

plated by Artiele 57." 
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The type of "special ~nterest" referred to in Paragraph 

1 might exist in a case where the exhaustion of the resourees 

in the ares of the high seas described woul1 affect the 

resulta of fishing in another ares where the nationals 

of the State conoerned do engage in fishing. For example, 

Canada and the United States do not fish salmon in the 

Northwest Pacifie, and under the North Pacifie Convention 

(Annex I) Japan agrees to abstain from fishing salmon off 

the ooasts of these two countries. But all those oountries 

are aotively engaged in scientific investigations to deter­

mine the origin of the salmon stocks intermingling in the 

North Pacifie; and it may yet be proved, even over such a 

vast ar~a of waters, that the exploitation of the Northwest 

Pacifie salmon fisheries by the Japanese (and Russians) 

may have a direct effeot on the conservation of the North 

American Pacifie salmon fisheries by the United States and 

Canada, and vice versa. The existence of such maohinery 

for measuring the degree of "special interest" in other 

fisheries in this case is no doubt mainly due to the faot 

tbat the interests involved are mutual, but often it may 

be found that the influence of one fishery on another is 

wholly one-sided and wholly prejudicial, so that an inter­

national agreement may be more diffioult to establish and 

to enforce. Article 56 seems, therefore, to be a neoessary 
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safeguard to meet auch eventualities. 

"Article 57: 1. Any dis agreement ar ising be tween 

States under Articles 52, 53, 54, 55 and 56 shall, 

at the request of any of the parties, be submitted 

for settlement to an arbitral commission of seven 

members, unless the parties agree to seek a solution 

by another method of peaceful settlement." 

Two members of the tribunal would be appointed by 

each of the parties, only one being a national of the state 

or states on any one aide. The remaining three members, 

including the chairman, would be appointed by mutual agree­

ment between the parties, or failing that, by the nomina­

tion of the Secretary-General of the United Nations, after . 
consultation with the President of the lnternational court 

of Justice and the Director-General of the Food and Agri-

culture Organisation. This procedure would leave the parties 

free to seek their own method of settlement first, by medi­

ation, conciliation, judicial settlement, or any other 

peaceful means. For example the parties may choose to 

submit the dispute to the I.C.J. or by virtue of treaty 

obligations to an ad ~ court of arbitration of their 

own creation. Only in the last resort, where the parties 

disagree on the metbod for settling a dispute, does the 

Article provide for arbitration, but *he parties would 
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still be free to make their own partioular arrangements. 

The oompulsory aspect would thus be reduoed to a minimum, 

inasmuch a• one of the parties could be forced into arbl­

tration by the otber only if all other means failed, but 
n 

the decision of the arbitral commission would be fillal 

and binding on both parties. 

"Article 58: 1. The arbitral commission shall, in 

the case of measures Unilaterally adopted by coastal 

states appll the criteria listed in Paragraph 2 of 

Article 55. In other cases it shall apply those 

criteria according to the circumstances of eaoh 

case. 

2. The arbitral commission may decide that pending 

its award the measures in dispute shall not be applied." 

The commission believes that the arbitral commission 

should be given a measure of discretion in regard to the 

criteria to be applied in each case, but suggests tbat 

consideration should be given to certain guiding principles; 

for example, the need for and extent rL conservation measures 

should be pro~ed by soientifio findings; no measures should 

be taken whioh would discriminate against nationals of 

non-coastal states; conservation measures must be appro-

priate to the needs of the fisbery and also economically 

feasible in the existing oiroumstances. 
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"Article 59: The decisions of the arbitral comndssion 

shall be binding on the States oonoerned. If the 

decision is aooompanied by any reoommendations they 

shall receive the greatest pœ sible consideration." 

Since the arbitral decisions are binding only on the 

parties and not er ga omne s, a newcomer to an are a of fishing 

whioh bas been the subject of an award under this article, 

may initiate new proceedings under Paragraph 2 of Article 

53. The parties would net be bou nd by any new regulations 

reoommended by the arbitral commission, but it is to be 

hoped that they would in certain oiroumstances find it 

possible to accept auch regulations in advanoe, along the 

lines of the Fur Seal Arbitration of 1892 between the 

United States and Britain. 

Few states and jurists today concerned with the prob­

lems of fishery regulation would deny the need for compulsory 

arbitration. Many would claim that it is an inadequate 

procedure on acoount of the time required to effeot auch 

a settlement, and sorne may fear that their own allegedly 

inalienable rights might suffer neglect in the judicial 

desire for a peaceful compromise; but surely none will 

assert that as a procedure for settling international 

fishery disputes oompulsory arbitration is too drastic 
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or before its time. If the principle of compulsory 

arbitration becomes established in maritime law, it will 

owe a good deal ta the Anglo-American juridical influence, 

for in practice over the last hundred years, Britain, 

Canada, and the United States have frequently resorted ta 

arbitration as a method of settling bilateral maritime 

disputes. In a document prepared by the United Nations .. 

Secretariat for the Geneva conference on the Law of the 

Sea,l1 54 international ~djudications and arbitrations are 

cited which relate ta sorne aspect of maritime law. Of theae 

cases, the United States appeared as one of the parties in 

no less than 43, and Britain, often on behalf'of canadien 

interests, in 32. In some respects the position of the 

United States is the more surprising for most of the 

decisions affecting tbat country were given before 1930; 

in an age wben its contribution ta maritime activities 

was disproportionately modest. But in the first three 

decades of the present century arbitration treaties and 

conventions became one of the favourite methoda of con­

solidating American foreign policy. In "Realities of 

American Foreign Polioy", Mr. George F. Kennan relates 

that: "As a result of this misplaced emphasis the United 

States Government, during the period from the turn of the 

century ta the 1930•s, signed and ratified a total of 

ninety-seven international agreements dealing with arbitration 
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or conciliation, and negotiated a number of others whioh, 

for one reason or another, never took place. or the 

ninety-seven, seven were multilateral ones; the remainder, 

bilateral." Perhaps it is ironie that this "misplaoed 

emphasis", whioh bas been oritioized ·as politioally in­

genuous in the past, may yet prove to be the historioal 

ancestor of a quite ingenious solution to one of the 

hardest political problems of the futurel 

It bas been no part of the writer 1s intention to 

prediot the exact outcome of the Geneva Conference, but 

the foregoing analysis of the extraordinarily complicated 

problems involved bas probably ~oved that the I.L.C.'s 

draft articles represent the beat possible middle course 

that could be taken and therefore the likeliest possible 

ba sis for a lasting settlement, if suoh is possible. · I t 
/ 

must be remembered, however, that from the fishery point 

of view the new code of the sea would not be operating in 

a vacuum. Section C of this thesis was devoted mainly to 

an historioal analysis of the existing international fishery 

agreements in three different regions of the world, and 

it was seen that by far the most sucoessful models have 

been established around North American waters in the last 

thirty-odd years. There are, therefore, two strands of 

North Amerioan influence in the history of fishery regulation; 
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the first com~a.out of the old Anglo-American tradition 

of re sor ting to ar bi tration in bilateral maritime disputes, 

the second out of the charaoteristioally North Amerioan 

tradition of organizing institutional procedures by govern­

mental Conventions. 

North America and the North Sea do not have a monopoly 

between them of international agreements for fisbery con­

servation. As early as 1919 the International Commission 

fbr the dcientific Exploration of the Mediterraneen was 

established for investigation of the resouroes of that 

sea; since the last war its funotions have been narrowed 

and it now has partioular interest in the Mediterranean 

f+sheries. To help it in oo-ordinating its researoh the 

General Fisheries Counoil for the Mediterraneen was formed 

in 1952 und er the s ponsorship of the F .A .o. and this body 

was composed of the majority of Mediterraneen states. Its 

organization and wrpose were s1milar to tho se of the Indo­

Pao1fio Fisher1es counoil, whioh the F.A.o. had·set up in 

1949 for fishery researoh in the under-developed regions 

of the Far East. The fishing grounds of the Me di terranean 

and the Indo-Pacific had oertainly been exploited long 

before the begirining of reoorded history but they had never 

been organized as fisheries, in the modern sense, and scientific 
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data and statistios were oompletely laoking. On the other 

band, an entirely new and undeveloped tuna fishery was 

inaugurated in recent years in the tropical and sub-tropical 

waters of the mid-Eastern Pacifie, governed by the Inter­

Amerioan Tropical Tuna Convention of 1949 between Costa 

Rica and the United States. Panama joined in 1953. In the 

south Pacifie, the Permanent Commission on the Exploitation 

and Conservation of Maritime Resources of the South Pacifie 

was established in 1954 by Peru, Eouador and Chile, whose 

oommon interests and cla1ms we have noted elsewhere. This 

Commission 1 s terms of reference were very wide, involving 

the unification of fishing and whaling regulations of the 

three countries, the promotion of scientific investigations, 

the compilation of statistios and the exohange of information 

with other agencies, and the co-ordination of national con­

servation ~rogrammes. The Convention was oonoluded with 

the purpose of uniting national polioies, not only with 

regard to fishing, but also to whaling, mineral resouroea 

and defenoe requirements. 

In making its commenta to the International Law Com-, 
mission the Norwegian Government12 took the opportunity 

to observe that "~e proposed Articles appe ar to have been 

drafted primarily with a view to fishing. The special prob­

lems whioh arise in respect of whaling and seal-oatohing do 
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not seem to have been taken sufficiently into account. 

Being operated by a small number of catching units, whaling 

is amenable to other methods of conservation and control 

than those applied to fisheries." Mention bas already 

been made of the Fur Seal Agreements, but it should also 

be noted in passing that notable achievements have been 

made in the conservation of whal~ stocks, in the Antarctio 

especially. The principles of international regulation 

for the whale fisheries were first embodied in the provi­

sions of the International Agreement for the Regulation of 

Whaling signed in London on June 8, 1937, and Protocols to 

that Agreement were signed on June 24, 1938, ani November 

26, 1945. In December 1946 the International Convention 

for the Regulation of Whaling was signed by fifteen oountrie s -

Argentina, Australia, Brazil, Canada, Chile, Denmark, France, 

the Netberlands, New Zealand, Norway, Peru, the Union of 

Soviet Socialist Republios, the United Klngdom, of Great 

Britain, and Northern Ireland, the United States of 

America, and the Union of south Africa. In recent years 

Japan and panama subscribed to the Convention. Detailed 

prohibitions and regulations are set out in the Annex; 

amendments may be made from time to time, but subjeot to 

the approval of the Governments coneerned. In 1949 the 

International Whaling Commission came into force, under the 
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te~s of the Convention. Most of its work in the meantime 

is concerned with the co-ordination of research in collabora­

tion with the International Bureau for Whaling Statistics 

at Sandefjord in Norway. Like the Northwest Atlantic Con-

vention, the Whaling Convention provided (Article III 

Paragraph 6) that after two years the Contracting Govern­

ments would decide whether to bring the Commission within 

the framework or· the United Nations but so far no move in 

this direction has been proposed. 

Inland seas and fresh-water fisheries do not, strictly 

speaking, fall within the ambit or this thesis, but it will 

be round that many of the beat characteristics of inter·­

nations.l fishery agreements are featured in the convention 

on Great Lakes Fisheries signed by canada and the United 

States in September, 1954. 

These then are the principal tishery conventions and 

agreements. The best developed ones we have studied in 

some detail and, bearing in mind the present develoPments 

and likely changes in the law of the sea, we shall conolude 

by summarising the charaoteristios essential to international 

fishery con vent ions in the fu ture. 

1) The problems of conservation of stocks must rank 

as paramount in the establishment and operations of any 

Convention. Agreements limited to the erection of machinery 
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for settling particular disputes among fishermen of different 

nationalities and agreements to share the products of par­

ticular fisheries among states in pre-arranged proportions 

would be of little value in the long term unless linked 

with a mutual~ devised programme of conservation. The 

vital scientific requirements for the maintenance of stocks 

at the maximum sustainable level of productivity must remain 

the core and substance of all Conventions. The general 

types of conservation measures that oan be applied1 at the 

present stage of scientific knowledge, have been enumerated 

by the Rome Conference of 1955.13 They may be summarised 

as follows: 

a) Regulation of fishing intensity to maintain or 

increase the average sustainable catch, either 

directly by fixing the maximum annual catch, or 

indirectly by establishing olosed seasons or 

areas or by limiting fishing gear and anoillary 

equipment. 

b) Protection of sizes of fish to improve stocks, by 

(i) regulation of fishing gear to achieve a 

differentiai capture of specified sizes; 

(11) prohibition of landing of fish below a speci­

fied size, and requiring their return to the 

sea alive, if practicable; 
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(iii) prohibition of fishing in spawning areas or 

during spawning seasons; 

(iv) preservation and improvement of spawning 

groundà; 

{v) measures to differentia te harvesting of ,dif­

ferent sexes, in order to achieve desirable 

se x ratio. 

d) Measures to improve and increase marine resources by 

means of artifio!al propagation and transplantation. 

The type of conservation measures beat applied to a given 

species or area (in the high seas) cari only be determined 

by rigorous scientifio investigations. The most desirable 

V procedure would be for auch investigations to be undertaken 

by a joint research staff under the direct control of the 

Commission establiahed by a Convention, as in the case of 

the Halibut and Tuna conventions. In deciding what parti­

cular measures of conservation are required the Commission 

should have a wide latitude, in the mutual interests of all 

states participating in the Convention. 

2) Conventions should be open to all states interested 

in the f~sheries covered by 1ts terms of reference. In 

praotioe this would be interpreted to mean all states 

currently engaged in substantial exploitation of the resouroes, 
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plus all adjacent coastal states, as in the Northwest 

Atlantic Convention. Any restriction on the participation 

by all interested states in a Convention is bound to limit 

the effecti veness of conservation me asures taken under the 

Convention; and the more interested states admitted in the 

first instance the fewer difficulties will arise in the 

case of newcomers to the Convention and to the fishery. 

Adjacent coastal states should be entitled to participate 

on an equal footing with the others, even if its nationals 

do net engage in the substantial exploitation of the stocks 

covered by the Convention. Freedom of participation by all 

interested states should be written into any Convention, as 

in the case of the Inter-American Tropical Tuna Convention. 

3) The precise coverage of a Convention may be deter­

mined by reference either to a particular species or resource, 

or to a particular, defined geographical area. In some 

cases, one or more atocks of a marine species can be 

separately identified and suitably regulated (e.g. halibut, 

salmon, tuna, fur seal, whale); in other cases where this 

is not practicable, because of intermixing or interdepen­

dance of several species, a defined area must be included 

under the general jurisdiction of the Commission. The 

intermingling or inter-dependance will itself usually be 
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the subjeot of soientifio investigation {e.g. Northwest 

Atlantic Convention, North Pacifie Convention). In either 

event, the ooverage of a Convention should be exactly stated. 

Where similar and interdependant stocks exist in contiguous 

insbore and offshore waters, partioular oare sbould be taken 

to mark off the Convention's jurisdiotion (e.g. Northwest 

Atlantic convention). The ideal would be of course that 

both inshore and offshore fisheries be governed by the 

same Convention, event hough territorial waters are inolu ded, 

so that important fisheries may be treated as a unit for con-

servation purpose s. Where territorial waters as wall as 

high seas are oovered, the definition of rights of conser­

vation must be espeoially precise (e.g. Sookeye Salmon Con­

vention). 

4) When not all interested states bave partioipated in 

a Convention, particularly difficult problems are likely to 

arise between the Member states or commission on the one 

side, and newoomers or outsiders, on the other. The rights 

and duties of outside states will of course be determined 

by the law of the sea and not by the terms of the Convention, 

but the latter should be framed in suoh a way as to faeilitate 

negotiation and peaoetul settlement witbin the framework of 

the Convention, before having reoourse to oompulsory arbi­

tration. In some intensely fished areas, where the maximum 

sustainable leval of produotivity bas been reaohed and no 

net gain oan be made by the participation of a newoomer 
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to the fishery, it will appear that the principle of abstention 

must operate in the interests of the fishery. It is unlikely 

that this principle can be incorporated in the law of the 

sea, since the conditions upon which abstention is accept­

able will vary greatly from region to region. Some Conven­

tions, suoh as the North Pacifia Convention, have expressly 

aocepted the principle and practise it successfully, on 

specified conditions relating to particular areas and par­

tioular species. lf the Convention waters are divided into 

several areas or sub-areas, newoomers are more likely to be 

willing to participate in the Convention and abstain from 

fishing in some areas, provided they are perm.itted to fish, 

within reasonable limita, similar stocks in other areas Qr 

other stocks in the same area. 

5) The legal relationships existing between Member 

states inter ~' and between Member states and the Commission, 
' 

shoüld be set out as olearly as possible in the convention. 

In the general interest the Commission's authority should 

not be too severely restrioted, otherwise its effeotiveness 

will be reduced and the objectives of the Convention delayed. 

Disputes should be kept as muoh as possible within the juris-

diction of the Convention, assuming that internal maohinery 

has been oreated in order to settle auch disputes. This 

will be more feasible in the case of disputes of a scientific 
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and teohnieal nature, where it may be possible to refer auch 

matters to an independant and impartial body of scientists, 

none of whom is a national of any of the Member states 

(e.g. North Pacifie Convention). Where legal elements pre­

dominate in a dispute, reoourse will normally be bad to 

diplomatie ehannels of the states eoncerned or, failing that, 

to international judieial authorities. The ultimate sanc­

tion would lie in compulsory arbitration. The ~oblem of 

enforoement as between Member states would probably be beat 

solved by putting the powers of enforcement, in respect of 

fishery regulations, into the bands of the Commission's own 

staff, so that national prejudices may be reduoed to a mini-

mum. In view of the ooastal.state's special or prior in­

terest in the high seas contiguous to its territorf, it may 

be neoessary to reeognize a special or prior right of enforce­

ment on the part of that state. Abuse d this right would be 

lesa likely where the nationals of the coastal state did not 

engage in fishing in these areas, but it might equally well 

be that other interests than those of the fishery would 

unduly influence the coastal state, which would be at odds 

with the purposes of the Convention. The problem of enforce­

ment, beea~se of its juridical and extra-juridical implications, 

will always be one that requires an empirioal approacb, and 

settlement can only be reached by the consensus of all interested 

states. 
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