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ABSTRACT 

In the last t'ive years, textiles and apparel have represented the largest source 
of growth of U.S. imports from countries covered by the Caribbean Basin Initiative. 
The economic importance of this sector to the Caribbean countries gave rise to this 
st ully which lIiscusses the international regulation of textile and apparel trade and the 
possible effects of the Uruguay Round of Multilateral Trade Negotiations and the 
North American Free Trade Agreement on the Cadbbean textile and apparel 
industry. This annlysis takes into account not only the legal mechanisms developed 
to control trade in this sector, but also the underlining powers that have allowed the 
shaping of the curœnt textile and apparel arder. Special emphasis is placed on V.S. 
talde policies toward the Caribbean Region which have played a significant raie in 
the present development of the Caribbean apparel industry . 
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RESUME 

Pendant les cinq dernières années, les tissus et les vêtements ont constitué la 
plus importante source de croissance des importations américaines provenant de pays 
couverts par le "Caribbean Basin Initiative". L'importance économique de cc secteur 
pour les pays des Caraibes a donné lieu à cette étude qui traite de la réglementation 
internationale du commerce des tissus et des vêtements ainsi que ues effets éventuels 
des négociations commerciales multilatérales de l'Uruguay Round et de \' Accord de 
libre échange nord-américain sur l'industrie des tissus et des vêtements dans les pays 
des Caraibes. Cette analyse prend en considération non seulement les mécilni~mcs 
légaux développées pour contrôler le commerce de ces produits mais aussi les forces 
sous-jacentes qui ont permis l'établissement de l'ordre actuel dans ce sectcur. Lcs 
politiques commerciales américaines face à la région des Cara'ibes qui 011t joué lin 

rôle important dans le développement actuel de l'industrie des vêtements ues 
Caralbes, se verront accorder une attention particulière . 
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INTRODlJCTION 

Trade m appareI and textiles is one 01 thl.' mon: plOtecteù ~el't')r~ at the 

international level. The early protectlonist telldenl."le~ \Il lI1du~tI \ali/,l.'lI l'Ollntlll'~ 

required the establishment of an internatIonal textile tmlle reglllll' thilt, ll~ ail 

exemption to the General Agreement on TanUs and Tmdl.', rouit! Icgally 11I~tlly thl.' 

u~~ of quantitative restrictions on a discriminatOlY basis. 

Over time, the internatIOnal regulation ot textiles ami appard ha~ hn'oll1l' 

increasingly tightened, thus impeding or de1aymg the Ilatlll al t:mergl.'lll'l' 01 thl' 

industry in developing countnes. 

Particularly, the apparel sect or, in whlch dcvdoplIlg COlllltlll'S have a 

comparative advantage, is an Important source for the eCOIlOllllC growth ami Illi ther 

development ot the Third World. Liberalization of textIle ami appll/ d tradc, togl'thl'r 

with agncultural tru(.Ie, may represent a unique opportul11ty lor dcvl.'l0plIIg countrics 

to participate more fully in the international trading ~ystem. 

The configuration of the textile industry in devdoplilg COUl1tJ ICS IS Ilot 

homogeneous. While sorne efficient suppliers such as Hong Kong, Taiwan, Koreil 

and China have Jeveloped a vertically integrated textile IIldulItry, ulhers, SUl:h all the 

Caribbean and Central American nations, have hcen hélllically ~iles lor 011 shore 

apparel production. 

This paper analyses specifically the textile and al'parel tndulItry 01 the 

countries under the U.S. Caribbean Basin Initiative, malnly, the coulltne~ 01 the 

Caribhean Sea and Central America (Caribhean countriell), and its relatHlIlllhip with 

the international textilt; trade regirne. 

Apparel is at present the large~t source of growth 01 U.S. IInports lrom 

CBERA countries. Therefore, its study is imperallve in the formulation 01 auy future 

strategy of regional development. Although our ~tudy b I()cu~ed on the currcnt 

regulation of textile and app?rel trade in the Carihhean Ba~Jn, and the p()~~ihle 
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implications the liherallzation of this sector cou Id have for the region, reference is 

made to the importance of this industry as a mechanism for promoting development 

in the Carihhean Region on a sustained basis. 

The t'irst chapter studies the international regulation of textile and apparel 

trade trom an historical and legal point of view. The evolution of the "Arrangement 

Regarding International Trade in Textiles" (Multifiber Arrangement) is analyzed 

takmg into account the political forces in industrialized countries that have 

determined the current legal structure of trade in textiles. A legal study of the main 

provisions ot the Multifiber Arrangement is also included together with a general 

comparison ot the principles that govern trade under the GATT and those that rule 

textile and apparel trade. Finally, the effects that the Multifiber Arrangement have 

generated at the internationallevel, particularly in the development of the textile and 

apparel sector, are Lnumeratt!d and analyzed. 

The U.S. trade policies with respect to the Caribbean Region are studied in 

the second chapter. The United States is at present the biggest market for Latin 

Amertca and the Caribbean, and as such, its trade policies toward the region are of 

extreme importance for the growth of their economies. ln this chapter, we study the 

Carihhean Basin Initiative and the U.S. offshore assembly provisions, that is, 

suhheading 9H02.00.80 of the Harmonized Tariff Schedule of the United States. The 

developmcnt of the Caribbean textile and apparel industry is analyzed taking into 

account the policies implemented by the United States in the Caribbean Basin and 

the U.S. underlying interests in the Region. 

Finally, the last chapter studies the present tendencies of textile and apparel 

trade lihcralization and the possible effects of such strategies on the Caribbean textile 

industry. Special emphasis is made on the Uruguay Round of Multilateral Trade 

Negotiations, and its attempt at "phasing-out" the Multifiber Arrangement. The 

regulation of textile trade under the North American Free Trade Agreement is also 

included, taking into account its significance for the Caribbean Basin . 
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CHAPTER 1: THE MULTIFIBER ARRANGEMENT 

SECTION 1: General Overview 

A. Early Development of International Textile Trade 

The textile sector has usually played a crucial mIe in the carly inùustnalmllilln 

process of developed countries. Britain, the United States, France, and Germany, 

among others, showed strong comparative advantage in textile and apparel in the 

early stages of mdustrialization.' 

At present, the textile and clothing industries are still a very important seclor 

in the eeonomies of developed countries. The induslrialtzcd cou nt ries have 

developed protectionist policies towards this sector due to its political and econornic 

significanee in the national eeonomies2• Indeed, any incursion of low-cost textiles 

and apparel imports has generally generated the opposition t'rom the national 

industry, and the governments have usually answered positively to its pleas". The 

trade poliey in clothing and textiles in the last century has heen charactcrized hy an 

"above-average level of government intervention,,4. 

1 Dilip K. Das, "Dismanlling the Multifibre Arrangcmcnt" (19X9) 19 Journal ni World Tradc Law 
67 at 68-69. 

2 "Clothing industrics arc ortcn a vcry largc part of an ct:Onomy, cmploying Many pcoplc; and 
thc!lc arc oftcn distributcd among a wide vanety of location!., whlch add!. to thcn pnlJliCétl 
Importance". John H. Jack!!on, The World TrlIding System (Ma!!!.achu!.cll!.: Thc Ma!.!.achu!.cll!. 
Institutc of Tcchnology, 1989) at 182. 

3 "In thc latc 1940!l (in the United Statcs], thc induMnc!! rcquc!.ung imporl protcclion tcndcd tn 
bc rclativcly !lmall and not vcry innucntial politically. Howcvcr, by thc mld 195(1!. the pohucally 
powerful cotton textilc, coal and dorncstic petroleum indu!.tnc!., who!.c cmploycc!. tcndcd to votc 
Democratie, wcrc 3!.king for protcction. In 1955, the Ei!!cnhowcr adminilltration, all part of illl cffortll 
to obtain the support of the Dcmocrat!l for il!! hbcralization cffom, prc!.!.urcd thc Japancl'lc into 
voluntarily rC!ltricting theircxports ofcotlon tcxtilc!l to thc Unitcd StatclI". Robcrt E. Baldwin, Tmde 
Policy in a Changmg World Economy (Chicago: The Univcr!)IlY of Chicago Prc!.!I, 19X8) at 26 . 

4 GATT, Textiles and Clothing ln tlle World Economy (Gcncva: GATT, 19X4) quotcd by JackMm, 
:,upra note 2 at 181. 
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The problem of protectionism in textiles an~ apparel trade is not new1• 

Indccù, as carly as 1936 Japanese textile exports to the United States were limited 

through a voluntary export restraint6 agreement. This was the first significant use 

of voluntary cxport restraints as a mechanism of solving trade disputes. Negotiations 

bctwcen U.S. and Japanese producers began due to the massive influx of Japanese 

cotton textiles. Japanese cotton textiles imports in the U.S. grew from 1.22 million 

square yards in 1929 to 7.29 million square yards in 1936. For 1937 it was projected 

to reach 150 million square yards. By the 1936 agreement deliveries were limited to 

l55 million square yards in 1937 and to 100 million square yards in 1938. The 

arrangement was renewed for two more years in 1938, establishing a limit of 100 

million square yards yearly7. 

Japanese cotton capacity was, however, seriously damaged in World War II. 

As the cotton textile industry had been the basis of Japanese industrialization, its 

recovery became the immediate aim of the Government8. Moreover, the U.S. 

5 " ... In 1936 Japanese export cotton textiles wcre subject to quantitative restrictions in 40 out 
ni \06 expnrt~ markets". Horst Gunter Krcnzler, "The Multifibre Arrangements as a Special Regime 
limier GAIT', ln Meinhord Hilf, Francis G. Jacobs, Ernst-Ulrich Petersmann, cds., The European 
Commullil)' antJ GATT, Vol. 4 (Deventer: Kluwer, 1986) at 143. 

(1 "Vnluntary export re~traint is a form of trade restnction distinguished by the fact that the 
exporting country control!> the limitation on trade. Such action is termed 'voluntary' in the sen!le that 
the exporting country formally impo!le!l it unilaterally and could technically modify or eliminate il. 
ln realilY, howcver, 'voluntary' export rcstraint is a response to pressures from an importing country 
that typlcally threatens unilateral import restrictions âgainst the exporter." Kent Jones, "Voluntary 
Export Re~traint: Poliucal Economy, History and the Role of the GAïf" (1989) 23:3 Journal of 
World Trade Law 125. John H. Jackson, World Trade and the Law of GATT (Indeanapolis: the 
BOBBS-MERRILL COMPANY, INC., 1969) at 572. 

7 "Japan negotiated similar agreements with Burma, lndia, Australia and the United Kingdom 
during the 1930~. The arrangements reportcdly involvcd the quid pro quo of tariff rcduction, plcdges 
nut 10 rai~c tanffs, and in sorne cases rcciprocal barter agreements. In the case of India, for example, 
the Japunc~c ex port hmit was depcndent on levels of Japancse purchascs of Indian goods". Jones ibid. 
Ht 129. 

x 1. M. Dc!>tlcr, Haruhiro Fukui & Hideo Sato, The Textile Wrangle: Conflict in Japanese
American relatIOns, 1969-1971 (London: Cornell University Press, 1979) at 29. "Japan is perhaps the 
b~t-known exumple of the use of government policies to improvc international competitiveness. 
During the 1950s and 1960s the Japancse government guidcd the country's industrial expansion by 
provlding tax inccntlvC!l and invcstment funds to favoured industries". Baldwin, supra note 3 al 212. 
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postwar policy was also directed to Japan's economÎc rcsurgenœ. Not llnly dld the 

U .S. provide advanced technology, financial he1p, alld a market for Japancse cxports, 

but it also pressed for Japan's entry into the GATT. Japanese ecnllomÎc sm:ccss was 

seen by U .S. leaders as a must if her democracy and alignment were to he 

maintained9
• 

Although the U.S. pressed for non-discriminatory treatment of Japancsc gonds 

in the international arena, bath countries justified the establishment of restrictions on 

Japanese imports. Special restrictive agreements were then placed in thosc arcas 

where Japanese imports "aroused political reactions strong enough to thrcaten hnth 

the larger V.S. free-trade policy and amicable U.S.-Japanese alliance"I". 

The Japanese economic rehabilitation was soon successful 11 , and a new trcnd 

of discrimination against Japanese goods was initiated. In 1955 President Eisenhower 

pressured the Japanese into voluntarily restricting their exports of cotton textiles tn 

the United States, and in 1957 a five-year voluntary restramt agreement was 

negotiated 12. 

Thus, the postwar period was characterized by very restrictive trade regimes 

affecting textiles. This trade area remained untouched by the trade libcralization 

9 Desller, Fukui & Salo, ibid. at 24-29. 

10 Ibid al 25. 

Il "By 1950 the value of Japan's cotton textile export!l had recovered to excced the 1934-36 
average. By 1955 thcse exports had nol only grown further worldwide hut had al!\o pcnetratcd the 
American market in dramatic fashion". Ibid at 29. 

12 Pamela A. Bannon, "Trad·~ Relief: A Benefit or Burden for the Textile and Apparel 
Industries?" (1987) 19 New York University Journal of International Law and Politic. ... 70) al 7()6. 
"The 1957 agreement was f,reccdent·lIeuing not only in the fact of il!! conclu!lion but alM) in the form 
of the restrictions it imposcd. Il wall comprehensive in thal il combine!l an overall quantitative hmit 
on Japanese coUon textile exports.-235 million !lquare yard!l--with limil!l on narrower group" of 
produCllt and categone!l wilhin groups. For cxample, 113 million square yard!\ of coUon c10th were 
permiucd, within which therc wa& a &ublimil of 2.5 million for velvetecn&." DC!ltlcr, Fukui & Sato, 
ibuJ. al 30. 
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procc~~ Icadeù by GAIT\1. 

The developeù countries experienceù an extraordinary growth of manufactured 

imports in the 1950s. Japanese exports alone increased over 600 percent from 1949 

to ) 959 14
• The major concern of the developed countries was the low-wage factor 

rctlecteù in the Japanese low-export pricing15• Thus, a different treatment between 

imports coming from inùustrialized countries and those coming from Japan was 

justiheù in the low labour costs of the latter. 

Discnmination through quantitative import restrictions was the common policy 

followeù against Japanese goods l6
• This tenùency was not stopped by Japan's 

accession to the GATT, in 1955, sinee sorne countries continued to require voluntary 

restraints tn its ex ports 17. 

ln the late 1950s, sorne developing countries such as Egypt, Hong Kong, India, 

1:\ GATT, Textiles and Clothing ln the World Economy (Gcncva: GATT, 1984) quotcd by Jackson, 
supra note 2 at 181. 

14 "The~e exports were conccntrated in a narrow range of standard-technology, labour-intensive, 
manufacturcd good!l. such as textiles and ctolhing, footwear, tableware, plywood and, later, optical 
gonds and certain clcctronic products". Frank Stone, Canada, The GA TT and the International Trade 
System (Montreal: The In~titute for Research and Public Policy, 1984) at 99. See also Kenneth W. 
Dam, TII(' GA TT: Law and InternattOnal Econonllc Organization (Chicago: The University of Chicago 
Pre!l~, 1970) at 228. 

15 Stone, Ibid. note 14 al 99. "The view of Japan as a lhreat in world trade--a country that 
exploÎled cheap labour and undcrcul ils compelilors--had decp hislorical roots. Nonetheless, il was 
nol a rnHJor influence on senior U.S. officiais unlll the 1960s brought (1) a reversaI of the U.S.
Japanesc lrade balance, with Japanese exporls suddenly excecding imports; (2) a remarkable change 
\0 the commodity compo~ilion of Japan~c exports to the United States, with the rapid expansion of 
sale~ nI' high-qualily. technologically sophislicated industrial products; (3) a crisis in the overall U.S. 
trade and pnyments balance; and (4) an acceleration of Japan's remarkable postwar economic growth 
tu the point where Japan became number two capitalist economic power". Destler, Fukui & Sato, 
supra note 8 al 26-27. 

16 The U. S., many Western European couRt ries, Britain and Australia, among others, gave 
dlscrinllnatury treatment to Japanese export!t during the 1950s. Stone, ibid. at 100. 

17 "When Jnpan entered GATI in 1955, a number of GATI members from Europe invoked 
GATI Article XXXV, which allows a rnember to refuse 10 enter into GATI commitments with a new 
membcr". Robert Hudcc, The GATT Legal System and World Trade Dlplomacy (New York: Praeger 
Publi!thcrs, 1975) al 212. 
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Portugal, South Korea and Spain tg became signiticant exporters of manufactured 

goods, particularly cotton textiles. However, the precedents already estahlished in 

relation with Japanese goods gave rise to similar restrictive controls against thcir 

exports l9
• 

The retention of quantitative restrictions on textiles and apparcl in a world 

proclaiming trade liberalization required, therefore, legal justiticatlon. Thus,1I1 195.() 

the problem was placed in the GATT agenda as "the question of avoidance of market 

disruption". A working party was then established to study the prohlcm and 

concluded that the avoidance of market disruption was an appropriatt:: safeguard, 

within the GATT system, to prote et the legitimate interests nt importing cOllntries20• 

The working party's argument did not focus on any speclfic reprehensihlc 

operation in the developing countries. It simply rcsorted to the bhour comparative 

advantage of developing countries21 and considered it as the cause of disrllption in 

industrialized countries. 

Subsequently, the Contracting Parties adopted the definition of Imlfket 

disruption22 in a decision that gave it international recognition2
", Th{!y also 

established the existence of a Permanent Workmg Party on Avoidanœ of Market 

18 "Hong Kong became lhe largesl new !.ourcc of Amcrican Impurt!!, evillcnccd hy a ri!!c in Il!! 
share of the V.S. market from 13.8% in 1958 to 27.5'if) in 1960". Bannon, supra nolc 12 at 706. Sec 
also Slone, supra nOie 14 at 102. 

19 "By the late 1950s, a number of inlluslnahlcd countnc!., mduding Canada, had concluded 
bilateral arrangements involving export ref.trainl!l on vanouf. prolluct!! with !!evcral A.,l3n cxporter!!, 
such as Hong Kong, India and South Korea". Stone, Ibid. 

20 Dam, supra note 14 at 299. 

21 " ... the GATT report [GATT Textile!. and CIOlhing in the World Economy (Gencva: GA"n 
1984») notes that [the argument WhlCh suMaID~ that developmg countnef. have a f;omparatlve 
advantage when referring to clothing and lextilef.) only holllf. good a~ long a!! the production n/textile!! 
is dependent upon abundanl Iow-skilled labour. The incrca!lcd leveb of automation ID the textile 
industry have possibly movcd the comparative advantage back tn induf.tnalil.ed, lIevelopell countricf.". 
Jackson, supra note 2 at 365. 

22 See Chapter I, Section Il (A), below . 

23 GATT C.P. Dcc. (19 Nov 1960). 19th !.lJpp. B.I.S.D. (1960) al 26·2K 



i • 

1 

• 

8 

Disruption. Neverthele~s, this working party apparently never functioned, and the 

ùevelopeù countries adùresseù the dramatic increast! of cotton textile imparts through 

the aùnption of international agreemen1s24. 

B. Evolution of International Textile Trade Law 

The first multilateral agreement t!stablisheù to face the constant increase in 

textiles imports l'rom some ùeveloping countries, such as Hong Kong, lndia and 

Pakistan2\ was the 196] Short-Term J<\nangement Regarding International Traùe 

in Cotlton Tt;:xtile:~ (STA)26. 

President Kt:nnedy promised to assist the U.S. t~!xtile industry due its 

ùissatisfactiof\ with the l..1l1control1ed rist! in textile imports during the 1950s. In his 

1961 "Seven Point Te).tile Program" he: cal1ed for an international conference in arder 

tn discuss the avoidance of "undue dilsruption of established industries,,27. 

Kt;:r.nedy's strate!~ was twofold:, On one hand, it intended to appease the 

domestic industry" On the other. it was dirt!cted ta reach a multilateral response ta 

the textile problem that was not contrary ta his well-known objective of freer world 

trade. White European (:ountries invoked GATT article XXXV to keep out law-cast 

textile imports, th>! United States did not havt! 1:1 legal instrument to rely on when 

Iimiting imports. The negotiation of a lTIultilateral agreement on cotton-textiles was, 

therefOle, cssl!ntial ta liberalize Europt!un markets and ta legalize export restraint 

24 "One of the! (casons that the gcm:ral approach to market di!truption problems never came to 
anything m GATT lTIay he bccauM: the most acute problcm of market disruption existed with respect 
tu cottun tcxtik~ and. as an outgrowth of this effort on market disruption, special committees and 
nther "rrangements werc developcd for handling cotton textiles". Jackson, supra note 6 at 572. 

25 D'lm • . \Upra Ilott: 14 at 3lXJ. 

26 SllOrt-Term Arra'1gement R(~gllrding International Trade in Cotton Textiles, GATT c.P. (21 July 
1%1). 181h & 19th SC!!!!., lOth supp. B.LS.D. (1%2) 18 [hereinartcr STA] . 

27 lliomas B. Curtis & John Robert Vastine, Jr., The Kennedy Round and the Future of American 
Trad(' (New York: l'ra('ger Publishcrs, 1971) at 165. 
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agreements28• 

Althaugh the ST A was directed ta legitimize VERs, Japan slIppOlted the 

negatiations. For Japan, the ST A represented a means to avoid its continued 10ss of 

U.S. market shares and a possible alleviation of European fears to its exports29• 

From the proclamation of President Kennedy's Seven POint Textile Program, 

there was a series of agreements that restricted textiles ex ports from devcloping 

countries. In 1962 the Long-Term Arrangement Regarding Trade in Cotton Textiles 

(LTA)3o was negotiated. It was later suhstituted hy the 1974 MlIltifiher 

Arrangement that has been renewed in 1977, 1981, 1986, 1991 and 1992. 

The L TA, modeled in the ST A, was focused in the "orderly growth" of cotton

textile trade. Under the LTA, exporter countries shollid also establish "voluntary" 

export quotas in textiles products found to he disruptive in the importing markets. 

In exchange, aIl major importers would guarantee a gradually increasing quanlity of 

textile im ports31. 

By the early 1970s, the domestic industry, facing the rise of synthetic and 

artificial fibres, as weil as the growth in wool products trade, prcs~ed the U .S. 

government to negotiate a new international agreement32. The L TA was no longer 

useful due to its limitation on cotton-textiles. Indeed, the legitimation or quantitative 

restrictions in synthetic and wool textiles ex ports required anuther multilatcral 

solution. Thus, in 1973 the Arrangement Regarding International Trade in Textiles 

28 David B. Yoffie, Power and Protectionism: Strategies of the New IndustrialtzlllK COL/n/rit','; (New 
York: Columbia Univcr!lity Prc!ls, 1983) at 83. 

29 IbuJ. 

30 Long-Term A"angement Regardmg InternatIOnal Trade m Col/on Tex/lies, GATT c.P. (9 
Fcbruary 1%2), 20lh l>CSS., 11th Su pp. B.I.S.D. (1963) 25 Ihereinafler STA 1 . 

31 H udec, supra nolc 17 at 212. 

32 Hilf, Jacob!> & PClersmann, supra note 5 al 143. 
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or Multifiher Arrangement (MFA):n was negotiated in GATT; it entered into force 

in January 1974. 

The MFA was a mutually advantageous compromise involving both developed 

and dcveloping countries. Industrialized countries would count on an international 

instrument for Iimiting imports of practically ail textile and apparel products. 

Bilateral agreements could be negotiated34, but unilateral action was allowed in the 

case of market disruption3S• On the other hand, developing countri'es would be 

favoured with the establishment of a Textiles Surveillance Body (TSB) and with the 

fixing of an annual minimum growth rate of quotas of 6 per cent. The TSB was 

supposed to guard developing countries' interests, to review actions taken under MFA 

and tu mediate in any dispute related with the application or interpretation of the 

MFA'6. 

The MFA was supposed to control the expansion of trade in textiles through 

the reduction of barriers and progressive liberalization, while ensuring the orderly 

development of this trade by avoiding the disruptive effects in individual markets37. 

Furthermore, the MF A was supposedly designed to be a temporary restraint 

on trade. Developed countries asked for the MFA as a means to give time ta the 

reorganization and adjustment of their textile industries. However, the MFA has 

become "a more or less permanent feature of world trade in textiles"38. Each new 

MFA extension has generated a more restrictive trade regime. The constant 

proliferation of bilateral agreements and the imposition of mu ch more restrictive 

:n Arrangement Regllrding International Trade ln Textiles, GATT Doc. TEX.NG/I, 30th SCSS., 21st 
!lU pp. B.I.S.D. (1973-1974) 3 Ihcrcinaftcr MFA]. 

14 MFA, art. 4. 

~S MFA, art. 3. 

36 Yofrie, supra nule 28 al 161-162. 

37 MFA, art. 1.1. 

3N Nigel Grimwade. /lIlerntllional Trade: New Patterns of Trade, Production and /nvestment 
(London: ROUTLEDGE. 19H9) al 355. 
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quotas39 has been the feature that has characterized the MFA history. 

There have been three major extensions of the MFA. In 1977 the MFA was 

renewed for the first time (MFA II) for a four year period40• The negotiations of 

MFA II were focused in c10sing the remaining loopholes in MFA I. The European 

Community c1aimed for a more restrictive textile trade regime in ordcr to support its 

renewal41
• A "reasonable departure" clause was thcn established. It altowl'd the 

Contracting Parties to depart l'rom specifie MFA's provisIons If "Joint agreement" 

cou Id be reached on those departures42• The safety clause was soon used hy 

industrialized countries in order to reduce the growth rate and restrict the f1exihility 

provisions43• 

In 1981 MFA III entered into force44• Again, the increase of textiles imports 

in the U.S. and European market generated tougher measures. MFA III c1iminatcd 

the "reasonable de part ure" clause, but legalized several significant "dcpartures" from 

the MFA45• It permitted agreement in a lower growth rate46
, allowed the 

39 Roger D. Han!lcn, Tariffs, Quotas and Trade: The Polllies of ProtectIOn/sm (Califorma: The 
Instilulc for Conlcmporary Sludies, 1979) al 251. 

40 Protocol Extending the Arrangement Regardmg International Trade m TerI/les, GATT (14 
Dcccmber 1977), 33rd sess., GATT Doc. L/4616, 24lh !luppl B.I.S.D. (1977) 5 Iheremaflcr MFA III. 

41 Hilf, Jacobs & Pelersmann, supra nole 5 al 144. "An EEC a)mmi!.~ion e!.limated Ihal a 
simple exlension of lhe MulLifiber Arrangemenl would co!!l 1.6 mil1ion textile Job!. by 19X2". Su!.an 
Slrange, The Management of Surplus Capacity al 314 quuted by Yoffie, supra note 28 al 163. 

42 "Because 01 lhe unequal bargaining power uf importmg and exporting Ç()unlric~, however, 
'joint agreement' wa!! not an adequatc safeguard". Henry R. Zheng, Legal Structure of InternatIOnal 
TextIle Trade (New York: Quorum Books, 1988) at 8. 

43 "The Carter administration used ils aUlhority under the ~afety c1au!!e ln eliminate export 
growth for Korea, Taiwan and Hong Kong dunng 1977. Then in 1979-1980 the United Stalc!. 
renegutialcs lhc btlaleral accords to rC!ltricl furlher lhc!le nallon!!' l1exibilily". Yoffle, supra nol#.: 28 
al 163. 

44 Protocol Extending the Arrangement Regarding InternatIOnal Trade in Textiles, GAlï (22 
Deccmbcr 1981), 37lh sess., GATT Doc. L/5276, 28th !!Upp. B.I.S.D. (1981) 31hereinafler MFA 1111. 

45 Zheng, supra nole 42 al 8. 
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importing countries to ùepart from the MFA's ba~ic requirements in the flexibility 

area47
, anù gave importing countries the right to discriminate against exporters with 

high market shares4H• 

1 n ] 986, the thirù phase of the MF A expired anù a new protocol extended the 

MFA until 1991 49• Unùer MFA IV a number of significant modifications that 

favoureù importing countries were introùuced~;o. Among other things, MFA 

covcragc was broaùcncd to inc1uùe vegetable fibres and silk blend fibres51• 

Importing countries were also given more ùiscretion to apply unilateral restrictions 

unùer MF A Article 352. 

MFA IV was renewed in August 199153 for a period of seventeen months, 

and in Deccmber 1992, for a period of twelve months54. 

The latter MF A renewals did not include any major changes in the MF A 

provisions. Nevertheless, the tenùency of a steady increase on restrictive measures 

in textiles and apparel exports from developing countries has continued. The 

hztemaliOllll/ Textiles and C/olhing Bureau, when commenting on the operation of the 

.. ~) "In cxccpllonal ca!.e!. whcre therc are c1ear grounds for holding that the situation of market 
dl!.rupllon will wcur if the abovc growth rate [6 percent] is implcmentcd, a lower po~itive growth rate 
may he dcclded upon after consultation with the exporting country or countries concerned". MFA, 
Anncx B, para. 2. "Under MFA 3, the Umted Statc~ allowed a rate of growth of only 0.5 per cent on 
two-thlrd!. of texllie and c10thmg imports". Grimwade, supra note 38 at 355. 

47 MFA /JI, para. 9. 

4H MPA Ill. para. 3. 

49 Protocol Extendmg the AtTangement regarding International Trade in Textiles, GATI (31 July 
19X6). 42nd !.C!.!.., GATI Doc. L/6030, 33rd supp. B.I.S.D. (1986) 7 [hcrcinaftcr MFA IV]. 

50 Zhcng, supra note 42 at 8. 

51 MFA IV, para. 24. 

'2 MFA IV, para. K 

5J Protocol Mllimaining ln Force the AtTangement Regarding International Trade in Textiles, GA TI 
pl July 1991), 47th ses!>., GATI Doc. COM.TEX/69, 38th supp. B.I.S.D. (1992) 113 . 

54 Pro((.lcol Mllintmning ln Force the AtTangement Regarding International Trade in Textiles 
(Gcncva: GATI. 1992). 
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MFA'~\ has affirmed, among other things, that: a) there had heen a grcatcr 

number of unilateral actions under Article 3 and frcqucnt use of rollsultatillll 

mechanisms leading hl automatic imposition of limits and thcir subsequent 

prolongation; and b) tht" objective of avoidance of disruptive dlccts on individual 

lines of production in both importing and exportmg countries haù not beeH ml.'t by 

sorne developed countries56• 

Protectionist tendencies of importing countries not only gave rise to the MFA 

but also have oriented its application and interpretation in a very restrictive way. 'l'hl.' 

textile and apparel sector is, the n, one of the world traùe area!o. more accurately 

restrictcd in order to avoid disruptive effects in individllal markets. 

C. The GATT and the MFA 

The MFA is an example of managed trade. It allows the establishment of 

bilateral agreements, and, th liS, gives rise to a very restrictive textile trade regime. 

The MFA de parts from the basic principles of the GATT. While the GATT 

provides for most favourable nation treatment)7, the MFA allows disuiminatory 

treatment through the legitimation of bilateral agreements. Under GATT's Most

Favourable Nation clause "each contracting party [must] grant to every other 

cuntracting party the most favourable treatment which it grant!o. to any country wlth 

respect to ihlports and exports of products"SH• On the contrary, MFA bilateral 

agreements are by nature discriminatory since they allow the IInpllsltiol1 01 

quantitative restrictions in a no multilateral basis. 

55 Report of the Textiles Commiuee, GATT (7 Novcmbcr \9X9), 45th !>c:-.!>., GATT' Doc. 
COM.TEX/62, 36th supp. B.I.S.D (1990) 464 at 466-467lhcrcinaltcr GATT Doc. COM.TEX/fl21. 

56 NOlably in agrccment~ concludcd by the UOltcd Statc~ and Canada. Ihld. 

57 General Agreement on Tanffs and Trade, Gcncva (30 October 1947) B.I.S.D., Vol. IV (1%9) 
art. 1 Ihereinaftcr GATT]. 

58 Jackson, supra note 2 al 134. 
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Additionally, the MF A's legalization of quotas violates the GA Tf prohibition 

of imposition of quantitative restrictions in import or export products of the 

Contractmg Parties';9, Under the GATT, the use of quotas is exceptional, being 

IJmilcd ln ~pecinc cases such as a nation's need to prote ct its balance of payments60, 

national security6l, puhlic heaJth and safety62, and developing industries63, 

LJfl(.Ier GATT Article XIX the imposition of quotas may proceed after the fulfilment 

of an "inJury test", These quotas must be applied in a non-discriminatory fashion, and 

the exportmg countries may have the right to compensation and retaliation, On the 

eontrary, exporting nations under the MFA do not count on any measure against 

impmting countries in order to alleviate the effects of discriminatory quotas. 

The MFA completely departs from the basic princip les of the GATT. In fact, 

the MPA legalizes the establishment of quantitative restrictions in a bilateral basis, 

giving raise to él legal regime characterized by discriminatory treatment. Besides, 

exporting nations under the MFA are in a Jess favourable situation that under GATT 

since they have waived their GATf's rights ta compensation and retaliation. 

The negative position of exporting cou nt ries under the international legal 

regime of textiles and apparel trade was not moditïf'd in the Kennedy and Tokyo 

Rounds of Multilateral Trade Negotiations. On the contrary, the continuation of the 

MFA was llsually a requirement deemed necessary by importing countries to reduce 

tariffs in the texllle sectorM
. At present, the Uruguay Round of Multilateral Trade 

'W GATT. art. XI. 

hO GATT. art~. XII-XV. 

6\ GATT. art. XX. 

h2 GATT. art. XXI. 

hl GATT. arl. XVIII. 

tH Sanjoy Bagchi "Tcxlllc~ in the Uruguay Round: Alternative Modalitie~ for Integration into 
GAIT' ln C.arl B. Hamilton. cd .. Textile Trade and the Developing Countries: Elimmatmg the Mu/ti
F,bre Arrtlllgef1le/lt m the 199()s (Wa!lhmgton: The World Bank, 1990) at 238. Sec also Alan Oxley, 
The CJUlllengL' 01 Frœ Tmde (New York: St. Martin's Prc!I!I, 1990) at 105. 
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Negotiations is contemplating for the first time the intcgrallon or thlS ~l'l'tm mto 

GATT6'i. 

SECTION II: MFA Safeguard Framework 

A. Safeguard Measures 

Under the MFA, importing cou nt ries are alloweù ID take 11l11lalcral actlollS 

and to negotiate bilateral agreements with ex port mg natIons. Thesc l11easurcs vlolalc 

the GATT prohibition on quantitatIve restrictions and discfllTIli1alory Ilealmcni ~1I1l'C 

they give rise to the imposition of quotas on an inùividualized hasls. Thl' opcléltion 

of MFA is focused on the safeguard measures estahlished ln Articles J and 411h
• 

Both provisions base their operation in the concept of market ùisruptiol1 outlincd III 

MFA Annex A. Article 3 primarily proviùes tor unilateral restrictlollS whcn there IS 

aClual market disruption; whereas, Article 4 allows the neglltiatioll ot hilalentl 

agreements when there are reul risks of market disruption. 

The factors causing market disruption are generally él sharp and sllhstantlal 

increase or imminent increase of imports of the specifie proÙllct, and a priee 

differential between the products offereù in the domestic mark .... and tho~e ollereù 

by the supplier. In order to establish market disruption the importing country must 

believe that the imports are causing, or threatening to cause, ~efl()lIS damage to the 

domestic industry67. 

Article 4 agreements are the most cummonly lIsed saleguarù mechal11sm~ in 

65 Sec Chaptcr III, Section J, bclow, tor a di~cu~M()n 01 th,., ,!>!>uc . 

66 MFA, art~. 3-4. 

67 MFA, Anncx A. 
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international textile trade(lH. The utiIization of these bilateral agreements is due ta 

the following reasons: a) Imports covered by Artic1e 4 may not be subsequently 

Iimited hy actions under Article 369; b) Exporting countries, facing the threat of 

unilateral actions, have preferred ta negotiate bilateral agreements 70. These 

agreements are apparently more stable and predictable that actions under Article 3; 

and c) Bilateral agreements guarantee access to the markets of importing countries. 

Thus, small suppliers and new entrants do not take the risks of being wiped out by 

more ettïcient exporters 71. 

ln practice, however, there is no major difference between actions taken under 

Article 3 and Article 4 of the MFA. The inclusion of "consultation" and "priee" 

clauses in bilateral agreements, as weil as the use of the "antisurge mechanism", have 

led to the subsequent imposition of unilateral restrictions. 

"Consultation clauses" are more loosely constructed than MFA Article 3. 

They allow for the imposition of unilateral restrictions without requiring the existence 

nf actual market disruption. The risk of disruption alone allows the importing 

country to seek consultations with the supplier, and, eventually, ta restrain its imports 

to a levcl already provided in the agreement72• 

"Priee clauses" also justity seeking consultations with the supplier when there 

are imports arriving at "abnormally low prices,m. Eventually, priee clauses will 

permit the unilateral restriction of imports already covered by bilateral agreements. 

(~ Henry R. Zhcng, "The Legal Structure of the International Textiles Trade and the July 1986 
MFA Rcncwal Ncgolialion~" (1986) 4 B. U. lnl'l L. J., 285 al 303 quoted by David M. Lazarus 
"Treadmg Walcr m lhe Canbbcan: Recent Developrnents in United States Textile and Apparel 
Pnhl)''' (1992) 13: 1 UmverMly of Pennsylvania Journal of International Business Law 141 al 162. 

69 MFA. art. 3 para. 3. 

70 Zhcng • . \upra note 42 at 33. 

7\ Ibu/. al 34. 

n "Con!lultation provl!lions enable irnporung countrics to adopt unilateral restrictions sirnilar to 
thal undcr Article 3 with less stringent subMantive as weil as procedural requirements". Ibid. at 36. 

7:\ IbM. at 35. 



• 

• 

17 

Further restrictions on textile trade are provided hy MFA's "antisurgc" 

mechanism74• The antisurge action may only be directed to imports that underwcnt 

a sharp and substantial increase as a result of significant differences hctween large 

restraint levels negotiated in accordance with MFA Annex B, and actual imports75
• 

This implies that even an allocated quota would not guarantee that th~ corrcsponding 

market share would remain secured76. Brietly, the antisurge action pcrmits further 

restriction of imports already subject to quantitative restrictions 77. 

The antisurge mechanism as weil as the consultation and priee clauses mmlify 

the safeguard framework originally established in MFA Articles 3 and 4. The 

superior bargaining power of importing nations enabled them to intrOllucc these 

amendments, which further regulated the international textile and apparcl trade tn 

the detriment of exporting nations 78. 

B. Limitation on Restraint Actions 

1. Base Leve), Growth Rate and Flexibility 

The MFA emerged as a compromise between devcloped and dcvcloping 

countries. While developed countries secured the right of limiting textile imports, the 

74 MFA IV, para. 11. 

75 "The EEC regards the 'large re~traint level' a~ any quota that account!! lor more than onc 
percent of the extra EEC trade, while a 'sharp and !\ubllianliai increa~c' rcler~ lu a 10 percent incrclt!!c 
in EEC imporls ovcr thc preccding ycar; and in lIome callCll it rCref!. ln a 2.5 percent mcrca .. c". Zhcng. 
supra nole 42 al 37. 

76 Diana Tus~ie, The Less Developed Countries and the Worfd Trading Sy\lem: A Challenge to the 
GATT (New York: St. Martin's Pre~~, 1987) at 67. 

77 MFA Article 3 actions may he takcn only againM impom not already !!uhjcct tu quantitallvc 
restrictions. On the othcr hand, cxilltmg quOt3l1 negotlatcd under Article 4 may not normally he 
tightcn. MFA, arts. 3(3)-4. 

78 Lazarus, supra note 68 at 163. 
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latter obtained the promise of an orderly and equitable growth of the market79• 

The MF A, in order tn protect exporting nations from excessive restrictions on 

their exports, placed sorne Iimits in restraint meas~res to be taken by importing 

countries, viz., the base level, growth rate and f1exibility provisions. 

Base level refers ta a minimum level of imports that must be respected when 

applying safeguard measures. MF A Annex B provides that the base level may not 

he lower than the actual volume of imports during the previous twelve monthsso. 

Growth rate refers ta the minimum annual increase over the base level when 

quantitative restrictions are in effeet for more than a one year period81
• MFA 

provides an annual growth rate of 6 per cent82• However, where there are c1ear 

grounds for holding that the situation of market disruption will reeur if the 6 per 

cent growth rate is implemented, a lower positive growth rate may be decided upon 

after consultation with the exporting country concerned83• This exception clause 

has been frequently invoked by importing eountries giving ri se to the continuous 

estahlishment of growth rates lower than 6 per cent84• 

Finally, the flexibility provision refers to the adjustment system of quotas 

within the total restraint limit. "When more than one product category is restricted, 

an exporting country May exceed, within the overall restraint level, quotas of sorne 

prnducts if other quotas will be proportionately underused"S5. The agreed level of 

restrictions may be exceeded by 7 per cent. However, a lower percentage, not less 

than 5 per cent, May be justified by an importing nation faeing "exeeptionally and 

79 MFA, art. l, para. 2. 

HO MFA, Anncx B, l(a). 

HI Zhcng. supra note 42 at 40. 

H2 MFA. Anncx B, 2. 

tn Il,,d . 

H4 Zhcng. supra note 42 at 41. 

H5 Ibid. 
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sparingly used circumstances,,86. 

Nevertheless, the 5 per cent minimum has not been maintained. Lower 

percentages of tlexibility were usually negotiated under MFA 11 through the 

"reasonable de part ure" clauseS? This practice was subsequcntly legitimized in MFA 

m88• At present, it is possible to reach agreement with regard to tlexihility when 

there is a growing impact of a heavily used quota accounting for a very large shure 

of the importing market89• 

2. Treatment of Small Suppliers, New Entrants, Least Devclopcd CmmtrÎcs 

and Offshore AssembJy Countries 

The MFA has accorded a special treatment tn small suppliers, new entrants 

and Jeast deveJoped countries. This preferential treatment recognizes the existence 

of particuJar needs in developing countries that must be taken into account when 

restricting their ex ports. 

MFA Article 6 provides that small suppliers should not normally he suhjeet 

to quantitative restrictions90• Besides, it stipulates that limitations on new entrants 

should not consider their past performance91 , Clearly, this provision grants 

preferentiaJ treatment to new entrants when establishing their base levds. 

MFA IV strengthed MFA Article 6. It provided that not only small suppliers 

hut also new entrants and Jeast developed countries should he trec l'rom 

86 MFA, Anne" B, 5. 

87 Zhcng, supra nole 42 al 41. 

88 MFA Ill, para. 9. 

89 MFA W, para. 9 . 

90 MFA, art. 6 para. 3. 

91 MFA, art. 6, para. 2. 
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• MF A IV further stipulates that when quantitative restrictions are 

applied on exports from small suppliers and new entrants, the growth and f1exibility 

rates should be fixed having due regard of their social and economic developmenë3. 

If restrictions are imposed on least developed countries, the treatment accorded to 

thcse nations should be significantly more favourable than that accorded to sm ail 

suppliers, new entrants and cotton producing nations94• Although the least 

developed country group is specially singled out, MF A IV does not define it. A 

clarification of this provision would allow a more accurate interpretation of the rule. 

Also covered by the MF A is the situation of offshore assembly. Textiles 

imports introduced in a country under a system of temporary importation for re

export al' ter processing, shaH not, as far as possible, be subject to quantitative 

restrictions95• On the other hand, consideration shaH be given to special and 

differential treatment ta re-imports which a nation has exported ta another country 

for processing and subsequent re-importation, without prejudice of MF A Article 

3%. 

MFA offshore assembly regulation seems to favour the stronger party of the 

relation: the reimporter. "Whereas the importing processor shaH try ta limit quota 

restrictions, the exporter need only give consideration to the re-imported processed 

goods ,,97 • 

92 MFA IV, para. 13(a). 

9) MFA IV, para. 13(c). 

94 MFA IV, para. 13(b). 

95 MFA, art. 6, para. 5. 

% MFA, art. 6, para. 6. 

97 La/AlfUS, supm nole 68 al 163. 
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SECTION III: MFA Effects on Textile and Ap[IHrel Trade 

The legal structure of international textiles and apparel trade has heen 

extensively criticized. The MFA has been accused of affecting not only the orderly 

development of trade in textiles but also the general conception of world tnlde. 

The MF A restrictive trade regime may affect the credihility of the GA lT and 

of the aim of a liberalized world trading system. The politics of trade discriminatton, 

that guide the application of the MFA, represent an assertion of economic and 

political power of importing countries over exporting countries9M
• Indeed, there has 

been a tendency according to which MFA restrictions have heen applied almost 

exclusively to developing countries. In 1989, t'rom 114 restraint agreements 

concluded, 94 were with developing countries()(). This trend has been seen as the 

result of a "gentleman's agreement" under which, as far as possible, industrialized 

countries would not restraint each other textile exports \ (Jo. 

The MFA has aiso been blamed for creating a "psychosis of proteetion"JOI 

that may encourage higher levels of protectionism. Although not many economic 

sectors have sought arrangements similar to the MFA, voluntary export restrictions 

have been expanded to other industries like autos, shoes, and steel 102• 

Besides the general consequences for world trade, the MFA effects over textile 

trade have been the following 1) proliferation of quotas and supfiHer countries; 2) 

cheating and trade diversion; and 3) high costs to consumers. 

98 Joncs, supra note 6 al 138. 

99 GATT Doc. COM. TEX/62 al 468. 

100 Curtis & Vastine, supra noie 27 al 172. See a1!!o William R. Chnc "Textile and Apparel" in 
Jeffrey J. Schou, ed., Compteting the Uruguay Round: A Re.\utls-Orœnted Approach 10 the GA TT Trade 
Negotiations (Wa!!hinglOn: Institutc for International Economie" 1990) al 65; Da~. supra noie l, 101 
al 77 . 

101 Das, Ibid. at 78. 

102 Ibid. 
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A. Proliferation of Quotas and Supplier Countries 

Since the 1960s the textile and apparel trade has evidenced a steady increase 

in the number of restrained rroducts. There has been an equally marked 

proliferation of supplying countries. The legal framework of textiles and apparel 

trade has been pointed out as the cause of this phenomenon. Indeed, when a certain 

ex port textil~ product is limited by quantitative restrictions there is an ineentive to 

shift the production to another textile eategory. The production of this last category 

will eventually increase in such a way that generates the opposition of the domestic 

industries in the importing markets. Therefore, a new bilateral agreement will be 

required in order to stop the inerease in the new line of exports. This pro cess 

demonstrates one of the problems of quantitative restrictions: "innovation renders 

them ineffeetive" 1(13. 

The Far East Asian Produeers resorted to the development of new strategies 

in order to face the restrictions in the 1960s. They looked for short and long term 

solutions. In the short run, cotton exporters modernized their production in order 

to reach the higher possible priees for their restricted cotton exports. Additionally, 

they tried to secure any scarcity gains that might be generated by quantitative 

restrictions 104. The short run solution was successful since exporters counted on 

a well-organized industry able to update production and bargain adequately with 

importers. On the other hand, in order to find a long term solution, sorne cotton 

t:"l.porters expanded production to cover synthetic textiles. In faet, the countries that 

diversitïed in response to the LT A ameliorated their gains much more than those that 

kept operating within the restraints. "United States imports of unrestricted synthetic 

fihres increased 1700 per cent in value and 1800 per cent in quantity during the 

1960s, white cotton imports only doubled" 105. The response to this growth in 

10) Curtis & Vastinc, supra note 27 al 170 . 

Il14 Yoffic, slIpm nOIe 28 al 117. 

105 IbId. 
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synthe tic textiles imports was a new more restrictive legal rcgimc in textiles anù 

apparel trade: the MF A. 

This constant tightening of textile cxports led to an incrcase in the number of 

supplying countries and gave the opportunity for non-restrained exportcrs to enter 

the market 106. However, emerging suppliers are also threatcned with future 

restrictions. New suppliers which are successful SOOI1 tïnd thcl11selves in the saille 

position as major suppliers: "the more successful they are, the raster and tighter tlley 

are embraced by the MFA" 107. Although discrimination under the MFA has 

guaranteed market access ta new suppliers, it has aJso allowed the emergence of Jess 

efficient suppliers 108. White rnany developing countries oppose the existence of 

the MFA, others, such as Mexico, have requested only an MFA amcndment. Indeeù, 

without this legalized discrimina tory system, Mexico and other developing countrÎes 

may not be able ta compete with major suppliers lOt). 

106 Joncs, supra note 6 al 137. See also H. W. Singer, N. Hatti & Ramc~hwr Tamlun, cd~., Tmdc 
Liberalization in the 1990s, vol. 8 (New Delhi: Indus Publi~hing Company, 1lJ90) al 738. Japane~c and 
Honk Kong voluntary restraints in cotton textilc~ exports 10 thc Unitcd Slatc~ gavc upportunily tn 
othcr countrics --India, Pakistan, Singapur and Malay~ia-- tu devc\op thclr capaCÏty to producc cotton 
textiles. Curti~ & Vastinc, supra note 27 at 171. 

107 Singer, Hatti & Tandon, ibid. 

108 It has been affirmed that the LTA promolcd textIle cxporlS from inefftclcnl ~ourcc!ot. For 
instance, "thc Unitcd States (stoppcd] efficicnt cotton textile producer~ and lcau~edl an increa~ing 
number of textile producers to invest their ~carce resource!. ID quclotionahle economic u~es. MeXICO 
and Brazil arc cxamples of countrics whose tcxtiles (becarne] morc attractive primanly hecau~e 01 high 
U.S. dernand and V.S. inability, because of the L TA, to buy textilc~ from the cheaper ~()urcc~". Curti~ 
& Vastinc, supra notc 27 al 171. 

109 Orme, "Dcveloped Countries Urge Multi-Fibre Reform" Journal of Commcrce (15 April 
1985) quoted by Bannon, supra nole 12 at 712. "Negotiation~ on a new Multi-Flber Arrangement 
~eem certain lo split Mmn manufacturers into two camp!>: thc fcw whalc!l and Wo Many minnnw!' . 
The !lmallcr fry arc dcspcrate for a new MFA - evcn if il provc~ morc re~triclivc - bccau!'c il WIll 

guarantee them at least somc market !lharc". "Al,ian Countries Split on StratebJ)'", Journal of 
Commerce (18 July 1986) quotcd by Zheng, supra note 42 al 176. 
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B. Cheating and Trade Diversion 

Restrained exporters have deve10ped mechanisms to avoid quota limits. 

Bilateral agreements under MF A are by definition discriminatory, th us, cheating and 

circumventing are usually utilized 110. Among these procedures, transhipment has 

heen the most employed in order ta escape quantitative restrictions. In fact, 

although most exporting countries have been covered by the MFA, "entrepreneurial 

cheaters" always locate a non-restricted country ta repackage or relabel their 

products J J 1. 

During the 1970s and 1980s Hank Kong, Taiwan and Korea successfully 

confronted the protectionist tendencies in the United States by cheating, by 

manipulating transgovenmental ties, and by negotiating for loopholes. Nevertheless, 

this continuous U.S. tendency of restricting textile and apparel exports may finally 

imluce "The Three" ta de-emphasize their textiles and apparel exports 112. 

MFA quantitative restrictions may ais a be the cause of trade diversion. 

Restricted countries often seek ta re-direct their exports ta markets that remain open 

to trade leading to surges in imports in those unprotected markets 113. Therefore, 

the protectionist cycle is repeated when those third countries, affected by the 

spontaneous tlood of goods, impose trade restrictions in arder ta avoid disruptive 

effects in their markets. 

1 JO " ..• rcstramcd c)(porter~ will often scek to avoid the quota restrictions by transhipping the 
good!l ur hy !lcumg up production and exporting facilitics in countries not covercd by the agreement." 
Jonc!l • . \upm notc 6 at 136. 

111 "ILJikc Sri Lanka or Indoncsia in the 1970s". Yoffic, supra note 28 at 165 . 

1\2 Ibid. at 158-159. 167. 

Il:\ Jonc.". supra 1I0tc 6 at 137. 
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C. High Costs to Consumers 

Trade protectionism has shown to he costly for consumas of importing 

countries114
• Because the MFA is an instrument utilized hy national govcrnmcnts 

to proteet their domestic textile and apparel sectors it has affected consumer costs 

directlyl15. 

It has heen estimated that a U.S. family pays US$23H annually to prcserve 

sorne 235 000 jobs in the textiles and apparel industries. Thus, the total consumcr 

co st per job saved is nearly US $82 000 in apparel and US$135 000 in textiles l'cr 

year1l6• Another study shows that quota Iimits in Canada cost C$370 000 for every 

job saved permanently 117. 

Protection costs seern to have been increasing over time in paralld with the 

tightening of MFA restrictions118, and, apparently, the MFA wiII continue to he 

expensive for consumers from importing countries. 

114 "According to one economi!lt, an American famtly 01 four pay~ hClwccn $J.SOO and $2.0()() 
cach ycar for trade protection. Thcse high COM~ cxplain, in part, why polk)' makcr!' !'ccmangly havc 
attempled to exclude consumers from undcr!ltanding just how tradc rC!llrictiom. work:-.". Evan~, "An 
Abuse of Patriotism" V.S. News and World Rep. (3 Fcbruary 1986) quOlcd hy Bannon, .\upra nOlc 12 
at 703. 

115 "Volume restraints in dcveloping countric!I export!l of tcxtilc produCI!', mter alia, raillc 
domestic priees in importing markets (Clinc (1987), HamIlton (1984), Hulbaucr ct al (1'188), Jcnkms 
(1980), Spinangcr and Ziets (1986) and Tarr and Morkre (1'184); ylCld quota rcnt!, to cMahli:,hed 
supplicrs (Hamilton (1988), Pelzman (1988) and Tarr and Morkrc (1984); and mduce "upgradmg" of 
the product exporled (Clinc (1987) and Wolf 1987)". Singer, Halll & Tandon, .\upra nolc 106 al 73'1. 

116 Cline quoted by Jackson, supra note 2 al 182-183. 

117 "The MFA is Too Costly a Joke" The Economi:,t (22 Dcccmhcr 1(84) at 73 quotcd hy Zhcng, 
supra note 42 al 125. 

118 Ibid. 
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CHAPTER Il: U. S. TRADE POLICIES TOWARDS THE CARIBBEAN REGION 

Canbbean exports may enter the V.S. market subject ta different V.S. trade 

programs. The most favoured-nation treatment119, the Generalized System of 

Preferences 120, the Caribbean Basin Economie Recovery Act (CBERA) 121 and 

Subheading 9802.00.80 of the Harmonized Tariff Schedule of the United States 

(HTS) are provisions under which certain Caribbean exports may receive 

preferential treatment in the V.S. However, it is not always possible ta clearly 

dclimit each program: a Caribbean product may qualify for special treatment under 

more than one of these legal schemes. When there is an overlap between two or 

more programs, the U .S. importer will chaose the most beneficial in economic terms. 

This chapter does not propose ta caver aIl the U .S. programs mentioned 

ahove. Our study will be focus on the Caribbean Basin Economie Recovery Act and 

HTS Subheading 9802.00.80, since they allow us to identify the U.S. trade policies 

rcgarding Caribbean textile and apparel trade. When analysing the CBERA 

particular attention will be paid ta the duty-free access of Caribbean exports ta U.S. 

markets. Other U.S. policies to encourage investment in the Caribbean region 122, 

119 Mo~l-favourcd nation trcalment " ... 1S an obligation to treat activitie~ of a particular foreign 
country or its citil.cns at lea~t as favourably as it trcats the activities of any other country. For 
cxamplc, Il nation A ha~ granted MFN treatment to B, and then grants a low tariff to C on import& 
from C to A, natio:1 A I~ obligatcd to accord the same low-tariff trcatment also to Band its citizens". 
Jack!!on, ~'ul}ra note 2 at 136. 

120 "The concept of using a system of tarifr preferences for imports from dcveloping countries 
originalcd in 1964 at the first session of the United Nations Conference on Trade and Dcvelopmcnt 
(UNCT AD). The purpo!!le of thls system was to promote the development and diversification of the 
econnmic!! of beneficiary countries hy applying lower dut y rates, especially for manufactured and semi
manufacturcd good~." Eberhard Grabitz & Armin von Bogdandy, cds., V.S. Trade Barriers: A Legal 
At/lIly.noV (Ncw York: Occana Publications Ine., 1991) al 123. 

121 19 V.S.c. s. 2701 (Supp 1(92). 

122 A wcll-known V.S. project to fostcr foreign investmcnt and further dcvelopment in the 
Ouibbcan rcgion i!l Section 936 of the U.S. Internai Revenue Code. This scellon provides a tax 
exemption for U.S. firrn!! operating in qualified Canbbean countries. Until now, Puerto Rico has becn 
the nation mo!!t bcneflltcd by thc program. Indeed, "[b]csidc!l providing direct employment for over 
lOO,()()() pcoplc, !!Icction 936 had lcd to the creation ofa $14 billion pool of funds (936 funds) available 
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although potentially important, are outsiùe the scope of this thesis. 

SECTION 1: The Caribbean Basin Initiative 

The Caribbean Basin Initiative is directed towards Central America, the 

Islands of the Caribbean Sea, as weIl as sorne Latin American countrics 12J. 

In the 1970s the rising priee of imported oïl adversely affeeted many of thc 

Caribbean nations beeause of the fragile nature of tht!Îr ecol1omies. At the samc 

time, there was a deeline in the demand and priee of Caribbcan exports, such as 

coffee, sugar and bauxite 124. This economic situation, cou pied with ortcn 

inadequate monetary, fiscal and exehange rate policies at the domcstic levcl l2\ 

resulted in political unrest, high unemployment and trade imhalanccs in the 

regionl26• Thus, in arder to correct the severe eeonomic difficultit!s faccd hy the 

Caribbean Basin, President Reagan proposed a program ca lied the "Carihhcan Basin 

for investments in Puerto Rico at fairly low intere!olt rates." Rnn H. Flax DavidMln, "Tax-Exempt 
Investment for the Caribbean Basin Initiallve Region" (1991) 25 InternaUnnal ulwycr 1021. Section 
936 funds, however, had not promo1f!d foreign inve!oltrnent in textile. ... and apparel. From 1987 to 19'JO, 
a total of US$358 million in 936 fUJ.ds has been distributed for 15 Mgniflcant projeet!. in (juahtied 
Caribbean countries. None of those projects was rclated to the texUle and apparcl indu!.try. U.S. 
International Trade CommlsMon, Annual Report on the Impact of the CllnfJbelln 8min ECOIlOnl/c 
Recovery Act on V.S. IndustflCs and Consumers, Sixlh Report (Wa~hington, 1 CJ91) al 4-4 1 hcrclDalter 
Sixth Report). 

123 "The Caribbean Ba!olin, as defined by in the Cartbbean BaSin Econonllc Recovery Act. im:lude:, 
the chain of Caribbean island!t from the Bahama!. !olouth lU TriDldad and Tohago, plu~ Guyana and 
Suriname in South America and the seven Central Amencan muntfle!.". U.S. Departrnent of 
Commerce, International Trade Administration, Canbbelln Basin In/fUJI/Vi!: 19H9 Guidebook, at 4() 
[hereinaftcr CBI Guidebook 1989). 

124 Analisa G. Lunger, "The Caribbean Basin Initiative and the I.R.C. Section 936 Inve:.tmenl 
Program: A United States Answer to the Troubled Caribbean RegIOn" (1987) l) UDlver~lly of 
Pennsylvania Journ 11 of International Busine!t~ UtW 741 at 749. 

125 W. Charles Sawyer and Richard L. Spnnkle, "Canbhcan Ba!olin Economie RCUlvery Act" 
(1984) 18:5 Journal of World Trade UtW 429 . 

126 Bruce Zagaris, "A Caribbean Per~pccllve of the Caribbean Ba~1O Inillallve" (1984) IX 
International Lawyer 563. 
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Initiative" (CBI)127. 

A. The Caribbean Basin Economie Recovery Act (CBERA) 

The CBI was intended to bring a solution to the political and social instability 

in the Caribbean region through the implementation of more open and competitive 

markets in the area. The underlying objective of the project was ta achieve the 

economÎC revitalization of the region through the adoption of more liberal economic 

policics l28• 

The CBI was initially introduced to Congress on March 18, 1982129
• At the 

core of the program was the implementation of market-oriented policies in the region 

through a duty-free treatment for Caribbean Basin products exported ta the United 

States )10. Apart from this exemption from duties, the original project contained 

thrce other major provisions: 1) the application of the U.S. investment tax credit ta 

ail ncw investment in the region; 2) increased foreign aid; and 3) technical assistance 

and private sector training l3l . 

However, the package was adopted in an amended forme It was exclusively 

centred on the duty-free treatment concession for Caribbean ex port products. The 

investmcnt tax credit provisions, together with the provisions on private sector 

training, technical assistance and increase foreign aid were eliminated. In order ta 

promote foreign investment and tourism, a provision to allow for the tax deductibility 

127 Addres~ of Pre~l(lcnt Reagan Before the Permanent Council of the Organization of American 
Slale~, (24 February 1982) 18 Wcekly Compilation of Pr~idential Documents 217 [hereinaftcr Address 
of Prl''\"ule1ll Retlgtln 1. 

12H John Pendlold. "The Caribbean Ba~m Initiative: A Wclcome Remedy to the Ironie Turmoil" 
(1982) 12 Calilornia Wc~tern International Law Journal 466 at 475. 

129 Sawycr and Spnnkle, supra note 125 at 430. 

1~() Address of PresIdent Reagan, supra note 127 at 220 . 

111 Thoma~ L. Raleigh III, "The US Caribbcan Basin Initiative" (1987) 15 International Business 
ulwycr 130. 
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of expenses incurred for conventions III the region was addcd 1 ~2. The CBI. 111 its 

modificated form, went into effect on September 30, 19H3 and was cntitkd the 

CaribbeclIl Basin Ecollomic Recovery Act (CBERA/""'. 

The CBERA did not grant ùuty-frce treatment to ail Canbbcan plOducts. 

Textiles and apparel, footwear, handbags, lllggage, tlat goods, work glovcs Hl1lllcather 

gonds, tuna, petroleum, or petroleum-derived products, watches anù watch parts, 

were excluùed from the CBERA product coverage 114. Special restrictions were 

also introduced in relation to sugar anù beef prmlllcts 11';. 

In short, the CBERA was ùirected towarùs solving the econ01111C and political 

crises in the Caribbean through the opening of the U.S. market tor Carihhean 

exports. However, the concession of ùuty-tree trcatment for CBI ehglhle proùucts 

came far short of what was actually needed to improve the situation nt the targeted 

countries. 

B. Operative Means and Regulation 

1. Beneficiary Countries 

In order to receive the benefits of the CBERA, a nation must he ùesignateù 

as a "bem.:ficiary country". Only those countrics :-.pecitïcally enulTlerateù in the 

IJ2 19 U.S.c.!.. 2701 (Supp 1(92). 

133 Ibid. 

134 19 U.S.c. S.2703(b) (Supp 19(2). The Caribbean region ha!. becn negallvcly allectcd by the 
CBERA Iimllauon in the product coverage !.IOCC mo:-.t counlnc~ have a Mgniflcanl markct m the 
production of the excludcd goods. Bureau 01 Public Allain" United Statc!. Departmenl of State 
Background NOle, El Salvador, November 19X7; Bureau of Public Allam" Untlcd State~ Dcpartrncnt 
of Slate Background NOle, Jamalca, January 1987; Bureau of Public Allam" United State Departmcnl 
of Slate Background NOle, Costa Rica, May 19X6; World Almanac and Book of Facl), 19X7 (M. 
Hoffman ed. 1987) CÎtcd in Gema M. Pmon & Raul Javier Sanche!., "CBI Il: Will UnJled Slale!. 
Proleclionisl Tcndencic:-. Yield lo EconomIe Devclopment ln the Canhbcun Ba:-.m'!" (lf)X9) 20:1 
Umversity of MiamI Inter-American Law Rcvicw 615 al 620. 

135 19 U.S.c. s. 2703(c) and (d) (Supp 1992). 
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legislation are eligihle for duty-free treatment B6• To be eligible under the CBI, 

the country must have a number of specific characteristics: a non-communist 

government; no expropriation of any property be10nging to either the Governrnent 

of the United States or to any U.S. nationals; cooperation with the United States 

Drug Enforcernent Agency; adequate protection of patents, copyright and tradernark 

rights; recognition of the collective bargaining rights of workers; and the 

establishment of self-help measures 137. In addition, there are sorne specifie 

considerations that may be taken into account when designating a nation as a 

beneficiary country, such as the economic conditions of the country; the strength of 

the country's assurances to the U.S. that it will provide equitable and reasonable 

access to its markets and basic cornmodity resources; the country's commitment to 

the principles of the GATI; the degree to which the country uses export subsidies 

or imposes export performance and local content requirements which distort 

international trade; the degree ta which the trade policies of the country, as they 

relate to other countries, contribute ta the revitalization of the Caribbean region; and 

the willingness of the country to undertake self-help measures which promote 

economic development1"8. 

The CBERA gives the President of the United States the power ta designate 

a nation as a beneficiary country139. Likewise, the President is empowered ta 

I3b The Caribbean nations that may be classiflcd as "eligible countries" under the CBI are 
Anguilla, Antigua and Barbuda, the Bahamas, Darbados, Delile, Cayman Islands, Costa Rica, 
Dominica, Dominican Republic, El Salvador, Grenada, Guatemala, Guyana, Hani, Honduras, Jamaica, 
Montllcrral, Nclhcrland Anlilles, Nicaragua, Panama, SI. Lucia, SI. Christopher-Nevis, Suriname, 
Trinidad and Tohago, Turks and Caicos Islands, and the British Virgin Islands. 19 V.S.C. s. 2702(b) 
(SuPp 1(92). 

137 19 U.S.C. ~. 2702(h) (Supp 1992). 

I3N 19 U.S.c. s. 2702(c) (Supp 1992). 

139 19 U.S.c. s. 2701 (Su pp 1992). As of Dcccmber, 1991, only Anguilla, the Cayman Islands 
Suriname and Turks and Caicos had nOI formally requeslcd CBERA designation. U. S. International 
Tradc Commission, Report on the Impact of the Caribbean Basin Economie Recovery Act on U.S. 
Industries and Consumers, Sevcnlh Report 1991 (Washington, 1992) at 1-3 [hereinafler Seventh 
Report). The Presidenl was authorized to grant Nicaragua beneficiary status under the CDI and the 
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revoke any designation on the sole condition of adequate notification to Congress and 

to the respective country within sixty days before the termination 140. 

2. Rules of Origin 

The "one-way" free trade arrangement is applicable to those products of the 

eligible countries that meet the rules of origin 141 stipulated in the L'hERA. Dut y

free entry is granted to those articles that are grown, produœd, or manllt~lctllrcd in 

a beneficiary country if they are imported directly into U.S. customs territoryt42. 

The CBERA establishes a requirement of thirty-tïvc percent of local content, i.e. the 

total of the direct cost of processing operations plus the value of materials produœd 

in one or more beneficiary countries must count for at least thirty-fivc percent of the 

appraised value of the article. The direct costs of processing operations performed 

in Puerto Rico or the U.S. Virgin Islands, and the cost or value of mate rials produced 

the rein, may be included in the thirty-five percent figure l43. Moreover, matcrials 

of U.S. origin may be counted for up to fifteen percent of the thirty-tïve percent of 

Generalized System of Preferences (GSP) although it dld not meet the deMgnauon cntena !lpecificd 
by the CBl and GSP. Caribbean Basin Economic Recovery Act, Pub. L. 98·67, s. 141 (1983) (codificd 
as amended at 42 U.S.c. ss. 2701-2706 (1993), and in scattered !.ecti()n~ of 19, 26 and 33 U.S.c.) 
(hereinafter Caribbean Act]. 

140 19 U.S.C. s. 2702(a)(2) (Supp 1992). 

141 "The rules of origin are of paramount importance in the effective admmlMrauon of a ... y free 
trade agreement. They ensure that only goods with sufficient beneficiary country content will rcccive 
duty-free trcatment, and they prevent the tran!!shipping of nun-beneficiary good!! through bcnelïciary 
countries in an effort lU take advantage of the preferencc!! afforded under !luch agreements". David 
Serko, Import Practice: Customs and International Trade Law (New York: Practising Law In!!litute, 
1991) at 315 . 

142 19 V.S.C. s. 2703(a)(I)(A) (Supp 1992). 

143 19 V.S.C. s. 2703(a)(I)(B) (Supp 1992). 
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the proùuct appraised value l44• 

The CBERA disqualifies "pass-through" operations 145 by requiring that the 

product he wholly grown or manufactured in a beneficiary country or undergo a 

suhstantial transformation 146 which results in a new or different article147• 

3. Ordinary anù Necessary Business Expense Allowance 

The original intentions in the CBI involveù the promotion of V.S. inve~tment 

in the Carihhean Basin region. However, only a provision to allow for the tax 

deductibility of expenses incurred for conventions in the region was finally included 

in the CBERA 148. A V.S. tax resident may deduct the reasonable business 

expenses of attenùing conventions helù in a Caribbean Basin country if the following 

requirements are fulfilled: 1) the nation has been designated as a beneficiary 

country; 2) there is an exchange information agreement with the U.S.; and 3) there 

is no discrimination in the country's tax laws against conventions and similar meetings 

144 Ihld. Thc CBI rulc!> of origin diffcr from those cstabli~hed under thc GSP in sorne significant 
aspect!>: 1) wherea~ the GSP eMahlishes a~ a general rule that the article must be solely produced 
ln the henelïciary cuuntry, the CBI pcrmits thc oost of materials and the direct oosts of proccssing to 
he cumulative amung ail CBI beneficiary countries; and 2) under the GSP, V.S. materials do not 
aœount for a perccnta~e of the appraiscd value of the finished article, while under the CBI up to 15 
percent of the value-added may inciude the oo~t of U.S. content. Likewise, direct costs of processing 
in Puerto Rico and the V.S. Virgin Islands, as weil as the cost of mate rials of those countries may not 
be applied toward meeting the 35 percent valuc-addcd figure under the GSP. 19 V.S.c. SS. 2461 
(1993). 

145 "lPass-through operations arc those] in which goods from foreign countries receive minimal 
proce!>sing or packaging hefore re-exporl." CBI Guidebook 1989, supra note 123 at 8. 

146 "If the article con tains or is made from matcrials originating from a non-CBI country, the 
linal product mu~t bc an article of commerce 'new and diffcrent' from the foreign milterials uscd in 
its manufacture". Ibid . 

147 19 U.S.c. s. 2703 (a)(2) (Supp 1992). 

148 Zagaris, supra no le 126 at 580. 
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he Id in the U.S.149. 

The reasonable expenses that may be dedueted are 1) the travelling expcnscs, 

when they are reasonable and necessary in the eonduet of the husincss and are 

directly attributable to it, and 2) the admission fees at the convention, whcn it is 

sufficiently related to the taxpayer's business 150. 

From an international tax perspective, the exchange of information 

requirement is the only signifieant provision of the CBERA. The tax information 

agreements refer to the data necessary to implement the tax law of the U.S. and the 

beneficiary countryl51, including information that may otherwise he suhjcct lo 

nondisclosure provisions of the locallaw, such as provisions respecting hank sccrccy 

and bearer sharesl52. In this respect, the information agreements are intendcd to 

go further th an exchange information provisions of sorne V.S. tax treaties, "which may 

not impose an obligation to supply information not obtainable under local law or 

administrative practice" 153. As of 1991, Barbados, Costa Rica, Dominica, the 

Dominican Republie, Grenada, Honduras, Jamaiea, St. Lucia, Trinidad and Tobago, 

and V.S. Virgin Islands have signed Tax Information Exehange Agreemcnts with the 

149 Canbbean Act, s. 222, supra note 139. 

150 IRC s. 274(h) (1954) 

151 "The purpose of the [Tax Information Exchange Agreement!\) IS to allow thc United Statc!\ 
and CBI Governments ta sharc tax and other information that could Icad tu thc arrc!\t and conviction 
of drug traffickers, tax evaders, and other cri minaIs. The rationalc of the (Tax Information Exchange 
Agreements] is that it leaves such cri minaIs without sorne of the protcctlon otherwi!\c aHorded hy 
foreign residency and relieves the confusion and juri~diclional prohlcm!l cncounlercd hy law 
enforccment agencies when parlions of an iIIegal cnterpri!\e nccur ln variou!\ countne~·. Davld!oon, 
supra note 122 al 1025. The geographic proxirnity of the Caribbean BaMn countric!o and their 
dcvelopment as tax havcns bas contributed to incomc tax evallion in the United State~. Peter Bcard, 
"Offshore Financial Ccnters in Caribbcan Basin Secrc,-)' Juri~diction!l: Curren! Trend~ and 
Developrnents in United States Anti-Tax Haven Policy" (1986) 12 Syracu~c Journal of International 
Law and Commerce 520 . 

152 Caribbean Act, s. 222(C)(i), supra nole 139. 

153 Zagaris, supra notc 126 at 578. 
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U.5. 154 

C. Effectiveness 

The effectiveness of the CBI can only be measured through an analysis of the 

heneficiary Carihbean countries' economic conditions "before and after" the 

promulgation of the CBERA 155. Studies in this regard have demonstrated the 

failure or general ineffectiveness of the CBI156• For example, there has not been 

a roster of trade hetween the Caribbean and the U.S. On the contrary, the prevailing 

trend has been a reduction of U.S. imports from the CBI beneficiary countries157
• 

The Caribhean Basin share of the U.S. market has fallen sharply. Whereas in 1984 

Caribbcan suppliers accounted for 2.8 per cent of total U.S. imports, their share of 

the U.S. market in 1991 was just 1.7 per cent158
• 

The gener'al decrease of Caribbean imports in the U.S. market during the 

period 1984-89 was mainly due to the drop of U.S. imports of petroleum and 

114 Seventll Report. supra note 139 at 1-11. 

155 John Cyril Malloy III, "The Caribbean Basin Initiative: A Proposai to Attract Corporate 
Investmcnt and Technological Infusion Via an Inter-American System of Cooperative Protection for 
Intcllcctual Property" (1991) 23:1 University of Miami Inter-American Law Review 175 at 183. 

15f, See c.. .. pccially Edward John Ray. V.S. Protectionism and the World Debt Crisis (New York: 
Quorum Book!>, 19~9). A clcar reduction in trade between the Caribbean Basin and the United States 
was the tcmlem:y during the 1980s. "Mexico. Central American Countries Plan Free Trade Agreement 
to Be Rcachcd hy 1996" (1991) 8:3 International Trade Report 87. 

157 "Significam increascs in trade have becn diluted by the adverse effects of declining commodity 
priees (espccially petroleum), reduced U.S. sugar quotas, and declining tourism revenues in Central 
America. (Howcver, m) a rccently completed Department of Commerce study, it was determined that 
!linec the inccption of the CBI program, 646 new foreign exchangc generating investments have becn 
undcrlakcn, t(Halling an cstimated $1.5 billion, and crcating more that 116,000 new jobs". CBI 
GuuJebook 1989. supra note 123 at 3-4. 

15H Sc\'cnth Report, supra note 139 at 2-2. See Appendix A. 
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petroleum-related produets from the Caribbean 159. U.S. petroleum imports l'rom 

CBREA nations deereased from US$4.7 billion in 1984 to US$1.0 billion in t 9R9. 

Note, however that since 1989, U.S. petroleum imports t'rom the Carihhean rcgion 

have partially recovered, reaching US$1.4 billions in 1991 16°. 
A number of reasons have been given for the disappointing outcomc of thl: 

CBI: the inability to offer security ta foreign investors 161, U.S. proteetillnism 1(,2, 

the inadequacy fo the CBI's administration \63, and the lack of an authclltic 

interests to assist the region in a meaningful way 164. 

The study of the underlying reasons for the faHure of the CSI are outsidc thc 

scope of this thesis. However, there are two faets 165 that must he singled out sillec 

they unquestionably contributed to the CBrs outcome. First, even befme the 

adoption of the CBERA ovel' 93% of Caribbean exports entered the U.S. under dut y

free treatment 166. Therefore, since most of the CBI goods were alrcady covcrcd 

by other programs that permitted their entry into U.S. markets under free tradc, the 

159 The decrea!>e in the an nuaI value of U.S. imporls fmm the Caribbcan countric!> during the 
1984-89 period accounted for lia significant portion of the decline in overall U .S. Impurt!> from the oil
exporttng CBERA countrics -Aruba, the Bahama!!, the Netherland!! Antille!>, and Trinldad and 
Tobago-". Ibid. at 2-7. 

It'O Ibid. at 2-2. 

161 MaUoy, supra note 155 at 184. 

162 Francis W. FOOle, "The Caribbean Ba!!in Imtiative: Devclopment, Implementation and 
Application of the Rulcs of Origin and Relatcd A'ipect~ of Duty-Free Treatment" (1985) 19 George 
Wa!thington Journal of International Law and EconomiC!l 245 at 261-263. 

163 Pinon and Sanchez, supra note 134 at 638. 

164 Ibid. at 627-628. 

165 Raleigh, supra note 131 at 137. 

166 "The most-favourcd nation provision, the Tropical Fruit!! and Vegeta bIc!> Agreement 
negoliated in the General Agreement on Tariffs and Trade (GAlT) and the Gcnerali/.cd Sy!!tem of 
Preferences (GSP) authorised by the Trade Act of 1974 (as cxtcndcd by the Trade and Tanff Act of 
1984) permitted such treatmenl." "The Caribbean Basin Polil.)'", Hearing. ... berore the Subcommiucc 
on InterArnerican Affairs of the House Committce on Foreign Affair!t, 97th Congo l!>t SC!!!! (1981) 
quoted by ibid. 
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CBrs focus on the opening of markets was futile l67
• 

On the other hand, the products specifically exempted from the CBREA's one

way free trade provisions are those that represent the strongest Caribbean Basin 

industries, such as footwear, handbags, luggage, textiles and petroleum products l68• 

Those industries 169 offer the greatest potential for growth in the economies of 

beneficiary CBI countries 170: 

"Apparently, special interest groups in the United States were effective in 
intluencing the eligibility criteria of the CBERA with respect to duty-free 
import access to U .S. markets in the direction of minimizing the exposure of 
domestic producers to foreign competition. Duty-free access to markets was 
biased toward areas of export in which the initial barriers were small and in 
areas in which competitive threats from potential beneficJary countries were 
minimal" 171. 

The International Trade Commission has recognized the CBI's inability to 

grant new preferential access to CBREA products in the U.S. market. "Of the 

nonexcluded goods imported in 1988, $1.9 billion worth were already unconditionally 

167 "The Iimited impact of an approach bascd on tariff rcductions was rccogniled as soon as the 
Act was articulated, for tariff!l were not a major hindrancc to trade between the Caribbean and the 
U.S." Mark B. Baker & Jaime E. Toro-Monserrate, "CBl v. Caricom: The Interplay betwecn Two 
International Law Instrument!l" (1986) 11 North Carolina Journal of International Law and 
Commercial Regulation 1 at 12; see also Stuart K. Tuker, Desentrabamiento dei Comercio: 
Evaluaclun de la 100cialiva de la Cuenca deI Caribe, Recuperacion y Desarrollo de Centroamerica, 
Ensayos dei Orupo Especial de &tudios de la Comision lnternacional para la Recuperacion y cl 
De!o.arrullo de Ccntroamerica (San Jose: Trejos Hermanos Sucs., 1989) 361 al 365. 

I(,H Ray, supra note 156 at 201. 

169 The mOM promising area excluded from the CBl was trade in textile and apparel goods. 
LaI..UUll, supra noie 68 at 145. 

170 "The rcason for thcse exceptions is the protection of U.S. industries. Congress did not want 
thc Mrunger Caribbean Ballm industries to compcte in these product lines with U.S. producers ... 
Congrcll~ !o.pecifically excluded the industries that May prove most beneficial to the Caribbean 
development efforts". Abelardo L. Valdez, "Expanding the Concept of Coproduction Beyond the 
Maquiladora: Toward a More Effective Partnership bctwccn the United States and Mexico, and the 
C.aribbcan Basin Countries" (1988) 22:2 International Lawyer 393 at 409-500. "(Under the CBI] 
caret'ul attention tu the potential economic effects on domestic US industries has led 10 the exclusion 
of ail products lhat are import-sen!o.ilive and countries that are too competitive". Orabitz & von 
Bogdandy • . \/lprtl note 120 at 126. 

171 Ray, SUprtl note 156 at 207. 
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free of duty under MFN tariff rates ... The remaining $1.5 hillion in imports 

represented CBERA-eligible products that would have been dlltiabk withollt lhe 

CBERA" 172. Likewise, preferential access for Caribbean ex ports already suhject 

to the' Oeneralized System of Preferences (OSP) has not l'leen improved hy the 

CBERAI73. 

Despite the disappointing results in terms of overall export earnings to the 

U.S., nontraditional exports, led l'ly textiles and apparel, have illcreased 

significantlyl74. 

Apparel, beir.g a non-eligible CBERA product, is the current leading catcgory 

of U.S. imports from the Caribbean region. While imports ente ring the United States 

under CBERA duty free treatment amounted to US$1.1 billion in 1991 17\ textile 

and appare] imports totalled US$2.5 billion in the sa me yeur 176. 

A regional economic revitalization, primarily due to the performance of textile 

and apparel exports l77, is currently taking place in the Carihbean Basin 17H• 

172 U.S. International Trade Commis!!ion, Report on tlle Impact oftlle Canbbclln Bllsm Economie: 
recovery Act on V.S. Industries and Consumers, Fourth Report (Wa!!hinglon, 19X9) at 1-12lhcrcinaltcr 
Fourtll Report). 

173 "Although the CBERA does permit dut y free entry for thuse producl~ lhatl()~t GSI) eliglhllily 
because their compelitive-need limit!! were excceded, the only item uf~igmhcancc ln lhl~ category ha~ 
been sugar imports from the Domimcan Rcpublic, which wcrc redeMgnalcd a~ eliglblc lor GSP 
treatment effective July 1, 1988". Ibid. 

174 Sixth Report, supra note 122 at 2-9. See also Ray, supra note 156 al 200. See Appendix B. 

175 See Appendix C. 

176 Seventh Report, supra note 139 at 2-7. 

177 "[The garment segment) bas !!uddenly become lhe ~tar of the manufacluring ~ecl()r ln ~everal 
Caribbcan nations. The value of rcgional apparel expom ha!! soared from $90 million in 19X5 tn 
$1.073 billion by 1987". Bureau of National Affair!!, International Trade Reporter No. 17 "Impurt~ 
of Caribbean Garments Soar in Wake of CBI, Further Acce~~ Sought" (27 April 19HX) at 625. 

178 This export boom in the Caribbean Ba~in, however, i~ dommated bya few countrie~: The 
Dominican Republic, Costa Rica, Guatemala, Jamaica and Hondura~. "Hi~torically. the only olher 
large CBERA apparel supplier has becn Haiti. Howevcr, reccnt politicaJ turmoil ln the country and 
a U.S.-supported trade embargo have kept mo!!t U.S. firm!! from con~idering Haiti a~ an attractive 
investment site." U.S. International Tradc CommÏ!.!oion, POlent;al Effec:ts of a North Amer;can Free 
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However, this economic boom, is not due to the CBI, which, as we have seen above, 

cxpressly excludes textile and apparel articles from duty-free treatment179• 

D. Recent Developments: The CBI II 

The CBERA was enlarged in the Cus/oms and Trade Act of 1990. 

Nevertheless, it did not incJude the main proposed modifications that would have 

favored an increased access of Caribbean products to the V.S. market. 

The CBI II legislation discarded Congressman Sam Gibbons' proposais for: 

the concession of duty-free treatment to Caribbean clothing and other articles 

manufactured from U.S. origin materials, and for the restoration of the Caribbean 

Basin sugar quotas ta the amounts that prevailed before the CBI took effectlSO
• 

Under that legislative project, those products originally excluded from the CBI 

would he pcrmitted free entry tn the U.S. under certain conditions181
• However, 

this proposition was strongly opposed by U.S. apparel unions and domestic 

producers 1M2. Likewise, the proposed changes in the quantity of sugar that could 

enter the U.S were rejected. 

As passed, the CBI II extended its operation indefinitely, repealing the original 

Trtlde Agreement on Apparellnvestment in CBERA Countries (Washington, 1992) at 7 lhereinafter 
NAFT A Effcct!! on Apparcl Invcstment in CBERA Countrics). 

179 Pinon and Sanchcl, supra note 134 at 627. 

IH(} Bureau of National Affairs, International Trade Reporter No. 14 "Legislation to Expand 
Tradc Preferencc!! for CBI Beneficiaries Introduccd in the House" (12 August 1987) at 1006. 

181 Dut y free entry will be allowed if the U.S. International Trade Commission determines that: 
(A) thc articlc!! wilhin that category eilher (i) arc not produccd in the United States, or (ii) are not 
produced IR the United States in quantities sufficlent to meet the domcstic demand for the product; 
and (B) no direclly competitive articles are produccd in the United States. H.R. Rep. No. 266, 98th 
Cong., tst Sess, s. 4 (amcnding s. 213A(c)(I) of CBl) quotcd by Pinon and Sanchez, supra note 134 
at 637 . 

IN2 Commiucc on Ways and Mcans of the U.S. House of Representatives, Wntten Comments on 
H.R. 1233: Tilt! CBER Expansion Act of 1989 (Washington, 1989). 
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1995 termination date 18
:l. However, it did not provide any major innovation that 

could had given Caribbean products easier access to the U.S. market tN4. The 

original purpose ofincreased trade relations between the Carihhean and the U.S. was 

hindered due to the narrow scope of the legislation. 

SECTION II: U. S. Harmonized Tariff Schedule Subheading 9H02.00.HO 

Item 9802.00.80 of the U.S. Harmonized TariffSchedule (HTS) fits within the 

so-called offshore assembly provisions (OAPs). Although the OAPs vary in nature 

in each industrialized country, they are generally directed to the last stage in the 

manufacturing process -assembly- to be realized overseas. Usually, the gonds are 

assembled with components from the country granting the OAPs. When the product 

is re-imported into the industrialized country, the import tarin is only applietl on the 

value-added in the exporting country. Such products thus benetït l'rom a rcduction 

of the effective tariff. These OAPs derive from a principle of tratle-neutral taxation 

according to which domestic products that are re-imported must not he taxed 

differently from those purchased and used solely within the country's borders tli'i. 

The OAPs, which are buitt into the tariff schedules of the industrializcd 

countries, have favoured developing cou nt ries through the creation of johs in are as 

severely affected by unemployment. In fact, OAPs are incentives for multinational 

corporations to hive off the final processing stages of manufacturmg and to rclocatc 

them at operating facilities in developing countries. OAPs, howcver. arc not the 

primary factor encouraging outward processing. The low cost of labour in devcloping 

countries, which substantially reduces production costs, has been the basic reason for 

183 19 V.S.c. ss. 2701-2706 (Su pp 19(2). 

184 Ibid . 

185 V.S. Intcrnauonal Tradc Commis~ion, The Use and Economie Impact of TSUS Items H(J6 .. W 
and 807.00, Report to the Subcommlltcc on Trade, Commltlcc on Way':. and Mean':., V.S. Hou:,e of 
Representatives (Washington, 1988) at XXV (hcrcinaftcr TSUS 8()6.3() and 8()7.f){) Report). 
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re~orting tn offshore as~embly facilities 186. 

Offshore assembly processing has grown rapidly in the last twenty years187, 

anu has benefited inuustrialized countries. First, as the OAPs promote the division 

of labour between developed and developing countries, the former experience an 

expansion of both exports and imports 188. Second, the OAP·granting country will 

have more favourable costs than other, non-granting nations: offshore processing 

reduces prouuction costs, thus increasing competitiveness. Finally, although offshore 

processing cause developed countries to lose sections in the manufacturing process, 

they improve. the industry's competitiveness and therefore support the very existence 

of the inuustry in the near future 189. 

U.S. OAPs are stipulated under HTS subheadings 9802.00.60 and 9802.00.80. 

Suhheading 9802.00.60 provides tariff treatment for certain metals of U .S. origin 

processed abroad and returned to the United States for finishing. Subheading 

9802.0U.80 sets forth the tariff treatment for eligible imported goods that contain U .S. 

tH6 Sec mfra nole 200. 

tH7 "Exports of manufactures by devcloping counlries which arc covercd by OAPs in 
indu~trialil.ed countric.., appear 10 have grown even faster than totally developing countries exports 
of manufaClure!>. For cxample, between 1970 and 1976 101al manufactured cxports of dcveloping 
muntnc~ rose by 305 per cent, whilc such exporLS subject to OAPs in the United States alone rose 
by 530 per cent". Grimwade, supra note 38 at 325. "[In the United States] offshore assembly imports, 
cxcluding ~cmiconduclors, averaged an annual growlh rate of 18.5 percent, or tbey grew approxirnat~ly 
2.5 lIme~ fa!>tcr than the growth of total imports over the period 1980-1986" Khosrow Fatemi, cd., 
Tlle MllqU/ltldorll Induslry: Ecollomic Solution or Problem? (New York: Praeguer, 1990) al 91. 

188 "Hence tbeir balancc of payment!l nccd not suffer, while the totallevel of economic activily 
is ltkcly lU be raised". Grimwade, ibid. 

189 " ... U.S. indu!otri~ tbat have a comparative di!ladvantage over time will be faced with increased 
Import penetration in their domcstic market. As a U.S. Tariff Commission study indicales, a major 
factur in the dccision of a firm tu conduct offshore operations was the nced to respond to increasingly 
inten~e competition in the dorncstic market from foreign prodl.lccrs. Thcreforet the more intense the 
Import competition that this U.S. indust!)' faces, the more likely it is lhatthis particular industry will 
have a comparative disadvantagc and thcrcfore will engage in offshore assembly production." Fatemi, 
supm note 187 at 95. 



• 

• 

41 

formed components 190. This section only deals with HTS 9~02.00.~O whieh envers 

imports of textiles and apparel containing U.S.-made components l91 • 

Despite the growing importance of offshore assemhly proùuction, there has 

been little theoretical and empirical analysis of this topic. 192 Thus, the approach 

taken in this chapter does not intend to construct a gencral ùoctrine of off~horc 

assembly production but only to address the decision of U.S. apparel companies to 

set up offshore facilities in the Caribbean Basin. 

A. General Overview 

Since the reasons which have prompted U.S. apparel companies to engage in 

processing in the Caribbean countries and Mexico are essentially the sa me, an initial 

reference relevant to both geographical regions will be made 191. 

Faced with the increasing import penetration of Asian low-cost appare! and 

190 Import~ under HTS 9802.00.80 alone repre~ented 98 percent of the mmhmed Import:-. undcr 
HTS 9802.00.60 and 9802.00.80 in 1989, a~ weil a~ 96 percent of the duty-free content of nuth 
provisions. V.S. International Trade Commls~lon, ProductIOn Slraring: V.S. Imports under J-Illrmonul'(/ 
Tariff Schedule Subheadings 9802.00.60 and 9802.00.80, 19W->-1989 (Wa:-.hmgton, 1991) at vlÎI 
[hcreinafter ProductIOn Sharing 1986-1989]. 

191 The entry of an article under subheading 9802.00.80 doc!! not rehcvc Il frorn ljuantltallve 
restrictions impo!led under other provisions of law. Thu~, textilc!I and apparel Import!!, whlch ljuahfy 
for duty-frcc treatment on U.S. content, may bc subject tn lju()ta~ under the Multlhber Agreement. 

192 "The effecls of OAPs on the lrade balancc~ of the United Statc!!, ami (lther countfle:-. werc 
examined in a series of papers by Finger in the mid-1970l.. Since thi!> !>cfle!. of papen., thcrc ha~ ncen 
surpnsingly tittle ... work examining the offshore a~sembly mduMry, cxcepl for paper~ hy Gro!.~mann 
and Lee. In addition, the relevant literature conccrning foreign direct inve!!trnent, intralirrn trade, and 
intraindustry trade has touched on the i~sue but not dealt with il on detall...lPlcflOUIC de!!cripUvc 
reports have been issued by the U.S. International Trade Comml~!.ion and the U.S. Department of 
Labeur". Fatemi, supra note 187 at 92. 

193 NAFTA Effecls on Apparellnvestment in CBERA Countrie.\, supra note 178 at 3; The m()~t 
popular ~ile~ for forelgn production for U.S. indulttries under HTS 9802.00.60 and 9802.m.80 arc 
MeXICO, the Caribbean Basin. Canada and EaM ~Ia. TSVS /j06.30and 807. Of) Report, :-.upra note 185 
al 5-1. 
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textiles during 1972 and 1986194, sorne U .S. apparel makers sought to improve 

their competitiveness through production-sharing operations in Mexico and the 

Caribbean Basin. The!lc cornpanies established manufacturing facilities or concluded 

subcontracting agreements with local interests to assemble U.S. components for re

cxport l')). Offshore assembly, however, is not Iimited to the apparel industry. In 

general, over the last quarter cent ury, competition from imported products in the 

U.S. market has required the development of strategies to improve V.S. 

competitiveness. Indeed, "[f]oreign competitors have increased their ability to market 

products in the United States because of factors such as implementation of efficient 

production techniques, low wages in certain countries, indigenous government 

support, and proximity to raw materials and components"I96. Thus, U.S. industries 

were faced with the need of using offshore facilities. Whereas for sorne industries, 

offshore production represented the possibility of using new technology, for others, 

it allowcd the use of low-cost production sites for labour-intensive goods197
• 

ln recent years, cost savings resulting from offshore assembly operations in 

Mexico and the Caribbean nations have usual1y been greater than those of producing 

in Hong Kong, the leading source of imported apparel l98
• Thus, most V.S. foreign 

194 "It is cslimatcd thal by 1986 the Asian sharc of lotal V.S. apparcl con!olumption was nearly 
20 percent." NAFTA EfJect,\ on Apparellnvestments in CBI Countries, ibM; sec also Lcslic Sklair, 
A.'îseml>lillgjor Developmenl: The MaqUlla Induslry in Mexico and the United States (Boston: Unwin 
Hynan Inc., 1989) at 50-St. 

19) Sklair. ilnd. Offshore procc!lsing has becn implementcd either through cxport platform 
tnvcstment (rcquire!l direct IOveMment) or through !oIubcontracting (thc aS!lcmbled services are 
contraclcd in the devcloping country). Grimwadc, supra note 38 at 234-235. 

1% TSUS 806.30 and 807.00 Report. supra note 185 al 6-7. 

197 SU!lan Wal~h Sandcrson, "Aulomatcd Manufacturing and Offshore Assembly in Mexico" in 
Cathryn L. Thorup. cd., The United States and MexICO: Face to Face with New Technology (Overscas 
Dcvclopmcnt Couneil, 1987) at 127 quolcd in Ibid. al 6-1. 

19N V.S. International Trade Commission, Production Silaring: U.S. Imports under HarmonlZed 
Tanff Sclledule SubJIeadings 9802.00.60 and 9802.00.80, 1985-1988 (Washington. 1989) al 6-4 
(hercinaflcr ProductiOfI Shllring 1985-1988]. Sec Appcndix D. 
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assembly operations are currently located in those countries 199. 

Performing the labour-intensive assembly operations in Mexico and the 

Caribbean is profitable for U.S. industries hecause of the abundant supply ot low-cost 

labour2OO. Proximity ta the United States adds to the advantage of outward 

processing since greater control over production and lower transportation costs are 

available20I • Finally, the possibility of employing HTS item ()H02.0().HO lI1l"rcases 

the firm's competitiveness sinœ it allows for a tarttT reduction whcn rcimporting the 

finished products into the United States. 

1. Subheading 9802.00.80: U.S. Components Assemblcd Ahmad 

Although item 807.00 of the Tariff Schedwc of U;c United States ('l'SUS) has 

been replaced by item HTS 9802.00.80, the langmll.;e and dut Y rates of the tormer 

were carried forward to the latter202
• 

The origins of HTS item 9802.00.80 date hack to 1954 when the CU.\·(Ottl.'i 

199 Productton Sharmg 1986-1989, supra note 190 at 28. See Appem.hx .t'_ 

200 TSUS 806.00 and 807.00 Report, ~upra note 185 at 51. "Labour w~t~. a, ..:cnhng lU mll~t U.S. 
mduMry officiaIs, are the lcading sourcc of produclion co!>l ~avlng!> Icu hrm~ a~~emhllng apparcl in lhe 
CBERA countries and MexIco ... Apparcl induMry wage rate:, ln CBERA countnc~ are reported to 
range between 58 cents and $1.10 per hour, while lhe ' .... age raie ln MexIco i:, generally hlgher." "The 
importance of labour costs in compcl1livcne~s compan~()n~ relatc~, ln large part, tu the lahour
intensive nature of the apparcl-manufactuling proce:,!!. Diflerencc!l m lechnology rarcly appear a:, a 
significant source of eost advantagc or di:,advantagc for U.S. 1«)7 firm!. operallng 10 the CBERA 
countries and Mexico. Indeed, as new developments in ~cwmg tcchnolog) lead lu new commerCial 
applicatIOns, most U.S. fums are able to take advantage of lhem qUlckly. modcrn1l.1ng a~!>emhly 
facilitie~ whcn ncces!lary. The absence of diffcrencc!l in technuloglcul capaclly among X07 hrm!\ 
highlights again the underlymg importance of dlffercncc:, in labour co!>l!''' NAFTA effecl.\ m Apparel 
Investment in CBERA countrles supra note 178 at 30. 

201 TSUS 806.30 and 80i.uv Report, ibtd. at 5-5. Tranllportatlon CO!!!:' lrom MexIco and the 
Caribbean are lower than those re!lulLing from a~:,embhng in the Far Eall!. ProductIOn Shllrmg: u.s. 
Imporls under Harmonized Tartff Schedule Subheadmgs 9802JX).6() lmd 9002. O(). 80, 19HH-lfllJl 
(Washington, 1993) at 37 Ihercinafter Production Sharillg 1988-19911 . 

202 Conference Report on H.R. 3, the Omnibu!l Trade and Olmpeillivcnc:,:, Act of 1988, Hou!\c 
Report 100-576, April 20, 1988 al 549-550 quoted in Productwn Sharml.: 19HfJ-IfJH9, .\upra nOie )90 
at A-9. 
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Simplification Act203 gave the Tariff Commission the authority ta establish new 

tariff categories based on existing court decisions. 

ln Cl. Tower & Sons v. United Slales, the U.S. Customs Court concluded that 

marine engines sent to Canada ta be installed in ta Canadian boat frames were 

exempt from dut Y on importation of the finished boat into the United States.204 

The principle established in this court decision was then codified into TSUS item 

807.()() and, later, in HTS item 9802.00.80. 

HTS 9802.00.80 provides beneficial tariff treatment to articles assembled 

abroad using U.S. components: the dutiable value of the finished product when 

rcimported in the United States will be the value of the product less the value of the 

U.S. qualitying components20S
• 

Item 9802.00.80 refers to n[a]rticles assembled abroad in who le or in part of 

fabricated compOllelUs, ... product[s] of the United States" [emphasis added]. The 

fahricated components must be exported in condition ready to assembly without 

further fahrication, should not lose their physical identity by change in form, shape 

or otherwise, and should not be increased in value or improved in condition abroad 

except by operations incidental to the assembly process.206 Therefore, assembly, 

within the language of HTS item 9802.00.80, means "... no more th an the actual 

physical process of fitting together components into a single finished product 

unaccompanied by any major process which would render the component different 

in kind, or fundamentally transformed, from the component first exported."207 

203 Customs Simplification act of 1954, Pub. L. No. 786, 83d Cong., 2d Sess. (1954) 68 Stat. 1163, 
1137-1138 !>. 202. 

Z04 :n Custom!\ Court 14 (1954). 

2US 19 V.S.c. !!. 1202 (1983). 

206 IbId . 

207 H.R. Rcp. No. 342. 89th Cong., Ist Ses!!. 49 (1965) quotcd by Al Watkins, "The Texas-Mexico 
Twin Plants SyMcm: Industry and Item 807.00 of the United States TariffSchedule" (1985) 16:4 Texas 
Tech UlW Rcvicw 963 at 966. 
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The U.S. Customs regulations define the term "fahricated component" as lia 

manufactured article ready for assembly in the condition as exportcdtt20K. An 

article qualifies as a fabricated compone nt "product of the United States,,20l) if it 

is "an article manufactured within the Customs territory of the United States,,2\O. 

Thus, a fabricated component may be manufactured with imported raw mate rials 

without affecting its qualification as a "product of the United Statcs,,211. 

Articles assembled in offshore facilities using U.S. fabricated componcnts arc 

granted preferential dut y treatment: they may be rdmported into the United States 

with dut Y paid only on the value added abroad.212 

2. The CBI Special Access Program 

ln February 1986, President Reagan announced the CBI Textile Program as 

a move ta bring the textile and apparel trade within the context of the CBI from 

which it was originally excluded.213 The proclaimed objectives of the program 

were: "[1]-to expand the manufacture of appurel in the Caribbean hy providing 

208 FR 19 C. .. s. 1O.12(d) (1991). 

209 "Foreign-made articles or matcrials may become producb of thc Unitcd State~ If they undcrgo 
a proccss of manufacture in the United StatCll which results in thcir ~ub!!tantial transformation. 
Substantial transformation oecurs when, ... a new and diffcrcnt articlc cmcrgc!l, having a di!.tinctivc 
name, character or use, which is diffcrent from that originally pO!.!lc!l!led by the artIcle or matcrial." 
19 C.F.R. ss. 1O.14(b). 

210 19 C.F.R. s. 10.12(e) (1991). 

211 " ... a ctear diMinction must be made betwccn a!l!lembly and fabrication 10 a forcign country 
because only componenls produced in the V.S. and exportcd in a condition ready for a!l!lcmbly arc 
covercd by thal provision. Thus, a V.S. component !Iubjeclcd lU furlhcr proces!ling in a foreign 
country to pUl il inlo a rendition rcady for a!l!lembly (which con!ltilUtc!I fabrication a!l OppO!lOO tn mere 
assembly and opera lions incidental to assembly) would fall oul!\ide the ~c(}pe of ilem 807.00 TSUS 
[currently 9802.00.80 HTSl". Foote, supra note 162 at 332. 

212 See supra no le 205 . 

213 Peter Stcele, The Caribbean Clolhing Induslry (London: Thc &;onomiM Intelligence Unit, 
1988) at 55. 
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guaranteed access to the VS market for such clothing when produced under certain 

specific conditions; [2]-to help the US textile industry by ensuring that those 

conditions provided for the highest possible US inputs into the privileged categories 

of imports"214• 

This statement of objectives expressly recognizes the aim of ma king more 

competitive the V.S. textile industry through the development of the CBI Special 

Access Program: the expansion of the CBI to cover apparel manufacturing must 

ensure that the main categories of U .S. imports from the Caribbean will contain the 

maximum of {J.S. fabrics. 

The Special Access Program consists of the establishment of Guaranteed 

Access Levels (GAls) of specifie textile categories from the Caribbean in the V.S. 

market. The GAls program, to be negotiated on a bilateral basis with each CBERA 

country, is a new form of quota215 that only cavers apparel assembly. The 

cssential requirement in order to reach agreement in GALs is that the fabric be bath 

forrncd and eut in the United States216• Hence, its Jamaican denamination as "All

American 807", This program is also familiarly known as "807 A" or "Super 807"217. 

GAL~ are ta he estahtished in relation to the manufacturing capacity of the specifie 

apparel categories of the CBERA country and may be increased by request of the 

214 U.S. Deparlmcnt of Commerce, Caribbean BaSin Initiative Textile Program, Mareh, 1987 
quolcd by ibid. 

215 Re~lraint!!lO cxports direcled to lhe U.S. market may Lake lhe form of quolas or aggregate 
limu!!. Whercas quotas are directed to specifie categories of produels, aggregale limits may be 
imposcd on ail categories of cxports lo prevent suddcn imporl surges in the U.S. market. Currently, 
aggrcgatc Iimits arc not applied lo any of the major caribbean textile suppliers. Quotas may take the 
folluwing forms: 
"- Dcsignated Consultation Lcvels (DCLs). Thesc are ceilings to which the importing country may 
requcsl an incrcase. Thcsc are not subject to flexibility provisions( ... ). 
- Spccifie LimiLS (SI....'i). Thcsc are limils fixed al a level for the duration of the agreement but, unlike 
the DeLs, arc subjcct to annu~l growth provisions and flexibility ( ... ). SLs tend to be used when the 
producl i!! more sensitive in the US markel." Stcele, supra note 213 al 39-40. 

216 "U.S. made fabric includcs fabric woven or kniUcd in the USA from imported yarn, but 
cxcludc!l grcy good!! imported into the USA and finished lhere." Ibid. al 56. 

217 IbId. 
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government on the same basis. Thus, excepting the case of rnmket disruption, acccss 

to the U.S. market is practically automatic and unlimited218• 

The current procedure followed by the United States Govcrnmcnt is to 

negotiate specifie limits219 on apparel categories with CBERA beneficiary countries 

and, at the same time, ta establish GALs for those categories.22o 

The Special Access Program does not contain dut Y preferences. Apparel 

produets entered under GALs are remitted to HTS item 9H02.00.HO, and arc thus 

dutiable only on the value added during the offshore asscmhly proecss. This 

program, however, allows apparel made of V.S. formed and eut cloth to hc irnported 

virtually free of quotas221 • 

B. Textile and Apparel Imports under HTS Subheading 9H02.00.HO 

The leading sources of textile and apparel irnports under subheading 

9802.00.80 are Mexico and severa 1 of the CBERA countries222• Indeed, they 

218 This has becn the situation with Costa Rlcan apparcl !!upphcrs who havc had aulnmallC 
approval when demanding incrcases of GALs limits. Intervicw with Luis Guillermo Elil.Ondo, Om!!cjo 
Nacional de Administracion de Cuolas Textiles y Ropa Confeccionada (18 Deœmhcr 19(2) San Jo!.c, 
Costa Rica. " ... the action of the V.S. administration in granting a Gal mcrcly guarantecc.l lhat 
qualifying products would be admitted to the U.S. market without being inhihilcd hy the u!lual 
quantitative restrictions or the thrcat of thcsc bcing imposed. Il did not guarantce lhat there would 
be a market for thosc produets". Steclc, supra note 213 at 57. 

219 Specifie Iimils arc defined in supra note 215. 

220 Lcuer of H.J. Roscnbaum, Senior Polit)' Advi!>or, Officc of thc Unitcd Slatc!l Tradc 
Representative (27 January 1993). 

221 Ibid. 

222 "China cmcrgcd as the top supplier of ail U.S. import!! of textilc~, apparcl and footwcar in 
1991, as imports of China ncarly tripled during 1988-91 ... China accountcc.l for 16 percent of total U.S. 
imporls of these products in 1991, followed by Korea (12 percent), Hong Kong (JO percent), and 
Taiwan (10 percent). Howcver,only 3 percent of total textile, apparcl, and fO()lwear imports from 
these four Asian suppliers werc from produetion-!!haring ()pcralion~ in 1991". ProductIon Sharmg 
1988-1991. supra note 201 at 37. 
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accounted for over 90 percent of such textile and apparel trade in 199122..1. Mexico 

and the Dominican Republic were the top suppliers of nearly aIl apparel categories. 

To él lesser extent, Costa Rica was a significant source for trousers, slacks, and shorts; 

coats and jackets; and body- supporting garments. Jamaica and Guatemala were 

important sources for shirts and blouses, and the Philippines was a leading supplier 

of body-supporting garment.224 

In general, imports from developing countries contain most of the V.S. 

fabricated components under subheading 9802.00.80 "retlecting the use of low-wage 

rate countries by V.S. firms seeking to reduce the costs of assembling labour-intensive 

products"225• The growth of Caribbean appareJ exports, however, is not only due 

to low-cost labour but also ta increased foreign investment seeking ta avoid tight 

quotas imposed on textile and apparel exports from Hong Kong, Korea and 

Taiwan226• Indeed, " ... producers in those countries as weIl as the United States 

have shifted their focus ta the Caribbean region as a site for export-oriented 

production"227• 

Most of the Caribbean textile and apparel exports are directed to the U.S. 

market228• V.S. investment, which is dominant in the Caribbean Basin, is 

223 Sec Appcndix F-1 and F-2. 

224 Production SIlCmng 1988-1991, supra note 201 at 37-41. 

22."i TSllS 8()6.00 and 807.00 Report, supra note 185 at 2-2. 

226 Production Sharing 1986-1989, supra note 190 at 29. Imports from Hong Kong, Korea and 
Taiwan arc timitcd to an average annual growth of one percent. Production Sharing 1985-1988, supra 
note 198 al 6-2. 

227 Production Sharing 1988-1991, supra note 201 at 41. "Asian investment in the region have 
bcen largely innuenced by rising costs of production in the Far East, as weil as an experienced quota 
rcduction to the US market for Singapore, South Korca, Taiwan and Hong Kong in 1989". Jennifer 
Hoslen-Craig. The Effect of a North American Free Trade Agreement on the Common wealth Caribbean 
(Ontario: The Edwin Mellen Press, 1992) at 100. 

228 "The countries of the Caribbcan Basin were smalt suppliers of the international apparel 
market for many years but their cxports increased substantially in the 1980s in bolh absolute terms 
and relative tn nther sources. Apart from the intra-regional trade of the CACM (Central American 
Common Market) and Caricom (Caribbcan Community and Common Market) groupings which was 
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concentrated in P!"~ùuction using item 9802.00.80229• On the other hand. Asian 

investment2..~O, which is also significant, is focused in cut, make and trim [CMT1. 

It usually employs Asian fabries in preference of U.S. fabrics2:\1. 

Asian CMT provides more opportunities for development of the Carihhean 

Basin than V.S. item 9802.00.80. Indeed, it requires more capital, produces higher 

value-added products, uses more labour, and promotes higher developmcnt of skill 

than does item 9802.00.80, which is limited to assernhly. The CBERA countries, 

however, are not promoting these CMT operations. Asian investment is currently 

being discouraged in order to avoid frictions with the V.S. textile and apparel imlustry 

and a possible tightened of trade restrictions by the V.S. Government. This attitude 

acknowledges that Caribbean apparel made with Asian fabric is a threat to the U.S. 

manufacturers232, and that Caribbean countries must keep the U.S. market open 

to their products. 

Textiles and apparel represented the largest source of growth of U.S. imports 

from CBERA countries during the 1988-1991 period233. Although the main factor 

encouraging V.S. outward processing of texliles and apparel are the low Carihhean 

always small in world market terms and has been reduccd almo~t to insignificance in rccent year~, the 
main out let for Caribbean apparel exports has becn lhe USA". Steele, supra nnte 213 al 67. 

229 TSUS Items 806.30 and 807.00 RepoN, supra noie 185 al 5-5. In COMa Rica U. S. c()mpanie~ 
are responsible for 57.35 percent of total direct inveMmenl in the 10 pnnclpal export categories of 
the apparel sector. Minislerio de Cornercio Exterior, Costa Rica: Total Exports 1987-1991 (San JO!!C: 
Ministerio de Comercio Exterior, 1991). 

230 "Jamaica has been particularly attractive to Asian invesLCm becau~c il i!! an Engli!!h·~peaking 
country and Jarnaican export!l rcceive prcfercntial acccs!l to EC markct~ under the Lome Convention". 
Productlon Sharing 1988-1991, supra note 201 at 41. 

231 ProductIOn Sharing 1986-1989, supra note 190 al 28 . 

232 Ibid. at 29. Sec also Steele, supra note 213 at 56. 

233 Seventh RepoN, supra note 139 al 2-7. 
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wage rates234, the use of HTS item 9802.00.80 is also an important source of cast 

savings for the apparel industry235. Indeed, the V.S. duty rates on imported 

apparel are higher than for most other products. As V.S.-origin content enters duty 

free under item 9802.00.80, there is a strong incentive to maximise its use in offshore 

apparel236. The significant quantities of U.S. content in apparel imports has 

allowed thrs industrial group to have the greater duty savings than any other237: 

"UnIike most products entered under subheading 9802.00.80, the duty-free, U.S. 

origin content of textile, apparel and footwear imports exceeds the dutiable portion 

of such imports. During 1988-91, the U.S.-made content averaged 54 percent for 

textiles, apparel, and footwear as opposed ta 22 percent of aIl other product sect ors 

comhined."238 

The apparel and textile industry accounted for 55 percent of the total duty 

savings under item 9802.00.80 in 1991, despite supplying only 16 percent of total 

234 See supra note 200 and accompanying text. "One of the pnncipal attractions for foreign 
inve!\tment in the Caribbean i!\ the relatively low cost of labour. Of the Caribbean suppliers, the 
Oomimcan Republtc and Haiti offer the lowest hourly compensation, and the largest pools of 
availublc labour. Liberal social bcnefits and a better educated workforce account for Costa Rica's 
relatively higher wages. However, thcir higher wages are offset by the ability of firms in Costa Rica 
to handle a full range of production and frequent style changes. By contrasl, firms in Haïti are more 
Iimited, producing budget articles with few style changes". Production Sharing 1988-1991, supra note 
20t at 41. 

235 "The dut y saving!\ accrued from use of the production-sharing tarif{ provisions ($150 million 
for tmuser!!, slacks, and shorts; $67 million for shirts and blouses; and $44 million for body-supporling 
garmcnts) i!\ an important c()n~ideralion for the segment of the U.S. apparel industry that uses labour 
in Mexico and the Caribbean Basin 10 reduce lheir sewing COSls". Production Sharing 1988-1991, supra 
nole 201 al 37. 

2.1C, "(T)he trade-welghted average nominal larirf for (the textiles, apparel and foutwear sectorJ 
wall 16.9 percent ad valurem versus an average of only 2.3 percenl ad valorem for ail other producls 
in 1991 n. Ibid: see also TSUS 806.30 and 807.00 Report, supra note 185 at 4-3 and 4-4 . 

2.17 Production ~haring 1986-1989, supra note 190 al 14. 

238 ProductIOn Sharing 1988-1991, supra nOie 201 al 37. 
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imports under that subheading2.w. 

c. U.S. "National Interest" Viewpoint 

The U. S. International Trade Commission (ITC) has indicated the hendïts 

of subheading 9802.00.80 for the U.S. market in a study conducted in 19HH24o• 

The ITC pointed out the increased use of U.S.-made components by fordgn 

manufacturers, especially Canadian and Japanese firms, seeking to strengthen thdr 

position in the U .S. market: 

"The U.S. Department of Commerce anticipates that the Japanese in 
particular, will develop a large number of assembly operations in Mexico. 
Facing intense competition from producers in Korea and Taiwan of maturing 
and labour-intensive products, Japanese firms gain two advantages From these 
operations: lower labour costs and lower import duties, when U.S. 
components or mate rials are incorporated in the final product"241 • 

Item 9802.00.80 has also promoted the use of U.S.-made components in U.S. 

offshore assembly operations. In many cases, the components necessary for glohal 

manufacturing are only available in East Asia and in the United States, hut Asian

made parts and subassemblies are usually less expensive. Therefore, companies with 

operations only in the United States have increased their use of East Asian 

components, white companies with offshore assembly facilities have gencrally 

increased their purchases of U.S. components to obtain the dut Y savings of item 

9802.00.80, thus favouring U.S. components suppliers242• 

Company surveys undertaken by the ITC have shown that the loss of 

239 Ibid. "Apparcl accounted for 80 percent of total subheading 9802.00.80 import!, uf textiles, 
apparel, and footwear in 1989. Footwcar accounted for another 18 percent and textilc!I f()r the 
remaining 2 percent". Production Sharing 1986·1989, supra note 190 at 26. 

240 TSUS 806.30 and 807.00 Report, supra note 185 . 

241 Ibid. at xxxii. 

242 Ibid. al 6·7. 
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advantages under item 9802.00.80 would generate different consequences among V.S. 

industries manufacturing in the Caribbean. The most common response to such a 

loss would be to increase the industry's competitiveness by altering company cost 

structures. This would mean substituting foreign-made components, particularly from 

East Asia, for V.S.-made components. This would harm V.S. compone nt suppliers 

more than the offshore assembly facilities, since "V.S. sources would become less cost 

competitive with lower cost Asian sources and would most likely experience 

significant sales declines ... ,,243. Other answers given by V.S. corporations facing 

the possihility of losing item 9802.00.80 were: a) continue with offshore operations 

using U.S. fabricated components but with a possible loss in market share because 

of the higher costs resulting from the tariff rates; b) go out of business altogether; 

c) shift operations overseas, thus harming V.S. suppliers and the local economies at 

plant Im:ations; and d) drop product lines produced by assembly facilities and import 

finished products from lower cost sources. Moreover, there were two constant 

t'eatures present in the answers given by V.S. companies. First, each firm emphasized 

the need to reevaluate the company's cost structure due to the tariff imposition. On 

the other hand, U.S. firms recognized that V.S. component suppliers would probably 

sustain greater losses because of business c1osures, the switch to non-V.S. 

components, or the importation of finished products. This was further emphasized 

"hy the choice of ail the firms contacted not to move any assembly operations back 

to the United States,,244. 

Finally, from a U.S. "national interest" viewpoint, the ITC has pointed out that 

item 9802.00.80 brings an important advantage to the V.S. economy. As noted 

243 "IAJsscmbly manufacluring aclivities would most likely continue by using low cost foreign
made cumponcnls. U.S. manufaclurcrs are less likely to shifl ail operations overseas or import finish 
products, wanting to rctain proximity 10 the U.S .... and to avoid the cost inherent to plant clos ures". 
Ihid. at 6-24. 

244 Ihid. LikcW1SC, in a report on items 806.30 and 807.00 realized by the US. Tariff Commission 
in 1970 it was concludcd lhat fcw jobs would be saved or repatriated if those items were repealed. 
Sklair. supm nOie 194 al 49. 
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above, this provision promotes the use of U.S.-made compont!nts and mat~rials in 

V.S. imports. Thus, the growth of 9802.80.00 imports rt!sults in an increast! in U.S. 

product value245
• In contrast, under the CBERA, which grants dut Y conct!ssions 

to foreign exporters on foreign-origin contt!nt, imports growth rt!sults in an incrcast! 

in the value of foreign-made content in U.S. imports. The refore , U.S.-origin product 

value is not favoured by imports covered by the CBERA 246• 

Offshore assembly processing has allowed U.S. industrit!s which havc a 

comparative disadvantage ta improve their position hy slllfting lahour-intensive 

production processes to low-cost developing countrics247• Furthcrmorc, HTS itcm 

9802.00.80 has added to the costs savings of U.S. industrit!s using outward proccssing, 

and, more importantly, this tariff provision has promoted tht! ust! of U.S. fabricatt!d 

components. Since the elimination of item 9802.00.80 would certainly cause the 

substitution of foreign lower cast content for U.S.-origin content, ont! could forcsec 

the negative consequences on U.S. suppliers248• The ove ra Il ht!nt!f1ts of otTshort! 

assembly to the U.S. economy has, in consequence, promoted a change from 

neutrality ta implicit support in the U.S. government's attitudt! towards the 

program249• 

245 Moreover, "use of forcign asscmbly facililies increallclI bolh U.S. cxportll and imp()rt~ but hall 
a minimal impact on the tradc balance." Sin cc itcm 9802.00.80 promotclI thc UlIC of U.S.-origin 
instcad of foreign-origin contents and matcrials, il reduccs the trade deficit. TSUS H06 .. W and H07 
Report, ibid. at 6-14. 

246 Ibid. al 4-1. Likcwise, the imports growth undcr the GSP rcprclIcntll an incrc311c of lorcign 
value imports in the V.S. market. Sce infra note 144. 

247 Fatemi, supra note 187 al 94. 

248 Ibid . 

249 The offshore assembly processing program hall not bccn oflicially recognil'.cd by the U.S. 
governmenl due 10 strong opposition from organizcd labour. Sklair, supra notc 194 al 180. 
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CHAPTER lU: RECENT DEVELOPMENTS IN INTERNATIONAL TRADE AND 

ITS EFFECTS ON THE CARIBBEAN TEXTILE AND APPAREL INDUSTRY 

SECfION 1: The Uruguay Round: Phasing Out the MFA 

A. Liberalizing Textile Trade: A General Overview 

The ministerial decIaration for the Uruguay Round of multilateral negotiations 

under the General Agreement on Tariffs and Trade (GATT) established as one of 

its aims the formulation of "modalities that would permit the eventual integration of 

this sector [textiles and cIothing] into GATT on the basis ofstrengthened GATI rules 

and disciplines, thereby also contributing to the objective of further liberalization of 

tradett2'm. 

The benefits of trade liberalization of textile and apparel trade has long been 

discussed in various studies. In particular, the costs and benefits of MFA protection 

have hecn analyzed in publications of the GATI, the Organization for Economie Co

operation and Development (OECD) and the World Bank, and in works by 

Cable251 , Hamilton252, Sampson253, Silberson254, and Martin Wolf2ss, 

250 Mmisterral DeclaratIOn on the Uruguay Round, GATI Doc. L/1396 (20 September 1986) 
rcprinted in (1986) 25 I.L.M 1623 at 1627. 

251 Vicent Cable, "Textiles and Clothing in a New Round of Trade Negotiations" (1987) 1:4 The 
World Bank Economie Review 304. 

2<;2 Carl B. Hamilton. "Follies of Policies for Textile Imports in Western Europe" (1985) 8 The 
World Economy 235; "Sampson Proposai: A Reply to Aubrey Silberston (1988) 11:2 The World 
Ecnnomy 301. 

253 Gary Sampson. "Pseudo·cconomics of the MFA: a Proposai for Reform" (1987) 10:4 The 
World Economy 455; Gary Sampson & Wendy Takacs, "Returning Textile Trade to the Normal 
Worlings of GATT: a Proposai for Rcform" in Carl B. Hamilton, cd., Textile Trade and the Developing 
Coulltrles: Elimmatmg tlle Multi·Flbre Arrangement in the 1990s (Washington: The World Bank, 1990) . 

2<;4 Aubrey Silberston, "Impracticalitics of the Sampson Proposai for Phasing Out the MFA" 
(t9AA) 11:1 The World Economy 301. 
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among others. Recently, the OECD estimated that textile exports of ùevcloping 

countries could grow by around 80 percent and apparel exports hy hetwecn 90 anù 

130 percent if trade in this area were liberalizeù25t,. We start, thercforc, t'mm the 

proposition that the MFA has had negative effects on consumers in importing 

countries since they had been forced to pay more for their c\othing257, anù on the 

economic growth of developing countries since they had st:en ohstructcd their 

potential export revenues and employment opportunities. 

Apparel production is a labour-intensive inùustry. Automatation 111 this sector 

has not proved successful due ta the constant variations inherent in c10thing 

production. "The need for tlexibility in the production process to meet tht: constantly 

changing fashions and large seasonal tluctuations in demanù is the key factor hehinù 

a perpetuation of a labour-intensive production function in this industrylt25H. Thus, 

as low wages rates are generally present in developing nations, it is not ùifficult to 

conclude that those countries have comparative advantage in this lahour-intcnsivt! 

industry. The clothing market, which is one of the most heavily protccted markets 

in the industrialized world, prt' 'i!nts the greatest trading opportunities for an 

important number of developing countries. Opening markets for ùevcloping 

countries' apparel products would stimulate signitïcant growth in their industries. 

Apparel trade liberalization, although not the solution to prohlems of 

underdevelopment, could contribute ta the economic growth of a signitlcant part of 

the developing world. As Oxley has affirmed, It[n]o new conceptual work needs to 

be done or global commissions created to recommend it. ft woulù not solve ail 

problems of development. But it would make a hig differencc.,2S9. 

255 Martin Wolf, "How LO Unravel the Multi-Fibre Arrangement" (11J~5) ~:J The World Economy 
235. 

256 Oxley, supra note 64 at 176. 

257 Sec Chapler l, Section lH:C, abovc, for a di!lcu~slOn of this 1"!lUC . 

2..';8 Fatemi, supra note 187 at 103. 

259 Supra, nole 64 at 214. 
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Unlike appareI, the textile industry is at present highly mechanized. This 

automatation of the industry has given developed countries a comparative advantage 

in the sector without requiring exœssive costs of protection260• Since textiles from 

deveJoping countries do not currently represent a threat to industrialized 

nations261 , the need to resort to the MFA as a means of protection has 

disappeared262• Therefore, the textile sector should be Iiberalized to at least the 

same extent as apparel trade263• 

Traditionally, trade in textiles and apparel has not be subject to restraints with 

respect to industrialized countries264• By a gentleman's agreement265, developed 

countries have avoided the mutual imposition of quantitative restrictions on their 

textile and apparel products. Thus, producers in industrialized countries are among 

the main beneficiaries of the MFA. Even the United States, not having a 

comparative advantage in the apparel industry, exported more clothing in 1987 th an 

ail the cconomies rcstrained under the MFA except for Hong Kong, Korea, Taiwan 

and India266• 

260 "lIn 19861 U.S. consumer cost!! from protection in textiles amounted to only $2.8 billion 
annually, compared wuh $17.6 billion in apparel". William R. Cline, The Future of Wor/d Trode in 
Texllles and Apparel, 2nd cd. (Wa!!hmgton: Instilute for International Economies, 1990) at 329. 

261 From the U.S. total imports of textiles, apparel and footwear in 1989 under subheading 
9X02.00.HO, tcxlilc~ accounlcd for only 2 per cenl whilc apparel imports accounled for an 80 per cent. 
Production Shanng /986-1989, supra nOIe 190 at 26. 

2(,2 The MFA was designed 10 be a lemporary restraint on trade. Developed countries asked for 
the MFA a!. a means to allow lime for the reorganit..ation and adjuslment of lhcir textile industries. 
See Chapter l, Section I:B, above. 

2(,3 Chne, supra note 260 at 330. 

2M "The dClermmation to 3'1oid restrictions on their own exports [by developed countries] and 
the corrclIponding cva!.ions of the GATT discipline have been quite an important element in the 
textile history". Martin Wolf, "How to Cut the Textile Knot: Alternative Palhs to Liberalization of 
the MFA" in Carl B. Hamilton, cd., Textile Trade and the Developing Countries: Eliminating the Mu/ti
Fibre Arrangement m the 1990s (Washington: The World Bank, 1990) at 223 . 

265 See Chapter l, Section III, above. 

2()() Wolf, supra note 264 at 233. 
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Discrimination against developing countries has governed textile trade since 

the establishment of the ST A. The protectionist rnechanisms envisinned in the MFA. 

and the continued tightening of the se mechanisms in subse4uent rcm:wals. have not 

only resulted in but have been maintained because of political pressures fwm the 

national industries267. An example of the political power of textile industries in 

modelling the international textile trade regime is found in the V.S. Jenkins Uill of 

1985. Responding to the import surges of 1984, the Textile and Apparel Trade 

Enforcement Act of 1985 or Jenkins Bill was directed to the perpetuation of 

discriminatory treatment against developing countries by exempting only Canada and 

the European Community from restricting their textIle exports. However, it would 

have favoured the Caribbean Basin Countries and MeXICO sincc they were excluded 

from tighter restraints for sensitive products and l'rom the graduation provisions2
(tH. 

President Reagan vetoed the bill and the House came within eight votes of the two

thirds vote needed to override the veto. The failure of the overriding vote was 

mainly due to the "preemptive protection" of the industry exerted by the 

administration. Indeed, the conclusion of new tighter bilateral agreements with 

principle suppliers and the adoption of a tougher positioll in the ncgotiations 01 

extension of MFA IV, gave support to the presidential position. By the time of the 

override vote, the Protocol of Extension of MFA IV had already been approved with 

more complete product coverage and with new significant bilateral agreements in 

267 For a discussion of this issue see above Chapter l, Scellon 1. "The dCMrc tn per~uade olher 
industrial countrics to libcralize was one rea~on for the American de!'!lre to crea le an Inlernational 
textile arrangement, but the most important aim wa~ 10 proteet both Jt~ own trade pOlK-y and the 
GAIT from irresistible political pressure at a lime whcn appearancc~ ~tJll matlercd a greal deaJ. 
There was a belicf that the GATT's safeguard clau!3e (Article XIX) would cxplode il u~ed a~ a 
containcr for the pressures generated by textiles. The greatest danger wa~ lhought lu be wngre~~lonal 
legislation in violation of the international obligation!! of the United Stale~, leadmg 10 di~integrati()n 
of the fabric of the GAIT. The !3olullon wa~ an arrangement aulhommg dlt,criminatory protection 
against 'disruptive' exporter~, but one thal al~() proml~ed hberali/Aition, If not yel." Icmpha~i~ addedl 
Wolf, ibid al 219. 

268 Cline, supra notc 260 at 209. See al~() 1. M. De!>tler "United Stale~ Trade PolÎl.-ymakmg 10 

the Uruguay Round" in Henry R. Nau, Dornestle Trade Po/illes and the Uruguay Round (New York: 
Columbia University Press, 1989). 
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place2W
• This demonstration of broad political support for the textile sector has 

defïned the general policies that have guided the MF A's evolution: 

"Conclusion of the important bilateral before renewal of the MFA meant in 
practice that the terms of the new MF A tended to follow those of the bilateral 
rather than viceversa as originally envisioned un der the conception of the 
MF A as a moderating influence on concrete decisions."270 

Since the MFA exists for political reasons271 efforts to liberalize this 

industrial sector must also be approached politically272. The success of textile 

trade liberalization in the current multilateral trade negotiations depends in its 

acceptability tn importing countries. Their domestic industries, having gained 

in<. reased protection over time, will not easily accept a lowering of the current levels 

of protection273 • If Iiberalization is to be reached, importing countries must make 

an irreversible decision to phase out the MFA274. 

The danger in not udopting a politically accurate scheme is that Iiberalization 

2(,9 Cline, ibid. at 210-214. 

270 l'nd. at 214. 

271 "But the Icgblativc hi!ltory of the past twenty-five years suggests that while the industry has 
nnt wnn .WllIutOf)' nontariff protection, il has held an effective veto power over broader trade 
legl!llallnn and the rC!lult!l of the multilateral negotiation. Kennedy had to appease the industry in 
1962, Nixon in 1971-73, and Carter in 1979. Il is notlcss powerful in V.S. polities today". Destler, 
supra note 268 at 203-204. 

272 "Ial!o. it i!l cvidcnt thal the rcasons for kccping the MFA in place owe more to politics than 
ln cconomics ... a pohtical geslurc is neces!lary, in the form of mUlual conces!lions betwcen importing 
counlric." on one Mdc, and exporting countne!l on the other". Marcelo Raffaelli "Some 
üm!liderations nn thc Multi-Fibre Arrangement: Past, PrC!lent and Future" in Carl B. Hamilton, ed., 
n~IlItJ Trade lmd the Developmg Countries: Elimmat;ng the Mu/ti-Fibre Arrangement in the 1990s 
(Washington: The World Bank, 1990) at 272. 

273 Bagchi, supra no le 64 al 259. See also Raffaelli, ibid. al 272; Desller, supra nOle 268 al 204; 
Wolf, supra note 264 al 217. 

274 "Such an approach would encounter domestic rCSl!ltance in Canada a!l weil as in the United 
Statc., and the European Community; but if adopled by the major industrial countries it would 
provide a l,owerful induccmenl for sorne of the developing counlfies to participale more fully in the 
tradmg ~ystcm." Murray G. Smith, Canada's Stake in the Uruguay Round and the GATT System 
(Ouaw .. : In!ltitutc Economies program, 1988) at 16. 
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may become only a phase between two protectionist agreements: 

"This is no small danger. The priee for liberalizing the MFA that will 
be demanded by the major importing countries will be 'strengthened 
ru les and disciplines within the GA Tf'. This cou Id prove to be a putite 
euphemism for the GA TT's ruination, an attempt to introduce sotTIe 
of the most pernicious aspects of the MFA into the GATT itsdf,275. 

The problem that may arise in this attempt at liberalizing the textile sector is 

the insertion of the principles that govern international trade in textiks within the 

GATT system. That is, mainly, the legitimation of discriminatory treatment or 

selectivity in the application of the safeguard mechanism276. Liberalizing the M FA 

must imply primarily that nondiscriminatory treatment would continue to govern 

textile and apparel trade. Any scheme directed at integrating the MFA intn the 

GATT system should aim ta eliminate any restriction under the former, maintaining 

only those restrictions which would be fully GATf consistent277• 

Any modality to phase out the MF A should contain a transitional period for 

progressive Iiberalization in order ta avoid shocks in importing27H and less-cftïcient 

exporting cou nt ries. Likewise, it would be necessary to establish a predctcrmincd and 

unchangeable date in which trade in textiles and apparel would be totully cuvercù by 

the GATT, th us eliminating any quantitative restrictions agreed tu undcr the M FA. 

Finally, a body would be required ta provide effective surveillance of the transitional 

275 Wolf, supra notc 264 at 217. 

276 "The 'Iow cost' brand, once impo!lcd with regard to the textile ~eclOr, ha~ hcen exlended ln 
olhcr economic activitics. If a new safeguard clause were approved in lhe Uruguay Round of GATr, 
allowing for sclective safeguards, 1 fcar ils application would fol1ow the MFA pattern, and lha! 
safeguards always would be applicd selcetively and only to counlrie~ already branded a~ 'Iow coM'". 
Raffaelli, supra note 272 at 272. 

277 Bagchl, supra nOle 64 at 261. Wolf, supra note 264 al 225 . 

278 The MFA Wa!! adoptcd as a lemporary instrument that would allow the adjUMment of the 
lexlile induslry in developcd countries. Sec Chapter l, Scellon 1: B, above. 
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period271J
• CompJiance with the aforementioned requirements would guarantee the 

effectiveness of the Iiberalization process. 

Different modalities for the liberalization of textile and apparel trade have 

heen proposed by Cline28o, Sampson281 , Silberston282, Raffaelli283, and 

Wolt'2R4, among others. However, since the proposai adopted in the Dunkel Text 

for the phase-out of the MF A will be referred to in the following section, only sorne 

modalities will he noted: 

Accelerated growth rates: Under this modality MFA growth rates should be 

increased signitïcantly over the period of Iiberalization. This graduaI process would 

attempt to reach a point in which ail quotas cease to be binding even before the end 

of the process285• New restrictions would be permitted only in accordance with the 

GATT means of protection: the tariff286. 

Global quotas: This proposai relies on Article XIX of the GA Tf and caUs for 

the replacement of the MFA bilateral agreements for global quotas. Under this 

system, discriminatory treatment would be immediately eliminated since ail countries, 

including industrialized nations, would be covered by quotas. The quotas could be 

auctioned off or allocateù (the former being a better way to comply with the 

nondiscrimination principle). In order to reach complete liberalization, a progressive 

elimination of the global quotas, during a established period of time, would be 

279 Raffaelli, .\upra note 272 at 274-276. 

:!HO Cime. supra nnte 260. 

281 Samp~on. supra note 253. 

282 Silber~ton. supra note 254. 

28~ Raffaclli, supra note 272. 

2/W Wolf. SUprtl note 255 . 

285 Bagchi. supra note 64 at 245. See alsu Wolf, supra note 264 al 226. 

2S6 Ih/(I. al 246. 
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needed287• 

The global quotas system has been proven in the past by Canada and Norway. 

However, the quotas were discontinued either hccause of pressure cxcrted hy other 

industrialized countries or because the MFA wus found to be more cllnvenient2~. 

Particular)y, the United States had reacted violcntly against decisions of other 

countries to introduce such quotas289• 

Tariffica/ion: Under this scheme there would be a complete suhstitution of 

tariffs for the current quota system. In order to reach such agreement, tariffs should 

be high enough to allow the same protection afforded hy quotas. This mcchanism 

would provide a framework for a reciprocal tariff-cutting negotiation along traditional 

lines, would immediately reject discrimination, and would use tariffs as a l11eans of 

protection290• 

Anllual removal of quotas: Aner estabJishing a date for the completion of the 

phase-out process, the quotas' removal would be carried out on an annual percentage 

basis, i.e., 10 percent of the existing quotas would be eliminated during a lO-year 

pcriod291 . 

Quota u/ilizaliun: Under this proposai there would he a progressive 

elimination of quotas depending in the rate of quota utilization, e.g., the reduction 

could start with ail quotas filled up to 50 percent. An increasing percentage would 

287 Wolf, supra note 264 at 227. 

288 Bagchi, supra note 64 at 250. 

289 Wolf, supra note 264 al 223. Intere~tingly enough, the modahly of global quotas wa~ 
proposcd by the United States in the current Uruguay Round Ncgotiali()n~. Howcvcr, il wa~ ~trungly 
opposed by the European Community which ha~ not been ~ubject 10 MFA re~lriclion~ duc 10 a 
gentleman's agreement. Likcwille, a numbcr of ICllll-efficicnl dcvclopmg countric!\ oppo!\cd lhe model 
lIince il would eliminale lheir current guaranlced aCCC!!lI 10 !!ome dcvelopcd markcl!!. Many devclnping 
counlrics fcarcd that a global quota would takc away lhcir prcllent markct !!harc when facmg chcapcl 
and more efficienl exporlcrs likc China. Oxley, supra nOie 64 al 178, 

290 Wolf, supra nOle 264 al 228. 

291 Bagchi, supra note 64 al 247. 
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continue to govern the elimination on a progressive basis292• 

Remollal of Ulzderutilized quotas: By this scheme underutilized quotas would 

he removed. Although this could be an important part of the liberalization process, 

it would be incomplete on its own. 

Remollal of quotas on small suppliers: The removal of quotas on small 

suppliers, Iike the preceding proposaI, cou Id also be a starting point of the 

liheralization process. However, it would not be enough to accomplish the phase-out 

of the MFA. 

B. The Dunkel Text 

Any comment regarding to the Dunkel Text in Textiles and Apparel must be 

preceeded by a consideration of the commitment adopted in the Punta deI Este 

Declaration and in the Mid-Term Review of the Uruguay Round293
• The Punta 

deI Este Declaration establishes that negotiations in textiles shall aim ta formulate 

modalities for the integration of this sector into GATT "thereby also contributing ta 

the objective of further Iiberalization of trade" [emphasis added]. As written, the 

clause seems to imply that liberalization of trade will occur per se once modalities for 

the integration of the MF A into GA TI have been implemented. In the Mid-Term 

Review, that objective was reinforced, and it was specified that "such modalities for 

the process of integration into GATT on the basis of strengthened GATI rules and 

disciplines should inter alia coyer the phasing out of restrictions under the MuJti-fibre 

Arrangement and other restrictions on textiles and c10thing Ilot cOllsistent with GA TT 

mies ami disciplines ... " [emphasis added]. As noted above294, the danger of this 

type of commit ment may be the introduction into the GATT of 'sorne of the most 

292 IbId. al 246-247. 

293 General Agreement on Tariffs and Tradc, Decisions Adopled allhe Mid-Term Review of the 
Uruguay ROWld, (April S, 1989), prinled in 28 I.L.M. 1203 (1989) (hcrcinaftcr Mid-Term Review). 

294 Supra nOle 275 and accompanying text. 
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pernicious aspects of the MFA'. Thereby, perpetuating the current protectionism of 

the textile and apparel sector, and possibly extending it to other trade sectors. 

ln examining the Puma dei E.llie Declaratioll and the Mid-Tenn Review with 

respect to what the commitment amounted to in the textile sector, Oxley has affirmed 

that "[ u ]nlike the case with agriculture, there is no aetual commitment to reduce the 

level of proteetion"295. Indeed, the Ministers' position on agricultural trade was 

more aeeurate than their referenee tu the textile sector. While the PUllIa dei Este 

Declaration states that negutiations shaH aim "to achieve greater liheralization of 

trade in agriculture", the Mid-Term Review adopted the precise compromise nf 

ensuring that "tariff and non-tariff market aecess barriers in force at the date of this 

decision are not subsequently intensified in relation to imports of agricultural 

products nor extended to additional products ... ". Likewise, the adopted long-tcrm 

objective in the latter agreement was "to provide for suhstantial progressive 

reductions in agricultural support and protection sustained over an agreed period of 

time, resulting in correcting and preventing restrictions and distortions in world 

agricultural markets". 

The differences in the wording of the above-mentioned commitments suggest 

that liberalization of textile trade is a more diffieult task than liberalizatinn of the 

agricultural seetor. While at the Mid-Term Review c1ear compromise was reached in 

order not to inerease protection in agricultural products, this did not occur with 

respect to textile and apparel produets. Moreover, after approval of the adoption of 

the Protocol Maintaining in Force the MFA l'rom August 1991 to December 1992, 

the representative of India expressed disappointment in not having reached a 

eommitment to refrain from invoking the MF A safeguard provisions during the 

extended period. Since the Uruguay Round negotiations were taking place in ordcr 

to liberalize and integrate the textile sector into GATT a decision of such nature 

295 Oxley, supra nOle 64 al 177. 
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would have heen compatible with the negotiations296• 

Kecping in mind that in the Uruguay Round negotiations there is no actual 

commitment to reduce the level of protection in textile trade, we will proceed to 

analyze the agreement on textiles and clothing in the Dunkel Text (ATC)297. 

1. The Integration Process 

The integration pro cess of the MFA into the GATT, as envisioned in the 

ATC, will be progressive. ft will commence after the conclusion of the Uruguay 

Round and be fïnished in the year 2003, date by which the textiles and clothing sector 

should be fully integrated into the GA rr298
• 

The ATC only regulates the transitional period for the integration of the 

textiles and clothing sector into the GA Tf299. Once the transition al period is 

completed, the sector will be governed by the normal GATT instruments. 

A Textiles Monitoring Body (TMB), whose members shaH be designated by 

the GATf council, is established in the ATC. The TMB will supervise the 

implementation of the agreement3OO, including the new restrictions to be imposed 

in accordance with the transitional safeguard mechanism discussed below. The TMB 

plays a significant raie since its recommendations must be accepted by the parties. 

The ATC indicates that the parties shaH endeavour to comply with the 

recommendations of the TMB. In case a party considers itself unable to accept in 

full those recommendations, it shaH give its reasons to the TMB. The TMB, after 

2% GATT, CommÎUcc on Textiles, Report of the Textiles Committee meetingheld on 31 July 1991 
lldopted on 8 October 1991, GATI, GATT Doc. COM.TEX/69, 38th supp. B.I.S.D (1992) 109 at 110. 

297 GATI, Draft F;nal Act Embodying the Results of the Uruguay Round of Multilateral Trade 
Negotillfion~': Agreement on Textiles and Clothing (Geneva: GATI, 1991) at 1 [hereinafter A TC). 

298 A TC, prcamble and art. 9 . 

299 [bul. art. 1 (1 ). 

]()() [bilL an. 8( 1). 
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having heard the party's reasoning, shaH issue the recommendations that it considers 

appropriate. However, if the matter remains unresolved it may be taken up hy any 

party "before the GATI council and invoke Article XXIII:2 procedures or othcr 

dispute seulement procedures of the General Agreement,,301. 

The integration process of the MF A into the GATT will start with the 

notification of the bilateral agreements under MFA Article 4 to the TMB within 60 

days foHowing the coming into force of the ATC302. Quantitative restrictions not 

notified shaH be terminated forthwith303• The notified restrictions shall 

immediately be governed by the ATC304• Likewise, unilateral measures takcn 

under Article 3 of the MFA shaH remain in effect for the duration specified therein, 

but shaH not exceed twelve months305• Any new restriction should be introduccd 

in accordance with the transitionaI safeguard mechanism estahlished in Article 6 of 

the ATC. 

The transitional period for integrating textiles and apparel sector into the 

GATT system shaH be done in four stages: on the first day of entry into force of the 

ATC, each party will integrate into GATT those products which, in 1990, accountcd 

for not less than 12 per cent of the total volume of imports in 1990 of the prmJucts 

covered by the agreement, in terms of Harmonized Schedules lines or 

categories306; on 1 January 1996, each party will integrate into GATf thosc 

products which, in 1990, accounted for not Jess than 17 per cent of the total volume 

of 1990 imports of the products covered by the agreement107
; on 1 January 2000, 

301 Ibid. art. 8(10). 

302 Ibid. art. 2(1). 

303 Ibid. art. 2(4). 

304 Ibid. art. 2(1). 

305 Ibid. art. 2(5) . 

306 Ibul. art. 2(6). 

307 Ibid. art. 2(8). 
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the parties shaH integrate the products which, in 1990, accounted for not less than 18 

per cent of the total volume of 1990 imports of the products covered by the 

agreement3(lX; and, finally, on 1 January 2003 ail restrictions under the ATC should 

he eliminated and the textile and clothing sector should be completely integrated into 

GATT30'J. 

The quantitative restrictions not eliminated in the first stage of integration 

shall be suhject to the following requirements: the annual growth rate310 will be 

the samt: provided in the hilateral agreements and increased by 16 per cent during 

the first stage of the agreement (from 1993 to 1995)311. During the second stage 

(l'rom 1996 to 1999) the growth rate will be increased by 25 per cent312• Finally, 

during the third stage (2000 ta 2(03) the growth rate will be increased by 27 per 

cent313• 

Quantitative restrictions would continue ta be governed by the exporting 

countries314 and the tlexibility provisions315 will be the same as those provided 

in the MFA bilateral agreements when the ATC cornes into force316• 

The ATC modality of phase-out of the MF A has been perceived as "end 

loaded" hy the GATT negotiators since it is said that the removal of restraints and 

3US IbId. art. 2(8)(b). 

3()l) IbId. art 2(8)(c). 

310 Sec Chapter l, Section Il:B(I), abovc, for a discuslIion of this issue. 

311 Ibid. art. 2(13). 

312 Ibid. art. 2(14)(i). 

313 Ibid. art. 2( 14)(ii). 

314 Ibid. art 4(1) . 

31 ~ Sec Chapter J. Section Il:B( 1). above, for a discussion of this issue. 

3 Il, Ibid. art. 2( 16). 
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increase of growth rates will mainly occur at the end of the transitional period~17. 

However, according to economic studies conducted by Cline31H, It seems that the 

ATC model will not bring liberalization to the textile and appare\ sector. 

ln order to reach textile liberalization, Cline has estimated that a minimum 

annual growth rate of 7 per cent for MFA quota, with a target of 9 per cent average 

growth319, should be established. Lower quota growth rates would only induce 

"retrogression toward higher protection,,320. 

The ATC maintains the quota growth rates established under the MFA. 

Periodical increases to those growth rates are set during the different stages of the 

integration process. However, as the current growth rates are generally very 

IOW32 1 , those increases seem not directed to achieving Iiberalization. For example, 

those growth rates of 1 per cent under the MFA will be increased by 16 per cent 

during the first stage, by 25 per cent during the second stage, and by 27 per cent 

during the last stage of integration. This means that at the end of the transitional 

317 Interview with Louis Gionet, Ministry of External Arrans: Internalional Trade (JI May IlJ9J) 
Ottawa. 

318 Cline, supra nOie 260 at 341. 

319 Ibid. 

320 Ibid at 332. 

321 "Low, even extrernely low growth raies have been diver~ely jU~lJfietl a!oo: (a) a mean!\ tu avoitl 
recurrence of rnarket disruption; (b) the result (in ca!\C!oo of widc-ranging Artidc 4 agrccmenl!\) (lI a 
negotiation in which a lower growth rate was agreed in exchangc lor another Icalurc rnore 
advantageous to the exporting country; c) the way to avoitl endangcnng the maintenance of minimum 
viable production; and so on. One should not be distracted by these explanation!\, which arc valid 
fewer times than they are invalid. Very low growth rates arc employctl in thc ca!te of largc expurting 
counuies (the so-called 'predorninant supplicrs', i.e., Hong Kong and Korea) even in relation ln 
produets of whieh they arc rnedium or srnall suppliers and wherc recurrcnce of rnarket disruption 
obviously roultl not take place cvcn if the normal 6 percent growth rate of the MFA wcre grantcd. 
Very low growth rates have been and are still been employcd by the Nurtlic countnes, which claim 
that these ratcs are ail they can afford if they arc to main tain a minimum viable production of item!! 
for whlch their markets arc enlirely open whcn the !lupphcr IS developcd country,... Very low growth 
rates have also becn uniforrnly applied by the United State!l in the case of wool product!l. Whatevcr 
the produet, whatevcr the sizc of the quota, whatever the status of the exporling country. whatever 
the shape of the particular line of production affccted, the United State!l ha!! never grantcd tn any 
woul produc~ a growth rate higher than 1 percent." Raffaelli, supra note 272 at 277. 
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period the growth rate will be 1.84 per cent. Sinee the annual growth rate will never 

rcach 7 per cent, but only a maximum of 1.84 per cent, according to Cline's 

estimations, the ATC mechanism will increase protectionism instead of leading to 

Iiberalization. 

2. Transitional Safeguard Mechanism 

Of special importance is the transitional safeguard mechanism which will allow 

the imposition of new export restrictions during the transition al period. As noted 

above, this mechanism will apply to ail produets covered by the ATC, except those 

integrated into GA TI. Once integration has occurred, any restriction should be 

applied in accordance with the respective GATT provisions. 

The safeguard action must not be applied to products that are already subject 

to restraint under the agreement322 and it must be invoked on a country-by-country 

hasis. The party':\23 resorting to the safeguard action must demonstrate that a 

particular product is being imported into its territory in such increased quantities that 

it is causing, or threatening to cause, serious damage to the domestic industtl24, 

Serious damage, or actual threat thereof, must be determined on the basis of a sharp 

and substantial incrcase in imports, the level of imports as compared with imports 

t'rom other sources, and the price differential between the products offered in the 

domestic market and those offered by the supplier32.'i. 

322 IbId. art. 6(4). 

323 "A cusloms union may apply a safeguard measure as a single unit, ail the requirements for 
the delermination of serious damage or actualthreat thereof under this Agreement shaH be based on 
the conduions exisling in lhe customs union as a whole. When a safeguard measure is applied on 
behalf uf a member Stale, ail the requirements for the determination of serious damage, or actual 
threal lhereof, shall be based on the conditions existing in thal member State and the measure shaH 
be limited to lhat member Slale." Ibid, art. 6 note 1. 

324 IbId. art. 6(2). 

325 Ibid. art. 6(4). 
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The imposition of quantitative restrictions may proceed hy agreement or hy 

unilateral decision326
• If the parties reach a mutual understanding that rcstraint 

is required in order to stop or avoid serious damage to the domestic tndustry of the 

party proposing it, the restriction should proceed. The base level of such rcstraint 

shaH not be lower than the actual level of exports or imports from the party 

concerned during the twelve-month period terminating two months preccding the 

month in which the request was made327• 

The TMB must determine if the agreement is Justified according tn the factual 

data on which the importing party based its determination of actual threat or 

existence of serious damage. The TMB, after receiving the information rl;!quired, may 

make recommendations that it considers appropriate to the parties of the 

agreemenë28• 

If agreements are not reached between the parties, the importing party may 

apply the restraints and at the same time refer the matter to the TMB. The TMB 

shaH promptly examine the matter, "including the dctermination of seriolls damage, 

and its causes", and make the recommendations it deems appropriate to the parties 

concerned329• 

The quantitative restrictions invoked under the ATC may remain in place 

during three years without extension, or until the product is removed from the scope 

of the agreement3:m. 

The ATC, Iike the MFA331, places sorne limits on the mcasures tn he taken 

under the transitional safeguard mechanism in order tn protect supplier countries. 

326 Ibid. arts. 6(8) & 10. 

327 Ibid. art. 6(8). 

328 Ibid. art. 6(9). 

329 Ibid. art. 6(10) . 

330 Ibid. art. 6(12). 

331 See Chapter l, Section II:(8), abovc, for a discu!I!lion of thi!l l!l~UC. 
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An annual growth rate of 6 per cent is established for those quantitative restrictions 

that should remain in force for more than one year332• On the other hand, the 

tlexibility provision allows that when the supplier party has more than one product 

restrained under the agreement, the base ]eve] for each of the products may be 

exceeded by 7 per cent "provided that the total exports subject to restraint do not 

excced the total of the leve]s for aH products sa restrained"333. 

Although the criteria for application of the transitional safeguard mechanism 

is not phrased identically to that of the MF A, it is very simiJar. While the transition a] 

safeguard action is focused in the existence of se rio us damage ta domestic producers 

or actual threat thereof, the MF A safeguard action is based in the concept of "market 

disruption". However, the MFA concept of "market disruption" is based on the 

existence of serious damage or actual threat thereof ta the domestic industry~34. 

Besides, in the MF A, Iike in the ATC, the serious damage or actual threat thereof 

is generally caused by a sharp and substantial increase or imminent increase of 

imports of the specifie product, and a priee differential between the products offered 

in the domestic market and those offered by the supplier335. 

Facing the similarity of the criteria for the application of safeguard measures 

in both agreements, the question of the utility of the transitional safeguard 

mechanism hecomes unavoidable. Is this new provision going to be applied in the 

same manner as the MF A "market disruption" standard'! If the answer is affirmative 

there seems to he no real possibility of reducing the actual level of protection of the 

textile and apparel industries in the domestic markets of industrialized countries: "By 

the 1980's, the key concept of 'market disruption', the MFA equivalent of Art. XIX 

.H2 Arc, art. 6( 13). 

:n3 /I"d. art. 6(14) . 

:U4 MFA. supm note 33 Annex A(l). 

335 Ibid. Annex A(Il). 
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'serious inJury' did not have any œal meaning. It was never intcrpreted hy the TSB, 

due mainly to the [importing countries') unwillingness to report to a multilateral, 

supranational boùy"336. On the other hand, if the answer is negativc, it will he 

necessary to eount on the political will of importing countries to comply with the 

recommendations of the TMB referred to above317
• However, such willingncss 

seems difficult to attain since the provisions governing the TMB are lJuitc similar to 

those governing the TSB338• If major importing countries have not in the past 

taken into account the TSB, what would make them suhmit to the TMB's 

recommendations, especially since commitment to lower protection on textiles and 

apparel was reached neither in the Punta dei Este Declaration nm in the Mld-Term 

review of the Uruguay Round'! 

3. Treatment of Least Developed Countries, Small Suppliers, Small Wooi 

Suppliers and Offshore Assembly Countries: 

The ATC grants more favourable treatment to the least developed counlrics, 

small suppliers, small wool suppliers and offshore assembly countries. 

Small suppliers are those whose total volume of textile ex ports is small ln 

comparison with the total volume of exports of other countries and who account for 

a small percentage of the total imports of the specifie produet into the importing 

336 Lorclta Lundy. "The GAll Safcguard!oJ DebacJc and the Canadlan Texllle~ amI Clothlllg 
Policy" (1988) 22:6 Journal of World Trade 71 at 80. 

337 See supra note 3(X) and accompanymg text. 

338 "1. The Tcxtiles Commiltcc shaH c!!tabli!!h a Tcxtile~ Surveillance Body to ~upervl!'e the 
implcmcntation of this agreement. .. 
4. In the absence of any mutually agrecd solution 10 bllateral negotiaUon~ or con!'ultalion~ between 
participating countrics providcd for in this Arrangement. the Textilc!! Surveillanœ Body at thc rC4uc~t 
of cithcr party .... shaH make recommendalions tu the partic!oJ conccrned ... 
8. Participating countric!! shaH endeavour 10 accept in full the recommendatu)fl!OO 01 the Texulc!' 
Surveillance Body ... 
9. If. foHowing rccommendations by the Textile!! Survcillance Body. prohlem!' continuc tu eXI!,t 
bctwcen the partie!!. thcsc may be brought bcfme thc Textile~ Committcc or helorc thc GATr 
Council through the normal GATT procedure!! ... " (empha!!i!! addcd). MFA • . \upra note 33 an. II. 
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party. "[D]ifferential and more favourable treatment" shaH be given to those 

suppliers when fixing the base levels and growth rates of the restrictions. Besides, 

consideration must be ta ken of "the future possibilities for the development of their 

trade and the need to allow commercial quantities of imports from them,,339. 

When placing quantitative restrictions on wool exports from small wool 

suppliers, the quota levels, growth rates and tlexibility must be established having 

special consideration for the export needs of such countries340. As for small wool 

suppliers, the agreement refers to developing countries whose textile trade is 

dcpendent, almost exclusively, on the wool sectar, and whose volume of textile trade 

is comparatively small in the markets of the importing countries341
• 

Least developed countries shaH be given significantly more favourable 

treatment than that provided to sm ail suppliers, small wool suppliers and offshore 

assembly countries. The preferential treatment must be granted in ail its elements, 

that is, in quota levels, growth rate and flexibility provisions, or, at least, on overall 

tcrms"42. Like the MFA IV, the agreement does not define the teast developed 

country group. A clarification of this provision would permit a better interpretation 

of the rule. 

Finally, more favourable treatment shaH be granted to reimports into a country 

of textile products which that party has exported to another party for offshore 

assembly, when the products are re-imported t'rom a country for which this type of 

trade represents an important proportion of its total textile and apparel exports343• 

W) Arc, art. 6(6)(h). 

140 IbM. art. 6(6 )(c). 

J41 Ibul. 

J42 l/Jid. art. 6(6)(a). 

J4J Il,,,1. art. 6(6)(d). 
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C. Possible Effects of a Successful Uruguay Round in Textiles and Clothing 

on the CBI countries 

1. Nature of the Caribbean Apparel Industry 

a. Producing in the Caribbean 

The appare) industry has become the largest exporter of the Caribhcéln 

Basin344• 

Economie analysis by Erzan, Goto, and Holmes 145 suggcst that apart l'rom 

the domestic producers of developed countries, the Caribbean cOllntrics have hecn 

sorne of the few developing countries to benefit from the erncrgence of thc MPA. 

The stlldy eoncludes that the market share gains in the apparel industry by the 

Caribbean countries might be associated with restrictions on major suppliers, althllugh 

there is also the possibility that gains could have been due to shifts in comparative 

advantage346• 

Although the restrictions generated by the MFA on major suppliers may have 

encouraged Caribbean textile exports, there are other factors that have influcnced 

this result, such as the existence of abundant low-cost labour347. Indecd, the 

Caribbean region has been developed as an offshore sourcing l.pace for forcign 

344 See supra note 233 and accompanying tcxt. 

345 Refik Enan, Junichi Goto & Paula Holrnes, "Erreet!! of the MFA on Devclopmg a)Unlric~' 
Trade" in H.W. Singer, Neelambr Hatti & Rarneshwr Tandon, cd~., Tmde LtherallZut;on ln the 1f)t)(J.\, 
vol. 8 (New Delhi: Indus Publishing Company, 1(90). 

346 IbId. al 746. 

347 "Even Korean firrns, whieh cnjoyed low-co~t production ror a long ume, eurrently hnd Il 
advantageous to relocatc sorne of thcir plan~ in (the Caribbcan and J MeXICO to lakc advan tage of the 
lower cost of labour and the closeness lo lheir ulUrnale market!!, and tu aVOld the penaltle~ of 
protectionism". Fatemi, supra note 187 at 229. 
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corporations, mainly U.S. corporations348
• The wage differential between the 

Caribbcan countries and the U .S. for apparel assembly is sa substantial that 

producing in the Caribbean is sometimes essential to keeping the foreign industry 

competitive at the international Jeve1349• 

However, the use of low labour cost countries as assembly zones in OI'der ta 

rcducc production costs is not new. As far back as the 1950s and 1960s, Asian 

countrics wcre the p10ccssing sites of U.S. companies350• Moreover, the use of 

Asian instcad of U.S.-origin materials351 added to the profitability of the U.S. 

industries. 

Over time, however, there has been a shift of U.S. companies assembling in 

Asia to the Carihhean Basin. The closeness of the region to the U.5.352, the 

existence of abundant low-cost labour, the possibility of receiving preferential tariff 

trcatment under TSUS 807353 (later HTS item 9802.00.80) when using U.S.-origin 

materials, and not being subject to strict quantitative restrictions354 gave the region 

a comparative advantage over its Asian counterparts355• 

34H Raffaelli, Suprtl nole 272 al 288. Sce also Chapter II, Section Il:B, abave. 

:WJ Sec for a discu~sion of lhill issuc Chapler II, Section II:A, ab ove. 

350 Sklair, .\'upra note 194 al 9-10. 

351 Sec Chapter Il, Section Il:C, above. 

352 Sklair • . 'iupra note 194 al 8. 

353 See Chapter Il, Section Il:A( 1), above . 

354 Raffaelli. supra note 272 at 288. 

355 Sec Appcndix D. 
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b. The Caribbean Apparel "Maquiladoras" 

Most of the Caribbean appard exports are directed to the U.S. markctl'ih 

and enjoy V.S. preferential tariff treatment under HTS item 9H02.00.HOl57. Under 

this program, products assembled in the Caribbean region with V.S. components may 

be re-imported in the United States with dut y payable only on the value-added in the 

processing country358. Particularly, in the case of apparel asscmbly, dut Y would he 

only payable on the labour costs, since this is usually the unly value addcd in the 

Caribbean countries. 

The Caribbean region is currently an apparel "maquiladora"35'J area. It has 

basically guaranteed the maintenance of profitahility in the U .S. marketJhO by 

promoting the use of V.S. components, granting low lahour costs, and, in gelleral, 

keeping the U.S. textile industry competitive. 

The establishment of apparel maquiladoras in the Carihbcan Basin has 

356 Over 90 per cent of apparel e"ports from the five leading-apparcl prO(luccr~ 01 the C'unhbean 
Basin -that is Costa Rica, Dominican Republic, Guatemala, Hondura!l and Jamaica-, are dlrected tn 
the U.S. market. NAFT A Effects on Apparel Inveslment ln Ihe CBERA Countrte.\', .\'uf"tl note 17X al 
14-23. 

357 Sec Chapter Il, Section Il, above. 

358 Ibid. 

359 "The tcrm <maquiladora' comC1l from the Spani!lh word mllqUllll, whlch ln coloOlal Me"lc() wa~ 
the charge that millers collccted for proœlt!!ing grain. Tuday maquiladora Mand~ a:, a genem: lcrm 
for those firms which 'proces!!' (as!lcmble and/or lransform in ~ome way) componenl:, imported into 
Mexico [or thc Caribbean countriCllI which are lhen reexporled. Alternatively it can be ~ald that 
maquiladora i!l an economic unit for the production of g()()d~ or !lcrvicc!l ba!lcd on the temporary 
importation ofraw materialsand equiprncnt to be Iran!lformed ln Mexico lor Ihe Carihbean counlrie~1 
and subsc'luently sold abroad." Nurris C. Clement, "An Overview of the Maqulladora InduMry" (1987) 
18 California WeMern International Law Journal 55 al 56 . 

360 Howevci', "[f]or the V.S. labour movcmcnt, any foreign competition ba~cd on chcap h!l)()ur 
was unfair, and sincc the 1960s il ha!l continually campaigned againM off!lhorc !lourdng on the ground~ 
that it caused the loss of U.S. jobs· SkIan, supra note 194 at X. 
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favoured the region since it has prcvided jobs and foreign exchange361• However, 

the long term consequences of this program do not seem ta be entirely beneficial for 

the regional economies. 

Apparel is an enclave industry with minimal integration into the Caribbean 

economy162. The precut goods arrive, are assembled with imported threads, and 

are shipped back. Only the wages earned by the workers remain to be spent within 

the Caribbean economies. Given that most materials arrive in the farm of precut 

pieces, the possible domestic inputs are the machinery and the thread. The 

Caribbean countries are not producing the machinery nor the thread. Moreover, 

under the maquiladora programs established in the Caribbean countries363, inputs 

are al10wed to be imported duty-free. This duty-free status substantially diminishes 

the incentive tn substitute Caribbean inputs. There is Hule possibility for domestic 

substitution unless the Caribbean region institutes a coherent industrial policy to 

vertically develop its textile industry from cotton to the finished good, as it was done 

361 The apparel indu!.try has made a significant contribution to the economies of CBERA 
c()u"aie~. For example, in the Dominican Republic there were already 262 apparel firms operating 
fo" export market!. ID 1991. Employment by these firms ranges from 25 to 2.000 employees per 
company, with the average firm employing between 300 and 500 workers. However, the 
unemployment rate near Santo Domingo and the Haitian border is still as high as 30 per cent. 
Investment Promotion Couneil of the Dominican Republic, Survey of Apparel Companies Established 
in the Dominican Republie, 1991. cited in NAFTA EfJècts on Apparellnvestment in CBERA Countries, 
.\·uprll note 178 al 17. In Jamaica, "the industry employcd sorne 23,000 people [in 1989]. As in other 
G1rihbean countri~, sorne 95 percent of those employed are women. The largest [Free Trade Zone] 
in Jamaaca is the Kingston Export Free Zone which expanded from 200 employees in 1981 to 15,000 
in 1989. In additIOn. income generated from apparel exports rose from $26 million to $50 million 
hetwccn 1984 and 1985. The US ma"'ket aeeounted for 87 percent of Jamaica's exports in 1990,58 
percent of whieh fell under the 807 outward proeessing programme. Total garmcnt exports from 
Jamaica tu Ihe US fur 1990 stuod at US $248 million." Statistics provided by JAMPRO International 
Operalton~, July 22, 1991, CÎted in Hosten-Craig, supra note 227 at 112. 

362 ln this cumment on apparcl and ils effeets in the Caribbean cconomies we follow the 
commen'~ of Fatemi that, although refcrring to the Mexican apparel maquiladora industry, are 
completely applicable to the Canbbcan apparel rase. 

3(,3 Each of the rive lcading apparcl producing countries of the Caribbean Basin has implemcnted 
a number of inv~tmcnt polieics designed to encourage investment in export-oriented industries, th us, 
favouring the establishment of apparel maquiladoras. For a summary of these investment policies see 
Appcndix G. 
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in Korea364
• 

Apparel maquiladoras are at the low-technology end of the scale for 

maquiladora industries. They provide virtually no transfer of technolob'Y and very 

Iittle in the way of training to the labour force. However, as mentioned ahove, they 

have contributed ta the Caribbean economies through the creation of johs and the 

generation of foreign exchange. 

The V.S. preferential treatment programs such as item 9802.00.80 and the 

Caribbean Special Access program36S, which encouraged the deve10prncnt of the 

Caribbean apparel maquiladora industry, have been severally criticised sinee they 

seem to promote the creation of industrial areas in deveIoping countries that do not 

provide for a relatively self-sustaining development on a local hasis3()(,. This kind 

of preferential treatment has been qualified as a "cynical t'orm of generusity" which 

encourages small countries with major development prohlems to promote industries 

not able to compete by themselves on global scales367
• U. S. Congressman Green 

declared that "Item 807.00 merely promotes competition between Hong Kong and 

Haïti for lower wage labour to serve this [U.S.] market without huilding markets 

worldwide,,368. Finally, Steele, when referring to the Special Access Program '\()C) 

for Caribbean Textiles, affirmed: 

"[It] is the obvious intent of the U.S. administration to make it 
impossible for participating countries to build up substantial appare1 
industries which are not just offshore assembly operations for US 
contractors but self-suffïcient manufacturing enterprises such as those 
developed in the Big Three and other major garmcnt supplying 

364 Fatemi, supra note 187 at 109. 

365 See Chapter Il, Section Il:A(2), above, for a di~cu~~ion of thi!l i!l~uc. 

366 Sklair, supra note 194 at 195. 

367 Oxley, supra note 64 at 35. 

368 Congrcssman Grecn "Statemcnt" in U.S. Congre~~: 5ubcommJltcc on Multinational 
Corporations, Commitlee of Foreign Relation!. quotcd by Sklair, supra note 194 al 49. 

369 Sec Chapter II, Section Il:A(2), abovc. 
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countries. The program seems to have been so structured as to 
discourage the possibility of such developrnent. To this extent, it is 
inimical to the wider economic good of the CBI countries.'t370 

Without atternpting to evaluate the overall advantages and disadvantages of 

the maquilaùora apparel industry for the developrnent of the Caribbean region, it is 

worth noting that in the long term the Caribbean economies would benefit more by 

the developrnent of a well-integrated industrial policy: "[olne possibility ... could be 

a vertically integrated domestic textile industry that starts with cotton production and 

ends with ironing the final garments and includes the whole range of intermediate 

production steps, including the generation of needed capital"371. 

Although such a proposaI seems almost unrealistic for a region generally 

overwhelmed by econornic, social and political crises, it could le ad to the creation of 

a Carihhean textile industry directed not only at achieving economic growth but to 

œgional development on a self-sustained basis372• 

2. The Uruguay Round and the Caribbean Apparellndustry 

A. The Hypotheses 

When referring to the Multilateral Trade Negotiations on textiles and apparel 

and their etfects on the Caribbean apparel industry, we must consider two different 

hypotheses: ]) effective Iiberalization to be attained in the negotiation process; and 

2) continuity of the current protectionist tendency in textiles and apparel. 

If the level of textile and apparel protectionism is reduced and there is 

liberalization of this industrial sector, two possible results rnay be foreseen: the 

Carihbean countries would probably not be able to corn pete in the international 

:no Supra nOIe 213 al 58 . 

371 Fatemi, supra note 187 al 115. 

372 Und. 
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markets, facing more efficient producers such as China, Hong Kong, Korea and 

Taiwan373
; or the Caribbean region could continue to assemble foreign fahrics as 

long as its rate wages were comparative lower than in other supplier clluntrics. In 

this case, the assembly process would probably be done with the most price 

competitive foreign-origin mate rial in order to reduce production costs. 

On the other hand, if there is no Iiberalization of textile trade and the current 

protectionist regime continues to govern, the Caribbean region will prohably carry on 

serving the U.S. market as long as low wages, preferential treatment and access tu 

the V.S. market are guaranteed. Therefore, the prolongation of the pwscnt 

international trade regime would favoured, at least in the short tcrm, the economies 

of the Caribbean countries. 

B. The Dunkel Text 

The ATC, presently being discussed at the Uruguay Round Negotiations, dues 

not seem to provide for a reduction of the level of protection in textile trade. 

Neither the Punta del Este Declaration nor the Mid-Term Rcview of the Uruguay 

Round contain an actual commitment ta phase out the protectionist trends in major 

importing countries. Indeed, even if there is an integration of the textile and apparel 

sector into the GATT system, the safeguard mechanism to be used during the JO year 

transitional period seems to provi,!ie basically the same, or even grcatcr 

protection374 than the MFA. The continued use of discriminatory treatment and 

quantitative restrictions will probably not allow the liberalization of international 

textile and apparel trade. 

If the transitional mechanism for the phase-out of the MFA is approved by the 

GATT Contracting Parties, it is possible that its safeguard mechanism be introduced 

into GATT in order to maintain the same protectionist standards. This implics that 

37:\ Sec supra nole 222. 

374 Sec Chaptcr III, Section I:B, abovc. 
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discrimination and the use of quotas would be part of the GATT system, and as Wolf 

has pointed out, "[t1hat priee would not be worth paying. There are things worse 

even than the MFA. One of them would be a trading system with the GAIT's body 

and the MFA's heart,,:ns. 

Apart from the apparent absence of liberalization of textile trade, the Dunkel 

text specifically addresses offshore processing operations of the HTS item 9802.00.80 

type 'He,. The ATC specifies that imports resulting from offshore assembly 

operations would be treated more favourably if this type of trade represents a 

significant proportion of the total exports of textiles and clothing of the processing 

country. Therefore, under the Dunkel text the Caribbean countries would likely 

continue to receive U.S. preferential treatment since 80 per cent377 of their 

apparel production is the result of this type of outward operations. This conclusion 

is rcinforccd when looking at the V.S. policies dealing with the Caribbean and 

Mexico in apparel and textile matters. Thus, for example, the Jenkins Bill mentioned 

beforeJ78, although directed at perpetuating discriminatory treatment against 

developing produeers of textiles, was not going to affect Mexico and the Caribbean 

countries since they were explicitly excluded from tighter restraints for sensitive 

products and from the graduation provisions. 

It is also worth noting that under the Dunkel text processing suppliers are in 

a more favourable situation than under the MFA itself. Indeed, while the latter only 

provides that cOllsideratio/l shaH be given to special and differential treatment to re

imports which a nation has exported to another country for processing and 

suhsequent reimportation379, the former specifies that more favourable treatmeIU 

:m Supra nOIe 264 al 235. 

:m) A TC, art. 6(6)(d). 

'lm NAFT A EJJecls 011 Apparel Inveslment in CBERA Counlries, supra nOle 178 al 4 . 

~78 Sec supra nOIe 26S and accompanying text. 

379 MFA. an. 6, para. 6. 
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shaH be given to the aforementioned re-imports. 

If the Dunkel text agreement on textiles and c10thing is appmved hy the 

Contracting Parties it ~ 'ems that there will he an integration of this scctor into the 

GATf. However, this process would prohahly not affect the prcscnt status in 

protection of the textile industry. 

The intention of maintaining the current international textile trade structure 

seems to be present in the whole ATC of the Dunkel text. Therefore, the Carihhcan 

countries will probably not be affected by its approval sinee no real change will he 

introduced into the current structure of international textile trade. 

SECTION Il: The North American Free Trade Agreement 

This section focuses on the regulation of textile trade in the North Amcrican 

Free Trade Agreement (NAFT A) already approved by the Canadian Government 

and awaiting approval of the U.S. and Mexican governments1XO• 

Specifie attention will be paid to the textile trade relation betwcen the U nitcd 

States and Mexico since this is the centre of concern for the CBERA governmcnts 

and the foreign firms operating in the Caribbean Region. 

Since apparel trade between Mexico and Canada has not been signitïcant -only 

0.5 of Canadian apparel imports come l'rom Mexico and Canadian apparel cxports 

to the Mexican market are even smalIer381
- the trade and invcstmcnt cffects 

introduced by removal of Canadian import duties and quotas on Mexican-madc 

apparel will not be discussed. 

380 NAFTA was approvcd by the Canadian Lcgi!>lature on June 24, )W3 . 

381 Stevcn Globcrman & Michael Walkcr, cd!>., A ... ·sesmg Na/ta: A Tnnal;onal Ana/y.l;s 
(Vancouver: The Fra~er InMitutc, 1993) at 132. 
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A. Textile T:ade under NAFrA 

l'rade in textile and apparel goods under the North American Free Trade 

Agreement [NAFT A] is regulated in Chapter III, Annex 300-B: "Textile and Apparel 

Goods", and Chapter IV Annex 401, Section XI: "Textiles and Textile Articles". 

Textile trade among Canada, Mexico and the United States, once the NAFT' A 

cornes into force, will be ruled by this agreement. In case of any inconsistency among 

NAFT A and other agreement directed to regulate trade in textiles and apparel, the 

former "shall prevail to the extent of the inconsistency unless the parties agree 

otherwise,,182. ft is worth noting that not only is NArrA given priority over the 

MFA, but also over any other "existing or future agreement" applicable to textile and 

apparel trade. This provision intends to guarantee the priority of NAFT A over any 

agreement in textiles and apparel trade that may be reached in the present Uruguay 

Round Negotiations of the GATT. 

1. Rules of Origin 

NAFT A estahlishes a "yarn forward" rule of origin for most textile and apparel 

products. U nder this test, not only must fabrics be formed in North America but the 

yarns also must be sourced from the United States, Mexico or Canada if the final 

product is to be granted NAFT A duty treatment383
• 

The NAFT A rules of origin for textiles and apparel goods are tighter than 

J82 North American Free Trade Agreement belween Canada, Mexico and the United States, Minister 
ul Supply ami Scrvice~, Canada, 1992, Annex 300-B, Sect. 1 Ihcrcinaftcr NAFTA). 

JIU Ibid .• Annex 401, Section 8, Scction XI. Under NAFfA thl!rc is no a generic rulc of origin 
covenng ail the textile and apparcl product!l, but thc ru le of origin is established specifically for cach 
particular prollilct in accordancc with the Harmonized Commodity Description and Coding System 
a~ adupted and intplemcnted by the Parties in thcir respective tariff laws. NAFf A, Annex 401, 
Section A(a). In certain cases, imported fabries that the NAFfA parties agree are in short supply 
may he u!led to fmm the final product wilhout hampering ils prefercntial trealment. 
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those under the Canada-U.S. Free Trade Agreement [FTA]'\s~. Under the latter 

only the fa bries must be North American if textiles products arc to rceeive fTA 

preferential rates. This IIfabric forward ll rule resulted l'rom the pressure of the U.S. 

textile and apparel industries that, opposing the existence of the FTA, sllught 

compensation through its inclusion in the final package. The harmful eftect of this 

rule of origin on Canadian textile and clothing manufacturers, which depends more 

on foreign inputs than do their U.S. counterparts, was partially recognized with the 

introduction in the FTA of "tariff rate quotasll (TRQs)1Hs. Under the 'l'ROs 

system, certain annual quantities of apparel made from importcd yarns and of 11011-

wool fabrics made from imported yarns are alloweù to enter the U.S. market al FTA 

rates of duty386, thus giving sorne relief from the strict rule of origin:un. 

The system of TRQs is also established in NAFT A hut under the name of 

IItariff preference levels" (TPLs)388. Specifie TPL., apply to parlÎCular gonùs 

between Mexico and the United States, Canada and Mexico, and the United States 

and Canada389• These TPLs were introduced in mder to "alleviatc the needs of 

the textile and apparel North American industry,,390, that is, essentially, the 

requirement of complying with the "yarn forward ll rule. 

Although Canada's efforts to avoid the new rule of origin for textiles and 

384 Canada-Umted States Free Trade Agreement, 22 Dccember 11)~7, Cano T.S. 19~1) No. '\, 27 
I.L.M. 1203281 (1988) (hereinaftcr FTAJ. 

385 Globerman & Walker, supra note 381 at 134. 

386 FTA, Chapter III, Annex 301.2, Section XI: 17 & lX. 

387 Intercstingly cnough, Canadian textile export~ to the United Slale!. bcgan tn IDcrca!.c evcn 
bcfore the FrA was in cff cel. "The reality of the FrA and the nccd to adapl acletl a!. a p!\ychological 
trigger and firms bcgan to look bcyond the domestic market ... In 19~9 Canadlan textile ex port!. to 
the U.S. were $464 million. In 1992 they approached $900 million. In 1<)<)1 lhey Will pa!.lI the $1 
billion ... ". Globerman & Walker, supra note 381 at 146. 

388 NAFTA, Annex: 3OO-B, Appcndix 6 (8). 

389 Ibid . 

390 Nafta: An Overview and Description (Ottawa: Government ot Canada, 1992) al 3. 
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apparcl in NAFT A were not successful, it achieved extended TRQs391. Indeed, 

unùer NAFTA the TRQs, current TPLs, are increased and provided with annual 

growth rates hetween 1 and 2 per cent for at least five years392• 

Apparel proùucts that are assembled in Mexico as provided for in HTS item 

9H02.00.HO from fahric which ie knit or woven outside the territ ory of the United 

States or Mexico, will also be subject ta TPLs when re-imported into the United 

StatcsW3. However, not ail U.S. apparel imports under this provision may enjoy 

TPI_'i. The exceptions are man-made fibre sweaters and apparel made from oxford 

c!oth, ùenim and sorne circular knit fabrics394• This exception only appHes between 

Mexico and the United States, forcing the importer to pay regular MF A rates. 

2. Tariff Elimination 

Taritfs in textiles and apparel products traded between the United States and 

Mexico will he progressive1y reduced over a ten-year period395. There will be 

immediate elimination of tariffs on textile and apparel products re-imported into the 

U nitcd States that arc assembled in Mexico l'rom fabrics wholly formed and cut in 

the United States3%. 

Most tariffs on textiles traded between Canada and Mexico will be eliminated 

uver an eight-year period. Apparel tariffs will be reduced over a ten-year 

periO(jW7. 

W\ Globcrman & Walkcr. supra note 381 at 136 . 

. '\1)2 NAFTA. Anncx 300-B. Appcndix 6(B) . 

. w.~ Ihlll. 

~94 /lnd. 

~95 /l,id. Anncx JOO-B. Appcndix 2.1 (B) . 

3% Ihitl. Anllcx 300-B, Appcndix 2.4. 

:W7 Ibid. Anncx. 300-B. Appcndix 2.1 (c). 
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Tariffs on textiks and appareltraded between Canada and the Ul11ted States 

will continue ta be reduced as set out under the FT A WH. 

Annex 300-8, section 4 establishes a transitional emcrgency actton to he llsed 

when serious damage or actual threat thereof to the domestic industry 01 a party IS 

being produced due to the increased quantities of imports of a textile or apparel 

product into the territory of another party as a result of the reduction or c1il111llatloll 

of a dut Y provided for in NAFT A. In such a case the irnporting party may suspend 

any further reduction of the tariff or increase the rate of taritfs 10 certain spcl'itïcd 

levels399
• 

3. Quantitative Restrictions 

Canada and the United States are not subject to the MFA'too. MFA 

quantitative restrictions are only applied to Mexico by the United States. 

MFA quotas on apparel goods that are assembled in Mexico t'rom fahrics 

wholly formed and cut in the United States that are reimported into the United 

States will be removed once NAFT A cornes into effect40I
• Quotas covenng lIon

originating402 goods will be eliminated progressively during a transition periotl of 

ten years403• 

NAFTA establishes a transitional safeguard rnechanism that allows the 

imposition of temporary quantitative restrictions in non-originating goods agilm~t ally 

398 Ibid. Annex 300-B Appendix 2.1 (A). 

399 Thc ratc of dut Y may be increa!>cd to a level notto cxcccd the lc!>~cr of "(1) the m()~l-lavore<.l
nation (MFN) applied rate of dut y in clfeel at lime lhe action i~ laken, and (il) lhe MFN apphcd raie 
of duly in crfcet on Dcccmbcr 31, 1993". Ibid. Seclion 4 (h). 

400 Sec supra note 100 and aCC<lmpanymg text. 

401 NAFTA, Anncx 300-B, Appendlx 2.4 and Appendix 3.1 (B) (<):a) and (10) . 

402 Ibid. Annex 300-B, Section 2 (2) (a). 

403 Ibid. Annex 300-8, Appcndlx 3.1 (B) (IJ). 
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of the contracting parties.lO.l: 

"If a Party considers that a non-orlginating textile or apparc\ good, 
including a good entered under a tantT preference ...• is hcing importl.·d 
into its taritOly from a Party in such increased qllantttll's. in ahsulute 
terms or relative to the dome~tlc market for that good. ulHkr sllch 
conditions as to cause serious damage. or actllal threat thercot. to li 

domestic industry producing a Itke or dircctly rompl'tltlve good III the 
importing Party, the importing Party may request consultat Ions Wlt h the 
other Party with a view to ehminating the senoll~ damage or aetllal 
threat thereof,405. 

However, if the safeguard mechanism is to he applicd hctwccll the l LS. and 

Canada, the action continues to be governed hy Article 407 of the FTI\, "whlch is 

commonly interpreted as precluding quantitatIve restnctions,,4(1(,. Thl~ l11eans that 

quotas will be not adopted between Canada and the United Statc~, hut only hctwl~en 

Mexico and Canada, or Mexico and the United States. 

Intere~tingly enough, although NAFT A establishes its pnority status over the 

MFA or any future agreement in trade on textiles and apparel, It sets a prohihltion 

on adopting or maintaining any quantitative re~tnctlon under the saleguard 

mechanism if the specifie product has been integrated into the GATT a~ a result ot 

commitments undertaken by the Party that wants to place the restrictlon4117
• 

Once the transitÎonal period has expired, the safcguard Il1ca~urcs will not 

proceed except with the consent of the party agamst whom the actIon WIll be 

taken408• 

404 Ibui. Annex 300-8, Section 5. No safcguard mea~ure~ arc permlllcd on "oflginaung" g()()(I!'I. 

405 Ibid. Annex 300-8, Seclion 5(2). 

406 Globcrman & Walker, supra no le 381 al 146 . 

407 NAFTA. Anncl( 300-B, SccllOn 5 (12). 

408 Ibui. Annex 3(Xl-B, Scellon 5 (13). 
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B. The Mexican Apparel "Maquiladora" 

Although the general rcasons that allowed the emergence of Mexico as an 

offshore proce~~ing locatJ(ln were discussed abo"e when studying the Caribbean 

casc4()(), it ha~ hf!Cn ~aJtI that It !s a significant development of the U.S. offshore 

assemhly provI~I()n41O, i.e. HTS item 9802.00.S0. 

The Mexicé.1n Maquiladora Program411 , established in 1966, not only has 

hclpcd to solve the huge Mcxican problem of unemployment, but it is also the 

second Imgcst source uf torelgn exchange, thus being considered an important part 

of the economy412. 

Over the last de cade one of the main objectives of the Mexican government 

has been to integrate the maquiladora industry into the national economl13
• 

"Optimally, Mexico must contribute more than its labor, eventually increasing ilS input 

ot raw matenals, parts and components in the Maquiladora manufacturing process. 

'1'0 date, the highc~t intcgration achieved is an abysmal 2%."414 

409 See Chapter Il, Seçtion III:A, abovc. 

410 Cheryl Sçhel:hter, "The Maquiladora Industry and Free Tradc", Mexico Trade Lettcr, Articles 
lrom Canada. GoUlleb &. Pear~()n, March 12, 1992. 

411 n, MCXJ(o Immulated the Border InduMnalll.allOn Program, which bccarnc known as the 
maqulladom !oIyMcm .• ml! launl:hed the program in May of 1966. Arnencans alwaYll had sorne degrec 
ni InWl\tment ln Mexlw, and had localed !lomc procc!llling and a!>sembling in MeXICO, but the BOlder 
Indul\I nail/ation Program wa~ ~omething new. The program wa!> !>pcclfically designed to aUract labor 
tntcn~i"c lllllu~lnc~ ... Dunng the next two dccadc~ maqulladora!! expcTlenee grcat succcss ... The future 
01 ma~Ullad()fa!ol l~ hkcly tu bc a~ bnght a~ II!> past... LabOT CU!!ts 10 Mexico are roughly onc·seventh 
ofwhat they arc ln Ihe U.S.; the Mcxican govcrmnent !>llpport!l the proglam; transportation betwe,," 
the munlr:e~ I~ gcnerally mcxpenMvc, and lhe Unlled Statc!I sull only chargc!> a valu" added dut y on 
componcllt!> a!ol'cmblcd abmad." Gray Sanders, "t\·aquilador3l1 and lhe Yucalan" (1990) 5:3 Flotida 
InlcrnatHlnal Ut\\' Journal 52:\ at 527-529. 

412 Hll!oltcn-Cr:ug • . \Llpm noie 227 at 102 . 

41l NorT\!> C'. Clement, "An OVCf\olCW of the Maquiladora Industry" (1987) 18 California Western 
Inlcrnallonal Law Journal 55 at 63. 

414 Schcchtcr, sUl'rll note ~10 at 7. 
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Exports from the Mcxican apparel maquilaùora aCCllllnt for il signifieant 

portk'n of toial Mexican apparel exports. Mexlço dues not have a vertJcally 

integrated domestic textile inùustry. It is essentially a !lllpplicr ni appard matie with 

foreign components415• U.S. trade with MexIco, like 111 the Ca!ll' of the C'aribhean, 

largely has involveù the assembly ot garments from lJ.S. components, hl'(H.'e the 

significant mie that U.S. fums have played in the devclopmcnt ot the Mexlcan 

apparel export industry416. It is estlmated that at lca~t ~() per ccnt ot total 

Mexican apparel exports go to the United Statcs417
, and that U.S. apparcl Il11portS 

from that country under subhead1l1g 9X02.0().~O accountcd lm 92 per cent \11 

1991418. 

Before 1989, U.S. apparel imports from Mexico under lITS Item 9X02.00'sO 

were only subject to MFA quantitative restrictions. However,1I1 the MF" hilatewl 

agreement signed by the United States419 and Mtxico in 19~X420, the United 

States introduced a new program ca lied the "Special Regime". 

The Special Regime is similar to the Special Accc~s program411 for the 

Caribbean Region. Under the Special Regime apparel item~ aS!lemhled \11 MexIco 

from fahric parts formed (I.e. knit or woven) and eut in the UllIted States reccive 

41'1 Fatemi, supra note 187 at 109. 

416 Ibid. 

417 NAFTA EjJects on Apparellnvestment in CBERA Coun/rles, .~uprll note 178 at 1. 

418 Ibid. at 4. 

419 "The United Statc!I had Import-re!ltramt agreement!l or quota!l wlth .,orne 40 I.:()untne~ 10 

1991. Thc!le counlric!I supplied 83 per cent of total MF A Import~ hy value for that year". U.S. 
International Trade Comml!1!!ion, U.S. Import.\· of Texllle.\ and Apparel under tlte Mu III Ji/1er Arrangement: 
Annual Report for 1991 (Wa~hIOgton, 1992) al hi. 

420 Bilateral Texule Agreement BelWeen the Umted Stllte.~ of America and tlle Umted Mexlc.an States, 
Mazallan: February 13, 1988. 

421 See Chapter II, Scellon II:A(2), abovc. 
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hberahzc impurt quota treatment when enterifJg the U.S. market422• 

Unllke the Special A~:.;es~ Program, which uses separate quotas (GALs), and 

permlh vlrtually unllmlted market acccs~ for such products, the Special Regime 

"combme~ product~ ot US. and torelgn fabrics under the same quota and ltmits quota 

growth to 6 pcr cent annually"421. Under this program, quantitative restrictions on 

Mexican apparel Items were mcrea~ed from 50 to 90 per cent424• 

ln Fehruary 1<)<)0 the Special Regime was renegotiated and the United States 

diminatcd qllota~ ln 52 apparel items. The remaining quantitative restrictions were 

cnlargcd hy 25 per cent42
'ï. 

Bcfore the current preferential system, Mexican apparel producers opposed 

the use of maquiladora plants hy U.S. apparel manutacturers. They were concerned 

that U.S. manutactures would use the scarce quota allocations, tlus hampering their 

accc~s to the U.S. market. The Mexican government, in suppurting their domestic 

industry, was rcluctant to approve additional participation by U.S. apparel producers 

in the Maqlliladora program426. Ml)reOVer, the application of MFA quotas to 

apparcl imports into the United States, even though the textile~ originated in the 

United States, was also per se an impediment to the growth of apparel maquiladoras 

422 NA FrA EJJect.\· on Appllrel [nvestmenl in CBERA Counlrie~, supra note 178 at 2. 

42~ PrOt/II(1/011 Slumng /985-/988, supra note 198 at 6-7. 

424 Gary Clyde Hulbaul'r. ct al., Prmpect ... for Nortll Amerlcan Free Trade: Texlt/es and Apparel 
(Ottawa: unpuhh!.hcd paper, 1989) at \0 quoted by HOMen-Craig, supra note 227 at 103. 

42'i /bul. 

42h r' '- heryl Schechter and DaVid Brill "Maquiladoras: Will the Program Continue'!" (1992) 23:3 
St. Mary'!. Law Journal 679 at 717. "The mexlcan governrnent encouraged existing U.S.-afflliated 
maqUila operatIOn!. that were cxport1Og apparcl to forcign markets to do ~o duectiy from MeXICO 
mther than export maqUlla-!Iewn apparcl from related faclhtie~ 10 the Umted States so that more 
mum wllu1d he Icft ID the quota~ for production by Mexlcan companies". Productwn Sharmg 1985-
JC)88, _\lIpra nOIe IY8 at 6-7. 
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Si.lce most of the Mexican quotas were tïlled427 • 

Neverthekss, sinee the estahlishment of the Specml Regllllc. WlllCh pmvilks 

a more liheralized import quota treatment, the Mexlcan apparcl maqUllatima 1I11lu:-.try 

appears to have expanded42H
• 

C. Foreseen Consequences of NAFTA on the C'arihbean Textile and Apparcl 

Industry 

As studied hefore, Mexico and the CBERA C'ountrics hall rcprcscnted li 

competitive geographical area for U.S. offshore a~scmbly plOccsslIlg and othcr 

forelgn appare1 hrms. Low-labour costs, among other factors, have glYen tlm region 

a comparative advantage in the productIon of labour-1I1tl'IlSIVl' prOllucts ~Ilch as 

apparel429
• 

In the last de cade, however, U.S. imports of apparel trom Mexico had hecn 

stagnant !lince the U.S. firms had chosen to expand ottshorc asscmbly opemtll)n~ 111 

the Canbbean rather th an in MexIco, hecause labour cosb have becn cven lower III 

the former430• While hy 1991, Mexlcan workers In the apparel IIldll~try earncd 

US$1.20 per hour411 , workers from the Dominican Rcpuhlic, the Icaùing CBERA 

427 Norris C. Clement and Stephen R. Jenner, Localton Dew.lonll Regardmg Maqulladora/ln
Bond Plants Operaltng ln BaJa Cahforma, MexIco, Border bllue!. SCflell. No.1 (San Dlcgo. San DIego 
StatclI Umverslty, Inlllltute for RegIonal Studlell of the CaltforOla!-" 19X7) cJlcd hy FaLcrm, \Uflrll noLc 
187 at lOCi 

428 Thl!> !>ccmll to he the tcndem.:y whcn analy),tng the tnLre3!.C of McxILan dpparc1 ex port ... undcr 
itcm 9802.00.8U dunlt6 the penod 19R7 -1991. Whlle 1 rom 1 <.JX7 10 1 <JX<) Iho..,e exporh InLfcallcd hy 
142 milhonll of U.S. dollar~, from 1989 to 1991 lhere wa~ an Incrca..,c 01 2X1 mIlIH)fi'" 01 U.~ dollar~. 

429 Sec Chapter Il, Scellon Il (A), above, for a dl!.cu~~lon of thl.., I..,..,ue. 

430 ProductIOn Sharmg 1985-1988, ~upra noie 198 at XL ..... 

431 Yearbook of Labour Slalislles, Internaltonal Labour Olflce, 51~1 11I1IUC, Gcncva 1')<)2; and 
Unitcd Nallon~, DcparlmCnl of Economlc and Social DcveloprncnL, Monthly Bulletin of SWlI.\IIt.\. Vol 
XLVII No. 4, April 1993. 



• 

• 

91 

exporter 01 apparel to the United Statell, had an hourly wage of US$O.77432• The 

Opposition of the Mexican apparel mdulltry to the use of the maquiladora plants by 

U.S. manufacturcrs hctore the eXistence of the Special Regime, may also have 

contnbutcd to the stagnation of Mexican apparel exports to the U.S. 

Thc ~electl()n of the Carihhean region as the site for apparel outward 

pmcc~~lI1g ha~ becn rctlected in the growth level of the Mexican textile and apparel 

industry. Whllc the Mexican national economy grew at ahout 3 per cent annually in 

the 19H7-l990 pcnod, the textile and apparel industry only grew at about 1.5 per 

cent41
\ ln contrast. the Dominican Republic increased apparel prcduction by an 

estimated ) 50 per cent during that period414• 

Dc~plte the preference of establishmg outward operations in the Caribbean 

Region, Mexico was the second largest source of apparel exports ta the U.S. market 

attcr the Dommican Republlc during the period 1987-1991435
• This strong position 

of the Mexican apparel Maquiladora has been favoured lately not only with the 

cstabllshment 01 the SpeCial Regime, but also with the more liberalized treatment 

that 10 gcneral U .S. authoritlt..s have granted to Mexican apparel exports ta the 

United States. Thus, in 19H9, the U.S. Commerce Department extended sorne quotas 

under the Special Regllnc III order to receive the Mexican apparel surplus in the U.S. 

market41(,. 

The Mexican apparel Maquiladora is likely ta be favoured even more with the 

approvul cf NAFf A to the detriment of its Caribbean competitors. Concerns have 

heen explcssed, hy hoth the U.S. firms operating in the Caribbean Region and the 

governrnents of the CBERA countries, in relatIOn to the possible disruptive effects 

432 NAFTA EJ]èCI!l on Apparel Inveslmenl ln CBERA Coul1trles, supra note 178 at 16. 

4.11 Und. al 25. 

434 Und al 16 . 

435 Ibul. al 25. 

41(, HO!ltcn-Craig, .\upm note 227 at 103. 
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of a NAFTA on the current patterns of apparcl traùe~~7. 

ln examinmg such concerns, the 11.S. International Traùe C'ommis!lion (ITC) 

reported on the potentinl effects that the grantll1g ot ùuty-tree and quota-l'ree 

treatment to U.S. imports of Mexlcan apparcl unùer HTS Item 9X02.()(}.l'{O could 

produce in the Caribbean Region~3H. 

The ITC drew conclusions for the CBERA Region as il whole hased 011 the 

five countries that currently account for the maJonty ot Caflhhean apparcl eXpllrts 

to the United States, that is, Costa Rica, Dominican Republic, Guatemala, Ilonduras 

and Jamaica. The hypothesis in the ITC's study was that NAFTA woukllmmcdlatcly 

eliminate quantitative restrictions and taritts on U.S. apparel Il11ports twm Mexico. 

The cost analysis439 and the trade diversion eCOllomK mOllel~~o u~ed hy 

the ITC allow it to atfirm that "although dut y ehminatlon may not provlde an 

absolute cost advan'cige for Mexico in many item~, It Will pruduce some change in 

Mexico's favour, even in cases where the eft~ctivc dut y is relative ~lllall,,~41. 

In general terrns, the ITC identitied low-Iahour and transportation cost~ as the 

primary determinants of competltiveness for U.S. tirms operatmg in the Canhhean 

and Mexico: 

"The size of non-U.S. cost component tor identlcal prmJucts in apparel 
production-sharing operations is slmtlar in the CBERA c()llntrie~ and 
Mexico. Elimmation of duties and quotas on im~orts trum Mexico, 
therefore, will improve the relative rost compctltlveness ut Mexican 
producers compared with their collntcrparts III the Canhhean and 
Central America --particularly tho~e products wlth a large foreign 
assembly cost component. The tmdmgs ot the lIlvestment dlversiol\ 
ànalysis indicate that a l';AFT A will introducc inccntivc~ that will tend 
tn favour apparel investment shitts from the CBERA c()untrie~ to 

437 NAFT A EfJeets vn Appmel Inveslment ln CBERA Countru ... \, .\upra note 17X al VII. 

438 Ibid. 

439 Sec Appenùtx H. 

440 Sec AppcnùlX I. 

441 NAFTA EfJeets VII Apparel Investmenl in CBERA C()untrte.~, .\upra note 17X al 72. 
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Mexico. However, Jt was not possible to identify the magnitude of any 
~hltt~ for any of the countries ... because of the lack of data on specifie 
invcstment flow~.,,442 

A~ mentloncù hetore m it~ stuuy the ITC assumed that with NAFTA there will 

he an immedJate elJmmation of ail duties and quotas Dt U.S. apparel imports from 

MeXICO under HTS Item 9802.00.80. However, the hypothesis of a "yarn forward" 

rule ot ongin in NAFT A wa~ also considered. The ITC estimated that although su ch 

a rule may reduce the mcentives for investment shifts l'rom CBERA countries to 

MeXICO, It WIll not offset them44\ 

The current NAFTA mcIudes the "yarn forward" rule of origin. Indeed, only 

those apparel produCb that have been assembled in Mexico with U.S. materials 

wholly tormed and cut in the UnIted States and exported from and reimported into 

the U nited State~ will receive immedmte duty-free treatment and quota elimination. 

Those Mcxlcan apparel products that, although entering the U.S. market under HTS 

item 9802.00.XO, are assembled with U .S. fabricated components manul'actured with 

iJl1ported raw materials are suhJect to a lO-year transitional period in order to be 

treed ot quantitatIve restnctions444• These products, however, are not subject to 

a taritt ICdllction process ~ince they are not "origmating" goods, that is, they do not 

meet thc "ya rn torward" ru!e of origin. 

Interestmgly enollgh, t:1e mclusion of the "yarn forward" rule of origin in 

N/\FTA Instead of the "fabric forward" rule, will not make any difference in the 
, 

cornpctitivcness ot the Mexican apparel Maquiladora in relation to its Caribbean 

cOllnterparts since U.S.-l'ormed fabrics are usually either woven or knit using U.S.

made yarns44';. 

The estabhshment of NAFT A "wou Id eliminate advantages of the CBI and the 

442 Ilnd. al 69. 

443 /lmJ. al 70-73 . 

444 Sec Chapler III. SecllOn II:A, above . 

• 1""5 NAFTA EJJéct.\ on Apl'arellnvestment in CBERA Countnes, supra no le 178 at 71. 
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natural advantages of Mexico would put it in LI hetter posltllln"446• Mexlcan low 

wages, lower transportation costs-l-l7. and reduccd tarifts under NAFT!\. arc ltkl'ly 

to create an tnvestment advantage tor MexIco 10 the appard ~ectorl-lX and 

increased opportunitles for trade. 

NAFTA~eems to render ineftectlvL' the Canhbean rcglll1ù prekrenttal <Il'l"l'SS 

and dut Y reductions. The Mexlcan-U .S. free trade rdatlons wOllld prohahly lh aw 

future forelgn tnvestment away trom the CBERA Clluntne~ lInle~~ Ml1l1l' art 1011 IS 

taken to equalize the Mexlcan and Canbbean posItIons. SlIrh :Il:tlon could hl' thl' 

expansion of NAFT A to coyer the CBERA countries441J
, or the devc\0pl11l'llt 01 a 

special program that would permit the ImportatIon In the N!\FT/\ area 01 ('allhhean 

apparel in the ~ame tavourable terms under wllll:h Mexican apparl'l IS lI11ported. 

If the potential harmtul effects ot NAFTA in the fraglk Canbbean econ()l1lil~s 

are ignored. these countries will be forccd to proVIlle tJrl11~ wlth cvcn greatcl cost

savings if they wish to offset the NAFTA bendits 4'iO. Thl~ lI11phe~, e~~el1tlal\y, 

reducing even more the already lnw wage rates. However, II slH.:h a poltcy IS adoplcd, 

it seems that the benefits of additional foreign ll1vcstment In the Caribbean RègHlIl 

would be signiflcantly diminished4.51, 

446 Hosten-Craig, supra note 227 at 109 

447 Sincc MeXICO is !lcparated from thc Umtcd Statc~ hya land hordcr, tran~p(}rtallon c()~I., are 
lower between tho!te COUnlne!t than from the Canhbcan regton 10 the Unllcd Slatc., 

448 Hosten, supra note 227 at 112. It may he afltrmcd that even hclore Ihc prop()~al (lI NAFI'A, 
Mcxlcan apparel wa~ favoured by the Umted State." duc to Ihc Mexlcan polK]' rclorm., thal have 
allowed ils tran~lllon from a protCCllont!lt regtmc tn a more Itberalllcd ewnomtL modcl Thu~, lor 
example, although in 1989 Mexlcan apparel export~ rcached the lull quola, the lJ S Dcparlmenl (JI 
Commerce allowcd the enlargement of the DC~tgnatcd Con.,ultatJon Leve'" In order 10 aLwmmodalc 
addtUonal export!t to the Umted State~. IbId at lm. 

449 Lalaru~, supra note 68 at 179 . 

4.50 NAFTA Effects on Apparel InveMmenl (Jn CBERA Counlr/C.\, .\upra note 171'1 at 7?. 

451 Ibui. 
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CONCLUSION 

The Canbbean apparel indu!,tl~, i~ an outgrowth of a pfùvision of the U.S. 

Harmol1lzed Taritf Schedule which gran 

yt~ prelercntial trcatment to U.S. Imports that have been assembled with U.S. 

lahncatcd component!,. In order to hencflt from such preferential treatment, foreign 

invcstmcnt, mamly U.S. Jnvestment, has been d\fl!cted ta the Caribbean Basin to take 

advantage 01 the ahundant existence of low-cost labour. The Caribbean Basin has 

then hecn a ~i~e for outward processing where low production costs have maintained 

the competltlveness of toreign textile and apparel industries at the internatiOnal 

levcl. 

ln thc long term, however, the development of the Caribbean Basin as an 

ollshore assembly processing area seems ta be not entirely beneficial for the 

cconomles of the Caribbean countries. Indeed, there is no vertically integrated 

Canbhean tcxtlle and apparel mdu~try able to compete by Itself on an international 

!'cale. The Carihbean apparel industry is completely dependent on the U.S. market 

and thus not ahle tD contribute to the general development of the region on a self

sustaint d ba~is. 

Although the evolution of the Caribbean apparel industry may not be the most 

appropnate strategy tor development, It is eVldent that until now it has provided jobs 

and lureign exchange to a reglOn generally overwhelmed by high rates of 

unemployment and vanous economic and politlcal crises. These benefits may be 

alTcctcd hy any new development in the international textile and apparel trade order 

cspecmlly when the dcpendence of this industry in the U.S. market is considered. 

The phase-out of the Multifiber Arrangement presently being discussed at the 

Uruguay Round of Multilateral Trade Negotiations and the North American Free 

l'rade Agreement is one of the present internatIOnal instruments that may affect the 

future of the Carihbean textile and apparel industry. 
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The mechanism contemplated tor the phast.'-out ot the Multlttbn 

Arrangement ln the current Multilateral Trade Nq~{)tlat\Om, of thl' Uruguay Roumi 

does not seem to liheralize textile and apparel trade. The uansltlolwl llleCha1llSI11 tm 

the integratlon ot thls traùe !o.cctor mtn the GATT I!o. very !o.\l11llar tll the adual 1 U\c!o. 

of the MFA. As !o.uch, textile and apparcl trade will hkdy wntllllll' tll hl' OIH.' 01 tllL' 

sectors mnst hlghly protected at the lI1ternatlonal \evel. Wllhollt any major change 111 

its international regulatlOn. Therelore, II seem!o. that the Canhhean appare\ illllu!o.t1y 

will continue servmg foreign tJrms wlthout hemg attel'Ied hy any dl'al Ihat may hl' 

reached at the Uruguay Round. 

Unhke the Uruguay RoumI NegotlhtlOnS, the North Amene:, Frl'l' 'l'rade 

Agreement seems to attecL the Canhhean apparel mdustry. 'l'hl' lJ.S. g[anteù 

preferential treatment to the Canbhean Basm wlth the c[catlon nt the CBI Spl'Lïal 

Access Program. However, the estahlishment ot the Mexican Special Regime and thl' 

preferentml dut Y trl'atment that Mexican appare\ ex ports woulù reLl'IW wlth the 

Implementation ot N AFTA, IS hkely lo crea le an IIlvestment advantage lm MexIco 

that is ùetrimenlal to the Canhbean Region. The U.S. !ntl'rnatHlIlal Trade 

CommissH.m has élffirmed that It the Carihhean l'ountnes wi!o.h Ili cOlltront the 

negative et't'ects ot NAFTA on thelr apparel lIlùustry, they 1l111!o.1 enlargl' the 

advantages for forelgn investment. However, tlm IInplics that labour ratc~1 Illu:-.t he 

lowered even more, thus reducing the henetJb of lorl'Igll IIlVc:-.tmcllt \11 : ~lC Region. 

A less painful option tor the Canbhean Ba!o.1I1 woulù he tn hewlllt: a party to 

NAFT A, thus gaining the same preterentlal treatml'nl grantcù t() MeXICO. Th 1:-' 

solu'jon would give the Canbbean countrie:-. an opportumty tn wmpcte Oll more 

equal terms with their Mexican counterpart. 
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U.S. TrMIe wnh , .... Clrlbbeln al.ln coun'r' •• , 1984-91 • Sharfl of U.S. Sh.,. of U.S. 
flxpons ID Impons 'tOm 

y"" U. S. flJtpons' th" world U. S. ;mports~ theworld U. S trade b4Ilanoe 

MiUion dollars PflfCflnr Million doUars Perc.nt A,I''''''n dall",. 
19~ ............ 6.3002 2.9 8.B96.5 2.8 -2.596.3 
19B5 ..... _ ....•. 5.9964 2.8 6.849.9 2.0 -853.6 
1986 ............ 6.2922 2.9 6.186.8 1.7 10S4 
19B7 ............ 6.940.6 2.8 6.178.1 1.5 7626 
1988 ............ 7.6663 25 6.172.3 1.4 1.494 0 
1989 ........... 9.184.4 2.6 7.020.6 1.5 2.163.8 
1990 ............ 9.69B.2 2.6 7.601.3 1.5 2.097.0 
1991 ....• _ ...... 10.170.1 2.5 8.304.3 1.7 1,865.8 

1 Dom.stic a.ports. f.a.s. basis. 
2 Imports for con,umption. customs valu •. 

Source: Compiled from official statjstics of th. U.S. Oapartment of Commerce . 
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U,S, Impons 'or consumptlon from CBERA countrte. o, goods not ellglble for duty·fr .. " .. 'ment 
und., CBERA, 1987·11 

(In rhouslIIds of dollars. CIIs"ms Il.JWtt 

Product CIIIIgOIY , 1987 1988 1989 1990 '99' 

TIXlllls and apparel .................... 1.148.432 1.488.812 1.753.055 2.006.348 2.558.240 
Pllro'-um Ind pelrallum produdS........ 1.376.662 1,OS8.5o:!4 1,044,432 1.340,317 ',399.607 
Footw •• r ..... ' ..................... '.. 30.365 39.255 45,215 35.806 38,700 
Clrtaln handbagl. luggag., 

and fiat QOOO! • _ •...••••......•.• , •• , 20.215 20.410 16,669 18,264 26,651 
C.rtain lelth.r apparll . .. .. ... .. .... . .. . 2.348 3.386 l' ,279 15,194 14.064 
Wortq~lo".,. . .. .................... 3.996 3.906 5.452 4,360 4.415 
Tun.......... .. . . ..................... ,,7 '4 2 111 0 

------------------------------------------Tot.1 ........•......•........•.• , 2,582,'35 2.614,307 2,876,103 3,420,400 4.041,677 

1 Produa categoril' .,. dlfinld by HTS ,ubheadlflg in tabl. 8·3. 
NOI •. -Figur.s for 1987-88 undtr th. HTS classifICation system (s.etable 8-3) are esllmated. 
Nol. -8ecluse of rounding. figures may nolldd to tolals shown. 
Source: Complled from OffICiai st.'lSta of th. U.S. Oepartment of Comm.rce . 
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~9~9!~ron. for consumptlon trom coun"". deslgnated und.r CBERA, bV dut Y treatm~"t, 

nem 1989 1990 --
'99' 

v.tu. (t,ooo doll,rs. customs v,'u,,) 
Total imports ......•..........•.•..•.••...•..••..• 

Dutlable value' " ................. " ...•.......... 
HTS 9802.00.60 and 9802.00.80 ................ . 

HTS 9802.00.80.10 ...............•........... 
HTS 9802.00.80.50 .......................... . 

Other ........•........•...••••••.••......•.... 

Duty·tree valur .•.•....•.••..••••••••.•.......•.. 
MFN3 ...••••••••.•.••••••.••••••..•••.•••••••• 
CBERA4 •...••••....•••.•.••.•.•.•........•... 
GSpe ....•....•... , ...••..•..•....... , ....... . 
HTS 9802.00.60 and 9802.00.80 •.•.•....•.....•• 

HTS 9802.00.80.10 ...••••.••••••••.•...•.•... 
HTS 9802.00.80.50 •...•....••••.•....•...•.•. 

Oth.r duty fr .. 5 ••••.•.••.•..•.•••.••••••.••.••• 

Totallmperts .•..••••..••••••.••••••.•••••.••.•.•• 

Outiable value' .•.•••....•..•.....•............•. , 
HTS 9802.00.60 and 9802.00.80 ••...........•.•• 

HTS 9802.00.80.10 .........•.••.............. 
HTS 9802.00.80.50 ....•...................... 

Othlr ...................................... .. 

Duty-t,ee value2 . . • • • . . .• . .•...........••........ 
MFN3 •••••••..••...•..•••...••..•..•....•..••. 
CBERA4 .....•..........•.•...••.•.••.....•.•. 
GSP4 ........................................ . 
HTS 9802.00.60 and 9802.00.80 ................ . 

HTS 9802.00.80.10 ..........•................ 
HTS 9802.00,80.50 .......................... . 

Other duty fr.. • .•.....•.....••......•..•...... 

6,637.440 

2.101.839 
504.882 
106.055 
398.241 

1.596.957 

4.535.601 
1.854.400 

905.762 
415.859 

1.089.6904 
286.Q1 
785.766 
269.881 

100.0 

31.7 
7.8 
1.6 
6.0 

24.1 

68.3 
27.9 
13.6' 

6.3 
16.4 ' 

4.3 
11.8 
4.1 

7,525.208 8.229,366 
2.573.813 2.869,880 

520.107 691,052 
112.770 146,307 
406.235 544,695 

2.053.706 2.178,828 

4.951.395 5.359,486 
1.968.007 1.912,824 
1.020.717 , .120.697 

472.303 "'0.439 
1.153.325 1.418.075 

318.108 410.905 
815.542 1.007.t15 
337.04? 497,451 

Percent oItol.1 

100.0 100.0 

34.2 349 
6.9 84 
1.5 18 
5.4 66 

27.3 265 

65.8 651 
26.2 232 
13.6 1:" 6 
6.3 50 

15.3 172 
4.2 50 

10.8 122 
4.5 60 

1 Reported dutiable valu. has beln reductd bof th. duty·fr •• value of impen. racordad unde, HTS lubheadlngs 
9802.00.60 and 9802.00.80 and Incr.ued by th. valu. of ineligible hems that were ,eponed as entenng und., the 
CBERA and GSP program •• 

2 Tha total dUfy-fr" valu. il calculltfd al total importl lus dutiable valu. as defined aboya. 
3 Flaures for MFN duty-frHlmport. reprIHnt the value of Impons which have a col. 1 :98n.,al duty rat. of zero 
4 Vàlues for CBERA and GSP duty-fr .. imports have been recSuced by the value of MFN duty·tre. Imports and 

ineliaibltlttms tha' we,. misr.rted a. Imtring uncltr the program •. 
5The valui for other d"'Y·frH Importl wu calculatld u a ,.malnd.r and ,epresents imports ant8f1ng fr.a of 

duty unde, specill rate Plovlllan •. 

Not •. -8ecau .. of roundlng. flguru mlV not adc4 to tota's shown. 

Source: Compilld from offlcialstltlilles of thl U.S. Daplltment of CommerCi . 
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COI' comparllon 0' produclng I.I.ct.ct applr.I productl Imon" th. Unlt.d Sta'". th. Carlbb.an Baaln. 
Ind Hong Kong und.r lubh .. dlng '102.00.10. '1187 

Mater/aIs Labor and overh •• d 

Country F.Or/e Toral Cutrlng Assemtlly 

Women' s blouses' 

Com •• Uc .......... ... . S2.9' 13.33 $0.29 $4 75 
C.rlbbean .. , . ... 290 13 33 .29 1 68 
Hong Kong ............ 2.10 '2 53 09 2 20 

Men's sport c~ats' 

Com •• tte ......... S9.00 "4.90 $3.84 "5 68 
Carlbbean ..... 900 '4.90 3.84 5 44 
Hong Kong 720 '1.63 , 26 7 24 

B,assJe,e~ 

Come.tle ......... .. SO.55 S2. '9 SO. '8 $1 7a 
Carlbbaan ........ " . . . 55 2. '9 .18 73 
Hong Kong .... . . . . . ... .43 1.65 .01 83 

Men' s casua' s/ack,. 

Doma.tlc ............•... S3.03 $3.51 sa. '1 $4.48 
Carlbbaan .............. 303 3.51 .11 1.50 
Hong Kong .......... .... 2.51 2.83 .01 2.01 

Long-Ilaave blou: .. 3, not ornamantad, 0.55 percant cotton and 45 parcant polyelt.,. 
• Man'. Iport coat •. not orneman'Id, o, 100 plrclnt polyl.t.,. 

Fre/gflt. dury 
.nd ,elated T or., 
costs costs 

SO 04 
77 

, 4' 

$008 
349 
8 '2 

SO 0' 
45 
87 

SO.02 
8.51 
1 28 

sa 4' 
6 05 
623 

$34 48 
21 67 
28 25 

$4 17 
3 55 
342 

sa 23 
5 88 
1 33 

• Manmade-flbar underwtr. bra •• lere •. Tha 8802.00.80 co.t at.um •• fInIthing ln th. Unltld Stat.. Thl Hong 
Kong COtt ,. 'or a "nlth.d packaga. 

• M.n'I ca.ual Ilack., not ornAlnentad, o, 100 percant cotton canval "brlc. 
Sourca: Complld by tha U.S Int.rnatlonal Trada Commltllon, Tlxtll •• Dlvltlon. trom Indu.try lourea •. 
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r •• w_ .• pparel. Incl .oo .... r: DUfy-ir. vllue o. U.S. Importl lor conlumpllon under HTS .ubh_dlng "02.00.10. by 

• p,lndpallouroe'. , ..... : 

ChMlg,,,, Shar. of rOidI 
viIJue of tilry- duty "86 value 
fre. œn,,,,,, 

Source '986 '987 '988 1989 , 9891rom '986 '986 1989 

MillIOn dol,." Pere.", P9fcenr __ 

t..IellCO 363 380 406 460 27 40 30 
Domlnlc.an Repubhc 190 234 318 390 105 21 26 
Costa Ra 84 92 131 172 104 9 Il 
Hall! 78 97 103 116 48 9 8 
Jaméllca 49 84 96 115 135 5 B 
Colomb ... 26 30 50 57 122 3 4 
Honduras 20 27 39 50 147 2 3 
Guatemala 9 20 30 42 366 1 3 
El Salvador 6 '3 17 21 226 1 t 
Ptuhppll'les 17 15 17 15 -6 2 1 
Allolhe~ ~ 73 104 73 15 7 5 

Total 906 1,065 1,312 1,511 67 100 100 

NOIeS -Table 22 COl1"8lpondilD table 6-3 01 the Full Report. BecauSIt 01 roundlng, figures may not add 10 !t'le lolals shawn 

Sourca Comptled by 11'1. U S Inlem.hOnal Tr.da CommlSllon Irom 01lie .. 1 Slablles 0111'1. U S Department of Commerce 
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Textiles, apparel, and footwear: Duty-free value of U.S. Imports for consumptlon under HTS • heldlng 9802.00.80, by principal sources, 1988-91 

Change ln Share of tottl 
value of duty· 
free content, 

duty.free value 

Source 1988 1989 1990 1991 1991 from 1988 1988 1991 

MIllion dollars Percent Percent -
MeXICO 406 460 594 725 79 31 32 
Domlnlcan 

Aeplbltc 318 390 407 547 72 24 24 
Costa Rica 131 172 205 254 94 10 11 
Jamatca 96 115 119 131 36 7 6 
Guatemala 30 42 60 1n 290 2 5 
Honduras. 40 50 67 107 168 3 5 
Haltt . 103 116 "0 101 -2 8 5 
Colombla 50 57 63 82 64 4 4 
El Salvador . 17 20 25 44 159 1 2 
Korea 27 9 26 23 -1S 2 1 
Ali others 94 80 87 106 13 7 5 

Total 1,312 1,511 1,761 2,236 70 100 100 

Note -Because of rounding, figures may not add to the totals shown. 

Source CO"1)lled by the U S International Trade CommisSion from officiai statlstics of the U.S Department of 
Commerce. 
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Te dUes. apparel, and footwear: Vllue of U.S.·made components assembled ln lm ports under headlng 
i802.00.80, by leadlng countrles of assembly, 1988lnd 1991 

$73 bdllon 

1988 

MtItott dol/lIS 

MIO ~Me'ICO 
_ Donu"lCln Republc 

720 c:::J Colla Ra 

&40 

560 

.80 

.wo 

320 

2~ 

1r>û 

sa 

c ,. 

_Jlmu:a 
li!! Ali oltter 

Domlnlcan Repubhc 
24°,4, 

Source ~sed on officiai statlstics of the U S Department of Commerce . 

$2 2 bIllIOn 

Jamlica 
6% 

'981 

1991 

AR ether 
27% 

J 
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MAJOR fACTOIS APflCTIIÇ CO"'ItIlIvBNISS Of 
CIIRA AND "IIICAB INDUSIRIIS 

This cb.pter e~es the c~.s in the rel.tive ca.petitiveness of the 
apparel industries of the CIBRA. countri.s versU.I lfe%ico. Four factors 
influencing competitiveness .re an.lyzed in this ehapter--production costs of 
U.S. campanies oper.ti~ in Nezico and in CIBRA countries, fabric 
avail.bility. quota .vailability and quality control. 

u.s. apparel ~ •• vith ••• ..,lv ooeratian .. in the CB8RA countries 
and ~e~ro U.luallv c1te lov l.bor and trana~r~ation costs as the pr~ .. ry 
dete~ts or the reJf.ion's ca.oetitive ROs.1tion. DUt y elillUlIations unaer 
tbe NAFlA vill influence tne costs associatea vuo sourcing in this region. 
The effects of • BAFfA on non-cost f.ctors .ppesr ta be of secondary 
importance in c~riaon vith the direct effects of dut Y eliadnation. on costa 
in ev.luati"- chanie. in the relative ca.petitivenes. of tbese industries. 
Najor diflerences in quslity control bet ... n countries are usually overcome by 
cOlllplJlÙes rith vell-established and unilonlly-.pplied .an ..... nt techniques. 
Fabric avail.bility has bean judled to bav. • reJativ.ly .ïnor eftect on the 
reJative competitiveness 01 .ust CIBRA and «e~can producers. Quot •• have not 
been a .. jor f.ctor in deter.inina' the relative ca.petitiveness ot Nexico 
compared vitb the CBBRA countries. For three 01 tbe four product cstegories 
in vbich quota levala on ï.porta fra. «e~co vere filled in J99J, the .ize ot 
tbe .djust_nta .. de in the quota levels durins the ye.r auue.ta tb.t these 
quantitative re.tr.ints IN,.. not bind;"". Therelore. tbese non-cost tactors 
are diseus.ad only to the eztent that they .re allected by the "AlTA. 
Accord;.".Jy, chanlSs broUlht .bout by dut y .l~tion. in the reJative costs 
01 fabric. as.a.bly. transportation and ~.cellaneous costs .re exa~n.d .s 
tbe pri-.~ d.t.~t. of the relative ca.petitiveness ot tbe CBBRA 
countries c~r.d vitb «exico. A8 the d.t. in tbis cb.pter indic.te, the 
,ellOv.l 01 duti.s on U.S. iIIports _ of llezican-_d • • ppareJ is elQJected ta 
refluce tINt co.t. or production ror .... Dcan producer. aud illlprove the.1r 
cOlllp8t1t.1!" po • .1U~ rel.ti .. to the CBBRA pradUcer. or appareJ. 

PRIMACY OF PRODUCTION COST FACTORS 

U.s. apparel industry executives familiar vith competitive conditions in 
the CBERA countrie. and Hexico frequently point out that literally hundreds of 
factors must b. taken into consideration in deciding upon the Most appropriate 
location for apparel manufacturinl in the region. 75 Ultimately, however, U.S. 
~ompanies vith production-.haring facilities in the CBERA region and Mexico 
identify ~roduction COlt differences a. th- single mast important factor in 
decidinR u~on tn. beSl place to produce .~~.rel. The cost elements Most often 
cited are--

75 See for example, the t •• timony of Kichael Rothbaum, President and CEO 
of the H~rwood Campanies, USITC hearinl of Kar. 17, 1992, p. 49 of official 
transcript • 
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1. Labor costs (including base vages and fringe benefits); and 

2. Transportation costs to and from major U.S. ports. 

Labor costs, according to most U.S. industry officials, are the leading 
source of production cost savings for firms assembling apparel in the CBERA 
countries and Mexico. Ten out of fourteen U.S. companies intervieved by lTC 
staff lndicated that vages vere a critical factor in their decision to produce 
ln a CBERA country or Mexico. 7

' 'Wage rates can differ substantially betveen 
countries, reflectlng in part differences in labor productivity and quality of 
workmanship. Apparel industry vage rates in CBERA countries are reported to 
range betveen 58 cents and $1.10 per hour, vhi1e the vage rate in Mexico is 
generally higher. 77 

Evidence suggests, hovever, that U.S.-owned 807 operations generelly 
offer more attractive vage packages in order to attract and retain a high
quality vorkforce. 71 Moreover, U.S. companies maintain that variation in 
labor productivity and quality control standards result primarily from 
differences in company training policies and management techniques, rather 
tnan differences in the quality of the local workforce. 79 Thus, while sharp 
differences in vages and productivity may exist between countries, the size of 
these laps tends to be smaller for 807 operations. 

The importance of labor costs in competitiveness comparisons relates, in 
large part, to the 1abor-intensive nature of the apparel-manufacturing 
procas.. Differences in tachnology rarely appear as a significant source of 
cost advantage or disadvantage for U.S. 807 firms operating in the CBERA 
countries and Mexico. Indeed, as nev developments in sewing techno1ogy 1ead 
to new commercial applications, most U.S. firms are able to take advantage of 
them quickly, modernizing assembly facilities when necessary. The absence of 
differences in technological capacity amang 807 firms high1ights again th~ 
underlying importance of differences in labor costs. 

Transportation cost data collected by USITC staff indicate that both 
southbound and northbound ocean freight rates are quite similar for the major 
CBERA countries. Mexico does appear to possess a distinct cost advantage in 
this area. lo This is reflected in the noticeable differences between CBERA 
and Mexican freigtat cost components in the production cost sheets for the six 
products that follow in the next section of the report. Six of the fourteen 
U.S. apparel companies contacted by ITC staff noted that transportation costs 

7. Out of 21 U.S. apparel companies surveyed. 14 responded. Of these. 10 
specifically cited labor costs. 

77 For a survey of wages Across the region, see individual country profiles 
in Chapter II and "1991 8th Annual 807/CBI Comparative Cost Analysis," Bobbin. 
Nov. 1991. p. 45. 

7. Regional variation in vage rates within a country can also exist. 
especially in large. economically-diverse countries like Mexico. 

7' U.S. appare1 company official. telephone interviev with USITC staff. 
Apr. 10. 1992. 

10 Analysis of CIF and FOB unit value data for key apparel items sUigests 
that, at an aggregate level. "exican operations can eut transport costs by as 
much as tvo-thirds over leading CBERA competitors • 

• sy 
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vere an important reason influencing their decision to produce in the 
Caribbean and Central American region. 

PRODUCTION COST COHPARISONS 

For the six representative apparel products selected for detailed 
analysis, production cost comparisons have been made between CBERA and Hex1can 
producers. Cost analysis is performed for both 807 and 807A transactions-
i.e., for apparel assembled vith U.S.-cut fabric parts. Fabric costs 
represented in the column of tables 9-14 labeled "U. S. -eut Fabric" apply te 
fabrics woven or knit outside of the United States but eut in the United 
States (807). The column labeled "U.S.-Formed and Cut Fabric," on the other 
hand, reflects the cast of fabrica bath manufactured and cut in the United 
States (S07A). 

Hexican producers, in the absence of NAFTA benefits, currently have a 
competitive cast advantage in only one of the six products--b1ue jeans. 
Production costs for a second item, knit golf shirts, are approximately the 
same in Mexico and the leading CBERA supplier country. For the remaining four 
products, however, Mexican costs are currently higher. In some cases, the 
Mexican cast disadvantage is large (e.g., just under 20 percent for a typical 
ladies'. coat). (See tables 9-14 below). 

As the product-by-product analysis below indicates, dut Y reduetions 
brought about by NAFTA will have a noticeable effect on total ~roduction costs 
across the board. At a minimum, elimination of duties on imported Hexic.n 
apparel vill * * * total costs for a typical Mexican producer by • * * For 
one product--the suit-type coat--duty removal results in a 
* * * in total cast for Hexican producers. 

In addition ta the Hexican cast advantage in blue jean production, which 
can be expected to viden under a NAFTA, the duty-elimination effect will push 
Mexican producers into a por.ition of overall cost advantage vis-A-vis the1r 
principal Caribbean competitors in the production of knit shirts and polyester 
blouses. For t-shirt producers, removal of the dut y will improve the position 
of Mexican producers in comparison vith CBERA competitors. With regard to 
vomen's suit-type coats and brassieres--tvo products with high labor cost-to
total cast ratiol--Mexico vill ramain at a cost disadvantage even after the 
elimination of the dutie.. For these tvo products, relatively high 1abor 
costs in Mexico compared ta leading CBERA producers will mitigate the cost 
savings achieved through a NAFTA dut y elimination. 

The calculated cost for items assembled in CBERA countries is a 
composite filure, compilad by takinl a trade-weighted average of production 
costs in the leading Caribbean Basin supplier countries for aach product. In 
sorne cases, limitations on the avai1ability of reliable cost data have 
dictated the selection of only one CBERA country to be used as the regional 
benchmark in comparisons with Mexico. For a1l products, certain costs 
(fabric, trim, U.S. freight component) are assumed to be identical for both 
Mexican and CBERA production-sharing transactions. This is a reasonable 
assumption given the ability of U.S. firms ta source fabrics and other U.S. 
components at similar priees, regardless of the assembly site. The crucial 
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• differences in costs, as the tables will show, are related to foreign 

assernbly, transportation, and duties. 

Production cost figures for Mexico and leading CBERA suppliers, as well 
as an analytica1 overview of expected ijAFTA effects for the six products, are 
presented below. 

Table 9 
Men's cotton t-shirts! 

Item 

Fabric . . • • . • 
Assembly' 
Freight~ • • . • • 
Dut y' . . . . . . . 
Other' • . • • 

Total cost CU.S. 
entry port) . • 

CU.S. dollars per dozen) 

,Hexi,Q 
U. S. -formed U.S.-cut 
and ,ut fabric fabdc 

11.99 13.67 
*** *** 

0.97 0.97 
1.06 1.06 
*** *** 

19.81 21.49 

CBERA2 

U. S. -formed 
and eut fabric 

11.99 
*** 

1.21 
0.66 " 

*** 

17.74 

1 HTS subheading 6109.10.0005; HFA quota category 352. 

U.S.-cut 
fabric 

13.6/ 
*** 

1. 21 
0.66 
*** 

19.42 

Z Based on data collected for t-shirt producers in Jamaica. U.S. impor~s of 
t-shirts trom Jamaica represented 69.0 percent of total t-shirt imports from 
CBERA countries in 1991. 
) Ine1udes overhead costs. 
~ Inc1udes both inland U.S. and non-U.S. freight eosts. Duties are assessed 
on1y on the non-U.S. portion of this item. 
~ For 807 and 807A transactions, dutiel are assessed on1y on the non-U.S. 
val ue added. 
6 Ine1udes misce1laneous trim, brokers' fees, etc. 

AIl-CQttoo T-shirts 

Fabrie availability and cast do not appear to be critica1 issues fO,r 
U.S. apparel companies aSlembling cotton undershirt. in the Caribbean Basin 
and Mexico. Indeed. U.S. indultry sources have indicated that most cotton 
fabrics used to make t-shirts can be sourced easi1y and competitive1y from 
U.S. mills. Neither the "yarn-forward" nor "fabric-forward" rule of origin, 
therefore, vou1d substantially affect the competitiveness of Hexican t-shirt 
assembly operations under a NAnA. 

* * * The remova1 of a $1.06/dozen dut y on imported Hexican t-shirts 
loyers the total cost of the product by 5.4 percent to $18.75 per doze.n for 
firms using U.S.-formed and eut f.bric. This reduction in cost wou1d narrov 
the Mexican operation's cost disadvantage from 11.7 percent to 5.7 percent in 
comparison to a typica1 Caribbean Basin operation. 
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• \ . . ~ota ~iberalization for imported t-shirts does not appear to be a 

s1gn1f1cant ~ssue for U.S. 807 producers. Quota fill rates for cotton 
underwear and cot ton kni t shirts are both qui te low. Al 

Table 10 
Men's all-cotton knit golf shirts1 

(U.S. üollars per dozenl 

HeKico CBERA2 

U. S. -formed U. S. -eut U. S. -formed U.S.-eut 
Item and cut fabdc fabric and cut fabric tabric 

Fabric . 34.93 32.33 34.93 32.33 
Assembly3 · · · · · *** *** *** *** 
\Fre,ht4 · · · · · 1.87 1.87 3.60 3.60 
Dut • . · · · · · 2.80 2.80 2.47 2.47 
Other6 · \. · · *** *** *** .** 

Total cost (U. S. 
entry port) · · 63.75 61.15 63.58 60.98 \ 1 

• 

1 • HTS subheading 6105.10.0010; MrA quota category 338. 
1 a Based on data collected for kni t shirt producers in the Dominican Republic. 

U.S. imports of knit golf shirts from the Dominican Repub1ic represented 
25.7 percent of total golf shirt imparts from CBERA countries in 1991. The 
Dominican Republic vas the major CBERA supplier of knit golf shirts in 1991. 
, Includes overhead costs. 
4 Includes both inland U.S. and non-U.S. freight costs. Cuties are assessed 
only on the non-U.S. portion of this item. 
s For 807 and 807A transactions, duties are assessed ooly 00 the non-U.S. 
value added. 
6 Inc1udes misce11aneous trim, brokers' fees, etc. 

Ali-Cotton Knit Golf Shirts 

Assemb1y and freight costs together constitute * * • of the total landed 
production cost for both CBERA and Hexican producers exporting to the United 
States. Although dyed cotton fabric used in the construction of t~i9 item cao 
be soUreed readily in the United States, industry sources have indicated that 
fabric formed outside of North America can be purchased At more competitive 
prices--resultina in & savinss of approximate1y $2.60 per dozen shirts (about 
4 percent of total cost). A "fabrie-forward" or "yarn-forward" ru1e of 
oriain, therefore. might be expected to have a slight oeaAtive impAct on the 
competitive position of Hexican producers who might otherwise reduce fabrie 
costs under a "substantial transformation" ru1e. 

al U.S. Department of Commerce data. The fill rate for Hexican underwear 
.in 1991 was 20.3 percent. The fill rate for cotton knit t-shirts, Cltegory 
338 (0) was 5.2 percent in 1991 • 
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Under all rules of origin scenarios, however, the removal of the dut y on 
golf shirts (21.0 percent on the foreign value-added) would place the.typic~l 
Mexican producer in a position of marginal cost advantage over compet1tors 1n 
the Caribbe&n Basin. For example, a manufacturer using U.S.-formed fabric 
would see his bottom-1ine. landed cast fall by $2.80 per dozen shirts. trom 
$63.75 to $60.95--& 4.4-percent reduction in total cost. * * * 

The removal of U.S. import quotas on Mexican-made cotton knit shirts 
would note in aIl likelihood, have an important effect on competitiveness. In 
recent years the knit shirts quota for Mexico has not been highly utilized. 82 

Table 11 
Men's blue jeans l 

Item 

Fabric • 
Assemblyl 
Freight" 
Dutr .•..• 
Other6 

•• •• 

Total cost CU. S. 
entry port) . . 

(U.S. dollars per dozen) 

H.xi.~Q 
U. S. -formed U.S.-eut 
and eut fabdc fabrie 

44.30 44.30 
*** *** 

1.86 1.86 
3.92 3.92 

*** *** 

81.03 81.03 

CBERA2 

U. S. -formed U.S.-cut 
and eut !abric tabdc 

44.30 44.30 
*** *** 

3.20 3.20 
4.94 4.94 
*** *** 

88.50 88.50 

1 HTS subheading 6203.42.4010: HFA quota category 347. 
2 Based on data collected for jeans producers in Costa Rica and. Honduras. 
U.S. imports of blue jeans trom Costa Rica and Honduras represented 
64.3 percent of total imports of b1ue jeans !rom CBERA countries' in 1991. 
J lncludes overhead costs. 
4 Includes both inland U.S. and non-U.S. freight costs. Duties are assessed 
only on the non-U.S. portion of this item. 
5 For 807 and 807A transactions, duties are assessed only on the non-U.S. 
value added. 
6 Includes miscellaneous trim, brokers' fees, etc. 

Blue Jeans 

Denim !abric used by U.S. apparel plodueers in the Caribbean Basin and 
Mexico can be sourced easi1y in the United States, and U.S. mills rank among 
the world's most cost-eompetitive producers of this type of fabric. This fact 
is refleeted in the fabric cost data in table 11, whieh shows identieal priees 
for U.S. and non-U.S. denim fabric. Host jeans produeers appear to have 
litt1e di!ficulty finding U.S. fabric. As a result, neither the 

12 U.S. Department of Conneree data indicate the 1991 fill rate for 
category 338 (S), cotton knit shirts other than t-shirts, vas 41.8 percent • 
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"yarn-forward" nor "fabric-forward" rule of ongln scenarios vould detract 
from the competitiveness of Mexican assembly operations under a NAFTA. 

Non-U.S. freight and assembly costs for blue jeans represent • • * of 
the total cost for Mexican-made jeans and * • • for trousers assembled in a 
typical CBr.RA facility. The large volumes of blue jean production in Costa 
Rica (a relatively high-cost supplier) influence assernbly costs in the 
composite CBERA product. Lower assembly costs in Mexico, in relation ta Costa 
Rica, help explain the lover pre-NAFTA cast figure of S8l.03 per dozen--8.4-
percent lower than the total cast for a typical CBERA assembly operatlon. 
Table 1 shows that removal of the dut Y lowers the total cost figure for 
Mexico by $3.92 (a 4.8 percent reduction), and widens the Mexican cast 
advantage to 12.9 percent over CBERA producers. 

In addition ta the duty-removal effect, elimination of quotas on 
Mexican-rnade jeans can be expected ta enhance the competitiveness of producers 
in Mexico under the NAFTA. During the 1991 quota year, the fill rates for 
quotas on imported Mexican trousers were 88.2 and 99.3 percent. ll However, 
U.S. import quotas for these items were increased significantly during that 
year. 

Table 12 
Wornen's Po1Yfster blouses l 

CU.S. dollars per dozen) 

Item 

Fabric •• • • • • 
Assemblr ••••. 
Freight4 ••••• 

Dut y' . 
Other' 

Total cast (U.S. 
entry port) • • 

H~&1çQ 
U. S. -formed 
and cut fabrie 

76.08 
*** 

2.39 
5.23 .. ---

119.64 

U.S.-cut 
fabric 

71.28 
* •• 

2.39 
5.23 

*** 

114.84 

CBERA1 

U.S.-formed 
and eut fabric 

76.08 
••• 

3.88 
4.66 
**. 

118.40 

1 HTS subheading 6206.40.3030; MFA quota category 641. 

U.S.-eut 
fabric 

71. 28 

*** 
3.88 
4.66 
• •• 

113.60 

~ Based on data collected for blouse producers in Guatemala and the Dominican 
Republic. U.S. imports of polyester blouses from Guatemala and the Dominican 
Republic represented 47.8 percent of total polyester blouse imports trom CBERA 
countries in 1991. 
3 Includes overhead costs. 
4 lncludes bath in1and U.S. and non-U.S. freight costs. Duties are assessed 
only on the non-U.S. portion of this item. 
s For 807 and 807A transactions, duties are assessed on1y on the non-U.S. 
value added. 
, Include~ miscellaneous trim, brokers' fees, etc. 

l' U.S. Department of Commerce data for category 347/348/647/648 . 
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Polyester Blouses 

Fabric availability appears to be a major issue for U.S. companies 
manufacturing blouses in the Caribbean Basin and Mexico. One U.S. apparel 
firm. fnr example. insists that the equipment necessary to spin the yarn used 
ln the construction of the polyester fabric simp1y does not exist in the 
United States.l~ Informal surveys of U.S. sources revealed a priee gap 
between certain U.S. and imported polyester fabrics used as inputs in these 
blouses. As a resu1t, sorne U.S. companies find it difficult to assemble high
quality blouses under the 807A assembly program. Moreover, companies 
currently producing blouses with non-U.S. fabric would be expected to face 
higher fabric costs under either a "yarn-forward" or "h.bric-forward" NAFTA 
rule of origin. Higher fabric costs would jeopardize the competitive position 
of post-NAFTA Mexican operations and reduce the likelihood of investment 
diversion away trom competing blouse suppliers in CBERA countries. 

For 807 assembly operations using high-priced polyester fabric of this 
kind, * * * The dut y reduction associated with the NAFTA, would have a 
notable effect on the bottom-line costs of Hexiean producers. Removal of a 
$5.23 dut y (4.4 percent of total cast) wou1d give the typical Mexican 807A 
producer a 3.4 percent-cost advantage over a competing operation in the 
Caribbean Basin. This compares vith a Hexican cost disadvantage of 
1.0 percent prior ta NAFTA. 

The quota-fill rate for Hexican blouses surpassed 80 percent during the 
1991 quota year.·' This suggests that levels of Hexiean production were lower 
as a result of U.S. import restraints than might otherwise have been the case. 

1 
.~ U.S. apparel company offieials. interview vith USITe staff, New York, 

Mar. 31, 1992. 
15 U.S. Department of Commerce data for category 341/641, cotton and 

manmade fiber non-knit blouses. The quota fill rate for 1991 vas 80.8 
percent • 
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DESCRIPTION OF THE TRADE DIVERSION MODEL 

The appendix describes the economie model used in Chapter V ta generate 
estimates of trade diversion under a NArrA. It addresses tvo subjeets 
relating ta the economic analysis of U.S. apparel import demand. First, it 
presents the formal model used in the analysis and it shovs how the model was 
applied to the analysis of apparel import demand. Second, it describ~s the 
data used in the formal model, including the sources for the elasticities. 

A MODEL OF U.S. APPAREL DEKAND 

Basic Appro.ch 

The basic approach of the model ia presented in graphical form in figure 
Cl. At level 1 of the analysis, demand for the apparel item under 
consideration from bath domestic production and tmport sources i5 represented 
by the box labeled "aggregate apparel item. "1 The demand for the aggregate 
apparel item varies inversely vith a priee index defined over imports as a 
whole and domestic production. That is, the lower the aggregate apparel item 
priee, the more will be demanded. 

• 1 The term "aggregate" does not refer to .n aggregation across apparel 
ltems. but rather to aggregation aeross domestic and imported varieties of the 
item. See next par.gr.ph • 
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Figure C-l 
Model structure 

Level l 

, 

Level II -

Level III 

Aggregate apparel 
item 

Imported apparel Domestic apparel 

At level II of the analysis. demand for the aggregate apparel item under 
consideration is divided into two parts. The first part is imported apparel, 
which is. in turn. an aggregate of imports trom all sources. The second part 
is domestic apparel. Domestic apparel and imported apparel are considered to 
be imperfect substitutes in the demand for the aggregate apparel item, and th~ 
division between these two parts is sensitive to their relative priees. For 
exemple, if the imported apparel component of the aggregate apparel item were 
to fall in priee. there would be a tendeney for the domestic component to 
become smaller and the imported compon.nt to become larger. 

At level III of the analysis. the iruported apparel item is divided ameng 
three import sources: the five CBERA eountries as an aggregate, Mexico, and 
the rest of the world (ROW). Imports from these three sources are imperfect 
substitutes in total import demand for the apparel item under consideration. 
and the division of total imports into imports from these different sources lS 

sensitive ta their relative priees. For example. if imported apperel trom 
Mexico were to fall in priee, there would be a tendency for imports from ether 
sources to fall and imports from Mexico to increase. 

The application of this analytical framework t~ the question of the 
impact of the NAFT! on CBER! apparel exports is as follows. Implementation of 
the NAFTA will reduee the severity of U.S. restraints on imports from Mexico 
of the apparel item under consideration. The priee of the item from Mexico to 
domestic importers in the United States will therefore fa11. At level III in 
figure C-l, there will be a tendency for imports from Mexico to rise. Imports 
of the apparel item from the CBERA countries and the ROW would tend to fall. 
At level II. the priee index for imports from all sources would fall. 
Therefore. there would be a tendency for the import portion of the aggrcgate 
apparel item ta rise and the domestic portion of the aBsresate .pp.rel item to 
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fall. Finally, at level l, the price index for the aggregate apparel item 
would fall slightly, and there would be a tendeney for apparel demand to 
increase. This increase in demand would be transmitted down through levels II 
a~d III. The key effect, however, will be the potential reduction in imports 
of apparel from CBERA at level III. 

The import demand system represented graphically in figure 1 is 
constructed as a standard economic model and is applied to a base year of 
1991. The sensitivity of demands to priees at levels II and III in the model 
are governed by share parameters reflecting 1991 purchases and behavioral 
parameters reflecting responsiveness of producers and eonsumers to priee 
changes. At level II of figure 1. a single behavioral parame ter determines 
the de8r.~e to which consumers substitute between the imported and domes~ic 
versions of the apparel item under consideration in response to changes in 
their relative priees. At level III, a single behavioral parameter de termines 
the degree to which importers substitution among import sources in response to 
changes in their relative priees. The use of a single parame ter implies that 
imports from CBERA and the ROW are equally substitutable for imports from 
Mexico. These behavioral parameters are the priee and import source 
substitution elasticities. Each elasticity has a lov and a high level as 
described below. 

Theoretical Model 

Domestic production of the apparel item under consideration i5 modeled 
using a relation in which domestic supply (5d) is positively related to the 
priee of domestic apparel (Pd): 

(1) 

where [. is the elaslicity of domestic supply. 

Domestic demand for an aggregate of domestieally-produced and imported 
apparel i8 modeled using a relation in whieh domestie demand (d,) is 
negatively related to a priee index of dome5tie and imported apparel (p,): 

(2) 
(3) 

where [d is the elasticity of domestic d~nd, d, is an constant elastieity of 
substitution (CES) aggrelation of imports and the domestie good, <1cs is the 
demand for domestie-produeed apparel, P. i. the import priee index, and d. is 
the demand for a CES aggregation of imports from the different import 
sources.:a The equations for ~ and d. are CES demand function5: 

(4) 
(5) 

Z On the CES aggregation of importl and dome.tie goods, see K. Dervis. J. 
de Me~o, and,S. R~binson. Gener.l Equilibrium Models for Development Policy, 
Cambrldge Unlver.1ty Presl, Cambridge, 1982, p. 222 • 
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where Oq is the elasticity of substitution between imports and domestic 
supply. The implication of equations (4) and (5) are that 
domestically-produced and imported apparel are imperfectly substitutable in 
the CES aggregate d". 

Equilibrium in the domestie market for the apparel item requires that 
demand for domestic apparel equals domestic supply of domestic apparel: 

(6) 

Imports by source are given by the following CES demand functions: 

IIIcb ,. IIIcb (Pcb • Pu • PA • da i o.> 
lIIu - m..(Pcb.PU,PA.da: o.> 
lI1nr .,. II1nr(Pcb.P., ,PA.d.: o.> 

(7) 
(8) 
(9) 

where IIIcb is importa of the apparel item froll CBERA countries. m.. is imports 
from Mexico. lIIrv is importa from the rest of the world. Pcb' P •• and PA are 
the associated import priees, and o. is the elastieity of substitution among 
importa of the different sources. The implication of equations (7). (8), and 
(9) is that the degree of substitutability between any two of the three import 
types ia the sue. 

The aggregate priee of importa i. given by: 

p.m .. PcblDcb + p..m.. + PnAv (l0) 

Finally, the priees of the imported apparel items need to be specified. 
These are determined by world priees and protection levels as follows: 

Pcb = (l+tcb)Tcb 
P .. = (l+t.)T_ 
PA - (l+'tA)TA 

(11 ) 
(2) 
(3) 

where Ti is an ad valorem measure of the protection level on imports from 
source i and Ti is the world priee of ~orts from source i where i = cb, rnx. 
rw. 

The endogenous variable to be determined by these equations are Sd. dq • 

Pq. ~. da- Pd. P •• ~b' m... 1!Int. Pc ... P.- and PlV' 

Elasticities 

The equations presented above require information about four 
elasticities. These are the elasticity of domestie supply (t.). the 
e1asticity of domestic demand (cd>' the elasticity of substitution between 
domestic and imported appare1 (o~>. and the elasticity of substitution among 
imported apparel sources (o.). For each of these. a low and high value were 
adopted. 

Elasticities of supp1y are notoriously difficult to estimate. For this 
reason. values of 1.0 and 10.0 were uled as low and high e1asticities. A 
great deal more information on e1asticitiel of demand for apparel ia 
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available. Table C-l presents the results of a few studies. Based on these 
estimates, values of -0.30 and -0.60 were used as low and high elasticities. 

The elasticity of substitution between domestic and imported apparel was 
estimated by Reinert and Roland--Holst at a value of 0.45. 3 This estimate \oI'as 
used as a lov value and 1. 50 was used as a high value. 

The elasticity of substitution among imported apparel sources was 
estimated directly for this study, following a methodology developed by 
Reinert and Shie1ls.~ The rest of this appendix describes this estimation and 
the resu1ts. 

The preparation of the data for est~tion began with the concordance of 
the relevant HTS number to the corresponding TSUSA numbers for each of the 
quarters during the 1978-1988 periode This necessitated expanding the apparel 
items considered by a very small amount for a few of the HTS numbers. Next, a 
time series of quarterly import data for the 1978 to 1988 period was extracted 
from U.S. Department of Commerce data tapes for the 7-digit TSUSA items 
corresponding to each HTS number separately for the three suppliers: the five 
CBERA countries as a who le , Mexico, and the ROW. Series of quanti ties and 
c.i.f. values were assembled, yie1ding a full time series for each HTS number 
exeept for HTS 6109.10.0005, Mens' and boys' all white, cotton t-shirts. For 
this item, imports into the United States did not begin recently enough to 
su)~)rt estimation. For all items, unit values were ca1cu1ated to be used as 
pl ~s. 5 

l K.A. Reinert and D.W. Roland-Holst, "Disaggregated Armington Elasticities 
for the "inins and Manufacturing Sectors of the United States," Journal of 
Policy Ifodelin., vol. 14, No. 5, (992), This study addressed apparel as a 
whole, b'tt i t wou1d be difficul t to obtain domestic priee and quanti ty series 
to estimate an e1asticity of substitution between disaggregat.d domestic and 
imported apparel items. 

~ K.A. Reinert and C.R. ShieUs. "Trade Substitution E1asticities for 
Andysis of a North American Free Trade Area," unpublished working paper, July 
1991. 

, Civen the changing nature of the concordance between any given HTS item 
and the corresponding TSUSA numbers, it vas not possible to create a Laspeyres 
priee index over the TSUSA numbers as in Reinert and Roland-Holst (1992) and 
Reinert and Shiells (1991). 
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Table C-l 
Elasticities of Demand for Apparel 

Study 

Blanciforti and Green (1983) 

Eastwood and Craven (1981) 

Houthakker and Taylor (1970) 

Phillips (1972) • 

Maki (1988) 

Estim§ted Elasticity 

-0.57 

-0.55 

-0.57 

-0.30 

-0.37 

Source: L. Blanciforti and R. Green, "An Almost Ideal Oemand System 
Incorporating Habits: An Analysis of Expenditures on Food and Aggregate 
Comm~dity Groups," Revielf of Economics and Stlltistics, vol. 65. No. 3, (Aug. 
1983), pp. 511-515; 0.8. Eastwood and J.A. Craven, "Food Demand and Savings in 
a Complete. Extended. Linear Expenditure System," American Journal of 
Agrieultural Economies, vol. 63 (Aug. 1981). pp. 544-549; H.S. Houthakker and 
L.D. Taylor. Consumer Demand in the United States: Analyses and Projection. 
(Harvard University Press. Cambridge, 1970); L. Phillips, "A oynamic Version 
of the Linear Expenditure Hodel." Revie" of Economies and Statistics. vol. 54. 
(1972), pp. 450-458: A. Haki, "The Estimation of a Complete oemand System 
Using the Harginal Rates of Substitution: An Indifference Map Interpretation 
of the Houthakker-Taylor Model." Economie Studies Quarterly, vol. 39, No. 1. 
(Ma~. 1988). pp. 64-76 • 
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Table C-2 
Estirnated E1asticities of Substitution by Import Source 

Items 

Men's and boy's cotton 
trousers, not knit 

Men's and boy's cotton 
t-shirts, all white4 

Men's and boys' cotton 
knit shirts . . • . • 

Brassieres KKF woven 

Women's HMF woven blouses. 

Women's, girls', and 
infants' suit-type 
jackets of manmade 
fibers, not knit 

HIS Numbers1 

6203.42.4005 
6203.42.4010 
6203.42.4025 
6203.42.4045 
6203.42.4015 
6203.42.4035 

6109.10.0005 

6105.10.0010 
6105.10.0020 
6105.10.0030 

6212.10.2020 

6206.40.3030 

6204.33.10 
6204.39.20 
6204.33.20 
6204.39.30 
6204.33.40 
6204.33.50 

E1asticitr 

1.11 

0.99 

1.37 

0.10 

1.04 

t Statistic l 

1. 71 

1.15 

1.42 

17.84 

7.95 

1 In those cases vhere there are more that one HTS number, the additional 
numbers were necessitated by the concordance to TSUSA numbers for the 
generation of time series. 
2 E1asticity of substitution between imports from the five CBERA countries as 
a group, Mexico and the rest of the vorld. 
3 Given the sample size and using a one-tail test, a t statistic greater than 
1.30 indicates the estimated elasticity i. signifieant at tha 10 percent 
level. A t statistic of greater that 1.68 indicates the estimated elasticity 
is signifieant at the 5 percent level. 
4 Data availability was too limited to support estimation. 

The estimation technique used vas the second of three techniques 
emp10yed by Reinart and Shialls in a study of trade substitution elastieities 
for modeling the MAlTA.' This technique estimate. the elasticity of 

6 Reinert and Shiells, p. for further detail •• 
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substitution based on the CES functional form and utilizes the true CES priee 
aggregator rather than the simple, log-linear priee aggregator. The resulting 
equations are nonlinear in parameters and are therefore estimated using a 
nonlinear, maxtmum-likelihood procedure. The technique abstracts from 
problems of simultaneity and distributed lags. but corrects for first-order 
and, where necessary. second-order autocorrelation.' 

The results of the estimation procedure are given in table C-2. Each 
estimate has the correct sign, ranging from 0.10 to 1.37. For items l, 3, 4, 
and 6, the est~ates from table C-2 were used as lov values and 3.00 vas used 
as high values. There is strong evidence that quotas were binding for item S, 
vomen's MMF woven blouses, over the sample period. This is the likely cause 
of the very low estimate of 0.10 for this sec ter and brings into question the 
validity of the estimation procedure for this sector. Therefore, for items 2 
and S, a low value of 0.90 and a high value of 3.00 vere used. 

Effective Tariff Rates 

The apparel items considered are produeed abroad under offshore assembly 
arrangements and therefore are subject to dut Y discounts. Larger portions of 
imports from Mexico and the se1ected CBERA countries are eligible for these 
dut Y discounts than imports from the rest of the world. Consequently, the 
effective tariff rates for imports from the selected CBERA countries and 
Mexico are lover than for those trom the rest of the vorld. Additionally, the 
effective tariff rates on imports from the rest of the vor1d are only slightly 
lover than the official rates in the tariff schedule. Effective ad valorem 
tariff rates for imports from each of the three sources are presented in table 
C-3. 

1 The Reinert and Shiells study found that. in general. aecounting for 
simultaneity and distribut.ed 1ags did not substantial1y effect the ,.stimation 
results. In practice. correcting for theae problems requires uain~ the 10g
linear priee aggregator in place of the correct CES priee aggregator. 
Commission staff felt that. maintaining the CES priee aggregator vas more 
important. 




