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INTRODUCTION 

The life of the law has not been logic: it has been exper­
ience. The felt necessities of the time, the prevalent 
moral and political theories, intuitions of public policy, 
avowed or unconscious, • • • have had a good deal more to 
do than the syllogism in determining the rules by which men 
should be governed. The law embodies the stor,y of a natiorrs 
development through many centuries, and it cannat be dealt 
with as if it contained only the axioms and corollaries of 
a book of mathematics. In arder to know what it is, we must 
know what it has been, and what it tends to become. We must 
alternately consult history and existing theories of legis­
lation. But the most difficult labor will be to understand 
the combination of the two into new products at every stage. 
The substance of the law at any given time pretty nearly 
corresponds, so far as it goes, with what is then understood 
to be convenient; but its form and machinery, and the degree 
to which it is able to work out desired results, depend very 
much upon its past.l 

Such was the expression of Oliver Wendell Holmes, Jr., in 1881 

concerning the philosophy of the Common Law. Its fundamental 

premise is equally valid today in all branches of the law, parti-
. 

cularly international law. A recent living example thereof was 

the Cuban Crisis of 1962. 

The Cuban Crisis of October 22-28, 1962, pitted against 

each ether the two world giants who have weapons that can destroy 

each other and at the same time all of human society. The sus­

penseful events of that week brought the world to the brink of 

World War III. As the crisis receded upon agreement of the Sovi 

Union to remove the offensive missiles from Cuba and by the 

States to refrain, under certain conditions, from invading Cuba, 

so did the memory of that week. 

1. Holmes, The Common Law 5 (Howe ed. 1963). 
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The Cuban Crisis presented an unprecedented situation in 

international law which in turn was skillfully handled by the 

application of an unprecedented, "new" limited coercive measure -

.the "quarantine-interdiction." The case of the Cuban quarantine 

has created, in the retrospect, a series of juridical problems 

for international lawyers with respect to a wide variety of opin­

ions voiced principally by various scholars. One criticism is 

that the United States violated the territorial sovereignty of 

Cuba by surveillance flights over its national air space during 

the quarantine, and that it still persists in such international 

violations by continuing such overflights after the removal of 

the quarantine. 

This study has two inter-related purposes. The specifie 

purpose is to examine the aerial aspects of the Cuban quarantine 

and to assess the legal justification, if any, for the surveil­

lance overflights of Cuba. As a predicate therefor and in the 

interest of ascertaining what the applicable law is, what it has 

been, and what it tends to become, it is necessary to examine the 

legal statua of reconnaissance and the circumstances under which 

peacetime reconnaissance may be permissible from air space and 

outer space under contemporary rules of international law. This 

is the more general purpose. Accordingly, three variables are 

considered. First, the legal status of air space ând outer space 

as flight media. Second, the legal status of civil aircraft, 

military aircraft, and spacecraft as flight instrumentalities. 

Finally, the legal status of peacetime militar,y reconnaissance or 

surveillance as activities conducted from air space and outer 

space. 
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Toward the accomplishment of these ends, the following 

areas wîll be considered ad seriatim: 

1. A survey of the legal regime of sovereignty in air 
space and the transit rights therein of civil air­
craft, with particular emphasis on the evolution of 
the adjacent area concept and its consequential 
erosive effect on the so-called doctrine of the 
"freedom of the seas." 

2. ·A survey of the nascent legal regime in outer space, 
including the legal status of outer space, the legal 
status of spacecraft, the boundary question between 
air space and outer space, peaceful v. military uses 
of outer space, and self-defense in outer space. 

3. An examination of what is a military aircraft, the 
legal status of military aircraft within the legal 
regime of air space in time of peace, and the con­
ditions under which military aircraft may properly 
overfly foreign territorial air space in time of pea • 

4. An examination of the evolution of and need for mili­
tary reconnaissance, its jural status, and the legal­
ity of peacetime reconnaissance from air space and 
outer space, including self-defense as a permissible 
measure against reconnaissance satellites. 

5. An analysis of the factual background and legal basis 
for the Cuban quarantine in order to ascertain the 
law applicable to the case, to assay the legality of 
the new concept of the "quarantine-interdiction," and 
to assess the juridical impact, if any, of the quar­
antine as a measure of self-defense on the ever­
present "erosion 11 of the so-called freedom of the 
seas. 

6. An appraisal of the aerial surveillance of Cuba with 
the objective of determining whether circumstances 
may exist in time of "peace" justifying a State's 
penetration via its military aircraft of foreign 
territorial air space. 

Finally, it is recognized that political cônsiderations 

inextricably inter-related to the legal issues raised are of 

great pragmatic importance. However, in the preparation of this 

study, no consideration has been given to the political practi­

calities of the law. Political problems are for the statesmen; 
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the student should confine himself to the understanding and 

development of the pbilosophy underlying juridically viable 

concepts which can meet the challenge of and keep abreast w1th 

our rapidly changing times. 
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CHAPTER I 

SOVEREIGNTY IN AIR SPACE 

A. Territorial Sovereignty 

"Sovereigntytt is a term that has been much abused, mis­

used, and misunderstood in international law with the result that 

it is now considered a controversial concept. 2 Without intendin@ 

to enter this contentious arena,3 national sovereignty, in its 

internal as distinguished from its external sense, may be said to 

connote the supreme, but not necessarily absolute, power of an 

independant State to perform governmental acts. Such power is 

inherent in the people of any State, or is vested in its rulers 

by constitutional or fundamental laws. 

International law is :primarily concerned with the rights 

and duties of independant States, which are possessed of full 

legal international personality. One of the essential elements 

of statehood is the occupation of a defined territory within 

which the State law operates. The geographical area in which a 1 

State is entitled to exercise its national sovereignty constitute 

its territory. Herein lies the basis for the concept of terri­

torial sovereignty, which signifies that within this territorial 

2. For a historical background of the various meanings 
attributed to "sovereignty, 11 see 1 Oppenheim, International Law 
120-123 (8th ed. Lauterpacht 1955); Brierly 7-16. 

3. For an exhaustive study of the changing concept of 
sovereignty, see Korowicz, Introduction To International Le.":: 23-
217 (1959). 
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domain jurisdiction is exercised by the State ~ver persans and 

property to the exclusion of other States, subject to limitations 

imposed by international law or by international agreement. In 

this sense, territorial sovereignty bears an obvious resemblance 

to the patrimonial notions of ownership under private laws, and 

in fact many of the Roman law principles of property have influ­

enced the development of the international law dealing with the 

acquisition of territory. 4 

Territorial sovereignty was described by the distinguish 

jurist, Max Huber, arbitrator in The Island of Palmas (or Mingasl 

Arbitration,as follows: 

Sovereignty in the relation between States signifies 
independance. Independance in regard to a portion of the 
globe is the right to exercise therein, to the exclusion of 
any ether State, the functions of a State. The development 
of the national organisation of States during the last few 
centuries and, as a corollary, the development of inter­
national law, have established this principle of the exclu­
sive competence of the State in regard to its ovm territory 
in such a way as to make it the point of departure in set­
tling most questions that concern international relations.5 

In a legal sense, therefore, territorial sovereignty m~ 

be defined for our purposes as the exclusive, although not abso­

lute, right or freedom recognized by international law of a State 

to control all persans and things within its territory to the ex­

clusion of all other States. The territory of a State, geograph­

ically considered, is a three-dimensional region. ~It includes an 

area on the surface of the earth, a sector of the earth below, 

4. Starke, An Introduction To International Law 150 
(5th ed. 1963). 

5. 22 Am. J. Int'l L. 867, 875 (1928). See also The 
Schooner Exchange v. McFadden, 11 U.S. (7 Cranch) 136 (1812). 
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and a sector of the space above. 6 Our primacy concern herein is 

the exclusive competence of States in air space. 

~ Territorial Air SDace 

It is often said that the law of the air is a product of 

the twentieth century. Some legal scholars have traced the legal 
1 
jconcept that aState has territorial rights above the surface of 

the earth to as far back as the classical Roman law.7 However, 

the first international convention on air navigation did not 

materialize until 1919. In the sense of international law, air 

law is truly an infant and unlike the law of the sea which de­

rives its principles from precedents developed through the ages. 

The principal source of international air law is the 

Paris Convention of 1919,8 a law-making multilateral treaty whichj 
! 

settled the so-called "Second Battle of the Books 11 which had beeni 

raging since 1901 among legal scholars as to whether the super-

incum1ent air space over the territory of a State should be free 

6. "The territory of a State ••• is not a plane, but a 
space of three dimensions ••• an inverted cone. The vertex of this 
cone is in the center of the earth •••• What traditional theory 
defines as 'territory of the State,' that portion of the earth's 
surface delimited by the boundaries of the State, is only a vis­
ible plane formed by a transverse section of the State's conie 
space. The space above and below this plane belongs legally to 
the State as far as its coercive power ••• extends." Kelson, 
General Theory of Law and State 217 (1945). See also Cooper, 

· Altitude Fli ht and National Soverei nt , 4 Int•l L. Q. 411-
1 ; ackworth, Digest of nternational Law 1 (1941). 

1 

1 

1 

7. Cooper Roman Law and the Maxim "Cuius est solum" in 1 

International Law ~McGill 1952); Jacobini, International Aviation 
Law-A Theoretical and Historical Survey, 2 J. Pub. L. 314 (1953).1 

8. 11 League of Nations Series 173. The Paris Conference! 
of 1910 failed to produce a convention on the regulation of air · 
navigation. According to Cooper, the 1910 Conference evidenced 
general international agreement in the national sovereignty prin­
ciple of air space. From 1911 various States asserted a unilat­
eral right by statute or otherwise to regulate flight and to 
admit or deny aircraft entry above their surface territory. 
Cooper, The International Air Navi ation Conference in Paris 1910 
19 J. Air om. 1 -1 
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like the high seas or subject to the full sovereignty of the sub­

jacent State. 9 Wor1d War I had impressed upon the States the 

. paramount importance of asserting sovereignty over its territor­

ial air space for security and military reasons. 10 Thus, the 

Paris Convention of 1919 repudiated all previous theories of 

freedom of the air by adopting the princip1e of national air 

sovereignty. Article 1 thereof provided accordingly: 

The High Contracting Parties recognize that every Power 
has complete and exclusive sovereignty over the air space 
above its territory.ll 

Since 1919 this principle of national air sovereignty became a 

generally accepted standard in international law. 

9. The conflicting theories on territorial air space 
have been classified as: (a) the "complete sovereignty11 theory, 
(b) the 11 free air" theory, (c) the "territorial air space" theory 
and (d) the 11 innocent passage" theory. Shawcross and Beaumont, 
Air Law 173-174 (2d ed. 1951). 

10. Latchford, The Bearing of International Air Naviga­
tion Conventions on the Use of Outer Space, 53 Am. J. Int'l L. 
405-411 (1959); Cooper, The Right To Fly 17-36 (1947). For a 
scholar1y statement in support of the sovereign air theory neces­
sitated by the need of the "droit of conservation," see Hazeltine 
The Law Of The Air 1-53 (1911). . 

11. The origin of this Article is explained by the reporJ 
submitted by the Legal, Commercial and Financial Sub-Commission 
to the Aeronautical Commission of the Peace Conference. It read~ 
in part: 

" ••• But whereas the opinion held in the majority of countrie3 
before the war favoured the princip1e of the freedom of the air, 
the present proposa1 of the Legal Sub-Commission would make the 
airspace subject to the complete and exclusive sovereignty of the 
subjacent territory. It is only where the co1umn of air lies 
over a ~ nullius or ~ co~~unis, like the sea, that the air 
becomes free. 

"Accordingly, the airspace is subject to the same regime as 
the subjacent territory. wbere such territory is that of a par­
ticular State, the airspace is subject to the sovereignty of that 
State. In the case of the high seas, which are subject to no 
State•s sovereignty, the airspace above the sea is as free as 
the sea itself." 
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Although the United States did not rat~fy the Paris Con­

vention,12 it did in 1926 incorporate into the Air Commerce Act 

the principle of complete and exclusive national sovereignty in 

lits territorial air space. 13 In 1928, the United States entered 

its first international aviation agreement, the Pan-American 

I(Havana) Convention, 14 in which the doctrine of air sovereignty 

was firmly recognized in identical terms used in Article 1 of the 

Paris Convention. 15 Finally, the principle of national sover­

eignty over air space found in Article 1 of the Paris Convention 

of 1919 was embodied in Article 1 of the Chicago Convention on . 

International Civil Aviation of 1944,16 the latest international 

effort toward working out rights in air space, in the following 

terms: 

The contracting States recognize that ever.y State has 
complete and exclusive sovereignty over the air space 
above its territory. 

The Chicago Convention came into force on April 4, 1947, and by 

Article 80 thereof superseded both the Paris Convention of 1919 

and the Havana Convention of 1928. 

The Soviet Union did not participate in either the 1919 

12. Probably because it was tied to the rejected League 
of Nations. IV Hackworth, Digest of International Law 363 (1942) 
See Colgrove, International Aviation Policy of the United States, 
2 J. Air L.&Com. 447-473 (1931). 

13. 44 Stat. 572 (1926), 49 u.s.c. Sec. 176 (1952), re­
affirmed in the Civil Aeronautics Act of 1938 and the Federal 
Aviation Act of 1958. 

14. 47 Stat. 1901 (1931), T.S. No. 840; 22 Am. J. Int'l 
L. Supp. 124 (1928). 

15. The Ibero-America.."l (Madrid) Convention of 1926 also 
accepted the principle of national air sovereignty. See Sand, 
Pratt, and Lyon, An Historj_cal Survey of the Law of Flight 15 
(I.A.S.L. Pub. No. 7, 1961). 

16. 61 Stat. 1180 (1944), T.I.A.B. No. 1951. U.S.S.R., 
Red China, and other major co~wun~st countries are not parties ~o 
the Chicago Convention of 1944. 
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Paris Conference or the 1944 Chicago Conference, nor has it ad­

benn to either of the resultant conventions. Notwithstanding, 

the Soviet Government has claimed national sovereignty in air 

space since 1912, and the Soviet Union adopted the universally 

laccepted principle of "complete and exclusive sovereignty 11 over 

lits air space in its Air Codes of 1932, 1935, and 1962. 17 

1 While the Paris Convention and the Chicago Convention 

have firmly established the principle that each State has complete 

and exclusive sovereignty in the air space over its territory, 

neither of these conventions defines what "air space" is or how 

far it extends. With the advent of the man-made satellites and 

space age, problems concerning the limita of a State•s vertical 

territorial sovereignty have arisen. Does a State's sovereignty 

extend upward indefinitely? If not, where does air space (and 

therefore sovereignty) end and what is the statua of the space 

beyond? These are some of the problems presently plaguing the 

legal writers and others who are engaged in what may be termed 

"the Third Battle of the Books."18 It is certain beyond peradven 

ture that neither the finite limita of air space nor the sover-

eignty above the earth present justiciable issues, but are matter 

that can be settled only by international agreement. 

C. Air Space Over The Territorial Sea 

Having considered the problems of vertical air sovenngnty 

e now turn to the extent of horizontal air sovereignty. 

17. Soviet Space Programs 194-195. 
18. See Lipson and Katzenbach. 
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The Paris Convention of 1919 defines the horizontal limits 
it 

il of 
'1 

sovereignty in Article 1 as follows: 
IJ 
1, 
li 
l' 
1 

'i 
1 

For the purpose of the present Convention the territory 
of a State shall be understood as including the national 
territory, both that of the mother country and of the 
colonies, and the territorial waters adjacent thereto. 
(Underscoring supplied) 

The same concept is expressed in Article 2 of the Chicago Conven-

tion of 1944: 

For the purpose of this Convention the territory of a State 
shall be deemed to be the land areas and territorial waters 
adjacent thereto under the sovereignty:-suzerainty, protec­
tion or mandate of such State. (Underscoring supplied) 

In this manner, both Conventions have included the air 

space over a State's territorial sea within its national air sov-

ereignty. This principle was also incorporated in the 1958 Gene 

Convention on the Territorial Sea and the Contiguous Zone. 19 

Article 2 thereof provides: 

The sovereignty of a coastal State extends to the air 
suace over the territorial sea as well as to its bed 
and subsoil. (Underscoring-sllpplied) 

Unfortunately, the Geneva Conferen~e failed to reach agreement as 

to the breadth of the territorial sea. 20 

VVhile it is clear that every littoral State is entitled 

to a strip of water adjacent to its territory, the exact limit of 

this maritime belt differs from State to State. The three-mile 

rule is universally accepted as a minimum and twelve miles as the 

/

• 19. 15 U.S.T.&O.I.A.lliOl, T.I.A.S. No. 5639. 
20. Article 1(1) of the 1958 Geneva Convention on the 

!
Territorial Sea and the Contiguous Zone provides: "The sovereignt 
of a State extends, beyond its land territory and its internal 
'waters, to a belt of sea adjacent to its coast, described as the 
territorial se a. 11 
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maximun. 21 Pending international agreement in the premises, it 

may be concluded that the sovereignty of a State extends to the 

1air space above its territorial sea to an extent of at least 
1 

lthree miles. 22 

Sovereignty of the littoral State over the territorial 

sea is subject to the limitation recognized in customary inter­

national law23 and by Article 14 of the 1958 Geneva Convention on 

the Territorial Sea and the Contiguous Zone that vessels in time 

of peace have the right of innocent passage through the territor­

ial sea of a foreign State without obtaining the permission of 

that sovereign. 24 This right of innocent passage naturally flows 

21. Starke, op. cit. supra note 4, at 181. The United 
States adheres to the three-mile limit. The Soviet Union histor­
ically claims twelve miles. See Boggs, National Claims In Adja­
cent Seas, 41 The Geographical Review 185-209 (1951). The claims 
of Chile, Ecuador, and Feru of 200 nautical miles were generally 
rejected by the International Law Commission. See Menter, Astro­
nautical Law (Thesis No. 98, Industrial College of the Armed 
Forces, 1959). 

22. " .•• with the increased speed of aircraft, the widen­
ing of an individual coastal State's territorial sea would in­
crease the possibilities of international disputes caused by the 
unintentional violation of a nation's territory by unauthorized 
aerial overflight." Dean, The Geneva Conference On The Law Of 
The Sea: ~nat Was Accomplished, 52 Am. J. Int'l L. 607, 613 (1958) 

23. Starke, on. cit. sunra note 4, at 179, 184-185. 
24. Such right of passage does not generally extend to 

foreign warships, although as a matter of usage in time of peace 
they are permitted to navigate freely through territorial seas. 
Ibid. 

In addition, warships are entitled in,time of peace 
to a right of innocent passage through such parts of the territo~ 
ial sea as form an international highway, and cannot be prohibited 
from exercising this right. Corfu Channel Case (Merits), I.C.J. 
Reports 4 (1949). 
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!!from the concept of the freedom of the open seas. It is signifi-
IJ 

jlcant ta note, however, that neither the Chicago Convention nor 

J/the Geneva Convention on the Terri ta rial Se a and the Contiguous 
11 
:!zone contain any comparable right of innocent passage through the 

/lair space over the terri ta rial se a of another State. The doc trin 

lof freedom of innocent passage, applicable to the passage of for­

Jeign vessels through territorial seas, has never been accepted _as 

art of the law of international flight. 25 

Thus, it may be stated without equivocation that no air-

craft, whether flying in the air or taxying on the surface of the 

ater, has a right of innocent passage under customary interna­

ional law over or through foreign territorial seas in time of 

eace. 26 It is noteworthy, however, .that "an aircraft while on 

25. In the Paris Convention of 1919 each of the parties 
ndertook in time of peace to accord 11 freedom of innocent passage' 

in the air above its territory to the aircraft of ether contract­
ing parties, subject to the conditions laid dovrn in the Convention 
(Arts. 2, 15). In practice this undefined "freedom" was compro­

ised and rendered virtually useless. See Cooper, op. cit. supra 
ote lO,at 133-145; Latchford, The Right of Innocent Passage in 

International Civil Aviation A reements, 11 Dep't. State Bull. 
19-24 1944 • 

The Chicago Convention of 1944 makes no mention of 
"freedom of innocent passage." Article 5 appears ta exchange 
operating rights for non-scheduled flights, commercial and non­

ommercial. But in practice this tao has been frustrated by 
tate's relying heavily on its escape clauses. See Cheng, The La 

1of International Air Transport 195 (1962). Article 6 is explici t . 

~
1 .hat scheduled flights are prohibited in the territor.y of a con- · 
racting State, without special permission or authorization. 

26. The International Air Services Transit Agreement, a 
ompanion agreement to the Chicago Convention of 1944, constitute 

~ multilateral permit under Article 6 of the Chicago Convention. 

i
t provides by mutual agreement a sort of modified right of inno­
ent passage by granting to civil airplanes of a contracting Stat 
he so-called "two freedoms" of flying over the territor.y of an­
ther contracting State without stopping, and of landing and tak­

. ng off within such a State for non-traffic purposes only. The 
!United States is a party ta this agreement. 59 Stat. 1693 (1945), 
·.., · " ''>To 487 ; . .:. • ....-~.,..,;. 1\ • ' • 

l' 
1 
J 
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board a belligerent warship, including an airçraft carrier, shalll 

Il be regarded as part of such warship," so long as it does not 

il attempt to take to the air. 27 
l1 
i Special problems of interest to horizontal air sovereignt,t 

iis measured from thé headland line. States have made claims to 
1 

greater widths on historie and ether grounds. 28 Article 7 of the 

1958 Geneva Convention on the Territorial Sea and Contiguous Zone 

adopts a twenty-four mile headland to headland rule. 

In addition, a number of States which possess island 

fringes along their coasts have made claims to the waters lying 

between the islands and the mainland as being internal waters. 

Such a claim by Norway was upheld by the International Court of 

Justice in the Anglo-Norwegian Fisheries case, 29 wherein the base 

lines along large sections of the Norwegian coast, which were 

26. (cent.) The International Air Transport Agreement, a 
roader companion agreement, granting more commercially important 
ultilateral rights under Article 6 of the Chicago Convention, 

referred to as the "five freedoms," was never widely accepted. 
Although vigorously sponsored by the United States, the United 
States withdrew from the International Air Transport Agreement in 
1947 when it became obvious that multilateralism could not be the 
asis for world-wide exchange of air transit rights. See Cooper, 

p • cit. su ra note 10, at 174-177. 
27. See text at note 201 infra. 
28. Brierly 194-198. 
29. I.C.J. Reports 116 (1951). 
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heavily indented and bestrevm w2th innumerable islands, consisted 

of imaginary straight lines as much as forty-five miles out to 

lsea. The Philippines and Indonesia have likewise made claim to 

lthe waters surrounding and connecting their archipelago island 

!systems. If such claims are allowed, the whole of the South 
1 
!Eastern Pacifie Ocean would be removed from the high seas. The 

!:1958 Geneva Convention on the Territorial Se a and Contiguous Zone 

lidoes not solve the problem of ocean archipelagoes. 30 

1 The status of air space over international wate~vays 

lrequires brief mention. Binee rights in air law are acquired by 
1

ltreaty and not by custom, the status of air space over interna-

l
tional waterw~s must be determined from the international con­

ventions regulating their international character.31 Accordingly 

it m~ be stated as a general rule that international agreements 

regulating navigation On international waterways are not construe 

to confer any right in the air space above it, unless expressly 

so stipulated therein.32 

The extent of horizontal air space sovereignty is further 

complicated by the new Soviet Air Code of 1962. Section 1 there-

of provides a new definition of "airspace" as follows: 

The airspace of the u.s.s.R. shall be deemed to be the 
airspace above the land and water territory of the U.S.S.R. 
and the territorial waters as determined by the laws of 
the U.S.S.R. and international agreements adh~red to by 
the U.S.S.R. (Underscoring supplied) 

30. Brierly 198-202. 
31. For a discussion of air rights over the Suez Canal, 

•the Panama Ca.."'lal, the Dardanelles, Bosphorus and the Se a of 
~~armora, see Hughes, Airsnace Soverei nt Over Certain Interna­
pional Wate~nays, 19 • Air L.&Com. 144-151 1952 • 
Î ~2. Verplaetse, International Law In Vertical Suace 86-
:s8 (1960). 
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According to the Soviet view, part or all of the Caspian Sea, the 

Black Sea, and the Baltic Sea are embraced within the "territor­

ial waters" of the Soviet Union. The princip1e of freedom of the 

~seas is not applicable to these waters; nor is the principle of 

I

l freedom of the air applicable ta the air space above the se 

lwaters.33 

D. Air Space Over The High Seas And Stateless Territories 

Neither the Paris Convention of 1919, the Madrid Conven­

tion of 1926, nor the Havana Convention of 1928 contains any pro­

vision re1ating to the status of the air space over the high seas 

However, we have seen that the drafters of the Paris Convention 

had intended to give to the air space above the high seas the 

same legal status as the sea itself, namely that of~ communis~ 

Although the Chicago Convention of 1944 contains no clear 

statement expressing the freedom of flight over the high seas, 

!the drafters must have proceeded on this premise when they under­

took to vest in the International ~ivil Air Organization (ICAO) 

the power to make rules relating to the flight and maneuvers of 

civil aircraft over the high seas. Article 12 provides in per­

tinent part: 

Over the high seas, the rules in force shal1 be those 
established under this Convention. Each Contracting State 
undertakes to insure the prosecution of all p~rsons vio­
lating the regulations applicable. 

Annex 2 (Ru1es of the Air) to the Chicago Convention contains 

33. Soviet Snace Programs 195. 
34. See note 11 sunra. A1so Cooper, Space Above the Sea 

8-9 (Feb. 1959). 
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1 
: the rules which civil aircraft must observe ov.er the high seas.3~ 
1 

Il These technical rules, which relate to the safety of aircraft 

llover the high seas, are legislative in nature and thus obligator 

1
1 wi thout exception upon the Contracting States. 36 

However, the freedom to fly over the high seas was ex- l 

pressly confirmed in the 1958 Geneva Convention on the High Se~? 

In Article 2 thereof, it is stated: 

Freedom of the high seas ••• comprises ••• 
Freedom to fly over the high seas. 

Article 1 defines "high seas" as: 

all parts of the sea that are not included in the 
territorial sea or in the internal waters of a State. 

It also follows that those unoccupied and unattached re­

gions of the earth which are outside the sovereignty of any State 

' (~ nullius or Stateless territories) are as free as the sea and 

that the air space above these regions is just as free. This is 

so until such stateless areas are effective1y brought within na­

tional sovereignty in accordance with principles established and 

recognized by international law. 

Particular reference is made to the fact that sovereignty 

over the Polar Regions38 is subject to many conflicting claims. 

35. By Assembly Resolution, ICAO requested member States 
to consider the application of the rules of Annex 2 to their Stat 
aircraft flying over the high seas. Al4-WP/173, P/19, 28/9/62. 
See AFR 60-28, Operating Procedures For United States Militar;y: 
Aircraft Over The High Seas, 23 Oct. 1962. 

36. See Carroz, International Le islation on a-
tien Over The High Seas, 26 J. Air L.&Com. 158-172 

37. 13 U.S.T.&O.I.A. 2312, T.I.A.S. No. 5200. 
38. Here one must distinguish between the mainland areas 

11covered wi th ice and snow, and tho se regions ·which are part of tbe 
,!Sea but permanen.tly frozen over. The air space above such areas 
·:ta.'l{es on the legal status of the subjacent are a. See generally, 
i1II' Vrnite.m.an, Digest of International Law 1232-1270 (1963). 
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As for the Antarctica, many States have made territorial claims 

in that region but none of them have been recognized by the Uriit 

States.39 These problems have been brought under control tempor­

arily at least by the Antarctic Treaty of 1959,40 which pledges 

the Antarctica to peaceful purposes only. While Article IV 

thereof provides that nothing in the treaty shall be interpreted 

as a renunciation or diminution by a Contracting Party to pre­

viously asserted rights of or claims to territorial sovereignty 

in Antarctica, it freezes any further claims to territorial sov­

ereignty therain for the duration of the treaty. Article VII 

sets up an inspection system, with each observer having complete 

freedom of access at any time to all areas of Antarctica. In 

particular, it provides: 

Aerial observations may be carried out at any time over 
any or all areas of Antarctica by any of the Contracting 
Parties having the right to designate observers.41 

In the Arctic, the problem of air space sovereignty has 

become complicated by the "sector theory" first advanced by 

Canada and later by the Soviet Union but rejected by other States. 

39. See Britton and Watson, ·International Law for Sea­
going Officers 43-47 (1960); Toma, Soviet Attitude Towards the 
Acquisition of Territorial Sovereignty in the Antarctic, 50 Am. JI 
Int'l L. 611-626 (1956); Hayton, The American Antarctic, 50 Am. J 
Int'l L. 583-610 (1956); Carl, International Law--Claims to Sov­
ereignty: Antarctica 2 28 So. Cal. L. Rev. 386-400 (1955). 

40. 12 U.S.T.&O.I.A. ?94, T.I.A.S. No. 4?80. See Hayto~ 
The Antarctic Settlement of 1959, 54 Am. J. Int'l L. 349-3?1 
(1960). 

41. As to the United States inspection in the Antarctica 
during the 1963-1964 austral summer season, see 49 Dep't State 
Bull. 513, 932-933 (1963). The United States inspection consist­
ed of ground installation visits and aerial overflights. See 
Report of United States Observers on Inspection of Antarctic 
Stations, 3 Int'l Legal Materia1s 650-661 ~1964). 
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\ Under the "sector the ory, 1142 air space over the land masses, wa-

ters, and ice packs within the sector would become territorial 

air space. 43 Canada's sector claims are limited to the land mas~ 

es only and exist de facto. 44 On the other hand, the Soviet 

Union~ sector claims are de ~ure (by national decrees) as to the 

land masses and de facto asto the open sea and ice packa. 45 The 

legal status of the air space above these sectors is not defin­

itive. In no other area in the world is there still such a lack 

of certainty as to the rights of a nation to fly. 46 It is sub-

~mitted that the conflicting claims in the Artic require an inter-

national convention for resolution. Pending an international 

agreement to the contrary, it is reasonable to assume that the 

air space over the Polar Regions follows the legal status of the 

subjacent land, territorial sea, or high seas. ___________________________________________________________________ ! 

4-2. Under the 11 sector theory11 the S,tates closest to the 
North Pole claim national sovereignty in the Polar Zone falling 
between the easternmost and the westernmost longitudes of their 
territories. See Svarlien, The Legal Status of the Arctic, Con­
flicting National Policies and Some Current International Legal 
Problems, Proc. A.S.I.L. 136-145 Ç1958); Hayton, Polar Problems 
and International Law, 52 Am. J. Int'l L. 746-765 (1958); Cooper, 
Airspace Rights over the Arctic, 3 Air Affaira 517-540 (1950). 

43. Head, Canadian Claims To Territorial Sovereignty In 
,The Arctic Regions, 9 McGil1 L. J. 200, 223 (1963), a recent 
penetrating analysis of the sector claims of Canada and the 
Soviet Union. See a1so Smedal, Acquisition of Sovereignty Over 
Polar Areas (1931). 

44. Head, id. at 204, 206-210. 
45. Id. at 206. 
46. On the extension of the sector theory to the Ant­

artic, see Jessup and Taubenfeld, Controls for Outer Space 137-
159 (1959). 
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E. Air Snace Over Ad~acent Areas 

The concept of "adjacent areas 1147 is a necessary by­

of the continuing "crisis in the law of the sea."48 In 

[i the historically long and 

!the sea, the principle of 

controversial development of the law of! 
) 

sovereignty over the territorial sea o~ 

littoral States developed contemporaneously and coextensively 

with the doctrine of the freedom of the seas. 49 Binee ancient 

times powerful maritime nations claimed sovereignty over part or 

1
all of certain seas. A year after the discovery of America, the 

IIRepublic of Venice claimed the Adriatic Sea, Genova and Pisa 

jclaimed the Ligurian Sea, Denmark and Sweden claimed the Baltic 

Sea, Spai:::1 claimed the Pacifie Ocean and the Gulf of Mexico, 

Portugal claimed the Indian Ocean and the Southern Atlantic, and 

Great Britain claimed the Narrow Seas and the North Sea.5° 

In 1609, a Dutch jurist, Huig von Groot, better known as 

Grotius, published anonymously his Mare Liberum, contending that 

lthe open sea could not be appropriated by any State, which to 
. 

this day has remained fundamental for the concept of freedom of 

47. Under the Geneva Convention on the Territorial Sea 
and the Contiguous Zone of 1958, the term "contiguous zone" is 
limited to an area not exceeding twelve miles from the coastal 
base-line (Art. 24). By way of contra-distinction, the term "ad­
jacent are a'' is used he rein to denote no fixed limitation on dis­
tance in the assertions to limited competence on the high seas as 
reflected by the practice of States. 

48. Bee McDougal and Associates, Studies in World Public 
iOrder 844-912 (1960); McDougal and Burke, Crisis in the Law of 
the Sea: Community Persnectives Versus National Egoism, 67 Yale 
L. J. 539, 553-554, 563-564, 581-588 (1958). For a comprehensive 

1
tabulation of the numerous, varied, and inconsistant national 

l

claims in adjacent seas, see Boggs, National Claims In Adjacent 
Beas, 41 The Geographical Review 185-209 (1951). 

1 49. Starke, P~ Introduction To International Law 180 
(5th ed. 1963). 

50. Id. at 232. 
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Along with the development of the doctrine of the fre 1 

seas, there emerged the universally recognized concept 

that a littoral State exercises jurisdiction over a narrow belt 

lof territorial sea. Seme of the reasons advanced in support of 

this extension of a State's sovereignty beyond the limits of its 

land territory are security, promotion of the fiscal, political 

and commercial interests, and the enjoyment and exploitation of 

lthe products of the sea.51 We have seen earlier that this belt 

of territorial sea is universally recognized as a minimum to a 

)~width of three miles. 
! 

It was Bynkershoek, another Dutch jurist, who first advo-

, cated that the littoral State could dominate only such width of 

the maritime belt as lay within the range of cannon shot from 

shore batteries: "Terrae 12otesta~ finitur ubi finitur armorum 

vis" (territorial sovereignty extends as far as the power of arms 

carries). This is the origin of the famous "cannon shot rule," 

which at later stages in the eighteenth century was expressed as 
. 

a definite figure in miles by two Italian writers. They adopted 

the figure of three miles from shore as "the greatest distance to 

which the force of gunpowder can carry a ball or bomb" out to sea 

In the nineteenth century, the three-mile limit was widely adopt­

ed by the jurists, the courts, and in the practice of States. Tc­

day, customary international law recognizes the three-mile rule 

51. 
rev. 1962). 

Colombes, International Law of the Sea 8, 78 (5th ed 

"The three-mile rule is but the recognition of the 
lnecessity that a government next to the sea must be able to pro­
ltect itself from dangers incident to its location. It must have 
!powers of dominion and regulation in the interest of its revenue, 
lits health, and tne security of its people from wars waged on or 
too near its coasts." United States v. California, 332 U.S. 19, 
34 (1947). 
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:as 
! 

the minimum breadth of the territorial sea,52 

1 

1 

It was the non-acceptance by the international community 

j of the extension of the modest limits of the territorial sea that 

lhas given rise to the concept of "adjacent areas" whereby States , ,. 
!1 
l!have asserted and exercised rights of reasonable competence be-

lyond their territorial seas for special and limited purposes -­

lless than "sovereignty." At this juncture, it is important to 

note the distinction between the comprehensive, continuous, and 

plenary rights of territorial "sovereignty" exercised within 

"territorial seas" by the littoral State, and the limited, non­

sovereign, rights of control or jurisdiction claimed under variou 

:labels upon the high seas. 
i 

Before examining the evolution of the doctrine of adjacen 

areas as applied to the high seas and the superjacent air space, 

we should first review the nature and various components of the 

11 freedom of the high seas 11 in order to get a proper perspective 

of the contemporary law of the sea. 

~ Freedom of the High Beas 

The principle of the freedom of the high seas in time of 

peace -- the freeing of the high seas from the exclusive sover­

eignty of individual States -- became firmly established by the 

beginning of the nineteenth century. It consists of two cardinal 
/ 

rules, one negative and one positive. The negative rule is that 

no State may exercise authority over any vessels on the high seas 

1

except those flying its own flag. 

52. Bee Kent, 
Limit, 48 .Am. J. Int'l 
'note 49, at 180-182 •. 

The Permanent Court of Inter-

in Of The Three Mile 
Starke, op. cit. suEra 
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!national Justice in the famous Lotus case expressed this general 

!rule as follows: 
1 

1. 
J; 
,. 
l: 

il 
!1 
! 

'1 

It is certainly true that -- apart from certain special 
cases which are defined by international law -- vessels 
on the high seas are subject to no authority except that 
of the State whose flag they fly. In virtue of the prin­
ciple of the freedom of the seas, that is to say, the 
absence of any territorial sovereignty upon the high seas, 
no State may exerci

3
se any kind of jurisdiction over foreign 

vessels upon them./ 

The positive rule is that every State has the right to 

the free use of the high seas for navigation, fishing, laying of 

submarine cables, and flying above it. This was expressed by 

Judge Moore in his dissent in the Lotus case: 

In conformity with the principle of the equality of inde­
pendent States, all nations have an equal right to the 
uninterrupted use of the unappropriated parts of the ocean 
for their navigation, and no State is authorized to inter­
fere with the navigation of other States on the high seas 
in time of peace except in the case of piracy by the law 
of nations or in extraordinary cases of self-defence.54 

Recognized exceptions to these twin principles, apart 

from the controversial doctrine of "contiguous zone," include 

cases of piracy, hot pursuit, and.the admitted right to approach 

foreign vessels for the purpose of verifying their identity.55 

The basic principles of the freedom of the seas, includin 

the various component elements, as developed by customary inter­

national law, have been codified in the Geneva Convention on the 

High Seas of 1958. The negative rule is stated in J~tic1e 6(1): 

53. 
54. 

55. 

-
The Lotus case, P.C.I.J., Ser. A, No. 10, 25 (1927). 
Id. at 69. 
Brier1y 307. 
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Ships shall sail under the flag of one St~te only and, save 1 

in exceptional cases expressly provided for in international, 
treaties or in these articles, shall be subject to its exclu~ 
sive jurisdiction on the high seas •••• 56 1

1 

The positive rule is expressed in Article 2: 
i 

The high seas being open to all nations, no State mgy valid-1 
ly purport to subjec"i:; B.J..J.Y part of them to its sovereignty. 1 
Freedo;·û of the high se as is exercised under the conditions 1 
laid down by these articles and by the other rules of inter-1 
national law. It comprises, inter alia, beth for coastal 
and non-coastal States: 

(1) Freedom of navigation; 
(2) Freedom of fishing; . 
(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 

These freedoms, and ethers vn1ich ~ recognized Qy the 
general Qrinciples of international law, shall be exer­
cised by all States with reasonable regard to the inter­
ests of ether States in their exercise of the freedom of 
the high seas. (Underscoring added) 

' These freedoms of the high seas are neither absolute nor 

l1 ex cl usi ve. They are sub je ct t o exceptions embraced wi thin the 

il adjacent are a concept, and in addition to tho se contained in othe~ 

1 international agreements, such as the Continental Shelf Conven-

tion, the Convention on the Territprial Sea and Contiguous Zone, 

and the Convention on Fishing and the Conservation of the Living 

Resources of the High Seas, all of which confer on coastal States 

lsubstantial rights of jurisdiction over adjacent areas of the 

1
1high seas. The point is that the law of the sea is not a simple 

1 

1matter of freedom of the high seas with a right of ,innocent pass-

age through territorial seas. It recognizes a diversity of areasl 

and regions of the high seas for different conditions and purpose • 
!! 
jjFreedom of the seas is a qualified right. 
Ji 
~~-----------------------------------

!
, 56. Article 11 negatives the decision in the Lotus case 
and expressly provides that no pénal or disciplinary proceedings 

!
may be instituted in respect of an incident upon the high seas 
. except be fore the appropria te authori ties ei ther of ·~;::c flag Stat1 
ïor of the State whose national is the object of the proceedings. 

1 
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~ Test of Reasonableness and Recipropity.--The exercise 

of limited competence on the high seas has been tested by the 

reasonableness of the action taken with respect to the interest 

sought to be protected. One of the first enunciations of this 

fundamental legal philosophy underlying such claims is contained 

in the leading case of Church v. Hubbart, which recognized the 

validity of Portugal's claim to seize a foreign vessel on the 

seas four or five marine leagues off the coast of Brazil in order 

to protect commercial intercourse with its colony of Brazil. 

After asserting that the power of a State "to secure itself from 

injury may certainly be exercised beyond the limits of its terri­

tory," Chief Justice Marshall continued: 

Agy attempt to violate the laws made to protect this right 
Lto monopolize colonial tradi7, is an injury to itself, whic 
it may prevent,andit has a right to use the means necessary 
for its prevention. These means do not appear to be limited 
within any certain marked boundaries, which remain the same, 
at all times and in all situations. If they are such as un­
necessarily to vex and harass foreign lawful commerce, for­
eign nations will resist their exercise. If they are such 
as are reasonable and necessary to secure their laws from 
violation, they will be submitted to. 

In different seas, and on different coasts, a wider or 
more contracted range, in which to exercise the vigilance of 
the government, will be assented to. Thus, in the channel, 
where a very great part of the commerce to and from all the 
north of Europe, passes through a very narrow sea, the seiz­
ure of vessels ••• must necessarily be restricted to very 
narrow limits; but on the coast of South America, seldom 
frequented by vessels, ••• the vigilance of the government 
may be extended somewhat farther; ••• foreign nations submit 
to such regulations as are reasonable in themselves •••• 57 

<' 

Speaking about this pronouncement in the Church v. Hubbar 

case, McDougal and Schlei significantly observed: 

It is this concept of a reasonable competence beyond 
territorial seas which most clearly reveals that enduring 

57. Church v. Hubbart, 6 ~.s. (2 Cranch) 187, 234 (1804). 
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flexibility which permits the regime of the high seas to 
meet the changing needs of contemporary life.58 

It is noteworthy that this test of reasonableness was in­

corporated in the last paragraph of Article 2 of the 1958 Geneva 

Convention on the High Seas. Indeed, the basic philosophy under­

lying the success of all international law has consisted of the 

essential ingredients of reasonableness and reciprocity.59 The 

success of the legal regime on the high seas has been due to the 

universal acceptance of these two factors by the community of 

nations. 

We now proceed to examine the limited claims and practices 

of States in areas of the high seas, including the air space 

thereof. For our purposes, we have placed them into two categor­

ies according to the interest sought to be protected: 

1. Economie and fiscal interests. 

2. Defense and security interests. 

2. Economie and Fiscal Interests 
' 

~ Customs and Anti-Smuggling.--According to Masterson, 

States began to exercise rights of jurisdiction and control upon 

the high seas in order to enforce their customs laws at least 250 

, ears ago, in areas ranging from six to three hundred miles from 

shore. 60 A recent report to the International Law Commission that 

58. McDougal and Schlei, The Hydrogen Bomb Tests in 
ersnective: Lawful Measures for Securit , 4 Yale L.J. 648, 

8 1955 • 
59. The strength of international law is due in part to 

he working of the principle of reciprocity. See Schwarzenberger, 
ower Politics: A Stud of International Societ 202-217 (2d rev. 
d. 1951 • And the most comprehensive and fundamental test of al 

·s reasonableness in a particular ~ontext. McDougal and Feliciano 
18. 

60. Masterson, Jurisdiction in Marginal Seas 1-120, 175-
47 (1929). 
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at least twenty-six.States claim adjacent areas outside their 

territorial waters for customs enforcement purposes, concludes 

jthat 11 it would be impossible to dispute the rights o! States to 

)institute a contiguous zone for customs purposes. 1161 

In 1876 Great Britain claimed an adjacent area of one 

hundred leagues (300 marine miles) from shore. 62 Tod~ it as~ 

customs jurisdiction of up to twelve marine miles which is also 

made applicable to aircraft. 63 

Since 1790, the United States has asserted the right to 

board and otherwise exercise jurisdiction over foreign vessels 

bound for the United States within twelve nautical miles o!f the 

coast in order to enforce customs regulations. 64 In the Tariff 

Act of 1922,65 it was provided that any vessel, whether bound ~ 

the United States QE not, might be boarded for examination within 

twelve nautical miles of the coast. By Liquor Treaties foreign 

countries have consented to the exercise by United States author­

ities over such foreign State flag vessels for customs purposes 
. 

within a liquor treaty zone of one hour's sailing distance from 

61. Francois, Report on the Re~ime of the Territorial 
Sea 11-15, 49, U.N. Doc. No. A/CN.4/531952). 

62. Masterson, The Hemisphere Zone of Security and the 
Law, 26 A.B.A.J. 860, 861 (1940). 

63. Murchison, The Contiguous Air Space Zone in Inter­
national Law 33 (1956). 

64. 1 Stst. 156 (1790). See also The Graée and Ruby, 
283 F. 475 (D.C. Mass. 1922). 

65. 42 Stat. 979 (1922). See Jessup, The Law of Terri­
torial Waters and Maritime Jurisdiction 241-276 (1927). 
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the United States coast. 66 Finally, by the Anti-Smuggling Act orl 

1935,67 the President was authorized to create "customs enforce- 1 

iment areas 11 extending sixty-two miles from shore for a distance 
1 

l

i of two hundred miles along the coast, whenever he finds that an 

larea on the high seas outside customs waters is frequented by 

llhovering vessels. 68 

! ~ Fisheries.--It was the adamant position of States to 

protect their alleged vital interests in coastal fisheries that 

prevented any agreement being reached at the 1958 Geneva Confer­

ence on the width of the territorial sea. 69 The adjacent areas 

doctrine has been particularly pressed by States desiring to pro­

tact their coastal fisheries by exercising control over fishing 

vessels outside their territorial sea. Unlike the adjacent area 

for enforcement of customs regulations, the establishment of an 

adjacent area for the enforcement of monopolistic national fish­

eries regulations against foreign vessels on the high seas aroused 

66. See Cook v. United States, 288 U.S. 102 (1933); 
Dickinson, Are the Li uor Treati.es Self-Executing?, 20 Am. J. 
Int'l L. 444-452 1926 ; 46 Stat. 747 (1930); 49 Stat. 521, 19 
U.S.C. Sec. 1581 1935). · 

67. 49 Stat. 517, 19 U.S.C. Sec. 1?01 (1952). See a1so 
Jessup, The Anti-Smuggling Act of 1932, 31 Am. J. Int'l L. 101-
106 (1937). 

' 
68. Article 24 of the 1958 Geneva Convention on the Terr~·-

torial Sea and the Contiguous Zone provides that in a zone of the 
high seas contiguous to its territorial sea the coastal State may 
exercise the control necessary to prevent and punish any infringe 
ment of its customs, fiscal, immigration, or sanitary regulations 
within its territory or territorial sea. The contiguous zone 
"may not extend beyond twelve miles from the base-line from which 
the territorial sea is measured." See text at note 124 infra. 

69. Brierlz 208. See also Franklin, The Law of the Sea: 
Sorne Recent Developments 116 (1961). 
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general hostility and opposition.7° On the other hand, scholars 

have been urging for years an adjacent area for !ishery conser­

vation.71 

In the interest of protecting and conserving national 

!ishery resources, President Truman in his Coastal Fisheries Pro­

clamation of 1945,72 declared a new policy of establishing con­

servation zones in areas of the high seas adjacent to the Amer.Lc~ 

coasts. The Proclamation expressly announced thatthe character 

of the high sea and unimpeded navigation are in no w~ a!!ected 

by the establishment of such conservation zones. This historie 

proclamation was never protested by any State. In !act the Genevs 

Convention of 1958 on Fishing and Conservation derives much of i~ 

inspiration from President Truman's Proclamation.73 

On the other hand, monopolistic claims to sedentary fish­

eries of oysters, chanks, sponges and corals on the bed of the 

high seas, have been recognized by customary international law as 

a legitimate exception to the principle of the freedom of the higb 

70. The Hague Codification Conference of 1930 opposed 
the idea of a contiguous zone either for the conservation of 
fisheries or for a national fishing monopoly. III Gidel, Le Droi 
International Public de la Mer 468-473 (1932-1934). However, in 
his Memorandum on the Regime of the High Seas, Gidel suggested 
"that there are increasingly strong arguments for the recognition 
by international law of the establishment of a contiguous zone 
for !isheries," provided the purpose is conservation and not mono· 
poly. U.N. Doc. No. A/CN.4/32, 36-48 (1950). 

71. Riesenfeld, Protection of Coastal Fisneries in Inte~ 
national Law 282 (1942). 

· 72. Presidential Proclamation No. 2668, 59 Stat. 885, 10 
Fed. Reg. 12304 (1945). See Chapman, United States Polie} on 
High Seas Fisheries, 20 Dep't State Bull. 67-71, 80 (1949 • 

73. Brier1y 309, 314-316 • 
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seas.74 Ceylon, Australia, Tunis, Ireland, Venezuela, Panama 

and States bordering the Persian Gulf assert sueh claims over a 

total of thousands of square miles of the high seas.75 

Continental Shelf.--The continental shelf76 has ~ome 

of increasing economie importance to States because teehnologieal 

progress has made it possible to extract from the subsoil of the 

sea bed valuable minerals, partieularly oil, bymaehin~ installed 

in the open sea outside territorial waters. In 1945 President 

Truman by proclamation?? deelared that the United States regarded 

"the natural resourees of the subsoil and sea bed of the conti-

nental shelf beneath the high seas but contiguous to the coasts 

of the United States as appertaining to the United States, sùbject 

to its jurisdietion and control" whieh was "reasonable and just." 

At the same time the proclamation emphasized that the "eharacter 

as high seas of the waters above the continental shelf and the 

right to their free and unimpeded navigation" were in no way to 

be affected by the United States elaim. Sinee then, many States 

?4. See Hurst Whose. is t~e Bed of the Sea? Sedentarz 
Fisheries Outside the 'Îhree-Mile Limi't, 24 Brit. Yb. Int'l L. 34-
43 (1923). 

75. Francois, Second ReEort on the High Seas 51-62, U.N. 
Doc. No. A/CN.4/42 (1951). 

?6. The continental shelf may be described geologically 
as the gently sloping submerged land contiguous to the coast and 
extending outward under the high seas over varying distances to a 
depth where the slope of the sea-bottom increases noticeably in 
steepness. 1fhis oceurs at an average depth of 100 fathoms. See 
generally, Mouton, 1be Continental Shelf (1952). 

77. Presidential Proclamation No. 266?, 59 Stat. 884, 10 
Fed. Reg. 12304 (1945). The United States is not the first State 
to make a claim to the continental shelf. In 1942 the United 
Kingdom and Venezuela eaeh annexed one half of the sea bed of the 
Gulf of Paria by treaty. See Laws and Regulations on the Regime 
of the High Beas 44-4?, U.N. Doc. No. ST7LEG/SER.B71 (1951). 
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have issued comparable proclamations. IIowever, the Latin Amer.ican! 

States, unlike the United States, have claimed sovereignty over 

the sea bed and subsoil of the continental shelf as well as over 

the high seas above the continental shelf.?B Such claims to sov-1 
1 

ereignty have been vigorously protested by other States. 79 l 
The concept of the continental shelf, as expressed by 

il President Truman' s proclamation, was indorsed by the internationa 

1 community in 1958 when it was incorporated in the Geneva Conven­

tion on the Continental Shelf. 80 

~ Defense and Security Interests 

The so-called "freedom of the high saas" is a doctrine 

applicable in time of peace. In time of war, the exceptions 

thereto are so numerous and substantial as virtually to overwhelm 

the principle itself. 81 We will confine~elves here.to the pri-

macy of the claims for defense and security, variously termed as 

"self-help," "self-defense," "self-protection," "self-preseiVatian,' 

"right of necessi ty," "necessi ty in self-preservation," "protective 

police powers," "special police mea,sures," "general security," 

etc., on the high seas intime of "peace. 11 

78. See Young, The Legal Status of Submarine Areas 
Beneath the High Seas, 45 Am. J. Int'l L. 225-239 (1951); Fr&eois, 
Report on the High Beas to International Law Commission 31-41, · 
U.N. Doc. No. A/CN.4/l7 tl950). 

?9. Bee Mouton, op. cit. supra note 76, at 89-96. 
80. 15 U.S.T.&O.I.A. 471, T.I.A.S. No. 5578. See Vrhite­

man, Conference On The Law Of The Sea: Convention On The Continen 4 

ta1 Shelf, 52 Am. J. Int 11 L. 629-659 (1958). 
81. McDougal and Sch1ei, op. cit. supra note 58, at 681. 
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~ Piracy and the Right tc Approach.~-customary inter­

national law has since antiquity conceded universal jurisdiction 

for the unilateral suppression of "piracy by the law of nations" 

-- criminal acts committed beyond all territorial jurisdiction, 

under which piratical ships and their crews m~ be tried and 

punished by any nation into whose jurisdiction they m~ come. In 

this regard Judge Moore observed in his dissenting opinion in the 

Lotus case: 

~irae~ by the law of nations, in its jurisdictional aspects 
~s ~ generis. Though statutes may provide its punishment, 
it is an offense against the law of nations; and as the 
scene of the pirate's operations is the high seas, which is 
not the right or duty of any nation tc police, he is denied 
the protection of the flag which he may carry, and is treat­
ed as an outlaw, as an enemy of all mankind - hostis humani 
generis - whom any nation may in the interest of ail capture 
and punish.82 

Cases of piracy are an exception to the general rule that 

no State may exercise any kind of jurisdiction over foreign vas­

sels on the high seas. By an act of piracy the pirate and his 

vessel lose the protection of their flag State and their national . 
character. Every State has the right under customary internation 

al law tc punish pirates. And the warships of any State and any 

person authorized by a State can on the high seas chase, attack, 

capture, and bring the pirate to their own country for trial and 

punishment. When there is a reasonable suspicion that a ship is 

piratical, any interference with her by a foreign warship is law­

ful. 83 The 1958 Geneva Convention on the High Seas, which codifie 

82. The Lotus case, P.C.I.J., Ser. A, No. 10, 70 (1927). 
See also Harvard Research in International Law, Piracy, 26 Am. J. 
Int'l L. Supp. 739-747 (1932); Harvard Research Draft on Crime, 
Article 9 (1935); Brierly 307, 311-313. 

83. Colombos, The International Law Of The Sea 405 (5th 
ed. rev. 1962). 
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these rules of customary international law, e~tends the definiti 

of piracy to include aircraft. 84 

Additionally, the right to interfere with the freedom of 

navigation on the high seas is conferred by customary internatio 

al law on the warships of all States to approach, in cases of 

suspicion, a marchant vessel on the high seas in order to assure 

themselves of her nationality. This is called the "right to 

approach" and is codified in Article 22 of the 1958 Geneva Con­

vention Ôn the High Seas. 85 Gidel prefera to call it "reconnais­

sance." It includes the right to visit and search. A clear ex­

ample would be the right to visit and search a marchant vessel 

misusing a National flag or not flying a flag at a11. 86 This ex­

ceptional right to visit and search marchant vessels on the high 

seas in time of peace has been extended by the 1958 Geneva Con­

vention on the High Seas to ships engaged in the slave trade. 

Article 22 grants to warships the right, based on reasonable 

grounds, of boarding ships suspected of being engaged in the sl 

trade. 87 

b. Hot Pursuit.--Another exception to the general rule 

84. Articles 14-21. The Santa Maria incident is a good 
example of the concept of piracy in modern international law; see 
Zwanenberg, Interference With Ships On The High Seas, 10 Int'l & 
Comp. L.Q. 785, 798-817 (1961). 

85 •. Although Article 22 mentions warships"only as having 
the right to approach, it does not necessarily preclude such righ 
to military aircraft under the rules of international law. See 
Zwanenberg, id. at 787-791. 

86. Colombos, op. cit. supra note 83, at 286-287, 421. 
87. ~· at 286-288, 415-421. 

... 
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that ships on the high seas are subject to the. exclusive juris­

diction of the flag State only has been long and universally re­

cognized by customary international law in the case of "hot pur­

suit." For the protection of the interests of maritime States, 

international law concedes to such States a right of "hot pursuit 1 

This right means that foreign vessels which break local laws~e 

sailing within internal waters or the territorial sea,· m~, if 

they are immediately pursued while still in these waters, be 

arrested or seized on the high seas by the authorities of the 

coastal State, provided the pursuit is continuous~8 and reasonàbl 

and necessar.y force is used. 89 

Article 23 of the 1958 Geneva Convention on the High Seas 

recognizes that hot pursuit m~ also be exercised by aircraft 

against a foreign ship. In addition, it extends the classical 

doctrine to a pursuit begun in the "contiguous zone" of the pur­

suing State, as that term is defined in Article 24 of the Geneva 

Convention on the Territorial Sea and the Contiguous Zone • 
. 

It is noteworthy that the 195& Geneva Convention on the 

High Seas does not extend to aircraft the right of hot pursuit 

against foreign offending aircraft. On 16 Februar,r 1963, the 

United States Air Force announced that two Soviet aircraft had 

been intercepted over Japanese territory and pursued over the 

high seas until reaching the Soviet held Kurile Islands, at which 

88. See II Hackworth, Digest of International Law 700-
709 (194l)i· Williams, The Juridical Basis Of Hot Pursuit, 20 Brit 
Yb. Int '1. • 83-97 (19;9). 

·89. The intentional sinking of a pursued vessel was 
found not to be justified as excessive force was used. The I'm 
Alone case~ u.s. Dep't of State Arbitration Series, No. 2, 1-7 
(1931-1935). 
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time the pursuit was halted.90 The claim to ~he right of hot 

pursuit in the air space over the high seas m~ be reasonably in­

ferred from this incident. In instances of wilful aerial intru-

sion, the exercise of such a right might in some situations be 

the only effective means of forcing a landing of the intruding 

aircraft. 

Since hot pursuit is so closely connected with self­

defense, it may be said that the classical doctrine of hot punnd 

exista in the air space over the high seas as a rule of customary 

international law on the basis of analogy, reasonableness, and 

reciprocity, and thus may be affected by aircraft against foreign 

aircraft. 91 

~ Pacifie Blockade.--Under traditional international 

law, the "pacifie blockade" is one of the measures of reprisais 

recognized within the legal powers of a State by way of retali­

ation for a wrong previously done to that State. This measure of 

self-help short of war was most widely used during the nineteenth 

century by powerful European Statès against weak States. 92 The 

pacifie blockade, first employed in 1827 by Great Britain, Franc~ 

and Russia during the Greek insurrection, has been used about 

twenty times; never by a non-European State. There was doubt 

whether this kind of blockade was only enforceable against ships 

of the State which was the object of the ~eprisals: Third States 

90. N.Y. Times, Feb. 17, 1953. 
91. See Lissitzzn 586, note 102. 
92. Measures short of war were generally utilized only 

by participants with a decided substantial power differentiai 
over their opponent. See McDougal and Feliciano 137-138 • 
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were not duty bound to respect such a blockade.93 Nevertheless, 

the numerous cases of pacifie blockade which occurred since the 

nineteenth century have established the admissibility of the 

pacifie blockade as a recognized collective procedure for facili­

tating the settlement of differences between States. 94 

d. Neutrality.--A protective zone wider than three miles 

is claimed by some States for purposes of enforcing theirneutral­

ity laws and regulations. 95 Neutral States desiring protection 

from combatant activities were forced to claim extended rights of 

jurisdiction over the high seas. The classic case occurred dur.mg 

the American Civil War when French authorities prevented an en­

gagement between the Alabama and the Kearsarge just outside the 

French territorial waters. The Alabama was escorted some distance 

out to sea where the battle eventually took place. Although the 

United States first protested this action, its correctness was 

later conceded. 96 

93. The belligerant blockade, by contrast, is an act of 
war and its principal object is to bar access of the enemy coast 
or port for the purpose of preventing ingress or egress of vessels 
or aircraft of all nations. It is a universal blockade. Ships 
which break the blockade are liable to seizure by the belligerent 
operating the blockade in the same manner as contraband cargoes, 
and after capture are sent to a port for adjudication by a prize 
court. Colombes, o;· cit. supra note 83, at 6?2-?83; II Oppenhei :, 
International Law ? ?-?9? (?th ed. Lauterpacht 1952). 

94. VI Hackworth, Digest of International Law 152-153, 
156-159 (1943); ~· Vol. VII, at 1?0; Starke, An Introduction To 

The Law Of Nations 959 (2nd ed. 1952); Oppenheim, id. at 146-14?. 
95. Hackworth, id. Vol. I at 660-663 (1940). · 1 

~ 96. 1 Moore, A Digest of International Law ?23-?24 (1906~ 
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'1 
\ The United States maintained neutrality zones outside 

1 
1 t 't · 1 d ' "' ld ·~r I 97 Th t ' t p1 1 , err~ or~a seas ur~ng '.lor •var • e mos prom~nen exa11 e, 
l 1 
iof claims to establish an adjacent area for the security of neu- 1 

itrality of coastal States is still the Declaration of Panama of 

loctober 3, 1939. At that time, twenty-one American Republics 
! 1 

constituting the Inter-American Regional Security System asserted 

"as a measure of continental self-protection" an "inherent right 11 

to have the waters "to a reasonable distance from their coasts" 

remain "free from the commission of any hostile act" from "land, 

sea or air" by nations engaged in war. This "security zone" en-

circled the United States and Central and South America, including 

the waters of the Atlantic and Pacifie for distances ranging f~om 

1200 miles off the coast of Florida to 300 miles off the tip of 

South America. 98 Although the legality of the Panama declaration 

1 

was challenged by the belligerants, the soundness of the principle! 

has been supported by influential jurists. 99 

During World War I and II there was substantial uniform 

practice of neutral States to prohibit the entry of belligerant 

military aircraft into neutral air.space. Such neutral rights 

were protected by resisting such entry even by firing upon the 

97. 39 Stat. 1194 (1917); 99 U.S. Off. Bull. 8 (1917). 
98. 1 Dep't State Bull. 331-333, 334, 336-337, 360, 463-

464, 662 (1939); 2 Dep't State Bull. 7-8, 61-62, 199-204, 568-569 
(1940). See also Wild, Contiguous Zones

0 
Airtlanes, and Neutra­

lity, International Law Studies, 1939, 6 -98 1940). 
99. Brown, Protective Jurisdiction, 34 Am. J. Int'l L. 

112-116 (1940); Fenwick, The Declaration of Panama, 34 Am. J. 
Int'l L. 116-119 (1940). Cf. Wright, Rights and Duties under 
International Law as Affected b~ the United States Neutrality Act 
and the Resolutions of Panama, 4 Am. J. Int'l L. 238-248 (1940). 
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intruding aircraft where necessary, bycompelling the aircraft to 

land when entry was nonetheless effected, and by interning both 

the plane and its crew. 100 

More recently and during the Algerian rebellion, France 

declared a 32-mile wide maritime security zone off the coast of 

Algeria in order to prevent supplies reaching the insurgents by 

sea. The protests which were directed against France by States 

whose ships were apprehended in that zone did not challenge the 

right of France to exercise such authority over the high seas but 

were confined to alleged specifie abuses of French implementation 

f th . d 1 t• 101 o ~s ec ara ~on. 

~ Self-Protection.--As a measure of self-protection, 

coast~l States have been justified in international law to exer-

cise jurisdiction over foreign vessels on the high seas where 

there is grave suspicion that such vessels are a source of immin-

ent danger to the sovereignty or security of that State. The 

classic case is the Virginius. In 1873 Spanish forces seized an 

American vessel on the high seas on.its way to assist insurgents 

·n Cuba. Sorne American citizens and British subjects aboard were 

Lummarily executed on their arrival in Cuba. The British Govern-

[ent protested against the executions which could not be justified1 

n the grounds of self-defense, but conceded the legality of the 

eizure of the ship and the detention of those aboard under the 

ircumstances of the case. The United States withdrew its initia • 

100. See McDougal and Feliciano 471-472. 

101. McDougal, Lasswell, and Vlasic 249, 297, 301-302. 
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protest, and adopted the British view on the r~ght of self­

defense.102 

The principle of self-protection is likewise considered 

to justify actual invasion of foreign territor,y. This was the. 

situation in the case of the Caroline. 103 During the Canadian 

rebellion in 183?, the Caroline was used to transport men and ma­

terials from the rebels from American territory into Canada aero 

the Niagara river. Canadian forces crossed the Niagara, and, 

after a scuffle in which some American citizens were killed, sent 

the Caroline adrift over the Falls. Other historie acts of self-

preservation include the sinking of the Danish fleet in 1807 by 

the British to avoid its use by Russia,104 the sending of expedi­

tionary forces by the United States into Mexico in 1916 to 1919 

to protect American citizens and their property,105 and the sink­

ing of the French fleet at Oran in 1940 to prevent its falling in 

to the hands of German forces. 106 

f. Naval Maneuvers and Defense Areas.--Since the earliest 

102. 2 Moore, A Digest of International Law 980-983 
(1906). See Colombes, International Law of the Sea 289-290 (5th 
ed. rev. 1962). 

"The authority of a State over the high seas is not 
exclusive but must be exercised with due regard to the rights of 
other nations therein. For the purpose of self-protection ••• it 
ay exercise an authority beyond the three mile limit." 

II Hackworth, Digest of International Law 656 (1941). 
103. See Jennings, The Caroline and McLeod Cases, 32 Am. 

J. Int'l L. 82-99 (1938); 

··· 104. Kur 1 srud , .,;;;.Th~e~S~e"i-i~zu-T-r=-e~~---=.;:;.,~:;;:=:=.;;.;.-:r-;:.::::.;:;..~:-=;:~t 
32 Am. J. Int'l L. 280-311 19 ppenheim, Law 
99 (8t~ ed. ~au~erpacht.l955). 

105. Oppenheim, id. at 301. 
106. · Oppenheim, -id. at 303. For other comprehensive 

claims of similar type, sëi McDougal and Feliciano 211-212. 
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times, all major States have asserted claims to the exclusive use 

of limited areas of the high seas for peaceful naval and military 

exercises, maneuvers and gunnery practice. This is considered 

most common form of exclusive use in accordance with internatio 

law. The practice has been for naval powers to isolate certain 

remote portions of the high seas with a view to 

possible interference with navigation and fishing. Notice that 

such "restricted," "closed," or "prohibited" areas would be unsafe 

for navigation for a stated time is given to mariners through 

proper channels. These naval and military exercises are not lim­

ited to the sea but also include the international air space roov 

it.l07 

The United States has established ~er 400 such areas, 

varying in size from less than a square mile to the vast area 

surrounding Bikini and Eniwetok Atolls and varying in duration of 

from a few hours to many years. The Soviet Union, United Kingdom 

Canada and Australia have engaged in the same practice for simil 
. 

purposes. The legality of this limited exclusive use of the high 

seas has seldom been questioned or even discussed. 108 

~ Nuclear Weapons Test Area.--Based upon the precedents 

of reasonable use of the high seas as peacetime defensive sea 

areas, the United States and the Soviet Union have since the end 
" 

of World War II declared closed extensive areas of the high seas 

107. McDougal and Burke 592, 754-755, 768-773, 786-787, 
788. See AFR 60-28, Operating Procedures For United States Mili­
tarr Aircraft Over The High Seas, which provides guidance regard­
ing ICAO flight proçedures and the conduct of surface gunnery 
exercises as they relate to international air space. 
, 108. McDougal and Schlei, The Hydr~en Bomb Tests in 
'i?erstective: Lawful Measures for Security, Yale L.J. 648, 677-
680 1955). 
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llfor the purpose of conducting atomic and nuclear tests deemed 

'1 essential to their security. The se temporary bans were not lim­

lited to surface vessels, but also barred non-national aircraft 
1 
1from the air space in the prohibited zones. 109 

Although several States and writers have dec1ared such uœ1 

to be impermissible, 110 the Geneva Conference on the High Seas ofl 

standard of re~ 1958, express1y noting the app1icability of the 

ableness, failed to label such tests as being a violation of the 

freedom of the seas and merely adopted a resolution expressing 

11 serious and genuine apprehension on the part of many States that 

nuclear explosions constitute an infringement of the freedom of 

the seas" and referred the matter to the General Assemb1y 11 for 

appropria te action. "111 The necessi ty and reasonableness of maas­

ures taken in conducting such tests by the United States have 

been wel1 taken. 112 

It took an international agreement to ban partially nu­

clear weapon tests. On August 5, 1963, representatives of the 

United States, the United Kingdom, and the Soviet Union, as the 
. 

three original parties, signed the Nuclear Test Ban Treaty in 

109. McDougal and Burke 756-763, 787, 791. The u.s. set 
up a danger area of sorne 400,000 square miles around the islands 
of the Marshalls, the Carolines, and the Marianas in the Pacifie 
Ocean. 

110. Bee Margolis, The Hydrogen Bomb Experiments and 
International Law, 64 Yale L.J. 629-947 (1955); Schwarzenberger, 

. IJ:'he Legali ty of Nuc1ear Weauons, 11 üurrent Legal Problems, 258, 
'287 (1958). 

111. Resolution of the United Nations Conference on the 
Law of the Beas on Nuclear Tests on the High Seas, U.N. Doc. No. 
A/CONF.l3/L.56 (1958); 52 Am. J. Int'l L. 864 (1958). 

112. ~cDougal and Burke 771-773; McDouga1 and Schlei, 
op. cit. sunra note 1Ô8. See also Taubenfe1d, Nuclear Testir.g 

:and International Law, 16 Sw. L.J. 365-408 (1962). 
p 
1 



- 42 -

Moscow. Article I thereof reade: 

1. Each of the Parties to this Treaty undertakes to 
prevent, and not to carry out any nuçlear weapon test explo­
sion, or any other nuclear explosion, at any place under 
its jurisdiction and control: 

(a) in the atmosphere; beyond its limita, including 
outer_space; or underwater, including territorial waters 
or the high seas; •••• 

In providing for a complete ban on nuclear explosions in the t~ 

environments mentioned, the phrase "any other nuclear explosion" 

includes explosions for peaceful purposes. It is noteworthy, 

however, that this Article does not prohibit the use of nuclear 

weapons in the event of war, nor restrict the exercise of the 

right of self-defense recognized in Article 51 of the United 

Nations Charter. 113 

~ Rockets and Missile Test Areas.--The advent of rocket 

saw an extension of the practice of temporarily isolating certain 

remote portions of the high seas. In 1960, the Soviet Union as­

serted occasional competence over areas in the Central Pacifie 
. 

up to 40,000 square miles for purposes of testing rockets, missile 

and space vehicles. These remote areas included the superjacent 

air space, and ships and aircraft of other States were invited to 

113. 14 U.S.T.&O.I.A. 1313, T.I.A.S. No. 5433; Senate 
Comm. on Foreign Relations; The Nuclear Test Ban Treat:y, S. Exec. 
Rep. No. 3, 88th Cong., lat Sess. (1963); Schwelb, The Nuclear 
Test Ban Treaty and International Law, 58 Am. J. Int'l L. 642, 
643-646 (1964). See Cooper, Must We Give Up Self-Defense Rights 
to Attain General Disarmament?, 47 Space Digest 71, 75-76 (July 
1964). 

Although over 100 States are parties to the Nuclear 
Test Ban Treaty, France and Red China are not. France continues 
its nucle~ test program in the Algerian Sahara. N.Y. Times, 
arch 16, 1964. Red China exploded its first atomic bomb in the 
estern region of China on Oct. 16, 1964. · The Washington Evening 

Star, Oct. 16, 1964, p.A-1, cola. 7,8. 
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avoid entering such zones. The United States ~xpressly regarded 

such Soviet use of the Pacifie area as permissible under inter­

national law, as it likewise claims the right to do the same. 114 

By agreement between the United States and the United 

Kingdom in 1950 an area of about 50,000 square miles, extending 

from the eastern coast of Florida out into the Atlantic Ocean and 

across the Bahamas, has been designated as a "Flight Testing 

Range" for joint use of theUnited States and Great Britain in 

testing long-range guided missiles. 115 

i. Texas Towers.--Back in the 1920's when non-stopnigh 

across the Atlantic Ocean were still impossible, legal scholars 

were debating the legality of "seadromes" or "airdrome islands" -

artificial structures to be built on the high seas as auxiliary 

4lt stations to insure safety of trans-oceanic air traffic. Although 

there was a split opinion, the more enlightened view maintained 

that the construction of seadromes was permitted and not prohibi­

ted by the "freedom of the seas" dpctrine. For the "freedom of 

the se as" does not contradict actual occupation of part of the sea 

as a means of asserting a right of use permitted to everyone. 

Certainly ships make exc~usive use of the space they cover while 

sai ling, and no one has ever questioned this right. For this reason 

fixed installations such as anchored buoys and light ships, have .. 
een permitted in the open sea as being indispensable to the 

114. McDougal and Burke ?71, ?86-?8?, 788, ?91; McDougal 
Lasswell and V1asic 298-299, 303. · 

115~ 1 U.S.T.&O.I.A. 429, T.I.A.S. No. 2099. 
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'1 

i! safety of navigation. 116 
'l 
il 

i! By the same token, the construction by the United States 
il 
'1 li of the so-called "Texas Towers!! - a string of radar warning plat- . 
;i 

il forms extending to a distance of about 100 miles from i ts borders 
;i 
1 

as a reasonable use of the high seas for security :i- is considered 

jJ purposes. ll7 
'! 
~ 1 

Il Air Defense Identification Zones.--The rapid advances 
l 

in modern airflight tecr~~ology resulting in further shrinking of 

ithe size of the globe, have graphically demonstrated the inade-
11 

quacy of the three-mile rule for military security purposes in 

the air space over the high seas. This condition caused the 

United States in 1950 to estab1ish regulations uni1aterally exer-

cising jurisdiction for security purposes in the air space over 

the high seas in order to ascertain the identity or intentions of 

aircraft approaching its national air space. 118 For this reason, 

coastal "Air Defense Identification Zones" (ADIZ's) and "Distant 

Early Warning Identification Zones" (DEWIZ's) have been estab1ishl 

ed in adjacent air space and water~ beyond the limits of the 

territorial sea. 119 Domestic and foreign aircraft must file 

116. See Meyer, Legal Problems of Flight into the Outer 
Suace, 1961 Symposium 8, 16-17; Heinrich, Air Law and Space, id. 
at 271) .311-.316; Verplaetse, International Law In Vertical Space 
89-91 1,.1960). 

117. See Note, Legal Aspects of Reconnaissance in Air 
Space and Outer Space, 61 Col. L. Rev. 107~, 109~, note 111 (1961) 

118. Executive Order 10197 (1950). 
119. FAA Reg. 99.1, 9 Dec. 1963, defines Air Defense lie~ 

tificati on Zones (ADIZ) as: 11 
••• are as of airspace over land or l' 

water in which the ready identification, location, and control of, 
civil aircraft is required in the interest of national security." 1 

They are classified as (1) Coastal ADIZ's, (2) Domestic ADIZ's, i 

1and (3) DEWIZ' s. . · 
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flight plans before entering any ADIZ~2° Foreign aircraft bound 

for the United States are required to file position reports upon 

entering a coastal ADIZ "when the aircraft is not less than one 

hour and not more than two hours average cruising distance from 

the United States1! 121 

In 1951, Canada promulgated similar regulations providing 

for the creation of "Canadian Air Defence Identification Zones" 

(CADIZ), in which a similar type of jurisdiction is asserted over 

foreign aircraft with two major distinctions. The CADIZ extend 

seaward over the Atlantic and Pacifie up to 180 miles (with an 

exception for aircraft flying at less than 4,000 feet), whereas 

the Atlantic ADIZ extend seaward for more than 250 miles and the 

Pacifie ADIZ for more than 300 miles. CADIZ is stricter in the 

sense that position reports are required of all foreign aircraft 

within the defense zones whether or not they are bound for Canad& 

Neither ADIZ nor CADIZ has elicited any protest, andthei 

legal justification based on the principle of self-protection or 

self-preservation has been sustain~d under international law. 122 

France exercised a similar right in a slightly different 

setting. As the result of actual hostilities during the Algerian 

rebellion, France declared as its Air Defense Identification Zone 

120. Id. Secs. 99.11 and 99.13. 

121. Id. Sec. 99.23. Similar stringent position-repo~n~ 
regulations are-applicable to domestic aircraft. Id. Sec. 99.21. 

The one-hour standard is similar to~he jurisdictia 
claimed in the.adjacent areas under the authority of the maritime 
law, where the twelve mile limit, equivalent to one hour sailing 
istance from the coast, is accepted for the purposes of customs 

and immigration. 
122. See Martial, State Control of the Air Space Over 

Territorial Sea and the Conti ous Zone, 30 Can. B. Rev. 245-263 
19 ; Murch1son, The ontiguous Air Space Zone in International 
aw (].956)1 Pender, Jurisdictional Approaches to Maritime Environ 
enta: As ace A e Perspective, XV JAG J. 155~160 {1961). 
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the air space off the coast of Algeria, extend~ng about 80 miles 

over the high seas and demanded compliance with its regulations 

by all aircraft within such zone. This action was prompted when 

it appeared probable that the Algerian nationalists might use the 

air routes over the adjacent high seas for the transportation of 

supplies and manpower. Unlike ADIZ and CADIZ, a number of com­

plaints were registered against the French Government on the 

ground that the manner in which the French enforced such security 

regulations over the high seas "unnecessarily vex and harass 

foreign lawful commerce !'123 

4. Conclusions 

In the preceding sections we· traced the e~olutionary de­

velopment of increased exceptions to the so-called doctrine of 

"the freedom of the seas," necessitated by the inadequacy of the 

territorial sea to protect legitimate interests of littoral States 

We saw that contemporary law of the sea seeks to accommodate con­

flicting interests not so much by.fixed boundaries between terri­

torial seas and the high seas, but rather by the highly flexible 

protection of varying concentrations of interests. As long as 

auch claims to "jurisdiction" or "control" for special purposes 

are limited in time, distance, and degree reasonably necessary to 

protect a pressing interest -- as distinguished from a claim to 
• 

11 sovereignty" -- no significant protest is raised by the inter­

national community. 

123. · lVIcDougal, Lasswell and Vlasic 30?-308, 309-310, 
310-311. Bee DeQbasch, La Zone ~ontigue En Droit Aerien; 24 Rev. 
Gen. de l'Air 249-266 ~1~61,. See also text at note 101 supra. 
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With reference to the Geneva Convention on the Terri~ 

Sea and the Contiguous Zone, it is submitted that Article 24 

thereof restricting the "contiguous zone" to twelve miles and to 

certain specified economie and fiscal interests is unrealistic. 

Clearly, it fails to reflect the full range of the unique 

interests - particularly security interests - that States have 

traditionally protected in practice by the application of occa­

sional exclusive competence on the high seas. One commentator 

predicted that "Article 24 is an article that ••• may well remain 

more honoured in its breach than its observance. 11124 

Concerning the legal regime of the air space over adjace 

areas, it may be stated that just as States have extended their 

effective control over the high seas beyond their territorial 

seas for security reasons, so will States extend their control 

over the superjacent air space over the high seas, and their 

unilateral claims will be recognized just as they have been for 

the sea. 

124. Green, The Geneva Conventions and.the Freedom of 
the Seas, 12 Current ~egal Problems, 224, 225 (1959). See also 
McDougaÏ$4Lasswe110 and Vlasic· 296, 349-350; McDougal and Burke 
81' 545- . §' -605-6 7' -618~630. 
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CHAfTER II 

LEGAL REGIME IN OUTER SPACE 

With the advent of the first space flight in 1957 and 

the ensuing increased rapidity of technological progress, there 

has literally been a flood of legal literature dealing with the 

problems of law in outer space. The quantitative outpouring of 

legal writing in what may be called nThe Third Battle of the 

Books" far exceeds that produced during the legal controversy over 

the statua of air space at the turn of the century. 

The legal problems in this new arena of activity are as 

countless as the imagination. Much has been written but little 

as been achieved in the way of binding international agreement. 

Our purpose here is not to consider all the possible legal space 

roblems involved or the various theories advanced with respect 

thereto, but rather is limited to the present state of the develop­

ent of a legal regime in outer space, with particular emphasis on 

he legal statua of outer space and celestial bodies, the legal 

tatus of spacecraft and satellites, the boundary question between 

ir space and outer space, peaceful v. military uses-of outer 

and self-defense in outer space. 

A. The Process of Space Law Development 

International law surfers from the nonexistence or an inter 

ational legislature in the sense of a body having power to enact 

ew international law b1nd1ng on all States of the worlà community. 
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1 As a substitute therefor, international law has had to rely for 

the development of its law principally on the slow growth of 

custom and in more recent times on law-making treaties. 125 

Whereas the law of the sea developed over the course of several 

hundred years through the process of customary international lavl 

primarily, the law of the air has developed over a relatively 
!! li short period of about 50 years by the principal means of inter-

il national conventions. 
:: 

Undoubtedly, the emerging law of space 
1 Il will be partly customary and partly conventional. The rapidity 

1 of the technological changes in the space age illustrates the 

need for a more rapid process than customary international law 
1 

1 to develop workable norms of space law. However, since States 

1 have not yet resorted to the medium of international conventions 

r in creating space law, customary international law--longer, more 
' 
1 indefinite, less certain, and more difficult of proof--must be 
!1 126 , re lied upon. 

il The interest and role of the United Nations in space 
1 

~~ activities may have a revolutionary, if not catalystic, action 
i 
1 upon 127 the development of the emerging regime of space law. 
! 
il 
i 125. Article 38, Statutes of the International Court of 

I
l Justice, lists the two principal sources of international law as: 

11 (1} International conventions, whether general or particu-

'
i lar, establishing rules expressly recognized by the 

contesting States; 
) n(2) International custom, as evidence of a general practice 
1 accepted as law." 
1 126. See Jaffee, Reliance Upon International Custom And 

I
l General Principles in The Growth of Space Law, 7 St. Louis U.L.J. 

140 (1962}. 

1 
127. See generally Cheng, The United Nations and Outer 

Space, 14 Current Legal Problems 247-279 {1961). On the inter­
l,gover~~ental and nongovernmental organizations in space activities 
;/ generally, see Haley, Space Law and Government 298-393 (1963); 
i; Sch1.1artz, International OI'gar:izations ana Space Cooperation (1963) 
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In 1958~ the U. N. General Assembly created an Ad Hoc Committee .---
on the Peaceful Uses of Outer Space128 and requested it to report 

on the nature of the legal problems which may arise in the ex­

ploration of outer space. On July 141 19591 the Ad Hoc committee 

submitted its report129 in which it identified legal problems 

into two categories of varying priorities of consideration. The 

legal problems susceptible of priority treatment were: 

1. Question of freedom of outer space for exploration 
and use. 

2. Liability for injury or damage caused by space 
vehicles. 

3. Allocation of radio frequencies. 

4. Avoidance of interference between space vehicles 
and aircraft. 

5. Identification and registration of space vehicles 
and coordination of launchings. 

6. Re-entry and landing of space vehicles. 

The legal problems of secondary importance not considered ripe for 

early solution were: 

1. The question of determining where airspace ends and 
outer space begins. 

2. Protection of public health and safety: safeguards 
against a contamination of or from outer space. 

3. Questions relating to exploration of celestial 
bodies. 

4. Avoidance of interference among space vehicles. 

128. U.N. Ge~Ass. Res. 1348 (XIII) 1 adopted unanimously 
Dec 13, 1958; Space Documents 88-89. 

129. U.N. Doc. No. A414l (1959); Space Documents 101-152. 
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The Ad Hoc committee concluded that a comprehensive code was not 
. 130 

practicable at the present stage of knowledge and development. 

It further decided "that it would not be appropriate at the 

present time to establish any autonomous inter-governmental or­

ganization for international cooperation in the field of outer 

space," or "to ask any existing autonomous inter-governmental 

organization to undertake over-all responsibility in the outer­

space field.nl31 

The Ad Hoc committee did not attempt to identify all the 

juridica1 problems which might arise. Other problems not identi-

fied by the committee but germane to our consideration inc1ude: 

1. The legality of observation satellites. 

2. Peaceful v. military uses of outer space. 

3. Self-defense in outer space. 

4. Jurisdiction 
132 

over spa ce craft. 

In December 1959, the U. N. General Assembly created 

a permanent Committee on the Peaceful Uses of Outer Space133 

and requested it to study the nature of the legal problems which 

may arise from the exploration of outer space. 

The first concerted action in the beginning of the formu­

~ lation of apositivelaw of space took place in 1961 when by 

General Assembly Resolution 1721 (XVI) 134 the United Nations: 

130. U.S. Space Policl 8-9. This subject representa a 
major area of disagreement. See Lipson and Katzenbach 27-28, 
57-59. 

131. See further Lipson and Katzenbach 32-36. 
132. For expressions of other legal problems, see Survey 

of S~ace Law 22-29; Lipson and Katzenbach 3-36; McDougal, Lasswell, 
and lasic 91-93. 

133. U.N. Gen. Ass. Res. 1472 (XIV), adopted unanimously 
Dec. 12, 1959; Space Docùments 161-162. 

134. Adopted unanimously Deo. 20, l96l; Spaoe Documents 
225-228. 
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1. Commends to States for their guidance in the explora-
tion and use of outer space the following'principles: 

(a) International law, including the United Nations 
Charter, applies to outer space and celestial ·bodies; 

(b) Outer space and celestial bodies are free for 
exploration and use by all States in contormity with 
international law, and are not subject to national 
appropriation; • • • 

In the same Resolution, States were called upon to furnish infor­

mation of launchings for purposes of registration and requested 

the Secretary-General to maintain a public registry of such 

information. 

In October 1963, after the United States and the Soviet 

Union had expressed their intentions not to station any objects 

carrying nuclear weapons or other kinds of weapons of mass de­

struction in outer space, the United Nation~ by General Assembly 

Resolution 1884 (XVIII), 135 solemnly called upon all States: 

(A) To refrain from placing in orbit around the earth 
any objecta carrying nuclear weapons or any other kinds of 
weapons of mass destruction, installing such weapons on 
celestial bodies, or stationing such weapons in outer 
space in any other manner; 

(B) To refrain from causing, encouraging, or in any way 
participating In the conduct of the foregoing activities. 

The General Assembly in December 1963, by Resolution 1962 

(XVIII), 136 approved a 11 Declaration of Legal Principles Governing 

the Activities of States in the Exploration and Uses of Outer 

135. U.N. Doc. No. A/C.l/L.324, adopted by·acclamation on 
Oct. 17, 1963; 49 Dep't State Bull. 754 (1963). 

In August 1963, the u.s. and the u.s.s.R. signed the 
Nuclear Test Ban Treaty banning nuclear tests in the atmosphere, 
in outer apace, and underwater. See text at note 113 supra. 

136. U.N. Doc. No. A/C.1/L.331 and Corr. 1, adopted 
unanimously Dea. 13, 1963; 49 Dep't State Bull. 1012-1013 (1963). 

For a juridico-political review of this Declaration, 
see Schick, Problems of a Stace Law in the United Nations. 13 
Int 1 1 & Comp. L.Q. 969-986 1964). 
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Space," prepared by the Committee on the Peaceful Uses of Outer 

Space. The Declaration states, inter alia, that the General 

Assembly: 
11 Solemnly declares that in the exploration and use 

of outer space States should be guided by the following 
principles: 

1. The exploration and use of outer space shall be 
carried on for the benefit and in the interests of all 
mankind. 

2. Outer space and celestial bodies are free for 
exploration and use by all States on a basis of equality 
and in accordance with international law. 

3. Outer space and celestial bodies are not subject 
to national appropriation by claim of sovereignty, by 
means of use or occupation, or by any other means. 

4. The activities of States in the exploration and 
use of outer space shall be carried on in accordance 
with international law including the Charter of the 
United Nations, in the interest of maintaining inter­
national peace and security and promoting international 
cooperation. 11 

The Declaration additionally deals with responsibility of States 

for national activities in outer space and states that such ac­

tivities should be conducted with due regard for the interests 

of other States, that the State on whose registry an object 

launched into outer space is carried shall retain jurisàiction 

and control while such object is in outer space, that each State 

that launches or procures the launching of an object into outer 

space and each State from whose territory or facility an object 
' 

is launched is internationally liable for damages caused, and 

that astronauts landing on territory of a foreign State or on 

the high seas in the event of accident, distress, or emergency 

shall be assisted and returned to the State of registry of their 

space vehicle. 
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On the same day that the Declaration was approved, the 

General Assembly adopted Resolution 1963 (XVIII) 137 recommending: 

nthat consideration be given to incorporating in 
international agreement form, in the future as 
appropriate, legal principles governing the activi-
ties of States in the exploration and use of outer 
space." 

In addition, it requested the Committee on the Peaceful Uses of 

Outer Space to continue study and report: 

"on legal problems which may arise in the exploration 
and use of outer space, and in particular to arrange 
for the prompt preparation of draft international 
agreements on liability for damage caused by objecta 
launched into outer space and on assistance to and 
return of astronaute and space vehicles."l38 

The critical question presented is the legal effect of 

United Nations Resolutions and Declarations. The Director, 

General Legal Division, United Nations, favors the view that 

such resolutions and declarations can be regarded as having 

the effect of law. He maintains: 

I do not think that the only alternative to 
customary law is treaty law, even though in a 
formal sense these are the two sources of inter­
national law. It seems to·me that declarations 
adopted with general approval by the United Nations 
General Assembly which purport to set in terms of 
legal authority standards of conduct for States, 
can be regarded as an expression of 11 law 11 which 
is regarded as authoritative by governments and 
peoples throughout the world.lj9 

137. U.N. Doc. No. A/C.l/L.332/Rev.l; adopted unani­
mously Dec. 13, 1963; 49 Dep't State Bull. 1013-1014 (1963). 

138. See Report Of The Legal Sub-Committee'To The 
Committee On The Peaceful Uses Of Outer Stace, U.N. Doc. No. 
A/AC.lOS/19 (1964); 3 Int 11 Legal Materia s 528-544 (1964). 

139. Schacter, The Prosticts for a Regime in Outer Space 
and International Or~anization, ~w and Po11t1cs in Space 95, 98 / 
(196~). See also I hiteman, Digest of International Law 71 (1963j; 
Menter, Formulation of Space Law, Univ. Ok1a. Space dont. 127, 1 

131-132. . 
The 1963 U.N. Declaration has been characterized as 

"soft international law." Christol, What's Going on in Outer 
Space: A Developing New Field of Law, 50 A.B.A.J. 527, 529 (1964}. 
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The prevailing view to the contrary is that such resolutions and 

declarations are mere statements of intentions and have no binding 

legal force on States which voted in favor of them. 14° During 

the General Assembly debates, the French representative expressed 

this view when discussing the technical legal effect of the 1963 

U.N. Declaration. He said: 

I will add, however, that, while supporting and sub­
scribing to the principles contained in the Declaration 
to which I have just referred, my delegation could not 
for the moment give this Declaration more value than 
that of a declaration of intention. We do not, in 
fact, consider that a resolution of the General Assembly, 
even though adopted unanimously, can in this case create, 
stricto sensu, juridical obligations incumbent upon 
Member States. Such oblig~tions can flow only from 
international agreements.I~l 

This view was also expressed by the representatives of the United 

Kingdom and the Soviet Union. 

It thus appears that United Nations Resolutions have not 

yet achieved the level of replacing custom as a source of inter­

national law. They cannot by themselves be creative of legal 

obligations and thus have no legally obligatory force. 142 

140. U.N. Resolutions are not binding and a violation of 
them could not necessarily be considered an international delict. 
To be definitely binding under international law, a resolution 
would have to be confirmed either by agreement or the continued 
practice of States or the principles and customs incorporated into 
the municipal legal systems of different States. They constitute 
tangible evidence of what the law is or should be, and as such may 
be considered a subsidiary source of international law like the 
writings of eminent jurists and the decisions of courts, according 
to Article 38 of the Statute of the International Court of Justice 
For a discussionof the quasi-legal effects of U.S. Resolutions~ seE~ 
Woetzel, The Nuremberg Trials in International Law 51-57 (1960}; i 
Schick, .QE.· oit. supra note 136, at 971-974. • 

141.--cooper Aerospace Law: Progress in the UN, Astro- / 
nautics & Aerospace 42, 44 {March 1964); Schick, op. cit. supra 
note 136, at 973-974. - --

142. See Skubiszewski, The General Assembly of the United 
Nations and its Power to Influence Natior,nl Action, Proc. A.S.l.L. 
153-lo2 (1964}; Lânde, 1I'he êhanging Ei"f'ectiveness of General 

1 

Assembly Resolutions, id. at 162-110. 
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However, it is submitted that a United Nations resolution or 

declaration, if unanimous and accepted in practice, may be 

evidence of the beginning of a customary rule of international 

law and thus constitutes an important step toward the development 

of law. Equally important, auch overwhelming expression of una­

nimity removes the element of doubt so often present in evolu­

tionary customary law so as to operate to reduce considerably the 

requisite time element necessary for a general practice to ripen 

into an accepted rule of customary law. 

Significantly, the u.s. representative stated: 

We believe these legal principles reflect international 
law as it is accepted by the Members of the United Nations. 
The United States, for its part, intends to respect these 
principles. We hope that the conduct which the resolution 
commends to nations in the explorat±R~ of outer space will 
become the practice of all nations. 

Cooper sums up the legal effect of the 1963 U.N. Declara­

tion as follows: 

While this Declaration was not a legislative enactment, 
its unanimous acceptance goes far towards proving the 
existence of an agreed rule of customary international 
law. It will, in my judgment; eventually become part 
of a new convention. But even before that occurs, 
world public opinion would hardly now countenance any 
national claim of1novereignty in outer space or on 
celestial bodies. ~ 

143. Statement by Ambassador Stevenson on Dec. 2, 1963, 
49 Dep•t State Bull. 1007 (1963). But see Schick, ~ cit. supra 
note 136, at 972-973, that a Declaration is rather a medium for 
providing a political framework of general principles and specifie 
issues. 

Immediately following Ambassador Stevenson, the 
representative of the Soviet Union stated: 

"The Soviet Union, for its part, will also respect the prin~ 
ciples contained in this Declaration if it is unanimously 
adopted. 11 See Gardner, International Space Law and Free 
World Security, 47 Space Digest 58, 59 {July 1964). 

144. Cooper, ~· cit. supra note 141, at 46. 
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~ Legal Status of Outer Space and Celestial Bodies 

We have seen that according to customary and conventional 

international law the space above the high seas and unclaimed 

areas of the world are free from State sovereignty. This reduces 

the problem of the legal status of outer space only to the rela­

tively small percentage of the earth's surface where States exer­

cise territorial sovereignty. 

The initial question of whether outer space should be free 

like the high seas or subject to exclusive sovereignty of the sub­

jacent State like territorial airspace has been answered by 

customary international law. Since the launching of Sputnik I on 

October 4, 1957, the United States and the Soviet Union, primarily~ 

have engaged in extensive satellite launchings, lunar probes, and 

space probes. Most significantly, no State has as yet requested 

permission from another to fly satellites and space vehicles at 

very high altitudes "over" the other 1 s territory and no State has 

as yet protested such overflights as a violation of its sover-
145 eignty. A solid basis of State .practice, supported by world-

146 wiàe acquiescence anà fortified by the unanimous 1963 U.S. 

Declaration of 113 States, established beyond cavil the customary 

:principle of freedom of outer space in 1963--"Year Seven of the 

Age of Space 11
• 

145. The "free flight principle for earth satellites" 
is foundeà upon tacit consent springing from agreement in 1955 for 
the International Geophysical Year 1957-1958 {IGY) under the spon­
sorship of the International Council of Scientifio Unions (ICSU). 
See Haley, op. cit. supra note 127, at 62-74. 

146. For an impressive brief in support of this conclusion, 
see McDougal, Lasswell, and Vlasic 116-120, 194-227. See also Notei, 
National Sovereignty of Outër Space, 74 Harv. L. Rev. 1154-1175 · 
(1961). 
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The 1963 U.N. Declaration goes one step further by declar­

ing that States have free access and inclusive competence in 

celestial bodies, too. 147 Its clarity, exactness, and simplicity 

defy equivocation. 

Outer space and celestial bodies being free from sover­

eignty, the next question is: What law governs activities in outer 

space and celestial bodies? Obviously recognizing that space law 

is in its embryonic state and that the development of law depends 

upon facts, the 1963 U.N. Declaration supplies at this time a 

broad framework only to be filled in like a mosaic as experience 

and knowledge in this new area of human activity increase. 148 

This standard is equally explicit in the 1963 U.N. Declaration: 

4. The activities of States in the exploration and use 
of outer space shall be carried on in accordance with inter­
national law including the Charter of the United Nations, in 
the interest of maintaining international peace and security 
and promoting international cooperation. 

Thus is established the cardinal rule governing the new 

regime in outer space that outer space and celestial bodies are 

free to all States but only for peàceful purposes in accordance 

with international law. 149 

147. The Soviet Union never officially claimed sovereignt 
of the moon by reason of landing its national insignia upon the 
moon. See II Whiteman, Digest of International Law 1312-1314 
(1963). . 

148. For a comprehensive analysis of the probable claims 
to authority in space activities, see McDougal, Lasswell, and 
Vlasic, 193-973. 

149. That the indiscriminate extension of international 
law into the yet undefined reaches of outer space is likely to 
cause serious conflicts, see Schick, op. cit. supra note 136, at 
976-978. Cooper postulates that the use or-outer space may be 
agreed to be subject to certain limitations not now applicable 
to flight through the air space over the high seas. Cooper, 
Aerospace Law Over the High Seas, a paper delivered at the Fifth 
Interna tior.al Syr.1posium on Space Technology and Science in Takyo, 
Sep. 1963. 
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C. Legal Status of Spacecraft 

Spacecraft is used herein as a generic term to include 

space rockets, ballistic missiles, artificial satellites, space 

stations, space probes, and any other object launched into outer 

space. The fact that spacecraft must traverse air space on their 

way to and from outer space presents a host of legal problems re­

volving about the legal status of spacecraft. 

The initial problem is one of determining whether space­

craft come within the meaning of 11 aircraft11 as used in the Chicago 

Convention. The failure of the Chicago Convention to contain a 

definition of aircraft does not aid the problem. The definition 

of aircraft contained in Annex 7 thereto is not binding on Con­

tracting States. On the other hand, the United States definition 
150 

of aircraft is broad enough to include spacecraft. A further 

sophisticated question is whether spacecraft are pilotless air­

craft within the meaning of Article 8 of the Chicago Convention. 

Additional problems are created concerning the status of the X-15, 

a "rocket plane" which operates in·the atmosphere as an aircraft 

while aerodynamic lift is available and also in outer space as a 

rocket under a different system of controls when aerodynamic lift 

fails .151. 

150. See note 188 infra. 
151. The X-15 has attained the speed of 4,104 miles per 

hour and an altitude of 66.3 miles. Fleming, New Thrust Toward 
The Stars, The Airman 18-20 (March 1964). For an argument that 
the X-15 is not an aircraft, no matter how it is considered, see 
Haley, op. cit. supra note 127, at 102-105. 



- 60 -

It would seem that as long as States are the only opera­

tors of spacecraft 1 the Chicago Convention would not apply to 

spacecraft while in the atmosphere 1 since the Chicago Convention 

is not applicable to State craft (Article 3(c)). 152 

Notwithstanding and in order to prevent chaos and con­

flict, there is the need for a body of law to be applicable to 
153 

spacecraft not only in the outer space but also while travers-

ing the atmosphere. What is the legal status of spacecraft? The 

1963 U.N. Declaration marks an historie advance toward a partial 

answer of this question. On the question of jurisdiction and 

ownership of spacecraft, it provides: 

7. The State on whose registry an object launched into 
outer space is carried shall retain jurisdiction and control 
over such object, and any personnel thereon, while in outer 
space. OWnership of objects launched into outer space, and 
of their component parts, is not affected by their passage 
through outer space or by their return to the earth. Such 
objects or component parts round beyond the limits of the 
State of registry shall be returned to that State, which 
shall furnish identifying data upon request prier to return. 

On the vitally important subject of liability for damage 

caused by spacecraft, it provides:· 

8. Each State which launches or procures the launching 
of an object into outer space, and each State from whose 
terr1tory or facility an object is launched, is international 
ly liable for damage to a foreign State or to its natural or 
juridical persons by such object or its component parts on 
the earth, in air space, or in outer space. 

152. Verplaetse, On The Definition And Legal Status Of 
Spacecraft, 29 J. Air L.&Com. 131-140 (1963). 

153. Cooper, Fundamental Questions of Outer Space Law, 
1961 Symposium 764-776. 
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On the humanitarian question of assistance to and re-

patriation of astronauts, it provides: 

9. States shall =egard astronauts as envoys of mankind 
in outer space, and shall render to them all possible 
assistance in the event of accident, distress, or emer~ency 
landing on the territory of a foreign State or on the high 
seas. Astronauts who make such a landing shall be safely 
and prosptly returned to the State of registry of their 
space vehicle. 

A host of other legal issues dependent upon the status of 

spacecraft, such as nationality, registration, identification, 

extraterritoriality, privileges, and immunities, must wait for 

future development.l54 There is doubt whether an early definition 

of the legal status of spacecraft will be reached. The legal 

status of an aircraft, after sixty years of flight, still remains 

to be fully definect. 155 

D. The Boundary Between Territorial Air Space And 

International Outer Space 

The great bulk of legal writings on space law has centered 

:on the perplexing question of locating and prescribing the ver-
1 

. tical limits of national air sovereignty. Proposed locations rang4 

~from five miles156 to infinity.l57 .The numerous prouosals are 

jbased upon different criteria, including the prescriptions in 
! 

il 154. These matters and more are fully treated in McDougal J 
,'l Lasswell, and Vlasic 513-71..8; Haley, oo. ci t. supra note 127, at 
' 136-158. See also Cheng, From Air Law-T"()'§j)ace Law, 13 Current 
i Legal Problems, 228-254 {1960). 

155. Sand, Pratt, and Lyon, An Historical Survey Of The 
:
1
Law Of Flight 70 (I.A.S.t. Pub. No. 7, 1961) • 

. i 156' 
·
1 L.&Com. 328, 

157. 
Upner S pace , 

Moon, A Look At Airspace Sovereignty, 29 J. Air 
344 ( 19b 3}. 
Hingorani, An Attempt To Determine Sovereignty In 

26 U. Kan. City L. Rev. 5, li-12 (1957). 
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Air Law Conventions, physical characteristics of space, nature 

of flight instrumentalities, facts of effective control, upon 

the earth's gravitational affects, arbitrarily fixed boundaries, 

and functional basis of activity.l5S The following is a sampling 

of the wide range of proposals as to where sovereign air space 

should end: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

Height to which an aircraft, depending upon aero­
dynamic lift, can ascend (about 25 miles). 

Height at which atmospheric lift ceases (about 52 
miles) • 

Height at which flight leses its aerodynamic lift 
and centrifugal force takes over (about 53 miles). 

Height at Which gravitational field ends (about 
60 miles). 

Height at which atmosphere is no longer present 
(can vary from 10 to 650 miles). 

Minimum height at which a satellite can be put 
into orbit (about 70 miles). 

Height at which no molecules of gaseous air are 
found (between 1,000 and 100,000 miles). 

Arbitrarily fixed boundaries (5 to 50,000 miles). 

Height at which the subjacent State can no longer 
effectively exercise actual control. 

A contiguous zone between sovereign air space and 
free outer space. 

No fixed boundary, but a boundary varying with the 
functional basis of the activity concerned. 

While it is agreed that the legal regime in outer space 

lis different from that pertaining in air space, there is a wide 
1 

158. For a detailed account, see McDougal, Lasswell, and 
33-35, 323-359, 
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1 disagreement as to the need of a boundary. 1 59 It will be recalled 
i 
1 tha t the Ad !!2.2_ commit tee did not cons id er this to be a priori ty 
l 
1 problem. 
1 

i Lawyers generally would favor the early establishment of 
1 

La boundary; for they would like to see a definite standard which 
li 

\\determines when one legal regime (sovereignty in air space) is 
'1 
!!inapplicable and when the ether {freedom in outer space} is. For 

\l example, a State might be justified according to international 
!l 

\!law in using force in its air space, while this might not be the 
1! 

li case in outer space, except in self-defense. More important, 
!i 

l!whether satellite overflight of a State 's terri tory constitutes 

!penetration or peripheral reconnaissance can only be answered if 

11we know what is the precise limit of that State 's territorial air 

1space. 

11 However, from a poli tic al point of view, i t appears that 

lestablishing a fixed boundary would operate against a State's pri-
1 

~ary concern of protecting its interest in national security. From 

\fhe history of air law we saw that sovereignty of air space pre-
t. 

\~ailed because of the uncompromising desire of States to protect 

~heir security and economie interests in air space. The establish-~ 
~ent of a vertical limit on air sovereignty might mean that a State 

çannot effectively protect its national interests against offensive ,, 

~r undesirable space activities. 
'1 
ll. 159. The arguments for and against are summarized in 
Llpson and Katzenbach 16-18, 104-107; McDougal, Lasswell, and 
Vlasic 114-115, 350-539. 
fi 

'l 
il 

l 
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General Kuhfeld, The Judee Advocate Geperal of the USAF, 

speaking in support of the functional criterion, observed: 

It seems to me that the particular activity in space 
rather than distance from the earth, is what primarily 
concerna a subjacent state. Protection of the state was 
what led to firm claims of sovareignty over the terri­
torial sea and to a nation's airspace above it. Pro­
tection of the subjacent state will argue against 
agreement to any fixed distance as long as equal danger 
may exist from above such point. It is the activity in 
space that will determine the

6
subjacent state's tolerance 

of the particular satellite.l O 

Soviet writers likewise subordinate the question of boundary de­

termination to that of national security.l61 Zhukov, stressing 

the need for an agreement on demilitarization of outer space as 

a solution to the boundary and peaceful use problems, stated: 

••• But from the standpoint of security of States the 
altitude limit to the extension of sovereignty in the 
space above the Earth is of no decisive significance. 
AState will not feel any safer if military preparations 
against it are conducted at a higher altitude. 

Moreover, even if State sovereignty is extended to 
an unlimited altitude the security of States will not be 
adequately protected. Within the bounds of its own space 
above the Earth, each State would receive the right to 
carry out any military measures {for example, to put. lnto 
orbit stationary space platforms with nuclear bombs), 
which would be a grave threat·to the vital interests of 
other States •••• 

* * * Prohibition of the military use of space within the 
frfu~ework of general and complete disarmament will remove 
the difficulties and apprehensions which now prevent a 
solution of the problem of fixing an altitude limit to 

160. Kuhfeld, The Space Age Legal Dilemma, 1961 
Symposium 773, 775. 

' ... 

161. For an excellent account of variations of the Soviet 
views on sovereignty in outer space before and after Sputnik and 
the resulting increased emphasis on the right of a State to take 
1measures to protect the security of its territory, see Soviet 
S na ce ProRrams 194-203; Crane, Soviet At ti tude 'l1oward International 
$pace Law, 56 Am. J. Int'l L. 685, 686-692 (1962). · 
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sovereignty. In conditions of general and complete dis­
armament, States could easily reach under3tandi~e on this 
question with a view to facilitating to th~ utmost the 
exploration of demilitarized outer space.lb2 

The boundary question is reminiscent of the struggle, 

conflict, and failure of States to agree to fix a limit to the 

territorial sea. Scientifically, it is hopeless to fix a boundary 

between air space and outer space which would be precise and valid 

for all purposes. Politically, a fixed boundary would not ade­

quately protect the security of subjacent States. Therefore, 

States might be more inclined to favor the functional approach 

which stresses not so rouch the location of a particular activity 

as the effect of that activity upon the safety of the subjacent 

State. Operationally, air space and outer space constitute one 

continuum- "aerospace".163 This continuum could be legalized by 

the functional approach. The resulting wide divergence of schol­

arly opinion indicates that the difficulties of fixing a station-

ary vertical boundary are insuperable. This complex and delicate 

mixed question of science and politics can be resolved only by 
. 

multilateral international agreement. Pending such international 

convention, it has been urged that the United States should not 

delay longer in exercising its unilateral right to fix its own 

upper boundary of its national air space territory.l64 As yet, 

162. Zhukov, Problems of Space Law at the Present Stage, 
Fifth Colloquium 12-1). See also Machowski, Selected Proolems of 
National Soverei~nt with Reference to the Law of Outer S ace, 
Froc. A.S.I .• L. 1 9, 173 l9bl. 

16). See White, Air and Space Are Indivisible, Air Force 
40-41 (March 1958); Cooper, Aerospace Law - Sub.iect r:ratte:::· and r Tern:inolor;y, 29 J. Air L.&Com. 89-94"("'1963 • 

1 

164. Cooper, The Bou::::1da:ry Between Territorial Aerosnace 
And International Outer Su~ce. Paner delivered at t~e In~~=-~, ' ~ ' J """ ... 

J: r~a:.:.cr:al Sy.-;;.posi-w:: on Spaca I.aw, Federal Ba:- Association National 
1 Conven1;ion, Was:1 ... ::::gton, D. c., Sep. 11, 1964. 
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the boundary question is not a practical subject for international 

· agreement. The boundary question, having survived. eight formative 

, years of space activity, may in due time, like the law or the sea, 

give way to a variety of doctrines adjusting special claims of 

States and thus be Rssigned to oblivion. 

E. Military v. Peaceful Uses of Outer Space 

With the advent of the missile and space age, mankind extended 
1 

its endeavors from the earth arena to the space arena. It natu-

rally follows therefrom that States will seek to utilize in the ne'~ 

1 

extra-terrestrial arena the same base values they previously em-

ployed in the terrestrial arena. Just like the land, the sea, and! 
1 .. the air all in turn played a major role in the power and security: 
! 

il of States, it is unrealistic to expect States to neglect their 
1 

i security in space. The military component of national power con­
!, 
f/ stitutes an all-important element of the sum total of base values 
l1 
1 employed by States. Space representa beth at the same time a 

li threat to and a high potentiel in military power.l65 
" 

Chairman Krushchev did not waste time in acknowledging the 

1 
military usefulness of outer space. Soon after Sputnik, he stated 

1 

li 

1 

1 

The "fact the Soviet Union was the "first to launch an 
arti"ficial earth satellite, which within a month was fol­
lowed by another one, speaks a lot. If necessary, tomorrow 
we can launch 10 to 20 satellites. All that is required 
"for this is to replace the warhead of an intercontinental 
ballistic rocket with the necessary instruments and launch 
the whole.thing with the instruments. There's a satellite 
for you.l6b 

,!--------------------------------------------------------------
11 

165. McDou~al, Lasswell, and Vl.asic 48-51, 64-66, 6?-69; 
Forman, Why A Military Space Program?, Univ. Okla. Space Conf. 68. 

'1 166. Krushchev, N .s. , Interview wi th William Randolph 
1 Hearst, Jr., November 22, 1957; Pravda, November 29, 1957. 
il 

ll 

l 
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The launching of an artificial earth satellite is, 
above all, of the very greatest scientiflc importance, 
but it cannot be denied that it is also of great im­
portance for our country's defense, for the satellites 
could only be launched with l;he help of the intercon­
tinental ballistic missile.l 7 

~ Military Uses of Outer Snace 

There are two bread military objectives in space: 

1. To augment the existing military capabilities 
of the land, sea, and air farces. 

2. To develop a military patrol capability1g~ guard against threats from outer space. 

The possibilities within each of these objectives include: 

1. Augmentation: 

a. Communications systems. 
b. Reconnaissance systems. 
c. Military meteorological survey system. 
d. Ballistic missile defense. 
e. Early warning system. 

2. Military Patrol and Operations: 

a. Space detection and tracking system. 
b. Interception systems. 
c. Inspection systems. 
d. Space environment monitoring system. 

Both the United States and the Soviet Union bave been using outer 

space for military programs.l69 

2. Peaceful Uses of Outer Suace 

While the United Nations recognizes and all the existing 

literature is unanimous that outer space should be. used only for 

167. Krushchev, N.S., Interview with Brazilian journal­
ists Victorio Maitorelli and Tito Fleuri, November 21, 1957; TASS 
December 5, 1957. 

168. Schultz, Weanons and Snace, Univ. Okla. Space Conf. 
60-67. See also Gard.nc:::, _91:ter Snace: Problems of Law and Pm\rer, 
49 Dep't State Bull. 367, 3?0fl963); Fundamentals of Aeres ace 
Weanon Systems, Air Force J:wr.rc, Air University l9ol • For a 
general discussion of actual space projects and the reasons be­
hind them, see Ley, Our Viork In Space 75-123 (1964). 

2 
16

8
9. 6~ee generally Hearings on H.R. 10939 99, 101, 103-109, 17 -1 6, r5, r95. 
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j 1 

IJ" peaceful!' purposes, there exists no international accord as to whati 
!1 

i!constitutes peaceful use of outer space. One of the most important~ 
lllegal questions of major proportion confronting the international l' 

il 
il ro:m.-rnunity at present is whether States have the right to use outer! 

j1space for military purposes. More particularly, does "peaceful J 

'il i use" mean non-aggressive or non-military use? There are three 

aspects to this problem. 

The first aspect stems from the extraordinary inter-

1
aependence of scientific, commercial, military, and other objec­

tives that may be advanced by the same activities in space. 

Virtually every activity in space has a possible military con­

notation; military and non-military are factually inter-dependent. 

For example, a reconnaissance satellite may be made to yield to 

important economie benefits from service to meteorology. A navi­

gational satellite can guide a submarine as well as a marchant 

ship. In effect, generally there is no workable dividing line 

between military and non-military uses of space.l70. 

The second aspect concerns.the definition of "peaceful 

use" and is in part a semantic one. It may be interpreted as 

lmeaning either non-aggressive or non-military. In context of the 

United Nations Charter and international law in general, "peaceful" 

is used in contradistinction to "aggressive".l71 Thus, non- l 

aggressive military use would be peaceful, whereas aggressive 

1 

Il 170. See Staff of Senate Comm. on Aeronautical and Space 
1Sciences, 87th.Cong., 2d Sess, Meteorological Satellites 131 
~ornn. Print 1962); McDouga1 and Lipson, Perspectives for a Law of 
Outer Suace, 52 illn. J. Int'l L. 407, 409-411 (1958); Lipson and 
Ka~zenbach 24, 27; Lipson, An Argument on the Legality of Recon­
nalssance Satellites, Froc. A.S.~.L.174-176 (1961)· Gardner o~. 
cit. s1.rnra no-ce i6·s-; at 370; Berg, Wea~ons and S~a~e, Univ.'okïa. 
Space Conf. 54-58. 

171. For difficulties in defining "aggression", see text 
at notes 337-340 infra. 
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:: military use would not be peaceful. For example, the use of the 

i: high seas for the passap;e of naval vessels and l'or mili tary maneu­

vers and testing of weapons in time of peace is "peaceful use" 

not in violation of international law. Similarly is transit in 

!: air space over the high seas by military aircraft. Under this 
i 

view, any military use of space which did not itself constitute an: 

1\ attack upon, or threat against, the territorial integrity and in-

!· dependance of another State would be peaceful non-aggressive 
1 
l!military use and permissible. Military is not synonymous with 

li aggression. Mi li tary act ions in self -defense would be legal. 
'i i: 
tl The contrary interpretation, based upon the Antarctica 

jTreaty and the treaty establishing the International Atomic Energy 
i 
iiAeency, construes "peaceful use" to mean non-military use and thus 
1 

l!, would exclude all non-aggressive military uses. Such meaning is 
1 

!; 

i:exceptional and arises as a result of explicit agreement of the 
Il 

!!parties.172 To prohibit all forms of military use will ascribe a ,, 
'! 
1: meaning to freedom of use of outer space that is different from 
!1 
:; the meaning of freedom of use of the high seas and the air space 

1iabove it. 
:. 
i The third aspect deals with the inextricability of space 

], problems from the problems prevailing on earth. Space is not a 
i! 1-----------------------------

j 172. Lipson and Katzenbach 22-26. The Soviets apply a sub-
!jective test under which all actions by the Soviet Union are 
lpeaceful and all actions by the U.S. contrary to Soviet interests 
lare "military" or warlike. See Crane, on. cit. sunra note 161 at 
1700-704. .=....;;..;. -- , 
1 

Il 
'1 

1 

1 
1 
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new subject--only a new place to which all of the problems pre­

[ vailing on earth have been extended. The military problems on 

li earth become part of the military problems in space. In the in­
~~ 

jl terest of national security, States will not refrain from all 
Il 
il 

lj military activities in space until military problems on earth have 

l1 be en sol ved .173 

Il A positive definition of "peaceful use" is urgently 
ji . 
Il needed. Strong views were expressed in the legal subcommittee of 

' the Committee on Peaceful Uses of Outer Space, both at its 1962 

and 1963 meetings, that the question of military uses of outer 

space could be resolved only as part of a general disarmament 

agreement.l74 In the meantime two significant steps have been 

taken toward a regime of peace in outer space. The first was the 

Test Ban Treaty of' 1963 signed by over one hundred States and 1 

banning the testing or nuclear weapons in outer space, in the 1 

atmosphere, and under water.l75 The other was U.N. General Assem­

bly Resolution 1884 (XVIII)l76 of October 1963, which welcomed 

the expressions by the United States and the Soviet Union of their 

intention not to station in outer space any abjects carrying 

173. Gardner, International S ace Law And Free-1Norld 
Security, 47 S~ace Digest 5 - 19 4 • Gardner, ~ cit. suura 
noôe 168, at 370-371. 

174. Krushchev admitted that he was tying together the 
issues of dismantling foreign bases and the peaceful use of outer 
space. See Soviet Space Programs 159-163, 170. See also II 
Whiteman, ~ oit. suura note 158, at 1314-1321; Cooper, Aerospace 
Law: Progress in the U.N, Astronautics Aerospace 41, 44 (March 196· ). 

On disarmament general1y, see Disarmament (Hammar­
skjo1d Forum No. 4, Tonde1 ed. 1964}. 

175. See text at note 113 supra. 
176. See text at note 135 suura. 
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nuclear weapons or other kinds of weapons of mass destruction and 

solemnly called upon all States to refrain from stationing such 

weapons in outer space. 

The 1963 U.N. Declaration does not remove the present 
1 

uncertainty and disagreement as to whether "peaceful use" of 

space means non-aggressive or non-military use. Pending any 

outer! 
1 
i 

limi~ 

tatien of military uses of outer space by way of international 

agreement, the only uses of outer space that are prohibited are 

those that fall within the prohibitions of the United Nations 

Charter. In the meantime, the United States is justified in usingl :; 
l; 

j: 
il outer space for non-aggressive military uses consistent with the 
ii 
j) 

ii United Nations Charter.l77 
li 
!i 
ii 

Il 
F. Self-Defense in Outer Space 

A question of vital legal significance is whether or not i[ 

\! the traditional right of States to act in self-defense is limited 
!l 
\\ or prevented in outer space by any principle of international law 

Il or any provision in the United Nations Charter. Specifically, 

\l does the right of self-defense have geographical limitations? 

!1 For example, is a State justified to intercept in outer space a 
1 

foreign spacecraft known to be armed with a nuclear warhead and 

thereby constituting a potential threat to its national 
1 survival?178 

177. Lipson and Katzenbach 26; Meeker, Avoidin~ Conflict 
In and Over Space, Univ. Okla. Space Conf. 78; McMahon, Le~al 

1 Aspects of Outer Space, 38 Brit. Yb. Int'l L. 339, 360 (1964). 

Il 

178. The U.S. is developing an anti-satellite missile, 
the Nike X from the Nike-Zeus, and the Soviet Union has demon­
strated the feasibility of the anti-satel: ta satellite by 
accurately placing Vostok-3 and Vostok-4 in orbit within a few 
miles of each ether. A Survey of Aerial Reconnaissance, 19 
Interavia 180, 182 (1964}. 
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We have seen that the inherent right o~ self-defense or 

self-preservation is a long recognized principle of customary 

international law. In connection with the law of the seas, we 

noted that there is a difference between sovereign rights and the 

assertion of limited rights as to jurisdiction and control which 

are reasonable under all the circumstances. We have also seen 

many examples of auch asserted rights on the high seas and in the 

air over the high seas, which are considered free from State 

sovereignty. These have been tolerated as reasonable in the in-

terests of national security and self-defense. 

States have traditionally claimed the right to act in 

self-defense and self-protection outside their national territory 

The Virginius case is the classic case of self-defense exercised 

upon the high seas. The ramous Caroline case is the classic case 

of self-defense exercised on foreign territory. Other noteworthy 

examples include the sinking of the Danish fleet in 1807 and the 

sinking, of the French fleet at Orlan in 1940.179 There is no 

cogent reason why the rule in the .Caroline case is not applicable 

today in non-territorial outer space. 

States may assert rights of self-defense with regard to 

space activities without actually claiming sovereignty in space. 

Such rights could be exercised under Article 51 of the United 

Nations Charter. In 1958 the legal adviser to theptate Depart­

ment stated in this connection: 

179. See text at notes 102, 103, 104, 105, anô 106 
supra. 
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The United States is prepared at all times to react 
to protect itself against an armed attack, whether 
that attack originates in outer space or passes 
through outer space in arder to reach the United 
States •• 

If and when the United States takes such action, 
it will be exercising a right which it has under in­
ternational law, because that law in the last analysis 
is what nations will agree to. And the inherent right 
to individual and collective self-defense has been 
reco~nized as a fundamental principle of international 
law in the United Nations Charter.l80 

In October 1960, the Executive Secretary of the Space Law 

Commission of the U.S.S.R. Academy of Sciences declared that: 

In case of need the Soviet Union will be able to 
protect its security against any encroachments from 
outer space just as successfully as it is done with 
respect to air space •.• • • Such action will be fully 
justified under the existing rules of international 
law and the United Nations Charter.l81 

Although Article 51 of the U.N. Charter has been con­

strued by seme to restrict the traditional right of self-defense 

to situations only where an armed attack occurs, the more en-

lightened view--founded upon the legislative history of the 

Article--is that Article 51 was not intended to abridge the 

traditional right of pre.ventive s~lf-defense, but on the contrary 

was intended to reserve and maintain it.l82 It is thus main-

tained that the customary right of self-defense is recognized 

by the U.N. Charter. 

180. Becker, Ma.j or Aspects of the Pro blem of Outer 
Space, 38 Dep•t State Bull. 962, 965 (1958). See also Becker, 
The Control of Space, 39 Dep't State Bull. 416, 417 {1958). 

181. Zhukov, Space Espionage Plans and International 
~, 1961 Symposium 1095, 1101. 

182. For fuller discussion of beth sides of this 
controversy, see text at notes 488-502, infra. 
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We have noted that the 1963 U.N. Declaration does not 

define "outer space" or "peaceful use". However, the Declaration 

clearly expresses the existing consensus among member States that 

outer space and celestial bodies have an international status 

analogous to that of the freedom of the high seas from terri-

torial sovereignty. As Mr. Justice Storey said in the case of 

the Mariana Flora: 

Upon the ocean, then, in time of peace, all possess 
an entire equality. It is the com.rnon highway of all, 
appropriated to use of all; and no one can vindicate 
to himself a superior or exclusive prerogative there.l83 

While the 1963 U.N. Declaration opposes claims of sovereignty, 

it does not expressly forbid claims of national rights to use 

and explore outer space in conformity with international law. 

Furthermore, the right to self-defense is not restricted by the 

U.N. Declaration. Therefore, nations can properly claim certain 

rights in outer space provided they do not attempt to establish 

sovereign control. 

We have also seen that peaceful use of outer space in-

eludes defense uses. Lipson and Katzenbach ably sum up this 

point: 

In this connection an important point may be made. 
Nothing in the Charter prevents the maintenance of an 
efficient and modern military establishment or declares 
the mere ability to defend one's self inconsistant with 
positive obligations toward peaceful settlement of dis­
putes. Article 51 is not an exhautive [sic] statement 
of the rights of self-defense and does not preclude the 
lawfulness of such deviees as contiguous zones for secu­
rity. There is, thus, no need to rely exclusively upon 
Article 51 to justify the capacity of the United States, 
and of its allies, to defend themselves against attack 
or even the threat of attack by maintaining a sufficient 
force in being.184 

18). 24 U .s. ( :1 Hhea t) 1, 19 ( 1826). 
184. Lipson and Katzenbach 25. 



! 

- 75 -

Significantly, the policy on the contr91 and use of outer 

space recommended for the United States by the House Committee on 

Science and Astronautics in 1959 included the following: 

The committee recommends: 

{7) That u.s. policy toward the control and use 
of space, aside from its existing com:nitment to peaceful 
purposes, be limited for the present to seeking agree­
ments only on the civil uses of space. 

(8) That the United States serve notice that it does 
not intend, by implication, to limit its national sover­
eignty or its right of self-defense in space, through 
any agreement which is not specifically directed to 
such objectives.l85 

Finally, the right of self-defense extends to outer space 

regardless of whether or not a boundary on air sovereignty is 

established. The General Counsel of NASA stated the point as 

follows: 

It should be noted that the upward delimitation of terri­
torial sovereignty does not imply that activities which 
threaten peace and security are to be permitted in outer 
space, nor does it mean that a state would not be free to 
take legitimate self-defense measures in outer space. 
The extent of territorial sovereignty is not the criterion 
for such matters.~~o 

In conclusion, there is nothing in international law, 

the U .N. Charter, or in the 1963 U .N. Declaration which precludes 

the bona fide use of outer space for self-defense against an 

aggressor. The traditional right of self-defense, therefore, 

185. U.S. Space Policx 10. 
186. Johnson, Remarks, Proc. A.S.I.L. 165, 167 (1961). 
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extends into outer space. 187 The rights of self-defense and 

self-preservation in arder to be meaningful cannat be limited 

geographically. They apply to the high seas, to sovereign, 

territory, and to free outer space. 

187. Haley, Space Law and Government 156-157 (1963); 
. Goedhuis, Seme Trends in the Political and Legal Thinking of the 
'ii Conguest of Space, 9 Nederlands Tijschrift Voor International 
d Recht 113, 130-132 (1962); Jaffee, Reliance Upon International .

1 
!1 Custom And General Principles In The Growth Of Sn ace Law, 7 St. 
i:Louis U.L.J. 125, 140 (1962); Cooper, Self-Defense in Outer Space 1 

!: ••• and the United Nations, 5 Space Digest 51-56 (Feb. 1962); 
j:McDougal, Lasswell, and Vlasic 356; 403; Schick, International 
;: Law For Outer Space, Fifth Colloquium; Woetzel, Sovereignty and 
!National Rights in Outer Space and on Celestial Bodies, Fifth 
IIColloquium; Forman, QE• cit. sunra note 165, at 68. But see 
Schick, Problems Of A S ace Law In The United Nations, 13 Int'l &' 

uCom. L.Q. 969, 9 • 
li Soviet jurists admit that the right of self-defense 
·; applies to outer space. Wnen the issue concerns the right of the 
'U.S. to self-defense, they would limit it to cases of "armed 
attack" only within the strict interpretation of Article 51. Bee 
Zhukov, Problems of Space Law at the Present Stage, Fifth Collo­
quium; Machowski, QE• cit. supra note 162, at 169-174. A differ­
ent standard is used, however, when the issue concerns the right 

1

: of the Soviet Union to act in self-defense against U. S. recon­
.lnaissance satellites. See Crane, QE• cit. supra note 161, at 706.i 

il ! 

l' 
1 

iJ !, 
1 
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CHP.PTER III 

OVERFLIGHT BY FOREIGN MILITARY AIRCRAFT 

' In Chapter I we examined the legal regime of air space 

1 

1 

with particular emphasis on the legal status and transit rights 

1 

By way of summary, the legal regime therein of civil aircraft. 

of the air space over the earth's surface may be stated as 

·follows: 
1 

li 
:1 
il ., 
1 

1. 

2. 

4. 

Every sovereisn State has complete and exclusive sovert 
eignty over the air space above its land areas (mclud-1 
ing metropolitan dependent territories), inland 
waters, and territorial sea, to an undetermined height.! 

1 

1 
The principle of "right of innocent passage," applica-1 
ble to the passage of foreign vessels.through nationalll 
territorial seas, has never been accepted as part of 
the law of international flig~t. Therefore, aircraft 
have no richts in the air space of a foreign State 
unless specifically granted. 

Every sovereign State in time of peace, and every neu-~ 
tral State in time of w~r, has complete, unilateral, 
and exclusive right to determine which, if any, forei~ 
aircraft are permitted to enter or pass through its 1 

national air space, either in transit or for the pur- j 

pose of landing. l 

The air space over the high seas and unclaimed portion~ 
of the earth's surface, not being subject to the sov-
ereignty of any State, is free for the use of all. 

In Chapter II we examined the emerging legal regime in 

outer space. Although still in its nascent stage, the present 

1] status of the legal regime of outer space may be stated as 

follows: 

Il 
il 

l' 
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1. Outer space and celestial bodies,.not being subject 
to national sovereignty, are free for exploration an 
use for peaceful purposes by all States on the basis 
of equality and in accordance with international law. 

2. In the absence of an international agreement to the 
contrary, peaceful use of outer space includes non­
aggressive military use. 

3. The inherent rights of self-preservation and self­
defense, having no geographical limitation, apply to 
sovereign territory, the high seas, international 
air space, and international outer space. 

We now turn our attention to what is a military aircraft 

and in particular what is the legal statua of the military air­

craft within the legal regime of air space in time of peace. 

A. Status of Military Aircraft 
in Time of Peace 

In international law, all aircraftl88 are divided into 

188. The generic term "aircraft" was not defined in 
either the Paris Convention of 1919 or the Chicago Convention of 
1944. However, Annex A of the Paris Convention defined aircraft 
as "Any machine that can derive support in the atmosphere from 
the reactions of the air." It also classified the airborne ob­
jects considered as aircraft. Aeroplanes, gyroplanes, helicopter 
and ornithopters were listed as heavier than air aircraft. Kites 
gliders, airships, and balloons were listed as lighter than air 
aircraft. 

Annex 7 (Aircraft Nationality and Registration 
Marks) to the Chicago Convention, which supersedes the Paris Con­
vention, adopted the definition and classification contained in 
Annex A of the Paris Convention. 

Neither annex distinguishes between aircraft and 
projectiles, but one authority concludes that most projectiles 
are not included within the definition of aircraft, even though 
sorne piloted, rocket-propelled instruments might be both aircraft 
and projectiles. Shawcross and Beaumont, Air Law 13 (2d ed. 1951) 
Article 8 of the Chicago Convention contemplates that an airborne 
instrumentality can be an aircraft though pilotless. 

In the U.S. "aircraft" is given a broader meaning. 
Section 103(c), Federal Aviation Act, defines "aircra.ft" as "any 
contrivance now known or hereafter invented, used, or designed 
for navigation of or flight in air." This would include all ma­
chines such as missiles, rockets, and earth satellites capable of 
flying in the air independently of any support derived from re­
action of the air. See Cheng, The Law of International Aviation 
111 (1962). 
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' ' :; two categories: 11 state" ( also referred to as "public 11 in the 

United States) and "civil." Since all of the multilateral air 

law conventions in affect today deal exclusively with the inter­

national public and private law aspects of civil aircraft (those 

used for commercial and private flying) in time of peace, only 

passing and usually exclusionary reference is made to military 

aircraft. 189 Understandably, military aircraft have received 

greater attention in attempts to draft international rules for 

. 1 .t' 190 aer1.a warJ..are. 
!i 
[;----------------------------------------------------------------------~ 
ii 189. On the International Private Air Law side, the Ad-
il ditional Protocol to the Warsaw Convention of 1929, on the uni fi-

)
. cation of certain rules relating to international transportation 

by air, permits an adhering State to exclude therefrom by reser-
~ .. ll va ti on air carriage by State aircraft (the U. S. , Canada, Ethiopia,. 
1 Pakistan, Philippines, and the Republic of Congo (Brazzaville) 
1 have exercised such reservation); Article XXVI of the Hague Pro-
1 tocol of 1955, amending the Vlarsaw· Convention of 1929, permi ts a 
reservation by a State with reference to "carriage of persons, 
cargo and baggage for its military authorities on aircraft, reg­
istered in that State, the whole capacity of which has been re­
served by or on behalf of such authority; 11 Article 21 of the Rome, 

1 Convention of 1933, relating to damage caused by foreign aircraftl 
to third parties on the surface, excludes 11 rnili tary, customs or 1 

police aircraft; 11 Article 3 of the Rome Convention of 1933, re­
lating to precautionary attachment of aircraft, excludes "aircraft1 
exclusi vely appropriated to a State service; 11 Article 16 of the 1 

Brussels Convention of 1938, relat to assistance and salvage ' 
1 of or by aircraft at sea, excludes "military, customs, and police 

rcraft;n Article 13 of the Geneva Convention of 1948, on the 
international recognition of rights in aircra.ft, excludes "air­
craft used in mili tary, customs or police services;" .Article 26 
of the Rome Convention of 1952, relating to damage caused by 
foreign aircraft to third parties on the ground, excludes "mili­
tary, customs or police aircraft." 

On the International Public Air Law side, Article 30 of 
the Paris Convention of 1919 excludes all "military, customs and 

.police aircraft;" Article 3 of the Chicago Convention of 1944 

lexcludes all State aircraft defined as "aircraft used in military 
customs and police services;" Article 1.( 4) of the Tokyo Conven­
tion of 1963, on offenses and certain other acts committed on 
board aircraft, excludes 11 aircraft used in military, customs or 
police services. 11 

1 190. See Spraight, Air Power And War Ri hts (1947); 

1 

Re~~u~s~r~, In~ernational Law And Aeria! Vfarfare The sis, I.A. S. If 
llv~C\J.l.l.L UnJ..versJ.ty, 1953). i 



- 80 -

·1. Definition of Militarv AircrRft 

Article 3 of the Chicago Convention provides: 

(a) This Convention shall be applicable only to civil 
aircraft, and shall not be applicable to State aircraft. 

(b) Aircraft used in military, customs and police 
services shall be deemed to be State aircraft. 

(c) No State aircraft of a contracting State shall fly 
over the territory of another State or land thereon without; 
authorization by special agreement or other\T~'":. =~-:; ~ :~:: 
accordance with the terms therecf. i 

(d) The contracting States under·Ga.t.:e, wn.en lSSuing re gu-! 
lations for their State aircraft, that they will have due i 
regard for the safety of navigation of civil aircraft. ' 

1 

:Al though the re may be doubt as to whether the _, "-~'fini ti on ofl 
,, 1 

il t . ft . . t d d t b xh . 191 . . 1 th 1 ;! sta e aJ.rcra J.s J.n en e o e e austJ. ve, J. t J.S c ear at 

l'military aircraft are considered as state aircraft and as such 1 

/[are prohibited from flying into the national air space of anotheri 

licountry without special permission. 192 Of course, the dominant 1 

1

1 1 

1 191. The Paris Convention of 1919 -vvas more explici t. 
!!Article 30 provided: 

l

i "The following shall be deemed to be State aircraft: 
1 (a) Military aircraft. 

1
1 (b) Aircraft exclusively employed in State service, such as 

1! post, customs, police. 
!'1 (c) Every other aircraft shal! be deemed to be private air-
! craft. · 

Il 
All State aircraft other than mi li tary, customs and police 

. aircraft shall be treated as private aircraft and as such 
;, shall be subject to all of the provisions of the present 
!1 Convention. 11 

!jBased upon this Article, the drafting his tory of the Chicago Con­
.1vention, and Articles 5, 77-79 of the Chicago Convention, it , 
1
!
11appears that all government owned and operated aircraft are con- 1 

sidered as State aircraft and that State aircraft, other than 1 

llthose used in mili tary, customs and police services, are consid- 1 

!ered as civil aircraft and assimilated to private aircraft insof~ 
!las rights to fly are concerned. Cheng, International Law and High: 
li Al ti tude Flights: Ba11oons, Ro.ckets and Man-Made Satellites, 6 Il 

Pint'l & Corn. L.Q. 487-505 (1957 . 
l! l il 192. The silence of the Convention as to the privileges j 

dof military aircraft was due to a feeling that provisions dealing 1 

(wi th mili ta.ry aircraft are out of place in a ci vil aviation co::J.­
rvention. Lissitzyn 568-569. 
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factor for excluding military aircraft has be&n national securit,r. 

The expressions "aircraft used in military service" and 

"military aircraft" are not necessarily synonymous. The Chicago 

Convention did not adequately define "military aircraft." At­

tempts to classify and define military aircraft as distinguished 

from civil aircraft were first made at the 1910 Paris Conference 

on International Aerial Navigation. 193 Article 41 of the result­

ing final draft convention provided that military aircraft were 

public aircraft in the military service when they were under the 

orders of a commander in uniform and had on board a certificate 

proving the military character. 194 

193. Minutes of Meeting, Conference International de 
Navigation Aerien 69 (1910). The draft presented by the Germans 
considered as military aircraft "those aircraft of a contracting 
State which are under the command of an officer of the Armed 
Forces duly commissioned by the State and wearing uniform, and 
which have on board a certificate establishing their military 
character." Article 33, German Draft, 1910 Paris Conference. 
Denmark, Italy, and Russia were of the opinion that public air­
craft were those which belonged to a State. 

194. Fauchille was one of the first scholars to recogniz 
the need for categorizing and defining military aircraft. In his 
report to the Institute of International Law in 1902, he defined 
military aircraft as being under the command of an army or naval 
officer appointed by military authorities and manned by a mili­
tary crew. Fauchille, Regime Juridique des Aerstats, 19 Annuair 
de l'Institut de Droit International 19-86 (1902). In his draft 
convention on the Status of Aircraft in Time of War, presented to 
the Institute of International Law in Madrid in 1911, he defined 
military aircraft as follows: 

"Article 1. A military aircraft is an aircraft assigned 
by the State to a military duty and placed unqer the command 
of an officer, in uniform, of the land or sea forces. Every 
military aircraft must bear the distinctive sign of its 
character, attached in a visible manner toits envelope." 

Fauchille, Code of Fauchille, 28 Annuaire de l'Institut de Droit 
International 24 (1911). 
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Article 31 of the Paris Convention of .1919, following the 

format of the draft convention produced by the Paris Conference 

of 1910, defined military aircraft as follows: 

Every aircraft commanded by a person in military service 
detailed for that purpose shall be deemed to be a military 
aircraft. 

The distinction between military and civil aircraft took 

on a realistic significance after World War I in the Treaty of 

Versailles, wherein it was provided for all time to come, that 

"The Armed Forces of Germany must not include any military or 

naval air force." 195 However, no attempt was made in the treaty 

to define military or naval aircraft. It was not until 1922 that 

the Aeronautical Advisory Commission to the Peace Conference, 

after having expressed the opinion that it was impossible to dis­

tinguish between civil and military aircraft, finally and at the 

adamant insistance of the Supreme Council drew up rules to dis­

tinguish between civil aviation and the military and naval avi­

ation forbidden by the Peace Treaties. 196 These rules, known as 
. 

"The Nine Rules," included as military aircraft all aircraft ca-

pable of flying without a pilot, every single-seater aircraft of 

more than 60 horse power, all aircraft constructed in such a 

manner as to allow the addition of armaments such as machine guns 

bomb racks, torpedos, etc., all aircraft which could exceed a 

speed of about 106 miles an hour while flying at a'height of abou 

195. See Article 198, Treaty of Versailles. 
196. Between 1919 and 1922, three separate committees of 

air experts at Paris, Geneva, and Washington respectively, ar.riv 
independently at identical conclusions that "civil aviation is 
very readily convertible to war purposes, and that no means can 
be devised to prevent such convertibility which would not, at the 
same time, prejudice the development of civil air-transport." 
Cooper, The Right To Fl~ 90 (1947). 



- 83 -

6,500 feet, or which carried fuel for more than four hours' 

flight at full power, or which could transport total cargo in 

excess of about 1,320 pounds including pilot, crew, passengers, 

or freight. 197 

The Madrid Convention of 1926 incorporated the identical 

provisions of the Paris Convention of 1919 on the subject of 

State aircraft. 198 The Havana Convention of 1928 also copied the 

subject provisions of the Paris Convention, with the single ex­

ception that the term "military and naval aircraft" was used in­

stead of "military aircraft."199 

Understandably, it was not until after the practices of 

World War I could be evaluated that the most authoritative defi-

nition of military aircraft was produced. The Draft Hague Rules 

of Air Warfare of 1923 200 provided in pertinent part: 

19?. Id. at 306-30?. Cooper contends that these "Nine 
Rules," "the best regulations which the Allied air-experts could 
devise, after months of discussion, proved to be abortive because 
they penalized civil aviation." Id. at 91-93. "The intent to 
disarm Germany in the Air was plain; the result, a complete and 
tragic failure. The method used-an attempted separation of the 
military and civil uses of air power, prohibiting one and not 
interfering with the other nor with the soon-resumed German con­
trol and sovereignty of its airspace-was artificial and unreal-
istic. Id. at 1-2. · 

198. Chapter VII, Madrid Convention of 1926. 
199. ·Article 3, Havana Convention of 1928. 
200. General Report of the Commission of Jurists at The 

Hague, 1? Am. J. Int'l L. Supp. 245-260 (1923). The Hague Rules 
were formulated in the Peace Palace at The Hague by a Commission 
of Jurists, with the aid of military and naval advisers sent by 
the United States, the United Kingdom, France, Italy, Japan, and 
the Netherlands. Although the rules thus drafted were never 
adopted as an international convention, they nevertheless enjoy 
great weight as a sound statement of the rules of international 
air law applicable in time of war. See Spraight, op. cit. supra 
note 190, at 42. 
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Article 2. The following shall be dee~ed to be public 
aircraft:-

(a) Military aircraft. 
(b) Non-military aircraft exclusively employed in the 

public service. 
All'other aircraft shall be deemed to be private aircraft. 

Article 13. Military aircraft are alone entitled to 
exercise belligerent rights. 

Article 14. A military aircraft shall be under the 
command of a person duly commissioned or enlisted in the 
military service of the State; the crew must be exclusively 
military. 

Article 41. Aircraft on board vessels of war, including 
aircraft-carriers, shall be regarded as part of such vessels 

Later in 1939, the Harvard Research Draft on Rights and 

Duties of Neutral States in Naval and Aerial War201 defined 

military aircraft in a somewhat different sense: 

Article 1. As the terms are used in this Convention: 

* "' * 
(j) 

(k) 

(1) 

(m) 

* • * 

11 Aircraft 11 includes all c~aft capable of flight whethe 
lighter or heavier than a~r. 
A 11military aircraft 11 is an aircraft used for military 
purposes. 
A 11private aircraft" is an aircraft which is not a 
military aircraft or a public aircraft used exclusivel 
in government service s~ch as posts, customs or police; 
the term includes an aircraft used in the carriage of 
goods or passengers for hire, although the aircraft is 
owned and operated by a State. 
A uneutral aircraft" is an aircraft havingthe nation­
ality of a neutral State. 

Article 3. An aircraft while on board a belligerent war­
ship, including an aircraft-carrier, shall be regarded as 
part of such warship. 

The drafters believed that no distinction could be based on the 

technical character of an aircraft, or warships, but only on use. 

The members of the Research Committee stated: 

201. Draft Convention on Rights and Duties of Neutral 
States in Naval and Aerial War, with comments: Research in Inter­
national Law of the Harvard Law School, 33 Am. J. Int'l L. Supp. 
169-817 (1939). 
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No attempt is made here to distinguish by form or struc­
ture between civil and military aircraft, nor is such dis­
tinction believed to be possible. But since attempts have 
been made to draw such a distinction, as in the proceedings 
of the Washington Conference of 1921-1922, a remark may be 
made on the point. The Naval Advisor to the American Dele­
gation to the Committee suggested the military uses of air­
craft to be as follows: 

1. To collect information. 
2. To combat other aircraft. 
3. To attack surface targets. 

To this might be added the use of aircraft as carriers of 
troops, public officers, etc. There is hardly an efficient 
commercial plane that could not be pressed into sorne form of 
auxiliary service, relieving the military-equipped planes 
for "front 11 service. There is sorne question whether com­
mercial planes, unless specially constructed, can readily be 
converted into efficient bombers, but there is no doubt that 
wing racks for small bombs may be readily attached to any 
plane.202 

The members further suggested that a non-military public aircraft 

being used for ordinary commercial services, should be construed 

as a private aircraft, whether or not it is owned or used by the 

State. 203 

Conventions on aerial navigation seem to treat the defi­

nition of military aircraft as axiomatic. This result probably 

stems from the inherent difficulties in finding an adequate, all-

b . d f" ·t· 204 em rac~ng e ~n~ ~on. We have seen that in the past legal 

scholars and international conferences have varied considerably 

in attempting to formulate a workable definition of military 

aircraft. The different criteria used m~ be summarized as 
" 

202. Id. at 223-224. 
203. Id. at 224. 
204. The indivisibility of air power is expressed by 

Cooper as follows: 
"We ~ realize that air power is the ability of a nation 

to fly; that air power is indivisible, used at times for civil 
air transport and at times for military striking force; •••• " 
Cooper, op. cit. supra note 196, at 1. 
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1. The type of ownership of the aircraft, vv-hether public 
or private; 

2. Distinguishing physical factors, such as national 
markings or a certificate of registration; 

3. Design and construction of the aircraft; 

4. The legal status of the captain and crew; 

5. The type of service for which the aircraft was 
designed or used; or 

6. A combination of two or more of these factors. 

Germane in this regard is the practice on the national 

example, the control and use of 1 level. In the United States, for 

!navigable air space of the United States and the regulation of 1 

1 

• both civil and military operations in such air space in the inter-; 

est of the safety and efficiency of both are in the Administrator 

of the Federal Aviation Agency (FAA). 205 The Federal Aviation 
i 

.Act defines "aircraft 11 as "any contrivance now known or hereafterj 

invented, used, or designed for navigation of or flight in air. ,fOi 
11 Civil Aircraft 11 is defined as "any aircraft other than a public 

aircraft." 207 "Public .Aircraft" iq, in turn defined as 

••• an aircraft used exclusively in the service of any 
goverlli~ent or of any political subdivision thereof in­
cluding the government of any State, Territory, or pos­
session of the United States, or the District of Columbia, 
but not including any government-owned aircraft engaged in 
carrying persons or property for commercial purposes.208 

• This definition of public aircraft includes military aircraft. 
1 

IThe criterion here is use. However, military aircraft is not 

! 205. Sec. 103(c), F • .A.A. of 1958; 72 Stat. 740, 49 
1u.s.c. 1303. 

li 
,l 
li 

206. 

207. 
208. 

Id. Sec. 101(5). 
Id. Sec. 101(14). 
Id. Sec. 101(30). 



- 87 -

defined elsewhere in the Act or in the Regula~ions of the FAA. 

Interestingly though, in prohibiting flights of foreign militar,r 

aircraft, the Act provides: 

••• Aircraft of the armed forces of any foreign nation 
shall not be navigated in the United States, including 
the Canal Zone, except in accordance with an authorization 
granted by the Secretary of State.209 

The criterion here seems to be ownership. 

We have seen that over the years the emphasis on the 

international level has generally been shifted from the original 

yardstick of status of captain and crew (Paris Conference of 1910 

and Paris Convention of 1919) to design and construction of the 

aircraft (The Nine Rules, 1922), and finally to use and service 

(Harvard Research Draft and the Chicago Convention of 1944). 

Against the backdrop of such divergent attempts to define 

military aircraft, it is no wonder that the definition adopted in 

Article 3(b) of the Chicago Convention210 was couched in such in­

definite and vague terms. 211 Several proposais have been a&rcwced 

209. Id. Sec. 1108(a). 
210. For an exhaustive historical and comparative study 

of the meaning of Article 3(b) of the Chicago Convention, see 
Rippon, The Legal Status Of Military Air Transport (Thesis, 
I.A.S.L., McGill University, 1957). 

211. Cooper explains the inadequacy of Art. 3(b): 
" .•• ~~e Chicago Convention is purposely less definite than some 
of its predecessors. The language used was understood to be 
vague but was considered a more practical solution than any of 
the several attempts which had been made in the past to define 
such classes, as, for example, military aircraft. The determin­
ing factor under the Chicago definition is whether a particular 
aircraft is, at a particular time, actually used in one of the 
three special types of services. If so, it is a •state aircraft. 
Otherwise it is a 'civil aircraft.• This solution leaves for 
settlement, under the facts of a particular case, such difficult 
problems as those arising when aircraft operated by the armed 
services carry non-military passengers and cargo. These questio 
the governments affected must settle from time to time. 11 Cooper, 
National Status of Aircraft, 17 J. Air L.&Com. 292, 309 (1950). 
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: by legal scholars to remedy the deficiencies of Article 3(b). 
1 

One writer suggests that military aircraft be defined as that 
1 

: "exploited by a State for military or 
1 

hostile purposes, includingl 

for modern military oper- \ 
! 

iauxiliary military services necessary 
i 

iations. 11212 
! 
!the State and 
1 

Another considers "civil aircraft requisitioned by 
i 

used for mi li tary purposes as mi li tary aircraft. ,~l3i 
IStill another suggests that military aircraft should be defined 

1as "aircraft operated by aState for military or hostile pur­

lposes.11214 An all-emb:racing definition proposed 11military air-
i 
lcraft are aircraft pertaining to or under the operational control 
1 
1 of the Department of Defence of a State .. "215 

The fact remains that the definition of a military air­

craft under the Chicago Convention is an open question which may 

depend solely or collectively upon considerations of the status 

of the aircraft comm~~der, the functional purpose for which the 

aircraft was designed, the functional use to which the aircraft 

lis put, and the status of the O\vner or operator. For example, 

\jwhat is the status of meteorologic~l flights conducted by the 

Jarmed forces? It appears that the~ of the aircraft for mili-

tary nurnoses is the decisive test implicit, if not explicit, in 

Article 3(b) of the Chicago Convention. 216 Notwithstanding, in 

:Of 
lon 

212. Moursi, Conflict in the Competence and Jurisdiction 
Courts of Different States to Deal with Acts and Occurrences 
Board .iiircraft 59 (Thesis, I.A.S.L., McGill University, 1955). 

IMcGill 

!(1955). 
i 

213. Villamin, Piracy and Air Law 46 (Thesis, I.A.S.L., 
University, 1962). 

214. Peng, Le Statut Juridique de L'aeronef Militaire 101 

215. Rippon, op. cit. supra note 210, at 215. 
216. See Honig, The Le~al Status of Aircraft 40 (1956); 

!]Cheng, State Shi ns and State Aircraft, 11 Uurrent Legal Problems 
i225, 235 (1958). 
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the absence of conventional agreement as to a ~recise definition 

of military aircraft, each Contracting State would seem to be 

justified in reserving to itself the unilateral discretion of 

what constitutes a military, as distinguished from a civil flight 

for the purpose of excluding such flight from its national air 

space. This, unfortunately, leaves the statua of military air­

craft in a state of uncertainty and confusion, not desirable in 

the present-day world of fact. 

2. Nationality, Registration, and Identification 
of MilitaEY Aircraft 

In international law a State has exclusive competence to 

attribute its national character to aircraft. Nationality symbcù 

izes that a special "link" or relationship exists between a Stat 

and the aircraft of that State. 217 Its principal purposes are: 

(1) to afford the aircraft the enjoyment of the high seas, and 

(2) to protect national aircraft by precluding other Statesfrom 

unauthorized assertions of authority for exclusive reasons. The 

effect of this special relationship is that the State of the fla 

is responsible for the international good conduct of its aircraf 

when in use beyond national territory. Reeiproeally, that State 

has the right, as against other States, to see to it that its 

national aircraft are accorded the p~ivileges and rights to whic 

they are legally entitled when away from home. 

is the resulting right of a State to exercise a 

217. The concept of nationality of aircraft is derived 
from the law of the sea and the comparable concept of nationalit 
of ships. The notion that aircraft like ships must possess na­
tional character of a State won wide acceptance on the initiative 
of Fauchille in 1901. See Fauchille, Le Domaine Aerien Et Le 
Regime Juridiiue Des Aerostats, 8 Revue Generale de Driot Ïnter­
national Pûbl c 414-485 (1901). 
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ubiquitous control over its national aircraft. 218 

Both civil and State aircraft can possess nationality. 

Each aircraft can have only one nationality. Civil aircraft hav 
1 

the nationality of the State in which they are registered, such 

modality having been prescribed by the Chicago Convention. 219 

State aircraft, including militar,y aircraft,have the nationality 

of the State which owns and uses them in public service, in 

accordance with recognized principles of customary international 

law applicable to warships. 220 

The special nature of air navigation requires identifi­

cation techniques for aircraft different from those employed fo 

ships. Unlike private vessels which display the national flag o 

the State of registration, a distinct name, and the name of the 

home port, civil aircraft must bear nationality and registration 

marks cons ti tuted by a group of symbols consisting of a letter o 1 

letters, followed by numbers. 221 With reference to military 

aircraft, each State is free to choose the manner by which it 

218. McDougal, Lasswell, and Vlasic 5?5-577, 583-585. 
219. Articles 17, 18, 19, Chicago Convention. 

220. McDougal, Lasswell, and Vlasic 561. The Chicago 
Convention assumes that aircraft are legal entities and directly 
recognizes the State as the guarantor of the conduct of the air­
craft possessing its nationality as well as the protector of such 
aircraft. At the time of the Chicago Convention, customaryinter 
national air law had so completely accepted the concept of natio 
ali ty of aircraft that there was no question respe'cting the na­
tionality of State aircraft. Cooper, op. cit. supra note 211, at 
30?. A fortiori similar rights and responsibilities flow from 
the State to its State aircraft. 

221. Article 20, Chicago Convention, implemented by 
Annex 7 (Aircraft Nationality and Registration Marks). 
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. indicates the national character of its military aircraft. 222 

2.:_ Pri vileges and Immun5.ties of lVIi li tary Aircraft 

It is a well established principle in international law, 

.based upon sovereign immunity, that when the armed forces of one 

;state cross the territory of another friendly State with the ac­

lquiescence of the latter, they are not subject to the civil and 

lcriminal jurisdiction of the territorial State. the same 

itoken, it is universally accepted that a foreign warship which 

enters a port with the express or implied consent of the local 

State is immune from the local jurisdiction of that State. 224 

!The warshipt however, is required to conform with local security, 

ltraffic, and safety regulations or promptly depart. 225 The open 

[question is whether foreign military aircraft, when permitted to 

fly in the territorial air space of another State, are entitled 

to the same privileges and immunities from local jurisdiction as 

accorded warships. 

The Paris Convention of 1919 incorporated the British 

proposal that military aircraft anQ their crews be granted the 

privileges accorded by customary international law to warships 

222. McDougal, Lasswell, and Vlasic 568. Article 42 of 
the draft Paris Convention of 1910 provided that the distinctive 
national mark to be borne by military aircraft would be "the Sov-· 
ereign emblem of the ir State. 11 The Draft Hague Rules of Air V! ar­
fare of 1923 provided that military aircraft should carry extern 
marks to show its nationality and military character. Art. 3, 17 

1 
P~. J. Int'l L. Sùpp. 245, 246 (1923). Procedures for designat-

1 ing U. S. Military aircraft as set forth in AFR 66-11, 18 Sep. 
1

. 

;11962. 
1 1 

IJ 223. II Hackworth, Digest Of International Law 405 (1941) .1 
' 1 

j
.,. 224. The Schooner Exchange v. ~cFaddon 11 U.S. (7 Cra.YJ.ch) 
• 136 (1912); Briggs, The Law Of Nations 446-447 C2d ed. 1952). j 

Il 225. !tc:Dougal, Lassvrell, and V1asic 715-716. · 
1 

'· 
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and their crews when such aircraft were duly authorized to fly 

over or land in the territory of another contracting State. 

Article 32 provided: 

No military aircraft of a contracting State shall fly 
over the territory of another contracting State nor land 
thereon withou·b special authorization. In case of such 
authorization, the military aircraft shall enjoy, in prin­
ciple, in absence of special stipulation, the privileges 
which are customarily accorded to foreign ships of war. 

A military aircraft which is forced to land or which is 
requested or summoned to land shall by reason thereof ac­
quire no right to the privileges referred to in the above 
paragraph.226 

Although the rule stated in this Article (that military airerait 

should, in the absence of stipulations to the contrary, be given 

the privileges of foreign warships) was not incorporated in the 

Chicago Convention, Cooper states that the rule "is sound and m~ 

be considered as still part of the international law." 227 Peng, 

after an extensive review of relevant State practice, concludes 

that the immunity of military aircraft from local jurisdiction is 

well established in customary international law as not to require 

any formal agreement. 228 Thus, it' appears that in the absence of 

an express agreement to the contrary, permission to fly into for­

eign territory would extend to military aircraft the same privi-

226. Note that this article did not extend extraterritor.ia 
privileges to police and customs aircraft. In fact Article 33 
therein was explicit in providing that in no case shall police 
and customs aircraft be entitled to the privileges.referred to in 
Article 32. The drafters felt that military aircraft personified 
to a higher degree, than police and customs aircraft, the public 
power of the State, and that military aircraft had the same in­
violable character as a foreign warship in a national port. 
Cooper, A Study on the Legal Statua of Aircraft 34 (Mimeo. Sep. 
19, 1949). 

227. ~-
228. Peng, op. cit. supra note 214, at 75. 
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;1eges and immunities accorded to foreign warships.229 As a prac-: 

tical matter, however, the extent to which military aircraft mai; 

be exempt from local jurisdiction when entering foreign territory 

can be determined and stipulated at the time such authorization 

. : is granted • 

Customary international law recognizes the immunity of a 

·foreign warship which enters territorial waters due to force 

ma~eure. 23° It is not clear whether a military aircraft in dis-

tress enjoys the same immunity as a warship under such condi­

tions.23l 

B. Overflight by Permission 

From our analysis of the legal status of air space, the 

entire air space may be divided simply into two categories: (a) 

national air space, and (b) international air space. National 

air space represents such portions of the air space as are sub­

ject to national sovereignty and includes air space superincumben· 

over a State's territory and territorial waters. International 

1 
air space represents such portions .of the air space as are not 

i 
1 subject to national sovereignty and includes air space above the 

i---------------------------------------------------------------------1 
11 229. See Cheng, on. ci t. supra note 216, at 238; Brierl;y: 
!1269; McDougal, Lasswell, and Vlasic 716. Cf. Britten and Watson 
:1 International Law For Seagoing Officers 73-r2d ed. 1960); 
jVerplaetse, International Law In Vertical Space 76-79 (1960). 

il The·immunities of military aircraft would not exttm 
!ito its crew and passengers, whose status is otherwise governed by 
lj a local Status of Forces Agreement which sets out in detail the 
ilprivileges and immunities of military personnel and members of 
il the civilian component of the Armed Forces. 
JI 230. Briggs, op. ci t. supra note 224, at 354. See text 
:
1 at notes 241, 247, 248 infra. For a viev.r favoring full immuni ty 
for military aircraft entering in distress, see Lissitzyg 558-
559. 

231. McDougal, Lasswell, and Vlasic ?16. 
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high seas (terra communia) and air space above Stateless terri­

tories (terra nullius). The legal statua of the flight medium 

determines the need for permissive entry therein by foreign 

military aircraft. 

~ In International Air Space 

Since the air space over the high seas is not subject to 

the national sovereignty of any State, all aircraft, including 

military aircraft and other aircraft used for militar.y purposes, 

enjoy the right to fly in it without prior permission or author­

ization of any kind. Conversely, no State may in time of peace 

exercise exclusive rights of sovereignty over foreign aircraft, 

State or civil, while in the free air space over the high seas 

without the consent, acquiescence or tolerance of the foreign 

State involved, except in the case of piracy or self-defense. 232 

~ In Foreign National Air Space 

On the other hand, because of the universally recognized 

right of a territorial State to its complete and exclusive sover­

eignty therein, no aircraft used in military services may fly in 

or through its national air space in time of peace without its 

permission, acquiescence or tolerance. 233 This prohibition would 

appear to extend to such military aircraft drifting or taxying on 

the surface of the territorial sea of another State, but not to 

232. Cheng, International Law and 
Balloons, Rockets and Man-Made atellites, 
487, 494 (195?). 

233. This prohibition, which is incorporated in Article 
3(c) of the Chicago Convention, is in consonance with the univer­
sally aecepted principle in oustomar,r international law that the 
armed forces of one State may not in peaoetime enter the terri­
tory of another State without prior authorization. 
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those carried on board State ships in innocent passage. 234 

Permission for military aircraft to enter foreign natio 

air space can not generally be presumed and an unauthorized ent 

would amount to a violation of national territorial sovereignty. 

A State m~ grant such express permission by means of various 

international agreements. 

States m~ enter into bilateral overflight agreements 

pertaining to military aircraft. More common in the case of the 

United States are the military base rights agreements235 which 

usually contain a provision permitting the use of the other 

countr.y's air space as well as its landing fields. Mutual De~ns 

treaties236 and regional agreements237 usually provide the basis 

for consent for military aircraft to use the national air space 

of other members of the pact. By Article 43 of the United Nati 

Charter, members "undertake to make available to the Security 

234. See text at not 201 supra. 
235. For example, Article v, Agreement Under Article VI 

of the Treaty of Mutual Cooperatiqn and Security with Japan, Jan. 
19, 1960, T.I.A.S. No. 4510; Article VIII, Agreement with Libya, 
Sep. 9, 1954, T.I.A.S. No. 310?; Article II, the Bahamas Long 
Range Proving Ground Agreement with the United Kingdom, July 21, 
1950, T.I.A.S. No. 2099; Article I, Leased Naval and Air Bases 
Agreement with Great Britain covering Newfoundland, March 2?, 
1941, E.A.S. No. 235. 

236. For example, Article VI, Treaty of Mutual Cooper­
ation and Security with Japan, Jan. 19, 1960, T.I.A.S. No. 4509; 
Article VII, Mutual Defense Treaty with the Republic of China, 
Dec. 2, 1954, T.I.A.S. No. 31?8; Article IV, Mutual Defense 
Treaty with the Republic of Korea, Oct. 1, 1953, T.I.A.S. No. 
309?. 

237. For example, Article VI, SecuritY. Treaty bétween 
the United States, Australia, and New Zealand (ANZUS Treaty), 
Sep. 1, 1951, T.I.A.S. No. 2493; Article 9, North Atlantic Treat 
Apr. 4, 1949, T.I.A.S. No. 1964; Article 6, Inter-American Treaty, 
of Reciprocal Assistance (Rio Treaty), Sep. 2, 194?, T.I.A.S. 
No. 1838. 
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;. c .;1 Il 'Y>t l' : ounc...~.. , LA er ~' "rights of passage 11 of military aircraft i 
i! through their national air space during a United Nations military! 
1 1 

il 1 l! action. . 
n i 

i/ It is noteworthy that while Article 25 of the Chicago ~ 

! ven ti on deals wi th assistance measures to be afforded ci vil air- ! 
;J 

!icraft,238 there is no comparable provision relating to military 
ii 
i1 or ether State aircraft in distress. Notwithstanding, there is 
\: 
li one exception to the ral rule that military aircraft are 
n 
!lallowed to fly over foreign national air space only by special 

ii permission. If a military aircraft (or ether State-owned air-

li craft) is in distress239 (not deliberately caused by persona in 

1! control of the aircraft and there is no reasonable safe alter-
! 
1 native), it can land at the nearest airport regardless of nation-. 
1 240 • ali ty or status of clearance. This right of entry of all 

· aircraft when in distress or when such entry is caused by force 

majeure is regarded as established by customary rules of inter­

national law. 241 

1---------------------------------------------------------------------· 
1· 238. Also in Article 22 of the Paris Convention of 1919.1 

239. "Distress" is defined in Annex 12 on Search and 
Rescue as adopted by the Council of ICAO (4th ed. May 1960) as 
11 A state of being threatened by serious and imminent danger and 

1 requiring immediate action." This definition is not binding on 
i!ICAO members, since Annex 12 represents "international standards 
Il and recommended practices" under Article 37 of the Chicago Con-
vention. 

240. See Lissitzyn 560-561; Cheng, op. cit. supra note 
232, at 496; Britten and Watson, op. cit. supra note 229, at 73; 

I
McDougal, Lasswell, and Vlasic 272. Report of the Ad Hoc Commit­
tee on the Peaceful Uses of ôuter Space, July 14, 1959, stated: 

1 

"It was also considered that certain substantive rules of inter­
jnational law already exist concerning rights and duties with re­
:jspect to aircraft and airmen la.."'lding on foreign territory through 
!!accident, mistake or distress. The opinion was expressed that 
11such rules might be applied in the event of similar landings of 
l,space vehicles." Snace Docunents 146. Cf. Par. 9, U.N. Gen. Ass. 
!!Res. 1962 (XVIII), Dec. 13, 1963, text at note 153 supra. 
l' li 241. See text at note 247 infra. 

1 

1: 
li 
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~ Treatment of Aerial Intruders 

A matter of extreme importance arises whenever an aircr~t' 

and in particular a militar.y aircraft, in time of peace crosses 

the vertical air boundaries of a State without the required prio 

permission. The critical question is whether international law 

prescribes any norme restricting the sovereign rights of the 

intruded State in the corrective action it might take against 

the intruding aircraft and its occupants. 

It may be stated generally that prior to 1903 incidents 

of aerial intrusions by balloons did not cause any strain on 

international relations. For no prior request for permission to 

overfly any State was sought for or granted, no official protest 

was made, and no çorrective action, legal or otherwise, was take 

against ei~her the intruding balloon or aviators. However, with 

the advent of powered flight and the increased incidence of Ger­

man balloons crossing into France in 1908 (many involving German 

officers), the French government became concerned. It was agains 
. 

this background of concern over uncontrolled border crossings 

that France convened the diplomatie conference in 1910 on the 

regulation of air navigation. 242 

~ Not Covered By International Convention 

It is indeed paradoxical and unfortunate that to this 
• 

date conventional air law has failed to provide expressly for the 

treatment of aerial intruders. Article 22 of the Paris Conven­

tion of 1919 and Article 25 of the Chicago Convention of 1944 

deal only with assistance measures by contracting States to civil 

242. Cooper, The International Air Navi~ation Confereœe, 
Paris 1910, 19 J. Air L.&Com. 127, 128-129 (1952 • 
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aircraft in distress. has been maintained by some scholars 

that a right of entry in case of distress could be implied from 

these Articles, 243 although an equally reasonable interpretation 

,: is that the se distress Articles are limi ted only to aire raft thatj 

have received the requisite flight permission. In any event, 1 

they do not apply to State aircraft. 

2. Unilateral Practice of States 

Accordingly, this important field of air law is left to 

customary international law, varying national legislation, and 

ithe unilateral practice of States. The relatively unexplored 
L 
!.legal problems of intrusion into and distress of aircraft over 
;! 

!:foreign territory were examined comprehensively by Lissitzyn in 
;: 

Il 1953. He noted that sin ce World War II the cases of intrusion byi 
il 

ljforeign civil and military aircraft have been numerous, although 

j most appear to have been military aircraft. Aerial intrusions 

may occur under a variety of circumstances and for different rea-l 

!sons. The aircraft may be civil or military. Military aircraft 
,! 

Il may be of the combat or non-combat _type, armed or unarmed. The 

\!intrusion may be deliberate and with.illicit intentions, such as 

IJattack, reconnaissance, aid to subversive activities or calculat-1 

jed defiance of the territorial sovereign. It may be deliberate 

llbut with harmless intentions, such as shortening a flight in bad 

il weather. It could also be caused by mistake or necessitated by 

ldistress. 244 

1 
l Lissitzyn further observed that the treatment of aerial 
il 
llinstrusions has ·varied widely. Sometimes no action was taken, 
ji 

1!---------------------------------------------------------------------
il 243. 

244. 

Lissitzyn 565, 569. 
Id. at 559-560. 
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although diplomatie protests were later lodged. At other times, 

the intruding aircraft were compelled to land. 245 In other 

instances, intruding aircraft were fired upon and shot down. In 

sorne cases the aircraft were confiscated; in ethers charges for 

use of hangar space were claimed. Once the aircraft has landed, 

inquiries are usually instituted; and penalties may vary from a 

fine and/or imprisonment imposed on the occupants held responsi 

to the confiscation of the aircraft. 

A study of the incidents in which intruding aircraft came 

under fire reveals that most of the aircraft involved were of the 

military type. Most of the shooting was done by the Soviet Union 

or its satellite countries with the aircraft most frequently go­

ing down over the high seas. In each case the attacking State 

claimed a violation of its territorial air space and the other 

State claiming that the aircraft was over the high seas or that 

the intrusion was accidental and that the territorial State knew 

or should have known this fact from the circumstances. In sorne 
. 

cases the State of the aircraft destroyed and the States whose 

nationale on the plane were killed have instituted claims for 

damages. 246 

~ Standards in Customary .International Law 

Relying on maritime analogies, general principles of law 
• 

recognized by civilized nations, the general interest of theworld 

community, and upon reason, morality and humanity, Lissitzyn con-

245. Article 9(c) of the Chicago Convention provides 
that any aircraft entering prohibited or restricted areas may be 
required to effect a landing as soon as practicable at a desig- · 
nated ai~port. 

246. Lissitzyn 580. 
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cluded that the following standards of international law may be 

: regarded as established or in the pro cess of being established?47 
1 

1. Intruding aircraft must obey all reasonable orders ofJ 
the territorial State, including orders to land, to turn back, orl 

.to fly on a certain course unless prevented by distress or force J 

: ma;ieure. i 
1 

li 
!; 2. In an effort to control movements of intruding air-
!1 craft, the territorial State must not expose the aircraft or 
:;occu-pants to unreasonable dangers. (Lissitzyn adroits that the 
':application of this standard must be flexible due to ma::.1y variable 
it factors, such as increased speeds of aircraft, tremendous ..:c-' 
litive power of new weapon systems, characteristic of intruding 
li aire raft, probable motives of intrusion, proximi ty of important 
Ji mi li tary sites.) 
1

J 3. In time of peace, intruding aircraft whose intentions 
;are known to be harmless must not be attacked even if they dis­
!obey orders. (Lissitzyn recognizes that the territo:ial State 

l
may not always be in a position to ascertain readily the reason 

IJ for the intrusion.) 

JI 4. In cases where the re is reas on to b elieve the intrud-
'1 er' s intention may be hostile, a warning or order to land should 
!first be given and the intruder may be attacked if it disobeys. 

1 

5. The right of hot pursuit on the high seas seems 
established. 

1 
'j 6. Intruding aircraft, whether military or not, and 
.whatever the cause of intrusion, are generally not entitled to 
jthe special privileges and immunities customarily granted to 

!
foreign warships. They and their occupants may be penalized in 

l
accordance with the civil and crim~nal law of the land and withinJ 

,the limits of generally applicable r~les of international law. 1 
1 1 

?. Despite the unqualified assertions of sovereignty of 1 

the subjacent States over the airspace and express prohibitions 
against unauthorized entry found in international air law conven-1 
tions, there is a right of entry with local immunity for all for-i 

1eign aircraft, state or civil, when such entry is unintentional, 1 

due to distress, ~~d not deliberately caused by persans in contrcl 
of the aircraft. (Lissitzyn adroits that the acceptance of this 1 

standard may be impeded in practice by the paramount co~deration! 
of security. Distress may be simulated in order to come within 
,reach of prohibited or strategie areas.) 

1 While these standards are laudable and represent tr..e mini-
! 
;muro norms tolerable by civilized nations, it is questionable 
i 
!whether there exists today an "international custom, as evidence 

247. • at 586-589. 
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of a general practice accepted as law," concerning the reciproca . 
1 

rights and duties of aircraft in distress. 248 The Paris Conven- 1 

tion of 1919 and the Chicago Convention of 1944 made it c1ear 

that the right to pass through the air space of another State is 

not a customary right but one which depends on treaty. In the 

world of fact, Statesare not prone to accepting methods of grant­

flight rights into their territory without their consent. 

4. Consideration by International Organizations 

Following the shooting down of a Constellation aircraft 

of the El Al Israel Airlines in Bulgaria by Bulgarian fighter 

aircraft on July 27, 1955,249 the United Nations noted with great 

concern that incidents involving attacks on intruding civilian 

aircraft innocently deviating across national frontiers cause 

losa of human life and affect relations between States. This re­

sulted in General Assembly Resolution 927(X), 250 which called up-

on all States to take necessary measures to avoid auch incidents, 

and invited the attention of the qppropriate international organ­

izations to the instant resolution and to the debate on the matte 

248. Of course, if the aircraft in distress could estab­
lish communication with the foreign State, the problem of bona 
fides might be reduced and any permission thus attained would 
eliminate the need to resort to the doubtful principle of distre 

249. As a result, all of the 71 passengers and 7 crew 
members of this scheduled passenger fl1.ght from London to Tel-
Aviv were killed. For detailed facts, see I.C.J. Pleadings, 
Aerial Incident of Jul 2 19 , (Israel v. Bulgaria· U.S.A. v. 
Bulgaria; U.K. v. Bulgaria , 48-66, 169-209, 332-342 ~1959). 

The I.C.J. held it was without jurisdiction to ad­
judicate the dispute. See Case Concernin The Aerial Incident of 
July 27, 195{ (I.srael v. Bulgaria Preliminary Objections, I.C.J. 
Reports 127 1959). 

250. Adopted Dec. 14, 1955, by a vote of 45 to 0, with 
13 àbstentions. 
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held in the tenth session of the General Assembly. It is note-

worthy that the resolution does not embrace attacks upon intrud-

. ing military aircraft even though they constitute the large 

.majority of intruding aircraft attacked. 

As one of the appropriate international organizations 

concerned, the International Civil Aviation Organization (ICAO) 

.considered the matter in 1957. The Air Navigation Commission of 

:!ICAO, after examining the technical aspects of devising standard 
.. 
il signals for the exchange of messages when an aircraft has commit-
ii 1 li li ted or is about to commit an infringement of restricted air space, 

:

1

']

1

· concluded(
2
a5)l that: 

1

1 

For the time being, it seemed unlikely that any 
simple and reliable system of signalling could be 

1 devised for world-wide use in cases where unauthor­
ized airerait had entered or were about to enter 

(b) 

(c) 

(d) 

(e) 

the air space of another State. 

For that reason, no attempt had been made at that 
time to introduce standard procedures. 

The establishing of standard procedures by which 
airlines would give advance notification of flights 
in the vicinity of restricted air space to States 
controlling such air space would entail more dis­
advantages than advan4ages and therefore was not 
feasible. 

States be invited to notify ICAO of any difference 1 

from the relevant provisions of Annex 2 and to bring1 

to the attention of all concerned the details of 
applicable national regulations in force. 

The efforts of States should be directed toward en­
suring that aircraft do not infringe restricted air 
space and that a policy of installing navigational 
aids to achieve this may be more fruitful than at­
tempting to implement signalling procedures. 

1 
'/ The legal aspects of the problem were thereafter consid-

l ered by the Legal Bureau of the ICAO Secretariat. After exarn.in-
11 ,·---------------------------------------------------------------------
'1 251. ICAO Doc. C-WP/2376 (11 March 1957). Also ICAO 
Doc. C-WP/2789 (5 Nov. 1958) • 

. 1. 
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State practice and national 1 ations in regard to aerial 

intrusions in peacetine, which it found to be far from uniform, 

it concluded that there is a need for developing international 

rules on the subject. 252 The abject of such rules was stated to 
1 

1 

ensure the safety of civil aircraft flying in the vicinity of, or: 

inadvertently crossing, international frontiers, including the 

, early clearance, without undue detention of aircraft, crew, and 

passengers. The following matters were pointed out as requiring 

legal consideration: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

Scope: The need for extending the scope 
rules to S~ate aircraft as well as civil 
time of peace. 

of any such! 
aircraft inl 

1 

Apulicability: The need to have the rules caver not 1 

only cases of aerial penetration but also situations 1

1 
where the aircraft is operated in the vicinity of a 
State without having crossed that frontier into such 
State or w~ere the aircraft deviates from air routes 
or corridors. 

Identifica"t;j_on: The technical problem of establish­
ing proper procedures for identification of intru­
ding rcraft, particularly at great altitudes. 

Interce~tion: Agreement as to interception proced­
ures to be employed by the intruded States and re­
quired action of the intercepted aircraft. 

Use of Force: The need for agreement among States 
that force will not be resorted to merely because 
its aerial sovereignty has been violated. Of courœ

1
. 

recognition was made that self-defense is a differ­
ent question. 

Distress: The need to resolve the question whether 
under Article 25 of the Chicago Convention a con­
tracting State is obliged to allow an aircraft in 
di stress to enter i ts terri tory. Also, whether the i' 

definition of distress in Annex 12 to the Chicago . 
Convention is adequate for the purpose of developing! 
international rules concerning intruding aircraft. i 
Finally, the difficult factual question whether an ! 
aircraft apparcntly in distress in fact has hostile 
intentions. 

!! ________________ ( ______ ) _______ _ 

11 252. ICAO Doc. C-WP/2609 21 Feb 1958 • 

li r: 
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(g) .i'~.ssistance: The desirabi ty of extending the pro-

(h) 

(i) 

(j) 

visions of Article of t}:e Chicago Convention re-
lating to assistance to aircraft in distress to 
apply to ':truè.ing aircraft. 

Hot Pursuit: 
:principle of 
aircraft. 

The difficult problem of whether the 
hot pursuit applies to an intruding 

Treatment __ after la~dins: The need for agreement , 
that if the intrusion is established to be inadvert-1 
ent or unintentional (i.e., force ma~eure, bad i 

weather, di stress, mist , accident or navigationali 
error), the aircraft is not to be seized or confis- i 
cated, and that any ion should not be longer i 
than necessary to ascertain the bona fide character 
of its entry. Such aircraft should be permitted to 
proceed on its journey as soon as practicable with 
such assistance as may be necessary. On the other 
hand, if the intrusion deliberate, the territori-

1 al State should be free to impose adequate penalty 
on the pilot, but safeguards should b0 included for 
the protection of innocent parties. 

Forum: 1~e practicability of providing machinery 
for the establishment of a forum for ascertaining 
the facts pertaining to the aerial intrusion, and 
for recommending compensatory or remedial measures. 

i 
The Legal Bureau recommended that the Council request the 

li lj gal Commi ttee to study the legal aspects of the safety of ci vil 

1
1 
and any State aircraft flying in the vicini ty of, or inadvertent-

l\ 

jjly crossing, international frontie~s, or flying over or in the 

llvicini ty of prohi bi ted or restricted are as in a foreign State, 

llwith a view to the development of international rules relating 
1
1 thereto. It is regrettable, indeed, that no further action has 

jbeen taken either by the United Nations253 or ICAo. 254 

1
1
! 253. An inquiry by ICAO to the Secretary-General of the 
1
1U.N. elicited the reply that "it is not intended at this stage to 
Jltake any further action wi th regard to this ResolutionL§'27(Xl7 11

• 

H t 2 !! • a • 
Il 254. On 17, 21 and 26 March 1958, the ICAO Council con-
iisidered the recommendations of t;he Legal Bureau. A pro:posal by 
ji Representative of Mexico that the legal aspects of the sub-
i! je ct should be referred to the Legal Comm.i ttee v1i th a recuest for 
l!early consideration was defeated by a vote of 9 to 8. ICAO Dcc. 
117895-C/908, 15-16 (1958). 

il 

Il 
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~ Need for Clarification 

Pending resolution of this matter of extrema practical, 

international, political, military and humanitarian importance 

by means of international agreement, States have by their prac­

tice indicated unequivocally that they will jealously protect 

their aerial sovereignty and take drastic action against aerial 

intruders, including shooting down of civil and military aircraft 

with or without notice. 

The practice of the United States is to take every step 

normally used by nations at peace to avoid loss of life. If a 

Soviet aircraft approached the United States, the plane would be 

picked up by radar over international water. Efforts would be 

made to have the plane land if it appeared détermined to cross 

over national territory and fighter planes would be under orders 

to withhold fire until it seemed certain that the plane was actu­

ally attacking. 255 

The fact that the Soviet Union will not consider the pos-
. 

sibility of a mistake, accident or distress in an aerial intru-

sion is established by its long practice of attacking immedia~~ 

In the famous RB-47 incident of 1960,256 the Soviets shot down 

the United States aircraft over international waters about 30 

miles from the Russian frontier. Prior to that incident, the 

standard Soviet declared practice was stated by Foreign Minister 

Gromyko as follows: 

255. Statement by U.S.A.F. spokesman, N.Y. Times, March 
19, 1953. 

256. Bee text at notes 348-354 infra. 
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Soviet fighter planes never open fire on .invading United 
States aircraft first, and only when such aircraft them- 25~ selves open fire were our airmen compelled to return fire. 1 

During the debates on the RB-4? incident, the Soviet Represen­

tative stated: 

The Soviet Government is known to have given the order to 
its armed forces to shoot down American military aircraft, 
and other aircraft, forthwith in the event o~5~heir viola­
tion of the airspace of the Soviet Union •••• 

The RB-4? incident illustrates most graphically that 

aerial incidents are a major source of international tension. 

The pivotal question is usually one of fact: was the plane actu­

ally over the territory of the country which shot it down? As 

noted by the Legal Bureau of ICAO, equally important but unsolved 

questions concern the requirement of a warning, the right to shoot 

do\vn the plane, and the treatment of the passengers and crew. 

The need for authoritative international clarification of the 

many delicate legal problems raised requires urgent attention and 

action. Nothing short of an agreement on the conventional level 

would satisfy the requirement of l~gal certainty. 

257. U.N. Security Council, 15th Year, Official Records, 
85?th Meeting (May 23, 1960), Doc. No. S/P.V. 85?. 

258. Id. 880th Meeting (July 22, 1960), Doc. No. S/P.V. 
· 880. See also~ditorial, N.Y. Times, March 24, 1964. Cf. 
LissitziE 5SO. --
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CHAPTER IV 

PEACETIME RECONNAISSANCE IN INTERNATIONAL LAW 

In the previous chapters we examined the legal status of 

air space and outer space as flight media and the legal status 

therein of civil aircraft, military aircraft, and spacecraft as 

flight instrumentalities. What remains to be considered is the 

effect, if any, the legal status of the activity conducted by the 

flight instrumentality might have on the flight medium. The ac­

tivity under study is peacetime military reconnaissance259 or 

surveillance. 260 We now examine the evolution and need for mili-

1 tary reconnaissance, its jural status, the legality of peacetime 

reconnaissance from air space and outer space, 261 and self-defense 

as a permissible measure against reconnaissance satellites. 

259. Reconnaissance is "an examination or observation of 
an area, territory, or airspace, now usually from the air, either 
visually or with the aid ofphotography or electronic deviees, to 
secure information regarding the terrain, the strength and dis­
position of enemy troops, enemy resources or activities, the lo­
cation and layout of targets or of enemy installations and strong 
points, the results of air operations or ether operations, the 
disposition and condition of friendly troops, the weather, or any 
other information regarding the situation, usually in a combat 
area or in enemy territory." The United States Air Force Dictio 
~ 429 (Heflin ed. 1956). 

260. Surveillance is "the close or continued observatio 
by any means, of an area, place, airspace, lane of approach, or 
field of activity, in order to accrue information or to take 
action when the situation warrants." Id. at 502. 

261. For the purpose of this study, no legal distinction 
1 is made between military reconnaissance and military sur·Yeillance.j 
nor is any legal distinction made between tactical recor:nn.is x.cei 
and strategie reconnaissance. See A Survev Of Aer:i.al L::>·-'" · ,- J 

sance, 19 Interavia 180, 181 (1964). --·--- ! 
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1 
A. - Evolution of Space to Earth Observation 

Ji There are four general modes of observation: earth to 

Il earth, earth to space, space to space, and space to earth. This 
1 
i! 
H study concerns space to earth observation. Ever since the advent 
il 
11 of organized armies, military commanders have been interes~ed in 
Il 
!1 

lj obtaining quick and reliable intelligence about the strength, 

dispositions, and intentions of the enemy. In ancient times, the 

observer was posted on a hill or at the top of a tree in order to 

see further. Over the past two centuries, vertical observation 

from space to earth has advanced by raising the vantage point 

progressively by means of the bal1oon,the airplane, and now the 

spacecraft. 

1. Balloons for Reconnaissance 

It was not long after the Montgolfier brothers invented 

the hot-air ba1loon in 1782 that its military potential for 

reconnaissance was realized. In 1793, the French took the un­

precedented step of adding a balloon corps to its military forces 

and in 1794 the French Revolutionary armies became the first to 

use captive hydrogen balloons for rec.onnaissance. In 1797, 

Napoleon used balloon observera during his seige of Mantua, 

Italy. Following the unsuccessful attempt to employ a balloon 

corps in Egypt in 1798, Napoleon disbanded the balloon corps in 

1802.262 

Some sixty years later observations balloons came back 
1 

i into use again during the American Civil War, when an army balloo~ 

262. The American Heritage History of Flight 40, 47, 54, 
74 (1962). 

! 
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corps was created by President Lincoln in 1861. For two years the 

i. military observera hovered over the battlefields of Virginia, 
il 

!1 trying to play the role of ayes for the Union armies. A camera 

1 was used for the first time in the balloon basket, and the then 

I

l recently invented telegraph was used to transmit information vo 

the ground. It is claimed that aerial observations of Confeder­

ate movements during the Battle of Fair Oaks in 1862 narrowly 

1 averted a Federal disaster. The North abandoned its air arm in 

j 1863, when Federal commandera in the field showed little interest 

in continuing the use of the balloons. 263 

The French returned to the military use of balloons in 

the Franco-Prussian War of 1870-1871. 

during the seige of Par1s.
264 

They were most effective 

2. Airplane for Reconnaissance 

The method of aerial photography havin~ been introduced 

in the ~te 1850's, thefirst real progress in vertical observa­

tion was not made until theadvent of powered flight and the 

development of the airplane in 1903. Though the military poten-

tial of the airplane during the nascent years was underrated, it 

was not entirely overlooked. In 1911, during the Ita1o-Turkish 

war in Libya, an . Italian reconnaissance flight marked the first 

military use of the airplane. During the Balkan War in 1912-1913, 

Bulgarian aviators hand-dropped small bomba over Turkish-held 

Adrianople.265 

263. A Survey of Aerial Reconnaissance, 19 
180 (1964); The American Heritage History of l!'li~ht 
{1962). 

Interavia 
65, 75-76 

264. The American Heritaee Historv of Fli~ht 65, 77 

12.• at 151, 160. 
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At the outbreak of World War I, the airplane was still a 

"toy" ; the military use of the airplane was "more spectacular thad 

effective". Tactical use of the airplane was limited by vulnera­

bility to ground fire. Strategie bombin~ from airplanes was 

generally too inaccurate to be effective. Despite legendary 

individuel accomplishments, air power was far from beinp; a deci­

sive weapon of war. The first and most important military use of 

the airplane by both sidas was for observation of the enemy's 

position and activities, and the demand was for slow, stable 

, aircraft be cause grea ter s peed made good camera work difficul t. 

With war acting as a spur to technology, aerial reconnaissance 

became steadily more effective. Introduction of radio trans-

mitters in reconnaissance planes improved air-to-~round communi-

cations and coordination with ground forces. More effective 

cameras were developed and means of developin~ the photographs 

also became vastly more efficient. Toward the end of the war, 

reconnaissance efforts were so successful that troop movements 
266 

could safely take place at night only. 

The great reconnaissance achievements of the Allied Forces 

during World War II have been indelibly wri tten on the pages of 

history. The constant progress in aerial reconnaissance has 

been phenomenal. Aircraft became very efficient reconnaissance 

instrumentalities until the enemy devised and improved methods 

266. A Survey of Aerial Reconnaissance, 19 Interavia 
180, 181 (1964); The American Heritage History of F1ight 160-
167, 172-173 (1962). 
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of shooting them down. This led ~o the development and employment 

of faster, high f1ying, and more comp1ex aircraft for reconnais­

sance at any time of day or night and in any weather. 267 With 

ihigh speed and hip,h altitude came a demand for the use of more 
1 -
1 . 

!elaborate sensors. 268 Electronically controlled, high resolution 

!cameras and airborne radtir became essentiel tools. To enable 

jinstantaneous relay of the information to the ground, television 

iiwas incorporated for simul taneous transmission of pi ct ures. 26 9 

In the early 1860's, observation altitudes of 3,500 feet 

in balloons were regarded as astronomical, and during World War I 

it was considered a feat for a reconnaissance plane to develop a 

[speed of 45 m.p.h. On 1 May 1960, a high flying U-2, flying a 

1
reconnaissance mission, was shot down in Russia. The use of an 

Jaerial camera that could photograph large parts of Soviet territor~ 
lwith piercing sharpness from a plane flying in the neighborhood 1 

of supersonic speed at an altitude in excess of 60,000 feet, 1 

symbolized the state that the art of aerial reconnaissance had the~ 
267. A Survey of Aeria1 Reconnaissance, 19 Interavia 180, 

181 {1964). Deve1opment of new counter-measures to shoot down 
fast, high flying aircraft forced r~connaissance aircraft to oper­
ate at low leve1 for self-defense. se'e Low Altitude Forward 
Obliques, id. at 206-209 (1964). 

268. See The Reconnaissance Ai~craft's Sensors, id. at 
210. 

269. A Survey of Aerial Reconnaissance, id. at 181-184; 
The Camera at War, ~· at 203-205. 
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270 reached. Today, a Voodoo flies at over 1,000 m.p.h. and can 

photo~raph an area of 217 miles long and eight miles wide from 

an altitude of 45,000 feet. 271 

1 Present-day systems of aerial reconnaissance vary in their 

J required capabili ti es wi th the 1 evel of engagement. Categories 

1 

vary from the simpler systems for battlefield surveillance (e.g., 

the light observation helicopter), to multisensor high performance 

systems for reconnaissance of interdiction areas (such as the 

Mohawk) , up to the strategie systems for specialized surveillance 

of large areas of the world.272 Military necessit:v still provides 

a coloration to the most startling advances of aviation. In the 

strategie reconnaissance area, President Johnson announced on 

24 July 1964 the successful development of a strategie reconnais-

sance weapon system of new magnitude. The RS-71 aircraft recon­

naissance system, to be operational in 1965, will fly at 2,000 

m.p.h. at' altitudes in excess of 80,000 feet with an outstanding 

long range reconnaissance capability. Using multiple reconnaissanq.e 
1 

270, On 29 February 1964 President Johnson announced that 
the U.S. had successfully developed·a~ advanced experimental jet 
aircraft, the A-11 (later officially designated as the YF-12A), 
which had been tested in sustained flight at more than 2,000 miles 1 

an hour, and at altitudes exceeding 70,000 feet. It is rcported 
that the A-11, originally developed to replace the U-2 for long 
range reconnaissance. missions at altitudes of over 100,000 feet, . 
has already flown reconnaissance missions over communist territory~ 
Aviation Week 16-18 (March 9, 1964); N.Y. Times, March 9, 1964. ! 

271. A Survey of Aerial Reconnaissance, 19 Interavia 180, 1 

181 (1964). 

272. See further, id. at 181-185; Brown, What Will Hanuen 
To The Airp1ane?, Supp. to Air !t'oree Po1icy Latter for Commanders 
5-10 (Nov. 19o4), For deep tactical inte1li~ence,see The Photo 
Squadron in Action, 19 Interavia 186-189 (1964). On the Army•s 

1

Mohawk, see The Keen E:ves of the Arm:v, id. at 190-192. 
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il 
li !j sensors, the most advanced observation equipment needed to accom-

IIPlish its strategie reconnaissance mission in a military environ-
:1 

liment, it can -photograph an area of 6o,o; square miles an hour. 273 
l' 
1i 
!1 111· Space for Reconnaissance 

In the s-pace arena, the launching of space vehicles 

equipped with radio, television and photographie cameras, and 

weather, radiation and other measurement instruments widens the 

1 1 f b t . f the earth. 274 M d.ff t ki d f 1

1 ! ro e o o serva ~on o any ~ eren n s o 
1 

observations are possible from s-pace, inqluding weather reconnais-[ 

sance,275 terrain mapuing and geodetics,276 astronomical photog- 1 

raphy for scientific uses, 277 and photograph of the earth to 1 

protect economie resources and activities.278 Navigational 1 

satellites can provide the basis for all-weather determination, 

273. Defense Den't Digest 6 (Aug. 15, 1964}; Brown, id. 
at 9;T'he Future for Manned Aircraft, 41 Space/Aeronautics 40, 45 
(Nov. 1964). 

1 

274. The military -potentialities in outer snace are vast. 
For a survey of the possible space-weapon develonments, see Space 

'Handbook. See also Brennan, Arros and Arms Control in Outer Snace, 
Outer Space 123, 129-138 (1962). Ci~valuation ot Soviet mili­
itary use of space in Soviet Space-programs 47-59. 

275. Meteorological satellites can serve an economie, 
civil, and military purpose. Space Handbook 192-198. For a com­
prehensive report on the operational success of the U.S. meteoro­
logical satellite system, including the TIROS series, see Staff 
of Senate Co~~. on Aeronautical and Space Sciences, 87th Cong., 
2d Sess., Meteorological Satellites {Comm. Print 1962). 

1 ~~~: ~:c:t H~~~ ~ook 171. 

278. For example, to detect forest fires, ice coverage, 
flood control, insect activity. Id. at 187. See also Meeker, 
Observation in Space, Law and Politics in Space 75, 80-81 {l9b4). 

1 
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:jwith accuracy, of the position, direction, and speed of a surface 

1lvessel or aircraft.279 The Transit satellite system, a project of 
il 
il the U .S. Navy, re-presents satellites as aid in navigation. Ships 

1

1

" oan fix their positi_onR to within one-hali' mile by receiving sir;na~s 
,from four satellites. 280 j 

1 

In addition to the civilian, scientific, and human welfare 1 

uses of space observation, man-made satellites can also be employe~ 
! 

281 
for military reconnaissance. Space observation could in time 

be helpful in maintainin~ international peace and security by pro­

viding, for example, sunport of arms control and disarmament agree 

ments, by detecting the launchin~ of ballistic missiles, and by 

detecting nuclear explosions. 282 Outer space can become the 

1

mightiest observation post of the world. 

Observation of the earth from space can take many forms. 

iThe passive forms include camera, telescope, and radiometer 

equipment. The active forms include the radar, radio telescope, 

infrared horizon sensor, and ultraviolet detector systems. 283 

loptical observation by photography is the principal means of 

military reconnaissance and. intelligence. Photographie recon-

naissance may be conducted from an airplane, a rocket, or a 

satellite .. 284 

279. Space Handbook 199-201. 
280 .. See Ley, Our Work in Space 75-84 (1964). 
281. Space Handbook 171, 172, 183. 
282. Meeker, .212..:. cit. suura note 278, at 81-82; Need 

cited for Arms Control Observation Satellite, 6 Missile Space 
Daily 70 (March 17, 1964); Fusca 103. 

283. Kraus, Legal Aspects of Space Communications and 
Space Surveillance, 29 J. Air L.&Com. 230, 232-2)3 (l96J;~Tor 
difference between photographie reconnaissance and elect:"on:agnetic 
reconnaissance from space, see Fusca 92-93. 

284. Space Handbook 172, ::78-lSO. 
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1 

Aerial photography for reconnaissance has become a very 

j sophisticated technology divided into five basic categories: 
1 

! vertical, obliç_ue, fan, continuous strip, ·and panoramic. 'I·ele-
' ! 
vision cameras have made ni,Q;ht reconnaissance feasible without 

a,rtificial light. It is anticipated that when film-lens resolu­

: tion is further developeè., it will be theoretically possible to 
" ~ ! 

ii see a 16-inch abject ( e .g., manhole caver in the street) from a 

// height of 1,500 miles. The past development and future of verti-
1 

Ji cal observation seems to indicate that we are rapidly approaching 

ji the time when it might be almost impossible to conceal abjects, 
Il 
1 activities, and movements on the surface of the earth.285 

11

1 

The Soviet space probe which photographed and transmitted 

1 
pictures of the reverse s ide of the moon illustrates the potential 

of spacecraft for reconnaissance. 286 The United States is pres­

ently using satellites most successfully for weather observation. 

The first of the TIROS {Television and Infrared Observation 

Satellites) series was launched on 1 April 1960.287 Equipped 

1 
with one wide angle and one narrow angle television camera sys­

.1 

tems, its average velocity was abou~ 18,000 miles per hour with 

a perigee of 428 miles and an apogee of 465 miles. Its equipment 

operated for 78 days and during that time it transmitted nearly 

285. A Survey of Aerial Reconnaissance, 19 Interavia 180, i 
184-185 (1964). For discussion of several technical factors 
essential to image observation from space, see Fusca 94-103. 

286. On 28 July 1964, the Ranger 7 succeeded in obtain­
ing high-resolution photographs of the lunar surface. Space Lo~ 
32-33 (Summer 1964). 

287. 1961 Symposium 1321. Since then, the u.s. has 
kept the meteorological community completely informed on the op­
erations and performance of the satellite. H. R. Rep. No. 1281, 
87th Cong., lst Sess. 41 (1961). 
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288 

23,000 pictures to the ground. .Another weather observation 

!l 
il satellite, "Nimbus'', is planned to carry six television cameras, 

il 
'l 
lj 
!; 
ji 
li 
il 1. 
1; 

li 
1 

solar converters, recorders, and command equipment.289 Whereas 

the TIROS satellites could observe everything between 50 degrees 

northern and 50 degrees southern latitude, the Nimbus in its 

polar orbit will be able to see each spot on earth twice a day 1 

1 

In planning is anotherl while there is daylight at that point.290 

1 project, AEROS, which vmuld have several advantages over the 

'1 Nimbus system. 291 

1 

I

l The nature and extent of reconnaissance from space by 

the United States and the Soviet Union are difficult to ascertain\ 

in view of the classified nature of such information. 292 Ac-

cording to available unclassified information, it appears that 

the United States has five major types of reconnaissance mis-

sions in operation or planning stage: ground observation; early 
1 

288. As of 17 July 1964 eight TIROS have been success­
fully orbited. They have returned over 300,000 cloud cover 
photographs. Space Log 26-27 (Summer 1964). 
. TIROS wiÎl now become the basis of the first 
operational weather satellite system--tc be called TOS (TIROS 
Operational Satellite) system. Snace Log 21 (Fall 1964). 

289. Alexander, Nimbus Us.es, Wheels, Jets for Control, 
Aviation Week 77-79 {July 10, 1961}; Space Log 29-30 (Sep. 1962} •

1

1 

290. Ley, op. cit. supra, note 280 at 97. ND.1BUS I was, 
laun:ched on 28 Augu~l9b4. Space Log 13-14, 40 {Fall 1964), / 

291. Ley, op. ci t. supra, note 280 at 97-98; Space Log , 
24 (Sep. 1962). --

1964). 
292. Hearings on H.R. 10939 395; ?pace Log 2 (Summer 

For a list of classified payloads put into orbit 
since 1960 by the U.S. and the Soviet Union, see Fusca 96. 
Inclination and orbit life may be evidentiary of a possible 
reconnaissance system. An inclination of aoo will cover most 
of the USSR, while an inclination of 500 will cover all of the 
U.S. except Alaska. Also, photographie missions require very 
1ow perigees (near 100 miles) and therefore have short-livcd 
orbits. Idem. 
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warning; nuclear detection; satellite detection and tracking; and 

j satellite inspection. 293 

1 Satellite reconnaissance was first developed during the 

l' early 1950's in a project called PIED PIPER. The DISCOVERER 

J· program was initiated to develop operational hardware. Despite 

li the disoontinuanoe of launohi~~ announoements after the orbiting 

1: of DISCOVERER 38 in February 1962, the program continues. Proj­
li 

li ect 
tl 

SAMOS (Satellite and Missile Observation System} constitutes 
ji 
p the primary u.s. reconnaissance satellite system. Originally 

Il designated SENTRY, it is a program of satellites carrying photo­

li graphie equipment designed to take detailed photographe of the 
1 

1 ground. 

I
l 

The SAMOS satellite, designed for reconnaissance with 

high-resolution radar cameras, performs much the same function 
1
1 as did the U-2 program. 
1 

The first SAl10S was successfully orbited 

in 1961.294 

A second system called Project MIDAS (Missile Defense 
i 

• Alarm System) is an early warrning satellite system. Equipped 

1
1 with infrared, telemetry, communications, and other advanced 

1 engineering test equipment, the MI.QAS sate11i te is designed to 
,l 
11 detect heat radiating from the exhaust of the inter-continental 

I
l ba1listic missiles and to feed detections into the air defense 

warning net as to the number of missiles fired, where they were 
Ill 

fired from, and the direction in which they are travelin~. It 

1 

293. About ha1f of all mi1itary space funding is used fo~ 
the deve1opment of operational weapons systems, a large part of ! 
which is accounted for by reconnaissance and early warning sate1- j' 

lites. Space And American Security: New Pattern in Nuc1ear 
Security:, 19 "rnteravia 641, 645 (1964). • 

294. Fusca 92-103; Space Log (Summer 1964); Aviation 
Week 30 (Feb. 6, 1961). 
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1 is designed to increase the warning time against hostile ballist:!.c ,. 
1 

l missiles to 30 minutes. With about 10 MIDAS satellites in polar 

! orbit, the United States hopes to keep the whole earth under con­
ii 
ji tinuous observation. As o1' 17 July 1964, three MIDAS satellites 
l' 2 

I
l are in orbi t. 95 In the development stage is the "Loft er" 

1 satellite, a system using infrared and ultraviolet rays for the 

detection of hostile ICBM's during their boost phase. 2 96 

Project VELA HOTEL is concerned with the detection and 

identification of nuclear explosions underground, in the atmos­

phere, or in space by radiation measurements. In 1963, two 

Vela Hotel satellites were placed into different 60,000 mile 

high orbits approximately 180 degrees apart. 297 

There are about 400 man-made objects in orbit today, and 

by 1970 it is estimated that the number will be in the several 

thousands. An integral part of the United States space observa­

tion program is Project SPADATS (Space Detection and Tracking 

295. ]'ink, New Miss ile Warning Satellite Succeeds, 
Aviation Week 33 (Feb. 3, 1964}; Space Log (Surmner 1964); 1961 
Symposium 1319, 1323; Finney, u.s. Missiles Spotted by Satel­
lites, N.Y. Times, Jan. 28, 19 4. 

296. Es tep and Kearse, êJ2âc~ Commw-lications and the La\~: 
Adequate International Control after 1963?, 60 Mich. L. Rev. 873, 
874 (1962); Space and American Security, ~ cit. supra, note 293 
at 643. Project DEFE~~ER is a major program for theïdevelopment 
of systems for defense against ba1listic missiles. See Haggerty, 
Planning Tomorrow's Defenses, 2 Aerospace 2, 5 (March 1964). 

On 17 September 1964, President Johnson announced 
that the u.s. has "over-the-horizontt radar, makin~ it possible to 
see around the curve of the earth and detect eneMy aircraft and 
missiles seconds aft.er they have taken off. The Washington Post, 1 

1 

Sep. 18, 1964, p.Al, col. ~; The Washington Evening Star, Sep. 18,/ 
1964, p.A-1, col. 8; N.Y. News, Sep. 19, 1964. See also Klass, • 
Russians Believed to Have Radar with Over-the-Horizon Canabilities, 
81 Aviation Vleek 19 (Sep. 28, 1964). i 

1 

297. HearinP,S on H.R.l0939 182, 186; Space Log 15 · 
(Summer 1964); &~erican Achieve~ents in Space During 1963, 19 
Interavia 643 (1964). 
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ji System), consisting of a series of ground-based radars that re-

~~ port on a space abject to a control center where the data is 

:1 automatically processed. When completed in 1965, it will be 
,1 

ilable to detect and track hundreds of space objects at the same 
~ j 

Jj time. 298 

ji The satellite inspection program was originally designed 

/ito provide a capability to rendezvous with and inspect orbiting 
1 

1 objects in space with various sensors and transmit the data to 

/ ground stations. Current efforts are being limi ted to the deJelop-

ment of necessary fundamental technologies for co-orbital inter­

and inspection. 299 On 17 September 1964, President 

l
ception 

Johnson announced that the United States has developed and tested 

ltwo satellite systems (unnamed) with the ability to intercept and 

destroy armed satellites in orbit around the earth. Both ofthese 

anti-satellite systems are reported to be operational. One is 

based on the Army•s Nike-Zeus anti-missile missile and the other 

is a complimentary system developed by the Air Force under the 

designation of PROJECT 437. A third anti-satellite system under 

development by the Navy, PROJECT EÀRLY SPRING--a based anti- 1 
satellite system launched by the Polaris fleet ballistic missile­

would augment the Army and Air Force systems.300 

298. Hearings on H.R. 10939 795; Schultz, Weapons and 
Space, Univ. Okla. Space Conf. 60, 63-63; Space and American 
Security, QP• cit. supra note 293, at 651. 

299. Hearings on H.R. 10939 182-183. The SAINT (satel­
lite intercepter) program, also known as Air Force Project 706, 
was curtailed in 1962. N.Y. Times, June 21, 1964. 

300. Washington Post, Sep. 18, 1964, p.Al, col. 8; 
Washington Evening Star, Sep. 18, 1964, p.A-1, col. 8; Ant~­
Satellite Polaris Being Developed, 81 Aviation Week 18-jl9 tSep. 
28, 1964). 
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A recently initiated project, MOL {Manned Orbiting 

j Laboratory). is designed to place two astronauts in space as an 

l orbiting laboratory. The program is an experiment to discover 
1 

! man's role in military reconnaissance. Early experiments to be 

performed thereon incluèe visual observations of abjects on earth 

and in space.301 Its military mission is to experiment to see 

what can be done in the way of surveillance, inspection, recon-

naissance, and interception in space with an observatory of this 

kind. The five primary missions, all related to reconnaissance 

and surveillance, are: (1) general reconnaissance; (2) request 

reconnaissance of given spots; (3) post-strike reconnaissance; 

1 

(4) continuous surveillance of an area; and (5) ocean surveil­

' lance.302 

The Soviet Union is reported to be developing a winged 

reconnaissance spacecraft (combination aerodynamic/propulsion 

system) which will be capable of rapidly changing orbital plane 

as well as flight trajectory during an orbital perigee which 

passes through the earth's atmosphere. It is believed such a 

vehicle would be highly effective in rapid, extremely evasive 

reconnaissance maneuvers from bath high and law vantage points. 

The spacecraft, for example, could constantly orbit over the same 

point on earth at an altitude as low as 50 miles through an or-

~ bital plane shift of 22.4 degrees (synchronous with the earth's 

301. Hearings on H.R.l0939 172-173; Webb, NPBA and US~4F: 
A Space Age Partnership, 8 The Airman 6, 11 (Aug. 1964); FuseE. 
93-94. 

302. Stanford, New Air Force Space Role, Christian 
Science Monitor, Dec. 24, 1963; Butz, MOL-A Plus With Some Mj.nuses', 
Space Digest 16 (Jan. 1964). 
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-~rotation). Wings are used on the vehicle to simplify the shift 

maneuver while eliminating heavy propellant consum~tion.303 

Despite the classified secrecy that shrouds satellite 

;reconnaissance activities, it has been deduced from information 

released by officia~s that 42 U.S. military satellites are in 

orbit, most of them over the Soviet Union. Of these, as many 

1\ as 14 are picture-taking reconnaissance satellites. 3°4 Premier 
" JiKrushchev is reported to have claimed that the Soviet Union has 

l: photographed U .s. mi li tary installations from outer s pace. 305 

\It must be supposed that both the United States and the Soviet 

1Union have the capability of keeping the entire surface of the 
1 

iearth under the observation of spy satellites, and that bath are 

fully employing their technological ability toward that end. 

~ Need for Peacetime Reconnaissance 
1 

1 The need for peacetime reconnaissance activities is 

~ounded upon present day inextricable political and military tech­

~~ological advancements. 

1 The international law of the 18th and 19th centuries 

.reflected a decentralized and unorganized world area of multi-
11 

\Polar structure which parmitted the operation of a system of power 

balancing among the stronger States, the great movements of Western 1 
. 1 

1 

303. Weekly New Summary 2 (OI, USAF May 14, 1964); 1 

.Fus ca 103. 

1 
304. Troan, Soviet Skies Are Full of Jl~yes, Vlashington New, 1 

!June 11, 1964. 

1 
305. Buffalo Evening News, May 29, 1964, p. 1, cols. 7 

'18; N.Y. Times, June 1, 1964. For a report that during 1964 th~ 
Êoviet Union launched 14 camera payloads as part of i ts COSiilOS 1 

patellite program that bave kept the United States under re~tivelY, 
bontinuous surveillance, see Kolcum, Operational Russian Satellites 
,Scan U. S. , Aviation Week 22 (Feb. 22, 1965). 
Il 
Il 
1 
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! nationalism and the expansion of colonial empires, and the 
' 

r limitations of the contemporary technology of violence. It re­

flected a policy of indifference to the co~~on interest in 

restraining violence, and hence of permitting the speedy resolu-

tian of controversies between States on the simple basis of the:!.r 

relative strength. Private coercion and violence were accepted 

as permissive methods of self-help and self-vindication for con­

serving values and for effecting changes in the international 
306 distribution of values. 

In contrast, the international law of the 20th century 

reflects a policy of world arder based on the rule of law for 

the mutual benefit of all States and for the peaceful settlement 

of their disputes with one another. Since World War II, the 

United States has committed itself ta the active pursuit and ac­

complishment of these purposes with concern in the affairs of 

every nation on the face of the globe and with world-wide commit­

ments and obligations. The United States has mutual security 

agreements with 42 of the 114 nations with whom it maintains dip­

lomatie relations. United States troops and installations are 

maintained in close to 30 foreign countries or territories.3°7 

One of its major tasks as a global power is 11 to provide the major 

306. McDouga1 and Feliciano 135-136. On the elements of 
power politics, see generally Schwarzenberger, Power Politics: 
A Study of International Society (2d rev. ed. 1951). See also 
Vent, Factors Influencing the Power of States, Military Aspects 
of World Political Geography 87-100 (1959). For an appraisal of 
the balance-of-power principle, see Van Dyke, International 
Politics 219-225 (1957). 

307. Johnson, American Policy in International Affairs~ 
3 This Changing World 1, 2 ( 15 I<.~.ay l9o5) . 
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share of the defense of free-world interests against an aggressive 

Cornmunist state which is at once both ideological and imperial­

istic."308 In his adàress before the United Nations General 

Assembly in 1963~ President Kennedy summed up the world-wide 

responsibility of the United States: 

The fact remains that the United States, as a major 
nuclear power, does have a cpccial rcGponsibility in the 
world. It is, in fact, a threefold responsibility--a 
responsibility to our own citizens; a responsibility to 
the people of the whole world who are affected by RB~ 
decisions; and to the next generation of humanity.j ':J 

As the result of catastrophic changes on the military 

and political fronts since 1930, the United States and the 

Soviet Union have risen to superpo-;·:er status, all other States 

being regarded as marginal in pm1er and influence in relation to 

308. Ball, The Responsibilities Of A Global Power, 
4 This Changing \'iorld 1, 2 (1 Nov. 1964). 

309. Kennedy, New Opportunities in the Search for 
Peace, 3 This Changing \·Jorld 1, 2 (1 Oct. 1963). See also 
Gardner, International Space Law and Free-World Security, 
47 Space Digest 58-63 {1964), wherein it is concluded: 

"The attempt to build peaceful space cooperation 
and a regime of law for outer space does not 
eliminate the need for military space programs 
to maintain the security of the United States 
and the free world." 

1 

r 
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either of the two hostile roles of super-giants.3lO In the con-

temporary bipolar world arena, each of the superpowers, Hith a2.1 

of their global interests and clashing commitments of ideolocy a:::.d 

with nuclear weapons still aimed at each ether, is most co~sclo~3 

of the other 1 s powe;r and very suspicious of the ether 1 s dc::>i.::::-.s 

for extension or projection of pm·Ier. These two nuclear gir~~ts 

are engaged in a life and death struggle, in one case to preserve 

a way of life characterized by maximum persona1 freedoms, and 

in the ether to attain '1.1/orld domination. They continue to con-

front and engage each ether in hostile opposition, each seeking to 

match and balance every increment of power achieved by the other. ' 

The arena of interaction is a military one, with high levels of 

tension and insecurity prevailing.311 

310. r.1cDougal and Feliciano 21-22, 57. As to the effect 
. of bipo1ari ty on the balanc~ng of pm·.rer process, see Van Dyke, id. 
1 at 222-223. But see Etzioni, Winning t'li thout V! ar ( 1964), wherein 
1 it is contended that the post WWII bipolar world is rapid1y 
: fading. 
1 · The emergence of Great Br.it<::in, France, and Red 

China as powers with nuc1ear capability cannot be over1ooked for 1 

i ts effec t on the so-cal1ed bipolar ~1orld. See Fryk1und, A-Borab' si! 
Effect Diplomatie, Washington Evening Star, Oct. 16, 1964, p. A-9,, 

l cols. 5, 6, p{. . . ' 

1 

311. Space and American Sec uri ty: Nev1 Pa.ttern In Huclear 
Sec uri ty, 19 Interavia olù-=551 (May 1S-o4 J; 3t.:c~alül t~, r~o1i ti cal 

1 and Military Geography, M11itary Aspects of World Political 
1 Geography 1, 16-17 (1959); McDougal and Feliciano 21-22. 

Power is both an end and a means in international 
politics. Van Dyke, op. cit. supra note 306, at 175. The main 

,.

1

. purpose of a State in-seeking to establish or maintain a balance 
1 of power is to protect its vital rights and interests. Id. at 
1199-219. 

1 

1 

il 
q 
1 

1 
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The problem of r:1aintaining military security for a free 

society today eenœrs around the dilewma of defense in a thermo-

l' nuclear environment. The basic difficul ty is that nuclear 

L weapons have become so powerful and the means of delivering them 
Î' ,, 
!l 
•1 

sa effective that development of an adequate defense at present 

li does not appear feasible. 
:1 

The most serious military problem fac- , 
1 il ,, 

Il 
li 

ing the United States today is its inability to defend against thei 
i 

Il 
ji 
il 
i 
li 

1 

ICBM.312 The change in technology and the present technological ' 

infeasibility of a real defense has led the United States ta rely 

on a strategy of deterrence.3l3 It is believed essential ta the 

1 maintenance of an effective deterrent position that the territory 

of a potential adversary be reasonably well targeted.314 This 
1 

li 
requires close and cont:Lnuous observation.315 

1 

Ivlilitary experts maintain that the defender 1 s reaction 

1/ time (the time between the first detection of an attack and being 
11 il able to put a counterstrike force safely on the way) should be 

1
1,11 ( Il less than the attacker•s target time the time interval from 

1

, 

li 
!: launch ta target hit} minus detection time (the time interval from: 
Ji 1 

1

1
/ ___________ 3_1_2-.----S-c_h_u_l_t_z_,_\_v_e-ap __ o_n_s_a_n ___ d~Sp-.-a-c_e_,_U ___ n_i_v ____ O_k_la--.-S-p __ a_c_e __ C_o_n_f_.~~ 

l 62. See also Drake, He 1re Running the Hrong Race ~li th Russia!, 
1( Reader•s Digest 10F-l2F (Aug. 1963); Hearings on H.R. 10939 99; 
1! Space and American Sec uri ty, op. ci t. supra note 311, at 651; 
il Haggerty, Planning Tomorrow•s-nëfenses, 2 Aerospace 26 (March 
1
1 1964) • 
1 

1 

313. Foster, National Strategy, Security, and Arms Con-
trol, 3 This Changing World 1-4 (1 Jan. 1964); Space and A~:1erican 

1 
secilrity, op. cit. supra note 311; Baldwin, Ne':l Soviet Anti-ICBI\;1 
Site Seen as Increasing Political Pressure on Pentagon, N.Y. 
TL~es, July 24, 1964. 

1 
. 314. Le Bailly, The Unsecret vJeapon (D~ terren-;e), Sunp. 

to A.F. Policy Letter for Co~manders 7-10 {No. 132, J~~e 1954). 

1 see 
Il 
'1 1, 

1 

315. For an analysis of the general strategie proble~s, 
Kahn, On Thermom.:.c ( 1960) . · 
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launch to first detection of launch).3l6 In the case of ICBM's 

which are able to strike halfway around the world within a half 

hour, the warning time is measured in minutes. The present grounà 

i: system, the BI~lE\>/S (Ballistic f•Ussile Early Harning System).. pro-li 
l' 
11 vides approximately 15 minutes iltarning. A space system, the 

1 MIDAS (Missile Defense Alarm System) uould give -v1arning about 

30 minutes in advance oi' missile impact that an attac1c tvas under­

jl way.317 In case of nuclear attack from satellites,318 the de-

J livery time is virtually instantaneous. 319 An orbiting hostile 
1 il spacecraft could be as close as 50 miles above our heads--a lot 

Il closer than missile sites in Europe and Asia. Thus, strategie, 
:1 

li tactical, and technological surprise is :f'easible today on a globa 
1 scale in matter of seconds and with potentially catastrophic 

resulta. 

In this essentially bipolar world of highly mobile forces 

and virtually instant-strike weapons of mass destruction,320 

316. Schriever and Hard, Hutio~o.l Security Interest in the 
the Lat·T of Co smic Spa ce, Ame rie an fi.oclcet Society J.~o. 1542-60 
(Dec. 1960). 

317. See text at notes 295 and 296 supra. See also 
Schultz, . cit. supra note 312, at 63. 

318. Note that the Nuclear Test Ean Treaty àoes not pro-
hibit the use of nuclear weapons in t~~~ o: var, nor ~estrlct the 

. inherent right of self-defense recognized in Article 51 cf the 

1

. U.N. Charter. See text at note 113 supra. Xor does the e:(pres­
sion of intentions by the U.S. and the U.S.S.R. to ref:··.::in fror::. 

11 placing nuclear weapons in space prevent such use. See text at 
'\ note 135 supra. 

1 

319. Drake, op. cit. supra note 312, at llF. 

I
l 320. ('!hairman Krushchev claimed the Soviet Union possesses 
! a 11 mons'Crous ne\·J terrible \'.reapon11 (non-nuclear) that could c~estroy 
il the t;hole of h~.:;r.1ar.i ty. Curren t News, Sep. 16, 1954, p. 1, col. 2; ; 
i Washington Even~ng Star, Sep. 16, 1964; Washington Post, Sep. 18, i 
, 1964, p. Al, COJ.S. 6, 7:~ 8. • 
Il 

li 
Il 
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reliable strategie warning is essential to guard against surprise; 
! l 

1 attack.321 Conventional intelligence methode no longer sufficetd 
1 ! 

j protect a country from the combined dangers of missiles and nucle~ 
1 

warheads. In the absence of a dependable international agreement: 
! 

on inspection, unilateral aerial and space reconnaissance--a j 

vital source of intelligenee--is the only natural solution to pral 
vide the information needed for dependable security, to guard l 

against unmanageable surprise, anà to prevent a subsequent nuclearl 

war.322 The object of this reconnaissance is to obtain informa-

tion about the presumptive enemy which he makes impossible to 
1 

secure in any other way and thus serve as a peace-making deterrent! 

propensity.323 Thus, the intelligence imbalance between the open 

·societies in the Free World and the closed societies in the com­

munist camp can be somewhat mitigated.324 Peacetime aerial and 

space reconnaissance is an incalculably valuable American militar,y 

321. The Director, United States Arms Control and Dis­
armament Agency, in stressing the need to improve our present 
security system, stated: 

"In addition to being strong our forces must not be vul- 1 

nerable to surprise attack. Vulnerable forces invite attack, and 
perhaps, just as serious, a nation with vulnerable forces may 
feel forced to ini tiate even an unpro'fi table war just to avoid 
being the second to strike. Thus survivable military forces take 
the advantage out of surprise attack." Foster, QJ2.• cit. supra 
note 313, at 3. 

322. 
Digest 71-72 
trol, Essaya 
ed. 1962). 

Possony, OJen Skies, Arms Control, and Peace, Space 
(March 1964 • See Stanger, Espionage and Arros Con­
on Espionage and International Law 83-101 (Stanger 

323. The Cuban Crisis of 1962 is a living example in 
which United States reconnaissance forces helped to clarify the 
situation before a serious debacle occurred. See text at note 
559 infra. 

That through space reconnaissance peace can be more 
securely maintained than in the past, see Possony, id.; Fusca 103f 

324. Schultz, 22• cit. supra note 312, at 61-62. 1 
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and political tool. To be forewarned is to be forearmed. 

c. ~ural Statua of Peacetime Reconnaissance ....... 
Having examined the evolution of and need for military 

reconnaissance, we now turn our attention to the jural status of 

peacetime military reconnaissance in contemporary international 

law. In view of Soviet contentions that aerial and space recon­

naissance are violative of international law because the very 

nature of the activity constitutes both espionage and an act of 

aggression, a close examination of peacetime espionage and acta ofl 

aggression is required. 

1. Peacetime Espionage 

Spying is defined in conventional international law. 

Article 29 of the Hague Convention of 1907, respecting the Laws 

and Customs of War on Land, provides: 

A person can only be considered a spy when, acting 
clandestinely or on false pretenses, he obtains or en­
deavours to obtain information in the zone of operations 
of a belligerant, with the intention of communicating it 
to the hostile party. 

Thus, soldiers not wearing a disguise who have pene­
trated into the zone of operations of the hostile army, 
for the purpose of obtaining information, are not con­
sidered spies. Similarly, the following are not considered 
spies: Soldiers and oivilians,oarrying out their missions 
openly. intrusted with the delivery of despatohes intended 
either for their own army or for the enemy's army. To 
this olass belong likewise persona sent in balloons for 
the purpose of carrying despatohes and, generally, of 
maintaining commu~icatiQ~~ between different parts of 
an army or a terr~tory.J ' 

By reason thereof, the essence of wartime espionage involves the 

obtaining of or attempting to obtain information clandèstinely or 

)25. )6 Stat. 2277, T.S. No. 5)9. 



1 

;/ - 129 -
'1 

:1 under falsè pretense in time of war. The effect of wartime espi-
11 
il 
11 onage, so defined, is to deny thespy the protection of prisoner of 

l!war statua. Espionage is distinguished from observation by a 
1! 

I

l scout in uniform or from reconnaissance by an aviator under cover 

. of dar~ess or distance. Such scout or aviator, if captured, is 

entitled to the normal treatment of prisoners of war.326 

Additionally, Article 24 thereof provides: 

Ruses of war and the em~loyment of measures necessary 
for obtainin~ information about the enemy and the country 
are considered permissible. 

Thus, Articles 24 and 29 reflect the well-established customary 

rights of belligerants to employ spies and other secret agents for 

obtaining information from the enemy. Wartime espionage is re­

garded as a conventional weapon of war and is not characterized as 

an offense against international law.327 Yet spies are punished 

not as violators of international law but of domestic law, 

326. Geneva Convention Relative to the Treatment of 
Prisoners of War, 1949; T.I.A.S. 3364; Wright, Espionage and the 
Doctrine of Non-Intervention in International Affaira, Essaya on 
Espionage and International Law 3, 10 (Stanger ed. 1962). 

The first known dispute as to the statua of mili­
tary aeronaute was doctrinal in nature and occurred during the 
Franco-Prussian war when in 1870 Bismarck warned that all persona 
in foreign balloons captured within Prussian-held territory would 
be treated as spies. See Ortolan, Les Eaysans combattant 
l'invasion, Revue des coure litteraires de la France et de 
l'etranger 758 (Oct. 29, 1870-Jan. 17, 1871); Brown, Aircraft 
and the Law 11 (1933). 

327. II Oppenheim, 'International Law 422 (7th ed. 
Lauterpacht 1952). 
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for international law allows a State to punish a spy caught on 

its territor.y.328 

The status of peacetime espionage is not established by 
1 

conventional international law and is therefore subject to co~ro~ 
' i 

1 : versy. A few publiciste support the view that peacetime espionagej 
: 

constitutes a violation of international law.329 However, the 

better view, supported by the opinions of writers and the con­

sistent practice of States, is that peacetime espionage is a le­

lgitimate and permissible act not contrary to international law. 

Oppenheim sums up the point as follows: 

1 

Although all States constantly or occasionally send spies 
abroad, and although it is not considered wrong morally, 
legally or politically to do so, such agents have, of cours~ 
no recognized position whatever according to International 
Law, since they are not official agents of States for the 
purpose of international relations. Every State punishes 
them severely when they are caught committing an act which 
is a cri~e by the law of the land, or expels them if they 
cannot be punished.3~0 

Peacetime espionage has long been tolerated under custom-1 

---------------------------------1 
328. Id. at 574-5?5. Wartime espionage is proscribed in 

American practice by Article 106, Uniform Code of MilitaryJustice 
. (10 u.s.a. 906), which defines a spy somewhat differently from 
Article 29, Hague Convention of 190?. 

329. Wright, QQ• cit. supra note 326, at 10; Wright, 
Legal Aspects of the U-2 Incident, 54 Am. J. Int 1 1 L. 836, 849, 
850 (1960), wherein the contention is made, without citing any 
authority, that both peacetime espionage and aerial reconnaissance 
violate international law as they manifest a lack of respect for 
foreign territory; Korovin, Aerial Espionage and International 
Law, Int'l Affairs(Moscow) 49-50 (June 1960); Cohen, Esnionage 
and Immunity--Some Recent Problems and Developments, 25 Brit. Yb. 
Int 11 L. 404, 408 (1948). 

330. I Oppenheim, International Law 862 (8th ed. 
Lauterpacht 1955). See also Stone, Legal Problems of Espionage 
in Conditions of Modern Conflict, Essaya on Espionage ~~d Inter­
national Law 29-43 (Stanger ed. 1962); Beresford, Surveillance 
Aircraft and Satellites: A Problem of International Law, 27 J. 
Air L.& Com. 107, 113-114 (1960). 
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i 
l:ary international law.33l Peacetime spying is routine business 
!; 

lJ and all great powers accept and practice espionage as a necessaryl 

•part of national defense.332 There is no international right to 
i 

)privacy which would render every act of espionage violative of 

li international law. 333 Nevertheless, peacetime spying is usually 

'proscribed by domestic law.334 This is confirmed in Article 36 
1 

'1 

of the Chicago Convention which provides that: 

Each contracting State may prohibit or regulate the 
use of photographie apparatus in aircraft over its 
territ ory. 

In the United States, for example, the use of aircraft for photo­

graphing defense installations is specifically forbidden.335 

Technological developments in recent years have widened 

the range of methods available for the collection of intelligence 

331. For a memorandum from the u.s. representative to 
the U.N. Secretary-General giving detailed information on thelist 
of Soviet espionage agents in the u.s., see U.N. Doc. No. S/4325. 

As a bizarre instance of peacetime espionage, the • 
Soviets presented to the u.s. Ambassador to Moscow a wooden carv-I 
ing of the Great Seal of the U.S., which was hung in his office 
behind his desk and which contained an electronic deviee which 1 

made it possible for a person on the outside, possessing a cert~ 
type of technical deviee, to hear everything that went on. 42 
Dep't State Bull. 958-959 (1960). · 

Recently, it was disclosed that the Soviets had 
s~creted 40 microphones in the American Embassy in Moscow. N.Y. 1 

T~mes, May 20, 1964, p. 1, col. 2; Id., May 21, 1964, p. 1, col.~ 
332. That traditional international law is oblivious of / 

the peacetime practice of espionage~ see Essays on Espionage and 1 

International Law (Stanger ed. 1962). On the practice of States,, 
see McMahon, Legal Aspects of Outer Space, 38 Brit. Yb. Int'l L. 
339, 367-369 (1964). 

333. McMahon, id. at 369. See also McDougal, Lasswel1 1 
and Vlasic 540-541, 549, 636-638. 

334. In the United States, peacetime espionage is the 
collection of information concerning any national defense instal­
lation or facility with intent or reason to believe that the in-

! 
formation will be used to the injur.y of the United States orto 
the advantage of a foreign nation. 18 u.s.c. Sec. 793. 

335. 18 u.s.c. Secs. 795, 796. . 
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i\abroad. A great potential exista for use of the aircraft and 

hspacecraft for this purpose. It is difficult to draw a legal 

!!distinction between the nature of the collection of information 
Il 1 !! by a spy or undercover agent on th.:; J.and or sea and the collee- ! 
'• i 
Jtion of information by means of aerial or space reconnaissance ori 

surveillance. Factually, espionage involves covert, deceptive, 1 

! and clandestine me ans. The employment and use of photographie or! 

electronic observation techniques from high altitude aircraft or 

!satellites, although not generally perceivable by the unaided 

senses, is neither covert, deceptive, nor clandestine. 

It is submitted that peacetime espionage per ~ does not 

constitute a violation of international law. 

2. Act of Aggression 

The next facet of determining the legal nature of recon­

naissance is whether it constitutes an act of aggression in con­

temporary international law. This brings us to the yet unsolved J 

1 

problem of defining interna'fïional aggression. The term "aggression'l 

has many connotations (such as "arD!ed aggression", "indirect 

aggression", "economie aggression", 'iideologica.l aggression") and 

is used in varying contexts (such as armed attack, self-defense, 

act of aggression, aggressive war, international crime of aggres­

sion, threat to the peace, and so forth). 

The problem of defining aggression bas been baffling the 

world for centuries. Men have been struggling with this problem 

ever since St. Augustine drew a distinction between just and un­

just war in order to reconcile with Christian principle the ne-

l!cessity of meeting with force the pagan barbarian invasions of 
li 
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the fourth century. The outlawing of war, first in the Kellogg­

Briand Pact of 1928 and most recently in the United Nations 

Charter of 1945, is weakened in its practical application by the 

[absence of an agreed 

~~and self-defense. 336 

1 

and workable distinction between aggression 

' 1 

All attempts to de fine aggression in the League of Na.tio:œ ,! 
! 

!the San Francisco Conference, and the United Nations have failed?3T 
!In 1956 the United Nations General Assembly's Special Committee 1 

1 
1 ion the definition of aggression concluded that no general con-
! 
lsensus was attainable either as to whether a definition is possi-

lble or desirable, or as to what the definition should be if it 

:were possible or desirable.33S To date, no international agree­

!ment has been reached on a definition of aggression beyond that 
i 
found in Article 2, paragraph 4, of the United Nations Charter, 

which reads: 

All Members shall refrain in their international relations 
from the threat or use of force against the territorial 
integrity or political independance of any state, or in any 
other manner inconsistcnt with the Purposes of the United 
Nations. i 

336. Larson, When Nations Di"sagree 35-38 (1961). Larsonl 
advances as one rèason for our present difficulty the fact that J 
"aggression" is a "fighting word." He, therefore, recommends get 1 
ting around the difficulty by placing emphasis on "the limitations! 
of the right of self-defense," rather than on "aggression." Ibid. 
See also McDougal and Feliciano 131-135. 

337. For a comprehensive examination of the history of 
the search for a defini ti on, see Stone, Aggression And World OT:.~.-:~r: 
(1958). See also McDougal and Feliciano 61-62, 143-150; Harv·ar:·:; 
Research in International Law, Draft Convention on the Rights and 
Duties of States in Case of Aggression, with comment, 33 Am. J. 
Int 11 L. Supp. 819-909 (1939). 

338. Stone, id. at 1. That the notion of "aggression" isi 
complementary to the notion of "self-defense" in drawing the line[ 
between permissive and impermissi ve coercion, see McDougal, Iassxa:U, 
and V1asic 413-416; McDouga1 and Feliciano 121. Cf. Brownlie 1951 
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Thus, in the absence of further international agreement, any act 

which does not constitute a threat or use of force against terri­

torial integrity or political independence of another State is 

not aggressive.339 

The essence of aggression under Article 2(4) is an inten-: 
i 

tional "threat or use of force." Reconnaissance, surveillance orl 
1 

any other form of observation per ~ is not within the plainmean~ 

ing of that phrase. Aerial surveillance is not an attack or 

threat; it is merely a means of obtaining information. Surveil-

lance aircraft and spacecraft are equated to an extension of the 

senses, not to a striking weapons system. They are equipped to 

receive impressions only, not to inflict damage.340 

The Soviet argument that reconnaissance can only be used 

for a country planning aggression,341 improperly suggests that 

Article 2(4) prohibits any sort of military preparation. We have 

seen that "military" is not synonymous with "aggression."342 

339. Lipson and Katzenbach 25-26. 
According to a definition of aggression prepared by 

the Soviet Union in 1954, the State "which first commits" the 
following act, inter alia, would be an aggressor regardless of 
other relevant circumstances: · 

"The landing or leading of its land, sea or air forces 
1 inside the boundaries of another State without the permission of 
!the Government of the latter, or the violation of conditions of 
.such permission, particularly as regards the length of their stay 
·or the extent of the area in which they may stay." Sohn, Cases 
on United Nations Law 850 (1956). 

340. Beresford, QP• cit. supra note 330, at 114-115. 
341. Zhukov, Snace Espionage Plans and International Law~ 

1961 Symposium 1095, 1098, quoting Premier Khrushchev. 
342. On the relationship between "military" and "aggres­

sion, u see Kittrie, Aggressive Uses of Space Vehicles - Tr:.e 
Remedies in International Law, Fourth Colloquium 198, 203-206. 
See also text at notes 1?1 and 1?2 supra. 
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Article 51 of the United Nations Charter recognizes the need for 

!national armed preparedness.343 While reconnaissance may serve 

lan offensive purpose, its primary objective in time of peace is 
1 

lto 
1 

deter aggression by giving timely warning of its occurrence 

land thus 
-44, 

provide against the possibility of a surprise attack.' · 

This is a peaceful, defensive, nv~-aggressive use not violative 

of contemporary international law.345 

.3. Reconnaissance is Permissive 
1-

We have seen that peacetime espionage is equated to war­

time espionage insofar as international law does not forbid Sta~· 
1 i 
to engage in such activity but allows them to punish a spy caught! 

1 

on its territory. There is no agreement as to whether aerial or ' 

space reconnaissance is espionage. International law prescribes 

'no restrictions on the nature of observation activities per ~{46 

Furthermore, the consensus of the international community has j 

lfailed to label aerial or space reconnaissance as an act of ag­

IJgression. Therefore, it may be concluded that aerial or space 

Il reconnaissance does not cons ti tute .ei ther espionage or an act of 
f ' ' 
aggression, and would not be violative of international lawunless 

i 343. Such preparedness justifies military maneuvers not 
i:only within national boundaries but also on the high seas and in 
ithe air space above the high seas. See Chapter I suura. 

1 

344. The absence of aggressive intent must be reasonably 

ll
apparent. Beresford, ~ill· cit. sutra note 330, at 115; Goedhuis, 
Some Trends in the Political and egal Thinking on the Conguest 
'of Suace, 9 Nederlands Tijschrift Voor International Recht 113, 

1

126 tl962). 
345. The relationship between "sovereignty" and "ae;gres­

ilsion" is exemplified in the u-2 incident. See text at notes :A3-
Ij354, 377-385 infra. See also Kittrie, .QJl• ill• supra note 342., 

11

at 206-212. 
1 346. That international law is prohibitive, i.e., every-j 
lthing is lawful unless an express rule of positive L>': <;.~· :•c ; 
found prohibiting it, see The Lotus Case, P.C.I.J., ~: . .. , .. · . .:.J, 
(1927). 
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it involves an independent breach of international law.347 A 
1 

i 
1 

1 

violation of national air space sovereignty would clearly 

tute such an independent breach. 

cons ti-! 
1 

l 
Accordingly, in the absence of an international agreement 

to the contra.ry, aerial and space reconnaissance or surveillance j 
i 

per ~ are not intrinsically illegal. We now proceed to examine 1 

1 

the legal status of reconnaissance when conducted in the various 

· flight media, and the practice of States with regard thereto, 

i.e., air space over the eountry being observed, free air space 

J
1 adjacent 

li 
1 

!l 
1· 1 

thereto, and o~ter space. 

D. Legality of Peacetime Reconnaissance 
From Air Space 

1 

The shooting down by the Soviet Union of two United States 

1 aircraft, the U-2 on 1 May 1960 inside the Soviet Union and the 

:IRB-47 on 1 July 1960 over the Baltic Sea, is admirably suited to 
1! 
)j illustrate the differences in international law between aerial 

j\reconnaissance involving an unauthorized entry into the terr~ory 

~~of the foreign State concerned (penetrative reconnaissance) and 

ilaerial reconnaissance conducted in free air space from a positio 

\ outside that State 1 s t•~rritory (:peri:pheral reconnaissance). 
:1 

Il 1.:. National Air Space 

i[ We have seen that by reason of the principle of air space 
1! 

l:sovereignty, aircraft have no rights in the air space of a for-
t! 

/eign State in absence of permission. Therefore, while aerial 

;li reconnaissance per se is not illegal, the unauthorized entry in toi 

!
1 

the terri tory of a foreign State for the purpose of reconnaissarœl 
1~--------
11, 3 
11 47. Note, Lc:c'~} A~ç_ts of Hec on na iS3f!nce in Airnnace 
11 and Outer Snace, 61 Coli..m. L. Rev. l07Lt., 1082(1961) .. 

li 
Il 
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is a violation of international law. 
1 
; 
1 

~ Problems of High Altitude Penetrative Reconnaissance-: 

The U-2 program, which involved a series of penetrative recon­

naissance flights over the Soviet Union by unarmed, one-man ci­

vilian planes carrying photographie equipment, was admittedly in 
1

operation from about 1956. It came to an end when on 1 May 1960 

a U-2 plane, which ordinarily flies at an al ti':.. .: .. c; 0.:~ 0.bo1::.t 

65,000 feet, was shot down by the Soviets at a point about 1200 

miles within Soviet territory and the civilian pilot, Francis 

Gary Powers, a citizen of the United States,was arrested.348 

The United States admitted that it was engaged in a 

"calculated policy" of collecting intelligence about the Soviet i 
1 

Union for "purelydefensive purposes" owing to Soviet 

the danger of a surprise attack, and the necessity to 

: 
secrecy, j' 

lessen such 1 

danger. The United States also emphasized the fact that the 

Soviet Union was engaged in espionage on a vast scale. However, 

it refrained from claiming a legal right to overfly the Soviet 

Union for reconnaissance purposes.~49 

During the subsequent debates in the United Nations 

Security Council, the fact that the U-2 program of penetrative 

! 
! 

reconnaissance violated the territorial sovereignty of the Soviet: 
• 1 

Union was emphasized by several delegations and never denied by 

348. For detailed facts of this widely publicized inci­
dent, see Wright, ~· cit. supra note 329, at 836-844. For docu­
ments on the U-2 incident and the Powers trial, see Events Inci­
dent to the Summit Conference, Hearings Before the Benate Com­
mittee on Foreign Relations, 86th Cong., 2d Sess., 175, 181~ 188, 
195, 203, 220, 235 (1960). 

(1960). 
Riesel, 
May 18, 

349. 42 Dep't State Bull. 816-818, 851-853, 900, 905 
43 Dep't State Bull. 276-27?, 350, 361 (1960). See 

Soviet Spy Budget $1.5 Billion, Newport News Times-Herald 
1964. 
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the United States.350 At no time was it alleged that spying as 

such was an international delict. The Security Council, never-
! 

theless, declined to adopt the Soviet proposal to condemn the U-2; 
! 

flight as an "aggressive act. n35l Instead it adopted an equivo- 1 

cal and mild resolution recommending that international problems 
1 

be settled by peaceful means, appealing to member States to re- J 

strain from the use or threat of force in their international re-~ 

lations and to respect each other~s sovereignty, and requesting 1 

1 

the States concerned to continue their efforts to achieve generalj 

and complete disarmament under effective international control:52
1 

Although the question whether reconnaissance is intrinsically il-j 
1 legal was not specifically answered, such action do es suggest thatl 

penetrative reconnaissance need not be regarded as an aggressive 

act. 

It is noteworthy that for apparent political reasons 

Francis G. Powers, the pilot of the U-2 plane, was charged with 

and convicted by a military court of extraterritorial espionage 

(an intentional crime under a statute that has no application to 

foreign nationals) for acts committed outside the Soviet Union, 

when he could have been charged with the simple, non-intentional 

350. The u.s. did not even protest against the unwarned 
destruction of the U-2. It would appear that the general duty to 
warn would not be reasonably applicable to a penetration of about 
1200 miles. See text at note 247 supra. 

351. U.N. Doc. No. S/4321, rejected on 26 May 1960 by a 
vote of 7 to 2 (u.s.s.R. and Poland), Ceylon and Tunisia abstain­
ing; 43 Dep't State Bull. 955-962 (1960). 

Even Premier Khrushchev admitted that the U-2flight 
was not "an act of true aggression and war." Beresford, .2..:2• cit. 
supra note 330, at 114. 

352. U.N. Doc. No. S/4328 (S/4323/Rev.2), adopted on 27 
May 1960 by a vote of 9 to 0, u.s.s.R. and Poland abstainiLS· 
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crime of unauthorized penetration into Soviet air space.353 It 

was not necessar.y to Power's conviction to establish that he flew; 

into Soviet air space. This may very well have been to emphasize 

the Soviet's primary objection to the nature of the U-2's recon­

naissance activity rather than its location in Soviet air space. 

While various views have been expressed, it cannot be 

seriously disputed that the U-2 flight was within Soviet national 

~ Penetrative Reconnaissance in Self-Defense--The United 

States claim that the penetrative ~econnaissance of the Soviet 

Union was for purely defensive purposes may have been givenweight 

by the Security Council in rejecting the Soviet proposed resolu­

tion condemning the United States. However, whether the right of 

self-defense as guaranteed by Article 51 of the United Nations 

353. See Grybowski, The Powers Trial and the 19 8 Reform 
of Soviet Criminal Law, 9 Am. J. Comp. L. 425-440 1960 , wherein 
it is suggested that propaganda aspects of the trial took preced­
ence over the case against Powers. 

354. Senator Fulbright, 106 Cong. Rec. 14734-14?37 (June 
28, 1960); Wright, QR• cit. sup3a note 329, at 853. Contr~: 
Beresford, QP• cit. supra note 30, at 113, relying on effective 
!control theory of air space sovereignty and suggesting possible 

11distress of the U-2. 
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Charter includes the right of penetrative reconnaissance was not 

squarely answered.355 That question was more vividly put into 

focus during the Cuban Crisis of Octobe~ 1962, and is treated 

separately in Chapter VI herein. 

1 
12. ,- International Air Space 

We have seen that a1though the air space over the high 

lseas, like the high seas themselves, is not subject to the sover-

eignty of any State, this does not necessarily mean that States 

are uninhibited in their activities on or over the high seas. 

The test for all such activities is reasonableness. 

~ Peripheral Reconnaissance--On 1 July 1960, two months 

after the U-2 incident, a United States military RB-47 plane on 

reconnaissance mission was shot down by a Soviet fighter in the 

Barents Sea north of the Soviet Union. Un1ike the U-2 incident, 

the two governments concerned were at issue concerning the facts 

of the RB-47 incident. As in the U-2 affair, the Soviet Union 

charged before the United Nations Security Council that the RB-47 

had vio1ated Soviet air space by "new aggressive acts." The 

Soviet draft resolution condemning such acts was rejected by the 

Security Counci1.356 

The United States, claiming that the RB-47 had at no time 

355. Beresford, QE• cit. supra note 330, at 118 note 52 
(no position taken); Wright, QE• cit. supra note 329, at 848-849 
(maintains that the U.N. Charter forbids defensive action except 
in case of "armed attack"). See also Note, .2..2• ill· su12ra note 
347, at 1098-1100. 

356. U.N. Doc. No. S/4406, rejected by a vote of 2 in 
favor (U.S.S.R. and Po1and) and 9 against; 43 Dep't State Bull. 
244 (1960). For a Soviet view, see Mikuson, U-2, RB-4J and u.s. 
Foreign Po1icy, Int'l Affairs(Moscow) 22-28 (Aug. 1960 • 
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came closer than 30 miles to Soviet territory, denied the charge 

4l and denounced the destruction of the plane as a brutal breach of 

international law. It asserted that the plane was engaged in 

! electromagnetic observations over the Barents Seas, and that a 

Soviet fighter shot it down over the high seas after it had un­

successfully tried to force it to enter Soviet air space.357 Thel 
1 

United States was so sure of its facts and of the strength of itsj 

legal position that it proposed to the Security Council that the 

incident be investigated by a commission of inquiry or adjudicatedi 

1
by the International Court of Justice. But the United States 

ldraft resolution was vetoed by the Soviet Union.358 

The most significant legal feature of the RB-47 incident 

admitted the right of a State to shoot down a foreign aircraft 

1 

1 

over the high seas, even though it flies close to foreign terri- 1 

tory and even though it is a military aircraft engaged in milit~ 
reconnaissance. 359 It has long be en Soviet practice to engage in

1 

357. The RB-47 flight was one of a continuous series of 1: 

electromagnetic research flights well known to the Soviet Gov't 1 

to have taken place over a period of.more than ten years. 43 
Dep't State Bull. 163-165, 209-212, 235-244, 274-276 (1960); U.N. 
Security Council, 15th Year, Official Records, 880th to 883rd 
Meetings (July 22-26, 1960), Docs. S/P.V.880-883. 

358. U.N. Doc. No. S/4409. The vote was 9 in favor of 
the u.s. Draft Resolution and 2 against (U.S.S.R. and Poland), 
with the u.s.S.R. casting its 88th veto. The Soviet Union also 
cast its 89th veto against a resolution proposed by Italy which 
would have expressed the hope that the International Committee of 
the Red Cross would be permitted to fulfill its tasks with r~ct/ 
to the members of the RB-47 crew. U.N. Doc. No. S/4411; 43 Dep't 
State Bull. 244 (1960). 1 

1 
359. During the 1954 Security Council debate over the • 

shooting down of a u.s. patrol plane by the Soviets over theJ~panl 
Sea, the Soviet representative admittea: "It is therefore absurd ! 
to suggest that I could be defending the right of any State to : 
shoot aircraft down over the high seas." U.N. Security Council, 
9th Year, Official Records, 679th and 680th Meetings, Doc.:;. 
S/P.V.679, 680 (1954). 
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extensive reconnaissance activities off the shores and air space 

1 
of the United States.360 The United States delegate, with the 

1 

laid of maps and photographs, pointed out that on several occasions 

Il in 1959 and 1960 Soviet military aireraft penetrated the A1askan 

i!Coastal ADIZ and flew considerable distances within the zone. lie 
Il 
! stated: 

••• the Soviet Union has been sending these electronic recon­
naissance planes regularly off the coast of .· .. ' r c-s close 
as 5 miles from our territory to gather inteL .. if~ence on our 
radars and ether electronic systems.... The difference be- 1 

tween the United States and the Soviet Union is that we moot 
their planes with cameras. They shoot ogfs with guns and 
rockets and kill or imprison our crews.' 

The Soviet Union has never proclaimed any ADIZ over the high seas 

.off its coast. 

That the Soviet Union purports to uphold the freedom of 

flight over the high seas was most emphatically asserted in Feb-

ruary 1961, after a French fighter fired some warning shots at a 

Soviet transport plane which apparently deviated from its flight 

plan within the French ADIZ sorne 80 miles off the coast of 

Algeria.362 

360. The British delegate said that the Security Council 
would have to be "in virtually permanent session 11 if Britain were 
to make an issue of every separate occasion when she was "over­
looked, or overheard by the Soviet Union." U.N. Security Council 
15th Year, Official Records, Doc. No. S/P.V. 881, 13 (1960). 

1 

361. 43 Dep't State Bull. 241-242 (1960). For example, 
within the period of March 18, 1959 to February 5, 1960, Soviet 
jet bombers modified for electronic reconnaissance made sixflights 
to within 5 to 25 miles off the coast of Alaska. On April 26, 
1960, the Soviet trawler Vega, minus any fishing gear butequipped 
with antennas used for electronic intelligence capable of picking 
up radio and radar emissions, was phot;ographed along mi li tary str 
tegic points within 13 miles from the u.s. Atlantic coast. 

362. Lissitzyn, of the U-2 and 
RB-.47 Incidents," 56 Am. 196 
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Thus, it is well established that if the RB-47 were over 

the high seas, even though it might be engaged in reconnaissance,: 

its destruction by the Soviet Union would be contrary to inter­

lnational law. The legality of peripheral reconnaissance was ac-

knowledged by the United States and British delegates to the 

United Nations, and not disputed by the Soviets.363 

The U-2 and the RB-47 incidents point up the vital dif-

ference between penetrative reconnaissance on the one hand which 

is illicit because it involves an independant breach of territor---1 
1 

1 

ial air sovereignty and peripheral reconnaissance on the other 

l hand which is licit because no intrusion of foreign air space is 

j involved, a difference that has interesting implications to the 

i 

1 

1 

1 nascent law of outer space if the analogy of peripheral recon-
11 

jjnaissance from the high seas is applied to reconnaissance activ-

11· t. f t 1 ~ ~es rom ou er space. 

b. Peactime Aerial Surveillance of Ships on the High 

Seas--A collateral question of interest concerns the right of a 

State in time of peace to overfly, .observe, and inspect foreign 

vessels, merchant and war vessels, on the high seas or other 

international waterways. This subject is treated lat er in Chapterl 

VI in the discussion of the problems of aerial surveillance dur-

ing the Cuban Crisis of 1962. 

~ Treaty Right to Aerial Observation 

We have seen in connection with the inspection system 

-------------------------------------------------------------------1 
363. The Soviets released the 

of the RB-4? from Soviet jails without 
1961. 

two survi ving crew members! 
prosecution in January i 

1 

i 
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1 

i 
under the Antarctic Treaty that aerial observation may be carried! 

1 
1 

out at any time over any or all areas of the Antarctica by any ofi 

ithe Contracting Parties having the right to designate observer~ 

Il E. Legality of Peacetime Re~onnaissance , 
from O~tc :· S'Da~,~ ! 

1 Il The legality of space reconnaissance is but one of the 
1 il 

1! specifie legal problems considered by the Soviets to be a part of 1 

l' 

" Il 

~~the larger subject of demi li tarization of outer space, and is in-

extricably related to the correlative specifie problems of fixing 

a boundary to the upper limit of air space sovereignty and of de­

fining peaceful uses of outer space. These complicated legal 

issues become additionally sophisticated because the Soviets have 

Ji emphasized the ideological and poli tical nature of space law. 
:; 
~:They consider that the legali ty of aerospace ac ti vi ti es depends 
1 

iupon the political and ideological evaluation of the nature of 

lthe specifie activity rather than on the vertical location of the 

activity.365 The Soviets condemn space reconnaissance because 
1 

they subjectively regard reconnaissance as "aggressive" in nature. 

~ Delimitation of Outer Space 

The difference in the legality of penetrative reconnais­

sance and of peripheral reconnaissance leads us back to the fun­

damental importance of delimiting clearly the upper limits of 

territorial air space. For reconnaissance by means of artificial 

satellites is lawful if the latter's orbit lies outside the 

/' 364. See text at note 41 supra. 
365. Crane, Soviet Atti t't!,.<I.e Toward InternationeJ Snace 

1Law, 56 Am. J. Int'l L. 685, 686-65? (1962); Soviet Snec·: 
1Programs 189-192, 216-217. 
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;territorial air space oî a State spied on, but illegal if it 
' 
:penetrates within. 

The boundary question is a central point in re.flecting the· 
' 1shift in emphasis of Soviet attitude to the nature of the activit.y 

:concerned. Since 1912 the Soviet Government has espoused the 

traditional rules of air law that the vertical limit of sover-

eignty extends to air space only, although the exact boundary is 
i 

. indefini te. 366 At the ti me of the high-al ti tude bal loon incidentj 

jin 1956, 367 reference by Soviet scholars to the writings of lead-' 
1 

ling French and British publicists supporting the usgue ad coelum 
1 

!theory caused speculation as to whether the Soviets had shifted ! 

ltheir position to claiming that Soviet sovereignty extended up­

ward without any limitation within the air space or atmosphere~68 1 
1 

With the advent of Sputnik in 1957, the Soviet scholars 

ladvanced various theories. The first, the "ceiling" principle, 

pointed out that in practice sovereignty did not extend above 

366. See text at note 17 supra. 

1 

367. Thousands of balloons described as meteorologica1 
and equipped with cameras and radiQ were launched to investigate 
the atmosphere at altitudes of 80,000. to 90,000 feet. The respon­
sible governments, u.s., Norway, and Turkey, suspended such oper­
ations after protest by the Soviet Union, Sweden, and someEastern 
European countries. McDougal, Lasswell, and Vlasic 269-271. For 
a detai1ed account, see Cheng, International Law and HighAltitude 
Flip;hts: Balloons .. Rockets and Man-Made Satellites, 6 Int'l & 
Comp. L.Q. 487-489 (1957). For an account by Soviet legal wr.iters 
see Kislov and Krylov, State Sovereignty in Airspace, Int'lAffallE 
(Moscow) 35-44 (March 1956), reprinted in 1961 Symposium 1037-
1046. 

368. Kislov and Krylov, id. at 41(1943); Crane, ~· cit. 
supra note 365, at 687-689, note 9; Soviet Space Programs 194-19&. 

l'lit appears that the Soviet Union, 1ike the u.s., hn.s never recog-
1 

inized any upper 1imit to its air sovereignty. 1icDougal 1 Lass\vell~ 
land Vlasic 270-271; Survey of Space Law 11. See text at note 1l 
164 su-ora. 
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"the maximum ascent ceiling of present-day aircraft." Another 

the ory advanced at this time was the "effective control" princlple.: 

Bath the "ceiling" and the "effective control" principles were 

discarded in 1958, presumably on the ground that they had little 

value in opposing reconnaissance satellites. They were replaced 

by the "securi ty" principle as the re sul t of American press state­

ments alleging United States intentions to launch reconnaissance 

and bombardment satellites. Finally, wh en i-;;; ""..J.:.:c< .: . ..; .::..:Jparent 

that States could employ reconnaissance satellites in defense of 

1
their security, the Soviets cautioned against misusing the'secu­

rity" criterion and instead declared that stress s'!::c-:1ld be placed 

on concluding an agreement on neutralization and demilitarization 

'of outer space.369 

It is on the principle of "security" that the Soviets 

base their charges of space espionage and aggression against the 

United States. In the U-2 incident the Soviet Union charged the 

United States with "aggression" and "espionage." Although admit­

tedly the unauthorized overflight was a violation of Soviet air 

space, the Soviet objection was base~ primarily on the allegedly 

illegal nature of the reconnaissance activity rather than on the 

location of the U-2. Under the present views of the Soviet Union 

it seems impossible to fix a boundary without agreement as towbat 

activities are and are not permitted beyond that boundary. 

~ Reconnaissance as Within "Peacefuln Purposes 

Although the Soviet Union has never officially protested 
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iagainst the United States space activities, Soviet newspapers, 
i 

ischolars, and legal specialists have consistently accused the 

!United States of espionage and aggressive activities in conœction' 

;with its various satellite programs.370 
1 
1 Soviet condemnation of specifie types of United States 
1 

!satellites as aggressive began shortly after the U-2 incident in 
1 

1196o.37l A leading Soviet jurist, in discussing the military 

!uses of TIROS, MIDAS, SAMOS, and DISCOVERER satellites,summarlzes 

!the Soviet point of view by stating that: 

••• American plans of space espionage directed against the 
security of the U.S.S.R. and the other Socialist countries 
are incompatible wi th the generally recogni:;,c;·: _,:cinciples 
and rules of international law, designed to pro~ect the 
security of states a3ainst encroachments from outside includ 
ing outer space •••• 72 

He believes that each State has the right to use outer space at 

its own discretion but not in a manner intended to cause harm or 

damage to ether States. He contends: 

From the viewpoint of security of the state it makes 
absolutely no difference from what altitude espionage over 
the territory is conducted. A state will not feel any safer 
because military preparations against it are carried on at a 
very high altitude. The main.thing is that the object of 
espionage and the results are the same irrespective of the 
altitude. Hence there is absolutely no ground for alleging 
that espionage at a high altitude, with the aid oÏ ~cial 
Earth satellites, is quite lawful under the existing rules 
of international law. Any attempt to use satellites for 
espionage is just as unlawful as attempts to use aircraft 
for similar purposes.373 

370. Soviet Space Programs 208. 
371. See Crane, Guides to the Study of Communist Views 

on the Legal Problems of Space Exploration and a Bibliographz, 
1961 Symposium 1011, 1013-1015. 

372. Zhukov, §pace Esnionage Plans and Intern~tioral La~, 
1961 Symposium 1095, 1098-1099. l;'or a ler:;al a::1alysis -~;_'' ·,;_,;::: U.S.! 
reconnaissance satellite prog.;:-am, cee Falk, Snace Esn:i.c:--,;::_f.~_ · 1 

and World Order: 1-. Conside:::-ation of t:h-2 Sanos-;.:ifrrn P-:-~,; · 
Essays on Espionat;,e and. Intornz:;;ior.u:. Lan 45-02 (t·;.~'""-~'~ .:....:.~ é<.:.-: 1962::~ 

Il 37 3· Zhukov, id. at 1100. For a similar Pc::..3~ vie;:, s::e: 
Sztuoki, Security of Nations and Cosmic Space, 1961 Symposillffi 

111164-1203. 

1 



'1 

- 148 -

Upon the joint launching of TIROS III and MIDAS III on 
,, 

:12 July 1961, the Soviet Union seized upon the opportunity to 

!label the launchings as acts of espionage and aggression, charged 

1 the U:li ted States was using outer space for espionage be cause of 

the failure of the U-2 program, 374 and reiterated that a "spy is , 

a spy no matter at what height it flies."375 

The Soviet contention that United States reconnaissance 
1 
1 

1 1 

'satellites are illegal solely because of the "aggressive" nature 1 

1 

,of reconnaissance itself is founded upon the provisions of the 
! 

.i United Nations Charter forbidding acts of aggression (Articles 
1 

:2(4), and 39). 376 In addition, they consider that the mere 

1 1,1 
prep-i 

1 

' 

i 
•i aration of reconnaissance flights in space is violative of the 

United Nations Charter., just as they indicated that the United 1 

States violated Soviet territorial integrity even before the Pov;ers\ 
1 

flight by "organizing the intrusion of Soviet air space. ,377 It 1 

374. On 25 May 1960, President Eisenhower said after his' 
return from the abortive Summit Conference in Paris: 

1 "In fact, before leaving Washington (for the Conference), 
[I had directed that these U-2 flights be stopped. Clearly their 

.: usefulness was impaired.... Furthermore, new techniques, other 
:;than aircraft are constantly being .develo}ed." (Underscoring 
:supplied) 42 Dep't State Bull. 900 (1960 • 
': 

' 375. Soviet Smlce ProP:;rams 208-209; Report on National 
;;Meteorological Satellite Program, H. Report No. 1281, 87th Gong., 
'2d Sess. 5, 27, 41-45 (1961). 

376. Zhukov, QQ• cit. supra note 372, at 1099; Zhukov, 
,Conquest of Outer Space and Sorne Problems of International Rela­
,tions, Int'l Affairs(Moscow) 88-96 (Nov. 1959), 1961 Symposium 
.1072, 1081; Gal, Sorne Legal Aspects of the Uses of Reconnaissance 
·:satel1i tes, Fifth Colloquium. 
, 377. Korovin, Aerial Espiona e and International Law, 
;Int'l Affairs(Moscow) 49-50 June 1960. 
i It has also been alleged that reconnaissance is a 
:threat to the peace, endangers State security, is contrary to the 
:1961 U.N. Resolution, is incompatible with the princip1es of 
lpeaceful coexistence, and is in violation of sovereign rights of 
!States. None of these claims have any substance in international 
'law. See ~icl.Ia':":.on, Legal Aspects of Outer Spa ce, 38 Bri t. Yo. 
Int'l L. 339, 373-375 (1964). 
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is significant that the Soviets have apparently broadened their 

· definition of aggression which according tc their draft proposal 

in 1954 required a violation or territorial sovereignty by foreign 

military forces. 378 
1 

The basic difficulty stems from the problem of determiniP~ 

. the precise meaning of "peacefuln uses of outer space. The 

·Soviets have interpreted peaceful to mean non-military.379 On 

! this basis the use of r8connaissance satellites would be for-
1 
1 bidden. This position was pressed by the Soviet delegation at 

;i the Geneva meeting of the Legal Sub-committee in August 1962. 
:i 
I!Paragraph 8 of the Soviet draft declaration of basic principles 
j: 
!ion outer space prohibited the use of satellites for the purpose 
Il 
lor collecting intelligence information.3SO Article 7 of the 

'Soviet proposals on a::;sistance to astronauts and spaceships state 
1 

Il that such satellites would be subject to confiscation if they 

Jlanded on the territory of another State.38l The United States 

expressed an unwillingness to agree to such provisions. Signifi­

cantly, the 1963 United Nations Declaration makes no mention of 

reconnaissance satellites and fails t;o define "peaceful" uses of 

outer space.382 

I
ll 378. See note 339 supra. Observation systems located 
outside the territorial sovereignty of any State permit their 
characterization as legal. Taubenfeld, The Status of Competing 
Claims to Use Outer S ace: An American Point of View, Froc. 
A.S.I.L. 173, 180-181 1963 • 

379. See text at note 172 supra. 
380. U.N. Doc. No. A/AC.105/L.2 (1962). 

381. U.N. Doc. No. A/AC.105/L.3 (1962). 
i 

See text at note 177 supra. See also Cooper, Aero-~ 382. 
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The United States delegation has, on the ether hand, 

explicitly affirmed the legality of reconnaissance satellites on 
' the basis that "peaceful 11 uses of outer space means 

It asserted: 

non-aggre ssivei 

1 

1 

military use. 

as i 

1 

1 

1: 

••• any nation may use space satellites for such purposes 
observation and information-gathering. Obse:cvation .f:.~om 
space is consistent with international law, just as is 
observation from the high seas.... Observation satellites 
obviously have military as well as scientific and commer­
cial applications. But this can proyide no basis for 
objection to observation satellites.~ti~ 1 

ji The use of reconnaissance satellites is also justified by the 

United States on the ground of security.384 

For all practical purposes, the question of the alleged 

aggressive nature of reconnaissance aerial activities is already 

11

1 

foreclosed. For on 27 May 1960, the United Nations Security 

Council exonerated the United States from a Soviet charge of 

1 aggression based on the last U-2 flight over Soviet territory. 
1 

lit, therefore, naturally follows that if aerial reconnaissance , 

:involving an independant violation of territorial sovereignty is j 

1
lnot aggressive, then certainly space reconnaissance not involvinJ 

an independent violation of territorial sovereignty is likewise 

not aggressive. 

Thus, as is the case with a reconnaissance aircraft oper­

ating over the high seas, a reconnaissance satellite, situated 

383. U.N. Doc. No. A/C.l/PV.l289, G.A.O.R. 13 (1962). 
384. See text at note 309 supra. See Gardner, QP• cit. 

supra note 382, at 63. 
That the prohibition against nuclear bombs in orbit; 

(see text at note 135 supra) does not e:;:tend to reconnaissance orl 
1 surveillance satellites which may primarily serve mili tary pur- ! 
poses, yet have the advantage that they contribute to an "open 1 

world 11 and thus increase rather than diminish sccuri ty, see co:m- 1 
'~"l'"·,n"- ~-o Ar.a...; "1·~ 2 t; D, .. af'+ c.,..,-:,c;:; C·'"'ie ....... .t...h·"' D<>~:ri •1 "·c,,:,..: c:- ...... .: ., :: .uv ... v v v...,.,.\,; .....,. •.,' - -v 1<~"\jr,..;.. _,t.,.. ,.~ .. ..,..\ "''......, v ... v ..... ~_ .. \...:... w._.~--"' ___ · ,_. • 

\ (~~~~)~te of International Stit:.d.ies, 2S·~. Air :W.:f'éor;:;,. -~.--:-;~--;-·: ·~;/-. --· 
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outside a State•s sove~3ign air space and engaged in taking pic­

tures of that State's mi'l:..tary activities, would not be violatin~ 

international law. This conclusion is supported by Soviet Premier: 
i 

Khrushchev,who is reported to have stated recently that United 

States reconnaissance aircraft flights over Cuba are a violation 
" 1: of international law but that the necessary surveillance over 

1 

ij Cuba can be accompli shed by satellites. 385 This is tantamount to! 
:, 

i: Soviet acceptance of space reconnaissance. 
i 

!1 
ji 

il 

'1 
1 

F. Self-Defense Against Reconnaissance 
Satellites 

We have previously seen that the right of self-defense 

!has no geographical limitation and exists on land, on the high 
il 
l! se as, and in outer space. 386 We have also se en that al though i t 

lmay be permissible to destroy foreign aircraft engaged in pene­

trative reconnaissance in a State's sovereign air space, no such 

right to interfere with foreign aircraft engaged in peripheral 

reconnaissance exists in international law. Our present inquiry l 

concerns the permissible use of self-defense387 against an unarmed 
' 

reconnaissance satellite outside the.territorial air space of a 

State.388 

385. Washington Post, Ju1y 1, 1964. See Leavitt, Speak­
ing of Space, 47 Space Digest 64-65 (July 1964). 

1 386. See text at note 187 supra. There is no doubt that 
in the event of an armed attack from outer space both the u.s. 
and the u.s.S.R. would exercise their right of self-defense. See 
text at notes 180 and 181 sunra. 

387. Other possible measures include diplomatie repre-
sentation, retorsion, and reprisal. That reprisal is not per-

l
missible, see McMahon, QJ2· cit. supra note 377, at 375-376. 

388. Where a satellite is in a State's sovereign air 
i space, measures might be taken against i t for a violatio:: o:: sov­
f1 ereign air space and a breach of municipal law concerning es-pio­
i'r..age. Even force might be used against the satellit0 as in the 
1 case of the U-2 incident. See Brownlie 261. 
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At the threshold we are met with the evidentia~ diffi-

culty of dete=mining with any degree of accuracy the exact nature 

!,of the activity in which a satellite is engaged. This problem 
d 
:·will exist until a pre-launching inspection system becomes effec-
,: 

il tive or until the successful development of an inspecter mtellite: 

il system. 389 

Il A further difficul ty stems from the fact tha t such re-

'l connaissance activity has been characterized as an aggressive act 

Ji by the Soviets. On the basis of such characterization cou:nter-

11 me as ures against reconnaissance satellites would be deemed legi t-: 
1 1 

Jimate on the ground of self-def~nse. However, we have seen that 1 

1 the better view is that aggression invol ves some element of t.l-œeat! 
1 

lor use of force which is wholly lacking in the case of an unarmed! 

1 reconnaissance satellite. In any event, the retaliato~ measures[ 
1 

must be proportionate. Thus, a reconnaissance satellite does not! 
390 ' 

give rise to the right of self-defense as a counter-measure. 

The Soviet contention that a reconnaissance satellite is 

espionage does not legalize self-defense counter-measures against 

it. Although international law always permits a State to take 

measures against espionage, such measures have always been based 

1 0n the municipal law and cannet reach out beyond a State's ter­
I 

rito~. 

The more problematic question is whether a State may 

legally take counter-measures against a reconnaissance satellite 

389. See McMahon, .QQ• ill· supra note 377, at 377. 
1 

390. A reconnaissance satellite is not an "armed attack"l 
1 wi thin the meaning of Article 51 of the United Nations Chart(n:·. 1 

l
iiSee McMahon~ Qil• ~+~· ~.~J2r~ no't;e 3??, at 3?7, 380. Contrr.: Gal, , 
ls:.:!2• oit. tn1ura note 3?b, ut 5. 

1 
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ii on the ground that i t affects i ts sec uri ty, even though i t does 

fi not consti tute an armed attack. or an act of aggression. 39l Pro­
li 
i[ponents of self-preservation, necessity, and anticipatory self­
! 

!

defense would maintain that counter-measures against a recofu~ais-i 

i sance satellite are justified on the ground of security.392 On 

11 the other hand, opponents of self-preservation maintain that such! 

1[ concept is destructive of the law. 393 

In this regard, the following statements by Mr. Becker, 

. Legal Adviser to the State Department, made in 1958, before a 

1

congressional committee, are apropos: 

Mr. Feldman asked: 'As to the inherent right of self­
defense set forth in Article 51 of the U. N. Charter, would 
you consider the passage of a foreign reconnaissance satel­
lite over United States territory (say, at a height of 500 
miles) an armed attack on the United States?' 

Answer (by Mr. Becker): 'This is the type of question 
which, in my view, should not be answered hypothetically, 
but rather in the light of all the facts as they exist at 
the time. Moreover, such a determination is one of policy 
as well as one of law.' 

And again: 'Now something short of armed attack could 
end anger your securj_ ty to an extent that y ou fel t y ou were 
entitled to take irmative action with respect to it ••• 
after all, it is a military j-qdgment as to what is endanger­
ing you or what is not.•394 

Th S • t · · · · 'L 395 e ov~e v~ew ~s s~mJ. ar. 

391. The problem is to translate the general recognition1 

of the right of self-defense into sorne workable criteria for dis­
tinguishing between the defensive and offensive uses of space. 
Haley, Space Law and Government 157 (1963). 

392. See Cooper~ Self-Defense in Outer Space ••• and the 
United Nations, 5 Space Digest 51-56 (Feb. 1962). 

393. See McMahon, QQ• cit. supra note 377, at 380; 
1 Woetzel, Comments on U .s. and Soviet Vi.:::;,7noints Regarding t'!:le 
IlLegal Asnects of Military Uses of Snac2, Proc. A.S.I.L. 195, 199-
203 (1963). 

Il 394. Heari.r~3.? Be fore t~e House Select Comm. on. As tro­
ll nautics and Sne ce ,:;::·:)- c "'E:tiooî,. Gj·.;;:-,_ Co::.::r. . 2d Sess. 1305. 1309 
1,-0~-., . "-' 1 J 

.;~,1958;. 
r: 
1 395. See text at note 181 supra. 
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It has been submitted that observation by a reconna:lssance 1 

l! satellite is not contrary to international law. Juridically, the[ 
1 :: status of an unarmed reconnaissance satellite in free outer space: 

!i should not be different from the status of a reconnaissance air- 1 

1: 1 

li 1 !i craft in free air space over the high se as. Applying the anal ogy! 

[1 of peripheral reconnaissance from air space over the high seas tol 

JJ reconnaissance from a satellite in outer space, it is further J 

il submitted that no State has the right to employ counter-measures 1 

1lagainst an unarmed reconnaissance satellite in outer space not 

lengaged in any activity prohibited by international law.396 
1 

11 Where the reconnaissance aircraft or reconnaissance satellite 

\violates national air space, it is clear that the State whose 

sovereignty is thus violated is justified in taking affirmative 

action. 

1 In conclusion, it may be stated that in a strict legal 

~~sense n~ established principle of international law prohibits 

1 reconna~ssance per ~' and no right exists to take retaliatory 

measures against reconnaissance aircraft or spacecraft absent an 

independant breach of internationai ~aw. However, in this 

present-day world of fact the problem is extra-legal. The ques-

tion is one of scientific progress, military strategy, and na-

tional policy. If a State determines that the conditions are 

396. A contrary view was expressed in a study by the 
Library of Congress of the United States in which it was stated 
that any of the sovereign nations, convinced that a reconnais­
sance satellite is a threat to its national security, is, to the 

1. extent it is scientifically competent to do so, at liberty to 1 

lleffect the malfunctioning or destruction of such spacecraft. S~el 
Il Ki ttrie, Aggressi ve Uses of Space VehtSJGs: ~11e Remedies in Inter­
il national Law, Fourth Colloquium 198, 216. j 
l1 

ji 1 
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present justifying action, and if effective means are available, 

~ ·action can be taken in self-defense in outer space.397 In the 

1, 

!i ,, 
lj 

Il 

Il 

1 

final analysis it must be for some independant third party to 

decide if the action taken was legal in the circumstances.398 

' 

1 -----------------------------------------------------------1 
397. See Fusca 92; VJoetzel, .Q.Q.• cit. sunra :;~ote 393, at 1· 

200; Cooper, .212.• cit. su·pra note 392, at 56; Goedhuis, Some 
Trends in the Poli ti cal and I~egal Thinking of the Conguest of 
~' 9 Nederlands Tijschrift Voor International Recht 113, 131-~ 
132 (1962). 

1 398. See Larsen, \Tnen Nations Disagree 35-38 (1961); ! 
1 Lauterpacht, Function of Law in International Community 393-394 j 
1 (1933). 1 

1 

1 
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CHAPTER V 

THE CUBAN QUARANTINE-INTERDICTION 
1 
1 

Having completed our legal mosaic of the status of recon-1 
1 

naissance and the circumstances under which peacetime reconnais- 1 

sance m~ be permissible from air space and outer space under ex­

isting rules of international law, we now move from the general 

to the specifie in our effort to determine with reference to thej 

aerial surveillance of Cuba during the Cuban Crisis of 1962wheth 

er defensive penetrative reconnaissance in the absence of war is 

licit in contemporary international law. As a predicate therefor, 

we must first assess the juridical impact, if any, of the Cuban 

quarantine-interdiction as a measure of self-defense on the ever­

present "erosion" of the so-called freedom of the seas. 

A. The Cuban Crisis of October 22-28, 1962 

A broad appreciation of the Cuban Crisis of October 22-28,j 

1962, cannot be attained by an examination limited solely to the 

events of that week. In order to bring the events of that week 

into proper prospective, we should alternately examine all the 

past and present relevant background factors. As a predicate 

therefor, this requires an historical review of the Inter-America1 

Regional Security System, an appreciation of the background of 1 

the accommodation by the United Nations Charter to regional org~ 

izations, and a brief review of the background incidents setting 1 
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the aura of the United States-Cuban relations since the establish-: 

ment of the Castro regime in January 1959. 

The Inter-American Regional Security Sy~ 
i 

The Organization of American States ( OAS), which co:aprises
1 

1 

twenty-one American States,399 represents the oldest, largest, l 

and most solid regional organization ever in existence. Its con-! 

cept is deeply rooted in American history. From 1816 to 1824, 

the Holy Alliance, a combination of European powers dedicated to 

the maintenance of the monarchial system of government and the 

divine right of kings and inclined to aid the Spanish king in the 

recovery of his lost empire in the Western Hemisphere, threatened 

the security of the United States and of the Spanish American 

nations which had secured their independance and recognition by 

the United States. 

It was against this background that President Monroe in a 

message to Congress in 1823 proclaimed the doctrine which bears 

his name to meet the threat of possible European intervention. 

The most important policy of the Mçnroe Doctrine was the declara-
1 

tion that intervention by European powers in the independance of 

the new South American Republics would be regarded as an ururiend­

ly act. 400 This doctrine of non-intervention by European powers 

399. Canada is the only State in the Western Hemisphere 
not included. 

400. Another policy declaration was that the American 
continent would no longer be a subject for colonization by any 
European power. This arase out of a controversy in which Russia 
claimed exclusive jurisdiction over the territorial waters off 
Alaska to an extent of 100 miles. Fenwick, The Organization of 
American States 9 (1963). 

The third policy declaration was the absence of U.S. 

l
in te rest in European wars or European affai:-s. This polic~r v:as 
officia11y terminated by the NATO all:::.a:::ce in 1949. See -:.:::., _!3i)o:-t~ 
The American Revolution of 1949, NATO Latter 2-8 (Feb. 1964-). : 
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was one of self-defense and self-preservation, 401 vital to the 

peace and security of the United States and the Western Remis-

phere. 

From the days of President Monroe and Simon Bolivar and 

the Congress of Panama in 1824 onward to the Hio Conference of 

194?, the entire history of American intra-continental relations 

! has been aimed primarily at the prevention and repelling of acts 

of aggression or intervention against any of the countries of thel 
1 

Western Hemisphere by non-American nations. Another objective wro 
the settlement of their own disputes among themselves. The solu-

tion arrived at was the doctrine of collective security under 

which, inter alia, a threat to the independance and security of 

any one American State is regarded as a threat against all. This 

was proclaimed at Havana in 1940 and later incorporated in the 

Act of Chapultepec of 1945. 402 

1 The Monroe Doctrine403 has been transformed over the years· 

from a unilateral claim (in form) to self-defense honored in 

international law to a multilateral agreement (in substance) re­

flected in the Inter-American Treaty .of.Reciprocal Assistance of 

401. The principle of self-defense inherent in the Monrœ 
Doctrine was clearly express~d by Secretary of State Elihu Root 1 

when he observed that "the LMonroe7 doctrine is not international 
law, but it rests upon the right of self-protection and that right 
is international law." Root, The Real Monroe Doctrine, 8 Am. J. 
Int'l L. 427, 432 (1914). 

402. For an historical background of Inter-Americanunity, 
see Fenwick, QE• cit. su5ra note 400, at 1-?9; Thomas and Thomas 
1-34; Cuban Crisis l-8, 1-38. 

403. Soviet assertions to the contrary notwithstanding 
(see editor's note to Schick, Cuba and the Role of Law, Int'l 
Affairs(Moscow) 57 (Sep. 1963)~ the Monroe Doctrine is not dead. 
See Situation In Cuba 8, 20-21, 24-25, 34, 50, 53-55, ?6, 78-?9; 
Thomas and Thomas 338-3?1. 
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,1947404 (herein referred to as the "Rio Treaty") and the Bogota 

:i Charter of the OAS of 1948.405 Thus, the inter-American co'!llrr:\1-

jlnity collectively became responsible for the protection against 
1l 

li extra-continental subversive intervention. 
" •: 

United Nations Charter Accommodates Regionalism 

1 When the United Nations Charter was being drafted at the 

J San Francisco Conference in 1945, the most critical single iss~e 
~~~ threatening the adoption of the Charter was that of the relation-, 

lship of the United Nations as a universal organization to re on­
li 
!ial organizations, 1; 

Il 
notably the already existing organization of 

i 
\ American States. The American States were interested in • 1 

1 that the 
1 

ilective 

Charter would be compatible with the principles 

security set forth in the Act of Chapultepec. 406 

assurl.ng 
1 

of col- [ 
i 

![ / 
1 

The Dumbarton Oaks Proposais had subordinated regionalism
1 

to the world organization by requiring Security Council author-

ization for actions by a regional defense system. The Latin 

American nations, distrusting the veto power in the great five 

powers in the Security Council and.fearing that the exercise of 

the veto power might prevent Security Council action tc preserve 
1 

peace in the Americas and might also prevent regional action under! 
1 

404. 62 Stat. 1681 (1948), T.I.A.S. No. 1838; 43 Am. J. 
Int'l L. Supp. 53-58 (1949). 

405. The Bogota Charter did not create the OAS, rather 
it gave the existing Inter-American Union a more specifie legal 
character. On the structure, legal characteristics, functions, 
and activities of the OAS, see Fenwick, QR• cit. supra note 400; 
Thomas and Thomas; Cuban Crisis 13-17, 33-38. 

1 406. The principle of regional collective security was 
! one of the main features of the Act oi' Chapul tepec of 1945. 
ijFenvtick, .2.:!2• ill• SUJ?ra note 400, at 70-72, 228-229; T:;o:::.as 2::-d 
Ji Thomas 28-30. 
i 
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the Inter-American system, were determined to preserve the com-

plete autonomy of their own regional system. 
1 

What appeared at times as a hopeless deadlock was finallyj 

compromised by striking a balance between universality and re-

gionalism. ~us, regional arrangements were accommodated by add-: 

ing Articles 51, 52, 53, and 54 to the Charter, and by adding ! 
regional arrangements to Article 33. Article 51, reco~nizing thel 

inherent right of individual or collective self-defense, was aided 

to harmonize the Act of Chapultepec with the Charter. 407 Article! 

52(1) admitted the existence of regional arrangements. Article 

52(2) obliged members of a regional arrangement to resort to re­

gional agencies before referring a dispute to the SecurityQmnci~ 
! 

Article 52(3) obliged the Security Council to encourage the r~rl 

to regional arrangements for the settlement of local disputes. 

Article 52(4) provided that the provisions with respect to region 

al arrangements did not impair the competence of the Security 

Council to investigate any dispute involving a danger to the~ce 

or the right of a member to bring such disputes to the attention 

of the Security Council. This comprqmise was accepted by the 

Latin American States only after President Truman promised that 

the provisions of the Act of Chapultepec would be incorporated 

into a permanent treaty ratified by the United States. This was 

accomplished by the Rio Treaty in 194?.408 

It is noteworthy to mention parenthetically that a signi­

ficant feature of the Rio Treaty is the provision authorizing 

40?. Article 51 has been interpreted as an indirect 
recognition of the Monroe Doctrine. Schwarzenberger, Power 
Politics: A Study of International Society 512 (2d rev. ed. 1951~ 

408. Fenwick, .2.2.· cit. s1.~;-;:::~t note 400, at ?2-?9, 5l7-522; 
Thomas and Thomas 30-32; Cuban Crisis 8-13. i 
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1 collective measure decisions, both as to the facts of the situ­

ation and as to the measures to be taken to meet it, by two-thinm 

vote of the member States. 409 In contrast, the United Nations 1 

Charter, although more universal in its general purpose, is limi-l 

ted by procedural difficulties resulting from the veto power in 

the Security Council that its actual effective authority is rouch 

diminished. 410 

The jurisdictional aspects of the relation of the Rio 

Treaty to the United Nations Charter were tested in the case of 

Guatemala in 1954. The issue, simply stated, was whether the 

Security Council could entertain the complaint of Guatemala in 

connection with its revolution or was it obliged to refer the 

complaint to the procedures of the OAS first. 411 The Guatemala 

case established the precedent to the effect that a member of a 

regional organization must first exhaust remedies under the re-

gional arrangements before the Security Council can become seized 

of the case. 412 

409. Such decisions are binding on all parties, includ­
ing those not concurring, except that no State is required to 
use armed force without its consent. · Articles 8, 9, 17, and 20. 

410. See McDougal, Lasswell, and Vlasic 106-10?. 
411. For a detailed analysis of this case, see Fenwick, 

Jurisdictional Questions Involved in the Guatemalan Revolution, 
48 Am. J. Int'l L. 59?-602 Çl954). See also Sobn, Cases on 
United Nations Law 3?1-419 (1956). 

412. For a penetrating analysis of regionalism under thel 
OAS versus universality under the United Nations and the appli­
cation of the "Try OAS first" principle in five cases involving 
relations between the United Nations and Cuba, Panama, Dominican 
Republic, Guatemala, and Haiti, see Claude, The OAS, the UN, and 
the United States, International Conciliation (No. 547, March 
1964). See also Cuban Criais 18-25. 
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Background Facts: The Betrayal of the Cuban Revolution and 
the Establishment of the Comnunist Brid~ehead in Cuba 

The OAS was called upon to use its powers granted under 

:the Rio Treaty to resolve threats to the peace of the Americas 
i 

:r immediately following i ts coming into effect in 1948. 413 As early 

ias July 25, 1957, the United States expressed its concern over 
1 

•political unrest in Cuba. On March 14, 1958, the United States 

suspended arms shipment to the Batista Government which, in dis­

jregard of an agreement with the United States, had used them to 

combat the revolutionary movement headed by Fidel Castro. 

It was not revulsion against the Batista regime alone, 

but the promise of political freedom and social justice for the 

Cuban people, that brought the Castro regime to power on January 

1, 1959. Belief in Castro's objectives and integrity was instru­

mental in obtaining the recognition within a week of almost all 

the American Republics, including the United States. 414 

Soon after the Castro Government came into power, it~ed 

away from its previous promises, permitted Communist influence 

to grow, attacked and persecuted its own supporters in Cuba who 

expressed opposition to communism, arbitrarily seized United 

States properties, 415 and made a s~s of baseless charges qg~t 

the United States. It ignored, rejected, or imposed impossible 

413. See Thomas and Thomas 298-316; Cuban Crisis 18-25. 
For a discussion and political assessment of the principal cases 
in which the OAS has acted since 1959, see MacDonald, The Org~~~ 
ization of American States in Action, 15 U. Toronto L.J. 359-429 
(1964). 

414. Dep't of State, Cuba 1, 4 (Pub. 7171, Inter-Amer. 
Series 66; April 1961). 

415. Cuban seizure of u.s.-owned property 
4, 1959, and thcreafter inorensed tn fraquency and 
108 Cong. Rec. 19 327 ( daily od. Dd p. ·'":. 1 ~-,~:-o). 

1 
began on . Marchj 
scopt1. .Sce 1 

'1 1 
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conditions on repeated United States overtures to cooperate and 

negotiate. During 1959 the Castro Government aided or supported 
! 
i armed invasions of Panama, Nicaragua, the Dominican Republic, and' 

1 

1 

Haiti. All these projects, which invited action by the OAS, 

failed. 416 In 1960 Cuba established close political, economie, 

and military ties with the tiino-Soviet 
i 

black, while increasing 1 

the pace and vehemence of measures and attacks against the Unite~ 

States. The United States did not take any defensive measures 

until the last half of 1960. 417 

On July 3, 1960 the United States Congress authorized the
1 

1 

President to reduce import quotas on Cuban sugar. On Ju1y 6, ! 
1960 President Eisenhower ordered a eut in Cuba's 1960 sugar 

quota. On the same day, the Cuban Government passed a national-

ization law, authorizing the nationalization of u.s.-owned prop- 1 

erty through expropriation, and thereupon confiscated U.S.-owned! 
' 

properties in Cuba on the asserted ground that it was in reprisa1/ 

against the United States reduction of the Cuban sugar quota. 

1

1 

Such nationalization law was protested by the United States as , 

being discriminatory, arbitrary, and,confiscatory. 418 An America1 

court dec1ared such confiscation to have been a breach of inter-

416. Cuba, QQ• cit. supra note 414, at 27. See also 
Claude, 2P• cit. supra note 412. 

417. For a detailed itemization of events, see Chronolo­
gy of U.S. Relations With Cuba From 1957 to 1962, prepared by the 
Dep't of State at the request of Senator Wayne Morse, 108 Cong. 
Rec. 19326-19331 (daily ed. Sep. 24, 1962). On the betrayal of 
the Cuban Revolution, see further Cuba, 22• cit. sunra note 414, 
at 1-10. On Caribbean tensions since 1959, iëe Thomas and Thomas 
316-337; MacDonald, 2P• ~· supra note 413. 

418. 180 Cong. Rec. 19329-19330 (daily ed. Sep. 24, 
1962). 
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!national law. 419 

On August 1, 1960,the United States submitted to the 

Inter-American Peace Committee a memorandum on the provocative 

actions of the Cuban Government against the United States. 420 A~ 
1 about the same time, the United Nations Security Council, after 1 

considering a Cuban complaint that the United States had inter­

vened in Cuba's domestic affairs and had committed economie ag-

! 

419. As an exception to the act-of-state doctrine, the 1 

court found that the Cuban expropriation decree was in violation 
of international law because it failed to provide adequate cam- l 
pensation, it had as its purpose retaliation against United3œtes•

1

. 

reduction of purchases of sugar, and it discriminated against 
United States nationals. Banco National De Cuba v. Sabbatino, 
193 F.Supp. 375 (S.D.N.Y. 1961)~ aff'd 307 F.2d. 845 (2d Cir. 

1 

1962), rev'd 376 u.s. 393 (1964) on the ground that the act-of- 1 
state doctrine precludes United States courts from inquiring into! 
the acts of foreign States, even though these acts had been de­
nounced by the State De?artment as being contrary to internation­
al law. 

Later and by amendment to the Foreign Assistance 
Act of 1964, the Benate added paragraph 620(e)(2) which provides 
that no court in the United States shall decline on the act-of­
state doctrine to make a determination on the merits or to apply 
principles of international law in a case in which an act of a 

1 

foreign state occurred after Januar.y 1, 1959, is alleged to be 
contrary to international law, and further that no effect shall 
be given to acts of a foreign sovereign that shall be found to bel 
in violation of international law. The amendment further prœides· 
however, that the requirements thereof are not applicable in a 
case in which the President determines that application of the 
act-of-state doctrine is required by the foreign policy interests 
of the United States, and a suggestion to that effect is filed on 
behalf of the President with the court. Public Law 88-633, 78 
Stat. 1009, approved 7 Oct. 1964. 

Under the amendment, which was intended to reverse 
the Supreme Court in the Sabbatino case, the court would presume 
that it may proceed with an adjudication on the merits unless the 
President stated officially that such an adjudication in the par­
ticular case would embarrass the conduct of foreign policy. S. 
Rep. No. 1188, Part 1, 88th Cong., 2d Sess. 24 (1964). 

See Stevenson, The State Department and Sabbatino--! 
Ev'n Victors Are B Victorias Undone, 58 Am. J. Int'l L. 707-?11 1 

1964 ; Laylin, Holding Invalid Acts Contrar~ to International Law 
--A Force Toward Compliance, Proc. A.S.I.L. 3 -39 1964 ; Coel~rer-.,J 
The Act of State Doctrine in the Li~ht of the Sabbatino Case., ?6 : 
Am. J. lnt 11 L. 143-148 (1962); 43 Dep 1t State Bull. 316 (1960). i 

420. 43 Dep't State BuJ 1. .. ?9-8'7, 317-346, 409-412 ("' , 
44 Dop • t State Bull. 66'7-685 ( 1961). 
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gression against Cuba, resolved to adjourn consideration of the 

question pending receipt of a report of the OAS which was consid-1 
2 1 

ering the matter. 4 1 

Early in his regime, Castro bitterly attacked the OAS. 

He declared "I have no faith in the OAS ••• it decides nothing, 
1 

the who le thing is a lie. 11 In March 1960, Castro publicly stated: 
' 1 
1 1 

! that the Cuban Government did not regard itself obligated by the 
1 

1
J Rio Treaty because 11 the revolution did not sign the document. "422

1, 

il 
il 
li 

On January 3, 1961, following a controversy over the num-
1 

1 ber of 

1 States 

persona in the United States Embassy in Havana, the United 

broke diplomatie relations with Cuba. 423 This brought to 

t 

1 

thirteen the number of American States that had found it neœss~~~ 
to break diplomatie relations with the Castro Government. 424 On 

April 16, 1961, Castro described his regime as socialist. 425 

The abortive Bay of Pigs invasion of Cuba by Cuban refu­

gees on April 1?-19, 1961, brought assertions of necessary aid 

and assistance by the Soviet Government to Cuba. 426 

421. 43 Dep't State Bull. 199-205 (1960) • 
. 

422. Cuba, ~· cit. supra note 414, at 30-31; 180 Cong. 
Rec. 19330 (daily ed. Sep. 24, 1962). 

423. 44 Dep't State Bull. 103 (1961). 

424. 46 Dep't State Bull. 282 (1962). Because of Cuba's 
subsequent role in trying to overthrow the Venezuelan Government, 
the OAS adopted on July 26, 1964, a resolution requiring all mem­
bers to break diplomatie and commercial relations with Cuba. As 
a result, all of the Latin American States except one have ended 
diplomatie, commercial, and social relations with Cuba. Mexico 
is the only one retaining diplomatie relations with Cuba. Wash­
ington Post, Aug. 4, 1964, A-9, cols. 6-8; Washington Evening 
Star~ Sep. 11, 1964, A-10, cols. 1-2; 51 Dep't State Bull. 1?4-
184 t,.l964). 

425. 
426. 

180 Cong. Rec. 19330 (daily ed. Sep. 24, 1962). 
44 Dep't State Bull. 661-685 (1961). 
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Any doubts about the adoption by the Castro Gover:.:r . .1ent ol 

a totalitarian system and its alignment with the international ' 

Communist movement, were dispelled on December 2, 1961, when 

Castro openly espoused Marxism-Leninism. He then stated: 11 I 

believe absolutely in Marxism ••• I am a Marxist-Leninist and 
1 

will be a Marxist-Leninist un til the la~t day of my life. n427 He! 

admitted the use of deception concerning political ideology dur- 1 

i ing the early period of the revolution because he felt that 11 if 
1 

we, when we began to have strength, had been known as people of 
1 

very radical ideas, unquestionably all the social classes that l 

are making war on us would have been doing so from that time on~~8~ 
In December 1961 the Council of the OAS met to consider 1 

extracontinental intervention in the Western Hemisphere and re-
1 

cognized the 11 pressing need" to consider "the dange rous situation[ 

created by the intervention of international communism in this 
1 

(Western) hemisphere facilitated by the Castro regime's now pub- J 

licly proclaimed alinement with the Sino-Soviet block. 11429 As a 
1 

result of a resolution convoked by-the Council of the OAS, ameetl 

ing of consultation of Ministers of ]foreign Affairs, serving as ! 

the Organ of Consultation in Application of the Rio Treaty, was 1 

'agreed upon for January 23-31, 1962, at Puenta del Este, Uruguay.\ 
1 

Later in January 1962 the Puenta del Este Conference met 1 

i 

and declared that as a result of the increase in intensity of theJ 

communist offensive in the Western Hemisphere, "the continental 1 

unity and the democratie institutions of the hemisphere are now 

1962). 
42?. 180 Cong. Rec. 1932?, 19331 (daily ed. Sep. 24, 

428. ~· at 19331. 
429. 45 Dep't State Bull. 1069 (1961). 
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'in danger. 43° Accordingly, the following major actions were 
i 
1 

1 taken: 

1. The Castro Goverment of Cuba, though not Cuba, was 

l,expelled from participation in all the organs and bodies of the 
1 
! 4 
JOAS. 3l This action was based upon Castro's acceptance of com-

1 munism in 1960 as being violative of the Caracas Conference of 

March 1954 which condemned international communism. 432 

2. Recommended certain economie embargos, including the j 

immediate suspension of trade with Cuba in arms and implementa o~ 

war of every description. 433 

3. The foreign ministers, recognizing that the Castro 

Government is identified with the aims and policies of the Sino-

1 Soviet bloc and that the threat of Cuba is an active threat to 

the security of the hemisphere and not merely a matter of ideo-

1 logical incompatibility, officially ejected Cuba from the Inter­

American Defense Board. 434 

4. Established a Special Consultative Committee on Secu-1 

rity Matters within the OAS to recommend joint action that can 

block communist subversive activities before they reach the level 
' 

o:f insurrection or guerrilla war. 4 35 j 

1 

1

. 430. By a vote of 20 to 1, unanimous except for Cuba. 1 

. 46 Dep't State Bull. 278 (1962). At this time it was clear that 
1 

' the Castro regime had become the spearhead of attack on the in~1 
American system and that it represented a fateful challenge to 
the inter-American system. Cuba, QQ• cit. supra note 414, at 36. 

431. By a vote of 14 to 1(Cuba), with 6 abstentions 
(Argentina, Bolivia, Brazil, Chile, Ecuado:' Mexico). 46 Dep't 
State Bull. 281 (1962). 

432. Situation in Cuba 99, 101, 103. 
433. By a vote of 16 to 1(Cuba), with 4 abstentions 

(Brazi1, Chi1e, Ecuador, Mexico). 46 Dep't StateBull. 282 (1962). 
434. By a vote of 20 to 1~ 'C~animoas except for C~'ba. 

Id. at 281-282. 
435. By a yote of 19 to l(Cuba), with l abstention 

(Bo1ivia). Id. at 2o8, 279. 
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5. Urged member States 

••• to take those steps that they may consider appropriate 
for their individual or collective self-defense, and to 
cooperate, as may be necessary or desirable, to strengthen 
the ir capaci ty to counteract threats or acts of aggression, , 
subversion, or other dangers to peace and security resulting 
from the continued intervention in this hemisphere of Sino- : 
Soviet powers, in accordance with obligations established ii 
treaties and agreements such as the Charter of the Organ- 1 

ization of American States and the Inter-American Treaty of ' 
Reciprocal Assistance.436 

In pursuance of the recommandations of the Puenta del 

Este Conference to prohibit trade with Cuba in arms and impli­

ments of war, the United States in February 1962 implemented its 

1960 embargo by excluding from American ports foreign vessels 

trading with Cuba (except on humanitarian grounds for certain 

foodstuffs, medicines, and medical supplies) and all vessels of 

a country permitting arms trade with Cuba. 437 

Later in 1962 the United Nations Security Council refused 
1 

to put on its agenda the Cuban charge that the OAS violated the 

United Nations Charter in excluding the Cuban Government from the 

OAS and by initiating economie enforcement measures. It also re­

jected a Cuban request for an advi~ory opinion of the Interna­

tional Court of Justice on the subject. The United Nations Gen­

eral Assembly took no action on the Cuban complaint of August 1 

alleging United States aggression,438 and further rejected a 

Mongo1ian proposa1 recalling principles of the United Nations 

436. Id. at 279. 
437. Presidential Proclamation No. 3447, 27 Fed. Reg. 

1085 (1962); 46 Dep't State Bull. 283-284 (1962); 47 Dep't State 
Bull. 591-595 (1962). 

438. That Cuba had placed herse1f outside the pale of 1 

protection against the American doctrine of non-intervention, see
1 Thomas and Thomas 362-371. ! 
1 

' 
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Charter in this context. 439 

' On July 26, 1962, Castro announced the formation of Inte-

grated Revolutionary Organizations (ORI) as the precursor of the 

United Party of the Socialist Revolution, to be the only party 

Cuba. 440 

On September 4 and 13, 1962, Pr~sident Kennedy expressed 

concern about the Soviet build-up of armament in Cuba. Informa-
[ 

ition available at that time established without doubt that the : 

!soviets had provided the Castro Government with a number of anti-1 

laircraft defense missiles with a slant range of 25 miles, togethe~ 
lwith extensive related radar and other electronic equipment. In 1 

1 

addition, about 3,500 Soviet military technicians were then known! 
i 

to be in or en route to Cuba. 441 Addressing himself to the grav-j 

ity of the problem, President Kennedy said: 

Ever since Communism moved into Cuba in 1958, Soviet 1 

technical and military personnel have moved steadily onto 1 

the island in increasing numbers at the invitation of the 
Cuban government. Now that movement has been increased. Itl 
is under our most careful surveillance. But I will repeat--1 
the conclusion that I reported last week, that these new 1 

shipments do not constitute a serious threat to any other 1 

part of this hemisphere •••• ~owever, unilateral military 1 

intervention on the part of the,United States cannet curre~j 
ly be either required or justified •••• If at any time the 1 

Communist buildup Cuba were to endanger or interfere wi th: 
our security in an,y vvay, including our base at Guantanamo, · 
our passage to the Panama Canal, our missile and space acti­
vities at Cape Canaveral, or the lives of American citizens 
in this country, or if Cuba should ever attempt to export 
its aggressive purposes by force or the threat of force 
against any nation in this hemisphere, or become an offen­
sive military base of significant capacity for the Soviet 
Union, then this country will do whatever must be done to 
protect its own security and that of its allies. 

439. 9 U.N. Review 1, 13 (March, 1962); Id. at 1, 14 
(April, 1962); 46 Dep't State Bull. 561, 693 (1962). 

440. On the establishment of the Communist bridgehead in 
Cuba, see further Cuba, 2..2• ci t. sunra note LH4, at 11-25. 

441 47 Dep •t s·- +-- ~' 11 ,, ··r. ( 10 '~2) • _ .~ave DU • ~?V ~~o • 
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1 

We shall be alert to, and fully capable of dealing 1 

swiftly wi th, any such development.... • We shall incr~~se 1 

our surveillance of the whole Caribbean area. IVe sha.i.L 442 neither initiate nor permit aggression in this hemisphei~. 
(Underscoring supplied) 

On October 3, 1962, the foreign ministers and Special 

Representatives of the American Republics informally met at Wash-f 

1 ington and, inter alia, observed that it was desirable to inten- 1 

1 sify individual and collective surveillance of the delivery of 

arms and implements of war and all other items of strategie im-

'portance to the communist regime of Cuba, in 
i 

arder to prevent thei 
1 

be used for offensi~ 
i 

secret accumulation in Cuba of arms that can 

purposes against the Western Hemisphere. 443 

4. Immediate Facts 

On October 3, 1962, the Congress of the United States by 

Joint Resolution stated, after reaffirming the Monroe Doctrine, 

that the United States is determined: 

(a) to prevent by whatever means may be necessary, in­
cluding the use of arms, the Marxist-Leninist regime in 
Cuba from extending, by force or the threat of force, its 
aggressive or subversive activities to any part of this 
hemisphere; 

1 

(b) to prevent in Cuba the ~reation or use of an exter­
nally supported military capability endangering the securityl 
of the United States; and 1 

! 
(c) to work with the Organization of American States and: 

with freedom-loving Cubans to suppor444he aspirations of the 1 

Cuban people for self-determination. 

442. Id. at 481-482. 
443. Id. at 598-600. 
444. This indicates that the Monroe Doctrine is not com­

pletely multilateralized and still retains its unilateral signif-. 
icance for the United States. S.J. Res. 230, P.L. 87-733, 76 
Stat. 698 (1962); Situation in Cuba. For a listing of the more 
than lOO instances in which the President used thè United States 

,, Armed Forces abroad wi tho ut tho n~n<:d:;i rm C)f Co;;c,:::•.::::r~s, ;.;:ca ifL• at 
80-87. 



- 171 -

On October 16, 1962, President Kennedy received "first 

preliminary hard information, 11 subsequently confirmed, of the 

Soviet shipment to, and installation in Cuba of medium-range 

1 ballistic missiles capable of carrying a nuclear warhead for a 

Il distance of more than 1,000 nr.,c:tical miles. Other sites not yet i 

· completed appeared to be designed for intermediate-range balllstid 
1 

missiles capable of traveling more than 2,000 nautical miles. Ii 
l addition, jet bombers, capable of carrying nuclear weapons, were 

then being uncrated and assembled in Cuba, while the necessary 

air bases were being prepared. Accordingly, and in the interest 

of the defense of the security of the United States and of the 

entire Western Hemisphere, President Kennedy in a telecast on 

October 22, 1962, announced that he had directed the following 

initial actions to halt this offensive buildup: 

1. The initiation of a strict quarantine on all offen­

sive military equipment under shipment to Cuba. 

2. The continued and increased close surveillance of 

Cuba and its military buildup. 

3. A declaration that any·n~clear missile launched from 

Cuba against any nation in the Western Hemisphere would be con­

sidered as an attack by the Soviet Union on the United States, 

requiring a full retaliatory response upon the Soviet Union. 

4. The calling for an immediate meeting of the Organ of 

Consultation, under the OAS, to consider this threat to hemis­

pheric security and to invoke Articles 6 and 8 of the Rio Treaty 

in support of all necessary action. 

5. The requesting of an emergency meeting of the U. N. 

· Securi ty Council wi thout delay to take action against "this le, test. 
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Soviet threat against \·j )''ld peace. 445 

On October 22, 1962, the United States did request an 

emergency meeting of the u. N. Security Counci1. 446 

On October 23, 1962, at a special meeting of the OAS 
1 Council meeting as the Provis3. onal Ore;an of Consul tati on, i t was 

unanimously resolved, inter alia, that 

••• member states, in accordance with Article 6 and 8 of the 
Inter-American Treaty of Reciprocal Assistance, tako all 
measures individually and collectively, including the use o 
armed force, which they may deem necessary to ensure that 
the Government of Cuba cannet continue tc receive from the 
Sine-Soviet powers military material and related supplies 
which may threaten the peace and security of the Contine~t 
and tc prevent the missiles in Cuba with offensive capabil­
ity from ever becoming an a~tive threat to the peace and 
security of the Ccntinent.447 

It was further resolved to inform the United Nations Security 

lcouncil of this resolution. 

On October 23, 1962, President Kennedy issued his Proc­

lamation ordering the land, sea, and air forces of the United 

States to interdict the delivery of offensive weapons and asso­

•ciated material to Cuba. This order of defensive limited quar­

antine went into effect on October.24, 1962. 448 

On October 23, 1962, the United Nations Security Council 

met in emergency session at the request of the United States. 449 

After presentation by the United States delegation of significant 

aerial photographs showing the Soviet missile installations in 

445. The President's Address of 22 October 1962, 47 
Dep•t State Bull. 715-720 (1962). 

446. Id. at 724. 
447. Adopted by vote of 20 tc O. Id. at 722-723. 

448. 
.23, 1962; 27 
il (1962). 

449. 

Presidential Proclamation No. 3504, dated October 
Fed. Reg. 10401 (1962); 47 Dep•t State Bull. 717 

See 47 Dep•t State Bull. 723-734 (1962). 
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Cuba, the Soviet Union admitted the existence of the offensive 

weapons in Cuba. 45° 

On October 24, 1962, Acting Secretary-General U Thant 

addressed an "urgent appeal" to President Kennedy and Chairman 

Khrushchev stressing the nee~ for time to resolve "the present 

criais peacefully."451 
1 

In a series of public letters exchanged between President! 

Kennedy and Chairman Khrushchev on October 27 and 28, 1962, it 

was agreed that the Soviet Union would end the construction of 

Soviet military bases in Cuba, dismantle and return to the Soviet 

Union under United Nations verification the offensive weapons in 

Cuba, and halt the further introduction of weapons there. In 

return, the United States promised to lift the Cuban quarantine 

and to give assurances against an invasion of Cuba. 452 It was 

also agreed that United Nations verifications be employed in 

carrying out these steps. 453 

On November 2, 1962, President Kennedy made an interim 

report to the people stating that aerial photographe and other 

evidence indicated that the Soviet missiles were being dismantled 

and that the fixed installations at the missile sites were being 

destroyed. 454 

By November 13, 1962, naval units from Argentins, the 

450. Id. at 741-742. 
451. Id. at 740. 
452. Id. at ?41-746. For a critizism of the commitment 

not to invade Cuba, see Skousen, Has Cuba Been Abandoned To 
Communism? (1962). 

453. 47 Dep't State Bull. 742, 743, ?45, ?46. 
454. N.Y. Times, Nov. 3, 1962, p. 7, cols. 3, 4. 
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Dominican Republic, and Venezuela, had joined the United States 

units to comprise the Inter-American Combined Quarantine Force 

(COMBQUARFOR). 455 In fact, eleven American States had contrib-

uted either vessels, troops, air crews or tacilities to the op­

eration of the quarantine. 456 

On November 20, 1962, the President reported at his news 

i conference that Chairman Khrushchev had informed him that the 

1 Soviet IL-28 jet bombers in Cuba would be withdrawn within thirt 

days. Since this !act considerably reduced the danger which had 

faced the Western Hemisphere, President Kennedy stated that he 

had instructed the Secretary of Defense to lift the naval quar­

antine.457 

Thus, the "quarantine" had been in effect from October 

24 to November 20, 1962,458 with the exception of October 30 and 

31.459 

B. Legal Basis For Cuban Quarantine 

This study is primarily concerned with the legality of 

the aerial surveillance of Cuba by_the United States. As a nec­

essary predicate thereto and based upon the facts leading up to 

455. Dep't of Defense News Releases No. 1812-62, Nov. 7, 
1962, No. 1831-62, Nov. 9, 1962, No. 1843-62, Nov. 13, 1962. 

456. Cuban Crisis 40. 
457. N.Y. Times, Nov. 21, 1962, p. 10, col. 1. 
458. The Interdiction Proclamation was terminated by 

Presidential Proclamation No. 3507, dated Nov. 21, 1962, 27 Fed. 
Reg. 11525 (1962). 

459. The quarantine was lifted during these two days 
when Acting Secretary-General U Thant was in Havana. N.Y. Times, 
Oct. 30, 1962, p. 1, col. 4. Aerial surveillance over Cuba was 
suspended during the same time. N.Y. Times, Oct. 31, 1962, p. 1,1 
col. 5. 
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the Cuban criais, we now proceed to examine and analyze the legali 

basis for the Cuban quarantine. A simple answer that the action 1 

was or was not lawful under existing principles of international 

law cannot, of course, satisfy the divergent legal thinking pres 

ently prevailing. 

1. Nature of Issue 

At the threshold of examining the legal basis of the 

United States quarantine action against Cuba, we are faced with 

the question of whether the quarantine presents a legal or a 

political issue. Dean Acheson, former Secretar,y of State, ex­

pressed the view that the Cuban quarantine presented a grave 

policy question rather than a legal one. In this regard, he ~· 

In my estimation, however, the quarantine is not a legal 
issue or an issue of international law as these terms shoul 
be understood. Much of v1hat is called international law is 
a body of ethical distillation, and one must take care not 
to confuse this distillation with law. We should not ra- l 
tionalize general legal policy restricting sovereignty from 

1 international documents composed for specifie purposes. 

Further, the law through its long history has been re­
spectful of power, especi~lly that power which is close to 
the sanction of law •••• 460 

I must conclude that the propriety of the Cuban quarantUe 
is not a legal issue. The power, position and prestige of 
the United States had been challenged by another state; and 
law simply does not deal with such questions of ultimate 
power -- power that comes close to the sources of sover­
eignty. I cannot believe that there are principles of law 
that say we must accept destruction of our way of life. 
One would be surprised if practical men, trained in legal 
history and thought, had devised and brought to a state of 
general acceptance a principle condemnatory of an action so 
essential to the continuation of pre-eminent power as that 

460. That international law is primarily a law of power,! 
see Schwarzenberger, Power Politics: A Stud of International 1 

Society 202-207 (2d rev. ed. 1951 • at law is an instrument o~ 
the strong and the relationship between strength and law in 1 

international politics, see Van Dyke, International Politics 300~ 
305 (1957). 
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taken by the United States last October. Such a principle 
would be as harmful to the develonment of restraining pro- , 
cedures as it would be futile. No law can destroy the state! 
creating the law. The survival of states is not a matter o~ 
law.461 

While the views of Mr. Acheson are not subject to unanim­

ity of agreement amoung legal scholars, it cannot be denied that 

one of the most fundamental rights of States recognized by inter-~ 
national law is the right of self-defense or self-preservation~62' 

Hall expressed his views in these premises by saying: 

In the last resort almost the whole of the duties of states 
are subordinated to the right of self-preservation.463 

Brierly, on the other hand, suggests a more restrictive doctrine 

of self-preservation by saying: 

Self-defence is a principle which applies to states no 
less than to individuals; and the legal content of theprin­
ciple is clear, though its application in a specifie case 
may be a matter of difficulty. In the nineteenth century, 
however, there was a tendency, by widening the principle to 
cover 'self-preservation,' to give it a scope which is quite 
inadmissible •••• Th~ truth is that self-preservation in the 
~ of ~ state as an individual is not ~ legal right but gn 
instinct; and even if it may often happen that the instinct 
prevails over the legal duty not to do violence to others, 

461. Acheson, Remarks, Froc. A.S.I.L. 13, 14 (1963). 
See also Spofford, Remarks, id. at ·169-170. While the Legal 
Adviser to the Department of State stated that "we are armed 
necessarily with something more substantial than a lawyer's 
brief," he did admit that "it is not irrelevant which side the 
law is on." Chayes, Law and the Q.uarantine of Cuba, 41 Foreign 
Affaira 550 (1963). 

462. I Oppenheim, International Law 297-299 (8th ed. 
Lauterpacht 1955). See also Van Dyke, ~· cit. supra note 460, 
at 29-39t Starke, An Introduction To International Law 90 (5th 
ed. 1963;. Self-defense presupposes an armed attack; self­
preservation has no such limitation. Jennings, The Caroline and 
McLeod Cases, 32 Am. J. Int'l L. 82, 91-92 (1938 • 

463. Hall, International Law 322 (8th ed. 1924). See 
also Martial, State Oontroi of the Air Space over the Territorialj 
Sea and the Contiguous Zone, 30 Can. Bar Rev. 245-263 (1952). 1 



1 

- 177 -

international law ought not to admit that it is lawful that 
it should do so.464 (Underscoring supplied) 

1 At times the distinction between a legal and political 

issue becomes a very sophisticated question465 causing great com­

plexity.466 Notwithstanding and based upon the view that all 

measures of self-help must eventually be tested in the legal cru­

cible of international law if public order is to be maintained, 

the Cuban quarantine will be considered as a legal question467 i~ 

the sense that such action must be grounded upon a legal basis i 

order to be justified. 468 

2. Legal Considerations 

Before analyzing the various legal principles upon which 

the Cuban quarantine may be justified, we should enumerate the 

relevant principles of customary international law and the par­

allal provisions of international conventions germane to our con-

1 sideration. 

464. Brierly 404-405. 
necessity are to be eschewed as 
McMahon, Legal Aspects of Outer 
380 (1964). 

Concepts of self-preservation and 
being "destructive of the law." 
Space, 38 Brit. Yb. Int'l L. 339, 

465. As an example, see Conditions of Admission of a 
State to Membership in the United Nations, I.C.J. Reports 57 
(1948). 

466. The dividing line between a justiciable and a polit 
ical dispute seems to depend upon the attitudes of the States co 
cerned. Van Dyke, 22• cit. supra note 460, at 2?8-2?9. See also 
Schwarzenberger, ~· cit. supra note 460, at 460-465. 

46?. As to the role of the lawyer and the law in the 
Cuban criais, see Cuban Criais 55-57. 

468. The Honorable Abram Chayes, Legal Adviser to the 
State Department, speaking about the continuous and complex inte 
play between law and action, said international lav;yers "must 
avoid the temptation to deal with very difficult political and 
moral issues as though they could be resolved by rather simple 
and very general legal imperatives." Proc. A.S.I.L. 12 (1963). 
See remarks of Professer Henkin, id. at 167, and of Mr. Spofford, 
id.~l~. -
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The fundamental principles of customary international la~ 
i 

which come into play in the premises are: i 

i 
1. Respect for territorial sovereignty between independ-

ant States. 

2. The freedom of the high seas in time of peace from 

the exclusive sovereignty of individual States, as now reflected 

'in the Geneva Convention on the High Seas of 1958. 

3. The inherent right of a State to self-defense. 

4. The inherent right of a State to self-preservation. 

The foregoing principles of customary international law 

must be balanced ir. the light of the following provisions of 

international conventions: 

1. United Nations Charter, particularly Articles 2(3), 

2(4), 51, 52 and 53. 

2. Rio Treaty of 1947, particularly Articles 6, 8, 17 

and 18. 

Each of these principles will be considered ad seriatim. 

~ Territorial Integrity.7-The maritime quarantine, di­

rected at the interdiction of all offensive military equipment 

1 under shipment to Cuba, was confined to the high seas. There was 

no invasion or occupation of Cuba's territory by armed force; nor 

did the quarantine in any other way violate the territorial sov­

ereignty of Cuba. 469 

469. One writer suggests as a "common sense interpreta­
tion" that "use or threat of military force against a state's 
vessels on the high seas to induce its government to change its 
policy or to abandon its rights, violates the state's political 
independance." Wright, The Cuban Quarantine, 57 Am. J. Int'l L. 
546, 556-557 (1963). Cf. Views of McDougal, Proc. A.S.I.L. 163 
(1963). 
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b. Freedom of the High Seas.--It has been asserted that 

the Cu ban quarantine depri ved the . .loviet Union of i ts right to 

navigate the high seas intime of peace. 47° Such claim ignores 
1 
1 

the realities of the qualified legal regime of the high seas. we: 

!have seen that under customary principles of international law, 

the so-called "freedom of the seas" is not an absolute one; but 

,rather that "freedom of the seas" yields to reasonable claims of 

States based upon the protection of an economie or security in­

terest. 

Article 2 of the 1958 Geneva Convention on the High Seas 

provides that: 

Freedom of the high seas is exercised under the prov~1ons 
laid down by these articles and QI ether rules of inter­
national law. (Underscoring supplied) 

It is further provided therein that the freedom of the high seas 

expressed in the Article 

and ethers which ~ recognized QI the general principles 
of international law, shall be exercised by all states 
with reasonable regard to the interests of ether states 
in their exercise of the freedom of the high seas. 
(Underscoring supplies) 

It is submitted that nothing in this. Convention proscribes agpinst 

a reasonable interference of the free use of the high seas by any 

State where the restriction is necessary as a security or self­

protective measure recognized by customary international law. 

~ Pacifie Blockade.--Because naval vessels were used 

for purposes of interdiction, the press and news commentators 

were quick to analogize the Cuban quarantine to a "blockade." 
1 

Such characterization was improper, for in classical internatioœ.J.J 
1 
1 

1----------------------------------------------------------------------l 
1 470. Wright, The Cuban Crisis, Pro. A.S.I.L. 9 (1963). 
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471 1 law "blockade" requires a state of belligerency or war. The 1 

1 

i 
United States made no assertion of a state of war or belligerencii 

and did not seek to justify the quarantine as a blockade. 472 
j 

Although the quarantine comes closest in analogy to a 

"pacifie blockade, 11 the United States did not justify the Cuban 

quarantine on the elassical doctrine of "pacifie bloekade."473 

The United States has consistently opposed the application of 

pacifie bloekades to its vessels and denied the legitimacy of 

sueh actions. 474 Notwithstanding, the weight of authority seems 

to favor the view that a pacifie blockade may not be enforced 

against the vessels of third nations. 475 

~ Self-Defense and Self-Preservation.--Traditional in­

ternational law has over the years reeognized the inherent rights 

of self-defense and self-preservation as the most basic rights of 

an independent State in the eommunit;y of nations. 476 "Self-

defense " main tains one scholar, 11 was changed from a poli ti cal 

excuse to a legal doctrine. ,.477 in the case of the Caroline. In 

471. See note 93 supra. 
472. See Situation in Cuba 35, 57-58, 60-61. 
473. Meeker, Defensive Quarantine And The Law 57 Am. J. 

Int'l L. 515-524 (1963). 
474. VII Hackworth, Ditest of International Law 125 0.943); 

Briggs, The Law Of Nations 959 2d ed. 1952). 
475. It has been suggested that the legality of the 

"pacifie blockade" is questionable under the U. N. Charter. See 
Wright, QQ• cit. supra note 469, at 554. 

476. Starke, QQ• cit. supra note 462, at 90, 404-405. 
The doctrine of necessity as a basis for self-preservation has 
been traced back to the time of Maehiavelli. See Murehison, The 
Contiguous Air Space Zone in International Law 60 (1956). For a 
comprehensive study of State practice in self-defense along his­
torical lines, see Brownlie 183-268. 

477. Jennings, QQ• cit. supra note 464, at 82-99. Bee 
text at note 103 supra. 
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that instance, Secretary of State Daniel Webster entL~ciated the 

standards governing legitimate recourse to self-defense as re­

quiring "a necessity of self-defence, instant, overwhelming, 

leaving no choice of means, and no moment of deliberation," and 

further, the action taken must involve "nothing unreasonable or 

excessive, since the act, justified by the necessity of self-

il defence, must be limi ted by that necessi ty, and kept clearly 

l!within it. "478 While self-defense has achieved the dignity of a 

~~"legal right," some scholars maintain that the less restrictive 

1

1 

doctrine of "self-preservation" is not a legal right. 479 

Be that as it may, the fact remains that self-Jreservation 

has been the principal justification for the erosion of the "free 

dom of the seas" and remains a vital part of the jurisprudence of 

international law as witnessed by the unilateral practices of 

States. 48° Chief Justice Marshall recognized this fact of life 

in 1804 when he said: 

The authority of a nation within its own territory is 
absolute and exclusive. *** But its power to secure itself 
from injury may certainly be exercised beyond the limits 
of its territory.481 . 

Mr. Elihu Root in discussing ·"the right of self-protect:ion1 

as 11 a right recognized by international law," said in 1914: 

478. Briggs, .212• cit. supra note 474, at 985. Webster'si 
formula is "exceptionally elastic and necessarily permits antici­
patory self-defence." Brownlie 265-266. 

479. See text at notes 463 and 464. "Self-preservation" 
is a generic term which includes "self-defense" as an instance of 
"self-preservation." In State practice and legal doctrine, the 
right of self-preservation is genera11y regarded as identical 
with that of self-defense. Brownlie 186, 189-191. 

480. See McDougal and Feliciano 209-216. 
481. Church v. Hubbart, 6 U.S. (2 Cranch) 187 (1804). 
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1 The right is a necessary corollary of independant sover-
11 eignty. It is well understood that the exercise of the 
:1 right of self-protection may and frequently does extend 
i'l. in i ts effect beyond the limi ts of the territorial juris-
1. diction of the State exercising i t .• 4-82 
Il 
1! Further, he explained: 

The principle which underlies the 
right of every sovereign State to 
venting a condition of affaira in 
late to protect itselt.483 

Monroe doctrine is the 
protect itself by pre­
which it will be too 

Although the United States did not rely on either of the 

traditional concepts of self-preservation or self-defense,484 it 

is submitted that the Cuban quarantine was necessary defensive 

action (individually and collectively) to counter the sudden, se­

cretive introduction of nuclear weapons in Latin America -- an 

area formerly free of the direct threat of nuclear war. 485 The 

tests of necessity and proportionality486 were clearly met. 487 

The big dispute among scholars 

the United Nations Charter has 

international law. 

is centered on the effect, if any,
1 

upon these principles of customaryl 

4-82. Root, The Real Monroe Doctrine, 8 Am. J. Int'l L. 
4-27, 4-32 (1914-). 

4-83. Idem. 
4-84-. Chayes, The Legal Case for u.s. Action on Cuba, 47 

Dep't State Bull. 763-765 (1962); Chayes, QQ• cit. supra note 
4-61, at 550-557. 

485. For a penetrating analysis of this problem, see 
Partan, The Cuban Quarantine: Sorne Implications For Self-Defense, 
Duke L. J. 696, 709-715 (1963). 

4-86. For a multifactoral analysis of the requirements of 
self-defense, see McDougal and Feliciano 217-232. 

487. See Christol and Davis, Maritime Quarantine: The 
Naval Interdiction Of Offensive Weapons And Associated Materj.al 
to Cuba, 1962, 57 Am. J. Int'l L. 525, 54-0 (1963); Mallison, 
Limited Naval Blockade or Quarantine-Interdiction: National and 
Collective Defense Claims Valid Under International Law, 31 Geo. 

1Wash. L. R. 335, 355-360 (1962). 
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e. National Self-Defense under the u. N. Charter.--Under 

the u. N. Charter member States undertake to settle their inter- 1 

i 

1 national disputes by peaceful means (Article 2(3)) and to refrain! 
! 1 

from the use or threat of force in international relations ag~st 1 

another State (Article 2(4)), except for "the inherent right of 

individual or collective self-defense if an armed attack occurs" 

(Article 51), under authority of the United Nations (Articles 24,, 

39, 53), or on invitation of the State where the force is being 

used (Article 2(1)). The controversial question that has sharply 

divided legal scholars is whether Article 51 has restricted the 

traditional inherent right of national self-defense. 488 

Some writers argue that the combined effect of Article 

2(4) and Article 51 is to restrict the right of self-defense to 

cases falling precisely within the wording of Articles 51 "if an 

armed attack occurs."489 They maintain that today Article 51 is 

the exclusive source of the authority to resort to self-defense. 

In other words, self-defense is outlawed by international law 

save when permitted by the u. N. Charter. Accordingly, it has 

been stated that the missiles in Cuba and the Soviet shipment of 

missiles to Cuba did not constitute "an armed attack" on the 

United States, and that therefore the Cuban quarantine was a uni­

lateral, forcible action repugnant to the obligations of the 

488. For a comprehensive study of United Nations prac­
tice in these premises, see Higgins, The Legal Limita to the Use 
of Force by Sovereign States: United Nations Practice, 3? Brit. 
Yb. Int'l L. 269-319 (1964). 

489. The equally authoritative French text of Article 51 
uses the lesa restrictive words "armed aggression" rather than 

1 11 armed attack. 11 See Ma11ison, Remarks, Froc. A.S.I.L. 1?0 (1963); 
Higgins, id. at 299. 
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United States under the u. N. Charter.490 

The opposite view is that the words in Article 51 "nothing; 
1 

in the present Chapter shall impair the inherent right of indi- 1 

vi dual or collective self-defense" evince a clear intent not to 1 

1 

. 1 

impair the natural rights of States to use force in self-defense;t-91: 

In other words, this school maintains that Article 51 is declar- 1 

1 

atory and not restrictive of the traditional right of self-de~e~ 

This broader view derives uncontestable support from the travaux 

preparatoires of the Charter. Committee I at San Francisco,Which 

dealt with Article 2(4), said that: 

the use of arma in legitimate self-defense remains 
admitted and unimpaired.492 

The record then shows that Article 51 was introduced into the 

Charter primarily for the purpose of harmonizing regional organ­

izations for defense with the powers and responsibilities given 

to the Security Council for maintaining peace. 493 Thus it would 

be a dubious conclusion to say that the members of the OAS have 

accepted an interpretation of the right of self-defense under thel 

490. Henkin, QQ• cit. supra note 468, at 151; Wright, 1 

QQ• cit. supra note 469, at 562; Wright, .Q:Q• cit. supra note 470, 
at 10; Sohn, Remarks, Proc. A .. S.I.L. 171 (1963')':" For a juridico-1 

political analysis of the Cuban criais contending that the nœlear 
age has rendered obsolete the use of military sanctions in all 
those instances where vital interests of nuclear powers are in­
volved, see Schick, Cuba and the Rule of Law, Int'l Affaira 
(Moscow) 57-63 (Sep. 1963). 

491. For a profound and comprehensive review of this 
problem, see McDougal and Feliciano 232-241. 

492. 6 United Nations Conference on International Organ­
izations (U.N.C.I.O.) 334. Cf. Wright, ~· cit. supra note 470, 
at 17; Henkin, ~· ~· supra note 468, at 165-166. 

493. Brierl~ 41?-420. Official testimony during the 
Senate Foreign Relations Committee Hearings in 1949 on the re­
lationship between NATO and Article 51 was to the effect that 
Article 51 did not create a right but recognized the right. See 
Mal1ison, .Ql2• cit. supra note Lt-89, at 1?1. 
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Rio Treaty which restricts their individual right to protection 

solely against an armed attack. 494 Based upon this broader in­

terpretation of Article 51, the Cu ban quarantine was not vi.olative 

of Article 51. 495 It should be noted that neither the United 

States nor the OAS resolution rested its case on self-defense 

under Article 51. 496 j' 
Another school of thought urges that Article 51497 be in 1 

! terpreted to permit "anticipatory self-defense" -- the right to 

This view is based 
-

act in self-defense in anticipation of attack. 

on the undeniable fact that in this era of nuclear weapons and 
1 

the ever-present possibility of sudden devastation, nations cannotl 

wait for a direct armed attack498 to actually occur. 499 It is 

494. Thomas and Thomas 250-254. 
495. McDougal, The Soviet-Cuban Quarantine and Self- j 

Defense, 57 Am. J. Int 1 l L. 597-604 (1963); Oliver, International, 
Law and the Quarantine of Cuba: A Hopeful Prescription for Legal [ 
Writing, g. at 373-377; MacChesney, Sorne Commenta on the 11 Quar- : 
antine" of Cuba, id. at 592-59?; McDougal, Froc. A.S.I.L. 15, 164; 
(1963); Maktos, g. at 16,; Laylin, g. at 16; Fenwick, id. at 1~ 
Mallison, id. at 1?0; Williams, id. at 1?2; MacChesney, ibid. 1 

496. The State Department Legal Adviser said on Nov. 3, j 

1962: "The quarantine action was designed to deal with an imminent 
threat to our security. But the President in his speech did not 
invoke Article 51 or the right of self-defense." Chayes, QQ• cit. 
supra note 484, at ?64; Cuban Criais 46. 

At his press conference of Nov. 20, 1962, the Pres-~· 
ident, in reply to a question relating to unilateral action by 
the United States, said in part: "But we, of course, keep to our-j 
selves and hold to ourselves, under the United States Constitution 
and under the laws of international law, the right to defend our r 
security." N.Y. Times, Nov. 21, 1962. 

497. The concept of self-defense in Article 51 is still 
far from juridical precision. See Kunz, Individua1 and Collee-_ 
tive Self-Defense in Article 51 of the Charter of the United Na­
tions, 41 Am. J. Int'l L. 8?2-879 (194?). 

498. Article 51 speaks of "armed attack," which is a 
strategie, not a legal, term. Kunz, id. at 87?-8?8. It covers al 
cases of attack, direct and indirect. It does not restrict the 
right of self-preservation or anticipatory self-defense as recog­
nized in the Caroline Case and evinced by United Nations practice 
Higgins, Qn• cit. sunra note 489, at 299, 302-303. 
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submitted that "anticipatory self-defense" appears to be a new i 

label on the traditional doctrine of "self-preservation, u500 whi.ch. 

like "self-defense" has not been restricted by the U. N. Charte?.r 
1 This view was expressed by Secretar,y of State Rusk's statement i 

be fore the Benate Commi ttees on Foreign Aff airs and Armed Services 

on September 1?, 1962, when he said: 

No great nation can ever abandon its elementary right 
of unilateral açtion if that becomes necessary for its 
own security.502 

~ Collective Self-Defense under the Rio Treaty.--The U. 1 

N. Charter prescribes the use of "regional arrangements or agen­

cies" for the maintenance of international peace and security 

11 provided their activities are consistent with the Purposes and 

Principles of the United Nations" (Article 52(1)). It further 

provides that "no enforcement action shall be taken under re@.onal 

arrangements or by regional agencies without the authorization 

of the Security Council" (Article 53(1)). 

The Rio Treaty of 194? constitutes the Inter-American 

regional system under which twenty~one American countries, includ­

ing Cuba, have united for collectivè security.503 It provides 

499. ~~=-~~== 48; Henkin, Force, Intervention, 
International Law, Froc. A.S.I.L. 
Oppler, Remarks, id. at 1?1; Nanda, 

See Brownlie 225-228. 
501. The vast majority of scho1ars insist upon this viewJ, 

See Higgins, QQ• cit. sunra note 488, at 299 note 2, 302. Contra•

1

' 
Bee Brown1ie 232-24?, 265-26?. 

502. Situation in Cuba 33. 
1 

503. For examples of collective self-defense treaties 
prior to World War II, see Brownlie 200-201, 219. 
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for collective action not only in case of armed attack (Article 3) 

but also "if the inviolabili ty or the integri ty of the terri tory ! 
1 

or the sovereignty or political independence shall be affected bi, 
1 

lan aggression which is not an armed attack or by an extra-contin-i 

1
J entai or intra-continental conflict, .Q.E :Qz any other fact .Q.E 

li situation ~ might endanger the peace of America" (Article 6) 

(Underscoring supplied). In auch cases of collective self­

defense,504 a special body, the Organ of Consultation, consistin~ 

of the Foreign Ministers of the member States or their represen-
1 

tati ves, is to "me et immediately in order to agree on the me asurel 

••• which should be taken for the common defense and for themain-/ 

tenance of peace and security of the Continent" (Article 6). Thel 
1 

Organ of Consultation acta only by a two-thirds vote (Article 17~ 

which is binding on all parties including those not concurring 

except that no State is required to use armed force without its 
1 

consent (Article 20). The "use of armed force" is specifically 1 

authorized (Article 8). 505 
1 

On October 23, 1962, the Organ of Consultation, in propel 

session and after considering the év~dence of the secret intro-

duction of Soviet strategie nuclear missiles into Cuba, conclude~ 

that a situation existed whieh endangered the peaee of Ameriea50~ 
504. That "collective self-defense" lies between "indi-j 

vidual self-defense" and "police action" in a spectrum of degree 
of community involvement and participation in the forcible r~es 
of breaches of world public order, see McDougal and Feliciano 24~ 
-253. The term "collective self-defense 11 is not a happy one. 
Kunz, 2R• ~· supra note 497, at 875· 

505. For a more detailed explanation of the function of 
collective self-defense under the Rio Treaty, see Thomas and 
Thomas 254-260, 264-274. 

506. There is nothing in the U. N. Charter that takes 
away the right of individual members to make their own a~preci­

' at ions of a threat to the peace, breach of peace or act •:~· .~ -:;­
: gression. 
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and pursuant to Article 6 recommended that member states 
i 

take all measures, individually and collectively, including j 
the use of armed force, which they may deem necessary to ~ 
ensure that the Government of Cuba cannot continue to receive 
from the Sino-Soviet powers military material and related i 
supplies •••• 507 1 

The Cuban quarantine was imposed by the United States to carry 1 

1 

out such recommendation.5°8 This in essence is the ground upon 1 

. which the United States has rested its justification under inter-! 

ji national law for the Cuban quarantine. 5°9 
i 

The legality of the Cuban quarantine under the Rio Treaty 

must, however, be further tested against the U. N. Charter. We 

have already seen that regional arrangements for the maintenance 

of international peace and security are in consonance with the 

u. N. Charter and are specifically permitted by Article 52(1). 

Incidentally, provisions for regional arrangements were written 

into the Charter at San Francisco at the instance of the Latin 

American countries and with the inter-American system in mind.5lO 

507. See text at notes 429, 430 and 436 supra. 
508. The argument that the OAS resolution could justify 

the quarantine against Cuba but not vis-a-vis Russia is tenuous. 
Wright, The Cuban Criais, Froc. A.S.I.L. 10, 17 (1963). That 
measures taken under Article 6 of the Rio Treaty may rightfully 
be taken against nonsignatories under Article 52 of the U. N. 
Charter, see Thomas and Thomas 264-268, 274-276. Compare also 
Chayes, Remarks, Proc. A.S.I.L. 10 (1963); Meeker, Defensive 
Quarantine And The Law, 57 Am. J. Int'l L. 515, 518 (1963); 
Fenwick, The uarantine A ainst Cuba: Le al or Ille al, 57 Am. J. 
Int'l L. 588, 591 1963 • 

509. Chayes, Q2• ~· supra notes 461 and 484. See also 
Meeker, id.; Mallison, Q2• cit. supra note 487; Law And Politics 
In Space 128 (Cohen ed. 1964)7 

One scholar finds the quarantine justified on 
grounds of self-defense but not by the OASresolution. Seligman, 
The Le alit of u.s. uarantine Action Onder the United Nations 
harter, 49 A •• A.J. 14 19 3 • 

510. Meeker, Q2• cit. supra note 508, at 518. 
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•The wisdom of a separate and collateral regional system for the 
1lmaintenance of international peace and security has been borne 

out by the subsequent abysmal failure of the Security Council 

fulfil its original concept as an effective organ for keeping 

1
! ternational peace. 511 

to • 
1 in-
1 

In compliance w:i th the requirements of Article 54- that 

1 

' 1 

the Security Council shall at all times be kept fully informed of! 
1 

activities undertaken or in contemplation under regional arrange-; 
' 
1 

ments, the Security Co~~cil was advised of the contemplated Cubanl 
1 

quarantine. Further, Article 53(1) states: 

But no enforcement action512 shall be taken under regional 
arrangements or by regional agencies without the author­
ization513 of the Security Council. 

The Security Council, which met before the Organ of Consultation 

adopted its resolution of October 23 and before the proclamation 

of defensive quarantine was issued or carried into effect, did 

not see fit to take any action in derogation of the quarantine. 

Rather, it encouraged the parties to pursue the course of negoti­

ation between the United States and the Soviet Union.5l4- The 

Soviet Union resolution of disapproval of the United States quar-: 
! 

511. Brier1y 114-118; Meeker, QR• cit. supra note 508, i 
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antine action was never brought to a vote.5l5 What clearer evi­

dence of United Nations approval is required.516 

~ A New Option of Self-Defense in International Law 

The Cuban crisis presented an unprecedented situation. 

The rapid and covert effort of the Soviet Union to install a ma­

jor offensive missile threat, capable of mass nuclear destruction 

within the Western Hemisphere, presented a challenge to the se­

curity of not only the United States and other American States, 

but also to the peace and security of the entire world. The 

1 Soviet offensive military threat to peaee was countered with a 

skillful limited defensive multilateral coercive action which 

aehieved within short order the removal of the offensive military 

hardware from Cuba, the restoration of the status guo of the 

world power structure, and the maintenance of international peace 

and security -- all without any resultant hostilities. 

1. Traditional Concepts Inadequate 

From the painful experience of this international politi­

cal conflict emerged what may very·w~ll become a new vital legal 

option-- the "Quarantine-Interdiction."5l7 Although the tradi-

515. A Soviet draft resolution introduced in the Secur­
ity Council, but not voted on, would have recognized "the right 
of every State to strengthen its defenses, 11 and would have con­
demned the quarantine as "aimed at violating the United Nations 
Charter and at increasing the threat of war." U.N. Doc. No. 
S/5187 (1962). 

516. International law governing the use of force by 
States will be derived not so much from treaties and decisionsbut 
more so from cautiously worded recommendations, views expressed 
over a period of time by a majority of States, action taken, and 
even the refusal to act. Higgins, .QJ2.• cit. suura note 4-88, at 319.

1 

517. Although the term "quarantine 11 has a long history ir.! 
maritime la\v connoting a forceful and unfriendly dis play of power ' 
it has been universally regarded as a peaceful act of self­
preservation. Re, The -uarantine Of Cuba In International Law, 
6 JAG Bull. 3, 5 \Jan.- eb. o • 
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!: tional concept of bellir.;erent blockade would apply to all ships, 

i!it is too drastic a remedy as it treats the blockade as an act o~~~ 
r 
lwar.518 The traditional concept of pacifie blockade is too rigi~ 

li in that it limita legally permissible eoereion by the bloekading 1 

i!State to the blockaded State and its ships and no others.519 This' 
'1 1 

lapparent legal bifurcation, which does not permit of any middle 1 

! ground, leaves the decision-maker who is faced with an unlawful J 

il initial coercion wi th the unrealistic and inconsistant al te rna- i ,, 
'1 

iltives of comprehensive blockade involving war on the one hand or 
1 

j"doing nothing11 on the other hand. 520 The quarantine-interdictwti 
1 

1 representa a more usable conception of the pacifie blockade521 

which takes into account the contemporary realities of "cold war 11 

and permits a high degree of flexibility in its employment in a 

manner ranging from slight to intense degrees of coercion. In 
1 particular, the quarantine-interdiction involves the use of new 

limited coercive means against the vessels of a third State to 

meet present-day needs. Thus, it comprises a novel combination 

of individual traditional elements having precedent in customary 

international law and was carefully tailored to fit into the 

existing international legal fabric. As a newer form of reprisal, 

518. 
519. 
520. 

in Cuba 135. 

See note 93 supra. 
See text at note 93 supra. 
See testimony of Secretary of State Rusk, Situation 

521. In 1958 the Deputy Judge Advocate General of the U. 
s. Navy, in recom.mending that the United States "as the atout 
champion of peace and freedom" should develop strategie doctrine 
in advance so that responding counter action will be based on 
plans and not the panic that follows surprise. proposed that 11 an 
intelligent and bold use of blockade as a m~asure short of war, 
and in limited belligerant action, should be included in our , 
plans ••• " Powers, Blockade: For Winning Without Killing, 84. u.s.: 
Naval Inst. Froc. 61, 66 (No. 8, Aug. 1958). 1 
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1 

j it has taken its place between the classic forms of belligerent 

J and pacifie blockade. 

1 : 2. Reasonableness in Formulation and Application r-, 
l We have seen that every instance of a State's extension 
i' ii o.f limi ted jurisdiction over the high se as is tested by the basij 

lrequirement of reasonableness. The Cuban quarantine-interdictio~ 
1 1 
j was a limited and selective blockade of clearly defined "prohibi-~ 

.! ted materiel" of offensive weapons to Cuba. It did not prohibit) 
li 

J! the shipment of food, and did not require the prior permission o : 

the United States for the conduct of trade in non-prohibited ma­

teriel with Cuba. The prohibited materiel, limited to specified 

:weapon systems and related equipment, were directly related toJ' 
1 

jthe primary objective of removing the threat of offensive mili 

!power in Cuba and thus preserve the peace of the world and the 

jsecurity of the United States and of all the American Ièpublics~ 2 

i 
1 In lieu of wartime capture of vessels violating the naval 

quarantine, the procedure prescribed by the proclamation was 

1
milder. Any vessel carrying prohibited materiel to Cuba was to 

1 
i 
1 "be directed to proceed to another destination of i ts own choice ,' 

and only upon refusal to obey that general directive was it to be 

sent to a United States port. The proclamation stated that force 

was to be used as a sanction to enforce the quarantine only as a 

1 last resort after measures short of force have been found unmrodl 

jing. When resorted to, only minimum forces was to be used.523 

1-------------------------------------------------------------------! 
1 522. 
!:23, 1962; 27 
'i (1962). 
1 523. 

1 

.1 

Presidential Proclamation No. 3504, dated October 
Fed. Reg. 1041 (1962); 47 Dep't State Bull. 717 

Idem. 
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Such an ultimate sanction of minimum necessary force was esserljal! 

to juristic reality.524 

The Proclamation empowered the Secretary of Defense to 
i . designa te "prohibi ted and restricted zones" and "pre scribe routes"i 
1 

l 

located "within a reasonable distance from Cuba." Such a zone, 1 

1 termed "interception area" included the sea areas and appurtenantl 

air space within the radius of 500 nautical miles from the focal 1 

points of Havana and Cape Maisi (located at the eastern tip of 

1Cuba).525 This "interception area" covered a relatively small 

j
1

area when compared with that invoked in the Declaration of Panama 

:lin 1939. We have examined many unilateral claims to self-defense 
li 

1 

l' ranging from economie self-defense (customs, anti-smuggling, fish-

1 eries, continental shelf) to varying degrees of national securityj 
1 1 li claims recognized in international law. In the latter category, 

jlthe famous Caroline case, the Virginius case, ADIZ, CADIZ, and 
1 

lthe hydrogen bomb tests, were all examples of reasonable antici-

lpatory self-defense recognized in customary international law. 

Admittedly, all of these examples are of a far more extremenature 

than the quarantine-interdiction. 

Sea routes through the interception area were "advised11 

rather than "prescribed" in Special Warning to Marinera No. 30.526 

To avoid unnecessary inconvenience to sea commerce, a clearance 

procedure facilitating the transit of vessels through the inter-

524. Mallison, ~· cit. supra note 487, at 388, note200. 

Il 
525. Geographical description of such zone is contained 

in Dep't of State Press Release No. 645, Oct. 27, 1962. For an 
!! unofficial chart of the interception are a around Cuba, see 
pMallison, .Q12.• cit. supra no-œ48?, at 398. 
!1 526. Christol and Davis, .2.12· ci t,.. SUJ.?ra note 48?, at 
:!544-545; Mallison, on. cit. sup::."a note 4-87, av 389. 
~t ~- -

i 
!1 ,. 

1 

' i 
' 
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ception area was put in~o effect by the United States.527 
1 

On October 25~ 1962, whithin twenty-four hours after the \ 

quarantine was in effect, a United States warship of the quaran- 1 

tine force intercepted the first Soviet ship, an oil tanker. 
1 

The! 
1 

:united States officers being satisfied that the tanker carried no! 
1 

, prohibited materiel, the tanker was permitted to proceed to Cuba 

• without visit and search.528 On the same day, twelve of the 
i 
!: twenty-fi ve Soviet, or Soviet-chartered, vessels which had be en 

observed en route to Cuba reversed course.529 On October 26, a 

Lebanese freighter en route to Cuba under Soviet charter was in­

: tercepted, visited, and searched by two United States destroyers. 1 

, The freighter was allowed to proceed to Cuba as the cargo appeared 1 

,, 
l' 

l1to contain no prohibited materiel.530 
i 

li Submarine surfacing and identification procedures, being 

J!predicated on sound signals, were harmless.53l It is reported 
Il il that the several Soviet submarines opera ting in the region of the 
l' 
:IGuantanamo Naval base during the peak of the Cuban crisis "all 
Il 
i;were forced to surface" by United States vessels and aircraft. 532 

lj !1 The Cuban quarantine-interdiction, which was in effect 
1! 
ilonly from October 24 to November 20, 1962 (except for October 30 p ,, 
j! and 31), representa the minimum amount of force necessary to pre-

!! vent the accomplishment of the Soviet nuclear threat and thus 
1 j-----------------------------------------------------1 
f 527. Christol and Davis, ~· cit. supra note 487, at 
1
544-545; Mallison, Q2• cit. supra note 487, at 389-390. 

j 528. N.Y. Times Chronology, Nov. 3, 1962, p. 7, col. 4. 
1 529. Idem. 
1 530. N.Y. Times Chronology, Nov. 3, 1962, p. 7, col. 5. 

531. Special Warning No. 32. See Christol and Davis, 
~· ci t • .flill!.ê: note 487, at 544. 

532. N.Y. Times, Nov. 13, 1962, p. 3, cols. 1-5. 
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avert general hostilities. In meeting every test of reasonable­

ness533 both in formulation and in application, it evinces a re­

straint inbued with deep respect for the concepts, traditions, 

and institutions of international law. 

1~ Provisional Characterization and Subsequent Review 
l 
1
1 The crux of the legal question raised by the quarantine 

; of Cuba is the right of a State to use force in self-defense in 
1 

1 the absence of an armed attack on it and without prior authoriza-
! 
1 tion of the U. N. Security Council. It is noteworthy that the 

j official United States view as expressed by the statements of the 
1 

[Legal Adviser of its Department of State, which sought to justifyi 

1 the quarantine as a regional collective security measure under- i 
i 

taken pursuant to a recommandation of the OAS, minimized the role 

of self-defense. This fact, however, does not exclude self-

! defense as a possible legal basis of the quarantine.534 

Despite the conflicting theories of self-defense and the 

natural inclination of statesmen to avoid such a highly controvert-' 

ed issue, it is submitted that in.the final analysis the legal­

ity of the Cuban quarantine must be founded upon traditional con­

cepts of self-defense or otherwise fail. For collective defense 

action means no more than it means in general international law, · 

i.e, that two or more States can take collective action in the 

right of self-defense when each has an individual right of self-

533. The most fundamental and comprehensive test of all 
law is reasonableness in a particular context. McDougal and 
Feliciano 218. 

534. That the Cuban quarantine will have an impact on 
. the law of self-defense, see Partan, The Cuban uarantine: Some 
lJimplications for Self-Defense, Duke L. J. 696, 700-704 
1 
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i 

l 
i 
1 
1 
1 
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jof 
We have previously analyzed the various legal principles 

both customary and conventional inte+national law germane to 

Cuban quarantine. It is submitted that the quarantine, as a :the 
l 
jnew form of reprisal, was factually a carefully non-destructive, 
1 

lminimal measure of self-defense, prompted by urgent necessity in 
1 

1lthe present posture of nuclear weapons and ballistic missiles, 

IJproportionate to the Soviet nuclear threat, and designed solely 

1
1 to maintain the peace and security of the United States and that 

J of the Western Hemisphere.536 

Legally, justification for the quarantine can be supporŒd
1 

in international law upon at least three substantive bases. The 

first, most fundamental, and broadest ground is the inherent rig~ 

under customary international law of the United States of nation-! 

lal self-preservation, ~hich includes self-defense and anticipato~ 
!self-defense. Secondly, legal justification is found in conven- J 

ltional international law by a realistic interpretation of Article 

151 of the United Nations Charter which preserves the inherent 
1 

right to national self-defense (an-interpretation which does not 

disregard the legislative history to the Article and which recog­

nizes the tempo and scientific capabilities of contemporary tech­

nology). Thirdly, the quarantine can also be supported in con-

246-253. 
535. Thomas and Thomas 255, 259; McDougal and Feliciano 

1 

536. The Presidential Proclamation of Oct. 23 wasŒrnfted 
carefully to invoke both national and collective self-defense by 

lfinding that "the peace of the world and the security of the 

!
United States and of all the American states are endangered." 
The same point was made in more legalistic terms by means of 
imunicipal authority (Joint Resolution of Oct. 3, 1962) and inter-
11national authority (OAS Resolution of Oct. 23, 1962). 1 
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ventional international law as an exercise of the equally-llherenti 
l 

right of collective self-defense through the OAS, pursuant to the! 
1 

1 'provisions of the Rio Treaty of 1947, and consistent with the re-i 
! 

.quirements of the United Nations Charter. And, finally, thequar~ 

:1 antine did not in any way contravene the purposes or spirit of ' 
i ii Articles 2(4) and 51 of the United Nations Charter, but rather 
i 
iwas in conformity with the provisions of Articles 52, 53 and 54 
1 
li thereof • . , 
'i 
q 
' ·i 

The Cuban crisis has, above all, pointed out in bold re-

llief the inadequacies of the United Nations Charter resulting 
i 
1 

lprimarily from poor statutory draftsmanship. The uncertainty of 

lthe scope of the right to resort to force in self-defense is re­
l 
!grettable. It is no wonder that seme scholars have given Ar~lesi 
1 

12(4), 51, 52, 53 and 54 a restrictive interpretation incompatible' 
1 

lwith the legislative history and oblivious of the tempo and real-

!ities of the contemporary nuclear-space age. In the presentprem-
, 

ises, the application of these restrictive interpretations could 

have resulted in national suicide for the United States and would 
. 

have frustrated the primary purpose of the United Nations to 

11maintain international peace and security." Although the Secur-

ity Council may have been subjectively cognizant of these real­
' !l 

llities when it rejected the Soviet efforts to condemn the United 

!!states Cuban quarantine-interdiction action, the need for positive 
1, 
'1 
,l 

::clarification of the sc ope of self-defense under the United Na­
!( 
'1 Il tions Charter is most urgent if the United Nations expects to 

!,play a constructive and predominant role in preserving world J;:eace 
il 
li in the future. 
q 
1! 
n 
!j 

We have seen that the outlawing of war, first in the 



- 198 -
1 
1 

Kelrogg-Briand Pact and ~ost recently in the United NationsCharteri 

is weakened in its practical application by the absence of an 1 

ragreed and workable distinction between aggression and self- 1 

•defense. For any aggressor State can say that it was acting in l' 

self-defense and that, therefore, it is within the exception to 

" 

the outlawing of the use of force specifically recognized in 

Article 51 of the United Nations Charter. 

We have also seen that the fundamental test universally 

iirecognized in international law for the justification of the use 
1 

jlof force in self-defense or self-preservation is reasonableness. 

ill There must be a reasonable apprehension of danger. The force use 

1

must be reasonable or proportionate to the real or apprehended 

~~danger. 
When a State justifies its actions on the basis of self-

·defense, the burden of proving the legality of resort to force 

rests on the State clai@ing the necessity of self-defense. In 

the absence of a more viable world public order, the competence 

to make an initial and provisional determination of self-defense 

without previous authorization from ~he organized world community 

must be conceded to the claimant State.537 However, it isequally 

clear that such provisional characterization of the claimant 

State is not final and must be subject to subsequent appraisal 

other, external, impartial decision-makers, both international 

and national. This third factor of reasonableness, that of inde-

,Pendent third-party judgment on the necessity and proportionality 

!lor the use of force in self-defense, rests on the univers ally 

! 

i 537. Mc Dougal and Feliciano 218. 

'1 
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: accepted ide a that disputes must be decided by an impartial third; 

person capable of determination by an objective examination of 

. the relevant facts. 53B Nor ~s i t restricted to self-defense under 

, customary international la'.v, but also applies to national and 

collective self-defense under conventional international law.539 

The determination to use force in the Cuban crisis was 

expressed initially on October 3, 1962, by the collective judgnent 

of the Congress of the United States.540 On October 22, 1962, 

; the United States placed the Cuban situation before the U. N. 

1 Security Council and asked for an urgent meeting of the Council{>J 

On October 23, 1962, the OAS authorized the use of force bymembe 

States in accordance with the Rio Treaty.542 On the same d~ 

President Kennedy issued his proclamation of interdiction, which 

went into effect on October 24, 1962. Such provisional charac­

terization by the United States was subject to the review of two 

international organizations -- the OAS on the regional level, and 

the United Nations on the universal level. Both the OAS and the 

United Nations could have determined that the quarantine was an 

Jillicit use of the right of self-dèf~nse and accordingly called 
1 

llfor the termination of the quarantine. Instead eleven Americru1 

1 States participated in the quarantine by joining the United State 
11----------------------------------l 

538. McDougal and Feliciano 218-219, 416-418; Brierly 
• 407-408; Partan, QQ· cit. su;ra note 534, at 721; Larsen, When 
Nations Disagree 35-38 (1961 ; Brownlie 195, 208 note 5; I Oppen­
heim, Interna.tional Law 299 (8th ed. Lauterpacht 1955); Lauterpacht 
The Function of Law in the International Community 394 (1933). 

539. Thomas and Thomas 259-260. 
540. See text at note 444 supra. 
541. See text at note 446 sunra. 
542. See text at note 447 sunra. 

If 



- 200 -

::to comprise the Inter-American Combined Quarantine Force543 and 
;1 
ljthus making the quarantine action multilateral and not the uni-

!\ lateral action of the United States. 544 

!l The United Na ti ons could have condemned the quarantine, 

~~~as called for by the Soviet Union, but failed to do so. 545 The 

lsecurity Council, which met before the OAS adopted its Resolution' 

!or October 23, 1962, and before the proclamation of defensive 

li quarantine was put into effect on October 24, 1962, did not see 

11 fit to take any action in derogation of the quarantine. Al thoughl 

Ji a resolution condemning the quarantine was laid be fore the Secur-1 
Il , 
'lity Council by the Soviat Union, the Security Counsil subsequent.Ji, 
1 
lby general consent, refrained from acting upon it and instead 
i 

i\ chose to promo te the course of a negotiated settlement, wi th the 

!assistance of the Secretary-General.546 Events in fact demon­

lstrated that despite the existence of the quarantine, the United 

:!Nations played a role in securing the removal of the Soviet mis­

!siles and strategie bombers from Cuba.547 If implied approval of 
1 
the quarantine cannet be deduced from all this, it certainly can 

be said that the member nations of the United Nations were un-

willing to assume responsibility for condemning United States 

action. 

What is to be learned from the complex amalgam of legal 

543. See text at notes 455 and 456 supra. 

1 

544. See Cuban Criais 38-40. 
545. See text at notes 514, 515 supra. 
546. See text at note 451 supra. 
54?. See joint letter of the u.s. and the u.s.s.R. to the 

Seoretary-Generol ending the Cuban criais by withdrawing it fror:1 ! 
1thtt agenda of t:;'' Zac\n':1.ty Co~ncil. U.N. Doc. No. S/5227 (19ô3); 
1~8 Dep't State bull. 153 (1963). 
li 
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li 

armed attack is permissible as an individual or collective meas-

ure under the Charter of the OAS and under the Charter of the 

United Nations.550 

548. See Higgins, The Legal Limits to the Use of Force '1 

~b~y~S~oAv~e~r~e~i~g~n~S~t~a~t~e~s~:~-U~n=1=·t=e=d~N-=a=t=i=o=n=s~P~r=a~c~t~i~c~e, 37 Brit. Yb. Int'l
1 L. 269, 319 (1961). 

549. That no general conclusions can be drawn from the 
Cuban quarantine as a precedent, see Starke, An Introduction To 
International Law 392 (5th ed. 1963). Another view limits the 
quarantine to justify as legi timate self-d.efense a multilateral 1 

. response to the sudden deployrr.ent of a substantial nuclear str·ik-! 
·1 ing force to ~n are a which he.d. 1.\;;..::':::cr~~r be;;;;·;. free of ~he .;·- , ... e! 
threat of nuc1.ear war. Partan, .212• ~· S'...<~~=-a note 534, at 71/. 

550. See Cuban Crisis 51-53. 

Il 
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CHAPTER VI 

AERIAL SURVEILLANCE OF CUBA 

It is undisputed that a State has sovereignty over its 

territorial air space and that in time of peace foreign state 

aircraft m~ not enter therein without its consent. The criti­

cism voiced against the United States is that its aerial surveil­

lance of Cuba in 1962 was a violation of this general principle, 

accepted in the Chicago and other conventions on aerial naviga­

tion, in that Cuba had not expressly consented thereto.55l It 

is further maintained by the Soviet Union and the Cuban Govern­

ment that the overflights of Cuba by United States reconnaissance 

planes, which overflights continue to this day, constitute 

"flagrant violations of national sovereignty."552 We now proceed 

to examine, factually and legally, the aerial surveillance of 

Cuba by the United States. 

A. The Facts of Surveillance 

Uncontrovertibly, the facts establish that impliedly the 

Puenta del Estes resolution of January 31, 1962,553 and expressly 

the resolution of the informal meeting of representatives of 

551. See Wright, The Cuban Quarantine, 5? Am. J. Int'l 
L. 546, 54? (1963); Schick, Cuba and the Role of Law, Int'l 
Affairs(Moscow) 5?, 63 (Sep. 1963). 

552. Smith, Johnson Reports U.S. Warning on Cuba Flights, 
N.Y. Times, Apr. 22, 1964, p. 18, cols. 6-8. 

553. See text at note 436 supra. 
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'iAmerican States in Washington on October 3, 1962,554 and implied­
;; 

lily the resolution of the Organ of Consultation on October 23, 
il 

jjll962,555 all authorized United States surveillance of the menac-

l:ing activities in Cuba. This is not the first time the OAS auth­

ljorized overflights of a member State. During the difficulties 

lt between Costa Rica and Nicaragua in 195 5, the CAS called upon i tsl 

![ members to make "pacifie" observation flights over the regions inl 
1, 1 

'! turmoil. 556 
1 

President Kennedy, concerned over increased build-up of 

armament in Cuba, acknowledged in September 1962 that said Cuban 

activities were under United States surveillance, and further 

promised increased surveillance of the entire Caribbean area.557 

This promise was repeated on that historie October 22, 1962.558 

It is common knowledge that the United States relied 

·chiefly on documentary evidence, consisting of aerial reconnais­

sance photographs obtained exclusively by the Government of the 

United States, to not only convince the world that the missiles 

were present in Cuba,559 but also later to persuade important 

segments of the United States popuia~ion560 that the missiles had 

in fact been removed.56l It was also reported in the press that 

554. See text at note 443 supra. 
555. See text at note 447 supra. 
556. See Thomas, The Organization of American States and 

Subversive Intervention, Proc. A.S.I.L. 19, 20 (1961); Thomas and 
Thomas 313-314; Fenwick, The Organization of American States 239, 
note 64 (1963). 

557. See text at note 442 supra. 
558. See text at note 445 supra. 
559. See 47 Dep't State Bull. 735, 738-739 (1962). 
560. See ~· at 762. 
561. Barnet, The Cuban Crisis And Disarmament, Proc. 

A.S.I.L. 1, 6-7 (1963). 
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; United States surveillance of Cuba was being carried on by Naval 

1 patrol planes photographing Soviet ships headed for Cuba and by 
1 

! military planes photographing Cuban territory obliquely !rom al­
I 

J titudes of about 40,000 feet and beyond the territorial bound­
! 

aries of Cuba. The report continues: 

With the modern aerial cameras, it is no longer necessary 
to fly over the territory to be photographed. Using the 
technique of peripheral photography, often employed against 
the Soviet Union, the camera could easily take pictures 
covering the 80-mile width of Cuba.562 

It was !urther reported that Major Anderson•s U-2 plane 

was downed by a Russian controlled SAM anti-aircraft missile 

while flying over Cuba on October 27, 1962, and that on November 

16, 1962, Castro was reported to have notified the United Nations 

that he would shoot down over-flying American planes. The United 

States was reported to have said it would take 11 appropriate 

measuresn to defend American planes, and 

would defend its aerial surveillance flights over Cuba if 
necessary, and would continue them until the Castro govern­
ment agrees to better means of guarding against an offensive 
military build-up there. 

The United States considered such flights authorized by the OAS 

in meetings in Washington on October 3 and 23, 1962.563 

Chairman Khrushchev, in his letter of October 28, 1962, 

to President Kennedy agreeing on a formula for ending the Cuban 

crisis, alluded to reports from his officers in Cuba "that Ameri­

can planes are making flights over Cuba.n564 In his press re­

lease statement reporting on the dismantling of the Soviet 

!1'~ 562. Report to the N. Y. 
J ober 24, 1962. 

563. N.Y. Times, Nov. 17, 1962, p. 1. 

Times by John W. Fenney on Oct-

564. 47 Dep't State Bull. 743-745 (1962). 



,, 

- 205 -

missile bases in Cuba, President Kennedy stated that "on the 

bases of yesterday's aerial photographs" Soviet missile bases in 
1 

Cuba are being dismantled, and that the United States intended tq 

follow closely the completion of the job by various means, "in­

cluding aerial surveillance." He stated this was "in keeping 

;l with the 
1 

Il Chairman ~· 
il 
J United States surveillance flights over Cuba have contin , 

1 ued since the end of the Cuban quarantine.566 It is reported 

1 that peripheral reconnaissance flights outside the three-mile 

limit are risky and that spy satellite cameras cannet pierce the 
1 

1 clouds that caver large portions of Cuba during rouch of the year. 

Accordingly, high altitude U-2s and law level F-104 and F-SU 

Crusader jets are reportedly being used for the penetrative re­

connaissance flights.567 Although the number of overflights has 

not been disclosed by the United States, it was officially stated 

that between July 1962 and February 1963, more than 400 reconnaful 

sance flights had been made over Cuba.568 

565. Id. at 762. 
566. The Baltimore Sun, Nov. 22, 1963, reported: 

"Surveillance flights over Cuba have continued since then (the 
Cuban crisis), although the Soviet Union later removed the mis­
siles which caused the crisis." 

The N.Y. Times, Jan. 26, 1964, reported that U-2s are 
still being used for photographie reconnaissance over Cuba. 

It was also reported: "The United States is using its Air 
Force facilities in the Panama Canal Zone as one of its bases for 
U-2 photo reconnaissance planes operation over Cuba." Kiker, 
U.S. Bases U-2s in Panama tc Spy on Cuba, Phila. Inquirer, Jan. 
28, 1964. 

1 567. Collier and Barrett, We May Use Robot Planes To Eye 
Cuba, N.Y. Herald Tribune, May 6, 1964. l' 

1 

568. Sehlstedt, Russ Missiles Still In Cuba Are Said To , 
Be Inferior, Baltimore Sun, May 4, 1964. 
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1 

When in early 1964 it was reported that the 24 surface- 1 

to-air missile (S~~-2) sites installed in Cuba by the Soviets an~ 
i 

manned by Russian crews '.'Jould be turned. over to Cuban troops in 1 

1 

September 1964, tensions increased.5
69 

At that time PremieraJ.·r- j1 

Castro threatened to shoot down United States surveillance 

craft with the missiles Cuba was about to inherit from the Sovie 

Union.5?0 Premier Khrushchev declared that continued violations 

of Cuban sovereignty and flights into Cuban air space "may have 

catastrophic consequences" and denounced as "evil fabrications 11 
1 

assertions made in offical United States statements that surveil-1 

lance overflights of Cuba were in accord with agreements reached 

between him and President Kennedy in October 1962.571 President 

Johnson declared that the United States had warned the Cuba Gov-

ernment and its "friends" that any interference with the United 

States reconnaissance flights over Cuba would be a "very serious 

1 

action", and reasserted the United States position that recon-

l
lnaissance overflights of Cuba are a substitute for the on-site 

l inspection accepted by the Soviet ~nion and rejected by Premier 

!!Castro after the missile crisis of October 1962.572 In addition, 

jjthe United States, in declaring that its aerial reconnaissance 

~jflights over Cuba will continue indefinitely, asserted that it 

ji regards such flights as being "thoroughly" based on the Oct. 23, 

1 1962, resolution of the OAS, and necessary to avoid a repetition 

1 of 
569. O'Leary, Russians' Departures Speed Cuban Takeover 

Missiles, Washington Star, June 28, 1964. 

Il 

5?0. N.Y. Times, May 1, 1964, p. 2, cols. 4-?. 
5?1. Tanner, Khrushchev Says u.s. Perils World By Cuba 

Policies, N.Y. Times, May 2, 1964, p. 1, col. 8. 
5?2. 50 Dep't State Bull. ?44 (1964). 
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: of the 1962 "deception." The intent to defend such flights was 
j: 

ji clearly indicated. 573 

i ,, 
l! 

These facts admit that United States military planes did 

Jlin the past and still continue to penetrate intentionally the 

11 territorial air space of Cuba for the purpose of carrying on ae- · 

~~1 surveillance therein. Based upon all the the operative facts, 
i we now consider two aspects of the aerial surveillance problem: 

B. 

l. 

2. 

The lawfulness of aerial surveillance conducted by 
military aircraft while in the air space over the 
high seas. 

The lawfulness of aerial surveillance conducted by 
military aircraft while in the territorial air space 
of a foreign country without its express consent. 

Aerial Surveillance in Air Space over the High Seas 

In fact, there are two facets to the aerial surveillance 

conducted by the United States over the high seas: 

1. The photographing of Cuban territory by the periph-
eral technique. 

2. The photographing of Soviet ships bound to or from 
Cuba. 

In law, the two may be treated as Qne and the same; for neither 

involves an actual penetration of Cuban territorial air space. 

l ~ Peripheral Reconnaissance of Cuban Territory 

' We have seen in connection with the RB-47 incident that 

peripheral reconnaissance conducted from the high seas is licit 

in international law.574 As long as the photographing aircraft 

remains within the confines of the air space over the high seas, 

it enjoys the "freedom of the air" that is characteristic of the 

ll~ns !p. 1, 

5?3. 50 Dep't State Bull. 744 (1964); Frankel, U.S. 
Castro On Firing at Planes, N.Y. Times, Apr. 21, 1964, 
col. 8. 

1 574. See text at notes 356-363 supra. 

i 

1 
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legal regime of such air space (~ communis). We have also seen! 

that this freedom of the air over the high seas (international 

:air space) is a right enjoyed by all aircraft, civil and State. 

Since the status of the air space over the high seas is 

equivalent to the status of the sea below, it naturally follows 

·• that ac ti vi ti es proper in the latter may also be conducted in thel 

!former. Accordingly, i~ is universally recognized that warships 

•· and submarines may and do, in the exercise of the ir freedom of 

·.navigation, travel to the border of foreign territorial seas and 

,there carry on with surveillance, reconnaissance, or other allied1 

! 

li activities without 

Il a long practice of 

1 off the shores and 
1 

proscription. The Soviet Union has established 

engaging in extensive reconnaissance activitieJ 

air space of the United States. For example, 
i 

;

1

in April 1960 the Soviet trawler Vega, equipped with electronic 

11 intelligence equi pm en t, sailed wi thin 13 and 30 miles of strate giJ 
II.American mi li tary installations located on the Atlantic coast. 

For years, the Soviet Union has been conducting electronic recon­

naissance flights off the coast of the United States. For ex­

ample, from March 1959 to February.l960 six such flights by 

,Soviet jet bombera, modified for electronic reconnaissance, came 

lwithin 5, 10, 12, 15, 20 and 25 miles respectively off the coast 

of Alaska.575 

What ships may freely do on the high seas, aircraft may 

likewise freely do in the air space 

and undisputably, the photographing 

over the bigh seas. Clearly i 

of Cuba by means of periphera1
1 

-------------------------------------------1 
575. Bee Securit~ Council Reject Soviet Complaint Agai~1 ,u.s. in RB-47 Incident; U.S.S.R. Casts 88th and 89th Vetoes, 43 · 

•1Dep't Ste-te Bull. 235, 238, 241-242 (1960). 
li 
1 
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techniques on aircraft over the high seas was permissible under 

well established principles of customar.y international law. 

2. Aerial Surveillance of Ships on the High Seas 

We have seen that the right of warships of all States to 

approach, in cases of suspicion, a marchant vessel on the high 

seas in order to ascertain its character has long been recognized 

in customary international law and was recentl7 codified in and 

extended by Article 22 of the 1958 Geneva Convention on the High 

Seas.576 The question raised is whether this peacetime right of 

approach enjoyed by warships extends to military aircraft. 

The peacetime practice of aerial surveillance of ships on 

the high seas has been going on since World War II,577 and is 

based on general principles of international law.578 Neither the 

1958 Geneva Convention on the High Seas nor customary internatio 

al law contains any proscription against the overflight, observa­

tion, approach or inspection of foreign vessels on the high seas. 

The former provides the general criteria that the freedom to fly 

over the high seas shall be exerci~ed by all States "with reason­

able regard to the interests of other States in their exercise of 

the freedom of the high seas." Unquestionably, the overflight, 

approach, inspection or photographing of a foreign vessel on the 

high seas does not in any way interfere with the right of the 

subject vessel to ~se and enjoy the freedom of the sea below; nor 

576. See text at notes 85-87 supra. 
577. Sehlstedt, Air Surveillance of Ships Dates From 

World War II, Ba~timore Sun, Sep. 16, 1964. 

5?8. Zwanenberg, Interference With Shi)s On The High 
~' 10 Int'l & Comp. L.Q., 785, ?86-?90 (1961 • 
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does it create any hazard to navigation on the sea or to aerial 

navigation alwe the sea. 1 

The inspection of ships at sea by other ships is a tradi1 

tional nautical exereise. It is common praetice for military 1 

aircraft to overfly, observe, approach, inspeet, and identify 

1 surface vessels and submarines in international waters. Both the 

United States and Soviet planes inspeet each other's ships at sea 

This brings to mind the controversy in 1960 relating to 

the "buzzing" by aircraft in the air space above the high seas. 

The Soviet Union complained about the "provocative buzzing" of 

its nonmilitary ships by foreign aircraft. Aecording to press 

reports, the Soviet Union had protested hundreds of sueh i~ances 

to the United States, apparently regarded as the major offender, 

and to Britain, France, Turkey, Greeee, Denmark, Norway, and 

Canada.580 The Soviet Union elaimed that these incidents viruate 

the freedom navigation on the high seas, violated Soviet sover­

eignty, disrupted normal relations.and intensified international 

tensions.58l In rejeeting the charge that overflights of Soviet 

vessels by American planes are a hazard to the ships or a danger 

to the crew, the United States aeknowledged that it makes auch 

flights and asserted their lawfulness: 

id. 

It is, of course, eommon praetiee for ships and aireraft 
to establish mutual identification in international waters. 

579. Sehlstedt, ~· ~· supra note 577. 
580. N.Y. Times, July 17, 1960, Sec. 1, p. 4, col. 1; 

July 7, 1961, p. 8, col. 4. 
581. MeDougal and Burke 788. 
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In aceordance with this practice, the United States patrol 
planes often seek to identify ships encountered whose posi­
tion and identity are not otherwise known, particularly in 
the ocean approaches to the United States. The pilots of 
these planes are under the strietest instructions, however, 
not to approach closer than is necessary for this purpose. 
That the Soviet Government alone should find it necessary to 
object to such identification gives rise to the question as 
to just what are the activit~es of Soviet vessels that re­
quire the Soviet government to protect such routine identi­
fication.582 

The United States affirmed that the identification flights were 

within the rights of the United States, as of other States, over 

the high seas, and concluded by categorically stating with refer­

ence to such flights that: 

It will continue to exercise all the rights on and over 
international waters to which it is entitled under inter­
national law and practice.583 

Other States similarly rejected the Soviet protests.584 

The United States military aircraft did not exceed their 

right, recognized in customary international law, to approaeh 

vessels bound to or for Cuba. Certainly, this right is not as 

broad as the customary claims to a wider right to visit andsearch 

foreign vessels on the high seas in self-defense.585 Nor is it 

as comprehensive as any of the other.claims for defensive and 

security interests exercised on the high seas we examined in 

Chapter I. 

582. Id. at 788-789. 
American airships did come close to the Vega and 

took photographe of her which revealed the absence of any fishing 
gear and the presence of eleetronic equipment. 43 Dep't State 
Bull. 241 (1960). 

583. McDougal and Burke 799; 43 Dep't State Bull. 212 
(1960). 

584. McDougal and Burke 799. 
585. The classic example is the case of the Virginius. 

See text at note 102 supra. See also Zwanenberg, .212· cit. ~Tl.E..ê. 
note 578, at 793-796. 
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c. Aerial Surveillance In Cuban Territorial Air Space 

We have previously seen that aerial surveillance per se 

is not prohibited by international law. It is considered neithel 

espionage nor as an act of aggression. However, aerial surveil- i 

lance would be proscribed if it involves an independant breach ofl 

international law. A violation of national air space sovereignt 

would clearly involve such an independant breach.586 

It is, therefore,ad.mitted that where a military aircraft 

intentionally penetrates foreign territorial air space there is a 

!violation of the territorial sovereignty of that foreign State, 
1 

Junless the latter consents to the entry or unless the entry is 
1 

1 

iotherwise permitted by established rules of customary internatiom 
i 

al law. 

The facts undoniably establish the intentional penetra­

tion of Cuban territorial air space by United States reconnais­

sance aircraft. Our present inquiry is to determine whether such 

penetrative reconnaissance is permitted by established rules of 

customary international law. Basically, two issues are involved: 

(1) whether Cuba has consented to·s~ch overflights; and (2) 

whether penetrative reconnaissance is permitted in self-defense. 

There are two time aspects of this problem which will be 

considered separately in the interest of chronology: 

1. The legality of the aerial surveillance of Cuban 
territorial air space during the quarantine­
interdiction. 

2. The legality of the continuation of the aerial sur­
veillance in Cuban territorial air space after the 
removal of the quarantine-interdiction. 

IJ _________________ _ 

586. See text following note 363 supra. 
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1. Penetrative Aerial 0urveillance During the Quarantine 

We saw that the Rio Treat,r, to which Cuba is a party, 

l authorized the Organ of Consultation of the American States to 

agree by a two-thirds vote on measures for their common defense 

and for the maintenance of the peace and security of the Contin­

! ent. Such decisions are binding on all parties including those 

lnot concurring, except that no State is required ta used armed 

J force without its consent.587 The Puenta del Estes resolution, 

properly approved by that organ on January 31, 1962, by a vote o 

19 to 1 (Cuba) with 1 abstention (Bolivia), was inclusive enough 

to have authorized aerial surveillance of Cuba when it urged 

member States "to take those steps that they may consider appro­

priate for their individual or collective self-defense."588 

Aerial surveillance was a procedure thus authorized by 

the OAS for the purpose of acquiring information as to the nature 

and extent of the arma buildup which was threatening the peace 

and security of the hemisphere. The OAS had previously recog­

nized its power to investigate and to obtain information when it 

had authorized "pacifie" observati6n.flights to check on militar 

movements.589 

This construction is fortified by the subsequent resolu­

tion on October 3, 1962, of the foreign ministers and Special 

Representatives of the American Republics in which it was "ob-

served that it is desirable to intensify individual and colle~v 

587. See text at note 509 supra; Thomas and Thomas 255, 
259, 333. 

588. See text at note 436 supra. 
589. See text at note 556 supra. 

OAS sent committees into troubled areas to 
information. Thomas and Thomas 298-302. 

In several cases, the 
investigate and obtain 
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Il surveillance of the delivery of arms to Cuba, u590 and finally by 
i' 
i!the unanimous resolution of October 23, 1962, of the Council of 
tl 

1 

1/ the OAS as the Provisional Organ of Consul tati on in which it was 
lt 

1

. recommended that member States, in accordance with Articles 6 andJ 
1 

8 of the Rio Treaty, "take all measures, indi vidually and collec-1 
1 

1 tively, including the use of armed force" in the premises.591 
1 

1 

All of these resolutions, although not concurred in by 
1 
JCuba, are constructively accepted by and binding upon Cuba by 
1 

jjvirtue of the Rio Treaty.592 It makes little practical differenc, 

iwhether under the circumstances prevailing such binding force of 1 

/1 the OAS resolutions is treated as constructive assent, permission1 

or consent on the part of Cuba,593 or whether it is considered as 

1

an authorization by the OAS under the Rio Treaty for individual 

jor collective self-defense measures. Under either approach, the 

ji re sul t is the same: justification by the United States for any 

l, intentional penetration of the territorial air space of Cuba for 

[1 surveillance purposes both be fore and after the United States 

declaration of quarantine. In the former instance, the justifi­

lcation is permissiv€fin the latter instance, the justification 

590. See text at note 443 supra. 
591. See text at note 447 supra. 
592. See Wright, The Cuban Quarantine, 57 Am. J. Int'l 

L. 546, 548 (1963). 
593. Compare U.S. reconnaissance overflights of central 

Laos at the express request of the Royal Lao government. N.Y. 
Times, May 22, 23, 25, 1964; Washington Post, June ?, 1964. See 
Higgins, The Legal Limits of the Use of Force by Sovereign States 
United Nations Practice, 37 Brit. Yb. Int 1 1 L. 269-319 (1961). 

,1' 594. While international law is generally reluctant to 
1 spell out consent from inaction on the part of States, the situ-
!1 ation is materially different when a State becomes a member in a 
!regional organization and thereby binds itself to the actions of 1 l:such organization taken on less than a unanimous vote. In such 
instance, the intent to be bound by constitutiona11y taken action 
of such organization is real, whether labelled as "co~structive 
consent 11 or otherwise. 
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is individual or collective self-defense authorized under a re­

gional collective defense treaty.595 Either instance is a valid 

substitute for, and vitiates the necessity of, express consent on 

the part of Cuba. 

Notwithstanding however, it is submitted that any viola­

tion of Cuban air space under the circumstances was justifiable, 

additionally, under the customary international law concepts of 

self-preservation or self-defense. The operative facts herein 

most ideally fit the injunction of Mr. Elihu Root that everyState 

has the right "to.protect itself by preventing a condition of 

affairs in which it will be too late to protect itself."596 We 

have seen in the case of the Caroline597 that the principle of 

self-protection was relied upon to justify a violation of foreign 

territory. The same rule applies on the high seas. Judge Jessup 

referring to the Caroline case, said in 192?: 

It must be remembered that the great principle of the invi­
olability of national territory is qualified by the right of 
self-defense. Why should it be denied that the freedom of 
the seas may also be subject to qualifications.598 

Later he said that circumstances applic~ble when the act of self­

defense involves the invasion of the territory of a neighboring 

State apply "a fortiori ••• upon the ocean. "599 

The requirements of necessity and proportionality to the 

595. That the OAS resolution covered reconnaissance 
flights and validated these activities, see Cuban Criais 42. 
That "pacifie observation flights" are not "enforcement action" 
within Article 53, U.N. Charter, see Thomas and Thomas 313. 

596. See text at note 483 supra. 
59?. See text at note 103 supra. 
598. Jessup, The Law of Territorial Waters and Maritime 

Jurisdiction 76 (192?)~ . 

599. M· at 9?. 
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penetrative aerial surveillance of Cuba must take into consider­

ation the relevant objectives of the participants. 600 The objec~ 
tive of the United States was the genuine conservation of the 

existing values by maintaining the equilibrium between the two 

1 super-powers in nuclear warfare capabili ti es, wi th direct benef'i -o
1 

to the security of the United States, the other American States, j 

and the entire world. On the other hand, the Soviet Union sough~ 

to extend its military power through the clandestine establish­

ment of bases and offensive weapons in Cuba. Cuba, as the estab­

lished Communist beachhead in the Western Hemisphere, facilitateJ 

the unlawful military intervention by an extracontinental totali­

tarian power. The introduction of a Soviet nuclear militar.y ca­

pability in Cuba upset the precarious statua guo, necessitating 

the immediate use of the military instrument of national policy 

in responding self-defense to counter the introduction of nuclea 

weapons into an area formerly free from the direct threat of 

nuclear war. 601 Penetrative aerial surveillance of Cuba under 

these circumstances was a reasonable and lawful exercise of the 

inherent right of self-preservation,.a right which the United 

States could have acted on its own had it so desired. 602 

600. For a more detailed multi-factor analysis of the 
requirements of self'-defense in the Cuban crisis generally, see 
Mallison, Limited Naval Blockade or Quarantine-Interdiction: 
National and Collective Defense Claims Valid Under International 
Law, 31 Geo. Wash. L. Rev. 335, 356-360 (1962). 

601. For a comparison of the status guo approach and the 
nuclear free area approach, see Partan, The Cuban Quarantine: 
Some Implications for Self-Defense, Duke.L. J. 696, 709-715 (1963) 

602. See Thomas and Thomas 335. ·· That the overflights of'l 
Cuba were not illegal intervention because Cuba by its ovvn action 
had excluded itself from the inter-American community, see id. atl 
336, 370. --

Compare factual basis for U.S. claim to "defensive 11
• 

penetrative reconnaissance in the U-2 incident of May 1960. See 
text at note 354 supra. 
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The necessity and reasonableness of this initial deter-

[mination ~ attested toby a Joint Resolution of the Congress of! 

the United States, the unanimous conclusion of the American Re­

publics acting through their established regional and collective 

self-defense organization, and ultimately by the absence of any 

inconsistant determination by the U. N. Security Council. 

We have seen examples of the right of self-preservation 

or anticipatory self-defense, of a far more extrema nature than 

penetrative aerial surveillance. 603 In 1873 an American vessel, 

the Virginius, was seized on the high seas by the Spanish forces 

to prevent assistance to Cuban inaurgents. In 1837 we had the 

celebrated Caroline case, where Canadian forces crossed into 

United States territory, killed United States citizens, and de­

stroyed the Caroline. 

The substance of Daniel Webster's now famous dictum in 

Caroline case as to justifiable acts of self-defense beyond na­

tional territory was approved in 1946 by the Judgment of the 

!International Military Tribunal at Nuremberg. 604 In 1947 the 
1 . 

International Military Tribunal for the Far East, sitting at ~kyor 

sustained the declaration of war by the Netherlands against Japan 

as justifiable preventive self-defense, the proof establishing 

that the Netherlands had become aware of an imminent Japanese 

attack. 605 It appears, therefore, that the rule in the Caroline 

case states present customary international law as to the cir­

cumstances when a State may exercise its rights of self-defense 

603. See text at notes 102-106 supra. 
604. Judgment International Military Tribunal(Nuremberg) 

Oct. l, 1946, 41 1~. J. Int'l L. 172, 205 (194?). J 

605. 1\LcDougal and Feliciano 231-232. Bowett, Self-Dafenoo: 
in International Law 144 (1~58) ; Brownlie 220, 226. 
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1

1 in any area outside its national terri tory. There is no cogent 
1
lreason why the rule in the Caroline case is not now also applica­

!1 
ji ble in territorial air spa ce un der the proper circumstances. 

1~ Penetrative Aerial Surveillance Subsequent to the Removal 
of the Quarant~ne 

The hectic exchange of messages, both public and private, 

between President Kennedy and Premier Khrushchev on October 27 

and 28, 1962, provided for the removal of the Soviet offensive 

long and medium range nuclear missile bases from Cuba in exchange 

for the end of the quarantine. In ad~ition, the United States 

promised to give assurances against an invasion of Cuba if it 

received suitable safeguards against future shipment of offensive 

weapons to Cuba. All of this was to be accompli shed under "appro : 

priate United Nations observation and supervision."606 By Novem­

ber 19, 1962, the offensive missile bases had been dismantled and 

removed. On November 20, 1962, the quarantine was lifted after 

Premier Khrushchev had informed President Kennedy that the offen­

sive Soviet bombera would be withdrawn in 30 days. 607 The foll 

ing day Moscow cancelled the combat-~eadiness alert of its armed 

forces. 608 Thus ended the direct confrontation between thethited 

States and the Soviet Union. 

Washington, however, refused to provide the no-invasion 

pledge without international inspection in Cuba and without effe 

tive safeguards against the reintroduction of the offensive weap­

ons to Cuba. Premier Khrushchev retorted that his agreement to 

606. See text at notes 452 and 453 supra. See also 
Thomas and Thomas 332. 

607. See text at note 457 su12ra. 
608. N.Y. Times, Nov. 22, 1962, p. 9, cols. l-6. 
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il 
'1 

'1 wi thdraw the missiles had been premised on the President • s prom- ' 
1 

i ise to gi ve such a pledge. Physica1 on-the-spot inspection a..'"ld 

/verification, denied by Premier Castro, 609 thus became the nub of! 
i 
lthe prob1em. In the absence of an adequate inspection system, 
! 
1 

[the United States declared itself free to continue aerial surveil~ 

!lance flights over Cuba ta eonduet its own inspection, alleging 1 

ithat this action was justified by the OAS resolution of October 

!23, 1962. 610 Asto the no-invasion pledge, President Kennedy 
1 

Il declared: 

1
1 As for our part, if all offensive weapons systems are re-

l 
moved from Cuba and kept out of the hemisphere in the fu-
ture under adequate verification and safeguards, and if 
Cuba is not used for the export of aggressive communist 
purposes, there will be peace in the Caribbean.611 

This language clearly indicated that the United States intended 

to keep the Castro regime under careful surveillance, with an 

implicit threat of military action if the Cubans showed signs of 

aggressive intent. 612 

Among the Soviet weapons left behind in Cuba after the 

1962 confrontation were about 500 Soviet SAM-2 anti-aircraft 

missiles in place at 24 missile bases. and an electronic command 

609. Premier Castro refused to permit on-site inspection 
in Cuba unless the u.s. met his demanda, which included cessation 
of U.S. economie blockade of Cuba, cessation of subversive activ­
ities by exiled Cubans against him from U.S. territory, cessation 
of piratical attacks by exile groups, cessation of violations of 
Cuban air space and territorial waters, and the return of Guan­
tanamo Naval Base to Cuba. N.Y. Times, Nov. 1, 1962. 

610. N.Y. Times, Nov. 1?, 1962, p. 2, cols. 3-5; 50Dep't 
State Bull. ?44 (1964). See Frankel, Diplomatie Ambiguity, N.Y. 
Times, Apr. 25, 1964. 

611. Thomas and Thomas 332. 
612. Ibid; 50 Dep't State Bull. ?44 (1964). 

! 
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i •post.613 
! 

In addition, there were about 22,000 Soviet troops and 
i 

1technicians in Cuba. Soviet combat troops, which had remained as' 
1 

1 

a United States invasion of the island, were tr.aini 
' 

la deterrent to 

ling the Cubans in the use of advanced weapons. 614 
' 

Thus, the year 1962 ended with a tacit understanding that 

there would be no package solution of the outstanding problems. 

Instead the Big Two would concentrate on them one step at a time. 

Therefore, the United States did not press the bomber question 

until the missiles had been removed, and did not press the re­

moval of the combat troops until the bombera were gone. 615 

1963 opened wi th a barrage of charges and counter-charges
1 

of an alleged Soviet military build-up in Cuba. Soviet military 

aid was flowing to Cuba. On February 12, 1963, a classified re­

port presented to the OAS by the Committee of Experts contralicte 

the stand of the United States that the Soviet weapons in Cuba 

were purely "defensive."616 Another problem was the presence of 

the Soviet military in Cuba. The United States stated that the 

Soviet troops wi thdrawal remained "unfinished business," and prom 

ised that it would continue its sùrveillance of Cuba and would 

continue making representations to Moscow warning that the pres­

ence of Soviet troops in Cuba could not be tolerated indefini 

613. The Soviet SAM-2 missile is a relatively short~ge 
(40-50 miles) ground-to-air missile capable of downing the U-2. 
The same launches used for the SAM-2 can be used for the longer­
ranged (250-400 miles) SAM-3 which can carry nuclear warheads. 
Bringham, New Missile Crisis In Cuba?, N.Y.-Journal American, 
Mar. 29, 1964; Sehlstedt, ~· cit. supra note 568. 

614. O'Leary, QQ· cit. supra note 569; MacDonald, The 
OrEanization of American States in Action, 15 U. Toronto L.~ 
359, 40? (1964). 

615. MacDonald, idem. For an excellent summary of the 
Cuban crisis, see N.Y .. Ti:c,::s, Nov. 3, 1962. 

616. 
61?. I ~ •• D .,. •t 

ae~: &ac ona~a. on. c1 • _, ~ ._.._ - supra note 614, at 408. 

? 
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The Americans had come to acknowledge, privately if not 

publicly, that there was no practical way of getting al1 the 

Soviets out of Cuba618 and that their presence there, together 

with some formidible "defensive" weapons, was a f'act of life. 

Thus, the tacit understanding between the Big Two was that the 

United States wou1d not attack Cuba or a1low it to be attacked, 

that the Soviet troops wou1d stay, and that the United States 

overf1ights of Cuba would continue in lieu of on-site inspec-

,\ ti ons. 619 
1 

In November 1964, Premier Castro is reported to have 

1 stated that the surface-to-air missiles were now under Cuban con­

! trol, and that the arrangements with the Soviet Union included 

1 "an obligation not to proceed uni1aterally in shooting at U-2 
1 

1 flights. " This is an admission that the Soviet Government still 
i . 
maintains a voice in military operations in Cuba and requires 

Cuba to get the consent of Moscow before using force. Premier 

Castro made it c1ear, however, that this "commitment" was "not 

for an indefinite period."620 The United States policy on over­

flights of Cuba remains unchanged to.date. 621 

From the public facts of record, it is clear that Cuba 

618. It is estimated that the number of Soviet troops in 
Cuba has been gradua1ly reduced from about 22,000 in Oct. 1962, 
to about 5,000 - 9,000 in Dec. 1963, to about 3,000 - 4,000 in 
Apr. 1964. Frankel, QE• cit. supra note 573. President Johnson 
said on April 11, 1964, that "some 11 Soviet troops had been removed 
from Cuba but that he did not want to get into a "numbers game." 
Chicago Tribune, May 5, 1964. 

619. MacDonald, QE• cit. supra note 614, at 408. 
620. Lawrence, New Facts on Russian-Cuban Ties, Washing­

' ton Evening Star, Nov. 11, 1964, p.A-19, cols. 1-3. 
621. 50 Dep't State Bull. 744 (1964). 
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1 
bas never agreed expressly to the surveillance overflights by the! 

United States. It is equally clear that the exchange of public 

letters between'President Kennedy and Premier Khrushchev on Oct. 

27 and 28, 1962, contained no express agreement to that affect. 

The facts, however, strongly fortify the tacit understanding be­

tween the United States and the Soviet Union permitting the con­

tinuation of auch overflights as a substitute for adequate on­

site inspections w~ich Cuba refused to permit. Whether Cuba or 

the Soviet Union agreed expressly or impliedly in the premises is 

purely academie. For abundant justification, in fact and in law, 

otherwise exista therefor. 

A retrospective analysis of the operative factors of the 

Cuban criais and of the subsequent events to date establishes un­

equivocally that the removal of the offensive Soviet missiles and 

the termination of the quarantine-interdiction in Oct.-Nov., 1962 

merely ended the direct menacing confrontation between the two 

nuclear super-giants. It was like putting a clean collar on a 

dirty shirt. For the United States and the Western Hemisphere 

are still confronted with a militar,y,threat to hemispheric peace 

and security from Cuba. An unknown number of Soviet militar.y 

troops are still present in Cuba as "advisers" and "technicians." 

Soviet military aid is still flowing into Cuba. Moscow still re­

tains a voice in the military operations of Cuba. The 24 SAM-2 

Soviet missile sites can easily be converted to accommodate SAM-3 

ground-to-ground nuclear missiles with a range well capable of 

covering large segments of the United States. Cuba's propensity 

to expand international communism in the Western Hemisphere was 

manifested recently by its open intervention and aggression in-



- 223 -

tended to subvert and overthrow the democratie Government of 

Venezuela, contrary to the principles of the inter-American sys­

tem.622 In short, while the character of the threat to hemis­

pheric peace and security may have changed since October 1962, 

the serious threat is nevertheless extant. 

It was through aerial reconnaissance photographe that th 

United States first learned that the Soviets had shipped inter­

mediate-range ballistic missiles into Cuba. Both President 

Kennedy and President Johnson made it unmistakably clear that 

continued overflights of Cuba are a necessity to avoid the decep­

tion623 that was practiced against the American States in 1962. 

Aerial reconnaissance is the only way to prevent another build-up 

of strategie missiles in Cuba in the absence of an agreement for 

on-site checks. As long as there is a need to keep an eye on 

what is going on in Cuba, such overflights of Cuba are a guaran 

absolutely essential to the United States and the Western Hemis­

phere. The failure to continue such overflights might result in 

another critical confrontation which could easily escalate into 

World War III. The grim alternatives are continued aerial recon-

naissance o~ Cuba or possible nuclear war. The ~act is that 

aerial surveillance of Cuba has proved to be the best protection 

against a surprise attack and a tremendous contribution to a 

safer and more peaceful world. 

The temporal factor that United States reconnaissance 

flights over Cuba have been continuing for more than two years 

622. See note 424 supra. 
623. Photographe taken by u.s. reconnaissance planescan­

vinced the world that Soviet nuclear missiles were in Cuba at a 
time when the Soviets were denying the fact in the United Nations. 
See note 559 supra. 
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' ' i 
after the removal of the quarantine is non-consequential. Dete~ 

minative is the fact that the United States and other American 

States are still confronted with a military threat from Cuba, 

contrar,y to the Monroe Doctrine and contrary to the resolutions 1 

l adopted by the OAS in 1962. All of the legal justifications for j 

the penetrative aerial surveillance of Cuba during the quarantin~ 
of 1962 pertain for as long as the facts justifying it continue~24 

Finally, under its clear right of individual self-defense, the 

United States is justified in its determination that such con­

tinued reconnaissance overflights are necessary to avoid the de­

ception which was practiced against it in 1962. At that time the 

Soviet Union was assuring officiais in the United States that the 

Soviet Union was placing no offensive weapons in Cuba when in 

fact it had secretly installed nuclear-armed missiles there. The 

case of the United States surveillance overflights of Cuba graph­

ically illustrates that the law is the last result of human wis­

dom acting on human experience for the benefit of the public. 

D. Conclusion 

The right of self-preservation or survival remains the 

supreme law of international life. More broadly, the objective 

is security - the desire to live without serious external threats 

to values or interests. When necessary, States normally sacrllïc 

every other objective. The greater the threat of destruction, 

the stronger will be the tendency to retain the statua guo of the 

self which is to be preserved. 625 

624. 
625. 

i(l95?). 

See 52 Dep't State Bull. 24-26 (1965). 
Van Dyke, International Politics 29-39, 153-1?1 
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The defensive actions taken in the Cuban crisis of 1962 

were limited to: (1) a quarantine-interdiction to prevent the 

1 

l 
1 

further introduction of offensive weapons into Cuba, and (2) an 1 

aerial surveillance of Cuba to ascertain what militar.y activitiesl 

are taking place therein. j.rhe legali ty of the latter is inextri -1 
1 cably dependent upon the legality of the former. 

The legality of the Cuban quarantine-interdiction, which 

action was confined to the high seas, issustainable on the basis 

of individual or collective self-defense in conformity with both 

customary and conventional international law. The aerial sur-

I vaillance of Cuba presents a further legal problem only insofar 

as it involves an actual penetration of Cuban territorial air 

space. The crucial underlying question raised with the penetra­

tive reconnaissance of Cuba is the extent to which a State, pur-

porting to act in self-defense, may, in the absence of an armed 

attack on it and without authorization of the u. N. Security 

Council, take measures which would otherwise be at variance with 

established principles and practices of international law. This 
. 

is the same issue which lies behind the controversy over the le-

gality of the penetrative aerial reconnaissance of the Soviet 

Union by a United States U-2 plane in May 1960. 

The U-2 incident of May 1960 and the Cuban criais of 1962 

are factually similar to the extent that both involved the pene­

tration of foreign territorial air space by United States airer~ 

on a reconnaissance mission in time of peace. Both constitute a 

clear violation of the principle of air sovereignty unless legal 

justification can be found under ether established principles of 

international law. 
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The inviolability of territorial air space is subject to 

two exceptions: (1) consent, and (2) self-defense. Unlike the 

celebrated U-2 incident, both of these exceptions prevail in the 

case of the overflights of Cuba. 

In the U-2 incident there was a complete lack of consent, 

express or implied, on the part of the Soviet Union to the pene-

trative aerial reconnaissance of its sovereign territory by the 

United States. In the Cuban case, on the other hand, consent on 

Î the part of Cuba to the United States overflights of Cuba is 

\i founded upon the provisions of the Rio Treaty which bind Cuba as 

a member State to authorized measures properly voted upon by two­

thirds of the member States. The OAS resolutions, which were bind­

ing on Cuba despite her non-concurrence, constitute constructive 

consent and thus vitiate the necessity of express consent on the 

•part of Cuba. In such event, the justification for the penetra­

tive aerial reconnaissance of Cuba is permissive. 

In the U-2 incident, the United States invoked self-defens 

1
as justification for its peacetime penetrative aerial reconnais­

sance of the Soviet Union. In refusing to condemn the U-2 flight 

as an 11 aggressive act," the United Nations failed to answer 

whether the traditional right of self-defense includes the right 

of peacetime penetrative aerial reconnaissance. The Cuban Crisis 

brings this question into bold relief. 

In the Cuban case, the doctrine of traditional self­

defense appertains even though the United States did not offi­

cially rely thereon. While in the U-2 incident there exists a 

substantial doubt as to the necessity and proportionality of 
1penetrative aerial reconnaissance as a defensive action under thel 
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traditional concept of self-defense, no such doubt exists in the 

. Cu ban case. 

In the U-2 incident the claim of self-defense, founded 

upon the necessity to guard against a surprise Soviet nuclear 

\. attack, seems to fall short of the actual or imminent danger 

; justifying the exercise of the traditional right of self-defense.; 

In the Cuban case, on the other hand, the sudden secretive deploy-

1'ment by the Soviet Union of a substantial nuclear striking force ' 

~to an area which had been formerly free of the immediate threat 

of nuclear war constituted a clear and imminent danger to the 

security and safety of the United States, the Western Hemisphere,! 

and the entire world. 

Whereas the complementary concepts of necessity and pro­

portionality were not clearly met in the U-2 incident, they were 

in the Cuban case. The ultimate test is reasonableness in a 

particular context. The peacetime penetrative aerial reconnais­

ljsance of the Soviet Union was not reasonable under the circum­

stances and thus not justified as defensive action under tradi­

tional concepts of international law. By contrast the peacetime 

penetrative aerial reconnaissance of Cuba, having met every test 

of reasonableness, is justified under the traditional concept of 

self-defense. In both cases the law remains the same; only the 

facts are different. In addition, the intentional penetration of 

the territorial air space of Cuba for surveillance purposes beth 

before and after the United States declaration of quarantine 

finds justification in individual and collective self-defense 

under a regional collective defense treaty. 
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It is often said that international law is a system where! 

States are at once the ir own legislators, judges, and law enforce 
i 

ment officers. 

;cuban Crisis. ,, 

To a limited extent, this was personified in the 1 
1 
1 

The United States may be said to have been its ovm: 

l,legislator, its own initial judge, and it3 own law enforcement 

i;officer. In the final analysis, however, the legality of the 
1 

I

L quarantine-interdiction and of the penetra ti ve surveillance of 

iCuba must rest not only upon the reasonableness of the asserted 

1: claim but i t is the toleration of and acquiescence in i t by other 

rstates (external decision-makers both international and national) 
i 
lwhich ultimately establishes its lawfulness. What more eloquent 

1 expression of international community approval is needed than the 

lfailure of the U. N. Security Council or General Assembly to 
1 

1 condemn the United States, as called for by the Soviet Union. 

The Cuban Crisis of 1962 has wrought some fundamental 

changes in the concepts and application of international law. 

The quarantine-interdiction, as a more usable concept of the 

pacifie blockade, has emerged as a new option of self-defense. 

More important, however, it has provided a new dimension for~lf-

defense in contemporary international law. Whereas scholars have 

heretofore been divided on the current admissibility of the right 

of self-preservation or anticipatory self-defense, both the Cuban 

quarantine-interdiction and the overflights of Cuba provide 

recent State practice which resuscitates this most fundamental 

principle of customary international law. 

The Cuban quarantine-interdiction stands uncontested for 

lthe juridical proposition that self-preservation or anticipatory 

!Jself-defense, in the absence of an armed attack and without 
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authorization of the U. N. Security Council, is permissible as an
1 

1 

individual or collective measure under the Charter of the OAS andl 

j under the Charter of the United Nations. 1 

l 11. Of equal, if not greater, significance is the precedent 

lvalue of the United States military overflights of Cuba. Fre­

I termitting the question of constructive consent on the part of 

1 

1 

Cuba or of collective authorization by the OAS under the Rio 1 

1 

Treaty, we now have a practice whereby the customary right of 1 

j self-preservation or anticipatory self-defense justifies a State•s.

1

: 

\penetration by its milita~ aircraft of foreign territorial air 

space in time of "p~ace" for the purpose of aerial reconnaissance! 
1 

or surveillance. This, in effect, is no more than the applica~o~ 
of the rule of the classic Caroline case ta territorial air space. 

The basic principle remains the same; only the facts have changed 

Such is the process of juridical growth and development ta meet 

new factual circumstances. 

There is nothing permanent except change. Change is the 

lproduct of new circumstances and the response ta new conditions. 

This is true of law, which as a stable, though viable science, 

cannot stand still. It is more particularly true of inter-

national law, which in the latter half of the twentieth century 

has been evolving with unprecedented rapidity to keep abreast of 

the ever-changing world conditions. International law to be 

viable must be practical and must adjust rapidly ta new situations 

encountered in the dynamism and exigencies of modern life. A 

lnon-"Rossumus at ti tude would be fatal. The Cuban Cri sis supplies 

recent confirmatory evidence of this truism. As Oliver Wendell 
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Holmes, Jr., said in 1881: "The life of the law has not been 

logic; it has been experience." Or as the Romans used to say: 

"Ex facto outur jus." 
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