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PREFACE 

The purpose of this study is to explore the possibility of developing 

a legal order in space through the technique of an international organization. 

The motivation for this study springs from the words of the United Nations 

General Assembl;y in that body' s desire ''to avoid the extension of J?resent 

national ri valries into this new field 11 which holds the promise of unique 

benefits for all mankind. In this sense, it is a study of the strategy of in­

~rd~endence in the space age. 

In a world of group researeh, the study is essentiall.y the work of an 

indi vidual. Y et no man works alone. My obligations are n'llillÊ!rous and exten­

sive. The concepts on which the structure of my analysis is built repre­

sent an eclectic selection from the important and highly relevant body of 

theory and studies developed by the scholars in recent decades who are cited 

both in the body of the thesis and in the bibliography in general. Many 

ethers have influenced my thoughts on this subject over the years, in par­

ticular, Professer Peter Sand of McGill University, Dr. G. Fitzgerald of 

the ICAO Legal Bureau, Professer Oliver Lissitzyn of Columbia University, 

and Mr. A.H. Abdel-Ghani, Chief, Outer Space Affaira Group, U.N. 

Special acknowledgement is made of my indebtedness to Professer Ivan 

A. Vlasic of the Insti tute of Air and Space Law, for his helpful guidance 

during the preparation of this dissertation, and above all for his interest 

and co-operation. 

To Dean Maxwell Cohen, Director of the Institute of Air and Space Law 

and Dean of the Faculty of Law at McGill University, I am indebted for the 

thougbt provoking discussions in his seminar on International Organizations 

which initiated my interest in this field. 

To the Commonwealth Scholarship and Fellowship Programme under whose 

sponsorship I was able to undertake research work in Canada. 

To the Librarians at the Inst itute of Air and Space Law, and the Legal 

and Outer Space Sections of the United Nations Library. 

For typing the dissertation and the manuscript I wish to thank Mercedes, 

Maureen, Merylan, Pamela and Gall. 

Finally, I dedicate this work to my Father who has taken a great deal of 

interest in my educational work and has through the years been a great source 

of inspiration and encouragement. 

The present paper was written before the writer joined the United Nations 

Secretariat. The views expressed here are those of the author in his personal 

capa.city. 
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GENERAL INTRODUCTION: 

A Perspective for a Legal Order in Space. 

It ~ seem stre.nge that man should strike out in a new venture 

in peaceful co-existence on the Moon, Mars or Venus, before learning to live 

peacefully on earth. But now that we have reached e.nother world, it is time 

to look beyond the sp&rkle an.d gll!lllour of tb.e adventure to the sobering 

reality of what the se advances mean. For, 'hone are so blind as those 

who will not see.• 

The challenges of space a.re :ma.t.Jy and by virtue of i t s nature i t is 

a logical arena tor co-operation among men and nations. However, it 

also entails new problems both in its military potentialities and in 

the power of space technology to affect man's physical enviromnent. 

In his conquest of space man also seeks to ascertain the law governing 

his astronautical activities - both on earth and in space. 

This challenge has fired the imagination of many legal scholars and 

has resulted in a flood of literature. The law always has had as its 

object the reconciliation of divergent and conflieting interests. The 

problem t~ is that human ingenuity has created forces of tremendous 

power, and the need for their control is both urgent and indispensable 

for the very existence of man. Similar 1y, the need for a more effectual 

system of international law has become a necessity. Hence, it is up to 

the lawyers and jurists to balance the conflicting interests in space 

among the peoples of the world, by working towards a more effective form 

of International Order instead of Inter-National Order. 

Since time immemorial man has dreamed of rising above the atmosphere 

which surrounds his planet and· exploring the vastness which lies beyond. 
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It is a magnificent dream, compounded of his inherent spirit of adventure 

1 and thirst for knowledge. 

Full realization of the dream is not yet in sight but those now 

living in this era of expanding technology are privileged to witness 

the early steps towards the goal. Sorne man-made abjects are this moment 

orbiting about earth as compa.nions to natural moon which has been circling 

the pla.net for millions of years while others have been launched to roam 

the solar system forever, mute testimony to huma.n capabilities for fulfill-

ment of the great dream. 

Our solar system consista of nine planets in a ga.laxy (the Mil.ky Way) 

perhaps 100, 000 light years in diameter ( each light-year being equal to 

about 6 trillion miles). Within this gala.xy embracing billions of stars, 

millions of which like the sun, are the center of a planetary system. Beyond 

our gala:xy millions of other gala.xies, w1 th their stars and planetary systems. 

Man's telescopic observable universe extends at least two billion light years 

from us in all directions. The cosmos appears infinite. 

The nearest neighbour outside our solar system is Proxima Centauri, 

a star about 28 trillion miles away. Assuming travel by spaceship at the 

speel of light of 186,282 miles per second were possible, travel one way to 

Proxima Centauri would exceed four years. 

Thus it appears that inter planetary travel for the foreseeable future 

2 will be limited to our own solar system.· Some of the planets such as the 

1
For an historical review of the evolution of the speculations from ancient 
times see Ley, w. Rockets, Missiles ~d S;p~ce Travel; N. Y. 1957. 

2us Congress House Select COmmittee on Astronautics and Space Exploration, 
Space Handbook - Astrone.utics and its Applications; Staff Report, H.Doc. 
86, 86th Cong.; lst secs.; fi959, pp.17 and 18. See also- Adams, Carsbie, c., 

"Space Fligb.t", 1958, Levi tt, I. M. , "A S;pace Traveller's Guide to Mars" 1956 
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Earth, have natura.l satellites of their own such as the Moon situated 

about 240,000 miles from the Earth which is one of the oldest abjects 

in the solar system. Because of its lack of any appreciable atmosphere, 

it remains to this d~.in essentiall.y its original. sta.te, and for this 

rea.son it is an important abject of study in spa.ce resea.rch. Among the 

planets, Venus and Mars natura.lly have been the first to receive close 

study by means of space probes. The solar system we hope to explore is 

tiny in relation to the universe as a. whole, but an a.rea of tremendous 

magnituie in Ea.rth terms. 3 

Viewed in ma.n-terms of time and distance, the challenge might seem 

insuperable. Yet one has only to review the technologica.l accomplisbments 

of mankind in the twentieth century and the 'impossible' becomes merely 

'difficult'. "In our present situation we are reminded to some extent 

of the situation created by the successful adventures of Christopher 

Columbus in the year 1492. Then new continents which ha.d hitherto only 

been dimly imagined were discovered and became realities."4 

3"Assuming that we have a Spacecraft which can travel a.tr•.a. constant 
speed of 25 miles per second (90,000 m.p.h.) in any direction in 
space, it would ta.ke this vehicle to travel from the earth to various 
destinations in space: 

Destination Dura.tion of Trip 

The Moon 2.9 hours 
Mars (nearest approach) 16.0 d~s 
The Sun 43.0 days 
Uranus 780.0 d~s 
Pluto 4. 5 years 
Alph Centauri (nearest star) 30.000 years 
Center of Milky W~ (our ga.la.xy) . 560 million years 
Andromeda. Nebula. (nea.rest sp~a.l ga.laxy) 15 billion yea.rs 

DuBridge 'Space Exploration: How and Wby1' Cite~ by McDougal Lasswell 
and Vla.sic, in BLâW and Public Order iilSpacen Yale, 1963, p.4l., 
hereina.fter referred to as "LâW and Order in Spa.ce." 

4Fr. w. Von Ra.cbha.upt - First Col.loquium 'on Law of Outer Space, The Hague, 
1958, p.l. 
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Wilbur Wright in 19<13 said "I con:fess tha.t in 1901 I said to my 

brother Orville tha.t man would not fly for fifty yea.rs. Two yea.rs la.ter 

we ourselves made fligb.ts. n Who foresaw the Commercial and Milita.ry 

developments of modern aeronautics in those early d~s of flight1 

However, now that in defiance of the law that what goes up must 

come dawn, Man has gone there and st~ed there; it is necessa.ry to 

ta.ke a lesson from history and learn to view things more realistica.lly 

than was the case before. "Althougb. the problem.s are many, the currently 

contempla.ted space missions are technica.lly possible, and even the hazardous 

new environment of outer space presemts no conditions which are impossible 

to counter in modern technology. n5 

There is more involved in spa.ce exploration than satisfaction of man's 

natural curiosity; his objectives have been comprehensibly identified by 

the distinguished authors of "Law and Public Order in Space" (Power and 

Security, Wealth, Enlightenment, Skills, Well-being, Respect, Loyalties 

and Rectitude). 6 

The scientific data to be gained can be translated into benefits to 

man's peaceful existence on his own planet. Those are specifie applica-

tions which already are obvious: expanded and improved world communications 

through the use of a.rtificia.l satellite rel~s; intercontinental television; 

advances in meteorologica.l science; navigation, geodesy, mapping. 

Astronautics, a.lthough a new industry, already has an important impact 

on the government private industry and em.ployment. According to some forecasts, 

5Prof. H. G. Stever - Chairman of NASA and the Insti tute of Aerospa.ce Sciences 
in "Outer Space Prospects for Man e,nd' Society" ed. Bloomfield N.Y. 1962, P·29· 

6 ' 
Law and Order in S;pace" op. cit. supra note 4, at 66 
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within the next decade, it may well become the la.rgest industry in terms 

of' employment, with every •cientif'ic and engineering field pa.rtaking in 

its expansion. 

Andrew G. Haley predicted that: "From the astrone.ut • s efforts will 

arise the greatest industrial camplex in the history of' the world. The 

combined number of production workers in the autome.tic field of the entire 

world and the dollars spent on the autome.tive industry will soon, in each 

case, be equal to only a fraction of the astrone.utics industry. During 

the next 10 years the peoples of the Earth will finally be faced with an 

industrie.! revolution never bef'ore realized - even on a prorated basis 

and te.king into consideration all elements of finance, population and 

industry."7 

The long term benefits are lesa tangible, They lie in knowledge. 

The modern world in which we live is the product of' the accumulated 

knowledge of centuries. Solution of the mysteries of the universe ca.nnot 

fail to elevate man·• s statua on Earth and bring a world standard of existence 

beyond anything we ca.n now imagine. 8 

However, the opportunities aff'orded by space exploration should not 

blind us to the corresponding problems it will present us with. There is 

a great tendency to hope that the canquest of space will solve a host of 

present problems. The facts of recent history demonstrates to us that 

instead it will more implacably confront us with them. 9 

7 "The Next Ten Years in ~ace ( 1959-69) u Staff report H. Doc. lll5; 86th 
Cong. lst sess: 1959, P• 7· 

8Ibid, and "The Practical Value of Space Exploration; House Report, 
No. 1276, 87th Cong; lst sess. 1961. 

9Bloomfield op. cit., supra note 5 at 31-63. 
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A question that is most intriguing concerna the probl.em of sovereignty -

what is the extent of sovereignty outward or upward of a sovereign nation. 

We know that sovereignty ot a coastal. state extends over its territorial. 

sea. We know that the juriscistion of the subjacent sovereign extends 

over its airspace. Does sovereignty extend beyond the airspace? If so, 

how far? If not, where does airspace end and outer space begin? 

other questions may be more immediately practical.; but this question 

of sovereignty in space has been more thoroughly discussed and disputed 

than any other. 10 Within limitations, it is generally agreed that outer space 

is a different entity from airspace, and some where there lies a dividing 

line between the two. · Most writers agree that "at some point there is a 

limit to .the extension of terrestrial. sovereignties, and that in due course 

11 practical international necessities will lead toits definition." Apart 

from this general agreement in the princip le, there is the widest variation 

in the proposed application, and for every suggested legal opinion there 

appears to be some astronomical. opinion to back it up. 

Outer space is utilized by artificial satellites intended to advance 

scientific knowledge, by military spacecraft and missiles, and by inter-

planetary craft. These diverse types of craft and activities in outer 

1<lvïde: "Public Order in §Pace" 267-81.; Andrew G. Haley, "Space Law and 
Government*; N.Y. 1963, p. 77-116; hereinafter referred to as, "space 
Law and Government." 

11Jessup and Taubenfeld, Control.s for Outer Space, N.Y. 1959, at 209. 
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~ace provoke equally diverse problems. 12 

Now that :manned space flight has been accomplished, it will, we rna:y 

suppose, be but a matter of tim.e un til men are placed on ether planet a, 

and this achievement will lead to problems of jurisdiction and sovereignty 

which may d.warf in seriousness tlle present problems of an upper limit to 

the area in which national sovereignty lll8\Y be claimed. The jurisdictional 

problems will be transferred to the &reas through which the men will travel, 

and on which they alight. First among the problems encountered thereby will 

be the legal statua of space itself. Whether it should be res omminum cammunis, 

on the anolo&" of the high seas and therefore being extra commercium, it will 

be incapable of appropriation or it should be res nullius, capable of appro-

priation. The proposed legal statua of the moon and ether stellar bodies, 

is like space itself either res omminum canmnnis or res nullis. 13 

l2No definite public objection has until now been made to.the overflight 
of national territory by artificial satellites. The USSR has made no 
objection to the lauaching of any satellite, even of those which cross 
Soviet territory and a United States Deputy Secretary (~arles) h&s stated 
that his country would have no basis for objection if the Soviet Union put 
into orbit in outer space a reconnaissance satellite capable of observing 
the United St&tes. (see Becker, c. "Major A$pects of the Problem of Outer 
Space" 367). This statement on behalf of the United States exceeds expli­
citly the position which is no more than implicity in the Soviet Union's 
silence. The USSR in making no objections, m~ either have adopted a 
view similar to Q,uarles', or it m~ in fact have objections which have 
remained unvoiced for seme good reason and as such we lll8\Y venture to Saf 
that it is perhaps an ;initial stage of the development of a principle of 
custom&ry international. law permitting the orbiting of satellites not 
designed to inf'ringe the sights of ether states or inflict injury or damage. 
However, it still remains a problem that is far from being settled. 

13The United Nations General Assembly resolution 1721 (XVI) of Dec.20, 1961, 
and resolution 1962(XVIII) of Dec. 13, l963m declared that outer space will 
be incapable of appropriation but will be open to exploration and exploita­
tion of all States for peaceful purposes. However, problems are still many. 
For a discussion see Jessup and Taubenfeld, op. cit., supra note ll; Kenneth 
A. Finch - Terrestrial Claims to Celestial Bodies; 2nd Colloquium on Law of 
Outer S:gace, London 1959 and Public Order in Space, op. cit., supra note 4, 
P• 85-94• 
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Concerning the problem of the statua or artificial satellites and 

spacecraft themselves, it has been suggested that the solution will be 

found with reference to the statua given to the space in which they are 

moving to determine the claims rslating to competence to counter nationality 

to auch craft, symbolizing the acceptance of a rule of international law 

which states that a special relationship exista between a particular state 

and the transport instrumentality which has the nationality of that state.14 

Some of the problems arising from space flight have more immediate 
,. 

importance and more immediate effect, than the legal statua of stars or 

of space - the problem of damages caused by space activity, both to objecta 

on the surface of the earth or above it. 15 Another example of a practical 

problem which cannet await a more rational world order is the cluttering 

of radio channels with signala to and from satellites on frequencies which 

impinge on those used for work ~ activities on earth, a problem which 

will predictably intensity as communication satellites become operationa1~16 

Problems relating to pollution and contamination, and appropriation of 

cosmic r~s in addition to more remote contingencies of regulating the re-

lationships between the existing communities which ~ be found to exist 

on other planets or their satellites have to be faced. But beyond ali this 

14For further discussion vide: Law and Order in Space" pp.54l-543 and 550-565. 

15see Cooper, J.C. Memorandum for an International Convention on Third Party 
Damage Oaused by Space Vehicles, Third Colloquium on the Law of Outer Space 
Stockholm 1960; Bresford, S.M. - "Liability for Ground Damage Caused by 
Space Craf't", "Le al Problems of S ace loration" symposium, staff report 
Doc.No. 26, 87th Cong. lat sess. March l l; hereinafter referred to as 
"Symposium". vide: Infra Ch. I. 

16International Telecommunications Organization ITU is making great efforts 
to resolve this problem within its framework. See also Andrew G. Haley, 
"Space Age Presents Immediate Legal Problems ", lst Colloquium of the Law 
of Outer Spa~e; The Hague 1958, P•5· Vide: Infra Ch.II, and Ch.III. 
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lies the rea.lm of milita.ry security, and it is here that the most :profound 

issues of law and order will increa.singly arise. 

Legal :problems that relatè. to acti vities in outer space are therefore 

alreaêcy' numerous and will grow in vol.ume as space activities unfold. 17 

"Gra.dually and inexorably ( flight) tra.f'fic will increa.se, new :propulsive 

systems will be found which will reduce the cost of construction and 

operation, commercial enterprise will demand access to space, emigration 

will cammenc~ meteorite mining will became an industrial objective, and 

all the ancient problems of law will be re-asserted under.vastly more 

camplicated circumstances. "18 As the problems accumula te, the statesmen 

of the world face the a.rdous task of bringing space technology within a 

framework of international order. 

However, none of these and related problems can be resolved in spa.ce. 

Their solution must be sought on ea.rth through statesma.nshi:p, rational 

milita.ry policies, diplomatie negotiation and above all in creative and 

imaginative planning in the fields of international law and international 

orga.nizations. 

l711Again there will arise in a new frame of reference problems of neutrality 
and bel.ligerency, of neutrality, domicile, statelessness, interment, asylum., 
sequestration, blocka.de, havering extra territoriality, embugo, re:pra.isal, 
boycotts, expropriation, pira.cy, contraband, custams, prize :proceedings, 
emigration, immigration, mandates, colonies, tortions, Violations, civil 
claim.s, · venue jurisdiction and so on." The list. could be extended many 
times over - See Hoga.n, John, c., St. Lewis University Law Journal, Spring 
(1952) :P•79 for a complete list. · 

18Ha.ley, A. G. - "S:pace Law and Meta.la.w - A Syno:ptic View" Harvard Law Record 
Nov. 8, 1956. 
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It is with this task that we are concerned here. This paper there­

fore does not attempt to discuss the m;yriad of foreseeable legal problems,19 

rather it is limited in the main to.the more general consideration of the 

de~elopment of a legal order in ~ce, through the technique of interna-

tional organizatian. We are here therefore not concerned wi th prophecy 

but an exposition of the legal and political trends that are already taking 

shape. 

The legal order that is envisaged here is not confined to the process 

of enumerating rules of international law for the conduct of space activity. 

Our task is a much wider task of establishing a system of controls within 

which exploration of outer space will take place in an orderly fashion. 

Many people envisage law as a kind of itany of prohibitions and permissions. 

What is generally overlooked is the creative tunction of the legal system 

as a factor in the complex process of mobilizing community action to deal 

with situations which require positive and sustained meàsures. Mr. Schacter 

s~s: 

Law in the U.N. (or elsewhere for that matter) is not to be approached 
as a set of autonamous norms which dictate .decisions but as a process 
through wbich states and peoples pursue their interests and undertake 
joint action in.accordancewith felt necessities and ve.lues."20 

l9an background material on legal problems relating to outer space, vide: 
a compilation entitled "Legal Problems of Space E:x.pl.oration: A Symposium11 

Gallow~ (ed.) prepared for the use of the Cammittee on Aeronautical and 
Space Sciences, US Benate, 87th Cong.; lst sess.; March 22,1961. For 
outer space documentation generally, vide: a compilation entitled "Documents 
on International Aspects of the E:x.ploration and Uses of Outer SJ>ace, 1954-62, 11 

Staff Rept. prepared for the Committee on Aeronautical and Space Sciences, 
US Benate, 88th Cong. lat sess.; Doc. No. 18, May 9, 1963. 

20
As stated by Mr. Oscar Schacter, Director of the General Legal Division, 
U.N. Secretariat, in his l.ectures on '1Law Politics and Action in the 
United Nations," delivered at The Hague Academy of International Law, 
The Hague, in July 1963, which the writer was privil.edged to attend. 
Vide: Hague AcadeJey" of International Law Lectures, Vol. lo::) (1963) Part II 
169-256, Leyden (A.w.) Sijthoff, 1964. 
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In discussing the development of a legal order in space we therefore, 

are concerned with a. fa.r wider function than the dra.fting of principles 

in the "well-worn language of legal conceptualism. " A legal order in 

which the communit~ action will be mobilized through international 

organization to deal with the situations which require positive and 

sustained measures in the whole complex of outer space activity. 

It is our thesis, therefore, that legal order in space has to grow 

but not grow wild. It should be seeded and nourished in the ligb.t of 

knowledge, framed within legal principles established by world agree­

ment through international organizations, and thus develop and flower 

as science unravels the ~steries of space. 

As we proceed, we will identif'y this process as it is taking shape 

today. In the next two chapters we will examine the role of international 

organizations responsible for the new process and in the final chapter 

we will attempt to evaluate their role and conclude ~ith an examination 

of the role that an international organization could play in the develop­

ment of a legal order in space. 
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Bx•in:tng the ialpllcat~ODS Qf the organizatioDS and general principles 

that govern international apace activit~es should help to identif;r the wa;rs 

b;y wtûch desired regulation m&J' be acca:aplished. If' the purpose and degree 

of' present methods ot regulation can be determined, the result should 

contribute tO'N'&l"d a more specifie awa:reness of sœne of' the det&i.ls in-

. volved in ascerta.i.ning the process tha.t wOL\ld help evolve a legal order 

in space. 

Va:rious international organizations interested in apace activities 

have b7 their charters or constitutions and recammendations or resolutions 

cont&ining general principles f'or guià&nce in the use and exploration of 

outer space have contributed to the developm.ent of a legal order in space. 

It is our purpose here to examine the work of' the United Nations in order 

to determine its role in the process of developing auch an order. 

Whatever the merita of the political realism of Dumba:rton Oeks and 

San Francisco, with its eçha.sis on securit;r rather tha.n law, it has since 

become clea.:r that there ca.n be no securit;y without a framevork of interna­

tional legal order. This tact has been evidenced b;y the persistent efforts 

within the United Bations to appl;r more effective~ existing precepts of 

International Law. 

Aithough relativeq little recognition has been accorded to legal decisions 

and opinions scattered throughout the records of meetings, Secretariat m.emoranda, 

press releasea, and other miscellaneous documents, it is, nevertheless clea:r tha.t 

these acta are gradna.JJ7 add1ng to the bodT of International Law. Indeed 

in sam.e fields auch as outer space affaira it ia clear that when welcled 
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together they will for.m a cOherent and usetul s7stem of law. It therefore is 

imperative that we examine how the contending interests in the field of space 

have been gi ven legal accomm.odation in the United Nations, so that ve lll8J" 

ascertain the :l.llpact of a contempora17 process that is bu~ làing legal order 

in outer space. 1 

The ground on wbich the activities of the United Nations in the tield 

of outer space rest is the provision ~Article 1, paragraph 4, of the Cha.rter 

stating th&t the United Nations shall be a center for h~zing the actions 

of i ts Members in atta.j n:i ng their caœaon ends, and the pledge gi ven b7 Members 

in Article 56 "to ta.ke joint and sepa.rate action in co-operation vith the 

Organization for the achievement 11 of solutions of international economie, 

social, health, cultural and education&! probl.eu. The General Assembl7, . 

the Economie and Social CouncU, and their subsidi&rT organs, as central 

organs tor har.monizing the actions of Mem.bers, have developed international 

eo-qperative activities in fields vith a scientitic interest. The Secretar,r­

General has s:tm::tJarJ.T used his tunctions to prom.ote co-operation sm.ong 

Governments. 

The question of a legal order in outer space vas first thougb.t of in 

1957 when i t was introduced into for.mal disarmament negotiations by the 

United States at a meeting of a Sub-Cammittee of the united Nations 
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Disa.rmaaent Cœmiasion. To a la.rge extent, thoup not completel.1' a.s ve 

shall see, it bas remained emuahed in the problem of arma control. 2 

Ma;oJ' of the differences .bet'tlf•en the tvo maJor parties inTolved in the 

tJnited Dations actiTities vit~ respect to international co-operation in 

spaee have revolved &round the question of ~t constitutes legitimate 

space aetiTitr. And this, ot ecmrae, h&s tumed on the kinda of spaee 

programmes that each has wa.n.teà.'to p]4ce under an arma control agreement. 

The test of legitillacr for the Soviets ia whether an aetiTit;y is m:l.litar.r 

or non-11111taey. J'or the United states it is a question of whether the 

actiTitris pea.eeful or asgressive. Both these distinctions have inTited 

ditficulties. United States N:gues that the Soviet distinction is umrorkable 

trœ the tecbnical point ot Tiev since &J..most everr kind of spa.ee a.etiTit;r 

at this earq stage mill' have militar.r applications. The US distinction is 
3 ' 

b&sed on the motives plus acta. Taken to its logical conclusion the motives 

ain the General Assabq (XIV) debate on the question of "The Peaeeful Uses of 
Outer Spaee, • Cuba stressed this point: "The :missiles and rockets vith which 
the Soviet Union and the United States have launched a.rtifici&l satellites in­
to outer space 83:8 far frœ being pureq and simpq scientific instruments tor 
exploration. This is recognized b7 all Power a, especia.l.l1' b7 the two great 
Pavera vhich have opened the W&7 to the era. of outer space. In aubmitting 
this item at the last session of the General Assembq, the Soviet Govel'DIII.ellt 
warned us that the danger for hU1118Dity did not lie in auch rockets and missiles, 
but in the atomic and h;Jdrogen bœîbs that ther might carrr. In the expla.nato.t'.J' 
memorandum submitted br the United States delegation vith regard to this itea, 
it is stated • the potenti&l uses of outer space for destructive purposes are 
onl.7 too apparent. ' 
"So far as the Cuban delegation ia concerned, this is the most important aspect 
ot the entire question •••• We cannot divorce these poverful missiles trca 
the a:rmaaents race becauae ther have put into orbit satellites and pla.uets, 
and have even re&ched the moon. If nuclear araen&ls vere destrored and if ve 
succeeded in prohibiting the manut&ctU're of nuclear veapons, then the missile 

· would be an instrument tor scientitic exploration onl.7 and spa.ee ships vould 
be reduced to the concept of Jules Verne, that is, to vehicles tor peaeeful 
travel in outer space." (œ Doc. Ajc.J../PV.l(ff9, ll December 1959). 

3us, Congress Hou.se, Cœaittee on Science and Astronautics, US Policz on the 
Control. and Vse of Outer Space, 86th Côngreas, lat Session, 1959. 



- 15 -

of the United States are au peacetul; therefore, aJ.l of its activities in 

apace even those ca.rried on b7 the milita.r;r, are pea.cetul. activities. 4 US 

motives &re doubted b7 the Soviet Union as there is no precise wq of 

determining motives, and so in pra.ctice no agreemeat that would help 

evolve a legal arder in spa.ce wa.a possible baaed on these distinctions 

except the instances of co-operation concerning auch a.ctivities as weather 

aad cammJD:fcations satellites whose milit&rT utilit7 is sutticientl1" m1n:haa1 

to avoid 8Jl7 serious objections. 

A new impetus toward creating a legal arder in space tbrougb the Un1ted 

Nations wa.a initiated b7 the launcbing of the Soviet aputnik in 1957 which 

resulted in a reassessment of the policies of the spa.ce powers. Hovever, 

it seems unlik:e~ th&t the new approach wa.a intended to bear concrete resulta. 

It appea;rs rather to have served as a propagand& llOV'e on the pa.t't of the US 

to counter the Soviet success in spa.ce. The origin&J. proposal b7 the US 

President, which wa.a J.ater submitted to the Disarmament Sub.Committee, had 

been presented in the context of the ol.d .A:m.erican demand that 8Z!7 agreement 

required adeqnate inspection procedures. 

4Abrahaa Chqes, then Legal Adviser to the us Department of State sqs, "it 
is well to be precise about what is meant when we talk of, pea.cetu1 uses of 
outer space. It is perfect~ clea.r that the dividing J.ine cannot be drawn 
on the ba.aià th&t a part:îcular spa.ce activ1t7 kas militar;r applications or is 
ca.rried out b7 ail.ita.r;r personnel. A navigationaJ. satellite can guide a naval. 

.Teseiaa.a well as a merchant ship. A commnn:fcations satellite can serve a 
milita.r;r establishment .as well as civilian comanJD:fties. Photographie obser­
vation trau. space 11&7 be used for mapping Or for militar;r pl.azln:fng. The in­
struments which guide; a sp&ce vehicle on a seieatitic quest 11&7 &lao guide 
a space vehicle on a milit&rT mission. America.n and Ru.ssian a.stronauts have 
been members of national ~4 _fOrces, . but this bas Uf'orded no reason to 
challenge their a.ctivities ••. IJlter:a.atiœal. arrzation &ad :race; proceedings 
of the Conference on the Law of spa.ce and of tellite Côiiiîiiûrti cations, 
Chicago, Ma7 196;, p.58. 
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The Soviets_ ha.d co:uistent]J' rejected this reqùre-.nt aa aimp]J' an 

.Aaerican attelr.Pt' '-t· eàpi.onase, 8.n4 ~t a'Q.ould have bee evident that the 
-' . . - -~ t - ~. ~; '• . 

Soviets voUld not aecèpt inspecti~ iJi :. 8Zl area where thq . bad apparent 

superiorit7. 

Then, on Janua17 12., 1958, the President sent a proposal to Prellier 

Bulganin wh:l.ah in etfect 'ca.lled tor:tàe ·oàJm:tns ·.of ICBK's tram outer 

space. The Soviets saw this as an atteapt b7 the United States to gain 

a lli.lit&r7 &dvantage. An7 Soviet ret&J.iato17 attacks on the United 

States would involve the use of rockets and these vould have to go thrGI.J8h 

outer space in the course of the:l.r f.l:l.sht to the target. The Soviets bad 

b7 this tiae decided to focus on rockets as a :major co:çonen.t of their 

strategie force, and rithout them that torce vould be eons:l.derabJ.T 

we&kened. On the other b&Dd, the United States bad a strategie foree, 

made up to a great extent of long-range bombera and medium-range missiles, 

located on the periphe17 of the Soviet Union. 5 If the Soviets ~lad agreed 

to 'ban 'bal.listics missiles trom. outer sp&ce the7 would have been help:l.ng 

to create order in space, but would in the process el ;imi na te a u.jor part 

ot the:l.r strategie foree. As the original Soviet text puts it: "One 

eannot tau to see tb&t in ra:Ls:Lng the question of banni ng the use of 

eoslli.e spaee for militar;r purposes the United statea is m&k:ing an attempt, 

througb a ban of the inter-continental ballistic rocket, to ward off a 

ret&liatorT nuelear blow through coslli.c space while u.intaining :l. ta n.ume­

rous 111.llt&r7 bases on foreign terr:l.tor:l.es intended for attaeking vith 
6 

nucl.ear weapons the Soviet Union 8Zld peaeetul states t'r:l.end.l.7 to it. n 

5RaJ.IlODd L. Ge.rthotf, Soviet Strateq in the Buelear Ar,e (lfew York: 1958), 
P• 227• · 

6um.ted lfatio:u Gen.eraJ. Assably, official records, l;th session, Annexes, 
Doc. A/?J8lf3, 1959, p.;. . . 
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The Sorlets ansvered the .American proposal. with cm.e of their GWD.. It 

accepted the J;aerican tropos&l. tl,l&t .uttar,r rockets be b&Dlled :trœ outer 
1 ',' 

space, but al.so stipulated that at the aaae tiae aJ.l foreip milit&rT 

bases be litJ.Uidated. 7 This ~ld deJÙLD.cl b.ad been rej ected Jll8ll7 tilles b7 

the United States on the grounds that it vculd signi.ficutq vea.lten 

the Ellita.r,r position of US Tis-a-vis· the Soviet Union. It ..a-r be 

reJ.evant to point out at this stage th&t it was the United States wh:l.ch 

first introduced the question of attem.ptiDg to create a legal. order in 

outer sp&ce in the context of dial.r'III.Uient ud &ras control. 

These earl;r attempts vere made verT cautiouaq b;r the space powers, 

for it vas possible otherwiae to have approached it f'rœ a different 

direction, f'rœ th&t of dis&l"'laent, if at th&t stage the:r vere interested 

in creating a legal order in outer space. 

The next stage in the attempts within the United Nations to create 

legal order in outer ap&ce vas centered round the question of establishing 

a.n independant &geney to regulate apace acti vit:r. We will postpone the 

discussion of this question for a later ch&pter that de&ls specific&llr 

vith this question. Suftice it to sa;r, therefore, that the United states 

first conceived of the ide& of creating a.n agenc:r but the US Administration 

was advised that the tim.e vas not :ret ripe for it and consequentl:r the 

Soviet Union took the honor of introduciDg the :fdea for the first time in 

the United Nations in March 1958. United States rejected the propos&l on 

the ground that not enough ia known as to hov space vould affect interna­

tional politic&l s:rstems. Subsequentl:r, hovever, the United States 

7 Soviet memorand:wll of Ma:r 5, 1958, Dept. of State Bull. Juq 7, 1958, p.19 
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a.greed to a st\ldi et tàe ql.té•tion of ~e. fe&sibillt;r of auch an organiza.tion 

b;r a COIIIIIlittee, Yhieh, in ita report, rejected as inappropriate &al' atta;pt 
. 8 

to establish a United lfations spa.ce agenc;r. 

Proposal ot t~',Soviet ~on to set 'UP a UBited Nations agenc;r for 

international co-operation in research and cosm.ic spa.ce and to serve as 

a clearing bouse and co-ordinator tor national resea.rch9 and the coanter 

proposal of the United States to set up a cc.ittee to stuq tlae ver,. 

same question b;r an Ad Hoc committee of the U.B. resulted in the decision 

of the 13th session of the General Assembl.T to include both items under 

the title ·~estion of Pe&cetu.l Uses of Ou.ter Space. •10 The US proposal 

auggested: 

• • • that the cOJIIImittee should atuq the follaw:Lng: 

(a) the aetiTities and resources ot the United Mations, its speciaJ.ized 
agencies, and other international bodies relating to the peacetu.l 
uses of outer spa.ce; 

(b) the scope ot international co-operation in the peacetu.l uses of 
outer apace and prosrea:mes which cœld appropriatel.T be Wlder­
taJten under the United Nations auspices to the benefit of 
ever;rone; 

(c) the :fUture United Nations organizational a.rr&ngeaents to taeilitate 
international co-operation in the peacetul uses of outer spa.ce; and 

( d) the nature of legal. problems whichJ.F arise in the ca.rr.Jiug out of 
programmes to explore outer space. 

At a m:ln:lmlœ. this proposa! meant that &n7 international action under the 

aegis of the United Nations to develop a legal. order in apace would not be 

8vide infra Ch. 3 

9u.B. Doc. A/}3ll3. See &lao official records of the General Assemb~ 13th 
session, .Annexes, Agenda Ita 60. 

10"fhe Peacetu.l Uses ot Ou.ter Space, • United lfations BeTiev, Januar;r 1959, p.lO 

ll 
Statement b;r Mr •. Lodge in the U.B., Dept.of State Bull. December 15,1958,p.976 
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organi.zed for a 7ear, since the Ad Hoc COIIIIlittee Y&B requested to report 

its findings at the 14th session of the General AssemblJ'. The United 

States proposa! was eventu&l..l;r accepted b7 the General AssemblJ'. It was 

at this point that the question of disa.rmament waa fin&l..l;r segreaated 

in a meaningf'ul sense tram the question of international co-operati<>n 

in space. Thus the two major Powers had cODDDitteed themselves to tJae notion 

of creating a legal order in space under the aegis of the U.N. 

The major problem became the composition of the Ad Hoc Cammittee, 

or, as it is ~ referred to, the question of parit7. The problem 

arose from the Soviet demand that it have as man;r representatives on 

the Committee as the West. This was onlJ' one in a series of moves b7 

the Soviets to claim. equal representation in international organizations. 

The desire was to express itself in COSPAR and the IAF and fina.l.ly in the 

demand 'for Troika in the U.N. Secretariat. It is interesting that, 

although t~e Soviets had viewed itself ~ le&ding one of the three major 

blocs, onlJ' at'ter the sucee as in space did thq start to demanl that 

international organizaticms re~lect this perspective. 

Speeit'ica.l.ly, the origi,nal A$erican proposal h&d suggested a nine-
"'" 

Member committee on which the Soviet bloc would have one vote. The Soviets 

demanded a committee with equaJ. representation fran each of the three blocs. 

The Soviets felt the7 could hardlJ' be expected to consent to a committee on 

whieh the7 h&d onl7 one vote, since thq were without question the le&ding 

space power. The United States rejeetèd the Soviet vieY of the world and 

argued that the two criteria for membership on the Cammittee should be: 

demonstrated abilit7 or interest in space, and accurate re:flections of the 

12 geographie membership of the General Assemb~. 

12statement b7 Kr. Lodge, Dept. ot State :Bull., Janua17 5, 1959, p.26 
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These differences were impossible to coçromise t'or two rea.sons: f'irst, 

the United States vas unw:ilHng to accept what it saw as an exaggeration 

of the Soviet lead in space. 8ec0Jl4, the American delegation bad no desire 

to we&ken its voting positiœ in the, Urdted lfations.1; The Soviets, pro-

bab.l7 for m.uah the same reuons, reaained a.damant in their demanda.. The 

United States then determined it wauld go &head with its intention of 

setting up an Ad Hoa COJIIIDi.ttee according to its own criteria, over Soviet 

objections. Under US leadership a tvent,--nation group sponsored a revised 

dr&f't resolution calling t'or an eighteen-nation committee composed of 

fifteen Western and neutral nations and three Soviet bloc States. 14 
In 

December the General Aas~ created the eighteen-nation Ad Hoc Camnittee. 15 

The three Soviet bloc States plus the United A:ra.b Republic and India ref'used 

to participate in the Committee•s work. 

The Ad Hoc Camnittee divided itself into legal and technieal sub· 

committees and prepared a report for the 14th session of' the General 

Assemb.l7. 16 Given the tact th&t the Committee was to a great extent a 

creation of the United States, the tact that the United States wa.s the 

~ real space power p&rticipating in its deliberations, and the tact 

that all of the p&rticipating members were in var;ying degrees SJ'Il.P&thetic 

to the United States, it seems reasonable to assume that the United States 

1~Lincoln Bloomfield, "The Prospects for Law and Order• Outer !P&ce, Ed., 
Lincoln Bloomfield (Bew Jersq: 1962), p.l64 

14pept. of' State Bull. , Janu&rT 5, 1959, P• 26. 

l5The COIIIIIittee wu caçosed of Argentin&, Austr&lia, Belgium, Brazil, Canada, 
Jl!:echoslovakia, France, India, Iran, Ita.l.7, Japa.n, .Mexico, Poland, SWeden, 
USSR, u:AB, mt, . &nd ,~ ' . . 
The COIIIIIittee e1ected Dr. Koto Matsud&ira (Japa.n) as Chairma:n, Dr. Mario 
Amadeo (A:rgen.tine.) as Vice-Chai~, and .. ·. Joseph :Nisot (»elgium) &s rapporteur. 
Two sub-camnittees were est&'bllsh.e4.; ,a. teèhnical sub-cc:adttee with Prof. 
Antonio Am.brosini (Italy) as Ch&iraan. These sub-coœittees held a total of 
twent;r-tiTe meet~s in. which working papers were discusaed and their deli­
berations sex-Ved> in ~ge· part. as :thè ~i•. · .. for t~4tinal repQrt, which was 
unanil'loual;r -.â.opted on June~ 25, 1959· ,l;U.)t. Doc. A/ 141, 19591 

6 ' . ' ' 1 U.N. General Assembl;r Official Recorda, 14th session, Annexes, Agenda Item 25· 
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coul.d have exerciaed imaginative l.eederahip if i t had ao deaired. A. 

stu.dT of the report l.eads to the concl.usion that th&t was not the case. 

Tb.e report rejected, as atated. betore, suggestions to establish a 

United llations space &&enCJ' as iaappropriate.17 Tb.e two positive steps 

sugsested in the report were that tàe General. A.ssembll' set up a special. 

cOJIDiittee to deal. with questions rel.ating to space, and th&t a smal.l. ex­

pert group within the Secret&:l"iat be aade responsibl.e for acting as a 

"focal. point" for aaaisting international. co-operation in apace. 

The Coud ttee • s specifie recaœendationa wi th respect to space l.aw 

vere equal.l1' conservative. In brief, its position waa that it vas too 

ear~ to determine what the l.aw vUl. be; developmenta in space ex.pl.o-

ration ahoul.d necess&rill' preceed l.egal. prescriptions. Hawever, it 

was one of the e&:l"liest exerciaes of the United llations vhich probed 

the question of a l.egal. order in outer space. The COII'Diittee agreed 

th&t a ince i t seem.ed impossibl.e to define al.l. the l.egal. probl.ems that 

m:igb.t arise, it woul.d proceed to identif;r and cl.&asif;r certain probl.ems 

on a priorit7 basis, and to distinguish between those which aeemed amenabl.e 

to earl.1' sol.ution and. thoae whose sol.ution appeared mre reaote. Tb.e 

Committee recOIUilended the following general. principles: (l.) The United 

Ha.tions Charter and the statute of the International. Court of Justice 

are not cœf'ined to the ea.rth, and their provisions can be ertended to 

incl.ude activities in outer space. {2) Extensive stuq of the principl.es 

and procedures which appll' to the sea and the air space is necesa1J.7 in 

order to determine their rel.evance to sp&ee regulation. (3) It is 

neither practicabl.e nor desir&bl.e at the present time to create a com.­

prehensive code of space J.aw. The Cosittee hel.d th&t "the rul.e of l.a.w 

is neither dependent upon, nor assured b7 comprehensive codification a.nd ••• 

l7Vide "International. Space Agenc7," infra, Ch. III 
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premature codification migb.t prejudice subsequent efforts to develop 

the law b&sed on a more cOIIIplete understanding of the problul involved • .18 

At the seme time, however, it recognized that it is necess1.17 for the law 

to keep pace vith the situation it regul.ates.19 The report was, as 

18 . 
U.N. General Assemb~ Officia! Recorda, 14th session, 1959, Annexes, 
Agenda Item 25. 

l9Tb.e COIIIIlittee liated six priori't7 problems u being amenable to earq 
solution: 

(1) Whether the satellite progruœes of IGY, in whieh satellite vehieles 
vere launehed which travelled over other nations, had in faet established 
that outer spaee is freeq available for exploration and use b7 aU in 
aecordance vith existing or fUture international law or a.greeaent. 

(2) What t;rpe of iDJ'UrT &rJ:T kind of conduct should establish lia.bilit;r for 
inj'Ur7 or damage eaused by space vehicles, and who will determine liability 
and ensure pa,ment for damages. In this connection the Cammittee recammended 
studies of a proposed agreement providing for cam.pul.sor;r jurisdiction of ICJ, 
&nd of the experience of the ICAO Yi th the "convention on damage caused b;r 
foreign a.ircratt to third parties on the surface. • 

(3) Allocation of radio trequencies to space vehicles. 

(4) Prevention of interference between spaee vehicles and airerait. 

(5) Identification and registration of space vehicles and co-ordination of 
launchings. 

( 6) Problems resulting :trœ r~-ent17, des cent, and landing of space vehicles 
in other than launchi.ng countries. In this cormection, the Carmd.ttee re­
com.mended consideration of the possibilit;r that the rules of international 
law \hich now applJ" to aireraft l&nding in distress be applicable. 

Other problems ranked lover in order of priorit;r were: 

(1) Official definition of air space and outer spaee, which were deemed 
prèllature at the tim.e. The Committee noted that the problem.s to which it 
had given highest priorit;r did not depend for their solution on establishing 
this boundar,r. Two possible approaches were suggested establishing the boun­
dar;r as a range rather than a line, or using the t;rpe of space a.ctivit;r rather 
than its location as the basis for legal control. 
(2) Exploration of celestial bodies. Although this problem was not considered 
pressing at the moment, the Committee suggested Rthe sovereignt;r should not 
be elaimed b;r a nation over celesti&l bodies; that auch &reas should be used 
soleJ.T for 11ank:.ind • s bene fit; and that a.n international actm:fni stration llight 
handle such utters. " · 
(3) Interference of space vehieles with each other. The Comlllittee believed 
that there was not lllUch present dallger of sueh interference, but noted th&t 
it was a fUture possibilit;r and suggested that the rules nov applJing to 
air tra:ffic llight be related to space trattic. 
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Bloomfield termed it, "· •• a fair~ ru.dilientar.r exerciae,, and one which 

w:as e:x:tr~ inhibited, both by the absence of the Soviet U:nion, and it 

must be s&id, by the polltica.l.J.7 incolilprehen.sibJ.e eonsern.tism of the 

United Sta.tes.n20 
,,_; '4 

The rather hesita.tillg &pproach of the Committee to co-operation in 

spa.ee wa.s, it appears, if not a ldrror of the American approa.eh, a.t J.east 

para.Ue1 to it. Whenever fa.eed with a. choice rega.rding co-operation in 

apace, the US had in the pa.st a.l.Y&Ts t&ken the wai t and see option, and 

the Ad Hoc Committee• s report refJ.ects that attitude. The American position, 

refl.ecting as it did the C011Serva.t1ve a.pproach, wa.s of course the one which 

invoJ.ved the J.east immediate gambJ.e, aJ.though, if' there ever is to be 8ô1:J7 

genuin.e international. co-operation in creating a J.eg&l. order in spa.ee, 

action must be t&ken bef'ore the contours of space power polltics have 

ha.rdened. The US was, in practice, following a pollcy which ass'UJI:I.ed tha.t 8ô1:J7 

tirm. action by the U.N. with respect to spa.ce co-operation wa.s premature 

unti1 c1ea.r evidence of what changes space wouJ.d ef'f'ect on polltics beca.me 

avaiJ.abJ.e. The Ad Hoc report nonethel.ess "represented the first concerted 

inter-governm.entaJ. assa.uJ.t a.t the polltic&l. 1eve1 on outer space as an 

internationaJ. prob1em area. n21 

The Ad Hoc COll.lllittee• s report wa.s submitted to the General Assemb~ 

in Jul;r of' 1959· This gave rise to another debate mainJ.1" centered round 

the qnestion of establishing a. permanent United Nations Committee on the 

Pea.cef'ul. Uses of Outer Space, which is to atteçt to crea te J.eg&l. order 

in space; the one recommendation of the Ad Hoc Comm.ittee that resuJ.ted 

20aoomtie1d, op. cit., ~~ote 13 at p.l64 

21•auter Spa.ce and International Co-operation, .. Lincoln P. Bloomfield, to 
be publlshed in International. Organiza.tion 
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in action. BV'en here, however, the CCIIIIittee's report was :never aentio:ned, 

apparentq because of the Soviet bOTCott. The major point of contention 

was once &gain the queation of paritT, with the USSR still claimjng equa.l 

22 representation with the West. 

Eventua.l.:cy' the Un.ited States and the Soviet Unio:n vere able to vorlt 

out a dra.rt resolution wbich both could support, and it vas submitted to 

the General Aalsemb~. 23 The major stumbling block, parit;r, bad been OYer-

24 come b7 setting up a comdttee of twenty-four wbich included twelve 

Western States, seven Soviet bloc States, and t'ive neutr&ls. Under the 

old Soviet p&rity formula, a twent;r-four member committee would have been 

di vided into three groups of eigbt each. Under the compromise the Soviets 

got within one or their eight, wbile the West presum&bly still bad a veto 

in the twelve Western members. 

The purpose of the Cormnittee vas to review the are& of international 

co-operation and st1.1icy' praetical and feasible mea.us of giving etfect to 

programmes in the peacetul uses of outer space wbich could a.ppropriatel:T be 

undertak.en under the United Nations auspicesf and to stuQt the nature of 

220n September 22, 1959, . the General Assembl.y without objection included the 
Ad Hoc Cammittee report as Item 25 on the Agenda. of its fourteenth session. 
This report was subsequentq considered b;r the .First Camnittee (Politic&l 
and SecuritT) during December ll and 12, 1959, ~hen~twel.ve nations submitted 
a dra.rt proposaJ. on outer spa.ce. These 12 n&~ions were: Brazil, Czechoslovak.ia., 
France, India, Japan, Boland, Rumania, Sweden, UK, USSR, UAR, us. 

23see supra note 22. 

24Alba.nia, Argentin&, Australie., Auatria, Belgium, Brazil, Bu.l.garia, Canada, 
Czechoslovakia., France, Hungar;r, India, Iran, Ita.J.;r, Japan, Lebanon, Mexico, 
Poland, Rumania,. Sweden, UA:R, USSR, UK, and the USA. U.N. Doc. A/AJJ.lC/5/5, 
A:nnex I. 
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legal problema which m.q arise from the ~l~ation of outer space. 25 

The purposes of the Cœmdttee are interesting because of Wb.at thq 

leave out. In the draft resolution setting up the Ad Hoc Committee, it 

had been specified that the Committee look at the activities and resources 

of the United Nll,tions which were available for promoting co-operation in 

space, and to stud7 the need for an:r new orga.niza.tiona.l arrangements - a. 

U.N. agency. The possibUity of a U.N. space agency that bad at one tille 

been wide~ popul&r bad apparent:cy- been ~owed to die from ina.et~on. 

Further, the resolution made no mention of the Ad Hoc CODnittee's recœn-

:m.endations that an expert group be set up within the Secretariat to act 

as a focal point for scientific co-operation and exchange of information. 

This insured that there would be no permanent group within the u. N. with 

a. responsibUitT for prœoting co-operation. 

The one rather positive note in the di-art resolution wa.s the call tor 

an International Scientific Conterenc~ whiçh was supposed . to talte place in 

1960 or 1961. It is difticult not to view this as a substitute for more 
26 . . ·. 

substa.ntial. proposals• In view of the li:m.ited scope of this resolution 

it is difticult to understa.nd the enthusiaBil of Ambassador Lodge who said:· 

From the sta.udpoint of the abilit7 of the Soviet Union a.ud the 
United States to reach an agreement, the resolution creating the 
new United Nations COIDDittee on OUter Space is, I believe, the 
most substa.ntiaJ. ac~evement in the 14 years of the United 
Nations existence.• 

This agreement seems to indicate little more than that the US and the 

USSR both felt a need to go through the motions of proclaiming their desire 

26vide note 144 infra, for subsequent ramifications of this seeminglJ harmless 
proposal.. 

ZfHeDrT Cabot Lodge, "Aceoçlishm.ents of the 14th Session of the U.B. General 
Assembl.T," Dept... of State Bull. , Janu&r7 1.8 1 1960, P• 99 
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to see spa.ce used for peacetal. purposes, whUe at the sllime tille botb 

apparent4 wished to poatpone 8!JT real action tbat wou.ld belp to create 

a legal order in outer space. 

This draft resolution waa pused b7 a unanimous General Aasem.b4 

in Deceaber of 1959· Although the vote was an impressive endorsement 

of the new Committee, it was followed by two yea.rs of inactivity. The 

seienti:f1 c conference was to suffer the same rate. The Soviet Union 

bad been willing to com;promise on its demand for parity in membership, 

but it was rema.:in:lng &damant in its demanda tbat it have a veto power 

over Committee activities. The Soviets wanted either unanimous consent 

or, at a minilmm, a two-thirds majority for passage of &n7 mea.sure. The 

United States stood for passage by a simple majority, the usual voting 

procedure in committees of' the General Assemb~. Further, there vere 

differences over Who should be chair.m&n of the Committee and over the 

28 ma.ke up of the sub-committees. 

The United States was unwUling to see the a.rea of space co-operation 

as distinct from other activities in the U.:N.; therefore, it was unwilling 

to accept voting arrangements which were different thaD those used in other 

bodies of the U.N. Yet if space were to hold out &n7 hope of a politic&l 

brea.kthrough, both aides had to see it as som.ehow distinct from. other areas 

in the cold war confrontation. The Soviet Union for its part was unbending 

in its demand that the United States reeognize its superiority in the space 

field, which the US would do symbolical~ - at least in its own mind - if 

it accepted the Soviet terms. 

This confrontation is most aecurate~ ref'lected in the negotiations 

which took place concerning the proposed scientific conference. The Soviets 

proposed that an arrangements eommittee of three Soviet bloc and three 

28 U;lf. GeneraJ. Aasaa\l]Jr Doc._ l6tb seis!ton, &st CQlllllittee, Agenda Item 21, 
Aje.l/8')1, 15 November 1961. 
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Western members chaired b7 Soviet citizen be set up. The Soviets punctuated 

their demanda for recognition by urging that the Seeretar.y-General of the 

scientitic conference be a Soviet citizen, and they reminded the United 

States that they had recognized ita preeminence at the 1955 United Nations 

Conference on the Peace:f'ul Uses ot Atomic lnergy by agreeing to an American 

Secretar.y-General. The United States rejected this Soviet proposal both 

on the grounds of the arrangements cODIIittee and the Secretary-General of 

the Conference. Although the Soviets vere villing to compromise on the 

membership of the arrangements committee, the United States still continued 

to demand that the chairman be a neutral. However, it is interesting to 

note the words of Ambassador V. Zorin of the USSR in his let ter of 14 November 

1961 in which lle stated that "tor this office the United States has put 

forward a representative of the Western militar.y blocs and has rejected 

the Soviet Union' s proposals for the nomination of candidates from an 

unaligned countr.y, in particular India or the United Arab Republic, u29 

which indicated that the disagreement wa.s due to the ina.bility of the two 

parties to agree as to which is a neutral or unaligned State, for they seem 

to have obviously spoken the same language. 

Lincoln Bloamtield, atter recognizing the need for the United States 

not to exaggerate the Soviet lead in space orto abandon its advantageous 

voting position in the u. N. , nevertheless argues it Yould o~ be •. • • 

reasonable and even grace:f'ul to suggest that a Soviet scientist chair the 

scientific conference on space •• ;o It can be said that througb. 1960 the 

29u.N. Doc. Ajc.l/857, p.; 

;~loom.f'ield, op. cit., note 1;, a.t p.167. 
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united States demanstrated little willingness to attempt any new approaches 

to create order in outer space through international co-operation, for 

America.n policy rem.ained cautious in the extreme. 31 

However, a change in American policy was · seen when the initial remarks 

by President Kennedy indicated a new desire to pump life into the U.N1 s 

attem.pt at internationaJ. co-operation in space. He :mentioned support of 

space co-operation in both his Inaugural Address and his State of the 

Union :message. The original appointments to the U.N. Committee on the 

Peacetul Uses of Ou.ter Space had been for two-yea.r terms, and these were 

to expire on December ·31, 1961. The United States 1aunched an effort to 

revitalize the Committee with the ea.rliest overt move being the President • s 

September 25th speech to the United Nations General. Assembl;y when he said, 

". • • that the United States would present a proposa! to extend the United 

Nations co-operate in a world-wide weather prediction and satellite commu­

nications system. n32 

3lin this connection it is interesting to note the words of Ambassa.dor v. 
Zorin of the USSR who said: 

It is obvious ••• that the failure of the U.N •. Cammittee on Outer Spa.ce 
to commence its work is entirely' the fault of the United States for trying 
to put the Soviet union in an obviousl;y unequal. position. The attempts of 
the United States to gain for itself predominant position in the United 
Nations Committee on the Peaceful Uses of Outer Space are quite unjustified 
both politicall;y and from. the sta.ndpoint of scientific achievements in the 
conquest of space. They prove that the United States would like to pursue 
a policy of dictation in the organizing of co-operation in space acti vi ties 
tbrough the U.N., and to infringe the legiti:mate rights of the Soviet Union 
and other peace loving States. This approach, however, is quite unrelated 
to the tasks of deve1oping genuine international co-operation in outer space. 
It goes withaut sa.ying that the Soviet Union, tbough interested in est&bliSh­
ing co-operation among States in the conquest of space, nevertheless cannot 
acquiesce in auch conditions for that co-operation.· (Letter dated 14 Novem .. 
ber 1961 from the Soviet Ambassador ad.dressed to the Acting Secretar.r­
General. A/C.1/257, p.3) 

32u.N. Doc. A/4980, December 31, 1961. ' 
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, &n 27 November ~96~, all 24 members incluà.ing Soviet b~oc and 

neutralist members, d:i.d attend the meeting of the·U.N• Committee on 

the Peaeetul. Uses of OU.ter Spaee, when the United States successfull.y 

took the initiative in getting majority of the members of the Committee 

to request the Secret&r,y-General to convene a meeting. It lasted fQr two 
'. 

hours and resulted in the submission of a list of officers and speakers 

as a report to the General Assemb~. This, however, initiated a set of 

events that took p~aee with dazzling speed when com;pared with the progress 

the U.N. bad made in creating a ~egal arder in spaee up to this time. 

In December ~96~, the Po~itical Committee discussed the Spaee Committee 

report. Many members expressed regret at the in&bi~ity of the Cammittee to 

malte progress while several others made suggestions for arri ving at decisions 

in the Cammittee. The USSR and Czechos~ovakia representatives, for examp~e 

suggested that experience in the Committee for Space Researeh (COSPAR) and 

the International Conference on Antartica i~ustrated the possibi~ty of 

agreement on the basis of joint decisions of Powers princip~ caneerned. 

It was in this eontext and only a week &fter the first meeting of the Spaee 

Committee that the united States and three ~nsors submitted a reso~ution 

to the First Committee whieh was to r"sult, in a period of sllghtly over 

two weeks, in the most comprehensive, positive and drematic action ever 

ta.ken by the United Nations in creating ~egal arder by international co-

operation in spaee. 

At the end of the week, &fter sl.ight ehauges, the United States a.nd 

the Soviet Union bad agreed on this resolution and it vas passed by a 

unanimous vote in the First Cammittee, a.nd on Deeembèr 20, 1961 it passed 

the General Assembl.y also by lm.all:lmous vote. The United Nations resolution 

~721 (XVI) is a signifiea.nt aehievement, for it ineludes the first govern­

mental eommitm.ent to publleize sate~te ~aunehings, and a eommitment to 
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st~ internation&l. organizational arrangements for certain specifie 

space activities all ot which laid the initiaJ.. tound.a.tion for the 

developmeDt ot a legal order in space. 

Part one of the resolution includes a re-invitation to the Space 

Cammittee to stuq and report on the legal problems that will arise in 

space. The original resolution setting up the Space Cammittee had s&id 

essentiallr the same thing. The significant difference in part one was 

the section that laid dawn two :fllt.dam.ental principles having to do with 

space law. These were: first, that "internation&l. law, including the 

United Nations Cha;rter, applies to outer space and celestial bodies; " 

a.nd two, that "outer space and celesti&l. bodies a;re free for exploration 

a.nd use by all States • • • a.nd are not subject to national appropriation. " 

This agreement involved some m.ovement ttfJ1&'y' tram a.n overl.y cautious position 

by the United States as well as by the Soviet Union. The declaration that 

apace is not subject to nat1on&l. appropriation, &lthougb. retlecting the 

present American and Soviet position on colonization, involved something 

of a aample for those who believed that creating principles of law is 

premature until 1;ihey had clear evidence of technic&l capabilities and 

what chSz]ges · space would effect on poli tics. There has been recurring 

speculation lpmong same people that. the moon might turn out to be a useful 

military base. If it were discovered that the national security of State 
. ' 

demanded such a base, most certa.in.l.f such State would not allow the agree-

ment to stand in its way, but it certainly will be an inhibiting element 

for both the United States and the Soviet Union. 

Part two of the resolution renews the request that the Space Committee 

extend every effort to promote international co-operation in sp&ce. Its most 
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important· section bas to do vith the establishment of a. public registry 

for objecta which are la.unched "into orbit or be;yond." Perhaps this 

m.odest endeavour vould cœ.tribute eveatua.J.q to a s;rstem. of interna.tionaJ. 

control of space tr&ftic regulations &kin to th&t of ICAo?3 standards 

and pra.ctices, which vould contribute to the development of a legal order 

in space. At the moment, hawever, it is an action with primarlly symbolic 

value since "bi-veekJ.1" submission to the U.N. space register ca.Us for • • • 

inclination, apogee, perigee, and nodal period ••• but these items are 

presum&b~ available to anyone vith a good radar set. n34 

The registra.tion of space launchings was ma~ &dvocated by the 

United States probab~ to promote openness of space activities. Howèver, 

when it com.es to implementing this proposal the United States fCWl.d itselt 

in an awkward situation. Through lack of co-ordination between the 

Depa;rtment of Defense and the Depa.rtment of State the new proposal ran 

direct~ contra.:ey to a Defense polic;r. "From. its first da;rs, Kennedy 

Administration has been whittling down on the flow of information a.bout 

militar.y spa.ce exploits. n35 The result appa.rently' of this wa.s tW.t the 

two Depa.r'f?Dents tried hard to reconcile the position. "The solution agreed 

upon b;r the agencies concerned is this: the first satellite launched this 

yea.r will be identified as 1962 Alpha, for the first letter of the Greek 

alphabet; and the second will be Beta. and so on ••• o~ lim:ited infor-

mation will be made available on the launchings. In this vay, the world 

will be kept informed of the launchings but will not know which ones have 

.;6 militar,y purpose • • • 

;;For a further discussion see Ch. II and III 

34space Rotes: Soviet Gu esta, "Restrictions on Mill tary Developments; West 
Ford," Science, April 20, 1962, P.247. 

35space Notes: op cit., note 34 at P.246 
6 . 

3 New York Times, February 5, 1962, P.l. 
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At the same time the United States wa.s to gi ve the agreement a very 

na:rt9WlegaJ. construction, which meant that they wGUJ.d register only tbose 

objecta in orbit at the time of or &f'ter the passage of resolution 1721. 

Tbese actions meant tbat "the US. which has long contended that the Soviets 

do not divulge enough data on their space flights, found itself in the 

eœbarrassing position of providing lesa data to the U.N's space registry 

than the USSR • .37 

An interesting outcom.e of this was the debate on the Glenn flight, 

whicb according to the above requirements were not registera.ble. This 

caused much comment and consternation, since the US was pe.rticul.a.rly 

proud of this flight and had reported it &round the world. As a :tesult 

it registered the Glenn flight and the papers reported that the US has 

reversed its position. Tbese reports, hawever, "erroneously stated that 

the United States bad reversed its position and bad submitted the data 

from the Glenn· ~ght to the regis'!;er. · What actu&lly was involved, hawever, 

was a hair-splitting operation of great delicacy: data on the flight was 
' . . ' 

submitted to the U.N., but the submission wu not to the register .. .Je 

The Department of State justif'ied this exclus~on and subsequent sub­

mission using the legal distinction given a.bove. The attitude of the 

United States cast its sponsorship of this section of the resolution in 

questionable light as to whether the United States was really interested 

in the development of a legal order in space through the U.N. 

37 George Alexander, "US, USSR to Continue Space Discussions, n Aviation Week 
and Space Technolov, April 16, 1962, P .. 91. 

38 "Space Accord: BASA' s Enthusiasm for East-West Co-operation is not She.red 
by Pentagon, " Science, April 13, 1962, P .137. 
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This created a fertile clima.te for charges auch as those made by 

Karoly Castordq of Hunga.ry who accused the United States in the U.N. 

of having up to twenty unreported satellites which the US was using 

for milita.ry purposes.39 It is dif'f'icult to understand wby the United 

states took this costly series of' actions when a liberal construction 

of the resolution would have involved no serious security losa. Certainly 

the Soviets have been willing to provide similar information on their 

space vehieles. 'flle United States seem to have demonstrated bad faith 

and, it did this after initiating the idea of' the registry. Nevertheless, 

the registry is in existence with both aides apparentl:y reporting al1 

launchings to it. 4o More recentl:y Italy became the third country to 

41 register its launchings with the U.K. This part of the resolution, 

however, must be considered one of the tangible achievements in the 

devel~ent of a legal order in space. 

Part three of the resolution 1721 ealled for a study of' the kinds 

of organizational and financial arrangements which are necessa.ry to 

carry out suggested weather services. 'fhis stuécy" is to be done by the 

World Meteorological Organization (w.MO) in consultation with the other 

specialized organizations of the U.N. and other non-governmental bodies. 

39New York Times, December 5, 1962, P.2 

4agowever, it is interesting to note that the Aviation Week and Space 
Technologz sqs "the Soviet Union for the last ,-ear (1964j has kept 
the United states under regular surveillance by photo reconnaissance 
satellites. Reconnaissance satellites of the Soviet Uhion amounted 
to ~ of the 36 satellites put into orbit last year. In contrast, 
United States expanded only 14i of' its satellite effort - 10 out of 
69 - on paylo&d for surveillance. • Aviation Week and Space Technology, 
February 22, 1965. 

41It&ly registered the launching of three St. Marco satellites on December 
15, 1964. U.N. Doc. AjAC.lf15/DrF.91• 
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PracticaJ. acti viti es &nd their resulta will be discussed in the nert 

chapt er. 

Part four of' the resolution recommends that the same kind of' study be 

made wi th respect to an internationaJ. satellite eOJmJRm1 cations system. This 

study is to be made by the InternationaJ. Telecamm.unications Union (ITU) in 

consultation with other speciaJ.ized agencies of' the U.N. and various 

govermnental and non-govermnentaJ. bodies. We shaJ.l discuss this part 

of the resolution too, in the nert èhapter. 

Part five of resolution 1721 confines the U.N. Space Committee beyond 

its December 31, 1961 expiration date &nd requests it to carry out the 

mandate of resolution 1472 (XIV) - the resolution which set up the Committee 

in 1959· This part aJ.so provides that the Committee meet not later than 

March 31, 1962 and review &nd report on the activities provided for in the 

current resolution. The resolution turther enl&rged the Committee to 

twenty-eight members. Two of the four new ones were nominated by the US 

and two by the USSR. This expansion was justified on the ground that the 

Committee should ref'lect the enlarged membership of the U.N. As an interest-

ing sidelight on how other politicaJ. issues get involved in the :f'unctioning 

of the Space Commi ttee - the importance of which we shaJ.l indicate la ter in 

the chapt er - is the tact that, "South Africa, which bas long co-operated 

with the United States in satellite tracking operation, protested that it 

was offended by the failure of the United States to put it up for membership. 

The United States pri vately replied that i t was off'ended by South Africa' s 

racial policies."42 

42"Space Co-operation: Agreement at U.N. LeavEII out Some Key Points," Science 
December 22, 1961, P.2021!. 
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Du.ring the next two ye&rs the Space Cammittee was stym:ied on the 

question of Committee procedures. The US had been able to get the 

Cammittee revit&lized by asking the members to pass over the procedural 

questions for the period necessary to extend the lite of the Cammittee. 

Sorne agreement now had to be made, however, if the Cammittee were to 

achieve any success on substantive questions. The ground york for the 

a.nswer to the procedural questions had been laid by the arr~ements 

made in COSPAR and the lAF. ln general terms the procedure adopted by 

the Space Cammittee and alre&dy adopted by the other two Organizations 

was that of consensus. The United States. exhibiting greater flexibility, 

had apparent!y decided that any hope of international co-operation in the 

United liations must include the Soviet Union. ln effect the US gave in 

on its demand that normal General Assembly Cammittee voting procedures 

apply in the Space Committee. The Soviet Union found it ·acceptable to 

have the procedure adopted termed that of consensus. According . to a.n 

observer, ". • • the agreement means that the Soviets will honour the 

prevailing attitude of Committee members or determined by private con­

ferences and, in turn, the US will not push for public showdowns."43 

Neverthe1ess, it seems evident that the Soviets had, in fact, receiv~d 

the power to veto Cammittee decisions. The United States saw the agreement 

as follows: "Both the sub-committees should take note of the understa.nding 

voiced by the Chairma.n at the beginning of these sessions to the effect 

that it will be the aim of all members of the Committee and its sub-committees 

to conduct their work in such a way tha.t the Cammittee and each sub-committee 

will be &ble to re&ch agreement in its work witbout the need for voting. u41f. 

43George Alexander, "US and USSR to Continue Space Discussion," Aviation 
Week and §Race Technoloif, April 16, 1962, P.87. 

44 U.li. General. Assembly, Doc.A/AC.ll/5/PV.S, March 27, 1962, P.37. 
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The Soviets did give up their demand for the chairmanship of the Committee. 

The Committee• s organ.izational. meetings took place in March. At tbat 

time, the Committee created two sub-committees: a Scientific and Technic&l 

Sub-Committee and a Legal Sub-Committee. The Committee did relatively 

little substantive wrk a.t these sessions. 45 The substantive work was 

tal:ten by the .sub-committees in their meetings in Geneva wbich started 

in May. 

The proceedings of the two sub-committees lend support to the ott-

sta.ted view of the scientists th&t they know how to co~oper&te, for the 

Scientific and Technical Sub-Committee46 h&d considerable auccess in 

a.greeing on a U.N. programme, whUe the Legal. Sub-Committee h&d little 

success. The illusion is shattered when it is recognized tha.t the 

Scientific Sub-Committee dealt with only the most modest kinds of arrange-

ment s. The s'UIIllll&ry of the sub-commi ttee • s recamnend&tions to the Outer 

Space Committee is as follows: 

1. An excbange, on a voluntary basis, of information relating to 
na.tiqnal., regional and international. programmes of peacetul 
space resee.rch, and of information on governmental. and non­
governmental. international bodies active in space research; 

2. That united Nations Speci&lized Agencies and member states 
support the programme of scientific co-operation during the 
International Yee.r of the Quiet Sun (1964-1965) to be. under­
ta.lten by the International Council of Scientific Unions ( ICSU), 
and the programme sponsored by the same Organization for a 
world-side magnetic survey; and 

3· The establishment under the U.N. auspices of a sounding rocket 
launcb tacility, 047vadilities, on the geomagnetic equator in 
time for the IYQ.S. 

45
The Committee met from 19 Ma:rch to 29 March 1962. Vide UN Doc. A/ AC.1CJ5/ 
PV.2-9 for proceedings. 

46 D.F. Martyn, F.R.S.(Austr&lia) served as the Cha.irman. It ha.d eleven 
meetings from 23 Mew to 13 June, 1962. 

47u.N.Doc. AjAC.l(J)/5. 
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The contributions of the Scientific Commi.ttee for international co­

operation are quite substa.ntive48 althougb its direct contribution is 

l.imi.ted toward creating a legal order, and necessari]Jr so by the very 

nature of its relm of interest. Nevertheless, international ·co-operation . . . 

obviously tends to (!reate order by a.voiding chaos wbich W'œ;4d result by 

non-co-operation in the scientific field and thereby inviting legal 

regulation. 

The legal sub-committee attempted to,'deal.with the much more general 

problems Qf international co-operation rather than the development of a 

legal order in space and as a result dealt with the cold var issues. The 

result vas tha.t it had no success in arriving at~ recammendationa. 49 

Although the United States vas unwllling to m&ke ~ dram&tic proposals 

48The first recommendation is of signif'icance because it revives the notion 
of using the u.N' s Secretariat as a clearing house for information. Pre­
s"WD.&b]Jr the more channels available for information exchange, the better, 
as long as they do not duplicate each ether. 
Recommandation two has little meaning in practice. Since these seientific 
endeavours follow in the f'ootsteps of the now sa.nd1:=ied IGY, it ia sa.fe 
to assume that perhapa &11 of the bodies referred to vould bave supported 
these endeavoura without this urging from the U.N' s Space Committee. 
The third recommendation is perhaps the first in importance. India ex­
pressed immediate interest in f'urnishing the facility fbr rocket launchings 
on the geomagnetic equa.tor, &nd is not in the process of buil.à..:lJ:ls it. It 
is to be used for purely scientif'ic purposes and Yill be ava.ilable to ~ 
country on wa.t is essenti&lly a rental basis, since there is not a.t pre­
sent a. launching facill ty on the geomagnetic equator, and since a facili ty 
in this location is of great acientific interest, it is like]Jr that the 
fa.cillty will be uaed by severa.l countries. This could perhaps reault in 
the Soviet Union and the United States using the seme fa.cillty, which 
should have som.e symbolic meaning. Here is a faeility sponsored by the 
United Nations, ava.ilable for the use of tU.ry country. More reeEnt]Jr a 
U.N. expert group viaited the project at Thumba and nov Brazil is looldng 
for U.N. sponsorship of a similar project and the U.N. exploring the 
possibility of giving its~sponsorship for the French Guiana launching 
site for sounding rockets. See U.N. Doc. A/AC.l(J)/17, 20 February 19!)4. 

49The Legal Sub-.Committee held fifiteen meetings in Geneva between 23 May 
and 20 June Yith Mr. Manfred Laeha (Poland) as the Chairman. U.N. Doc. 
AjAC.H15/6, 9 July 1962. 
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a.n.d certainly u.nwil.J.ing to m.&ke any major concessions with respect to 

international lLgreement, it did demonstra.te a real will ingness to focus 

on those &reas Where agreement seemed possible. United States policy in 

the United :Nations h&d moved a ccnsiderable distance from its original 

conservative position to one th&t a.t lea.st showed signe of being in­

fluenced by a more dynamic approach. In attempting to implement this 

new approa.ch, the United States prQBosed two limited agreements.5° One 

proposal called for a U.N. resolution Which would recOlll.llend to "the States 

that they render assistance to personnel of apace vehicles who migbt be 

the subject of accident or experience conditions of distress, and that 

they return space vehicles a.n.d personnel that might land otherwise than 

as planned." 

The ~econd proposal c&lled for the Secretary-General to constitute 

a panel of legal experts to draft an international agreement covering 

the question of liability for space accidents. These proposals seemed 

to be as far removed from the cold wa.r as any legal agreements could be, 

and given the congeni&l climate that bad existed at the March meetings 

of the full committee, it seemed quite likely th&t agreement could be 

reached on these. 

The Soviet Union, however, was taking an entirely different approach 

to the proceedings of the Legal Sub-Committee. Rather than attempting to 

' find specifie &reas where agreement :inight be reached, the Soviets proposed 

accession to a broa.d "Declaration of Basic Principles• and a farmal inter­

national agreement on assistance to and return of w~d astronauts rather 

than the simple U.:N. resolution re~~sted by the us.5l We Shall discuss 

the rationale of these two approaches later in the· final chapter and will 

5<\J.N. Doc. A/~.lfY)/6, 9 July, 1962. 

51Af AC..lfY5/ C. 2/Ll. 
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limit ourselves here to the practical resulta thereof. The US felt that 
,., ' ' .'; •. \ ' 

it had no alternative to rejecting these proposals when i"t looked at their 

language. The Soviets apll&rently· had come to ''the meet~s with no inten-
··•·· .. .«· 

tion of reaching any agreement unless the United States was willing to 

make major concessions. Although the United States had became somewhat 

less cautious in its approach to the development of a legal arder in 

space through the U.N. during late 1961 and 1962, it was not willing to 

make concessions which it felt were potentially detriment&! to its 

security. 

One of the concessions would have been for the United States to give 

up its programme of reconnaissance satellites, a programme which military 

planners in the US felt absolutely necessary in light of their experience 

with the U-2 aircraft. This conclusion was drawn from the Soviet desire 

to include in their international agreement on assistance and return a 

stipulation that the agreement was void if the space ship was found to 

include equipment for use in intelligence collection. The United States 

opposed the Soviet proposa! that the use of artificial satellites for 

reconnaissance is incompatible with the objectives of mankind in its con-

quest of outer space on the grounds that international law imposed no pro-

hibition on the observation of the earth from outer space. 

There are four major points in the Soviet declaration of basic princi-

ples that the United States found particularly objectionable. Richard 

Gardener has stated the US objectives in the following way: 

The Soviet draft would prohibi t the use of outer spe.ce for • propagating 
war, national or racial hatred, or emnity between nations •. The United 
States is understandably skeptical about t'lw f'utility of discussing this 
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subject . in the eentext of outer space in view of the tact that the 
Soviet Union, a.tter initiating a lengtq negotiation on wa:r propa­
ganiJ.a in· the lB-nation dis&l"JJl8ment conference in Geneva, refused 
in the end to sign the declaration which was unanimously agreed 
upon. 

The Soviet dratt &lao c&lls for prior discussion and agreement on 
8Z.J:3' measùres to be updertaken b7 a given date which 'migb.t in e:ay 
wq hinder the exploration or use of outer sp&ce for peacetul. pur­
poses b7 other countries•. While this provision might appear 
innocent at first glanee, it is clea.rly intended to cive the Soviet 
Union a veto over US space proj ects such as 'West Ford' ·an e:x:periment 
to place hairlike copper filaments in a short-lived orbital belt 
arouDd the earth to determine the feasibility of usin& sueh filaments 
as passive reflectors for the relay of communications. 

Another plank in the Soviet dratt of 'Basic Principles • declares 
that space activities shall be carried out 'solely and excluaively 
by States'. This provision, which would rule out the participation 
of private enterprise in space activities, is a blunt attempt to 
impose socialist principles on an important sector of human 
activity - an obvious attack on Telstar and US communications 
satellite legislation.52 

Still another Soviet 'principle' declares the collect1 on of 
intelligence from spaee to be 1 incompatible with the objectives 
of .m.&nkind. in the conquest of outer space'. The fe.ct, of course, 
is that observation and photograpby from outer space are consistent 
with international law, as are observations and photograpb;)r from the 
high seas. Moreover, space photography can contribute to the 
reduction of' the risk ot war by accident or miscaleu.J_ation inherent 
in dealings with a closed society. And it is a use of space, which 
may prove important some day in monitoring dis armement agreements. 53 

The f'irst objection seemed to be clearly unreasonable and it is safe 

to assume that the United States objected to this as part of the negotiation 

process and that it would have dropped this essential.ly apurious objection 

h&d the Soviets been willing to drop the &lleged objectionable language in 

the other three. The Soviets, however were unwilling to do this, and they 

were also unwilling to consider the .Ameriean proposals until there wa.s 

5~is aspect will be discussed at a later stage; see int.ra~h.II and III. 

53Rieh&rd If. Gardener, "Co-operation in Outer Space," Foreign Affaira, 
January 1963, pp. 5-7· · 
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agreement on their ':Declaration of· Basic Principles'. The result was 

that ~e sub-committee a.djourned without rea.chiDg a.n:r agreement. The 

United States and the Soviet Union &greed on the .desirability of providing ·. 
for assistance to.~ace vehicles and their cr~s and their return, but they 

disagreed on the principles relating · to this wbj ect and the form of the 

instrument to be used, the US favouring a simple declaràtien by the U.N. 

General Assembly and the Soviet Union favouring the" dr~ing of a. treaty 

or•international agreement.54 

The recammeniatians of the !echnical Sub-Committee and the proceedings 

of the Legal Sub-Cammittee were sent to the full committee for its con­

sideration in September. 55 The reports of the two committees were reviewed 

by the full committee in New Iork56 and it forwarded these to Committee I 

54vide U.N. Doc. AjM.lCJ5/C.2/BR.l-l5 

55Report of the :f'ull committee. U.N. Doc. A/5lf3l 
6 . 

5 During the discussion of the U.N. Committee on Peaceful Uses of auber Space 
on September 14, 1962, the .US representative, Ambassador Francis !.P. 
Plimpton, dramatically exhibited a metal object wbich landed on a street in 
MaiJit.QIJOc,\.:;w~sconsin, on September 5· Ambassa.dor Plimpton expl&ined that a 
la.boratory ana.J.ysis of the object showed that it was man-made and not a 
meteorite. It was of a.llo;y steel and it had been in outer spa.ce for a. con• 
siderable time. He pointed out that :from its satellite tracking, the 
Bmi thsonian Astrophysical Laboratory calculated that Sputnik IV, launched 
by the Soviet Union in May, 1960 would decay and re-enter the atmosphere 
about Septem.ber 5, 1962, and that Manitowoc lay on one of its probable re­
entry paths. . A noon-watch team accordingly made observations in the a.rea on 
the nigbt of September 4-5 and observed the re-entr.y of a number of objecta. 
The object found on a street in Manitowoc weigbed about 20 pounds, Ambassador 
Plimpton added that this was not the first space vehicle fragment to return 
to earth, since parts of the United States vehicles have also re-entered the 
atmosphere and landed on more than one occasion in the past. Ambassador 
Pli:m;pton noted that the tangible evidence he submi tted showed the practical 
need to work out &greed rules and procedures for dealing with injur.y or 
damage caused by objecta launched into outer space. U.N. Doc.AjAC.l05/PV.l4, 
PP• 56-57• 
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with no significant changes.57 Since no agreement on legal questions 

was reached in either the sUb-committee or the full committee, five 

propos&ls on legal matters before the committee were forwarded to the 

Gener&l Assembly. 58 

57 Two of these were submitted by the Soviet Union, two by the United States 
and one by the United Arab Republic. The two from the Soviet Union were a 
dra:ft declaration of Basic Principles Governing the Activities of States 
Pertaining to the ~loration and use of Outer Space, and a Draft Inter­
national Agreement on the Rescue of Astronauts and spaceships Makjng 
Em.ergency Landings. :The two fran the US were a draft proposa! on Assist­
ance to and REturn of Space Vehicles and Personnel, and a draft proposa! 
on Liability for Spa~e Vehicles Accidents. The proposa! of the UAR was 
a draft code of Inte~national Co-operation in the Peaceful Uses of Outer 
Space. For the texts, see Annex III of U.N. Doc. A/5181. · 

58In the Cammittee I, Senator Jllbert Gore led off the debate on the space 
committee report. His speech, which was billed as a major policy state­
ment, was a summary of the American position regarding the development 
of a legal order in space through the U.N. at the end of 1962. Gore said: 
"· •• United States policy in outer space is ••• to be guided by the 
u.N. for the·establishment of a regime of law in outer space, and to 
negotiate an.extensibn of those principles by international agreement, to 
conclude a treaty baPning immediately the testing of any morè nuclear 
weapons in outer spabe; to preclude the placing in orbit of weapons of 
mass destruction; to:take &11 reasonable and practical steps to avoide 
space experimenta with harmful effects; to conduct an open programme; 
and to press forwardi with the establishment of an integrated global 
satellite communications system for commercial needs and a comparative 
weather satellite, bbth with broad international participation." 
As this policy statem.ent indica.ted, the US position on the devel.opment of 
a legal order in space through the U.N. has taken no drastic turns since 
its beginning. Yet tbere is now an indication that an evaluation has been 
taking place. Senat9r Gore summed up the 1962 session on an optimistic 
note, referring to the challenge of the space age: 

"Yes, Mr. Chairm.an, we shall work to make this great age of space -
in its 6th, it 16th, its 60th year - the age in which man at last 
escaped ft'am his $ectarian earthly quarrels a.nd went forth to create 
his universal destiny - and open and co-operative system of world 
order." (U.N. Doc. A/C.l/PV.l239/pp.7-32. 
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It vas l.&.Tgely on US initiative that the U.B. General Assem.bly 

at its J.962 session adopted unanimously the resolution 1802 on outer 

space59 on Decem.ber 14, caJ.ling for :turther act~ion in four general a.reas: 

J.. The resol.ution asked the Committee on Peaceful Uses of Outer 

Space to continue its work on the :turther elaboration of basic legal 

principl.es governing the activities of States in the exploration and 

use of outer space, on J.iabillty for space vehicles, and on other legal 

problems. The General Assembly referred to the Committee as a basis for 
. 60 

this work on leg&l. proposals submitted thus far for consideration. It 

was recognized that the Committee would in turn refer these drafts to its 

sub-committee on legal questions to be convened in 196:;. 

2. The resolution endorsed the basic recommandations of the report 

of the Cammittee on the Peaceful Uses of Outer Space. 

3. The resolution recomm.ended an expanded programme to strengthen 

meteorological services and research in the atmospheric sciences. 

59Res. 1802 (XVII) U.N. General Assembly, 17th session, Official Records, 
Supp. No. 17 (.A/5217), P• 5· 

6n_ · 
-viz: the two drafts of the Soviet Union, the two dra.fts previously submitted 
by the United States, plus an addition&l US draft decl.aration of principl.es 
relating to the exploration and use of outer space (U.N. Doc.Ajc.if88J.)., the 
draft code submitted by the UAR and a dr&ft declaration of basic prineipl.es 
governing the activities of States pertaining to the exploration and use of 
outer space submitted by the United Kingdom (U.N. Doc.AjC.l/879). 
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4. The resoluti.on empb.asized the ilçortanee of international. 

co-operation to a.chieve effeeti ve satellite eœmnunieations to be avail-
. 61 

able on a worldwide basis. 

This was the twenty-four-power draft resolution on international. 

co-operation in the peaceful uses of outer space, dealing with the legal 

as well.as with the scientific'and technical aspects of outer space 

6~ing the discussions in the U.N. Committee on the Pea.ceful Uses of 
Outer Space iJl Mareh 1962, the representatives of the United States 
and the Soviet Union circulated the texts of letters between President 
Kennedy and Chairman Khrushchev concernin~ projects for common action in the 
exploration of outer apace. (U.N. Docs. AjAC.105/1 and 2). · 

As a .follow-up of this exchange of letters, representatives of the two 
countries, Dr. Hugh L. Dryden, Deputy Administrator of the National 
Aeronautics .and Space Ailministration (NASA), and Dr. A.A. Blagonravov 
of the Soviet Acad~ of Sciences met in Geneva during the first 
session of the Scientific and Technical Sub-committee of the U.N. on 
June 8, they signed a memorandum which was approved in August 1963 -
outl~ed procedures to carry out a co-ordinated weather satellite 
programme, a wor1d magnetic survey and satellite telecommunications. 
During the co-ordination of the outer space item in the U.N. General 
Assembly, United States and Soviet Union on December 5, 1962 j ointly 
submitted documentation to the Secretary-General reporting the agree-
ment. (U.N. Doc. AjAC.105/C.1/C.2/Rev.2, Annex III, and U.N. Doc. AjC.l./880). 
The US Mission to the United Nations issued a statement on MOvember 6, 
1964 announcing that a second memorandum of understa.nding had been 
approved covering and refining substantially the seme areas for US-USSR 
co-operation. 

For statements of the US and USSR in the U.N. on this progr8lmlle of' co­
operation, see U.N. Doc. A/C.1/PV.1292, pp.36-37· See also: NASA News 
Release, 63-186 of Au€;ust 16, 1963; Aviation Week and Sl>aee Teehnolos.y, 
October 12, 1964; Missiles and Rockets, November 30, 1964, and New York 
Times, 18 February, 1965, p.13. 
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activity,, 'Which was adopted una.nimous~ both in the First Committee a.nd 

the General Asseeb~. It represented a resolution which lacked Anf 

substance due to the fact that there was no ajreement between the two 

big Powers. It is regrettable that no appreciable progress was made 

in the constitution of a body of law.· The two principles laid down by 

the General Assem.b~ in its resolution 1721 (XVI) were of a general 

character and the time was ripe at the 1962 session to work out a set 

of rules that would develop a legal order in space and form the founda-

ti on of a body of space law. That was why the Soviet Union h&d proposed 

that a declaration to that effect should be &dopted as soon as possible. 

It is difficult to understa.nd why the United States was opposed to that 

proposa!, especially as it had itself submitted proposals on specifie 

questions covered by t'he Soviet draft declaration which it would be 

illogical to examine apart from that declaration. However, the idea of 

an international declaration appea.red to be gaining ground, since the 

United States itself had announced its intention of submitting a draft, 

and the UK h&d already submitted one. When the session closed there 

appea.red to be ample scope for constructive legal work in the OUter Space 

Committee especially vith the co-operation agreement which had been con-

62 cluded between US and USSR scientiste, which indicated that there was 

already some degree of mutual confidence between the two powers. 

62 Ibid. 
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The f&vourable · atm.osphere in which the 1962 session concluded wa.s 

further consolidated &nd the stage wa.s set tor co-operation in the 

develaplllent of a legal order in space when President John F. Kennedy 

addressed the 1963 session of the U.N. General Assembl.y. He sta.ted: 

••• in a field where the United States and the Soviet Union 
have a special capacity - in the field of sp&ee - there is room. 
for new co-operation for :further joint efforts in the regulation 
and exploration or space. I include among these po•sibilities a 
joint expedition to the moon. Space offers no problems of sove­
reignt;y; by resolution of this Assembl.y, the membez:a .of the United 
Nationf! have foresworn any clà.im to territorial rigbts in outer 
space or on celestia.l bodies, and cleclared that intetnationa.l law 
and the United Nations Charter will apply: Why, therefore, should 
men' s first tligb.t to the moon be a matter of national competition? 
Why should the United States and the Soviet Union, in preparing for 
auch expeditions, become involved in immense duplications of resea.rch, 
construction and expendi ture? Surel.y we should explore wbether the 
scientists and astronaute of our two countries - indeed, of all the 
world - ca.nnot work together in the conquest of space, sending some 
day in this decade to the moon, not the representatives of a single 
nation, but the representatives of a.ll of our countries." 63 

At this time, therefore, in addition to the favourable elimA te 

created by the treaty signed by over a hundred nations, prohibiting the 

testing of nuclear weapons in outer space, in the atmosphere and under 

water,64 there was further evidence of a Shitt in American policy. This 

was indicated when .Ambassador Adla.i Stevenson during the discussion of 

international co-operation in the peaceful uses of outer space in Committee 

I, stated on December 2 that President Johnson h&d instructed him to 

63u.N. Doc. A/PV.lœ;J, pp.21-33; Depa.rtment of State Bulletin 530 (1.963) 

64signed at Moscow, August 5, 1963; in force October 10, 1963; registered 
with the United Nations, October 15, 1963. Resolution 1910(XVIII), 
a.dopted by the General Assembl.y on November Z7, 1963, noted this meeting 
with approval and called upon &11 States to becoae parties to it and 
&bide by i ts spirit and provisions. Vide: 57 AJli 1œ6 ( 1963) and 49 
Dept. of State Bull. 239/1963 for further discussion. 
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reaffirm the offer of President Kennedy to explore with the Soviet 

Union opportunities for working together in the con4uest of space, 

including the senà:Sng of men to the moon as representatives of all 

countries. 65 Ambassador Stevenson quoted the statement made by President 

Johnson when he was a :inember of thé Benate and appeared befQre Cammittee I 
, 

of the General AssembJ..V 'ori November 17, 1958, to speak iii. support of the 

resolution creating the Ad Hoc Caœmittee on the Peacetul Uses of Outer 

Space. At that time President Johnson stated: 

To keep space as man ha.s found it and to harvest the yield of peace 
which it promises;, we of the United States see one course, and only 
one, which the na,tions of the eartb may intelligently pursu.e •. That 
is 'th-' course of full and coçlete and imedia.te co-op~ra.tion to 
ma.ke the exploration of outer space a. joint VBllture.:i·66 

It was this clim&~e that made possible, during the Eigbteenth Session 

of the u. N. General Assembly, the adoption of two important resolutions; 

resolution 1962 Of De~er 13 as a. declaration of legal principles govern­

ing the a.ctivities of States in the exploration and use of outer space67 

and resolution 1963, which outlines the future work of the U.N. Committee 

65u.N. Doc. Ajc.l/PV.~42, pp.6-27. 

66 U.N. Doc. AjC.l/PV.fj36, pp.16-25. 

67Bes. 1962 (XVIII), U.N. Press Relea.se GA/2910, December 17, 1963, pt. II, 
p.S. On the discussion of this resolution in the General Assembly, see 
U.N. Docs. AjC.l/PV.l;42-l?J46, A/5656 and A/PV.l2i30. 
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for the Pea.cef'ul Uses of Outer Space in relation to the development of 
·. 68 

international peaceful space activities. 

Ear~ in the year, from Februar,y 25 to Ma.rch 18, the U.N. Space 

Cammittee met in New York, to discuss the implementation of the recommanda­

tions contained in resolution 1.802 unanimously approved by the Seventeenth 

Session of the U.Jt~ · General Assembly in December 1962. 69 To perf.brm its 

&ssignment, the Committee decided to proceed, as in the previous year, 

by dividing the subject matter between the .sub-cOIIIJiittees. The Legal 

Sub-Committee was convened in New York from April 16 to May 3, despite 

some strong objections by the Soviets, while the Seiàntific''-&lîdLT.é~U 

Sub-Committee met in Geneva from ~ 14 to May 31.1° 

The Scientific and Technical Sub-Committee was able to reach unani-

mous agreement on several important :matters in a business-like atmosphere. 

Several semi-politica~ issues introduced by the Soviets, such as the request 

for admission of Red oPina to the World Weather WatCh System &nd for veto 

68 : 
Res. 1963 (XVIII), u: .. w. Press Release GA/'i!$10, December 13, 1963, pt. II, 
p.ll. On the discussion of this resolution in the General Assembly, see 
U.N. Docs. AjC.l/PV.1342-46, A/5656 and AjPV.J230. 

69vide: Note 59 supra.. 

70A/AC.l05/PV.l9, p.23. Soviet Union accepted the change decided by the 
'Committee to convene the Legal Sub-Committee in New York &s a compromise 
proposa! of C&n&da t9 the deadl.ock that faced the Committee when the 
United States desired to convene both sub-cammittees in New York and not 
G~eva as was done in the previous years only with the. reservation that 
"UBSR delegation stl!llted that it did not object to the convocation of the 
Legal Sub-Cammittee .~ New York in 1963 as an exception and that this 
should not conàtitute a precedent for the future." 
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power over potentia.lly harm:t'ul. space experimenta, were dropped in the 

final stage of the discussions, in order to have unànimity in preparation 

of the final report. The recammendations forwarded to the tu.1l canmd.ttee 

feil under fi ve main headings: exchange of information; encouragement of 

international programmes; internationa+ samding rocket launching facilities; 
. . n 

education and tra~ and potentiallf h&r.mtul effects of spa.ce experimenta. 

While the Scientific and TeChnical Bub-Committee meeting in Geneva 

was able to prepare a list of une.nimous recommandations, the work of the 

Legal Sub-Committee W&$ stalled in New York by basic differences of opinion 

WhiCh prevented the presentation to the full committee of a unanimous 

report. However, its lengtby discussions of aJ.l aspects of the legal 

problems posed by the exploration and use of outer space were very usefUl 

and,~ a wa.y, constructive in tha.t they eventua.l.ly succeeded in bringing 

about a subst&ntial rapprochement between the positions of the two groups 

of States led by the Soviet Union and the United States, respectively. 

The sub-committee continued to deliberate in order to find a cons.ensus 

on the va.rious drafts before it which were introduced a.t the previous 

session.72 On the question of general principles governing the activities 

of States rela.ting to exploration and use of outer space, agreement was 

reached, that they should tak.e the shape of a declaration. However, no 

agreement was reached as to the character of the document in which these 

principles were to be ~odied, some delegations favouring a treaty-type 

document, others a General Assembly resolution. 

7lu.N. Doc. AjAC.l(Y)/14 

72see U.N. Doc. A/5549, Annex III. There were eight proposals before it for 
consideration: UBBR, 2; USA, ;; UA.R, 1; UK, 1; and Belgium, 1. 
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As to the pa.rticulazo principl.es proposed for incl.usion in the 

suggested declaration and the manner of their formulation, there were 

principl.es to which there bas been certain rapprochement and those to 

which differences of view remained. As to two specifie issues, namely: 

rescue of astronaute and space vehicles making emergency landings, and 

J.iability for space vehicl.e accidents, a certain rapprochement and ela-

rification of ideas was recorded and agreement was reached that the rele­

vant instrumerits should tate t:Q.e shape of international agreements. 73 

In Septem.ber, the full committee met once JB.Ore to review the findings 

of its two sub-committees and prepare a report for submittal. to the 

Eighteenth Session of the General Assembly. The meeting took pl.ace in 

an exceedingly friendly atmosphere, as indicated before, and as a result, 

the Cammittee in its report rapidly endorsed the recommendations of the 

Scientific and Technical Sub-Cammittee, but was saœewhat reluctant to 

report on the failure of the Legal Sub-Committee to reach unanimous agree-

ment on legal attairs since there was a strong feeling that the improvement 

in East-West rel.ation~ might lead to such an agreement. 

For this reason, the Space Cammittee's report, whil.e based on the 

rather unsatisfactor.y resulta of the work of the Legal Sub-Cammittee, 

at the same time noted "that as a result of the work of its Legal Sub-

Cammi ttee and subsequ.nt exchanges of views, there has been a narrowing 

of differences, which'has been reflected in the Cammittee, n74 and invited 

all member States, and especiall.y the Soviet Union and the United States, 

to intensi:f';y their private contacts, with the aim of reacb.ing an agreement 

on legal matters by tàe time late in November when the space item would 

come up for consideration in the General Assembly. 75 

77tJ.N. Doc. AjAC.J.fY5/Î2 
74u.N. Doc. A/5549, P•9, para.20. 
75Ibid. 
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The decision turned out to be a very wise one, be cause in a few 

week.s the conciliatory attitudes of the two sreat space Powers led to 

an agreement on the formulation of a set of legal principles in the form 

of a dratt declaration. 

This was e.pproved una.nim.ously at a special meeting of the Spa.ce 

Committee, just in time to be incorporated as an Addendum to its original 

report to the General Assembly. 16 

In a p&rallel m.ove, the First Political Cammittee of the Assembly 

bad already approved by acclamation resolution 1884, prohibiting the 

stationing in outer space and on celestial bodies of any kind of weapons 

of m.ass destruction. The Political Cammittee considered the reports of 
77 

documents before it end on December 5 adopted by acclamation the èlratt 

declarations subm.itted to it by the Cammittee on the Peaceful Uses of 

<nter Space and recommended to the General. Assembly the ~tion of the 

Dratt Resolutions I and II. 78 

76u.N. Doc. A/5549/AiJA.l, ZJ November 196:). The Committee considered and 
adopted the Working Paper on "Declaration of Legal. Principles Governing 
the Activities of' States in the Exploration and Use of' CUter Space." 

77The Committee had the following documents before it: (a) A letter dated 
22 August 1963 tr&nsmitting the memorancum of understanding of 8 June 
1962 by NASA and the Soviet Academy of Sciences (A/51482); (b), Second 
Report of the ITU on Teleccmmullljcations and the Peaceful Uses o:f' Outer 
Space (E/3770); (c) R~ort on the Committee on the Peacetul Uses of Outer 
Space (A./5549 and Add.l); (d) Second Report of the WMO, on the Advancement 
of Atmospheric Sciences and their Applications in the light of the Develop­
ments in Outer Space (E/3794 and Corr.l); {e) R~ort of the ECOSOC (Ch. VII, 
Sec. IV), (A/5503); 8md (f) A dratt declaration of legal. principles sub­
mitted by the Committee on Peaceful Uses of <nter Space (A/5549/Add.l, 
Para.6). 

78A/5656; Ajc.JjL.331 and Ajc.l/L.332; and u.N. resolution 1962 (XVIII) a.nd 
1963(XVIII). Bee a.lso A/C.l/8R.l342, 5 December 1963. 
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It was thus possible for the General Assembly to approve by 

acclamation at its Eigbteenth Session 79 the Declaration on Legal 

80 Principles Governing the Activities of States in Outer Space. Resolutions 

1884 and 1963, directing the Space Committee to increase its efforts in 

the developmaat of a legal order and international co-operation in outer 

8J. space. 

Resolution 1962 spelJ.s out certain basic principles previously 

approved by the General Assembly, resolves some of the conflicts 

encountered earlier i_Unthe Committee on the Peaceful Uses of Outer Space, 

and de&ls with two issues in a general preliminary :manner with a view to 

82 further consideration by the Committee. 

19It &lso had before it the report of the Fifth C~ttee.on Administrative 
and Budgetary Questions approving the sum of $12,800 _involved in accepting 
draft resolution A/C.l/L.332 in order that a scientific group visit Thumba, 
India to approve U.N. sponsorship to a rocket launching site (U.N. Doc. 
A/5663, Annex) ·· . 

8~or the report of .. the Cammittee on the Peaceful Uses of Outer Space con­
cerning this resolution on legal princi~J.es and the commenta of members 
of the Committee, see U.N. Doc. A/5549/Aiid.l. For new dràfts and revisions 
considered by the Leg&l Sttb-committee, see u.N. Doc. A/AC.1Cf5/C.2/L.6 and 
L. 7. The propos&ls before the sub-comrnittee vere repreduced in Annex I 
of its report, U.N. Doc. AjAC.l(J)/12 and A:nnex III of the report of the 
Cammittee, U.N. Doc. A/5549. For summary records of the sub-committee ses­
sion, see U.N. Docs.AfAC.105/C.E{SB.6-aB. 

8~suant to rule 62 of rules of procedure, it was decided not to discuss 
·· .~the report of the First Committee (U.N. Doc. A/PV.laBO, 13 December 1963, 

p.7) 

82 See gener&lly on resoJ.ution 1962, Richard N. Gardner, "Outer Space: A 
Bre&kthrougb of International Law, n 50 A.B.A.J. 30 (1964). 
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Tqis resolution contains nine lega.l principles as a declaration to 

guide States in the exploration and use of outer space. The first four 

principles elaborate an section A of resolution 1721 (XVI) of December 

20, 1961: (1) The exploration and use of outer space shall be carried 

on for the benefit and in the interests of a11 mankind; {2) Outer space 

and celestia.l bodies a.re free for exploration and use by a11 States on 

a basis of equa.lity and in accorda.nce vith international law; (:;) ~ter 

space and celestia.J. bodies a.re not subject to natiana.l appropriaticn by 

cla.iln of sovereignty, .by means of use or occupations, or by any other 

mea.ns; &nd (4) The activities of States in the exploration and use of 
-

outer space shall be ca.rried on in accordance wi th international law, 

including the Charter of the United Nations, in the interest of ma.intain-

ing international peace &nd security and pramoting international co-opera­
, 83 

tion and understanding. 

In elaborating the rema.inder of the resolution, . three particula.rly 

contentious issues were resolved as follows: 

First, the Sovie~" Union proposed that the use of outer space for 

propaga.ting wa.r, natiOnal or nacial hatred or enmity between nations be 

prohibited. The United States would not agree to the inclusion of auch a. 

statement as a legal principle in the resolution. This issue was resolved 

by including a statement in the preamble of resolution 1962 to recall reso­

lution llo( II) of lfovember :;o 1947, which condemned propagande. designed to 

provoke or encourage a.tcy" threat to the peace, breach of the peace, or act 

of a.ggression, &nd to.declare that this resolution llO is applicable to 

outer space. Under resolution llO each Sta.te is asked to teke appropriate 

steps relating to this subject "within its constitution&! limits.u 

B:;Res. 1721 (XVI), Get1.eral. Assembly, 16th session, Official Records, Supp. 
No. 7 (Doc. A/5100), PP• 6-7· 
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Second, the united states would not agree to the Soviet union 

proposal. that &ll activities of a.ny kind pertaining to the exploration 

and use of outer space be carried out solely and exclusively by States. 

The firth principle in' resolution 1962 resolves this issue by stating 

that States bear international re~onsibility for national activities 

in outer space, whether carried on by governmental agencies or by non-

governmental entities. Authorization and continuing supervision by the 

State concerned over the activities of non-governmental entities is 

c&lled for. In addition, under the firth principle, when space activitË s 

are carried on by an international organization, responsibility for com-

pliance with the princ~ples in resolution resta with the international 

organization and the States participating in it. 

Third, tœ United States would not agree to the Soviet Union proposa! 

which would require prf,or discussion and agreement on any measures to be 

underta.ken by a State '!which might in any way hinder the exploration or 

use of outer space for'peaceful purposes by other countries." This pro-

posal would have introduoed the veto into outer space. The sixth principle 

in resolution 1962 resolves this issue by providing that a State which bas 

reason to believe that :an outer space activity or e:x;periment planned by it 

or its nationals would cause potentially harm:f'ul interference with the 

acti vities of other St&tes shall undert&k:e international consultations 

before proceeding with,any auch activity or experiment. No veto, however, 

84 is provided for. The United States reiterated during the discussion of 

this subject that it cônsidered the consultative group established by the 

Committee on Space Research ( COSPAR) of the International Council of 

Scilmtific Unions (ICstJ) as an appropriate forum for auch consultations. 85 

84see statement of US ;representative Francis T.P. Plimpton in the main com­
mittee discussions, l)'.N. Doc. A/5549/Add.l, P• 7. See: Contra, Eldon Kash, 

8s:~-~~_!:i!~c! ... ~ :~:;~i~~:: .. ~:of Atomic Scientists,March 1965,p.34 
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In addition, United States continued to oppose the Soviet Union 

proposa.J. that ttthe use of artificia.J. satellites for the collection of 

intelligence information in the terri tory of foreign States is incompa-

tible with the objectives of maokind in its conquest of.outer space." 

The United States repeatedly noted that international law imposed no 

86 prohibition on the observation of the earth from outer space. No 

• reference is made to this subject in the resolutions adopted. 

The seventh and :t).inth principles provide for assistance to and 

return of astronauts &nd space vehicles. The eigb.t principle in the 

resolution provides for liability for damage done by an object launched 

into outer space. Re~ognizing that these matters are deaJ.t with in only 

general preliminary terms, the General Assemhly in resolution 196) asks 

th&t the Committee on the Peaceful Uses of Outer Space, when it convenes 

in 1964, arrange in p'rticular for the prompt preparation of draft inter-

national agreements on these subjects. 

Resolution 196387 on international co-operation in the peaceful uses 

of outer space, approved unanimoua.ly by the General Assemhly, endors es the 

recommendations of the Committee on Peaceful Uses of Outer Space concerning 

the excha.nge of information, encouragement of international programmes, 

international soundin~J rocket facilities, ed.ucationa.l and training and 
. 88 

potentially hàr.mfUl etfects of space experimenta. The resolution welcomes 

86 Ckl this subject, see Leonard c. Meekerd Legal.Adviser to the Dept. of 
State, entitled ·~tion in Space, Dept. of State Bull. 746 (1963). 

87 Loc. cite. note 68 supra. (Resolution 1963) 
B8 

For details of the recommendations see U.N. Doc. A/5549• 
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the decision of the Committee to prepare a number of background infor-

mation&l papers and to establlsh, at the request of the Govermaent of 

India, a group of six, scientists to visit the sounding rocket launching 

facllity at Thumba, India, and to adTise the Committee on the ellgibillty 

ot this facllity :for United Natiœas sponsership in accorda.nce with the 

basic principles endorsed by the General Assembly in resolution 1802.89 

In addition the resolution invites member States to give favourable 

consideration to requests of countries for training and technical assist-

ance; notes the agreeaent between the Soviet Union and the United States 

looking toward co-operation in satellite meteorology, caœm1nication and 

90 m4Snetic field mapping, and expressed the beliet that international 

co-operation can be heneficial in turthering the exploration of the 

solar system.. 

Resolution 1965 &lso noted with appreciation (a) the second report 

of the WMO on the &dvancement of atmospheric sciences and their applica­

tion in the light of developments in outer space,9l and (b) the organiza­

tion&l and financial ;steps t&k.en by the Fourth Congress of WMO in 1965 in 

response to resolution 1721 and 1802 on outer sp&ce approved by the U.N. 

General Asseœbly the ~revious two years. Member States were urged by 

resolution 1965 (a) to extend their national and regional meteorological 

89For the principles :for the creation of such international facilities 
under U.N. ·sponsor~ip, see report of the Committee of Peaceful Uses 
of Outer Space U.N.~ DOc. A/5181, p.l2. Resolution 1802 (XVn) of Dec. 
14, 1962, endorsed 'these principles. For two documents on the Indien 
sounding rocket laun(ÜI.ing facillty, see U.N. Docs. A/~·105/8 and 10. 

9'1-or the text of the agreement, Bee U.N. Doc. A/5482. 

9lu.N. Doc. E/5794. This report was initia.l.ly considered by the ECœoc 
at its 36th session. See Res. 980 CII (XXXVI) adopted by the Council 
on August 11 ~ 1963, Doc. E/;816, p.l2 and report of the Counc1l, Doc. 
A/5503, pp.L!èS-49. See infra for further discussion. 
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efforts to im,plement the expa.nded programme of the WMO, (b) to 

co-operate in the est.blishment of the World Weather Watch proposed 

by the WMO and ( c) to increase research and tra:i ni ng in the atmospheric 

sciences. Resolution 1963 &lso welcomed the decisions of the Extr~ 

ordinary Administrative Radio Conference held under the auspices of the 

ITU in October and November 1963, on. the allocation of frequency bands 

for space communications. The second report of the ITU on outer space 

was noted with appreciation.92 

Considering the work of the U.N. in 1963 along with th&t of ITU 

and WMO and the Drydq.-Blagonravov agreement, it may well be sa.id that 

very good progress hu been made towards the objectives of keeping the 

exploration and use of outer space on a free, peace!'Ul, and orderly 

basis and thereby helping the development of a legal order in space. 

The third sessioA of the Scientific and Technical Sub-Committee 

was convened in Genev• on 22 May 1964, and concluded on 5 June 1964. 

The Sub-Committee had before it the following:93 a numher of dr&ft papers 

prep&red by the Secretariat in compliance with the recommendations of the 

Cammittee contained ill its report to the Eighteenth Session of the General 

Assembly;94 a Secretariat working paper outlining the manner in which 

the Sub-Cammittee's 1963 recammendations could be implemented;95 the 

92u.N. Doc. E/3170. itûs report was initiall.y considered 'Dy the ECOSOC at 
its 36th session. ~ee res.980 CI (XXXVI), adopted by the Council on 
August 1, 1963, Doc. E/}816, pp.ll-12, and report of the Council, Doc. 
A/5503, PP• 48-49. See infra for tnrther discussion. 

93U.N. Doc. AjAC.HY)jÇ.ljWP.22, 23, 24 and 25. 

94u.N. Doc. A/5549, Paras. 11, 12, 13 &nd 17 and resolution 1963(XVIn), Pt.II. 

95u.N. Doc. AjAC.lC15/14 
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report of the scientific group, established by the Committee, which 

visited the sounding rocket launching site at Thum.ba, India;96 and the 

progress reports of ITU and WHli'7 in response to the Assembly resolution 

1963 (XVIII). The Sub-Committee beard statem.ents by representatives of 

UNESCO, ICAO, WMO, and COBPAR. It then considered the above-mentioned 

documents as well a.s work.ing pa.pers, draft resolutions &nd d.r&ft recom-

mendations submitted by delegations. The Sub-Committee &dopted a num.ber 

of recomm.end&tions under the following topics: excha.nge of information, 

encouragement of international programmes; education&! training; inter-

national sounding rocket facilities; and potentially har.mful effects of 

space experimenta. It &lso &dopted certain recommendations of a general 

nature. 

The Sub-Comm.ittee's recommend&tions,98 contained in the report on 

the work of its third session, were submitted to the Committee on the 

Peaceful Uses of Oute~ Space which met in New York fràm 26 October to 

6 November 1964. The Camm.ittee h&d &lso before it the revised and up-to-d&te 

papers presented to t'he Sub-Committee. 99 In addition, the Comm.ittee 

96 . 
U.N. Doc. A/AC.1(1)/17. 

97u.N. Doc. AjAC.lC13/L.10; A/AC.1(1)/L.ll 

98u.N. Doc. AjAC.l(Y)/20 and Add.l 

99u.N. Doc. AjAC.1C13/L.l2, 13 and 14; A/A!J.l(Y)/20 Add.5 
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received from the representatives of the USSB and the USA the text of 

a second memorandum of understanding to implement the bilateral space 

100 agreement of 8 June 1962. The memorandum covered the exchange of 

conventional and satellite weather data over a special communication 

llnk between Moscow and Washington. 

The Committee took up the recommendations of its Sub-Committee, and 

with the exception of the Sub-Committee•s recommendation regarding the 

organization of a space conference in 1967 under the United Nations 

sponsorship, its recammendations received the support of the general 

membership of the Cammittee. The recommendations adopted on the topics 

&fore-mentioned were similar to the ear lier recomm.endations relating to 

those subjects.101 The only new reeommendation was in regard to the po-

tenti&lly har.mful effects of space experimenta. The Committee took note 

of the resolution adopted by COBPAR in ~ 1964 on the basis of the report 

by its consultative group on potentially har.mful effects of space expe-

riments and requested the Secretary-General to circulate to member States 

the resolution of COSPAR, lŒ the report of the consultative group and its 
l~ . tour appendices, and urged that aU member States proposing to carry 

l<X\r.N. Doc. A/5779 81ld Ajc.l/880 or l June 1962. 

lOlu.N. Doc. A/5785. 
1Œu.w. Doc. A/5785, Annex II. 

l03u.N. Doc. A/5785, Annex III. 
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out space experimenta should give full consideration to the problem of 

possible interference with other peaceful uses of outer space, as well 

as to possible ha.rm:f'l11 cha.nges in the natur&l environment and, where 

appropriate, seek a scientific an&lysis of the qualitative and quanti­

tative aspects of such exper:lm.ents from the COOPAR consultative group, 

without precluding other recourae to international consultation, as pro­

vided in General Assemb4" resolution 1962 {XVIII). 

As regards a spa.ee conference, opinion was divided as to the usefulness 

of holding such a. gathering. A number of members including Austria, which 

initia.ted the proposal, the UAR and the USSR strongly supported the idea.. 

They maintained that such a. conference would provide an ~ortunity for 

assessing the work done in the field of peaceful uses of outer space in 

the first ten yea..rs of the space age. Another group of members, including 

the United States and United Kingdan, expressed the beliet that the holding 

of a special space conference under U.N. sponsorship in 1967 would duplicate 

the work alreaày being carried out at present by international governmental 

and non-government&l institutions and would be wa.steful in time and resources. 

They held that the first ten years of the space &ge could be a.ppropri&te4" 

celebra.ted by the holding of a. special commemorative meeting of the Committee 

on the Pe&ceful Uses of Outer Spa.ce a.t Which, in addition to its normal 

business, the Committee could hear reports of experts on the past achieve-

ments of the .space age &nd the potenti&lities in the future. 

Final4", there wa.s a third group, he&ded by It&4", which in principle 

supported the ide& of holding a conference but maint&ined thatthe question 

required a thorough study by a special group whose views could be laid before 

the Committee for a decision. It was on the b&sis of this suggestion that 

the Committee fin&l4" agreed to set up a working group composed of its 

entire membership which was to examine the desirability and objectivès 
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of an international conference on the peacefUl uses of outer space to be 

lo4 held in 1967 and to report to the next session of the Committee. 

There was one further substantive change by the Committee in the 

Sub-Committee's recommendations, ·namely, the addition of a provision 

put forward by Austria whereby the Sub-Committee was invited, tn co-

operation with the Secretary-General and in consultation with the appro-

priate specia1ized agencies, to study and report on the possibility of 

aetting up a world-wide navigation satellite system. 

In the course of 1964, discussion of the legal problems involved 

in the exploration and use of outer space, which took place in the 

Cammittee on the Peaceful Uses of Outer Space and its legal sub-committee, 

again centered on the following three issues: (1) Legal principles govern­

ing the activities of States in outer space; (2) Assistance to, and return 

of, astronaute and space vehicles; and (3) Liability for space vehicle ac-

cidents. 

The Legal Sub-Committee held the first part of its third session in 

Geneva, between 9 and 26 Ma.rch 196410' and the second part of that 

session in New York from 5 to 23 October 1964.106 The Sub-Committee recog-

nized as its terms of reference the provisions of Assembly recommendation 

that consideration should be given to incorporating in international 

agreement form legal principles governing the activities of States in 

lo4 Vide infra note 144 for political ramifications surrounding the problem 
of the space conference. 

105u.N. Doc. AjAC.l05/20, 24 August 1964. 

lo6u.N. Doc. A/ AC.l05/21, 23 October 1964. 
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the exploration and use of outer space, and requested the Outer Space 

Committee to continue to study and report on legal. problems which might 

arise in the exploration. and use of outer space, and in particula.r to 

arrange for the prompt preparation of a draft on international agree-

ments on liability for damage caused by objecta launched into outer 

space and on assistance to and return of astronaute and space vehicles. 

The Sub-Cammittee decided to continue the two working groups esta-

blished at its previous session, each consisting of the whole membership 

ot the Sub..Committee, to deal. with the propos&ls and am.endments on assist-

ance and return and on liability tor damage, respectively. More con-

spicuous resulta were achieved in Vorking Group I where preliminary 

agreement was reached on the pre amble and on certain of the opera ti ve 

provisions of the dratt &greement on assistance to, and return ot, 

astronaute and space vehicles. Working Group II completed the first 

reading of the articles of' the drafts on liability tor damage caused 

by space vehicles. 

The report of the Legal Sub-Cammittee covering beth parts of its third 

session was cansidered by the Committee on the Peacetul Uses of Outer Space 

at its sixth session. The Committee noted with satisfaction that substa.ntial 

progress was made in the course of' the Sub-Cammittee's third session, 

&lthough there had been insufficient time to dratt the international 

agreements on assistance tq and return o~ astronaute and space vehicles 

and on liability for space vehicle accidents, and decided that wark on 

the two conventions should be resumed as soon as possible.107 

107 A/ 8 6 U.N. Doc. 57 5, P.19, 1~ November 19 4. 
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The abortive Kineteenth Session of the U.B. GeneralAssembly did 

not consider the report of the Committee on Peaceful Uses of Outer Space 

and is expected to do so when it resumes its suspended Bineteenth Session 

in September 1965.108 

In 1964, the consideration of the question of the legal principles 

governing the activities of States in the exploration a;o.d use of outer 

space took place during the first part of the third session of the Legal 

Sub-Cammi ttee of the Outer Space Commi ttee. The excha;o,ge of views on 

this subject continueà at the meeting of the Outer Space Cammittee. 

loB . 
The 19th General Assembly centering about the application of Article 19 
of the Charter to the Sovi't Union, France and &· few other members, was 
ill-fated and was a4Journed without considèring the Committee report or 
even without going lnto the Cammittee stage so that the first Political 
Committee could conaider it. Article 19 provides that a m.ember who is 
two years in arre&:rfJ with payments shall bave no vote in the General 
Assembly. It was contended by the Western bloc that the Soviet Union 
was more than two y~ars in a:rrears because of its failure to meet the 
assessments of the General Assembly ag&inst it for tnmF and UNœ peace 
keeping operations.~ The I.c.J. in an advisory opinion on wbich its 
members were sharpl.J' divided, nine to five, bad found the assessments 
valid and binding under the Charter. The General Assembly at the J.Bth 
session voted to accept the opinion. The Soviet Union and France have 
taken the position that only the Security Council under the Charter can 
impose binding obligations. The !.9th session failed to meet with eny 
workable formula and charged a committee of 33 countries to find a 
formula and report by 15th of June 1965 and it adjourned until September 
1965. (A/RES.2oo6(X7X) Rev.l.). It is hopefully working to formulate a 
plan to "review the'i whole question of peace-keeping operations in all 
their aspects, inc~ding w~s of overc~ the present financial dif­
ficulties of the oitanization." (Bee: A/AC.l21/PV.l-20). Ql the success 
of this committee depends to a large extend the success of the U.N's 
effort to create a legal order in space, 
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The question of the legal principles was discussed mai nJ.y in the llgb.t 

of Assembly resolutions 1963 {XVIII) which recommended that consideration 

should be gi ven to incorpora.ting in international agreement form, in the 

future as appropria te, legal principlea governing the acti vi tiea of States 

in the exploration and use of outer space. There were diverse views 
1~ . 

expressed in the Sub-Committee as to the desirability of such an agree-

ment and the form which it should ta.ke. The Eastern bloc110 emphasized 

the urgent need for the elaboration of the legal principles governing the 

outer space activities of States in an instrument with the legally binding 

force of an international treaty and that the drafting of auch an instrument 

could be started at the third session of the Legal Sub-Committee. Other 

States especially of the Western bloc111 preferred to defer auch elaboration 

1~u.N. Doc. AjAC.lfF.J/C.2/SB..29-37, 24 August 1964. 

llOr.rb.e representatives of Bulgarie., Czechoslova.kia, J;Iungar,v, Mongolie., 
Rumania, Pola.nd and; the;! USSB.. They ascerba.ined that the international 
situation was ripe tor auch action and cited a resolution adopted by the · 
52nd Conference of :Inter-Pa.rliamenta.ry U!û,.on in September 1963, which 
urged the conclusion' at the e8.r li est possible date of agreements on space 
law problems including an international agreement on basic principles 
which should governÎthe activities of States in outer space. (Vide. U.N. 
Doc. op• cit., sup+a note 18. 

~ . 

l.l.l..rhe representatives of Australia, Belgium, Ita.J.y, Mexico, Sweden, the 
u.K.. and the United States. In their opinions it would be unwise to 
hurry with em.bodying the Declaration of Legal Principles in an instru­
ment with the force: of international treaty, for the principles should 

:mmain flexible so that they could be a.djusted in the light of later 
experience. {Vide. U.N. Doc. op. cit., supra note 18). 
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until a.fter agreement on more urgent problems auch as the assistance to, 

and return of, astronauts and spa.ce vehicles and on lia.bility of damage 

caused by spa.ce objecta, have been agreed upon and they would prefer 

more caution to be ta.k.en in elaborating general principles. 

In this connection the representatives of the UA:R and Ja.pa.n maintained 

that the adoption of the Declaration represented a first important step 

towards the formulation of the law of outer space, which in the opinion of the 

Hungaria.n representative, in adopting the Declaration of legal principles, 

the Assem.bly had set the United Nations on the path toward the codifica-

tion of the law of outer space. The representative of Brazil pointed out 

that the Assem.bly itself was apparently aware of the shortcomings of the 

Declaration, since in resolution 1963 (XVIII) it had recommended that 

consideration should be gi ven to incorporating the legal principles 

governing the activities of itates in outer space in international 

agreement form. 112 

Also discussed during 1964 was the question of assistance and return 
1 

of astronaute and spacp vehicles. The consideration of this question took 

place in the Legal Sub~Committee during the first and second parts of its 

third session, and bege.n on the basis of two àra.ft agreements submitted 

by the USSR and the Urûtted States, respeC"tiveJ.y. 

The USSR proposa! was a revised version of the dra.ft agreements sub­

mitted at the first session of the Legal Sub-Cammittee in 1963, as indica­

ted earlier.113 When the discussion of the question of assistance to 

112vide. U.N. Doc. op •.. cit., supra note 1.8 

ll3Vide. Supra note 51 and 60. 
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astronaute was resumed at the second part of the Sub-Committee's third 

session, the USSR submitted another revised draf't agreement on assistance 

wbich, as it was stated by the USSR representative, took into account 

many of the observations made by other de1egations during the first part 
114 . 

of the session. In particul.ar, a.a dist~ished from a previous draf't, 

this dra.ft agreement provided that contracting States shoul.d toster 

international co-operation in salvaging space objects launched in accord-

ance with the Declaration of Legal Principles and that they shoul.d return 

the crews of foreign spaceships, spaceships themselves, satellites and 

capsule concerned in accordance with this Declaration.115 

As distinguished from its proposai in 1962 presented as a General 

116 Assembly resolution, a new United States proposal was submitted in 

the form. of an international agreement.117 

In the course of discussion Australia and Canada submitted a pro­

-posal, 118 later twice revised, which was based on a nu:mber of provisions 

of the USSR and USA dratts and various amendments made during the debat es, 

114vide. U.N. Doc. a,p. cit., Supra note lB 

ll5Vide. U.N. Doc. AjAC.lCY)/19; AjAC.lCY)/20; and AjAC.lCY)/21 

116vide. Supra notes 50 and 60. 

ll7u.N. Doc. A/AC.lC15/iC.2/L.9· 
1 llB . 1 

U.N. Doc. WGI/17/Rev.l. 
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and, in its author• s opinion, was intended to cover onl.y those pro-

visions on whieh they felt that there a.ppea.red to be a substa.ntia.l 

measure of agreement within the lub-committee. 119 The three proposa.ls 

120 were inserted in a comparative table prepa.red by the Secretariat. 

When introducing the revised dra.ft agreement, the representative 

of the USSR said that there vere two gu.iding principles underlling the 

draft. 121 First, the llumanitarian duty of a.11 States to extend assistance 

to a.stronauts in distress, and second, the re~ect of. the principle of the 

sovereignty of States. Thus, vhile it was the duty of a State on whose 

territory a space Ship made a force landing to lend every possible a.ssist-

ance to its cre(~, the principle of sovereignty mean'f that search and res­

eue operations must prtmarily be the responsibility of the State. 

Drawing attention to the United States dra.ft, the u.s. representative 

said that an agreement of such a cha.racter could help to foster interna-

tional co-operation in the peacefUl uses of outer space by the development 

of agreed standards and procedures for dealing with every eventuality. 

He felt that one of the first standards to be considered should be one 

establishing a duty of States to lend all possible assistance to astronaute 

in need of assistance, as there was general humanita.rian concern in this 

regard. Since there was a shared scientific interest in the examination of 

space vehicles or their parts returned from out~r space the draft agreement 

was also designed to raèilitate the return of such objecta. 
1 ' 

ll9u.N. Doc. AfAC.l.CY)/20. 

12
0u.N. Doc. AfAC.lCI5/C.2/W.l./Rev.l and Rev.2! 

~or statements made· by representatives in the following discussion, 
reference should be,; made to U.N. Doc. op. cit., supra note 24. 
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With respect to ~he a11thority and control aver rescue operations, the 

representatives of Austria, Canada and India expressed ooncern rega.rding a 

possible limitation on a contracting State' s ris;ht to conduct assistance and 

rescue operations on its own national territory. In the opinion of the 

Austrian representative, the search and rescue of astronauts in the territory 

of a contracting State was :f'undam.ent~ a prerogative of that state. If that 

State obtained assistance from the launching State provisions would have to 

be made to ensure that all search and rescue operations were conducted under 

full control of its own authoritiea, and that States would reserve their own 

authori ties the sole right of search in certain prohibited areas. It was 

pointed out that search and rescue operations conducted by the launching 

State could involve the deplqy.ment of parties of military or para-military 

character, and that the implications of that situation, especi~ for 

neutral countries, were obvious. 

In regard to the search and rescue operations on the high seas or in 

any other place not under the jurisdiction or control of any state, the 

representative of the United States said that the draft agreement should 

clearly establish that instrumentalities of a ltate participating in the 

assistance - - for exemple, elements of its armed forces - - would be sub-

ject to the direction and control of the government of that State and not 

of another State. 

The representative of Italy expressed an opinion that it would be 

wrong to permit, by vittue of the aareement, the launching State to reserve 

the exclusive rightt.bo carry out, by its own means and with its own per-

sonnel, rescue operations in a zone of the high seas designated by itself, 

since this, among othfi,\r things, vould interfere with the legislature of 
; 

certain States and maritime law obliging private persons and captains of 

ships to take efforts to rescue anyone in distress at sea. 
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Views were also expressed concerning the problem of identification of 

space objecta. The representative of Japa.n drew attention to the desirabi-

lity of establiahing an effective system ot registration of launchings 

with the Secretary-General of the United Nations and to make the launching 

States legally obliged to supply data on the specifie purpose of the launch­

ing as well as other characteristics of the object launched which might be 

necessary for its identification. The representative of Leba.non pointed out 

that since the draft agreements under consideration required States in whose 

territory a space object la.nded to notif'y the launching State concerning 

the occurrence, provision should be made requiring adva.nce international 

registration of all launchings and the furnishing of 8J:J:T further informa-
122 tion necessar,r for the identification subsequent to the launching. 

The representative of France proposed that instead of setting forth 

the obligation to return the personnel of a spacecraft to the launching 

State, the article should only provide that a contracting party would not 

oppose the astronaut' s departure from its terri tory and would do its utm.ost 

to assist them in makjng travel arrangements. This article should not be 

construed as preventing, juridical or administrative proceedings, or the 

en~orcement of measures re sul ting from auch proceedings, instructed by 

reason of the deeds o~ words of such astronauts after completion of rescue 

operations. 

The representatives of Argentina, Austria, Canada and Japan, among 

others, believed i t im:pOrta.nt to malte provision for the dut y of the launch-

ing State to rem.ove space deviees from a t,oreign_territory when they involved 

a hazard to the State ih whose territory they we~e foünd. 

122 : 
On identification awa generally on assistance and return of space vebicles, 
Vide. Law -.nd Public.· Order, oi• ci t. , supra ~trÇl:x).: note 3 at, pp. 52o-25, 
579-82. . 
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The representative of Argentine. felt that the law applying to navi­

gation by sea and air which had aJ.rea.dy been developed, and in pa.rticular 

to the law governing the assistance to aircraft and ships in distress,123 

might be considered applicable to the preparation of an agreement on 

assistance to astronauts. He pointed out that if one were to proceed 

from principles of the maritime and air laws, the agreement in question 

should provide that States rendering assistance were entitled to the reim-

bursement of any expense incurred. In the opinion of the representative 

of Japan, the . launching State should reimburse the expenses incurred by a. 

contra.cting party not only in respect to the recovery or the return of a 

spaee object but also in respect to the rescue or return of the personnel 

of a space object. 

The representatives of Can,&da, Ita.ly and the UK felt that the launching 

State should not defr~ the expenses arising out of operations conducted to 

a.ssist or rescue a.stronauts, whose sa.fe recovery and return would be a.nalo-

gous to air and sea rescue operations, since the general rule in such cases 

wa.s not to cla.im for the cost of rescue operations in so far as they related 

to assistance to distressed person. 

The representatives of Argentine., Australie. and Japa.n maintained that 

the agreement on assistance should contain provisions covering c~ensa.tion 

for damage caused by' à spa.ce object in the State of la.nding, which would 

specifY that the obligation to return the space object did not became legally 

effective until satis~actory arrangements had been made for compensation in 
',1• 

respect to the damages. 

The representatiVe of Sweden suggested that a provision should be worked 

out concerning the necèssity of dealing promptly with claims for reimbursement 

l23Vide. ICAO, •rnter . tional Standards and Recomm.ended Practices," Search 
and Rescue Annex :; and Article 25, Convention on International Civil 
Aviation, Chicago," December 1944. 
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wh1ch would a.lso stipula.te tha.t costa be pa.id in the currency of the 

rescu1ng lta.te. 

Different views were expressed concerning a. procedure for the settle­

ment of disputes arising from the application of the agreement on assist­

ance and return. 

Severa.! representatives, among them representatives of Argentine., 

Czechoslova.kia., and Mongolia. considered it una.cceptable a provision in 

the US dra.ft providing for the compulsory jurisdiction of International 

Court of Justice (ICJ) for the settlement of disputes. The representative 

of Mongolia. sta.ted tha.t many States were relucta.nt to have recourse to the 

ICJ because geogra.phica.l representation in the court was heavily bia.sed in 

faveur of Western jurists and systems and they preferred to chose freely 

among the pea.ceful mea.ns of settlement of disputes mentioned in Article 33 

of the United Nations Charter. 

The representatives of Argentina and the USSR proposed to amend a 

corresponding article of the US dra.ft so that disputes might be referred 

to the ICJ only with the consent of all the parties to the dispute. 

In the opinion of the representatives of Canada and the UK, an article 

providing for the campulsory jurisdiction of the ICJ should also provide 

for the recourse to other pea.ceful means of settlement prior to reference to 

the ICJ. 

The representative of Ja.pa.n proposed tha.t in case of a difference a.s to 

the identification of an object returned to earth from outer space any State 

concerned might request the Secretary-General of the U.N. to designate experts 

to render an a.dvisory opinion on the matter. 

Different opinions were also expressed with regard to the clause con­

cerning the States which could became parties to the agreement on assistance. 
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A group of representative~, among them. the representatives of Australie., 

Sweden and the· UK, considered the formula used in the US draft acceptable. 

In their opinion, it wa.s in confor.mity with recent UN pra.ctice in this field 

and moreover it was not within the terms of reference of the Sub-Committee 

to take decisions on the matter. Others, among them the representatives of 

Czechoslovakia, Rungary and Mongolie., maintained that the formula concerning 

the parties to the agreement contained in the US draft was unacceptable. 

According to the representative of Mongolie., this formula was of a dis­

criminatory nature, incompatible with the provisions of the Declaration of 

Legal Principles proclaiming that outer space was free for exploration and 

use of a.ll ltates and that States should regard astronauts as envoys of 

mankind in outer space; it might also create practical difficulties when 

an astronaut made an emergency landing in the territory of a State denied 

possibility to participate in the agreement and bence under no tre~ obli­

gation to rescue or to return the astronauts. 

When comment ing on this proposa.l to incorpora te the agreement on 

assistance to astronauts an accession clause simila.r to that appea.red in 

the Moscow Test-Ban Treaty of 25 Julf 1963, the representative USSR em~ 

llha.sized tha.t it was of vital importance to governments which la.unched 

spa.ce vehicles tha.t an agreement on assistance should be of truly universal 

application. The representatives of Czechoslovak.ia, Runge.ry, India, Poland 

and Rumania, speak.ing in favour of the Soviet proposal, pointed out that a 

universa.l application of the agreement on assistance was necessita.ted by 

a huma.nitaria.n nature of this agreement. The representative of Ita.ly 

believed that the Soviet proposal migbt contribute to the working out of a 

successful agreement on this issue. 



- 73 -

At the end of the third session of the Legal Sub-Cammittee the draft 

agreements and various amendments tothese agreements were discussed in the 

working party and preliminary agre~ent was reached on the preamble and on 

certain of the operative provisions of the agreement. These provisions, in 

brief, are the following: 

1. Each cantracting party which discovers that the . 
personnel of à spacecraft of another State has Suffered 
accident or is experiencing conditions of distress, or 
that they have made an emergency landing in terri tory under 
the jurisdiction of the contracting party, on the hign seas, 
or in any other place not under the jurisdiction of any State, 
does its utmost to notify the State which has announced the 
launching, and notifies the Secretary-General of the United 
Nations. 

2. If, as a resu+t of accident, distress or emergency landing, 
personnel of a spacecraft are in territory under the juris­
diction of a contracting party, it takes all possible steps 
to render the personnel the necessary assistance; it keeps 
the States which bad announced the la.unching, and the 
Secretary-General of the United Nations, informed of the 
steps so taken. 

3· The assistance to be furnished when necessary by the 
contracting party to the personnel of a spacecraft of 
another ltate .in no way differa from the assistance wh:i.ch 
it would fur~sh to its own personnel. 

4. If the contracting party considera that the assistance of 
the State whiCh had announced the launching would contribute 
substantially ~o the effectiveness of its search and rescue 
operations, it requests this State to co-operate with it with 
a view to the effective conduct of such operations, under 
the direction and control of that contracting party. 

5· A contracting party which discoveres that a space object 
bas landed in territory under the jurisdiction of the 
contracting party, or on the hign seas or in any other place 
not under the .jurisdiction of any State, does its utmost to 
notify the State which had announced the launching, and notify 
the Secretary-General of the United Nations. 

6. A cantracting party which finds that a space object dis­
covered in ter:ritory under its jurisdiction or reeovered by 
it elsewhere h&ving a hazardous or deleterioùs nature might 
so ne.tify the 'state which had announced the launching, which 
thereupon takes steps, under the direction and control of the 
contracting party, to remove it from territory under the 
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jurisdiction of the contracting party or otherwise render it 
harmless. 

7. If' a space object which has landed on terri tory under the 
jurisdicticm of a contracting party might be of a hazardous 
or deleterioùs natu.re, the Ste. te· which had announced the 
launching immediat ely so notifies the contracting party, 
if the contracting pa:çty·ao requests, the State which has 
announced the launêhing. ta4es steps, under the direction 
and control of the contracting party, to remove it from 
the territory under.the Juri~tiction of the contracting 
party or otherwise render it.harmless. 

8. If a contracting party considera that the assistance of 
··the State which has announced the launching would contribute 
substantially to the effectiveness of recovery or 
return operations carried out by it in territory under 
its jurisdiction, it requests the State which had announced 
the launchin& to co.-operate with it with a ~ew to the 
effective conduct of auch operations, under the direction 
and control of that contracting party. 

9· The State which had announced the launching of a space object 
and has requèsted its return, if requested by the contracting 
party which has discovered the object, turnishes identifying 
data to the cantracting party.l24 

Finally, the queation of liability for damage caused by objecta 

launched into outer space was also discussed in 1964. The debates took 

place ma.inly in the Legal Sub-Committee during both the first and second 

parts of its third session. 

At the beginning of the debate the Sub-Cammittee had before it, in 

additiontto a workingpaper on the unification of certain rules governing 

liability for damage caused by space deviees introduced by Belgiuml25 in 

1963, two other drafts concerning liability for damage caused by the 

launching of objecta into outer space; a .draft convention proposed by the 

. 126 127 Un1.ted States and a draft agreement proposed by Hungary. The 

124U~N. Doc. A/ A!j.l05/21. 

125u.N. Doc. AjAC.l05/C.2/L.7/Rev.l. 

126u.N. Doc. AjAC.l05/C.2/L.8/Rev.l 

127u.N. Doc. AjAC.l05/C.2/L.lO. 
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Secretariat prepared a comparative table of the provisions contained in 

128 the three proposaJ.s. 

During the consideration of the item of llabUity for space vehic1ea 

accidents a number of views and am.endm.enta were e:x:presaed and submitted.129 

The re,presenta.ti ve of the USSR pointed out that ,the Dec1aration of 

Legal. Principles bad indicated the direction to be taken in drafting the 

agreement, by proclajming that Stat~s·,,are reaponaible :f'or all types of 

national. and international. activity in outer space and that they allowed 
'' 

' ' 
private com;panies or interna'Çional ~,gailizations to engage in outer space 

a.ctivities in auch a manner as not to endanger human life,. health or property. 

The representative of Rumania considered that the provisions of the 

agreement on liability should be based upon paragraph 8 of the Declaration 

130 
of Legal. Principles. 

The representative of Argentin& was of the opinion that the matter of 

liabUity for the damage caused by space objecta should be governed by the 

principles of objective llability, which placed the main emphasis on the 

resulta of the event that caused the damage. 

The repreaentative of Hungary saw the importance of the elaboration 

of rules on liabillty in the fact that the national legal systems differed 

from each other and did not guarantee an equitable solution, and that there 

were no appropriate precedents to be taken into account in deciding on the 

damage caused by space objecta. 

128 
U.N. Doc. Aj.AC.lCI5/C.2/W•2/Rev.l 

129For statements made by representatives in this discussion reference 
should be made to U.N. Doc. gp.cit., supra note 24. 

l3%.N. General. Assembzy resolution 1962 {XVIII). Vide. Supra note 67. 
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The representatives of Belgium. and India considered essential to 

give full cœsideration to the question of term:l.nology, which particu.larly 

important when the legal problem.a of liability- for damage catlMd by- space 

objecta were being approached from. the viewpoint of different .legal systems. 

Com.posing the different methoda of;>,assessment of com.pensation for 

damage as laid dawn in the dratts under consideration, the representative 

of Canada favoured a provision in the agreement specify'ing clearly the basis 

on which compensation would be paid in preference to leaving this matter to 

be dete:rm.ined by- the national law of the inJured person as was the case with 

the Belgium proposal. 

The representative of' thê'· U8 said that a reviàed part of the US 

draft clearly ennunciated the principle of the absolute liabUity- of the 

launching State, which was in conformity- with paràgraph 8 of the Declaration 

of Legal Principles. 

The representative of Italy proposed to replace a provision in the 

US draft to the effect that a State was not liable under the agreement on 

liability- for damage suffered by- its own nationals by- the provision that 

this agreement did not apply to damages sustained on the territory of the 

launching State. 

With regard to the provision, original.ly ccntained in the US draft, 

that gross negligence on the part of the claimant could exonerate from 

liability-, the representatives of Canada, Japan and Sweden considered the 

ter.m "gross negligence" unacceptable and suggested that it should either 

be replaced by- the words "willful and reckless conduct" or be accompanied 

by- a definition. In the opinion of the Italian representative it was 
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preferable to omit the word "gross" so that it w~d be t'or the judge 

to decide the gravity of the negligence and its implications. 

The representative of Czechoslovald.a believe4 that torce mseure, as 

a basis for this exoneration t'or liability, was a, recognized legal prin-
, 

ciple ret'erred to in Ill8.llY international conventions, which should not be 
. 131 

amitted from the agreement on lia.bility for ~ace vehicle accidents. 

Concerning the provision in the US original 1,\lra.ft that is the event 

of the collision of two space deviees there was n(> liability as between the 

two launching States, the representative of Argeni;ina said that this provi-

sion needed to be supplemented Ç>y specifying that liability subsisted in 

the event of damage to third parties resulting t'rom the collision. The 

representative of the US pointed out that a later US draft did not contain 

provisions concerning the possibility of an accidentel collilion between 

obj ects launched into outer ~ace, since auch collision was extremely 

unlikely.l32 

The Canadia.n representative emphasized that where the launching State 

sougb.t .to rely on an exoneration from liability, then the burden of proof 

in tha.t regard should reat upon the la.unching state. 
' 

The representative of Ita.ly expressed the view that astate might not 

ta.ke adva.ntage of the exoneration of liabili ty, a8 provided for in the 

agreement, if it launched a ~ace object without notifying the Secretary-

Genere.l. 

l32ICAO is presently preparing a cœvention on aerie.l collisions. 
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The representative of Argentina and Fi-ance were of the opinion that 

the relationship of cause and effect between damage and outer space activi­

ties shou.ld be governed by the law of the place where the accident occurred, 

while the Ita.lian representative believed that this relationship should be ' 

determined in accordance with. the national law of the per.son injured. 

The representatives of Ru:IDania and the USSR. expressed the view that 

when more than one State wu involved in the launching, the beat method in 

such a case for the solution of the problem of compensation was to apply 

the principle of joint and several lia.bility · since it would clearly be to 

the advantage of aState involved. The State claiming compensation would 

not need to inve•tigate the basis on which the launching States c~nducted 

their joint activities, that task would be incumbent upon the launching 

States, for it w01lld be for them to decide am.ong themselves what share of 

the lia.bility fell to each. Thil approach would have also the advantage 

of encouraging States which proposed to engage in joint space activities 

to exercise greàter carè in carrying ôut their activities. 

The representative of the USSR believed that international organiza­

tions engaged in outer space activities should assume liability for any da­

mage caused by their space activities, since according to the Declaration 

of Legal Principles auch orgà.nizations were responsible for complying wi th 

the principles of the Declaration. He considered as a serious omission, 

at variance with the Declaration, the absence of any reference to an inter­

national organization' s liability for damage in an original version of the 

US draft. Camm.enting on a provision of the US dra~ stipulating that an 

international organization migb.t, as a State, present a claim for compen­

sation, the representative of the USSR· and Rumania maintained that there 

was no justification for equating an international organization with a 
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State, for it had: neither territory nor nationals which would suffer 

damage. 

Arguing aga.inst the obj ectiona to making en international orgeni-

zation party to the agreement on liability on the asme footing as the 

cantra.cting State, the representative of Australia stated that the 

Declaration of Legal Principles placed such orgenizations on exactly 

the asme footing as States with regards to liability end the agreement 

should do the asme. 

The representative of Argentina agreed that appropriate international 

orgenizations should be able to becom.e parties to the agreement on liability, 

since the treaty making capacity of those org&Dizations waa recognized end 

aince a number of them were alre~ engaged in outer ~ace activities. 

The representative of Ita.J.y expressed the opinion that the agreement 

should provide for the limitation of liability as it existed in maritime 

and air laws, and the States engaged in outer ~ace activities for the 

benefit of mankind should enjoy that privilege ïn a certain measure.l33 

He considered that a guidance for the deciding on tlie limit of liability 

might be found in the existing conventions concerning liability for nuclear 

d ~34 amage. 

The Japanese representative believed that, it would be premature to set 

a limit on liability at that stage since there was not yet sufficient 
... 

technical data available to determine the possible extent of damage. 

The representative of India was of the view that compensation for damage 

to property should be commensurate to the damage and consequently, there 

should be no monetary ceiling for compensation in relation to each launching 

133
vide. Conventions op. cit., supra note 131. 

134convention on Liabilit of rators of Nuclear Shi a (Brunels) M.fey" 1962. 
Convention on Civil Liability for Nuclear Danage Vienna) M.fey" 1963. 
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&lthough the agreement on ~iabi~ity might prescribe a fixed amount for 

~oss of ~ife. These princip~es would signif;cantly add to the usefulness 

and univers&lity of the agreement. 

An addition&l article to the Hu.ngarian draft was submitted by the 

USSR proposing the inc~usion of provisions to the effect that claims for 

conœesation should not constitute grounds for the sequestration or the 

app~ication of enforcement measures to a space ship of a foreign State. 

The representative of Austria suggested that the agreement on ~iabi~ty 

should avoid curtai~ing in any wey- ~egal remedies avai~ab~e to c~aimants; 

it shou~d rather provide them with additioneJ. protection. In his opinion, 

the estab~isbment of a wystem of financi&l guarantees, to meet the situation 

which would arise when ~ess wealtby ltates embarked upon the exp~oration of 

outer space, might be considered, particularly in view of possib~e require­

ments to pey- compensation in a readily convertible currency. 

The representative of Japan, Italy and the UK were of the opinion that 

a period of one year for the presentation of a c~aim would be too manifest 

itse~f for a num.ber of years or it might not be possib~e i:mm.ediately to 

identity the reaponsib~e State. The representative of Italy suggested to 

so~ve this prob~em on the ~ines of certain civi~ aviation conventions~35 

which ~d dawn a time limit of two years with a reservation not to apply 

it 'When the author of the damage could not be ascertained during this period. 

The representatives of BuJ.garia and Japan :proposed that a c~aim should be 

presented wi thin one year or two years, respect! vely, of the occurrence of 

the damage or of the identification of the ~iab~e State, and if the app~­

cant State did not know of the facts giving rise to the claim, the claim 

should be presented within one year of the date on which these facts had 

becom.e known. 

~~5Vide. Conventions gp. cit., supra note ~~1. 
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The representatives of Argentine., Czechoslovakia, Rumania and the 

USSR, among others, disagreed with a provision in the US dratt concerning 

the settlement of disputes. The representatives of Rumania. and the USSR 

expressed their suxprise that the US delegation should advance a. clause 

on the compulsory jurisdiction of the ICJ since similar proposals had 

invariably been rejected at certain international conferences held under 

the auspices of the U.N. in recent years and that even the optional protocols 
. 1 

concerning the compulsory settlement of disputes were accepted by a ver,y 

sm.a1l number of States in each case. 

The representatives of Sweden and the UK proposed a procedure for 

the settlement of disputes concerning the application and interpretation 

of the agreement on llablli ty arising between contracting State and an 

international organization conducting space activities which undertook 

to comply with the agreement. Accord.ingly any auch diapute which we.a not 

previously settled by other peaceful .means of their own choice might be 

referred by either party to an arbitral commission of three members,two 

of .them being each appointed by the contracting States and the interna-

tional organization and a third m,ember by, the President of the ICJ. The 

decisicn of the commission was binding upon each party to the dispute. 

Comments were also made on the question of the participation of 

States in the 88l'eement on llabillty. Speaking in favour of the provision 

in the Hungarian propos al that the agreement should be open to all States, 

the representatives of the USSR, supported by the representatives of 

Czechoslovakia and Rumania, pointed out that the exclusion of certain 

States from the participation in the agreement on llabllity would have the 

practical drawback of maJdng it impossible to claim compensation from the 

launching State so denied the rigbt to be a party to the agreement. 
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It is interesting if not surprising to note that in the discussion 

relating to the agreement on liability for damage caused by objecta launched 

into outer ~ace little or no reference was made to the existing conventions 

in maritime and air law. 136 

At its third session the Legal Sub-Cammittee campleted the first 

reading of the articles of the draft agreement on liability for damage 

caused by objects launched into outer ~ace. However, due to the variety 

of opinions in the Sub-Cammittee on various articles no agreement was 

reached on any and it recammended that its work be contin~od at the next 

session. 

In March 1965 the Chairman commu.nicated to the members of the Outer 

Space Committee that due to the fact that a number of reports to be pre­

pared by the Secretariat are not due until 1966, and considering the 

desirability of providing a longer period for the preparation of back-

ground materials by the ~ecialized agencies concerned, the Scientific 

and Technical Sub-Committee will hold its next session in 1966. Thus 

there will be no meeting of the Sub-Committee in 1965 subject to the 

understanding that any matter of a scientific and technical nature 11JB:Y be 

put by any member before the Main Cammittee•s session to be held in 

September 1965. 

l36we shall~.\have the opportunity to çleal. with this a~eet of the question 
in the later chapters. : 
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It wu envisaged that the Legal Sub-Commi ttee will meet not ~ater 

tha.n July 1965 to continue i ts work. It will have the two Dra.ft Agree­

ments on Liability for Damage caused by Objects La.unched into Outer Space 

and Return a.nd Rescue of Astronauts and Spa.ce Objects, awaiting further 

conlideration. However, the exact date and place of the meeting is not 

yet deter.mined in spite of ~ong consultations by the bureau on the orga­

nization of the work of the Comm1ttee.137 

The work.ing group of the whole Committee will meet at Hea.dquarters 

in September 1965 concurrently with the Committee to stuày uthe desira-

bility, organization and objectives of an international conference or 

meeting to be held in ~967" on the pea.ceful uses of outer space and to 

prepare appropriate recommenda.tions for submission to the Main Committee. 

The Comm:tttee will m.eet a.t Hea.dquarters early in October 1965 to 

consider the report of the Legal Sub-Committee and the Work.ing Group, 

as well as arry reports which mB\V' be submitted by the special.ized a.gencies 

and non-governmental organiza.tions, and finally to prepare its report to 

the Twentieth Session of the General Assembly. 138 

There are discouraging trends that are ta.king shape which are res-

ponsib~e for the poatponement of' the meetings. The ina.bility of' the space 

l37 Since the work of this theais was concluded it is ~ea.rnt tha.t at a bureau 
meeting on 14 July it wa.s reveal.ed tha.t an informal note taken had indi~t.l."' 
cated 11 in f'a.vour of New York, and 9 in favour of Geneva.. Af'ter long 
deliberations the representative of the Soviet Union announced that it 
w~d agree to meet in New York this year without creating a precedent 
as a matter of gooàwill. The Legal Sube-Committee is now scheduled to 
meet in New York beginning 20 September. 

l38Inter:i.m Report of the BUreau on the Or~an. izati~ o.·f the Work.s of the 
Commi ttee in 1965. u. N. Doc. A/ AC.. lfY}/'i!J, 21 April 1965. 
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power a to percei ve the ir common intereat ia a aerioua obstacle to 

progress. We discussed the meeting of the Committee that met in 

Februar,r-March 1963 wbich ~ent three meetings to decide on the issue 

for the 1963 session.139 Binee then the matter has become a very serious 

problem. that is facing the Committee. The postponement of the 1965 

session of the Scientific and Technical Sub-Cammittee could entire~ be 

attributed to this fact. 

As far as tite Legal Sa.b-Committee is coneerned this fact is again a 

formidable factor. The United states would like it to meet in New York 

while the Soviet Union is insisting that they meet in Geneva. Valid 

arguments have been adduced and a case for both sides has been eloquent~ 

advocated140 with one result - laclt of agreement. The Legal Sub-Committee is 

facing yet another difficulty because the space Powers seem to prefer post-

poning i ts meeting until the international climate im;proves. 

Another source of delq is the fact that while the Soviet Union 

demanda that any international agreement re1ating to outer space must 

be open to signature of all States, the United States takes the position 

that they are open to signature o~ by mem.ber States of the U.N. and 

141 its speciallzed agencies. The Soviet Union argues that the requirement 

b~Vide. A/AC.l(1)/PV.17, 1.8 and 19; and the Soviet reservations etc. dis­
cussed in A/AC.l05/PV.l9. 

14<\ride. A/AC.1(1)/PV.l7 ,1.8 and 19; for details of the arguments for each aide. 

14lvide. A/AC.lf15/19 tor drl!tt. agr:eeménts ,ap.~ am.endments, for instance, the 
U.N. dra.tt article XIII states: "that it is open to signature by members 
of the u,N. and its specialized ,gC\Ciesn and article XII of the Hunga­
rian draft states that '"it is open to signature by all states." 
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of being a member of the U.N. or its ~ecialized agencies would deprive 

the ri$hts of various democratie and people's republics142 e~ecially the 

People • s Republic of China which will amount to a violatian of the equali ty 

of States enunciated by the General Assem.bly resolution of Basic Principles 

Governing the Activities of States in the exploration and use of outer ~ace. 143 
Meanwb.il.e the Working Grw.p of the whole now scheduled to meet ea.rly 

September will consider the proposa! to hold an international space con-
. 144 

terence in 1967. However, since such a conference may cost over a million 

dollars, its materialization in view of the present financial criais of the 

United Nations is doubtful unless the Committee of 33 on Peace Keeping 

Qperations emerges with a compromise formula regarding article 19 of the 

u. N. Charter, no valua.ble discussion could take place at the Working Group. 145 

142 .. 
Criticising the International Canmunication Satellite Consortium agreement 
it is said that 11the provisions that it is open to all States is practicall.y 
violated. The July agreements can be acceded to on.ly by members of ITU, 
to which imperialist powers do not admit the German Democratie Republic, 
the Chine se People 1 s Republic, the Korean People' s Democratie Republic 
and the Democratie Republic of Viet-Namtt "International Affairs"(Moscow) 
1964. P. 74. 

143u.N. Resolution A/RES/1962(XVIII). December 13, 1963. 

144rnternational space conference bas now acquired political ramifications. 
The United States feels that 1967 being the tenth anniversar.y of the 
Soviet Sputnik that if this conference takes place it would be of a great 
propaganda value to the Soviet Union as they would seek to tie it up with 
the tenth anni versary of the Sputnik. Under the se circumstances the 
United States is leery of the U.N. conference on space which they are 
opposing. However, it mil;y be said here that if the United States continues 
to oppose the conference it is very likely that it will be a greater blow 
to the United States than otherwise. First, the US will have the offence 
of opposing an international conference; second, the Soviet Union is likely 
to organize an elaborate conference to cammemorate the first Sputnik on 
their own. In that case it is also likely to invite the United States to 
participate in such a conference. United States certainly will be dealt 
a propaganda blàw, where as if the U.N. conference takes place the United 
States could take the initiative of organizing it. 

145 . 
Vide. Supra note 106. 
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In Maroh 1965. the Inter-AgencyWorking Group of the Administrative 

Committee on Co-ordination of Programmes and ActiVities Re1ating to the 

Peaceful Uses of Outer Space considered the joint action to be taken by 

the United Nations and the interested agencies in response to the recom-

mandations made by the Commi ttee on the Peacefu1 Uses of Outer Spa.ce at 

i ts sixth session. The working group' s report was considered by ACC at 

its thirty-ninth session in April 1965 and is the subject of Chapter XII 

146 of ACC's thirty-first report. 

Among other things, the ACC welcomed the decision of the Committee on 

the Peaceful Uses of Outer. Space to issue biennial rev1ews of the act1v1ties 

and re sources of the United NatioJ:,US, the specia11zed agencies, and other 

competent bodies relating to the peaceful uses of outer space. A concise, 

up-to-date survey of the interests and rasoureeà of the various agencies 

and organizations concerned with space matters could, it was noted, be 

of real value as a means both of encouraging needed action and of avoiding 

duplicat1on. 147 

On the 27 May 1965 the Committee on Peaceful Uses of Outer Space held 

i ts thirty-sixth meeting in New York. At this meeting the Commi ttee una.-

nimously approved the appointment of Ambassador Kurt Waldheim of Austria 

148 as its Chairman in place of Mr. Franz M:ltsch, who had retired from service. 

At its last meeting members expressed their concern at the inability of 

members to agree on convening the meetings of its sub-committee and urged 

that an agreement be reached as early as possible and the Legal Sub-Committee 

be convened witbout de1ay. 149 

14fi 
"lJ.N. Doc. A/4o29. 

147Ibid 

148AjAC.l05/PV.36, 27 May 1965. 
149vïde: Statement of Canadian re'Dresentati ve; ibid. at 27. 
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Work of the United Nations relating to the development of a legal order 

in outer space presently stands at that stage. WhUe a commendable progress 

was achieved in many areas., there remain m.any unsolved problems and thus 

several neutral ltates have experienced strong disappointment over their 

failure to obtain the insertion of a clause in the Declaration of Legal 

Principles prohibiting all military activities in outer space. This pro­

posal bas been rejected by the majority of United Nations member States., 

including both the United States and the Soviet Union, because there is 

general agreement that the prob.ibition of all military activities in outer 

space is., in fact, a disa.rmament measure and, as such, cannot be divorced 

from the over-all negotiations in progress tod~ on general and complete 

world disar.mament. 

other problems will understendably be encountered in the spelling out 

of the legal principles of the Declaration; in establishing future practices 

relative to the exchange of information; in allocating funds in the field 

of space education end training; end in the practical implementation of the 

weather watch system. 

Furthe~ore, considerable difficulties can be expected in the definition 

of a future global system of ccmmmnication satellites. It can be said that 

the US and Soviet Union have generally agreed on apace matters at the U.N. 

. 150 
Soviet and American delegates no~ wind up voting for the seme resolution, · 

l50Zhe work of the Cammittee on Peacef'ul Uses of Outer Bpace and its two sub­
connnittees is conducted on the basis of unanimity. Hence, no vote is taken. 
This practice of the space committee has resulted in the evolution of a 
legal principle in the conduct of the work of other organe. The new born 
Trade and Development macbinery creates a precedent by providing in its 
constitutional arrangements for a technique of conciliation during debate; 
the aim being to avoid, whever possible, a vote that would be made meaning­
less by the defeated minority•s refusal to accept the decision. The nine­
teenth session of the U.N. General Assembly arrived at this procedure to 
overcome the point where voting bad to be avoided at ali costa. The UNTAD 
seem to bave consciously sublimated the non-voting method. Hence the prac­
tice of the space committee and its &htb•éQ:iaittees bave helped to formulate 
a. new principle of legal procedure. · · 
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and it appears that the US and S~et Union will eventual.ly reach agreement 

on the international. conventions previously discussed. However, the com ... 

m.uniaations satellite system will be a major source of discord between the 

US and Soviet Union in the years ahea.d. l5l 

From this consideration of past accomplisbm.ents, a clearly de;f'ined 

pattern of progress is beg:l nning to emerge in the development of a legal 

order in outer space througb. international. co-operation.' This progress 

is generated by the U.N. Space Committee; it ha.s lent prestige and autho-

rity to this body, and those who feared that it would become a puppet 

group, subject to the whims of the two great space Powers, have lately 

been radical.ly revising their opinions. 

In fact, al.l of the positive resulta achieved so far by the Committee 

are in equal. mea.sure due to the good wish of the United States and the 

Soviet Union and to the constant pressure exerted upon the two great 

Powers by the other members of the Committee. 

It can now be asserted that, wi th the approval. of the Declaration of 

Legal. Principles; the ban of the stationing in orbit of weapons of war 

and destruction; the broad guidelines given on the exchange of information, 

space education, and training; and the endorsement of the World Weather 

Watch, the allocation of radio frequencies along with other developments 

such as the us .. usSR bilateral agreements that very good progress has been 

made towards the objectives of keeping the exploration and use of outer space 

on a free peaceful and orderly basis ha.s been achieved; and that the first 

and most important phase in the development of a legal order in space througb. 

international co-operation ha.s ended. 

l5J,ide. Infra Ch. II and III for t. detalled discussion of the position in 
1 ~ / 

this regard. 
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We might refer to this period as the "th:inking phase" of co-operation 

in the development of a l.egal. order in space, because it has been characte-

rized by thinking, planning, and formulating guidelines for the future. 

The next few years will bring a new and equally important phase 1 centering 

on implementation of the recommendations of the space com.ittee wbich have 

been approved by the General Assembly. This period will witness further 

elaboration of these guidelines in detailed rules and regulations. 

This phase Dl8\Y alsa see in the a.rea of implementation practical 

progress in the fields of satellite co:rmnunications, meteorology, sounding 

rocket launch programmes, joint reconnaissance satellite progr~s and 

9ther agreed joint enterprises such as manned expedition to the moon, the 

planets, and the stars. The implementation of all the se joint ventures 

will have to be guided and regulated by rules and regulations that will be 

drawn up and implemented jointly by organizations of mutual interest. 152 

With every passing dq there is an increasing feeling in the United 

Nations, and in many other international circles, that space mq weil 

become the "New Frontier" where mankjnd will be able to free itself from 

the bitter rivalries and bloody conflicts which, have too otten characte­

rized its history. 

In concJ.uding this chapter, it must be emphasized that our approach 

here is different from those which contend that there is no space law or 

that no law can be determined until a legal distinction is made between 

airspace and outer space and otber auch contentions. In contrut to these 

assumptions, the development of a legal order in space is examined on the 

premise that same rules bave been agreed upon and are being observed, and 

that with the passage of time a body of control will develop for the orderly 

152-we shall propose the desirable course for auch mutual co-operation in the 
final chapter. 
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conduct of international. space activities. In that connection our task 

here is to identif'y' the a.lre* existing norms and the wa;g in which they 

have developed. 

In the :f'oregoing chapter we have examined the trend in which the 

development of a legal order ha.s ta.ken shape within the United Nations. 

In the following cbapter we sha.ll further examine this as far as it ha.s ta.ken 

shape '\lttb.:in the rest of the U.N. fa.mily and therea.f'ter will proceed to out­

line in institutionaJ. terms the~ that is most condusive to f'urther 

the development of a legal order in space, in the light of present dis­

cussions. Therein we will attempt to evaluate the rea.sons as to wicy' 

international co-operation through the United Nations and related inter­

governmenta.l agencies is indispensable to the development of a legal order 

in space. In that regard we shall analyse the practical and legal effect 

ot the work of the U.N. and the related agencies that we are presently 

discussing in order to a.scertain the most desirable wa;g in which auch in­

stitutiona.l arrangements as we would suggest in the final chapter could 

further the devel9.Pment of a legal order in space. 
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CHAPI'ER II 

INTERNATIONAL CO-OPERATION IN THB SPECIALIZED AGENCIES 

AND THE DEVELOPMENT OF A LEGAL ORDER IN SPACE 

Quite apart from the issue o:f political controle and institutional 

regimes to encourage and sponsor international co-operation in develop-

ment o:f a legal order in space, there is a wide range o:f :funetional 

activities that lend themselves to international regulation. These 

include the ·:fields o:f communication, meteorology, navigation and the 

like. Functional co-operation is actually taking place within the U.N. 

:family o:f agencies despite the unedif,ying impasses and power struggles 

in political organs which continue to mirror the larger political di:f-

:ferences o:f the Cold War. 

Functional co-operation in the specialized agencies is o:f direct 

concern to our discussion relating to the legal order in space and this 

is borne out by the report o:f the U.N. Ad Hoc Committee when it reported 

the :findings o:f its technical committee. 1 The latter spoke o:f the need 

:for international arrangements :for the orderly developments o:f scienti:fic 

and technical problems o:f space. The Technical Committee said that "radio 

interference :from terrestrial sources could cripple the conduct o:f space 

programm.es."2 It pointed to other areas where regulation and co-operative 

action is needed :for the development o:f a legal order in space. 

The emphasis laid on telecommunication in the Committee•s report is 

understandable because reliable and uncluttered radio communications are 

a necessity :for any success:ful scienti:fic exploration o:f outer space and 

application o:f the resulta :for peace:ful uses thereo:f. Jamming radio 

signala which could de:flect satellites from their course is an ever-present 

lunited Nations General Assembll Official Records, 14th Session, Annexes 
Agenda item 25. 

2Ibid. -
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danger a.t ~aunchings or during re-entry, so that alternate contro~ of 

radio transmission also presents a c~ear hazard to lite and property 
<'.· 

of the general public.:; 

In the commun:i cations field three types of satellites ca.n :be men­

tioned for our discussion: 1) satellites for the collection and trans­

mission of information for purely seientitic purposes; 2) satellites for 

such applied purposes as meteoro~ogy, military reconnaissance, early 

warning of missile attack, etc; and ]) satellites for the transmission of 

information from person, or by broadcast. 4 

Communications satellites are widelf considered as being capable of 

providing a new technological means of overcoming the natural p~sical 

barriers that separate man and mak.e rapid, reliab~ and direct commun!-

cation difficult and at times ing;lossible. They would alleviate to a 

considerab~e degree the present problems of passing through third countries. 

They can encourage the geosraphic pattern of communication to become truly 

global. Accordinglf, their ing;lact will be international and the public 

they serve will be an international public. 

3~eport on Radio Frequency Contro~ in Space Te~ecammunications,• us 86th 
Congress, 2nd Session (Comm. Print, 1960), p.l. 

4~he, §;gace Satellite Communications and Pu.blic Opinion (1961), _p.4. 
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The meteorological satellite programme like the communication 

satellites neèd a great deal of international co-operation and partici­

pation to obtain maximum benefit fran the project. 5 

It is clear that one thread that runa through this discussion is the 

need for judicious control of international activities. For instance 

the control of the radio spectrum and the intenational standardization 

of frequeney allocation which is a prerequisite to the introduction of 

world-wide operational communication satellite systems. Therefore, it 

is not only reasonable, but necessary to work on the establishment and 

maintenance of effective legal measures to regulate and control these 
\ 

activities. 

5For convenience, the use of space radio communication ~ be grouped as 
follows: a} Aeronautical Mobile, b} Broadcasting, c} Meteorological, 
d) Navigation, e) Space Research and Guidance, Control and aseociated 
communications; including tracking and telementering, and f) Comnnmj ca-

, tien rela.y (both active and passive). Vide, Congressional Report, ER,• 
cit., supra note 3 at 15. 
There is the passive satellite system in wbich signala are rela.yed by 
"bouncing" from reflecting satellites such as ECHO I active system in 
which signala are received, amplified, and re-transmitted by equipment 
in the satellite; multiple low-altitude systems employing numbers of 
passive or active satellites in orbit severa! hundred or a few thousand 
miles above the earth; and synchronous satellites, which orbit about 
22,300 miles above the equator at a speed of the earth • s rotation, so 
that they remain e:f:fectivel.y 11:fixed" above one point on the earth' s 
surface. 
Score was the first successful attempt to use a satellite as a rela.y 
station for radio communication between two points on earth. It was 
used by President Eisenhower in December, 1958, to deliver a Christmas 
message to the world by telephonie transmission. Since that time there 
.has been developments of the Echo satellite, which are of the "passive" 
type, the military courier satëlïites, the army Advent satellite (active 
synchronous) types and the Bell Telephone Repeaters. More recently the 
Ear1y Bird satellites (active synchronous) of the International Communi­
cations satellite consortium and the Soviet Union' s Molnya (Flash I) sa­
tellite. For :further discussion vide: Busa.k, "Radio Communication in 
Outer Space," in Galloway, Le al Problems of S ace· loration in a 
symposium, S. Doc. No. 26, 7th Congress, lst Session, 1 1961), 
p.ll32; Hearings on Space Communication and S.J. Res. 32, Before the 
Communications Sub-Cammittee of the US Senate Cammittee on Commerce, 
87th Congress, lst Session (1961); and Hearings Before the House Committee 
on Science and Astronautics on Communications Satellites, 87th Congress, 
lat Session (1961). 
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Same or these problems are beipg considered by intergovernmental 

organizations,,while other remain to be dealt with. The discussion that 

follows is an examination of the role of the U.N. 'spéclalized agencies 

in the functional problems raised by the space age. 

However, it is important to realize the difficulty of separating 

what is and what is not legal in the regulatory process of frequency 

allocation for outer spaee uses. The allocation of radio frequencies 

for space uses will involve a lot of negotiations which will have to be 

of scientific or political nature. As one writer puts it succinctly: 

The legal and political realms crisscross at virtualJ.:y' every: ,point 
and any separation between them must neceasarily be artificial. 
The prob1ems of law are in important ways the subject areas for 
international control; the prob1em of international control is 
in a sense the app6ication of legal principles through interna­
tional agreements. 

We noted in the preceeding chapt er that on December 13, 1958; the 

United Nations General Assembly est&blished the Ad Hoc Committee on the 

Peaceful Uses of Outer Space, requesting a report on activities, resources, 

future organizational arrangements, and "the nature of the legal problems 

which may arise in the carrying out of programmes to explore outer space. n7 

We also noted that among the problems listed in its report as susceptible 

t~ priority treatment was the allocation of radio frequencies for space 

activities. 8 

6 Bloomfield, op. cit., supra Ob. II note 13 at 152. 

7 General Assembly resolution 1348, 13th S'ès sion, A/40(1), 1958. 

8vide. Supra note 1, text. 
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The U.N. Ad Hoc Committee has outlined the problem of the allocation 

of radio frequencies in this wey: 

It was recognized that there are stringent technical limita on the 
availability of radio frequencies for communications. The develop­
ment of space vehicles will.pose new and increasing demanda on the 
radio spectrum. It was emphas~zed that national allocation of fre­
quencies for communications with and among space vehicles would be 
imperative. In this way 11 wij.at Jaight otherwise come to consti tu te 
paralyzing interference amo.Qg ràdio transmission could be avoided. 

Attention was drawn to the f'act that there is already in existence 
and operation an internatioaal organization suited to the considera­
tion of pro~lems of radio rjequency allocation for outer space uses, 
namely ITU. : 

The International Telecamm.widcation Union (ITU} 11 the oldest of inter-

national organizations, celebra.ting its centenary this year, has been the 
1 

first of the United Dations specia.lized agencies to legislate on activities 

on spa.ce. Thus while the great ~eba.te continues on the whole question of 

space law, the ITU ha.s demonstra.ted tha.t in some cases, case by case deve-

lopment mey not be the best solution to the development of a legal order 

in spa.ce. 

The ITU is a world organization esta.blished by international agree­

ment- the International Telecommunication Convention as revised in 1959. 10 

Am.ong the purposes of the organization are 'to ma.in:tain and extend interna-

tional co-operation for the improvement and ra.tion~l use of telecommunication 

services and to that end the Union affects the allocation of the radio fre-

quency spectrum and registration of radio frequency a.ssignments in order to 

9It continued further as follows: "A technical sub-committee of this orga.niza­
tion has a.lready issued a recamm.endation and a. report whiCh bear the follo­
wing titles: 'Selection of Frequencies Used in Telecommunication with and 
between Artificial Earth Satellites and Other Space Vehicles' and 'Factors 
Affecting the Selection of Frequencies for Telecommunication with and Between 
Space Vehicles. • The findings conta:lned in these two documents will be pre­
sented to the Administrative Radio Conference of ITU which will o~en in 
Geneva on ~st 17, 1959·" (U.N. Doc. A/4141, 1959, 14th session). 

1~e constitutiona.l document of the ITU - the convention signed at Geneva 
on December 21, 1959 - entered into force according to its article 52, on 
January 1, 1961, between the countries and territories whose ratification 
had been deposited before that: date. 
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avoid harmful interference between radio stations of different countries,11 

so that orderly development of a regime could be fastened through interna­

tional co-operation.12 

The International Frequency Begistration Board {IFRB) and the 

International Radio Consultative Committee {IRCC)13 are two main organs 

of the I~4 concerned with the questions of space cammlnications. 

The essential duties of the IFRB are to effect an orderly recording 

of frequency assignments made by the different countries so as to establish, 

in accordance with the procedure provided for in the Radio Regulations and 

in accordance with any decisions which ~ be taken by competent conferences 

of the union, the date, purpose and teChnical characteristics of each of 

these assignments, with a view to ensuring formal international recogni-

tien thereof; to furnish advice to members and associate members with the 

view to the operation of the maximum practicable number of radio channels 

in those portions of the spectrum where har.mful interference ~ occur, 

11 lTU Convention, supra note 10, Article 4. 

12co-operative regulations were first undertaken by the Geneva Telegraphie 
Convention, signed at Paris in 1.865, and subsequently modified and extended. 
In 1925 the International Telegraphie Conference and in 1927 the Radio­
Telegraph Conference decided to combine their conventions and in 1932 at 
Madrid a new Telecommunication Convention was signed crea ting the lTU, and 
subsequently- it was revised at the conference in Atlantic City, 1947, Buenos 
Aires, 1952 and Geneva, 1959· 

l3ITU Convention, supra note 10, Articles 5, 7, 12. 
14The ether essential organs of the ITU are these: 

1) A Plenipotentiary Conference, 
2) ~trative conferences, · • 
;) An Administrative Council, composed of twenty-five members of the 

Union elected by the Plenipotentiary Conference, each member having 
one votè, 

4) A general secretariat, with a Secretary-General elected by the 
Plenipotentiary Conference. 

ITU Convention, supra note 10, Articles 2, 5, 6, 1, 9, 10~ 
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to perform addition&! duties, concerned with the a.ssignment and utiliza-

ti on of frequencies, prescribed by a cœrpetent conference of the Union, 

or by the Administrative Council with the consent of the me.jority of the 

members of the Union in preparation for or in pursuance of its duties. 15 

The duties of the ccm are: 

to stuècy" technical radio questions and operating questions, the 
solution of which depends primarily on consideration of a tegh­
nic&l radio character and to issue recommandations of .them.l 

The ccm meets every three years, and in the interim periods, its 

work is carried on by study groups composed of representatives of numerous 

nations. 17 The power of CCIR has been increased by provisions in Article 1; 

para.graph 181 which mak.es it now possible f'or the 

Plenary Assembly of the International Consultative Cammittees ••• 
to submit to Administrative Conference proposals arising direct ].y" 
from tÏSir recamnendations . or from findings on questions under 
stuey. 

15ITU Convention supra, note 10, Article 12. 

16rTU Convention supra, note 10, Article 13, 1. 

l7The CCIR previously studied propagation and reception characteristics 
in different parts of the world, has analysed the behaviour patterns of 
disburbances in the upper atmosphere that affect communication, and has 
prepared an atlas of thunderstor.m activity to guide technical recommanda­
tions as a basis of f'requency)allocations.(Report on Radio Frequency Control. 
op. cit., supra note 3 at 22. 

18 ' 
ITU Convention supra note 10, Article 13, 181 
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On the 28th of November, 1961, a.t the hea.dquarters of the Union, 

e. joint Study Cammittee on Spa.ce Questions we.s set up under the chair-

manship of the Secretary-Genere.~ of the ITU, Mr. Gere.l Gross to involve 

itself in the development of e. legal order in spe.ce, sub-committee "A" 

dee.ling with juridice.l, economie and rela.ted aspects, under the che.irme.n-

ship of the Deputy Secrete.ry-Genere.l, Dr. M. B. Se.rwe.te, and sub-commi ttee 

1'B" on technice.l aspects, under ,the cha.irmanship of Mr. A.H. Ce.te.i, a 

member of the IFRB. This committee and its sub-committees along with 

the IFRB and CCIR have dee.lt with spe.ce communications and have made 

significant contributions to the 1959 Geneva Radio Administrative Conference 

and to the 1963 ITU Extra.ordinary Radio Conference. 

There were two major conferences convened by the ITU in Geneve. during 

19591 The Plenipotentiary Conference which concludeda new Convention 

abrogating the 1947 Atlantic City Convention of the ITU and the Ordine.ry 

Radio Conference which concluded the new Radio Regulations, which for 

the first time a.lloce.ted the frequencies for spe.ce resea.rch. 

Prior to the convening of the Ordina.ry Radio Conference, the two 

major space powers - the US and the USSR have selected frequencies for 

space research without any international regulations. Thus, it should 

be emphe.sized that it wa.s only twenty-six months after the le.unchings of 

Sputnik I that provision was made in the International Telecommunication 

Convention for radio allocation to the Space and Earth/Space Radio Services. 

For radio contact with Sputnik I and II the Soviet Union used 20.005 

and 40. 002 megacycles, contrary to ITU regulations. The frequency 20,005 

megacycles is in the center of the frequency band. 19.900-20.010 mega-

cycles wbich the ITU bas assigned as the standard frequency service, 

station employing frequencies in this band conduct •radio communication ser-
' 

vice for the transmission of standard and specified frequencies of known 
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hign accur~, intended for general reception.•19 In fact, 20.005 

megacycles is tbe exact frequencr assigned to station PEN at Kootwiijk, 

The Netherlands. 

Each nation, in a.greeing to the International Radio Regulations 

a.d.apted by an international conference, undertakes to adhere to the 

table of frequency allocations. Each nation has the right to depart 

from allocations set by the table, but in doing so, assumes the obli­

gation to hold free from harmfUl interference those operations of other 

nations which are in accordance ~th the table. 20 

Needless to s~, the Russian Sputnik did cause interference to 

terrestrial radio communication in at least three countriea - England, 

The Netherlanda and the United States. In 1952, the Soviet Union entered 

a reservation to the Buenos Aires Convention of 1952 - revising the 1947 

Atlantic City Charter of the ITU - thereby refusing to register its allo­

cated frequencies with the IFRB. • Although the Soviet Union challenged the 

competence of the IFRB, she was still bound by her general undert&king 

not to operate any of her stations, mobile or otherwise, in auch a manner 
21 

as to result in harmtul interference to other members. 

A fundamental question had arisen as to whether the Soviet Union, in 

view of the fact that there were no regulations regarding allocation of 

frequencies in space, was violating an international agreement. The Soviet 

l9Radio Regulations, Addition&! Protocol adopted by Administrative Conference 
of ITU, Chapter I, Article 1 (1959). 

20further discussion of the effeat of the ITU regulations and resolutions is 
postponed to a later chapter. 

21 Aaronson, "Space Law" in Legal Problems of Space Exploration - A Symposium, 
op. cit., supra introduction, note 8 at 228. 
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Union answered the question in the negative. Yet, insofar as the launch­

ing of the Sputniks and their f.requencies caused harmful interference to 

the radio uses of other nations, it is clear that an international agree-

ment - the ITU Radio Regulation~ - was being violated. However, it has 

been argued that the International Geo:pbyzical. Year {IGY) waived some 

of these international radio obligations and that thus the Soviet Union 

did not violate the ITU regulations. 22 

Events following the Soviet use of unallocated frequencies may have 

been responsible for the strong United States stand for adequate alloca-

tion of radio frequencies for space uses. The United States had completed 

scientific studies together with various international scientific bodies 

including the CCIR before introducing its propose.l requesting allocations 

for space uses. The main objecticn to the US space frequency proposa.ls 

come from the Soviet bloc. 

Dr. Jan Busak of CzeChoslovakia, reflecting the position of the Soviet 

Union and his government, criticized the provisional allocation of frequency 

by the 1959 Geneva Conference. While aware of the desirabillty of legal. 

' 
22aeasons to explain wlzy the Russians selected the above-mentioned frequencies 

have been suggested: ~ the Soviets chose the frequencies is open to 
speculation. They mq have a.lrea.dy have h&d equipment constructed prior 
to the IGY agreements, or they may have found from subsidiary studies that 
these channels had optimum propagation characteristics. Although the 
apparently illicit frequency selection by thè Russians has been widely dis­
eussed and criticized, there must have been a strong desire on the part 
of the Soviets to select a channel for reception of Sputnik signala free 
of interference from existing terrestrial. stations. The coat of experimen­
tal launchings is so gigantic and the risks of losing scientific data so 
unnerving, it is doubtful that any launching team would choose a channel 
which might vitiate success of ,an experiment by being occupied, and which 
would cause serious interference with other transmiss~~n." (Report on Radio 
Frequency Control in Space Telecammlnications, OE• cit., supra note 3 at 40). 
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regulations for the use of radio frequencies, objected to the allocation 

of frequency for space uses at a time when technical knowledge ·of the art 

is limited. He concluded his argument by stating: 

The Internati-onal Telecommunieatien Union is thus the first 
organization attempting a le.a&l regulation on an international 
level of some problems conn,cted with the penetration into space. 
We must, however, bear in miD.d, that · an international legal regu­
lation can have practical i!itortanee on.lJr if ali (and especial..ly 
the technical) problems were ·solved, if it does not hinder f'u.rther 
development and if it expresses the will of all interested parties.23 

Q,uesti<:>ns have been raised .u to wby the Soviet Union, a major space 

Power, should want to prevent radio frequency allocation for space uses. 

Here again the answer is suggested: 

Two major factors appear to be involved: the difference in geograpby 
and the differences in political alliances throughout the world. The 
great land maas of the USSR and 'the exercise of the rigid internal 
discipline over emissions within its borders permits the Soviets to 
control use of the airwaves and thus to prevent ha.rmful interference over 
a much greater portion of a satellite traverse than is possible with 
the more compact continental boundaries of the United States. That is, 
orbiting satellites are sim,pl:y over Russian territory a longer time 
than over the United States. Both data reception canters and tracking 
stations can be more widely separated than is possible in our country. 
Thus, through damestic control over spectrum use, the Soviets can be 
relatively 1re~4 assured of freedan from interference, at least in 
certain bands. 

As stated be fore, the Ordinary Radio Administrative Conference, in 

spite of considerable Soviet bloc opposition, established the two new 

23Busak, "Radio Cornumnication in Outer Spa.ce, in Legal Probhms of Space 
Exploration .... A Symposium," op. cit. , supra note 8, ll32. 

24"Report on Radio Frequency Control in Space Telecommunications," 
op. cit., supra note 3 at 50. 
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services - and alloeated thirteen frequeney bands for researeh in those 

services. The allocation beeame ava.:tlable ~ 1, 1961 to the eountries 

whieh have approved the Geneva, 1959, radio regulations. 25 

In view of the rapid development in spaee communications, the plenary 

meeting of the Ordinary Radio Administrative Conference adopted a reeom­

mend&tion (No. 36) relating to the convening of an Extraordinary Adminis­

trative Radio Conference during the latter part of 1963, with an agenda 

including the following basie items: 26 

to examine the teehnieal p:r;-ogress in the use of radio communication 
for space research and the resulta of technical studies by the 
International Radio Consultative Comm.ittee and other interested 
organizations, 
to decide in the light of such an examination, on the allocation 
of frequency bands essential for the various categories of space 
radio communication, 
to a.dopt, if auch action is considered desirable, new provisions 
revising the Radio Regulations to provide for the identification 
and control of radio emissions from space vehicles, taking into 
aecount possible recomm.endations of the CCIR.27 

The recommandation also invited members and assoeiate members of the 

Union, which launch satellites during the period preceeding the lxtra-

ordinary Administrative Radio Conference, to keep the Administrative 

Council and the relevant technical organs of the Union, inform.ed of the 

frequency used and the technical progress achieved in the use of radio 
. 29 

communications for space research purposes. 

Even though the ITU took important steps in regulating aetivities 

in space so that the develepment of a legal order in space could be fur-

thered, much remained to be accamplished following the 1959 conference. 

25or the thirteen frequency bands, twelve were assigned for space research 
and one for astronomie&! research • 

.4L•---

27~eport on Radio Frequency Con~rol in Spaee Teleeo~ications" op.cit., 
_supra. note 3 at 82. ... · 

28Ibid. -



- 103 -

The 1959 Radio Regulations define "ea.rth-spa.ce-service" as a. radio 

communication service between earth stations by wa;y of a. spa.ce vehicle 

on ea.rth-spa.ce service, or is it a. terrestrial service using an a.rtificia.l 

propagation mode? Wh.a.t if the spa.ce vehicle be passive? Wh.a.t if the 

artificial propagation medium be dispersed? Wha.t if it consista of a. 

modified ionosphere? These a.re some of the legal and administrative 

questions which were lett to be resolved. 

Besides a.lloca.ting trequencies for spa.ce research the ITU was con-

cerned a.t Geneva. in 1959, a.lso with the needs of radio a.stronamy. .Al-

though a.stronamy is not classified by the ITU as a spa.ce service, fre-

quencies tram astronomie&! studies were a.greed upon. 

New duties were a.ssigned to the IFRB in the light of the new deve-

lopments in outer space, which is called upon to facilitate the use of 

maximum number of radio channels in those parts of the spectrum where 

harmtul interference ~ occur while pa;ying pa.rticular attention to the 

needs of the new and developing countries. 

The Plenipotentiary Conference of the ITU, held in Geneva. tram 14 

October to 21 December 1959, drew up the new International Telecommunication 

Convention, which on 1 Ja.nua.ry 1961, replaced the previous ones established 

at Buenos Aires in 1952. The new Convention was signed by eighty-six 

members and one associa.te member of the ITU.29 

The Plenipotentia.ry Conference was interested in the general aspects 

of outer space telecommunication, and in resolution 34, entitled "Telecommu­

nications and Pea.ceful Uses of Outer Spa.ce Vehicles, '' considered "the 

29It was attended by delegates of eighty-eight members and one a.ssocia.te 
member of the Union and by observera of the United Nations and severa.l 
specia.lized agencies (General Secretariat of ITU, Report, 1959). 

; 
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import~e of the role that telecommunications and, in consequence, the 

ITU will necessarily play in this sphere." It also requested the Secretary-

General of ITIIJ to keep the United Nations informed of the steps alrea.dy 

taken by ITU in the fields of space telecommunications and further progress 

in that direction.3° 

In general, it ~ be said that the Administrative Radio Conference 

of 1959 had as its basic task an orderly international apportionment of 

the frequency bands in the spectrum between the various services. It bad 

to undertake a most thorough overhaul of trequency band allocations, making 
1 

due allowance for the extraordinary expansion of certain services while 

providing for the requirements of radio astronomy and of the organizations 

which need communications for research purposes in connection with outer 

spac~8uccessfully carrying out these tasks helped to fUrther the develop-

ment of a legal arder in space. 

Preparatory work for the 1963 Extraordinary Administrative Radio 

Conference was carried out by the CCIR and IFRB. Study groups of the 

CCIR met in Washington in March 1962, and in January 1963, and a number 

30in accordance with the UN General Assembly resolution 1721 (XVI) ITU 
submits reports of its activities in the field of outer space to the 
UN General Assembly at each session through the ECOSOO. The first 
report was submitted in 1962 covering the period up to then and the 
latest is for the period May 1964 to April 1965, submitted for the 
f#Oth Session of the U.N. General Assembly. 



of important new recomm.endations were dra:fted by the group on technica.l 

questions concernillg space telecommunication. 3l, .. 
In accordance with the U.N. General Assembly Resolution_ 172132 and 

the resolution adopted by the Administrative Council of the ITU during 

its 18th session, the Extraordinary Administrative Radio Conference 

(EARC), was convened in October 1963 in Geneva. 33 The purpose of the 

3lits report stated that "recent experimenta have con:firmed that the 
land situated ~etween 1 and 10 G07s is the most suitable for the 
development of radio communications between the earth and vehicles 
in space. It is however, precisely this :frequency range which is 
the most used for terrestria.l ra.di:o-reley- systems, and so it appeared 
inevitable that this band of :frequencies will have to be shared 
between the two services." {Second Report by ITU on Telecommunication 
and the Peace:ful Uses of Outer Space, Geneva 1963). Meanwhile a 
report prepared by the United States in preparation for the Conference 
proposed to allocate a total of 2975 mc/s of spectrum space communica­
tion satellites service in the bands between 1,000 and 10,000 mc/s. 
(Hearings on Space Communications and S.J. Res. 32, op. cit., supra 
note 5 at 271) • 

32rollowing the report of the Cammittee on Peace:ful Uses of Outer Space 
which studied the reports of the ITU, the UN General Assembly has 
adopted two important resolutions dealing with the space in which 
communication satellites were specifically mentioned as well as this 
Extraordinary Radio Comference. In resolution 1721 of 1961, the 
General Assembly recognized the cammon interest of mankind in further­
ing the urgent need to strengthen international co-operation in regula­
ting this field, and in resolution 1802 of 1962 the importance of inter­
national co-operation to achieve effective satellite communication on.a 
world-wide basis was emphasized. The ECOSOC at les July 1963 session 
adopted resolution 980 c(XXXVI) noting the steps ta.ken by the ITU, in 
the peace:ful uses of outer space and its response to the above two 
General Assembly resolutions l72l(X:VI} and 1802(XVII} and called upon 
the member States to participate in the ITU Conference. 

33Four hundred delegates from seventy ITU member countries attended and 
the Final Act was aigned on November 8, 1963. 
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Conference was to allocate frequency bands for space radio-communications 

and revise auch provisions of the International Radio Regulations as are 

essential for the effective implementation of its decisions. Its agenda 

was adopted prior to the meeting by the Administrative Council of the ITU 

and included the recommendations made by the Ordinar,y Radio Conference 

of 1959 in its recommendation No. ,6.34 

The conference successfully discharged the tasks entrusted to it. 

In the first place it allocated, on a shared or exclusive basis, frequen­

cies totalling 6,076.462 MC/S for the various kinds of space services.'5 

Apa.rt from the allocation of bands totalling 2,800 MC/S in width for 

communication satellites on a shared basis with other services, provision 

was made for space telecommand, telemetry and trackings, meteorological-

satellites, radionavigation-satellites, space research and radio astronomy; 

for the use of space techniques with aeronautical communication and radio 

navigation services and for the use of artificial satellites by amateurs. 36 

Thus, the 1959 allocation which was made only for research pusposes 

was considerably extended by the 1963 Conference in order to meet the 

requirements not only of space research but also of the practical uses 

of outer space. While at the 1959 Conference only one per cent of the 

frequency spectrumwas made available for outer space, about fiften per 

cent ha.s now been made availa.ble. 

The Conference also adopted a number of revisinns and additions to 

other parts of the Radio Regulations; mainly concerned with general rules 

for the assignment and use of frequencies; notification and recording of 

frequencies in the Master International Frequency Register which is maintained 

34Vide P.l4 supra. text of note 27. 

35u.N. Doc. A/AC.l05/26. 
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by the IFRB: the identification of station; sefVice documents; terms 

and definitions; and special rules rela.ting to particular services. 

These revisions and additions were necessitated to malte provitdon for the 

space services. 

In addition, the Conference adopted a number of important resolu­

tions. and recommendations. 37 One of these deals with the action to be 

taken by ITU in the light of future developments in space radio commu-

nications. It recommended that members and associate members of the 

Union make data available to the appropriate permanent organs of ITU; 

that the Administrative Council should a.nnually review the progress·J•of 

Administrations in space radio communications and should, in the light 

of this review, recommend the convening of an Extraordinary Administra-

tive Conference at a future date to work out further agreements for the 

international regulation of the use of the frequency bands allocated by 

the present conference and that notification and registration of frequency 

assignments to space services shall, until revised by a future conference, 

be effected in acèordance with the procedures adopted by the present 

conference.38 

Another resolution39 deals with space vehicles in distress or emergency, 

noting that the frequency of 20,007 KC/S had been set aside by the Conference 

for this purpose and resolving that for the time being the distress signal 

used by ships or aircraft (sœ in radio telegrapbing and MAlDAY in radio 

telephony) should also be used by spacecraft. 

37vide: Third Report by the ITU on Telecommunication and the Peaceful Uses 
of Outer Space, Geneva 1964. 

38Resolution 9A, EARC, Geneva, 1963. 

39Resolution 2A. EARC, Geneva, 1963. 
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A recommendation 40 wa.s a.lso a.ddressed to the CCIR, pointing out 

tha.t "the use of satellite transmissions for direct reception by the 

general public of sound and television broadcasts lll!cy" be possible· in 

the future" and urging the CCIR to expedite its studies on the tech-

nical feasibility of broa.dcasting from satellites. 

41 
A turther recommendation called on the f'orthcaming ITU Aeronautical 

Conference to provide higb. frequency channels (bands between 2,850-22,000 

KC/S) for communications for the toutine flight of transport airspace 

vehicles flying between points of the earth surface beth within and beyond 

the major part of the atmosphere. 

42 Fina.lly, a recammendation was adopted recognizing: 

that a.ll Members and Associate Members of the Union have an 
interest in and rigb.t to an equitable and rational use of 
frequency bands allocated for space communications 

and recommending to all ITU members and associate members 

that the utilization and exploitation of the f'requency spectrum 
for space communication to be subject to international agreements 

4~esolution 5A, EAB.C, Geneva, 1963. 

4laesolution 6A, EARC, Geneva., 1963. 

42aesolution lOA, EARC, Geneva, 1963. 
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based on principles of' justice and equity permitting the use 
and sharing of' ~llocated f'requency bands in the mutu&l interest 
of' all nations. 3 

One cannet emphasize too much the importance of' the decisions taken 

by the Extraordinary Administrative Radio Conference wàich has laid dawn 

the first elements of' international law specifically referring to outer 

space and thereby contributed to the development of' a legal order in 

space. It is to be noted tàat these decisions entered into force on 1 

Janua.ry 1965 and will be binding for all the members of ITU, that is, 

practically ali the countries of' the world. It is important to note in 

this connection that a proposai to consider the decision of the Conference 

as interim agreements were def'eated in committee by an informal vote of 

1.8 to 4, the minority view being tak.en by: the USSR and three Soviet bloc 

countries. 44 

At the extraordina.ry Administràtive Radio Conferences held in 1959 

and in 1963, the ITU reviewed the allocation of frequencies in light of 

43rt is worth noting also how an attempt by the U.N. to establish the posi­
tion of' international organizations as operating agencies in the fields 
of space telecommunications failed. The United Nations Secretariat spon­
sored a draf't resolution which took note of the General Assembly resolution 
1721 (XVI) which elaborated the interest for a world-wide communication 
satellite a,ystem on a world-wide basis and its operative part read as 
follows: "Ail administrations participating in the establishment and/ or 
operation of' space communication facilities anould take into account the 
requirement of' the United Nations, and that United Nations enjoy the same 
privileges as regards access and wage as those accorded to governments." 
As it was felt that it went beyond the agenda adopted for the conference 
that saw its main task in distributing parts of frequency spectrum between 
different services and not between different operators it was later with­
drawn on the understanding that a subsequent ITU Conference, or the !TU 
Plenipotentia.ry Conference, would be well qualified to adopt auch a reso­
lution. Vide: (Dra.ft resolution U.N. and Spa.ce Communication; ESRAC, 
Geneva 1963, and the statement made by U.N. delegation a.t the !TU Conference, 
UNVOC. OR.43/ITU (6)}. 

44we sball postpone further discussion of the legal effect of these decisions 
to a later chapter. Vide: Ch. III. 
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drastically increased demanda upon radio spectrum to permit space research, 

and eventuall.y global space commercial uses. The limited allocations which 

were made at the conferences are not current~ adequate to meet the existing 

need~ and with each passing day they become more inadequate. 45 Consequent~, 

the ccm has directed its energies to solving some of the pending problems; 

and, as a participant in the work group Mr. Andrew Haley puts it, "no simple 

solutions exist. Long and laboured hours of negotiation and discussion by 

scientists, lawyers, and government officials are required to arrive at 

equitable and evantual solutions."46 

Entire~ separate from the question of the adequacy of frequendy 

allocations for space researcà is the problem of enforcement of viblations 

of international agreements direct~ concerned with radio usage. To date, 

45rt is to be noted that, apart from the Extraordinary Aàmjnistrative Radio 
Conference, other ITU organs have, during 1963 and after, been considering 
p~ .. iems relating to space telecommunications. Plan Committee of the 
nevelopment of the International Telecommunication Network, met in Rome 
from 25 November to 11 Decem.ber :1.963. CCm àas made extensive reports 
relating the past conference activities to space telecommunications. In 
order to meet the responsibilities entrusted to it by the Final Acts of 
the EARC, Geneva 1963, the IFRB gave pre1iminary consideration to the 
administrative procedures for the treatment of frequency notices and for 
the recording of frequencies in the Master International Frequency Register. 
It also reviewed the technical standards recommended by the EARC on the 
basis of reports received from the CCIR, required for the determination 
of the co-ordination distance, with a view to the treatment of frequency 
notices. All organs of the ITU are present~ involved in such ani ether 
matters relating to.space telecommunicatlons. Vide: 3rd and 4th Reports 
of the ITU ·on Telecommunication 'and the .Deaceful Uses of Outer Space, 
Geneva, 1964 and 1965. 

~ . ·, 
Andrew G. Haley, nLegal Problems of a Satellite Comm.unications System;'' 
lecture delivered on November 9, 1964, at the International Congress of 
Aeronautical and Space Law, University of Maro'l., Afgentina. 
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violations of international agreements àave been cammitted by several 

countries, especially in space radio activities; arguably, these actions 

are based upon national security interests and necessity. Since no more 

effective santions for violations are available than the irate letters 

of protest exchanged between Foreign Offices, the current system of legal 

regulation of international radio and television practices is largely 

ineffective with regard to curbing violations. 

An important latent ;t'act.or taat prompted and guided tD.e two radio 

administrative conferences and the regulations resulting therefram, had 

an important link to the events that preceeded tke newly formed International 

Satellite Communication Consortium, which we shall have the opportunity to 

examine more fully in a later chapter. 

In August 1962, the United States Congress passed tàe Communication 

Satellite Act 47 and Communication Satellite Corporation {COMBAT), was 

formally organized as a private United States corporation in February 

1963. 48 Though a two-year period elapsed between passage of the Satellite 

Act and the issuance of the corporationts first stock, activities were by 

no means confined to organizing the domestic financial structure of the 

47 . 
"Communjcations Satellites Act of l962, " 87th. Cong.H.R. ll40, Aug.3l,l962. 

48 . 
Toward the beginning of 1965, and in accordance with Resolution No. lA 
of the Space Radiocommunication Conference, Geneva, 1963, IF.RB received 
the general description of a planned communication satellite system, 
together with a certified copy of the corresponding agreements. The in­
formation together with copies of the agreement, was forwarded by the 
United States Administration on behalf of the signatories to the ITU 
(4ta Report by the ITU on Telecommunication and Peaceful Uses of Outer 
Space, Geneva, 1965). 
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new private enterprise. Same essential pre-conditions for operation had 

to be provided, most important of which was the necessity of interference -

free càannels. 

Securing interference-free channels is an international matter under 

the control of the ITU as observed before. It therefore, is a foreign 

affaira matter as far as the United States government and the Camsat 

are concerned. A close relationship between the corporation and the 

US Department of State is establisàed by the Act: 

Whenever the corporation sball enter into.business negotiations 
with respect to facilitiea, opeations or services authorized by 
this Act with any international or foreign entity, it shall notif,y 
the Department of State of the negotiations and the Department of 
State shall advise tàe corPoration of relevant foreign policy 
considerations • • • and render suc:b. assistance as may be appro­
priate.49 

Accordingly, long before COMBAT became a functioning business, the 

United States government began to concern itself with securing radio 

frequencies for space cammunioations. As early as 1959, the adminis-

tration sought and received tentative approval, from the 1959 Radio 

Administrative Conference for its proposa! to use specified channels 

for space communications. For the next four years the United States 

government and private experts drafted papers that were embodied in 

the official US position presented to the Extraordinar,y Radio Adminis-

trative Conference, convened in Geneva in 1963. 

The United States delegation included representatives from Congress, 

members of FCC, the Department of Commerce, NASA, tàe Nayy, the State 

Department, and the President of COMBAT, Joseph Ckaryk, and Leonard Marks, 

one of COMSAT's board of directors. 

49section 402, Title IV of the Act, op. cit., supra id. 
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At tais governmental Conference, Cœs.A.T*s position, at leut on the 

surface, was strict:cy a.dvisocy. Tll.e United states sougllt and secured 

approval from tke Conference to &llocate immediately certain portions 

of tàe radio spectrum to space communications. It insisted, furtàer, 

that tlle clloice of ckannels be definitive, tllougà many of' tlte countries 

present a.rgued til.at comnu.mications teclmolog.y was still evolving and 

tllat on:cy a provision&l allocation should be made in 1963. As tàe leader 

of the US delegation put it: 

You can understand tAis beoause many of tàe countries here were 
not as prepa.red as perkaps some of th.e rest of us were50 in tàe 
overa.ll space camm1njcation ~ield, ~dwe bad quite·a little 
discussion about tAis problem.Sl . · 

This discussion included an Israel. resolution urging tllat "same form 

of space communication administration be entrusted witll tke responsibi­

lity for insuring the global interest ••• of &11 members •••• n52 

In tke circumstances it is no surprise tàat tàe proposal to consider 

tàe decisions of the conference as international agreements was defeated 

as we observed before, in committee by an inf'ormal vote of 18 to 4, the 

USSR and tbree Soviet bloc countries taking tb.e minori ty view. 

Tllougll, as often stated, the confused and wastef'ul allocation of' 

frequencies for radio and television broadcasting in t11.e United States 

empha.sizes tke wisdam of unaurried and considered development of new 

50aurprisingly a contrary position taken by the United States in tàe U.N. 
ill regard. to the "Dec~a.ratio~ of legal principles" see supra CA. I,P•38 

5lug Congressional Record, House, January 9, 1964. 

52Froceedings of the ITU Extraordina;r Radio Conference, Geneva, 1963. 
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communications media, the America.n delegation wa.s inflexible in its will 

to consolida.te and extend its technological lead in space communications. 

At the same time it asserted that its proposals were in the best interests 

of the developing as well as the developed states. 

The Honourable Harlan Cleveland of the State Department acknowledged 

t'hat ''without the agreement ••• Dr. Clta.ryk, for exemple, and his corpo­

ration wouJ.d have been in great difficuJ.ty in moving altead. n53 And Dr. 

Cha.ryk' s evaluation was tha.t 

there is now a ba.sis for, if you will, a.n investment based on 
some assurance the whole thing isn't going to be upset by another 
look at the matter in a few yea.rs without any positive decision 
b.aving been taken ilere. 54 

The global communications programme of the COMSAT, in this view, 

could now proceed without endangering the private investment of COMSAT's 

stockàolders, even if· the directions should. lat er prove unsatisfactory for 

technological or related reasons. Dr. Ckaryk phrased i t this way, ''wko is . . 

there first has a priority, soto apeak.n55 Wketker tkis is a principle 

upon whicll to rest a durable international agreement is an open question. 

It is therefore clea.r that as far as tlte ITU's interest in interna-

tional co-operation in tàe development of a legal order in space is con-

cerned, it b.as been confined to outer space communications, allocation of 

frequencies, to procedures and standards for their use and to tàe offering 

of scientific and engineering advice for those purposes from tlte CCIR and 

its ether organs. 

53us Congressional Record, gp. cit., supra note 51 

54us Congressional Record, ibid. 

55us Congressional Record, id. 
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Wàile tàe ITU is not overly concerned witk the policing of fre­

quencies, a growing number of people kave expressed tke critical need 

for just sucll a function. Tllis is because a satellite equipped witil 

a radio transmitter operating on aolar batteries could transmit in 

orbit for many decades. Tais continuous transmission could seriously 

interfere with communications tkat operate on frequencies on or near tàe 

transmission of the satellite. This A.as already led to the setting aside 

of specifie frequencies for outer space purposes, but h&s been offset 

by the constant advance both in quality and quantity of tll.e growing 

needs for auch frequencies and of·· tlae increasing :f,mporta.nce that sucl:t 

space communications ~ soon came to play. 

All of these factors migkt necessitate a re-examination of tàe type 

of regulatory functions that ITU might desirably perfonn. Tl::l.e U. N. Ad 

Hoc Committee•s report states that tàe ITU is not adaptable to performing 

a function for monitoring, policing or regulating outer sp&ce communiee.-

tions, and that tke ITU does not possess adequate facilities for engaging 

in auch operations. Moreover, the ITU depends on tke co-operation and 

willingness of its membership to conclude forma! agreements or recommanda-

tions for the development and maintenance of tàe orderly expansion and 

operation of international communications. Notwith.sta.nding, the problem.s 

of regulation with ali of its ramifications vis-a-vis outer space seems 

likely to become an increasingly significant and thorny problem. A decision 

will have to be made soon as to wlletller an existing or possibly a new inter-

national agency or combination of agencies would be best adapted to effectively 

handle such problems. 56 

5~e sllall deal with this question in a later cha.pter. Vide Chap. III. 
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The otller specie.lized agencies itave. not pla.yed as prominent a part 

as tite U.N. itself and tàe ITU in tàe development of a legal order in 

space. Nevertàeless some of tàem kave contributed substantially to the 

orderly development of space activity and yet otaers àave tàe potentiality 

of doing so. 

The questions raised in the U.N. resolutions 1721 {XVI), 1802 {XVII) 

and 1963 (XVIII) involve the World Meteorologie&! Organization (WM0),57 

in all its normal tasks. The World Meteorological Congress is the supreme 

body of the organization which meets at intervals. of about four years. 58 

Between sessions of the Congress, the Executive Committee which meets 

annually takes necessary action to execute the policy decisions of Congress.59 

The organization acts as a clearing houae for the exchange of information 

am.ong its members, and for the promotion of agreeme~ts am.ong its mem.bers 

regarding both routiRe and exceptione.l transmission of meteorological data. 

i t is not' however' an operational organization. As recommendations and 

agreements are carried out only thro~h the co-operation of the meteorologice.l 

services of the mem.ber States. 

57Established by the WMO Convention of 1947. 

58Its main tasks are to determine the policy of the organiza.tion and establish 
the technical programme and fix the budget in order to carry out the objectives 
of the WMO. . Convention to further international co-operation in the field of 
meteorology. 

59Technical work of the organization resta majnJy with the following WMO tech­
nica.l commissions: Aerology, Aerona.utice.l Meteorology, Agricultural Meteorology, 
Clim&tology, Hydrometeorology, Maniture Meteorology, Synoptic Meteorolog;r 
and Instruments and Method Observa.tions commissions. 
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WMO first considered its ro~e in connection with outer space in 

60 1958 when the tenth session of the Executive Committee decided that 

WMO would accept responsibility for meteorologie&! questions related 

to artifici&l satellites insofa.r as they call for action or study by 

a specialized agency of the United Nations. 61 The committee further 

requested the chairman of its technical Commission for Aerology to 

nominate a rapporteur to study the meteorological aspects of artifici&l 

satellites and to report to the e~eventh session of the Executive Cammittee 

on any possible activities which might legitimately be undertaken by WMO 

in this field. 

The report prepa.red by Mr. H. Waxler, was submitted in April 1959 

to the Third WMG Congress, which lai4 down the following policy: The 

organization would encourage the development and use of artificial satellites 
i:J 

as a means of providing val~able meteorological data, and collaborate as 

required with the U.N., other specialized agencies and scientific organi­

zations, in pa.rticul,ar é~.AR, in a.rtificial satellite programmes of interest 

to meteorologists or on which the &dvice of meteorologist~ would be useful. 

The eleventh session of the Executive Cammittee, which took place 

immediately after the Third Congress, took note of the latter's policy 
62 

and directives. It fUrther arranged for an evaluation to be made of the 

above-mentioned report by the relevant technical commissions of WMO. The 

Executive Committee also set up a pabel of experts, including representa-

tives from its commissions of Aerology and lynoptic meteorology, with the 

60Held from 29 April to 17 ~ 1958 • 

6~esolution 14(EC-X) 

6~esolution P6 (EC-XI). 
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following ter.ms of reference: a) to keep a continuing review of the 

possible uses of artificial satellites for meteorological purposes; 

b) to make suggestions as to how WMO can best assist in these activities; 

c) to present a report to the next session of the Executive Committee. 

The organization is thus officially seized of the question of outer 

space activities insofar as they have meteorological aspects and appli­

cations. The Fourth SMO Congress, which was held in April 1963 in Geneva, 

for.mally accepted the responsibilities placed upon WMO by the resolutions 

of the U.N. General Assembly and established a number of new programmes. 

Congress also took bold and constructive steps on the whole question of 

outer space activities and established a number of organizational improve­

ments63 in order to carry out more efficient!y its responsibilities in 

the field of meteorology as it concerns outer space. 

By one of i ts principal decisions the Congress created a high-level 

WMO Advisory Committee ,with broad ter.ms of reference in the fields of both 

research and operations of outer space activity. The committee, at its 
'' 

first session, held in GÈmeva in January 19b4,' discussed major operational 

problems and overall policies and plans for training and education. 
~ , ' . 

The Congress also endorsed the concept of a World Weather Watch. This 

plan is proposed as an ultimate WorldWeather Service ~d will, comprise 

the integration of national and international meteorological activities. 

Aworld magnetic survey was also approved. In addition to these activities 

63As regards technical work relating to activities in outer space carried 
out by the WMO, three of its Technical Commissions set up nine working 
groups to concentrate on outer space activity. 
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WMO presently co-operates with the U.N. Special Fund and Technical Assist-

ance Board in various assistance programmes, education and training pro-

grammes and studies relating to atmospheric sciences under the new planning 

unit attached to the office of Secretar,r-General of the WMO authorised by 

the Congress in 1963. In pursuant to resolution 1963 (XVIn) of the u. N. 

General Assel!lbly, WMO is now submitting re:ports each yea.r on "The Advance­

ment of Atmos:pheric Sciences and Their Application in the Light of Develo:p-

ments in Outer Space," through the ECOSOC to each session of the U.N. 

General Assembly. In this m.anner WMO has contributed greatly to the 

orderly development of international co-o:peration in outer s:pace activity. 

An a.gency which has not concerned itself too deeply in the develop-

ment of a legal order in space, though it is most qualified and experienced 

to do so, is the International Civil Aviation Organization (ICAO). It was 

formally established on April 4, 1949,
64 

after operating as a provisional 

orga.nization, since August 1945. 65 Its machinery include.s an Assembly 

representing all the member States, a 21-nation Council, an Air"Naviga-

tion Commission, Air Trans:port and Legal committ~s and a. secretariat 

headed by the Secreta.ry-General. The basic objectives of ICAO are to 

develop the principles and techniques of international air navigation 

and to foster the planning and development of international air transport, 

64rt succeeded the International Commission for Aerial Navigation, cammonly 
known as the CINA, set u:p by the Paris Convention of October 1919. 

65convention on International Civil Aviation, Chicago, 7 December 1944. 
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on an orderly basis. 66 For this purpose it adopta international standards 

for the practice of States and thereby develops the legal order in air space. 67 

Althougb ICAO bas so far carried out only few specifie activities 

directly related to the field of outer space, a number of problems of 

outer space fall within the field of interest of the Organization. 

In the functional fields it bas been more active than in the fegu-

latory field. The use of space communication teChniques is of interest 

to international civil aviation for a number of reasons and in this respect 

ICAO has t~en certain actions to determine the requirements insofar as 

they can be foreseen at the present time. This subject was discussed at 

a world-wide ICAO meeting (COSP II) held in Montreal in 1963,68 for the 

purpose of determining the communication requirements of international 

civil aviation in connection with the ITU Extraordinary Radio Conference 

The ICAO COSP II Meeting recognized that the question of telecommuni­

cation aspects arising.from. d~velopments in·the· field of earth satellites 

66 .. In fulfillment. of these objeçtives, ICAO encourages the use of safety mea-
sures, uniform regulations· tor the· operation of air services, and simpler 
custom.s, inmdgration and publicA.heâJ.th procedures at international airports. 
It also prom.otes the use of more efficient and safe teChnical methods and 
equipment. 

67vide: Convention, op. cit., supra note 65 articles 12, 37 and 38, and 
fifteen annexes to the Convention. 

68ICAO Special Communications Meeting, (COSP II) Montreal, April-May 196; •. 
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and spacecraft needed to be divided into two parts name:cy: 

a) Telecommunication support for the operation of spacecraft transports; 
in supersonic and hypersonic man-carrying vehicles intended for routine 
travel both within and beyond the major portion of the earth's atmos­
ppere; and 

b) The use of earth satellites as an extension of current techniques 
of communications with aircrafts and the radio navigation service 
for aircratt.69 

With respect to (a) above, preliminary etudies indicated that the 

telecommunication requirements for transport spacecraft would have many 

features in common with those associated with conventional aircraft, par-

ticularly with respect to the obviaus requirement that the flight of space-

craft should be co-ordinated within the air traffic control environment 

appropriate for the a.rea. While it was considered too early to specify 

in detail the nature of the telecommunication system to be used for the 

operation of transport spacecraft, such as the specifie communication 

techniques, ba.ndwidths required, etc., the COSP II Meeting did find it 

desirable to recommend that certain frequency bands allocated to the 

aerona.utical radio-navigation service in the ITU Radio Regulations, 

should also be made available for the development of systems for commu-

nication with transport spacecraft, .either by direct contact or through 

satellite relay. The orders of frequency bands were selected on the basis 

of present knowledge of the matte~, .recognizing that technical considerations 

indicated that the frequency bands at present allocated for air/ground commu­

nication wou1d be unsuitable for that purpose.7° 

69ICAO Doc. 8329, COSP li, Report of the Special Communications Meeting (1963) 
Montreal, agenda items 12 and 13, pp. 12/1-7 and 13/1-5; ICAO Doc. COSP II -
WP/12, - 14/1/63 and attach 2. U.N. Doc. A/AC.l05/26, and ITU Docs. No. 
2159/CA17; 3058/cAJB. 

7°Ibid. 
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With respect to the other aspect of the subject, i.e. the use of earth 

satellites as an extension of current air/ground communication techniques, 

the ICAO Meeting considered that after 1970 the potential capabilities of 

earth satellite rel~ could be of major significance for international civil 

aviation. 71 
In order to meet these requirements and obtain the necessar,r 

result the ICAO Meeting recammended certain modifications to the ITU Radio 

Regulations which would permit the use of relay-techniques via earth satel­

lites.72 

The ICAO Council endorsed the recommandations of the COSP II Meeting 

and requested contracting states to incorporate these recammendations in 

their proposals for the ITU Extraordinar,r Radio Conference. 73 Resulta of 

the ITU Conference discussed before include the recommendations of ICAO. 

Therefore, as a first step and as far as the communication requirements of 

international civil aviation could be determined broadly at the present 

time, there now exista the possibility of development new communication 

techniques. However, there is little doubt that, in time, the communiee.-

tion requirements of international civil aviation for space techniques and 

71In this connection the meeting pointed out that "the. trend in air/ ground 
communications is toward the use of Very High Frequericy (VHF). However, 
the range of communications on those frequencies is limited, in general, 
to line-of-sigbt distances. Althougb tbeae distances can be improved upon 
to some extent by the use of special teChniques, it will be appreciated 
that there are large areas of the world (e.g. over oceans, deserts or other 
uninha.bited areas) where 1lHF alike cannot be used for air/ ground communica­
tion. In auch cases High Frequencies (HF) continue to be used wbich suffer 
fran propagation deficiencies that make them much lesa reliable than VHF. 
lEt -;ta~ -e.nvisaged that relay via earth satellites will permit VHF coverage 
over those a.reas where this is not possible now, thus greatly increasing 
the efficiency and reliability of air/ground communication. This, in turn, 
could be expected to bring about important improvements in the assurance 
of sare and expeditious flow of air traffic. (ICAO Doc. 8329, COSP II). 

72ICAO and U.N. Docs: gp.cit.,supra note 69. 

73ICAO Docs: 8352- C/947, p.l2; 8343- C/945, pp.32-34; C-WP/3809· 
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tor telecommunication support of transport t;yjas spe.cecratt, will turther 

ceystallize and will, be developed .ln greater detail~ · For the tuture ICAO 

will have to tollow close;ty the developments in. frequenc7. ;-egulation i.e. 

application of the new regulations by the ITU and the IFRB. 

In other tun.ctional fields,- especiall.y in meteorology ICAO ha.s been 

interested. ICAO is keenly interested in meteorological satellites as a 

supplementary source of data to improve the standard of forecast for 

aviation. Although the primary responsibility in this area is the concern 

of the WM>, nevertheless ICAO has made etudies in this field and is co-

operating in the World Weather Watch System, which is being developed under 

WM> auspices. 

The Convention on International Civil Aviation, concluded at Chicago 

on 7 December, 1944, recognized the sovereignty of each State over the 

airspace above ita terri tory, 744bt.lt includes no definition of airspace. 

Such a definition would determin~ the scope of application of that 

convention as well as of ICAO's sphere of action. 75 Furthermore, the 

subject of the convention is the article in which the adrcratt is defined 

as "e.:D.7 machine that ca.n derive support in the atmosphere from the reaction 

of the air." 

The launcbing of vehicles into outer space involvea their passage through 

air space; auch vehicles may subsequently re-enter air space. At the national 

level, the necessary co-operation between the responsible agencies has 

already been developed. At the international level, an equal degree of co-

74Article 1, Convention, op. cit., supra note 65. 

· 75For a discussion of' the Boundary Question vide: Law and Public Order, op. ci t. 
supra Introduction note 3 at 35,220, 321-49, 652; SEe Law and Government 
op. ci t., lnjrO.note l)j) at 77·ll~; Lipson and Katzan ach - IlâY of' Outer Space 
(1961} PP• 8-19. 
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operation will be required in order to ensure tl:le sa:f'ety of air navigation 

during the time of launching or of re-entry of spacecraft throUih space 

used by aircraft and for the orderly development .of a legal order in space. 

One of the objeets of ICAO is to "meet the needs of the peoples ot the 

world for safe, regular, efficient and economieal air transport." Techniaal 

developments may advance to the point where space vehicles will be used to 
. . 

transport mail and other goods and even of persona.. EYidently, ICAO would 

have an :(nterest in the proeess ot co-ordination and regulation of the two 

a.ctivities. 

In February 1959, the Council ot ICAO decided to bring to the attention 

of the Assembly of the organization, a suggestion made to the Council that a 

study be made of the legal statua ot outer spaee and the regulation of the 

use of spaceeratt particularly with reference to the trattic of civil 

a.:f.rcraft in air spaee. However, since the question relating to outer space 

is under special consideration by the United Nations, the Council felt that 

any action by ICAO on the subject should take into aceount the need for co-

ordination with the deliberations ot the United Nations. Since then1 however, 

no legal matters relating to outer spaee bave regretably oceupied the 

attention of ICAO. 

This is clearly manifested by the lack of co-ordination and co-operation 

in regard to the question of damages to third parties. Concequently both 

ICAO and the U. N. Legal Sub-comm:l. ttee ot the OUter Spaee Commi ttee are engaged 

in the preparation of agreements dealing to a large extent Yi th the same 
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problem--damage to third parties on the surface. ICAO is engaged in a 

revision of the convention relating to damage caused to third parties on 

the ground 76 and also in a preparation of a draft convention on aerial 

collisions 77 vhile the U.H. is engaged. in the preparation of a draft convention 

for liability for damage caused by abjects launched into outer space and 

beyond.. 78 In the preparation of the latter 1 except for scanty references made 

by delegates to ·general principles of a:Lr law 1 no co-ordination exista between 

the two organizations in the preparation of manifestlJ similar regulations. 79 

If this situation is allowed to ·continue, it may result in conflicting 

regulations vhich will be detrimental to the orderly development of legal 

norms in space. 80 

76convention on Damage Caused by Foreign Aircraft to Tbird Parties on the 
Surface (Rome) 1 1952. 

77Vide: ICAO Doc. UJ/SC Aerial Colllssions No. 7l of 27.3.61. 

78A/AC.l05/l9 and 21. 

79surpr1singly enough, no reference is made even at the Inter-Agency Committee 
or the Administrative Committee on Co-ordination, both vhich are responsible 
for the co-ordination of similar vork in the various agencies of the U.N. 
family. ~: AOC Report, U.H. Doc. E/4o291 4 May 1965. 

80At the recent IOAO Council Meeting being held in J.bntreal a proposal for ICAO's 
further involvement in outer space vas presented by the Colombien delegate. 
Introducing the proposal he referred to the u.w. Ad Hoc Committee report vhich 
called upon the specialized agencies to undertake responsibility in the area 
of outer space activity vithin their respective competence. He then expressed 
the viev that ICAO, at least for the time being, should not involve itself 
vith the legal questions arising in connection vith the exploration of spaee 
vhich should be left to the U.N. but that it should address itselt without any 
further delay to the tecbnical aspects of space acti vi ties atfecting inter­
national civil aviation. Its proposal A 15-wP/70 vas seconded by the United 
States and a.pproved unanimuslJ on 30 June 1965 a.t the Executive Committee 
Meeting in the form of a d.raft resolution for submission to the plenary session 
of the 15th ICAO Assembly. Vide: Rept. on the l5th session of the ICAO General 
Asse!Ilbly, 15 July 1965, Annex IX; and Al5 - Ex Dra.ft Min/5 l/7/65. 
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An explanation f'or this state of' af'fa1rs can be found 1n the absence of 

the Soviet union f'rom the membersh1p of ICAO. ~e Soviet Union being a maJor 

power 1 especially where space matters are concerned, the OUter Space Commi ttee 

of the U.N. is very lee.ry of a.ssociating itself with the work of ICAO. On the 

other band, !CAO cannot at this stage engage in any mean1ngtul acti v1 ty wi thout 

the co-operation of one of the two space powers. In the circumstances !CAO 1s not 

even invited to the discussions of the U.N. Legal Sub-committee on outer space, 

and the feeling, therefore, developed that ICAO bas no direct role in the 

elaboration of legal order in space and that its sole concern is the regulation 

of international air transportation. 

This seems to be a poor excuse for non-participation of an experienced 

international agency in the development of' a legal order in space. In this 

regard we cannet but approvingly quote Dean Maxwell Cohen, when he said that: 

• • • the Chicago Convention may be viewed in two ways. It may 
be viewed as in Article I, as a statement declaratory of 
Juriadiction in air space. But it also must be seen as a great 
constitutional instmument aetting up an effective international 
organization, managing a very large part of the problems of 
international transportation, particularly in regard to safety 
of navigation, and encouraging, of course, the development of 
legal conventions to solve riJ8.'D:1 important and subordinate 
matters.. !J!ds being so, one must ask whether there are any 
!essons from the specialized agency experience of ICAO wbich 
are proJectable wi th respect to what may be taking place in 
space? ••• we are slowly losing the sense 1of difference beiiween 
"airspace" and "space" that we once had1 then we must also lose 
the very substantial diftidence we have had for a very long 
time in these discussions about the role of ICAO. ••• Therefore, 
our discussion might have dealt concretely with the enlargement 
of the functions of a well-established speeialized agency and the 
use whicb eould be made of existing machinery vith wh1ch the 
international family has already bad much experience.81 
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Although we agree vith Professor Cohen $n regard to the experience of 

ICAO and the use that could be made of i t in the development of space law 1 

we could not agree w1 th h1m that ICAO as pre.-ently con$ ti tuted could al.one 

develop a legal order in space. On the contrar;r, i t is submi tted that 

neither ICAO nor any other existing specialized agency could alone provide 

for the orderly development of outer space acti vi ties. The requirements of 

that development far outstretch the scope of any of the present organizations1 

and therefore it is our view that nothing short of a. new specialized agency 
. 82 

e.xclusively devoted to space activities can satist'y these requirements. 

T.here are still other specialized agencies interested in promoting 

orderly activity in space. The United Nations Educational., Scientific and 

Cultural Orga.nization ( l.J.RI!IJCO) 1 as i ta name içlles1 is concerned wi th 

educational1 scientific1 and cultural activit~es having international 

ramifications. With regard to the natural sciences, UIESCO does not maintain 

laboratories or scientific equipment and thus does not conduct any research 

on its own. UNESCO's modus operand11 for the advancement of world scientific 

efforts 1 bas been to draw up proposals for inqùementation by member states or 

through the auspices of existi:ng international, scientific organizations 1 both 

' governmental. and non-governmental, auch as ICSU, COSP.AR, U.N., and the IAF or 

by assuming direct responsibility, and as such:UNESCO's major function 1:n 

outer space as manifested thus far is to support the activities of other 

82-_ ' . 
-we will be discussing in the next chapter thè formation of auch an agency 
in the llSht of the experiences of our discussions in the present two 
chapters. 
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agencies in space affaira wbich bas served to stimulate international space 

co-operation on a regional and sometimes worl.d wide basis. In this regard 

it co-operated w1th ICSU in the International Years of the Quiet Sun (IQSY) 

and with COSPAR and other agencies in assisting member States with technical 

assistance, educational and hav1ng progra.n:mJes · and orga.nizing symposia, in 

outer space matters.83 

With the assistance of experts and by discussion among its own staff, 

the Worl.d Real th Orga.nization (WHO), is examining i ts role in space acti v1 ty 

and is try:lng to de fine i ts task 1n this field. WHO undoubtedly would be 

concerned wi th studies on cosmic biology, genetics and radiation, w1 th the 

physiology and psychology of man in space, a.a 'Well as env1ronmental contamina­

tion :tram tra.nsfer of chemical and biological ·agents to and _from the earth, a 

question wh1ch bas to be regulated in the near :future in the process of 

developing a legal order in space. 

The growth of acti v1 ty in the field of the peaceful uses of outer space 

bas already resulted in some countries in the creation of a great Ill8.llY 

industries wh1ch raise h1ghly complex social problems. The International Labour 

Organisation (ILO), eannot, therefore, neglect this question. It is following 

all developments wi th careful scrutiny and is ready to participe. te in the 

regulation of industrial and labour aspects of spaoe activ1ty. 

83vide: U.N. Doc. A/AC.l05/c.l/WP.l for :further discussion of UlUBCO's 
P'ffi'icipation 1n space activ1ty. 
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1 

The International. Maritime Consultative ~ganization (000) was invited 

by the U.N. Outer Space Committee recently to ·consider the problem and express 

its views on the need for a navigational satellite system in general and in 
' 84 

particular present and future operational requirements of sucb a system. 

The recent meeting of the 000 Maritime Safety Commi ttee in London took 

note of this request85 and bas undertaken to study and report to the U.N. 

86 committee on this matter. (However, IMCO's interest in outer space 

activities is very limited as of this date). ICAO is also collaborating 

wi tb IMCO in this matter. 

Finally, the International Atomic Energy .Agency (IAEA), an organization 

primarily concerned wi tb the peaceful uses of !lUc le ar energy, is interested 

in outer spaee researcb from two main aspects: tecbnological and biological. 

The former involves the utillzation of nuclear power from propulsion and otber 

energy re9.uirements in space mission, the lat~r includes the problem of 

safety of spaee travellers from radiation bazatas. 

The IAEA 'a· concern wi tb space aeti v1 ties does not end be re. The legal 

problems of 11abil1 ty tbat may arise in connexion wi tb the use of space vebicles 

mey have certain features in common witb tbose ~onnected witb the liability for 

' accidents involving land-based nuclear install~tions and nuclear sbips. The 

84IMCo Doc. mc X/27 and add I; U.N. Doc. CR432, IMC0(2). 
85neld in London, April/May 1965, :IM:O Agency Item 26. 
8~.N. Doc. A/5785, 13 November 1964. 
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. . 

The Vieni:la Convention on Civil LiabÙ.ity :tor lfuclear Damae;e o:t 21 May 1963, 
1 

elaborated under the auspices o:t the Agency, and the Brussels Convention on 

Liabillty o:t Operators o:t Nuclear Sbips of 25 May 1962, in the preparation 

of wbich IAEA took part, introduced new principles which are relevant to any 

aim11ar instrument regarding llabillty in respect of space vebicles. 87 

A comprehensive consideration of non-governmental organizations 

interested in the development of a legal order in apace is outside the scope 

of this study and for that reason their particule.r contributions will be 

merely outllned. 

Among the mat intereated in this area ia the International Astronautical 

Federation (IAF) vith its Institute of Space Law (mL). 

The establishment of the IISL in 1959 represented the culmination of 

almost a decade of work by predecessor organization--the Permanent Legal 

Committee--witbin the IAF. IAF itself was founded in 1950 by representatives 

of eleven national societies interested in rocketry and space exploration. 

The basic purpose of the IAF as defined in its constitution and in many 

declarations, is to promote SIIX)ng aU nations space f'llght as a peacef'ul 

proJect. In pursuit of this purpose, the IAF f'unctions not only to facilitate 

acientific co-operation among astronautical scientiste, but to facilltate the 

development of legal and poli tic al condi tiona conduci ve to auch international 

co-operation. In f'ulfilment of this objective, the IAF throughout its history 

87see for the Vienna Convention, Agency documents CN-12/SC/3 and 9, and for 
the Brussels Convention, document CN-6sc/7. 
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bas bad there;rore as one of i ts principal. tunctiO.nil the development of inter­

national spe.ee la. 88 Aecordingly IISL organizes a eolloquium on space law 

eaeh y~à.r, 89 and publishes the proceedings and thereby contributing to the 

development of a legal order in spaee. 90 

The International Law Association (ILA) bas been taking a deep interest 

in the development of a legal order in spa.ee. At its 49th session in Hamburg 

the question of outer spaee vas considered by the Air Law Committee. It 

recognized i ts position was only to dre.tt rules which may be helptul to the 

decision makers as it wa.s a non-@Pvernmental body. In resolution 8 adopted 

at that session the ILA recommended that outer spaee should be subJeèt-tto 

the sovereignty oi' claims of other exclusive rights by states, and the.t it 

should be open to exploration of all states for peaceful purposes in aceordance 

with the U.N. Charter,9l The U.N. General Assembly resolution 1721 (XVI) of 

~or this purpose i t has set up eleven work:Lng groups vi thin the IISC to study 
the following problems in relation to the peacetul uses of space: jurisdiction 
rele.ting to terrestrial acti v1 ties; legal atatus of space vehicles; sovereign .. 
ty over celestial bodies; municipal and treaty law; specifie regulatory 
problems; international regulation and dispute settlement; space communica­
tions; priva te law, damages; general principles governing the exploration and. 
utilization or outer apaee; regulation and control agreements. The governing 
body of the IISC is the Board of Directors which include such eminent 
personalities as: Profs. Pepin of France, Taubenfeld and. Rarley of USA, 
Korovine and Cheprove of USSR, Smirnoff of Yugoslavia, Kopal of Czechoslovak:ta, 
and Horseford of UK. 

89It bas so far held se ven colloquiums, last being in Warsav in September 1964 
and the next will be held in Athens in September 1965, during the IAF Congress. 

90For further information on IISL, vide: Robert V. Crane, "The International 
Institute of Space Law", Space Flight, May 1962 and -on IAF, Andrew G. Haley, 
SP;!Ce Law and Government (Washington), 1963. 

9~port of the 49th session of the ILA (B:amburg), 196o. 
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20 December 1961, was phrased in much the same way. 92 
At the followi~ session in Brussels a resolution was adopted9; to set 

up a committee to stud.y the problems of space law and to co-operate witb the 

inter-governmental and non-governmental organizations concerned witb the 

problem.94 At the last session in Tbkyo95 a number of resolutions96 were 

adopted relating to outer space including resolution "F" wbicb called for a 

study on the desirabill ty of establlshing a specialized a.gency for space, which 

will be our concern in the next chapter. 

92vide: supra, p. 29 

9~port of the 50th lession of ILA (Brussels), 1962. 

94 It now bas four working groups working on specifie problems relating to outer 
space such as damages caused by space vehicles. Many of the resolutions 
prepared and the views expressed in these discussions are transmitted to the 
legal sub-committee of the U.N. deaJ.ing with outer space activity through 
cormnon members and as sucb are contributing a great deal in the progress of 
the U.N. legal sub-oommittee's work. 

95Interim Report of the 51st session of IIA (Tokyo) 1 1964. 

9~solution "A"--urged the states enga.gi~ in activities in outer space to 
conform their conduct to the principles contained in the Declaration of legal 
Principles Gover.ning the Activities in the Exploration and Use of Outer Space, 
U.N. resolution 1962 (xvm) 1;, December 196; (see iilj)ra p.47 ). Resolution 
"B"--Requests the Space Law Committee along with the Air Lsw Committee to 
continue its stud.y on the subJect of the problem of upper 11mit of national 
space and the right of innocent passage of foreign spaeecràf't. Resolution "c" -­
Directed the Space Law Commi ttee to continue the stud.y relating to the legal 
statua of space vehieles of International Organizations. Resolution "D" -­
Requests the Spaee Law Committee along witb the Air Law Committee to prepare, 
for the next session, a draft convention governing p:tivate (civil) liabillty 
for damage caused by space vehicles. Resolution "!"--Resolves to direct the 
attention of the Secretary-Oeneral of the U.N. to the importance of trea.ting 
the problem of assistance and rescue in respect of maritime, air 1 and outer 
space activities as a wbole. Resolution "F"--Requests the Space Law Committee 
to study the problems a.ttending the establishment of a speciallzed a.genoy for 
space wi tb a view to reporting to the next Conference of the Association. 
Resolution "G"--Requests the study of the international legal problems speci­
fically pertaining to the establishment and operation of an international 
globsJ. communications satellite system. (Resolutions adopted on space law at 
the 51st IIA Conference, Tokyo, 1964.) 
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At the 90th session of the Inter-Parliamentary Council, held in Rome in 

April 1962, space law made i ts first appearance;.)On the ~enda of' the Inter-

Parliamentary Union. The topic--present problem and future prospects of' space 

law--was discussed by the Juridical Sub-committee and, as an outcome of' the 

discussion, it was decided to set up a sub-committee to consider the whole 

question in greater detail at a future date. It also endorsed the work of' the 

U.N. in this field and in a resolution sponsored by UK and edopted by the union 

i t called upon the states to app1110ach the legal problems in a dispessionate 

ma.nner and to ensure that the work of' the U.N. Outer Space Committee proceeds 

harmoniously and on the basis of' these principles called upon the committee to 

prepare an international convention for damage to third parties caused by space 

vehicles.97 

At the 1963 session in Belgrade the sub-commi ttee reported i ts work to the 

conference and presented a draf't resolution on space 1~.98 At the sub-committee's 

two sessions held in Rome and Geneva it considered a joint document of' Japan 

and the Soviet Union.99 The sub-committee could not agree on questions as to 

whether legal order in space should be sought in the f'ramework of' disarmament 

or not and aJ.so the questien as to whetber the states sbould exclusively be 

lOO respons1ble f'or the exploration of' outer space. The draf't resolution was 

ad.opted by the conference noting the progress of space activity since 1957 and 

recognizing that legal order should keep pace with the technical developments, 

expressed the hope that states will adhere to the principles enunciated by the 

97Proceedings of the Inter-Parliamentary Union (Rome), 1962. 

98Proceedings of the Inter-Parlie.mentary Union (Belgrade), 1963, pp. 435-442. 

99mr Doc. SL/J/DE/526. 

100A resolution to that ef'f'ect presented by the representative of' USSR, 
Mr. Fedossev, was opposed by the representatives of' the United States and UK, 
Menser Deddario and Allen respectively. 
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101 U.N. General Assembly in December 1961 and called upon the member states to 

conclude international agreements a.t the earliest opportunity on basic legal 

principles tha.t should govern the acti vi ties of states in the exploration of 

space, and damages to third parties on the surface and return and rescue of 

102 astrona.ut.s and space vebicles. 

In the scientific field, the International Council of Scientific Uhions 

(ICSU) vith its Committee on Space Research (COSPAR), is a.ctively involved 

in the orderly development of scientific co-operation in spa.ce.. Although 

these bodies are primarily interested in providing a central nerve through 

which the world scientific communi ty could deal w1 th problems of common 

interest and encourage scientific co-operation, nevertheless we ha.ve to 

recognize that such international scientific co-operation is a sine-quo-non 

for the development of a. legal order in spa.ce. ICsul03 a.nd COSPAR are per-

forming this function in a. very effective manner. 

10lu.w. resolution_ 1721 (XVII) Decemèe:r 20, 1961. 

102 
Bee op. cit. supra rlb:29 , resolution on space la.w, agenda item 4. 

l03Icsu., estab~shed in 19:31, is .com.posed o~ indi:tidual scientific members 
and national · scientific bGdies. It bas six commi ttees a.nd inter-union 
comm:l.ssiOXU$ • S.ome Of them perform a Very real t~k that is imperative 
in accelerating the development of a legal order in space. The Inter­
Union Comm1$s1on of Frequency Allocations for Radio Astronomy and Space 
Science (IUCAF), Scientitic Committee on Antartic Research (SCAR}, World 
Magne tic Survey (WMJ) a.nd the International Years of the Quiet Sun ( IQSY}. 
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Particularly COSPAR presently is aeting as a substitute at best, for 

the time being, for a speciaJ.ized agency for spaoe matters, the establishment 

of' vhicb is imperative for the development of' a legal order in spaoe. COSPAR 

is keenly interested in matter• reiàtirig to international regulation which ma.y 

affect spaoe research. Tp.cf Charter, reepgnizing the need for international 
• 1 

. . 1 

regulation, provides that COSPAR shall keep itself' in:f'ormed of' the U.N. and 
1 

other international aotivities in the regulatory field, to ensure that maximum 
' 

adva.ntage is aocorded international spa.c~ science througb. auch regulations and 

to make recommandations relative to matters of' planning and regulation tbat œy 

104 affect the optimum spa.ce programme. • 

104 1 

COSPAR, established in 1958, continueli the international co-operation in spaoe 
re se arch undertaken during the IGY. ~t bas four world.ng groups which a.:rE: 
interdisciplina.ry scientif'ic committees having as its objective the :f'urtherance 
of' an international ecale of' the progt4ess of' aU kinds of' scienti:f'ic inves­
tigation carried out with the use of' rbckets or rocket-propelled vehicles. 
It held three plenary meetings wbere s~ientists from aU over the world vere 
represented. At the last meeting in Argentine. in Ma.y 1965 was attended by 
over 4oo scientiste. First two were held in Warsaw (1963), and Florence (1964) 
respect! vely. The earlier two COSPAR :p~eetings served as an opportun! ty for 
negotiations between American and Sovi~t seientists which we have made 
reference to be fore. V:faiel:nc:t•~:t Ch.I US 1 and UBSR are represented by tbe leading 
scientiste of' NASA an~ade~ of' Sciences led by Hugh L. Dryden and 
A. Blagonre.vov, respecti vely. However 1 the la.st meeting did not serve as a 
basie :f'or sucb negotiations as the Soviet Union was not prepared to do so, as 
intimated by the head of the delegation due to the international Cold Var 
climate. The next :meeting will be held. in Vienna and in 1967 i t will bope:f'ully 
co-operate in organizing a world space:syrnposium with the U.N. to commemorate 
the :f'irst decade of the space age at the European Hee.dquarters of' the U .N. in 
Geneva and as auch declined an of'fer from the Japanese government to hold 1 ts · 
1967 meeting in Tokyo. COSPAR is wor~ng in close collaboration with the U.N. 
presently and it could. well become the expert group for the U.N. Committee on 
Space Matte ra. 
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In conneation rlth the development, of a lesa.l arder in space the role 

of both the se special.ized bodies--IISL é.nd COSPAR will be more extensi vely' 

discussed in the context of inter-goverrpœntal bodies in the following 

chapter.105 

In aoncluding tl1is chapter we would like to quete Mr. Abraham Chayes, 

then Legal Ad viser to the US Department pf Sta.te: 

It is a commonp1ace to say that we are only' a.t the 
threshold of space law. But, as with many commonpla.ces, 
this one is true. Nevertheless I think we have made an 
encouraging be~nning. A prom:f.nent1 feature of that 
beginning bas been the part p1~ed in developing standards 
and in administrative regulation by1 the ordina.ry machinery 
of the international commun! ty, that is to say the United 
Nations and its associated bodies. i The capacity these 
bodies have shawn in these direotiotts is an important 
asset for the rapid development of law to govern the 
conduat of man in outer space.l06 i 

In the next chapter we shall consider the effect of their contribution 

along with that of the U.N. and in that Ugb.t eva.luate the importance of 

continuing to develop a legal arder in space through the ex:f.sting organizations 

we have a.lrea.dy discussed, in order to finally ascertain the desirabili ty of a 
1 

special~zed agency for outer space affaira and the role that such an agency 
' i 

cou1d play in the development of' a legal prder in spa.ce. 

105 th 1 For e purpose of completion i t rœ:y ~ mentioned that among the international 
regional organizations interested in s~ace, there are three inter-governmental 
and one non-goverDD~enta1 e.gencies that merit mention. In the first ca.tegory 
are the European Space Iièsea.rch .Organization (ESRO) and the European La.UDcher 
Development Orga:nization (ELDO). Tbese are two European organizations mainly' 
interested in the scientific aspects of spa.ce activities. The other, Inter­
America:n Comm:f. ttee for Space Resea.rch ( IACSR) was established to assist in 
scientific co-operation of spa.ce research in the Latin America.n countries. In 
the second aategory is the Eurospace, an orga:nization of European Aerospa.ce 
industrial organizations. 

106 1 
Cha.yes, A. - International Organizatiorw and Space. Conferences on the law of 
space and of satellite communication. <:W• oit. supra note 80 a.t 64. 
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CHAPl'ER III 

THE NEED Fœ AN EFFECTIVE INTBRNATIŒAL ŒGANIZATIONAL 

ROLE IN THE DEVELOPMENT Ql.i' A LEGAL ORDER IN SPACE 

It is important at this stage to recall the main objective of this 

stud7. It is to examine past attempts at e~aborating ~egal order in 

space so that the deve~oping trends in the international communi t;r 

can be identified and future needs determi.ned. In the following pages, 

therefore, we shall attempt to evaluate the &dequacy of the past efforts, 

examined in the preceeding chapt ers, and then to recomm.end the course of 

action for the deve~opment of a ~egal order in space. It is convenient 

to begin vith the examination of the ~egal force of the princip~es 

incorporated in the space reso~utions of the United Nations General 

Assembq. 1 

Artic~e 38 of the Statute of the I.C.J. enumerates the generally 

accepted sources ot international law. The se sources wbich a.re not in 

order or priorit7, include conventions, international custOIIlS, and the 

general principles of law recognised b;r ci~zed nations as primar,r 

sources, and judicial decisions and teachings of the most highl.J' qualitied 

ptiblicists ot the va.rious nations as subsidiar.r means for the determinations 

of rules or ~w. It is to be regretted that the Charter and the Statute 

contain no provisions on the statua of the General Aasemb}J" resolutions. 

But, although there ia -qncert&int;r about the statua of resolutions, aae 

l.Recentq) a m&jOr WorJt has been pUbli&hed . On UThe Devel~'. Of euat;;:z 
International Law Throufè ·the Polltical o.réans of the U~LOndon), 13) 
b7 Roaal:Jn Higgins. For tùrther discussion of the subject in general vide: 
Oscar Schacter, The Devel t ot International Law Thro · the Le al 
Opinions of the U.lf. Secretariat, BYIL 25 19 pp.91-125; Sk.ubiazewski, K., 
Forma of Partici ation of Interaational. Or anizations in the 
Processea, International Organlaation 1 79 05; Jenka, c.w., The 
Impaçt ot International Orsanizationa on International Law, Grotius Soct. 
Tranaac. 37 (1951) 2}. 
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cazmot den;r that resolutions, which are in some measures expressions of 

the will of most nations, will be considered to be of great weight 'bJ" the 

international tribunals. This can be presumed in light of the consideration 

a.ccorded hish11' qualified publicists • te&Ching as subsidi&rT means for the 

determination of rules of law. 

United Nations Charter empowers the General Assemb1y to a.dopt three 

categories of resolutions. Vith respect to two categories of resolutions 

the authorit;r of the General Assem.b1y is clear1y set forth and is not our 

2 concern here. Our discussion will focus on the third categor;r of the 

resolutions a.ddressed to States under Chapter IV, Article 10 to 14 of the 

Charter into which categor;r fall the resolutions relating to outer space 

that we elaborated in the first chapter • 

. There are two major considerations ve have to bear in mind in deter-

mjn,ng the effect of these resolutions. The first concerna the authorit;r 

or competence of the General Assembly in regard to the subject matter. of 

the resolution and the second concerna the intention of the General Assembly · 

in adopting a given resolution. 

Under Articles 10 to 14 of Chapter IV of the Charter the General Asaemb1y 

mq discuss any question within the scope of the Charter or relating to powers 

and functions of &n1' organ provided for in the Charter; it ma;r discuss any 

questions relating to the maintenance of international pea.ce properly brougb.t 

before it; it mq consider the general principl$s of co-operation in the 

maintenance of international peace and securi t;r; and i t is , to 1n1 tiate studies 

~irst, it is exp~sq ~owered to perto:rm. certain actions auch as admission 
of members, eft&b]J.abm'ent :f:>f orgl3.ls, JM.king appointm.ents, etc., which clear1y 
create an ob1igàtion (Vide: .Articles 4,;,6,21,22,2},61,6},86,96,97, and 1~). 
Second categor;r of binding resolutions of which authorit;r is easily discernible 
in the Charter are those a.ddressed to organs of the U.N. placed under the con­
trol of the General Aasemb1y, (vide: Articles 22,60,(;)6,87 ,98, and 101). For 
turther discussion on these two c.egories vide: Higgins, op.cit. ,supra note 1; 
Sloan, F.B. "RecOIIIIlendat!ons ot the G,neral Assem'b1y,'• Bl'IL 25 (19118) p.l; 
Aa~, Coi.Jnl.of T:r.lfat.Law, 3{1965J p.ll.O and Sku.biszewsld, op.cit., supra 
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f"'or the promotion of international co-operation in the politic&l field, for the 

encouragement of progresâive development of international law and its dodifica-

tion, for the promotion of international co-operation in the economie, social 

curltural and educational fields and to assist the realisation of human rights 

and :f\mdament&l freedoms. Matters relating to outer space fall within the 

competence of the General Assemb!y under manr if not all .the fields of activity 

enumerated above, and are, therefore, faJJing within its author;lty. On all 

these varied subjects and thus including matters relating t6 outer space the 

General AssembJ.:r is specifie&~ authorized to malte recommendations. 

The authority expressJ.:r granted does not go beyond that of recommend-

ation. It is assumed by most authorities that the competence of the General 

Assembl.y" is limited by the normal, natural or obvious meaning of recommendation, 

and that it is thereby prevented :rrom. making decisions which are lega.J.:cy" binding 

upon members. 3 It is submitted that this is not a necessary conclusion, and 

that it is in tact not tully borne out bi the history of the word recommendation 

in the practice of international conferences and assemblies or the use of reso-

lutions at such conferences. 

The language of the operative part of the resolutions of course is no 

indication of their effect as the General AssembJ.:r bas not adhered to a settled 

pattern and has used varying expressions in all tbree categories of resolutions; 

such as, •recommends', 'invites', 'requests•, 'affects to', 'firJIÙ.1' maintains', 

'considera', 'expresses the hope', 'calls upon•, 'decides', etc. 

3 vide: Johnson, 'The conclusions of International conferences,' BYIL 35(1959), 
'Ea.gleton, International Government,' (l9i.!8) P 197, Schva.rzenberger, 'A manual 
of International Law (1947) P 124, Goodrich and Hembro, 'Charter of the U.B.,' 
(1946) PP 96, Cf: Louterpa.cht, 'O,ppenbeim's International Lw' Vol. I (19lï8) 
pp 378' 386' 392 



.. , . .,. .......... iaHtll 1, .... .,.., ·-.,~ ......... ,; ..•. 1.,4 ... f 
· Îiat-tM< ... t*tf.; •••• fil,..._. tf: ..... ,.lllrll lllllA_.\~~' 
,..,.........,. te:aüdl: ... ..;. _. ..... .,.t&··lr:nlltl•. et ••••nr•JtP.·•t;JJ~" Ill _,, l,lt'\ 

t~~~~·là· ..... ~·'to·â'- .......... ~ ............. MJtûJlr.~.,~ 
''Uialtftlll te ......... ·.W..aa.ll lt .. all'-' t.t.U:.ÎI~ij-- ~ ••• I!IT,~ ._ .......... *fteM·~~~·-·,._· _,._.:a, ·_htllt Wa-; .......... ~ ~·. 

. ' . . ·- . 

...... ta idlllllÎIÎiWùl ...... IIO.I.I ............. ., ................... t. 

lit • aiat • ...a. .... ot •••• ••11u .. nnlt ... sa • •< • • ..w. 
,_,,.,. .. tW • .., • latin Ill 1ro w J•llf' ..,..,...,. •: .. ._fla .. 
fil ............................. tf ........... N,llll 11 .. , ... . . . \. . ~ . ' 

. . • .,....., :.~ • ..... ., ..._. u,••·•- t ,.,,.. • ., ........ . ' ' ' . . -- . . . . 

· ...... ., .............. ~., ................ , ................. .,_ .... ~-
,... ••••,. ttwtll ••n•••nr *' • .... • .'•lu1• -. .... ~...,. 
•• _...,tt a....._.. flll-. .... , •· Au11111r • ....,. ..... .,,. •••• 

' ' - • , 1'1 • ' ; - .~ ' 

....... ,. ........... - ........ \d .... tld ..... -----~-~ ••• 



- 141-

Although the covenant did not expressly provide for the effect of league 

resolutions, it is reported that the debates of the First Assembly, on the 

adoption of the statutes of the Permanent Court of International austice, 

showed that a majority of states supported the view that the Assembly could 

make binding decisions with respect to matters within its campetence.9 

Although the League resolutions needed unanimity it is generally considered 

that the two-thirds majority received by the United Nations General Assembly 

of decisions on important questions representa a forward step towards the 

democratie principle of majority rule from the League requirements of 

10 unanimit;r. In u:ry case the resolutions dealing with outer space, with which 

we are concerned, are accepted unanimously by the United Nations General 

Assembly. Fu.rthermore, the Ad.visor;r opinion of the Permanent Court in 

Re.il.waz Traffic between Lithuania and Poland held that a resolution of the 

League Council assented toby Poland and Lithuania ~the nature of an 

engagement binding upon them. 11 In this regard we have the opinion of 

Professer Lanterpacit who SI!IJ'S: 

There is no good reason for deDJing generally that a state ~ 
underta.ke a binding obligation by consenting to a Resolution of 
the League Assembly. Ratification of a signed treaty is not t~ 
only wa;r of assuming bind.ing obligations in international. l.aw. 

It is clear, thererore, that recommendations in the League resolutions 

alread;r had the binding effect, in which light the delegates to the San 

Francisco conference would have considered the recommendations as embodied 

in the U.N. Charter. 

9Wilcox op. cit., supra note 7 at 273 

10 Sloane op. cit., supra note 2 at 9 

~IJ Series A/B No. 42 (1931) 

120ppenhetm~ Vol. 1 {1948) p. 1)9, U.l. 
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Furthermore, recommendations of the International Labour Organization 

create an obligation:9:t some force for the member states according to Article 19, 

paragraphs 5 and 6, of the Constitution of the Organization. Declarations and 

resolutions under the Charter of the Organization of American States, "have in 

m.&lV' cases been regarded de facto as creating binding obligations. nl3 These 

therefore, are historical examples of international practices which lend support 

to the argument that General Assemb~ resolutions :bf .. the U.N. have a legal effect. 

If we examine the contemporar,r practice of the Security Council, it lends 

further support to the contention that resolutions under the Charter have a legal 

effect. It would appear from the discussions of the Corf'u Channel case in the 

Security Council, that ~ delegates felt that binding obligations could be 

created by its recammendations. Perhaps this position was most clear~ stated 

by Colonel Hodgson of Australia at the 127th Meeting of the Security Council 

in discussing the draft resolution under article 36 of the Charter when he 

said: "A:n.y decision, any recommendation that we mq malte binds the U.K. and 

14 also Albania". This view was relied upon by the United King&om in submitting 

the Corf'u Channel case to the ICJ by wq of application rather than by special 

agreement and in arguing that an instance of compulsory jurisdiction was 

established.15 The Security Council could consider under article 39 of the 

Charter, non-compliance with its recammendations a threat to peace and resort 

to enforcement action against the recalcitrant state and as such they are binding. 

13:Fenwick, International Law (191!8), PP• 79, 205, 429 

14
u.N. Doc. S/PV/166 PP 76-100 and official records: No 34 P 723 

15Feaver, "~e Corf'u Channel Case: The Prel ob ection of Albani&", The 
Canadian Bar Review 2 19 PP 929-31, Slllane op. cit., supra note 2 at 11. 
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There:fore, it is clea:r that resolutions o:f the Gneral Assembl.1" should . 

be considered as being legall1" effective. This is so, inspite of the tact 

that there is no express undertaking to accept them as legal.lJ' ef:f'ecti ve, 

because it cannot be said that the Charter speci:f'icall1" negates auch an 

obligation. Thus Professor Lautenpacht has argued convincingl1" th&t the 

Charter imposes a legal obligation upon the members to respect hum.an rights, 

16 although there is no express provision to th&t e:ffect. 

A private law analog drawing upon judicial experience in the interpre-

tation o:f precator;r words in wills is of more than casual interests.. Such 

words as "Wish," "desire", "requests" and "recomm.ends'' have properl.1" been 

considered imperative wben it appeared that the testator had empla,red them 

with th&t intention. There are both English and Am.erican cases in which the 

word "recommend" has been held to crea te a judiciall1" enforceable trust or to 

give rise to a valid remainder. 17 

If we consider the statements o:f the delegates we have the opinions of 

m.an;r who consider the General Assembl.1" resolutions as binding. The Polish 

delegate at the 76oth meeting o:f the sixth comm.ittee of the General Assembly 

stated that: 

The resolutions of the General Assembly were interpretative of 
the providions of the Charter and are elaborati ve of obligations 
alre~ assumed by members. The principles o:r the Charter have 
become part of binding internati§nal law and are binding even on 
states not members of the U.N. 

16
ville: Lauterpacht, "The Subject of Law of Nations," LQ,R 64 (1948) pp 101-3 

17Chotmond.eleJ v. Chol.mondeley (1845) 14 Simons Reports: 590, Colton v. Colton 
(1.887), J27 us Repts. ;oo 

18 
U.N. Doc. A/ AC. 6/SR. 76o-62 
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There are judicial opinions which support our contention in regard to the 

General Assembly resolutions, althougb. they are not ~ucid. Extensive conàidera­

tion was given to the question of the resolutions of the General Assembly in 

the separate opinions of Judges Klustad and Lauterpacht in the case of Votiag 

procedure on Questions relating to Reports and Petitions concerning the Territor;r 

Southwest Africa. Judge .Klaeatad said: 

Effecta of such resolutions are !\Qt of a legal nature in the usual 
sense, but rather of a moral or political character. This does not, 
however, mean that auch a recOIIIDleDdation is without real significance 
and ;IJ:Dportance and that the Union of South Africa can sinlply disrega.rd 
it.l9 

Judge Lauterpacht expresaed the view that certain resolutions relative to 

the obligations aasumed b;r memb~rs are clear]J binding upon them: 

A resolution recommending to an Administrator;r State a specifie 
course of action created some legal obligation which, however 
rudimentar;r, elaatic and imperfect, is nethertheless e legal 
obligation and constitutes a m.easure of supervision. 2 . 

Apart from the se views expressed b;r Judges KJ.aestad and La:uterpacht, i t is 

also reported that M. Alejandra Alvarez a former judge of the ICJ, on may 

occasions, expressed the opinion that reso~utions of the General Assembly are 

virtuall;r binding upon states in a legislative sense. 21 Althougb. the specifie 

question was not considered the advisory opinion of the ICJ in the "Certain 

22 E!Penses of the U.N. Case", was built on the aasumption that resolutions 

sanctiOD.ing the U.N. Opera~ions in the Congo (ONUC) and U.N. Em.ergenc;r Force 

(UNEF) were binding obligations. 23 

19(1955) ICJ Rep. 67 

20
Ibid. at 118-19 

21 Vide: Johnson DHR, The Effect ot Resolutions of the General Assembly, )2 
BliL (1955)-56) P 105 

22(1962) ICJ Rep. 227 
23 

The question is settled as the consideration of the expresses of the organization 
and the ir apportionment among member states, are &DT how binding obligations under 
the charter and the question was the determination as to whether the expresses 
were regulations and as auch th• binding nature of the original resolutions 
dealing with (ame) and (tmEF)were >·not considered b:r the ICJ vide Ibid. 
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It would appea:r therefore, from the &bove consideration of the words 

"recommend&tions • that resolutions have often bad a binding character in the 

history of the practice of international organizations. Renee, the word 

11recammendation" cannot be equated with the normal meaning of the word; although 

the charter does not define the word "recomaend&tion" or the effect of 

resol.utions it does not negate the assumption that the;r a:re binding, especial.J.1', 

as the interpretation of the word "recomm.endation" as understood at the time 

of the San Francisco Conference could weil mean the general practice at the time. 

That being the nature of the word "recommend&tion" in the Chlt.ltter and the 

concept of resol.utions it is submitted that the resolutions dealing with outer 

space matters, unanimousl.1' &dopted b;r the U.N. General Assembl.1', have a definite 

legal effect even though the;r mq not be considered b;r" states to be binding. 

In other words, the scope of "l.egal effect" is wider than tha.t of "lega.ll1' 

binding". The important aspect that is considered here is the influence 

of General Assemblr resol.utions on outer space upon the growth of the rules 

of international law. 

In international law it is mislea.ding to confuse municipal law term 

"binding nature" coupled with enforce&bilit;r, with that of the l.egal effect of an 

international law rule. 24 This is so beca.use in the absence of an international. 

enforcement a.uthorit;r, onl.1' means of insuring obedience to the rules of inter­

national order .is the more,]. reprobation attaching to ·th~dr fnfra.ction. We could 

not do better to illustra.te the point than to quote Judge Lauterpacht when he 

concluded: 

It is one thing to a.ffirm the somewhat obvious principle tha.t the 
recODIII.elldations of the General Assembq • • • &drressed to the Members 
ofthe U.N •. a:r:e not legal.J.1' binding upon .them. · It is another tbing 

24Sloane, op. cit., supra note 2 a.t 2 
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to gi ve currency to the view th&t they have no force at a11 whether 
legal or otherwise and th&t theref'ore they ca:rmot be rega.rded as 
f'orming in raJ.Y sense part of' the legal system of' supervision. A 
resolution recommending to a state a specifie course of' action 
creates som.e legal obligation which, however rudimentar;r, elaatic 
and i.mperf'ect, is nevert~5ess a legal obligation and constitutes 
a measure of' supervision. 

It has been susaested that some tests ~ be applied in ascertaining the 

legal character of international law. Do states act in conformit;r with the pre-

cepts of' internationaJ. law f'rœ. a sense of' obligation? Do legal advisers in 

foreign offices consider it necessar.r to &dvise a certain course as obligator;r 

under international law? We have already illustrated in quoting Judge Lauterpacht 

that states have to act in conformit;r with the resolutions as they create a 

sense of' obligation althougb the1 ~ not be binding. This is more evident 

and confirma the second test When we consider the f'act th&t states have alwqs 

addressed legal arguments to justif';r their action, when theJ deviate t'rom the 

26 obligations of the U.N. resolutions rather than to challenge their legal effect, 

and they also find solace in these resolutions to justif';r their actions in 

certain instances. 27 The resolutions of the General Assemb]J on outer space 

matters, therefore, do bear a detinite legal effect. 

Considering the legal effect o:t· the General Assemb]J resolutions, we 

cannot help noting their ef'f'ect on the development of' custaa&1:7 international 

law. 
., . 

In this regard it is illuminating' to observe the remark of Ivan Kerno, 

f'ormer Assistant Secretar.r.:.anèral for legal &f'f'airs be:fore the .American 

Society of Inàernational Law in 1952 that: 

The existance of international organization and in partictlar the 
U.N., means that there is an important new source of custom&I7 inter­
national law. The decisions of such organizations, if tak.en with 

25Lauterpacht, op. cit., supra note lB at 118 

:::!6 Sloane, op. cit., supra note 2 at 2 

27Vide: U.N. Docs. A/PV.lOO,p.2 A/PV.l2f3, PP• 91-101, A.C.4/SR !iB, p.4 and 
._,__ ------...:~.:--- -.t> .... ,__ ----- , ____ ,. __ ------·"'--- A IT'll'f'l' .,'%2" -..L.-
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due consideration a.nd consistentl;r a.dhered to, ca.n a.fford a.bunda.nt 
a.nd ea.sil;r accessible evidence of the growth of international. 
custom ••• international orga.niza.tions, once opera. ting, ca.n be used 
to genera.te law, &D4 unl.ess general. principles are a.l.so ~ 
considered, the growth of ~ernationa.l. law will be stunted a.nd 
its content unsa.tisfactory. · 

For recommendations of the U.N. resolutions to beco.me binding as custam 

it woul.d be necessar,r tha.t the7 be gener~ observed as a. matter of dut7, 

that the7 be certain b7 repetitions practice during a course of tinte. 29 What 

is necessa.r7 is a genera.l.it7 and not a. universa.lit7 of practice. If we do 

consider the principles of cust0!1UU7 international law it will be clea.r to 

us tha.t universalit7 is never rea.ched.30 Further more if universal1t7 coul.d 

be reached then the role pl~ed b7 custOID.&rT l.a.w is a.t an end as custama.r.r 

law grows b7 stages, unllke treat7 law the f'unction o:t• which is to r~ 

agreement at a pa.rticular time in the development of law. If universality is 

the criteria for the determination of a. custama.ry law "it may become doubtful. 

whether many rul.es would quali:t)" for that purpose!'31 and as such the General 

Assembl.J' resolutions on outer space a.dopted unanim.ousl;r and even if adopted 

b7 a two thirds ~or1t7 required for important decisions under the charter 

do qua.lit'y for the generalit7 of a.ccepta.nce by states. 

The international community has undergone lJ.8ll7 changes. since the time 

of ll72 A.D. when custOJJ!&17 laws were first embodied in Engllsh Equit;r a.nd as 

auch contempor&rT international law coul.d devise new techniques of expressing 

such generalit;r of views as to wha.t is desirable a.t a. given time. Theref'ore 

we need not persist 1n general.it;r of observance of' a. practice, but rather to 

28vide. inf'ra. note 31 and text 

29Vide: Law and Public Order, op. cit. ,supra intro note 3 at ll5-ll9 t'or 
detailed discussion of the contempora.r;r view of customar,r law. 

3°Territoria.l. sea and the three mile rul.e is clearl;r indicative of the inability 
to rea.ch a. universa.l test. 

31id& ll7 note 239 
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ascertain the desire of states to observe auch practices through the techniques 

of international organization. If a generality of states express their desire 

to adhere to a course of action for the good of the international community 

througb. the overt act of accepting a U. N. General Assembl7 resolution this 

should be equated to the traditional iriternational law requirement or generality 

of observance by states as a criteria for international customar.r law.32 

As to the second requirement of time or a long duration is an equa~ 

anachronistic legacy of tradition&! international law, as contemporar,r inter-

national law in the space age cannot afford the luxur;r of waiting for years 

to cr.ystallize customar.r rules as in the centuries of the steamship.33 

Considered in this perspective it is clear to us that U.N. General Assembly 

resolutions have evolved a technique of law ma1dng in contemporary international 

law whtch expresses the will of states when they desire to adopt a course of 

action for the good of the international community .. 34 Mr. Oscar Schachter 

recognized the truth of this process when he said that: 

The traditional, slow procedUres of customar,r international law 
arè not considered as adequate to meet the rapid advances of space 
technology or, the threats of security wb.ich they seem to involve 
••• whether one likes it or not, the United Nations is bound to 
be used as an instrument for expressing norms based on consensus 
of diverse interests.35 

32For a discussion of the develqpment of specifie principles of customar,r 
international 'law in the field of space activity vide: Law and Public Order 
op. cit., supra intro note 3 at 115, 200, 227, 231, 243 

33vide. Cohen, Maxwell, ed. Law and Politics in Spa~e, 1964 (Montreal) p. 13 

34Vide. McDougal, M. s. : Prospects for a Regime in Outer Space. ibid. at lo9 

35Vide. Schachter, Oscar, id. at 96 
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In considering the legal effect of the resolutions we have,to consider 

the position of General Assemblf not onlf according to the ca,rter but &lso 

as the representative organ of the world community. The General AssemblT 

has a dual charf.Cter; it is, fi:r;st, a;n orga;n having a separate legal 

personality, and secondlf, it is a congress of one hundred and fourteen 

individu&! nations. In its lJ.ttet çap&eit;r it bas certain inherent powers 

which need not be derived fram the Charter, and it could exercise these rights 

as an agent of the international· .~Ommun.ity. 

A positive theorr of international law was demanded by the fact that in 

the first quarter of the nineteenth centur,-, vith the P'in~ Act of the Congress 

of Vienna, the quasi-legislative activitt .. ·of' international conventions asserted 

itself for the f'irst time. P'ram then onwards general international law was 

frequentlT evolved by means of international conventions. 36 

Ever,r epoch of histor;r produces alike that mode of legal development which 

it needs and that theoretical basis therefore which corresponds to its own 

interpretation of the nature of things. Bence, it is submitted that the 

tradition&! system of convention&! law making has undergone a change and the 

present needs are met b;r the decisions of the U.N. GeneraL AssemblT taken in 

its second role as the representative agent of the international communit;r. 

We observed that the system of convention&! law ma.ld.ng wu the product of the 

ea.rl;r nineteenth centur;r the technique of which has cha.nged in the face of the 

dual role of the U.N. General Assembl.J". 

36vide. Oppenheim, L. : The Future of International LaV, 1921 (OxtorÇi) pp. 1-7. 
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Conventions and customs are merely two dif'f'erent wqs of'' showing the 

consent of a nation to a particular situation. A treaty or a convention is 

merely a formal expression of the will of the contracting states - a f'or.m&l 

method by which the nations involved show their consent to some act or 

e.greement. 37 

Therefore, wh&t is paramount in convention&! treaty m&king is the consent 

of states. Although, as observed before, in the earl:y' part of the nineteenth 

centur,r consent was considered to have been given by states onlT upon 

ratification, it is submitted that the concept of consent bas now changed. 

It is also sub~tted that _when the U.N. GeneJ"al Assembly' is :functioning 

in its second role as an agent of the international cammunity outside the 

Charter enumerations, and an affirmative vote is cast by a duly' accredited 

delegate, it should be considered in itself constituting the consent necessar.r 

to give rise to a contractual obligation with legal effect. 

The contention th&t states can undert&ke binding obligations without 

the tradition&! formalities of treaty m&king seems well establiShed in modern 

state practice. The U.N. has developed a procedure by which agreements become 

binding by signature without reservation as to approval. 38 Therefore, it is 

37 Vide: Kunz, The Nature of Cuatpmarz International Law, 47, A:m. J. Int' 1. L. 
(1953) 662; Fenwich, The Sources of International Law, 16, Mich. L. Rev. 
(1918) 393-95; Pollock, The Sources of International Law, 2, Colum. L. Rev. 
(1902) 511; for a discussion of this view: The courts have also recognized 
this view, vide: The Scotia, 81 US (14 Wall) 170 (1871); Paquate B:abana, 
175 us (1899). 

38Vide: Wilcox, "The Ratification of International Convention" Ch. 8; and 
Article lB of the U.N. Constitution of the International Refugee Organization. 
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contended that this could be extended to include a vote of a delegate to 

mean the expression of the consent of that state, for there is hardl.J' a 

difference between a recorded vote and a signature of the same individual. 

This view is confim.ed. b7 Professor L&uterpacht when he said: 

"The International Bill of Rights of man should became binding, 
without &DT necessit7 for ratification upon memhers of the 
United Nations whose dul7 aecredited representatives ••• cast 
their vote in favour of the Bill.39 

Considered in this context the question of recommendation or a resolution 

of the General Assembl7 under the Charter does not enter the argument at all, 

as the Assembl7 acting in its secOnd capacit7 is m&k::ing law with the use of a 
. '"·' 

new technique of creating obligations that have legal effect in the context of a · · 

change in the concept of the "consent" of states. 

The clel.'rest example of a General Assembl7 resolution which create legal 

obligations, however, are those cases in which the parties have agreed to accept 

à recOIIDlendation as binding. Professor Louis Sohn refera to Annex XI to the 
. ~ 

Treat7 of Peace with Ital7, as the le&ding instance of such an agreement. In 

a joint declaration made b;r the Soviet Union, the UK, the US and France 

concerning Italian Territorial Possessions in Africa, the Four Powers stated 

that should the:r be unable to agree upon the dispos&l of these territories within 

one :rear tram the ccmmng-into-force of the Treat:r of Peace with It&lT the matter 

39Proceedings of the ILA, Brussels 1948, P. 69. 

4
<>x.ou1s B. Sohn, "United Nations Legislation", A.B.A.J. :;4 (191J8) P. :;15. 
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should be referred to the General Assembly of the U.N. for a recammendatio~,and 

the Four Powers agree to accept the recammendation and to take appropriate 

measures for giving effect to it. 

Cammenting upon this joint declaration Sohn says: 

States can, therefore, agree in advance to be bound by Assembly 
recammendations and will be as effective as if they were laws 
enacted by an international legislatùre with powers similar to 
a national legislative bo~.41 

There is considerable precedent in the practice of the League of Nations 

42 for the special agreement of parties to be bound by recammendations, and the 

practice has been stamped with approval by the P.C.I.J. in its advisor;r opinion 

concerning the MOsul case. P.C.I.J. said: 

There is nothing to prevent the parties from accepting obligations 
and from conferring the Council of Powers wider than those resulting 
from the strict terms of the movement, and in particular from 
substituting, by an agreement entered into in advance, for the 
Council's power to make recommendation, the powers to give decision 
which, by virtue of their previous consent, campulsoril;r settles the 
dispute.4' 

A binding obligation may not only result from an agreement in advance to 

accept recommend&tions but may also result from an acceptance of a recommendation 

after it has been made. In the advisor;r opinion on the Jaworzina Boundarz,44 

the P.C.I.J. interpreted the effect of a joint declaration b;r the duly authorized 

representatives of the Polish and Czechoslovak Governments in which they accepted 

a decision of the Conference of Ambassadors, and said that the court was of the 

opinion that "this joint declaration gave to the decision the force of contractual 

obligation entered into by the parties". 45 

4~id. 
42vide: Slo&p op. cit. supra note 2 •t 17. 

4' P.C.I.J. Ser. B No. 2, P. 257. 
44 .. · 

P.C.I.J. Ser. B No. 8; PP. 29-,0. 
45vide: . Sqgwarzenberger "International Law", Vol. I, P. 212, discussing ibid. 
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The legal ef'f'ect thus arising f'roa. the General Assem.b~ resolutions to which 

the states have signif'ied their consent to be bound is of' special. signif'icance 

in determining the legal ef'f'ect of' the resolutions concerning outer space. 

In the General Assemb~ at its eighteenth session when resolutions 1962 

(XVIII) and 1964 (XVIII)46 of' 13 December 1963, were &dopted, the representative 

of' the united States, Ambass&dor Stevenson said: 

•••• we believe these legal principles ref'lect international l.aw 
as it is accepted by the Members of' the United Nations. The 
United States for its part, intends to respect these principles. 
We hope that the conduct which the resolution commende to nations 
in the e~loration of' outer space wil.l become the practice of' &11 
nations.47 

The representative of' the Soviet Union, Ambassador Fedorenko, in rep~ to 

the atatement of' the United States said: 

•••• The United States considera that these legal principles 
ref'lect international law as it is accepted by the Members of' the 
United Nations and that, on its part the United States inténds to 
respect the principl.es. The Soviet Union, for its. part, wil.l &lao 
respect the principles conta.ined in this declaration.48 

The representative of' the United Kingdom said: 

~ Gover.nment intends to respect these principles and believes 
that the conduct they enjoin wil.l become the pra.ctice of eve'q' 
state and thus serve to enstt+e the exploration and use of' outer 
s:pace for peace:t'ul purposes. 49 . 

These are international commitments of great significance. No states 

indicated that it would ref)lse to regulate its international conduct.in the 

manner provided b;r the resol.utions. Admitted~, unanimity did not exist in the 

46vide: Supra Ch. I, notes 67 and 68. 
47u.N. Doc. A/PV.l284, PP• :;8-40. 

48 
U.N. Doc. A/AC.l/PV.l342, PP• 27-46. 

49u.N. Doc. AjAC.l284, pp. 36 .. 40. 
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views expressed as to teebnical legal effect of the resolutions standing 

al.one. 50 However, the fact rema.ins that they were thereafter unanimousl;r 

a.dopted. 

What better test:l.:m.on7 than the above statements of the three Big Powers 

including the two space powers, to substantiate our argument that states could 

create legal obligation by signif'.yi.ng their consent to be bound. The intention 

of the parties to consent to a course of action can be gathered either as 

expressed therein, or from the surrounding circumstances. These resolutions 

therefore carry a legal effect in addition to our previous arguments because 

states have expressl;r signified their ·consent to be bound by them and consent 

so signified create legal obligations as stated in the advisory opinions of the 

P.C.I.J. whiCh we referred to, herein before.51 

In conclusion of our discussion relating to the legal effect of the U.N. 

GeneraJ. Assembl;r resolutions we would like to quote again Mr. SChacter, the 

Director of the General Legal Division of the United Nations: 

I do not think that the onl;r alternative to custamary- law is 
treaty law, even though in a forma.l. sense the se are the two sources of 
international law.52 It seems to me that declarations adopted with 
the general approval by the United Nations General. Assembl;r which 
purport to set in terms of legal authority standards of conduct for 
states, can be regarded as an expression of "law" which is regarded 
as authoritative by governments and peoples throughout the world. 
The form.alist may sa.y these declarations are "onl;r" evidence of 
international custam, but whether one cha.racterizes the declarations 
in these ter.ms or in terms of accepted law the effect is substantiall.T 
the same. We have seen this manifested in regard to resolution 1721 
dealing with out~r space, and that which was &dopted ~sly, is 
now generallr considered to be a statement of the basic legal precepts 
governing outer space. The fact that it is a resolution and not a 
treaty has not deprived it of legal effect.53 

50Vide: Statement of the French delegate, ibid: 

5:f.vide: text notes 43 and 45 supra. 

52-vide: La.uterpacht supra, text of note 12, for a similar vieW' in regard to 
League resolutions. 

53schacter, op. cit. supra note 35 at 9b' 
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The ITU .representa tb.è whol.e international conm1un:!t;r; it .acts on behal.f' 

of that co.mnmnit;r through the international legal persona of whODl it is composed, 
.. ' " 4 

i.e. the Sovereign States, with all. the necessar,r personalit;r.5 Its legisla-

tive and executive organ i.e. its terms of reference are similar to those 

deriving from the powers and duties of a state. It is therefore contended that 

when ITU Assemb]J adopta resolutions these create identical obllgations as the 

resolutions of the General Assembl;r when it is acting as the agent of the inter-

national cœmnnit;r outside the elaboration of the Charter. 

Having thus argued that resolutions of these two organizations especial]J 

those of the U. N. General Assemb]J do have a legal effect which obllges states 

to act accordingl.y, we feel that there are good reasons wq thes.e two organi-

zations in particular should be looked upon to elaborate the noms necessary 

for the development of a legal arder in space. Before we consider this point, 

it is important to have a brief glanee at another wq in which these organi-

zations contribute to the development of' a legal order in space. 

Drawing up and the recommendations for acceptance of multilateral conventions 

has alreadJ been fir-mly established b;r practice as a regular function of these 

d:rganizations, and would appear to be a power inherent in such a boq. The 

broad fact is that we have by means of multipartite instrument created during 

the last centur;r, a comprehensive and wide]J accepted body of legal rules which 

are constant]J in process of revision to meet new needs and without which the 

functioning of an economicall.y inter-dependent world would be completel.y 

disrupted. Aviation and telecommunications are the two facts which have done 

most to shrink the modern world to its present size. Neither modern aviation 

54Vide: Al.miron, mi Conferences, 26 Telecommnnication Journal (1959) 2o6e, for 
a detailed discussion. 
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nor modern teleCOliiDI.'I.Ulioations, botb. ha;ving tb.eir ettect on a legal order for 

space, could operate for a.n hour wi.thout the detailed codes of ~es, general 

acceptance of which as we noted in the last chapter, has been seoured b;r means 

of multipartite instruments, l&rgelT sponaored b;r international organizations. 

Leaving on one side the constitutions of the specialized agencies, the 

principle legislative achievements to da.te of the United Nations such as the 

Genocide and Law of the Seas conventions, are ma07. 55 We noted in our 

discussions in the first chapter that final articles for multipartite instruments 

regarding the assistance to and return of astronaute and objecta launched into 

and be;rond outer space, and the damage caused b;r such objecta to third parties 

on the surface, are now in course of preparation b;r the legal sub-committee of 

the U.N. Cammittee on the Pea.cef'Ul Uses of Outer Space. Thus the Uhited Nations 

is pla;ring an im;portant role in the development of a legal order through internation,. 

al legislation. 

However, it must be pointed out that such traditional procedure for the 

a.cceptance of obligations under multipartite instruments or international 

conventions whether executed under the auspices of the U.N.and other inter• 

national organizations or not is over-complica.ted and emphasizes unduly the 

contractual element at the expense of the element of the collective decision of 

a legislative chara.cter inherent in the resolutions of such organiza.tions. 

55Geneva Road Traffic Convention of 1949, Refugees Convention, Protocole 
transferring to the U.N. functions previouslT discharged b;r the League, 
Declaration of Human Rights, etc.; presenting a Plenipotentiar,r Conference is 
considering a draft convention to be signed on the "Transit Rights of Landlocked 
Countries" at the U.N. Headqua.rters in New York under the auspices of the U.N. 
Conference on Trade and Development (UNCTAJ>). 



- 157 -

The requirem.ent of ratification resuita in.J:I&ll7 laborious}J'" negotiated 

inatrume~s never coming into force.56 Mr. SCh&cter s~s: 
•••• the presumed certaint;r of the legal effect of the treaties 
~ well be exaggerated. The fact is that treat;r making proce­
dures are long and protracted • • • • There is continuing uncer­
taint;r regarding the state of the law because of the del_,s in 
the process of ratification. In contra.at to this, states feel 
themselves more rea.dil.J'" able to adopt general declarations 
precise}J'" because they have the character of general statem.ents 
and because they do not appear to circumscribe the activities 
of states as much as most dete.:iled trea.ty provisions do. · 
• • • • declarations can be ch&nged b;r a later Assemb}J'" and, 
consequent}J'" ~ they have a suppleness which m., be highl;r 
desirable in areas of rapid changes.57 

However, it is quite clear that international organizations interested in 

space activit;r that we examined in the earlier chapters do possess both these 

media of international legislative techniques to develop a legal order in space. 

There are lll&!l1' reasons why" these organizations in particular the United 

Nations and the ITU, should therefore be, considered the desirable organs for 

the development of a legal order in space. 

We have seen the shortcomings of international conventions whether the;r 

are under the auspices of international organizations or otherwise. We also 

observed that traditional, slow procedures of custamar;r international law are 

not considered as adequate to me et the rapid advances of space technolog;r, or 

threats to securit;r which they seem to involve. Therefore, as alread;r noted 

the fa.ct that the General Assemb~ has not been granted explicit competence 

to legislate is not sufficient to divert the strong desire for an expression 

of international polic;r through the resolutions of such orga.ns, that would 

facilitate peacetul development of a legal order in space. 

56 Vide: Jenks, c.w. "Im act of International Or anization on Public and Private 
International. Law", Grotius Soct;r: Transact: 
supra note 7. 

57scha.cter, op. cit. supra note }5 at 96-99· 
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There are those who feel that general principles of a vague character 

shouJ.d not be treated as legal rules but as political principles. There is 

nothing closer,to the.truth than this contention wbT the U.H. is the desirable 

organ to aev~lOp ... legal order in space through 'those. iÎlstruments of political 

principles. 

The realities of international life dail7 demonstrate the increasing inter-

dependence of all peoples an4 states. In a; sense, no count17, no state is 

independent. They- are all dependent on each other not onlJ" economic&J.JJ, but 

also politicall:y. Even the space powers are not :f'u.l.lT free. They- have to 

reckon seriously with the conditions, circumstances and even ideologies that 

prevail in other countries. 

The whole world-picture has changed rapidly and profoundly within a quarter 

of a centur,... Economicall:y, culturall:y and political.J.J' the entire world has 

shrunk into one great unit; and in these conditions it is onlT natural to seek 

international legal order in space in the context of international political 

organizations. 

International law, notwithstanding the reasoned theses of the cOJIDI.entators, 

consista, in the last analysis, of those principles upon which sovereign nations 

can agree. Such agreement is seldom, if ever, reached without regard to the 

political process and as such a political forum such as the U.N. is the desirable 

arena to attempt to buUd a legal order in space. 
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Fin~ to enha.nce our argument that the legal order 1a space should be 

' built on a poLic;r q:riented juriS}tl'udence and consequent11' the political aren& 
' ' 

of the U.N. where a poliey interaction takes place is the most desirable 

spring-board; 58 we ca.nnot d~ better tha.n ·to quete Professer McDougal. IJqd.ng: 
~' '" . 

The ~law" that :is being .studied is still too often regarded as 
a boày of. doctrine or ~es, divorced from power and social 
process • • • • The concteption of law as a deèis1on·:making process, 
and a process in which the decision-:makers are influenced by man7, 
variables as yet but few effects •••• the process of decision­
:making is, indeed, one of continual redefinition of doctrine in 
the formation and application of policy to ever~changing facts in 
ever-changing contexts •••• 59 A democratie conception of law J.U.;r 
also include, to add brief detail, a ccmmdtment to change by peaae­
ful procedures and to policies which prescribe a wide sharing of 
power and other values, provision of procedures for the continual review :. ·. '· 
and reformulation of policies and representation in those procedures 
of a1l people who are affected,. provision of procedure for the inter­
pretation and application of policies, and the balancing of effective 
power necessary to make procedures secure and to put policies into 
pra.ctice •••• Law is neither a trozen cake of doctrine designed onl1' 
to protect interests in Statu Quo nor an artifici&l judicial proceeding, 
isolated from power process commitments formulation and reformulation 60 of policies and constitutes an integral part of the world power process. 

' In considering the question as to why international organizations especially 

~é U.N. is the appropriate organ to develop a legal order in space, we have to 

note the emancipation of the Af'ro-Asia.n world. It is the last phase of a gradua! 

~ension from a world daminated b7 a European Ddnority to a democratie world in 

vhich all nations, great and small, rich and poor in every grade of civilization r culture' portici pate in the process of law making. 
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The generative power of' tradi tional international law, has been in the 

bands of' a f'ew, alwqs the great powers. "They are the ones that have made 

the laws of war because they are the ones that have made important wars; they 

have made the laws of' neutr&lity because, in their practices, they have accepted 

the restrictions upon their power. To conduct belligerant operations, the 

maritime powers have made the law of' the sea because they are the only ones 

who have fleets that encompass the waters of' the world. Those who have f'ishing 

industries have regulated international f'ishing rights. They have done it both 

by custam and convention, but alwqs regardless of' the ide& or consent of those 

other countries wlrlch were not engaged in the particular acti vity that was to 

61 
be legallr regulated·" 

Such is the state of' the law to which the new!7 independent as well as the 

less developed nations in Asia, A:f'rica and Latin America are being invited to 

conf'orm to. These states have never expressed a desire not to be bound by 

international law although they contributed nothing towards its origin. 

However, the f'act of' past foreign occupation wlrlch le ft them allaost di7 

econamica.lly, have made them demand an international law wlrlch would not run 

counter to this great urge to improve their economies. The desirability and 

the importance of' recognizing this demand as far as outer space activitiea are 

concerned is dealt with later in the Ch&pter. It is only suggested here, that 

considering the increasing influence these newlJ developing states have gain 

1 
Cordova - "The Development and Condition of' International Law"; the U.N. 
Ten Years' Legal Process; (The Hague, 1956) p. 4:;. 
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the world assemblies, it ia inevitable that the;r will achieve these desired 

goals b;r demanding and acquiring a hand in the law mald ng process of the inter-

62 national communit;r. 

The traditional techniques of law m.aking - treat;r law and customa.r;r law -

are unacceptable to these nations due to the inequallties that are perpetrated 

b;r traditional international law. Correctlj' Jenks observes: 

The authorit;r of' the existing customa.r;r international law has 
been atained, particularly since the greater part of' the 
evidence of' accepted custam habi tu~ relied upon b;r inter­
national law;rers relate to the international ccmmmnit;r whose 
authori t;r in ever;r sphere thè new and newly inf'luential membera 
of' the communit;r are inclined to challenge. Within the organi-
zation of' the United Nations, steps are taken to malte the 6_, 
evidence of custom.a.ry international law more readil;r available. 

Practicall;r all the new countries were f'ormerl;r colonies. In most cases a 

relationship of' inequalit;r was laid dawn in a treat;r which determined the f'Urther 

legal position of' those countries. Of'ten the local ruler was compelled to 

conclude the treat;r. Moreover, it of'ten happened that the local prince maintained 

or strengthened his politic&l position b;r means of' a treat;r with foreign powers, 

at the expense of' his subjects. In other words, the new states have f'ared badl;r 

under the treat;r law as much as Jenk.s speaks of' custama.r;r international law. 

6~or a discussion of' newly emergent states and international law vide: 
Roling, B. V. A. - "International Law in an Ex,panded World," (Amsterdam) 1960; 
Castender - "The Underdevel ed States and the Develo t of' International 
Lawn, International Organization 15 19 ~ p. ; Larsen - ·~en Nations 
Disa.gree", Duke, 1960; Dias, N. "International Law in Asia and Af'rica11

, 

Ce;r1on La.w Review (1963) p. 81 

63Jenks, C.W. - 11Cammon Law of Ma.nkindu p. 29· 

'1 
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The bind.ing force of treaties rests on permission free:q given. That freedom 

justiries the expectation and forms the basis of the obligation that the 

treat;r will be observed. In numerous important Afro-Asian and Latin .A:merican 

treaties that freedom wa.s not present. Thus in the experience of the new 

countries, a. trea.t;r is an instrument for the maintenance of a subject position. 

Thus the question whether "Pacta Sunt Servanda" or the significance of 

the "Clausla rebus sic stantibus" will enjo;r special observance depends, a.bove all, 

on the position in the legal cammunity a.t the time of signing and la.ter. 

Although the Lea.gue of Nations covenant designed to Daintain the status quo, 

embodied the "scrupulous respect for all treat;r obligations"; this "status quo" 

idolatr,r is quite foreign to the spirit of the Charter of the United Na.tions. 

Such an attitude would have been entirely unacceptable to the new countries. 

Their influence is already observable in the Charter. 'l'he Cha.rter nowhere 

mentions the "sanctity o:r treaties 11
• Article 2, para. 2 of the Cha.rter, 

prescribing the 1'ul:rilment in good :ra.ith ot' obJ.igations, a.ea.J.s on.Q" with ''the 

obJ.iga.tions assumed b;r tlle member in accordance with the present Charter". 

Wha.t are the expectations and demanda of the new majority'l They feel 

that certain sections of international law should be re-written in terms of' 

collective:q agreed upon norms and in formulating these terms the new countries 

should be a.ble to spea.k on a level of sovereign equali t;r. 
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There are many compelling reasons wby the United Nations is a 

4esirable forum to create legal order in space. In further support 

of this contention we would like to quote Prof essor Sohn who sqs that: 

;l' 

The Charter of the United Nations is a broadly conceived 
instrument and it is getting broad.er every dq. Within 
its framework a brand new S)IStem of law has grown up. 
Some of the developments at the United Nations are con.­
sidered by many as •revolutionary". We have no time for 
a slow development of inter~ational law througb conservative 
cha.nnels; the needs of the world are too great and we must 
bave quick action. Those who bave been educated in tbe 
cautious wqs of League of Nations have great difficulty 
in a.dapting themselves to the new methods and procedures. 
They cry 11illegal" or "contrary to international law" when­
ever sametbing happens which ea.nnot be fitted into the old 
molds. They no longer feel a need for great reforma; they 
try to find reasons why certain things ca.nnot be done, 
rather than to discover new ways of doing them. New si tua­
ti ons require new law, and the U. N. is able to create that 
law as long as it is in accordance with the wishes of the 
peoples of the world. This new constitutional law of the 
world, which same of us ca.ll world law, bas now taken the 
center of the stage. The Charter of the U.N. and the hun­
dreds of resolutions and declarations of the U.N. organs 
now form the basis of the legal thinking in international 
affaira; old international law is used only as a supplemen­
ta.ry tool. The U.N. bas bad a great impact. on international 
law; now vistas have been opened and the time bas a.rri ve 
for internationel lawyers to lend a helping hand in plonptgg 
the new fields.64 

We have now ascerta.ined the value of the U.N. General Assembly 

âs a desirable process of creating legal order in space, where the 

ijmphasis is placed on the fact that they represent the will of the 

majority of nations and is an expression of world opinion. Public 

çpinion, which is thus put forth as a principle supporting the re-

commendations of the General Assembly, has also been suggested as 

the leading force supporting obligations established by international 

law. In the ma.rsha.lling of world opinion recom.endations of the 

Assembly enjoy ~ a.dva.ntage because of the opportunity, which is not 
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&lwa.ys ava.ila.ble in the sphere of' international law, tor tull 

i 
~ublicity and tor a recorded_vote. The torce ot a. recommenda.tion 
1 

lis not derived trom a judgement made in an internal court of' 

~onscience, but from a judgement made by an organ of' the world 
i 

ICommunity and supported by many of' the same considerations which 
1 

bupport positive international law. The Judgement by the General 

Assembly as a collective world conscience is itselt a torce external 

to the individu&! conscience ot any given state. United Nations 

also possess a turther technique of' expressing the same conscience 

in the preparation of' multipartite instruments under its auspices. 

It could also utilize the advisory opinions of' the I.C.J. and the 

•pinions of its international secretariat,65 in its process ot law 

maldng. 

Having considered the contribution of' international organiza-

tions in the tirst two chapters, and examined their legal ettect 

so far in the present Chapter, wa have concluded by wa.y ot a pre-

liminary observation the desirability using the present organiza­

tions for the drawing up of' legal principles. However, the major 

question of' the adequaey of' the present meCha.nism to regulate the 

activities of' space, in order to develop a legal order in space, 

still rema.ins to be answered. The f'ollowing pages are devoted to 

an attempt to r:.~:~ :;~· this final question. 

It is important to stress at this stage that more elaboration of' a 

set of' rules does not in itself' create order; there must also be machinery . . . 

to administer or · entorce them. 

65vide: Schacter, op.cit.,supra note 1. 



Therefore, it Will be our a.im here to suggest a comprehensive 

~ecb.a.nism. and technique that could develop a legal order in space, 

bearing in mind that such recommendation would include the mobiliza.-

tion of community a.ction to deal With the developments in spa.ce in ail 

66 its aspects. 

However, before embarldng upon the specifie suggestions, it is 

imperative to have a brier glanee at such attempts in the past in 

order to recognise the policies of the decision makers, so that our 

suggested course of action ~benerit from such experiences. 

"It is doubtless to the credit of the United States that it 

did take the lea.d in recognizing that samething should be done about 

spa.ce by the comm.unity of nations, n67 says Eldon Kesh, who quotes from 

the State of the Union Address of the President delivered on 10 January 

1957, nine months prior to the launching of Sputnik when he sa.id: "that 

the international cammunity seriously considera a plan to mutually 
. • 68 
control the outer space missile and satellite development. 11 A declara-

tion that was not accorded specifie emphasis and thought only as one of 

the elements that must be considered in any further efforts at a.rms control. 

66 
Our intention is not to suggest a mere law ma.king process, which has alrea.dy 
been dealt With, and we have concluded that there is suf'f'icient machinery 
for this in the U.N. Vide~a.lso: Tamm, John, A Covenant for Space, VIth 
colloquium on the Law of Outer Space, Paris 1963; David Davis Memorial 
Institute Draft Code of Rules for Outer ace, Law and Politics in Outer 
Space, op.cit., supra note 1 5; and Louis Sohn, World Peace throusb World 
Law; (Harvard) 1962, 296-303. It is a system of controls that could 
develop a legal order in spaee With which we are concerned here. 

67 . 
Eldon Kesh, International Co-operation in Space; An America.n Experience, 
1963 (Ann Arbour) P.200. · 

68 US Congress House, Committee on Science and Astrona.utics, US Policy on the 
Control and Use of Outer Spa.ce, Report No. 353, 86th Cong. , lst ses s. 
1959 P. 2. · 
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In ear~ 1958 once,more there was considerable discussion of a new 

American proposal which would take a positive approach to the political 

~roblems of outer space. It would involve a call for same form of inter­

l)ational co-operation. The New York Times of 19 January 1958 reported that 

·~the Administration considering two ideas on the nature and scope of an 

international commission to carry out President Eisenhower•s proposal 

that outer space be used o~ for peaceful purposes.69 Most of the dis-

cussion involved the notion of setting up a United Nations Commission 

wbich would be responsible for the peaceful exploration of space. A report 

of the New York Times of 17 Mar ch 1958 reported that "i t seems that the 

ideal time for this kind of proposal would have been inmediate~ after the 

first successful launching of an American satellite. Apparently the 

Administration was advised that this would be the ideal time."70 No 

action however was taken, and the o~ formal proposal of the United States 

had to do with ar.ms control. 

It was in this background that the Soviet Union on 15 March in a foreign 

ministry statement proposed (inter alia for the first time) "that banning the 

use of outer space for military purposes, as suggested by President 14senhower, 

be coupled with the liquidation of foreign military bases on the territor1es 

of other countries, especially in Europe, the Middle East and North Africa. 

An international programme for space research would be established under the 

control of the United Nations and each country would pledge to launch rockets 

only under this programme. A new United Nations agency for international 

co-operation in research on cosmic space would develop this space programme, 

69The New York Times, 19 January 19~, }'.1. 

7°The New 1)prk Times, 17 March 1958, P. 5· 
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continue the international. geophysical year resea:rch programme on a 

permanent basis and serve as a clearing house and co-ordination for 

71 
1 
national. research. 

t 
f "The Soviet Union's proposal for control of outer space was a 

brilliantly conceived, execu'f.ed and tim.ed propagand& stroke, in the 

view of some official.s. u72 

The Soviet Union therefore h&d the distinction of being the first 

: country to introduce the world to outer space and al.so the first country 

; to propose a positive approach to international. co-operation this new 

\ reaJ.m. The United States coul.d, of course, not accept the Soviet pro­
~; 
w 

~ posal., bece.use it incl.uded the requirement th&t foreign mil.itary bases 

be l.iquidated. 

The US ~eaction to this was to el8k for the separabili ty of the 

question Qf peacetul. uses of outer space tram that of disarmament. 

This was perfectly reasonable and even a higbly admirable position, 

but it lost much of its force in l.ight of the fact that it was a reaction 
,. 
~ to a drama.tic Soviet proposal.. Moreover, it had been the United States 
~: 
i: 

~~ not the Soviet Union which had first introduced the question of dis8..1"J2]&ment 
.~ 
~· ii[ into discussion of space, as was seen in Chapter One. ,. 
':, 

Jurther, the United States in practice proceeded to reject the whole 

~ notion of a U.N. agency which would deal with space. This proved to be 

· samewhat shortsighted for the Secretary of States was ready to admit same 

· months later that he had "· •• advocated the control. of outer space by 

an organization under, and created by, and responsible to, the United 

,, Nations. "71 The United States felt it was too early and we knew too 

1~e New York Times, 16 March 1958, P.;4. 

' 72 
, The New York Times, 17 March 1958, P .1. 

,~, 

1~: 73John Foster Dulles, "News Conferènce 11 Dep't of State Bull. Oct.16,1957, P. 7d3. 
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little about how space would affect the international politieal s.ystem 

to set up a U.N. agency at that tim.e. The argument of those favouring 

ia U.N. ageney had been based on the same premise, but they ar~ed that 

' ~it was precisely because space was new and little was k.nown about it 
1 

1 that i t was both desirable and opportune to undertake international 
1 

!exploration of it. 
1 

At that stage the United States cautiously proposed that the 

ÎUnited Nations should ma.ke a study of problems relating to space 
1 . 
)explor~tion to see what kind of an international body was needed.. On 
! 
î 
;15 Marcb the Soviet Union bad requested that its proposai be included 
! 

;in the agenda of the l;th session of the General Assembly. On September 

;2 the us countered with a request that its proposai for a stuc:'cy' of the 
1 

1 

lproblems or international co-operation be carried out by an Ad Roc 
) 

Jcammittee of the U.N. The Assembly deeided to inelude both items under 
1 
ithe title question of "peacetul uses of outer space". The US proposal 
~ ' ' 

j 

Jsuggested: 
! 
i 

••• that the Cammittee should study the following subjeets: 

{a) The aetivities and resources of the U.N. and specialized agencies, 
and other intemnational bodies relating to the peacetul uses of 
outer space. 

(b} The scope of international co-operation in the peacetul uses of 
outer space and the programme which eould appropriate~ be under­
taken under United Nations auspices to the benefit of everyone. 

(c} The future United Nations organizational arrangements to facilitate 
international co-operation in the peacetul uses of outer space; and 

( d) The nature of legal problems which lll&Y arise in the carrying out of 
programmes to explore outer space.74-

(1 4 
,rr Statement by M:r. Lodge in the US Dep't of State Bull. December 15, 1958 

P. 976. 
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Although the proposa.l brought no credit to the US in the llgbt of 

'the earlier Soviet proposa.l, it was accepted in the General Assembl:y 

especia.ll:y due to the f'act that there was general agreement among the 

1 
delegates that the U.N. should take some kind of action with regard to 

i 

;international co-operation. 

However, the Soviet Union reversed its position unaccountabl:y and 

not onl:y did they submit a dratt resolution proposing the creation of 

.a similar group, but also dropped their proposa! for a U.N. space agency 

<and their demand for the liquidation of foreign military bases. 75 Whatever 

,the reason, it is difficult to understand the Soviet action on the space 

agency, given its apparat populatiry, and Lincoln Bloomfield thinks the 

US should have taken advantage of the Soviet 1 s error and picket up the 

'· space agency theme. 76 

. When the report of the Ad Hoc Cammittee 77 - which the Soviet Union 

'boycotted78 - was submitted, organizationall:y the report rejected as 

· inappropriate any attempt to establish a United Nations Space agency. 

~.;This idea, which had been supported onl:y a year earlier by both of the 
r 
;t{ 
~:;major powers - a.lthou.gh not necessaril:y at the same time - was now to be 

· dropped. 

In its report the Committee elaborated the work of the U.N. and 

. related agencies in the field of space activity and its general eon­

.clusion with respect to the existing organizational structure emphasized 

that space programmes were otten parts of' broader programmes that a.lso 

··. 75Francis Wilcox, "The US and the Soviet Union in the United Nations" Dep't 
of State Bull. Dec.22, 1958, P.999. 

76Lincoln Bloomfield, "The Prospee'bt for Law and Order" Outer Space ed. 
Lincoln Bloomfield 1962 (N.J) P.l67. 

~f77 UN General Assembl:y Official Records, 14th sess.Annexes Agenda item 25 PP.l-27. 

,)J 78vide: supra note 15 text, Ch. I. 
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included many other activities. Outer space had simply been added as a 

new environment into which present and projected human activities were 

being extended. Thus an organization such as the WMO, for exemple, could 

not make hard and fast distinctions between its space-related and non-

: space interests. By the same token, the Committee did not feel that the 

time had come to establish a new autonomous intergovernmental agency within 

. the U.N. framework for the direction of space programmes. Neither did the 

Committee feel that 1t would be practicable to delegate the a.rerall task 

to anyone of the existing specialized organizations. The continuance of 

present procedures was favoured by and large, together with the suggestions 

that information on space activities be incorporated in the reports of the 

various specialized organizations of the United Nations. 79 

In Ju1y 1959, General Assembly adopted a draft resolution submitted 

80 by US and USSR, which apparently ma.rked a willingness to agree that the 

um. 's role in space co-operation will not. be very important. 

In the draft resolution setting up the Ad Hoc Conmittee, it had been 

specified that the Committee look at thi activities and resources of the 
1 

~:United Nations which were available for prom.oting co-operation in space, 
~ 

and to study the need for any new organizat1ona1 arrangements - A u.N. agen~. 

'The possibility of a U.N. space agency that had at one time been widely 

popular bad apparently been allowed to die from inaction. This insured that 

there would be no permanent group within the U.N. with a responsibility for 

,· prom.oting co-operation. 

·· 79u.N. General Assembly Official Records, 14th Bess. 1959, Annexes, Agenda 
item 25. 

:. 80vide: supra note 25 text Ch, I. 
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The po1icies of other States have varied from time to t:i.me. However, 

: a declaration which provided the keynote for the policy of the non-a.lligned 

!nations in this regard was adopted at the 25 non-alligned countries confe-

. renee in BeJ..gr..a.e calling for the establishment of an international agency 

81 
to promote co-operation in the peaceful uses of outer spacej More recently 

·the International Law Association at its conference in Tokyo in 1964, 

requested its space law committee to study the problems attending the 

establishment of a specialized agency for space with a view to reporting 

82 ,to the nezt conference of the Association. It appears that the International 

Law Association assumed the need for such an agency when it called for the 

study of the prob1ems attending the establishment of such an agency. 

We have now seen the history of the attempts to organize to regula.te 

, space activity, let us. now prQceed to ~scuss the compelling reasons for 

auch an organization. We recognized in the earlier chapters and c1early 

: 8:; 
. indicated by the chart that the pattern of international space activity 

depicts a grouping of organizations with space and spa.ce-related functions. 

Each organization has a charter or consti tu ti on, and each has made recom-

mandations or passed resolutions containing general princip1es for guidance 

in the use and exploration of outer space. There is a common denominator 

',in the statement of purpose of each orga.nization: that science and spa.ce 

•• activities should be regulated so that their advance is only for the benefit 

of all mankind. This is the stated objective of all organizations whether 

·.they are governmental. or private, intergovernmental, or professional. asso­

ciations. One of the most significant characteristics of the structure of 

8~oceedings of the conf. of the non-a.lligned states, (Belgrbde) 196;. 

82aeso1ution "F", An International apace !geney, liA, 51st conf. (Tokyo) 1964. 

:· 83Vide supra end of Ch. II. 
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international space activities is that no single organization is established 

1 above the groups of organizations dealing with this subject, nor is there 
1 . 

' :any one source of authority and responsibility for international co-opera­
I 

1 tion and the development of a legal order in space. 

This situation is conducive to duplication of work, lack of d'ooOrdination, 
• 1 

1 non-co-operation and even competitive efforts that might lead to chaos and 
.. 

. disorder. We saw in. Chapter Two how efforts are being made in two organi­

zations relating to alm.ost the same activity, when we discussed the interest 

of' ICAO in space and the preparation of' two conventions by ICAO and a 
~ 
; similar convention by the U.N. Legal Sub-Cammittee dealing with damages 
. 84 
. to third parties on the surface. 

Although at the time the space age began, several international 

organizations were compelled to consider the impact of' space exploration 

upon their indi vi dual programmes separately, the time has now come to 

. establish a superimposed organization that would serve as a nerve center 
.; 

:: for control and regulation of' space acti vity so that no duplication or .. 
~ 
i;j ccmpetitive work that is likely to dreate disorder will retard the 
:~ 
:.:· deve~opment of a ~eg~ arder in space. 

It is likely to be argued that "such co-ordinating authority is 

· unnecessary because there are f'ew top-level scientiste, engineers, legal 

. experts and of'f'icials who can evalua te proposed space research projects, 

can understand the technical information which is exchanged, and can 

execute the supervision required to accomplish the desired objective; 

.· and that such exPerts are likely to know each other because they are 

members of international organizations antedating space age, and to 

accomplish their objectives they have worked out effective methods: 
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working groups or task forces, data centers for the collection and dis­

. tribut ion of knowledge, workshops and international conferences. n85 

Thus, a kind of regulation will develop, a regulation based upon 

! recognition of common interests of people and nations. In this view, 
1 
1 

: space research will be regulated in an orderly basis in the interest of 
l 

l all, based on the interconnection of experts interested in space activity. 

It needs little effort to see the folly of this argument. Once 
: .. . . ~ 
i again the experiences of ICAO and the. U.N., referred· above, is a 

, glaring exa.mple where the legal experts representing their governments, 
\ ., . . . 

in many cases being the same indi vid.uals, do not co-ordinate their 

• acti vi ties in two related fields. Furthermore, i t is wishful thinking 
1 

; that individual scientiste or lawyers could represent the interests of 
1 
J l governments in a given instance for it they are, as is most likely, 

i unconnected with their governments, they will be approaching the problem 

' ! 
; from a different angle from that of an expert representing their govern-
l l ment. An individual lawyer on a certain line of thinking whereas if 
~ l they vere representing their governments at the legal or scientific sub-

i cammittee at the U.N. they would be thinking in different terms. Besides, 

~ there is no continuity in the co-ordination that could be carried out on 
! 
~ this basis. In the circumstances, there is no machinery that can supply 
; 
~ this very necessary co-ordination of wark carried out by various groups 
~ ,, 
:1 interested in space activity. 
1 
1i 
~ We have seen in our discussion in Chapters I and II, that the major 
~ 
i; 
~ attempts at developing a legal order in space in the main is confined to 
~~ 

~ the United Nations. We also saw that these a.ttempts have been more often 
~ 
ij 

~-----------------------------------------------------------------
~ 85Vide: Ga.llowq, Eilene, Uinterna.tiona.l Regulation of Outer Spa.ce Activities. n 

~ Bull. of Atomic Scientiste (Chicago) April 1965, PP.36-37· 

~ 86 1 Vide: supra. Ch.II, pp.l24-125 
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, than not bogged dawn by polltical coo.siderations. We noted haw the 

legal Sub-Committee although scheduled to meet this yea.r before July 

wa.s unable to meet purely because of political considerations and as 

such major attempts at developing a legal order in space is pa.ralyzed 

l by political considerations which are sometimes ha.rdly relevant to 

1 space activity. For exemple, it is the view of the Soviet Union that 
! 
! 

' no discussion of whatever nature could ta.ke place while the wa.r is 
1 

lgoing on in Vietnam or same other part of the world; United States 

1 similarly is leery of the U.N. getting too involved in space activity 
1 
• for ever.ything that the U.N. touches becaaes a political issue and for 

this rea.son Washington is opposing the calling of a U.N. conference on 

:( 

~ ' . ' 

:we are concerned1 'the; end and purposes of international PQlitics whould 

!be the promotion of a lègal order in space. We will be referring to the 
~ 
, importance of security reasons ·lÂter in this chapter, however, at this 
~ 
~stage, it is clea.r to us ·that i~ legal order is to be developed in space, 
~ 
" 
~this must be attempted outside the United Nations. 
~ 
1 ,, 

1 
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We have seen in the first chapter that the policy of States in 

the U.N. has far more been one of opportunism than a solid, impartial 

. detached search .for the development of a legal oi-der in space. The 

activities in the U.N. are, however, only pe;rtly directed towards the 

pursuit of political ppportunity, and the work of functional specialized 

· agencies, as we saw in the second chapter, is less coloured by such 

politieal opportunism. We have seen in the first chapters how the 

attempts of the U.N. were wrapped up in questions of dis~ent, 

inspection proce.dure, removal of foreign bases, and the consideration 
·1 

of what are peaceful activities. These are a1l political questions 

arising from power politics and security considerations. 

We will take full account of these political considerations in 

suggesting an intergovèrnmental functional organization for space 

,activity that could create a comprehensive legal arder in space. 

It is hoped that once such an organization is established, power 

,politics will be gradually eliminated from space activity. In this 

:' case politics will be only a means to an end. 

If we direct our attention to the legal and regulatory implications 

of both the most recent Telecommunications Convention (1959) and the 

Radio Regulations anne:zed to it, that we discussed in the preceeding 

chapter, the need for an intergovernm.ental agency is even more obvious. 
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Article 3 of the Radio Regulations defines the general rules 

:for the assignm.ent and use of trequencies. In this regard section 3 

'of this article is very emphatic, it states: 

thus: 

Administration of the members and associate members of the 
Union, shall not assign to a station e.rzy trequency in 
derogation of.either the table of frequency allocations 
given in this chapter or the other provisions of thes4 
regulations, except on the express condition that harmtul 
interference shall not be caused to services carried on by 
stations opera ting in accordance wi th the provision of the 
convention and these regulations.~1 

What is meant by "ha.rmful interference" is defined in Articles l-93 

Any emission, radiation or induction which endangers the tunctioning 
of a radio naVigation service or of other satety services or seriously 
degrades, obstructs or repeatedly interrups a radio c~ication 
service operating in accordance with these regulations. 

These radio regulations are not, therefore, intended to prevent the 

sharing of duly al~ocated, assigned and registered frequencies by other 

stations which do not cause har.mful interference. And even where 

alleged harmtul interference has occurred,89 althougn in principle an 

obligation exista in respect of the station sharing a frequency assigned 

to another ilmnediately to "suspend oper&tions uponreoeipt of ad.vice of 

this harmfu1 interference"90 the matter is to be settled primarily between 

the two administrations conoerned. 91 If the matter cannot be settled by 

87 Art. 3 sec. 3 "ot the ITU convention? ?P• cit. , s~pra note 10, Ch. II 

88 Art. 1-92 of the ITU convention;- 'op~ cit., supra: Ch. II, note 10 • 

.. 89vide supra Ch.II, P-95· . . 
''90 Art.ll sec. 

'91 : · Art.l5 sec. 

4(5} ITU convention, Dp.cit., supra Ch.II , note 10. 

1-11, sec. 4, ITU conventi~, o,p. èit., Ch. II, note 10. 
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direct agreement between the administrations concerned, it may be reported 

1 92 
jto the I. F. R. B. wbose powers, however, consist mere ].y in investiga.ting 

1the dispute and issuing "a report containing its findings and recommenda-., 

!tians for the solution of the problem. ';93 What happens if the ed:m:l ni s-

trations concerned decline to accept the findings and recommendations 

of the Board is now stated with unabashed candour in Article 9, Section 7, 

paragraph 46: 

In a case where, as a result of a study, the Board submits to 
one or more administrations suggestions or · recommendations for 
the solution of a problem, and where no anawer has been received 
from one or more of these administrations within a period of 
thirty days, the Board shall consider that the suggestions or 
recommandations cancerned are unacceptable to the administrations 
which did. not anner. If it was the requesting administration 
which f'ailed to answer within this period, the Board shall close 
the study. 

If,af'ter all these procequres an administration still finds a need 

and the will to persevere with the vindicatian of its legal rights, arbi­

~ration is in principle possible. But the arbitral procedure as outlined 

·in Annex 4 of the convention is of the type which, as the advisory opinion 

. of the International Court of Justice in the interpretation of Peace Treatiits 
! 

.pase (1950) has shown, may easily be stultified by the wilfulness of one of' 

'1 
;, ~he parties to the dispute. For, although provision exista for the Secretary-
',;1 
:General of ITU to select the third ar bi trator in case of disagreement between 
"' 
1 

. the two national arbitrators as to the choice, no remeècy" is provided in case 

one of the parties wilfUlly refuses to appoint its own arbitrator. 94 

·, 

Neither Article 27 of the Convention nor ~ex 4 rules;out the possibility 

of submitt:Lng disputes directly to the I.C.J. The ITU itself could request 

92Art. 15 sec. 13(2}, rJ:U Convention op. cit., su.pr.a Ch. II note 10. 

93Art. 9 sec. 7 44-45, ITU Convention gp.cit., supra éh.II note 10. 

94vide: ICJ Reports 1950, p.221, and commenta thereon by Bin Cheng - "General 
Principles of Law" (1953) PP• 151-155· 
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advisory opinion from the Court, with the proviso of informing the ECOSOC 

of the request.95 This writer knows of no occasion when the ITU has 

sought an &dvisory opinion from the Court; he is aware of only one 

i specialized agency that has sought an advisory opinion, IMCO. 96 

' ~ 
Although we have identified the relative articles of the Convention 

; and the Radio Regulations~ it ought ·to be pointed out :tha.t juridical 

~concepts have played a small part in the international control or fadio. 

1In disputes in which a country migb.t· conceivabiy claim a right as against 

lanother country, under the terms.of the Regulations, there has been no 

;resort to arbitrations or juridical process. By and large, settlements 
J 

1have been ef:fected practically and technically. We should note also that 

,in the conferences of the ITU technicians rather than lawyers have been 

ithe dominant figures. 
' 

Furthermore, it is most important to recall that, in successive 

'international telecommunication conventions, the following reservation is 
1 
1always maintained: 

Members retain their entire freedam with regard to milit~ 
radio installations o:f their 8.l'liiY, naval and air forces. 9ï 

In addition to lack o:f sanctions there are other reasons that compel 

'!us to conclude that the present system is either outdated or is lh!kdeed of 

. ~reorganization. 

The incorporation of radiocommunication services into the Geneva 

''revisions o:t· the Radio Regulations placed the space telecommunication 

;servicEt,s autamatically within the existing scheme of spectrum management 

·~i ------------------------------------------------------------------
·?5ITU Convention op.cit., supra Chii note 10 Annex 6 Art. 7. 

~6ICJ Advisory opinion 8, June 1960 on constitution o:f the Maritime 
, , Safety Cammittee o:f IMCO, (1960) ITU Rep. 150. 

97Art. 50(1) ITU Convention op.cit.,supra Ch. II note 10. 
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,applied by the ITU. Stated another wa:y, by the incorporation of these 

:services, the existing scheme of spectrum. management was extended by 

·operation of law into the dimension of outer space. It appears that 
: 

!while there have been several cœnplete revisions of the law-maldng 
' 
treaties of the ITU in the past three decades, the permanent organic 

:structures of the Union have reme.ined uncbanged through these years. 

As a result of a pattern which has end.ured for numerous years, only 

a share in the task of spectrum management - whether involving radio­

:comm.unication services of world-wide application or otherwisè - has been 

iassigned to the ITU by its constituent members.. Briefly, radio cammunica-

• tien services and frequency allocations for them are negotiatéd within the 
i 

fremework of ITU Administrative Radio Conferences which succeeded each 

ether in intervals measured in years. The services and frequeney alloca-

tion plans so negotiated are then inserted in the ITU Radio Regulations 

. which in turn are forwarded to each member of the Union for approval or 

, ,ratification, a practice consuming additional years. Actual assignment 

.· ito radiocommunication stations of specifie frequencies within approved 

· :ITU allocation remains the exclusive prerogative of each signatory. At 

• lthe times revised Radio Regulations are negotiated, each signatory is 

itree to append to them an array of conditions or reservations which it 

.. unilaterally declares and imposes. Even the simplest type of ministerial 

change sought to be made to the Radio Regulations, a complex of detail 

: !now numbering 451 pages. in'the official ITU pUblication, 'can be accom-
,, 

plished only thrœgh the cumbersœne trea.ty-making process of convening 

a. full-blown aàm1nistr-.tive radio conference and waiting through the 

. p-aars to collect !figna.tu;res on documents. 
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Hence it is clear that the cardinal problems looming for the fore-

seeable future which involve the rational use of the radio frequency 

, spectrum can no longer be solved by the expedient available in the years 

past of simply inserting designations for new space radio communication 

services with frequency· .a.J.lo.cat~ons for tbem int~ the ITU Radio Regulations. 98 

In pointing out the lack of éffective sanction behind international 

,frequency allocations, the intention is not to belitt~e tbeir importance, 
1 • 

. but merely to show that parties to the international telecommunication 

agreements have intended to create not an intevnational licensing authority 

for the mandatory distribution of the frequency spectrum, but an international 

co-ordinating center to facilitate the avoidance ?f mutual in~erference. The 

problem of frequency control in space research consista, therefore, not so 

• much in preventing space and earth-space radio communications from interfering 

with each others transmissions, but rather in clearing certain portions of 

• ·the radio spectrum so as to protect these communications from interference 

, 'that might lead not merely to the failure of these experimenta, but also 

serious danger to property, life and international peace owing to same 

malfunctioning in the control of the space vehicle. 

Therefore, mere allocation of frequency by the ITU will not be enough 

1 in this era of space activities. Everything that has to do with the military 

or peaceful uses of outer space depends too much on radio communications, 

' , and as auch it would now appear that, in addition to frequency allocations, 

' 

1 

what is one of the most urgent problems in this field at the moment is an 

, 98Vide~ also views expressed by Hon. Nicholas Katzenbach then US Aast. Attorney 
General, at hearings before House Committee on Science Astronautics, 87th 
Cong. lat Sess. Ft. 2 at 716-720 (1961); Glazer, L~~ 'Xreaties of ITU 
through Time and Spaoe, Mich. L. Rev~ 60 (1962) 269-31 • 

1' 
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iJnprovem.ent in radio technology and in the legal and adm:inistrati ve machinery 

so that there may be a far stricter control over the use of the radio spectrum 

t):lan has so far been achieved nationa.ll.Jr or internationally. Thus Colonel 

James D. Flashman, Directorate of Communications, USAF, wrote: 

Under concepts by which the frequency spectrum is now used, it 
is just not possible to guarantee th&t 8llY' portion of the spectrum 
will be interference free, re'gardless of· national or international 
intentions or a.greém.ents. Controls which would malte this gua.rantee 
possible simply do not exist •••• Without positive control, 
virtu&lly a.ll our activities in spa.ce cQ1!1111UDications and electronics 
will be conducted in an atmosphere of· calcula.ted risk, subject to 
the whim of the negligent, ineXperienced or inept co-user of the 
spectrum, within whose power it is to wreck completely our opera­
tions upon which the prestig~ of an active nation may rest ••• 99 

Thus the effective control of the radio spectrum through an inter-

governmental agency becames very urgent for the development of a legal order 

in space. 

There are many more compelling reasons as to wby such an organization 

is imperative for the control of the progress atta.ining the developments of 

spa.ce so that it could :follow a legal order. One such reason relates to 

~he realization of international co-operation in order to achieve the 

objective set forth in the Genera.l Assembly resolution 1721 (XVII) - part 
1 

1 
'1 

df which is concerned with the establishment of' e:f:fective operat1ona1 
1 

•atellite communications. 

99"Positive Control of the Electroma.gnetic Spectrum", USAF Sira.l. ~azine, 
1 

Ma\v 1959, as quoted by Bin Cheng, Current Legal Problems, 1 (19 1 p.258. 
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This is already a major source of discord between the United States 

r and the Soviet Union. This stems fran the formation of American Communie&-
. . . lOO 
1 tion Satellite Corporation (C<Jœ.AT) · and its offspring - the international 

• consortium for communication satellites {ICS}
101 

Despite its designation, 

the new communications organization appears to be something less than 

: genuine~ global. Particular~ stri.king, in the light of President Kenneày's 

statement in J~ 1961 that "the US Governm.ent will examine wi th ether 

countries the most constructive role for the United Nations, including the 

ITU, in international space communications",102 is the reluctance of the 

US to consider the possibility of an eventual UN attachment ·for the system. 

This is clear~ indicated in the following dialogue between a congressional 

sub-committee counsel, Mr. Roback, and the State Department' s· special 

assistant for space communications, Mr. Carter: 

100In August 1962, US Con~ess passed the Camm1njcation Satellite Act 
(US Code 76. Stat. 419) and COMBAT was form.a.ll7 organized as a private 
US Corporation, in February 1963. In J~ 1964 representatives of 15 
countries signed an agreement to establish an international communie~ 
tion system organized as a consQrti~ effectiye 20 August 1964, of which 
45 countries are now members. i. . ... · -- · . ----~--

' 
101Gener~ on the implications of COMBAT and the system vide: M. L. Schwârtz 

and Joseph M. Goldsen, Foreigp. Participation in ·Cgnmnnication SAtellite 
stems: Im lications of thé ëiïSAT Act of 1 52, R.M.- 314S4.- ~, Rand 

Corporation Publication Februa.ry, 19 3; L. L. ohnson - The· C<!!!rcial Uses 
of Satellite Systems, P-2601, Rand Corp. Pub. June, 1962; Nlcb.olas, Ear~ 
and Dawa, - Communication Satellites Econanic and stem Cbo ces R.M. -
3487-RC. Rand Corp. Pub. February 19 • 

102statement of President Kennecy 24 Jq.~ 1961; Dep•t of State Bull. Aug.14, 
1961, p.274. . . 
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Mr. Carter: 

Mr. Roback.: 

Mr. Carter: 

Mr. Roback: 

Mr. Carter: 

Mr. Roback: 

Mr. Carter: 
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Do you. have any idea about what the fu:bure evolution 
of this organization is going to be? ---

You mean in the legal sense or organizational means? 

Both. That is to say, is i t going to becane an inter-
.nationaJ. corporation? · 

I do not know. 

Is it going to become a UN a.gency'l 

Well this phrase, 'UN Agency1 is, I migb.t se;y, a 
really loaded one. 

Speciallzed. 

No. I think i t is not going to become a UN Agency 
and will not become a speci8fô3ed agency of the UN 
I think this is quite clea.r. 

However, the Soviet Union argues that "all su ch pramising declaration 

of US statesmen on international co-operation in space communication will 

104 remain so many words as long as monopolies run the show. 

'-103 : Hearings, Part I, Satellite Communications 1964, before a Sub-Committee 
of the Cammittee on Government Operations, House of Representatives, 
88th Cong. 2nd sess. Aug. 6, 10, 11, 1964. 

104The America.n Telephone and Telegraph Company (AT and T) 11 the biggest US 
communication trust has been made the actual boss of the show by .the 
~@eaents and acts creating C~ and ICS. It and ether compa.nies 
dependent on i t will have 50'/o of the corporation' s stock and 6 out of 
15 directorships • • • all prerequisites for AT and T contro 1 have been 
guara.'lteed. This tra.nsfer of communications satellites to private 
interests proves a dual threat to general interest. First, AT and T 
ca.n be expected to hold back the growth of satellite communications 
in arder to protect their investments inground communications facilities. 
Second, it means that they will be used in the interest of' Big Business 
without any consideration of the needs of the less developed a.reas. 
Indeed, American representatives point out, for example, that the ·UN 
General Assem.bly, unanimously approving on 13 Dec. 1963, the Declaration 
of. Basic Principles Governing the Activities of States in the, Exploration 
and Use or Outer, .Space, sanctioned the admis.sion of n9n-governmental 
juridical persona to ·actiVities. in space. But thiS wé;~ done provided 
'States bea.r responsibility' for such activity andthat.·it be carried 
on · 1 in conformi ty vith the principles set forth in the declaration. ' 
It is these higbl:y ;essentia.l conditions that have been violated, and 
American mànopolies have at ~once' utilized their posi,tions for crude 
pressure on other States to subordinate them econom:ically and politically 
under the guise of iptè1'n,at:tmal·cÇ>-operation in the use of outer space." 
Cheprov, I. Interna.tionaJ. Affaira 12(Moscow) 1963, pp. 34-40. Vide: infra 
notes 15, 17, 20 and 23. 
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The first provision for a Change for the better is to transfer 
! 
:the entire range of questions pert&ining to space communication to the 

:corresponding organizations, foremost of which are the UN Committee on the 

! Peaceful Uses of Outer Space and the ITU ... l05 

The Soviet Union clatms that the ICS ha.s violated the principles 

of the UN resolutiaàs, tiret~, . by trampling upon the provisions of the 

declaration th&t exploration and use of outer space "should be for the 

better.ment ot mankind and for the benefit ot:States ir~espective of their 

degree of economie or scientitic development ••• and communications by 

'means of satellites should be av&ila.ble to the natiœs of the world • • • 
lo6 

1 on a global and non-discriminatory basis. " ICS agreement could be 

adhered to o~ by members of the ITU and also within six months of its 

· signing. It therefore appears that the sovereign equality of States 

: referred to in the General Assemb~ resolutions is being violated. lCf7 

105 . Cheprov, I. International Affaira, 12(Moscow) 1964, p. 74 • 
. o6 1 UN resolution 1721 (XVII), 20 December 1961; UN resolution 1962 (XVIII), 

13 December 1963. Vide: infra note lo4 and supra note 23. 

lC17 Soviet Union does not like the idea of the US h&ving the controlling say 
in the international consortium which will, in effect, have a monopo~ 
on the most efCicient international communications system ever devised 
by man. Washington hinted tha.t the Soviet Union might buy a few sha.res 
of stock, but the ide& is not conducive to the politica.l idealogies of 
the Soviet Union as it will be a bitter blow to Ma.rxist pride to have 
to buy ca.pitalistic stock. Furthermore, the international agreement 
dra.wn up for signature in 1964 would not have gi ven s:ny real management 
powers to the Soviet Union. For not o~ e1oes the US possess 61i of 
the sha.res of the consortium but it is specified explicitly that no 
matter how many new members may eventu~ join the system the US share 
ca.nnot fa.ll below 5o%· Atter the long yea.rs of principles opposition 
by US representatives to the Soviet use of the veto in the UN Security 
Council, it is distressing, if not surprising, to hea.r COMSAT's president 
reassure a Congressional Committee: " ••• let me a.lso say a more or less 
obvious thing, namely that the corporation in any event has a. veto on all 
actions (of the system)." 
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The prospects he1d out by the ICS are especially unfavourab1e for 

!the developing countries of Asia, Africa and Latin America. AJ.though 

• · lCS forty-five States among which many sma.ll States have entered the 
1 

consortium minimum quota contribution of 1.5 per cent of all costs wi11 

:bar most of them from participation iri the committee. More indicative of ~he 

closed nature of the consortium is the fact that shares reserved for these 

new States along with other entrants to the consortium other than the 

!original signatories how numerous they ma,: be, cannot exceed 17 per cent 

,of the total. Assuming that the remaining three-quarters of the wor1d 

1were interested in adhering to the agreement it could. never hope to receive 

.. lot 
jmore than 17 per cent vote in the consortium' s art"airs. 

1.09 45 countries bave became Members or the International Communjcations 
Satellites Consortium: With the present 45-nation organization, four 
countries have over 75~ ownership. In a.d.ctition. to US, with its share 
or· !)6. ~ 'tbere are: UK witb l· 7$; France with 5· 6$ and. Germany wi tb 

1 5.~; Nine others have over li ownership: Canada, 3· 5i; Australia 
2.5~; Ita.ly, ~; Japan, 1.~; · Switzerla.nd, 1.~; Brazil, 1.:;~; Arien­
tina, 1.»; Belgium, ltJ; and Spain, 1~. The 20 countries witb less 
than li but over .l(J{o ownership are: Netberlands, ·92%; Sweden, .6~; 
Israel, .6oj,; Algeria, .6(J{o; Columbia, .6(J{o; India, -5~; New Zealand 
.44~; Indonesia, .:;~; Denmark, .:;n; Norway, .:;n; Portugal, .:;7~; 
UAR, .}4S; Irela.nd, .:;~; Cbile, .:;~; South Africa, .29i; Uruguay, 
.20$; Tunisie., .20$; Austria, .J.Bi; Greece, .1~; and China, .loj,. The 
12 countries witb lesa tba.n 0.10$ ownership are: Ethiopia,. 03~; 
Leba.non, .CS$; Saudi Ara.bia, .05S; Ceylon, .05$; Jordan, .~; Ifuwait, 
-05~; Vatican City, .05~; Syria, .04~; Libye., .o:;i; Suda.n, .01~; 
Iraq, .01~; and Monaco, .0()5$. 

109 According to the ICS agreement, US COMSAT is designated to "act as 
manager in the .design, ctevelopment, construction, establishment, 
operation and m.ai:l:lten&nce· ot· tlte çace ·segœent," and as such the 
management is also exc1usi vely in the band~ of COMBAT. 
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It is clear, therefore, by the restrictive c2auses of the agreement 

a sizeable number of States have been exc2uded in the agreement Whi2e the 

major portion of the States given access to it bas no rea2 voice in it. 

As Professor Cohen states: 

It seems to me the likelibood of any rea2 participation in the 
po2icy-making activities of the satellite corporation here for 
non-nationa2s is very remote indeed. 220 

It is c2ear therefore, that the disagreements arising between States 

• due to the ICS will have to be sett2ed in an attempt to create order in 

' space. This is made more urgent by the possib2e existence of a rival 

1 111 
~ system to be set up by the Soviet Union and the consequent problems 

··• entering such riva2ry. Furthermore, many countries, as Brazil bas alrea.dy 

110cohen, Maxwell, Conference on the :Law of Space and of. Satellite Com:rnuni1-
cations, (Chicago} 1963, p.î89. · 

ll.l.rhe Soviet Union launched its first TV satellite, Mol.nya {Flash) I, on 
23 April 1965, for transmission between Moscœ and Vladiwstok. 



- 187 -

indicated, are concerned about the establishment of an authority for the 

effective control of the broadcast materia1. 112 

Space communications being global in scope clearl.y' require interna­

tional action. Ideally, there would be a single universal satellite 

system, in the same way as it is not rational to have more than one 

telephone syst~ in a g:i.ven city·• Even if this goal is impossible, 

• systems must be compatible. Equipment must be standardized and operated 

in accordance with international regulations and international agreement 

• 112.rbere are several questions in conjecture at the moment. Firstl.y', as the 
Brazilian delegate said at the XVIIth session of the UN General Assembl.y': 
"considering the private nature of the corporation undoubtedl.y' would be 
used to legalize propagande. of war, hatred or international enm1 tyn, 
control of such broadcasts by recipient States will be a formidable task. 
This is already taking shape if we consider the recent issue of "e,ual 
time" which assumed international proportions when on 7 May 1965, after 
President Johnson became the first Head of State to request and obtain 
time on the Earl.y' Bird satellite to speak directl.y' to the peoples of the foreign 
countries. Within moments of the conclusion of the President's speech on 
American policy in Europe, the Government of West Ger-many asked for time in 
wAich Chancellor Ludwig Erhard could speak to the Am.eriean people the 
following ~· In one of his rare expressions of editorial opinion, Walter 
Cronkite, cammentator for C.B.S., said on the nigb.t of 6 Ma\Y', on a newscast, 

· that "President Johnson had broken with traditional diplomatie protocol 
and spoken to people of foreign countries witbout prior notification of 
their Government. "' A report in the New York Times of 8 May 1965 states 
the "fear voiced in the past months by some indi vidual European broad­
casting executives that the satellite circuit migb.t beeame a propagande. 
instrument for airing international differences." It is interesting to 
note that under customary international law it is an accppted prineiple 
that a State has a rigb.t to object to transgression of its territory by 
o~fensive radio waves of foreign waves. It can object either by dipl~ 

tic protesta or by interfering with radio signala, otherwise known as 
jamming. Even by international treaty law this right is granted by the 
Broadcasting Treaty of Geneva, September 1936, which embodies the con­
damnation of international transmissions constituting an incitement to 
war or revolt, and transmission of incorrect information likely to et:f,:pP~e 
international tranquility, (Articles 1 to 4). For further discussion 
vide: Briggs, The Law of Nations .(1935) ; Hyde, International Law ( 1945) 192; 
Jessu~ and Taubenfeld, op. cit., supra note 132 at 2ô4; Davis,· Radio Law 
(19~) 359; E. Kearse, Space Communication and the Law, Mich.L.Rev. 60 
(ï962) 873-9()4; Glazer, Law-making Treaties of the ITU, Mieh.L.Rev. 60 
(1962) 270. 
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must be reached on the frequencies used. Further, to a void a sanewhat 
' ! 
lsimilar situation to that experienced in the early dey-s of radio communi-

!cations ~:when Marconi Company tried to esta.blish a monopoly of ship to 
1 

]shore communications) it will be necessary to co-ordinate the use of 
1 

p;he facilities a:vailable in the satellites to ensure not only their 
i 
~imum utilization but also the criteria of non-discriminatory access, 
1 

rtressed by the General Assembly of the United Nations. 
; 

Furthermore, to build costly ground stations without any assurance 

' 
~f getting satellite channels is a risky undertaking for many States. 
l 
]"At the present stage of technical development small countries cannot 
1 
ja.fford to spend the necessary money to build ground terminal stations 
~ . 

trequired for full use of the satellite system as the regular ground 

1 ll~ 
~erminals are extremely expensi ve. In the circumstances only a truly 
~ 

~versal enterprise suggested later in the chapter could deliver the 
~ m 
~enefits of satellite communications to a great number of smaller States. 
~ 
~e international community cannot be satisfied with anything less than 

i 
~~Estep, S.D. ov.cit., supra note at 159· 

~ 
lll4Even developed States of Europe are now dissatisfied wi th cert~ arrange­
~ ments and European broadcasters are protesting to the F.c.c. against .the 
~ high coat of charges for programmes. They fe el that a charge of $12,000 
~ for a b&lf hour programme is exhorbitant and prohibitive and as auch are 1· c_.lled to boycott satelll te broadcasting, 

~ 
.. ~ 
,.·; 
···J 

4 ,, ,. 
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an international agency to co-ordinate and re~ate a single satellite 

. system, that would achieve a communications network on a global and non­

; discriminatory basis. 115 ITU, as sta.ted by its Secretary-General Gross, 

• 116 ; is not equipped to handle this kind of job. 

The regulatory problem.s of space communications seem. to demand, as 

Professer Cohen states: 

<'n almost inevitable e'Ql.ergence of international organiza.tional techni­
cians to ·deal. wi th the èaiamunications problem very soon, because a.lrea.dy 
there are so many interésts inwlved ~ •• What.:I look forward to, over 
a period of time, is a partial solution of the participation and regula­
:tion. problem.s through some goodwill and much ingenuity, perhaps expressed 
ultimately in the ·evolution of some new specialised agency or some ad­
vance a in ITU itself far beyond its present structure.ll7 

lu· 
l 5Prof. Herbert I. Schiller of the Bureau of Economie and Business Research 
~ of the University of Illinois, writing in The Nation, 25 Jan. 1965, concludes: 
l 11The development of COMS.M' reveals certain patt~s and directions for world 
! communications in the years ahead. Whereas a tendency · toward wider global 

1 
1 
Î 
1 
1 

1 

representation is observable in several important politico-economic inter-
national structure - in the United Nations itself. The UN Conference on 
Trade and Development, GATT, etc. - space communications is emerging as a 
tetrograde structure. The decisions taken thus far are ali based on market 
considerations. An inevitable consequence is the rapid relegation of the 
non profit communications needs of much of the world to the category of an 
afterthought. Contrary to the UN resolutions and Presidential statements, 
the space communications development under COMSAT-Washington auspices bas 
supported an aggressive nationa.lism, brazenly presenting itself as an 
international undertaking • • • • It presents a powerful combination of 
nationa.list and commercial impulses to secure global economie and military 
supremacy. " 

i 116 . 
~ Vide: Gross - Space Communications: The Need and Scope for Action, 29 
~ Telecommunication. J. {1962) 229; Gross and Stead - Telecommunication 
( and Peaceful Uses of Outer §Pace; UN Doc. E/Conf. 39/L/39· 
~ 

l17Cohen, M. op.cit., supra note llO at 191. 
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In identifying the reasons :for an international a.gency for space 

:activity it is useful to ca.nvass the experiences of comparable fields, 

:especiall1 aviation. 

When the Aeronautical Commission o:f the Peace Conference prepared 
j 118 . 
1
the Paris Convention of 1919 for the establishment of the International 

ICommittee for Air Navigation (ICAN)119 it did not have the reception that 
1 
1 

1 

iiCAO has, althougb. it was the first attem.pt at an international agency to 
! 
1 
i reguJ.a.te air navigation. Spain which was strongly opposed to certain 
; 

jprovisions of the Paris Convention in its original version remained out­
! 
; 

1 side the Paris Union. A:fter the wi thdrawal from the League of Nations 

lit tried to draw together a block of States associated by the Hispanie 
l 
1 

jorigin of their culture. In 1926 Spain, Portugal and 19 .American Republics 

: . 1~ 
1signed "ad referendum" the Ibero-.American Convention in Madrid forming 

1the CIANA, the equivalent of CINA, which never became an effective body. 
;· 
) 

lThe other reaction to the Paris Organization wasthe Pa.n-American Conven-

121 !tion signed at Havana in 1929 signed by sixteen States. 
1 

i 
i 

Thus the ICAN estab1ished by the Paris Convention representa the :fifst 
i 
lunsuccess:ful attempt at organizing the various States under one international 
' 
f agency. Two great air powers o:f the era, Herme.ny and the United States, 

Jwere not members of ICAN. Although these two powers pleyed the most 

l----------------------------------------------------------------------
hlB Convention for the Regulation of Aerial Navigation of 13 October 1919. 

ll9vsually under the French abbreviation "CIRA" Commission Internationale 
de Navigation Aerienne. · 

',120 . ' ' . 
; t•convencion Ibero-America.na de Navigacion Aerea", of 1 November 1926. 

~ 1~an-American ~onvention of 1 January 1929. 

Î 
~~ 
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important part in the world air traffic and remained outside, an attempt 

was made to create order by establishing an international agency for air 

navigation, and at the time of signature it gave promises of tunctioning 

as the single world administrative system for the regulation of interna-

tional Aviation, ·a1:11·hou.@:l unexpe~ted political development within a 

decade made it impossible for the :purpose to be rea.lized. The rival 

organization .in the •rican Hemisphere was the direct outcome of the 
' . . 

United States policy toward Europe and the League of Nations at the 

time. One of the reasons ·for the unhappy deèision which resulted in 
. -. ,· ··--, ; 

Hanavan Convention may have been the desire of the United States to 

establish a hegemony in the Ameriean continent in matters of aerial 

.navigation. 

This situation has its space age paral.lel. Wh.ile the two space 

powers might not need an international space agency, such an agency is 

of paramount importante to the other States, especially the smaller and 

the less developed ones. Today there is a considerable gap between the 

developed and the less developed States. If the ~pace powers are permitted 

to monopolise the space race, in a decade or two the gap between the developed 

and the less developed countries would widen as they reach for. the Moon. If 

the gap is to be narrowed the less developed States must have their own share 

122 
of space resources and this could be possible only througn the partici-

pation of &11 States in the efforts of an international agency. 

12~or a comprehensive review of the possible resources available to man in 
outer space vide: McDougal, Laswell, Vla.sic and Smith - "The Enjoyment 
and Acquisition of Resources in Outer Space"; III U. Pan L. Rev.,{1963) 
521-29. 
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The position is clearly described by none other than the Ambassador 

1Stevenson of the United States: 

~i 
1! 

"We are further handicapped, many of us, by the impression 
that the exploration of outer space is a matter of concern 
only to the great powers because they alone have the capa­
city to penetrate space. That impression gains force from 
the belief that outer space is unrelated to the d~-to-d~ 
problems of whose energies are absorbed by such earthly 
daily questions as growing enough food to feed their peoples. 
This impression, I submit, is totally and dangerously wrong. 
The smallest nation represented here in the United Nations 
is deeply concerned with this question before us, and so is the 
poorest of our members. Indeed, they may have far more to 
gain from the shared benefits of space science - and on just 
such matters as growing food - than the larger and richer 
societies. Moreover, the s.mall nations have an overriding 
interest in seeing to it that access to space and benefits 
of space science are not pre-empted by a few nations, that 
space exploration is not carried forward as a competition 
between big power rivals, that the ideological quarrels 
which so unhappily afflict this planet are not boosted into 
space •••• In outer space we start with a clean slate, an 
area yet unmarred by the accumulated conflicts and prejudices 
of our earthly post. We propose tod~ that the United Nations 
write on this slate boldly, and in an orderly and creative w~, 
to narrow the gap between scientific progress and social in­
vention, to offer to all nations, irrespective of the stage 
of their economy on scientific development, an opportunity 
to participate in one of the greatest adventures of man's 
existence. 11123 

All States have undertak.en to share the benefits of space technology. 

liThis is recognized by the General Assembly resolutions 1721(XVI) when it 
IJ 

~declared that 11cammunications by means of satellite should. be available 
1;~ 

Il 
~~o nations of the world • • • on a global and non-discriminatory basis. " 
j! 
il 

1:' 
~ :· 

However, it is left to the smaller States to press for the establish-

~ent of an agency to deal with the regulation of space activity. This 
~ . .• . ,' ... 
Iii . i " .• 

~~ . 
~!ishmuld not be i;o9 dii'ficult a .ta.sk as can be learned :from the experience 
~ '1 

l!: ,,, 
!:, 

Adlai É ·- · "Looldng Outward" {1963) 54-55· 
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, in the field of aviation. We noted how in spi te of' the two air powers 

:at the time rema.ining out aide ICAN the other States were strong enough 

to sustain it and no doubt it is to the credit of' their perseverance 

.that we have today in the ICAO one single international organiza.tion 

:regulating aerial navigation. 

There is no doubt .as much .a.S ,the United Stàtes tried to establish 
~ 
ia hegemony in the American continent in matters of aerial navigation it 
! 

l 
'will strive to maintain a simiia.r hegemony in the field of communication 

,satellites. However, it it is strongl.y pressed by tht? other States, it 

.will be unable to resist the pressures. If the Soviet Union too esta.-

jblishes an hegem.ony in Eastern Europe with the establishment of a 

:.simile.r system, the pe.rallel existence of these regional arrangements 
i 

~will be very conf'using and cumbersome and an international regulation 

will be imperative to avoid chaos and disorder. We have an exemple in 

the commercial field in aviation in the history of the International Air 

124 125 Transport Association (lATA). At the inception we had the old lATA 

: created in 1919 and the Trans Europe Union, organised on a Central European 

basis under German control as a cartel. However, they were found to be 

cumbersane and IATA was founded to absorb e.ll sectional interest on a 

world-wide basis. Therefore, if' an organization similar to ICAO is to 

:regulate space activity, it is the time to make the necessary efforts by 
i 
!the smaller States and the less developed States, and on1y through their 

initiative and persuation that an international agency to regulate space 

:&ctivity is likely to be born • 

. 124rnternatione.l Air Traffic Association Agreement {The Hague) 23 Aug.1919. 

l25International Air Tra.ffic Association. 
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A prelim.inary question that arises at this stage is whether an 

;already established organisation such as the ITU, WMO or ICAO should 

'· rbe designa.ted as the organ that is desirable to adopt a system of con-' . 1 • ' 

rtrols that will help develop a legal order in space. However, space 
l 

ractivities are numerous and varied and :mq become the logical concern 
l 
jof m.a:a;r national and international· organiza.tions as indicated in the 
1 
~· We have a.lready noted the sta.tement of Mr. Gross, Secretary-
1 

t 

[General of the ITU when he said that "this body is not equipped a.t 
~ 

i:t>resent to ha.ndle this kind of job • .1-26 This is so with other organiza.-,. 
i 

~ions as the objectives of spa.ce far surpass the a.ctivities of interest ,, 
1: 

~o any single organiza.tion presently in operation and bence the need 

;for a new comprehensive international organization to develop a legal 

(order in spa.ce is evident. 
1 

i. 
! A far more urgent ~d important rea.son compelling the establishment 

tof an agenc.y stems from military and ~curity considerations a.ttending 

[the developments of space. History ha.s taugb.t us, and its lessons have 
i 

~been particula.rly hard during the first half. of this c~mtury, that a 

Jworld without a system of order is a source of nameless misery for a.ll 

[of us. In such a disorderly society war is considered as an unavoida.ble 
r 

~catastrophe and is a.ccePted as such. The consequences thereof are all 
r· 
ithe more disastrous as space science and technology have rea.ched uncon-

·trollable momentum. The great problem of our age, the re fore, is whether 

we shall succeed: in completing the process of establl$hing a legal order 
'·, 

il26 . 6' . ' Vide: op. ci~., I!U;pra note 'll , ; e.s to ICAO we nqt.ed in our discussion 
in the preceeding chapter its inability to assum~ this role, especially 
due to the attitude of the Sqviet Union towards it. Vide supra P.186. 
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1tl. :::space through an intergovernmental orga:nization or whether we shall 

:irrevocably fall ba.ck in a hopeless state of chaos, that will be worse 

'tha.tn the world has ever known. 

In the military sphere there are two developments stemming from 

security reasons, being a.ct~vely considered at present - manned orbital 

::space stations' and a. satellite .destroyer system. Indications are tha.t 
l 

tleft to normal cold wa.r pressures, these two systems would be used to 

' ,augment the arsenal of theUS'-USSR competition. If however, a system 
t 

,of spa.ce control and inspection were to be a.ccepted, these two projects 

1 cou1d be used as formidable wea.pons to adva.nce international space 

co-operation. 

Even a.fter the UN resolution 1721 banning nuclear activity in outer 

'spa.ce, Dr. Harold Brown, US Defence Department Direct or of Research and 

127 !Engineering, wa.s quoted . as voicing the Administra.tor's concern tha.t 

!the 1imited a.rms control mea.sures recently negotiated should not produce 
j' 

:1'1 

Ha false sense of security. Further, particular concern wa.s expressed 
1 

t~egarding pledges wherein the oontinuity of violation is inconclusive. 
li 

f;rt cou1d rightfully be maintained tha.t a simi1ar skepticism might be 
!1 
jfv'oiced by the Soviet Union as well as by a.nother nation. This under-

llstandable compulsion for affirmation of decla.rators attesta to necessity ,, 
;:for some measure of international inspection and supervision. The overall 

f~bjective a.t ali times should be forestall usage of outer spa.ce by any 
1; 
~· 123 
;)nation for mi1ita.ry pursuits. 
~~~ 
;! 

!:i'---------------_;..------------------
?27 Vide General Schriever, infra note 123. 

Î;123For discussion on milita.ry implications of outer space vide: William c. 
· Fo:ater, nSpa.ce and Disa.rma:ment", General Bernard A. Schriever - .!!2!!. 

the Mi1itary Have a Role in $pace? in apa.ce its I!P&ct on Man and 
Society ea.. Lillia.n Levy, 1965 pp. 50-69; La.rinov, V. "The Doctrine of 
Militar Domination in Outer 84e" 10, International Affaira (Moscow) 
1 ___ •. P~: 25:~?~--~ons17~ .. ~'::~è ... ~.:--,:~e Mi1itary Role in §pace", Bull. 
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However, despite these limitations imposed by most important con­

siderations of the defence policy ot' nàtions, we saw in the earlier 

. chapters that a desirable manentum has been initiated toward peace:f'ul. 

·co-operation in outer space. The danger is that inaction or lack of 

positive thrust toward building a more substantial structure for 

relations among nations will be overwbelmed by other forces and events 

which create fissures in the thin fabric of budding co-operation. As a 

. general proposition, i t appears reasonable to expect that the great er 

the degree of co-operation, the narrawer will be the range of problems 

requiring attention from the standpoint of elaborating rules of conduct 

:for mi.litary or other uses of sp~ce. A system of controls could therefore 

,create the real legal order that we des~re. 

Accordingly, with reference to intelligence and observation activities 

Schaeter sa;ys: 

I would put the qae.stion, whetb,er the eontroversial issue raised 
in this respect eould riot be resolved by stating, as an objective, 
that observation activities shOuid be carried out by the UN rather 
than by national states. I realize that this is an objective that 
may be impossible to realize at the present stage, but it indicates 
a possible way of transcending an impasse in the framework of a vider 
context of international order. (One ~ note that a state naw being 
"observed" would probably gain if the observation were under inter­
national a.us:p;!.~es and if the information obtained were revea.led to 
that state).l29 

Thus a. system of international control is necessa.ry if we are to 

1 

regula. te mi.li tary aspects of outer space, which is the most foundamental 

question in the development of a. legal order in spa.ce. Hence a. programme 

, for the establishment o:r an international spa.ce control agency should be 

• seriously considered - and now • 

. l29schacter op.cit., supra note 2 a.t 99-100. 
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There are still other, more general, reasons calling for the esta-
! . 

bllsbment of an agency to d.evelop a legal order in space. Even if we 

~ave an elaborate set of rules to regula te space acti vi ties, there is 
1 
' 

~t:ten no provision for any organized international supervision over the 
î . 
c 

application of the instrument, with the result that, auch application 

~ing let:t entirely to the controlled discretion of the parties, the 

4egree of application actually secured is t:requently very unsatisfactory. 

:tt is still by no me ans uni versal to include in important instruments 
' . 
r 

»ravisions for the reference to an international judicial boQy of dis-

Jutes concerning thetr interpretation. Even when the instrument includes 

auch a provision, the procedure for bringing ma.tters relating to their 
' 

' 
~terpretation before an international judicial. boQy is a.lmost invariably 

of auch a character that few or no cases are brougnt. 

Further.more, the cost of space exploration is a serious limiting 

t;actor of meaning:ful developments. Contem:porary space efforts are marked 

Wi th duplication of acti vi ties by various nations and agen ci es in a single 
f 
~tion. The funds ~eleased by these unnecessary duplications could further 

the activities of space exploration in a stepped up pace. Developments of 

lt.Pace are retarded by the competiti vemess of the space efforts. If huma.n 
[< 

te sources of man 1 s exertions are pooled together in an international effort, 

the developments will leap-t:rog the present achievements in space exploration. 
r. 

Editorially evaluating the recent Gemini-4 space project of the United 
;!::· 

States which broke aU previous US records in space exploration, the New York 
!;: 
~ ·~ 

Times expressed the view: 

t., 

" ••• thus, at best, this t:light will pri.marily give United States 
space authbrities experience and knowledge that Soviet rivals 
alre~ possess. So long as the space race continues, this kind 
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of essentia.l.ly dupllcatory activity is unavoidable. So too are 
the great aosts - including the potential cost in human lives -
that this duplication imposes ••• this flight's chief contri­
bution is to point up the wastefUlness of the space race and the 
need for replacing the competitive coats and dangers with a co­
operative joint space effort by a.ll nations - co-operator that 
would benefit all mankind."l30 

Therefore the development of an international organizatian of 

operational activities in the politico-economic activities of space 

will greatly enhance the development of a legal order in space, wi thin 

the context of Which man could enjoy the riches of outer space. 

In cancluding our examination of the reasons compelling the esta-

blishment of an agency we like to quete, The Honourable Harlan Cleveland, 

Assistant Secretary of State for International Organization Affaira. 

Addressing on the desirability of a functional space agency at the 

National Conference of the Peaceful Uses of Space, held this spring 

he said:-

The General Assembly of the UN has been put out of business for 
the past year o.Ver', a political-constitutional point which so far has 
proved insoluble - while the specialized agencies and affiliated 
organs working at functional tasks proceeded a pace. And in the 
midst of military, political and diplomatie turmoil of South-east 
Asia, the organization charged with the regional development 
of the lower Mekong Basin has continued to work in routine and 
astonishing har.mony. Clear~ we need fUnctional organizations 
both to keep the peace and to foster a progressive international 
community - the first needed to sustain enough order in the 
world while the second proceeds to integrate the world along 
functionally useful lines • • • • The most hopeful thing that 
can be said about this state of aff'airs is that the insti tutional 
gap for dealing with contemporary threats to the peace has been 
made glaringly evident - which is usually the precondition for 
institutional invention •••• On the ether band, whenever 
organizations of functional world community succeed, then 
political quarrels IDJ!J.Y seem so d.amaging to shared national 
interests that the quarrels have to be resolved or submerged. 

130 The New mrk Times 4 June 1965. 
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• • • The reality is that internationai.lorga.niza.tions can be 
reached • • • and. international orga.nizations can be formed 
• • • and international common law cao. be ela.b'O'i=&ted • • • on 
subjects which draw nations togethe~ven as they continue 
to quarre! about the frontiers and friends and ideological 
frenzies which keep them a.part. "131 

We have now identii'ied the reasons for the establishment of an 

agency for outer space activity. We have seen that the activities of 

space exploration are so wide tliat no present orga.nization could alone 

take the responsibilities. We have more clearly indica.ted tha.t these 

. functions are far wider than the drafting of principles in the ''wall-

worn language of legal conceptualism" and bence the need for a sptem 

of controls through the establishment of' an agency is impers. ti ve for 

the development of a legal order in space. 

Having thus ascertained the necessity f'or an a.gency to control the 

a.cti vi ti es of' space in order to develop ,.,, a legal order in space, i t is now 

lef't to outline a f'ramework f'q~ such an a.gency and how it could be achieved. 

The followirig final pages of' this stu~ will be devoted to an attem.pt to 

answer these two questions. 

We would like a.t this point to reitera.te that we r~eognize that as 

in the case of' all the international organizations wi thin which the man 

has had experience, any system of' international administration depends upon 

the action of' national governments; the world has so far experienced with 

only limited examples of' supranational institutions. However, it is con-

tended tha.t technological advances and military capabi1ities have made such 

:131 
C1eve1and,Har1an The Hon.: "Po1itics of' Outer §pace". Address delivered 
at th~ Fif'th National conference of the Peacetu1 Uses of' Outer Space in 
St. Louis, Missouri, on 21 Ma\v' 1965 which the writer was privi1eged to 
attend. Vide: Dep • t of' State Bull. June 21 > 1965, P .1CX>7. 
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· conservatism politica.lly and stratègica.lly obsolescent, and as such we 

have to suggest a fresh and vital approach to international co~operation 

,through same sorr of a supranational institution in order to develop a 

legal order in space. 132 

Our view is that it must be done by the sponsorship of a special 

a.gency of the United Nations, prima.rily be cause the UN is at this time 

the most multinational of any existing agency which bas both political 

and scientific interests. The U.N. provides a focus for world attention. 

· It has same existing or readily availa.ble machinery to undertake the 

.establishment of such an agency. It bas operated police forces. It 

supports world-wide health and educational programmes. While it does 

none of these things in the most ideal way, it does have the existence, 

the facilities and potentialities which could be utilized for the purpose. 

Therefore, it is suggested that the Committee on Peaceful Uses of 

Outer Space should be cha.rged with the task of esta.blishing an International 

, Space Agency (!.S.A.) to regulate and control outer spa.ce to insure its 

uae for peaceful purposes only. This Agency would possess the exclusive 

, l32yide: Jessup and Taubenfeld: "Controls for Outer Spa.ce," (New York) 1959; 
for a. discussion of international action taken in the settlemeat of inter­
national questions and a.lso review of the activities of international 
organizations and the possible patterns of control that ~ be developed 
in the future. While Jessup and Taubenfeld concerna themselves in reviewing 
the action taken by international community to deal with international 
situations inc~uding those taken by international organizations in va.rious 
fields and a. suggestion of inclusive sharing of the administration of outer 
spa.ce especia.ll.y in the lines of the experiences of the Anta.rtic; our con­
cern is the international control through an administrative organ that can 
develop a legal order in space, in the light of the experience of interna­
tional organiza.tions in the field of outer space. We do not feel that too 
much stress must be placed on the Anta.rtica ana.logy. In so far as the 1959 
Anta.rtica Treaty is concerned, it is onl.y realistic to think that agreement 
proved fea.sible only when success in rocketry considera.bly dawngraded that 
continent• a strategie value, so tbat it is not altogether a valid precedent 
for outer space, at least for the present •. 
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authority and responsibility to insure that outer space is explored to 

the maximum for the benefit of ali mankind. It will be an independent 

international organization and function much like a specialized agency 

of the United Nations. This agency should ensure that the exploration 

and exploitation of space will be non-aggressive, internationalized and 

controlled by one central organ under the general supervision of the 

• United Nations. 

The !.S.A. established to achieve the above objectives, shall perform 

' the following functions: first, to work out an international programme for 

1 launching space rockets with the aim of studying outer space a.nd supervise 

;, the implementation of this programme. For this purpose it shall determine 
1 
i 

i the necessary scientific research that has to be ce.rried out in the explo-

ration of outer space and will carry out a camprehensi ve international 

i programme to explore the mysteries of c:>uter space. 

Second, to serve as a World Centre for the collection, mutual excha.nge 

'and dissemination of information on space research.and to co-ordinate 
! 
1 

1 national research programmes for the study of cosmic spa.ce and render 

. assistance and help in every we:y toward their rea.lization. For this 

, purpose it shall regulate the programmes of all individual nations and 

groups of nations in a.ll their aspects to ensure that they accord with 

:.the objectives of the !.S.A. Such regulation shall include the allocation 

'and control of radio frequencies used by auch individual programmes. 

Third, to establish and opera.te a. single world-wide satellite commu­

~ nica.tion system. For this purpose it shall ta.k.e over the control and 

: operation of the present international satellite communication system 

in order to provide communication through satellites to all countries 

1 

on a non-discrimina.tory basis for which it shall not have profit as a. 

major objective. 
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Fourth, to establish and operate a single world weather watch 

system which will serve the needs of the world over. 

Fifth, to initiate and control operational programme in order to 

achieve maximum benefit of auch operational deviees for the whole of 

mankind on a non-discriminatory basis. 

Sixth, to be responsible for the development of a legal order in space. 

Having outlined the objectives and functions of the I. S.A. we shall 

now proceed to discuss the organizational m.ethod by which the I.S.A. could 

operate .to achieve the above objectives and functions. 

Ali nations participating at any given tim.e in the I.S.A. would be 

represented on the Governing Board, which would determine the operational 

deplqyment of the entire space system and logistics, manning equipment, 

launch facilities, bases and financial support required. Though there 

are various for.mulae for determ.ining the distribution of this support, 

the most important consideration is . that each and every nation participating 

sha.re a iefinite role and definite responsibility. 

In the regulatory field it Shall be responsible for the elaboration 

of legal norms for the conduct of space exploration. These regulations 

shall be adopted by the m.ajority of two-thirds of its m.embership and when 

adopted will be binding on the entire mem.bership. 133 It shall be assisted by 

an execu»ive board responsible and for the general execution of t~e pro­

gramme of the I. s. A. , a scientific expert group, a management SreuP UA.:à 

legal expert group which will also be responsible for the elaboration of 

detailed and technical rules for the conduct of space activity. 

133vide: Discussion earlier in the chapter for the views in regard to the tech­
nique of international law making in the context of changing coneépt of 
consent in the contemporary international community that we are advocating 
here. 
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The Governing Board shall elect an Executive Board composed of 

fourteen members from wham a secretary-general will be elected, and 

reporting to and responsible to the Assembly. 

The Executive Board Shall be composed of representatives elected 

purely on the basis of their individual ability and functioning in their 

individua.l ca.pa.city and not responsible to the group of states from wham 

ea.ch such Board member is elected. Two representatives each will be 

elected t o represent the following area.s respecti vely, VS, USSR, Africa., 

Asie., Latin America., Eastern Europe and Western Europe including Australie.. 

The Board sha.ll be campletely responsible for the operation of the I.S.A. 

It sha.ll function on the basis of ma.jority rule with a two-thirds ma.jority 

being required for all decisions which are sta.ted a.s important. The Board 

sha.ll also elect experts on the same·ba.sis to the following expert bodies. 

The I. S.A. will have an expert scientific group comparable to COSPAR, 
' · ... ' 

camposed of engineers, doctors, scientists and tecbnica.lly tra.ined personnel 

from a.s lll8.IJY member nations a.s fea.sible. To this group would fa.ll the res-

ponsibility to carry out the task of conducting preliminary studies evaluating, 

determining fea.sibility, supervising resea.rch and development, esta.blishing 

specifications and qua.lity-control, standards and co-ordina.ting a.ssembly, 

testing and systems management. Contracta would proba.bly be let by cam-

petitive bidding, with individual firms, governmenta.l-a.ided organiza.tions 

and compatibly linked priva.te companies of many nations vying for a.wa.rds. 

This body shall function under the guidance and control of the Executive 

Board. 

There sha.ll be another expert group of Econamists, Businessmen and 

La.wyers recruited on the same basis a.s above and functioning under the 

direction of the Executive Board, responsible for the management of all 

opera.tiona.l systems under the I.S.A. 
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There shall further be an expert group of ~awyers and a scientist 

and an economist, working under the direction of the E8ecutive Board, 

and responsib~e for the ~eg~ reg~ation of all technic~ activities 

f~~ing under the· functions of the I. S.A. other tha.n those' regu~ated by 
.. 

the Governing Board. It sh~l adopt by we:y of reso~utions ~1 necessary 

technic~ regulations for the conduct of space activity by .a two-third 

majority and transndtted to member Stete.s fo;- thelr approval. If a 

two-third of the member States do-~ot register their protest confidentially 

with the expert group within a specified time limit they shall be confirmed 

by the expert group and wi~l have the force of ~aw. It shall ~so determine 

the violations of such ~aws. It shall Q.dopt suCh rules for the conduct of 

space activity including tecbnicù regulations for landing procedure, 

naviga.tionù aida, ~aunching of objecta, the traffic of objecta in space, 

communications for space vehicles and related prob~ems. 

The legù expert group shall assiat the Governing Board in the 

elaboration of ~egal norms for the conduct of space activity in auch 

matters as liability arising from possible damages and other major legal 

problems. It will regulate activities on its own only in those cases where 

the Governing Board has directed i t to do so. 

All three expert groups me:y request and recei ve the expert advice 

of the other three groups in the conduct of the ir work. . The Governing 

and Executive Boards and. the expert groups shùl be assisted by a secre-

tariat of internationù civil servants. The secretariat shall ùso ad-

minister a technic~ assistance and education and training programme on 

space related activities. For instance it co~d a.dminister joint support 

of ground stations for satellite telecommunication ~stems in the developing 

countries similar to the joint support of air navigation services adminiatered 
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by ICAO under the Chicago Convention. 134 Thus the I.S.A. shall through 

these organs and functions achieve its objectives and thereby develop a 

legal order in space. 

It is absolutelY essential that the I.S.A. be provided with adequate 

meabs for inspection purpose. This would mean the inclusion of ground 

satellite destro,yers as well as manned space patrols for close inspection. 

Technicians will readilY admit that no one can say with certainty that 

any given satellite is a banb carrier. Accordingly, there is no short 

eut to a complete and close inspection system opera ting fran the initial 

launching point, where the pqload of the satellite would be veritied to be 
~' 

i 

in accord with its decls:red mission{ a), and where the satellite w~ld be 

identified and given an international registration number and, subsequently, 

kf!,pt under constant international surveillance. by tracking stations main­

tained by the I.S .• A. Periodic inspections of the satellite(s) in orbit 

should be condueted by the I.S.A~ · U.sing telem.etry equipment as weil a.s 

first-hand observations in space. Fina.llY, I. S.A. s~ould be em.powered 

to inspect, neutralize, disar.m and destroy any satellite it considera 

hostile. 

In order to implement this inspection programme, the I.S.A. would have to be 

authorized ta require a.1l nations ta register a.1l satellite launchings for which 

I.S.A. would devise an appropriate international numbering and identification 

system as a ma.ster control for ail launchings. Further, I.s.A. should in• 

spect each satellite prior ~'to launching to insure that the instrumentation, 

134 Under Articles 69 and 70 of the Chicago Convention !;p.cit., supra Ch. II, 
note 65 ICAO a.àministers joint supp~t air navigational facilities supported 
by more than one state financing in order to maintain certain necessa.ry 
services in are as such as over high seas. For possible programmes on 
training and education in space activity vide: OSAG/Inf. May 1965. 
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equipment and aLl other configurations of the satellite are compatible 

with its publlc4r declared purposes. To assist it as a "watcher of the 

skies", I.S.A. should haye access to a globa~ dispersed tracking system 

to confirm periodical4r the total number and position of the satellite. 

These measures would considerab4r enhance the capacity of I. S.A.· to exert 

effective control over o~terspace by rendering suspect and, therefore, 
. . 

subject to confirmation ~ unannounced changed in satellite population 

as well a.s any unannounced changes in orbit. 

The I.S.A. should ~ve the a.uthority to determine that all space 

satellites whether reconnaissance, surveillance, navigation, meteorological 

or communication, are being used for peaceful pursuits only. In order to 

provide the capability to execute this authority, the I.S.A. should have 

direct access to a numbe~ of fUnctional unmanned satellite. To enhance 

turther its inspection capabilities, the I.S.A. should also be entrusted 

with its own internation~ manned space patrols, satellite interceptera 

and early warning satell!i.tes. All of these satellites should be strategi-

c~ positioned in space by the I.S.A. and in such numbers and cambinations 
' 

as to maximize its control of outer space. Only upon the existence of compre-

hensive international inspection system could a nation feel that no other 

nation would be permitted to gain undue influence in the emvirons of outer 

space. 

The useful feature of the inspection system described above is that 

each of the stepsccan be viewed as desirable and feasible in itself or as. 

a building block to the succeeding stages. As a first step before the I.S.A. 

begins its regulatory activities, it might be desirable to clear outer space 

of all unwanted satellite and rocket camponents usu~ designated a.s "space 
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junk." (Over 600 assorted bits and pieces of rockets and rocket components 

are believed to be orbiting in space as unwa.nted debris)135 

The next step, whiCh would appear to be the most fee.sible from the 

poli tical and technical standpoint; would be the pre-launching inspection 

stage. Here registratinn, licensing, inspection, numbering and certification 

of satellites could take place. In the following stage, an international 

ground controle, and ground-to-satellite destroyer systems. The third stage, 

which is politically and technically more challenging, would comprise satellites 

positioned in outer space and would include unmanned satellite {observational, 

recoanaissance, surveillance, command and control, and nuclear detection 

deviees} and man-in-space security patrols. 

There are addition~ possible woes of auch an inspection system, 

whether it is executed ih stages or at one given time. One notable fUnction 

assigned to an inspection system in space is to aid in monitoring any dis-

armament agreements reached on earth. InternationalJ.:y accepted identification 

and numbering systems coUld be used to advance scientific as well as inspec-

tian objective. For example, scientiste tracking satellites for geodetic 

and other purposes cannot effectively compare resulta unless there is a 

common registration and certification system. Furthermore auch a system 

l35Vide: "Space Junk Rinp Forth" The New York Times - 4 April 1965. More 
than 1,000 man-made objecta - satellites, spacecraft, capsules, and 
assorted bits and pie~es thereof - have been placed in orbit since the 
space age dawned 4 Oc~ober 1957. Goddard' s records identify 469 hunks 
of junk of United Sta;tes origin and 182 of the Soviet variety, as baving 
orbited earth one time or another. Of these 372 US pieces and 16 Soviet 
items are still in orbit. The compilation does not take into account 
some 400 million hair~thin diploes or wires called project West Ford space 
needles launched by the United States in Maf 1962 and presumably orbiting 
in a continuous band, some five miles wide and twentyfive miles thick 
circulating the earth wbich the scientists found to be harmless. US and 
USSR are now destroying their own satellites in orbit to keep them from 
falling into each other's hands. In destroying their spacecraft each 
nation used radio signala to set off detonations. 
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could monitor and provide space rescue, space stations and space navigation 

assistance. These additional uses, however could either be viewed as bonuses 

from andi.S.A. inspection and control system for space or they could be 

exercised separatel;y from space control system to determine their political 

acceptance and technical feasibility. 

Among the greatest technical problems presented in such a programme 

would be that of ability to operate a technically perfect surveillance pro­

gramme and the ability t6 destroy the potentiall;y dangerous satellites. 

In regard to the first we would like to quote Maetin Weldman writing 

about surveillance satellites: 

Although there are a.bundant technical problems, the solution to most 
appears wi thin grasp. The problem of terrain surveillance from high 
altitudes, for example, primaril;y involves high - resolution offices. 
Yet, when presented with conditions adverse to photographie techniques, 
alternative methods can be employed. X-rays, vidicon scanning, infra­
red, and even acoustics are being studied to implement and supplement 
official instrumentation. Before long, the observation - impeding 
factor of cloud functions, localized western conditions, atmospheric 
haze and even darkness to say nothing of man-made camouflage attempts -
will have virtuall;y no effect on satellite surveillance •••• Is the 
programme beyond us technicall;y'l The answer is: "Decidedly not. 11 

The problems of technical nature cannot be considered as incapable of 

solution, particularl;y when an I. S.A. sponsored programme might comma.nd the 

joint erforts of the world's foremost engineering and scientific personnel. 

There need be nothing nationall;y restrictive about such a programme. 

After all, extension of the !.S.A. activities to demilitarize space a.ctivity 

does not jeopa.rdize the member States own military prerogatives. 

Just as every nation now retains its right to defend, so should every 

nation be permitted to observe and te.ke action in self-defense where necessa.ry. 

A question of security reasons is whether the !.S.A. could implement such a. 

programme without exposing the closel;y g11arded security details of States. 
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-Pirst, the question is whether there are guarded secreta and second, 

whether States lose anything by losing such secrets. 

Surveillance material is not the exclusive possessions of one State 

only. Previous ad~ances in these fields have always been matched, sooner 

or later, by comparable advances ou the part of other Stat~s. Recent ex-

perience has shawn US tbat technological advances on the part of one nation 

are invariably duplicated or·improved upon by another similar advanced nation. 

Therefore, we must expect detection B.YStem by other states than those con-

cerned about its security details. Yet, this prospect certainly holds no 

fears for a nation devoid of aggressive intent. A peaceful nation should 

not have any objection to bein recognized - or observed - as ~ch. Further-

more, both space powers are already aware of their missile sites and there 

seem nothing so worth hiding than the location of missile sites. A world 

body charged with the safeguarding of peace of eve:cy nation by detecting 

non-peaceful activity that tend to create chaos and disorder and taking 

action to counter such attempt should eliminate any comparable risk that 

might ensue by exposing a nations security details. Thus returning to the 

issue of intelligence and observation activities, that could be carried on 

by international organization, Schacter SS\Y'S: 

136 

I realize that thi$ is an objective that mau be impossible to realize 
at the present stage, but i t indicates a possible way of transcending 
an impasse in the framework of a wider context of international order. 
(One mau aote that a state now being "observed" would probably gain if 
the observation were under international auspices and if the information 
obtained were revealed to that state). ••136 

Schacter op.cit., supra note 35 at 100. 
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Having discussed the problems of enf'orcement, and the technica.l and 

political implications of an I.S.A. sponsored programme, a turther question 

that arises is that of tunding. This is more so, as we noted the difficul-

ties of international f:J,nancing rela.ting to the U.N. An acr~ss-the-board 

assessment of all member nations seems likely to encounter maximum resis-

tance. One obvious alternative implementation involves a pro rata ta.x 

among the member nations, or an arrangement to "retro ta.x11 nations in 
l 

ratio to the value of contracta that companies within their borders may 

have been ~warded in th• development of components and systems for the 

operational stock of the I.S.A. Yet another plan migbt require predominant 

underwriting by the developed nations, specia.lly the space powers, under 

the theory that they have an obligation to the international community 

to explore outer space for the benefit of all mankind. Obviously, the 

matter of tunding cannot be ta.ken lightly; yet, if other obstacles can 

be eliminated, financing assuredly cannot be permitted to remain too 

great an impediment in view of the overwhelming benefits to be derived 

by an international programme sponsored by the I.S.A. 

Having outlined a tramework for an international space agency, we 

do not advocate either its originalit~36r the immediate feasibility but 

137we have based pun frEml.ework of the I.S.A. in the above discussion on 
the thinking of the tollowing writers: John Morse, MUltilateral, U.N. 
or Bilateral lamentation; Martin H. Waldm.a.n, The Practica.bility of 
the U.N. Surveillanc ; Leon Sloss, Unilateral Space Observation and the 
Atlantic Alliance H over Institution osium on en S ace and Peace 
~; Leonard B. Schwartz, Control of Outer Space; Jessup and Tauben­
feld, op. cit., supra: note 132; Donald Cox, The Need for a U.N. Space Law; 
Arnold W. Knuth, Legit.l Problems of Outer Space in relation to the U.N.; 
Symposium op.cit., !ntro.not~ 19. 
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we do strongly advocate the imperativeness of such an agençy. We do 

accept that this is a far-reaching plan that is lesa enticing to a 

more modest proposal,138 but nevertheless, it is our contention that 

an agency of this nature is absolutely necessary for the proper develop­

ment of a legal order in space. 139 

Although we do believe that the immediate establishment of the !.S.A. 

as out~ined above is the most desirable Waf to develop a legal order in 

space, recognizing the po~itical reality we are prepa.red to compromise 

for a gradualistic approach. In this approach we wish to record the 

abso~utely indispensable roJ.e that the newly developing States have to 

pl~ to establish the !.S.A. 

Rather than assume that the two spa~e powers would refuse to join 

the !.S.A., the smaller States could make a thoughtful and:cqncerted 

attempt to invite the United States and the Soviet Union to collaborate 

jointly in the initial formulation of the I. S.A. This direct appeal to 

al1 nations draws its greatest strength from the fact that outer space 

is common to the entire community of mankind. It is readily acknowledged 

that the comprehension of spatial phenomene. can be advanced measurably 

by encouraging a larger number of nations to join in the exploration of 

space. On the ether hand, no one nation has the authority or even the 

ability to dictate how outer space should be used and to make of it an 

arena for the advancement of purely national ambitions that would crea.te 

chaos and disorder in space. 

l38For more modest and therefore a.ppealing suggestions of a.n organization 
for space vide: Jessup and Taubenfeld op.cit., supra note 1)2. 

l39For a. proposa! ct' an agency in the context of a revised U.N. Charter, vide: 
Grenville Clark and Louis Sohn, World Peace through World Law, Ilnd ed: 
1962, PP• 296-)02. 
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B,y adroit diplomatie soundings, the views of the two space powers 

and other members of the world community could be obtained and synthesized 

either through the foreign ministries of each country or under the United 

Nations auspices into the form of an aide-memoire suggesting the alterna-

tive shapes that an I.S.A. could ta.ke. Used as a worldng paper, this 

memoire could then be discussed and dissected in detail at a special con-, 

ference of the internatidnal community, if possible under U.N. sponsorship, 

to arrive at an understa.nding of the objectives, organization, membership, 

budget, voting rights and procedures for adjudication of disputes. Instruc-

ti ve inaight could be ga:Lned from the manner in which the IAEA was brought 

into being, though greater care should be exercised to profit from the 

latter's shortcomings, both at its inception and later. 
' ' 

Bhould diplomatie s6undings reveal that the inclusion of every 

nation in the I.S.A. fr~ the very outset..t.is overly ambitious, recourse 

might be had then to a ~adualist approach which would have several 
i 

subsidiary phases. The tlradualist- plan is premised on the assumption 

that some inspection among some nations is not only preferable to none at 

all but is a worthy ente~rise in itself and, furthermore, increases pros­

pects for adoption on a broader scale. GEadualism proposes a reciprocity 

of maves based on a positive appeal to ensure the development of a legal 

arder in space as contrasted with the destructive and negative appeal 
' 

prompted by those whose ~ solution to the problem lies in the escala-

tien of all sorts of weapanry and thereby create chaos and disorder in 

outer space. 

A gradualist approadb ~ be ta.ken up by one group of States, either 

the Bastern o~ the Western bloc, whichever is more amenahle to diplomatie 

soundings made in regard to the establishment of the I. s. A. 
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If the ~ad.uallst ap:proach is ta.ken up by the Western bloc states 

in which case a modest beginning ~ be made by the United States and 

-Canada. dra.wing u:p an ~eement for joint execution of the regulatory 
' ' 

and control functions :pr.eviously described far the proposed I.S.A. 

This bilateral arrangement could be underta.ken as an experiment to test 

the effectiveness of the proposed agency and to iron out any organizational 

and teclm.ical wrinkles. US-Canadien colla.boration could lead to wider 

partnership by inviting :the Latin American nations to join and to con­

tribute their nations, ~quipment and facilities to the enlarged I.S.A. 

After -a·given period, a pause for re-examination of the functions, 

staffing, ·logistics, prQcedures and detailed operation of the I.S.A. 

should ta.ke place, resulting in su ch changes as ~ be deemed necessary. 

Subsequently, the UK an4 the Common Market countries and, later all of 

the NATO nations should'be invited to join the ranks of the I.S.A. and 

submit their satellite iaunchings to its control as weil as funds, equip-

ment and personnel. ShQuld France prove to be unwilling to associate 

itself, as it is most likely, she might be left outside for a time and 

progress made with those willing to pa.rticipate. 

Following a.nother period of operation, testing and examination, the 

multitude of nations comprising the politically neutral world could be 

invited to participate, which would significa.ntly enhance the universality 

of I.S.A. and provide thereby an ever more credible instrument for ensuring 

universal security. Each new entrant should be fully convinced of the necessi-

ty of contributing money, equipment, facilities and personnel to maintain the 

inspection posts on earth and in space, as well as international launching 

bases, according to the: individual capacity but with constant stress on the 

importance of all participants performing an active and responsible role in 

I. s. A. After the se m~s, which could be undertaken . in separa te phases 
1 .. , 
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indicated or in those cambinations possible within the dynamics of politics 

and operational requirements,the members of the Soviet bloc could then 

be asked to join; concurrently, or subsequent to this, People's Republic 

of China could be invi ted. 

A similar gradualist approach could be taken by the Eastern bloc if 

they are more amenable to the diplomatie soundings made in regard to the 

establishment of the !.S.A. While we do recognize that realities of inter-

national politics might demand such a gradualist approach it is our sub-

mission that the time is ripe for a bold move to create legal order in 

space by the world cammunity because the technology for the next phase or 

weapons, as exemplified by manned space stations and satellite destroyers, 

is not yet fully developed. The crucial decisions concerning the future 

of thes~ weapons have yet to be made, permitting a redirection of their 

functions on behalf of. the proposed I. s.A •. and eventual space control, and 

thereby the development of a legal order in space. 

On the uni versalist leve! of atomic energy we should take note of the 

proposa! first put forward by the United States in 1946, known as the 

"Baruch Plan. u140 According to this proposal, an international authority 

would be set up which would own all fissile material in trust for the world, 

and own, operate, and manage all facilities in handling dangerous amounts of 

such material. When a control system was in full operation, the manufacture 

and use o:t' atomic weapons would be banned and existing stocks disposed of. 

This plan, known as the Atoms :lôr Pèace Plan, was, however, not accepted. But 

ten years later, following another United States proposal made originally in 
., 

140
u.N. Atomic Energy Commission, orr.Rec., lst year, lst meeting, Nô.l, p.4 
vide also, Atams for Peace, s. Doc. No.55, 84th Cong., lst sess.(l954). 
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8 December 1953, the treaty of 26 October 1956, succeeded in setting up 

the IAEA. 141 It is contenàed that a failure to accept any proposal to 

develop a legal arder in puter space by the establishment of the I.S.A. 

would merely be repeating the error of 1946 when a splendid opportunity 

of ensuring that nuclear energy would be used only for peaceful purposes 

142 
was missed. 

One of the first points historians of the 2lst century will malte about 

the latter half of the 2oth century is that it marked the beginning of a 

break up of the bipolar wprld and the enœrgence of a new, multipolar balance 

of power. They will note that a major catalyst was the diffusion of nuclear 

tecbnology, along with the post war economie recovery of Europe and Japan 

and the emergence of a new major power in China. Although. this trend is 

just beginning, as new centers of power emeege there will be a growing 

premium on co-operation rather than coercion in international relations. 
. ', ' -· 

This will be necessary in arder ta solidif'y allia.rices and create new ones . ~ . . 
1'' 

and because there will be a greater number of States capable of pursuing 

an independant cour~e in international affaira. One need only name France 

and China, to illus,trate this trend. It is the fact that such independent-

14
lyide: E.B. Stason, Atoms and the Law, 1959· 

14211The systems of inspection aàministered by international agencies in the 
field of nuclear energ, as found in the statutes of IAIA, ~ and the 
Euratom, if allowed ta ope rate, will provide valuable 1essona not only 
for similar schemes of' international co-operation in the peace:f'u.l uses 
of outer space but also for any ef'fective plan of general disarmament 
without which there is .no real hope in the complete demilitarisation of 
either nuclear energy ()r outer space. u Bin Cheng, International Co-opera­
tion: From Atoms ta Space, BYIL (1962) 247. 
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minded countries have yet to achieve fUll realization of their military 

potential and ambitions that a bold move in creating a legal order in 

space is necessary and possible here and now. 

There is one general statement that we must bear in mind and that is 

that increasing human knowledge, increasing human power over the elements 

and over space, is bringing about an interrelation between all people so 

that a world order, a world government, is becoming in our lives unavoidable 

reality. In the field of outer space we saw in our discussions in earlier 

chapt ers that the two space powers have made comparati vely significant 

progress in declaratory peace. Complementary programmes and projects are 

necessary to ma.intain ·and to mobilize this momentum.. Establishment of 

the I.S.A. presents such a catalyst. 

It is therefore felt that by clarit.ying and proposing legal arrange­

ments within the scope set out in.this study, lawyers can contribute, 

in cammon with governmental and international officials interested in 

international organization, to foster a clima.te in which durable inter-

national machinery and comprehensive codes for space activity that appears 

necessary could be launched so that eventually through a g,ystem of controls 

a legal order in space could be developed. 

In concluding this study we would like to quete Richard Gardner: 

We are developing institutions, brick by brick, to construct a regimè 
of law and order in outer space. No Congress of Vienna can promulgate 
a grand Code of Space. In a divided world such as ours, the best means 
to develop the values of law and order are through co-operative arrange­
ments on specifie tunctional problems."l43 

143Address by Richard N.Gardner, Deputy Asst.Secty. of State for International 
Organization Affaira on "Outer Space Co-operation and the U.N.", before the 
section on International and Comparative Law of the American Bar Associ.tion, 
on April 4, 1962 in San Francisco. Vide: Dep't of State Press Release No.484, 
Aug. 2, 1962, P.9. 
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* Adopted from Gàll.owq Bilene 1 International Regulation of' Outerspace Acti vi ties 
Bulletin of' Atomic Scientiste, April 19651 P. ;8. 
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