ROLE OF INTERNATIONAL ORGANIZATIONS
IN

THE DEVELOPMENT OF A LEGAL ORDER IN SPACE

by

Nandasiri Jasentuliyana _
LL.B, (Ceylon), LL.B. (London), Proctor $.C. and N.P.
Office of Outer Space Affairs, United Nations Secretariat

A thesis submitted to the Faculty of
Graduate Studies and Research in partial
fulfilment of the requirements for the
degree of Master of Laws.

Institute of Air and Space Law,
McGill University

Montreal ' August 1965




PREFACE

The purpose of this study is to explore the possibility of developing
a legal order in space through the technique of an internationel organization.
The motivation for this study springs from the words of the United Nations
General Assembly in that body's desire "to avoid the extension of present
netional rivalries into this new field" which holds the promise of unique
benefits for all mankind. In this sense, it is a study of the strategy of in-
terdependence in the space age. |
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theory and studies developed by the scholars in recent decades who are cited
both in the body of the thesis and in the bibliography in general. Many
others have influenced my thoughts on this subject over the years, in par-
ticular, Professor Peter Sand of McGill University, Dr. G. Fitzgerald of
the ICAO Legal Bureau, Professor Oliver Lissitzyn of Columbis University,
and Mr. A.H. Abdel-Ghani, Chief, Outer Space Affairs Group, U.N.

Specisl acknowledgement is made of my indebtedness to Professor Ivan
A. Vlesic of the Institute of Air and Space Law, for his helpful guidence
during the preparation of this dissertation, and above all for his interest
and co-operation.

To Dean Maxwell Cohen, Director of the Institute of Air and Space Law
and Dean of the Faculty of Law at McGill University, I am indebted for the
thought provoking discussions in his seminar on International Organizations
which initiated my interest in this field.

To the Commonwealth Scholarship and Fellowship Programme under whose
sponsorship I was able to undertske research work in Canada.

To the Librarians at the Institute of Air and Space Law, and the Legal
and Outer Space Sections of the United Nations Library.

For typing the dissertation and the manuscript I wish to thank Mercedes,
Maureen, Merylan, Pamela and Gail.

Finally, I dedicate this work to my Father who has teken a great deal of
interest in my educational work and has through the years been a great source
of inspiration and encouragement.

The present paper was written before the writer joined the United Nations
Secretariat. The views expressed here are those of the author in his personal
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GENERAL INTRODUCTION:

A Perspective for a Legal Order in Space.

It may seem strange that man should strike out in a new venture
in peaceful co-éxistencevon the Moon, Mars or Venus, before learning to live
peacefully on earth. But now that we have reached another world, it is time
to look beyond the sparkle #nd glamour of the adventure to the sobering
reality of what these advances mean. Fof,'hone are so blind as those
who will not see.! |

The challenges of space are many and by virtue of its natufe it is
a logical arena foi co-operetion among men and naﬁioﬁs. Howevef, it
also entails new problems both in its military potentialities and in
the power of space technology to affect men's physical envirohment.

In his conquest of space man also seeks to ascertain the law governing
his astronsutical activities ~ both on earth and in space.

This challenge has fired the imagination of many legal scholars and
has resulted in a flood of literature. The law always has had as its
object the reconciliation of divergent and conflicting interests. The
problem today is that human ingenuity has created forces of tremendous
power, and the need for their control is both urgent and indispensable
for the very existence of man. Similarly, the need for a more effectual
system of international law has become a necessity. Hence, it is up to
the lawyers and jurists to balance the conflicting intereéts in space
among the peoples of the world, by working towards & more effective form
of International Order instead of Inter-National Order.

| Since time immemorial man has dreamed of rising above the atmosphere

which surrounds his planet and exploring the vastness which lies beyond.



It is a magnificent dream, compounded of his inherent spirit of adventure
and thirst for kncwledge.l

Full realization of the dream is not yet in sight but those now
living in this era of expanding technology az;e privileged to witness
the early steps towards the goal. Some man-made objects are this moment
orbiting about earth as companions to natural moon which has been circling
the planet for millions of years while others have been launched to roam
the solar system forever, mute testimony to human capabilities for fulfill-
nent of the great dream.

Our solar system consists of nine planets in a galaxy (the Milky Way)
perhaps 100,000 light years in diesmeter (each light-year being equal to
about 6 trillion miles). Within this galaxy embré.cing billions of stars,
millions of which like the sun, are the center of a planetary system. Beyond
our galaxy millions of other galexies, with their stars and planetary systems.
Man's telescopic observable universe extends at least two billion light years
from us in all directions. The cosmos appears infinite.

The nearest neighbour outside our solar system is Proxima Centauri,

a star about 28 trillion miles away. Assuming travel by spaceship at the
speefk of light of 186,282 miles per second were possible, travel one way to
Proxima Centauri would exceed four years.

Thus it appears that inter planetary travel for the foreseeable future

will be limited to our own solar system.'2 Some of the planets such as the

" :
For an historical review of the evolution of the speculations from ancient
times see Ley, W. Rockets, Migsiles and Spq.ce Travel; N.Y. 1957.

2US Congress House Select Committee on Astronautics and Space Exploration,
Space Handbook - Astroneutics and its Applications; Staff Report, H.Doc.

86, 86th Cong.; lst secs.; #1959, pp.17 and 18. See also - Adams, Carsbie, C.,
“Space Flight", 1958, Levitt, I.M., "A Space Traveller's Guide to Mars" 1956
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Earth, have natural satellites of their own such as the Moon situated
about 240,000 miles from the Earth which is one of the oldest objects
in the solar system. Because of its lack of eny appreciable atmosphere,
it remains to this day in essentially its original state, and for this
reason it is an important object of study in space research. Among the
pianets, Venus and Mars naturally have been the first to receive close
study by means of space probes. The solar system we hope to explore ié
tiny in relation to the universe as a whole, but an area of tremendous
‘magnitude in Earth t:erms.5

Viewed in man-terms of time and distance, the challenge might seenm

insuperable. Yet one has only to review the technological accomplishments

of menkind in the twentieth century -and the 'impossible' becomes merely
'difficult'. "In our present situation we are reminded to some extent
of the situat'ién created by the successful adventures of Christopher
Columbus in the year 1L492. Then new continents which had hitherto only

been dimly imegined were discovered and became rea.lities."u

5 "Assuming that we have a Spacecraft which can travel atua constant
speed of 25 miles per second (90,000 m.p.h.) in any direction in
space, it would take this vehicle to travel from the earth to various
destinations in space:

Destination Duration of Trip

The Moon 2.9 hours
Mars (nearest approach) 16.0 days
The Sun 43.0 days
Uranus 780.0 days
Pluto 4e5 years
Alph Centauri (nearest star) 30, 000 years
Center of Milky Way (our galaxy) " 560 million years

Andromeda Nebule (nearest spiral galaxy) 15 billion years
DuBridge 'Space loration: How and Why?' Cited by McDougal Lasswell
and Vlasic, in "Law and Public Order in Space" Yale, 1963, p.hl.,
hereinafter referred to as "Law and Order in Space."” ‘
b’Fr. W. Von Rachhaupt - First Coiloquium"'on Law of Outer Space, The Hague,

1958, p.l.




Wilbur Wright in 1908 said "I confess that in 1901 I said to ny
brother Orville that men would not fly for fifty years. Two years later
we ourselves made flights." Who foresaw the Commercial and Military
developments of modern aeroneutics in those early days of flight?

However, now that in defiance of the law that what goes up must
come down, Man has gone there and stayed there; it is necessary to
take a lesson from history and learn to view things more realistically
than was the case before. "Although the problems are many, the currently
contemplated space missions are technically possible, and even the hazardous
new environment of outer space presemts no conditions which are impossible
to counter in modern technology."5

There 1s more involved in space exploration than satisfaction of men's
natural curiosity; his objectives have been comprehensibly identified by
the distinguished authors of "Law and Public Order in Space" (Power and
Security, Wealth, Enlightenment, Skills, Well-being, Respect, Loyalties
and Rectitude).6

The scientific data to be gained can be translated into benefits to
man's peaceful existence on his own planet. Those are specific applice-
tions which already are obvious: expanded and improved world communications
through the use of artificiel satellite relays; intercontinental television;
advances in meteorological science; navigation, geodesy, mapping.

Agtronautics, although a new industry, already has an important lmpact

on the government private industry and employment. According to some forecasts,

2Prof. H.G. Stever - Chairman of NASA and the Institute of Aerospace Sciences
in "Outer Space Prospects for Man and’ Society" ed. Bloamfield N.Y. 1962, p.29.

6Law-and Order in Space" op. cit. supre note 4, at 66




-5 -

within the nex£ decade, it may well become the largest industry in terms
of employment, with every mcientific and engineering field partaking in
its expansion.

Andrew G. Haley predicted that: "From the astronaut's efforts will
arise the greatest industrisasl éamplex in the history of the world. The
combined number of production workers in the automatic field of the entire
world and the dollars spent on the autometive industry will séon, in each
case, be equal to only a fraction of the astronasutics industry. During
the next 10 years the peoples of the Earth will finally be faced with en
industriel revolution never before realized - even on & prorated basis
and taking into consideration all elements of finance, population and
industry.“7

The long term benefits are less tangibles They lie in knowledge.

The modern world in which we live is the product of the accumulated
knowledge of centuries. Solution of the mysteries of the universe cannot
fail to elevate man's status on Earth and bring a world standard of existence
beyond anything we can now imagine.8

However, the opportunities afforded by space exploration should not
blind us to the corresponding problems it will present us with. There is
& great tendency to hope that the conguest of space will solve & host of
present problems. The facts of recent history demonstrates to us that

instead it will more implacebly confront us with them.9

7"The Next Ten Years in S%gce (1959-69) " Staff report H.Doc. 1115; 86th
Cong. lst sess: 1959, p.67

8Ibid, and "The Practical Value of Space Exploration; House Report,

No. 1276, 8Tth Cong; 1st sess. 1961.

9ploomfield op._cit., supra note 5 at 31-63.



A question that is most intriguing concerns the problem of sovereignty -
what is the extent of sovereignty outward or upward of a sovereign nation.
We know that sovereignty of a ccastal state extends over its territorial
sea. We know that the juriscistion of the subjacent sovereign extends
over its airspace. Does sovereignty extend beyond the airspace? If so,
how far? If not, where does airspace end and outer space begin?

Other questions may be more immediately practical; but this question
of govereignty in space has been ﬁore thoroughly discussed and disputed
than any other.lo Within limitations, it is generally agreed that outer space
is a different entity from airspace, and some where there lies a dividing
line between the two. Most writers agree that "at some point there is a
limit to the extension of terrestrial sovereignties, and that in due course
practicel international necessities will lead to 1its definition."ll Apart
from this general agreement in the principle, there is the widest variation
in the proposed application,'and for every suggested legal opinion there
appears to be gome astronomical opinion to back it up.

Outer space is utilized by artificial satellites intended to advance
scientific knowledge, by military spacecraft and missiles, and by inter-

planetary craft. These diverse types of craft and activities in outer

10yide: "Public Order in Space" 267-81; Andrew G. Haley, "Space Law and
Government™; N.Y. 1963, p. [(-116; hereinafter referred to as, 'Space
Lawv and Governmment."

lJ'Jc—':ssmp and Taubenfeld, Controls for Outer Space, N.Y. 1959, at 209.
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space provoke equally diverse problems.12

Now that manned space flight has been accomplished, it will, we may
. suppose, be but a matter of time until men are placed on other planets,
and this achievement will lead to problems of jurisdiction and sovereignty
which mey dwarf in seriousness the present problems of an upper limit to
the ares in which national sovereignty may be claimed. The jurisdictionsal
problems will be transferred to the areas through which the men will travel,
end on which they alight. First among the problems encountered thereby will

be the legal status of space itself. Whether it should be res omminum communis,

on the anoclogy of the high seas and therefore being extra commercium, it will

be incapable of appropriation or it should be res nullius, capable of appro-

priation. The proposed legal status of the moon and other stellar bodies,

is like space itself either res omminum communis or res nullis.13

12No definite public objection has until now been made to.the overflight
‘of national territory by artificial satellites. The USSR has made no
objection to the laumching of any satellite, even of those which cross
Soviet territory and a United States Deputy Secretary (Quarles) has stated
that his country would have no basis for objection if the Soviet Union put
into orbit in outer space a reconnalissance satellite capable of observing
the United States. (see Becker, C. "Major Aspects of the Problem of Outer
Space" 567). This statement on behalf of the United States exceeds expli-
citly the position which is no more than implicity in the Soviet Union's
silence. The USSR in making no objections, may either have adopted a
view similar to Quarles', or it may in fact have objections which have
remained unvoiced for some good reason and as such we may venture to say
that it is perhaps an initial stage of the development of & principle of
customary international law permitting the orbiting of satellites not
designed to infringe the sights of other states or inflict injury or damage.
However, it still remains a problem that is far from being settled.

Dne United Nations General Assembly resolution 1721 (XVI) of Dec.20, 1961,

- and resolution 1962(XVIII) of Dec. 13, 1963m declared that outer space will
be incapable of appropriation but will be open to exploration and exploita~-
tion of all States for peaceful purposes. However, problems are still many.
For a discussion see Jessup and Taubenfeld, op. cit., supra note 11; Kenneth
A. Finch - Terrestrial Claims to Celestial Bodies; 2nd Colloguium on Law of
Outer Space, London 1959 and Public Order in Space, op. cit., supra note L,
p. 05-9k.




Concerning the problem'of the status of artificial satellites and
spacecraft themselves, it has been suggested that the solution will be
found with reference to the status given to the space in which they are
moving to determine the claims relating to competence to counter nationality
to such craft, symbolizing the acceptance of a rule of international law
which states that a special relationship exists between a particular state _
and the transport instrumentelity which has the nationality of that state.lu
Some of the problems arising from space flight have more igmediate
importance and more immediate effect, than the legal status of‘stars or
of space - the problem of damages caused by space activity, both to objects

Z Another example of a practical

on the surface of the earth or above it.l

problem which camnot await a more rational world order is the cluttering

of radio channels with signals to and from satellites on frequencies which

vimpinge on those used for work day activities on earth, a problem which

will predictably intensify as communication satellites become operational.,l
Problems relating to pollution and contamination, and approprietion of

cosmic rays in addition to more remote contingencies of regulating the re-

lationships between the existing communities which may be found to exist

on other planets or their satellites have to be faced. But beyond all this

thor further discussion vide: Law and Order in Space" pp.541<543 and 550-565.

l5See Cooper, J.C. Memorandum for an International Convention on Third Party
Damage @aused by Space Vehicles, Third Colloquium on the Law of Outer Space
Stockholm 1960; Bresford, S.M. - "Liability for Ground Damage Caused by
Space Craft", "Legal Problems of Space Exploration" symposium, staff report
Doc.No. 26, 87th Cong. lst sess. March 1961; hereinafter referred to as
"Symposium". vide: Infra Ch.I.

l6Interna.tional Telecommunications Organization ITU is meking great efforts
to resolve this problem within its framework. See also Andrew G. Haley,
"Space Age Presents Immediate Legal Problems", lst Colloguium of the Lew
of Outer Space; The Hague 1958, p.5. Vide: Infra Ch.II, and Ch.III.



lies the realm of military security, and it is here that the most profound
issues of law and order will increasingly arise.

Legal problems that relaté to activities in outer space are therefore
already numerous and will grow in volume as space activities unfold.17
"Gradvaelly and inexorably (flight) traffic will increase, new propulsive
systems will be found which will reduce the cost of construction and
operation, commercial enterprise will demend access to space, emigration
will commence meteorite mining will become an industrial objective, and
all the ancient problems of law will be re-asserted under vastly more
camplicated circumstances."l8 As the problems accumulate, the statesmen
of the world face the ardous task of bringing space technology within a
framework of internatioﬂal order.

However, none of these and rglated problems can be resolved in space.
Their solution must be sought on earth throﬁgh statesmanship, fational
military policies, diplomatic negotiation and above all in creative and

imaginative planning in the fields of international law and international

organizetions.

17"Again there will arise in a new frame of reference problems of neutrality
and belligerency, of neutrality, domicile, statelessness, interment, asylum,
sequestration, blockade, howering extra territoriality, embargo, repraisel,
boycotts, expropriation, piracy, contreband, customs, prize proceedings,
emigration, immigration, mandates, colonies, tortions, violations, civil
claims, venue jurisdiction and so on." The list could be extended many
times over - See Hogan, John, C., St. Lewis University Lew Journal, Spring
(1952) p.79 for a complete list. '

lBHaley, A.G. - "Space Law and Metalaw - A Synoptic View" Harvard Law Record

Nov. 8, 1956.
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It is with this task that we are concerned here. This paper there-
fore does not attempt to discuss the>myriad of foreseeable legal problems,l9
rather it is limited in the maiq to the more general consideration of the
development of a legal order in épace, through the technique of interna-~
tional orgenization. We are here.therefore not concerned with prophecy
but an exposition of the legal andipolitical trends that are already taking
shape.

The legal ordef that is envisaged here is not confined to the process
of enumerating rules of international law for the conduct of space activity.
Our task is a much wider task of establishing a system of controls within
which exploration of outer space will take place in an orderly fashion.
Meny people envisage law as a kiné of itany of prohibitions and permissions.
What is generally overlooked is the creative function of the legal system
as a factor in the complex process of mobilizing community action to deal
with situations whicﬁ require positive aﬁd~sustained ;easures. Mr. Schacter
says:

Lew in the U.N. (or elsewhere for that matter) is not to be approached

as & set of autonomous norms which dictate decisions but as a process

through which states and ﬁeoples‘pursue their interests and undertake
‘joint action in accordance with felt necessities and velues,"20

19On background material on legal problems relating to outer space, vide:
a compilation entitled "Legal Problems of Space Exploration: A Symposium"
Galloway (ed.) prepared for the use of the Committee on Aeronautical and
Space Sciences, US Senate, 87th Cong.; lst sess.; March 22,1961. For
outer space documentation generally, vide: a compilation entitled "Documents
on International Aspects of the Exploration and Uses of Outer Space, 195L4-62,"
Staff Rept. prepared for the Committee on Aeronautical and Space Sciences,
US Senate, 88th Cong. lst sess.; Doc. No. 18, May 9, 1963.
QQAs stated by Mr. Oscar Schacter, Director of the General Legal Division,
U.N. Secretariat, in his lectures on "Law Politics and Action in the
United Nations," delivered at The Hague Academy of International Law,
The Hague, in July 1963, which the writer was priviledged to attend.
Vide: Hague Academy of Internetional Law Lectures, Vol. 109 (1963) Part II
169-256, Leyden (A.W.) Sijthoff, 196L.




In discussing the development of & legal order in space we therefore,
are concerned with a far wider function than the drafting of principles
in the "well-worn language of legal conceptualism.” A legal order in
which the commnity action will be mobilized through international
orgenization to deal with the situations which require positive and
sustained measures in the whole complex of outer space activity.

It is our thesis, therefore, that legal order in space has to grow
but not grow wild. It should be seeded and nourished in the light of
knowledge, framed within legal principles established by world agree-
ment through international organizations, and thus develop and flower
as science unravels the mysteries of space.

As we proceed, we will identify this process as it is taking shape
today. In the next two chapters we will examine the role of international
organizations responsible for the new process and in the final chepter
we will attempt to evaluate their role and conclude with an examination
of the role that an international organization could play in the develop-

ment of a legal order in space.
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CHAPTER I

CO-GPERATION IN THE UNITED NATIONS AND THE
DEVELOPMEST OF A LEGAL ORDER IN SPACE

Examining the inpiicaticrisw oft‘vvth'e organizations and general principles
that govern international space a.ctiv’.’nt:!.es‘ should help to identify the ways
by which: aesired regulation nay 'be accomplished. If the purpose and degree
of present methods of regnlatioh cén be determined, the result should
contribute toward a more \speciﬁc awareness of some of the details ine
-volved in ascertaining the process that womld help evolve a legal order
in sgpace.

Various international organizations interested in space activities
have by thelr charters or constitutions and recommendations or resolutions
containing general principles for guidance in the use and exploration of
outer space have contributed to the development of & legal order in space.

It is our purpose here to examine the work of the United Nations in order
to determine its role in the process of developing such an order.

Whatever the merits of the political realism of Dumbarton Oeks and
San Francisco, with its emphasis on security rather than lew, it has since
become clear that there can be no security without a framework of interna-
tional legal order. This fact has been evidenced by the persistent efforts
within the United Natiomns to &pply more effectively existing precepts of
International Law.

Although relatively little recognition has been accorded to legal decisions
and opinions scattered throughout the records of meetings, Secretariat memoranda,
press releases, and other miscellaneous documents, it is, nevertheless clear that
these acts are gradvally adding to the body of International Law. Indeed

in saome fields such as outer space affairs it is clear +that when welded
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together they will form & coherent and useful system of law. It therefore is
imperative that we examine how the contending interests in the field of space
have been given legal accommodation in the United Nations, so that we may
ascertain the impact of a contemporary process that is building legal order
in outer spa.ce.l

The ground on which the activities of the United Nations in the field
of outer space rest is the provision in Article 1, paragraph 4, of the Charter
stating that the United Nations shall be a center for ham&niz'ing the actions
of its Members in attaining their common ends, and the pledge given by Members
in Article 56 "to take joint and separate ac;ﬁion in co-operaiion with the
Organization for the achievement" of solutions of intérna.-tional economic,
social, health, cultural and educational problems. The General Assembly,
the Economic and Soclal Council, and their subsidiary organs, as central
organs for harmonizing the actions of Members, have developed intermational
co-operative activities in fields with a scientific interest. The 8ecretary-
General has similarly used his functions to promote co-operation smong
Governments.

The question of a legel order in outer space was first thought of in
1957 when it was introduced into formal disarmement negotiations by the

United States at a meeting of a Sub-Committee of the United Nations

loscar Schacter, The Development of International Law Through the Le
Opinions of the U.N. Secr'et'iia.riat"', B.Y.1I.L. 1918 (Vol.: 2'5')','3 pE. 2. ege
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Disarmament Copmisslon. To a large extent, though not completely as we

shall see, it has remained emmesghed in the problem of arms con'l::ro.'l..2

Many of the differences _betwggn the two major parties involved in the

United Nations activities with respect to international co-operation in

space have revolved around the questiqn of what constitutes legitimate

space activity. And this, of course s ’he.a turned on the kinds of space

progremmes that each hg.s wanted to place under an arms control agreement.

The test of legitimacy for the Soviets is whether an activity is military

or non-militery. For the United States it is a question of whether the

activity is peaceful or aggressive. Both these distinctions have invited

difficulties. United States argues that the Soviet distinction is unworkable

from the technical point of view since almost every kind of space activity

at this early stage may have military applications. The US distinction is

based on the motivessplus acts. ' Taken to its loglical conclusion ‘the motives

210 the General Assembly (XIV) debate on the question of "The Peaceful Uses of

Outer Space,” Cuba stressed this point: "The missiles and rockets with which
the Soviet Union and the United States have launched artificial satellites in-
to outer space are far from being purely and simply scientific instruments for
exploration. This is recognized by all Powers, especlally by the two great
Powers which have opened the way to the era of outer space. In submitting

this item at the last session of the General Assembly, the Soviet Government
warned us that the danger for humanity did not lie in such rockets and missiles,
but in the atomic and hydrogen bombs that they might carry. In the explanatory
memorandum submitted by the United States delegation with regard to this item,
it is stated 'the potential uses of ocuter space for destructive purposes are
only too apparent.’

"So far as the Cuban delegation is concerned, this is the most important aspect
of the entire question . . . . We cannot divorce these powerful missiles from
the armaments race because they have put into orbit satellites and planets,

and have even reached the moon. If nuclear arsenals were destroyed and if we
succeeded in prohibiting the manufacture of nuclear weapons, then the missile

‘would be an instrument for scientific exploration only and space ships would

be reduced to the concept of Jules Verne, that is, to vehicles for peaceful
travel in outer space." (UN Doc. A/C.1/PV.1079, 11 December 1959).

5US, Congress House, Committee on Science and Astronautics, US Policy on the

Control and Use of Outer Space, 86th Congress, lst Session, 1959.
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of the United States are all peaceful; therefore, all of its activities in
space even those carried on by the military, are peaceful activities.h Us
motives are doubted by the Soviet Unlion as there is no precise way of
determining motives, and so in practice no agreement that would help

evolve a legal order in space was possible based on these distinctions
exeept the instances of co~operation concerning such activities as weather
and commnicetions satellites whose military utility is sufficienily ninixal
to avoid any serious objectiohs.

A new impetus toward creating a legal order in space through the United
Napions was initiated by the launching of the Soviet gputnik in 1957 which
resulted in & reassessment of the policies of the space powers. However,
it seems unlikely that the new approach was intended to bear concrete results.
It appears rather to have éerved as & propaganda move on the part of the US
to counter the Soviet success in space. The original proposal by the US
President, which wag later submitted to the Disarmament Sub-Committee, had
been presented in the context of the old American demand that any agreement

required adequate inspection procedures.

1"Abrta.ha.m Chayes, then Legel Adviser to the US Department of State says, "it

is well to be precise about what is meant when we talk of peaceful uses of
outer space. It is perfectly clear that the dividing line cannot be drawn

on the basgis that a particular space activity has military applications or is
carried out by military personnel. A navigational satellite can guide a naval
Yeseplas well as a merchant ship. A communications satellite can serve a
military establishment as well as civilian communities. Photographic obser-
vetion from space may be used for mapping or for military planning. The in-
struments which guide a space vehicle on a seientifiec quest may also guide

a space vehicle on & military mission. American and Russian astronauts have
been members of national armed forces, but this has &fforded no reasom to

challenge their activities." International Organization and Space; proceedings
of the Conference on the Law of Space and of Sate e Cammnications,
Chicago, May 1963, p.58.
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The Soviets had comsistently re;jected this requiremnt as simply an
American attenpt tt espionage > gnd it sheuld have been evident that the
Soviets would not aecept inspection in an area where they had epparent
superiority.

Then, on January 12, 1958, the President sent a proposa.l to Premier
Bulganin which in effect called for the b&nning of ICBK'B from outer
space. The Soviets saw this as an attempt by the United States to gain
a miliﬁa.ry advantage. Any Soviet retaliatory attacks on the United
States would involve the use of rockets and these would ha.ve«to g0 through
outer space in the course of their flight to the target. The Soviets had
by this time decided to focus on rockets &s a major component of their
strategic force, and without them that force would be considerably
weakened. On the other hahd, the United States had a strategic force,
made up to & great extent of long-range bombers and medium-range missiles,
located on the periphery of the Soviet Union.5 If the Soviets had agreed
to ban ballistics missiles from outer space they would have been helping
to create order in space, but would in the process eliminate a major part
of their strategic force. As the original Soviet text puts it: "One
cannot fail to see that in raising the question of banning the use of
cosmic space for military purposes the United States is making an attempt,
throuéh a ban of the inter-continental ballistic rocket, to ward off a
retaliatory nuclear blow through cosmic space while maintaining its nume-

rous military bases on foreign territories intended for attacking with
nuclear weapons the Soviet Union and peaceful states friemndly to it. w0

’Reymond L. Gerthoff, Soviet Strategy in the Nuclear Age (New York: 1958),
p. 227. L ‘

6United Nations General Assembly, official reeords s 15th session, Annexes,
Doce. A/3518 1959, pe3.
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The V.Sov'i'ets answered the American proposal with one of their ewn. It
a.cceyted the American proponl that military rockets be banned from outer
space, but also stipulated tha.t at the same time all foreign military
bages be l:l.qui.v.m:t:ed.7 This old demand had been rejected many times by
the United States on thé grounds that 1t would significantly weaken
the military position of US vig-a-vis the Soviet Union. it may be
relevant to point out at this stage that it was the United States which
first introduced the question of attempting to create & legal order in
outer space in the context of disarmament and arms control.

These early attempts were made very cautiously by the space powers,
for it was possible otherwise to have approached it fram a different
direction, from that of disarmament, if at that stage they were interested
in creating a legal order in outer space.

The next stage in the attempts within the United Nations to create
legal order in outer space was centered rouné. the question of establishing
an independent agency to regulate space activity. We will postpone the
discussion of thls question for a later chapter that deals specifically
with this question. Suffice it to say, therefore, that the United States
first conceived of the idea of creating an agency but the US Administration
wasg advised that the time was not yet ripe for it and consequently the
Soviet Union took the honor of introducing theidea for the first time in

the United Nations in March 1958. United States rejected the proposal on

the ground that not enough is known as to how space would affect interna-

tional political systems. Subsequently, however, the United States

TSoviet memorandum of May 5, 1958, Dept. of State Bull. July 7, 1958, p.19
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agreed to & sfpdy" of the Q‘iﬂi‘ti@ of the feé.sibility. of such an orgenization
by a CMitiee , ‘which, in its report, rejected as’ inappropriate any attempt
to establish #‘ United Nations sjace agency.s a

Proposal of the Boviet Union to set up & Uaited Nations agency for
international co-opera.tion in research a.nd cosmic space and to serve as
& clearing house and co-ordinator for national rese!l.:mh9 and thg counter
proposal of the United States to set up a committee to study the very
same question by an Ad Hoc committee of the U.K. resulted in the decision
of the l}th session of the General Assembly to include both items under
the title *Question of Peaceful Uses of Outer Space. 110 The US proposal
suggested:

", . . that the committee should study the following:

(a) the activities and resources of the United Nations, its specialized
agencies, and other international bodies relating to the peaceful
uses of outer space; |

(b) the scope of international co-operation in the peaceful uses of
outer space and programmes which could appropriately be under-
taken under the United Nations auspices to the benefit of

everyone;

(¢) the future United Nations orgenizational arrangements to facilitate
international co-~operation in the peaceful uses of outer space; and

(d) the nature of legal problems which Rl arise in the carrying out of
programmes to explore outer space. '

At a minimum this proposal meant tha.t. any international action under the

aegis of the United Nations to develop a legal order in space would not be

BVide infra Ch. 3

7U.F. Doc. A/3818. See also official records of the General Assembly 13th
session, Annexes, Agenda Item 60.

10nme peaceful Uses of Outer Space,” United Nations Review, Jamuary 1959, p.10

1 _
Statement by Mr. Lodge in the U.N., Dept.of State Bull. December 15,1958,p.976
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orgenized for & year, since the Ad Hoc Committee was requested to report
its findings at the lith session of the General Assembly. The United
States proposal wes eventually accepted by the General Assembly. It was
at this point that the question of disarmament was finally segregated
in a meaningful sense from the question of international co-operatien

in space. Thus the two major Powers had committeed themselves to the notion
of creating & legal order in space under the aegis of the U.N. |

The mejor problem became the composition of the Ad Hoc Committee,
or, as it is usually referred to, the question of parity. The problem
arose from the Soviet demand that it have as many representatives on
the Conmittee as the West. This was only one in a series of moves by
the Soviets to claim equal repreSentation in ix;terna.tiona.l organizations.
The desire was to express itself in COSPAR and the IAF and finally in the
demsnd ‘for Troike in the U.N. Secretariat. It is interesting that,
slthough the Soviets had viewed itself 2 leading ome of the three major
blocs, aonly after the succéas in space did tﬁey start to demandthat
international Qrgahiiatims reglev'ctf this perspective.

Specifically, the original American proposal_ had suggested & nine-
Member comit£ee on which the Soviét bloc would have one vote. Thé Soviets
demanded a committee with equal representation from each of the three blocs. .
The Soviets felt they could hardly be expected to consent to a conmittee on
which they had only one vote, since they were without question the leading
space power. The United States rejectéd the Soviet view of the world and
argued that the two criteria for membership on the Committee should be:
demonstrated ability or interest in space, and accurate reflections of the

geographic membership of the General Ass&mbly.la

12statement by Mr. Lodge, Dept. of State Bull., January 5, 1959, p.26
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These differences were impossible tc; compromige for two reasens: first,
the United States was unwilling to accept wha*g it saw as an exdggeration
of the Soviet lead in space. Secoa@.? ‘the American delegation had ﬁo desire
‘to weaken its voting position ‘i‘n the United Ka.tions.13 The Soviets, pro-
bably for much the same ressons, remsined adsmant in their demsnds. The
United States then determined 1t wdrﬂ.d go shead with its intention of
setting up an Ad Hoc Committee according to its own criteria, over Soviet
objections. Under US leadership & twenty-nation group sponsored & revised
draft resolution calling for an eighteen-nation committee composed of

fifteen Wegstern and neutral nations and three Soviet bloc Statea.lh In

December the General Assembly created the eighteen-nation Ad Hoc Committee.”
The three Soviet bloc States plus thé United Areb Republic and India refused
to participate in the Committee's work.

The Ad Hoc Committee divided itself into legal and technicael sub-
committees and prepared a report for the lhth session of the General
Assembly. 16 Given the fact that the Committee was to 2 great extent a
creation of the United States, the fact that the United States was the
only real space power participating in its deliberations, and the fact
that all of the participating members were in varying degrees sympathetic

to the United States, it seems reasonable to assume that the United States

1 Lincoln Bloomfield, "The Prospects for Law and Order" Ouber Space, Ed.,
Lincoln Bloomfield (New Jersey: 1962), p.lOk

lh4pept.of State Bull., Jenuary 5, 1959, p.26.

15The Comittee was composed of Argentina, Australia, Belgium, Brazil, Canada,
{kechoslovekia, France, India, Iran, Italy, Japan, Mexico, Poland., Sweden, ‘
USSR, UAR, UK, .and 'USA.
The Committee elected Dr. Koto Matsudaira (Japan) as Chairman, Dr. Mario
Amadeo (Argentine) as Vice-Chairmap, and Joseph Nisot (Belgium) as rapporteur.
Two sub-committees were establishe &, technical sub-committee with Prof.
Antonio Ambrosini (Itely) as Cheirmen. These sub-committees held & total of
twenty-five meetings in which working papers were discussed and their deli-
berations served:in large part as ‘the is for the final repeort, which was
unanimously adopted on §une 25, 1959 (U.K.. Doc. A A/l1W1, 195 Y

16U. N. General Agsembly Official Becords, lhth session, Annexes, Agenda Item 25.
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could have exercised imaginative leadership if it had so desired. A
study of the report leads to the conclusion that that was not the case.
The report rejected, as stated before, suggestions to establish a

17 The two positive steps

United Nations space agency as m::propria.te.
suggested in the report were thuﬁ tﬁe General Assembly set up a special
comittee to deal with questions relsting to space, and that a small ex-
pert group within the Secretariat bé made responsible for acting as a
"focal point® for assisting intgrnationa.l co-operation in space.

The Committee's specific recmendations with respeét to space law
were equally conservative. 1In brief, its position was that it was too
early to determine what the law vill be; developments in space explo-
ration should necessarily preceed legal prescriptions. However, itv
was one of the earliest exercises of fhe United Nations which p.fobed
the question of a legal order in outer space., The Committee agreed
that since it seemed impossible to define all the legal problems that
might arise, it would proceed to identify and classify certain problems
on & priority basis, and to distinguish between those which seemed amenable
to early solution and those whosge sélution appeared more remote. The
Cormittee recommended the following general principles: (1) The United
Nations Charter and the statute of the Intermational Court of Justice
are not confined to the earth, and their provisions can be extended to
include activities in outer space. (2) Extensive study of the principles
and procedures which apply to the sea and the air space is necessary in
order to determine their relevance to space regulation. (3) It is
neither practicable nor degirable at the présent time to create & com-~

prehensive code of space law. The Committee held that "the rule of law

is neither dependent upon, nor assured by comprehensive codification and ...

Tyige "Internstional Space Agency,” infra, Ch.III
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premature codification might prejudice subsequent efforts to develop
the law based on & more complete understanding of the problem involved. w18
At the same time, however, it recognized that it is necessary for the law

to keep pace with the situation it regéllates.lg The report was, as

lBU.K. General Assembly Ofﬁ.cial Records 1hth session, 1959, Annexes,
Agenda Item 25.

9me Cammittee listed six priority problems as being amensble to early
solution:

(1) VWnether the satellite progrsmmes of IGY, in which satellite vehicles
were launched which travelled over other nationsz, had in fact established
that outer space is freely available for exploration and use by all in
accordance with existing or future international law or agreement.

(2) What type of injury any kind of conduct should establish liability for
injury or damege caugsed by space vehicles, and who will determine liability
and ensure payment for damages. In this connection the Committee recommended
studies of a proposed agreement providing for campulsory jurisdiction of ICJ,
and of the experience of the ICAO with the "convention on demage caused by
foreign aircraft to third parties on the surface."

(3) Allocation of radio frequencies to space vehicles.
(4) Prevention of interference between space vehicles and aircraft.

(5) Identification and registration of space vehicles and co-ordination of
launchings.

(6) Problems resulting from re-entry, descent, and landing of space vehicles
in other than launching countries. In this connection, the Committee re-
commended consideration of the possibllity that the rules of international
law which now apply to aircraft landing in distress be applicable.

Other problems ranked lower in order of priority were:

(1) official definition of air space and outer space, which were deemed
premature at the time., The Committee noted that the problems to which it

had given highest priority did not depend for their solution on establishing
this boundary. Two possible approaches were suggested establighing the boun-
dary as a range rather than a line, or using the type of space activity rather
than its location as the basis for legal control.

(2) Exploration of celestial bodies. Although this problem was not considered
pressing at the moment, the Committee suggested "the sovereignty should not
be claimed by & nation over celestial bodies; that such areas should be used
solely for mankind's benefit; and that an international administration might
handle such matters."

(3) Interference of space vehicles with each other. The Committee believed
that there was not much present danger of such interference, but noted that
it was a future possibility and suggested that the rules now applying to
air traffic might be related to space traffic.
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Bloomfield tgi#nea 1t, " . . . fairly rudimentary exercise, and one which
was extremely inhibited, both by the aﬁsence of the Soviet Union, and it
must be said, by the politically incomprehensiﬁle conservatism of the
United States.“ao

The rather hesitating approsch of the Committee to co-cperation in
space wag, it appears, if not & mirror of the American approach, at least
parallel to it. Whenever faced with a choice regarding co-operation in
space, the US had in the p&st alweys taken the wait and see option, and
the Ad Hoc Committee's report reflects i:ha.t attitude. The American position,
reflecting as it did the conservative approach, was of course the one which
- involved the least immediate gamble, although, if there ever is to be any
genuine iﬁternational co-operationk in creating a leéal order in space,
action must be taken before the éontours of space power politics have
hardened. The US was, in practice, following a policy which assumed that any
firm action by the U.N. with respect to space co-operation was piematu.re
until clear evidence of what changes space would effect on politics became
available. The Ad Hoc report nonetheless "represented the first concerted
inter-govermmental assault at the political level on outer space &s an
internatior;al problem area. n2l

The Ad Hoc Committee's report was submitted to the General Assembly
in July of 1959. This gave rise to a.nother debate mainly centered round
the question of establishing a permanent United Nations Committee on the
Peaceful Uses of Outer Space, which is to attempt to ereate legal order

in gpace; the one recommendation of the Ad Hoc Committee that resulted

21"Outer Space and International Co-operation,” Lincoln P. Bloomfield, to
be published in International Organization
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in action. Even here, however, the Camittee's report was never mentioned,
apparently because of the Soviet boycott. The major point of contention

was once again the question of parity, with the USSR still claiming equal

representation with the West. 22

Eventually the United States and the Soviet Union were able to work
out & draft resolution which both could suppoft s, and it was submitted to
the General A.ssembly.z3 The major stumbling block, parity, had been over=-
come by setting up & committee of twenty-fourzh which included twelve
Western States, seven Soviet bloc States, and five neutrals, Under the
old Soviet pa.rity formulea, a twenty-four member committee would have been
divided into three groups of eight each. Under the compromise the Soviets
got within one of thelr eight, while the West presumably still had a veto
in the twelve Western members.

The purpose of the Cormittee was to review the area of international
co~-operation and study practical and feasible means of giving effect to
programmes in the peaceful uses of outer space which could appropriately be

undertaken under the United Nations auspices; and to study the nature of

22&1 September 22, 1959, the General Asgsembly without objection included the
Ad Hoc Committee report as Item 25 on the Agenda of its fourteenth session.
This report was subsequently considered by the First Committee (Political
end Security) during December 1l and 12, 1959, when.twelve nations submitted
& draft proposal on outer space. These 12 nations were: Brazil, Czechoslovakia,
France, India, Japan, Poland, Rumania, Sweden, UK, USSR, UAR, US.

25 See supra note 22,

My 1bania, Argentina, Australia, Austria, Belgium, Brazil, Bulgsris, Cansds,
Czechoslovakia, France, Hungary, India, Iran, Italy, Japan, Lebanon, Mexico,
Poland, Rumanie, Sweden, UAR, USSR, UK, and the USA. U.N. Doc. A/AC.105/5,
Annex 1.
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legal problems which may arise from the exfle;ra.tion of outer spa.ce.25

The purposes of the Committee are interesting because of what they
leave out. In the draft resolution setting up the Ad Hoc Committee, it
had ‘been specified that the Committee look at the activities and resources
of the United Ne&tions which were available for promoting co-operation in
space, and t§ study the need for any new organizational arrangements - a
U.N. agency. The possibility of a U.N. space agency that had at one time
been widely popular had apparently been allowed to die from inaction.
Further, the resolution made no mention of the Ad Hoc Committee's recom-
mendations that an expert group be set up within the Secretariat to act
as a focal point for scientific co-coperation and exchenge of information.
This insured that there would be no permenent group within the U.N. with
a responsibility for promoting co-operation.

The one rafher positive note in the dra.ft regsolution was the call for
an Internationel Scientific Conference which was supposed to take place in
1960 or 1961. It is difficult not to view this as # substitute for more
substantial proposgls.% In view of the limited sédpe of this resolution
it is difficult to understand the enthusiasm of Ambassador Lodge who said:.
| From the standpoint of the ability of the Soviet Union and the

United States to reach an agreement, the resolution creating the

new United Nations Committee on Outer Space is, I believe, the

most substantial aﬁg;{evenent in the 14 years of the United

Nations existence.

This agreement seems to indicate little more than that the US and the

USSR both felt a need to go through the motions of proclaiming their desire

26Vide note 144 infra, for subsequent ramifications of this seemingly harmless

proposal.

T Henry Cabot Lodge, "Accomplishments of the lith Session of the U.N. General
Assembly,™ Dept. of State Bull., January 18, 1960, p.99
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to see space uéed fc;r peaceful purposes, while at the same time both
apparently wished to postpone any real action that would help to create
a legal order in outer space. |

This draft resolution was passed by & unanimous General Assembly
in December of 1959. Although the vote was an impressive endqrsemént
of the new Committee, it was followed by o years of inactivity. The
scientifi ¢ conference was to suffer thé same fate. The Soviet Union
had been willing to compromise on its demand for parity in membership,
but it was remeining adamant in its demands that it have a veto power
over Committee activities. The Soviets wanted either unanimous consent
or, at a minimum, a two-thirds majority for passage of any measure. The
United States stood for passage by & simple majority, the usual voting
procedure in committees of the General Assembly. Further, there were
differences over who should be chairman of the Committee and over the
make up of the sub-committees.28

The United States was unwilling to see the area of space co-operation
as distinct from other activities in the U.N.; therefore, it was unwilling
to accept voting arrangements which were different than those used in other
bodies of the U.N. Yet if space were to hold out any hope of a political
breakthrough, both sides had to see it as somehow distinct from other areas
in the cold war confrontation. The Soviet Unlon for its part was unbending
in its demand that the United States recognize its superiority in the space |
field, which the US would do symbolically - at least in its own mind -~ if
it accepted the Soviet terms.

This confrontation is most accurately reflected in the negotiations
which took place concerning the proposed scientific conference. The Soviets

proposed that an arrangements conmitiee of three Soviet bloc and three

28 U;N. General Assen“b]y Doc.. 16th session, First Committee, Agenda Item 21,
A/C.1/857, 15 November 1961.



Western members chalired by Soviet citizen be set up. The Soviets punctuated
their demands for recognition by urging that the Secretary-General of the
scientific conference be & Soviet citizen, and they reminded the United
States that they had recognized its pieéminence at the 1955 United Nations
Conference on the Peaceful Uses of Atomic Energy by agreeing to an American
Secretary-General. The United States rejected this Soviet proposal both
oﬁ the grouhds of the arrangements committee and the Secretary-General of
the Conference. Although the Soviets were willing to compromise\on the
membership of the arrangements committee,‘the United States still continued
to demand that the chairman be & neutral. However, it is interesting to
note the’words of Ambagsador V. Zorin of the USSR in his letter of 1L November
1961 in which he stated that "for this office the United States has put
forward a representative of the Western military bloes and has rejected
the Soviet Union's proposals for the nomination of candidates from an
unaligned country, in particular Indie or the United Arsb Republic,"”
which indicated that the disagreement was due to the inability of the two
parties to agree as to which is & neutral or unaligned State, for they seem
to have obviously spoken the same language.

Lincoln Bloamfield, after recognizing the need for the United States
not to exaggerate the Soviet lead in space or to sbandon its advantageous
voting position in the U.N., nevertheless argues it would only be ". . .

reasonable and even graceful to suggest that a Soviet scientist chair the

scientific conference on space."3° It can be said that through 1960 the

29U.N. Doc. A/C.1/85T, p.3
3O.Bloquield, op._cit., note 13, at p.167.



United States demonstrated little willingness to attempt any new approaches
to create order in outer space through international co-operation, for
American policy remeined cautious in the extreme. 51
However, & change in American policy was seen when the initial remarks
by President Kennedy indicated & new desire to pump life into the U.N's
attempt at international co~operation in space. He mentioned support of
space co-operation in both his Inaugural Address end his State of the
Union message. The original appointments to the U.N. Committee on the
Peaceful Uses of Outer Space had been for two-year terms, and these were
to expire on December 31, 1961. The United States launched an effort to
revitalize the Committee with the earliest overt move being the President's
September 25th speech to the United Nations General Assembly when he said,
". . . that the United States would present a proposel to extend the United
Na.tions co-operate in a world-wide weather prediction and satellite comms-

nications system. n32

5 lln thls connection it is interesting to note the words of Ambassador V.
Zorin of the USSR who said:

It is obvious . . . that the failure of the U.N. Committee on Outer Space

to commence its work is entirely the fault of the United States for trying
to put the Soviet Union in an obviously unequal position. The attempts of
the United States to gain for itself predominant position in the United
Nations Committee on the Peaceful Uses of Outer Space are quite unjustified
both politically and from the standpoint of sclentific achievements in the
conquest of space. They prove that the United States would like to pursue

a policy of dlctation in the organizing of co-operation in space activities
through the U.N., and to infringe the legitimate rights of the Soviet Union
and other peace loving States. This approach, however, is quite unrelated
to the tasks of developing genuine international co-operation in outer space.
It goes without saying that the Soviet Union, though interested in establish-
ing co-operation among States in the conquest of space, nevertheless cannot
acquiesce in such conditions for that co-operation. (Letter dated 14 Novem-
ber 1961 from the Soviet Ambassador addressed to the Acting Secretary-
General. A/C.1/257, p.3)

524.N. Doc. A/4980, December 31, 196L.’
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. ..0n 27 November 1961, all 24 members including Seviet bloc and
neutralist members, did attend the meeting of the U.N. Committee on
the Peaceful Uses of Outer Space, when the United States successfully
took the initigtive in getting majority of the members of the Committee
to request the Secretary-General to convene & meeting. It lasted for two
hours and resul,téd in the submission of a list 6f officers and speakers
as a report to the General Assembly. This, however, initiated a set of
events that took place wit';h dazzling speeﬁ ‘when ccmparéd with the progress
the U.N. had made in creating a legal ord’e_r,\in space up to this time.

In December 1961, the Political Committee discussed the Space Committee
report. Many members eipressed regret at the inability of the Committee to
make progress while several others made guggestions for arriving at decisions
in the Committee. The USSR and Czechoslovakia representatives, for example
suggested that experience in the‘ Committee for Space Research (COSPAR) and
the International Conference on Antartica illustreted the possibility of
agreement on the basis of joint decisions of Powers principally concerned.
It was in this context and only a week after the first meeting of the Space
Committee that the United States and three sponsors submitted a resolution
to the First Committee which was to résult, in & periocd of slightly over
two weeks, in the most comprehensive, positive and dramatic action ever
taken by the United Nations in creating legal order by international co-
cperation in space.

At the end of the week, after slight changes, the United States and
the Soviet Union had agreed on this resolution and it was passed by a
unanimous vote in the First Committee, and on December 20, 1961 it passed
the General Assembly also by unanimous vote. The United Nations resolution
1721 (XVI) is a significant achievement, for it includes the first govern-

mental commitment to publicize satellite launchings, and & commitment to
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study internaticnal organizational arrangements for certain specific
space activities all of which laid the initial foundation for the
development of a legal order in space.

Part one of the resolution includes & re-invitation to the Space
Comnittee to study and report on the legal problems that will arise in
space. The original resolution setting up the Space Cammittee had said
essentially the same thing. The significant difference in part one was
the section that laid down two fymdamental principles having to do with
space law. These were: first, that "international law, including the
United Nations Charter, applies to outer space and celestial bodies;"
end two, that "outer space and celestial bodies are free for exploration
and use by all States . . . and are not subject to national appropriastion.”
This agreement involved some movement away from an overly cautious position
by the United States as well as by the Soviet Union. The declaration that
space is not subject to natlional appropriation, although reflecting the
present American and Soviet position on colonization, involved something
of a ga.mple for those who believed that creating principles of law is
prematuré until they had clear evidence of technical capabilities and
what changes space would effect on politics. There has been recurring
speculation 2mong some people that the moon might turn out to be & useful
military ﬁasé. If it were discovered that the national security of State
demended such a bdse, most cei*taihly such State would not allow the agree-
ment to stand in its way, but it certainly will be an inhibiting element
for both the United States and the Soviet Union.

Part two of the resolution renews the request that the Space Committee

extend every effort to promote international co-operation in space. Its most
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important section has to do with the establishment of a public registry
for objects which are launched "into orbit or beyond." Perhaps this
modest endeavour would contribute evemtually to 5, system of international
control of space traffic regulations ekin to that of ICAO3 > standards
and practices, which would contribute to the development of & legal order
in space. At the moment, however, it is an action with primarily symbolic
velue since "bi-weekly submission to the U.N. space register calls for . . .
1nclina.tion, H apogee, perigee, and nodal period . . . but these items are
presumsbly available to anyone with & good radar set.™~

The registration of space launchings was mainly advocated by the
United States probably to promote openness of space activities. However,
when it comes to implementing‘this proposal the United States found itself
in an awkward situation. Through lack of co-ordination between the
Department of Defense and the Department of State the new proposal ran
directly contrary to a Defense policy."From its first days, Kennedy
Administration has been whittling down on the flow of information sbout
, militarjr space exploits; nd> The result apparently of this was thet the
two Departments tried hard to reconcile the position. "The solution agreed
upon by the agencies concerned is th:l_,s: the first satellite launched this
year will bé ident'ifievd as 1962 M.pha.,v for tﬁe first letter of the Greek
alphabet; and the second will be Beta and so on . . . only limited infor-
mation will be made available on the launchings. In this way, the world
will be kept informed of the launchings but will not know which ones have

military purpose . . ."36

331"‘or a further discussion see Ch. II and III

5 hSpwce Notes: Soviet Guests, "Restrictions on Military Developments; West
Ford," Science, April 20, 1962, P.2LT.

5 5Spa.ce Notes: op cit., note 34 at P.2u6

5 6Hew York Times, February 5, 1962, P.1.
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At the same time the United States was to give the agreement a very
n@iﬁegﬂ construction, which meant that they would register only those
objects in orbit at the time of or after the passage of resolution 1721.
These actions meant that "the USs: which hes long contended that the Soviets
do not divulge enough data on their space flights, found itself in the
embarrassing position of providing less data to the U.N's space reglistry
than the USSR.™'

An interestiz;g outcome of this was the debate on the Glenn flight,
which accc_)rding to the above requirements were not registerable., This
caused much comment and consternation, since the US was particularly
proud of this flight and had réported it around the world. Aé a result
it registered the Glenmn flight and the pepers reported that the US has
reversed its position. These repoﬁs, however, "erroneously stated that
the United States had reversed its position and had submitted the data
from the Glenn'f’iight, to ytbhe regis'!g.‘er. ‘What actually wes involved, however,
was & hair-splitting operation o._f‘ great delicacy: data on the flight was
- submitted to the U.N., but the ‘sﬁbx'ni;sionb was not to the register."’g

The Depertment of Sta.t;e Justified this éxclusion and subsequent sub-
mission using the legal distinction given &bove. The attitude of the
United States cast its sponsorship of this sectlon of the resolution in
questionable light as to whether the United States was really interested

in the development of & legal order in space through the U.N.

37Gec::'ge Alexander, "US, USSR to Continue Space Discussions," Aviation Week
and Space Technology, April 16, 1962, P.9l.

58 "Space Accord: NASA's Enthusiasm for East-West Co-operation is not Shared
by Pentagon,” Science, April 13, 1962, P.137.
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Ka.rolyv Castorday of Hungary who accused the United States in the U.N.
of having up to twenty unreported satellites which the US was using
for military purposes.3 9 It i§ difficult to understand why the United
. States took this costly series of actions when a liberal construction
of the resolution would have involved no serious security loss. Certainly
the Soviets have been willing to provide similar information on their
space vehicles. The United Sﬁate’s seem to have demonstrated bad faith
and, it did this after initiating the idea of the registry. Nevertheless,
the registry is in existence with both sides apparently reporting all
launchings to i‘c.m More recently Italy became the third country to
register its launchings with the U.N. b1 This part of the resolution,
however, must be considered one of the tangible achievements in the
development of a legal order in space.

Part three of the resolution 172. called for a study of the kinds
of orgeanizational and financial arrangements which are necessary to
carry out suggested weather services. This study is to be done by the
World Meteorological Organization (WMO) in consultation with the other

specialized organizations of the U.N. and other non-governmental bodies.

59New York Times, December 5, 1962, P.2

lmI-Iovwe\rer , it is interesting to note that the Aviation Week and Space
Technology seys "the Soviet Union for the last year (196l) has kept
the United States under regular surveillance by photo reconnaissance
satellites. Reconnaissance satellites of the Soviet Union amounted
to 4O% of the 36 satellites put into orbit last year. In contrast,
United States expanded only 14% of its satellite effort - 10 out of
69 - on payload for surveillance." Aviation Week and Space Technology,
February 22, 1965.

hlItaly registered the launching of three St. Marco satellites on December

15, 196k4. U.N. Doc. A/AC.105/INF.9l.
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Practical activities and their results will be discussed in the next
chapter.

Part four of the resolution recommends that the same kind of study be
made with respect to an international satellite communications system. This
study is to be made by the International Telecammunications Union (ITU) in
consultation with other specialized agencies of the U.N. and various
governmental and non-governmental bodies. We shall discuss this part
of the resolution too, in the next chapter.

Part five of resolution 1721 confines the U.N. Space Committee beyond
its December 31, 1961 expiration date and requests it to carry out :the ‘
mendate of resolution 1472 (XIV) - the resolution which set up the Conmittee
in 1959. This part also provides that the Committee meet not later than
Merch 31, 1962 and review and report on the activities provided for in the
current resolution. The resolution further enlarged the Committee to
twenty-eight members. Two of the four new ones were nominated by the US
and two by the USSR. This expansion was justified on the ground that the
Commnittee should reflect the enlarged membership of the U.N. As an interest-
ing sidelight on how other political issues get involved in the functioning
of the Space Committee -~ the importance of which we shall indicate later in
the chapter - is the fact that, ®South Africa, which has long co-operated
with the United States in satellite tracking operation, protested that it
wasg offended by the failure of the United States to put it up for membership.
The United‘ States privately replied that it was offended by South Africa's

racial policies. w2

h2”8pace Co~operation: Agreemer_rt at U.N. Leave out Some Key Points," Science
December 22, 1961, P.2028.
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During the next two years the Space Committee was stymied on the
question of Committee procedures. The US had been 2ble to get the
Committee revitalized by asking the members to pass over the procedural
questions for the period necessary to extend the life of the Committee.
Some agreement now had to be made, however, if the Committee were to
achieve any success on substantive questions. The ground vwork for the
answer to the procedural questions had been laid by the arrg.ngements
made in COSPAR and the IAF, In general terms the procedure | adopted by
the Space Committee and already adopted by the ~.other ﬁd’ Organizations
was that of consensus. The United States. exhibiting greater flexibility,
hed appsrently decided that any hope of iﬁtei-natidn&l co-operation in the
United Netions must include the Soviet Union. In effect the US gave in
on its demand that normal General Assembly Committee voting procedures
apply in the Spg.ce Committees The Soviet Union found it acceptable to
have the procedure adopted termed that of consensus. According to an
observer, ". . . the agreement means that the Soviets will honour the
prevailing attitude of Committee members or determined by private con-
ferences ahd., in turn, the US will not push for public showdowns. w3
Nevertheless, it seems evident that the Soviets ha&, in fact, received
the power to veto Committee decisions. The Unlted States saw the va.greement
as follows: "Both the sub-committees should take note of the understanding
voiced by the Chairmen at the beginning of these sessions to the effect
th“e.t. it will be the aim of all menibers of the Committee and its sub-committees
to conduct their work in such a way that the Comittee and each sub-committee

will be able to reach agreement in its work without the need for voting. ks

43 George Alexander, "US and USSR to Continue Space Discussion,” Aviation
Week and Space Technology, April 16, 1962, P.87.

M‘U.N. General Assembly, Doc.A/AC.105/PV.8, March 27, 1962, P.3T.
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The Soviets did give up their demand for the chairmenship of the Committee.
The Committee's orgenizational meetings took place in March. At that

time, the Committee created two sub-commiftees: a Scientific and Technical

Sub~Committee and & Legal Sub-Committee. The Committee did relatively

L5

little substantive work at these sessions. The substantive work was

taken by the sub-committees in their meetings in Geneva which started
in May.
The proceedings of the two sub-committees lend support to the oft=-

stated view of the scientists that they know how to co-operate, for the

Scientific and Technical Sub-Committee% had considerable success in

egreeing on & U.,N. programme, while the Legal Sub-Commiti{ee had little
success. The illusion is shattered when it is recognized that the
Scientific Sub-Committee dealt with only the most modest kinds of arrange-
ments. The summary of the sub-committee's recommendations to the Quter
Spece Comnmittee is as follows:

1. An exchange, on a voluntary basis, of information relating to

~ national, regional and international programmes of peaceful
space research, and of information on governmental and non-
governmental international bodies active in space research;

2. Thet United Nations Specialized Agencies and member states
support the programme of scientific co-operstion during the
International Year of the Quiet Sun (196k-1965) to be under=-
taken by the International Council of Scientific Unions (ICSU),
and the programme sponsored by the same Organization for a
world-side magnetic survey; and

3+ The establishment under the U.N. auspices of a sounding rocket
launch facility, oEYVadilities , on the geomagnetic equator in
time for the IYQS. : '

hsThe Coammittee met from 19 March to 29 March 1962. Vide UN Doc. A/AC.105/

PV.2-9 for proceedings.. v '
%D.F. Martyn, F.R.S.(Australia) served as the Chairman. It had eleven
meetings from 28 Mey to 13 June, 1962.

4Ty N.Doc. A/AC.105/5.
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The contributions of the Scilentific Committee for international co-

operation are quite :su‘ns’d:a.ntzl.vell8

although its direct contribution is
limited ‘towa.rd creating a legal order, and necessarily so by the very
nature of its relm of interest. Nevertheless, international co-operation
obviocusly tends to create oi‘der by avoiding chaos which ‘&rdqi@result by
non-co-operation in the scientific field and thereby inviting legal
regulation.

‘I'he legal sub-comittee a.ttempted to.'deal with the much more general
problems of international co-operation rather than the development of a
legal order in sp&ce and as & result dealt with the cold war issues. The
result was that it had no success in arriving at any récommenda.tions.h9

Although the United States was unwilling to make any dramatic proposals

M8The first recommendation is of significance because it revives the notion

of using the U,N's Secretariat as a clearing house for information. Pre-~
sumably the more channels available for information exchange, the better,
&as long &s they do not duplicate each other.

Recommendation two has little meaning in practice. Since these scientific
endeavours follow in the footsteps of the now sanciified IGY, it is safe
to assume that perhaps all of the bodies referred to would have supported
these endeavours without this urging from the U.N's Space Committee.

The third recommendation is perheps the first in importance. India ex-
pressed immediate interest in furnishing the facility for rocket launchings
on the geomagnetic equator, and is not in the process of bullding it. It
is to be used for purely scientific purposes and will be available to any:
country on what is essentially a rental basis, since there is not at pre-
sent a launching facility on the geomagnetic equator, and since a facility
in this location is of great scientific interest, it is likely that the
facility will be used by several countries. This could perhaps result in
the Soviet Union and the United States using the seme facility, which
should have scme symbolic meaning. Here is a facility sponsored by the
United Nations, available for the use of any country. More recently a
U.N. expert group visited the project at Thumbs and now Brazil is looking
for U.N. sponsorship of & similar project and the U.N. exploring the
possibility of giving its#sponsorship for the French Guiana launching

site for sounding rockets. See U.N. Doc. AfAC.105/17, 20 February 196k,

h9The Legal Sub-Committee held fifiteen meetings in Geneva between 28 May
and 20 June with Mr. Manfred Lachs (Poland) as the Chairman. U.N. Doc.

A/AC.105/6, 9 July 1962.
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and certainly unwilling to make any major concessions with respect to
international agreement, it did demonstrate a real willingness to focus
- on those areas where agreement seemed possible. United States policy in
the United Nations had moved a considerable distance from its original
conservative position to one that at least showed signe of being in-
fluenced by & more dynamic approach. In attempting to implement this
new approach, the United States proposed two limited a.greements..so One
proposal called for & U.N. resolution which would recommend to "the States
that they render assistance to personnel of space vehicles who might be
the subject of accident or experience conditions of distress, and that
they return space vehicles and personnel that might land otherwise than
as planned."

The second proposal called for the Secretary-General to constitute
& panel of legal experts to draft an International agreement covering
the question of liability for space accidents. These proposals seemed
to be as far removed from the cold war as any legal agreements could be,
and given the congenial climate that had existed at the March meetings
of the full commiftee, it seemed quite likely that agreement could be
reached on these.

The Soviet Union, however, was taking an entirely different approach
to the proceedings of the Legal Sub-Committee. Rather than attempting to
find specific a.rea.s\ﬁhere agreement might be 'rea.ched, the Sov.’gets proposed
accession to a broad "Decla.ra.tiér; of Basic Principies" and a formal inter-

national agreement on assistance to and return of wayward astronauts rather

than the simple U.N. resolution reqyested by the US.5 1 We shall discuss

the rationale of these two approaches later in the final chapter and will

*%y.N. Doc. A/AC.105/6, 9 July, 1962.
21a/ac.105/c.2/11.
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limit ourselves here to the practical results thereof. "I:he US felt that
it had no alternative to reje;:tingrthesevproposals when it locked at their
language, The Soviets @ppﬁre:iﬁlyhad{ come o the .meeti'ngs with no inten-
tion of réaching any agréement unless the United Stateg was willing to
make major concessions. Although the United States had become somewhat
less cautious in its approach to the development of & legel order in
space through the U.N. during late 1961 and 1962, it was not willing to
make concessions which it felt were potentially detrimental to its |
security.

One of the concessions would h@ve been for the United States to glve
up its programme of reconnaissance satellites, a programme which military
planners in the US felt absolutely necessary in light of their experience
with the U-2 aircraft. This conclusion was drawn from the Soviet desire
to include in their international agreement on assistance and return a
stipulation that the agreement was void if the space ship was found to
include equipment for use in intelligence collection. Thé United States
opposed the Soviet proposal that the use of artificial satellites for
~ reconnaissance is incompatible with the objectives of mankind in its con-
quest of outer space on the grounds that international law imposed no pro-
hibition on the observation of the earth from outer space.

There are four major points in the Soviet declaration of basic prinei-
ples that fhe United States found particularijr objectionable. Richard
Gardener has stated the US objectives in the following wayé

The Soviet draft would prohibit the use of outer spsce for 'propagating

war, national or racial hatred, or enmity between nations'. The United
States is understandably skeptical about the futility of discussing this
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- subject in the context of outer space in view of the fact that the
Soviet Union, after initiating a lengthy negotiation on war propa-
ganda in the 18-nation disarmement conference in Geneve, refused
in the end to sign the declaration which wes unanimously agreed
upon.

The Soviet draft also calls for prior discussion and agreement on
any measures to be undertaken by a given date which *might in any
way hinder the exploration or use of outer space for peaceful pur-
poses by other countries'. While this provision might appear
innocent at first glance, it is clearly intended to give the Soviet
Union a veto over US space projects such as 'West Ford' an experiment
to place hairlike copper filaments in a short-lived orbital belt
around the earth to determine the feasibility of using such filaments
ag passive reflectors for the relay of communications.

Another plank in the Soviet draft of 'Basic Principles! declares
that space activities shall be carried out 'solely and exclusively
by States's This provision, which would rule out the participation
of private enterprise in space activities, is a blunt attempt to
impose socialist principles on an important sector of humen
activity - an obvious attack on Telstar and US communications
satellite legislation. e

Still another Soviet 'principle! declares the collecti on of
intelligence from space to be 'incompatible with the objectives

of mankind in the conquest of outer space'. The faect, of course,

is that observation and photography from outer space are consistent
with international law, as are observations and photography from the
high seas. Moreover, space photography can contribute to the
reduction of the risk of war by accident or miscalculation inherent
in dealings with a closed society. And it is & use of space, which
mey prove importent some day in monitoring disarmement agreements.’?

The first objection seemed to be clearly unreasongble and it is safe
to assume that _the United States objected to this as pa.rt of the negotiation
process and that it would have d.;-opped this essentially spurious objection
had the Soviets been willing to drop the alleged *ob,jectionable language in
the other three., The Soviets, however were unwilling to do this, and they

were also unwilling to consider the American proposals until there was

52This aspect will be discussed at & later stege; see infra gh.II and IIL.

5 5R:’t.cha‘rd. N. Gardener, "Co-operation in Outer Space," Foreign Affa.irs,
Jenuary 1963, pp. 5-T.
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agreement on their 'Declaration of Basic Principles'. The result was

.

that ‘qhe sub~committee adjourned without reaching any agreement. The

United States and the Soviet Union agreed on the desirability of providing

+

for ,é;ssistance to .space vehicles and their cr‘ew,é and their return, but they
disagreed on the principles relating to this subject and the form of the
instrument t;> b‘e:‘used, the US favouring a simple décla.raitian by the U.N.
General Assembly and the Swiet”Union favouring the drafting of a treaty
A or* international agreement. ot

The recomenda.tions of the Technical Sub-Committee and the proceedings
of the Legal Sub-Committee were sent to the full committee for its con-

sideration in September.5 > The reports of the two committees were reviewed

56

by the full committee in New York and it forwarded these to Commitiee I

Myide U.N. Doce A/AC.105/C.2/SR.1-15

P Report of the full committee. U.N. Doc. A/5181
56During the discussion of the U.N. Conmittee on Peaceful Uses of Ouber Space
on September 14, 1962, the US representative, Ambassador Frencis T.P.
Plimpton, dramatically exhibited & metal object which landed on & street in
Maintowoo, Wisconsin, on September 5. Ambassador Plimpton explained that a
laboratory analysis of the object showed that it was man-made and not a
meteorite. It was of alloy steel and it had been in outer space for a con~
siderable time. He pointed out that from its satellite tracking, the
Smithsonian Astrophysical Leboratory calculated that Sputnik IV, launched

by the Soviet Union in Mey, 1960 would decay and re-enter the atmosphere

about September 5, 1962, and that Manitowoc leay on one of its probable re-
entry paths. . A noon-watch team accordingly made observations in the area on
the night of September L-5 and observed the re-entry of & number of objects.
The object found on & street in Manitowoc weighed about 20 pounds. Ambassador
Plimpton added that this was not the first space vehicle fragment to return
to earth, since parts of the United States vehicles have also re-entered the
atmosphere and landed on more than one occasion in the past. Ambassador
Plimpton noted that the tangible evidence he submitted showed the practical
need to work out agreed rules and procedures for dealing with injury or
damage caused by objects launched into outer space. U.N. Doc.A/AC.105/PV.1h,

pp. 56-5T.
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with no significant ch!s.nges.5 7 Since no agreement on legal quéstions
was reached in either the sub-cormittee or the full committee, five
proposals on legal matters before the committee were forwarded to the

General Assembly. S

57Two of these were submitted by the Soviet Union, two by the United States
and one by the United Arab Republic. The two from the Soviet Unlon were &
draft declaration of Basic Principles Governing the Activities of States
Pertaining to the Exploration and use of Outer Space, and a Draft Inter-
national Agreement on the Rescue of Astronauts and Spaceships Making
Emergency Landings. 'The two from the US were a draft proposal on Assist-
ance to and REturn of Space Vehicles and Personnel, and & draft proposal
on Liability for Space Vehicles Accidents. The proposal of the UAR was
a draft code of International Co-operation in the Peaceful Uses of Outer
Space. For the texts, see Amnex III of U.N. Doc. A/5181.

8 In the Committee I, Senator Albert Gore led off the debate on the space
committee report. His speech, which was billed as & major policy state-
ment, was a summary of the American position regarding the development
of a legal order in space through the U.N. at the end of 1962. Gore said:
", . . United States policy in outer space is . . . to be guided by the
U«N. for the-establishment of & regime of law in outer space, and to
negotiate an extension of those principles by international agreement, to
conclude & treaty banning immediately the testing of any more nuclear

weepons in outer spacte; to preclude the placing in orbit of weapons of
mass destruction; to:take all reasonable and practical steps to avoide
space experiments with harmful effects; to conduct an open programme;
and to press forward with the establishment of an integrated global
satellite communications system for commercial needs and & comparative
weather satellite, both with broad international participation."

As this policy statement indicated, the US position on the development of
a legal order in space through the U.N. has teken no drastic turns since
its beginning. Yet there is now an indication that an evaluation has been
taking place. Senatpr Gore summed up the 1962 session on an optimistic
note, referring to the challenge of the space age:

"Yes, Mr. Chairmen, we shall work to make this great age of space -
in its 6th, it lbth its 60th year - the age in which man at last
escaped from his sectarian earthly quarrels and went forth to create
his universal destiny -~ and open and co-operative system of world
order." (U.N. Doc. A/C.1/PV.1289/pp.T=-32.
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It was largely on US initiative that the U.N. General Assembly
at its 1962 session adopted unanimously the resolution 1802 on outer
s:pa.ce5 2 on December 14, calling for further action in four general areas:

1. The resolution asked the Committee on Peaceful Uses of Outer
Space to continue its work on the further elaboration of basic legal
principles governing the activitlies of States in the exploration and
use of outer space, on liability for space vehicles, and on other legal
problems. The General Assembly referred to the Committee as a basis for
this work on lega.i propdsa.ls submitted thus far for consideration. 6o It
was recognized that the Committee would in turn refer these drafts to its
sub-cormittee on legal questions to be convened in 1963.

2. 'fhe resolution endorsed the basic recommendations of the report
of the Coxﬁmittee on the Peaceful Uses of Outer Space.

3. The resolution recommended an expanded érogramme to strengthen

meteorological services and research in the atmospheric sciences.

Ipes. 1802 (XVII) U.N. General Assembly, 17th session, Official Records,
Supp. No. 17 (A/521T), p.5e.

60Viz: the two drafts of the Boviet Union, the two drafts previously submitted
by the United States, plus an additional US draft declaration of principles
relating to the exploration and use of outer space (U.N. Doc.A/C.1/88l)-, the
draft code submitted by the UAR and a draft declaration of basic principles
governing the activities of States pertaining to the exploration and use of
outer space submitted by the United Kingdom (U.N. Doc.A/c.l/879).



h. The resélpfion emphasized the ;i‘.mpqrt“ancek of international
co-operation to achieve effeétifre satellite communications to be avail-
able on 2 worldwide 'ba.sis.él

This was the twenty-four-power draft resolution on international
co-operation in the peaceful uses of outer space, dealing with the legal

as well as with the scientific and technical aspects of outer space

61Du.ring the discussions in the U.N. Committee on the Peaceful Uses of
Outer Space in March 1962, the representatives of the United States
and the Soviet Union circulated the texts of letters between President
Kennedy and Chairmen Khrushchev concerning projects for common action in the
exploration of outer space. (U.N. Docs. A/AC.105/1 and 2). '

As a follow-up of this exchange of letters, representatives of the two
countries, Dr. Hugh L. Dryden, Deputy Administrator of the National
Aeronautics and Space Administration (NASA), and Dr. A.A. Blagonravov
of the Soviet Academy of Sciences met in Geneva during the first
session of the Scientific and Technical Sub-Committee of the U.N. on
June 8, they signed & memorandum which was approved in August 1963 -
outlined procedures to carry out a co-ordinated weather satellite
progremme, & world magnetic survey and satellite telecommunications.
During the co-ordination of the outer space item in the U.N. General
Assembly, United States and Soviet Union on December 5, 1962 jointly
submitted documentation to the Secretary-General reporting the agree-~
ment. (U.N. Doc. A/AC.105/C.1/C.2/Rev.2, Annex III, and U.N. Doc. 4/C.1/880).
The US Mission to the United Nations issued a statement on Movember 6,
1964 announcing that & second memorandum of understanding had been
approved covering and refining substantially the seme areas for US-USSR
co-operation.

For statements of the US and USSR in the U.K. on this programme of co-

operation, see U.N. Doc. A/C.1/PV.1292, pp.36-37. See also: NASA News

Release, 63-186 of August 16, 1963; Aviation Week and Space Techmology,
October 12, 196k; Missiles and Rockets, November 50, 196k, and New York
Times, 18 February, 1965, p.l13.
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a.cfivity,. which was adopted unanimously both in the First Committee and
the Gene‘rdl Assembly. It brepresented.a resolution which lacked any
substance due to the fact that there was no agreement between the two
big Powers. It is regrettable that no appreciable progress was made

in the constitution of & body of law. The two principles laid down by
the General Assembly in its resolution 1721 (XVI) were of a general
character and the time was ripe at the 1962 session to work out 2 set

of rules that would develop & legal order in space and form the foundae
tion of a body of space law. That was why the Soviet Union had proposed
that a declaration to that effect should be adopted as soon as possible.
It is difficult to understand why the United States was opposed to that
proposal, especlally as it had itself submitted proposals on specific
questions covered by the Soviet draft declaration which it would be
illogical to examine apert from that declaration. However, the idea of
an international declaration appeared to be gaining ground, since the
United States itself had announced its intention of submitting a draft,
and the UK had already submitted one. When the session closed there
appeared to be ample scope for constructive legel work in the Outer Space
Commit’cee especially viith the co=opereation agreement which had been con-

62

cluded between US and USSR scientists, which indicated that there wes

already some degree of mutual confidence between the two powers.

62 nia.
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The favourable atmosphere in which the 1962 session concluded was

further consolidated and the stage was set for co-operation in the

development of & legal order in space when President John F. Kennedy

addressed the 1963 session of the U.N. Gezierai Asgsembly. He stated:

+« o+ o In & field where the United States and the Soviet Union

have & special capacity - in the field of space - there is room
for new co-operation for further joint efforts in the regulation
and exploration of space. I include among these pogsibilities a
joint expedition to the moon. Space offers no problems of sove-
reignty; by resolution of this Assembly, the members.of the United
Nations have foresworn any claim to territorial rights in outer
space or on celestial bodies, and declared that international law
and the United Nations Charter will apply: Why, therefore, should
men's first flight to the moon be a matter of national competition?
Why should the United States and the Soviet Union, in preparing for
such expeditions, become involved in immense duplications of research,
construction and expenditure? Surely we should explore whether the
scientists and astronauts of our two countries - indeed, of all the
world - ceannot work together in the conquest of space, sending some
day in this decade to the moon, not the representatives of a single

nation, but the representatives of all of our countries.”

At this time, therefore, in addition to the favourable climate
created by the treaty signed by over a hundred nations, prohibiting the
tesiing of nuclear weapons in outer space, in the atmosphere and under
water ,6,+ there was further evidence of a shift in American policy. This

was indicated when Ambassador Adlai Stevenson during the discussion of

international co-operation in the pedceful uses of outer space in Committee

I, stated on December 2 that President Johnson had instructed him to

63U.N. Doc. A/PV.1029, pp.21-33; Department of State Bulletin 530 (1963)

62+Signed at Moscow, August 5, 1963; in force October 10, 1963; registered
with the United Nations, October 15, 1963. Resolution 1910(XVIII),

adopted by the General Assembly on November 27, 1963, noted this meeting

with approval and called upon all States to become parties to it and
abide by its spirit and provisions. Vide: 57 AJ1I 1026 (1963) and 49
Dept. of State Bull. 239/1963 for further discussion.
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reaffirm the offer of President Kennedy to explore with the Soviet
Union opportunities;‘ for working togethér in thev éoni;uest of space,
including the sending of men to the moon as representatives Qf all
coun’crfl.es.65 Ambassador Stevenson qﬁbfed the statement made by President
Johnson when he was a member of the Senate and appeared before Committee I
of the General Assemblﬁr’on'Novembe'z; 173 1958, to spesk in support of the
resolution creating the Ad Hoc Committee on the Peaceful Us‘es of Outer
Space. At that time President Johnson stated:

To keep spacé as men has found it and to harvest the yleld of peace

which it promises, we of the United States see one course, and only

one, which the nations of the earth may intelligently pursue. That
isthe course of full and complete and immediate co-operation to

make the explora.t;i.on of outer space a joint vanture.:’

It was this clima},f:e that made possible, during the Ej.ghteenth Session
of the U.N. General Aséembly, the adoption of two important resolutions;
resolution 1962 of December 13 as a declaration of legal principles govern=-
ing the activities of States in the exploration and use of outer space67

and resolution 1963, which outlines the future work of the U.N. Committee

65y.5. Doc. A/C.1/PV.1342, pp.6-2T.

66U.N. Doc. A/C.1/PV.986, pp.16-25.
67

Res. 1962 (XVIII), U.N. Press Release GA/2910, December 17, 1963, pt.II,
p«8. On the discussion of this resolution in the General Assembly, see
U.N. Docs. A/C.1/PV.1342-1346, A/5656 and A/PV.1280.



for the Peaceful Uses of Outer Space in relation to the defrelopment of
international peaceful space a;tivities.GB

Early in the year, from February 25 to Msrch 18, the U.N. Space
Coammittee met in New York, to discuss the implementation of the recommenda-
tions contained in resolution 1802 unanimously approved by the Seventeenth
Session of the U«N. General Assembly in December 1962.69 | To perfh;‘m its
assigmment , iﬁhe Comnittee decided to proceed, as in the previous year,
by dividing the subject matter between the sub-committees. The Legal
Sub-Committee was convened in New York from April 16 to Mey 3 , despite

some strong objections by the Soviets, while the Setentificoand: Technical

T0

Sub-Committee met in Geneva from May 14 to May 31.
The Scientific and Technical Sub-Committee was able to reach unani-

mous agreement on seve?al :meofta.nt matters in a business-like atmosphere.

Several semi-political} issues introduced by the Soviets, such as the request

for admission of Red China to the World Weather Watch System and for veto

b

ssRes. 1963 (XVIII), U.N. Press Release GA/2910, December 13, 1963, pt. II,
p.1l. On the discussion of this resolution in the General Assembly, see
U.N. Docs. A/C.1/PV.1342-46, A/5656 and A/PV.1280.

69V:i.de: Note 59 supra.

70A/ .105/PV.19, p.23. Soviet Union accepted the change decided by the
‘Committee to convene the Legal Sub-Committee in New York as a compromise
proposal of Canada to the deadlock that faced the Committee when the
United States desired to convene both sub-committees in New York and not
Geneve as was done in the previous years only with the reservation that
"USSR delegation staited that it did not object to the convocation of the
Legel Sub-Committee in New York in 1963 as an exception and that this
should not constitute 2 precedent for the future."”
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power over potentially harmful space experiments, were dropped in the
final stage of the discussions, in order to have unanimity in preparation
of the final report. The recommendations forwarded to the full committee
fell under five main headings: exchange of information; encouragement of
international programmes; international]l sounding rocket launching facilities;
education and trainin :; -and potentizlly hﬁmful effécts of space experiments.7l
While the Scientific and Technical Sub-Committee meeting in Geneva
was able to prepare a list of unanimoué recommendations, the work of the
Legal Sub-Committee wa.s stalled in New York by basic differences of opinion
which prevented the presentation to the full committee of a unanimous
report. However, its lengthy discussions of all aspects oi; the legal
problems posed by the exploration and use of outer space were very useful
and,in & way, constructive in that they eventually succeeded in bringing
about & substantial rapprochement between the positions of the two groups
of States led by the Soviet Union and the United States, respectively.
The sub-committee continued to deliberate in order to find a consensus
on the various drafts before it which were introduced at the previous

12 On the question of general principles governing the activities

session.
of States relating to exploration and use of outer space, agreement was
reached, that they should take the shape of a declaration. However, no
agreement was reached as to the character of the document in which these
principles were to be embodied, some delegations favouring a treaty-type

document, others & General Assembly resolution.

T15.N. Doc. AJAC.105/14

7QSee U.N. Doce. A/ 55149, Annex III. There were eight proposals before it for

consideration: USSR, 2; USA, 3; UAR, 1; UK, 1; and Belgium, 1.
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As to the particular principles proposed for inclusion in the
suggested declaration and the manner of their formulation, there were
principles to which there has been certain ra.pprochemént and those to
vhich differences of view remained. As to two specific issues, namely:
rescue of astronauts and space vehicles making emergency landings, and
liability for space vehicle accident‘s s & certain ra&pprochement and cla-
rification of ideas was recorded and agreement was reached that the rele-
vant instruments should take the shape of international agreements. (&

In September, the full committee met once more to review the fipdings
of its two sub-’-connnit’r;eés and prepare & repbrt for submittal to the
Eighteenth Session of the General Assembly. The meeting took place in
an exceedingly friendly atmosphere, as indicated before, and as a result,
the Committee in its report rapidly endorsed the recommendations of the
Scientific and Technical Sub-Committee, but was somewhat reluctant to
report on the failure of the Legal Sub-Committee to reach unanimous agree-
ment on legal affairs since there was a strong feeling that the improvement
in East-West rela.tioné might lead to such an agreement.

For this reason, —the Space Committee's report, while based on the
rather unsatisfactory results of the work of the Legal Sub-Comitteé ’
at the same time noted "that as a result of the work of its Legal Sube-
Committee and subsequent exchanges of views, there has been & narrowing
of differences, whichf:jha.s been reflected in the Conmittee,"'m and invited
a1l member States, and especially the Soviet Union and the United States,
to intensify their private contacts, with the aim of reaching an agreement
on legal metters by the time late in November when the space item would

come up for consideration in the General Assembly. 7

T3U.N. Doc. AfAC.105/12
THU.N. Doc. A/5549, ps9, para.20.
11, }:1
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The declsion turned out to ‘be & very wise one, because in & few
weeks the conciliatory attitudes of the two great space Powers led to
an agreement on the fbmnlation of & set of legal principles in the form
of a dreft declaration.

This was approved unanimously at a special meeting of the Space
Committee, just in time to be incorporated as an Addendum to its original
report to the ‘Genera.l Assembly. 76

In a parallel move, the First Political Committee of the Assembly
had already approved by acclamation resolution 1881& s prohibiting the
stationing in outer sp”ice and on celestial bcidi‘eé of any kind of weapons
of mass destruction. The Political Committee considered the reports of
documents before it77 :a.nd on December 5 adopted by acclamation the draft
declarations submitted to it by the Committee on the Peaceful Uses of
Outer Space and recommended to the General Assembly the adgption of the

Draft Resolutions I and II.'-(8

76U.N. Doc. A/S5549/Add.1, 27 November 1963. The Committee considered and
adopted the Working Paper on "Declaration of Legal Principles Governing
the Activities of States in the Exploration and Use of Outer Space."

77‘.['1'1e Comnittee had the following documents before it: (a) A letter dated
22 August 1963 transmitting the memorancum of understanding of 8 June
1962 by NASA and the Soviet Academy of Sciences (A/5482); (b) Second
Report of the ITU on Telecommunications and the Peaceful Uses of Outer
Space 2E/3770); (c) Report on the Cormittee on the Peaceful Uses of Outer
Space (A/5549 and Add.l); (d) Second Report of the WMO, on the Advancement
of Atmospheric Sciences and their Applications in the light of the Develop-
ments in Outer Space (E/379%4 and Corr.l); (e) Report of the ECOSOC (Ch.VII,
Sec. IV), (A/5503); amd (f) A draft declaration of legal principles sub-
mitteg)by the Committee on Peaceful Uses of Outer Space (A/5549/Add.1,
Para, .

78A/5656; A/C.1/1.331 and A/C.1/L.332; and U.N. resolution 1962 (XVIII) and
1963(XVIII). See also A/C.1/SR.1342, 5 December 1963.
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It was thus possible for the Génera.l Aséembl'y to approve by
a.cclazﬁa.tion &t its Eighteenth Session 79 the Declaration on Legal
Principles Governing the Activities of States in Outer Splce?o Resolutions
1884 and 1963, directing the Space Committee to increase its efforts in
the developmsat of a legal order and international co-operation in outer
space.81 |

Resolution 1962 spells out certain basic principles previously
- approved by the General Assembl&, resolves soﬁe of the conflicts
encountered earlier ipsthe Committee on the Peaceful Uses of Outer Space,
and deals with two issues in a general preliminary manner with a view to

further consideration by the Committee..82

7911: also had before it the report of the Fifth Committee on Administrative
and Budgetary Questions approving the sum of $12,800 involved in accepting
draft resolution A/C.1/L.332 in order that & scientific group visit Thumba,
India to approve U.N. sponsorship to a rocket launching site (U.N. Doc.

A/ 5663, Annex) T

80For the report of the Committee on the Peaceful Uses of Outer Space con-

cerning this resolution on legal principles and the comments of members

of the Committee, see U.N. Doc. A/55h9/Ad.d.l. For new drafts and revisions
considered by the Legal Sub-Committee, see U.N. Doc. A/AC.105/C.2/L.6 and

L.7. The proposals before the sub-committee were repreduced in Annex I

of its report, U.N. Doc. A/AC.105/12 and Annex III of the report of the

Committee, U.N. Doc. 5549. For summery records of the sub-committee ses-

sion, see U.N. Docs.AfAC.105/C.2/SR.6-28.

8]'Pursuant to rule 62 of rules of procedure, it was decided not to discuss
~»the report of the First Committee (U.N. Doc. A/PV.1280, 13 December 1963,

peT)

82See generally on resolution 1962, Richard N. Gardner, “Outer Space: A
Breakthrough of International Law," 50 A.B.A.J. 30 (196k4).
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This resolution contains nine legal principles as a declaration to
guide States in the exploration and use of outer space. The first four
principles elaborate on section A of resolution 1721 (XVI) of December
20, 1961: (1) The exploration and use of outer space shall be carried
on for the benefit and in the interests of all mankind; (2) Outer space
and celestial bodies are free for exploration and use by all States on
a basis of equelity and in accordance with international law; (3) Outer
space and celestial bodies are not subject to national appropriation by
claim of sovereignty, by means of use or occupations, or by any other
means; and (4) The activities of States in the exploration and use of
outer spa.ce'sha.ll be carried on in accordance with internstional law,
including the Charter of the United Nations, in the interest of maintain-
ing international peaq§ and security and prompting interna.tional co-opera-
tion and understa.and:i.nge.83 |

In elaborating thé remalinder of the resolution, ,threé particularly
contentious issues wezfe resolved as follows:

First, the Sovi}etf{, Union proposed that the use of outer space for
propagating war, na.tio‘j]na.l or pacial hatred or enmity betweéﬁ nations be
prohibited. The Unitéd States would not agree to the inclusion of such &
statement as a legal principle in the resolution. This issue weas resolved
by including a statemént in the preamble of resolution 1962 to recall reso-
lution 110(II) of November 30 1947, which condemned propaganda designed to
provoke or>encoura.ge any threat to the peace, breach of the peace, or act
of aggression, and to declare that this resolution 110 is applicable to
outer space. Under resolution 110 each State is asked to take appropriate

steps relating to this subject "within its constitutional limits."

83Res. 1721 (XVI), General Assembly, 16th session, Official Records, Supp.
No. 7 (Doc. A/5100), pp. 6~T.
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Second, the United States would not agree to the Soviet Union
proposal that all activities of any kind pertaining to the exploration
and use of outer space be carried out solely and exclusively by States.
The fifth principle in resolution 1962 resolves this issue by stating
that States bear international responsibility for national activities
in outer space, whether carried on by governmental agencies or by none-
governmental entities. Authorization and continuing supervision by the
State concerned over the activities of non-governmental entities is
called for. In addition, under the fifth principle, when space activities
are carried on by an international organization, responsibility for com=
pliance with the princ:l.ples in resolution rests with the international
orgénization and the States participating in it.

Third, the United States would not agree to the Soviet Union proposal
which would require prior discussion and agreement on any measures to be
undertaken by a State "which might in any way hinder the exploration or
use of outer space for?pea.ceful jurpoSes by other countries.” This pro-
posal would have intro@uced the veto into outer space. The sixth principle
in resolution 1962 resolves this issue by providing that a State which has
reason to believe that an outer space a-ci_:ivity or experiment planned by it
or its nationals would cause potentially harmful interference with the
activities of other States shall undertake internatiocnal consultations
before proceeding with any such activity or experiment. No veto, however,
is provided for. The United States re:!.i:,era.tedg,4 during the discussion of
this subject that it cénsidered the consultative group established by the
Committee on Space Research (COSPAR) of the International Council of

Scientific Unions (ICSU) as an appropriate forum for such consulta.ti.ons.85

N
”

81"See statement of US representative, Francis T.P. Plimpton in the main com-
mittee discussions, Y.N. Doc. A/ 551&9/Add.l, p+T. See: Contra, Eldon Kesh,
"Is Good Science Good Politics?™ Bull.of Atomic Scientists,March 1965,p.3h

85«-.9,44; I SR S =P SR SR SUN ¥ gy Sy
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In addition, United States continued to oppose the Soviet Union
proposel that "the use of artificial satellites for the collection of
intelligence information in the territory of foreign States is incompa-
tible with the objectives of mankind in its .conquest of - outer space."

The United States repeatediy noted that international law imposed no
prohibition on the observation of the earth from outer space;86 No
reference is made to this subject in the resolutions adopted.

The seventh and ninth principles provide for assistence to and
return of astronauts and space vehicles. The eight principle in the
resolution provides for liability for damage done by an object launched
into outer space, Re@ognizhg that these matters are dealt with in only
general preliminary terms, the General Assembly in resolution 1963 asks
that the Committee on the Peaceful Uses‘ of Outer Space, when it convenes
in 1964, arrange in particular for the prompt preparation of draft inter-
national agreements on these subjects.

Resgolution 196387 on international co-operation in the peaceful uses
of outer space, a.ppro’ved unanimously by the General Assembly, endorses the
recommendations of the Committee on Peaceful Uses of Outer Space concerning
the exchange of information, encouragement of international programues,
international sounding rocket facilities, educational and training and

potentially harmful effects of spaée experiments.88 The resolution welcomes

860n this subject, see Leonard C. Meeker',' Legal Adviser to the Dept. of
State, entitled "Ob#ervetion in Space,” Dept. of State Bull. Th6 (1963).

87
88

Loc. cite. note68 supra. (Resolution 1963)

For details of the recommendations see U.N. Doc. A/ 5549,
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the decision of the Comitteé to prepare a number of background infor-
mational papers and to establigh, at the request of the Government of
India, a group of six scientists to visit the sounding rocket launching
facility at Thumba, India, and to advise the Committee on the eligibility
of this facility for United Nations sponsership in accordance with the
basic principles endorsed by the General Assembly in resolution 1802.89
In addition the resolution invites member States to give favourable
consideration to requests of countries for training and technical assist~
ance; notes the agreement between the Soviet Union and the United States
looking toward co-operation in satellite meteorology, communication and

magnetic field mapping, 90

and expressed the belief that international
co-operation can be heneficial in furthering the exploration of the
solar system.

Resolution 1963 also noted with appreciation (a) the second report
of the WMO on the advancement of atmospheric sciences and thelr applica-
tion in the light of ﬁevelopments in outer space ,91 and (b) the organiza-
tional and financial :‘qfsteps taken by the Fourth Congress of WMO in 1963 in
response to resolution 1721 and 1802 on outer space approved by the U.N.
General Assembly the prévious twc; years. Member States were urged by

resolution 1963 (a) to extend their national and regional meteorologicel

89For the principles for the creation of such international facilities
under U.N. 'sponsorship, see report of the Committee of Peaceful Uses
of Outer Space U.N.: Doc. 4/5181, p.12. Resolution 1802 (XVII) of Dec.
1L, 1962, endorsed these principles., For two documenbs on the Indian
sounding rocket launching facility, see U.N. Docs. A/AC.105/8 and 10.

%or the text of the agreement, See U.N. Doc. A/5482.

91y.N. Doc. E/379%. This report was initially considered by the ECOSOC
at its 36th session. See Res. 980 CII (XXXVI) adopted by the Council

on August 1, 1963, jﬁoc. E/3816, p.12 and report of the Council, Doc.
A/5503, pp.iB-4Y. See infra for further discussion.
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efforts to implement the expanded programme of the WMO, (b) to
co-operate in the estsblishment of the World Weather Watch proposed
by the WMO and (c) to ‘increa.se research and training in the atmospheric
sciences. Resolution 1963 also welcomed the decisions of the Extra-
ordinary Administrative Radio Conference held under the auspices of the
ITU in October and November 1963, on the allocation of frequency bands
for space communications. The second report of the ITU on outer space
was noted with a.pprecia.tion.92
Considering the work of the U.N. in 1963 along with that of ITU
and WMO and the Dryden-Blagonravov agi'eement » it may well be said that
very good progress hag been made towards the objectives of keeping the
exploration and use of outer space on & free, peaceful, and orderly
basis and thereby helping the development of & legal order in space.
The third sessiox;'x of the Scientific and Technical Sub-Committee
was convened in Geneva on 22 May 1964, and concluded on 5 June 1964,
The Sub-Committee had before it the following:’~ & mmber of draft papers
prepared by the Secretariat in compliance with the recommendations of the
Committee contained in its report to the Eighteenth Session of the General
Assembly;?* o Secreteriat working psper outlining the manner in which

the Sub-Committee's 1963 recommendations could be implemented;95 the

924.N. Doc. E/3T70. This report was initially considered by the ECOSOC at
its 36th session. See res.980 CI (MVI), adopted by the Council on
August 1, 1963, Doc. E/3816, pp.1l-12, and report of the Council, Doc.
A/5503, pp.48-49. See infra for further discussion.

934, 5. Doce A/Ac.los/g.l/wp.ae, 23, 2 and 25.
9hU.N. Doc. A/5549, Paras. 11, 12, 13 and 17 snd resolution 1963(XVIII), Pt.II.

95U.N. Doc. AJAC.105/1h
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report of the sclentific group, established by the Committee, which
visited the sounding rocket launching site st Thumba, India;® and the
progress reports of ITU and WM097 in response to the Assembly resolution
1963 (XViII). The Sub-Committee heard statements by representatives of
UNESCO, ICAO, WMO, ahd COSPAR. It then considered the 2bove-mentioned
documents as well as working papers, draft resolutions and draft recom-
mendations submitted by delegations. The Sub-Committee adopted a number
of recommendations under the followlng topics: exchange of information,
encourggement of international programmes; educational training; inter-
national sounding rocket facilities; and potentially harmful effects of
space experiments. It also adopted certain recommendations of 2 general
nature.

The Sub-Committee's recommendations,98

contained in the report on

the work of its third session, were submitted to the Committee on the
Peaceful Uses of Outer Space which met in New York from 26 October to

6 November 1964. The Committee had also before it the revised and up-to-date

papers pfesented to the Sub-Ccmmittee.99 In addition, the Committee

9y.N. Doc. AJAC.105/17.

9Ty.N. Doc. AJAC.105/L.10; A/AC.105/L.11

By.¥. Doc. A/Ac.lo5/éo and Add.l

99y.N. Doc. AAC.105/L.12, 13 and 14; A/AC.105/20 Add.5

i
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received from the representatives of the USSR and the USA the text of
a second memorandum of understanding to implement the bilateral space
agreement of 8 June 1962.100 The memorandum covered the exchange of
conventional and satellite weather data over a special communication
link between Moscow &nd Washington;

The Committee took up the recommendations of its Sub-Committee, and
with the exception of the Sub-Committee's recommendation regarding the
organization of a space conference in 1967 under the United Nations
sponsorship, its recommendations received the support of the general
membership of the Committee. The recommendations adopted on the topics
afore-mentioned were similar to the earlier recommendations relating to
those subjects.lm' The only new recommendation was in regard to the po-
tentially harmful effects of space experiments. The Committee took note
of the resolution adopted by COSPAR in May 1964 on the basis of the report
by its consultative gifoup on potentially harmful effects of space expe-
riments and requested the Secretary-General to circulate to member States
the resolution of COSPAR, 102 the report of the consultative group and its
103

four appendices, and urged that all member States proposing to carry

100y, N. Doc. A/5T79 and A/C.1/880 of 1 June 1962.

10, 5. Doc. A/5785.
102; x. Doc. A/5785, Annex IT.
103y, 5. Doc. A/5785, Amnex IIT.
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out space e;per~iments should give full consideration to the problem of
possible interference with other peaceful uses of outer space, as well
as to possible harmful changes in the natural environment and, where
appropriate, seek a scientific analysis of the qualitative and quanti-
tative aspects of such experiments f‘romrthe COSPAR consultative group,
without precluding other recourse to international consultation, as pro-
vided in General Assembly resolution 1962 (XVIII).

As regards a space conferenée, opinion was divided as to the usefulness
of holding such & gathering. A number of members including Austria, which
initiated the proposal, the UAR and the USSR strongly supported the idea.
They maintained that such a conference would provide an @pportunity for
assessing the work done in the field of peaceful uses of outer space in
the first ten years of the space age. Another group of members, including
the United States and United Kingdom, expﬁessed the belief that the holding
of a special space conference under U.N. sponsorship in 1967 would duplicate
the work already bgi.ng carried out at present by internstional governmental

| and non-governmental institutions and would be wasteful in time and resources.
They held that the first ten years of the space age could be appropriately
celebrated by the holding of a special commemorative meeting of the Committee
on the Peaceful Uses of Outer Space at which, in addition to its normal
business, the Comnittee could hear reports of experts on the past achieve-
ments of the space age and the potentialities in the future.

Finally, there was a third group, headed by Italy, which in principle
supported the idea of holding a conference but ma.inta.ined that the question
required a thorough study by a special group whose vlews could be laid before
the Committee for a decision. It‘ was on the basis of this suggestion that
the Committee finally agreed to set up & working group composed of its

entire membership which was to examine the desirability and objectives
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of an international conference on the peaceful uses of outer space to be
held in 1967 and to deport to the next session of the Committee. O

There was one further substantive change by the Committee in the
Sub-Committee's recommendations, namely, the addition of a provision
put forward by Austria whereby the Sub-Committee was invited, #n co-
operation with the Secretary-General and in consultation with the appro-
priate specialized agencies, to study and report on the possibility of
getting up & world-wide navigation satellite system.

in the course of 196k4, discussion of the legal problems involved
in the exploration and use of outer space, which took place in the
Committee on the Peaceful Uses of Outer Space and its legal sub-committee,
again centered on the following three issues: (1) Legal principles govern-
ing the activities of States in outer space; (2) Assistance to, and return
of, astronauts and space vehicles; and (3) Liability for space vehicle ac-
cidents.

The Legal Sub-Committee held the first part of its third session in

105

Geneva, between 9 and 26 March 1964 and the second part of that

session in New York from 5 to 25 October l9bh.1o6 The Sub-Committee recog-
nized as ite terms of reference the provisions of Assembly recommendation
that consideration should be given to incorporating in international

agreement form legal principles governing the activities of States in

louVide infre note 144 for politicel ramifications surrounding the problem

of the space conference.

105y, N. Doc. A/AC.105/20, 24 August 1964.

106U.N. Doc. A/AC.105/21, 23 October 196k.
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the exploration and use of outer space, sand requested the Outer Space
Comﬁittee to continue to study and report on legal problems which might
arise in the exploration and use of outer space, and in particular to
arrange for the promptvéreparatién of‘a draft on international agree-
ments on liability for damage caused by objects launched into outer
space and on assistance to and return of astronauts and space vehicles.

The Sub-Committee decided to continue the two working groups esta-
blished at its previous session, each consisﬁing of the whole menbership
of the Sub=Committee, to deal with the proposals and amendments on assist-
ance and return and on liability for damage, respectively. More con-
spicuous results were achieved in Working Group I where preliminary
agreement was reached on the preamble and on certain of the operative
provisions of the draft agreement on‘assistance to, and return of,
astronauts and space vehicles. Working Group II completed the first
reading of the articles of the drafts on liability for damage caused
by spacé vehicles.

The report of the Legal Sub-Committee covering both parts of its third
session was casidered by the Comuittee on the Peaceful Uses of Outer Space
at its sixth session. The Committee noted with satisfaction that substantial
progress‘was made in the course of the Sub-Committee's third session,
althopgh there had been insufficient time to draft the international
agreements on &ssistance tg and return of, astronauts and space vehicles
and on liability for space vehicle‘Accidents, and decided that work on

107

the two conventions should be resumed as soon &s possible.

1074, 8. Doc. A/5785, P.19, 13 November 196L.

i
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The &bortive Rineteenth Session of the U.N. General Agssembly did
not consider the report of the Committee on Peaceful Uses of Outer Space
and is expected to do so when it resumes its sﬁspended Nineteenth Session
in September 1965.’1‘(r3

In 1964, the consideration of the question of the legal principles
governing the activities of States in the exploration and use of ocuter
space took place during the first part of the third session of the Legal
Sub~Committee of the Outer Space Committee. The exchange of views on

this subject continued at the meeting of the Outer Space Committee.

lca’l‘he 19th General Assembly centering a.bout the application of Article 19

of the Charter to the Soviet Union, France and a few other members, was
ill-fated and was a.djourned without considering the Committee report or
even without going into the Committee stage so that the first Political
Committee could congider it. Article 19 provides that a member who is
two years in arrears with payments shall have no vote in the General
Assembly. It was contended by the Western bloc that the Soviet Union
was more than two years in arrears because of its failure to meet the
assessments of the General Assembly against it for UNEF and UNOC peace
keeping operations., The I.C.J. in an advisory opinion on which its
members were sharply divided, nine to five, had found the assessments
valid and binding under the Cha.rter. The General Assembly at the 18th
session voted to accept the opinion. The Soviet Union and France have
taken the position that only the Security Council under the Charter can
impose binding obligations. The I9th session failed to meet with any
workeble formula and charged a committee of 35 countries to find a
formula and report by 15th of June 1965 and it adjourned until September
1965. (A/RES.2006(XIX) Rev.l.). It is hopefully working to formulate a
plan to "review the whole question of peace-keeping operations in all
their aspects, including ways of overcoming the present financisl 4if-
ficulties of the orgenization.” (See: A/AC.121/PV.1-20). On the success
of this committee depends to a large extend the success of the U.N's
effort to create a legal order in space,



- 6L -

The question of the legal principles. was discussed mainly in the light
of AsSembly resolutions 1963 (XVIII) which recommended that consideration
should be given to incorporating in international agreement form, in the
future as appropriate, legal principles governing the activities of States
in the exploration and use of outer space. There were diverse views
expressed in the Sub-Coanmitteelfog as to the desirability of such an agree-~
ment and the form which it should take. The Eastern ‘Dloc:]']‘0 emphasized
the urgent need for the elsboration of the legal principles governing the
outer space activities of States in an instrument with the legally binding
force of an international treaty and that the drafting of such an instrument
could be started at the third session of the Legal Sub-Cammittee. Other

States especially of the Western blocm preferred to defer such elaboration

109, 5. Doc. A/AC.105/C.2/8R.29-37, 24 August 196k.

U0 representatives of Bulgaria, Czechoslovakia, Hungary, Mongolia,
Rumania, Poland and;the USSR. They ascertained that the international v
situation was ripe for such action and cited a resolution adopted by the
52nd Conference of Inter-Parliamentary Union in September 1963, which
urged the conclusion-at the earliest possible date of agreements on space
law problems including an international agreement on basic principles
which should govern:the activities of States in outer space. (vide. U.N.
Doc. op. cit., sup*-a. note 18.

'u‘l’I‘he representatives of Australia, Belgium, Italy, Mexico, Sweden, the
U.K. end the United States. In their opinions it would be unwise to
hurry with embodying the Declaration of Legal Principles in an instru-
ment with the force: of international treaty, for the principles should

gemain flexible so that they could be adjusted in the light of later
experience. (Vide. U.N. Doc. op. cit., supra note 18).
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until after agreement on more urgent problems such as the assistance to,
and return of, astronauts and space vehicles and on liability of damage
caused by space objects, have been agreed upon snd they would prefer
more caution to be taken in elaborating general principles.

In this connectioh the repreéenta.tives of the UAR and Japen maintained
that the adoption of the Declaration represented a first important step
towards the formulation of the law of outer space, which in the opinion of the
Hungarian representative, in adopting the Declaration of legal principles,
the Assembly had set the United Nations on the path toward the codifica-
tion of the law of outer space. The representative of Brazil pointed out
that the Assembly itself was apperently aware of the shortcomings of the
Declaration, since in resolution 1963 (XVIII) it had recommended that
consideration should be given to incorporating the legeal principles
governing the activities of 8tates in outer space in international
agreement form. na |

Also discussed during 1964 was the question of assistance and return
of astronauts and épac% vehicles.‘ The consideration of this question took
place in the Legal Sub@-Committee during the first and second parts of its
third session, and begdn on the basis of two draft a.gréements submitted
by the USSR and the United States, respectively.

The USSR proposal; was a revised vérsion of the dra.ft‘ agreements sub-
mitted at the first seésion of the Legal Sub=Committee :Ln 1965, as iﬁdica.-

ted ea.rlie:r'.n5 When the discussion of the question of assistance to

H2yide. U.N. Doc. o;g.,,- cit., supra note 18

ll3Vide. Supra note 51 and 60.
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astronauts was resumed at the second part of the Sub-Committee's third .
session, the USSR submitt.éd another reviged draft agreement on asslstance
which, as it was stated by the USSR representative, took into account
many of the observations made by other delegations during the first part
of the session. 1k In particular, as distlnguished from a previous draft,
this draft agreement p:rovided thet contracting States should foster
international co-operation in salvaging space objects launched in accord-
ance with the Declaration of Legal Principles and that they should return
the crews of vforeign syaceships , spaceships themselves, satellites and
capsule concerned in accordance with this Declaration. 115
As distinguished from its proposal in 1962 presented as a General
Assemblyll6 resolution, a new United States proposal was submitted in
the form of an international a,g:reeme:nt.1']‘7
In the course of discussion Australia and Canada submitted & pro-

posa'.l,ll8 later twice revised, which was based on & number of provisions

of the USSR and USA drafts end various amendments made during the debates,

llh\f:i.d.e. U.N. Doc. op. cit., Supra note 18

9yige. U.N. Doc. AJAC.105/19; A/AC.105/20; and A/AC.105/21

J':1'6\7:'|.de. Supra notes 50 and 60.

BTy, 5. Doc. 4/AC.105/C.2/L.9.
128 |

U.N. Doc. WGI/1T/Rev.l.
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and, in its author's opinion, was intended to cover only those pro-
visions on which they felt that there appeared to be & substantial
measure of agreement within the lub-committee.ll9 The three proposals
were ingerted in a comparative table prepared by the Secretariat.lao

When introducing the revised draft agreement, the representative
of the USSR said that there were two guiding principles underlying the
draft.121 First, the humanitarian duty of all States to extend assistance
to astronauts in distress, and secoﬁd, the respect of the principle of the
sovereignty of States. Thus, while it was the duty of a State on whose
territory a space ship made & force landing to lend every possible assist-
ance to its crew, the principle of sovereignty meant that search and res-
cue operations must primarily be the responsibility of the State.

Drawing attention to the United States draft, the U.S. representative
said that an agreement of such a character could help to foster interna-
tional co-operation in the peaceful uses of outer space by the development
of agreed standards and procedures for dealing with every eventuality.

He felt that one of the first standards to be considered should be one
establishing a duty of States to lend all possible assistance to astronauts
in need of assistance, as there was general humanitarian concern in this
regard. Since there wgs a shared scientific interest in the examination of

space vehicles or their parts returned from outér.SPace the draft agreement

was also designed to f?@ilitate the return of such objects.

1194, N. Doc. A/AC.105/20.
1205, ¥, Doc. A/AC.105/C.2/W.1./Rev.l end Rev.2:

For statements madejby representatives in the following discussion,
reference should be:made to U.N. Doc. op. cit., supra note 2k.



With respect to the authority and control over rescue operations, the
representatives of Austria, Canada and India expressed concern regarding a
possible limitation oﬁ a contracting State's right to conduct assistance and
rescue operations on its own national territory. In the opinion of the
Austrian representative, the search and rescue of astronauts in fhe territory
of a contracting State was fundeamentally a prerogative of that State. If that
State obtained assistance from the launching State provisions would have to
be made to ensure that all search and rescue operations were conducted under
full control of its own authorities, and that States would reserve their own
euthorities the sole right of search in certain prohibited areas. It was
pointed out that search and rescue operations conducted by the launching
State could involve the deployment of parties of military or para~military
character, and that the implications of that situation, especially for
neutral countries, were obvious.

In regard to the search and rescue operations on the high seas or in
any other place not under the jurisdiction or control of any State, the
representative of the United States séid that the draft egreement should
clearly establish that instrumentalities of a 8tate participating in the
assistence - - for example, elements of its armed forces - - would be sub-
ject to the direction and control of the government of that State and not
of another State.

The representative of Italy expressed an opinion that it would be
wrong to permi%,rby virfue.qf the agreement, the lahnching State to reserve
the exclusive righttto carry out, by its own means and with its own per-
sonnel, rescue operatiéns in & zone of the high seas designated by itself,
since this, among other things, would interfere with the legislature of
certain States and majitime‘law obliging private persons and captains of

ships to take efforts to rescue anyone in distress at sea.
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Views were also expressed concerning the.problem of identification of
space objects. The representative of Japan drew attention to the desirabi-~
lity of establishing an effective system of registration of launchings
with the Secretary-General of the United Nations and to make the launching
States legally obliged to supply data on the specific purpose of the launch-
ing as well as other characteristics of the object launched which might be
necessary for its identification. The representative of Lebanon pointed out
that since the draft agreements under consideration required States in whose
territory a space object landed to notify the launching State concerning
the occurrence, provision should be made requiring advance international
registration of all launchings and the furnishing of any further informe-
tion necessary for the ;dentification subsequent to the launching.122

The representative‘of France proposed that instead of setting forth
the obligation to return the personnel of a spacecraft to the launching "
State, the article should only provide that a contracting party would not
oppose the astronaut's ﬁeparture from its territory and would do its utmost
to asgist them in making travel arrangements. This article should not be
construed as preventing juridical or administrative proceedings, or the
enforcement of measures resulting from such proceedings, instructed by
reason of the deeds or words of such astronauts after completion of rescue
operations.

The representatives of Argentina, Augtria, Canada and Japan, among
others, believed it important to meke provision for the duty of the launch-
ing State to remove space devices from & :oreignﬂterritory when they involved

a hazard to the State in whose territory they were found.

On identification anﬂ generally on assistance and return of space vehicles,
Vide. Lew and Public _Order, op. cit., supra Jotxol note 3 at, pp.520-25,
579-82. ‘ .
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The representative of Argentina felt that the law applying to navi-
gation by sea and air which had already been developed, and in particular
to the law governing the assistance to aircraft and ships in distress,123
might be considered applicable to the preparation of an agreement on
assistance to astronauts. He pointed out that if one were to proceed
from principles of the maritime and air laws, the agreement in question
should provide that States rendering assistance were entitled to the reim-
bursement of any expense incurred. In the opinion of the representative
of Japan, the launching State vsh_ould reimburse the expenses incurred by &
contracting pé.ftj‘ not 'only in respect to the recovery or the return of a
space object but also in respect to the rescue or return of the personnel
of a space object.

The re‘preseni;atives of Ca.n_h.da, Italy and the UK felt that the launching
State should not defray the expenses arising out of operations conducted to
aggist or rescue astronauts, whose safe recovery and return would be enalo-
gous to air and sea réscue operations, since the general rule in such cases
was not to claim for the cost of rescue operations in so far as they related
to assistance to distfessed person.

The representati\fes of Argentina, Australia and Japan maintained that
the agreement on assistance should contain provisions covéring compensation
for damage caused by & space object in the State of landing, which would
specify that the obligation to return the space object did not become legally
effective until satis?actory arrangements had bheen maﬁe for compensation in
respect to the damages.

The representatiwfé of Sweden suggested that a provision should be worked

out concerning the necessity of dealing promptly with claims for reimbursement

123Vide. ICAO, "Inter tional Standards and Recommended Practices,” Search
and Rescue Annex 12; and Article 25, Convention on International Civil
Aviation, Chicago, December 19kl ‘
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which would also stipulate that costs be paid in the curreﬁcy of the
rescuing B8tate.

Different views were expressed coﬁcerning 8 procedure for the settle-
ment of disputes arising from the application of the agreement on assist-
ance and return.

Several representatives, among them representativeé of Argentina,
Czechoslovekia, and Mongolle considered it unacceptable a provision in
the US draft providing for the compulsory jurisdiction of International
Court of Justice (ICJ) for the settlement of disputes. The representative
of Mongolia stated that many States were reluctant to have recourse to the
ICJ because geographical representation in the court was heavil& biased in
favour of Western jurists and systems and they preferred to chose freely
among the peaceful means of settlement of disputes mentioned in Article 33
of the United Nations Charter. -

The representatives of Argentina and the USSR proposed to amend a
corresponding article of the US draft so that disputes might be referred
to the ICJ only with the consent of all the parties to the dispute.

In the opinion of the representatives of Canada and the UK, an article
providing for the compuléory Jurisdiction of the ICJ should also provide
for the recourse to other péaceful means of settlement prior to reference to
the ICJ.

The representative of Japan proposed that in case of a difference as to
the identification of an object returned to earth from outer space any State
concerned might request the Secretary-General of the U.N. to designate experts
to render an advisory opinion on the matter. |

Different opinions were also expressed with regard to the clause con-

cerning the States which could become parties to the agreemént on assistance.
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A group of representatives, among them the representatives of Australia,
. Sweden and the:UK, considered the fbimuia used in the US draft acceptable.
In their opinion, it was in conformity with recent UN practice in this field
and moreover it was not within the terms of reference of the Sub-Committee
to take decisions on the matter. Others, among them the representatives of
Czechoglovakia, Hungary and Mbngoiia, maintained that the formula concerning
the parties to the agreement contained in the US draft was unacceptable.
According to the representative of Mongolia, this formula was of a dis-
criminatory nature, incompatible with‘the provisions of the Declerastion of
Legal Principles proclaiming that outer space was free for exploration and
use of all Btates and £hat Statés should regard astronauts as envoys of
mankind in outer space; it might also create practical difficulties when
an astronaut made an emergency landing in the territory of a State denied
possibility to participate in the agreement and hence under no tresy obli-
gation to rescue or to return the astronauts.

When commenting on this proposal to incorporate the agreement on
agsistance to astronauts an accession clause similer to that appeared in
the Mogcow Test-Ban Tréaty of 25 July 1963, the representative USSR em-
phasized that it was of vitel importance to governments which launched
space vehicles that an agreement on assistance should be of truly universal
application. The representatives of Czechoslovakis, Hungary, India, Poland
end Rumania, speaking in favour of the Soviet proposal, pointed out that a
universal application 6f the agreement on essistance was necessitated by
a humenitarian néture of this agreement. The representative of Italy
believed that the Soviet proposal might contribute to the working out of a

successful agreement on this issue.
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At the end of the third session of the Legal Sub-Committee the draft

agreements and various amendments to ‘these aéreements ﬁere discussed in the

working party and preliminary agreement was reached on the preamble and on

certain of the operative provisions of the agreement. These provisions, in

brief, are the following'

1.

2.

3.

Each contractlng party whlch dlscovers that the

personnel of a spacecraft of another State has suffered
accident or is experiencing conditions of distress, or

that they have made an emergency landing in territory under
the jurisdiction of the contracting party, on the high seas,
or in any other place not under the jurisdiction of any State,
does its utmost to notify the State which has announced the
launching, and notifies the Secretary-General of the United
Nations.

If, as a result of accident, distress or emergency landing,
personnel of a gpacecraft are in territory under the juris-
diction of a contracting party, it takes a8ll possible steps
to render the personnel the necessary assistance; it keeps
the States which had announced the lannching, and the
Secretary-General of the United Nations, informed of the
steps so taken.

The assistance to be furnished when necessary by the
contracting party to the personnel of & spacecraft of
another Btate in no way differs from the assistance which
it would furnish to its own personnel.

If the c0ntract1ng party considers that the assistance of

the State which had announced the launching would contribute
substantially to the effectiveness of its search and rescue
operations, it requests this State to co-operate with it with
a view to the effective conduct of such operations, under

the direction and control of that contracting party.

A contracting party which discoveres that & space object

has landed in territory under the Jjurisdiction of the
contracting party, or on the high seas or in any other place
not under the Jjurisdiction of any State, does its utmost to
notify the State which had announced the launching, and notify
the Secretary-General of the United Nations.

A contracting party which finds that a space object dis-
covered in territory under its jurisdiction or recovered by
it elsewhere having a hazardous or deleterious nature might
so netify the State which had announced the launching, which
thereupon takes steps, under the direction and control of the
contracting party, to remove it from territory under the
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Jjurisdiction of the comntracting party or otherwise render it
harmless.

T. If a space object which has landed on territory under the
jurisdiction of a contracting: party might be of a hazardous
or deleterious nature, the State which had announced the
launching immediately so notifies the contracting party,
if the contracting party so requests, the State which has
announced the launching takes steps, under the direction
and control of the contracting party, to remove it from
the territory under the Jjuristiction of the contracting
party or otherwise render it harmless.

8. 1If a contracting party considers that the assistance of
‘the State which has announced the launching would contribute
substantially to the effectiveness of recovery or
return operations carried out by it in territory under
its Jurisdiction, it requests the State which had announced
the launching to co-operate with it with a view to the
effective conduct of such operations, under the direction
and control of that contracting party.

9. The State which had announced the launching of a space obJect
and has requested its return, if requested by the contracting
party which has discovered the object, furnishes identifying
data to the contracting party.l24

Finally, the quegtion of liability for damage caused by objects
launched into outer space was also discussed in 1964. The debates took
place mainly in the Legal Sub-Committee during both the first and second
parts of its third segsion.

At the beginning of the debate the Sub-Committee had before it, in
addition to a working paper on the unification of certain rules governing‘
liebility for damage caused by space devices introduced by Bel,g:i.um.lz5 in
1963, two other drafts concerning liability for damage caused by the
launching of objects into outer space; a draft convention proposed by the

27

United States126 and a draft agreement proposed by Hungary.l The

1245 N, Doc. A/AC.105/21.

1254.N. Doc. AJAC.105/C.2/L.7/Rev.1.
126y, N. Doc. AJAC.105/C.2/L.8/Rev.l

Y2Ty.N. Doc. A/AC.105/C.2/L.10.
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Secretariat prepared a comparative table of the provisions contained in
the three proposals.
During the consideration of the item of liability for space vehicles
accidents a number of views and emendments were expressed and subm:l.‘l;ted,.lz9
The representative of the USSR;poin:b.ed out vthat the Declaration of
Legal Principles had indicated the "c“i:l.'i'je’cﬁ.ion to be taken in drafting the
agreement, by procla.iihing that St‘at"‘qisf‘jqere responsible"%r all types of
national and internstionsal a.ctivity :Ln‘ oufcer space end that they allowed
private companies or intemati@fza‘l« organiza.tions to ehgaée in outer space
activities iﬁ such & manner &s .not to endanger human life, health or property.
The representative of Ruma.ni-a considered thet the provisions of the
agreement on liebility should‘be based upon paragraph 8 of the Declaration
of Legel Principles.uo
The representative of Argéntina. wag of the opinion that the matter of
- 1iebility for the dasmage caused by space obJects should be governed by the
principles of ob;]ective lisbility, which placed the main emphasis on the
- results of the event thet caused the damsge.
The representative of Hu.nga.ry saw the importance of the elaboration
of rules on liability in the fact that the national legal systems differed
from each other and did not guarantee an equiteble solution, and that there ‘

were no appropriate precedents to be taken into account in deciding on the

damage cesused by space objects.

128U.N. Doc. A/AC.105/C.2/Ws2/Rev.1

l29}3‘01' statements made by representatives in this discussion reference
should be mede to U.N. Docs Opscits, supra note 2k,

139, N, General Assembly resolution 1962 (XVIII). Vide. Supra note 67.
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The representatives of Belgium and India considered essential to
give full consideration to ihe question of terminology, which particularly
important when the legal problems of liability for damage caused by space
objects were being approached from the viewpoint of diffeient,legal systems.

Composing the different methods of-sassessment of compensation for
damage a8 laid down in the drafts under consideration, the representative
of Canada favoured & provision in the agreement specifying clearly the besis
on vwhich compensetion would be pald in preference to leaving this matter to
be determined by the national law of the injured person as was the case with
the Belgium prqposal. | . o

The representative of the US said that a revised part of the US
draft clearly ennunciaxed the pr1nc1ple of the sbsolute liability of the
launching Sta$e, which was in conformity with paragraph 8 of the Declaration
of Legel Principles.

The representative of Italy proposed to replace a provision in the
US draft to the effect that a State was not lisble under the agreement on
lisbility for damege suffered by its own nationals by the provision that
this agreement did not apply to damages sustained on the territory of the
launching State.

With regard to the provision, originsally conteined in the US draft,
that gross negligence on the pert of the claimant could exonerate from
liability, the representatives of Canada, Japan and Sweden considered the
term "gross negligence" unacceptable and suggested that it should either
be reﬁlaced by the words "willful and reckless conduct” or be accompanied

by a definition. In the 6pinion of the Italian representative it was
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prefereble to omit the word "gross" so that it would be for the judge
to decide the gravity of theinegliéence and its iﬁzplications.

The representative of Czechoslovakie believeé. that fbrce majeure, as

a basis for this exoneration for liebility, was & recognized legal prin-
ciple referred to in many interﬁationa.l conventio:%as s which should not be
omitted from the agreement on liability for spa.cef’vehicle accidents.ljl

Concerning the provisiop in the US original drafb that is the event
of the collision of two spac/e devices there was no liability as between the
two launching States, the representative of Argentina seid thet this provi-
sion needed to be supplemented by specifying tha,tl liability subsisted in
the event of damage to third pafties resulting from the collision; The
representativé of the US pointed ,opt.. that a later US draft did not contain
provisions écncé:’ming the possi‘ﬁility of an accidéntal collision between
objects launched info outer space, since such collision was extremely
‘unlikely. 152

The Canadian representeative emphasized that v;rhere the launching State
sought to rely on an exoneration from liability, then the burden of proof
in that regard should rest upon the launching Sta.te.

The representative of Italy expressed the vigw that a State might not
teke adventage of the exoneration of lisbility, as provided for in the
agreement, if it launched a space object without £otifying the Secretary=-

General.

lSlThis and other problems discussed in this session were quite similar
to that of air and maritime law problems in the following conventions
respectively: Convention on Unification of Certain Rules Relating to

International Coverage by Air (Wersaw) 1929; Convention on e
Caused 5 Foreign Aircraft to Third Parties on the Surface (Rome)
“1955; Convention of the Unification of Certain Rules Relating to the
Coverqge of Passengers by Sea (Brussels) 1957; and the Convention of

Limitation of Liabilitz of Owners of Sea—Gom Ships (Brussels) 1925,

152 ICAO is presently prepering a coavention on aeria.l collisions.
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The representative of Argentina and France were of the opinion that
the relationship of cause and effect Between'damage and outer space activi-
ties should be governed by the law of the place where the accidént occurred,
while the Italian representative believed that this relationship should be’
determined in accordance with.the national lgw of the person injured.

The representatives of Rumania and the USSR expressed the view that
when more than one State was involved in the launching, the best method in
such a case for the solution of the problem of compensstion was to apply
the principle of joint and several liability since it would clearly be to -
the advantage of & State involved. The State claiming compensation would
not need to investigate the basis on which the launching States cenducted
their joint activities, that task would be incumbent upon the launching
States s for it would be for them to decide among themselves what share of
the liability fell to each. This approach would have also the advantage
of encouraging States which proposed to engage in joint space activities
to exercise gresater care in carrying out their_y activities.

The rejgresentative of the USSR believed that in;bernational orgenize~
tiongs engeged in outer space activities should assume liebility for any da=-
mage caused by their space activities, since according to the Declaration
of Legal Principles such orgenizations were responsible for complying with
the principles of the Declaration. - He considered as & serious omission,
et verience with the Declaration, the absehce of any reference to an inter=-
netionel organization's lisbility for damage in an original version of the
US draft. Commenting on a provision of the US draff stipulating that an
iﬁternatibna.l organization might, as a -Sta#e, present a cleim for compen=-
sation, the representative of the USSR and Rumenia ﬁaintained that there

was no justification for equating an internationsl orgenization with a
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State, for it had neither territory nor nationals which would suffer
damage.

Arguing agéinst the objections to making en international organi-
zation party to the agreement on liebility on the same footing as the
contracting State, the representative of Australis stated that the
Declaration of Legal Principles placed such organizations on exactly
the same footing as States with regai'ds to liability and the agreenent
should do the same. |

The representative of Argentins agreed that eppropriate international
organizations should be able to become parties to the agreement on liability,
since the treaty making capacity of those orgemizations was recognized and
since a number of them were already engaged in outer space activities.

The representative of Iﬁaly expressed the opinion that the agreement
should provide for the limitation of liability as it existed in maritime
and air laws, and the States engaged in outer space activities for the
benefit of mankind should enjoy that privilege in & certain meam;tre.l3 >
He considered that a guid.a.nce for the deciding on ﬁhef‘ limit of liebility
might be found in the existing conventions concerning liability for nuclear
d.ama.ge.:L3 4 | |

The Jap;an'eée representative believed that it would be premature to set
& limit on lisbility at that stage since there was not yet sufficient
technical data available to determine the possible extent of damage.

The representative of India was of the view that compensation for demage
to property should be commensurate to the demage and consequently, there

should be no monetary ceiling for compensation in relation to each launching

133,

Vide. Conventions op. cit., supra note 131,

15!*Conven’cion on Liability of Operators of Muclear Ships (Brussels) Mey 1962.
Convention on Civil Liability for Nuclear Damsge (Vienna) May 1963.
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although the agreement on liability might prescribe a fixed amount for
loss of life. These principles would significantly add to the usefulness
and universality of the aéreement.

An additional erticle to the Hungarian draft wes submitted by the
USSR proposing the inclusion of provisions to the effecf that claims for
compesation should not constitute grounds .for the sequestration or the
spplication ‘of enforcement measures to a space ship of a foreign State.

The representative of Austris suggested that the agreement on liability
should avoid curtailing in any wey legel remedies avalilable to claimants;
it should rather provide them with additionel protection. In his opinion,
the establishment of a wystem of financial guarantees, to meet the situation
which would arise when less wealthy States embarked upon the explorstion of
outer space, might be considered, particulerly in view of possible require-
ments to pay compensation in a readily convertible currency.

The representative of Japen, Italy and the UK were of the opinion theat
a period of one year for the presentation of a claim would be too manifest
itself for a number of years or it might not be possible inmediatel& to
‘identify the responsible State. The representative of Italy suggested to
solve this problem on the lines of certain civil aviation conve::ﬂ:f[omzl3 2
which laid down a time limit of two years with a reservation not to epply
it when the suthor 6f the damage ‘could not be ascertained during this period.
The representatives of :Buliga:ria and Japan proposed that ‘s claim should be
presented within one year or two years, respectively, of the occurrence of
the demage or of the identificé.tion of the lisble State , and if the sppli-
cant State did not know of the’ facts giving rise to the claim, the claim
should be presented within one year of the dste on which these facts had

become Knowne

15 l5V:l.¢1¢.=.. Conventions op. cit., supra note 131.
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The representatives of Argentina, Czechoslovekia, Rumanis and the
USSR, among others, disagreed with a provision in the US draft concerning
the settlement of disputes. The representatives of Rumania and the USSR
expressed their surprise that the US delegation should edvance a clause
on the compulsory jurisdiction of the ICJ since similar proposals had
invarisbly been rejected at certain international conferences held under
the auspices of the U.N. in recent years and that even th optional protocols
concerning the compulsory settlement of disputes were a.«::cepted by a very
small number of States in each case.

The representatives of Sweden and the UK proposed a procedure for
the settlement of disputes concerning the application and interpretation
of the agreement on liability arising between contracting State and an
international organization conducting space activities which undertook
to comply with the agreement. Accordingly any such disﬁute which was not
previously settled by other peaceful means of their own choice nmight be
referred by either party to en erbitral commission of three members, two
of them being each gppointed by the contracting States and the interna-
tional organization and a third member by the President of the ICJ. The
decision of the commission was binding upon each party to the dispute.

Comments were also made on the question of the participation of
States in the agreement on liability. - sQegking in favour of the provision
in the Hungarianvprqposal that the agreemént should be open‘to all States,
the representatives of the USSR, supported by the represent;tives of
Czechoslovakia and Rumania, pointed out that the exclusion of certain
States from the participation in the agreement on liability would have the
practical drawback of meking it impossible to claim compensation from the

launching State so denied the right to be a party to the asgreement,
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It is interesting if not surprising to note that in the discussion
relating to the agreement on liability for damage caused by objects launched
into outer space little or no reference was made to the existing conventions
in maritime and air law. 136

At its third session the Legel Sub-Committee completed the first
reading of the articles of the draft agreement on liability for damage
caused by objects launched into outer space. However, due to the variety
of opinions in the Sub=Committee on various artlicles no agreement was
reached on any and it recommended that its work be continyed at the next
session.

In March 1965 the Chairmen cormunicated to the members of the Outer
Space Committee that due to the fact that a number of reports to be pre-
pared by the Secretariat are not due until 1966, and considering the
desirability of providing a longer period for the preparation of back-
ground meterials by the specialized agencies concerned, the Scientific
and Technicel Sub-Committee will hold its next session in 1966, Thus
there will be no meeting of the Sub-Committee in 1965 subject to the
understahding thet any matter of a scientific and technical nature may be

put by any member before the Main Committee's session to be held in

September 1965,

156We shall’ sheve the opportunity to deal with this aspeet of the question
in the later chapters.
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It was envisaged that the Legal Sub-Committee will meet not later
than July 1965 to continue its worke It will have the two Draft Agree-
ments on Liability for Damage caused by Objects Launched into Outer Space
and Return and Rescue of Astronauts and Space Objects, awaiting further
consideration. However, the exact date and place of the meeting is not
yet determined in spite of long consultations by the bureau on the orga-
nization of the work of the Committee, >

The working group of the whole Committee will meet at Headquerters
in September 1965 concurrently with the Committee to study “the desira-
bility, organization and objectives of an international conference or
meeting to be held in 1967" on the peaceful uses of outer space and to
prepare eppropriate recormendations for submission to the Main Committee.

The Committee will meet at Heedquarters early in October 1965 to
consider the report of the Legal Sub~Committee and the Working Group,
as well as any reports which may be submitted by the specialized agencies
and non-governmental organizations, and finally to pi‘epa.re its report to
the Twentlieth Session of the General Assembly. 138

There are discouraging trends that are taking shape which are res-

ponsible for the postponement of the meetings. The inability of the space

13 7Since the work of this thesis was concluded it is learnt that at a bureau
meeting on 1k July it was revealed that sn informsl note taken had indiei-
cated 11 in favour of New York, and 9 in favour of Geneva. After long
deliberstions the representative of the Soviet Union snnounced that it
would agree to meet in New York this year without cresting a precedent
as a matter of goodwill. The Legal Sub-Comnit‘bee is now scheduled to
meet in New York beginning 206 September.

138 Interim Report of the Bureau on the Organization of the Works of the
Committee in 1965. U.Ne Doce. A/AC.105/27, 21 April 1965.



- 84 -

powers to perceive their common interest is a serious obstacle to
progress. We discussed the meeting of the Committee that met in
Februa.ry-March.l963 which spent three meetings to decide on the issue
for the 1963 sessioh. 139 Since then the matter has become & very sei'ious
problem that is facing the Committee. The postponement of the 1965
session of the Scientific and Technical Sub~Committee could entirely be
attributed to this fact.

As far as the Legal Sub=-Committee is coneerned this fact is again a
formidable fector. The United States would like it to meet in New York
while the Soviet Union is insisting that they meet in Geneva. Valid
arguments have been adduced and & case for both sideé has been eloquently
a.dvocatedlho with one result « lack of agreement. The Legal Sub-Committee is
facing yet another difficulty because the space Powers seem to prefer poste=
poning its meeting until the international climate improves.

Another source ‘of delay is the fact that while the Soviet Unlon
demands that any international sgreement relating to outer space must
be open to signature of all States, the United States takes the position
that they are open to signature only by member States of the U.N. and

its specialized agencies.lul The Soviet Union ergues that the requirement

e 3

Bé Vide. A/AC.105/PV.17, 18 end 19; and the Soviet reservations etc. dis-
cussed in A/AC.105/PV.19.

140y, 3., A/AC.105/PV.17,18 and 19; for details of the arguments for each side.

Wlys e, A/AC.105/19 for draft agreements and emendments, for instence, the
U.N. draft erticle XIII states: "that it is open to signature by members
of the U;N. and its specialized agencies" and article XII of the Hunga-
rian draft states that "it is open to signature by all states."
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of being a member of the U.N. or its specialized agencies would deprive

the rights of verious democratic and people's republicslue especielly the

People's Republic of China which will amount to a violation of the equality

of States enunciated by the General Assembly resolution of Basic Principles

Governing the Activities of States in the exploration and use of outer spa.ce.lh3
Meanwhile the Working Group of the whole now scheduled to meet early

September will consider the proposél to hold an international space con-

ference in 1967 .lhh

However, since‘ such a conference may cost over a million
dollars, its materialization in view of the present financlel crisis of the
United Nstions is dbubtful unless the Committee of 33 on Peace Keeping
Operations emerges with a compromise formuls regarding article 19 of the

U.N. Charter, no valuable discussion could take place at the Working Group. 145

lhacﬁticising the International Comminication Satellite Consortium agreement

it is said that "the provisions that it is open to all States is practically
violated. The July agreements cen be acceded to only by members of ITU,

to which imperlialist powers do not admit the German Democratic Republic,

the Chinese People's Republic, the Korean People‘'s Democratic Republic
anghthe Deﬁoera‘cie Republic of Viet-Nam" "International Affairs"(Moscow)
1964, P. Th.

143y N, Resolution A/RES/1962(XVIII). December 13, 1963.

lmlnternationa.l speace conference has now acquired political ramifications.
The United States feels that 1967 being the tenth amniversary of the
Soviet Sputnik that if this conference takes place it would be of & gresat
propegande value to the Soviet Union as they would seek to tie it up with
the tenth anniversary of the Sputnik. Under these circumstances the
United States is leery of the U.N. conference on space which they are
opposings. However, it may be said here that if the United States continues
to oppose the conference it is very likely that it will be a greater blow
to the United States then otherwise. First, the US will have the offence
of opposing an international conference; second, the Soviet Union is likely
to organize an elaborate conference to commemorate the first Sputnik on
their own. In that case it is also likely to invite the United States to
participate in such & conference. United States certainly will be dealt
a propagenda blow, where as if the U.N. conference takes place the United
States could take the initiative of orgenizing it.

l .
l'pj\lz'l.ci.e. Supra note 108.
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In March 1965 the Inter-Agency Working Group of the Administrative
Committee on Cd-ordination of Programmes and Activities Relating to the
Peaceful Uses of Outer Space considered the Joint action to be taken by
the United Nations and the intergsted agencles in response to the recom-

qmendations made by the'Committee on the Peaceful Uses of Quter Space at
ﬁ?its sixth session. The working group's report was considered by ACC at
its thirty-ninth session in April 1965 and is the subject of Chapter XII
of ACC's thirty-first report.lh6
Among other things, the ACC welcomed the decision of the Committee on
the Peaceful Uses of Outer,Spacevéo:issue biennial reviews of the activities
and resources of the United Nations, the specialized agencies, and other
competent bodies relating to the peaceful uses of outer space. A conclse,
up-to;date survey of the interests‘and resources of the various agencies
and organizétions.concerned wifh space ﬁattérs'could, it was noted, be
of reai value as a meeans both of encouraging needed action and of avoiding
duplication.lu?
On the 27 May 1965 the Committee on Peaceful Uses of Outer Space held
its thirty-siith meeting in New York. At this meeting the Committee una-
nimously epproved the appointment of Ambassador Kurt Waldheim of Austria
as its Chairman in place of Mr. Franz Matsch, who had retired from service.m8
At its last meeting members expressed their concern at the inability of
members to agree on convenling the meetings of its sdb-committee apd urged
that an agreement be reached as early as possible and the Legal Sub-Committee

be convened without delta.y.ll+9

1héU.N. Doc. A/4029.

Wipia

1484 /AC.105/PV.36, 27 May 1965.
149yide: Statement of Canadian representative; ibid. at 27.
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Work of the United Nations relating to the development of & legal order
in outer space presently stands at that stage.. While a commendable progress
wes achieved in many areas, there remain many unsolved problems and thus
several neutral S8tates have experienced strong disappointment over their
failure to obtain the insertion of a clause in the Declaration of Legal
Principles prohibiting all military activities in outer space. This pro-
posal has been rejected by the majority of United Nations member States,
including both the United States and the Soviet Union, because there is
general sgreement that the prohibition of all military activities in outer
space 1s, in fact, a disarmement measure end, as such, cannot be divorced
from the over-all negotiations in progress today on general and complete
world disarmament. |

Other problems will understendably be encountered in the spelling out
of the legal principles of the Declerstion; in establishing future practices
relative to the exchange of informetion; in allocating funds in the field
of space education and treining; and in the practical implementation of the
weeather watch system,

Furthermore, considersble difficulties can be expected in the definition
of & future global system of commnication satellites. It can be said that
the US and Soviet Union have generally egreed on space matters at the U.N.

Soviet and American delegates normelly wind up voting for the seame :c'easolui.::l.on,‘."5 °

15 oﬂle work of the Conmittee on Peaceful Uses of Outer Space and its two sub-
comnittees is conducted on the basis of unanimity. Hence, no vote is taken.
This practice of the space committee has resulted in the evolution of a
legal principle in the conduct of the work of other organs. The new born
Trade and Development machinery creates & precedent by providing in its
constitutional arrangements for a technique of conciliation during debate;
the aim being to avoid, whever possible, & vote that would be made meaning-
less by the defeated minority's refusal to accept the decision. The ninew
teenth session of the U.N. General Assembly arrived at this procedure to
overcome the point where voting had to be avoided at all costs. The UNTAD
seen to have consciously sublimated the non-voting method. Hence the prac-
tice of the space committee and its gubw=cénimittees have helped to formulate
a new principle of legel procedure.
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and it appears that the US and Soviet Union will eventually reach agreement
on the international conventions previounsly discussed. However, the com-
munications satellite system will be a major source of discord between the
US and Soviet\ Union in the years ahee.d.l5 .
Fran this consideration of past accomplishments, a clearly defined
pattern of progress is beginning to emerge in the development of a legal
order in outer space through international co-operstion. = This progress
is generated by the U.N. Space Committee; it has lent prestige and autho-
rity to this body, and those who feared that it would become a puppet
group, subject to the whims of the two great space Powers, have lately
been radically revising their opinions.
In fact, all of the positive results achieved so far by the Committee
are in equal measure due to the good wish of the United States and the
Soviet Union and to the coﬁs’cant pressure exerted upon the two grest
Powers by the other members of the Committee.
It can now be asserted that, with the spproval of the Declaration of
Legal Principles; the ban of the stationing in orbit of weapons of war
and destruction; the broad guldelines given on the exchange of informaﬁion,
space education, and training; and the endorsement of the World Weather
Watch, the allocation of radio frequencies along with other developments
such as the US~USSR bilateral agreements that very good progress has been
mede towards the objectives of keeping the exploration and use of outer space
on 8 free peaceful and orderly basis has been achieved; and that the first

and most importeant phase in the development of a legal order in space through

internstional co-operation has ended.

1Yyide. Infra Ch. II and III for a detailed discussion of the position in
this regard. . _ : ~ :
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We might refei to this period as the "thinking phase” of c;.)-opera.tion
in the de{relopment of a legal order in space, because it has been characte=-
rized by thinking, planning, and formulating guidelines for the future.

The next few years will bring a new and equally important phase, centering
on implementation of the recommendations of the space committee which have
been approved by the Genersl Assembly. This pei‘iod will witness further
elaboration of these guidelines in detailed rules and regulations.

This phase may also see in the area of implementation practical
progress in the fields of satellite communicetions, meteorology, sounding
rocket leaunch programmes, joint reconnsissance satellite programmes and
other agreed joint enterprises such as menned expedition to the moon, the
planets, and the stars. The implementation of all these joint ventures
will have to be guided end regulated by rules and regulations that will be
drawvn up and implemented jointly by organizations of mutual 3.n‘c.eres1;.l5 2

With every passing day there is an increasing feeling in the United
Netions, and in many other international circles, that space may well
become the "New Frontier" where mankind will be able to free itself from
the bitter rivalries and bloody conflicts which, have too often characte-
rized its history.

In concluding this chapter, it must be emphasized that our gpproach
here is different from those which contend that there is no space law or
that no law can be determined until a legal distinction is made between
airspace and outer space and other such contentions. In contrast to these
assumptions, the development of & legal order in space is examined on the
premise that some rules have been agreed upon and are being observed, and

that with the passage of time a body of control will develop for the orderly

52We shell propose the desirable course for such mutua.l co~operetion in the
final chapter.
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conduct of international space activities. In that comnection our task
here is to identify the alredgy existing norms and the way in which they
_have developed.

In the foregolng chapter we have examined the trend in which the
development of & legal order has taken shepe within the United Nations.
;n the following chapter we shall further examine this as fer as it has taken
shape Whin the rest of the U.N. family and thereafter will proceed to out-
line in institutional terms the tremd that is most condusive to further
the development of a legal order in space, in the light of present dis-
cuséions. Therein we will attempt to evaluate the reasons as to why
international co-operation through the United Nations and related inter-
governmental agencles is indispensable to the development of a legal or@er
in space. In that regard we shall enalyse the practical and legal effect
of the work of the U.N. end the related agencies that we are presently
discussing in order to ascertain the most desirable way in which such in-
stitutional arrangements as we would suggest in the final chapter could

further the develgpment of a legal order in space.
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CHAPTER II
INTERNATIONAL CO-OPERATION IN THE SPECIALIZED AGENCIES
AND THE DEVELOPMENT OF A LEGAL ORDER IN SPACE

Quite apart from the issue of political controls and institutional
regimes to encourage and sponsor internatiomal co-operation in develop-
ment of a legal order in space, there is a wide range of funetional
activities that lend themselves to international regulation. These
include the fields of communication, meteorology, navigation and the
like. Functional co-operation is actually taking place within the U.N.
family of agencies despite the unedifying impasses and power struggles
in political organs which continue to mirror the larger political dif-
ferences of the Cold War.

Functional co-operation in the specialized agencies is of direct
concern to our discussion relating to the legal order in space and this
is borne out by the report of the U.N. Ad Hoc Committee when it reported
the findings of its technical committee.l The latter spoke of the need
for international arrangements for the orderly developments of scientific
and technical problems of space. The Technical Committee said that "radio
interference from terrestrial sources could cripple the conduct of space
programmes."2 It pointed to other areas where regulation and co-operative
action is needed for the development of a legal order in space.

The emphasis laid on telecommunication in the Committee's report is
understandable because reliable and uncluttered radio communications are
a necessity for any successful scientific exploration of outer space and
application of the results for peaceful uses thereof. Jamming radio

signals which could deflect satellites from their course is an ever-present

Lnited Nations General Assembly Official Records, 1lhth Session, Annexes
Agenda item 25.

“Ibid.
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danger‘ at launchings or during re-entry, so that alternate control of
radio transmission also presents a clear ha.zard to life and property
of the general public.3 o

In the commmicatiohs field three types of satellites can ;.be nenw
tioned for our discﬁssion: 1) satellites for the collection and trans=-
mission of information for purely seientific purposes; 2) satellites for
such applied purposes as meteorolo@, military reconnaissance, early
warning of missile attack, etc; and %) satellites for the transmission of
information from person, or by broadcaste.

Communicetions satellites are widely considered as being capable of
providing a new technologicel means of overcoming the natural phygsical
barriers thet separate men and make rapid, rellable and direct communi-
cation difficult and at times impossible. They would alleviate to a
considerable degree the present’ problems of passing through third countries.
They can encourage the geographic pattern of communication to become truly
globale Accordingly, their impact will be international and the bpub.'lic

they serve will be an international public.

3 "Report on Radlo Frequency Control in Space Telecammnications, Us 86th
Congress, 2nd Session (Comm. Print, 1960), p.l.

L

Smythe, Space Satellite Communications and Public Opinion (1961), p.l.
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The meteorological satellite programme like the communication
satellites need é.great deal of’internatienai'cc-qpeiation and partici-
pation to obtain maximum benefit from the project.’

It is clear that one thread that runs through this discussion is the
need for judicious control of international activities. For instence
the control of the radio spectrum and the international standardization
of frequency allocation which is a prerequisite to the introduction of
world-wide operational communication satellite systems. Therefore, it
is not only reasonable, but necessary to work on the estsblishment and

maintenance of effective legal méasures to regulate and control these

activities.

5For convenience, the use of space radio communication pay be grouped as
follows: a) Aeronautical Mobile, b) Broadcasting, ¢) Meteorological,
d) Navigation, e) Space Research and Guidance, Control and associated
communicationsg; including tracking and telementering, and f) Communica-
: tion relay (both active and passive). Vide, Congressional Report, op.
cit., supra note 3 at 15.
There is the passive satellite system in which signals are relayed by
"bouncing" from reflecting satellites such as ECHO I active system in
which signals are received, amplified, and re-transmitted by equipment
in the satellite; multiple low-altitude systems employing numbers of
passive or active satellites in orbit several hundred or a few thousand
miles above the earth; and synchronous satellites, which orbit about
22,300 miles above the equator at a speed of the earth's rotation, so
that they remain effectively "fixed™ above one point on the earth's
surface.
Score was the first successful attempt to use a satellite as a relay
station for radio communication between two points on earth. It was
used by President Eisenhower in December, 1958, to deliver a Christmas
message to the world by telephonic transmission. Since thet time there
-~ has been developments of the Echo satellite, which are of the "passive"
type, the military courier satellites, the army Advent satellite (active
synchronous) types and the Bell Telephone Repeaters. More recently the
Early Bird satellites (active synchronous) of the International Communi-
cations satellite consortium snd the Soviet Union's Molnye (Flash I) se-
tellite. For further discussion vide: Busak, "Radio Communication in
Outer Space," in Gelloway, Legal Problems of Space Exploration in a
symposium, S. Doc. No. 26, 87th Congress, lst Session, 1281 (1961),
p.1132; Hearings on Space Communication and S.J. Res. 52, Before the
Communications Sub~-Committee of the US Senate Committee on Commerce,
87th Congress, lst Session (1961); and Hearings Before the House Committee
on Science and Astronautics on Communications Satellites, O7th Congress,
1st Session (1961).
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Some of these problems are being considered by intergovernmental
organizations, while other remain to be dealt with. The discussion that
follows is an examination of the role of the U.N.vspecialized agencies
in the functional problems raised by the space age. ‘

However, it is important to realize the diffipulty of separeting
what is and what is not legal in the reguletory process of frequency
allocation for outer space uses. The allocation of radio frequencies
for space uses will involve a lot of negotiations which will have to be
of scientific or political nature. As one writer puts it succinctly:

The legal and political realms crisscross at virtually every: point

and any separation between them must necessarily be ertificial.

The problems of law are in important ways the subject areas for

international control; the problem of international control is

ig a sense the app%ication of legal principles through interna-

tional agreements.

We noted in the preceeding chapter that on December 13, 1958, the
United Nations General Assembly established the Ad Hoc Committee on the
Peaceful Uses of Outer Space, requesting a report on activities, resources,
future organizational arrangements, and "the nature of the legal problems
which may arise in the carrying out of programmes to explore outer spa.ce."7
We also noted that among the problems listed in its report as susceptible

tg priority treatment was the allocation of radio frequencies for space

act ivities.8

6Blocmfield, op. cit., supra @h. II note 13 at 152.

Tgeneral Assembly resolution 1348, 13th Seéssion, A/4009, 1958.

8Vide. Supra note 1, text.



- 95 -

The U.N. Ad Hoc Committee has 6utlined the problem of the allocation
of radio frequencies in this way:

It was recognized that there are stringent technical limits on the

availebility of radio frequencies for cammunications. The develop-

ment of space vehicles will pose new and increasing demasnds on the

radio spectrum. It was emphasized that national allocation of fre-

quencies for communications with and among space vehicles would be

imperative. In this way, what might otherwise come to constitute
paralyzing interference among radio transmission could be avoided.

Attention was drawn to the fact that there is already in existence

and operation an international orgenization suited to the considera-

tion of proglems of radio f#equency allocation for outer space uses,

nemely ITU. i

The International Telecqmmnﬁication Union (ITU), the oldest of inter-
national organizations, celebrat%ng its centenary this year, has been the
first of the United Nations specialized agencies to legislate on activities
on space. Thus while the great @ebate continues on the whole question of
spacé law, the ITU has demonstrated that in some cases, case by case deve=-
lopment may not be the best solution to the development of a legal order
in space.

The ITU is a world organization established by international agree-
ment - the International Telecommunication Convention as revised in 1959.lo
Among the purposes of the organiiation are to meintain and extend interna-
tional co-operation for the improvement and rational use of telecommunication

services and to that end the Union affects the allocation of the radio fre-

quency spectrum ahd registration of redio frequency assignments in order to

9It continued further as follows: "A technical sub-committee of this organiza-
tion has already issued a recommendation and a report which bear the follo-
wing titles: 'Selection of Frequencies Used in Telecommunication with and
between Artificial Earth Satellites and Other Space Vehicles' and 'Factors
Affecting the Selection of Frequencies for Telecommunication with and Between
Space Vehicles.' The findings contained in these two documents will be pre-
sented to the Administrative Radio Conference of ITU which will open in
Geneva on August 17, 1959." (U.N. Doc. AfW1k1l, 1959, 1hith session).

lQThe constitutional document of the ITU - the convention signed at Geneva
on December 21, 1959 - entered into force according to its article 52, on
January 1, 1961, between the countries and territories whose ratification
had been deposited before that date.
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avoid harmful interference between radio stations of different countxfies,ll
so that orderly development of a regime could be fastened through interna-
tional co-operation.12 ‘

The International Frequency Registration Board (IFRB) and the
International Radio ConsﬁltativeiCommittee (IRCC)13 are two main organs
of the I'].‘UllIL concerned with the guestions of space communications.

The essentisl duties of thejIFRB are to effect an orderly recording
of frequency assignments made by the different countries so as to establish,
in accordance with the procedure pfovided for in the Radio Reguletions and
in accordence with any decisions which mey be taken by competent conferences
of the union, the date, purpose and technical characteristics of each of
these assignments, with a view to ensuring formel international recogni-
tion thereof; to furnish advice to members and associate members with the
view to the operation of the maximum practicable number of radio channels

in those portions of the spectrum where harmful interference may occur,

Uy Convention, supra note 10, Article L.

leCo-qperative regulations were first undertaken by the Geneva Telegraphic
Convention, signed at Paris in 1865, and subsequently modified and extended.
In 1925 the International Telegraphic Conference and in 1927 the Radio-
Telegraph Conference decided to combine their conventions and in 1932 at
Madrid a new Telecommunication Convention was signed creating the ITU, and
subsequently it was revised at the conference in Atlantic City, 1947, Buenos
Aires, 1952 and Geneva, 1959.

15

l"‘The other essential organs of the ITU are these:

1) A Plenipotentiary Conference,

2) Administrative conferences, '

3) An Administrative Council, composed of twenty-five members of the
Union elected by the Plenlpotentlary Conference, each member having
one vote,

4) A genersl secretariat with a Secretary-General elected by the
Plenipotentiary Conference,
ITU Convention, supre note 10, Articles 2, 5, 6, 7, 9, 10.

ITU Convention, supra note 10, Articles 5, T, l2.
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to perform additional duties, cdncernéd with the assignment and utiliza-
tion of frequencies, prescribed by a CQmpetent conference of the Union,
or by the Administrative Council with the consent of the majority of the
members of the Union in preparation for or in pursuance of its duties.l5

The duties of the CCIR are:

to study technical radio questions and operating questions, the

solution of which depends primarily on consideration of a tegh-

nical radio character and to issue recommendations of,them

The CCIR meets every three years, and in the interim periods, its
work is carried on by study groups composed of representatives of numerous
nations.17 The power of CCIR has been increased by provisions in Article 15
paragraph 181 which mekes it now possible for the

Plenary Assembly of the International Consultative Committees . ; .

to submit to Administrative Conference proposals arising directly
from tggir recomendations.or from findings on questions under

study.

15ITU Convention supra, note 10, Article 1l2.

l6ITU Convention supra, note 10, Article 13, 1.

17The CCIR previously studied propagation and reception characteristics
in different parts of the world, has analysed the behaviour patterns of
disturbances in the upper atmosphere that affect communication, and has
prepared an atlas of thunderstorm activity to guide technical recommenda-
tions as & basis of frequency allocations. (Report on Radio Frequency Control.
op. cit., supra note 3 at 22 .)

ITU Convention supra note 10, Article 13, 181

18
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On the 28th of November, 1961, at the headquarters of the Union,

a joint Study Committee on Space Questions was set up under the chair-
.manship of the Secretary-General'of the ITU, Mr. Geral Gross to involve
itself in the development of & legal order in space, sub-committee "A"
dealing with juridical, economiq and related aspects, under the chairmen-
ship of the Deputy Secretary-General, Dr. M.B. Sarwate, and sub-committee
"B" on technical aspects, under the chairmanship of Mr. A.H. Catai, a
member of the IFRB. This committee and its sub-committees along with

the IFRB and CCIR have dealt with space communications and have made
significant contributions to the 1959 Geneva Radio Administrative Conference
and to the 1963 ITU Extraordinary Radio Conference.

There were two major conferences convened by the ITU in Geneva during
1959: The Plenipotentiary Conferencé which concluded-a new Convention
ebrogating the 1947 Atlantic City Convention of the ITU and the Ordinary
Redio Conference which concluded the new Radio Regulations, which for
the first time allocated the frequencies for space research.

Prior to the convening of the Ordinary Radio Conference, the two
major épace powers - the US and the USSR have selected frequencies for
space research without any internationel regulations. Thus, it should
be emphasized that it was only twenty-six months after the launchings of
Sputnik I that provision was made in the International Telecommunication
Convention for radio allocation to the Space and Earth/Space Radio Services.

For radio contact with Sputnik I and II the Soviet Union used 20.005
and 40.002 megacycles, contrary to ITU regulations. The frequency 20,005
megacycles is in the center of the frequency band. 19.900-20.010 mega-
cycles which the ITU has assigned as the standard frequency service,
station employing frequencies in this band conduct “rgdip cammmnication ser-

vice for the transmission of standard and specified frequencies of known
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high accuracy, intended for general reception.“l9 In fact, 20.005
megacycles is the exact frequency assigned to station PEN at Kootwiijk,
The Netherlands.

Each ﬁation, in agreeing to‘the International Radio Reguletions
adopted by an international conference, undertakes to adhere to the
table of frequency allocations. Each natlion has the right to depart
from allocations set by the table, but in doing so, assumes the obli-
gation to hold free from harmful interference those operations of other
nations which are in accordance ;ith'the tdble.zo

Needless to say, the Russian Sputnik did cause interference to
terregtrial radio communication in at least three countries - England,
The Netherlands and the United States, 1In 1952, the Soviet Union entered
8 reservation to the Buenos Aires Convgntion of 1952 - revising the 1947
Atlantic City Charter of the ITU‘- thereby refusing to register its allo-
cated frequencies with the IFRB.3 Although the Soviet Union challenged the
competence of the IFRB, she was still bound by her general undertaking
not to operate any of her stations, mobile or otherwise, in such a manner
as to result in harmful interference to other members.

A fundamental question had arisen as to whether the Soviet Union, in
view of the fact that there were no regulations regarding ellocation of

frequencies in space, was violating an international agreement. The Soviet

19Radio Regulations, Additional Protocol adopted by Administrative Conference
of ITU, Chapter I, Article 1 (1959).

20Further discussion of the effect of the ITU regulations and resolutions 1is
postponed to a later chapter.

21Aaronson, "Space Lew" in Legal Problems of Space Exploration - A Symposium,
op. cit., supra introduction, note 8 at 228.
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Union answered the question in the negative. Yet, insofar as the launch;
ing of the Sputniks and their frequencies caused harmful interference to
the radio uses of other nations, it is clear that an international agree-~
ment - the ITU Radio Regulations - was being violated. However, it has
been argued that the International Geophyzical Year (IGY) waived some
of these international radio obligations and that thus the Soviet Union
did not violate the ITU regulations.22

Events following the Soviet use of unallocated frequencies may have
been responsible for‘the strong*United States stand for adequate alloca~
tion of radio frequencies for space uses. The United States had completed
scientific studies together witd various international scientific bodies
including the CCIR before introducing its proposal requesting allocations
for space uses. The main objectim to the US space frequency proposals
come from the Soviet bloc.

Dr. Jan Busak of Czechoslovakia, reflecting the position of the Soviet
Union and his government, criticized the provisional alloceation of frequency

by the 1959 Geneva Conference. While aware of the desirability of legal

22Rea,sons to explain why the Russians selected the above-mentioned frequencies
have been suggested: "Why the Soviets chose the frequencies is open to
speculation. They may have already have had equipment constructed prior
to the IGY agreements, or they may have found from subsidlary studies that
these channels had optimum propagation characteristics. Although the
apparently illicit frequency selection by the Russians has been widely dis-
cussed and criticized, there must have been & strong desire on the part
of the Soviets to select & channel for reception of Sputnik signals free
of interference from existing terrestrial stations. The cost of experimen-
tal launchings is so gigantic and the risks of losing scientific data so
unnerving, it is doubtful that any launching team would choose a chennel
which might vitiate success of an experiment by being occupied, and which
would cause serious interference with other transmission." (quort on Radio
Frequency Control in Space Telecommunications, Op. cit., supra note 3 at 40).
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regulations for the use of radio frequencies, objected to the allocation
of frequency for space uses at a time when technical knowledge of the art
is limited. He concluded his argument by stating:.

The International Telecommunicatien Union is thus the first
organization attempting a legal regulation on an international

level of some problems connected with the penetration into space.

We must, however, bear in mind, that an international legal regu~
lation can have practical importance only if all (and especially

the technical) problems were solved, if it does not hinder further
development and if it expresses the will of all interested parties.&)

Questions have been raised?as to why the Soviet Union, & major space
Power, should want to prevent radio frequency allocation for space uses.
Here again the answer is suggested:

Two major factors appear to be involved: the difference in geography
and the differences in political alliences throughout the world. The
great land mess of the USSR and the exercise of the rigid internal
discipline over emissions within its borders permits the Soviets to
control use of the airwaves and thus to prevent harmful interference over
a much greater portion of a satellite traverse than is possible with
the more compact continental boundaries of the United States. That is,
orbiting satellites are simply over Russian territory a longer time
than over the United States. Both data reception centers and tracking
stations can be more widely separated than is possible in our country.
Thus, through domestic control over spectrum use, the Soviets can be
relatively wel%hassured of freedom from interference, at least in
certain bands.

As stated before, the Ordinary Radio Administrative Conference, in

spite of considerable Soviet bloc opposition, established the two new

2JBusak, "Radio Communication in Outer Space, in Legal Probliems of Space
Exploration - A Symposium," op. cit., supra note 8, 1132.

2h"Report on Redio Frequency Control in Space Telecommunicetions,"
op. cit., supra note 3 at 50.
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services - and allocated thirteen frequency bands for research in those
services. The allocation became available May 1, 1961 to the countries

which have approved the Geneva, 1959, radio regu‘.lai;ic»nas;.25

In view of the rapid development in space communications, the plenary
meeting of the Ordinary Radio Administrative Conference adopted a recom-
mendation (No. 36) relating to the convening of an Extraordinary Adminis-
trative Radio Conference during the latter part of 1963, with an agenda
inecluding the following basic items:26

to examine the technical progress in the use of radio communication

for space research and the results of technical studies by the

International Radio Consultative Committee and other interested

organizations,

to decide in the light of such an examination, on the allocation

of frequency bands essential for the various categories of space

raedio communication,

to adopt, if such action is considered desirsble, new provisions

revising the Radio Regulations to provide for the identificetion

and control of radio emissions from space vehicles, taking into
account possible recommendations of the CCIR.

The recommendation also invited members end associate members of the
Union, which launch satellites during the period preceeding the Bxtra-
ordinary Administrative Radio Conference, to keep the Administrative
Council and the relevant technical orgens of the Union, informed of the
frequency used and the technical progress achieved in the use of radio
communications for space research purposes.

Even though the ITU took important steps in regulating activities

in space so that the development of a legal order in space could be fur-

thered, much remained to be accomplished following the 1959 conference.

250f the thirteen frequency bands, twelve were assigned for space research
end one for astronomical research.
ol UV

27"Report on Radio Frequency Control in Space Telecammunlcatlons op.cit.,
_supra note 3 at 82, : , ,

¥

28 Tbid.
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The 1959 Radio Regulations define "earth-space-service" as a radio
'; communication service between earth stations by way of a spece vehicle
on earth-space service, or is,itva terrestrial service using an artificial
propagation mode? What if the spacé vehicle be passive? What if the
artificial propagation medium be‘dispersed? What if it consists of a
modified ionosphere? Thesg are some of the legal and administrative
questions which were left to be resolved.

Besides allocating frequéncies for space research the ITU was con-
cerned at Geneva in 1959, also with the needs of radio astronomy. Al=-
théugh astronomy is not classified by the ITU as a space service, fre-
quencies from astronomical studies were agreed upon.

New duties were assigned to the IFRB in the light of the new deve-
lopments in outer space, which is called upon to facilitate the use of
maximum number of radio channels in those parts of the spectrum where
harmful interference may occur while paying particular attention to the
needs of the new and developing countries.

The Plenipotentiary Conference of the ITU, held in Geneva from 1h
October to 21 December 1959, drew up the new International Telecommunication
Convention, which on 1 January 1961, replaced the previous ones established
at Buenos Aires in 1952. The new Convention was signed by eighty-six
members and one associate member of the ITU.29

The Plenipotentiary Conference was interested in the general aspects

of outer space telecommunication, and in resolution 34, entitled “"Telecommu-

nications and Peaceful Uses of Outer Space Vehicles," considered "the

291t wes attended by delegates of eighty-eight members and one associate
member of the Union and by observers of the United Nations and several
specialized agencies (General Secretariat of ITU, Report, 1959).
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inmortaﬂce of the role that telec.ommmications and, in consequence, the
ITU will necessarily play in this sphere." It also requested the Seéreta.ry-
General of ITHW to keep the United Nations informed of the steps already
taken by ITU in the fields of space telecommunications and further progress
in that direction.30

In general, it may be said that thg Administrative Radio Conference
of 1959 had as its basic task an orderly international spportionment of
the frequency bands in the spectrum between the various services. It had
to undertake a most thorough overhaul of frequency band allocetions, meking

\

due allowance for the extraordinary expansion of certain services while
providing for the requirements of radio astronomy and of the organizations
which need communications for research purposes in connection with outer
space. Buccessfully cerrying out these tasks helped to further the develop-
ment of a legal order in space.

Preparatory work for the 1963 Extraordinary Administrative Radio
Conference was carried out by the CCIR and IFRB. Study groups of the

CCIR met in Washington in March 1962, and in January 1963, and a number

3011 accordance with the UN General Assembly resolution 1721 (XVI) ITU
submits reports of its activities in the field of outer space to the
UN Generel Assembly at each session through the ECOSOC. The first
report was submitted in 1962 covering the period up to then and the
latest is for the period May 1964 to April,l965 s submitted for the
20th Session of the U.N. General Assembly.
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of important new recommeﬁdationé were drafﬁed by the group on technical
questions cqncerniﬁg space teleccmmuniéétion;jl’

In sccordance with the U.N. General Assembly Resolution 172172 ana
the resolution adopted by the Administrative Council of the ITU during
its 18th session, the Extraordinary Administrative Radio Conference

(EARC), was convened in October 1963 in Geneva.33 The purpose of the

31Its report stated that "recent experiments have confirmed that the
land situated between 1 and 10 GO/s is the most suitable for the
development of radio communications between the earth and vehicles
in space. It is however, precisely this frequency range which is
the most used for terrestrial radio-reley systems, and so it sappeared
inevitable that this band of frequencieg will have to be shared
between the two services.™ (Second Report by ITU on Telecommunication
and the Peaceful Uses of Outer Space, Geneva 1963). Meanwhile a
report prepared by the United States in preparation for the Conference
proposed to allocate a total of 2975 mc/s of spectrum space communica-
tion satellites service in the bands between 1,000 and 10,000 mc/s.
(Hearings on Space Communications and S.J. Res. 32, op. cit., supra
note 5 at 271).

3aFollowing the report of the Committee on Peaceful Uses of Outer Space
which studied the reports of the ITU, the UN General Assembly has
adopted two lmportent resolutions dealing with the spece in which
comminication satellites were specificelly mentioned as well as this
Extraordinery Radio Comference. In resolution 1721 of 1961, the
General Assembly recognized the common interest of mankind in further-
ing the urgent need to strengthen international co-operation in regule~
ting this field, and in resolution 1802 of 1062 the importance of inter-
national co-operetion to achieve effective satellite communication on a
world-wide basis was emphasized. The ECOSOC at its July 1963 session
adopted resolution 980 c(XXXVI) noting the steps taken by the ITU, in
the peaceful uses of outer space and its response to the sbove two
General Assembly resolutions 1721(XVI) and 1802(XVII) and called upon
the member States to participate in the ITU Conference.

33Four hundred delegetes from seventy ITU member countries attended and

the Final Act was signed on November 3, 1963.
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Conference was to allocate frequency bands for space redio-communications
and revise such provisions of the International Radio Regulations as are
essential for the effective implementation of its decisions. Its agenda
was adqpted prior to the meetihg by the-Admiﬁistrativé Council of the ITU
and included the recommendations made»by the Ordinary Radio Conference
of 1959 in its recommendation No. 36.3u

The conference successfully &ischarged the tasks entrusted to it.
In the first plade it allocated, on a shared of exclusive basis, frequen-
cies totalling 6,076.462 MC/S for the various kinds of space sérvices.35
Apart from the allocation of bands totalling 2,800 MC/S in width for
communication satellites on a shared basis with other services, provision
was made for space telecommand, telemetry and trackings, metebrological—
satellites, radionavigation-satellites, space research and radio astronomy;
for the use of space techniques with seronautical communication and radio
navigation services and for the use of artificial satellites by amateurs.56

Thus, the 1959 allocation which was made only for research pusposes
was considerably extended by the 1963 Conference in order to meet the
requirements not only of space research but also of the practical uses
of outer space. While at the 1959 Conference only one per cent of the
frequency spectrum was made available for outer.space, sbout fiften per
cent has now been made available.

The Conference also adopted & number of revisions and additioﬁs to
other parts of the Radio Regulations; mainly concerned with general rules

for the assignment and use of frequencies; notification and recording of

frequencies in the Master International Frequency Register which is maintained

3"‘LVJ‘.cle P.14 supra. text of note 27.

35Y.N. Doc. AJAC.105/26.

‘féh_AA,,A, — R — - - —_ J— [ ———
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by the IFRB: the identification of station; service documents; terms
and definitions; and special rules reiating to particular services.
These revisions and additions were necessitated to make provigion for the
space services. | |

In addition, the Conference adopted a number of important resolu-
tions and recommendations.57 One of these deals with the action to be
taken by ITU in the light of future developments in space radio commu-
nications. It recommended that members and associate members of the
Union mske date available to the appropriate permanent orgens of ITU;
that the Administrative Council should annually review the progress-of
Administrations in space radio communications and should, in the‘light
of this review, recommend the convening of an Extraordinary Administra-
tive Conference at a future date to work out further agreements for the
international regulation of the use of the frequency bands allocated by
the present conference and that notification and registration of frequency
assignments to space services shell, until revised by a future conference,
be effected in accdordence with the procedures adopted by the present

38

conference.
Another resolution39 deals with space vehicles in distress or emergency,
noting thet the frequency of 20,007 KC/S had been set aside by the Conference
for this purpose and resolving that for the time being the distress signal
used by ships or aircraft (S0S in radio telegraphing and MAYDAY in radio

telephony) should also be used by spacecraft.

37Vide: Third Report by the ITU on Telecommnication and the Peaceful Uses

of Outer Space, Geneva 196k.
58Resolution 9A, EARC, Geneva, 1963.

3OResolution 2A. EARC, Geneva, 1963.
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. A reconmendetion hOwas also addressed to the CCIR, pointing out
that "the use of satellite transmissions for direct reception by fhe
general public of sound and television broadcasts may be possible in
the future" and urging the CCIR to expedite its studies on the tech-
nicel feasibility of broadcasting from satellites.

A further recommendationul called on the forthcoming ITU Aeronautical
>Conference to provide high frequency channels (bands between 2,850-22,000
KC/S) for communications for the toutine flight of transport airspace
vehicles flying between points of the earth surfacé both within and beyond
the major part of the atmosphere.

Finally, a recammendationu2 was adopted recognizing:

that all Members and Associate Members of the Union have an

interest in and right to an equitable and rational use of

fregquency bands allocated for space communications

and recommending to all ITU members and associate members

that the utilization and exploitation of the frequency spectrum
for space communication to be subject to international agreements

uQResolution 5A, EARC, Geneva, 1963.
thesoluxion 6A, EARC, Geneva, 1963.

4epesolution 104, EARC, Geneva, 1963.
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based on principles of justice and equity permitting the use

and sharing of ﬁ%located frequency bands in the mutual interest

of all nations.

One cannot emphasize too much the importance of the decisions taken
by the Extraordinary Administrative Radio Conference which has laid down
the first elements of international lew specifically referring to outer
space and thereby contributed to the development bf afiegal order in
space. It i1s to be noted that these decisions entered into force on 1
Jenuary 1965 and will be bindiné for all the members of ITU; that is,
practically all the countries of the world. It is important to note in
this connection that a proposal to consider the decision of the Conference
&8 interim egreements were defested in committee by an informﬁl vote of
18 to L, the minority view being taken by the USSR and three Soviet bloc
countries.

At the extraordinary Administrative Radio Conferences held in 1959

and in 1963, the ITU reviewed the allocation of frequencies in light of

MBIt is worth noting also how an attempt by the U.N. to establish the posi-
tion of international orgenizations as operating agencies in the fields
of space telecommunications failed. The United Nations Secretariat spon-
sored a draft resolution which took note of the General Assembly resolution
1721 (XVI) which elaborated the interest for & world-wide communication
satellite system on a world-wide basis and its operative part read as
follows: "All administrations participating in the establishment and/or
operation of space communication facilities should take into account the
requirement of the United Nations, and that United Netions enjoy the same
privileges as rbgards access and wage as those accorded to governments."
As it was felt that it went beyond the agenda adopted for the conference
that saw its main task in distributing parts of frequency spectrum between
different services and not between different operators it was later with-
drawn on the understanding that & subsequent ITU Conference, or the ITU
Plenipotentiary Conference, would be well qualified to adopt such & reso-
lution. Vide: (Draft resolution U.N. and Space Communication; ESRAC,
Geneva 1963, end the statement made by U.N. delegation at the ITU Conference,
UNVOC. OR.43/ITU (6)).

huWe shell postpone further discussion of the legal effect of these decisions
to a later chapter. Vide: Ch. III.
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drastically increased demands upon radio spectrum to permit space research,
and eventually global space commercial uses. The limited allocations which
were made at the conferences are not currently adequate to meet the existing
need, and with each passing day they become more :I.na.deq,ua.te.l't5 Consequently,
the CCIR has directed its energies to soiving some of the pending problems;
and, as a participant in the work group Mr. Andrew Haley puts it, "no simple
solutions exist. Long and laboured hours of negotiastion and discussion by
scientists, lawyers, and government officials are required to arrive at
equitable and evantual solutt:‘.ons.")+6

Entirely separate from the question of the adequacy of frequendy
ellocations for space resesrch is the problem of enforcement of vidlations

of international agreements directly concerned with radio usage. To date,

45It is to be noted that, apart from the Extraordinsry Administrative Radio
Conference, other ITU organs have, during 1963 and after, been considering
pn@biems relating to space telecommunications. Plan Committee of the
Development of the International Telecommunication Network, met in Rome
from 25 November to 11 December 1963. CCIR has made extensive reports
relating the past conference activities to space telecommunications. In
order to meet the responsibilities entrusted to it by the Final Acts of
the EARC, Geneva 1963, the IFRB gave preliminary consideration to the
administrative procedures for the treatment of frequency notices and for
the recording of frequencies in the Master International Frequency Register.
It also reviewed the technical standards recommended by the EARC on the
basis of reports received from the CCIR, required for the determination
of the co-ordination distance, with a view to the treatment of frequency
notices. All organs of the ITU are presently involved in such ardother
matters relating to space telecommunications. Vide: 3rd and 4th Reports
of the ITU on Telecommunication ‘and the Besceful Uses of Quter Space,
Geneva, 1964 and 1965. }

b'6Anc1rew G. Haley, "Legal Problems of a Satellite Communications System;"

lecture delivered on November 9, 1964, at the International Congress of

Aeronsutical and Space Law, University of Marom, A;gentina.



- 111 -

violﬁtions of international agreements have been committed by several
countries, especially in space radio activities; arguably, these actions
are based upon national security interests and necessity. Since no more
effective santions for violations are available than the irate letters

of protesi exchanged between Foreign Offices, the current system of legal
regulation of international radio and television practices is largely
ineffective with regard to cuibiﬁg violations.

An important latent factor that prompted and guided the two radio
adminlistrative conferencés and the regulations resultiné therefrom, had
an important link to the events that preceeded the‘newly formed International
Satellite Communication Consortium, which we shall have the opportunity to
examine more fully in a iater chapter.

In August 1962, the United States Congress passed the Communication
Satellite Act™T and Commmication Satellite Corporation (COMSAT), was
formelly organized as a private United States corporation in February

48 Though a two-year period elapsed between passage of the Satellite

1963.

Act and the issuance of the corporationts first stock, activities were by

no means confined to organizing the domestic financial structure of the

LL7"Cammun1cations Satellites Act of 1962, " 87tk Cong.H.R. 1140, Aug.31,1962,
hBToward the beginning of 1965, and in accordance with Resolution No. 1A
of the Space Radiocommunication Conference, Geneva, 1963, IFRB received
the general description of a planned communication satellite system,
together with & certified copy of the corresponding agreements. The in-
formation together with copies of the agreement, was forwarded by the
United States Administration on behalf of the signatories to the ITU
(4th Report by the ITU on Telecommunication and Peaceful Uses of Outer
Space, Geneva, 1965).
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new private enterprise. Some essential pre-conditions for operation had
to be provided, most important of which was the necessity of interference =~
free channels.

Securing interference-free chennels is an international matter under
the control of the ITU as observed before. It therefore, is a foreign
affairs matter as far as the United States government and the Comsat
are concerned. A close relationship between the corporation and the
US Department of State is established by the Act:

Whenever the corporation shall enter into business negotiations

with respect to facilities, opeations or services authorized by

this Act with any international or foreign entity, it shall notify

the Department of State of the negotiations and the Department of

State shall advise the corporation of relevant foreign policy

considerations . . . and render such assistance as may be appro-

priate. k9

Accordingly; long before COMSAT beéame-a functioning business, the
United States government begen to concern itself with securing radio
frequencies fo: space communibations. As early as 1959, the adminis-
tration sought and received tentative spproval, from the 1959 Radio
Administrative Conference for its proposal to use specified channels
for space communications. For the next four years the United States
government and private experts drafted papers that were embodied in
the official US position presented to the Extraordinery Radio Adminis-
trative Conference, convened in Geneva in 1963.

The United States delegation included representatives from Congress,
members of FCC, the Department of Commerce, NASA, the Navy, the State
Department, and the President of COMSAT, Joseph Charyk, and Leonard Marks,

one of COMSAT!'s hoard of directors.

y9Section 402, Title IV of the Act, op. cit., supra id.



- 113 -

At this governmental Conference, CO&SAT'S position, at least on the
surface, was strictly advisory. The United States sought and secured
approval from the Conference to allocate immediately certain portions
of the radio spectrum to space communications. It insisted, furthér,
that the choice of channels be definitive, though many of the countries
present argued that communications technology was still evolving and
that only a provisional allocation should be made in 1963. As the leader
of the US delegation put it:‘

You cen understand this because many of the countries here were

not as prepared as perhaps some of the rest of us were’Q in the

overall space communication field, and we had quite a little

discussion about this problem.’l
This discussion’included an Isrsel resolution urging that "some form
of space communication administfation be entrusted with‘the responsibi-
lity for insuring the global interest . . . of all members . . « ."52

In tke circumstances it is no surprise that the proposal to consider
the decisions of the conference as internatlional sgreements was defeated
as we observed before, in committee by an informal vote of 18 to L4, the
USSR and three Soviet bloc countries taking the minority view.

Though, as often stated, the confused and wasteful allocation of

frequencies for radio and television broadcasting in the United States

emphasizes the wisdom of unkurried and considered development of new

5OSurprisingl;y a contrary position taken by the United States in the U.N.
in regard to ther"ngq}argtion of legal principles" see supra Ch.I,p.38

I . . e _ . . LA

51US Congressional Record, House, January 9, 196k,

52Proceediggs of the ITU Extreordinary Radio Conference, Geneva, 1963,
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communications media, the American delegation was inflexible in its will
to consolidate and extend its technologlical lead in space communications.
At the same time it asserted that its proposals were in the best interests
of the developing as well as the developed states.

The Honourable Harlan Cleveland of the State Department acknowledged
that "without the agreement . . . Dr. Charyk, for example, and his corpo-
ration would have been in great difficulty in moving a.head."53 And Dr.
Charyk's evaluation was that

there is now a basis for, if you will, an investment based on

some &ssurance the whole thing isn't going to be upset by another:

look at the matter in a few years without any positive decision

having been taken here.54

The global communications programme of the COMSAT, in this view,
could now proceed without ehdangering the private investment of COMSAT's
stockholders, even if'the'directions shouldflater prove unsatisfactory for
technological or related reasons. Dr. Charyk phrased it this way, "“who is
there first has a priofit&,‘so to speak.?ss Waether this is a principle
upon which to rest a durable international agreement is an open question.

It is therefore clear that as far as the ITU's interest in interna-
tional co-operation in the development of a legal order in space is con=~
cerned, it has been confined to outer space communications, allocation of
frequencies, to procedures and standards for their use and to the offering

of scientific and engineering advice for those purposes from the CCIR and

its other organs.

55US Congressional Record, op. cit., supra note 51

shUS Congressional Record, ibid.

2us Congressional Record, id.
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While the ITU is not overly concerned with the policing of fre-
guencies, a growing number of people have expressed the critical need
for just such a function. This is because & satellite equipped with
& radio transmitter operating on solar batteries could transmit in
orbit for many decades. This.cohtinuous transmission could seriously
interfere with communications that operate on frequencies on or near the
transmission of the satellite. This has already led to the setting aside
of specific frequencies for outer space purposes, but has been offset
by the constent advance both in quality and quantity of the growing
needs for suckh frequencies and of the increasing importance that such
space communications may sdon come‘to play.

All of these factors might necessitate & re-exdmiﬁafion of the type
of regulatory functions that ITU might desirébly perform. The U.N. Ad
Hoc Committeets report states that the ITU is not adaptable to performing
a function for monitoring, policing or regulating outer space communica-
tions, and that the ITU does not possess adequate facilities for engaging
in such operations. Moreover, the ITU depends on the co-operation and
willingness of its membership to conclude formal agreements or recommenda-
tions for the development and maintenance of the orderly expansion and
operation of international communications. Notwithstanding, the problems
of regulation with all of its ramifications vis-a-vis outer space seems
likely to become an increasingly significant and thorny problem. A decision
will have to be made soon as to whether an existing or possibly a new infer-
national agency or combination of agencies would be best adapted to effectively

handle such problems.56

'56We shall deal with this question in & later chapter. Vide Chap. III.
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The other specialized agencies have not played as prominent a part
as the U.N. itself and the ITU in the development of a legal order in
space, Nevertheless some of them have contributed substantially to the
orderly development of space activity and yet others have the potentiality
of doing so.

The questions raised in the U.N. resolutions 1721 (XVI), 1802 (XVII)
and 1963 (XVIII) involve the World Meteorological Orgenization (WMO),57
in all its normal tasks. The World Meteorological Congress is the supreme
body of the organization which meets at intervals.of about four years.58
Between sessions of the Congress, the Executive Committee which meets
annually tekes necessary action to execute the policy decisions of Congress.59
The orgenization acts as a clearing house for the exchange of informetion
among its members; and for the promotion of agreements among its members
regarding both routine and’ekceptionﬁl transmission of meteorological dsata.
it is not, however, an operational ofgénization. As reéommendations and

agreements are carried out only through the co-operation of the meteorological

services ¢f the member States.

o

STEsteblished by the WMO Convention of 19L7.
58

Its mein tasks are to determine the policy of the organization and establish
the techniceal progremme and fix the budget in order to carry out the objectives
of the WMO.. Convention to further international co-operation in the field of
meteorology.

59Technical work of the organization rests mainly with the following WMO tech-
nical cormissions: Aerology, Aeronautical Meteorology, Agricultural Meteorology,
Climatology, Hydrometeorology, Maniture Meteorology, Synoptic Meteorology
and Instruments and Method Observationg commissions.
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WMO first considered its role in connection with outer space in
1958 when the tenth session of the Executive Cammittee60 decided that
WMO would accept responsibility for meteorological questions related
to artificial satellites insofar as they call for action or study by
a specisalized agency of the United Nations.6l The committee further
requested the chairman of its technical Commigsion for Aerology to
nominate a rapporteur to study the meteorological aspects of artificial
satellites and to report to the eleventh session of the Executive Committee
on any possible activities which might legltimately be undertaken by WMO
in this field.

The report prepﬁred by Mr. H. Wexler, was submitted in April 1959
to the Third WMO Congress, which laid down the following policy: The
organization would eﬁcourage the development and}use of artificial satellites
as a means of p:oviding velusble meteorological data, ané colleborate as
required with the U.N., other specialized agencies and scientific organi-
zations, in particular COSPAB, in arfificialﬁsatellite programmes of interest
to meteorologists or on which the advice of meteorologists would be useful.

The eleventh session of the Executive Committee, which took place
immediately after the Third Congress, took note of the latter's policy
and directives.62 It further arranged for an evaluation to be made of the
above-mentioned report by the relevant technical commissions of WMO. The
Executive Committee also set up & pahel of experts, including representa-

tives from its commissions of Aerology and Synoptic meteorology, with the

04014 fram 29 April to 17 May 1958.

61Resolution 14(EC-X)

62Retsolu’cion P6 (EC-XI).



following terms of reference: a) 'to keep a continuing review of the
possible uses of artificial satellites for meteorologicel purposes;

b) to make suggestions as to how WMO can best assist in these activities;
e) to present & report to the next session of the Executive Committee.

The orgenization is thus officially seized of the question of outer
space activities insofar aé they have meteorological aspects and appli-
cations. The Fourth SMO Congress, which was held in April 1963 in Geneva,
formally accepted the responsibilities placed upon WMO by the resolutions
of the U.N. General Assembly and established a number of new programmes.
éongress also took bold and comstructive steps on the whole question of
outer space activities and established a number of orgenizational improve-

63

ments ~ in order to carry out more efficiently its responsibilities in
the field of meteorology as it concerns outer space.

By one of its principal decisions the Congress created a high-level
WMO Advisory Committee with broad terms of reference in the fields of both
research and operations ;f outer space acﬁivity. The comittee, at its
first session, held in Geneva in January lééﬁ,?discussed m;jor operational
problems and oversall poligies‘and plans fqr training and educations

The Congresé alsb endorséd the concept of a World Wéathér‘Watch. This
‘ plah is proposed as an ultiméte World Weather Service and wili»comprise

the'integration of national and international meteorological activities.

A world megnetic survey was also approved. In addition to these activities

63As regards technical work relating to activities in outer space carried
out by the WMO, three of its Technical Commissions set up nine working
groups to concentrate on outer space activity.
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WMO presently co-oﬁerates with the U.N. 8pecial Fund and Technical Assist-
ance Board in various assistance programmes, education and training pro-
grammes and studies relating to atmospheric sciences under the new planning
unit attached to the office of Secretary-General of the WMO authorised by
the Congress in 1963. In pursuant to resolution 1963 (XVIII) of the U.N.
General Assembly, WMO is now submitting reports each year on "The Advance-
ment of Atmospheric Sciences and Their Application in the Light of Develop-
ments in Outer Space," through the ECOSOC to each session of the U.N.
General Assembly. In this manner WMO has contributed greatly to the
orderly development of internationsl co-operation in outer space activity.
An agency which has not concerned itself too deeply in the develop-
ment of a legal order in space, though it is most qualified and experienced
to do so, is the International Civil Aviation Organization (ICA0). It was
formally established on April Y, _191}9,6h after operating as & provisional
organization, since August l9l+5.65 Its machinery includes an Assembly
representing all the member States, a 2l-nation Cbuncil, an. Air "Naviga-
tion Commission, Air Transport and Legal committees and a secretariat
headed by the Secretary-General. Thé basié objectives of ICAO are to
develop the principles and techniques of international air navigation

and to foster the planning and development of international air transport,

6uIt succeeded the Internetional Commission for Aerial Navigation, commonly
known as the CINA, set up by the Paris Convention of October 1919.

65

Convention on International Civil Aviation, Chicago, 7 December 19hl.
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on an orderly ba.sis.66 For this purpose it adopts international standards
for the practice of States and thereby develops the legal order in air spa.ce.67

Although ICAO has so far carried out only few specific activities
directly related to the_field of outer space, a number of problems of
-outer space fall within the field of interest of the Organization.

In the functional fields it has been more active than in the fegu-
latory field. The use of space communication techniques is of interest
to international civil aviation for a number of reasons and in this respect
ICAO has taken certain actions to determine the requirements insofar as
they can be foreseen at the present time. This subject was discussed at
a8 world-wide ICAO meeting (COSP II) held in Montreal in 1963,68 for the
purpose of determining the communication requirements of international
civil aviation in connection with the ITU Extraordinary Radio Conference
of 1963.'

The ICAQO COSP II Meeting recognized that the question of telecommuni-

cation aspects arising.from developments in‘théffield of earth satellites

,661n fulfillment. of these objeg¢tives, ICAQ encourages the use of safety mea~
sures, uniform regulations for the operation of air services, and simpler
customs, immigration and public health procedures at international airports.
It also promotes the use of more efficient and safe technical methods and

equipment.
67Vide: Convention, op. cit., supra note 65 articles 12, 37 and 38, and
fifteen annexes to the Convention.

6810AD Special Communications Meeting, (COSP II) Montreal, April-May 1963.
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and sp;cecraff needei to be divided into two parts némely:

a) Telecommunication support for the qperation‘of spacecraft transports;

in supersonic and hypersonic man-carrying vehicles intended for routine

travel both within and beyond the major portion of the earth's atmos-
phere; and

b) The use of earth saﬁellites as an extension of current techniques

of communicat%gns with aircrafts and the radio navigstion service

for aircraft.

With respect to (a) above, preliminary studies indicated that the
telecommunication requirements for transport spacecraft would have many
features in common with those assoclated with conventional aircraft, par-
ticularly with respect to the obvious requirement that the flight of space-
creft should be co-ordinated within the air traffic control environment
eppropriate for the area. While it was considered too early to specify
in detail the nature of the felecommunication system to be used for the
operation of transport spacecraft, such as the specific communication
techniques, bandwidths required, etc., the COSP II Meeting did find it
desirable to recammend that certain frequency bands allocated to the
seronautical radio-navigation service in the ITU Radio Regulations,
should also be made aveilable for the development of systems for commu-
nication with transport qucecraft,’either by direct contact or through
satellite relay. The orders of frequency bands weré selected on the basis
of present knowledge of the matter,,;ecognizing thét technical considerations
indicated that the frequency bands at present sllocated for air/ground commu-

70

nication would be unsuitable for that pufpose.

69ICAO Doc. 8329, COSP II, Report of the Special Communications Meeting (1963)
Montreal, agenda items 12 and 13, pp. 12/1-7 and 13/1-5; ICAO Doc. COSP II -
WP/12, - 14/1/63 and attach 2. U.N. Doc. A/AC.105/26, and ITU Docs. No.
2759/CA1T; 3058/CA18.

1014,
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With respect to the other aspect of fhe subject, i.e. the use of earth

satellites as an extension of current air/ground communication techniques,
the ICAO Meeting considered that after 1970 the potential capabilities of
earth satellite relay could be of major significance for internationsl civil
71

eviation. In order to meet these requirements and obtain the necessary
result the ICAO Meeting recommended certein modifications to the ITU Radio
Regulations which would permit the use of relay-techniques via esrth satel-
lites.72
The ICAO Council endorsed the recoammendations of the COSP II Meeting
and requested contracting states to incorporate these recommendations in
their proposals for the ITU Extraordinary Radio Coni‘erence.73 Results of
the ITU Conference discussed before include the recommendations of ICAO.
Therefore, as a first step and as far as the communication requirements of
international civil aviation could be determined broadly at the present
time, there now exists the possibility of development new communication

techniques. However, there is little doubt that, in time, the communica-

tion requirements of inte:national civil aviation for space techniques and

Tl1 this connection the meeting pointed out that "the trend in air/ground

communications is toward the use of Very High Frequercy (VHF). However,
the range of communications on those frequencies is limited, in general,
to line~of-sight distances. Although these distances can be improved upon
to some extent by the use of special techniques, it will be appreciated

12

that there are large areas of the world (e.g. over oceans, deserts or other
uninhabited areas) where WHF alike cannot be used for air/ground communica-
tion. In such cases High Frequencies (HF) continue to be used which suffer
from propagation deficiencies that make them much less relisble than VHF.
It is:envisaged that relay via earth satellites will permit VHF coverage
over those areas where this is not possible now, thus greatly increasing
the efficiency and reliability of air/ground communication. This, in turn,
could be expected to bring sbout important improvements in the assurance

of safe and expeditious flow of air traffic. (ICAO Doc. 8329, COSP II).

ICAO and U.N. Docs: op.cit.,supra note &9.

73ICA.O Docs: 8352 - C/94T, p.12; 8343 - ¢/9L5, pp.32-34; C-WP/3809.
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for telecommunication support of transport types spacecraft, will further
crystallize and will be deVeloﬁedjin greatef detaii;- For the future ICAO
will have to follow closely the deveippmentsiinffrequencyzregulation il.e.
application of the new regﬁiations'by fhe ITU and the IFRB.

In other functional fields; especially in meteorology ICAO has been
interested. ICAO 1s keeﬁlyvinterestedlin meteorological setellites as a
supplementary source of date to improve the stendard of foreéast for
aviation. Although the primary responsibility in this area is the concern
of the WMDO, nevertheless ICAO haes made studies in this field and is co-
operating in the World Weather Watch System, which 1s being developed under
WMO auspices.

The Convention on International Civil Aviation, concluded at Chicago
on T December, 19hl, recognized the sovereignty of each State over the

2

airspace above its territory, ' but includes no definition of airspace.

Such a definition would déterming the scope of application of that

convention as well as of ICAO!s sphere of action.75

Furthermore, the
subject of the convention 1is the article in which the aircraft is defined
as "any machine that can derive support in the atmosphere from the reaction
of the air."”

The launching of vehicles into outer space involves their passage through
alr space; such vehicles may subsequently re-enter air space. At the national

level, the necessary co-operation between the responsible agencies has

~ already been developed. At the international level, an equal degree of co-

7*Art1c1e 1, Convention, op. cit., supra note 65.

‘75For a discussion of the Boundary Question vide: Lew and Public Order, op. cit.
supra Introduction note 3 et 35,220, 321-49, 652; Space Lew end Government
op. cit., Ingra.noteld at 77—116 Iipson and Katzanbach - Law of Outer Spece
(1961) ppo 8‘190
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operation will be required in order to ensure the éafety of air navigation
during the time of launching or of re-entry of spacecraft through space
used by aircrgft_apd for the ordé;ly development of a legal order in space.

One of the objecfs of ICAO is to "meet the’ﬁeeds of the peoples of the
world for safe, regular, efficlent and economical air transport.” Technical
developments mey advence to the point where space vehlcles will be used to
transport meil énd-other goodsfén@'even of persons, Evidently, ICAO would
have an interest in the process of co-ordination and regulation of the two
activities.

In February 1959, the Council of ICAO decided to bring to the attention
of the Assembly of the organization, a suggestion made to the Council that a
study be made of the legal status of outer space and the regulétion of the
use of spacecraft particularly with reference to the traffic of civil
aircraft in air épace. However, since thé question relating to outer space
is under special consideration by the Unlted Nations, the Councii felt that
any action by ICAO on the'subject should take into account the need for co-
ordination with the deliberations of the United Nations. 8ince then,however,
no legel matters relating to outer space have regretably occupled the
attention of ICAO,

This is clearly menifested by the lack of co-ordination and co-operation
in regard to the question of dameges to third parties. Concequently both

ICAO and the U.N. Legal Sub-committee of the Outer Space Committee asre engaged
in the preparation of agreements dealing to & large extent with the same
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problem--damage to third parties on the surface. ICAO is engaged in a

revision of the convention relating to damage caused to third parties on
76

T7

the ground’' and also in a preparation of a draft convention on aerial

collisions’' ' while the U.N. is engaged in the preparation of a draft convention
for liability for damage caused by objects launched into outer space and

™ In the preperation of the latter, except for scanty references msade

beyond.
by delegatgs to general principles of alr law, no co-ordination exists between
the two organizations in the preparation of manifestly similar regulations.79
If this aifuation is allowed to -eontinue, it may result in conflicting
regulations which will be detrimental to the orderly development of legal

norms in space.80

76Conv'ention on Damage Caused by Foreign Aircraft to Third Parties on the
Surface (Rome), 1952.

Tlyige: TICAO Doc. 1C/SC Aerial Collissions No. TL of 27.3.61.
) /AC.105/19 and 21.

79Surprisingly enough, no reference is made even at the Inter-Agency Committee
or the Administrative Comnmittee on Co~ordination, both which are responsible
for the co-ordination of similar work in the various agencies of the U.N.
family. Vide: ACC Report, U.N, Doc. E/4029, 4 May 1965.
BOAt the recent ICAO Council Meeting being held in Montreal a proposal for ICAO's
further involvement 1in outer space was presented by the Colombian delegate.
Introducing the proposal he referred to the U,N. Ad Hoc Committee report which
called upon the specialized agencies to undertake responsibility in the area
of outer space activity within their respective competence. He then expressed
the view that ICAO, at least for the time being, should not involve itself
with the legal questions arising in connection with the exploration of space
which should be left to the U.N. but that it should address itself without any
further delay to the technical aspects of space activities affecting inter~
national civil aviation. Its proposal A 154WP/70 was seconded by the United
States and approved unanimously on 30 June 1965 at the Executive Committee
Meeting in the form of a draft resolution for submission to the plenary session
of the 15th ICAO Assembly. Vide: Rept. on the 15th session of the ICAO General
Assembly, 15 July 1965, Annex IX; and Al5 - Ex Draft Min/5 1/7/65.
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An explanation for this state of affeirs can be found in the absence of
the Soviet Union from the membership of ICAO. The Soviet Union being & major
power, especially where space matters are concerned, the Outer Space Commlttee
of the U.N, 18 very leary of essociating 1tself with the work of ICAO. On the
other hand, ICAC cannot at this stage engage in any meaningful activity without
the co-operation of one of the two space powers. In the circumstances ICAO is not
even invited to the discussions of the U.N. Legal Sub-committee on outer space,
and the feeling, therefore, developed that ICAO has no direct role in the
elaboration of legal order in space and that its sole concern is the regulation
of internationsl air transportation.

This seems to be a poor excuse for non-participation of an experienced
international agency in the development of a legal order in space. In this
regard we cannot but epprovingly quote Dean Maxwell Cohen, when he said that:

«ses the Chicago Convention maey be viewed in two ways. It nmay
be viewed &s in Article I, as a statement declaratory of
Jurisdiction in air space. But it also must be seen as a great
constitutional instrument setting up an effeetive international
organization, managing a very lerge part of the problems of
international transportetion, particularly in regerd to safety
of navigation, and encouraging, of course, the development of
legal conventions to solve many important and subordinate
matters., This being so, one must ask whether there are any
lessons from the specialized agency experience of ICAO which
are proJectable with respect to what may be taking place in
space? ... Wwe are slowly losing the sense of difference between
"eirspece” and “"space" that we once had, then we must also lose
the very substantial diffidence we have had for a very long
time in these discussions about the role of ICAO. ... Therefore,
our discussion might have dealt concretely with the enlargement
of the functions of a well-established specislized agency and the
use which could be made of existing machinery with which the
international family has alresdy had much experience.Sl

81Dean Maxwell Cohen, Director, Institute of Ai% and Space Law, McGill
University, Montreal; Conference on the Law of Space and of Satellite
Communications (Chicego), May 1963, p. 50.
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Although we agree with Professor Cohen in regard to the experience of
ICAO and the use that could be made of it in:the development of aspace lew,
we could not agree with him that ICAO &s preéently constituted could alone
develop a legal order in space, On the contfary, it 18 submitted that
neither ICAO nor any other existing specializéd agency could alone provide
for the orderly development of outer space activities. The requirements of
that development far outstretch the scope of any of the present organizations,
and therefore it is our view that nothing short of a new specialized agency
exclusively devoted to space activities can sétisfy these requirements.82

There are still other specialized agencies interested in promoting
orderly activity in space. The United Nations Educationsal, Sclentific and
Cultural Organization (UNESCO), as its name iﬁplies, is concerned with
educational, scientific, and cultural activities having international
ramifications. With regard to the natural sciences, UNESCO does not maintain
laboratories or scientific equipment and thus does not conduct any research
on its own., UNESCO®s modus operandi, for thezadvancement of world scientific
efforts, has been to draw up proposals for imglementation by member states or
through the auspices of existing 1nternationallsc1ent1f1c orgenizations, both
governmental and non-governmental, such as ICSU, COSPAR, U.N., and the IAF or
by assuming direct responsibility, end es such;UNESCO's major function in

outer space as manifested thus far is to support the activities of other

82We will be discussing in the next chapter thé formetion of such an agency
in the light of the experiences of our discussions in the present two
chapters. ‘ .
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egencies in space affairs which hes served tdstimulate international space
co~operation on a regional and sometimes worlﬁ wide basis. In this regard
it co-operated with ICSU in the International Years of the Quiet Sun (IQSY)
and with COSPAR and other asgencies in assisting member States wilth technical
assistance, educational and having programmes and organizing symposie, in
outer speace matters.85

With the assistance of experts end by discussion among its own staff,
the World Health Organization’(wno), is examiﬁing its role in space activity
and 18 trying to define its task in this field. WHO undoubtedly would be
concerned with studles on cosmie blology, gengtics and radiation, with the
physiology and psychology of man in space, as:well ag environmental contamine-
tion fram trensfer of chemical and blological agents to and from the earth, a
question which has to be regulated‘in the near future in the process of
developing a legal order in space. '

The growth of activity in the field'of thé peaceful uSesvof outer space
has already resulted in some countries in the creation of a great many
industries which raise highly complex soclal p;oblems. The Internationsl Lebour
Orgenisation (ILO), cannot, therefore, neglect}this question. It is following
all developments with careful scrutiny and is feady to participate in the

regulation of industrial and labour aspects of space activity.

83y14e: U.N. Doc. A/AC.,105/c.1/WP.1 for further discussion of UNESCO's
perticipation in space activity.
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The Internationel Maritime Consultative érganization (IMC0) was invited
by the U.N. Outer Space Committee recently to?consider the problem and express
1ts views on the need for & navigational sateilite systen in general and in
particular present and fubture operational req@irementé of such a system‘sh
The recent meeting of the IMIO Maritime Safetf Committee in London took
note of this req_uest85 and has undertaken to study and report to the U.N.
committee on this matter.86 (However, IMO's interest in outer space
activities is very limited as of this date). iCAO is also collsborating
with IMCO in this matter. ‘

Finally, the International Atomic Energy Agency (IAEA), an organization
primarily concerned with the peaceful uses of nuclear energy, is interested
in outer space research from two mein aspects:? technological and blological.
The former involves the utilization of nuclearipower from ﬁropulsion and other
energy requirements in space mission, the latter includes the problem of
safety of space travellers from radiation hazaﬁds. ;

The IAEA;S concern with space activities ioes not end here. The legal
problems of liability that may arise in connexion with the use of space vehicles

mey have certain features in common with those connected with the liablility for

accldents involving land-based nuclear 1nstallaiions end nuelear ships. The

82+IMCO Doc. MSC X/27 end a2dd I; U.N. Doc. CR432, IMCO(2).

85He14 in London, April/May 1965, IMCO Agency Item 26,
86y. 5. Doc. A/5785, 13 November 196k, ‘
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The Vienha Convention on Civil Iiability for '%Nucléar' Damege of 21 May 1963,
elaborafed under the ausplices of the Agency,1and the Brussels Convention on
Iiability of Operators of Nuclear Ships of 25 May 1962, in the preperetion
of whieh IAEA took part, introduced new principles which are relevant to any
similar instrument regarding liability in respect of space vehicles.87

A comprehensive consideratlon of non-governmental orgenizations
interested in the development of & legal order in space 1s outside the scope
of this study and for that reason their particular contributions will be
merely outlined.

Among the most interested in this ares is the International Astronautical
Federation (IAf) with its Institute of Space Law (IISL).

The establishment of the IISL in 1959 represented the culmination of
almost a decade of work by predecessor organization--the Permanent Legel
Committee-~within the IAF, IAF iteelf was founded in 1950 by representatives
of eleven national socleties interested in rocketry and space exploration.

The basgsic purpose of the IAF as defined in its constitution and in meny
declerations, is to promote among all nations space flight as a peaceful
project. In pursuit of this purpose, the IAF functions not only to facilitate
sclentific co-operatlon among astronautical scientists, but to fécilitate the
development of legel and political conditions conducive to such international

co=operation, In fulfilment of this objective,Athe JAF throughout its history

87See for the Vienna Convention, Agency documents CN-12/SC/3 and 9, and for
the Brussels Convention, document CN-63C/7.
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hag had‘therefore as one of its principal functions the development of inter-
natiohal space 1&&.88 Accordingly IISL organizes a colloquium on space law
each y&hr,89 and publishes the proceedings and thereby contributing to the
development of a legal order in space.90
The International lLew Association (ILA) has been taking & deep interest
in the development of a legal order in space. At its 49th session in Hamburg
the question of outer space was considered by the Alr Law Committee. It
recognized its position was only to draft rules which may be helpful to the
decision makers as it was a non-governmental body. In resolution 8 adopted
at that session the ILA recommended that outer space should be subjedtito
the sovereignty of claims of other exclusive rights by states, and that it
should be open to exploration of all states for peaceful purposes in accordance

with the U.N. Charter,”™ The U.N. General Assembly resolution 1721 (XVI) of

88For this purpose 1t has set up eleven working groups within the IISC to study
the following problems in relation to the peaceful uses of space: Jurisdiction
relating to terrestrial activities; legel status of space vehicles; sovereign-
ty over celestial bodies; municipal and treaty lew; specific regulatory
problems; international regulation and dispute settlement; space commnica-
tions; private law, damages; generael principles governing the exploration and
utilization of outer space; regulation and control agreements. The governing
body of the IISC 1s the Board of Directors which include such eminent
personalities as: Profs. Pepin of France, Taubenfeld and Hearley of USA,
Korovine and Cheprove of USSR, Smirnoff of Yugoslavia, Kopal of Czechoslovakia,
and Horseford of UK.

891t has so far held seven colloguiums, last being in Warsew in September 1964
and the next will be held in Athens in September 1965, during the IAF Congress.

90For further information on IISL, vide: Robert V. Crane, "The International
Institute of Space Law", Space Flight, May 1962 and-on IAF, Andrew G. Haley,
Space Law and Government (Washington), 1963.

91Report of the hgth session of the IILA (Hamburg), 1960.
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20 December 1961, was phrased in mueh the same way.92
At the following session in Brussels a resolutlion was ad.opted93 to set

up & committee to study the problems of space law and to co-operate with the
inter-governmental and non-governmental organizations concerned with the
problem.9h At the last session in Tokyo95 a number of resolutions96 were
adopted relating to outer space inecluding resolution "F" which called for a
study on the desirability of establishing a speclalized agency for space, which

will be our concern in the next chapter.

92Vide: supra, P. 29

953eport of the 50th #ession of ILA (Brussels), 1962.
9hIt now has four working groups working on speclific problems relating to outer
space such as damages caused by spece vehicles., Meny of the resolutions
prepared and the views expressed in these discussions are transmitted to the
legal sub-committee of the U.N. dealing with outer space activiiy through
common members and as such are contributing a great deal in the progress of
the U.N. legal sub-commlttee®s work.

95 Interim Report of the 5lst session of ILA (Tokyo), 196%.

96Resolution "A"-~-urged the states engaging in activities in outer space to
conform their conduct to the principles conteined in the Declaration of Iegal
Principles Governing the Activities in the Exploration and Use of Outer Space,
U,N. resolution 1962 (XVIII) 13, December 1963 (see &nfra p.47 ). Resolution
"B"--Requests the Space Law Committee along with the Air Law Committee to
continue its study on the subject of the problem of upper iimit of national
space and the right of innocent passage of forelgn spacecraft. Resolution "C"--
Directed the Space Law Committee to continue the study relating to the legal
status of space vehicles of Internationel Organizations. Resolution "D"--
Requests the Space Lew Committee along with the Air Lew Committee to prepare,
for the next session, a draft convention governing ptivate (eivil) liability
for damage caused by space vehicles. Resolution "E"--Resolves to direct the
attention of the Secretary-General of the U.N. to the importance of treating
the problem of assistance and rescue in respect of maritime, air, and outer
space activities as a whole. Resolution "F"--Requests the Space Law Committee
to study the problems attending the establishment of a speciallized agency for
space with a view to reporting to the next Conference of the Association,
Resolution "G"--Requests the study of the international legal problems speci-
ficelly pertaining to the establishment and operation of an internationsal
global communicetions satellite system. (Resolutions adopted on space law at
the 51st ILA Conference, Tokyo, 196k.)
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At the 90th session of the Inter-Parliamentary Council, held in Rome in
April 1962, spece law made 1ts first appearancecon the agenda of the Inter-
Parliamentary Union. The toplc--present problem'and future prospects of space
law--was discussed by the Juridical Sub-committee and, as an outcome of the
discussion, it was declded to set up & sub-committee to consider the whole
question in greater detaill at a future date. It also endorsed the work of the
U.N. in this f;eLd end in a resolution sponsored by UK and aedopted by the union
it called upon the states to approach the legal problems in a dispassionate
menner and to ensure that the work of the U.,N. Outer Space Committee proceeds
harmoniously and on the basis of these principles called upon the committee to
prepare an international convention for damege to third parties caused by space
vehicles.97

At the 1963 session in Belgrade the sub-committee reported its work to the
conference and presented a draft resolution on space 1aw.98 At the sub-committee's
two sessions held in Rome and Geneva it considered & Joint document of Japan
end the Soviet U'nion.99 The sub-committee could not agree on questions as to
whether legal order in space should be sought in the framework of disarmament
or not and also the gquestion as to whether the states should exclusively be
responsible for the exploration of outer space.loo The draft resolution was
adopted by the conference noting the progress of space activity since 1957 and
recognizing that legal order should keep pace with the technical developments,

expressed the hope that stetes will adhere to the principles enunciated by the

97Proceedings of the Inter-Parlismentary Union (Rome), 1962.

98Proceedings of the Inter-Parliamentary Union (Belgrade), 1963, pp. U35-4h2,

991IPy Doc. SL/J/DE/526.

100, regolution to that effect presented by the representative of USSR,
Mr. Fedossev, was opposed by the representatives of the United States and UK,
Menser Deddario and Allen respectively.
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U.N. General Assembly in December 1961lOl

and called upon the member states to
conclude international agreements at the earliest opportunity on basic legal
principles that should govern the activities of states in the exploration of
space, and damages to third pérties on the surface and return and rescue of
astronauts and space veh:l.cle:s.lo2

In the scientific field, the International Council of Sclentific Unions
(IcSU) with its Committee on Space Research (COSPAR), is actively involved
in the orderly development of scientific co-operation in space. Although
these bodles are primerily interested in providing a central nerve through
which the world scientific cdmmunity could deal with problems of common
interest and encourage scientific co-operation, nevertheless we have to
recognize that such iriternational sclentific co~operatlon ls a sine-quo-non

for the development of a legel order in space. ICSU]'05 and COSPAR sre per-

forming this function in a very effective mamner.,

1Ly, 5. resolution 1721 (XVII) December 20, 196L.

1 See pp. clt. supra 89 , resolution on space law, agenda item 4.

lOBIcsu, established in 1931, is composed of individual scientific members
and national scientific bodies. It has s8ix committees and inter-union
commissions. Some of them perform a very real task that is imperative
in accelerating the development of & legal order in space., The Inter-
Union Commigsion of Frequency Allocations for Radio Astronomy and Space
Science (IUCAF), Scientific Committee on Antartic Research (SCAR), World
Magnetic Survey (WMS) and the International Years of the Quiet Sun (IQSY).
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Particularly COSPAR presently is acting as a substitute at best, for
the time being, for a spegialized_agepcy for space matters,.thq establishment
of which is 1mperat1ve for the development of a legal order in space. COSPAR
i1s keenly interested in matters relating to international regulationh which nmay
affect space research. Ihezcharjer,?rengnizing the need for international
regulation, provides that COSPARQshéil ﬁkep itgelf informed of the U.N. and
other iﬁternational activities in tﬁe regulatory field, to ensure that maximum
edvantage is accorded international spacé science through such regulations and
to make recommendations relative to mattérs of planning and regulation that may

affect the optimum space programme.th'

i
COSPAR, established in 1958, continues the international co-operation in spsce
research undertaken during the IGY. It has four working groups which are

10k

interdisciplinary scientific committees having as its objective the furtherance

of an international scale of the progﬁess of all kinds of sclentific inves-
tigation carried out with the use of ﬁockets or rocket-propelled vehicles.
It held three plenary meetings where scilentists from all over the world were
represented. At the last meeting in Argentina in May 1965 was attended by
over LOO scientists., First two were held in Warsaw (1963), and Florence (1964)
respectively., The earlier two COSPAR meetings served as an opportunity for
negotiations between American and Soviet scientists which we have made
reference to before. Vileinctebt I US and USSR are represented by the leading
scientists of NASA and Academy of Sciehees led by Hugh L. Dryden and

A, Blagonrevov, respectively. However the lest meeting did not serve as &
basis for such negotiations as the Soviet Union was not prepared to do so, as
intimated by the head of the delegation due to the international Cold War

climete. The next meeting will be held in Vienna and in 1967 it will hopefully

co~-operate in organizing a world space symposium with the U.N. to commemorate
the first decade of the space age at the European Headquarters of the U.N. in
Geneva and as such declined an offer from the Jepanese government to hold its -
1967 meeting in Tokyo. COSPAR is working in close collaboration with the U,N,
presently and it could well become the expert group for the U,N. Committee on
Space Matters.
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In connection with the developmentzof & legal order 1n space the role

of both these specialized bodies--IISL #nd COSPAR will be more extensively

discussed in the context of inter-governmental bodles In the followlng
105 ‘

chapter. |
In concluding this chapter we would like to quote Mr. Abrahem Chayes,
then Legal Adviser to the US Department of State:

It 1s a commonplace to say that we are only at the
threshold of space law. But, as with many commonpleces,
this one is true. Nevertheless I think we have made an
encouraging beginning. A prominent) feature of that
beginning has been the pert played in developing standerds
and in administrative regulation by the ordinery mechirery
of the international commnity, that is to say the United
Nations and its asssociated bodies. 'The capacity these
bodies have shown in these directions is an important
asset for the rapid development of law to govern the
conduct of man in outer space.l06

In the next chapter we shall consider the effect of their contribution
along with that of the U.N. and in that iight evaluate the lmportance of
continuing to develop & legal order in sﬁace through the exlisting organizations
we have already discussed, in order to fﬂnally agscertain the desirabillty of a

\

speclalized agency for outer space affairs and the role that such an agency

could play in the development of & legal order in space.

103kor the purpose of completion it mey be mentioned that emong the international
regional organizations interested in space, there are three inter-governmental
and one non-governmental agencies that merit mention. In the first category
are the Furopean Space Research Organization (ESRO) and the European Launcher
Development Organization (ELDO). These are two European organizetions meinly
interested in the sclentific aspects of space activities. The other, Inter-
Americen Committee for Space Research (IACSR) wes established to sssist in

sclentific co-operation of space research in the lLatin American countries. In

the second category 1s the Eurospece, an organization of European Aerospace
industrial organizations.
losChayes, A, - International Ozggnizatioﬂs and Space. Conferences on the law of
space and of satellite commnication. op. cit. supra note 80 at 6k,
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CHAPTER III

THE NEED FOR AN EFFECTIVE INTERNATTONAL ORGANIZATIONAL
ROLE IN THE DEVELOPMENT OF A LEGAL ORDER IN SPACE

Et is important at this stage to recall the main objective of this
study. It is to examine past attempts at elaborating legal order in
space so that the developing trends in the international community
can be identified and future needs determined. In the following pages,
therefore, we shall attempt to evaluate the adequacy of the pastvefforts,
examined in the preceeding chapters, and then to recommend the course of
action for the development of & legal order in space. It is convenient
to begin with the examination of the legal force of the principles
incorporated in the space resolutions of the United Nations General
Assembly.t

Article 38 of the Statute of the I.C.J. enumerates the generally
accepted sources of international law. These sources which are not in
order or priority, include conventions, international customs, and the
general principles of law recognised by civilized nations as primary
sources, and judicial decisions and teachings of the most highly qualified
publicists of the various nations as subsidiary means for the determinations
of rules of law. It is to be regretted that the Charter and the Statute
contain no provisions on the status of the General Assembly resolutions.

But, although there is uncertainty about the status of resolutions, cme

lRecently, a major work has been published on “The Development of Cust
International Law Through the Political Organs of the U.N. (London) 1963,
by Rosalyn Higgins. For further discussion of the subject in general vide:
Oscar Schacter, The Development of International Law Through: the Legal
Opinions of the U.N. Secretariat, BYIL 25 (19 PpP.91-125; Skubiszewskl, K.,
Forms of Participation of International Organizations in the Lawmeking
Processes, International Organiszation 4 (196L4) 790-805; Jenks, C.W., The

t of International Organizations on International Law, Grotius Soct.
Transac. 3] (1951) 23.
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cannot deny that resolutions, which are in some measures expressions of
the will of most nations, will be considered to be of great weight by the
international tribunals. This can be presumed in light of the consideration
a.ccbrded highly qualified publicists® teaching es su‘psidia.ry means for the
determination of rules of law.
. United Nations Charter empowers the General Assembly to adopt three

categories of resolutions. With respect to two categories of resolutions
the authority of the General Assembly is clearly set forth and is not our
concern here.2 Our discussion will focus on the third category of the
resolutions addressed to States under Chapter IV, Article 10 to 14 of the
Charter into which category fall the resolutions relating to outer space
that we elaborated in the first chapter.

.There are two major considerations we have to bear in mind in deter-
mining the effect of these resolutions. The first concerns the authority
or competence of the General Assembly in regard to the subject matter of
the resolution and the second concerns the intention of fhe General Assembly
in adopting a given resolution. |

Under Articles 10 to 1k of Chapter IV of the Charter the General Assembly
may discuss any question within the scope of the Charter or relating to powers
and functions of any organ provided for in the Charter; it may discuss any
questions relating to the maintenance of international peace properly brought
before it; it may consider the general principles of cofoperation in the

mp.ihtenance of international peace and security; and it is to initiate studies

2F‘:Lrs’c » 1t 1s expressly empowered to perform certain actions such as admission
of members, establishment .of organs, making appointments, etc., which clearly
create an obligation (vide: Articles 4,5,6,21,22,23,61,63,86,96,97, and 108).
S8econd category of binding resolutions of which authority is easily discernible
in the Charter are those addressed to organs of the U.N. placed under the con-
trol of the General Assembly, (vide: Articles 22,60,66,87,98, and 10l). For
further discussion on these two categories vide: Higgins, op.cit.,supra note 1;
Sloan, F.B., "Recommendations of %he neral Assembly,® BYIL 25 (1948) p.l;
Asamoah, Col.Jnl.of Tr.Nat.Law, 3(1965) p.210 and Skubiszewski, op.cit., supra
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for the promotion of international cotoperation in the political field, for the
encouragement of progresiive development of international law and 1ts dodifica-
tion, for the proﬁotion of international co-operétion in the economic, social
curltural and educational fields.and to assist the reslisation of human rights
and fundsmental freedoms. Matters relating to outer space fall within the
competence of the General Assembly under many if not all the fields of activity
enumerated above, and are, therefore, falling within its authority. On all
these varied subjects and thus including matters relating to outer space the
General Assembly is specifically authorized to make recommendations.

The authority expressly granted does not go beyond that of recommend-
ation. It is assumed by most authorities that the competence of the General
Assembly is limited by the normal, natural or obvious meaning of recommendation,
and that it 1s thereby prevented from making decisions which are legally binding
upon members.B. It is submitted tﬁat thié is not & necessary conclusion, and
that it ié in fact not fully borne out by the history of the word recommendation
in the practice of inte;national conferences and assemblles or the use of reso-
Jutions at such conferences;

The language of the operative part of the resolutions of course is no
indication of thelr effect as the General Assembly has not adhered to a settled
pattern and has used varying expressions in all three categories of resolutions;
such as, 'recommends', 'invites','requests', ‘affects to', 'firmly maintains?®,

'considers', 'expresses the hope', 'calls upon', ‘decides', etc.

5 vide: Johnson, 'The conclusions of International conferences,' BYIL 35(1959),
'Bagleton, International Government,! (1948) P 197, Schwarzenberger, ‘A manual
of International Law (1947) P 124, Goodrich and Hambro, *Charter of the U.N.,'
(1946) PP 96, Cf: Louterpacht, 'Oppenheim's International Law' Vol. I (1943)
PP 378, 386, 392 '
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Although the covenent did not expressly provide for the effect of league
resolutions; it is reported that the debates of the First Assembly, on the
edoption of the statutes of the Permanent Court of International Justice,
showed that a majority of states supported the ﬁew that the Assembly could
make binding decisions with respect to matters within its competence.9
Although the League resolutions ﬁeeded unanimity it is generally considered
that the two-thirds majority received ;by the United Nations General Assembly
of decisions on important questions represents a forward step towards the
democratic principle of majority rule from the League requirements of

unanimity. 10

In any case the resolutions dealing with outer space, with which
we are concerned, are accepted unanimously by the United Nations General
Agsembly. Furthermore, the Advisory opinion of the Permsnent Court in

Railway Traffic between Lithuania and Poland held that a resolution of the

League Council assented to by Poland and Lithuania Had the nature of an

1 In this regard we have the opinion of

engagement binding upon them.
Professor Lanterpacit who says:

There is no good reason for denying generally that a state may

undertake a binding obligation by consenting to a Resolution of

the League Assembly. Ratification of a signed treaty is not tE

only way of assuming binding obligations in international law.

It is clear, therefore, that recommendations in the League resolutions
already had the binding effect, in which light the delegates to the San
Francisco conference would have considered the recommendations as embodied

in the U.N. Charter.

Filcox op. cit., supra note 7 at 273
IOSloa.ne op. cit., supra note 2 at 9
pe1s Series A/B No. k2 (1931)

120ppenheim, Vol. 1 (1948) p. 139, ¥.1l.
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F‘urthemore? ?egpmendations of the International Labour Organization
create an obliga.tior;f o:t' some force for the member states according to Article 19,
paragraphs 5 and 6, of the Constitution of the Orga.niza.fion. Declarations and
resolutions under the Charter of the Organization of American States, "have in
many cases been regarded de Tacto as creating binding obligations. nl> These
therefore, are historical examples of international practices which lend support
to the argument that General Assembly resolutions bhf . the U.N. have a legal effect.

If we examine the contemporary practice of the Security Council, it lends
further support to the contention that resolutions under the Charter have a legal

effect. It would appear from the discussions of the Corfu Channel case in the

Security Council, that many delegates felt that binding obligations could be
created by its recommendations. Perhaps this position was most clearly stated
by Colonel Hodgson of Australia at the 127th Meeting of the Security Council
in discussing the draft resolution under article 36 of the Cherter when he
said: "Any decision, any recommendation that we may make binds the U.K. and
also Al'ba.m.a.”.lh This view was relied upon by the United Kingdom in submitting

the Corfu Channel case to the ICJ by way of application rather than by special

agreement and in arguing that an instance of compulsory jurisdiction was
established. 15 The Security Council could consider under article 39 of the
Charter, non-compliance with its recommendations a threat to peace and resort

to enforcement action against the recalcitrant state and as such they are binding.

Dgenvick, International Law (1948), pp. 79, 205, 429

.5, Doc. S/PV/166 PP 76-100 and official records: No 34 P 723

15 Feaver, "The Corfu Channel Case: The Preliminary objection c;f Albania", The
Canadian Bar Review 26 (1948) PP 929-31, Slmane op. cit., supra note 2 at 1l.
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Therefore, it is clear that resolutions of the Gneral Assembly should
be considered as being legally effective., This is so, inspite of the fact
that there is no express undertaking to accept them as 1ega1_.'|; effective,
because it cannot be said that the Charter specifically nega.ﬁes such an
obligation. Thus Professor Lautenpacht has argued convincingly that the
Charter imposes a legal obligation upon the members to respect human rights,
although there is no express provision to that effect.16

A private law analogy dra.wixig ‘upon Judicial experience in the interpre-
tation of precatory words in wills is of more than casual interests. Such
words as "Wish," "desire", "requests" and "recommends" have properly been
considered imperative when it appeared that the testator had employed them
with that intention. There are both English and American cases in which the
word "recommend" has been held to create a judicially enforceable trust or to
glve rise to a valid remainder. o

If we consider the statements of the delegates we have the opinions of
many who consider the General Assembly regolutions as bindiﬁg. The Polish
delegate at the 760th meeting of the sixth committee of the General Assembly
stated that:

The resolutions of the General Assembly were interpretative of

the providions of the Charter and are elaborative of obligations

already assumed by members. The principles of the Charter have

become part of binding interna.tigna.l law and are binding even on
states not members of the U.N.

lévnte: Lauterpacht, "The Subject of Law of Nations," IQR 64 (1948) pp 101-3
17

Chotmondeley V. Cholmondeley (1845) 14 Simons Reports: 590, Colton V. Colton
(1887), 127 US Repts. 300

By, 1. Doc. A/AC.6/SR.760-62
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There are judicial opinions which support our contention in regard to the
Genersal Assembly resolutiong, although they are not lucld. Extensive considera-
tion was given to the question of the resolutions of the General Assembly in
the separate opinions of Judges Klasstad and Lauterpacht in the case of Voting

procedure on Questions relating to Reports and Petitions concerning the Territory

Southwest Africa. Judge Klaestad said:

Effects of such resolutions are ant of a legal nature in the usual

sense, but rather of a moral or political character. This does not,

however, mean that such a recommendation is without real significance

4 andlimportance and that the Union of South Africa can simply disregard

it. )

Judge Lauterpacht expressed the view that certain resolutions relative to
the obligations assumed by members are clearly binding upon them:

A resolution recommending to an Administratory State a specific

course of action created some legal obligation which, however

rudimentary, elastic and imperfect, is nethertheless 8 legal

obligation and constitutes a measure of supervision.2

Apart from these views expressed by Judges Klaestad and Lauterpeacht, it is
also reported that M. Alejandra Alvarez & former judge of the ICJ, on may
occasions, expressed the opinion that resolutions of the General Assembly are
virtually binding upon states in a legislative sense.21 Although the specific
question was not considered the advisory opinion of the ICJ in the "Certain

Expenses of the U.N. Case",aa was built on the assumption that resolutions

sanctioning the U.N. Operations in the Congo (ONUC) and U.N. Emergency Force

(UNEF) were binding obliga.tions.23

13(1955) 1CT Rep. 67

20Ibid. at 118-19

2lvid.e: Johnson DHN, The Effect of Resolutions of the General Assembly, 32
BYIL (1955)-56) P 105

2‘2(1962) ICJ Rep. 227

2
3The uestion is settled as the consideration of the expresses of the or%anization
and their apportionment among member states, are any how binding obligations under

the charter and the question was the determination as to whether the expresses
were regudations and as such the binding nature of the original resolutions
dealing with (ONUC) and (UNEF)were mot considered by the ICJ vide Ibid.
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It would appear therefore, from the above consideration of the words
"recommendations® that resolutions have often had a binding charscter in the
history of the practice of international organizations. Hence, the word
"recommendation” cannot be equated with the normal meaning of the word; although
the charter does not @efine the word "recommendation” or the effect of
resolutions it does not negate the assumption that they are binding, especially,
as the interpretation of the word "recommendation” as understood at the time
of the San Francisco Conference could well mean the general practice at the time.

That being the nature of the word "recommendation” in the Charter and the
concept of resolutions it is submitted that the resolutions dealing with outer
space matters, unanimously adopted by the U.N. General Assembly, have a definite
legal effect even though they may not be considered by states to be binding.

In other words, the scope of "legal effect"” is wider than that of "legally
binding". The important aspect that is considered here is the influence
of General Assembly resolutions on outer space upon the growth of the rules
of international law.

In international law it is misleading to confuse municipal law term
"binding nature"” coupled with enforceability, with that of the legal effect of an
international law rule.zh This is so because in the absence of an international
enforcement authority, only means of insuring obedience to the rules of inter-
national order ,is‘ the moral reprobation attaching to »théir infraction. We could
not do better to illustrate the :poin’c then to quote Judge Lauterpacht when he
concluded: ) ‘

It is one thing to affirm the somewhst cbvious principle that the

reconmendations of the General Assembly ... adrressed to the Members
ofthe U.N.. are not legally binding upon them. - It is another thing

2,"Sloc.\.me, op. cit., supra note 2 at 2
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to give currency to the view that they have no force at all whether

legal or otherwise and that therefore they cannot be regarded as

forming in any sense part of the legal system of supervisgion. A

resolution recommending to & state a specific course of action

creates some legal obligation which, however rudimentary, elastic

:égeigﬁzzf;;t;u;:rgzzzzz?§§ess 8 legal obligation and constitutes

It has been suggested that some tests may be applied in ascertaining the
legal character of international law. Do states act in conformity with the pre-
cepts of international law from a sense of obligation? Do legal advisers in
foreign offices consider it necessary to advise a certain course as obligatory
under international law? We have already illustrated in guoting Judge Lauterpacht
that statés have to act in conformity with the resolutions as they create a
sense of obligation although they :: may not be binding. This is more evident
and confirms the second test when we consider the fact that states have always
addressed legal arguments to justify their action, when they deviate from the
obligations of the U.N. resolutions rather than to challenge their legal effect,26
and they also find solace in these resolutions to justify their actions in
certain instances.27 The resolutions of the General Assembly on outer space
matters, therefore, do bear a definite legal effect.

Céﬁsidgring the legal effect of the General Assembly resolutions, we
cannot help noting . their effect on the develbpmcnt of customary international
law. , ‘

In'éﬁiskregard-it‘is 1lluminating§to*observe the remark of Ivan Kerno,
former Assistant Secreta;y-Gnergleor legél affairs before the American
Society of Inscrnationa; Law in 1952 that:

The existance of international organization and in particilar the

U.N., means that there is an important new source of customary inter-
national law. The decisions of such organizations, if taken with

25Lauterpacht, op. cit., supra note 18 at 118

26S.L-oane, op. cit., supra note 2 at 2

2Tyide: U.N. Docs. A/PV.100,p.2 A/PV.128, pp. 91-101, A.C.4/SR 38, p.4 and

dlaa smmammandlemam A bla ammman lomaomFeam mamemadt oo AdeMr vZ2A 2.



- W7 -

due consideration and consistently adhered to, can afford abundant

and easily accegsible evidence of the growth of international

custom...international organizations, once operating, can be used

to generate law, and unless general principles are also fully

considered, the growth of international law will be stunted and

its content unsatisfactory.

For recommendations of the U.N. resolutions to become binding as custom
it would be necessary that they be generally observed as & matter of duty,
that they be certain by repetitions practice during a course of time.29 What
is necessary is a generality and not a universality of practice. If we do
consider the principles of customary international law it will be clear to
us that universality is never reached. 30 Further more if universality could
be reached then the role played by customary law is at an end as customary
law grows by stages, unlike treaty law the function of which is to rally
agreement at a particular time in the development of law. If universality is
the criteria for the determination of a customary law "it may become doubtful
whether many rules would qualify for that pu:rposef’3 1 and as such the General
Assembly resolutions on ocuter space adopted unanimously and even if adopted
by a two thirds majority required for important decisions under the charter
do qualify for the generality of acceptance by states.

The j.nternationa.l community has undergone many changes since the time
of 1172 A.D. when customary laws were first embodied in English Equity and as
such contempéra.ry int‘erna;tiona‘.l law could devise new techniques of expressing
such generality of views as to what is desi:able &t a given time. Therefore

we need not f)ersist in generality of observance of a practice, but rather to

28Vide. infra. note 31 and text

29Vide: Law and Public Order, op. cit.,supra intro note 3 at 115-119 for
detailed discussion of the contemporary view of customary law.

5 O'I‘erritoria.l sea and the three mile rule is clearly indicative of the inability
to reach a universal test.

5li4: 117 note 239
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ascertain the desire of states to observe such practices through the techniques
of international organization. If a generality of statea express their desire
to adhere to a course of actlon for the good of the international community
through the overt act of accepting a U.N. General Assembly resolution this
should be equated to the traditional international law requirement or generality
of observance by states as a criteriavfor international customary la;w.52

As to the second requirement of time or a long duration is an equally
anachronistic legacy of traditional international law, as contemporary inter-
national law in the space age cannot afford the luxury of waiting for years
to crystallize customary rules as in the centuries of the steamship.33
Considéred in this perspective it is clear to us that U.N. General Assembly
resolutions have evolved a technique of lew making in contemporary international
law which expresses the will of states when they desire to_adopt a course of
action for the good of the international community.jh Mr. Oscar Schachter
recognized the truth of this process when he said that:

The traditional, slow procedures of customary international lew

are not considered as adequate to meet the rapid advances of space

technology or the threats of security which they seem to involve

.sewWhether one likes it or not, the United Nations is bound to

be used as an instrument for expressing norms based on consensus
of diverse interests. '

32For a discussion of the development of specific principles of customary
international law in the field of space activity vide: Law and Public Order
op. cit., supra intro note 3 at 115, 200, 227, 231, 243

33vide. Cohen, Maxwell, ed. Law and Politics in Space, 1964 (Montreal) p. 13

3l'LV:i.de:. McDougal, M.S.: Prospects for a Regime in Outer Space. ibid. at 108

53yige. Schachter, Oscar, id. at 96
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In considering the legal effect of the resolutions we have to consider
the positiqn of General Assembly not only according to the Cha.rter but also
as the representative organ of the world conmunity.'v The General As#embly
has a dual cha.ra.cte‘r;: it is, fiz;st s ‘4n organ having a ﬁeparate legal
personality, and secondly, it 15 s congress of one hundred and fourteen
individual nations. In its la.tter capacity it has certain inherent powers
which need not be derived from the Cha.rfer, and it could exercise these rights
as an agent of the _vinternationo,']_.;_ comnmnity |

A positive theory of interna.tiona.l law was demanded by the fact that in
the first quarter of the nineteenth century, with the Fino.i?. Act of the Congress
of Vienna, the quusi-legislatiire activity of international conventions asserted
itself for the first time. From then onwards general international law was
frequently evolved by means of international conventions. 36

Every epoch of history produces alike that mode of lega,ly development which
it needs and that theoretical basis therefore which corresponds to its own
interpretation of the nature of things. Hence, it is submitted that the
traditional system of conventional law making has undergone a change and the
present needs are met by the decisions of the U.N. General Assembly taken in
its second role as the representative agent of ‘the international community.
We observed that the system of coriventiona.l la.vf making was the produet of the
ea.rly ninete;enth century the technique of which has changed in the face of the

dual role of the U.N. General Assembly.

36V:i.d.e. Oppenheim, L.: The Future of Intei‘nationa.l Law, 1921 ('Oxford) PP. 1-7.
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Conventions and customs are merely two different ways of showing the
consent of & nation to a particular situation. A treaty or a conventic‘:n is
merely a formal expression of the will of the contracting states - a formal
method by which the nations involved show their consent to some act or
a.greement.37

Therefore, what is paramount in conventional treaty making is the consent
of states. Aithough, ﬁs observed ‘béfore 5 in the early part of the nineteenth
century consent was considered to have been given by states only upon
retification, it is submitted that the concept of consent has now changed.

It is &lso ’Isubnitted‘ that _"vrhet_l the U.N. Generé.l Aésembly is functioning
in its second role as an agent of the L:l.nternationa.l cdmnunity outside the
Charter emumerations, and an affirmative vote is cast by a duly accredited
delegate, it should be considered in itsgelf ;:onstituting the consent necessary
to glve rise to a contractual obliga.tién with legal effect,

The contention that states can undertake binding obligations without
the traditional formalities of treaty making seems well established in modern

state practice. The U.N. has developed a procedure by which agreements become

38

binding by signature without reservation as to approval. Therefore, it is

5Tyide: Kunz, The Nature of Customary International Law, 47, Am.J. Int'l. L.
(1953) 662; Fenwich, The Sources of International Law, 16, Mich. L. Rev.
(1918) 393-95, Pollock, The Sources of International Law, 2 Colum. L. Rev.
(1902) 511; for a discussion of this view: The courts have also recognized
this view, vide: The Scotia, 81 US (14 Wall) 170 (1871); Paguate Habana,
175 Us (1899). -

38V:'Lde: Wilcox, "The Ratification of International Convention" Ch. 8; and
Article 18 of the U.N. Constitution of the International Refugee Organization.
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contended that this could be extended to include a vote of a delegate to
mean the expression of the consent of that state, for there is hardly a
difference betweeh a recorded vote and a signature of the same indi#idual.
This view is confirmed by Professor Leuterpacht when he gaid:

"The International Bill of Rights of man should become binding,

without any necessity for ratification upon members of the

United Nations whose duly accredited representatives ... cast

their vote in favour of the Bill.39

Considered in this context the question of recommendation or & resolution
of the General Assembly under the Charter does not enter the argument at all,
as the Assembly acting in its secéﬁd c@pacity is making law with the use of a
new technique of creating obligations that have legal effect in the context of a .. ..
change in the concept éfrthe "consent" of étates.

The. clearest example of & General Assembly resolution which create legal
obligations, however, are those cases in which the barties have agreed to accept
a recom;endation &5 binding. Professor Louis Sohn refers to Annex XI to the
Treity of Peace with Italy, as the leading insteance of such an agreenent.ho In
a joint declaration made by the Soviet Union, the UK, the US and France
concerning Italian Territorial Possesgsions in Africa, the Four Powers stated

that should they be unable to agree upon the disposal of these territories within

one year from the coming-into-force of the Treaty of Peace with Italy the matter

Z’9P:roceedings: of the ILA, Brussels 1948, P. 69.

l‘°1.ou1s B. Sohn, "United Nations Legislation", A.B.A.J. 34 (1948) P. 315;
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should be referred to the General Assembly of the U.N. for & recommendation,and
the Four Powers agree to accept the recommendation and to take appropriate |
measures for giving effect to it.

Commenting upon this joint declaration Schn says:

States can, therefore, agree in advance to be bound by Assémbly

recommendations and will be as effective as if they were laws

enacted by an international legislature with powers similar to

a national legislative body.tl

There is considerable precedent in the prectice of the League of Nations
for the special agreement of parties to be bound by recommendations ’h2 and the
practice has been stemped with approval by the P.C.I.J, in its advisory opinion
concerning the Mosul case. P.C.I.J. said:

There is nothing to prevent the parties from accepting obligetions

and from conferring the Council of Powers wider than those resulting
from the strict terms of the movement, and in particular from

substituting, by an agreement entered into in advance, for the
Council's power to make recommendation, the powers to give decision
which, bz virtue of their previous consent, compulsorily settles the
dispute.3

A binding obligation may not only result from en agreement in advance to
accept recommendations but may also result from an acceptance of a recommendetion

after it has been made. In the advisory opinion on the Jaworzina lBou.nd.a:r'y,m’L

the P.C.I.J. interpreted the effect of a joint declaration by the duly authorized
representatives of the Polish and Czechoslovak Governments in which they accepted
2 decision of the Conference of Ambassadors, and said that the court was of the

opinion that "this joint declaration geve to the decision the force of contreactual

obligation entered into by the pa.rt:i.es".h5

" biq.

haVide: Sloan op. cit. supra note 2 at 17.
L*B’P.C.I.J. Ser; B No.:e, P. 257.

M5 0.1.J. Ser. B No. 8, PP. 29-30.

45 Vide: .Scgwarzenberger "International Law", Vol. I, P. 212, discussing ibid.
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The legal effect thus arising from the General Assembly resolutions to which -
the states have signified their consent to be bound is of special significance
in determining the legal effect of the resolutions concerning outer space.

In the General Assembly at its eighteenth session when resolutions 1962

(XVIII) and 1964 (XV'III)“6 of 13 December 1963, were adopted, the representative

of the United States, Ambagsador Stevenson said:

eses We believe these legel principles reflect international law
as it is accepted by the Members of the United Nations. The
United States for its part, intends to respect these principles.
We hope that the conduct which the resolution commends to nations
in the eﬁgloration of outer space will become the practice of all
nations.

The representative of the Soviet Union, Ambasssdor Fedorenko, in reply to

the statement of the United States said:

«eees The United States considers that these legal principles
reflect international law as it is accepted by the Members of the
United Nations and that, on its part the United States intends to
respect the principles. The Soviet Union, for its part, will also
respect the principles contained in this declaration.

The representative of the United Kingdom said:

My Government intends to respect these principles and believes

that the conduct they enjoin will become the practice of every

state and thus serve to ensuﬁe the exploration and use of outer

space for peaceful purposes. 9 .

These are international commitments of great significance. No states
indicated that it would refuse to regulate its international conduct in the

manner provided by the resolutions. Admittedly, unanimity did not exist in the

uGVide: Supra Ch. I, notes 67 and 8.

4Ty, . Doc. A/PV.128Y4, pp. 38-Lo.
"85.N. Doc. A/AC.1/PV.1342, pp. 27-U6.

u9U.N. Doc. A/AC.128L4, pp. 36-40.
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views expressed as to technical legal effect of the resolutions standing
alone.so However, ﬁhe‘f&ct remains that they were thereafter unanimously
adopted.

What better testimony than thé above statements of the three Big Powers
including the two space powers, to substantiate our argument‘that states could
create legal obligation by signifying their consent to be bound. The intention
of the parties to consent to a course of action can be gathered either as
expressed therein, or from the surrounding circumstances.. These resolutions
therefore carry a legel effect in addition to our previous arguments because
states have expressly signified their consent to be bound by them and consent

so signified create legal obligations as stated in the advisory opinions of the
51

P.C.I.J. which we referred to, herein before.

In conclusion of our discussion relating to the legal effect of the U.N.
General Assembly resolutions we would like to gquote again Mr. Schacter, the
Director of the General Legal Division of the United Nations:

I do not think thet the only alternative to customary law is

treaty law, even though in & formal sense these are the two sources of
international law.52 It seems to me that declarations adopted with
the general approval by the United Nations General Assembly which
purport to set in terms of legal authority standards of conduct for
states, can be regarded as an expression of "law" which is regsrded

as authoritative by governments and peoples throughout the world.

The formalist may say these declarations are "only" evidence of
international custom, but whether one characterizes the declarations
in these terms or in terms of accepted law the effect is substantially
the same. We have seen this manifested in regard to resolution 1721
dealing with outer space, and that which was adopted unanimously, is
now generally considered to be a statement of the basic legal precepts
governing outer space. The fact that it is _a resolution and not a
treaty has not deprived it of legal effect.o”

50Vide: Statement of the French delegate, ibid:
51V‘.’Ld.e: text notes 43 and 45 supra.

52V‘ide: Leuterpacht supra, text of note 12, for a similer view in regard to
League resolutions. ‘ '

53Scha,_cter, op. cite. supras note 35 dt,gs“gw&i
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The ITU represents *bhe whole international community; it ,a.cts‘ on behalf
of that commnity through the international legal persons of whom it is composed,

i.e. the Sovereign States, with all the necessary personality. Sk

Its legisla-
tive and executive orgen i.e. its terms of reference are similar to those
deriving from the powers and duties of a state. It is therefore contended that
when ITU Assembly adopts resolutions these create identical obligations as the
regsolutions of the General Assembly whén it is acting as the agent of the intef-
national community outside the elaboration of the Charter.

Having thus argued that resolutions of these two organizations especially
those of the U.N. Genéra.l Assembly do have a legal effect which obliges states
to act accordingly, we feel that there are good reasons why these two organi-
zations in particuler should be locked upon to elaborate the norms necessary
for the development of a legal order in space. Before we consider this point,
it is important to have a brief glance at another way in which these organi-
zations contribute to the development of a2 legal order in space.

Drawing up and the recommendations for acceptance of multilateral conventions
has already been firmly established by practice as a regular function of these
organizations, and would appear to be a power inherent in such a body. The
broad fact is that we have by means of multipartite instrument created during
the last century, & comprehensive and widely accepted body of legal rules which
are constantly in process of revision to meet new needs and without which the
functioning of an economically inter-dependent world would be complef.ely
disrupted. Aviation and telecommunications are the two facts which have done

most to shrink the modern world to its present size. Neither modern aviation

5"’Vide: Almiron, ITU Conferences, 26 Telecommunication Journal (1959) 206e, for

a detailed discussion.
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nor nmodern tdlecd@ﬁiéttigné, both» havmg' their effect on a legal order for

space, could operate for an hour without the detailed codes of rules, general
acceptance of which as we noted in the last chapter, has been secured by means
of multipartite instruments, largely sponsored by international orgenizations.

Leaving on one side the constitutions of the specialized agencies, the
principle legislative achievements to date of the United Nations such as the
Genocide and Law of the Seas conventions, are many. 55 We noted in our
discussions in the first chapter that final articles for multipartite instruments
regarding the assistance to and return of astronauts and objects launched into
and beyond outer space, and the damage caused by such objects to third parties
on the surface, are now in course of preparation by the legal sub-committee of
the U.N. Committee on the Peaceful Uses of Cuter Space. Thus the United Nations
is playing an important role in the development of a legal order through internatione
al legislo,tion. »

However, it hmst be ﬁointed out that such traditionael procedure for the
acceptance of obligations under multipartite instruments oi' international
conventions whether executed under‘ the auspices of the U.N.and other inter=
national organizations or not is over-complicated and emphasizes unduly the
contractual element at the expense of the element of the collective decision of

a legislative character inherent in the resolutions of such organizations.

25 Geneva Road Traffic Convention of 1949, Refugees Convention, Protocols
transferring to the U.N. functions previously discharged by the League,
Declaration of Human Rights, etc.; presenting & Plenipotentiary Conference is
congidering a draft convention to be signed on the "Transit Rights of Landlocked
Countries” at the U.N. Headquarters in New York under the auspices of the U.N.
Conference on Trade and Development (UNCTAD).
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The :equifemﬁnt‘of :&tifiéation resuitsjin;maqy”liboribuslq'negotiated
56

instrumenis never coming into force. Mr. Schacter says:

cees the Presumed certainty of the legal effect of the treaties

may well be exaggersted. The fact is that treaty making proce-

dures are long and protracted .... There is continulng uncer-

tainty regarding the state of the law because of the delays in

the process of ratification. In contrast to this, states feel

themgelves more readily sble to adopt general declarations

precisely because they have the character of general statements

and because they do not appear to circumscribe the activities

of states as much as most detailed treaty provisions do.

see. declarations can be changed by a later Assembly and,

conseguently, they have a suppleness which mey be highly

desirable in areas of rapid changes.>(

However, it is quite clear that international orgenizations interested in
spece activity that we examined in the earlier chapters do possess both thege
media of interneational legislative techniques to develop a legal order in space.

There are many reasons why these organizations in particular the United
Nations and the ITU, should therefore be, considered the desirable organs for
the development of a legal order in space.

We have seen the shortcomings of international conventions whether they
are under the auspices of international organizations or otherwise. We also
observed that treditional, slow procedures of customary international law are
not considered as adequate to meet the rapid advances of space technology, or
threats to security which they seem to involve. Therefore, as slready noted
the fact that the General Assembly has not been granted explicit competence
to legislate is not sufficient to divert the strong desire for an expression

of international policy through the resolutions of such organs, that would

facilitate peaceful development of a legal order in space.

56Vide: Jenks, C.W. "Impact of International Orgenization on Public and Private
International Law“, Grotius Socty: Transact: 37 (1951) 25-49% Wilcox, op. cit.
supra note 7.

57Scha.cter, op. cit. supra note 35 at 98-99.
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There are thoé# ﬁho feel thit genenf.'o.l principles of a vague charscter
should not be tréﬁi‘.efd’as legal rules but :as political principles. There is
nothing cJ,gsep}to the truth than this contention why the U.N. is fhg desirable
organ to d.evelop ‘L.‘a.'" lega.l order in épice through 'those_.‘ instruments of political
principleai

The realities of interna.tiona.;l. life daily demonstrate the increl.sing inter-
dependence of all peoples and states. In a-sense, no country, no sto.teh is
independent. They are all dependent on each other not only economiéﬂ.ly, but
also politically. Even the space powers are not fully free. They have to
reckon seriously with the conditions, circumstances and even ideologies that
prevail in other countries.

The whole world-pict{zre has changed rapidly and profoundly within s quarter
of a century. Economically, culturally and politi'co,lly the entire world has
shrunk into one great unit; and in these conditions it is only natural to seek
internationsl legal order in space in the context of international political
orgenizations.

International law, notwithstanding the reasoned theses of the commentators,
consists, in the last analysis, of those principles upon which sovereign nations -
can agree. Such agreement is seldom, if ever, reached without regard to the
’ political process snd as such a political forum such as the U.N. is the desirable

arena to attempt to build a legal order in space.
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Finslly to enhance our o.rgument that the legal order in space should dbe
built on » pollcy @riented Jurisprudence and consequently the political arena
of the U.N. where 3 pollcy in’cera.ction takes place is the most desirable
spr:!.ng-boa.rd,58 we cannot do 'better than ~to quote Professor McDougaluying

The "law" that is being studied is still too often regarded as

a body of doctrine or rules, divorced from power and social

process .... The conception of law as a decision-making process,

and a process in which the decision-makers are influenced by many
variables as yet but few effects .... the process of decision-

making is, indeed, one of continual redefinition of doctrine in

the formation and application of policy to ever-changing facts in
ever~-changing contexts cess?d A democratic conception of law may

2lso include, to add brief detail, s commitment to change by peace-

ful procedures and to policies which prescribe a wide sharing of

power and other values, provision of procedures for the continual review ...
and reformulation of policies and representation in those procedures

of all people who are affected, provision of procedure for the inter-
pretation and application of policies, and the balancing of effective
power necessary to make procedures secure and to put policies into
practice .... Law is neither a frozen cake of doctrine designed only

to protect interests in Statu Quo nor an artificial judicial proceeding,
isolated from power process commitments formulation and reformulation
of policies and constitutes an integral part of the world power process.

In considering the question as to why international organizations-especially
the U.N. is the appropriate organ to develop a legal order in space, we have to
note the emancipation of the Afro-Asian world. It is the last phase of a gradual

extension from a world dominated by a European minority to a democratic world in

hich all nations, great and small, rich and poor in every grade of civilization
I;d culture, participate in the process of law making.

58Vide infra. .17h for the difficulties that may be encountered in such an attempt

and how a synthesis could be achieved.

A\

l‘.

‘9MbDougal M.S., ""The » Comparative Study of Law for Policy Purposes: Value
Clarification as an Instrument of Democratic World Order", 61 Yale L.dJ. (1952)
915, as guoted by Whiteman op. cit. supra note.

QMCDougal, M.S. "Law and Power"”, 40 Am J. Int'l. L. (1952) 109-111, as quoted
by Whiteman, op. cit. supra note.
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The generative powsr of traditional international law, has been in the
hands of a few, always the great powers. "They are the ones that have made

the laws of war because they are the ones that have made important wars; they
have made the laws of neutrality because, in their practices, they have accepted
the restrictions upon their power. To conduct belligerant operations, the
maritime powers have made the law of the sea because they are the only ones

who have fleetsv that encompass the v'n.ters of the world. Those who have fishing
industries have regtlluted international fishing rights. They have done it both
by custom and convention, but always regardless of the idea or consent of those
other countries which were not engaged in the particular sctivity that was to

be legally regulated. w6l
Such is the state of the law to which the newly independent as well as the
less developed nations in Asia, Africe and Latin America are being invited to
conform to. These states have never expressed a desire not to be bound by
international law although they contributed nothing towards its origin.
However, the fact of past foreign occupation which left them almost dry
economically, have made them demand an international law which would not run
counter to this great urge to improve their economies. The desirubility and
the importance of recognizing this demand as far as outer space activities are
concerned is dealt with later in the chapter. It is only suggested here, that

congidering the increasing influence these newly developing states have gain

61Cordovo. - "The Development snd Condition of International Law"; the U.N.

Ten Years' Legal Process; (The Hague, 1956) p. 43.
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the world a.ssemblvie‘s, it is inevitable that they will achieve thege desired
goals by demanding and acquiring & hand in the law making process of the inter-
national commnilty. 62

The traditionsl techniques of law making - treaty law and customary law -
are unacceptable to these nations due to the inequalities that are perpetrated
by traditional international law. Correctly Jenks observes:

The authority of the existing customary international law has

been atained, particularly since the greater part of the

evidence of accepted custom habitually relied upon by inter-

national lswyers relate to the international community whose

suthority in every sphere the new and newly influential members

of the community are inclined to challenge. Within the organi-

zation of the United Nations, steps are taken to make the 63

evidence of customary international law more readily available.

Practically all the new countries were formerly colonies. In most cases a
relatlionship of inequality was laid down in a treaty which determined the further
legal position of those countries. Often the local ruler was compelled to
conclude the treaty. Moreover, it often happened that the local prince maintained
or strengthened his political position by means of a treaty with foreign powers,
at the expense of his subjects. In other words, the new states have fared badly

under the treaty law as much as Jenks spesaks of customary international law.

62F’or a discussion of newly emergent states and international law vide:
Roling, B.V.A. - "Internationel Law in an Expanded World," (Amsterdam) 1960;
Castender - "The Underdeveloped States and the Development of International
Law", International Orgsnization 15 (1961) p. 33; Larsen - "When Nations
Disagree", Duke, 1960; Dias, N. "International Law in Asis and Africa”,
Ceylon Law Review (1963) p. 81

63J‘enks, C.W. - "Common Lsw of Mankind” p. 29.
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The binding force of treaties rests on permission freely given. That freedon
Justifies the expectation and forms the basis of the obligation that the
treaty will be observed. In numerous important Afro-Asian and Latin American
treaties that freedom was not present. Thus in the experience of thg new
countries, a treaty is an instrument for the maintenance of a subject position.

Thus the question whether "Pacta Sunt Servanda' or the significance of

the "Clausla rebus sic stantibus" will enjoy special observance dgpends, above all,

on the position in the legal community at the time of signing and later.
Although the League of Nations covenant designed to maintain the status quo,
embodied the "scrupulous respect for all treaty obligations"; this "status quo"
idolatry is quite foreign tb‘the spirit of the Charter of the United Nations.
Such an attitude would have been entirely unacgeptdble to the new countries.
Their influence is already observable in the Charter. The Charter nowhere
mentions the “sanctity of treaties". Article 2, para. 2 of the Charter,
prescribing the tultilment in good faith of obligations, deals only with "the
obligations assumed by the member in accordance with the present Charter'.

What are the expectations and demands of the new majority? They feel
that certain sections of international law should be re-written in terms of
collectively agreed upon norms and in formulating these terms the new countries

should be able to speakion a level of sovereign equality.
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There are many compelling reasons why the United Nations is a
desirable forum to create legal order in space. In further support
of this contention we would like to quote Professor Sohn who says that:

The Charter of the United Nations is a broadly conceived
_ instrument and it is getting broader every day. Within

its framework a brand new spstem of law has grown up.
Some of the developments at the United Nations are con-
sidered hy many as "revolutionary". We have no time for
a slow development of interpational law through conservative

i channels; the needs of the world are too great and we must

‘ have qulck action. Those who have been educated in the
cautious ways of League of Nations have great difficulty
in adapting themselves to the new methods and procedures.
They cry "illegal" or "contrary to international law" when-
ever something happens which cannot be fitted into the old
molds. They no longer feel a need for great reforms; they
try to find reasons why certain things cannot be done,
rather than to discover new weys of doing them. New situa-
tions require new law, and the U.N. is able to create that
law as long as it is in accordance with the wishes of the
peoples of the world. This new constitutional law of the
world, which some of us call world law, has now taken the

: center of the stage. The Charter of the U.N. and the hun-

| dreds of resolutions and declarations of the U.N. orgens

‘ now form the basis of the legal thinking in international
affairs; old international law is used only &s & supplemen-
tary tool. The U.N. has had a great impact on internationsal
law; now vistes have been opened end the time has arrive
for internationg& lawyers to lend a helping hand in ploughing
the new fields.

We have now ascertained the value of the U.N. General Assembly
as a desirable process of creating legal order in space, where the
ﬁmPhasis is placed on the fact that they represent the will of the -
majority of nations and is an expression of world opinion. Public
opinion, which is thus put forth as a principle supporting the re-
éommendations of the Genersl Assembly, has also been suggested as
the leading force supporting obligations established by international
law. In the marshaelling of world opinion recommendations of the

Assembly enjoy an advantage because of the opportunity, which is not

»6hVide: Louis B. Sohn - "The Impact of the U.N. on International Law"
' Procd: of Americen Assoc. of Int'l L. 11 (1952) 100-107.
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;lways available in the sphere of international law, for full
%ublicity and for a récorded‘vote. The force of avrecommenddtion
gs not derived from a judgement made in an internal court of
%onscience, but from a judgement made by an organ of the world
kommunity and supported by many of the same considerations which
gupport positive international lawf The judgement by the General
Assembly as & collective world conscience is itself a force external
to the individusal conscience of any given state. United Nations
glso possess a further technique of expressing the same conscience
in the preparation of multipartite instruments under its auspices.
It could also utilize the advisory opinions of the I.C.J. and the
@pinions of its international secretariat,65 in its process of law
ﬁaking.
| Having considered the contribution of internationasl organize-
.tions in the first two chepters, and examined their legal effect
so far in the present chapter, wk have concluded by way of a pre-
iiminary observation the desirability usipg the present organiza-
&ions for the drawing up of legal principles. However, the major
question of the adequacy of the present mechanism to regulate the
‘5ctivities of space, in order to develop a legal order in space,
still remains to be answered. The following pages are devoted ﬁo
an attempt to :: this final question.

It is important to stress at this stage that more elaboration of‘a
éet of rules does not in itself create order; there must also be machinery

to administer or enforce them.

‘ 65Vide: Schacter, op.cit.,supra note 1.
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Therefore, it will be our aim here to suggest a comprehensive
mechanism and technique that could develop a legal order in space,
Eearing in mind that such recommendation would ineclude the mobiliza.;-
tion of community action to deal with the developments in space in all
its a.spects.66 |

However, before embarking upon the specific suggestions, it is
imperative to have a brief glance at such attempts in the past in
order to recognise the policies of the decision makers, so that our
suggested course of action may benefit from such experiences.

"It is doubtless to the credit of the United States that it
did take the lead in recognizing that something should be done about
gpace by the community of na,tions,“67 says Eldon Kesh, who quotes from
the State of the Union Address of the President delivered on 10 Januery
1957, nine months prior to the launching of Sputnik when he said: "that
{‘ihe international community seriously considers a plan to mutually
:‘éontrol the outer space missile and satellite development. w68 A declara-
tion that was not a.ccdrded specific emphasis a.nd thought only as one of

the elements that must be considered in any further efforts at arms control.

660\11' intention is not to suggest a mere law making process, which has alresdy
been dealt with, and we have concluded that there is sufficient machinery
for this in the U.N. Vide:also: Tamm, John, A Covenant for Space, VIth
colloguium on the Law of Outer Space, Paris 1963; David Davis Memorial
Institute, Draft Code of Rules for Outer Space, Law and Politics in Outer
Space, op.cit., supra note 145; and Louis Sohn, World Peace through World
Lew; (Harvard) 1962, 296-303. It is a system of controls that could '
develop a legal order in space with which we are concerned here.

67

Eldon Kesh, International Co=operation in Space; An American Experience,
1963 (Ann Arbour) P.200. -

68US Congress House, Committee on Science and Astronautics, US Policy on the
Control and Use of Outer Space, Report No. 353, 86th Cong., lst sess.
- 1959 P. 2. ( " ' s
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In early 1958 once:more thére was considerable discussion of a new
American proposal which would take a positive approach to the political
#roblems of outer space. It would involve a call for some form of inter-
ﬁational co-cperation. The New York Times of 19 Janusry 1958 reported that
éthe Administration considering two ideas on the nature and scope of an
internationel commission to carry out President Eisenhower's pioposal
that outer space be used only for peaceful purposes.69 Most of the dis-
cussion involved the notion of setting up a United Nations Commission
which would be responsible for the peaceful exploration of space. A report
of the New York Times of 17’March 1958 reported that "it seems that the
ideal time for this kind of proposal would have been immediately after the
first successful launching of an American satellite. Apparently the
Administration was advised that this would be the ideal time."7o No
action however was taken, and the only formal proposal of the United States
had to do with arms control. :
| It was in this background that the Soviet Union on 15 March in a foreign
ministry statement proposed (inter alia for the first time) "that banning the
use of outer space for military purposes, as suggested ﬁy President Egaenhower,
Ee coupled with the liquidation of foreign military bases on the territories
of other countries, especially in Eurdpe; the Middle East and North Afiica.
An international programme for space research would be established under the

‘control of the United Nations and each country would pledge to launch rockets

dnly under this programme. A new United Nations agency for international

co=-operation in research on cosmlc space would develop this space programme,

69The New York Times, 19 Januery 1958, P.l.

TOrme New Wprk Times, 17 March 1958, P. 5.
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continue the international geophysical year research progremme on a

permanent basis and serve as & clearing house and co-ordination for

;national research.71
! .
i "The Soviet Union's proposal for control of outer space was a
)
»‘brilliantly conceived, execu$ed and timed propaganda stroke, in the

;;view of some officials."” uf2

: The Soviet Union therefore had the distinction of being the first

%country to introduce the world to outer space and also the first country
to propose a positive approach to 1nternatlonal co-operation this new

f realm The United States could, of course, not accept the Soviet pro-

'posal because it included the requirement that foreign military bases

L:be liquidated.
f} The US reaction ta this was to ask for tha‘separability of the
iiqnestion of peaceful uses‘of oatei spaée from that of disarmament.

élThis was perfectly reasonable and even a highly admireble position,

g but it lost much of its force in light of the fact that it was a reaction

to a dramatic Soviet proposal. Moreover, it had been the United States

RS e

%?not the Soviet Union which had first introduced the question of disarmament
i into discussion of space, as was seen in Chapter One.
Further, the United States in practice proceeded to reject the whole
E notion of a U.N. sgency which would deal with space. This proved to be
i somewhat shortsighted for the Secretary of States was ready to admit some
. months later that he had ". . . advocated the control of outer space by

vlan organization under, and created by, and responsible to, the United

g n
Nations. 3 The United States felt it was too early and we knew too

" ™me New York Times, 16 March 1958, P.3h.

T2mhe New York Times, 17 March 1958, P.l.
¥ T3John Foster Dulles, "News Conference® Dep't of State Bull. Oct.16,1957, P.7CB.
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little about how space would affect the international political system
;to set up a U.N. agency at that timeQ Thg argument of those favouring
éa U.N. agency had been based on the same premise, but they argued that
Eit was precisely because space was new and little was known about it
Etham it was both desirable and opportune to undertske international

|
lexploration of it.

At that stage the United States cautiously proposed that the
;united Nations should mske a study of problems relating to space
;exploration to see what kind of an international body was needed. On
§15 March the Soviet Union had requested that its proposal be included
;in the agenda of the 13th session of the General Assembly. On September
52 the US countered with a request that its proposal for a study of the
iproblems of internationel co-operation be carried out by an Ad Hoc
Committee of the U.N. The Assembly decided to include both items under
;the title question of “pgaceful uses of outer space”. The US proposal
?suggested: |

+ « o that the Coomittee should study the following subjeéts:

(a) The activities and resources of the U.N. and specialized agencies,
and other intemrmational bodies relating to the peaceful uses of
outer space.

(b) The scope of international co-operation in the peaceful uses of
outer space and the programme which could appropriately be under-
taken under United Nations auspices to the benefit of everyone.

B Bl R S i A A e 47

(c) The future United Nations orgenizational arrangements to facilitate
international co-operation in the peaceful uses of outer space; and

“saT:

(d) The nature of legal problems which an arise in the carrying out of
programmes to explore outer spa.ce.7

'?N‘ R P L N ER

p
fﬁuStatement by Mr. Lodge in the US Dep't of State Bull. December 15, 1958
. P, 976,

3

i
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|

| Although the proposal brought no credit to the US in the light of
;the earlier Soviet proposal, it was accepted in the General Assembly
Kespecially due to the fact that there was general agreement among the
Edelegates that the U.N. should teke some kind of action with regerd to
?international co-operation.
| However, the Soviet Uhidn reversed its position unaccountably and
jnot only did they submit a draft resolution proposing the creation of
‘& similar group, but also dropped their proposal for a U.N. space agency
ﬁand their demand for the liquidation of foreign military bases.75 Whatever
;the reason, it is difficult to understand the Soviet action on the space
ﬁagency, given its:apparegt.populatiry, and Lincoln Bloomfield thinks the
%US should have taken advantage of the Soviet's error and picket up the
‘ 76

fspace agency theme.

When the report of the Ad Hoc Ccmmittee77 - which the Soviet Union
}’;boycotted.!?8 - was submitted, organizationally the report rejected as

;inappropri;te any attempt to establish a United Nations Space agency.
gThis idea, which had been supported only a yesr earlier by both of the
gmajor powers - although not necessarily at the same time - was now to be
fdropped.

In its report the Committee elaborated the work of the U.N. and
1Qrelated agencies in the field of space activity and its general éon-
iclusidn with respect to the existing organizational structure emphasized

_that space progremmes were often parts of broader programmes that also

‘375Francis Wilcox, “The US and the Soviet Union in the United Nations" Dep't
of State Bull. Dec.22, 1958, P.999.

?;76Lincoln Bloomfield, "The Prospect#: for Law and Order" Outer Space ed.
' Lincoln Bloomfield 1962 (N.J) P.167.
§?77UN General Assembly Official Records, lith sess.Annexes Agends item 25 PP,1-27.

;ﬁ78V1de: supra note 15 text, Ch.I.
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;included maeny other sctivities. Outer space had simply been added as a
}new environment into which present and projected humen activities were
being extended. Thus an organization such as the WMO, for example, could

; not make hard and fast distinctions between its space-related and non-
space interests. By the seme token, the Committee did not feel fha.t the
time had come to establish a new autonomous intergovernmentsl agency within
‘the U.N. framework for the directiozi of space progremmes. Neither did the
Committee feel that it would be practicable to delegate the owerall task
to anyone of the existing specialized organizations. The continuance of
present procedures was favoured by and large, together with the suggestions
1 that information on space activities be incorporeted in the reports of the
‘ 79 |

various specialized orgenizations of the United Nationms.
in In July 1959, General Assembly adopted a draft resolution submitted
by US and USSR,B'0 which appa.rently‘x‘narked a willingness to agree that the
UiN.'s role in space co-operation will not be very important.
i In the draft resolution setting up the Ad Hoc Committee, it had been
specified that the Committee look at thé ac’civities and resources of the
United Nations which were availasble for promoting co-operation in space,
and to study the need for any new organizational a.rrangements - A U.N. agendy.
i The possiblility of a U.N. space sgency that had at one time been widely
popula.r had spparently been allowed to dle from inaction. This insured that

there would be no permanent group within the U.N. with a responsibility for

promoting co-operation.

‘ 79U.N. General Assembly Official Records, lith Sess. 1959, Annexes, Agenda
© item 25.

ff'BOVide: supra note 25 text Ch, I.
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The policies of other States have varied from time to time. »However,
ga declaration which provided the keynote for the policy of the non-alligned
?nations in this regard was adopted at the 25 non-alligned countries»confe-
;rence in Belgrade calling for the establishment of an international agency
;to promote co-operation in the peaceful uses of outer spaceg81 More recently
the International Law Association at its conference in Tokyo in 196k,
:reqpested its space law committee to study the problems attending the
establishment of a specialized agency for space with a view to reporting
.to the next conference of the Associai:ion.82 It appears that the International
‘Law Association assumed the need for such an agency when it called for the

. study of the prpblems attending the establishment of such an agency.

: We have now seen the history of the attempts to organize to regulate
;space activityablet us now prgceéd to discuss the gompelling reasons for
;such an organizatioh. We reéognized in the earlier chapters and clearly

ﬁindicated by the cha:rt85 that the pattérn of international space activity

4

‘1depicts a grouping of organizations with space and space-related functions.
iEach organization hﬁs & charter or constitution, and each has made recom-
;mendationsfor passed resolutions containing general principles for guidance
Q%in the use and exploration of outer space. There 1s a comon denominator
?iin the statement of purpose of each organization: that science and space
’iactivities should be regulated so that their advance is only for the benefit
‘;of all mankind. This is the stated objective of all orgenizations whether
f;they are governmental or private, intergovernmental, or professional asso-

‘ciations. One of the most significant characteristics of the structure of

gzslProceedings of the conf. of the non-alligned states, (Belgmade) 1963.

~582Resolution "F", An International Space Agency, IEBA, 5lst conf. (Tokyo) 196kL.

85Vide supra end of Ch.II.
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|

finternational space activities is that no single organization is established
{a.bove the groups of orgenizations dealing with this subject, nor is there

,a.ny one source of authority and responsibillity for international co~opera-

H
]

This situation is conducive to duplication of work, lack of go.ordination,

%’tion and the development of a legal order in space.

i
;
énon-co—opera.tion and even competitive efforts that might lead to chaos and

disorder. We saw in Chapter Two how efforts are being made in two organi-
zations relating to almost the same activity, when we discussed the interest
of ICAO in space and the preparation of two conventions by ICAC and &

, gimilar cori\}ention by the U.N; Legal‘ Sub-Committee dealing with demages

" to third parties on the :surface.81L

Although at the time the space age began, several international

organizations were compelled to consider the impact of space exploration
upon their individual programmes separately, the time has now come to
* establish a superimposed orgenization that would serve as a nerve center

for control and regulation of space activity so that no dupliecation or

3

7

g competitive work that is likely to dreate disorder will retard the
i

development of a legal order in space.

4 It is likely to be argued that "such co-ordinating authority is

fj unnecessary because there are few top-level scientists, engineers, legai

. experts and officials who can evaluate proposed space research projects,
can understend the technical informatlon which is exchanged, and can

execute the supervision required to accomplish the desired objective;

end that such experts are likely to know each other because they are

. members of international organizations antedating space age, and to

; accomplish their objectives they have worked out effective methods:

8)+Vide supre Ch.II, pp.124-125
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' working groups or task forces, data centers for the collection and dis-

w35

- tribution of knowledge, workshops and internetional conferences.

Thus, & kind of regulation will develop, a regulation based upon

i

| recognition of common interests of people and nations. In this view,

|

|

. space research will be regulated in an orderly hasis in the interest of

'
}

iall, based on the interconnection of experts interested in space activity.

1 It needs little effort to see the folly of this argument. Once

i
I

iagain the experiences of ICAO and the“U.N., referied{dbove,86 is a
fglaring example where thg‘legal experts representing their governments,
?in many cases being the same individuals, do not co-ordinate their
iactivities in two related fields. PFurthermore, it is wishful thinking
:that individual scientists or lawyers could represent the interests of
governments in & given instance for it they are, as is most likely,

? unconnected with their governments, they will be spproaching the problem

{ fram a different angle from that of an expert representing their govern-

g ment. An individual lswyer on a certain line of thinking whereas if
‘ithey were representing their govermments at the legal or scientiflic sub-
committee at the U.N. they would be thinking in different terms. Besides,
| there is no continuity in the co-ordination that could be carried out on

| this basis. In the circumstances, there is no machinery that can supply

this very necessary co-ordination of work carried out by various groups

interested in space activity.

We have seen in our discussion in Chepters I and II, that the major
; attempts at developing a legal order in space in the main is confined to

g the United Nations. We also saw that these attempts have been more often

5 85Vide: Galloway, Eilene,“International Regulation of Outer Space Activities."
i Bull. of Atomic Scientists (Chicago) April 1965, PP.36-37T.

gss

Vide: supra Ch.II, pp.124-125 .
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‘than not bogged down by political considerations. We noted how the
SIega.l Sub-Committee although scheduled to meet this year before July

'was unsble to meet purely because of political considerations and as

isuch major attempts at developing a iegal order in space is paralyzed
Iby political condidersations which are scmetimes hardly relevent to
space a.ctivity.r For example, it 1s the view of the Soviet Union that
;no discussion of whatever nature could teke place while the war is
’going on in Vietnam or some other part of the world; United States
similarly is leery of the U.N. getting too involved in space activity
for everything that the U.N. touches becomes a politicé,l isue and for
this reason Washington is opposing the calling of a U.N. conference on
g‘space in 1967,

The conclusion seems obvious that the development of & legal order
in space cannot satisfactorily progress unless it is divorced from the
political hustings of the U.N. This is of course not to advocate that
apolitica.l considerations directly relevant to outer space activity are
‘to be ignored as explained earlier in the chapter. To that extent we
do recognize the importance of policy makers in the development of a
legal order in space and this is:ithe reason which prompts us to discard
from consideration non-governmental orgenizations such as COSPAR and
EIISL. Our contention, therefore, is not that power has no function in
the law meking process, but it must be a means to en end, and as far as
gwe are concerned;"tﬁé end and purposes of internatiénﬂ politics whould
ibe the promotion of a legal ordér in space. We will bé referring to the
{ importance of sécurity feaéons »ié.tez‘ in i;his* chapter, héwever, at this
: stage, it is clear to us that if legel order is to be developed in space,

{ this must be attempted outside the United Nations.
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We haverseen in the first chapter that the policy of States in
jthe U.N. has far more been one of opportunism than a solid, impartial
gdetgched search for the developmént of a legal order in space. The

activities in the U.N. are, however, only pertly directed towards the
“pursuit of political ppportunity, and the work of functional specialized
' agencies, as we saw in the second chapter, is less coloured by such
politieal opportunism. We have seen in the first cﬂapters how the
1attempts of the U.N. were wfapped up in questions of disarmament,
?inspeétion procedure, removel of foreign bases,»and the cénsideration
”of what are peacefﬁl‘activities; These are all political questions
jarising frdm power politics and security considerations.

We will take full account of these political considerations in
3suggesting an intergovernmental functional organization for épaée
‘activity that could create a comprehensive legal order in space.
iIt is hoped that once such an organization is established, power
wpolitics will be gradually ellminated from space activity. In this
‘fcase politics will be only a means to an end.

o If we direct our attention to the legal and regulatory implications
~of both the most recent Telecommunications Convention (1959) and the
.iRadio Regulations annexed to it, that we discussed in the preceeding

~chapter, the need for an intergovermmental agency is even more obvious.
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Article 3 of the Radio Reguletions defines the general rules
jfor the assignment and use of frequencies. In this regard section 3
(of this article is very emphatic, it states:

Administration of the members and associate members of the
Union, shall not assign to a station any frequency in
derogation of either the table of frequency allocations
given in this chepter or the other prowisions of thesd
regulations, except on the express condition that harmful
interference shall not be caused to services carried on by
stations operating in accordence g%th the provision of the
convention and these regulations.

What is meant by "harmful interference" is defined in Articles 1-93
“thus:

Any emission, radiation or induction which endengers the functioning
of a radio navigation service or of other safety services or seriously
i degrades, obstructs or repeatedly interrups a radio co ication
;5 ~ service operating in accordance with these regulations.

These radio regulations are not, therefore, intended to prevent the
;}sharing of duly allocated, assigned and registered frequencies by other
l:stations which do not cause harmful interference. And even where
é\alleged harmful interference has occurred, 89 although in principle an

<nobligatlon exists in respect of the station sharing a frequency assigned
w

i;to another immediately to "suspend operations upon receipt of advice of
§i

il \
{ this harmful interference"9 the matter is to be settled primarily between

p

;ﬂthe two administrations concerned.91 If the matter cannot be settled by

i 87Art. 5 secs 3 or the ITU convention, -R.Cit.,supra note 10, Ch.II

“88Art. 1-92 of the ITU convention, op.cit., supra Ch.II, note 10.
9V1de supra Ch.II, P.95.
9 Art.11 sec. h(S) ITU convention, ng clt., supra Ch. II , note 10.

9L Art.15 sece l-ll sec.h ITU convention, E.cit., Ch.II, note 10.

b
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Firect agreement between the administrations concerned, it may be reported
]
to the I.F.R.B.92 whose powers, however, consist merely in investigating
ﬁhe dispute and issuing "a report containing its findings and recommenda-
tions for the solution of the problem.™- What happens if the adminis-
trations concerned decline to accept the findings and recommendations
of the Board is now stated with unsbashed candour in Article 9, Section T,
paragraph 46:
In a case where, as a result of a study, the Board submits to
one or more administrations suggestions or recommendations for
the solution of & problem, and where no answer has been received
from one or more of these administrations within a period of
thirty days, the Board shall consider that the suggestions or
N recommendations concerned are unacceptable to the administrations
‘ which did not answer. If it was the requesting administration
which failed to answer within this period, the Board shall close
the study.
é ‘ If, after all these procedures an administration still finds a need
hnd the will to persevere with the vindication of its legal rights, arbi-
‘tration is in principle possible. But the arbitral procedure as outlined
“in Annex 4 of the convention is of the type which, as the advisory opinion
‘pf the International Court of Justice in the interpretation of Peace Treatibs
;;:case (1950) has shown, mey easily be stultified by the wilfulness of one of
z
Wﬁhe parties to the dispute. For, although provision exists for the Secretary-
?beneral of ITU to select the third arbitrator in case of disagreement between
‘the two national arbitrators as to the choice, no remedy is provided in case
bne of the parties wilfully refuses to appoint its own arbitrator.9h
Neither Article 27 of the Convention nor Annex h rules out the possibility

of submitting disputes directly to the I.C.J. The ITU itself could request

e

9 Art. 15 sec. 13(2),‘ITU'Convention-og.cit‘, supra Ch. II note 10.
Dprt. 9 sec. T 4h-l45, ITU Convention gg.éit., supra Ch.II note 10.

,‘?hVide: ICT Reports 1950, p.221, and comments thereon by Bin Cheng - "General
. .| Principles of Law" (1953) pp. 151-155.
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%adwisory opinion from the Court, with the proviso of informing the ECOSOC
%of the request.95 This writer knows of no occasion when the ITU has
;sought an advisory opinion from the Court he is aware of only one
éspecialized agency that has sought an advisory opinion, IMCO.96

| Although we have identified the relative articles of the Convention
and the Radio Regulations, it ought to be pointed out that Juridical
5concepts have played & smell part in the international control or fadio.
;In disputes in which a countfy mightoconceinabiy'claim a right as against
%another country, under the terms. of the Regulations,k there has been no
gresort to arbitrations or juridicnlhprocéss. By and large, settlements
jhave been effected practically and technically. We should note also that
}in the conferences of the ITU technicians rather than lawyers have been
;the dominant figures.

| Furthermore, it is most important to reéail that, in successive
ﬁinternational telecommunication conventions, the following reservation is
?always maintained:

E Members retain their entire freedom with regard to milita$y
g radio installations of their army, naval and air forces.”?

7 In addition to lack of sanctions there are other reasons that compel
;us to conclude that the present system is either outdated or is imureed of
wreorga.niza.tion. 7

| The incorporation of radiocommunication serviceé into the Geneva
irevisions of the Radio Regulations placed the space telecommunicetion

'servicds automatically within the existing scheme of spectrum management

?95ITU Convention op.cit., supra ChII note 10 Annex 6 Art. 7.

’96ICJ Advisory opinion 8, June 1960 on constitution of the Maritime
Safety Committee of mco (1960) ITU Rep. 150.

j?7Art. 50(1) ITU Convention op.cit.,supra Ch. II note 10.

c
R



- 179 -

japplied by the ITU. Stated another way, by the incorporation of these
iservices, the existing scheme of spectrum manegement was extended by
?operation of>law into the dimension of outer space. It appears #hat
:while there have been several complete revisions of the law-making
;treeties of the ITU in the past three decades, the pe;manent organic
structures of the Union have remeined unchenged through these years.

| As a result of a pattern which has endured for numerous years, only
1& share in the task of spectruﬁ management - whether involving radio-
ﬁcomhnnication services of world-wide application or otherwise ~ has been
%assigned to the ITU by ite constituent members. Briefly, radio communica-
;tion services and frequency allocations for them are negotiated within the
framework of ITU Administrative Radio Conferences which succeeded each
pther in intervals measured in years. The services and frequency alloca-
%tion plens so negotiated are then inserted in the ITU Radio Regulations
e&hich in turn are forwarded to each member of the Union for approval or
eratification, a practice consuming sdditionsl years. Actual assignment
fto radiocommunicetion stations of specific frequencies within approved
;uITU allocation remains the exclusive prerogetive of each signatory. At
the times revised Radio Regulations are negotiated, each signatory is
wfree to append to them an array of conditions or reservations which it
Junilaterally declares and imposes. Even the simplest type of ministerial
lchange sought to be made to the Radio Regulations, & complex of detail
”now numbering h51 pages. in the offlcial ITU publicatlon, can be accom-
ﬁplished only through the cumbersome treaty-making process of convening

Ua full-blown edministrstive radio conference and waiting through the

~years to collect signatures on documents.
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Hence it 1s clear that the cardinal problems looming for the fore-
:segable future which involve the rational use of the radio frequency
;spectrum can no longer be solved by the expedient available in the years
‘past of simply inserting designations for new space radio communication
services with freqpency‘gllqcat;ons for them intpythe>ITU Radio Regulations,98
In pointing outhhe lack of effective sanction behind international
dfrequency allocations, the intention is not tovbelittle their importance,
ibut merely to shoﬁ thét partieé to the internatioﬁél ﬁeiecommunication
jagreements have intended to create not ah iﬁ%ernationdl licensing authority
jfor the mandatory distribution of the frequency spectrum, but an international
‘co~ordinating center to facilitate the avolidance of mutual inferference. The
‘problem of frequency control in space research consists, therefore, not so
émuch in preventing space and earth-space radio communications from interfering
Hwith each others transmissions, but rather in clearing certain portions of
::the radio spectrum so as to protect these communications from interference
;Kthat might lead not merely to the failure of these experiments, but also
"serious danger to property, life and international peace owing to some

%ﬁmalfunctioning in the control of the space vehicle.
J
i

i

i/ Therefore, mere allocation of frequency by the ITU will not be enough
f?in this era of space activities. Everything that has to do with the military
;ior peaceful uses of outer space depends too much on radio communications,
:‘and as such it would now appear that, in addition to frequency allocations,

''what is one of the most urgent problems in this field at the moment is an

%§98Videt also views expressed by Hon. Nicholas Katzenbach then US Asst. Attorney
General, at hearings before House Committee on Science Astronautics, 87th
Cong. 1st Sess. Pt. 2 at T16-720 (1961); Glazer, Lewmaking Treaties of I1TU
through Time and Spate, Mich. L. Rev. 60 (1962) 269-516.
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improvement in radio technology and in the legal and asdministrative machinery
go that there may be a far stricter control over the use of the radio spectrum
ﬁhan has so far been achieved nationally or internationally. Thus Colonel
iames D. Flashman, Directorate of Communications, USAF, wrote:

Under concepts by which the frequency spectrum is now used, it

is just not possible to guarantee that eny portion of the spectrum
will be interference free, regardless of national or international
intentions or agreéments. Controls which would make this guarantee
possible simply do not exist. . . . Without positive control,
virtually all our activities in space communications and electronics
will be conducted in an atmosphere of calculated risk, subject to
the whim of the negligent, inexperienced or inept co-user of the
spectrum, within whose power it is. to wreck completely our opera-
tions upon which the prestige of an active nation may rest. . .

!
i

j Thus the effective control of the radio spectrum through an inter-
éovernmental agency becomes very urgent for the development of a legal order
ﬂn space.

: There are many more compelling reasons as to why such an organization
ﬁs imperative for the control of the progress attalining the developments of
gpace so that it could follow a legal order. One such reason relates to
ahe realization of international co-operation in order to achieve the
ébjective set forth in the General Assembly resolution 1721 (XVII) - part
Jf which 1s concerned with the establishment of effective operationall

atellite communications.

qg"Positive Control of the Electromagnetic Spectrum", USAF Signal azine,
- May 1959, as quoted by Bin Cheng, Current Legal Problems, lﬁ (19%1; P.250.
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| This is already a major source of dlscord between the United States
' and the Soviet Union. This stems from the formation of American Communice-

?tion Satellite Corporation (COMBAT)lOO and its offspring - the international

_consortium for communication satellitesv(ICS)lol Despite its designation,

‘;the nev communications organization appears to be something less than

:fgenuinely global. Particularly'striking, in the light of President Kennedy's

fistatement in July 1961 that "the US Government will examine with other

L

: countries the most constructive role for the United Nations, including the

. ITU, in international space communications",

102, the reluctance of the

f‘US to consider the possibility of an eventual UN attachment for the system.

;gThis is clearly indicated in the following dialogue between a congressional

. sub-committee counsel, Mr. Roback, and the State Department's special

. assistant for space communications, Mr. Carter:

© 100,

8
il
v

: 102

In August 1962, US Congress passed the Communication Satellite Act

(US Code T6. State 419) and COMSAT was formally organized as a private
US Corporation, in February 1963. In July 196L representatives of 15
countries signed an agreement to establish an international communica-
tion system organized as a consortium effective 20 August 196& of which
45 countries are now members. |

Generally on the implications of COMSAT and the system vide: M.L. Schwartz
and Joseph M. Goldsen, Foreign Participation in Cammunication Satellite
Systems: Implications of the GOMSAT Act of 1952, R.M.- 3L8L - RC, Rand
Corporation Publication Pebruary, 1963; L.L. Johnson - The C rcial Uses
of Satellite Systems, P-2601, Rand Corp. Pub. June, 1962; Nicholas, Early
and D&ws, ~ Communication Satellites, Economic and ggstem Choices, R.M. -
5487-RC. Rand Corp. Pub. February 1963.

Statement of President Kennedy Eh July 1961 Dep't of State Bull. Aug.lh
1961, p.27k.
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Mr. Roback: Do you have any idea about what the future evolution
. of this organization is going to be? ----

~ Mr. Carter: You mean in the legal sense or orgenizational means?

; Mr. Roback: Both. That is to say, is it going to become en inter-
: national corporation? '

Mr. Carter: I do not know.
Mr. Roback: Is it going to become a UN agency?

Mr. Carter: Well this phrase, 'UN Agency' is, I might sey, a
really loaded one.

Mr. Roback: Specialized.

Mr. Carter: No. I think it is not going to become a UN Agency
and will not become a specieiaged agency of the UN
I think this is quite clear.

However, the Soviet Union argues that "all such promising declaration
" of US statesmen on international co-operation in space communication will

- remain so many words as long as monopolies run the show. 10

l03Hea.r:l.ngs , Part I, Satellite Communications 1964, before a Sub-Committee
of the Committee on Government Operations, House of Representatives,
88th Cong. 2nd sess. Aug. 6, 10, 11, 196kL.

thThe American Telephone and Telegraph Company (AT and T)" the biggest US
communication trust has been made the actual boss of the show by the
agreements and acts creating COMSAT and ICS. It end other companies
dependent on it will have 50% of the corporation's stock and 6 out of .
15 directorships . . . all prerequisites for AT and T control have been
guaranteed. This transfer of communications satellites to private
i\ interests proves a dual threat to general interest. First, AT and T
o can be expected to hold back the growth of satellite communications
in order to protect their investments in ground communications facilities.
Second, it means that they will be used in the interest of Big Business
without any consideration of the needs of the less developed areas.
Indeed, American representatives point out, for example, that the UN
General Assembly, unanimously approving on 13 Dec. 1963, the Declaration
of Basic Principles Governing the Activities of States in the Exploration
and Use of Outer Space, senctioned the admission of non-governmental '
juridical persons to activities in space. But this was done provided
'States bear responsibility! for such a.ctlv:.ty and that it be carried
on 'in conformity with the principles set forth in the declaration.®
It is these highiy essential conditions that have been violated, and
1 American monopolies have &t onee’ utilized their positions for crude

! pressure on other States to subordinate them economically and politically
under the guise of intérnational co-operation in the use of outer space.”
Cheprov, I. International Affairs 12(Moscow) 1963, pp. 3U4-4O. Vide: infra
notes 15, 17, 20 and 253.

;
B



The first provision for a change for the better is to transfer

| ;
ithe entilre range of questions pertaining to space communication to the

§corresponding organizations, foremost of which are the UN Committee on the

|Peaceful Uses of Outer Space and the 1Ty, "0

The Soviet Unlon claims that the ICS has violated the principles

of the UN resolutians, firstly, by trampllng upon the provisions of the

declaration that exploration and use of outer space "should be for the

‘betterment of mankind and for the benefit of.Staxes irrespective of their

:degree of economic or scientific development . . . and communications by

"means of satellites should be availsble to the naticns of the world . . .

;on a global and non-discriminatory basis."106 ICS agreement could be

‘adhered to only by members of the ITU and also within six months of its

‘signing. ‘It therefore appears that the sovereign equality of States

Qreferred to in the General Assembly resolutions is being violated.

107

J}OSCheprov, I. International Affairs, 12(Moscow) 1964, p.Tl.

1106

.;“i
]
B

UN resolution 1721 (XVII), 20 December 1961; UN resolution 1962 {XVIII),
13 December 1963. Vide: infra note 104 and supra note 23.

107Soviet Union does not like the idea of the US having the controlling say

in the international consortium which will, in effect, have a monopoly
on the most ef@icient international communicatlons system ever devised
by men. Washington hinted that the Soviet Union might buy a few shares
of stock, but the idea is not conducive to the political ideelogies of

. the Soviet Union as it will be a bitter blow to Marxist pride to have

to buy capitalistic stock. Furthermore, the inteenationel agreement
drawn up for signature in 1964 would not have given any real management
powers to the Soviet Union. For not only does the US possess 61% of

the shares of the consortium but it is specified explicitly that no
matter how many new members mey eventually join the system the US share
cannot fall below 50%. After the long years of principles opposition

by US representatives to the Soviet use of the veto in the UN Security
Council, it is distressing, if not surprising, to hear COMSAT's president
reassure a Congressional Committee: ". . . let me also say a more or less
obvious thing, namely that the corporation in any event hes a veto on &ll
actions (of the system)."
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T The prospects held out by the ICS are especially unfavourable for
%th_e developing countries of Asia, Africa and Latin America. Although
jfoi-ty-five Stza.’ceslo8 among which many small States have entered the
:con'sortium minimum quota centribution of 1.5 per cent of all costs will
bar most of them from participation in the committee. More indica.fcive of the
éclosed nature of the consortium is the fact that shares reserved for these
1newr States along with other entrants to the consortium other than the
'iorigj.nal signatories how numerous they may be, cannot exceed 17 per cent
;of the total. Assuming that the remaining three-quarters of the world
.::Jwere interested in adhering to the agreement it could never hope to receive

109

'more than 17 per cent vote in the consortium's affairs.

31081}5 countries have become Members of the International Communications

Satellites Consortium: With the present 45-nation organization, four
countries have over 75% ownership. In addition to US, with its share
or 56.2% there are: UK with T.7%; France with 5.6% and Germany with
5.6%; Nine others have over 1% ownership: Canada, 3.5%; Australia
2.5%; Italy, 2%; Jepan, 1.8%; Switzerland, 1.8%; Brazil, 1.3%; Argen-
' tina, 1.3%; Belgium, 1%; and Spain, 1%. The 20 countries with less
" than 1% but over .l0% ownership are: Netherlsnds, .92%; Sweden, .65%;
.| Israel, .60%; Algeria, .60%; Columbia, .60%; Indie, .50%; New Zealand
. .L4ig%; Indonesia, .39%; Demmark, .3T%; Norway, .37%; Portugal, .37%;
. UAR, .34%; Irelend, .32%; Chile, .30%; South Africa, .29%; Uruguey,
| .20%; Tunisia, .20%; Austria, .18%; Greece, .10%; and China, .10%. The
J 12 countries with less than 0.10% ownership are: Ethiopia,.08%;
Lebenon, .08%; Saudi Arabia, .05%; Ceylon, .05%; Jorden, .05%; Kuwait,
.05%; Vatican City, .05%; Syria, .04%; Libya, .03%; Sudan, .01%;
Iraq, .01%; and Monaco, .005%.

‘109According to the ICS agreement, US COMSAT is designated to “act as

' manager in the .design, development, construction, establighment,
operation and maintenance of the space segment,™ and as such the
menagement is also exclusively in the hands of COMSAT.
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It is clear, therefore, by the restrictive clauses of the agreement
ia sizeable number of States have been excluded in the agreement while the
?major portion of the States given access to it has no real voice in it.
iAs Professor Cohen states:

It seems to me the likelihood of any real participation in the
policy-making activities of the satellite corporation here for
 non-nationals is very remote indeed.l10
: it is clear therefore, that the disagreements arising between States
:Edue to the ICS will have to be settled in an attempt tb create order in

}

ispace. This is made more urgent by the possible existence of a rival

§fsystem to be set up by the Soviet U'nionlll and the consequent problems

. entering such rivalry. Furthermore, many countries, as Brazil has already

llothen, Maxwell, Conference on the Law of Space and of Satellite Communi-

cations, (Chicago) 1963, p.189.

' ﬂ

wlllThe Soviet Union launched its first TV satellite, Mblnya (Flash) I, on
‘1 23 April 1965, for transmission between Moscow and Vladivestok.

=i
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'jindicated, are concerned sbout the establishment of an authority for the
~effective control of the broadcast material, 12

; Space communiéations being global in scope clearly require interna-
'tional action. Ideally, there would be a single universal sateliite

- system, in the seame way as it is not rational to have more than one
?telephoné system in a giveﬁ-cify. _EVen if fhis goal is iﬁpoésible,
isy'stems must be compatible. Equipment must be standardized and operated

in accordance with international regulations and international sgreement

112There are several questions in conjecture at the moment. Firstly, as the
' Brazilian delegate said at the XVIIth session of the UN Generel Assembly:
"considering the privete nature of the corporation undoubtedly would be
used to legalize propaganda of war, hatred or international enmity",
control of such broadcasts by recipient States will be a formidable task.
This is already taking shape if we consider the recent issue of "equal
time" which assumed international proportions when on 7 May 1965, after
President Johnson became the first Head of State to request and obtain
time on the Early Bird satellite to speak directly to the peoples of the foreign
countries. Within moments of the conclusion of the President's speech on
American policy in Europe, the Govermnment of West Germany asked for time in
which Chancellor Ludwig Erhard could spesk to the Americen people the
following day. 1In one of his rare expressions of editorial opinion, Walter
Cronkite, commentator for C.B.S., said on the night of 6 May, on a newscast,
“that "President Johnson had broken with traditional diplomatic protocal
and spoken to people of foreign countries without prior notification of
their Government.™ A report in the New York Times of 8 May 1965 states
the "fear voiced in the past months by some individual European broad-
casting executives that the satellite circuit might become a propagande
instrument for airing international differences.” It is interesting to
note that under customery international law it is an accepted principle
that a State has a right to object to transgression of its territory by
= offensive radio waves of foreign waves. It can object elther by diploma-
. .%ic protests or by interfering with radio signals, otherwise known as
‘ jamming. Even by international treaty law this right is granted by the
Broadcasting Treaty of Geneva, September 1936, which embodies the con-
demnation of international transmissions constituting an incitement to
war or revolt, and transmission of incorrect information likely to efipple
international tranquility, (Articles 1 to 4). For further discussion
vide: Briggs, The Law of Nations {1935); Hyde, International Law (1945) 192;
Jessup and Taubenfeld, op. cit., supra note 132 at 204; Davis, Radio Law
(1929) 359; E. Kearse, Space Communication and the Lew, Mich.L.Rev. 60
(1962) 873-904; Glazer, Law-meking Treaties of the ITU, Mich.L.Rev. 60
(1962) 2t0.
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must be reached on the frequencies used. Further, to avoid a somewhat

| ,

similar situation to that experienced in the early days of radio communi-
|

Pations 2when Marconi Company tried to establish a monopoly of ship to

1shore communications) it will be necessary to co-ordinate the use of
%he facilities wmvailable in the satellites to ensure not only their
;aximum utilization but also the criteria of non-discriminatory access,
%tressed by the General Assembly of the United Nations.

i Furthermore, to build costly ground stations without any assurance

lof getting satellite channels is a risky undertaking for meny States.
3

1

g“At*the present stage of technical development small countries cannot
%fford to spend the necessary money to build ground terminal stations
i ,

[1
}equired for full use of the satellite system as the regular ground
&erminals are extremely expensive.ll3 In the circumstances only d‘truly

?hniversal enterprise suggested later in the chaptef could deliver the

gﬁ

%enefits,of satellite communications to a great number of smaller St'.ai;es.lll‘L
;

é

The international community cannot be satisfied with anything less than

P

3

B

Estep, S.D. op.cit., supra note at 159.

lluEven developed States of Eurocpe are now dissatisfied with certain arrange-
ments and European broadcasters are protesting to the F.C.C. against the
high cost of charges for programmes. They feel that a charge of $12,000
for a half hour programme is exhorbitant and prohibitive and as such are
compelled to boycott satellite broadcesting.

SRS BTE TR

R ST

L 2T



- 189 -

an international agency to co-ordinate and regulate a single satellite
‘system, that would achieve a communications network on a global and non-

‘discriminatory basis.115 ITU, as stated by its Secretary-General Gross,

is not equipped to handle this kind of job. L0

The regulatory problems of space communications seem to demand, as

Professor Cohen states:

i
H
i
i

! en almost lnevitable emergence of international organizational techni-
cians to deal with the jemmunications problem very soon, because already
there are so many interests involved . . . What. I look forward to, over

: a period of time, is a partial solution of the participation and regula-
g tion problems through some goodwill and much ingenuity, perhaps expressed
: ultimately in the evolution of some new specialiged agency or some ad-
vances in ITU itself far beyond its present structure.

i
h

‘llerof. Herbert I. Schiller of the Bureau of Economic and Business Research

of the University of Illinois, writing in The Nation, 25 Jan. 1965, concludes:
"The devel opment of COMSAT reveals certain pattemms and directions for world
comnunications in the years ahead. Whereas a tendency toward wider global
representation is observeable in several important politico-economic inter-
nationel structure - in the United Nations itself. 'The UN Conference on
Trade and Development, GATT, etc. - space communications is emerging as a
vetrograde structure. The decisions taken thus far are all based on market
considerations. An inevitable consequence is the rapid relegation of the
non profit communications needs of much of the world to the category of an
afterthought. Contrary to the UN resolutions and Presidential statements,
the space communications development under COMSAT-Washington auspices has
supported an aggressive nationelism, brazenly presenting itself as an
international undertaking . . . . It presents a powerful combination of
nationalist and commercial impulses to secure global economic and militaxry
supremacy. "

i A AL

| l16Vide: Gross - Space Communications: The Need and Scope for Action, 29
Telecommunication. J. (1962) 229; Gross and Stead -~ Telecommunication
and Peaceful Uses of Outer Space; UN Doc. E/Conf. 39/L/39.

R L Y

ll7Cohen, M. op.cit., supra note 110 at 191.
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In identifying the reasons for an internationsl agency for space
%activity it is useful to canvass the experiences of comparasble fields,
.especially aviation.
§ When the Aeronautical Commission of the Peace Conference prepared
the Paris Convention of 1919 18 for the establishment of the International
Committee for Air Navigation (ICAN)119 it did not have the reception that
ICAO has, although it was the first attempt at an international agency to
iregulate alr navigation. Spain whieh was strongly opposed to certain
provisions of the Paris Convention in its original version remained out-
Vside the Paris Union. After the withdrawal from the League of Nations
éit tried to draw together a block of States associated by the Hispanic
i‘or:i.gin of their culture. In 1926 Spain, Portugal and 19 American Republies

ésigned‘"ad referendum" the Ibero-American Convention in Madridl2o forming

¥the CIANA, the equivalent of CINA, which never became an effective body.
éThe other reaction to the Paris Organlzation was the Pan-American Conven-
gtion signed at Havane in 1929 31gned by sixteen States.

§ Thus the ICAN estsblished by the Paris Convention represents the fifist
Eunsuccessful attempt at organizing the various States under one international
Qagency. Two great air powers of the ers, Bermany and the United States,

were not members of ICAN. Although these two powers pleyed the most

i

llBConvention for the Regulation of Aerial Navigation of 13 October 1919.

ll9ﬂsually under the French abbreviation. "CINA" Comm1351on Internationale
de Navigation Azrienne. :

91120"Convencion Ibero-Amerlcana de Navigacion Aerea", of 1 November 1926.

i

ﬂlzlPan-Amerlcan Conventlon of 1 January 1929

TRNG I
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important part in the world air traffic and remained outside, an attempt
was made to create order by establishing an international agency for air
navigation, and at the time of signature it gave promises of functioning
| as the single world'admiﬁistrative system for the regulation of'internaQ
tional aviation,*alohough ungxpeoted political development within &
decade made it’ﬁ&poésiblelfor the purpose to’be_fealized, The rival
organization in the Amcrican Hemisphere was the direct outcome of the
United States policy toward Europe and the League of Nations at the
time. One of the reésonsffpr‘tho»q?hqppy decision which resulted in
Hanaven Convention mey have beeﬁ the'desire of the United States to
establish & hegemony in the American continent in matters of aerial
‘navigation.

This situation has its space age parallel. While the two space
powers might not need an international space agency, such an agency is
of paramount importante to the other States, especially the smaller and
the less developed ones. Today there is a considersble gap between the
developed and the’less developed States. If the §pace'powers ere permitted
:to monopolige the space race, in a decade or two the gap between the developad
and the less developed countries would widen as they reach forAthe‘Mooﬁ. If
the gap is to be narrowed the less developed States must have their own share
of space resource3122 snd this could be possible only through the partici-

pation of all States in the efforts of an international agency.

l22For a comprehensive review of the possible resources availeble to man in
outer space vide: McDougal, Laswell, Vlasic and Smith - "The Enjoyment
and Acquisition of Resources in Outer Space"; III U. Pan L. Rev.,(1963)
521-29.
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The position is clearly described by none other than the Ambassador
iStevenson of the United States:

"We are further handicapped, many of us, by the impression

| that the exploration of outer space is & matter of concern

‘ only to the great powers because they alone have the capa-
city to penetrate space. That impression gains force from
the belief that outer space is unrelated to the day-to-day
problems of whose energies are absorbed by such earthly

daily questions as growing enough food to feed their peoples.
This impression, I submit, is totally and dangerously wrong.
The smallest nation represented here in the United Nations

is deeply concerned with this question before us, and so is the
poorest of our members. Indeed, they may have far more to
gain from the shared benefits of space science ~ and on just
such matters as growing food - than the larger and richer
societies. Moreover, the small nations have an overriding
interest in seeing to it that access to space and benefits

of space science are not pre-empted by & few nations, that
space exploration is not carried forward as a competition

‘ hetween big power rivals, that the ideological gquarrels

which so unheppily afflict this planet are not boosgted into
space. . . . In outer space we start with a clean slate, an
ares yet unmarred by the accumulated conflicts and prejudices
of our earthly post. We propose today that the United Natlions
write on this slate boldly, and in an orderly and crestive way,
to narrow the gap between scientific progress and social in-
vention, to offer to all nations, irrespective of the stage

of their economy on scientific development, an opportunity

to participate in one of the greatest adventures of man's
existence. "12

e g

; All States have undertaken to share the benefits of space technology.
I

iThlS is recognized by the General Assembly resolutions 1721(XVI) when it

i

Fdeclared that "communications by means of satellite should be available

ho nations of the world . . . on a global and non-discriminatory basis."”

ﬁ However, it is left to the smaller States to press for the establish-

4ment of an agency to deal with the regulatlon of space activity. This

Il

dshmuld not be too difficult a task as can be learned from the experience

h

{3238tevenson, Aﬂlai ﬁ“-‘"Looking Outward" (i965)'5h-55.

ot et




.in the field of aviation. We noted how in spite of the two air powers
sat the time remaining outside ICAN the other States were strong enough
ito sustain it and no doubt it is to the credit of their perseverance
itha.t we have todsy in the ICAO one single international organization
‘regulating aerial navigation.

N There is no doubt -as much as the United States tried to establish

I
i

@a hegemony in the American continent in matters of aerial navigation it
iwill strive to maintain a similar hegemony in the field of communication
satellites. However, if it is strongly pressed by thg%other States, it
will be unable to resist the pressures. If the Soviet'Uhion too esta~
;blishes an hegemony in Eastern Europe with the esteblishment of a

isimilar system, the parallel existence of these regional arrangements

Ewill be very confusing and cumbersome and an international regulation

will be imperative to avoid chaos and disorder. We have an example in

;the commercial field in aviation in the history of the International Air
‘Trensport Association (I.l\'_f'.ﬁ.).'-j'a’+ At the inception we had the old TATAY®
fcre#ted in 1919 and the Trans Europe Union, organised on a Central European
5basis under German control as a cartel. However, they were found to be
}cumbersome and IATA was founded to absorb all sectional interest on a
;world-wide basis. Therefore, if an orgenization similar to ICAO is to

iregulate space activity, it is the time to make the necessary efforts by

;the smaller States and the less developed States, and only through their

iinitiative and persuation that an international agency to regulate space

‘mctivity is likely to be born.

;lahlnternational Air Traffic Association Agreement (The Hague) 28 Aug.1919.

l‘25In‘.:eJ:'na.t:i.ona.l Air Traffic Association.
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: A preliminary question that arises at this stage is whether an
éalready esteblished organization such as the ITU, WMO or ICAO should
%be designated as the organ that is degigable to adopt‘e_system of con-
gtrols that will help develop a legel order inbspace.b‘However, space
iectivities are numerous and varied and may become the logicalvconcern
5of many national and international orgenizations ee indicated in the
bha.rt. We have already noted the statement of Mr. Gross s Secretary-
?eneral of the ITU when he said that "this body is not equipped at

426

vpresent to handle this kind of job. This is so with other organiza-

ﬁions as the objectives of space far eurpass the activities of interest
&o any single organization presently in operation and hence the need
?fbr & new comprehensive international organization to develop a legal
%order in space 1s evident.

;' A far more urgent and important resson compelling the establishment
iof an agency stems from military and gecurity considerations attending
Ethe developments of space. History hes taught us, and its lessons have
;5een perticularly hard during the first half.of this century, that s
éﬁorld without a system of order is‘a source of nameless misery for all
iof us. In such & disorderly society war is considered as an unavoidable
%?atastrophe and is accepted as such. The conseéuences thereof are all
{fhe more disastrous a&s space science and technology have reached uncon-
5trollable momentum. The great problem of our age, therefore, is whether

éwe shall succeed in completing the process of establishing a legal order

[

?l26Vide: op.cits,- supra note 116;; as to ICAQ we noted in our discussion
in the preceeding chapter its inability to assume this role, especially

due to the attitude of the Sqviet Union towards it. Vide supra P.186.
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ig%iﬁ?%pace through an intergovernmental organization or whether we shall
firrevocably fall back in a hopeless state of chaos, that will be worse
;thatn the world has ever known.

In the military sphere there are two developments stemming from
security reasons, bging actively considered at present - manned orbital
;space stations: and a satellite ﬂéétroyer system. Indications are that
; v
‘left to normal cold war pressures, these two systems would be used to
;augment the arseﬂ;i‘of the US-USSR competiﬁion. If however, a system
iof space control and'inspéctiOn wére to be accepted, these two projects
?could be used as formidable weapons to advance>infernational space
?co-operation.

‘ Even after the UN resolution 1721 banning nuclear activity in outer
'space, Dr. Harold Brown, US Defence Department Director of Resesrch and
gEngineering, was quotedlzT_as voicing the Administrator's concern that
%the limited arms control measures recently negotiated should not produce
ia false sense of security. Further, particular concern was expressed

E&egarding pledges wherein the oontinuity of violation is inconclusive.
i

%It could rightfully be maintained that a similar skepticism might be

‘Woiced by the Soviet Union as well as by another nation. This under-
!
istand&ble compulsion for affirmation of declarators attests to necessity

qfor some measure of international inspection and supervision. The overall

‘bbjective at all times should be forestall usage of outer space by any

nation for military pu:r:su:i.t'.fs.la8

iy
g127Vide General Schriever, infra note 128.

YlasFor discussion on militery implications of outer spece vide: William C.
! Foster, "Space and Disermament", General Bernard A. Schriever - Does

v the Military Have a Role in Spt Space? in Space its Impact on Man and

' Society ed. Lillian Levy, 1965 pp.50-69; Larinov, V. 'The Doctrine of

:  Militery Domination in Outer Spagce" 10, International Affairs (Moscow)
' 196k pp.25-30 Sponsler, George C. - "he Military Role in Space”, Bull.

15 o A e . M- e _a . L Ll Tacea o INL
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However, despite these limitations imposed by most important con-

siderations of the defence policy of nations, we saw in the earlier

chapters that a desirsble momentum has been initiated toward peaceful

‘co-operation in outer space. The danger is that inaction or lack of

positive thrust toward building a more substantial structure for

‘relations among nations will be overwhelmed by other forces and events

‘'which create fissures in the thin fabric of budding co-operation. As a

‘general proposition, it appears reasoneble to expect that the greater

the degree of co-operation, the narrower will be the range of problems

;requiring attention from the standpoint of elaborating rules of conduct

ffor military or other uses of spéce. A system of controls could therefore

.create the real legel order that we desire.

Accordingly, with reference to intelligence and observation activities

‘Schacter says:

|

I would put the guestion, whether the controversial issue raised

in this respect could not be resolved by stating, as an objective,
that observation activities should be carried out by the UN rather
than by national states. I realize that this is an objective that
may be impossible to realize at the present stage, but it indicates

a possible way of transcending an impasse in the framework of a wider
context of international order. (One may note that & state .now being

~ "observed" would probably gein if the observation were under inter-

national auspices and if the information obtained were revealed to
that state).+29

Thus & system of international control is necessary if we are to

}regulate military aspects of outer space, which is the most foundamental

~question in the development of a legal order in space. Hence a programme

?for the establishment of en international space control agency should be

. seriously considered - and now.

'129Schacter op.cit., supra note 2 at 99-100.
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There are still other, more general, kreasons calling for the esta-
blishment of an agency to develop a legal order in space. Even if we
%ave an elaborate set of rules to regulate space activities, there is
%ften no-provision for any organized international supervision over the |
%pplichtion of the instrument, with the result that, such application
?eing left entirely to the controlled discretion of the parties, the
degree‘of application actually secured is frequently very unsatisfactory.
ﬁt is still by no means universal to include in important instruments
#rovisions for the reference to an international Judicial body of dis-
ﬁutes concerning their interpretation. Even when the instrument includes
éuch a provision, the procedure for bringing matters relating to their
interpretation before an international judicial body is almost invariably
ef such a character that few or no cases are brought.
h Furthermore, the cost of space exploration is a serious limiting
factor of meaningful developments. Contemporary space efforts are marked
éith duplication of activities by various natlions and agencies in a single
é@tion. The funds released by these unnecessary duplications could further
éhe activities of space exploration in a stepped up pace. Developments of
?pace are retarded by the competitivemess of the space efforts. If human
iesources of man's exertions are pooled together in an international effort,
the developments will leap~-frog the present achievements in space exploration.

Editorially evaluating the recent Gemini-4 space project of the United

%

[

$tates which broke all previous US records in space exploration, the New York

)'

iimes expressed the view:

‘ ", ..thus, at best, this flight will primarily give United States
space suthbrities experience and knowledge that Soviet rivals
already possess. So long as the space race continues, this kind
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of essentially duplicatory activity is unavoldable. So too are
the great gosts - including the potentisl cost in human lives -
that this duplication imposes . . . this flight's chief contri-
bution is to point up the wastefulness of the space race and the
need for replacing the competitive coats and dangers with a co-
operative joint space effort by all nations - co-operstor that
would benefit all mankind."130

Therefore the development of an internstional organization of

operational activities in the politico-economic activities of space

will greatly enhance the development of a legel order in space, within

the context of which man could enjoy the riches of outer space.

In concluding our examination of the reasons compelling the esta~

blishment of an agency we like to quote, The Honourable Harlan Cleveland,

Assistant Secretary of State for International Orgenization Affairs.

Addressing on the desirability of & functional space agency at the

National Conference of the Peaceful Uses of‘Space, held this spring

he said:-

The General Assembly of the UN has been put out of business for
the past year over:. & political-constitutional point which so far has
proved insoluble - while the specialized agencies and affiliated
organs working at functional tasks proceeded a pace. And in the
midst of military, political and diplomatic turmoil of South-east
Asia, the orgenization charged with the regional development

of the lower Mekong Basin has continued to work in routine and
astonishing harmony. Clearly we need functional orgenizations
both to keep the peace and to foster a progressive internstional
community - the first needed to sustain enough order in the
world while the second proceeds to integrate the world along
functionally useful lines . « . . The most hopeful thing that

can be said about this state of affairs is that the institutional
gap for dealing with contemporary threats to the peace has been
made gleringly evident - which is usually the precondition for
institutional invention. . . . On the other hand, whenever
organizations of functional world cammunity succeed, then
political quarrels may seem so damaging to shared national
interests that the quarrels have to be resolved or submerged.

15

0

The New Yérk Times 4 June 1965.
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. + « The reality is that internationadiorgenizations can be

reached . . . and international organizations can be formed

« « . and international common law can be elaborated e o o ON

subjects which draw nations together even as they continue

to quarrel sbout the frontiers and friends and ideological

frenzies which keep them apart."131

We have now identitied the reasons for the establishment of an
.agency for outer space activity. We have seen that the activities of
‘space exploration are so wide that no present organization could alone
’take the responsibilities. We have more clearly indicated that these
functions are far wider than the drafting of principles in the "well-
worn language of legal conceptualism" and hence the need for a symtem
.of controls through the establishment of an agency is imperative for
lfhe development of a legal order in space.

Having thus ascertained the necessity for an agency to control the
activities of space in order to develop . a legal order in space, it is now
left to outline a framework for such an agency and how it could be achieved.,
The following finsl pages of this study will be devoted to an attempt to
answer these two questions.

We would like at this point to reiterate that we rbeognize that as
in the case of all the international organizations within which the man
has had experience, any system of international administration depends upon
Ythe action of national governments; the world has so far experienced with

only limited examples of supranational institutions. However, it is con-

‘tended that technological advances and military capabilities have made such

‘lleleveland,Harlan The Hon.: "Politics of Outer Space”. Address delivered

at the Fifth National conference of the Peaceful Uses of Outer Space in
St. Louis, Missouri, on 27 May 1965 which the writer was privileged to
attend. Vide: Dep't of State Bull. June 21, 1965, P.1007.
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. conservatism politically and stratbgically obsolescent, and as such we

have to suggest a fresh and vital approach to international coszoperation

. through some sorr of & supranational institution in order to develop &

152

Our view is that it must be done by the sponsorship of & special

fagency of the United Nations, primarily because the UN is at this time
‘the most multinational of any existing agency which has both political
"end scientific interests. The U.N. provides a focus for world attention.
"It has some exlisting or readily avallable machinery to undertake‘the
gestablishment of such an agency. It has operated police forces. It
Isupports world-wide health and educational programmes. While it does

‘none of these things in the most ideal way, it does have the existence,

the facilities and potentialities which could be utilized for the purpose.

Therefore, it 1s suggested that the Committee on Peaceful Uses of

iOuter'Space should be charged with the task of establishing an International

;space Agency (I.S.A.) to regulate and control outer space to insure its

uge for peaceful purposes only. This Agency would possess the exclusive

;152Vide: Jessup and Taubenfeld: "Controls for Outer Space,” (New York) 1959;

for a discussion of international action taken in the settlement of inter-
national questions and also review of the activities of international
orgenizations and the possible patterns of control that may be developed

in the future. While Jessup and Taubenfeld concerns themselves in reviewing

the action taken by international community to deal with international

situations including those taken by international orgenizations in various
fields and a suggestion of inclusive sharing of the administration of ocuter
space especially in the lines of the experiences of the Antartic; our con-
cern is the international control through an administrative organ that can
develop & legal order in space, in the light of the experience of interna-
tional organizations in the field of outer space. We do not feel that too
much stress must be placed on the Antartica analogy. In so far as the 1959
Antartica Treaty is concerned, it is only realistic to think that agreement
proved feasible only when success in rocketry considerably downgraded that

contingnt's strategic value, so that it is not altogether a valid precedent
for outer space, at least for the present..
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authority and responsibility to insure that outer space is explored to

- the meaximum for the benefit of &ll mankind. It will be an independent

international organization and function much like a specialized agency

. of the United Nations. This agency should ensure that the exploration

| and exploitation of space will be non-aggressive, internationalized and

. controlled by one central organ under the generel supervision of the

United Nations.

The I.S.A. established to achieve the above objectives, shall perform
the following functions: first, to work out an international programme for

launching space rockets with the aim of studying outer space and supervise

the implementation of this programme. For this purpose it shall determine

ﬁthe necessary sclentific research thet has to be carried out in the explo-

ration of outer space and will carry out a compreherisive international
programme to explore the mysteriQS'of outer space.

Second, to serve as a World Centre for the collection, mutual exchange

‘and dissemination of information on space research and to co-ordinate

. national research programmes for the study of cosmic space and render

. assistance and help in every way toward their realization. For this

purpose it shall regulate the programmes of all individual nations and

fgroups of nations in all their aspects to ensure that they accord with

.. the cebjectives of the I.S.A. Such regulation shall include the allocation

“and control of radio frequencies used by such individual programmes.

Third, to establish and operate a single world-wide satellite commu-

%nication system. For this purpose it shall take over the control and

3operation of the present international satellite communication system

-in order to provide gommunication through satellites to all countries
 6n a non-discriminstory basis for which it shall not have profit as a

major objective.

¥
|
¥
v
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Fourth, to establish gnd oberate &8 single world weather watch
system which will serve the needs of the world over.

Fifth, to lnitiate and control operational programme in order to
achieve maximum benefit of such operational devices for the whole of
mankind on a non-discriminatory basis.

8ixth, to be responsible for the development of a legal order in spece.

Having outlined the objectives and functions of the I.S8.A. we shall
now proceed to discuss the organizational method by which the I.8.A. could
operate to achieve the above objectives and functions.

All nations participating at any given time in the I.S.A. would be
represented on the Governing Board, which would determine the operational
deployment of the entire space system and logistics, manning equipment,
launch facilities, bases and financial support required. Though there
are various formulae for determining the distribution of this support,
the most important consideration is. that each and every nation participating
share a definite role and definite responsibility.

In the regulatory field it shall be responsible for the elaboration
of legal norms for the conduct of space exploration. These regulations
shall be addpted by the majority of two-thirds of its membership and when
adopted will be binding on the entire niem‘bership.133 It shall be assisted by
an execubive boerd responsible and for the general execution of the pro-
gramme of the I.8.A., a scientific expert group, a management gr;up wid .-k
legal expert group which will alsoc be responsible for the elaboration of

deteiled and technical rules for the conduct of space activity.

133Vide: Discussion earlier in the chapter for the views in regard to the tech-
nique of international law making in the context of changing coneépts of
congent in the contemporary international community thet we are advocating
here.
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The Governing Board shall elect an Executive Board composed of
fourteen members fram whom a secretary-general will be elected, and
reporting to and responsible to the Assembly.

The Executive Board shall pe composed of representatives elected
purely on the basgis of their individual ability and functioning in their
individual cepacity and not responsible to the group of states from whom
each such Board member is elected. Two representatives each will be
elected to represent the following areas respectively, QS, USSR, Africa,
Asia, Latin Americe, Eastern Europe and Western Europe including Australia.
The Board shdll be completely responsible for the operation of the I.S.A.
It shall function on the basis of majority rule with a two-thirds majority
being required for all decisions which are stated as important. The Board
shall also elect experts on the same basis to the fpllowing expert bodies.

The I.S.A. will have an expert scientific group comparable to COSPAR,
composed of énéineers,bdoctors, scientists and techﬁically trained personnel
fron as many\@ember nations as fe#siblé. To this group would fall the res-
ponsibility ?o carry out the task of conducting preliminary studies evaluating,
determining Aeasibility, gupervising research and development, establishing
specifications and quality-control, standards and co-ordinating asssembly,
testing and systems management. Contracts would probably be let by com-
petitive bidding, with individual firms, governmental-aided organizations
and compatibly linked private companies of many nations vying for awards.
This body shall function under the guidance and control of the Executive
Board.

There shall be another expert group of Economists, Businessmen and
Lawyers rgcruited on the same basis as above end functioning under the
directioﬁ ofithe Executive Board, responsible for the management of all

operational systems under the I.S.A.

i



- 205 -

There shell further be an’expert group of lawyers and a sclentist
and an economist, working under the direction of the Esecutive Board,
and responsible for the legal regulation of all technical activities
falling under the-mctions of the I.S.A. other than those regulated by
the Governing Board. Iﬁ shall adopt by wey of resolutioﬁé:all necessary
technical regulations for the conduct of space activity by:a two-third
mejority and transmitted‘to member States for their approval. If a
two-third of the meﬁbér States do}hot register their protest confidentially
wifh the expert group within a specified time limit they shall be confirmed
by the expert group and will have the force of law. It shall also determine
the violations of such laws. It shall adopt such rules for the conduct of
space activity including technical regulations for landing procedure,
navigational aids, launching of objects, the traffic of objects in space,
cormunications for space vehicles and related problems.

The legal expert group shall assist fhe Governing Board in the
elaboration of legal norms for the conduct of space activity in such
matters as liability arising from possible demages and other major legal
problems. It will regulate activities on its own only in those cases where
the Governing Board has directed it to do so.

All three expert groups may request and receive the expeft advice
of the other three groups in the conduct of their work. The Governing
and Executive Boards and the expert groups shall be assisted by & secre=-
tariat of international civil servants. The secretariat shall also ad-
minister a technlcal assistance and education and training progremme on
space related activities. For instance it could administer Joint support
of ground stations for satellite telecopmunication systems in the developing

countries similar to the Jjoint support of air navigation services administered
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by ICAO under the Chicago Convention.l3h

.Thus the I.S.A. shall through
‘these organs and functions achieve its objéctives and thereby develop a |
légal order in space.

»'It_is ebsolutely essentigl that the I.S.A. be provided with adequate
meéha for inspection purpose. This would mean the inclusion of ground |
saﬁéllite destroyers as well as manned space patrols'for close inspection.
Technicians wlll readily admit thgt nc one can say with certaint& that
any glven satellite is aéboMb carrier. Accordingly, there is no short
cut to a complete and close inspection system operating from the initiél
launching point, where tﬁe payload of the satellitevwould be verified to be
in accord with its declé&ed mission(s), and where the satellite wéuld be
identified and given an international registration number and, subsequently,
kept under constant international surveillance by tracking stations main-
tained by the I.S.A. Periodic inspections of the satellite(s) in orbit
should be conducted by the I.S.A. using téiemetry ‘equipment as well as
first-hand obse?vations in space. Finally, I.S.A. should be empowered
to inspect, neﬁfraiize, disarm éhd destroy any satellite it considers
hostile. | o 0

In order to implement this inspection programme, the I.S.A. would have to be
authorized to require ali natipns to register all satellite launchings for which
I.S.A. would devise an &ppropriate internetional numbering and identification

system as a master control for all launchings. Further,'I.S.A.‘should in-

spect each satellite prior to launching to insure that the instrumentation,

ljhunder Articles 69 and 70 of the Chicago Convention ¢p.cit., supra Ch.II,

note 65 ICAQ administers joint support air navigational facilities supported
by more then one state finencing in order to maintain certain necessary

services in areas such as over high seas. For possible programmes on
training and education in space activity vide: OSAG/Inf. May 1965.
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equipment and all other configurations of the satellite are compatible
with its publicly declared purposes. To assist it as a "watcher of the
skies", I.S.A. should hawve access to a globally dispersed tracking system
to confirm periodically fhe total number and position of the satellite.
These measures would congiderably enhance the capeacity of I.S.A.‘ﬁo exert
effeétive control over oﬁterspace by rendering sﬁspect and, therefq:e,
subject to confirmetion ?ny unannounced changed in satellite,population
as well as any unannouncéd changes in orbite

The I.S.A. should have the authority to determine that all space
satellites whether reconbaissance, surveillance, navlgation, meteorological
or communication, are being used for peaceful pursuits only. In order to
provide the capability té execute this authority, the I.S.A. should have
direct access to a numbe? of functional unmenned satellite. To enhance
further its inspection capabilities, the I.S.A. should also he entrusted
with its own internationél manned space patrols, satellite interceptofs
and early warning samell;tes. All of these satellites should be strategi-
cally positioned in spacé by the I.S.A. and in such numbers and combinations
as to maximize its contr@l of outer space. Only upon the existence of compre-
hensive international in#pection system could a nation feel that no other
nation would be permitteﬁ to gain undue influence in the eavirons of outer
space. |

The useful feature ;f the inspection system described above is that
each of the stepsccan bejviewed as desirable and feasible in itself or as.
a building block to the succeeding stages. As a first step before the I.S.A.
begins its regulatory aciivities, it might be desirable to clear outer space

of all unwanted satellit§ and rocket components usually designated as "space
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junk." (Over 600 assorted bits and pieces of rockets and rocket components
are believed to be orbiting in space as unwanted’debris)135

‘The next step, which would appear to be the most feasible from the
politic#l and technical Standpoint, would be the pre-launching inspection
stage. Here registration, licensing, inspection, numbering and certification
of satellites could také:place. In the following stage, an international
ground controls, and ground-to-satellite destroyer systems. The third stage,
which is politically and technically more challenging, would comprise satellites
positioned in outer space and would include unmanned satellite (observational,
reconnaissance, surveillance, command and control, and nuclear detection
devices) and man-in-space security patrols.

There are additional possible woes of such an inspection system,
wvhether it is executed ih stéges‘dr at oﬁe given time. One notable function
assigned to an inspection system in space is to aid in monitoring any dis-
armament agreements reached oh earth. Internationally accepted identification
end numbering systeﬁs coﬁld bé used to advancé séientific as well as inspec-
tion objective. For example, sclentists tracking satellites for geodetic
and other purposes cannot effectively compare results unless there is a

common registration and certification system. Furthermore such a system

135yide: "Space Junk Rings Forth" The New York Times - 4 April 1965. More
than 1,000 men-made objects - satellites, spacecraft, capsules, and
assorted bits and pleces thereof - have been placed in orbit since the
space age dawned 4 October 1957. Goddard's records identify 469 hunks
of junk of United States origin and 182 of the Soviet variety, as heving
orbited earth one time or another. Of these 372 US pieces and 16 Boviet
items are still in orbit. The compilation does not take into account
some 400 million hair-thin diploes or wires called project West Ford space
needles launched by the United States in May 1962 and presumably orbiting
in a continuous band, some five miles wide and twentyfive miles thick
circulating the earth which the scientists found to be harmless. US and
USSR are now destroying their own satellites in orbit to keep them from
falling into each other's hands. In destroying their spacecraft each
nation used radio signals to set off detonations.
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could monitor and provide space rescue, space stations and space navigation
agsistance. These additional uses, however could either be viewed as bonuses
from andl.S.A. inspection and control system for space or they could be
exercised separately from space control system to determine their political
acceptance and technical feasibility.

" Among the greatest technical problems presented in such a programme
,wduld be that of ability to operate a technically perfect surveillance pro-
gramme and the ability to destroy the potentially dangerous satellites.

In regard to the first we would like to quote Martin Weldman writing
about surveillance satellites:

Although there are abundant technical problems, the solution to most

appears within grasp. The problem of terrain surveillance from high

altitudes, for example, primarily involves high -~ resolution offices.

Yet, when presented with conditions adverse to photogrephic techniques,

alternative methods can be employed. ZX-rays, vidicon scanning, infra-

red, and even acoustics are being studied to implement and supplement
official instrumentation. Before long, the observation - impeding
factor of cloud functions, localized western conditions, atmospheric
haze and even darkness to say nothing of man-made camouflage attempts -
will have virtually no effect on satellite surveillance. . . . Is the
progremme beyond us technically? The answer is: "Decidedly not."

The problems of technical nature cannot be considered as incapable of
solution, particulariy when an I.S.A. sponsored programme might command the
joint efforts of the world's foremost engineering and scientific personnel.

There need be nothing nationally restrictive about such a programme.
After all, extension of the I.S.A. activities to demilitarize space activity
does not jeopardize the member States own military prerogatives.

Just as every nation now retains its right to defend, so should every
nation be permitted to observe and teke action in self-defense where necessary.

A question of security reasons is whether the I.S.A. could implement such a

. programme without exposing the closely guarded security detaills of States.
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-First, the question is whether there are guarded secrets and second,
whether States lose anything by losing such secrets.

Surveillance material is not the exclusive possessions of one State
only. Previous adﬁance% in these fields have allays b;eh maﬁched; éooner
or later, by comparable advances on the part of other.Stétgs.-Recent eX-
perience has shown ﬁs that>£é;hnological advances'on'the part of one nation
are invariebly duplicatéd or -improved upon by another similar advanced nation.
Therefore, we must expect detectioﬁ system by other States than those con-
cerned sbout its securify details. Yet, this prospect certainly holds no
fears for a nation devoid of aggressive intent. A peaceful nation should
not have any objection fo bein recognized - or observed - as much. Further-
more, both space powers:are already eware of their missile sites and there
seem nothing so worth hiding than the location of missile sites. A world
body charged with the safeguarding of peace of every nation by detecting
non-pesceful activity tﬁax tend to create chaos and disorder and taking
action tb counter such attempﬁ should eliminate any compareble risk that
might ensue by exposingia nations security details. Thus returning to the
issue of intelligence aﬁd observation activities, that could be carried on
by international organization, Schacter says:

T realize that this is an objective that may be impossible to realize

at the present stage, but it indicates a possible way of transcending

an impasse in the framework of a wider context of internetionel order.

(One may mote that . a state now being "observed" would probably gain if

the observation were under international auspices and if the information
obtained were revealed to that state)."136

136Scha.cter op.cit., supra note 35 at 100.
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Having discussed the problems of enforcement, and the technical and
| political implications of an I.S.A. sponsoredvprogramme, a further question
that arises is that(of funding. This is more so, as we noted the difficul-
ties of internétionai financing relating to the U.K. ,An;achSS-the-board
asgessment of all member nations seems likely to encounter héximum resis-
tance; One obvious alternative implemenﬁatioﬁ involves a pro rata tax
among the member nationﬁ, or an arrangement to "retro tex" nations in
ratio to the value of contractsyﬁhat companiesiﬁithin their borders may
have been Ewarded in the development of components and systems for the
operational stock of thg I.8.A. Yet another plan might require predominant
underwriting by the devéloped nations, specially . the space powers, under
the theory that they have an obligation to the international community
to explore outer space for the benefit of all mankind. Obviously, the
matter of funding cannot be taken lighfly; yet, if other obstacles can
be eliminated, financing assuredly cennot be permitted to remain too
great an impediment in view of the overwhelming benefits to be derived
by an international programme sponsored by the I.S.A.

Having outlined a framework for an international space agency, we

do not advocate either its originalit%jgr the immediate feasibility but

137We have based our framework of the I.S.A. in the above discussion on-

the thinking of the following writers: John Morse, Multilateral, U.N.

or Bilateral Implementation; Martin H. Waldman, The Practicability of
the U.N. Surveillance; Leon Sloss, Unilateral Space Observation and the

Atlantic Alliance, Hoover Institution Symposium on Open Space and Peace
2 5 Leonard B. Schwartz, Control of Outer Space; Jessup and Tauben-
feld op.cit., supra: note 132; Donald Cox, The Need for a U.N. Space Law;

Arnold W. Knuth, Legal Problems of Outer Space in relation to the U.N.;

Symposium op. cit., Intra.note' 19,




we do strongly advocate the imperativeness of such an agency. We do
accept that this is a far-reaching plan that is less enticing to a
138

more modest proposal, but nevertheless, it is our contentlion that

en agency of this nature is absolutely necessary for the proper develop-
ment of a legal order in space.139

Although we do believe that the immediate establishment of the I.S.A.
a8 outlined above is tﬁe most desireble way to develop a legal order in
space, recognizing the political reality we are prepared to compromise
for a gradualistic approach. In this approach we wish to record tﬁe
gbsolutely indispensable role that the newly developing States have to
play to establish the I.8.A.

Rather than assume that the twovgpape powers would refuse to join
the I.S.A., the smaller States couldtmake é thoughtful and-concerted
attempt to invite the United States and the Soviet Union to collsborate
jointly in the initial fbrmulation of fhe'I.S.A. This direct appeal to
all nations draws its éieatest?stfeﬁgth from the fact that outer space
is common to the entire community of mankind. It is readily acknowlgdged
that the comprehension of spatial phenomens cen be advanced measurably
by encouraging & larger number of nations to join in the exploration of
space. On the other hand, no one nation has the authority or even the
ebility to dictate how outer space should be used and to make of it an

arena for the advancement of purely nationel ambitions that would create

chaos and disorder in space.

138

For more modest and therefore eppealing suggestions of an organization
for space vide: Jessup and Taubenfeld op.cit., supra note 132.

139For a proposal € an agency in the context of a revised U.N. Charter, vide:
Grenville Clark and Louis Sohn, World Peace through World Law, IInd ed:
1962, pp. 296"302-
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By adroit diplomatic soundings, the vieﬁs of the two space powers
and other members of the world community could be obtained and synthesized
either through the foreign ministries of each country 6r under the United
Nations auspices into the form of an aide-membire suggesting the alterna-
tive shapes that an I.S.A. could take. Used as a working paper, this
memoire could then be discussed and dissected in detail at a special con-
ference of the internati&nal comminity, if possible under U.N, spohsorship,
to arrive at an understanding of the objectives, organization, membership,
budget, voting rights an& procedures for adjudication of disputes. Instruc-
tive insight could be gained from the manner in which the IAEA was brought
into being, though greater care should be exercised to profit from the
latter's shortcomings, béth at its inceptiqn and later.

Should diplomatic s;undings ;evealvthat the inclusion of every
nation in the I.S.A. froq the very outset.is overly ambitious, recourse
might be had theﬂ to a éfadualist appréach which would have several
subsldiary phases. The éradualist;plan is premised on the assumption
that some inspection among some nations is not only preferable fo none at
all but is a worthy enteﬁprise in itself and, furthermore, increases pros-
pects for adoption on a ﬂroader scele., Gradualism proposes a reciprocity
of moves based on a posiﬁive appeal to ensure the development of & legal
order in space as contragted with the destructive and negative appeal
prompted by those whose énly solution to the problem lies in the escala-
tion of all sorts of weqﬁonry and thereby create chaos and disorder in
outer space. :

A gradualist approadh msy be taken up by one group of States, either
the Bastern ot the Westeﬁn bloc, whichever is more amenable to diplomatic

soundings made in regard io the establishment of the I.S.A.
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If thé gradualist dpproach is taken up by the Western bloc states |
in which case a modest ﬁeginning may be made by the United States and
,Canada draying up an ag%eement for joint execution of the regulatory
and control functions pfeviously described for the proposéd I.S.A.

This bilateral arrangemént could be undertaken as an experiment to test

the effectiveness of thé proposed agency and to iron out any organizational
and technical wrinkles. : US-Canadian colleboration could lead to wider
partnership by invitingfthe Letin American nations to join end tQ con=-
tribute their nations, équipment and facilities to the enlarged I.S.A.

After a-given period, a pause for re-examination of the functions,
staffing, logistics, pr&cedures andkdetailed operation of the I.S.A.
should teke place, resuiting in such changes as msy be deemed necessary.
Subsequently, the UK and the Common Market countries and, later all of
the NATO nations shouldgbe invited to join the ranks of the I.S.A. and
submit their satellite iaunchings to its control as well as funds, equip-
ment and personnel. Should France prove to be unwilling to associate
itself, as it is most likely, she might bé left outside for a time and
progress mede with thos; willing to participate.

Following another period of operation, testing and examination, the
multitude of natinns coﬁprising the politically neutral world could be
invited to participate, which would significantly enhance the universality
of I.S.A. and provide thereby an ever more credible instrument for ensuring
universal security. Each new entrant should be fully convinced of the necessi-
ty of contributing money, equipmeﬁt, facilities and persomnel to maintain the
inspection posts on earth and in space, as well as international launching
basés, according to the individual capacity but with constant stress on the
importance of all participants performing an active and responsible role in

I.S.A. After these mov%s, which could be underteken in separate phases

(']
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indicated or in those combinations possible within the dynamics of politics
and operational requirements,the members of the Soviet bloc could then

be asked to join; concurrently, or subsequent to this, People'!s Republic
of China could be invited.

A similar gradualist approach could be taken by the Eastern bloc if
they are more amenable to the diplomatic soundings made in regard to the
establishment of the I.S.A. While we do recognize that reelities of inter-
national polities might demend such & gradualist approach it is our sub-
mission that the time is ripe for a bold move to create legal order in
space by the world community because the technology for the next phase of
wegpons, as exemplified by manned space stations and satellite destroyers,
is not yet fully developed. The crucial decisions concerning the future
of these weapons have yet to be madé, permitting a redirection of their
functions on behalf of the proposéd I.S.A. and eventual space control, and
thereby the development of a legal order in space.

On the universalist‘level of atomic energy we should take note of the
proposal first put forward by the United States in 1946, known as the

140 According to this proposal, an international suthority

"Baruch Plan.'
would be set up which would own all fissile material in trust for the world,
and own, operate, and manage all facilities in handling dangerous smounts of
such material. When a control system was in full operation, the manufacture
and use of atomic weapons would be banned and existing stocks disposed of.

This plan, known as the Atoms r Peace Plan, was, however, not accepted.' But

ten years later, following asnother United States proposal made originally in

el

luoU.N. Atomic Energy Commission, Ott.Rec., lst year, lst meeting, No.l, p.4
vide also, Atoms for Peace, S. Doc. No.55, 84th Cong., lst sess.(1954).
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8 December 1953, the treaty of 26 October 1956, succeeded in setting up
the IAEA.lhl It is contended that a failure to accept any proposal to
develop & legal order In outer space by the establishment of the I.S.A.
would merely be repeating:the error of 1946 when a splendid opportunity
of ensuring that nuclear energy would be used only for peaceful purposes
was missed.lh2

One of the first points historians of the 2lst century will make about
the latter half of the 20th century is that it marked the beginning of a
break up of the bipolar world and the emergence of a new, multipolar balance
of power. They will notefthat a major catalyst was the diffusion of nuclear
technology, along with th; post war economic recovery of Europe and Japan
and the emergence of a neﬁ mejor power in China. Although this trend is
just beginning, as new centers of power emerge there will be a growing
premium on co-operation rather than coercion in international relations.
This will be necessary in order to solidiﬁy alllances and create new ones
and because there will bewa greater number of States cap&ble of pursuing

an independent course in 1nternationel affairs.' One‘need only name France

and China, to illustrete this trend. It is the fact that such independent-

i

1Ly, de: E.B. Stason, Atoks and the Law, 1959

lua"‘l‘he systems of inspection administered by international agencies in the
field of nuclear energy, as found in the statutes of IAEA, ENEA and the
Euratom, if allowed to operate, will provide valuable lessons not only
for similar schemes of international co-operation in the peeceful uses
of outer space but also for any effective plan of general disarmament
without which there is no real hope in the complete demilitarisation of
either nuclear energy or outer space." Bin Cheng, International Co-opera-
tion: From Atoms to Space, BYIL (1962) 247.
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minded countries have yet to achieve full realization of their military
potential and ambitions that a bold move in creating a legal order in
space is necessary and possible here and now.

There is one general statement that we must bear in mind and that is
that incréasing human knowledge, increasing human power over the elements
end over space, is bringing about an interrelation between all people so
thet a world order, a world government, is becoming in our lives unavoidable
reality. In the field of outer space we saw‘in our discussions in earlier
chapters that the two space powers have made comparatively significant
progresé in declaratory peace. Complementary progremes and projects are
necessary to maintain and to mobilize this momentum. Esteblishment of
the I.S.A. presents such a catalyst.

It is therefore felt that by clariiying and proposing legal arrange-
ments within the scopé set~oﬁt'in this stud&, lawyers can contribute,
in common with governmental and international offiéials interested in
international organization, to foster a climate in which dureble inter-
national machinery and comprehensive codes for space activity that appears
necessary could be launched so that eventually through a system of controls
a8 legal order in space could be developed.

In conecluding this study we would like to quote Richard Gerdner:

We are developing institutions, brick by brick, to construct a regime.

of lew and order in outer space. No Congress of Vienna can promulgate

a grand Code of Space. In & divided world such as ours, the best means

to develop the values of law and order. aﬁe through co-operative arrange-
ments on specific functional problems.’

lu}Address by Richard N.Gardner, Deputy Asst.Secty. of State for International

Organization Affairs on "Outer Space Co-operation and the U.N.", before the
section on International and Comperative Law of the Americen Bar Association,
on April 4, 1962 in San Francisco. Vide: Dep't of State Press Release No. 484,
Aug. 2, 1962, P.9.
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Proceedings of the ITU Extraordinary
Radio Conference, Geneva 1962

First report of the ITU on Telecommunica-
tion and Peaceful Uses of Outer Bpace 1962

Becond report of the ITU on Telecommunica-
tion and Peaceful Uses of Outer Space 1

Third report of the ITU cn Telecammunica-
tion and Peaceful Uses of Outer Space 196k

Fourth report of the ITU on Telecommunica-
tion and Peaceful Uses of Outer Space 1965

World Meteorological Orgenization, First report on thé Advancement of Atmos-

pheric Sciences end théir Application in
the light of Development in Outer 8pace.
Geneva 1962.

Second Report, Geneva 1963
Third Report, Geneva 1964
Fourth Report, Geneva 1965.

International Civil Aviation Organization, R t of the Special Cammunications
Meeting, Doc. 8329, iCOSP IIS Montreal,

April-May 1963.

International Law Association, Report of the 49th session, Hamburg, 1960

Report of the 50th session, Brupsels;2962

Interim Report of the 51st session, Tokyo,
196k
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Inter-Parliamentary Union, Proceedings of IRU, Rome, 1962
Proceedings of Igg, Belgrade 1963

3. U.S. Congress

US Congress, Communications Satellite Act, Public Law 87-624, 8Tth Cong.
2nd sess;. 1962,

US Congressional Record, Vol. 104-108.

Us Cohgress. National Aeronautics and Space Act. Public Law 85-568, 85th Cong.
2nd see:, 1958 -

UB Dep't of State. International Negotiations Regarding the Use of Outer Spece
. 1957-1961. Historical Office, Bureau of Public Affairs, February
1962. Research Project No. 539.

US House of Representatives, Committee on Science and Astronautics. Commercial
gpplications of 8Space Communications Systems. Report No. 1279,
Tth Cong., 1lst sess., 196l.

Co-ordination of Foreign Scientific Pblicy.staff Study, 8Tth Cong.
2nd sess., 1962.

Hearings, Basic Scientific and Agtronautic Research in the Dep't of
Defense. (No. L45). 86th Cong., lst sess. 1959.

Hearings, Communications Satellites. Part 1, 87th Cong. lst Sess.l96l.
Hearings, Communications Satellites. Part 2, 87th Cong. lst sess.l96l.

Hearings, International Control of Outer Space. (No. 7), 85th Cong.,
1lst sess. 1959.

Hearings, National bbteorolog;cal Satellite Program. 8Tth Cong., lst
sess., 196l.

Hearings, Review of the Space Program. (No. 3), 86th Cong., 2nd sess.,
1960.

Hearings, Space Posture. (No. 2), 88th Cong. lst sess. 1963.
Outef Space ~ The Road to Peace. 86th Cong. 2nd sess. 1960.

Proceedings, Panel on Science and Technology, 5th meeting, 88th Cong.,
1st sess., l963.~

Proposed Studies on the Implications of Peaceful Space Activities.
Report No. 242, 8Tth Cong., lst sess. 1961.

“The Practical Values of Space Exploration (Revised August, 1961).
‘Report No. 1276, 8Tth Cong. lst sess. 1961.

U8 _Policy on the Control and Use of Outer Space. Report No. 353, 86th
- .Cong. lst sess. 1959.

US House of Representatives, Select Committee on Astronautics and Space Exploration.
Hearings on H.R. 11881: Astronautics and Space Egyloration. 85th Cong.
2nd sess., 1958

International Co-operation in the Exploration of Space. Report No. 2709,
85th Cong. 2nd Sess. 1959.

The National Space Program. Report No. 1758, 85th Cong. 2nd sess.1958.
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of Representatives, Select Committee on Astronautics and Space Exploration.

The Next Ten Years in Space, 1959-1969. House Document No. 115, 86th
Cong. lst sess., 1959.

The United States and Outer Space. Report No. 2710, 85th Cong. 2nd

House

sess. l95§-

of Representatives, Sub-Committees of the Committee on Appropriations,

Hearings, Independent Offices Appropriations for 1963. Part 3, 87th
Cong., 2nd sess, 1962.

Hearings, Independent Offices Appropriations for 1964. Part 3, 88th

Cong., 2nd sess., 1963,
Hearings, Independent Offices Appropriations for 1965. Part 3, 89th

House

House

House

House

~.Cong., 2nd sess., 1964,
of Representatives. Sub-Comnittee of the Commlittee on Government Operations.

Hearings on Satellite Communications 1964. 88th Cong., 2nd sess.196k.

of Repfesentatives. Sub-Committee on Menned Space Flight of the Committee

on Science and Astronautics. Hearings on NASA authorization for 1966.
89th Cong., 2nd sess., 1965.

of Representatives, Sub-Committee of the Committee on Foreign Affairs.

Hearings, Relative to_ the ‘Establishment of Plans for the,’Peaceful
Exploration of Outer Space. 85th Cong. 2nd sess. 1958.

of Representafives, Sub-Committee of the Committee on Science and Astro-

nautics. Hearings on H.R. 10100: 1963 NASA Authorization. Part 3,
83th Cong., 2nd sess. 1962.

Hearings on H.R. 10100: 1963 NASA Authorization. Part 5, 87th Cong.

2nd..sess. 1962.”

President, 19§3-1961 (Eisenhower). Public Papers of the Presidents of the

United States, Dwight D. Eisenhower, 1957. 1958, Washington,
Government Printing Office.

Public Papers of the Presidents of the United States, Dwight D.

Eisenhower, 1960-1961. 1961, Washington, Government Printing Office.

President, 1961 - (Kennedy). Public Papers of the Presidents of the United

States, John F. Kennedy, 1961. 1962, Washington, Government
Printing Office.

President, 1962 - (Kennedy). Public Papers of the Presidents of the United

States, Jobhn F. Kennedy, 1962. 1963, Washington, Government Printing
Office.

President, 1963 - (Kennedy). Public Papers of the Presidents of the United

States, John F Kennedy, 1963 1964, Washington, Government Printing
Office.

Report to the Congress from the President of the Unlted States.

United States Aeronautics and Space Activities, 1961, 1962, 1963 and
1964, Executive Office of the President, National Aeronautics and
Space Council.

US Senate, Committee on Aeronsutical and Space Sciences. Hearings om H.R. 1173T:

NASA Authorization for Fiscal Year 1963. 87th Cong., 2nd sess. 1962.
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US Senate, Committee on Aeronautical and Space Sciences. Hearings on H.R. 11737:

NASA Authorization for Fiscal Year l96h 88th Cong., 2nd sess. 1963.
Hearings on H.R. 11737: NASA Authorization for Fiscal Year 1965.

89th Cong. 2nd sess. 196k,
Hearings on H.R. 3730, NASA Authorizations Acts I to IIT. 89th Cong.

1st sees., 1965.

Legal Problems of Space E§g}9ration. A Szgposium. Senate Doc. 26,
8Tth Cong., lst sess., 1961.

Meteorological Satellites. Staff Report, 87th Gong., 2nd sess.1962.

Soviet Space Programs: Organizations, Plans, Goals and International

Implications. Staff Report, 87th Cong., 2nd sess., 1962,

US Senate, Commlttee on Foreign Relations. Control and Reduction of Armaments.

Report No. 2501, 85th Cong., 2nd sess. 1958.

Atoms for Peace, Staff Report, 8l4th Cong., lst sess. 195k4.
United States Foreign Policy. 8Tth Cong. lst sess., 1961

International Aspects of Spece ?§ploration, Staff Report, 88th Cong.,

1st sess., 1965.

US Senate, Special Commlttee on Space and Astronautics. Hearings, National

Aeronautics and Space Act. 85th Cong., 2nd sess., 1958.
Final Report . . . Pursuant to Senate Resolution 256 of the 85th

Coggress.fheport No. 100, 86th Cong. lst sess. 1959.

US Senate Sub-Committee of the Committee on Commerce. Hearings on Space Commmuni-

l".

The New
The New
| The New
The New
The New
The New
The New
The New
The New
The New

cation. 87th Cong. 1lst sess. 1961l.

News Paggrs

York Times Januery 19, 1958, P.l
York Times | March 16, 1958, P.3k
York Times | March 17, 1958, P.l and 5
York Times September 15, 1959, P.2
York Times Februsry 5, 1962, P.1
York Times December 5, 1962, P.2
York Times  February 18, 1965, P.13
York Times ‘ April k4, 1965 P.1-k

York Times May 8, 1965, P.2

York Times June k4, 1965, P.1



ORGANIZATTIONAL PATTERNS OF INTERNATIONAL OUTER SPACE ACTIVITY:

1965%

UNTTED NATIONS AND

RATIONS AND
GROUPS OF NATIONS

RELATED AGENCIES

i
|

GENERAL ASSEMBLY

Comrittee on' the
Peaceful Uses of
Outer Space.:

Legal Subcommittee
Scientific and Teeh-
niceal Subcommittee.
| |"Disarmament Commis-
||'stonl,

SECRETARY-GENERAL

Secretariat

Outer Space Section

ECONOMIC AND
SOCIAL COUNCIL

|| SPECIALIZED AGENCIES

International Tele-

commnication Union.
World Meteorologleal
Organization.
Unesco.

International Atomic|

Energy Agenc:yE
International Civil
Aviation Organiza-
tion.

¥ Adopted from Galloway Eilene, International Regulation of Outerspace Activities.

 S— —

REGIONAL GROUPS

[ European Spece Re~

search Organization,
Buropean Space Tech-
nology Center,
European Space Date
Center.

Furopean Space Re-
gearch Institute.
Sounding Rocket
Range, Sweden,
European Launcher
Development Organi-
zatlion.

European Conference
on Satellite Com-
munication.
Scandinavien Commit-
tee for Satellite
Commnication,
Advisory Group for
Aeronautical Re-
"search and Develop-
ment,

Provisional Inter-
American Committee
for Space Research.

~ TREATIES

nad

Nuclear Test-ban
Treatyo

Allocation of Fre-
guency Bands for -
Space Radio~-com-

munication Purposes.|

U.S. NASA

International pro-~
grams with 66

countries,

INTERNATIORAL
SCIENTIFIC
COMMUNITY

INTERRATIONAL
COUNCIL OF
SCIENTIFIC UNIONS
(1C8U)

COMMITTEE ON
SPACE RESEARCH

Working groups on:
Tracking and tele-
metry (world list
of satellite track-
ing stations);
International Year
of the Quiet Sun;
data and publica-
tions; internation-
al reference atmos-
phere; space biolo-
gy; physics and
chemistry of near
space.
International space
science symposia. |
Consultative Group
of Potentially
Harmful Effects of

Space Experiments.
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PROFESSIONAL, |11 INDUSTRIAL
ASSOCIATIONS ! ORGANIZATTIONS
]

1

International ({1
Astronautical (|| INTERNATIORAL |
Federation, 1 | Internationall
International ||| Satellite ]
Institute of |[}q4 Communication|
Space Law, || System. j
International |} | Burospece. |
Academy of H ‘
Astronautics. |![ NATIONAL |
International |!| U.S. Communi-|
Aeronautical ||| cations 5
Federation. i | Satellite |
! | Corporation. |
1| British
i | Space De~
| velopment
- Company.
Societe pour
1*Etude et
Reelisation
d'Engins
Ballistiques.
Aerospace
firms,

 CHANNELS OF RELATTONSHIPS

Cooperation, formal and informal

‘Direct organization of relationship

(Interrelated by means of exchange of information,
representation of key personnel on governmental
and nongovernmental orgenizations, bilateral and
maltilateral agreements and arrangements, joint
gspace programmes and attendance by space experts
at international conferences,)

1l

The Commission reports to both: the
General Assembly and the Security Council.

2

Not officlally a specialized agency but
similar for practical purposes.

3 In addition to scientific groups organized

by ICSU,.

Bulletin of Atomic Scientists, April 1965, P. 38.




