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ABSTRACT 

The United Nations Charter includes an undertaking by 

member sta s to promote and encourage respect for hUJY!an rights. 

This paper examines the international right of petition, which 

is one specific, and perhaps the most important, international 

method of implementing human rights. 

first chanter looks at the relationshin between national 

and international 11 imnlementation". The second chapter examines 

some legal and ideological objections to the right of petition, 

while chapter three is a discussion of some non-legal arguments 

for and ainst the right. The fourth chapter traces chronolo­

gically the develonment of the Uni d Nations non-treaty 

nrocedures for the right of tion 

The Optional Protocol to the International Covenant on 

Civil and Political Rights provides exclusively for the right 

of petition. In order to assess its relative importance and 

possible effectiveness as a method of international implementation, 

the fifth chapter examines generally its provisions, which will 

have been in force since March 1976. 

La Charte des Nations Unies exige de la part de ses ~Hats 

membres, une entrenrise de promotion et d'encouragement du 

respect des droits universels de l'homme. Cette c osition 

examine le droit international de netition en tant que m6thode 



specifique de grande importance pour la 11mise en oeuvre" 

ces droits. 

premier chapitre examine la relation entre la mise 

en application de la legislation nationals et internationals. 

Le second examine certaines objections 16gales et id6ologiques 

au droit de petition, alors que le troisieme releve quelques 

arguments pour et contre ce droit, et que le quatrieme poursuit 

le developement chronologique des proced6s sans traite des 

Nations Unies envers le droit de pe tion. 

Le Protocole facultatif se rapportant au Pacte Interna anal 

relatif aux droits civils et politiques fait exclusivement 

orovision envers le droit de petition. En vue d'evaluer son 

imnortance relative et ses possihilit s effectives en tant que 

methode de mise en oeuvre internationals, le cinquie~e chani 

examine en general les provisions du Protocole mises en vigueur 

depuis le mois de Mars, 1976. 
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PREFACE 

This paper is based on the premise that the right of 

petition, as the most vital and important aspect of interna-
H 

tional implementation, is the most effective means the United 

Nations has of restraining violations of human rights. 

That violations of human rights and fundamental free-

doms are continuing and increasing. is. known ·to .. most~-"'pepple. 

They have been substantiated and documented by publications 

released to the public, mainly by non-governmental organizations 

(N.G.O.'s), prominent amongst which are those of Amnesty Inter­

national1 and International Commission or Jurists2 • 

Amnesty International's report on Torture3, for 

example, reveals that torture is not simply an indiginous 

activlty, but has become international to the extent that 

exnerts and their modern torture equipment are exported from 

one country to another, and schools of torture have been 

established to explain and demonstrate methods4. Torture has 

been a world-wide phenomenon, the report concludes, "and the 

torture of citizens regardless of sex, age, or state of health 

in an effort to retain political power is a practice encouraged 

by some governments and_ tolerated by others in an 1n~reasinely 
.. 

large number of countries • .. 
If violations are essentially a state activity, how 

can the United Nations hope to protect the citizens of a 

member state which ignores its undertaking to oromote respect 

for human rights and fundamental freedoms? 6 
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·The right of petition, esnecially as it ls provided 

for in the Optional Protocol to the ·International Covenqnt 

on Civil and Political Rights7 rr!1l.Y provide a way. Hore si­

gnificantly, the right of petition, incorporated as it is in 

a treaty, may sip,nal the beginning of a time in which states 

will agree by recognizing the individual as a legiti~ate 

subject of international law, and by accepting his rig~t to 

petition an international authority for protection of his 

r:ights, to submit to international sunervis.i.on of its citizens' 

rights. 

Many coM""tentators hrwe insisted that effective inter­

national implementation of human rights is. impossible without 

the right of petition~ The procedures of the F.uronean Conven­
o 

tion on Human Rights and Fundamental Freedoms, and those of 

the American Convention on Buman Rights10are based on that 

right. The most imnortant single facter in guaranteeing the 

international protection of human rights is that the indlvi-

rlua] he given the capacity to petition an international autho-

rity, to pursue an action in person, in his own name, before 

t.ha t authority, against his own m· another offending govern-

~ent. The acquisition of rights is not enough. T~e real test 

for the International Covenant:;.on Human Rights is not \-Jhether 

they bestow certain rights on the individual, but whether 

they provide him with an effective Means of protecting 

those ri~hts. Hopefully, the Optional Protocol, or the 

United Nations non-treaty right of petition, or oreferably 

hoth topether, will provide such a means. 
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Much has been written about different aspects o.f the 

international implementation of human rights, includin5 the 

United Nations non-treaty right of petition. There has been 

no examination of the meaning of the word"implementation"; 

nor has there been a study of the right of petition, in 

english, which attempts to cover in one work the legal and 

ideological aspects of the right, the resolution 1~03 non­

treaty procedures, and the Optional Protocol. Further, there 

are very few works which have undertaken an annlysis of the 

provisions of the Optional Protocol. 

It is in these three areas that this paper makes 

some original contribution to ~vaJ lab le ma-terial on the rip;ht 

of petition. Implementation is the most important aspect of 

intern~tional human rights, so that it is important to under-

stand the implications of both national and international 

implementation. Secondly, this paper brings together the 

writings of some other commentators on the advantages and dis-

advantages of the right, on the inherent legal and ideoloeical 

problems, and on the development of the United Nations non-

treaty right of petition. This second part, as 

renresented by chapters two, three and four of the paner, is 

the least original in substance, but is original in form • 
.. 

Thirdly, by means of limited comnarison with regional 

Conventions on Human fHghts and the United Nations non-treaty 

orocedures, it examines thoroughly the Optional Protocol and 

its nrovisions, for the purpose of assessing its possible 

effectiveness as an international means of implementing 
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human rights. This third part of the paper is most relevant 

to international implementation today because the States 

Parties to the International Covenant on Civil and Political 

Ri~hts meet on the ?.Oeth of September 1q7 6 in New York for 

the initial election of members for the Human Rights Committee, 

the instrument authorized to receive petitions. 

There are many excellent studies available on inter-

national human rights generally, only three of which I will 

list first as works which form a sound basis for a study of 

the right of petition or for any study on human rights. 

Evan Luard11 has edited, and contributed to, a book in which 

he has drawn together contributions from men who are not only 

among the best known in the field, but who were actually there , 
! 

and making the movement work; John Humphrey, Sir Samuel Hoare, 

A.H. Rohertson, C.Wilfred ,Tenks ann .T.E.S. Fawcett. "rhe 

second is a collection, edited b~ Vessrs. Eide and Schou! 2 of 

papers as they were presented at the Seventh Nohel Symnosium 

in Oslo, 1967. Like the first, this work also features some 

or the leaders in international human rights, from dirrerent 

narts of the world, all of whom g.ave informative and stimulating 

addresses, each on a different aspect of international hu~an 

rights. It is impossible to list all of the participants, and 
., 

it would be unfair to name a few. The third is an article 

b:r Professor Bilder 13in which he raises ba.s ic questions 

anolicRble to :international human rights, among them, the 

meaning of human rights, why they are an international nroblem, 

gnvern~nnt attitudes, leRal techniques, and strateRies. 
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Professor Rilder has a wonderful appreciation of the problems, 

the frustrations, the delicacies of compromise, the foreign 

policy implications, and the tightrope walked by those 

within the movement. This article, and the two works above 

should be mandatory reading for every person embarking on 

any study of international human rights. 

The works most relevant to this paper are as follows. , 

On the right of petition generally, its advantages, and the 

ideological objections, Dean Macdonald11tand Professor Murnhy1 ~ 
must be read. On the legal aspects of the right, N~rgaard16 

has produced the most thorough work, and compilation of 

opinions to 196?; while the works of Gormley1r on the 

individual's procedural status in international law; and 

Leuterpacht18 (on this and all aspects of human rights in 1950) 

are important reading~ Murphy discusses the possible creation 

of a world general criminal law, and the divergent fundamental 

nrinciples which are the main obstacles to its creation. 

On the non-treaty right of petition before and after 

resolution1503 was adopted by EGOSOG in 1970, there have been 

many studies, most of which are referred to in chapter lt of 
1Q this paner. I will refer here only to those of Humphrey , 

?0 21 Carey , and Sohn and Buergenthal. The first two have written 

in some detail on the right of petition in the United Nations, 

and are recommended as the writings of men who participated 

actively in the United Nations human rights movement, from 

its beginning. Messrs. Sohn and Buergenthal.have put together 

a voluminous and most valuable collection of opinions, 
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commentaries, summaries of discussions held at all levels of 

of the United Nations Organization, and relevant res·o1utions. 

Only Robertson2_2 and Schwelb23 have written in any 

detail on the Optional Protocol specifically. Robertson 

compares it with the petition procedure of the European 

Convention; and Schwelb analyzes the Optional Protocol as a 

part of the international machinery for implementing civil 

and political rights. In the space of a few pages, he goes 

to the very heart of the forces which created the Protocol, 

and its provisions. 

I wish to acknowledge the assistance of Ilhan Llltem, 

a member of the Division of Human Rights fn the United Nations 

for up-to-date·and helpful information on the question of 

reserv.ations to treaties, received in a letter dated the 

11th of August 1976; and the advice given me on the federal­

state constitutional question by M.G.M. Bourchier and Yvon 

Beaulne, from the Department of Foreign Affairs,- Canberra, 

Australia, and the Department of External Affairs, Ottawa, 

Canada, respectively. I wish also to thank Professor Humphrey, 

former Director of the Human Rights Division at the United 

Nations, for information, advice and assistance given, beyond 

that of.normal supervision of this thesis • 

•• 

I 
I 
! • 
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INTHODUCTION 

Almost thirty years after the General Assembly adopted 

the Universal Declaration of Human Rights
1 

we are about to 

1 

enter into a new stage in the development of human rights­

that of their international implementation by treaty. Will 

this next generation be subjected to more of the disillusion, 

frustration and compromise which characterized the last,and 

will international human rights movement and the Third 

Committee remain a forum for political opportunism? What of 

the hopes of those who have sought sincerely to develop a 

system of protection which would function.not as a facaae, 

but as a reality? Will the ridiculous denials, and represen-

tatioos of virtuosity be tolerated by listeners seemingly 

indiffirent to the realities of civil violations of every 

conceivable human right and fundamental freedom, occurring in 

those states, the representatives of which, at times, most 

loudly espouse freedom and justice? Or will the next genera-

tion be witness to a revitalized human rights movement which 

is positive and decisive in its proteoti~ or human rights? 

The answer depends to a large extent, on the implementa­

tion procedures of the International Covenant on Civil and 

Political Rights (hereinafter referred to as the CP Covenant), 

the International Covenant on Economic, Social and Cultu~al 

Rights (hereinafter referred to as the E~C Govenant), arirl ~1e 

~ntionol Protocol to the CP CovenRnt(hereinafter referrerl to as 
' . 

the Protocol),all of which were adopted by the General AsseMbly 

' ' 
' 



The ~su uovenant receivea its 3Sth ratirication 

(Jamaica) on the )rd of October 1975 and entered into 

force three months later in accordance with its Article 27 

on the )rd of January 1976• The CP Covenant received its 

)Sth ratiDication (Chechoslovakia) on the 2)rd of December 

1975 and entered into force three months later in accordance 

with its Article 49 on the 23rd of March 1976. The Protocol 

entered into force on the same date as the CP Covenant, 

having already obtained more than the 10 ratifications 
3 

required by its Article 9. 

The Protocol is purely procedural in substance, provi­

din~ for one specific aspect of implementation, the right of 

petition. Apart from these treaty procedures the United 

Nations already has a functioning non-treaty procedure for 

receiving petitions, and in light of the success of the 

European Convention, which relies solely for its iMplementa­

tion on the systems of state and individual complaints, it 

is reasonable to assume that the international implementation 

of human rights will stand or fall according to the effecti-

veness of the Protocol and the non-treaty procedures. 

This paper therefore willfocus solely on the right of 

individual petition, with emphasis on the treaty procedures 

of the Protocol now in force, and in doing so will attempt to 

anticipate the effectiveness of the Protocol as an internatio-

nal means of i.mnlementing human rights and fundamental free-

doms. 

i . 
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3 

The word "petition" is used interchangeably in th:i.s 

paper with the word "communication", as it is in the United 

Nations; and refers to a non-government document addressed to 

the United Nations in which an allegation is made against 

a state or group of persons claiming violations of the 
• t r ' 

petitioner's rights. The early~proposals used the word 
~~ 5 

"petition" but were replaced later by "communications". 

Although the replacement of the word "petitions" by the 

word "communications" may not represent any substantive 

change, as was the view of the representative from Uruguay, 

it is Professor Schwelb's view that "the change of the term 

may nevertheless be taken as indicative of the intention to 
7 

6 

make the institution and procedure less formal". It is rea-

sonable to assume that the word "petition" was not used in 

the Protocol for the same reasons that the right of petition 

was not incorporated in the draft Covenant. 8 Both were 

attempts to avoid giving formal recognition to the process 

of petition. 

As far as the petitioner is concerned, the purpose of 
j. 
'I the petition, or communication, may be to demand compensation, 

to prevent a violation, to give notice of violations, to 
,c,(" ' 

request assistance nf protection, or to make a suggestion. 

Dean ~acdonald gives a rather more elevated justification 

for the right of petition in the following descriotive lines: 

"In International law, the object of the right of 
netition is to nersuade or compel states to honour 
their obligations in the field of hum~m rights 
Rnrl fundamental freedoms. It is desi~ned tn bring 
Plunicinal lRW and prActice into line with theq 
petitioner's rights under international law".· 

Without detracting from the imnn~t~nnP nr 1P~o1 nh·o~+tuon 



obviously those of the petitioner will be more immediate 

and practical than those or the international lawyer. 
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CHAPTER ONE 

"IMPLEMENTATION"? 

What did the Commission on Human Rights mean exactly 

when it decided in 1947 that the proposed International Bill 

of Rights should consist of three parts: a Declaration, a 
1 

Covenant, and measures of implementation? Some observations 

may be made. 

First, one might wonder whether or not there is such 

a word as "implementation" for it does not appear in Black's 

Law Dictionary, the Oxford Shorter Dictionary, or the Oxford 

English Dictionary. The verb "implement" does appear and 
2 

means •• to complete, perform, to carry into effect". However, 

Websters Third New International Dictionary does include 

the word and gives as its meaning "to carry out, to give 

practical effect to and ensure of actual fulfillment by 
3 

concrete measures". 

Secondly, our minds having been put at ease by the 

Americans as to the existence of the wordi it seems that its 

use is confusing. When referring to the CP and ESC Covenants, 

it is a contradiction of terms to speak of »international 

implementation~. Accepting Websters definition of the word, 

implementation of human rights is a national responsibility, 
4 

and is certainly not a function of the United Nations. It 

is for States Parties to procure for their nationals the 

rights enumerated in the CP and ESC Covenants by performing 



their obligations as signatories. Article 2 of each Covenant 

makes this quite clear. Each State Party undertakes, in the 

case of the ESC Covenant " ••• to take steps, individually and 

through international assistance and co-operation" to achieve 

full realization of the rights therein, "by all appropriate 

means, includ1ng particularly the adoption of legislative 

measures". In the case of the CP Covenant, each State 

6 

Party "undertakes to respect and to ensure to all individuals," 

and "to take the necessary steps ••• to adopt such legislative 

or other measures as may be necessary to give effect to the 

. ht " ~1g s •••• 

International implementation must mean something else, 

for the United Nations has no such legislative powers. It 

is incorrect semantically to speak in turn of national and 

international implementation, the State and the United Nations 

having quite separate and distinct responsibilities. Surely 

what the Commission meant, back in 1947, was that there must 

be international control, supervision and promotion of human 

rights to guarantee effective implementation at the national 

level. 

International implementation has taken on a meaning of 

its own since 1947. Through United Nations practice and usage 

its meaning now includes international supervision by such 

means as periodic reporting, state and individual complaints, 

education and seminar programmesp coercion, and exposure to 

world public opinion. Proposals for international implementation 
5 

have included the creation of a World Court of Human Rights, 



and a United Nations High Commissioner for Human Rights. 

Hopefully, as procedures for international implementation 

6 

7 

are strengthened and accepted by more States, its meaning will 

incorporate more of enforcement, Professor Schwelb writes, 

The expression 'measures of implementation' has 
acquired a technical meaning in the sense that it 
now denotes, in addition to measures taken under 
municipal law, measures for the international 
supervision of the observance of commitments. 7 

Accordingly, the words "international implementation" will 

be used to convey the meaning acquired by international 

usage and acceptance. Thirdly, it is essential that it not 

be overlooked that the protection of human rights is first 

and foremost a domestic matter, which is the reason for 

raising the above semantic and seemingly academic discussion 

on the meaning of "implementation''• Implementation in its 

most important sense can be easily neglected or overlooked 

by those who strive to improve the procedures for international 

implementation. This is dangerous. Recognition of, and 

respect :for, human rights is a domestic and grass-roots matter, 

If implementation is rejected at the grass-roots level and 

unrealized at the level of domestic government, then the 

United Nations is rendered almost powerless to intervene 

on behalf of individuals• The international human rights 

movement must therefore be directed at people, and their 

educators, the purpose being always to reduce the instances 

where an individual finds it necessary to look fo.r protection 

beyond the system of his own State. 



If there is any overriding requirement, it may be ••• 
an awareness that the achievement of human rights is 
ultimately the responsibility of each society 
itself, and that no international programme can 
promote or protect human rights when the society 
itself is not itself prepared to demand, work for 

8 

and defend them. Thus the success of international 
efforts will not be measured by the quality or noise­
level of international activities, but by what actually 
happens within the countries concerned. We must 
not confuse the one with the other. 8 

In a time when violations are increasing at such a 

distressing rate around the world, and when so many governments 

appear not only oblivious to their duties as protector, but 

openly condone violations of individual rights, it may seem 

idealistic to hope for the day when international control 

will be unnecessary. This may well be, but to accept that 

does not make the goal any less worthwhile. 

Finally, and as an illustration of the confusion which 

may arise from use of the word "implementation" as it is 

now understood in international parlance, let us look briefly 

at the Soviet attitude to implementation of human rights. 

The Soviets maintain that implementation of human rights is 
9 

for states alone, which if we are guided by a dictionary 

definition of that word, and the explicit ·directives of the 

CP and ESC Covenants, is an argument which cannot be faulted. 

Indeed, the state must carry the primary responsibility for 

implementing human rights. 

But what the Soviets, and those to whom they are speaking, 

mean when they refer to "implementation" is actually 

•• international supervision". Which is a different question. 

Of course there should be national implementation, but should 



there be international supervision? The Soviet answer to 

that question, in words accepted and adopted by international 

usage, is that, no, there should be no international 

implementation of human rights. 

9 
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CHAPTER TWO 

LOCUS STANDI OF THE INDIVIDUAL IN INTERNATIONAL LAW: 

LEGAL AND IDEOLOGICAL OBJECTIONS 

Assessment of the Protocol and its possible effectiveness 

must be made with two important considerations in mind. 

First, it is still argued by some states and persons that the 

individual is not a legitimate subject of international law. 

Secondly, socialist ideology, which has no real concept of 

the single person, but which espouses a state-individual 

collectivity, is hardly reconcilable with international 

control and protection of the individual. The most obvious 

expression of these two problems is that the right of 

individual petition was not included in the CP Covenant, but 

was relegated to a separate Protocol as a concession to those 

states which for legal or ideological reasons opposed 

international protection of the individual. 

(1) Legal Position of the Individual 

The theory was developed in the late nineteenth century 

that international law, of its nature, and as a matter of 

fact, addresses itself to states, which therefore are the 

proper subjects of international law. It followed that the 
1 

individual was a mere object of that law. It seems to be 

Professor Schwarzenberger's view, expressed in 1967, that the 



individual is an object of international law, with perhaps 
2 

the potential to become a subject. He says that by 

recognition, individuals may be transformed into subjects of 

international law, but that this has not happened at the 

level of customary international law (because his rights are 

dependent on a state, which alone is competent to assert 

his rights), nor nas it happened on the level of organized 

international society. Protection of human rights, by the 

United Nations, he says, "is still so embryonic as not to 
3 

alter the picture." 

Professor Brownlie also uses the criterion of legal 

capacity to cast doubt upon the individual's locus standi in 

international law. A subject of the law, he writes, "is 

an entity capable of possessing international rights and 

duties and having the capacity to maintain its rights by 
4 

bringing international claims." He does say however, that 

"it is obvious that states can agree to confer special rights 
5 

on individuals, •• ". 

Three comments may be made on Professor Brownlie's 

premise. First, Professor Brownlie correctly recognizes that 

11 

the substance of human rights treaties, the rights themselves, 

are separate from the procedural right, or capacity of the 

individual. But to deny the individual procedural rights 

should not necessarily be declaratory of the legality of the 

• 

substantive rights, or of his status as a subject of international 

law. Secondly, a State Party to the Protocol does in fact 
6 

confer upon "individuals, subject to its jurisdiction" the 



capacity to bring a claim before the Human Rights Committee. 

Thirdly, there is some indication that the individual is 

achieving procedural capacity. In his discussion of the 

individual's procedural status in the United Nations and 

regional organizations, Professor Gormley observes that "the 

trend of national, regional and international law is to 

recognize the worth and dignity of the private person", 

and that he is obtaining the essential right of action. 

"The immediate goal" he says, for guaranteeing effective 

protection of the individual, "must be to extend this 

7 

12 

individual right of action to all conflict-resolving tribunals ••• ". 

The Soviet view of the individual's locus standi, 

as expressed by its representative to the International Law 

Commission in 1953 was that "the individual lay outside the 

direct scope of international law, and it was only by virtue 

of the legal bond which existed between the individual and 
9 

the State that his rights could be protected." Again, as 

Bokor expresses the Soviet attitude in 1966, the primary 

function of international law, 

is to authorize and obfige the states directly, 
and not single persons. The direct elevation of 
individuals to the international plane, and their 
rise to the status of derivative subjects of law is 
an unnecessary and dangerous procedure. 10 

Of the mounting practice of recognizing individual rights and 

duties Grzybowski dismisses the European Convention on 

Human Rights because, he says, it was "outside the Soviet 
11 

sphere of influence." Of the Nuremberg trials he says, 

that as well as war crimes against humanity, the defendants 

8 
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violated international laws against aggression, and propaganda 

in preparation of aggression, and for these were deservedly 

punished. However, he says, this "is no way meant that the 
12 

individual thereby became a subject of international law". 

In 1976 the "object-subject" debate seems somewhat 

academic and legalistic. It is impossible to deny categorically 

the individual's locus standi, for he has too often been 

recognized as the subject of rights and duties in international 

law. There is no doubt that the international human rights 

movement since the second world war has done more than 

anything else to bring this legalistic debate nearer to a 

realistic end. 

Professor Cohen confirms the views of Professors 

Lauterpacht, Hyman and O'Connell when he says of the 

distinction that "an air of unreality pervaded theory because 

legal systems, whether municipal or international, were made 
13 

by men for men." Moses Moskowitz wrote in 1958 that the 

notion that international law existed only for states has 

long been successfully challenged. In 1907, he says, the 

individual was recognized for the first time as having locus 

standi in international judicial proceedings under Article 2 

of the Treaty of Washington of 20th December 1907, which 

brought into being the Central American Court of Justice at 

Cartago, Costa Rica. Then says Moskowitz, there were the 

Minorities and Mandates systems, which developed a procedure 

for dealing with petitions. The Minorities System 

is especially significant, says Moskowitz, in that it first 



brought into full focus the basic question of the role of 

the individual in international proceedings affecting his 

rights; and further, it constituted the first major systematically 

implemented effort to limit the absolute power of the state 
14 

over its citizens or subjects. 

The 1966 Human Rights Covenants and the Protocal are 

themselves a new defining and affirmation of rights and duties 

attributed to the individual in earlier practice relating 

to aliens, humanitarian intervention, minorities, slavery, 
15 

piracy, prisoners of war, genocide and war crimes, not 

to mention the undertakings and affirmations of States in the 

Universal Declaration of Human Rights, the International 

Convention on the Elimination of all forms of Racial 

Discrimination, the European Convention on Human Rights, 

the American Convention on Human Rights, and the International 

Labour Organization. The United Nations Charter is especially 

relevant. First, in its preamble, States have determined 

"to reaffirm faith in fundamental human rights, in the dignity 

and worth of the human person", and for that end to employ 
16 

"international machinery". Secondly, Article 87 of the 

Charter recognizes the right of petition from individuals in 

Trust territories. The fact is that the development of a vast 

and significant body of human rights law has brriught us to a 

new understanding of the individual's place in international 

law. 

The summary of a discussion in the Sub-Commission on 

the Prevention of Discrimination and Protection of Minorities 



in August of 1971 is revealing~-

In the course of the general debate, several members 
~bserved that the individual had become a subject of 
international concern whose rights were recognized 
in a number of international instruments- including 
the Charter of the United Nations. After noting that 
the rights of individuals were being violated in many 
parts of the world in the most brutal manner, they 
expressed the opinion that the need for the 
implementation of the individual rights on an 
international level clearly existed... 17 

Although the members did not quite bring themselves to the 

expression .,subject of international law••, the statement 

reveals explicitly the best argument for international 

recognition of the individual. If abuses persist, then there 

must be protection. And if protection means giving locus 

standi in international law to the individual, then so it 

shou~d be. "Does it suffice to admit that the individual's 

good is the ultimate end of law but refuse the individual any 
18 

capacity in the realization of that good?., 

No state will deny that abuses continue, if not within 

its own territories, then in that of some other state. Just 

as domestic law evolved to regulate the behaviour of individuals 

and to protect them from one another so, the traditionalists 

will argue, did international law evolve to do the same for 

States. But if, for whatever reason, the state in so many 

instances is unable or unwilling to intervene to protect and 

compensate the wronged individual, then that individual must 

be given the necessary locus standiin international law. The 

concept of international law must be, and in fact already 

had been, broadened to encompass not only the state, but the 



16 

individual as well. 

(2) Ideological Obstacles 

The second and related obstacle, that of the Socialist 

states reconciling their ideologies with the individual's 

new status in international law, is a more serious problem. 

Dean Macdonald considered it so serious in 1970 that he was 

led to conclude, in his assessment of the problem (coloured 

as it was by the Soviet occupation of Czechoslovakia in 1968) 

that "it is apparent that not only communist doctrine but 

also Soviet practice ••• makes East-West agreements on the right 

of individual petition impossible at the present stage of 
19 

developments". 

This ideological obstacle which, from the beginning 

of the course has threatened at every hurdle to throw the 

Protocol, is spotlighted by Grzybowski who emphasizes that the 

co-existence of the two major economic systems must be recognized 

and reckoned with. International law, he says, cannot be 
20 

"a system of legal rules imposed by the states" of one 

economic system upon the other; for international law cannot 

"contain rules which (are) incompatible with the principles 
21 

of one of the two main economic systems". Again, Korowicz 

stresses the ideological problem; 

oooi would like to emphasize that human rights 
and fundamental freedoms are among those problems 
which constitute the deepest division between the 
democratic and Soviet Marxist conceptions of law 
and justice. 22 
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The conflict of ideologies has gone beyond mere differences 

and has taken on greater dimensions for the Socialist states. 

Again, from Grzybowski, 

The movement for the emancipation of the individual 
in the field of international relations was clearly 
a result of adherence to the individualistic tradition. 
As such, it was unacceptable to collectivist concepts 
of individual state relations, because it ran counter 

••• cont. P• 17 



17 

to the principle of exclusive jurisdiction in internal 
affairs. 23 

And Bokor sees in the right of individual petition an 

imperialist threat. Above all, she says, 

The tendency to grant an individual the status 
of a subject of international law is condemnable 
for the very reason that the clandestine ends of 
the imperialist powers are lurking behind it. The 
imperialist states thought the juxtaposition of the 
individual and his own state on the international 
plane to be an excellent means for an interference 
in the domestic affairs of other states, whenever 
possible. 24 

An ideology is usually presented by its exponents as the 

truth about all phases of life; economic, political, 

spiritual. Confrontation with another ideology inevitably 

results in antagonism and inflexibility. How can the 

international human rights movement progress at all in such 

an environment, and a fortiori, how can the Protocol, in 

which ideological conflict intensifies on the issue of 

individual petition hope to succeed? 

What are these conflicting ideologies, which are so 

relevant to the Protocol's success? First, and to state the 

obvious, the origins of the two most prominent ideologies, 

Marxist socialism and western democracy, are different. Unlike 

the western democracies, marxist ideoligy rejects any natural 

law basis for human rights. It is "unwilling to deduce them 

from the nature of man ••• and roots these rights squarely 
2$ 

in the phenomena of superstructure". Natural law is no 

law at all, says Szabo, but gives us human rights which are 

"moral ideals, or ••• pretensions conceived of as rights, 



26 
formulated in respect of the law-to-be-created... The 

socialist concept he says, knows no distinction between 

citizen rights, which are derived from the state, and .. human 

rights .. , that is, those inalienable rights which derive from 
27 

mankind, even in the absence of the state, For the socialist, 

all rights are derived from the state, and he will not 

accept .. human rights" as legitimate rights (as do the 

exponents of western democracy) because their characterization 

is dependent upon the nature of the state. The west for 

example, has endeavoured to impose on the world its concept 

of those inalienable human rights which ''were of fundamental 
28 

importance for the said social system", such as private 

ownership, free enterprise and freedom of expression. 

Socialist theory recogni~es the different economic systems, 

but "it does not project such claims or pretensions into 
29 

rights, much less human rights". 

Secondly, and whether or not this be the case, it is 

a fact that the notion of individualism sits more easily 

today, in the two great ideologies as they are delineated, 

with the western democracies and their tradition of 
30 

individualism. An example of which is the contrasting 

attitudes to private property. Private ownership is of 

paramount importance in western democracy, and will tolerate very 

little legislative limitation. Indeed, one of the objectives 

of government is to facilitate the pursuit and Protection 

of wealth and property. Socialist ideology, on the other hand, 

requires that private property be subject to legislative 



limitations, encacted for reasons of social progress and 
31 

welfare. "This emphasis upon community and social 

solidarity" explains, says Professor Murphy, the socialist 

fervour in supporting "the economic, social and cultural 

phases of the human rights programs". To guarantee them, 

"socialist theory assigns an important role to the active 
1\ 32 

intervention of government. 

In the western democracies, sovereignty remains with 

19 

the people, the state having been created to serve the 

individual and to provide a representative forum for expression 

of approval or dissent. Professor Murphy describes the 

western philosophy as "radically individualistic". The 

result is, he says, that "man has been placed at the centre 

of political and social existenceu, and constitutional 
33 

guarantees have evolved to protect that individualism. 

The western state-individual relationship he continues, 

should be viewed in terms of three basic concepts; government 

depends upon the consent of the governed; government is an 

agent of the public; and democracy maintains a negative 
34 

view of the state. 

In the socialist state, sovereignty lies with the party 

or state. The Marxist knows only social man, his ideology 
35 

having no "integral conception of the singular personu. 

The individual must serve the party, which was created as 

an expression of the collective interest. What the party 

does therefore, is an expression of the collective will, 

and in the best interests of the individual. It follows 



that socialist ideology does not look favourably upon individual 

expression of dissent, because even though he may feel wronged, 

the individual must stifle his objections to laws which are 

enacted not for his particular good, but for that of the 

collectivity. Even less will the socialist ideology tolerate 

appeal by an individual to a tribunal of review beyond 

the state. "The environment in which he lives and works", 

says Dean Macdonald of the individual within the socialist 

society, "remains unsympathetic to a civil liberties concept 

that would enable him to question the validity of any major 
36 

act of the party or of the state". 

Thirdly, the gap between socialist and western democratic 

ideologies widens on examination of the judicial systems of 

each. Soviet Courts are bound by all party resolutions 

because they are not an independent branch of the state, and 

party policy is an expression of the interests of the socialist 
37 

population". Mr. Korowicz continues; 

••• in our Soviet State the courts have always been 
considered as part of the machinery of political 
leadership, and care must be taken through the 
appropriate measures that the courts are in fact 
tools of the policy of the Communist Party and of the 
Soviet Government. 38 

All of which leads to the conclusion that the processes of 

justice in Soviet law, 

are used more deliberately than in the liberal 
democracies to create and to mould private attitudes 
and opinions into an official ethic and mode of 
operation in which the citizen will identify, largely 
if not completely, with the aims of the state. 39 



Fourthly, and as alluded to above, emphasis on social 

rights, or the traditional political and civil rights is a 

reflection of the conflict between individual and collective 
40 

21 

rights. Although both are important, each of the ideologies 

finds expression of its values in one or the other. "The 

present tendency", says Professor Humphrey, "is to give 

importance to the rights of groups and of the collectivity, 
41 

sometimes to the disadvantage of the individual: The right 

of individual petition therefore, as with the traditional 

civil and political rights, continues to take a back seat 

to social and economic rights for not only the socialist 

countries, but the young states as well. These young 

states, said an African delegate, 

know better than anyone else that there can be no 
human rights where there is no state. That is why 
our countries are particularly concerned with the 
security of the state - in other words the collectivity 
at the expense of the individual. 42 

If we predicate that a general criminal law can only be 

established if first there exists a community which shares 

common values, as Professor Murphy does, then it is obvious 

that ideological differences are of paramount importance, 

first, in drafting international laws, and secondly, in 

enforcing those laws. "Such a consensus", Professor Murphy 

says, "often difficult to obtain within a national community, 
4J has never been attained at the level of international society." 

Perhaps this is a little overstated. At the drafting stage, 

a sufficient number of states have been able to agree on 

some aspects of fundamental human rights, the result being 



that racism, slavery, apartheid, torture and genocide are 

condemnable by most states and by international law. It 

is at the level of implementation that the consensus has 
44 

been wanting, and this is why the 1966 Human Rights 

Covenants and the Protocol are so important today. What is 

the solution to this ideological conflict? The Protocol's 

success, and that of the single most important means of 

implementation, the right of individual petition (a western 

ideological opinion?), depends on our finding an answer. 

If there is to be a solution, it is essential, first, 

that we examine and understand the different ideological 

values and the reasons for ideological conflict. Secondly, 

having admitted that different values exist as part of a 
45 

"larger vision of human rights", then, and only then, 

will we begin to accept and appreciate those differences. 

Thirdly, this appreciation and new perception may eventually 

create a climate of communication and feeling which will 

lead to a narrowing of the ideological gap. All of this 

assumes of course, that all parties are more interested in 

taking the difficult road to an intellectual solution, than 

in heating the fires of ideological conflict. 

It is Professor Murphy's view that this narrowing of 

the gap between ideological values is occurring in fact. 

As an example he says, Westerners are "now aware of the 

public character of the natural resources which an earlier 
46 

age was willing to commit to the private domain". Freedom 

of speech he says, "which is projected by the ideology as 



an absolute value, has limits which are being aclcnowledged 
47 

within democratic countries". 

If each major system is prepared to admit that it holds 

no monopoly on truth and will accept the values of the other 

as being an integral part of the "larger vision of human 

rights", then "we shall gain that community of shared values 
48 

which is the sine qua non of effective law." 

By way of conclusion, it is useful to look at what 

Moses Moskowitz said of this ideological dilemma in 1959, 

as the United Nations struggled to formulate Covenants 

which would be acceptable to a majority of its member 

states. He describes the problem most clearly: 

••• the Covenants are not the product of a single 
mind, conceived and executed within the framework of 
a definite philosophy. They are the expression of 
many creeds and many philosophies. • •• In general 
it may be said that the civil and political Covenant 
reflects the philosophy of the eighteenth century 

23 

and its emphasis on the individual's so-called natural 
rights. The economic, social and cultural Covenant 
reflects the nineteenth century struggle for economic 
and social equality. Article 1 of both Covenants on 
the right of people to self-determination reflects 
the twentieth century struggle for equality among 
nations. The Articles on implementaUon articulate 
certain advanced thoughts on the responsibilities of 
the organized international community. 49 
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CHAPTER THREE 

GENERAL ARGUMENTS FOR AND AGAINST 

THE RIGHT OF INDIVIDUAL PETITION 

Moving from the more specific arguments concerning the 

individual's locus standi and Marxist ideology, there are 

less legalistic and more general arguments to be made for 

and against the right of petition. 

But first let us dispose of Article 2 (7), briefly, 

because much has been written on the question, and because 

it is not at home in the non-legal section of this paper. 

Article 2 (7) of the United Nations Charter prohibits the 
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United Nations from intervening in matters which are essentially 

within the domestic jurisdiction of any state. 

The defence of "domestic jurisdiction" to the international 

implementation of human rights has been somewhat discredited 

by international practice. Professor Bilder says of Article 

2 (7) that the question is no longer a matter for useful 

debate, and that "claims by governments that treatment of 

their own citizens is solely within their own domestic 
1 

jurisdiction may be given short shrift". The question, 

he says, has been answered by two decades of international 
2 

practice. In order to assess its validity as a defence 

we must look both at the opinions of reputed commentators 

on international law, and at international practice. Maya Prasad 

is even more direct than Professor Bilder, and says that 



the Assembly "has acted on the premise that it does have 

the competence to deal with such situations on the ground 

that the Charter provisions dealing with human rights are 
3 

being violated". 

Professor Lauterpacht gave early expression to these 

views in 1950 when he wrote of Article 2 (?),first, that 

receipt of a petition, and a United Nations recommendation 

does not amount to an "intervention"; and secondly, that 

states did not intend the Article to exclude those matters 

which are the subject of international obligations, such as 

human rightso A different interpretation, he said, would 
4 

reduce the Charter "to an absurdity". 

Professor Humphrey gave recent expression to this 

view. It can no longer be argued, he says, "that violations 

of human rights which shock the conscience of mankind are 
5 

essentially within domestic jurisdiction". 

In his examination of the Soviet attitude to international 

implementation of human rights, Mr. Tedin finds however, 

that for the Soviets the question of Article 2 (7) is not a 

dead issue. He wrote in 1972 that the Soviets persist with 

the attitude that any form of international implementation 

of human rights was contrary to Article 2 (7), and amounted 

to an intervention in a matter essentially within the 

domestic jurisdiction of a state; unless, the Soviets 

reasoned, the violations were such as to amount to a threat 
6 

to world peace, as was the case in South Africa. This 

argument ignores,first, the evidence of continued and 



worsening violations by states of their citizens' rights, and 

secondly, the raison d'etre of the international human 

rights movement, that is, to prevent state violations by 

superimposing on state obligations an international system 

of supervision. 

But the Soviet attitude may have changed. They have 

ratified the CP and ESC Covenants, although not the Protocol. 

Further, Mr. Brezhnev himself made human rights a matter for 

legitimate international concern when he signed the Helsinki 
7 

agreement in 1975. The Soviets cannot therefore, "shut 

?9 

off all discussion of human rights and contacts by indignantly 
8 

asserting that these are domestic matters." 

The Helsinki agreement supports an argument used by the 

Australian representative against Soviet reliance on Article 

2 (?). As summerized by Professor Lauterpacht, the representative 

of Australia, 

a country which had played a prominent role in the 
adoption of Article 2 (7) was fully in favour of 
the international right of petition. He pointed out 
that there was nothing irrevocable about the sphere 
of domestic jurisdiction; that the transfer of the 
latter to international jurisdiction would constitute 
not a violation but an exercise of national sovereignty ••• 9 

Professor Starr adopts this reasoning, and says of the Soviet 

argument that all such international implementation machinery 

would run afoul of Article 2 (7); "this was a groundless legal 

argument, since there is nothing in the Charter that prevents 

member states from agreeing to restrictions on their sovereignty ••• 

In view of international practice, culminating recently 

in the Helsinki agreement of 1975, it seems safe to conclude, 

10 



as do most western international lawyers, that Article 2 (7) 

cannot be raised as a valid defence against international 

supervision of human rights. 

Professor Lauterpacht could not imagine a successful 

Bill of International Rights without a right of petition: 

There is no prospect of the fulfillment ••• of human 
rights and freedoms unless an effective right of 
petition is accepted as being the essence of the 
system established by the Charter. 11 
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Denial of this right, he said, "is tantamount to a withdrawal, 

to a large extent, of the principal benefit conferred by the 
12 

Bill." Accordingly, Article 7 was included in his 1945 

draft International Bill of the Rights of Man: "There shall 

be full freedom of petition to the national authorities and 
13 

to the United Nations". The merits of individual petition 

have been argued ever since. 

The first and most persuasive argument for the right of 

individual petition is that the individual is the obvious 

person to bring the complaint. First, he is most familiar 

with the circumstances of his allegation. Secondly, we should 

hardly expect a state which has allegedly violated a citizen's 

rights to become the champion of that individual's claims before 

the Human Rights Committee. Further, it is only a little 

more probable that another state will intervene on behalf 

of that individual and risk either harm to its peresent 

relations with the offending state, or retaliation in a 

like manner. It could be argued also that a system of state 

complaints may in fact be the cause of hostility between 



states and therefore dangerous to world peace. For these 

reasons, the right of individual petition is essential. It 

will allow the victim to present his own case, and will 

ensure the depolitization of human rights violations. As 

made abundantly clear by the recent allegations of a British 

doctor that she was tortured while being held as a political 

prisoner in Chile, evidence given by the victim is a very 

effective stimulus to world attention, and is less likely 

to be greeted with the cynicism which state complaints 

may invite. 
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Professor Lauterpacht comments keenly on the substitution 

of state complaints for that of individual petition. When 

a state takes up a victim's case, it assumes immediately a 

political complexion, and the ••original nature of the issue 

becomes obliterated by considerations and stratagems of 
14 

international politics". Is the matter, he asks, to 

"become a test of the friendliness of a Signatory state 

whether it refrains from taking up charges of violations of 
15 

the Covenant?" The individual's right to petition goes 

beyond the academic arguments on his status as a subject of 

international law. The insistence on his right of petition, 

says Professor Lauterpacht, "is due to a practical assessment 

of the merits of the procedure initiated by individuals, 
16 

as compared with that of governmental authorities~. 

Professor Humphrey says of the system of state complaints 

that it "is one of the weakest techniques for enforcing 

human rights law ••• it is unlikely that, unless there is some 



political motivation for doing so, states will interfere ••• " 

A concluding condemnation of the state complaint system comes 

from Moses Moskowitz who believes it axiomatic that states 

are prompted mainly, if not exclusively, by political 
18 

considerations: 
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17 

Nothing could be more detrimental to the future of the 
covenant, or more destructive of its purposes than 
its being used as a pawn in the game of power 
politics, or a means to disturb friendly relations 
among states. But these consequences are almost 
unavoidable if the right to invoke the covenant is 
restricted to states and states alone. 19 

It seems that with developments since the fifties in the right 

of petition, states do accept now the inherant dangers of 

an implementation system based on state complaints. 

A second and compelling argument for individual petition 

is that since its inception, the Human Rights Commission has 
20 

received each year, thousands of complaints alleging violations. 

If we accept that relatively few people are even aware of the 

possibility of approaching the United Nations with their 

complaints, and of those who are, many are unable to 

communicate, or fear reprisals for doing so, then this adds 

weight to the argument that the numbers of people seeking 

protection alone, is justification for an effective petition 
21 

procedure. 

Thirdly, an effective right of petition will bring us 

closer to that time when the individual will maintain his 

own action against a state, in his own name, be it before a 

International Court or a quasi-judicial Human Rights Committee. 

The most important factor, says Professor Gormley, "in 



guaranteeing the effective protection of human rights ••• is 

that private individuals and groups be capable of maintaining 

a judicial action against any Sovereign State causing them 
22 

injury ••• " The right of petition is an integral part of 

that procedural capacity, and should be developed for that 

reason. 

Fourthly, the reason most often given for rejecting 

the right of individual petition is that it would open the 

"floodgates" to communications which are malevalent, 

malicious, unfounded or insignificant; the system would be 

abused and converted into a vehicle for political p~opagandar 

the result being that the Human Rights Committee would be 
2J 

reduced to chaos, and its work made impossible. 

At least two things should be said in reply to this. 

It is an illusion, Professor Lauterpacht wrote, "to assume 

that petty, ill-founded, or malevolent petitions can come 
24 

from indiviudals and not from governments". Secondly, 

the European Commission on Human Rights, the Trusteeship 

Council, and "the non-judicial bodies in connection with 
25 

the protection of minorities, the system of mandates ..... 

have all been able to devise adequate machinery to cope 

with the procedural problems of individual petitions. It 
26 

is "essentially a matter of machinery", the creation of 

which may be difficult, but which must not be permitted to 

stifle the essential right of petition. The immediate 

submission of complaints to the state involved has, for 

example, in the European case, proven effective in quickly 

33 



clarifying issues and in sorting out the valid from the ill-

founded complaints. 

Fifthly, it has been said that the right of petition 

will undermine the authority of local courts and laws, and 
27 

will encourage disloyalty. Frank Holman, President of the 

American Bar Association in 1948, although speaking on the 

proposed International Bill of Rights in general and not 

on the right of petition specifically, expressed such fears 

3h 

in no uncertain terms. He warned of United Nations interference 
28 

in the internal affairs of the United States, and declared· 

that the people of the United States "will emphatically not 

be willing to put our system to the hazard of subjecting it 

to the interpretation of any international organization 
29 

presently existing." He criticized the omission from the 

Covenants of such basic rights as private ownership of 
JO 

property, and expressed his fear that a totalitarian majority 

in the United Nations may seek to enforce its concepts 
Jl 

upon American jurisprudence. This raises many interesting 

questions about the desirability or otherwise of a World 

Government, and is particularly relevant today when it might 

seem to westerners that the balance of opinion in the United 

Nations no longer functions in their best interests, and wnen 

its impartiality is so often questioned by those same westerners. 

Dean ~acdonald's reply to this, is that to the extent 

the argument is based on notions of sovereignty, it is less 

cogent today. The importance of territoriality, he says, is 

giving way to growing internationalism, and the growing need 
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for the international protection of human rights. With 

respect to human rights Dean Macdonald may be correct, but 

one might question whether in fact territoriality is giving 

way to a growing internationalism. However, in answer to 

the argument that the right to petition will undermine local 

authority, it is true that access to a rational process of 

appeal for those who are critical of their national law, 

will strengthen that individual's support for his state, 

3S 

rather than weaken it, and reduce the possibility of confrontation 

and violence. The emphasis however, is on a rational process 

of appeal, and we should assume that the Human Rights Committee 

will provide that. The Committee will be examined later in 

this paper. To conclude on this point, Dean Macdonald 

says, 

••• a political system that permits individuals ••• to 
challenge its laws and procedures internationally, 
agamnst previously accepted standards, may well 
stimulate rather than destroy rational. foundations for 
political obligation on the part of the citizen. 
It will (paradoxically) foster more loyalty and respect, 
not less. 33 

Finally, it could be argued that a system of petition 

will act to the prejedice of those societies which are most 

open and free. The United Nations will be flooded with 

petitions from states where individuals need not fear government 

retaliation, and yet will receive few petitions from states, 

the people of which are either afraid to speak out, or who 

will never even learn of their right to make such a petition. 

Of this latter point it should be said however, that a state 

which ratifies the Protocol, thereby consenting to its 



people having that right, will presumably make known to its 

people that right. It may well be true that the more liberal 

governments may suffer embarrassment before world public 

opinion, especially in the earlier years of international 

implementation. But then leading the way is seldom easy. 

Hopefully, it will take only a short time for people to 

realize that submission by a state to international scrutiny 

is a sign of freedom, a sign of confidence in strong judicial 

and governmental systems. It is appropriate to repeat 

some of what Dean Macdonald has written on this matter • 

••• a state's willingness to summit certain of its 
activities to scrutiny ••• represents the vigour and 
confidence of a political system that is willing 
and able to countenacne impartial review, and, on 
occasion, embarrassment from world public opinion. 34 

Although an appearance before an international authority 

reflects a failure of the national system {from the complainant's 

point of view), and is regrettable because implementation 

has failed at the level where it counts most, perhaps the 

day will be not long in coming when representatives at the 

United Nations will speak with some pride of the availability • 

to their nationals, and their use of, a system of "final appeal". 

Dean Macdonald speaks of the internal and external benefits 

which will accrue to a state which recognizes the right of 

petition. Of the external effects he says: 

In terms of the issue of moral advantages as crucial 
to the struggle for the minds of men in the future, 
the gains would appear to outweigh the losses. From 
this perspective, the right of petition advances the 
value systems of the liberal democracies externally 
as well as internally ••• It is a step forward in the 



continuing struggle to develop a uniform legal 
conscience on matters of fundamental human rights, 
regardless of the accident of nationality, 35 

Of the internal effects, Dean Macdonald hopes that the right 

of petition may work "to cleanse and elevate the national 
36 

system". The feed-back, he says, "tends to keep the local 

37 

law open, honest and in step with the state's wider obligations ••• 

it encourages vigilance and responsiveness on the part of 
37 

governments", which has been described by Comte, with 

reference to the European Convention, as "the hidden efficacy 

of the Convention, the influence of its provisions on the 

day to day practice of administration and of justice in the 
38 

countries in which it is in force ••• ". 

To answer the claim that those countries in which the 

right of petition is made most readily available will be 

unduly embarrassed, and their internal orders subjected to 

disruption, it seems clear that the democractic image of 

states such as the United Kingdom, Belgium and West Germany 

has not been unduly tarnished by the several actions which 

have been brought successfully against them under the provisions 

of the European convention. 

The conclusion to be drawn from the above arguments, it 

is submitted, is that the right of an individual, who has been 

the victim of a violation of his fundamental rights, to 

petition an international authority is fundamental to, and 

essential for, the protection of those rights, 
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CHAPTER FOUR 

DEVELOPMENT OF THE UNITED NATIONS RIGHT OF PETITION 

In order to assess the possible effectiveness of the 

Optional Protocgl it is helpful to look briefly at the 

United Nations' non-treaty procedures for receipt of individual 

petitions, and the use made by the United Nations of those 

procedures. Much has been written on the subject of 
1 

individual petition, but this paper will survey the subject 

by reference first, to the Trusteeship Council; secondly, to 

the several resolutions leading up to and culminating in 

ECOSOC resolution 1503; and thirdly, to a treaty procedure 

provided in the International Convention for the Elimination 

of all Forms of Racial Discrimination (hereinafter referred 

to as the Convention on Racial Discrimination). Some 

comparisons with the procedure for individual petition 

provided for by the European Convention will be made later in 

this paper. 

Except for that of the Trusteeship Council, the non­

treaty procedures for individual petition have enjoyed 

limited success in the United Nations. Although the reasons 

are varied, it is important to examine and understand them, 

first, because in so doing perhaps some important lessons 

may be learned which will contribute to the Protocol's 

effectiveness; and secondly, the fact that non-treaty 

procedures have enjoyed limited success makes it imperative 



(a) THE RIGHT OF PETITION IN TRUST TERRITORIES 

Article 87 of the United Nations Charter authorizes 

the General Assembly and Trusteeship Council to accept 

petitions from individuals in a trust territory and to examine 

them in consultation with the administering authority. The 

Trusteeship Council is an offshoot of the League's Mandate 

System, which developed a procedure for receiving and acting 

uponpetitionsfrom persons in a territory under mandate. 

There was also some precedent for the Trusteeship Council's 

procedure in the League's Minorities System {established 

immediately after the first World Wa~, and the Geneva 

Convention signed on the 15th of May 1922 by Germany and 

Pol~nd, in respect of Upper Silesia, Although it is not 

the purpose of this paper to examine the pre-World War I 

right of petition, it should be noted that both of the above, 

the Minorities System and the Convention on Upper Silesia, 

granted individuals and private groups legal standing as 

parties in quasi-judicial proceedings against their own 

governments, Although the success of each is debatable, 

many have accepted that the right of petition was invaluable 
2 

in each. 

Under Article 87, and in accordance with the Trusteeship 

Council's Rules of Procedure, the petitioner need not be an 

inhabitant of the trust territory, and the Council will 
3 

accept petitions from individuals or organizations. The 

Standing Committee on Petitions, set up by the Council on 
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the 13th of March 1952, examined the complaints and if 

necessary would conduct oral hearings (the petitioner was 

permitted to request leave to make oral presentations in 

support of a written communication) and carry out on-the­

spot investigations through the agency of a visiting Mission. 

The Trusteeship Council has dealt with many hundreds of 

petitions in this way, and has been able to manage them 

effectively and usually to the satisfaction of the parties 
5 

concerned. As stated in the previous chapter, fears that 

the Council would be swamped by an enormous number of 
6 

irrelevant petitions were unfounded, suggesting that the 

Protocol should not be discounted for that reason, and that 

the Human Rights Committee, like the Trusteeship Council 

before it, wi'll be able to cope with the separation of valid 

and invalid petitions. 

{b) THE DOUBLE STANDARD 

The willingness of member states of the United Nations 

to accept the right of individual petition for individuals 

in trust territories opens some interesting questions. First, 

it creates the somewhat paradoxical situation where "there 

is a wider and more explicit measure of international 

enforcement of - some - human rights and fundamental freedoms 

of inhabitants of trust territories than in other parts of the 
7 

4 

world." Secondly, and more importantly, although commendable 

in itself, the granting of such a right to these particular 



individuals is indicative of a significant trend in the 

United Nations, the "double standard", a fact which undermines 

the logic and sincerity of those states which oppose the 

right of individuals to petition the United Nations. This 
8 

problem has been discussed at length by several authors and 

need not be re-examined, beyond referring to some of the 

comments made by those same authors. According to Professor 

Humphrey, the "double standard" is in part the reason why 

the non-treaty procedures, such as ECOSOC Resolution 1235 
9 

(XLII), adopted in 1967, have not been effective. Their 

ineffectiveness, he says, results not so much from the 

procedural defects, as from the fact that questions of 

human rights violations and resulting condemnatory resolutions 

"are usually discussed as political matters in an atmosphere 

of political controversy, and the action taken depends as 
10 

much on political as on legal factors." The result, he 

says, is that doors are left open "for the introduction of 
11 

double standards and discriminatory treatment". 

John Carey describes the ambiguity or double standard 

as follows~ 

Until 1965 the United Nation's double standard on 
Human Rights meant simply that individuals' complaints 
could be lodged publicly with a United Nations body 
only when directed against colonial governments 
or against the South African government, and not when 
directed by persons generally against their own 
domestic governments. 12 

In his discussion of petitions being received from Non-Self-

Governing Territories, Kent Tedin describes the Soviet 

attitude towards those petitions. The Soviet delegate, he 



says, "praised the contribution of the petitioners and 

chastised the United States and other Western powers for not 
13 

supporting the Committee's action". The Soviet Union has 

hardly been consistent in its attitude towards the right of 
14 

petition, but is not alone in that inconsistency. The 

double standard has been referred to often in United Nations 

debates. In the 1975 debates in ECOSOC's Social Committee 

on the Programme for the United Nations Decade for Combating 

Racial Discrimination, the Italian and American representatives 

condemned racism in Southern Africa, but spoke also of more 

subtle forms of racism and nee-colonialism in other parts of 

the world which were related to ethnic, religious, linguistic 

and traditional differences, and which "took the form of 

political tutelage ••• backed up by enormous military strength ••• " 
15 

Hopefully, the treaty procedures provided by the International 

Covenants on Human Rights, and the Protocol especially, will 

help bring about the disappearance of this double standard. 

If the victim is able to bring a complaint on his own initiative 

to the Human Rights Committee then perhaps there is a much 

greater chance for "objective consideration in an atmosphere 
16 

of judicial impartiality". 

(c) NON-TREATY PROCEDURES FOR RIGHT OF PETITION 

The right of petition has been a continuous subject for 

debate in the United Nations, and its development as a 



non-treaty procedure for the international implementation 

of human rights must be traced. The right to petition a 

national authority, says Professor Humphrey, is at least as 

"old as the Magna Carta", and is for westerners more than a 
17 

procedural device for the protection of individuals. It 

is, he continues, an essential "part of the right to participate 

in government and a manifestation of freedom of assembly and 
18 

expression." 

The right of petition was a part of the 1947 usecretariat 

Outline" for the International Bill of Rights, or Universal 
19 

Declaration of Human Rights as it came to be known, and 

there were in fact, several attempts to incorporate the right 
20 

into the Declaration. This Outline was used by the 

Drafting Committee of the Commission on Human Rights in June 
21 

of 1947 as the basis for its work. But when the Commission 

on Human Rights decided that the International Bill of Rights 

should consist of "the Declaration", the "Convention" (later 
22 

called "Covenant"), and the "Measures of Implementation", 

the United Kingdom suggested that discussion of the right of 

petition be postponed until it came time to discuss the 
2J 

measures of implementation. From that time the right of 

petition became a procedural matter, apparently not a right 

sufficiently essential in itself to be included in the 

Declaration, but an essential part of implementation 

procedures. The Commission on Human Rights therefore, helped 

ensure that it would not be included in the Declaration, says 

Professor Humphrey, "by thus narrowly defining the right of 



petition, and associating it exclusively with implementation ••• " 

Obviously states were somewhat ambivalent in their 

attitudes to the right of petition because, although it 

was not included in the Universal Declaration, on the very 

day that the Declaration was adopted by the General Assembly, 

the Assembly also adopted resolution 217 (lll)B, requesting 

ECOSOC to ask the Commission on Human Rights to continue 

its examination of the right of petition, the preamble of 

which stated that "the right of petition is an essential 

human right, as is recognized in the constitutions of a 
25 

great number of countries." On the same day therefore, 

the right of petition was both rejected and accepted as 

an essential human right. Those voting against the preamble 

to resolution 217 (lll)B included the representatives of the 

USSR (and her allies), Sweden, China, the United Kingdom, and 
26 

the United States of America -a formidable combination. 

Why the apparent contradiction? The real reason was that 
27 

states feare1 public exposure. Opposition to inclusion 

of the right of petition in the Declaration was too great. 

The matter had clearly become one of implementation; and 

while states in resolution 217 (lll)B were prepared to give 

it the label of "essential human right" and to postpone the 

question for later intensive examination in debates on 

implementation, they were not pr~pared to enshrine the right 

of petition then and there, in the Universal Declaration. 

We should go back to 1947 to better understand the 

reluctance of states to fully accept the right of petition. 

24 
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In its first session, from the lOth to the 24th of February 

1947 at Lake Success, the Commission on Human Rights had 

already abdicated its right to take any action on petitions 

received, declaring specifically that it flhad no power to 

take any action in regard to complaints concerning human 
28 

rights". This proposal was affirmed by ECOSOC Resolutions 

75(V) at the Council's fifth session at Lake Success in 

August 1947, and by the Council again on the 30th of July 
29 

1959 in Resolution 728 F. 

Why did the Commission and ECOSOC take these decisions? 

These were the very instrumentalities created to protect 

human rights, and surely the protection of individuals was 
30 

an essential part of that function. It is not difficult 
31 

to find reasons, and Bruegel gives three of them. First, 

the Commission consisted of eighteen government representatives, 

acting under the restraint of government policies. Secondly, 

the Commission's sessions were limited to one of 6 to 8 weeks 

duration per year, and was unable to cope with the great 

number of complaints. Thirdly, the Commission was not created 

as an investigative or enforcement body, but rather for the 

purposes of drafting. Its first great goal was to draft 
33 

an International Bill of Rights. 

It is submitted that the real reason was one of politics. 

The second reason above, that of too little time, was a 

symptom of the real reason rather than part of the reason 

32 

itself. The General Assembly and its subsidiary instrumentalities 

have normally been able to find time for those matters which 



really interest them. There has always been sufficient time 

to study apartheid, and today, there is usually sufficient 

time to debate the Palestinian question. The fact that the 

Commission consisted of 18 government representatives, and 

not of independant experts, was part of the political reason. 

The Commission was just not interested. 

But if this choice to take no action on complaints was 

political, there was justification for it in the Commission's 

origins. Being a newly created body there is no doubt that 

it was well aware of its mandate. At its first session in 

1947, the Commission established a Sub-Committee on the 

Handling of Communications, the function of which was to 
34 

consider how communications should be handled. It's 

report contained the earliest, or original, statement that 

"the Commission has no power to take any action in regard 
35 

to any complaints regarding human rights". This statement 
36 

was unanimously _adopted by the Commission. 

There were legitimate grounds for this decision, all 

based on a belief that the Commission was not created as an 

investigative body. Articl~ 68 of the United Nations Charter 

provides that "the Economic and Social Council shall set 

up commissions in economic and social fields and for the 

promotion of human rights ••• " Accordingly, the Commission 

on Human Rights was established by ECOSOC resolution 5 (1) 

on the 16th of February 1946, to assist ECOSOC in discharging 

its responsibility of promoting universal respect for, and 

observance of, human rights (Article 62 (2) UN Charter). 



The terms of reference of the Commission, approved by ECOSOC 

resolution 5 (1) of February 1946, direct that the work of 

the Commission shall be directed towards submitting proposals, 

recommendations and reports to the Council regarding several 

matters, including an international bill of rights, the 

protection of minorities ana any other matter concerning 
37 

human rights. 

So there was some basis in the Commission's mandate 

for its decision not to take any action on complaints. 

However, the submission that the decision resulted from a 

lack of interest, rather than an insufficient mandate, 

stands. Just as states feared the inclusion in the Universal 
38 

Declaration of the right of petition in 1948, so had 

they feared in 1946 a procedure which would have encouraged 

individuals to petition the Commission on Human Rights. 

Professor Schwelb believes that the obstacles to taking action 

based on the human rights provisions of the Charter have proved 

to be far less formidable than one might assume. Neither 

the vagueness and generality of the human rights clauses of the 

Charter, he says, 

nor the domestic jurisdiction clause have prevented 
the United Nations from considering, investigating, 
and judging concrete human rights situations, 
provided there was a majority strong enough and 
wishing strongly enough to attempt to influence 
the particular development. 38a 

The same could be said of the Commission's mandate. Professor 

Schwelb proceeds to illustrate his point by reference to 

several cases where action of this type was taken. 



This then, was the attitude of both the Commission and 

ECOSOC towards the right of petition, and it persisted 

until 1967. It persisted in spite of another request in 

1950 by the General Assembly that the Commission consider 
39 

again the right of individual petition. 

This period between 1947 and 1967 was characterized 

by the prevailing double standard, and states' determination 

not to make any use of complaints received. There was always 

an overridingfearby states that the right of petition 

would lead to their being exposed publicly before an 
40 

international forum. Of course the Secretary-General 

continued to receive many thousands of complaints during 

these years, and ECOSOC did circulate confidential lists of 
41 

these communications to its own members. Despite directions 
42 

from ECOSOC in resolution 728 F (XXVIII) that its lists 

of communication be used by the Commission and the Sub­

Commission on the Prevention of Discrimination and Protection 

of Minorities (hereinafter referred to as the Sub-Commission), 

the Commission persisted with the attitude that it had no 

power to take any action in regard to those petitiono. The 

system for receiving petitions for those 20 years has been 
43 

described as "the world's most elaborate waste-paper basket". 

What initiated the breakthrough in 1967? Roger Clark 

sees the change in attitude towards individual petition as 

"a cautious attempt to circumvent the double standard ••• ", 

but Sidney Liskofsky and Professor Humphrey view the change 

rather as a new expression of the double standard, in 

44 

• 



re-vitalized form. Liskofsky sees the renewal of interest 

as a "by-product of African pressures for action on Southern 
45 

Africa", and says of later resolutions that the ambiguous 

style in which they are framed "resulted from the need to 

reflect in them the preference of the Communist and most 

African and Asian states for narrow terms of reference 

focused on colonialism and racial discrimination in Southern 
46 

Africa ••• ". Professor Humphrey also attributes the new 

surge of interest in the right of petition to a change in 

political climate. By the late sixties, he says: 

••• many new states became so motivated by other 
factors, that they were ready in respect to certain 
situations at least to create precedents which would 
open up new possibilities for the international 
protection of human rights and the recognition of 
an international right of petition. 47 

52 

The move towards strengthening the procedures for 

individual petition actually began with Resolution 2144 A 

(XXI) in 1966 when on the 26th of October the General Assembly 

invited ECOSOC and the Commission urgently to consider "ways 

and means of improving the capacity of the United Nations 
48 

to put a stop to violations whenever they might occur. 

The door had been opened; finally procedures were created 

whereby the United Nations could consider specific allegations 

of violations of human rights. 

On the 16th of March 1967, the Commission responded 
49 

with Resolution 8 (XXIII). There is some confusion in 
50 

writings as to what exactly the resolution said. The 

relevant parts of Resolution 8 are as follows: 



The Commission on Human Rights, ••• 

Having regard to General Assembly resolution 2144 (XXI) 
of 26 October 1966 ••• 

1. Decides to give annual consideration to the item 
entitled 'Question of vioations of human rights ••• in 
all countries ••• '; 
2. Requests the ~Sub-Commission_? to prepare, 
for the use of the Commission ••• a report containing 
information on violations of human rights and 
fundamental freedoms from all available sources; ••• 
4. Requests ~Ecosoc_7 to authorize the Commission 
and the Sub-Commission ••• to examine information 
relevant to gross violations of human rights ••• contained 
in the communications listed by the Secretary-General 
pursuant to ~Ecosoc_7 resolution 728 F (XXVIII); ••• 
5. Further requests authority ••• after careful 
consideration of the information thus made available 
to it ••• to make a thorough study and investigation 
of situations which reveal a consistent pattern of 
violations of human rights, and to report with 
recommendations thereon to ~Ecosoc_7; 
6. Invites the Sub-Commission to bring to the attention 
of the Commission any situation which it has reasonable 
cause to believe reveals a consistent pattern of 
violations of human rights and fundamental freedoms 
in any country,... 51 

ECOSOC RES. 1235: 

52 
On the 6th June 1967 ECOSOC adopted resolution 1235 (XLII) 

which noted resolution 8 of the Commission and authorized the 

Commission and the Sub-Commission to examine information 

relevant to gross violations of human rights, contained in 

the communications listed by the Secretary-General pursuant 
53 

to ~Ecosoc_7 resolution 728 F. In paragraph three ECOSOC 

authorized the Commission, after careful consideration of 

the information thus made available to it, to make a thorough 

study of situations which reveal a consistent pattern of 



violations, and to report, with recommendations, to ECOSOC. 

By authorizing the Commission and the Sub-Commission to take 

action concerning complaints in the matter of human rights, 

ECOSOC had reversed the position which it had taken in 

resolution 75 (V), and for that reason must be regarded as 

the real turning point in United Nations procedures for 

individual petitions, and a break through for advocates of the 

right. 

The Sub-Commission went to work immediately, and in 

October 1967, it adopted resolution J (XX), relying on the 

mandate given it by ECOSOC resolution 1235 and Commission 
54 

resolution 8. The resolution recorded in general terms 

that flagrant violations of human rights were continuing, 

and specified certain states which were in violation of 

their obligations under the United Nations Charter. Again, 

much has been written on this resolution; its condemnation 

of Greece and Haiti together with South Africa, Southern 

Rhodesia, Angola, Mozambique and Guinea Bissau; and on the 
55 

Commission's reaction. Expectations were short-lived 

and hopes were dashed. The old double standard prevailed, 

as too many members of the Commission were only interested 

in investigation of violations in the colonies and in South 

Africa. Records of the discussion, resulting from the Sub-

Commission's resolution, in the Commission during February 
56 

of 1968 make sad reading. The good faith of the Sub-

Commission was attacked; allegations and counter-allegations 

were fired in quick succession; and most retreated behind a 



defence of Article 2 (7) and hintervention~ while at the same 

time crying out for investigation and condemnation of Sou,th 
57 

Africa. 

ss 

Obviously, the next step for the Sub-Commission was to 

devise some satisfactory procedure which would enable it to 

carry out its mandate under resolution 1235. As usual, it had 

been a struggle to achieve sufficient consensus on the substantive 

provisions of ECOSOC resolution 1235, but it was, and still 

is, an even greater struggle to make them work. The Sub-

Commission could not afford to "rock the boat" again. It 

went to work and in October 1968 adopted a resolution on 

procedures for receiving complaints, known as "the Humphrey 
58 

rules", which was submitted to the Commission, which in 

turn submitted a draft resolution on procedures to ECOSOC 
59 

in 1969. The main provisions of these two texts were 
60 

adopted by ECOSOC on the 24 May 1970 in resolution 1503 (XLVIII). 

ECOSOC RESOLUTION 1503 

This resolution directs the movement bf a petition 

through three distinct stages; from Working Group, to Sub­

Commission, to Commission, It further authorizes reports to 

ECOSOC, or the creation of an ad hoc committee of investigation. 

The Sub-Commission is authorized to appoint a Working 

Group of not more than five of its members to meet once a 

year in private for a period not exceeding 10 days immediately 

before the Sub-Commission itself meets to consider all 

61 



communications (the original petitions received by the 
62 

Secretary-General pursuant to ECOSOC Resolution 728 F (XXVIII». 

with a view to referring to the Sub-Commission those communications 

which, in the opinion of the Worldng Group, "appear to reveal 

a consistent pattern of gross and reliably attested violations 
63 

of human rights and fundamental freedoms ••• " The enormous 

number of petitions, is of course, the justification for 
64 

the Working Group. 

The Sub-Commission must then meet in private and on the 

basis,first, of the communication referred to it; secondly, 

any government replies; and thirdly, any .. other relevant 

informationm" must decide which of them will be referred to 
65 

the Commission. 

The Commission must then decide, first, whether a communication 

requires further study by the Commission and a report with 

recommendations to ECOSOC, or secondly, whether an ad hoc 

committee should be appointed by the Commission to investigate. 

The conditions of investigation however, are first, that the 

government concerned consents: secondly, that the investigation 

is carried out with the co-operation of the government 

concerned; thirdly, that all available means of remedy at the 

national level have been exhausted; fourthly, that the 

situation must not be one which is already being dealt with 

by a regional organization or by an instrument or agency of 

the United Nations; and finally, that it must not be one which 

the state concerned wishes to submit to other procedures in 

accordance with international agreements to which it is a party. 

66 

67 
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Important as resolution 1503 is, there was still the 

rules on admissability to be drawn up. Resolution 1503 

had directed the Sub-Commission to devise "appropriate 

procedures for dealing with the admissability of communications 

received by the Secretary-General under" ECOSOC resolutions 
68 

728 F and 1235. In other words, how should the petitions 

be screened, and by what criteria should they be judged 

proper or improper? 

SUB-COMMISSION RESOLUTIONS 1 and 2 (XXIV} 

The Sub-Commission finally adopted the necessary rules 
69 

of admissability in resolutions 1 and 2 (XXIV), which 

represent the most recent major development in United Nations 

non-treaty procedures for receipt and examination of individual 
70 

petitions. It follows that much has been written about thema 

The standards and criteria established by Resolution 1 

for the admissability of communciations may be summarized 

as follows. The object of the communication must not be 

inconsistent with United Nations human rights instruments 0 

and will be admissable only if they may reasonably reveal a 
71 

consistent pattern of gross and reliably attested violations. 

Communications may originate from a person or group of persons 

who are victims, or from a person or group of persons who 

have direct and reliable knowledge of violations, or from 
72 

NGO's not resorting to politically motivated stands. 

Anonymous communications are inadmissable, as are those which 



are abusive, manifestly political or based exclusively on 
73 

58 

media reports. Further, communications will be inadmissable 

if domestic remedies have not been exhausted (unless those 

remedies are ineffective or have been delayed unreasonably), 

or if the communication is not submitted within a reasonable 
74 

time after the exhaustion of domestic remedies, Resolution 2 

states that the Working Group shall consist of 5 Sub-Commission 

members, to be selected by the Chairman, and representing 

the geographical areas of Africa, Asia, East Europe, West 
75 

Europe and other States, and Latin America. 

What do all of these words mean; how effective has the 

procedure been since the Sub-Commission resolutions were 

adopted; and how effective will they be? It is impossible 

here to analyze in total the two resolutions, besides it has 
76 

already been done, But it is helpful to look at what some 

of the commentators have written, and to make some observations. 

First, it must be recognized that the wording of the 

two Sub-Commission resolutions is loose, and as Professor 

Guggenheim says of them, "the interpretation given those 

provisions will determine whether the resolution has created 

a forum for the consideration of human rights violations in 
77 

fact or in form only", Professor Newman criticizes the 

Sub-Commission resolutions, but concludes that they are 

deserving of a fair chance, and "cry out for interpretations 
78 

that are nurturing and not niggardly", 

Secondly, their great handicap is their confidentiality. 

It is difficult to assess the effectiveness of the Sub-



Commission's work because of this very secrecy. Looking 

beyond the Sub-Commission's obvious drafting problems in 

1970 and 1971, Professor Newman describes what actually 

happens to an author's petition today and recognizes 

confidentiality as the greatest dilemma confronting a 

petitioner and his counsel. The Sub-Commission's meetings 

are private, the Working Group~ work shall be communicated 

to the Sub-Commission confidentially. The governing rule is 
79 

one of confidentiality. Where does that leave authors 

S9 

and their lawyers, Professor Newman asJ{s, to which he replies, 

In hopelessly complete ignorance, unhappily. They 
get absolutely none of the protections that due 
process, natural justice, and similar concepts 
rightfully are presumed to ensure. 80 

And yet, Professor Newman believes that the rules can be made 

effective. His solutions to this problem of confidentiality, 

and his recommendations for interpretation, are that petitioners 

must be told when no action will be taken, or postponed, or 

what action has been taken; that the accused government has 

received the petition; that all attached documents have been 

forwarded to the government in question, and to the Working 

Group in the working languages; and finally, Professor Newman 

says, ''neither they nor the accused government (or counsel) 

should witlessly be excluded from meetings of the Working 
81 

Group and Sub-Commission." 

Thirdly, there are some problems connected with the 

Working Group as it was organized by resolution 2 (XXIV). In 

1972 the 5 members were asked to examine 27,577 communications, 



of which it considered approximately 20,000, and singled out 
82 

a few. Ten days is insufficient time for so few members 

60 

to consider so many petitions. Further, there is no provision 

to prevent the member examining a petition from being a 

national of the state involved. Despite the fact that 

members are experts who must act as independents, and not 

as representatives of their respective governments, in the 

absence of such a provision there will be some valid petitions 
8J 

that will never be considered on the merits. Professor 

Cassese reveals that the expert from Ecuador did make a 

suggestion to this effect, but it was apparently passed over 
84 

or just not accepted. Professor Cassese suggests that there 

should be a system of temporary disqualification to prevent a 

member from examining a complaint against his own government, 

as there is in the I.L.O. procedure for protecting trade 

union rights, and that an alternate to each member of the 

Working Group should be appointed each year from the same 

geographical area. In this way the geographical balance would 

be maintained when the alternate is called upon to replace 

a member with regard to the particular case for which the 
85 

latter is disqualified. 

Fourthly, and to return to resolution 1 (XXIV), a petition 

shall be inadmissable if ''inconsistent with the relevant 
86 

principles of the Charter". Surely this does not imply 

that a state against which a communication was directed could 

avoid responsibility by relying on Article 2 (7) of the 

Charter and stating that the matter was one within domestic 



jurisdiction. Professor cassese says not, because only those 

communications which reveal a consistent pattern of gross 

violations come within the Sub-Commission's competence, and 

the Article 2 (7) defence in these circumstances would not 

61 

be justified, "since it is definitely the practice of the 

United Nations to take the position that massive and flagrant 
87 

infringements of human rights are of international concern." 

Fifthly, paragraph 3 (a} of resolution 1 requires that 

the communication "contain a description of facts and must 

indicate the purpose of the petition and the rights that 

have been violated". What are the "rights that have been 

violated"? It does not mean the facts of the violation 

because the preceding clause already requires a statement of 

the facts. Whether or not a petitioner has correctly 

included a "right'' which has been violated, Professor Guggenheim 

says, 

will thus ultimately depend on the individual reaction 
of the members, a situation that creates great 
potential for abuse. Some enumeration of the rights 
intended to be protected, providing that enumeration 
is not construed as a limitation, would be preferable." 88 

Presumably the members will look to the Universal Declaration 

and all other relevant United Nations Conventions and Declarations 

for direction, despite the fact that some member states may 

question their legality, or have not ratified them. Another 

matter for concern is that the petitioner may be unable to 

state in legal terms (and such appears to be required) 

the nature of the right violated. Professor Guggenheim notes 

that a draft resolution was submitted by Fergusen, Humphrey 



and Javigry providing that "no particular format shall be 
89 

required for admissability", but it was not adopted. 

Professor cassese's opinion of paragraph J (a) is that it 

is to be hoped that its condition "will be regarded by the 

Working Group as minor requirements, whose absence will 
90 

not involve per se a rejection of communications." 

A sixth matter is that of paragraph J (c) which makes 

inadmissable a communication which "has manifestly political 

motivations". It is Professor Guggenheim's opinion that this 

exclusion can, "perhaps more than any other criterion, be 

used to bar consideration of any claim a state desires 
91 

suppressed«. This restriction is not defined, vests too 

much discretionary power in the Working Group, and may 

preclude examination of too many communications, as most 

violations of human rights occur in the context of political 

struggles. Further, how is the Working Group to ascertain 

62 

the petitioner's motive, or decide whether or not the complaint 

is "manifestly" political? If the Working Group will interpret 

"manifestly" as meaning "only political", that is, if its 

only purpose is to attack the state, then ·perhaps it will 

not be too great a threat to the procedures' effectiveness. 

But despite the political motivations, a violation may still 

have occurred, and surely the criterion in this regard should 
92 

be simply, did a violation occur? If so, then the petitioner's 

motive is irrelevant. 

One might examine ECOSOC resolution 1503 and the Sub-

Commission resolutions 1 and 2 of 1971 in much greater detail. 



But what does a theoretical evaluation of these non-treaty 

procedures for receipt of individual petitons reveal? Are 

treaty procedures as provided for in the Protocol necessary? 

It can be said in favour of these non-treaty procedures that 

they have established firmly the basic principle that the 

United Nations does share some responsibility for the 

protection of human rights, and they have established the 

right of individual petition as a means of international 

implementation. Secondly, they have undoubtedly had a 
93 

restraining influence on some states in some circumstances. 

Thirdly, although it is easy to criticize the loopholes which 

have resulted from collective drafting, the results in terms 

of eventual acceptance of the right of petition may be 

positive. In Professor Cassese's words: 

The importance of their being adopted with virtual 
unanimity should not be underestimated; it is 
obviously true that general consent on a legal text 
is more relevant for its effective implementation 
than if it had been more properly drafted but lacking 
in broad-scale acceptance. 94 

One might wonder if this is such an obvious truth, but the 

question of drafting compromises, and ratification, is 

discussed elsewhere in this paper. 

Fourthly, and an important achievement of the Sub­

Commission rules, is that they have taken a wide and liberal 
95 

view concerning the source of communications. The 

inclusion, in the four categories of sources, of NGO's 
96 

having direct and reliable knowledge, and of individuals 
97 

with a second-hand knowledge of the violations, is most 
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commendable. Obviously, there will be many victims who for 

reasons of fear, imprisonment, or inadequate resources, 

will be unable to benefit, without assistance, from the new 
98 

United Nations procedures. 

Most of the criticisms of the non-treaty procedures have 

already been mentioned. First, they suffer from terminology 

which is more political than legal, and which provides too 

many opportunities for an interpretation unfavourable to the 

petitioner (examples being the references to "rights which 

have been violated", "contrary to the provisions of the 

Charter", and "manifestly political motiva:tions"). 

Secondly, the proceedings are too confidential, which 

appears not to serve their purpose. Failure to provide the 

petitioner with notice of action taken may discourage 

victims, and harm the authority of the United Nations 

regarding its responsibility for protecting human rights. 

Thirdly, the rules provided by resolution 2 for the 
99 

Working Group are inadequate. Fourthly, it appears that 
100 

complaints can be filed only after the violations, and 

there are no provisions for prompt consideration of urgent 

violations, that is, those that are taking place, or are 

about to take place. 

Fifthly, the new procedures will only permit examination 

of "a consistent pattern of gross and reliably attested 
• • t1 • 

v~olat1ons, or 1t must be supported by other communications 

alleging similar violations, which together, reveal a consistent 
101 

pattern of violations. Further, it may be difficult to 

• 



65 

establish this "consistent pattern:, especially, as Prasad 

says, "by the victims of torture who are still under detention, 
102 

not to mention the victims who have already been killed". 

Sixthly, turning to ECOSOC resolution 1503, there is the 

requirement that an investigation by the Commission's ad hoc 

Committee "shall be undertaken only with the express consent 

of the state concerned and shall be conducted in constant 

co-operation with that state and under conditions determined 
103 

by agreement with it", which, although politics is the 

art of the possible, and this requirement was no doubt 

essential to the Sub-Commission's successful compilation of 

rules, seems to be self-defeating and unlikely to result in 

a genuine investigation. 

Finally, resolution 1503 limits the Commission to the 

compilation of a report with recommendations (whether it be 

as a result of its own thorough study, or a result of an ad hoc 

Committee's investigation) which will be forwarded to ECOSOC. 

The Council in turn, is directed by Article 62 of the Charter 

to make recommendations on matters of human rights to the 

General Assembly, to the Members of the United Nations, and 
104 

to the specialized agencies concerned. One wonders 

what action will be taken by these more politically motivated 

bodies to stop and prevent human rights violations wherever 

they might be found. The record does not speak well for 

future positive action. 

Having made a brief theoretical assessment of the new 

procedures, they should be evaluated in light of what has 
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actually happened since their adoption. Have the Sub-Commission 

and Commission made them work, and do the procedures have 
105 

some practical function? 

The procedures have been used, but due to their 

confidentiality, the results cannot be fully known or examined. 

Without.access to the private meetings it is impossible to 

ascertain the positions taken by members of the Working Group, 

Sub-Commission or Commission. The work done is traceable 
106 

only from press reports, arising from newsleaks. 

Liskofsky summarizes Sub-Commission and Commission activities 

as follows. In the summer of 1972 the working group referred 

several cases to the Sub-Commission which returned them for 

further study. In the summer of 1973 the Sub-Commission 

transmitted some cases to the Commission which at its 1974 

session decided to postpone action on them, and established 

another working group, its own, to examine the cases and to 
107 

submit recommendations at its February-March session in 1975. 

This new working group transmitted eleven cases to the Commission 

in 1975, but the Commission established a new working group 

with instructions to meet a week before its 1976 session to 
108 

examine eight of the eleven situations. 

What indeed is being done? Now we understand the 

frustrations of Professor Newman (legal counsel in the 1972 

Greek case for four private organizations, and a group of 
109 

Americans and Europeans), and his criticism of the rules 

requiring confidentiality. It is Liskofsky's opinion that the 

double standard pervades any work attempted under the new 



procedures. The Commission's failure to recommend any action 

by ECOSOC confirms, he says, "that the East European and 

Third World blocs have not relinquished significantly their 

resistence to a meaningful, general complaint procedure 

67 

applicable to all gross violations ••• they prefer the approach 

of special procedures applied ad hoc to situations to which 
110 

the majority may wish the Commission to devote attention." 

Undoubtedly, there is room for a mixture of pessimism and 

hope when one reviews what little information there is to 

review, on the implementation of resolution 1503 and the 

Sub-Commission resolutions. It is clear that confidentiality 
111 

poses a genuine dilemma. 

However, every effort must be made to make these non-

treaty procedures work effectively. The Convention on 

Racial Discrimination and the CP Covenant bind only those 

states which ratify them. Nor can states be forced to accept 

the optional provisions of the Convention on Racial Discrimination 

and the Protocol. As Professor Humphrey said in his report 

to the International Law Association, "since it is precisely 

those states in which human rights are most likely to be 
112 

violated that will probably withhold their agreement", 

every effort must be made to establish implementation procedures 

independently of treaty obligation. The small number of 

ratifications places the Protocol at a great disadvantage 

when one compares its possible effectiveness with the non-

treaty procedures. 



(d) THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL 

FORMS OF RACIAL DISCRIMINATION 

68 

The Convention on Racial Discrimination (as it is referred 

to hereinafter) gives us some idea of how the Protocol may 

be accepted by states. Article 14 of this Convention provides 

that a State Party may recognize the competence of the Committee 

on the Elimination of all Forms of Racial Discrimination {hereinafter 

referred to as the Committee on Racial Discrimination) to 

reveive communications alleging violations by that State 

Party from individuals or groups of individuals within its 
113 

jurisdiction. 

This Article was adopted in the Third Committee by 
114 

66 votes to none with 19 abstentions, but of the 85 

subsequent ratifications only 4 States Parties have made the 

declaration under Article 14 {Costa Rica, Netherlands, 
115 

Sweden and Uruguay). 

The relevant sub-provisions of Article 14 are as follows. 

The state making the declaration may establish or indicate 

a body within its national legal order which will receive 

petitions and keep a register of such petitions, copies of 

which will be filed annually with the Secretary-General, who 

will not publicly disclose them. If the petitioner fails 

to obtain satisfaction from this body, he may communicate the 

matter to the Committee on Racial Discrimination within 6 

months, whereupon the Committee on Racial Discrimination 

shall, without revealing the petitioner's identity, confidentially 



bring such communication to the notice of the state concerned. 

The state must submit its explanation by way of reply, on 

receipt of which the Committee on Racial Discrimination shall 

consider both communications and then forward its suggestions 

and recommendations to both parties. The Committee on 

Racial Discrimination shall also include in its annual 

report to the General Assembly {see Article 9 (21) summaries 

of the communications and of its own suggestions and recommendations. 

Paragraph 9 of Article 14 says that the Committee on Racial 

Discrimination shall be competent to receive petitions only 

when 10 States Parties have made the appropriate declaration. 

The Committee on Racial Discrimination consists of 18 

experts of high moral standing and acknowledged impartiality 

elected by States Parties from among their nationals, 

who shall serve in their personal capacity (Article 8 (1)). 

The Convention does not however, set forth any provisions 

to give effect to the requirements of impartiality and 

independence; there is nothing to stop a state from influencing 

members of the Committee on Racial Discrimination. Each 

State Party may nominate only one candidate (Article 8 (2}), 

and that candidate, if elected, owes his election to his 
117 

state. States Parties are responsible for the expenses 

of its national who is a member of the Committee on Racial 

Discrimination (Article 8 (6)), and is in fact therefore, his 

employer. Indeed, Professor Schwelb recounts one instance in 

which a member of the Committee on Racial Discrimination 

"participated in the consideration of the Committee's report 

116 



by the General Assembly (26th Session) as representative 
118 

of his government ... 

Comparison might be made with the ILO Committee of 

Experts whose members are disqualified if they also hold 

a position which makes them dependent on a government. They 

must enjoy in practice complete security of tenure as members 
119 

of the Committee of Experts. 

Comparisons will be made later in tnis paper in an 

examination of the Human Rights Committee established under 

Article 28 of the CP Covenant. But what does the Convention 

on Racial Discrimination, and in particular the optional 

procedure for receipt of individual communications, tell us 

about the Protocol? 

The very limited number of declarations recognizing 

the Committee on Racial Discrimination's competence to 

70 

receive communications from individuals or groups of individuals, 

is not encouraging. First, the Convention has been widely 

ratified. Second, the Convention by its nature is more 

specific than the CP Covenant. It does not cover the wide 

range of civil and political rights which are the substance of 

the CP Covenant, and which therefore, are more likely to invite 

opposition from more states than is the Convention of Racial 

Discrimination. Third, the Convention espouses a cause, or 

rights, which have enjoyed greater support from m~mbers 

of the United Nations during the fifties, sixties and seventies 

than have the civil and political rights of the CP Covenant. 

Why then, one wonders, should the Protocol be more successful 



than the Convention on Racial Discrimination in providing 

an effective procedure for complaints by individual petition? 

Perhaps individual petition will not be a significant part of 

international implementation for a long time yet? 

71 
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Chapter t;: TtfE OPTHHT.AL PROTOCOL 

The purnose of this last chapter is to examine the 

nrovisions of the Protocol end to determine whether the:r 

so 

are cana~le of hreathin" life into the treaty and non-trenty 

procedures for individual petition, and mokinp them a viehle 

and effective means of international implementation. There 

hein~ very little United Nations judicial or quasi-judicial 

precA~ent to which reference can be made, it will he riecesAnry 

to look to the procedures of the ILO and the European Conven­

tion for some guidance as to how the Protocol provisions mny 

he interoreted. But first, some general comments concerninr, 

. the Protocol. 

Hhereas the United nations non-trea.ty procedures permit 

t.h~ consideration of communications which alle~e a consistent 

nattern of violations, or those which are supported by others 

n11e~in~ similar violations, the great appeal of the Protocol 

is that it authorizes the Human Rights Committee, established 

under Article 2A of the CP Covenant, to admit And consirler 

netitions which allege an isolated violation of hu~an rjghts. 

On the other hand, its wea.kness at present is that only those 

individuals who find themselves within the jurisdictioh of one 

of the 13 States Parties may pet1tion the Committee. Fortuna­

tely, this limited number of ratifications may be a transltory 

weAkness onJy, and with More ratifications the Protocol will 

hecone a truly inte~national MeAns of imolementation. 
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The Protocol has brought us back to the individual victim. 

Not only is the system of state complaints too political to be 

effective, but it is reasonable to assume that if a State 

chose to act, it would only do so if the violations were on 

such a scale and of such enormjty as to justify the involvement 

of a foreign state. Perhaps even this is assuming too much; 

and certainly, few states, if any at all, would offer their 

services as netitioner to nrevent a single violation, no 

matter how outraGeous the violation. 

It was Por this reason that Professor Lauternacht saw in 

the state comnla in t sys tern, a system v-1hi eh amounted in effect 

to a renunciation of the "principle that a fundamental right 

of a sin~le individual is as absolute and as sacrosanct as 
1 

argre~ates of rights or aggregates of nersonsf The same 

could be said of United Nations non-treaty procedures, but 

to a lesser degree, because although they recognize the right 

of individual petition, an individual violation will be ignored 

unless the communication alleges a consistent pattern of gross 

violations,or is nart of a nattern of gross violations. The 

Protocol is the nroduct in nart, of an attempt to restore that 

nrinciple of which Professor Lauterpac~t wrote. 

In examinin~ the Protocol we should remember that like 

most human ri~T,hts legislation, it was created out of dilemma, 

the so1utions to which gave birth to new and continuing dilemmas. 

The original dilemma of conflict and confrontation is well 

lmown. There was confli et hetween narticularization and corn-

nrehensiveness, conPlict over confronting lesa1 and ideological 
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principles, and conflict over whether the P~otocol should be 

optional and therefore avoidable. Compromise and modification 

were the solutions to conflict, which in turn have left us 

with the neH diJ.er1ma of ambiguity and questionable justic ia-

bility. Dean ~acdonald exnlains the nroblem thus: 

"In order to find general approval, an international 
authority, empowered to deal comprehensively and 
systematically v.Jith complaints of individuals and 
grouns of individuals against their own governments, 
must be built on the unambiguous provisions of an --> 

agreement freely accepted by the states concerned"~ 

One of the handicans of the Protocol is that it is not built 

on unambiguous provisions, the very nature of the General 

Assembly and the United Nations Organization precludes any 

such "legislation''; and another is that it was surely not 

freely accepted by all states concerned,in the sense that some 

accented it because it was as much as they could get, and 

others accented it because it was as little as they could get. 

How important is the Protocol to the CP and ESC Covenants? 

We have looked at many of the reasons why the right of indivi-

dual netition ~ight be significant; and the shortcomings of 

the non-treaty nrocedures suggest that a more positive treaty 

right of tition is necessary. But will·the Protocol really 

make the CP Covenant function? Discussing the Covenants in 

the status 

quo, the nroduct of yesterday's facts and ideas. He bemoaned 

the absence of a right of petition - the only new and exciting 

idea for the nrotection of human rights. Further, he said, the 

Covenants were wei ted heavily in favour of the state. The 

ner~issable limitation claus s left the individual at the mercy 

• 



of the state: as a result the rights included in the Covenants 

had less to do with the inalienable rights of man, thanwith the 

rir,ht of the state to determine these rights and limit the~ for the 

good of the communi 3 However, it is difficult to see how the 

right of petition could alter the stilistance of the CP Covenant 

and free the individual from the situation where he is at the 

mercy of the sta At best, recognition of the right marks the 

11 heginning at leF~st of the juridical emanci tion of man ~rl~ 

It is difficult to assess the practical imnortance of the 

Protocol as meAns of implementation today, and perhaps too 

easy to dismiss it because of the small numher of ratifications. 

But the ratifications will grow in number, and with each one, 

there is a greater chance that the Protocol will be employed to 

help so~eone. If an individual is protected, then in keeping with 

the spirit of the t of individual petit~nn, the nrotocol 

·:.t·:"'erii~tely assumes some significance. 

Further, the Protocol represents something new, a treaty by 

which States Parties are hound to respond to admissahle petitions 

from nersons within their jurisdiction. On a wider scale, it re-

presents, as no the non-treaty right right of retition procedures, 

a new attitude by states towards the international protection 

of human rights. 
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1. LIHITATIONS AND DEROGATIONS IN THE CP COVENANT. 

The limitations and permissable derogations in the CP Co-

venant relate more to the individual's substantive rights than 

to his procedural rights, and therefore will not be discussed 

in detail. 1 The .iustification for making some general, rather 

than specific, comments on them however, is that they will 

determine Jargely whether or not a victimwill netition the 

Committee. 

Article lt. of the CP Covenant permits a State Party to 

deroga fror1 its obligations under the Covenant nin time of 

oublic emergency which threatens the life of the nation and 

the existence of which is officially rroclaimed ••• "but only 

to the extent strictly required by the exieencies of the situ-

ation. Certain obligations T11ay not in any circumstances be 
;J 

derogated from. 

Several Ar cles in the CP Covenant restrict or limit a 

nerson 1 s rights. They may be subjected to restrictions provi-

ded by law; the necessities of national security,or of nublic 

order ("ordre nublic 11
); the requirements of uuhlic health and . -

good ~orals; and the funda~ental rights and freedoms of others.3 

?art ~ of the CP Covenant contains two narticular qualifi-

cations to the rights therein. Article 46 requires that nothing 

in the Covenant should be interpreted so as to impair the 

provisions of the Charter,ortheconstitutions of specialized 

agencies the~selves. Article 47 requires that nothing in the 

Covenant be internreted so as to jmnair the inherent right of 



all neonles to enjoy and utilize freely their natural wealth 

and resources. 

Judicial internretation of these derogations and limita-

tions is needed urgently, but such clarification will be slow 

in coming. It took the ILO over ~0 years to develop its 

present relatively efficient implementation procedures.4 

In 10~9 ~oses Moskovitz was very critic of the limits-

tion clauses which had been proposed for the Covenants, 

because they afforded ''~overnments sufficient latitude to 

encroach unon the rights and liberties of the individual 

without necessarily infringing the Covenants~~ The Commission 

he said,"anoeared to be ~ore concerned with safeguarding the 

freed0m of action of the government than with safeguarding 

6 
thr rights of the individual against governmental encroachment~ 

Rut drafting Covenants which were acceptable to a majority 

of states was yesterday's nroblem, and the fact is that all 

legal systems imnose some limitations on the exercise of rights. 

Today's problem is to determine whether the limitations as we 

have them in the CP Covenant are relevant, reasonable and work-

ahle, rememberjng always that interoretati.on of the limitation 

clauses is critical to the future of the CP Covenant. 

An examole in ooint is the Soviet Union's emigration laws, 

and its assertion that bhe limitations it has imnosed for 
7 

reasons of national secutity are justified by the en Covenant.· 

Of this it should be said first, that it is not for the 

govern~ent of any state to ma~e such an arbitrary assertion; 
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secondly, the presumption should actually lie in favour of the 

individual right, with the government having the burden of justi-

fyinL, the restrictions; thiPdlJI., the .Soviet Union's interpretation 

of the limitations clause deliberately confuses the rule with the 

exception'f and fourthly, thePe must be safecuards against arbitrary 

denial of the right to emigrate on the ground of national security. 

For exaMple, a nerson's act ties should be deemed prejudicial to 

nqtionnl security only if such activities are punishable under 

nenal law and person is actually being prosecuted for the 

offence. 

Moskovitz did take an extreme view of the limita on clauses 

and skofs~y does highl t the problems surrounding their inter-

pretation, hut what really matters is the atMosphere in which the 

Tfuman Rights Committee interprets and applies the limitations. 

An atmosphere favourable to implementation in the United Nations 

in genePal, and the Human Rights Committee in particular, will 

result in internretations favour~Jle to the individual. It is 

submitted that such an atmosnhere is develo7Jine;, and the Protocol 

is an important part of it. One positive result of the .Soviet 

Union's ratification of the CP Covenant, whjch guarantees that right 

to lel'we one's country subject to national security and other 

1irnitations, 10and the Soviet Union's interpretation of that rie;ht, 

is that it may 11be taken as an invitation to an international 

deba concerning the rela onship between thi s basic right and 

the state's claim to limit it on various grounds~111 

In concluRion, two short observations might be made concerning 

tLe 1 ibJtions t0 c:!.viJ and nolitic rights. 
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PirBt, w~o decideA whether or not there is an emerrency which 

threatens the life of a nation? The answer is important, for 

if it is the state which decides, then there is the danrer 

t~at it will do so whenever it is called unon to answer 

alle~ations that it has violated the rights of an individual 

within its jurisdiction. 

Article 1( of the European Convention is in simi1ar terms 

to those of _t\rti cl e I; of the CP Covenant, a 1 though it does not 

expresslv requ1re that the existence of the ou'Jlic emergency 

he "officiall'T nroclaiYTJed" as does .4rticle l1. Article 1t:; has 

not rendered the Euronean Convention ineffective, nor should 

.1\rtjcJe ·'L the CP Covenant. The Euronean Commission in 

the first Cynrus case~ 2 considered that it was "co~netent to 

pronounce on the existence of a nuhlic danger which, unoer 

ftrticle 1c;, would grant to the Contracting Party concerned 

the ri~ht to derogater
1

Jnd added that "the Government should 

be ahle toexercise a certain measure of discretion in assessinG 

the extent strictly required by the exigencies of the situationl 1~n 
This role o+"' the C0Yn'rlission was confir'rled hy the Court of 

qurnan Rig·hts in the Lawless 1S case 1 1.<1hi eh held that it was 11for 

the Court to determine whether the conditions J aid down in 

Artic1e 1( for the exercise of the exceptional right of deroga­

tion hRve heen fulfilled~16 

14hat is this 11nJeasure of discretion''? Its effect is to 

nualifv, hut not exclude, the control hy the Commission and 

the G0urt of the Anolication of Article 1~. 17 It does not mean 

that there is a nresumntion in ravour of the state, because 



by normal legal principles, this would place the burden upon 

the applicant to show that there was not a situation of 

emergency at the time. This is not the case, because in the 

Greek case18 the Commission decided that the "burden lay upon 

the respondent government to show that the conditions justify-

ing measureR of derogation under Article 1') had been and 

continued to be set."19 Professor Jacobs' interpretation is 

that the Court or Commission must consider whether the govern-

ment had "sufficient reason to believe that a nublic emergency 

. d ,,?() ex1ste • ' 

It apnears that Article 15 requires the Commission or 

Court to make judgments of an essentially political character, 
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which was one of the reasons why the French governments refused 

to ratify for many years.?1 Although the Committee under 

Article ('3) of the Covenant is comnosed of members who 11 shall 

serve in their personal capacity", in an atmosnhere more 

politically charged thari in Eurone, the past record of the 

United Nations Organization generally indicates that the 

Committee may he reluctant to follow the European precedent. 

If that is the case, and it is perhans unfair to attempt an 

assessment of what the Committee of experts may decide in the 

future, and it is left to states alone to determine when a 

national emergency exists, then Article !l and the right of 

derogation may be open to some abuse by states. 

Apart from the right to derogate, the second cause for 

concern is the limitation incorporating the notion of 11 ordre 

nub1ic". The notjon of nublic order (the absence of disorder) 



has been confused by the addition of a french translation which 

was added in an attempt to give meaning to the english. This 

concept of "ordre public" allows a government greater discretion 

because, it is submitted, the concept is one which may change 

according to the government's perception of society and morality 

at any narticular time. In other words, the concept is as 

fluid as the mor6s of today's ranidly changin~ society. 22 



~- THE PROTOCOL PROCEDURE. 

The Human Rights Committee, established under Artic 28 

of the CP Covenant, and hereinafter referred to as the 

Committee, may receive and consider written communications 

from individuals wi n the jurisdiction of a state which 

has ratified the Protocol, claiming to be victims of viola­

tions of any of the ghts in the CP Covenant. 1 

Communications are i..nadmisseble if anonymous, an abuse 

of the right of submission, or incompatible with the provi-

2 sions of the CP Covenant. Further, the Committee will not 

consider a communication unless it has ascertained that all 

domestic remedies have been exhausted, and that it is not 

being examined under another orocedure of international 

. t" t. 3 Jnves 1ga ,Ton. 

The Commit e 1 bring admissable communications to 

the notice of the State farty concerned, which must within 

six months pro vi de the Committee with written explanations 

clarifying the matter and the remedy taken, if any.L! The 

Committee shall consider the written submissions of both 
• r) parties in closed meet1ngs,- shall forward its views to each, 
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andshnll include in its annual renort (submitted to the General 

Asse~bly, throuGh ECOSOC, under Article l~S of the CP Covenant) 

a summary of its ac vi es under the Protoco1. 6 

In the event that matter referred to the Committee 

has not been resolved to the satisfaction of both narties, 

there is no nrovision in the Protocol, as there is in the CP 

Covenant (Article ), for the apnointment of an ad hoc 
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Conciliation Commission (with the prior consent of the parties) 

to ms.ke available i. ts "c;ood offices 11 vJi th a view to an 

amicable solution. 

Article 10 of the Protocol requires that provisions of 

the Protocol extend to all parts of federal states; Article 11 

provides for amendments; and Article 12 for denunciations by 

States Parties. 
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3. PROGRESSIVE OR THHEDIATE I!VlPLEMENTATION OF RIGHTS? 

While it is renerallv understood that the economic, 

social and cultural rip.-hts of the ECS Covenant are "pro~res-

sive" in nature, that is, to he inplemented h'r States Parties 

· ...:~ ... t · 1. t · · ...:~ th t · t r · · 1 over a ner1011 OL 1me, 1 1s sa111 a en~oymen o_ ClVl .. 

and nolitical ri ts, on the contrary, is guaranteed immedia-

t l t t b t 2 ,e y a s a e ecomes a par y. 

Article ? o~ the CP Covenant is an undertakin~ in the 

first place, "to respect and to ensure to all individuals" 

within a State Party's territory and subject to its jurisdiction 

the rip:h ts in the Covenant, without discrimina ti ''n. Secondly, 

it is an under i.np;, in sub-paragraph 2, 11 to take the necessary 

steps", in accordance with the constitutional nrocesses of the 

State 0 arty ''to adopt such legislative or other measures as 

may he necessary to give effect to the ri~hts 11 reco~nized in 

tr1e Covenant. 

There seer:s little doubt that at the tine of drafting, it 

was intended that these undertakings were to ensure immediAte 

anolication of civil and nolitical rights~ But do they? 

Could not the CP Covenant he interpreted to justify 

nrogressive imnlementAtion by a State Party? What would be 

the effect of such an internretation on the Protocol, which 

is only procedural, and not concerned lrJith substantive civil 

and nolitical r ts? 

~o answer the second question first, the orogressivity or 

im~ediacy of one's ri~hts is not a matter which will affect the 



right of petition. The question is discussed here because, 

like the substantive matter of derogations and limitations, 

although it wjll not affect directly the process of communi-

cation, it v-!111 certaircly nfPect the outcn:"'"' c:' the: ;:et.itl.on 

once it has been accented by the CoMmittee and is being 

considered with the government response to the allegations. 

It Professor Schwelb's opinion that the question whether 

the C? Covenant "is one of immediate apulication or whether 

States Parties are free to anply it 1orogressively 1 goes to 

very essence of the instrument 11 ~ But perhaps we need 

not despair unduly should interpretation favour progressive 

national imnlementation. First, such a defense will be good 

only for the first or second years immediately following a 

state 1 s ra ti fi ea tion. It cannot be maintained indcfini tely, 

and having waited this long for the Covenants to come into 

force we should not lose faith in the effectiveness of the CP 
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Covenant because of a further comparatively short wait. Secondly, 

it will take that t , and considerably more, for the CoMmittee 

to develop and perfect its imnlementation procedures. Thirdly, 

perhaDs v1e shoulc1 not expect some developing countries to 

imple~ent immediately those civil and political rights which 

have arrived at their present status in other countries, only 

after centuries of nurture. Finally, although !'}erha11s it shou1d 

be~ it seems that adoption of the necessary measures to ensure 

immediate imnlementation is not a condition precedent to a 

State's ratification of the CP Covenant.~ 
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Moving to the second question, what is there in the CP 

Covenant to support an interpretation that civil and political 

rights may be jmplemented progressively rather than immediately? 

First, Article ?J(LJ-) provides that States "Parties 11 shall 

take anpropri e stens to ensure equality of rights and res-

pons ilities of spouses as to marriage, during marriage and at 

its disso~ution". This is by its very terms a "promotional pro-

vision", and the prenaratory work leaves no doubt that it vJas inten-

ded to permit States Parties to appropria measures progres-
6 sively to assure the equaljty of spouses. Professor Schwelb 

maintains however, that as such, it is an "exception.to the 

general rule of the Covenant that the guarantee of the enjoyment 

of rights takes effect as soon as a state becomes a ~arty to the 

Covenant ~' 7 

Secondly, Article 2(2) appears to imply a progressive rather 

than an immediate application. Where not already provided for 

by exis legislative or other measures, each State Party 

u..r1.dert s to take the necessary ste·ps to adopt such legislative 

or other measures as may be necessary to give effect to the 

rights recognized in the Covenant. Article ?(2) must hoHever, 

be re subject to Article 2(1 ), Hhich requires States Parties 

"to respect and to ensure 11 civil and political rights irrespective 

nres~nably, of whether or not there is legislation giving effect 

to those rights. It is submitted that, if there is no such legis-

lation, then not only are the rights guaranteed immedia ly in 

accordance Hith sub-paragraph 1, but they >'Y!Ust be seen to be gua-

ran teerl in accordr-mce Hi th sub-naragranh ? , by the adontion 



of the necessary legislation at the earliest possible time by 

which citizens will fully comprehend the nature of their 

rights, and the protection of those rights. Whether this was in 

the minds of those who drafted the Covenants, or whether sub-

naragraph ? was included as the result of attempts to weaken the 

immediacy of civil and political rights is uncertain, but it is 

an terpretation whi may be made today. 

Thirdly, progressive imnlementation might be discerned in 

Article )!_0(1) by Hhich States Parties undertake to submit reports 

not only on the measures they have adopted to give effect to the 

civil and politic rights, but also "on the progress made in 

the enjoyment of those ri,shts". Article 40(2) requests that 

reports indicate "the factors and difficulties, if any, affecting 

the imnlementation of the present Covenant''• According to Schwelb 

this interpretation is not borne out by the legislative history 

8 of the CP Covenant. Further, it seems apparent that if States 

es are to renort on their citizens' enjoyment of riGhts, 

then those citizens must already have been endowed with those 

r ts, and connotations other than immediacy which might be 

attached to the Article are unwarranted. Moreover, on reflection, 

it seems entirely anpropriate that a nrovision should have been 

included in the Covenant compelling States Parties to report on 

progress made, and developments, in ensuring the protection 

civil and political ri s, at a tir1e when it seemed unlike 

that ~tates would accept the right of pe tion as a means of 

1 er1en ta ti on. 
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nally, there is the 11 colonial clause~~ Although Article 1 ( 1 ) 

states that "all peoples have the right of self-determination", 

Article 1 (3) elaborates by adding that States Parties, "including 

those having responsibility for the administration of Non-Self-

Governing and Trust Terri es, shall promote the realization 

of right of self-determination, and shall respect that right •• ~ 

These words might suggest that the right may be implemented 

progressively. It is submitted hov.wver, that again sub-paragraph 

3 must be read subject to sub-paragranh 1 which clearly indicates 

that right of self-de rmination is an ir'1:11ediato one. The 

s~~e reasoning may be applied in this case, as in the case of 

Articles 2(1) and 2(2) above. The existing r of self-deter-

mination must he promoted in these territories, presumably by 

apnropriate legislation and by bringing to the tention of 

nersons in such territories the fact that they may exercise their 

right of self-determination. It simply means that these nersons 

must not be left in ignorance of their rights. 

It is safe to conclude that, apart from Article 23(4), 

the civil and political rights of the CP Covenant take effect 

immedia ly unon a state's ratification. The Committee should 

not therefore,concern itself with the possible state defense of 

orogressivity, and we need not wait that extra one or two years 

while States Parties proceed with the progressive implementation 

of civil and nolitical ri ts. Similarly, the practitioner may 

advise his client to proceed with his communication under the 

Protocol, immediately when his rights have been infringed, so 

long as the ~ntter in disnutP is not one of equality of snouses. 



4. RATIFICATION - OPTIONAL AND SEPARATE 

The fact that the Protocol is optional and separate 

may cause the pessimist to doubt its effectiveness as a 

means of international implementation. This, he may say, is 

its most obvious characteristic, because as a separate 

instrument it can be avoided more easily by states who choose 
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to ignore the right of petition. How and why was the Protocol 

separated from the CP Covenant? 

The right of petition was not included in the draft 

Covenant as submitted by the Commission in 1954, and it was 

not until 1966 that it received serious consideration, when 

the representative from the Netherlands proposed that the 

Third Committee include·the right of petition as a method 
1 

of international implementation. This proposal was supported 

by a group of Afro-Asian states which had, so to speak, 

entered the implementation debates as mediator between the 

extreme views of those states who, on the one side, advocated 

strong international measures, and those on the other, who 

advocated national sovereignty undiminished by international 
2 

implementation measures. Even this Afro-Asian bloc however, 

viewed the right of petition as the fourth and final stage 

in implementation, for which states were not yet ready. Its 

inclusion was to allow for a development in attitudes and 

changing conditions, which would, some time in the future 
J 

permit the use of individual petitions. 
4 

A draft article was prepared; but on a motion by 



Lebanon, the Third Committee decided by 41 votes to 39, with 

16 abstentions that the draft article be included in a 
5 

separate Protocol. Finally the Third Committee approved by 
6 

59 votes to 2, with 32 abstentions, a separate Protocol 

which was to be annexed to the CP Covenant. 

The Protocol was separated from the CP Covenant because 

the USSR, its allies, and some other states opposed the 

concept of individual locus standi in international matters. 
7 

Insertion of even an optional right of petition in the CP Covenant 

would have implied recognition of the individual, and therefore 

prevented states from ratifying the CP Covenant. The 

provision of a separate Protocol ensured the uaanimous 

adoption of the CP Covenant, and also the adoption of the 

Protocol. 

The result was that the General Assembly adopted 

resolution 2200A(XXI) unanimously on the 16th of December 

1966. In separate votes the ESC Covenant was adopted by 

a vote of 105 to 0, the CP Covenant by 106 votes to 0, and 
8 

the Protocol by a vote of 66 to 2, with 38 abstentions. 

The large number of abstentions may lead to the assumption 

that because the Protocol is optional and separate it will 

be ignored by so many states as to render it quite ineffective. 

There is some basis for such an assumption. First, only 

4 of the States Parties to the Convention on Racial Discrimination 

have made the declaration under Article 14 which recognizes 

the right of individuals to petition the Committee on Racial 

Discrimination, and that Convention was adopted unanimously. 
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Secondly, it is a long way from the adoption of a resolution, 

even if without dissent, to its ratification. This has been 

especially so with Article 14 of the Convention on Racial 

Discrimination, the GP and ESC Covenants, and the Protocol. 

Of the 66 states which voted for the Protocol in 1966, only 

13 have ratified, which indicates the huge gap between words 

and action. The International Commission of Jurists has said 

of this dilemma: 

Each year the General Assembly adopts without dissent 
resolutions calling on member States which have not 
yet done so to ratify the Covenants and the Convention 
on the Elimination of Racial Discrimination. Many 
of the governments which vote for these resolutions 
each year are the very ones which have made no 
serious attempt so far to ratify these instruments, 9 

Certainly these are reasons to assume the worst. 

However, there are several reasons why this assumption 

should not be made too readily. First, it is apparent that 

the locus standi of the individual is being accepted by more 
10 

states as time passes, as indicated by the growing number 

of international agreements which recognize individual rights. 

Further, it is reasonable to assume that an increasing number 

of states will be persuaded by the continuing success of the 

European Convention to give serious consideration to ratifying 

the Protocol, Obviously momentum is very important to the 

development of a successful system of international implementation, 

and for the Protocol in particular. 

Secondly, the defence of »domestic jurisdiction» is 

losing its credibility under weight of the argument, among 

others, that there is nothing to prevent member states from 



surrendering their sovereignty in certain instances to the 

United Nationso 

The third reason is that over the course of several 

years, and as people become better educated in human rights, 

ratification of the Protocol will be looked upon not only as 

apolitical necessity, but as a prestigious event by an 

increasing number of states, This however, is based on an 

assumption,first, that the machinery for receiving individual 

petitions will become effective and efficient; and secondly, 

that people will muster sufficient self-interest to demand 
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from their governments the right of .. appeal" to an international 

authority. 

Finally, there is no difference in law between the insertion 

of an optional right of petition in the CP Covenant, and the 

establishment of a separate Protocol, except that by inserting 

it in the main instrument there is an implied recognition 

by ratifying states of the right of petition. The existence 

of a separate Protocol may even be more conducive to state 

ratification. Rather than being .. out of sight, and therefore 

out of mind", as some states had hoped, the Protocol as a separate 

entity in its own right may better attract the attention of 

people and states. The fact is that the Protocol has been 

ratified by more states than have declared their recognition 

of the right of petition under Article 14 of the Convention 

on Racial Discrimination, despite the apparent popularity 
11 

of the latter Convention, Perhaps Article 14 is overshadowed 

by the implementation systems of reporting and state complaints 
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which are incorporated into the Convention on Racial Discrimination 

and which enjoy greater acceptance by a greater number of 

states. 

Now that the Protocol is in force, and the Committee 

will soon be receiving petitions, it is imperative that the 

attention of states be brought to the urgent matter of 

ratification. As a treaty for the international implementation 

of human rights, the Protocol now depends for its international 

effectiveness on the maximum possible number of ratifications. 
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5. SOURCES AND "VICTIMS 

Unlike the procedures of the European Convention, the 

Convention on Racial Discrimination, and the United Nations 

non-treaty procedures, it appears that the only source from 

which individual petitions may be received under the Protocol 

is the individual claiming to be the direct victim of the 

violation. But is this in fact so? What interpretation will 

the Committee give to the word "individual", and how effective 

will the right of petition be, if limited to the direct 

victim? 

The Protocol provides that the Committee may "receive 

and consider, as provided in the present Protocol, communications 

from individuals claiming to be victims of violations ••• ~~. 

Article 25 of the European Convention is much more liberal 

in its direction that the Commission may receive petitions 

from "any person, non-governmental organization or group of 

individuals claiming to be the victim of a violation". Article 

44 of the American Convention provides that "any person or 

group of persons, or arty non-governmental entity legally 

recognized in one or more member States of the Organization, 

may lodge petitions ...... Article 14 of the Convention on 

Racial Discrimination authorizes its Committee to "receive 

and consider communications from individuals or groups 

of individuals" within the jurisdiction of a state making 
1 

the necessary declaration. Finally, and perhaps the most 

liberal of all, Sub-Commissicn resolution 1~ approved at its 
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24th Session in 1971 (hereinafter referred to as the Sub­

Commission resolution) states in Article 2 (a) that "admissable 

communications may originate from a person or group of 

persons who, it can be reasonably presumed, are victims of 

the violations ••• any person or group of persons who have 

direct and reliable knowledge of those violations, or non-

governmental organizations acting in good faith ••• and having 
2 

direct and reliable knowledge of such violations". 

First, what interpretation will the Committee give to 

the word "individual" in the Protocol which, when compared 

with the procedures for receiving petitions listed above, 

appears extremely limited? 

The Third Committee records offer no clue as to what 

exactly states meant, except that the preamble (which, with 

Article 1 of the Protocol) contains the word, was adopted by 
3 

57 votes to none, with 22 abstentions. Under the European 

Contention and the Protocol the "person", or "individual" 

making the petition must be a "victim". The European 

Commission has held that the individual need not be a direct 

victim, but will accept petitions from indirect victims, 

such as a mother whose complaint related to the conviction 
4 

and sentence of her son, or where a woman whose husband had 
5 

been detained in a mental institution. Similarly, the 

Commission (without answering the question of whether the 

petitioner was a "victim" within Article 25 of the Convention) 

heard the complaint of an uncle, that his nephew and niece 
6 

were being educated contrary to his wishesr and the 



complaint of an applicant who claimed that as a member of 

the general public his rights had been affected by an alleged 
7 

radio and television monopoly in Sweden. 

It is the opinion of Messrs. Boyle and Hannum, counsel 
8 

in the Donnelly case (brought before the European Commission 

in 1972) that under Article 25, "victim" also includes a 
9 

future victim. They also make the point that an individual 

may raise not only allegations that his own particular 

rights have been violated, but also the issue of whether 

or not a particular administrative practice is compatible 
10 

with the European Convention. It is impossible to 

anticipate the reaction of the Committee to such an allegation, 

brought under the Protocol; just as it is difficult to predict 

whether or not the Committee will be persuaded by European 

jurisprudence to go beyond the apparent meaning of the word 

''individual" in the Protocol, and give it a more liberal 

interpretation. 

Schwelb says of the Protocol that if an individual can 
11 

submit a communication, then so may a group of individuals. 

He does not extend the interpretation to ihclude N.G.O.'s, 

they being legal persons different from the individuals who 
12 

form them. It is submitted that in view of past strong 

opposition to the right of petition, the Committee will most 

likely interpret "individual" to mean the direct victim only. 

But much will depend on the composition of the first Committee 

to be elected (which is discussed later in this paper), and 

its general attitude towards the right of petitiono The 
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Committee might be influenced to some extent in its interpretation 

by the reasonable and more general terms of the 1971 Sub-
13 

Commission resolution, which includes as legitimate 

petitioners persons or groups of persons having direct and 

reliable knowledge of the alleged violations, and WGO's. 

Perhaps the Sub-Commission resolution is indicative of a 

chan~e in attitude towards the right of petition since 1966. 

If the Committee decides to consider petitions only 

from direct victims, then the Protocol will not be as effective 

in this respect, as all of those instruments above which 

will admit petitions from groups of persons or NGO's; which 

is the answer to the second question posed above. The Protocol 

is remiss in denying the possibility of group support to 

those individuals, who for fear or circumstances cannot or 

will not act alone, and is the weaker for the omission. 

Surely there is a role for the NGO in the right of 

peition. The NGO receives explicit recognition in Article 71 

of the United Nations Charter as a source of information 

to be utilized by ECOSOC, and which in fact is utilized by 
14 15 

the ILO and by UNESCO as a source of information, It 

is impossible here to examine the important, and sometimes 

invaluable, contribution made by NGO'S since the second 
16 

World War (and before) to the human rights movement, but 

to deny them access to the right of petition, which the 

Protocol has done, detracts from what has beena progressive 

trend in human rights protection, in spite of strong forces 
17 

which have sought to limit their role, especially in 
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bringing the complaints of individuals to the notice of the 

United Nations Organization. In short, it may not be an 

exaggeration to assert, that because of its greater economic 

and investigative resources, the NGO must take the major 

responsibility for the international protection of individuals, 

under both the Protocol and the non-treaty procedures of the 

United Nations. If they are prevented by formal provisions, 

such as the Protocol, from intervening on behalf of individuals, 

then they must use all of their available resources to work 

behind the scenes to advance human rights, by publication of 

violations, by persuading government representatives, by 

educating the public, and by advising petitioners. 

It should be noted that although the ILO does not accept 

complaints from individuals, the individual may petition the 

ILO through an organization, "an industrial association of 
18 

employees or workers", provided the organization is situated 
19 

in the country to which the complaint relates. 

The conclusion is that the Protocol should be strengthened 

in this respect, either by a very liberal interpretation of • 

the words "individuals claiming to be victims" to include 

indirect and future victims, or by amendment, which the 

Protocol provides for, to include groups of persons and NGO's 

as sources from which petitions will be accepted. 
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6. "SUBJECT TO JURISDICTION" 

A State Party to the Protocol recognizes the competence 

of the Committee to receive and consider communications from 

individuals, "subject to its jurisdiction" (Article 1). These 

words, the representative of Sweden explained, without 

being contradicted, refer only to physical control and 

nationality. That is, he said, "complaints could be lodged 

only by persons under the physical control of" a State Party 

to the Protocol. "or by nationals, whether or not they were 
1 

within their State's physical control". He then expressed 

his regret that the draft article 41 did not include a non-

national whose human rights had been violated in a country 
2 

from which he had been forced to flee. 

This interpretation of "physical control and nationality" 

overlooks however, the undertaking by States Parties in Article 

2 (1) of the GP covenant to "respect and to ensure to all 

individuals within its territory and subject to its jurisdiction 

the rights ••• ": which limits the responsibility of States 

Parties. Although the Protocol refers only to "individuals, 

subject to a territorial limitation, the conclusion must be 

that "the scope of the procedural protection afforded by the 

Protocol cannot be wider than that of the substantive protection 
J 

provided by the Covenant". The result is that even though nationals 

of a State Party might petition the Committee, if at the time 

of the alleged violation they were not within its territory, 

then they will obtain no relief. 
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·There was considerable time spent in debating whether the 

words "within its territory" should be included in the CP 

Covenant, but in a separate vote the words were retained. 

The European and American Conventions have no territorial 
6 

5 

limitations. The States Parties undertake, in Article 1 of 

each Convention, in the case of the European Convention to 

"secure to everyone within their jurisdiction the rightso •• "; 

and in the case of the American Convention to "ensure to all 

persons subject to their jurisdiction ••• ", 

The words "within its territory" are an unnecessary 

territorial limitation and should be deleted from Article 2 (1) 

of the CP Covenant, by the process of amendment as provided 

in Article 51 of the Covenant. It is bad enough that a 

non-national cannot take some action to protect rights 

which have been violated by a state from which he has been 

forced to flee; but surely there is no justification for 

distinguishing between those violations which are perpetrated 

upon a national within his state's territory, and those 

perpetrated beyond his states's territory. The second is no 

less a violation than the first. 



7. RULES OF AI1'vfiSSABILITY 

The Protocol distinguishes between gromds of "admissability" 

in Article 3, and those grounds for which the Corrnni ttee "shall not 

consider a connnunication" in Article 5 (2) . 

A communication is inadmissable,first, if it is anonymous; 
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secondly, if it is an abuse of the right of submission of such communication; 

ru1d thirdly, if it is incompatible with the provisions of the Covenant. 

Each of these three grounds shall be examined in turn, with reference 

mainly to similar provisions of the European Convention, and to the 

non-treaty procedures of the Sub-Commission resolution,for some indication 

of how the Committee might interpret Article 3 of the Protocol. 

(1) Anonymous Applicants 

The first speaks for itself. A basic test of the applicant's 

sincerity and good faith is that he is prepared to identify himself. 

Article 21 (1) (a) of the European Convention is in the same words, but 

there is very little jurisprudence on the subject. The Commission did 

reject an application from Ireland signed "lover of tranquillity", 1 

but stated that "it considered that an application.should be rejected 

as anon}mous only if the file contains no element enabling identification 

of the applicant to be made". 2 The Commission may also proceed to the 

examination an application on the assumption that the procedural 

defect of anonymity will be corrected, 3 although it is not certain 

in what circumstances it will do this. 



(2) Abuse of the right of Submission of Communications 

The Protocol uses the same words as Article 27 (2) of the 

European Convention in this respect, except that the Convention uses the 

word "petition", so that it might be assumed they have the same, or a 

similar meaning. Although the rule is framed in different words in 

the Sub-Commission resolution, it was apparently based on Article 27 (2) 

of the European Convention. 4 

Paragraph 3 (b) of the Sub-Commission resolution states that 

communications shall be inadmissable if their language is essentially 

abusive and in particular if they contain insulting references to the 

state against which the complaint is directed. This stipulation is 

modified somewhat by the provision that the communication may still be 

considered if it meets the other criteria of admissability after deletion 

11 0 

of the abusive language. Although there no such proviso in the Protocol, 

it is submitted that the Committee should adopt a similar attitude 

towards abusive petition. Based on the legislative history of paragraph 

3 (b), 5 the provision was included to exclude communications containing 

derogatory or unfavourable statements inserted without just cause 

(for certain seemingly malicious statements may be a necessary part of 

the accusations). 

As for the abuse of the right of submission of communications 

in Article 3 of the Protocol,very little was said on this matter in the 

Third Committee, although the representative of Upper Volta did enquire 

as to who, the Committee or another body, would determine whether a 

communication constituted an abuse, and in accordance with what principle 



such determination would be made. 6 Legal Counsel replied that it would 

be for the Corrrrnittee to decide whether a corrrrnunication constituted 

an abuse. 7 The words were approved at a later time by a separate 

vote of 49 to 2, with 30 abstentions. 8 The legislative history of the 

Protocol gives no other indication of how the words should be interpreted, 

except that Article 3 of the Protocol was influenced by Article 27 (2) of 

9 the European Convention. 

Article 27 (2) of the European Convention has similar terms to 

those of the Protocol. European Jurisprudence reveals at least four types 

of cases which may be rejected as "an abuse of the right of petition". 

First, an application should not be made merely for the purposes of 

political propaganda. The Commission did not so find in the Iversen Case, 

but considered that an application would be inadmissable if undue emphasis 

was given to the political aspect of the case. 10 The Commission had 

stated in the earlier Lawless case that the fact that the "Application 

was inspired by motives of publicity and political propaganda, even 

established, would not by itself necessarily have the consequence that the 

Application was an abuse of the right of petition". 11 

Secondly, the Corrrrnission will reject as an abuse of the right of 

petition an application the facts of which obviously do not indicate a 

violation. Such a case was that of Ilse Koch who, the Corrrrnission found, 

d 1 . . 1 h f h . . 12 ma e app 1cat1on mere y to escape t e consequences o er conv1ct1on. 

Thirdly, the Commission has treated as an abuse of the right of 

petition an application which contained defamatory statements against the 

respondent government, especially where the Commission had warned the 

1 1 1 



applicant, as it had in the case of Rafael V Austria. 13 There the 

Conunission fotmd the applicant's statements "provocative and insulting to 

the Austrian Government" which amotmted to an abuse of the right of 

. . 14 pet1t1on. 

Finally there are those cases in which the applicant has been 

un-co-operative, or has instituted frivolous andvexatious proceedings. 15 

In application 244/57 the Conunission stated that "persistent and 

negligent disregard for the rules laid down to enable the Secretariat to 

prepare applications for presentation was an abuse of the right of 

. '' 16 petlton . 

Although a screening process is necessary, to prevent. the 

Committee wasting its time on frivolous or abusive petitions, there is 

some danger that the members in this case may be vested with too great 

a discretion, but again, we should not pre-judge the interpretations 
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and decisions of the Committee's members. It is submitted that a petition 

should only be inadmissable as an abuse of that right of petition 

it will impede the proceedings of the Committee; and further, that the 

Committee should hesitate before attaching persuasive authority to the 

third situation above, as represented by Rafael V Austria. As 

recognized by the Sub-Commission resolution only those petitions 

containing derogatory statements without just cause should be excluded, 

for it may be that a statement which is apparently derogatory a 

necessary part of the allegation, and as such goes to the merits of the 

petition rather than to its admissability. 

It is interesting to note that the American Convention, in its 



articles on admissability, 17 makes no reference to the "abuse of the 

right of petition", or is a petition inadmissable because its language 

is insulting or violent. 

(3) Incompatible with the provisions of the Covenant 

Article 3 of the Protocol provides that a communication will be 

inadmissable if incompatible with the provisions of the Covenant. 

Paragraph 1 (a) of the Sub-Commission resolution states: "the object of 

the communication must not be inconsistent with the relevant principles 

of the Charter, of the Universal Declaration of Human Rights and of the 

other applicable instit'Ulllents ... ". Article 27 (2) of the European 

Convention is in identical words to those of the Protocol. 

The provision is a standard one, and at first glance, self-

11 3 

explanatory. Paragraph 1 (a) of the Sub-Commission resolution, it has been 

said, ''is aimed at guarding against the use of the communication 

procedure for the purpose of impairing or infringing those human rights 

that the procedure is designed to pTotect". 18 This could be said of 

the same provision in the Protocol. However, the complexity of the 

provision is indicated by the jurisprudence accumulated over the few 

short years of the European Convention. As it is impossible to survey 

it all here, this paper will adopt 6 types of inadmissabili ty which have 

arisen from the European provision, and which have been set out by 

Ralph Beddard in his study of the European Convention. 19 

An application is incompatible with the Convention,first, when it 

claims the violation of a right not guaranteed by the Convention. Under 

Article 25 of the Convention an individual applicant must claim to be a 



victim of "the rights set forth in this Convention" (Section 1). This 

applies equally to a petition under the Protocol. 

Secondly, an application is incompatible if the applicant or 

respondent are persons or states incompetent to appear before the 

Crnmnission. The individual must shmv that he is a "victim", 20 and 

that the state has made the necessary declaration recognizing the right 

of petition (Article 25 European Convention). 21 

Thirdly, an application is incompatible with the Convention if 

d b . . 22 f . d d properly covere y a reservat1on o a contract1ng party, ma e un er 

Article 64 of the Convention. Fourthly, it is incompatible when dealing 

with an Article which is the subject of a valid derogation23 made under 

Article 15 of the Convention. 

Fifthly, a communication will be incompatible if it falls under 

Article 17, that is, if it claims the right to engage in activities 

which would destroy other rights granted in the Convention. The 

CP Covenant contains a similar provision in Article 5 (1). Such a 

complaint is the clearest example of a petition incompatible with the 

CP Covenant, because a petition the purpose of which was to subvert 

the rights guaranteed would be incompatible literally with the CP Covenant. 

The best European example of this was the Commission's rejection of 

an application from the banned German Communist Party in 1957. 24 

Finally, an application is incompatible if it attempts to use 

the Commission as a Court of final appeal. The Committee will no 

doubt take a similar attitude towards petitions under the Protocol. It 

will not reassess local judgments, unless one of the civil and political 



rights of the CP Covenant has been violated in the rendering of that 

judgment, that is, unless there has been a denial of justice. 

These then, are the three grounds of inadmissability under 

Article 3 of the Protocol. If the Committee finds that any of these 

grounds exist it will not bring the communication to the attention of 

the state involved, and in fact, will take no action. If none of 

these grounds intervene to make the communication inadmissable, then 

the state is made aware of the allegations, to which it must make written 

reply within 6 months. At this stage, and before the Committee deals 

with the merits of the case, or "considers 11 the communication it must 

ascertain, in accordance with Article 5 (2) of the Protocol, first, that 

the same matter is not being examined under another procedure of 

international investigation or settlement; and secondly, that the 

petitioner has exhausted all available domestic remedies. 25 

(4) Examination by another international procedure 

The Protocol differs significantly from the European Convention 

11 5 

in this respect. Article 5 (2) of the Protocol reads: the Committee shall 

not consider any communication unless it has ascertained that the same 

matter is not being examined under another international procedure. 

Article 27 (1) (b) of the Convention reads: The Commission may not deal 

with any petition submitted under Article 25 which is substantially the same 

as a matter which has already been examined by the Commission or another 

international procedure. 

The Protocol must be read with Article 44 of the CP Covenant which 

says in effect, that the jurisdiction of the Committee in inter-state 
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proceedings is not ousted by the existence, availability or invocation of 

procedures under other instruments. The Protocol prohibits the consideration 

of a matter which is being examined by another international instrument 

at the same time. However, it does not prevent an alleged victim (if his 

state a party to the Protocol) from bringing his complaint to the United 

Nations if he has been unsuccessful under that other procedure. In contrast, 

the European Convention ousts the Commission's jurisdiction when the subject 

of the complaint is one which has already been examined by another procedure 

Qf internation~investigation (unless new evidence is produced). 

The result is that an individual in a state which has ratified 

the Protocol and recognized the competetence of the Commission under 

Article 25 of the European Convention has a choice between the two systems. 

He may not go to them both at the same time, so that his choice will be 

determined by the scope of the rights protected by each, and by their 

relative effectiveness. he petitions under the Convention and fails, 

then he may petition under the Protocol. But he petitions under the 

Protocol first and fails, then he may not petition under the Convention. 

It has been argued that although an individual should have the 

right to choose between the United Nations and the. European Convention, 

once the decision has been made, the individual should accept the consequences 

of his decision. 26 An "appeal" to the United Nations from a decision of the 

European Commission, says Robertson, would "undermine, to some extent, the 

authority of those organs", and would be contrary to the intent of the 

European Convention. Secondly, dual proceedings would protract the proceedings 

for an unreasonable and unnecessary length of time. Thirdly, is it reasonable, 
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Robertson asks, "to think that the applicant has a meritorious case if 

first the national courts and then the European organs have already decided 

against him?" 27 

These arguments sound a little like those used as objections to the 

right of international petition in genera1, 28 and although they have some 

merit in this instance, one might wonder whether Robertson would feel the 

same if there were an East European Council with a Socialist Convention 

of Human Rights. Would he not support a "appeal" to the United Nations 

from an individual whose petition under the Socialist Convention had been 

rejected? 

5. Exhaustion of domestic remedies 

This is a standard rule of international law, 29 of which Lord 

McNair has written: "it is both ancient and common place ... is so fundamental 

that it has become almost a cliche and it is difficult to find any real 

analysis of its meaning." 30 This requirement is included in the Protocol 

d . f . l . . 31 to 1scourage r1vo ous petitioners; and to provide the state with 

every opportunity to investigate the petitioner's allegations and if necessary 

to rectify the problems. 32 It is also included in recognition of the fact 

that human rights are essentially a matter beuveen an individual and his 

state, and that international protection should only be sought by the 

petitioner as a last resort. 33 The Protocol qualifies the requirement 

that domestic remedies be exhausted by excluding the rule where "the 

application of remedies is unreasonably prolonged", which is also a generally 

recognized principle of international law. 

In the case of the Protocol, this is a rule fraught with dangers. 
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It could be too strictly interpreted. It could be used too readily as an 

easy means of refusing doubtful petitions. In many cases a victim will be 

unable to avail himself of domestic remedies; he may be afraid to , he 

may not have the finances or the assistance of counsel, he may be imprisoned. 

Much has been written on the obligation to exhaust local remedies, 34 

so ~his paper will be limited to suggested quidelines which the Committee 

might consider in its application of the rule to a petition. No doubt 

the rule will be a standard defence used by states in response to allegations, 

which makes it of the utmost importance that the Committee establish as 

quickly as possible a jurisprudence on the question which will not only 

be clear, concise and effective, but fair to both parties. 

First, the Committee should follow the European Commission in 

permitting states to waive the requirement that an individual exhaust all 

domestic remedies. 35 Secondly, where domestic law offers no remedy at all, 

then of course, there is no obligation to exhaust. 36 Thirdly, not all domestic 

remedies need be tried; only those which are capable of providing an effective 

37 and efficient means of correcting the wrong. Similarly, if the case-law 

of an appeal court indicates an appeal has no chance of success, then there 
38 should be no obligation to appeal. 

Fourthly, a respondent state should be permitted to raise the defence 

of non-exhaustion only in the initial written communications, although the 

Protocol is unclear as to whether or not there will be more than one exchange 

of written communciations permitted. 

Fifthly it should be the state's responsibility to raise the defence, 

that is, the petitioner should not have to show that he has exhausted 
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d . d" 1" th . h . 39 Th h" . h omest1c reme 1es un ess e state ra1ses t e quest1on. at t 1s 1s t e 

intention of the Protocol is indicated by the order of procedure (that is, 

the Committee does not consider the exhaustion of domestic remedies until 

it has received a reply from the state). 

Sixthly, the government should carry the enus of proving to the 

Committee that domestic remedies were available, 40 that they provided 

an effective means of relief, and that there was some chance of a reasonable 

review. Once it is established by the state that an effective domestic 

remedy does exist, then the onus will move to the applicant to shmv the 

41 Committee that he has exhuasted them as required. 

This is a most important rule effecting admissability of petitions, 

and as stated above, the Committee must devise effective rules on the 

exhaustion of domestic remedies and develop them by jurisprudence. 



120 

8. FEDERAL -STATE CLAUSE: 

Because ratifications are so important to the Protocol 

it is interesting to look at Article 10 and to examine whether 

or not it is a contributing factor in the decision of some states 

not to ratify. Article 10 might be referred to as an anti-federal 

state clause, and is to the effect that the provisions of the 

Protocol shall extend to all parts of federal States without any 

limitations or exceptions. 

This direction represents the culmination of arguments 

presented by non-federal states, who believe that it is uo to 

the federal states to make their own systems work rather than to 

the international body to find new ways to overcome or circumvent 

the constitutional factors which might prevent ratifications bv 

federal states. Further, a federal-state clause, they argued, 

could result in greater obligations being imposed on unitary 

1 
states than on federal states. These arguments, in the case of 

human rights treaties, have prevailed; and to make sure that they 

prevailed, Article 10 was included in the Protocol. 

Much has been written on the efforts of federal states to 

persuade other states to accept as part of multilateral treaties 

the federal-state clause, and on the argument made by federal 

states that ratification of human rights treaties was impossible 

unless a clause was included which rendered the central govern• 

ment responsible only for those rights which fell within its 

jurisdiction under a constitutional division of legislative 

2 powers. 



In 1950 the federal movement was strong enough to obtain 

the General Assembly approval of a resolution directing ECOSOC 

to request the Commission on Human Rights to undertake a study 

of federal-state clauses, the purpose of which was to secure 

the maximum number of ratifications: 
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In 1948 Mr. Pearson explained Canada's abstention in a 

Committee vote on the Universal Declaration of Human Rights by 

saying that it encroached upon "the rights of the Provincial 

governments, to which Canadian people attached as much imoortance 

as they did to the ]:)rinciples contained in the Declaration."
4 

Federal states have urged the inclusion of a federal-state 

clause similar to paragraph 7, Article 19 of the ILO Constitution; 

or similar to Article 28 of the more recent American Convention on 

Human Rights. Article 28 reads in part: 

"Where a State Party is constituted as a 

Federal state, the national government of 

such State Party shall implement all the 

Provisions of the Convention over whose 

subject matter it exercises legislative and 

judicial jurisdiction. 

With respect to the provisions over whose 

subject matter the constituent units of the 

federal state have jurisdiction, the 

national government shall immediately take 

suitable measures in accordance with its 

constitution and its laws, to the end that 



the competent authorities of the constituent 

units may adopt appro9riate provisions to 

comply with the Convention." 5 

In 1955 Dr. Looper wrote that "the tension between treaty 

obligations and federal Constitutions is perhaps the most 

important current aspect of the perennial problem of the 

relationship between international and municipal law~ 6 How 

significant today is the absence of a federal-state clause 

in the decision of some federal states not to ratify the 

ESC and CP Covenants? Is it the major reason,or just one of 

several? 
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It has been said of Australia, Canada and the United States 

of America that their constitutional and ratification problems 

have unnecessarily eclipsed the practical aspects of ratifica-

tion. Each, to its detriment, has allowed the Human Rights Covenant 

to become a debating ground for jurists, thus obscuring the 

real objectives and value of the treaties.
7 

A short comparative analysis of the problems posed by the 

absence of a federal-state clause for Australia, Canada and 

the U.S.A., and the relative importance attached by each to its 

absence, is useful, because of the 13 states to ratify the 

Protocol (asof 10 August 1976) only Canada is a federal state, 

and of the 38 states to ratify the CP Covenant only 6 are 

8 federal states. It would be unfortunate for the human rights 

movement in general, and for the Protocol in particular, if 



Dr. Loooer's assessment of the problem is as relevant today 

as it was·-±n 1<}.55. 

Before taking a look at these three states, one might 

speculate as to why Article 10 was included in the Protocol 

at all. There are no substantive provisions in the Protocol 
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to which Article 10 might refer, and if it was intended to refer 

to the substantive provisions of the CP Covenant then it is 

redundant because the same clause appears there in Article 50. 

Presumably Article 10 was intended to refer to the provisions of 

the CP Covenant, and was included under pressure from the unitary 

states to ensure that federal states would not be able to invoke 

their constitutions as a defence to allegations that one of their 

constitutent units has violated obligations undertaken by the 

central government on ratification. Of course it is well esta­

blished that a federal government may be held responsible 

internationally for violations by one of its units. 9 

Australia: 

Australia has not ratified the CP Covenant, and was 

one of those countries which argued most strongly for the 

inclusion of a federal-state clause. There is no problem where 

the subject matter of the treaty is clearly within federal 

jurisdiction, but under The Commonwealth of Australia Constitution 

Act 1900(hereinafter referred to as the Australian Constitution) 

most of the rights specified in the Covenants lie primarily 

within the jurisdiction of the constituent states. Accordingly, 
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in the early 1950s Australia considered the inclusion of a 

f d 1 1 . 1 . f . . f 10 
e era -state c ause essent1a 1 1t was to rat1 y. In 

1953, the Australian delegate, Mr. Whitlam, (father of the 

present leader of the Opposition Labour Party) stated at the 

UN that the decision not to include a federal clause precluded 

Australia from ratification of the then draft Covenants.
11 

Has the Australian attitude changed, and what is the Australian 

constitutional problem? 

Like the United States system, and unlike the Canadian, the 

Australian Constitution allocates to the central government the 

12 
power to legislate on "ext~rnal affairs" (Section51 ( 29 )) and 

it also gives it the power to legislate on matters incidental 

thereto (Section 51( 39 )). Accordingly, it is difficult for other 

states to understand Australia's tardiness in ratifying the CP 

Covenant and the Protocol, although it did ratify the ESC Covenant 

on the lOth December 1975.
13 

His Honour Mr. Justice Joske wrote 

of the external affairs power in Australia that, to Australia's 

detriment, its scope is not yet determined, and the Commonwealth 

Government is uncertain as to how far it can go,without state 

co-operation, in implementing treaties .. These doubts and 

Australia's failure to ratify conventions, according to His Honour, 

have "led to the opinion in overseas countries that Australia is 

not a socially advanced country and (have) affected Australia's 

reputation and led to less regard being oaid to Australia's views~ 14 

The problem in Australia comes with imPlementation of 

a treaty. While the Executive is competent to negotiate, 

international agreements and undertake international obliga-
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ons on behalf of Australia15 , it may not be able to legis-

late upon, or implement, the treaty within Australia, unless 

the matter is clearly one of "external affairs" within Section 

51( 29 ). And ratification without implementation would be 

pointless. 

Professor Sawer's summation of the situation is as follows: 

Australian Governments sometimes use the 

federal difficulty as an alibi for not 

committing the country to agreements when 

the Government dislikes the agreement on 

policy grounds but does not want to say so, 

whether for external or internal political reasons. 

If an Australian federal Government strongly 

approves an international commitment in an 

area not normally the subject of Commonwealth action .•. 

it should take its constitutional courage in its hand 

and ratify without federal reservations, relying 

on S.51(29} and the Henry case. It would still 

be appropriate to persuade the States that they 

should take any necessary action, perhaps 

providing federal financial help for the 

purpose, but in the last resort the Commonwealth 

should perform the obligation itself 11
•
16 

The High Court decision in the case of RvBurgess 17 

is the leading authority on the the Australian external affairs 

power, and is authoritative desoite the division of opinion. 
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Evatt and McTiernan JJ. took a wide view of 8.51(29): "the fact 

of an international agreement having been duly made about a 

subject brings that subject within the field of international 

relations so far as such a subject is dealt with by the agree­

ment••.18 Latham CJ. expressed a simil~r view: "the possible 

subjects of international agreement are infinitely various", 

making it "impossible to say a priori that any subject is 

necessarily such that it could never properly be dealt with 

19 by the international agreement". Starke J. interpreted the 

section more restrictively. The power is limited to cases 

where the matter is "of sufficient international interest to 

make it a legitimate subject for international co-operation 

20 
and agreement''. Dixon J. used the criterion of "some matter 

indisputably international in character 1121 to ascertain when 

the subject of a treaty might be a legitimate matter for 

federal implementing legislation. "On the other hand" he said, 

"it seems an extreme view that merely 

because the Executive Government undertakes 

with some other country that the conduct of 

persons in Australia should be regulated in 

a particular way, the legislature thereby 

obtains a power to enact that regulation, 

although it relates to a matter of internal 

concern which, apart from the obligation 

undertaken by the Executive, could not be 

considered as a matter of external affairs."
22 

• 
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It is Professor Lane's opinion that all of the Judges focused 

on "a mutuality or reciprocity of international interest and 

concern in what is to be described as an 'external affair' " 23 

In the more recent case of Airlines of NSW v The State 

of Nsw24 the High Court adopted the more restrictive views of 

Dixon and Starke JJ. in the earlier case. 

The answer seems to be then, that the Federal Parliament 

may legislate on the subject of a treaty, even if that subject 

appears to be within State jurisdiction, so long as it is of 

international interest and a legitimate subject for internation-

al co-operation, or a matter indisputably international in 

character. There must be a mutuality or reciprocity of 

international interest in the particular treaty. 

Surely the provisions of the CP Covenant are matters of 

international concern, and it is, as Professor Sawer says, time 

for the Australian government to take its constitutional courage 

and ratify, even though most of the matters dealt with relate 

to the operation of the ordinary criminal law which comes within 

. . d. . 25 mb d h . d • state JUrls 1ct1on. As Messrs Lu an Ryan ave sa1 : 

" ... while in practice the adherence to the view 

that the exercise of power in the fields of 

human rights and labour relations only by way 

of state co-operation promotes the federal 

principle, it cannot be used to deny power to 

the Commonwealth to legislate unilaterally with 

regard to a matter where that matter has become 

a matter of international concern today eventhough 



some years ago it may have not had the 

significance it has at present."
25 

The Australian Department of Foreign Affairs has chosen not 
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to follow the recommendations of Sawer and Lumb and Ryan, but 

places more emphasis on the reservations made by His Honour Mr. 

Justice Dixon, and cited above. On the question of ratification 

Mr. Bourchier, of the Department of Foreign Affairs, says that 

the absence of a federal-state clause in the CP Covenant and the 

Protocol"is not, as such, a determining factor in Australia's 

reluctance to ratify these instruments at this stage ••• the reason ..• 

is to be found not so much in an abstract constitutional problem 

but in the fact that all the detailed standards of (the CP Covenant) 

are not yet fully met thoughout Australia •: 27 It is Australia ss 

practice in relation to treaties that have imPlications for 

domestic law, he continues, to become a Party only when satisfied 

that the relevant laws and practices are in accord with the 

detailed requirements of the treaty in question."
28 

On the question of implementation of treaties, Mr. Bourchier 

says that: 

"although it is open to the Federal Parliament 

to implement in legislation treaties --- which 

affect matters coming within the exclusive or 

concurrent jurisdiction of the constituent States, 

the practice of the Government has been to consult 

with the States on the question of the ratification 

and implementation of such treaties." 29 

The decisive factor then, in Australia's reluctance to 
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ratify, is the importance which it places on federal-state 

consultations and agreement, which it considers an essential 

characteristic of its federal system of government. Australia 

will not ratify until state legislation complies with the 

requirements of the Human Rights Treaties. 

Canada: 

In 1937 Professor Scott wrote that "Canada is practically 

incompetent "insofar as the making of international agreements 

dealing with matters under provicial heads of jurisdiction.
1 

Professor Eayrs took a similar view in 1950 when he wrote that 

certain obligations which fell into provincial jurisdiction could 

not be accepted in good faith by the Canadian Government.
2 

In Canada, as in the United States and Australia, the power 

to contract international obligations is now held to be the 

exclusive preserve of the federal government
3

; but the British 

North America Act 1867 {hereinafter referred to as the BNA Act) 

makes no express allocation of a foreign affairs, or treaty­

implementing power. If the subject of the treaty is within tho;e 

powers specifically allocated to the Canadian Government, then 

it may legislate to implement. But neither Sl32 (British Empire 

Treaties), nor S.9l(l)' which provides a residual power to 

legislate for the "Peace, Order and Good Government of Canada," 

will support an exclusive legislative power on matters of 

foreign affairs.
4 

Moreover, unlike the Australian Constitution, 
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the BNA Act confers specific and exclusive powers on.the 

Canadian Provinces, leaving the residual powers to the Federal 

Government, the result of which is that there has been a 

stricter adherence in Canada to the principle of jurisdictional 

division of legislative powers. 

Whereas the Australian High Court held in the case of 

Rv Burgess that it is wrong to assert in advance that there 

are certain matters which are excluded from Commonwealth legis­

lation in its exercise of the external affairs power, 5 the Privy 

Council in the Labour Conventions case, 6 on appeal from the 

Supreme Court of Canada, held that 11 the distribution(of legislative 

powers between the Dominion and the Provinces) is based on classes 

of subjects so will the legislative power of performing it be 

"7 
ascertained. 

In Canada therefore it is necessary to look first at the 

subject of the treaty. In ,Australia the "question is not whether 

the Commonwealth Parliament can carry out ILO Conventions or 

not, but what kind of ILO Conventions it can carry out."
8 

In the 1950s Canada fought hard for the inclusion of federal­

state clauses in multilateral treaties. 9 It ratified the 

Convention on the Political Rights of Women 1953 subject to 

a federal-state clause, introduced by w~y of reservation. 10 

At the same time, Canada has ratified several human rights 

instruments, after consultation with the Provinces concerning 

their legislation (or proposed legislation), which constitutes 

an important development in Canadian constitutional practice -



1 31 

a development which was foreseen and advocated by the 

Privy Council in its Labour Conventions case decision many 

11 
years before. In fact, when Article 50 of the CP Covenant 

was adopted unanimously in the Third Committee, Canada voted 

for the Article.
12 

Since then Canada has flowed with the tide 

of opinion against the inclusion of federal-state clauses, and 

Canadian delegates have limited their statements to the effect 

that there is a constitutional problem, and that in considering 

ratification, Canada would consult the Provinces with a view 

to obtaining their assurances that those provisions within 

Provincial jurisdiction would be implemented.
13 

What then has been the Canadian solution to Lord Atkin's 

direction "that the Dominion cannot, merely by making promises 

to foreign countries, clothe itself with legislative authority 

inconsistent with the constitution which gave it birth?"
14 

Lord Atkin himself provided part of the answer: 

" ... the legislative powers remain distributed, 

and if .•. Canada incurs obligations they must, 

so far as legislation be concerned, when they 

deal with Provincial classes of subject, be 

dealt with by the totality of powers, in other 

words by co-operation between the Dominion 

and the Provinces ... 15 

The result seems to be that the Canadian federal legisla-

tion is subject to many more limitations in its treaty 

implementing powers than are Australia and the United States, 

although her record of ratifications comoares we11. 16 



Despite this, Canada has forged ahead of Australia and 

the United States and has ratified the Covenants and the 
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Protocol (19th May 1976). Like the Australian Department, the 

Canadian Department of External Affairs does not give too 

much weight to the absence of a federal-state clause.
17 

The 

reason for Canada's delayed ratification"has very little to 

do with international law or domestic law but quite a lot with 

the division of responsibilities in a federal state and the 

establishment of appropriate machinery for consultation and 

concertation".
18 

The conclusion must be then, that while the 

Australian Government is subject to fewer restrictions than in 

Canada, in implementing by legislation the human rights treaties 

which each has ratified, both have taken the route of federal-

state consultation and agreement as a pre-condition to 

ratification. Canada has been more successful in this to date. 

United States: 

There are reasons other than the absence of a 

federal-state clause for the United States' reluctance to 

ratify the Covenants and the Protocol. But how important are 

the cons tutional reasons? 

"It has long been a commonplace that 

Americans, when confronted with proposals 

for solving a political social or economic 

problem of any magnitude, tend to become 

1 
obsessed with the question of constitutionality~ 

The Constitution of the United States of America empowers 
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the President, with Senate consent, to make treaties (Art.2 

Section 2,Clause 2), to the exclusion of the states (Art.l, 

Section 10, clause 3). The Constitution makes no provision for 

Congress to enact implementing legislation, but where the 

treaty is self-executing it becomes part of the supreme law 

of the land (Art. 6, clause 2), and where it is not self-execu-

ting, it has been held in Missouri v Holland that Congress may 

so legislate. 

Although the United States State Department still favours 

a federal-state clause
3

, there seems to be no valid constitutional 

reason why the United States should not ratify the Human Rights 

Covenants. A Special Committee has so reported in 1969, 4 and 

Missouri v Holland has not been overruled. The reasons are 

mainly legal. 

Senator Bricker argued in the early fifties that ratification 

of the Covenants would require a surrender of the United States' 

exclusive jurisdiction over its internal order, and secondly, 

that the Covenants might enhance federal powers at the expense 
• 5 of states. The Special Committee referred to above has refuted 

these arguments and said that it has been clear since Missouri 

v Holland "that the treaty-making power of the federal government 

is not limited by powers reserved to the states pursuant to the 

6 
Tenth Amendment" Hyman had written in 1949 that u.s. ratifi-

cation "would not be held unconstitutional for the reason that 

it might increase national power over relations otherwise 
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within the exclusive control of the states". 7 

It has also been argued that human rights conventions 

are not proper subjects for the exercise of the treaty-making 

power. The relevant test, as enunciated by the U.S. Supreme 

Court in Geofroy v Riggs is whether a treaty deals with a 

matter "which is properly the subject of negotiation with a 

foreign country,"
8 

which as a criterion seems more vague 

than that devised by the Australian High Court. As already 

stated above, it seems that human rights and their implementation 

by petition are proper subjects for negotiation with a foreign 

9 
country. 

Richard Gardner and William Korey have enunciated the policy 

reasons which should influence the United States' decision on 

th tt f . f. . 10 e ma er o rat1 1cat1on. Each is of the opinion, first, 

that as a non-participant the United States will remain relatively 

ineffective in the international protection of human rights, and 

subject to constant diplomatic embarrassment should it attempt 

to involve itself. Secondly, some other parts of the world see 

human rights as a fundamental ingredient of United States 

traditions and are disappointed by its refusal to ratify; "our 

f . d t d d . 0 d . 1 . . n 11 
r1en s canno un erstan 1t. ur a versar1es exp 01t 1t 

Perhaps, as Korey suggests, too many people in the State Depart-

ment believe that power is the only way to peace, and human 

rights treaties have little to do with power. But there are 

others who believe that law in general, and human rights 

12 protection in particular are the only real foundations for peace. 
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The United States seems best able of the three countries 

to overcome its constitutional problems, but the most reluctant 

to do so. Hyman prophesied well in 1949 when he wrote that 

"a good part of the world may, perhaps, decide to go ahead 

without us."
13 

The three federal states do have constitutional 

problems with ratification, so for them, and other federal states, 

Article 10 is a legitimate consideration. Inclusion of a federal­

state clause would have made it easier to ratify, but would a 

ratification under those terms be preferable? Australia and 

Canada appear to have accepted Article 10, and have also 

accepted that a full commitment to the treaties by resolution 

of the constitutional difficulties is preferable to the 

incomplete commitment which would have resulted from ratification 

of a Protocol which had contained a federal-state clause. 
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9. RESERVATIONS 

The subject of reservations to the Protocol follows naturally from 

that of the federal-state clause, because it has been suggested that the 

solution to the constitutional problems of federal states may be to ratify 

with a reservation in terms which amount to a federal-state clause. The 

Protocol makes no provision for reservations. 

The question of reservations is of the greatest importance, as the 

effectiveness of the Covenants and the Protocol will depend not only on 

the number of ratifications, but the reservations which may accompany those 

ratifications. It seems proper to use as the basic premise,, for discussion 

of reservations, that the integrity of the Protocol must prevail. That is, 

while it is desirable that the Protocol should be ratified by as many 

states as is possible, it is more important that there be uniformity in 

the obligations undertaken, and that the minimum protection provided by 

the human rights instruments be not weakened further by reservations. The 

danger posed by reservations, lvrote the late Wilfred Jenks, is that the 

Covenants "may disintegrate into a series of bilateral agreements expressed 

in two connnon instruments but binding in different degrees between differant 

parties". 1 

Professor Lauterpacht proposed in 1950 that the U.S. might ratify 

the International Bill of Rights with a reservation which specified a 

limited period of exemption from those obligations which fell within 

state jurisdiction. Within that time the U.S. could amend its Constitution 

enabling the Federal government to give effect to the Bill. 2 Might this 



in fact provide a solution foT federal states? 

Returning to the basic premise, I think not. No ratification at 

all is preferable to one which is not given legislative and practical 

application. An ineffective ratification will not only fail to protect 

human rights, but will also undermine respect for the international 

obligations undertaken, and the integrity of the instruments. Secondly, 

it could be argued that Article 10 of the Protocol not only excludes 

concessions being made to federal states, but also denies to them "the 

possibility of making reservations to meet their particular constitutional 
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3 problems". Thirdly, it follows from this that States had contemplated 

the possibility of only minimal adherence to the Protocol, they would have 

provided for it by adding an article permitting reservations. 

1Vhat is the effect of a reservation to a multilateral treaty? In 

the absence of a provision for reservations, and there no such provision 

in the Protocol, the general rule of international law may be as pronounced 

by the majority in the International Court of Justice's Advisory Opinion 

on Reservations to the Convention on the Prevention and Punishment of the 

Crime of Genocide, that is, that in the absence of a provision on reservations• 

in a multilateral treaty, a state may formulate reservations which are not 

incompatible with the object and purpose of the treaty. 4 Despite this 

pronouncement, the law appears to be in a rather uncertain state. 5 

The majority and minority opinions of the International Court 

represent the two important policy approaches. The five dissenting Judges 

took the more traditional view of reservations, which is that only acceptance 

of a reservation by all other contracting states constitutes the reserving 
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6 state a party to the treaty. The policy reason being that reservations 

to such an important undertaking as the Genocide Convention v.,rould be 

improper and destructive. The majority held that a state which has made 

a reservation, to which some, but not all others, have objected, may be 

regarded as a party as between itself and those states not objecting, to 

the convention, provided that the reservation is compatible with the object 

and purpose of the convention. 7 The seven judges comprising the majority 

obviously believed that for policy reasons, the Genocide Convention would 

be served best by obtaining the maximum number of ratifications possible, 

even if accompanied by reservations. The final opinion seems to have been 

an acknowledgment of the fact "that it is an inevitable feature of the system 

whereby large scale political issues are \reduced to agreed formulas in 

multilateral conventions". 8 

It must be said of this opinion, first, that the Court restricted 

it specifically to the Genocide Convention; secondly, the Court, by reference 

to debates and the character of the Convention itself, found an implied 

. h ak . 9 r1g t to m e reservat1ons; thirdly, five of the twelve judges gave a 

strong dissenting opinion, and in fact, a report submitted by the International 

Law Commission just three months after the Court's opinion, adopned the view 

of the minority. 10 The conclusion must be therefore that the opinion is 

of limited persuasive force as precedent for a decision on the effectiveness 

of reservations to the Protocol. 

As for what comprises a reservation "incompatible with the object 

and purpose" of a convention, that is for the States Parties to decide. 

As a result the concept, by its subjectivity, loses some of its justiciability. 
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The alternative solution is for the Secretary-General to rule on a particular 

reservation, which in fact is what he does, because he must consider the 

validity of reservations when counting reservations for the purpose of 

bringing a convention into force. The Secretary-General is actually 

required to seek an Advisory opinion of the World Court before ruling 

on any particular reservation, but this procedure is so cumbersome "that 

the inevitable result is to consolidate the tendency towards allowing 

States to ratify treaties and merely append a list of subjective reservations". 11 

O'Connell suggests that in order to satisfy the criterion of compatability, 

a reservation should be "limited to incidental matters, those, for example, 

of a procedural, jurisdictional or remedial character". 12 This may be 

a fair observation for treaties in general, but a reservation of this 

nature to the Protocol, which is in substance procedural and remedial, 

should only be permitted in extreme circumstances. 

\Vhat is the Secretary-General's attitude to reservations, and what 

reservations have been made by States Parties to the Protocol? In his 

capacity as depositary, the Secretary-General acts only as the representative 

of the Parties, and is in no way competent to make a final judgment as to 

the exact nature of a communication; declaratory, interpretative or 

reservation. However, if it appears to expand or diminish the scope of 

the treaty, or to exclude or modify the legal effect of certain provisions, 

then it will be regarded as a reservation, the validity of which is for the 

States Parties to determine for themselves within the time limited by the 
13 treaty. 

• 

Of the 13 States which have ratified the Protocol (as of 10 August 1976) 

Denmark, Norway and Sweden have all made the same reservation in similar 



words, that is, that the Committee shall not consider a communication which 

is already being examined under other procedures of international investigation. 

It is submitted that a state making a reservation to the Protocol, 

should not be permitted to become a party to the Protocol unless all other 

States Parties have consented to the reservation. No objections have been 

made to the reservation entered by Denmark, Norway and Sweden so that they 

may be considered to be legitimate Parties to the Protocol. Had their been 

objections however, they would in all probability have remained States 

Parties,first, because of the Advisory Opinion on reservations to the Genocide 

Convention referred to above; secondly, because this is the practice of 

the United Nations; and thirdly, because the Federal Republic of Germany 

is a State Party to the CP and ESC Covenants, despite the several objections 

made by other States Parties to Germany's declaration. 14 Although described 

as a declaration, and in fact it is a declaration because it does not 

purport to exclude or modify the legal effect of provisions of the Covenant, 15 

the States Parties attribute to it the legal effects of a reservation in 

h . b. . 16 t 1er. o Jections. 

Despite United Nations practice, the submission stands. A state 

should not become a Party to the Protocol by reservation, where there are 

objections from States Parties to that reservation. First, there is no 

provision in the Protocol for reservations, and the only implication which 

should be drawn from the instrument itself is that reservations are 

unacceptable. Secondly, the nature of the Protocol precludes reservations. 

Thirdly, the Protocol provides only minimal protection for the individual 

now, and should not be weakened further. 



10. AMENDMENTS 

Article 11 of the Protocol provides a procedure for 

amendment. Any State Party may propose an amendment whereupon, 

if one-third of the State Parties require, a conference shall 

be convened, and the amendment may be adopted by a majority 

vote. An amendment shall come into force if it is then approved 

by the General Assembly and accepted by two-thirds of the 

States Parties to the Protocol, but shall only be binding 

on those States Parties which accept the amendment. 

This provision is probably of little consequence, although 

one can only hope that as popular attitudes force changes in 

Government policies, then it may be used to strengthen some, 

and perhaps even several of the Protocol's terms of reference. 

Whether or not this provision may be used to strengthen the 

Protocol will depend primarily on the Human Rights Committe, 

its composition, and the seriousness with which it approaches 

the task of investigation and resolving individual allegations. 

Obvious targets for amendment are,first, the expansion 

of sources of communications (preamble) to include groups of 

individuals and NGO's. Secondly, the procedure in Article 5 

should be amended to include oral examinations, and to 

authorize on-the-spot investigation of legitimate complaints. 

Third, Article 5 (3) should be amended to allow public 

hearings, at the request of the individual. Fourth, the 

Human Rights Committee might be authorized to include its 

"findings'' in its annual report. 
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But this is not the place to continue with suggestions 

for amendments. That will be done in the course of examining 

each of the Protocol's provisions. It is enough to r.ecord here, 

that there is a provisiom for amendments of the Protocol. 



11. DENUNCIATION 

In accordance with Article 54 of the Vienna Convention on the 

Law of Treaties, which provides that treaties may include a provision for 

unilateral termination, the Protocol contains a denunciation clause 

(Article 12). In this respect it follows the European and American 

Conventions on Human Rights, the Genocide Convention, and the Convention 

on the Elimination of all Forms of Racial Discrimination, but not the CP 

and ESC Covenants. Although the Protocol is a procedural Convention, 

there is, as Dr. Weiss says, "something repugnant in the possibility of 

denouncing Conventions embodying most basic human rights ... ". 1 

The denunciation clause may have been included in the Protocol 

because, although some states were prepared to support and ratify the 

Protocol, this was a relatively new and untried method of international 

implementation. States had not bound themselves by treaty since the 

second world war, to respect the right of individuals to petition an 

instrument of the United Nations, and to abide by the "views" of the 

Committee, which in effect may amount to a form of international censure. 

The inclusion of a denunciation clause in a treaty was not unusual, and 

in the circumstances it was not unreasonable that states should leave 

themselves a way out of thGdr obligations should the Protocol fail to 

operate effectively. 

But if we were to assume, and to do so is speculation, that Article 12 

\vas included in the Protocol as a response to those states which opposed 

the right of petition, and was a compromise intended,first, to soften its 

impact, and secondly, to encourage ratifications by offering a way out 



after a trial period, then the denunciation clause provides just one of 

several opportunities which have arisen in this paper to examine two 

alternatives. Political considerations often lead to the same dilemma 

1 )~Jl 

in matters of human rights, and to the same choice between alternatives. 

The choice is between an instrument of implementation on the one hand 

which is precise, effective and justiciable, but which few states will 

ratify; and an instrument on the other which, in accomodating by compromise 

the many and varied demands of different states, is less precise, less 

justiciable, perhaps as much political as legal, and in reality little more 

than a recommendation with ratifications. 

Obviously, a sound and justiciable instrument which will be widely 

ratified is the most desirable solution (for those who support the right of 

petit~on). But if that is impossible, which of the above courses should 

states adopt? It appears at first sight the first alternative is the easier 

of the two. If the instrument is ineffective, if it is imprecise and lacks 

justiciability, then let there be no Protocol. 

Supporters of this view will argue that the alternative is self­

defeating and illusory. To them, it is of no use to base the protection 

of human rights on an instrument which, although widely ratified, will never 

provide an effective and enforceable right ofpetition. It is essential to 

look beyond the formative stages, they will say, and if at the stage of 

implementation States Parties \vill too easily be able to avoid their obligations, 

then the drafting will have been in vain and of no practical purpose. The 

whole movement to procure for the individual the right of petition will 

founder if the Protocol, despite ratifications, by its very terms will 

not support and give effect to that right. 



The second alternative apparently offers a more difficult course 

because we must go beyond the realm of pure human rights, and sacrifice 

some of its idealism to the cold war of international politics. It seems, 

at least in the initial or formative stages of international human rights 

1 JtS 

law, to be the more pragmatic approach. It accepts the reality of international 

politics, and the compromises which are of its very essence. Those that 

choose this alternative and believe that the Protocol will be effective 

only if there are a large number of ratifications, 2 even if that means an 

instrument weakened by compromise, justify that belief as follrnvs. 

First, an international instrument by its very nature can be no 

more than a collection of compromises. Secondly, protection by treaty is 

the best way to promote the development of an international human rights 

movement. As the number of ratifications grow·s, objections to the individual's 

locus standi diminish, and a consensus develops that individual petition is 

an effective and legitimate means of protecting human rights, the Protocol will 

take on a stronger appearance. So much, of course, will depend on the 

attitude of States Parties, their acceptance of this developing mood, and 

their willingness to respect their obligations. Thirdly, the result will 

be that Article 12 is less likely to be invoked, as to do so will invite 

greater and increasing opposition from people of that offending state. 

Fourthly, if this reasoning is correct, and carried to its conclusion, then 

Article 12 may be removed eventually by the amendment procedure of Article 11. 

This might be referred to as "the momentum theory" of the human rights 

movement and perhaps is the only hope for the development of an effective 

international human rights law. 



The second paragraph of Article 12 contains an important qualification 

to the right to withdraw unilaterally. A State Party's denunciation will 

not prejudice a complainant's right to be heard where his communication was 

submitted before the effective date of denunciation. Dr. Weiss, in discussing 

denunciation of the European Convention, cites the example of Greece which 

on the 12th of December 1969 denounced that Convention and the Statute of 

the Council of Europe, after the Commission had found it in violation of the 

Convention. Greece however, "remained bound by its obligations under the 

Convention while the Convention was in force for Greece". 3 This finding 

was somewhat academic after Greece had denounced and withdrmvn from the 

Convention because it was no longer susceptible to whatever censure the 

Committee of Ministers might have imposed. 

Which raises a concluding observation on Article 12. Assuming the 

Protocol procedure is effective, the censure by the Human Rights Committee 

will at most, be a mild one. Why should any State Party, which has already 

undertaken to submit to the hearing of an individual's allegations, and 

which is even minimally interested in protecting human rights, choose tm 

denounce the Protocol? The Protocol carries the evidence of hasty and last 

minute negotiations and compromises by delegates on behalf of their states. 
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12. POWERS OF THE COMMITTEE 

The preliminary matters of admissability having been 

disposed of, it remains to examine and make an assessment of 

themandatewhich the Protocol gives the Committee, for surely 

the success or failure of the right of petition as an international 

means of implementing civil and political rights will depend 

first,on that mandate, and secondly, on the use made of it by 

the Committee. At this point we shall examine the mandate given 

the Committee. 

The Committee shall bring the petition to the attention of the 

state concerned, which has 6 months in which to submit to the 

Committee written explanations or statements clarifying the 

matter and the remedy, if any, that may have been taken by that 

state. Having ascertained that the same matter is not being 

examined by another international instrument,and that all domestic 

remedies have been exhausted, the Committee shall consider and 

examine in closed meetings, all written information made available 
• 

to it by the alleged victim and the state concerned. The Committee 

shall then forward its views to the petitioner and the state, and 

include in its annual report to the General Assembly a summary of 

1 
its activities under the Protocol. 

Article 39 of the CP Covenant authorizes the Committee to 

establish its own rules of procedure, which no doubt, will be 

drafted at its first session between the 21st March and 1st April 

1977 in New York. The Committee will not be concerned with 
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individual communications only, but also with the reoorts which 

must be submitted to it by States Parties under Article 40 of 

the CP Covenant, and with communications from and against states 

which have each made the necessary declaration under Article 

41 of the CP Covenant. 

"All written information" 

First, the Committee shall consider the individual's 

communication "in the light of all written information made 

available to it by the individual and by the State Party 

concerned" (Article 5(1)). The question arises as to 

whether the specific reference to written information excludes 

the possibility of the Committee conducting a hearing at which 

both parties may appear, or be represented, to present their 

arguments. The Committee will probably not undertake any 

hearings, first, because there is no ex9ress authority in the 

Protocol to do so; secondly, because in the inter-state pro­

cedures the CP Covenant expressly authorizes states to make oral 

representations to the Committee (Article4l(l) (g)) thereby 

highlighting its absence in the Protocol; and thirdly, because 

the Committee is neither judicial nor quasi-judicial in structure 

or functions. 

There is an obvious contrast in this respect with Article 

28 (a) of the European Convention which authorizes the Commission 

"with a view to ascertaining the facts (to) undertake together 

with the representatives of the parties an examination of the 
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petition ... "; and with Article 48 (1) (e) of the American 

Convention which authorizes the Inter American Commission on 

Human Rights, if requested, to hear oral statements from the 

parties concerned. One can only continue to speculate about 

the Committee and the rules of procedure which it may adopt but 

as suggested above, and for the reasons above, the Committee 

will probably make no provision for a hearing of the parties. 

A second question arises as to whether the Committee will 

accept replies from each party, that is, additional exchanges. 

The Protocol does not say that the Committee should do so, but 

the authority to do so may be implied from the direction that 

the Committee consider "all written information available to it" 

from each party. Had the drafters of the Protocol intended 

that only the communication and the state reply should be 

considered then they would have said so. Moreover, it would 

be most irregular to refuse to accept a right of reply from 

each of the parties. 

Closed Meetings 

This is a major defect of the United Nations non-treaty 

petition procedures and of the Protocol, but is indicative of 

the fear member states of the United Nations have of public 

exposure and condemnation. Perhaps a Committee working behind 

closed doors is as much as can be expected of a United Nations 

procedure, although Article 33 of the European Convention states 

that the European Commission shall meet in camera, which includes 
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its procedure for examining petitions. The American Convention 

is silent on the matter. But whereas the Committee may forward 

its "vie\.YS 11 (still confidential), and submit an annual report 

to the General Assembly (discussed later), both the European 

Commission and the Inter-American Commission may publish their 

findings, as follows. Article 51( 3 ) authorizes the Inter-American 

Commission to publish a report (setting forth the Commission's 

opinion, conclusions and recommendations) if a matter is not 

resolved to the Commission's satisfaction. Article 32(
3

) of 

the European Convention makes a similar authorization, the report 

in this case containing a decision by the Commission as to 

whether there has been a violation of the Convention (Article 32 

{1)). Whereas therefore, the Committee's examination remains 

confidential throughout, the European and American Conventions 

will make public a state's refusal to remedy or cease its 

violations, even though proceedings may be behind closed doors. 

There is no reason to expect any change in the Protocol 

procedure in this respect. Of course, the petitioner may not 

wish the matter to be made public, in which case his wishes 

should be respected; but at the same time, it is submitted 
. . 

that the Protocol ~ould have been more effective had the whole 

matter, or at least, the Committe's "views", been open and 

available to the public. 

"Views" 

On completion of the Committe's examination of the communi-

cations it shall forward its "views" to the state concerned and 
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to the individual. This seems a very harmless provision, 

which makes it more difficult to understand why more states 

have not ratified the Protocol. The Committee is not authorized 

to make a finding, in the judicial sense, or any kind of condemna-

tion, and even the expression of its views is confidential. 

Presumably the individual may take it upon himself to publish 

the Committee's "views" if they are favourable to his cause, and 

if he has no reason to fear retaliation from the state. What 

does "views" mean? 

Under Article 42(?) (c) of the CP Covenant the ad hoc 

Conciliation Commission, in considering a state complaint, is 

authorized to forward a report to the states containing "its 

findings on all questions of fact relevant to the issues between 

the States Parties concerned, as well as its views on the 

possibilities of amicable solution of the matter". Schwelb 

appears to overlook the first part of this provision, when he 

says that Article 5 of the Protocol authorizes the Committee 

to make a pronouncement wider in scope than the pronouncement 

of the Conciliation Commission in an inter-state situation,
2 

because the Conciliation Commission may make a finding on all 

questions of fact, as well as providing its "views" on an 

amicable settlement. 

It could be however, that the Committee has the same mandate 

under the Protocol, as does the Conciliation Commission under the 
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CP Covenant,even though worded differently, and even though 

the Committee is not an organ of conciliation. As Schwelb 

suggests, the Committee probably will include its "views" on 

the substance of the matter, on the whole complex of facts and 

questions of law, will evaluate the situation and let both oarties 

know the result of the evaluation. 3 

Something may also be made of the French translation of the 

word "views", because the powers of an international organ author~ 

ized to make "constatations" are stronger than those of an organ· 

called upon to express its "views".
4 

In the Third Committee 

debates on Article 42 of the CP Covenant (inter-state complaints) 

in 1966, it was the representative of France who proposed the 

text "--- ainsi que ses constatations sur les possibilites de 

r~glement aimable de l'affaire" which he translated in English 

as: "and containing its views on the possibilities of an amicable 

solution to the matter." 5 This proposal was adopted by a vote 

of 50 to 22, with 18 abstentions in the Third Committee.
6 

Article 5( 4 ) of the Protocol also uses the word "views" and the 

Third Committee agreed "after a discussion on the co-ordination 

of the terminology used in the various languages and the 

authenticity of the different versions --- that the word "views 11 

in Article 5, paragraph 4; should be rendered in the French and 

Spanish texts by 'constatations' and 'observaciones' respectively."? 

The French word 11 COnstater" means "to prove, verify, to 

ascertain and to establish undeniably", 8 whereas the ordinary 

English meaning of ''views" is "opinion, ideas or theories, a 



153 

9 
survey, a general or summary account." The French is 

certainly much stronger. The Committee will have to make a 

choice it seems, between the two 1 although in the Protocol the 

English version is the original. Will it proceed on the basis 

of "constatations 11 and interpret the English word "views" 

accordingly, or will they give the meaning of the word "views" 

to "constatations"? 

Annual Report 

It must be assumed that the Committee's annual report will 

not specify the states involved in its examination of petitions, 

nor will it specify that state's violations, if any. The 

Committee cannot take this apparent opportunity to expose 

publicly state violations, first, because it is not authorized 

to make a finding which would permit a public announcement, and 

secondly, it must be implied from Article 5 ( 3} of the Protocol 

requiring examination in closed meetings, that the Committee's 

examinations are not to be made public. 

The Committee's expression of its views or "constatations" 

• 
is the crux of the Protocal procedure, because since the Protocol 

provides for no further action, it will be the last action taken 

on petitions. 



13. THE HUMAN RIGHTS COMMITTEE 

The Committee was elected on the 20th of September 1976 

and will meet for its first session in March1.arid April of 

1977.
1 

The Committee is established under Article 28 of the 

CP Covenant, its functions being to receive reports from 

States Parties, to hear complaints from states against other 

states (optional, Article 41 CP Covenant), to receive ·and 
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consider communications from individuals within the jurisdic-

tion of States Parties to the Protocol, and finally,to make 

an annual report to the General Assembly on its activities 

(Article 45 CP Covenant, and Article 6 Protocol). 

The Committee consists of 18 individuals serving in their 

personal capacity, who are elected by the States Parties for a 

2 
term of four years. The members are nationals of the States 

Parties to the CP C9venant and shall be persons of high moral 

character and recognized competence in the field of human rights.
3 

Consideration was to have been given, in the election of members, 

to equitable geographical distribution of membership and to 

representation of the different forms of civilization as well as 

of the principal legal systems.
4 

Article 39 of the Covenant 

authorizes the Committee to establish its own rules of procedure. 

These will be the earliest indicator of the Committee's potential; 

above all they must be divised as a buttress for impartiality, 

for only by proven impartiality will the Committee command the 

respect of states, and the Protocol attract further ratifications. 
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. . . . as . . The r1ght of pet1t1on w1ll be only effect1ve as the Comm1ttee 

is dedicated and impartial. Among the most important things that 

the Committee will have to do will be to interpret the provisions 

of the Protocol and answer some of the questions raised above 

on derogations, progressivity or immediacy, the sources of 

complaints, the rules of admissability, the possibility of 

amendments and hearings, and its "views 11
• Schwelb says of the 

Committee and its members that if they 

"will approach this difficult and responsible 

task with impartiality, integrity, attention to 

detail and ingenuity, the Committee, a unique 

institution potentially called upon to consider 

human rights situations all over the world, will 

be able to make a great contribution towards 

the achievement of the aim of the Charter 'to 

reaffirm faith in fundamental human rights and 

in the dignity and worth of the human person'" 5 

What is there about the Committee and its members which may 

offer some indication of how it will function? 

First, the Commission's draft Covenant had contained the 

words 11 a judicial or legal experience" as requirements for 

members of the Committee, but the reference to judicial 

experience was deleted by a vote of the Third Committee at its 

21st Session. 6 Further, when speaking of the Committee's 
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functions, the representative of France said: 

" .•. the Protocol would not empower the human 

rights committee to act as a judge between States 

and individuals; but the Committee's role could be 

to express a different point of view from that 

held by States. The purpose of the communications 

procedure would be once again to direct a State's 

attention to a particularly serious matter involv-

ing the civil and political rights of an individual .•• " 

All of which makes quite clear that the Committee was not intended 

to have anything like a judicial function, although neither was 

it intended that it should be merely conciliatory. 8 Lts 

responsibilities lie somewhere between. It must come to some 

decision on the substance of materials made available to it, 

but if a violation is evident, it may direct the state's attention 

to that violation, without having the means to enforce its decision. 

Secondly, there is limited guarantee of a member's 

independence. Although he"will receive emoluments from United 

Nations resources, ,g and must"make ~solemn declaration in open • 

committee that he will perform his functions impartially and 

conscientiously "before taking up his duties,
10 

and although 

the Covenant requires that he shall serve in his personal capacity~l 

and be a person of "high moral character and rec~gnized competence 

in the field of human rights",
12 

he may still be an employee of 
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his state. A member of the ILO Committee of Experts in 

contrast, is disqualified from membership if he holds a 

position which makes him dependent on a government. One 

key to the successful experience of the ILO in implementation, 

says Korey, 

"is the independence and integrity of those 

persons comprising the various parts of its 

enforcement machinery. Objectivity is the 

lifebreath of inquiry and, to the extent 

that the machinery of inquiry is insulated 

from buffeting political winds, that machinery 

can acquire the necessary respect that will 

enable it to assume an authoritative posture 

. ... . t 11 13 
v~v-a-v~s governmen s . 

The strengths of the ILO are, its objectivity in investigation, 

its freedom from political pressures, and the respect it demands 

from governments. The ILO provides a challenge for the 

Committee but one must be somewhat concerned about the Committee 

meeting the same standards of impartiality because the Covenant 

requires no guarantees of independence. There are however, 

limitations to the use of the ILO as a comparison for the 

Committee, which is an instrument of the highly political 

United Nations. First, the ILO has a very specific function 

in supervising labour standards; and secondly, it is impossible 
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to reproduce in the Committee the tripartite system of 

representation which is characteristic of for example, the 

Interantional Labour Conference. 14 

Article 58 of the European Convention provides that the 

expenses of the European Commission shall be rorne by the 

Council of Europe, but that, like the Covenant, does not 

guarantee the independence of members of the Commission, who 

may still be employees of their respective states. Article 

71 states that the position of membe~of the Inter-American 

Commission" is incompatible with any other activity that might 

effect the independence or impartiality" of a member: and Article 

72 provides that members shall "receive emoluments and travel 

allowances" which shall be determined in the budget of the 

Organization of American States. 

Thirdly, It should be noted that the 18 members of the 

Committee are elected from States Parties to the CP Covenant, 

with the result that nationals of states which are not parties 

to the Protocol will participate in the Committee's consideratiop 

of petitions. In view of the fact that there will be some 

members of the Committee who are nationals of states which openly 

oppose the right of petition, this seems a little unreasonable. 

It had been suggested that a separate sub-Committee be established 

'd . . 15 b bl h . t d to cons1 er pet1t1ons, ut regretta y t e 1ssue was no pursue . 

However, as Schwelb points out, this is not an uncommon arrangement, 
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the same being the case in the European Convention and for 

the Committee on the Elimination of Racial Discrimination. 16 

Fourthly, consideration is to be given in the election 

of the Committee "to equitable geographical distribution of 

membership and to the representation of the different forms 

of civilization as well as of the principal legal systems" 

(Article 31( 2)). Of the thirty-eight parties to the CP Covenant 

on the lOth of August 1976, seven (Denmark, Finland, Federal 

Republic of Germany, Norway, Sweden, United Kingdom and Canada) 

belong to the group of "Western European and other states."Ten 

are members of the Soviet bloc, fourteen are from Asia and Africa. 

and seven are members of the Organization of American States. 

The numbers are not too unevenly distributed, unless it should 

happen, first, that the Soviet bloc and the group from Asia and 

Africa find themselves taking a similar stand, and secondly, 

that those views are not in accordance with those of the nationals 

from the western group. 

Members of the first and subsequent Committees are elected • 

for four years, and are eligible for re-election if nominated 

(Article 32 CP Covenant), so that it is too late now for any 

significant change in the Committee's geographical representation. 

However, the terms of nine of the members elected at the first 

election shall expire at the end of two years, which may see a 

change in geographical representation in two years time. 
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The Committee rules have not yet been adopted, but it is 

to be hoped that they will include a provision to prevent a member 

examining a petition from his own state. This problem has 

been referred to above in the discussion of the Working Group 

to consider petitions under Ecoso·c resolution 1503 and Sub­

Commission resolution 2(XXIV) of 1971, 17and will not be 

considered again. 

Finally, there is the question of investigations. The fact 

is that the Committee has no mandate to carry out an investiga­

tion of allegations, and for this reason it has no basis on which 

to render a finding or judgment, after examination of communica­

tions received. If this is a weakness of the Protocol, if it has 

no real teeth, if it can make no oositive finding, this is the 

way it was meant to be. As seen above, people with "judicial 

experience" were not considered to be necessary, and although 

the Committee may express its "views" (which surely include a 

decision), that decision, or those"views" carry very little 

authority,certainly not the judicial authority of a decision 

rendered within a legal system. If the offending state chooses 

to ignore the Committee's "views", then the Committee is power-

less to take further action. 

In this respect, the provisions of the Protocol are a long 

way from the ideals expressed by Lauterpacht in 1950, who 

apparently took for granted that investigation would be an 
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essential part of the international control of human rights: 

"A finding which is not accompanied by a legal 

recommendation is a deficient method of enforce-

ment because a state can put its own interpreta-

tion on the results of investigation. It is 

illogical to adopt the Bill as a legal obligation, 

and to decline, at the same time, to accept the 

legal duty to act upon the finding of the bodies 

whose function is to assist in giving effect to 

th 1118 em. 

The procedures of the European and American Conventions, and 

of the ILO are in direct contrast to those of the Protocol. The 

. c . . 11 d t . t' . n 19 d Inter-Amer1can omm1ss1on may con uc an 1nves 1gat1on, an 

1. f 1 . . h d . t bl' h . t t 20 . h. h no so ut1on 1s reac e , 1 may pu 1s 1 s repor 1n w 1c 

it shall "set forth its opinion and conclusions concerning the 

question~ 21 
The European Commission is authorized to "undertake •.• 

an investigation,"
22

and if no solution is reached the Committee 

of Ministers, on the proposals of the Commission, is authorized 

to decide whether there has been a violation of the Convention, 
23 

24 
and to publish the Report. The European Commission's 

authority to state whether the facts disclose a breach by the 

respondent state of its obligations, writes Schwelb, "constitutes 

. t " 25 1ts mos patent weapon ..•. 



The basic features of implementation are built into 

the constitutional structure of the ILO; fact finding, 

exposure, conciliation and adjudication. As a result, 

the record is one of concrete results. The ILO has not 
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found it necessary to make extensive use of its fact finding 

powers, but on-the-spot inquiries have been carried out; in 

the USSR (1955); Japan {1964); in Libya (1962); in Costa 

Rica(l963); and in Greece (1965). 26 As a consequence of its 

flexible investigative machinery the ILO is respected as a 

conciliator, is feared for its exposure of violations, its 

recommendations are sought, and its findings have the authority 

of law for States Parties.
27 

How the Committee will interpret its mandate and its functions; 

whether the members will prove to be independent in fact; 

what the result will be of members who are nationals of states 

not parties to the Protocol examining petitions; whether the 

geographical representation will change or will affect the 

Committee's work; and how the absence of a mandate to investigate 

allegations will affect the Committee's decisions; are questions 

which will all be answered soon when the Committee adopts its 

rules of procedure, and goes to work. 
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14. REVIEW 

The relationship between the Protocol and the non-treaty 

provisions for the right of petition must be considered, now 

that the Protocol is in force. ECOSOC resolution 1235 (XLII) 1 

states in paragraph 4 that the Council will review the contents 

of resolution 1235 "after the entry into force of the International 

Covenants on Human Rights." ECOSOC resolution 1503 (XLVI!t-)
2 

states that the procedures of resolution 1503 "should be reviewed 

if any new organ entitled to deal with such communications should 

be established within the United Nations or by international 

agreement." 

Presumably the opportunity for review of the non-treaty 

procedures was provided in the evenb that there should be un­

necessary duplication in the consideration of petitions. If this 

was the case, then it must be assumed that any contemplated 

review of the non-treaty procedures will take into account, first, 

that whereas at present only 13 states have bound themselves to 

recognize the right of petition under the Protocol, the ECOSOC 

resolutions apply to all member states of. the United Nations. 

Secondly, the Protcol and the ECOS06 resolutions are essentially 

different in that the Committee may receive communications from 

an individual victim,.1.vithin the jurisdiction of a State Party to 

• 

the Protocol; whereas the ECOSOC resolutions regulate procedures 

for dealing with communications that appear to reveal a consistent 
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pattern of gross and reliably attested violations of human 

rights and fundamental freedoms. These are distnncb functions 

and must be permitted to proceed and develop separately. 

However, if the provisions for review were included in the 

E.C.O.S.O.C resolutions, not simply to prevent future procedural 

problems, but to provide an opportunity at some later time for 

states to conveniently remove the resolutions, then they assume 

a real significance. An argument for review, made on the basis 

that the non-treaty procedures are unnecessary now that the 1966 

International Human Rights Covenants are in force, is spurious. 

The treaties are not of universal application, as are the E.C.O.S.O.C 

resolutions; and as this essay shows, the implementation procedures 

of the Protocol and the Covenants are not very strong, so that the 

non-treaty right of petition may eventually prove to be the more 

successful and effective of the two procedures. 
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CONCLUSION 

There is now a solid basis of international human rights law, 

which is ready for implementation at the national and inter­

national levels. While national im?lementation is of ?rimary 

importance, the fact is that it often fails; and for that reason 

this paper has dealt with the international promotion, super­

vision, protection and enforcement of human rights, which in 

international usage has come to be known as the international 

implementation of human rights. 

Before proceeding to the conclusions, it is important to 

stress again the significance of the implementation of human 

rights at the national level. The state is closest to the 

violation, often as the perpetrator, and it must make available 

to those within its jurisdiction the necessary judicial, 

legislative or administrative machinery for effective protection 

of the individual's human rights. Only when the state fails in 

its obligations, does implementation at the international level 

become necessary. 

The entry into force of the 1966 International Covenants 

on Human Rights, and the Optional Protocol to the International 

Covenant on Civ±l and Political Rights, represent a significant 

development in the international implementation of human rights. 

The United Nations and its member states now have increased 

opportunities to make that international human rights law 

effective. 
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The object of this paper has been to look at one specific 

aspect of international implementation, the right of petition. 

This was chosen, first, because the Human Rights Committee 

may receive and consider its first petitiansin March of 1977. 

Secondly, it is the writer's contention that the right of 

petition is the essential, and most significant, aspect of 

international implementation. Thirdly, as the most important 

aspect of international implementation, the right of petition 

is relevant not only because it begins to operate under treaty 

in March 1977, but because instead of decreasing, human rights 

violations persist, and appear to be increasing in many parts 

of the world.It is unnecessary to elaborate on the horror of 

these violations. 

When we look back over the thirty years since the second 

World War it is difficult to be optimistic about the Protocol 

as an effective means of implementation. First, and above all, 

there is the conflict between one's hopes and the reality of a 

very political United Nations. An example of this occurs above, 

in the examination of the Protocol and CP Covenant for guaranteeg 

which will ensure the political independence of Con~ittee members. 

There are several so-called guarantees, and yet instead of 

anticipating an independent Committee, free from political 

persuasions, we conclude somewhat pessimisticly that desoite 

those provisions, the members may still be employees of their 

states and therefore subject to political pressures. It is 
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difficult to shake off the experiences of the past thirty years, 

and we need refer to only one example, that of the 1967 Sub­

Commission resolution 3(xx} which in accordance with its mandate, 

recorded the occurrence of violations in several states. This 

was completely unacceptable to the Commission and to ECOSOC, 

because they, in accordance with the persuasions of General 

Assembly politics at the time, would accept condemnations of 

certain countries only (see chapter four above on ECOSOC 

resolution 1235 in 1967). But neither should it be concluded, 

in looking back, that the United Nations has not made great 

progress in the field of human rights, albeit slow progress. 

The United Nations has created a whole new international law of 

human rights; it has done much to educate people, and much in 

bringing violations to the attention of member states and the 

world public. But one is left with the conviction that it could 

have done so much better had it not been for, among other 

things, the incessant political and ideological rivalry of 

member states. 

Secondly, and to move to the present, the provisions of the • 

Protocol, and the mandate given the Committee, are not strong. 

They are subject to too many limitations and questionable 

interpretations, some of which have been discussed above, and 

the most important of which relate to the limitations and 

derogations incorporated in the CP Covenant, the source of 
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complaints, the rules of admissability, and the mandates'to 

investigate, make a finding, and enforce that finding, which are 

missing. 

Thirdly, it is difficult to assess the effectiveness of the 

non-treaty right of petition because of its confidentiality. 

It seems however, that little action has been taken since 1971 

on petitions received and considered; and secondly, that the 

workings of the Sub-Commission and its Working Group are very 

susceptible to political winds from above. 

A fourth reason for muted optimism is the realization 

that a successful treaty, and non-treaty, right of petition 

will only develop and become apparent over the course of 

another generation. It will probably. take that time,first, 

to obtain a respectable number of ratifications to the Protocol; 

secondly, for the Committee to become an efficient and respected 

body; thirdly, for the accumulation of an acceptable body of 

case-law (jurisprudence) on the interpretation of the Protocol 

provisions; and finally, for the development of an aura of 

confidence, so essential to the Committee's relationship with 

States Parties. 

Having given these reasons for pessimism, it is the 

conclusion of this paper, that the arguments against an effective 

right of petition are weakening. United Nations performance .in 

human rights generally is beginning to improve as its investiga­

tive procedures advance. The mandate given the Committee by the 

Protocol, and the provisions of the non-treaty procedures, may 
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be strengthened by an enthusiastic andaggressive Committee 

and Sub-Commission, and by increasing support from States 

Parties and member states. The problem of time must be 

accepted, but inevitably, that problem will diminisr in 

significance. Further, and most importantly, it is the 

writer's submission that the attitude of states and persons 

towards the international protection of human rights will 

respond to increased education on human rights matters, 

increased dissemination of information, and their increased 

involvement in human rights matters. The effect will be to 

weaken the attacks against international implementation and the 

right of petition specifically, as for exam~le, can be seen in 

the slow breaking down of the legal and ideological barriers 

to the right of petition. 

It follows therefore, that the right of petition will not 

stand as that part of the international implementation of human 

rights which will succeed alone·. Neither the treaty, nor the 

non-treaty right of petition will be an isolated success, but 

will depend on other measures of international implementation, which 

have not been the subject of discussion in this paper. A 

successful right of petition depends to a large extent on an 

effective United Nations policy of education, and on an effective 

United Nations system of reporting. The second is essential, 

as a source of information for the United Nations, which will 

facilitate enquiry into, and response to, complaints, and will 
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makethat response more effective. The first is important, 

because like all things worthwhile, the right of petition must 

be experienced and learned. Education is also an effective 

means of changing and developing world opinion, which is so 

essential to the promotion of state acceptance of international 

implementation. If the United Nations is unable to make people 

aware of their rights, then governments are less likely to be 

subjected to political demands for protection, and will simply 

avoid their obligations. 

An effective Protocol is also dependent upon an increased 

number of ratifications without reservations, otherwise it will 

not be a truly international means of implementation. It 

depends also of course, on how seriously the Committee takes 

its work. These matters have been discussed. On looking back­

wards it is difficult to be optimistic about the right of 

international petition. But on looking forward there is room 

for optimism: optimism on the condition that world opinion develops 

as anticipated, and on the condition that the many doubts sur­

rounding the terms of the Protocol are resolved progressively 

and aggressively in favour of the individual's protection. 

While it may be objectionable to wait, knowing that violations 

of individual human rights are continuing, we must accept the 

fact that patience and time are part of the international pro­

tection of human rights. To the inevitable question "why?", the 

reply must be that such is a fact, a reality of international 

politics, an explanation of which is not the subject of this paper. 
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