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RESUME

La présente thdse a pour objet la législation générale des assurances
aviation & New York et la structure, tencur et interprétation de
polices aviation types. Les dispositions statutaires de la législation
new-yorkaise sur les assurances (la "New York Insurance Law") qui
se rapportent directement au domaine de l'aviation ou qui le
régissent explicitement y sont examindes, de méme que les décisions
jurisprudenticlles pertinentes. Les précédents Etablis par d'autres
juridictions ont été repris dans les cas ol aucune autorité new-
yorkaise n'aurait statué sur une question particuli¢re, Les polices
souscrites pour d'autres types d'assurances contenant souvent des
dispositions similaires ou analogues & ceclles observées dans les
polices aviation, ces dispositions et la législation régissant leur

application sont envisagées, suivant leur opportunité.



ABSTRACT

This thesis examines the law of aviation insurance
in New York generally and the structure, content and
interpretation of typical aviation insurance policies. The
statutory provisions of New York Insurance Law which
explicitly govern or directly pertain to aviation insurance
are addressed as well as relevant case law. Precedents from
other jurisdictions have been noted where no New York
authority exists on a particular issue. Because policies
written for other types of insurance frequently contain
provisions similar or analogous to those found in aviation
insurance policies, these provisions, and the law governing

their application, are considered where appropriate.

- ii -



ACKNOWLEDGMENTS

I am grateful to Desmond T. Barry, Jr., a partner in the
New York firm of Condon & Forsyth, for his thoughtful review
‘'of the text of this thesis and to Diane W. Wilson, also of
Condon & Forsyth, for her assistance in proofreading the
manuscript. I wish to also express my appreciation to Nelia
Velez for the typing of the manuscript. Finally, I would
like to thank Dr. Ram S. Jakhu, my thesis supervisor, for his

guidance and patience.

- iii -



CONTENTS

CHAPTER I ~ INTRODUCTION. .t cccesvoscoccssscccassass eees 1

CHAPTER II -~ AVIATION INSURANCE MARKETS .:e:.cvecesseecss 2
A. In General...ccceeeesessscecesscnsscnss ceseess 2
B. Insurance POOlS...ccceeceesosscsccsscsscscsne 3
C. The London Market.....cceceececeseressosanssse 5
D. REINSUIraANCE. . et eeereecccosnsesossacsocncsossasess 13

CHAPTER III - NEW YORK STATUTORY REGULATION...c¢eess0ee. 17
A. Tn General....ccccceeecoccessesscsncscssssasoss 17
B. Licensing of Insurers, Agents

And BroKerS..cccecoescscsceccscssscssascssase 19
1. Excess-Line Broker....cceeeeeeeceessccees 20
2. Brokers for Unlicensed
or Unauthorized Insurers....c.cseeeeees 21
C. Classification of Aviation Insurance......... 22
D. Regulation of RateS...ccceeesessncesscnscasse 23
E. POliCY FOXMS.:ceeeeeecccosacsscscossssssssssass 25
1. In General....ccececececcsccnsccsccaaccas 25
2. Statutory Provisions as to
Content of Aviation Insurance
Policies...ccieeeececocccccccccccnnee 27
3. Life INSUranCe....ccccccceccccccccscccs 28

CHAPTER IV - THE AVIATION INSURANCE POLICY....ecc¢0es.. 30
A. In General...ccceceecoccccccscccoscsososcosssocssscs 30
B. Insuring Agreements.....ccceccceescecccccscss 30

1. Duty to Defend....cccceeeescecccsceacss 32
C. Definitions...cceeeeceencecscecssccsnsescscosss 35
D. EXClUSiONS..eccteecesssscasssassssssscsassess 40
1. InGeneral......cccecceecccscsccscsssss 40
2. Assumed Liability Exclusions........... 49
3. Exclusions Relating to Violation
of Statutes or Requlations............ 51
4. Exclusions Relating to Pilot
QualificationsS....ccceeecessceccsccssss 54
a. In General....cccceeeeesasccccassss 54
b. Minimum Flight Hours
Requirement.....cceeceeeceoccccses 55
c. Medical Certificate.....c.ccceeeee. 57
5. Policy Violation as a Ground
for EXCluSioON..ceceeesccescesscosacess 60
E. Conditions....cceeececcescosessescccsosscssese 63
1. Notice of Occurrence, Claim
“Or SUit..iiieeedecncnsescctcnsascccnnes 67
2. Cooperation of the Insured............. 72

- iv -



Page

F. Declarations. ® ® 6 9 8 & & & & 0 S 4 9 O O 0 O O O O S PG O O 2O e O e 74
1. In General e & & 6 0 & © 0 4 ¢ B ¢ O & O S " S 00O P S " O B s e 74
2. Territorial Limitatijons........cc0ec.... 78

CHAPTER V - TYPES OF AVIATION COVERAGE:.:¢:.22ceescescesse. 80
A. In General...cceceeecsssssessecscssscssscscsscass 80
B. Aviation Hull INSUranCe....cceeeeesecccscccss 80
1. All Risks Hull INsSuranCe.....ccseeese.0 81
2. Breach of Warranty Insurance........... 84
3. Loss-0f-Use INsSuUranCe....ccceseoceesseas 88
4. War Risks and Associated Perils
EXClUSiONS.cveeececscccsccscccsccccece 88

C. Aviation Liability Coverage........ceeceeees. 91
l. In General....cccceccesssscesacsscccocceass 91
2. Financial Responsibility Acts.......... 92
3. Types of Aviation Liability
COVerage. s eceecccecscssanscsscsscsnscccss 93
a. In General.....ccceeeecsscccesssess 93

b. Bodily Injury, Excluding
Passenger Liability......cecc0e0.. 94
c. Passenger Liability......cc0cc0eee. 95
d. Property Damage Liability.......... 96
e. Medical PaymentS.....cceceeceesesses 97
4. Liability LimitS...cveeecceccscsecesanes 97
5. Guest Voluntary Settlement............. 98

6. Lloyd’s Aviation Liability
PoliCieS.ccececerssesstccnsssascnsesses 99
D. Airport Owners and Operators

Liability Insurance.....ccececececccseesses 100
1. In General.....cccceveeecssccnccsssseces 100
2. Airport Premises Liability............ 100
3. Hangar Keepers’ Liability.....cccc.... 102
4. Product Liability.....ceceeveeeseeeees 103

BIBLIOGRAPHYO........o-oooo.o-o.ooonoo..oo-ooocoo.o'o. 105
APPENDIX A A-1

APPENDIX B B-1



I would like to dedicate this
thesis to my wife Donna.

- vi -



AVIATION INSURANCE: A NEW YORK PERSPECTIVE

CHAPTER I - INTRODUCTION

This thesis examines the law of aviation insurance
in New York in general and the structure and content of
typical aviation insurance policies in particular.1
Precedents from other jurisdictions have been noted where no
New York authority exists on a particular issue. Moreover,
because policies written for other types of insurance
frequently contain provisions similar or analogous to those
found in aviation insurance policies, these provisions, and
the law governing their application, are considered where

appropriate.2

1 For a survey of all aspects of aviation insurance see
Rod D. Margo, Aviation Insurance, (2d ed. Butterworths 1989);
see also P. Martin, J. McClean, E. Martin & R. Margo,
Shawcross & Beaumont Air Law, Ch. 34 (4th ed. Butterworths
1988). :

2 The wording of many current aviation insurance policy
forms and provisions evolved from marine and automobile
insurance policies. See Hutzel v. United States Aviation
Underwriters, Inc., 132 A.D.2d 45, 522 N.Y.S.2d 301 (34 Dept.
1987), where the appellate court, in holding that the
decedent’s representatives seeking to recover under an
aviation insurance policy could avail themselves of the rule
of strict construction against an insurer, relied on the law
of automobile insurance, noting that aircraft insurance has
many similarities to automobile policies; Otsego Aviation
Serv. v. Glens Falls Ins. Co., 277 A.D. 612, 102 N.Y.2d 344
(3d Dept. 1951), where the court noted that aircraft hull
insurance ”roughly corresponds to motor vehicle collision
(footnote continued)




CHAPTER II - AVIATION INSURANCE MARKETS
A, In General

As commercial aviation began to expand after World
War I, the need for aviation insurance increased
commensurately. It soon became apparent that a special
expert service was required to underwrite risks and handle
claims associated with the unique nature of aviation. The
limited volume of aviation business at that time, however,
did not justify substantial investment in this field by any
one individual insurer. In the United States, this situation
led to the combining or “pooling” by individual companies to
underwrite aviation risks and thus enable insurers to spread

the risk and share the expense of this specialized but

(footnote continued from previous page)

insurance”; Pan Am. World Airways v. Aetna Casualty & Sur.
Co., 505 F.2d 989, 994 & n.2 (2d Cir. 1974), noting that the
7capture and seizure” and war-risk exclusionary clauses in an
aviation all-risk policy were similar to such clauses
contained in modern marine insurance policies; Id. at 1015,
stating that the terms used in an aviation all-risk policy to
describe war and similar perils originated, for the most
part, in English maritime insurance practice. See also
Shawcross & Beaumont Air Law, ch. 34, at VIII/80 n.8 (4th ed.
Butterworths 1988) (noting that clauses in aviation indemnity
policies providing that the existence of the policy itself
constituted proof of the insured’s interest originally
appeared in marine hull policies).




limited volume of business. Even today, few insurance
companies in the United States independently underwrite
aviation insurance.>
B. Insurance Pools

The most common method of underwriting aviation
insurance is through an insurance pool or joint underwriting

4 In an aviation insurance pool, a number of

organization.
independent insurance companies combine to write aviation
insurance through a single firm which acts as a ”“managing

general agent"5 or ”pool manager” for the group. In this

3 The Insurance Company of North America, a member of the
CIGNA group, is one of the few independent insurers which has
facilities for aviation insurance in addition to its multi-
line facilities. AVEMCO Insurance Company, originally
incorporated as ”Aviation Employees Insurance Company,” also
specializes in aviation insurance and writes aviation risks
on a direct basis.

4 See Margo, Aviation Insurance, at 47 (24 ed.
Butterworths 1989). Every group, association or other
organization of insurers which engages in joint underwriting
or joint reinsurance is subject to regulation pursuant to the
provisions of Article 23 of the New York Insurance Law
relating to rates and rating organizations. N.Y. Ins. Law §
2317 (McKinney 1985). See infra. at p. 23.

5 A managing general agent is any person, firm,
association or corporation that manages all or part of the
insurance business of an insurer (including the management of
a separate division, department or underwriting office) and
acts as an insurance agent, as defined in the N.Y. Comp.
Codes R. & Regs. tit. 11, § 33.2(c) (1987) (Regulation 120).




manner, a number of insurers may share the underwriting risks
and draw upon the expertise of an organization which
specializes in the management of aviation insurance.

In the United States, the largest share of the
domestic aviation insurance market is written by two such
pools, the United States Aircraft Insurance Group (USAIG) and
Associated Aviation Underwriters (AAU). USAIG is a group of
independent insurance companies organized in 1928 specific-
ally to underwrite aviation risks. The actual underwriting
of risks is done by United States Aviation Underwriters,
Inc., acting as Managing General Agent for USAIG. AAU was
founded in 1929 by Chubb and Son, Inc. and Marine Office-
Appleton & Cox Corp., to be the aviation department of the
fire, marine and casualty companies for which they were
agents or managers.6

Insurance pools manage and underwrite the aviation
business of their member companies. The manager of the pool
has authority to accept or decline business, specify rates,
bind risks, issue policies and settle claims on behalf of the
members of the pool. The pool manager, however, does not

write any aviation accounts on a direct basis. All business

6 Margo, Aviation Insurance, at 47 n. 253 (2d ed.
Butterworths 1989). A third pool of aviation insurers is the
Aviation Office of America which was organized in 1962 and
manages the aviation business of a number of independent
insurers.




must be submitted through a licensed broker or through an
agent of the member compam'.es.7 All policies and
endorsements are issued by the pool in the name of one or
more of the companies in the group. The participating member
insurance companies share the risk of each aviation policy on
a proportionate basis as set forth in the pool agreement
among them.8

The facilities of the pool are available to every
agent of a member company. No special agency appointment or
license is required for agents of a member company. Agents
or brokers not representing any of the member companies may
have the facilities available to them upon being licensed by
a member company.
C. The London Market

A brief overview of the London insurance market is
appropriaté because the majority of aviation insurance
ultimately is reinsured, at least in part, in the London
market or placed directly in that market on a surplus-lines

basis.9

7 Id. at 47. Binding authority generally is not given to
the agents, but in certain instances some agents or brokers
may have binding authority for some risks, especially those
agents or brokers who produce large quantities of aviation
business.

8 14.

9 . . .
Surplus-line insurance, referred to as excess-line

(footnote continued)



The aviation insurance market in London is composed
of insurance companies operating through the Institute of

London Underwriters10 and individual investors represented by

11 Lloyd’s is not an

12

the Underwriters at Lloyd’s of London.

insurance company and does not underwrite risks. Rather,

(footnote continued from previous page)

insurance in New York, is insurance written by an insurer not
authorized to transact business in New York. See N.Y. Ins.
L. § 2105(a) (McKinney 1985); infra. at p. 19.

10 These companies are British and foreign insurance
companies that are permitted to underwrite aviation risks in
the London insurance market. Cf. Thebes Shipping, Inc. v.
Assicurazioni Ausonia SPA, 599 F. Supp. 405, 408 (S.D.N.Y.
1984). This case involved the placement of marine insurance,
which is very similar to aviation insurance. See supra. at
P- 1, n.2.

11 See Edinburgh Assurance Co. v. R. L. Burns Corp., 479 F.
Supp. 138, 140 (C.D. Cal. 1979), aff’d except as to pre-
judgment interest, 669 F.2d 1259 (9th Cir. 1982); Thebes
Shipping, Inc. Assicurazioni Ausonia SPA, 599 F. Supp. 405
(S.D.N.Y. 1984); cf. N.Y. Ins. L. § 107(a)(29) (McKinney
1985) (defining ”Lloyds underwriters”). In Thebes Shipping,
the insured sought to obtain a lead underwriter at Lloyd’s
because of the inducement value to less sophisticated
insurers of having a Lloyd’s underwriter as ”lead.” Thebes
Shipping, 599 F. Supp. at 417. For a discussion of the role
of the ”lead” underwriter, see infra. at pp. 9-13.

12 See Edinburgh Assurance Co. v. R. L. Burns Corp., 479 F.
Supp. 138, 146 (C.D. Cal. 1979), aff’d except as to pre-
judgment interest, 669 F.2d 1259 (9th Cir. 1982); Thebes
Shipping, Inc. v. Assicurazioni Ausonia SPA, 599 F. Supp.
405, 408 (S.D.N.Y. 1984). The placement of insurance at
Lloyd’s has been explained in the following decisions:
Syndicate 420 at Lloyd’s London v. Early Am. Ins. Co., 796
F.2d 821 (5th Cir. 1986); Travelers Indem. Co. v. Booker, 657
F. Supp. 280 (D.D.C. 1987); Thebes Shipping, Inc. v.
Assicurazioni Ausonia SPA, 599 F. Supp. 405 (S.D.N.Y. 1984);
Edinburgh Assurance Co. v. R.L. Burns Corp., 479 F. Supp. 138
(C.D. Cal. 1979), aff’d except as to pre-judgment interest,
(footnote continued)




it is an exchange organization that provides its members, who

13

are individual investors-underwriters, with a marketplace

(that is, an underwriting floor and office facilities) in
which to sell insurance.l?

The individual members of Lloyd’s are grouped into
syndicates comprising from a few to several hundred members,

15 the syndicates, and often in conjunction with

or “names”.
the companies, subscribe to limited shares of the total risk.
Each syndicate is represented, either alone or as part of a
group of syndicates, by an underwriting agency that maintains
a desk or ”"box”, staffed by an agency representative, or

16

"underwriter”, on the floor of Lloyd’s. Each individual

member of the syndicate remains jointly and severally liable

(footnote continued from previous page)

669 F.2d 1259 (9th Cir. 1982). For a detailed discussion of
insurance placement at Lloyd’s, see Margo, Aviation
Insurance, ch. 6 (2d ed. Butterworths 1989).

' cf. N.¥. Ins. L. § 107(a)(29) (McKinney 1985) (”Lloyds
underwriters” means any aggregation of 1nd1v1duals, who under
a common name engage in the business of insurance for
profit); Appendix “A”.

14 See Thebes Shipping, Inc. v. Assicurazioni Ausonia SPA,
599 F. Supp. 405 (S.D.N.Y. 1984).

15

I—d_’

16 See syndicate 420 at Lloyd’s London v. Early American
Ins. Co., 796 F.2d 821 (5th Cir. 1986); Travelers Indem. Co.
v. Booker, 657 F. Supp. 280 (D.D.C. 1987); Thebes Shipping,
Inc. v. Assicurazioni Ausonia SPA, 599 F. Supp. 405 (S.D.N.Y.
1984). For a detailed dlscu551on, see Margo, Aviation
Insurance, ch. 6 (2d ed. Butterworths 1989).




for the total of the risk subscribed.
The process of placing insurance in London begins
when an applicant seeking insurance contacts a local or

17

#producing” broker. The producing broker, typically a

surplus lines broker, will then contact a London brokerage

18 or #placing broker”, which actually will place the

firm,
risk to be covered in the aviation insurance market. The
placing broker is the agent of the applicant (the prospective
insured) for most purposes, including initial placement of
the risk.19

At Lloyd’s, the London broker will present a
"placing slip,"20 which contains all the pertinent
information regarding the risk, to a Lloyd’s underwriter or
company whom the broker believes will subscribe for a
relatively large portion of the risk. The broker negotiates

the insurance terms and premium rates with the underwriter.

If an agreement is reached, the underwriter will subscribe,

17 Travelers Indem. Co. v. Booker, 657 F. Supp. 280, 283
(D.D.C. 1987).

18 Id. Only accredited Lloyd’s brokers may place risks
with Lloyd’s underwriters.

19 14. at 2s2.

20 The placing slip contains information in abbreviated form
relating to the standard policy to be used, the type of
insurance to be effected, the limits of coverage, period of
coverage, geographic scope, exclusions, uses, deductibles,
pilot warranty requirements, and the premium rate.



on behalf of his syndicate(s), to cover all or a portion of
the risk.?! This underwriter generally will be the ”lead”
underwriter who determines the premium rate and the

22 The

conditions under which the risk will be accepted.
leader initials the placing slip accepting a certain
percentage of the risk and the broker then will proceed from
underwriter to underwriter until full subscription is
obtained. If subsequent subscribing underwriters require a
modification of the terms, the underwriters who have already

subscribed are informed and any necessary changes are made.23

21 See Thebes Shipping, Inc. v. Assicurazioni Ausonia SPA,
599 F. Supp. 405, 408 (S.D.N.Y. 1984). The brokering of
risks and the formation of insurance contracts at Lloyd’s
proceeds rapidly. It affords the underwriter little
opportunity to investigate the contours of the risk being
placed. Thus, to minimize possible loss, an underwriter will
usually refuse to insure the entire risk. Instead, a number
of syndicates will subscribe, each assuming a specified
percentage of the entire risk. See Syndicate 420 at Lloyd’s
London v. Early Am. Ins. Co., 796 F.2d 821, 824 (5th Cir.
1986) ; see also Sumitomo Marine & Fire Ins. Co. v. Cologne
Reinsurance Co. of America, 75 N.Y.2d 295, 552 N.Y.S.2d 891,
552 N.E.2d 139 (1990) (reinsurance).

The underwriter indicates his agreement by signing his
initials and indicating the percentage of the risk accepted
on the slip. See id.:; Traveler Indem. Co. v. Booker, 657 F.
Supp. 280, 288 (D.D.C. 1987). The signature, or ”scratch”,
of the underwriter on the slip is the last act necessary for
the formation of an insurance contract at Lloyd’s. Syndicate
420 at Lloyd’s London v. Early Am. Ins. Co., 796 F.2d 821,
824 (5th Cir. 1986).

22 Travelers Indem. Co. v. Booker, 657 F. Supp. 280, 283
(D.D.C. 1987).

23

Thebes Shipping, Inc. v. Assicurazioni Ausonia SPA, 599
(footnote continued)




When the placing slip has been fully subscribed for
100 percent of the risk, the London broker will prepare a
”cover note” summarizing the subscribed coverage for the
producing broker who will forward it to the insured as

4 In the event

notification that coverage has been effected.2
a risk is over subscribed, i.e., subscribed by Underwriters
for more than 100 percent, each underwriter normally will

have a proportion of his risk or ”line” reduced until there

25 It is

is no more than 100 percent participation.
important to distinguish the placing slip from the cover
note, because the cover note is drafted by the broker for its
own convenience and may not contradict the placing slip or
the final policy wording which are controlling with respect
to the issue of coverage. Any liability for incorrect
information on the cover note rests with the broker as agent

for the insured and not the underwriters.26

(footnote continued from previous page)
F. Supp. 405, 409 (S.D.N.Y. 1984).

24

1d.

25 Margo, Aviation Insurance, at 68 (2d ed. Butterworths
1989).

26

As a general rule, an insurance broker is initially
considered an agent of the insured rather the insurer. Howard
Fuel v. Lloyd’s Underwriters, 588 F. Supp. 1103, 1108
(S.D.N.Y. 1984); see also Puritan Ins. Co. v. Industrial
Petrolic Corp., No. 89-2560 (E.D. Pa. Feb. 21, 1990) (1990 WL

18676). However, in Transamerica Interway v. Commercial
(footnote continued)

-10-



After a risk has been fully subscribed and the
cover note has been prepared, the lead underwriter (or the
London broker with approval by the lead underwriter of the
final policy wording) will prepare the actual insurance

policy wording pursuant to the information contained in the

(footnote continued from previous page)
Union Assurance Co. of South Africa, 97 F.R.D. 419, 421
(S.D.N.Y. 1983), the court stated:

The question whether an insurance
broker represents the insurer, the
insured, or both depends, however,
on the circumstances of each case,
including the conduct of and
communications among parties. 29
N.Y.Jur. § 425; 3 Couch on Insurance
2d, § 25:93. A broker may be an
agent for the insured as to some
aspects of a policy and an agent for
the insurer as to different aspects
of the same policy. 29 N.Y.Jur. §
423; 3 Couch on Insurance 2d §
25:93. Thus, for example, while an
insurance broker may act for the
insured in applying for and
processing a policy, the broker
generally acts for the insurer in
delivering the policy and in
collecting and remitting the
premiums. ‘

Transamerica Interway, 97 F.R.D. at 421.

See also P. Martin, J. McClean, E. Martin & R. Margo,
Shawcross & Beaumont Air Law, ch. 34 § 68 (4th ed.
Butterworths 1988); Travelers Indem. Co. v. Booker, 657 F.
Supp. 280 (D.D.C. 1987) (it is recognized custom and usage of
London insurance market that broker is agent of insured for
most purposes); Thebes Shipping Inc. v. Assicurazioni Ausonia
SPA, 599 F. Supp. 405 (S.D.N.Y. 1984) (insurance broker agent
for insured).

-11~



27 The completed policy and placing slip, if

placing slip.
the policy is a Lloyd’s policy, are then forwarded to the
Lloyd’s Policy Signing Office, which will ensure that the
policy reflects the terms and conditions on the placing

slip.28

27 In many instances, the formal insurance policy is not
issued for several months after coverage is effected or even
after expiration of the policy period. See Jett Setting
Service Corp. v. Toomey, 91 A.D.2d 431, 459 N.Y.S.2d 751
(1983) ; see also Edinburgh Assurance Co. v. R. L. Burns
Corp., 479 F. Supp. 138, 146 (C.D. Cal. 1979) (”[m]arine
insurance policies [purchased through Lloyd’s] are generally
issued with a significant time lag after the signing of the
slip”), aff’d except as to pre~-judgment interest, 669 F.2d
1259 (9th Cir. 1982); see also Sumitomo Marine & Fire Ins.
Co. v. Cologne Reinsurance Co. of America, 75 N.Y.2d 295, 552
N.Y.S.2d 891, 552 N.E.2d 139 (1990) (issuance of reinsurance
agreement). Because of this delay, the insured may have to
rely on the slip and cover note in enforcing the insurance
contract. See Edinburgh Assurance Co. v. R. L. Burns Corp.,
479 F. Supp. 138, 146 (C.D. Cal. 1979), aff’d except as to
pre-judgment interest, 669 F.2d 1259 (9th Cir. 1982). Ccf.
N.Y. Comp. Codes R. & Regs. tit. 11, § 27.8 (1987) requires a
policy of insurance placed with a nonlicensed insurer to be
delivered promptly to the insured. The ”placing slip” and
”cover note,” therefore, are important documents in any
insurance related litigation.

28 See Edinburgh Assurance Co. v. R. L. Burns Corp., 479 F.
Supp. 138, 145 (C.D. Cal. 1979), aff’d except as to
prejudgment interest, 669 F.2d 1259 (9th Cir. 1982). 1If
insurance companies which are members of the Institute of
London Underwriters are involved, the placing slip and policy
are forwarded to the Institute’s Policy Department for
review. See id. If both Lloyd’s Underwriters’ and companies
participate in the same risk multiple policies may be issued
although there may be only one placing slip. See Margo,
Aviation Insurance, ch.6 (2d ed. Butterworths 1989).

-12-



If litigation is commenced against the insurers
generally naming ”Lloyd’s of London” as a defendant, the
leading Lloyd’s syndicate, usually the syndicate subscribing
to the highest percentage of the risk, will provide a
representative ”name” to be designated as a defendant instead

23 Accordingly, it is proper

of the generic term ”Lloyd’s”.
to designate the representative name provided by the leading
syndicate as a party to litigation rather than referring

generically to ”Lloyd’s of London”.3°

D. Reinsurance
Reinsurance enables an insurance company or
underwriter to limit the risk of loss on a given insurance

policy by passing part of the potential liability to another

29 The representative name is used as a matter of custom
because it is unnecessary to name all the subscribing members
to a particular policy. The additional subscribers to the
policy (sometimes referred to as ”“the following market”) will
accept a judgment against the leader as binding on them all.
However, any member syndicate subscribing to the policy may
decline to be so bound by notifying the broker and in such a
situation it must be named individually as a defendant. Cf.
N.Y¥. Ins. L. § 1212 (McKinney 1985) (service of process upon
Lloyds underwriters authorized to do business in New York may
be effected by service upon the Superintendent of Insurance).

30 E.g., ”John Doe, an Underwriter at Lloyd’s, London, on
behalf of himself and as representative for all other
Underwriters at Lloyd’s, each for himself and not for the
other, subscribing to Policy No. 0000.” See also
Underwriters at Lloyd’s, London v. Strickland, 99 Ga. App.
89, 107 S.E.2d 860 (1959) (”underwriters at Lloyd’s, London”
not an entity capable of suing or being sued).

=13-



insurer. 1In New York, an authorized insurer may reinsure, by
itself or together with other insurance companies or pools,
any risk referred to in N.Y. Ins. Law § 1113(a)31 arising
from, related to, or incident to the manufacture, ownership
or operation of aircraft.3?
In general there are two types of reinsurance: (1)
treaty reinsurance and (2) facultative reinsurance.33 Treaty
reinsurance refers to an agreement between the insurance
company (sometimes called the ”ceding company” or
#reinsured”) and the reinsurance company which is applicable
to the insurance company’s entire portfolio of business; it
involves an ongoing process whereby the reinsurer agrees to

accept all or a specified amount of certain insurance to be

written by the reinsured.34 Facultative reinsurance is an

31 N.Y. Ins. L. § 1113(a) (McKinney 1985) defines the
classes of insurance in New York; Appendix ”A” hereto.

32 N.Y. Ins. Law § 1114(d) (McKinney 1985); see N.Y. Comp.
Codes R. & Regs., pt. 93 (1987) (extending aviation
reinsurance authorization to life insurance); Appendix #A”,

33 See Sumimoto Marine & Fire Ins. Co. v. Cologne
Reinsurance Co. of America, 75 N.Y.2d 295, 552 N.Y.S.2d 891,
552 N.E.2d 139 (1990); Margo, Aviation Insurance, at 339-340
(2d ed. Butterworths 1989). There are two methods used in
reinsurance, ”pro-rata” reinsurance and ”"excess of loss”
reinsurance. See Overview of Reinsurance, Insurance, Excess,
and Reinsurance Coverage Disputes 1986, 299 n.309 (Practicing
Law Inst. 1986).

34 See Sumimoto Marine & Fire Ins. Co. Vv. Cologne

Reinsurance Co. of America, 75 N.Y.2d 295, 552 N.Y.S.2d 891,

552 N.E.2d 139 (1990); Fortress Re, Inc. v. Jefferson Ins.
(footnote continued)
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agreement between the reinsured and the reinsurer which
applies only to an individual risk of the reinsured.35 In a
facultative reinsurance agreement each reinsurance risk is
treated separately rather than as the general obligations
involved in treaty reinsurance. Facultative reinsurance is
commonly used by pools to write difficult, unusual or

hazardous risks.36

(footnote continued from previous page)

Co., 465 F. Supp. 333, 336 (E.D.N.C. 1978). In this case,
the court defined treaty reinsurance as ”a bilateral contract
containing mutual covenants which codify the ongoing process
of one company’s transfer of risk to another.”

35 See Sumimoto Marine & Fire Ins. Co. v. Cologne
Reinsurance Co. of America, 75 N.Y.2d 295, 552 N.Y.S.2d 891,
552 N.E.2d 139 (1990); Fortress Re, Inc. v. Jefferson Ins.
Co., 465 F. Supp. 333, 336 (E.D.N.C. 1978). The Fortress Re
case involved facultative, not treaty, reinsurance; the court
described the policy in question as one under which ”the
parties merely executed a reinsurance contract which
reinsured a layer of liability as to a specific automobile
liability policy,” rather than “a contract to cede all or
part of [the reinsured’s] risks” to the reinsurer. Id. Many
courts do not use the term ”facultative” reinsurance in
distinguishing facultative reinsurance from treaty
reinsurance. Rather, courts describe facultative reinsurance
as ”contracts of reinsurance” or ”reinsurance policies,” see
Pioneer Life Ins. Co. v. Alliance Life Ins. Co., 374 Ill.
576, 587, 30 N.E.2d 66, 72 (1940), as opposed to treaty
reinsurance, which is referred to as ”contracts for
reinsurance.” (emphasis added). See also Maurer v.
International Re-Insurance Corp., 31 Del. Cch. 352, 74 A.2d
822, 828 (1950) (applying the distinction and citing Pioneer
Life).

36 Margo, Aviation Insurance, at 339 (2d ed. Butterworths
1989).
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There are two methods generally used in both treaty
and facultative reinsurance: “pro-rata” reinsurance and
nexcess-of-loss” reinsurance.>’ Pro-rata reinsurance is
where the ceding insurance company shares with the
reinsurance company all of the premiums, as well as the
losses, pursuant to a predetermined percentage.38 Excess-
of-loss reinsurance refers to reinsurance where the reinsurer
agrees to reimburse the ceding insurance company for all
losses in excess of a certain amount (referred to as the
ceding insurance company’s ”retention").39 Pro-rata
reinsurance may be combined with excess-of-loss

. 40
reinsurance.

37 See Overview of Reinsurance, Insurance, Excess, and
Reinsurance Coverage Disputes 1986, 299 n.309 (Practicing Law
Inst. 1986).

38 See Central Nat’l Ins. Co. v. Devonshire Coverage Corp.,
426 F. Supp. 7, 21 (D. Neb. 1976). 1In this case, the court
defined pro-rata insurance as ”a type of reinsurance where
the reinsurer assumes a proportionate share of any loss
sustained of the insured property from the first dollar of
loss.” :

39 See Miller, The Working Excess of lLoss Treaty in
Property Insurance in Reinsurance, 161 n.82 (Strain, College
of Insurance 1980)

40 Cf. Central Nat’l Ins. Co. v. Devonshire Coverage
Corp., 426 F. Supp. 7, 10 (D. Neb. 1976). Central Nat’l
involved a disputed agency contract between an insurer and an
insurance agent, which provided that ”[s]hould the amount of
the total sum on any one risk exceed $500,000 then the excess
over the above-mentioned $500,000 limitation must be
reinsured on a pro-rata basis, not on an excess of loss
basis.”
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CHAPTER III - NEW YORK STATUTORY REGULATION
A. In General

Unlike most other domestic industries in the United
States, the insurance industry is largely exempt from federal
regulation such as antitrust laws. Pursuant to the
McCarran-Ferguson Act, 15 U.S.C.A. §§ 1011-1014 (West 1976),
the regulation 6f the insurance industry, including antitrust
supervision, is primarily carried out by the states. The
McCarran-Ferguson Act was enacted in 1945 in response to, and
as a way to circumvent the potential affects of, the 1944

Supreme Court decision in United States v. South-Eastern

Underwriters Association, 322 U.S. 533 (1944), which held

that the business of insurance was interstate commerce and,
therefore, subject to federal antitrust laws. As a

consequence of the South-Eastern decision, Congress moved to

enact legislation which would allow the states to regulate
those activities in the insurance industry which would
otherwise be subject to federal regulation such as under the
antitrust laws. The McCarran-Ferguson Act reaffirmed the
states’ authority to regulate the insurance industry and
conferred a partial exemption from the federal antitrust laws

on certain activities of insurance companies.
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The effect of the McCarran-Ferguson Act is to make
”federal statutes inapplicable to the business of insurance”
thereby granting to the states plenary regulatory power over
insurers, subject to certain enumerated exceptions.41 As a
result of McCarran-Ferguson, each state has adopted its own
statutes and regulations with respect to the activities of
insurers relating to premium rates, forms, coverage and

exclusions.42

The provisions of the N.Y. Insurance Law?3
generally apply to all policies of insurance, including
aviation insurance, unless expressly provided otherwise.
Although it is beyond the scope of this thesis to discuss all
of the provisions in the N.Y. Insurance Law which may apply
to an aviation insurance policy, the statutory provisions in
the N.Y. Insurance Law which explicitly govern or directly

pertain to aviation insurance will be considered.44

41 gee Spirt v. Teachers Ins. & Annuity Ass’n, 475 F. Supp.
1298 (S.D.N.Y. 1979), rev’d in part on other grounds, 691
F.2d 1054 (2d cir. 1982).

42 See, e.g., Cal. Ins. Code, § 680 et seq. (Deering 1976);
Fla. stat. Ann., § 624.401 et seq. (West 1984); Ill. Ann.
Stat., ch. 23, para. 480 (Smith-Hurd 1965 & Supp. 1989); N.Y.
Ins. Law, § 1102 (McKinney 1985).

43

N.Y. Ins. Law § 101 et seq. (McKinney 1985 & Supp. 1990).

44 The following sections of the N.Y. Insurance Law relate
to aviation: N.Y. Ins. Law §§ 1113, 1114, 2117, 2302, 2324,
3105, 3107, 3203, 3215, 3216, 3404, 3420, 4101, 4102, 4237,
5401, 6605, 6610 and 9108 (McKinney 1985 & Supp. 1990). The
(footnote continued)
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B. Licensing of Insurers, Agents and Brokers

The licensing of insurers, agents and brokers is
addressed herein merely to the extent that licensing is
relevant to aviation insurance. In New York, no person,
firm, association, corporation or joint company may engage in
the business of insurance or act as an insurance agent,
broker or reinsurance intermediary unless authorized to do so
pursuant to a license or exemption.45

Insurers licensed to transact insurance business in
New York are referred to as ”authorized” or ”admitted”
insurers.46 Insurance companies not authorized to do
business in New York generally are referred to as ”“non-
admitted” or ”excess/surplus line” insurers. The distinction
is important because an insurance agent generally is not
permitted to place insurance with a company not authorized to

do business in New York.47

(footnote continued from previous page)
primary statutory sections are included in Appendix ”A”
hereto.

45 N.Y. Ins. Law §§ 1102, 2101 (McKinney 1985 & Supp. 1990);
Appendix ”A”.

46 N.Y. Ins. Law § 107(a)(10) (McKinney 1985); Appendix 7A®.
47 N.Y. Ins. Law § 2117(a) & (b) (McKinney 1985); Appendix
”A” [ ]
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1. Excess~Line Broker

Because certain types of aviation risks often are
difficult to place and ”authorized” or ”admitted” insurers
are not always available to assume all or part of a
particular risk, the N.Y. Insurance Law provides for the
licensing of ”excess line brokers.”*® An excess-line broker
who is domiciled or maintains an office in New York is
authorized, subject to certain restrictions, to obtain most
types of aviation coverage from insurers not authorized to
transact business in New York.%?

An excess-line broker is required to use due care
in selecting the ”unauthorized” insurer and must submit an
affidavit to the Superintendent of Insurance of the State of
New York that he was unable, after diligent effort, to
procure in whole or in part, the full amount of insurance
required to protect the interest of the insured from an

50

7authorized” insurer. Excess-line insurance may be placed

48 N.x. Ins. Law § 2105 (McKinney 1985); Appendix ”"A”. See
also New York B & R Excess Corp. v. Thacher, 37 Misc. 24 307,
234 N.Y.S.2d 486, aff’d, 18 A.D.2d 1137, 239 N.Y.S.2d 531
(1962) (an excess line broker is a person or firm authorized
to procure specified types of insurance, subject to certain
restrictions, from unauthorized insurance companies).
Excess-line insurance is synonomous with surplus-line
insurance.

49

N.Y. Ins. Law § 2105(a) (McKinney 1985).

50 N.Y. Ins. Law § 2118(a) & (b) (1) (McKinney Supp. 1990);
N.Y. Comp. Codes R. & Regs. tit. 11, § 27 (1987).
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only through a licensed excess-line broker.51

2. Brokers for Unlicensed or Unauthorized Insurers
Although no person, firm, association or
corporation may act as an agent for any unlicensed or
unauthorized insurer in effecting insurance in New York, a
licensed insurance broker may place insurance with an
unauthorized insurance company with respect to: (1) a
contract of reinsurance on risks produced by such broker; (2)
insurance against loss of or damage to property having a
permanent situs outside of the state; and (3) certain classes
of marine insurance. >?
Section 2117 (c) of the N.Y. Insurance Law
specifically authorizes the placement with an unauthorized
insurer of insurance against legal liability arising out of:
(1) the ownership, operation or maintenance Qf any aircraft
which is neither principally hangared nor principally used in
New York; (2) activity carried on wholly outside New York; or
(3) the ownership, operation or maintenance of any property
having a permanent situs outside New York provided that

placement is with an insurer authorized to do business in

51 Compare N.Y. Ins. L. § 2117(a) & (b) (insurance agent
generally required to place insurance with authorized
insurer) with N.Y. Ins. L. § 2105(a) (providing for licensing
of excess-line brokers, who may place insurance with
unauthorized insurers); Appendix ”A”.

52 N.Y. Ins. Law § 2117(a) & (b) (McKinney 1985).
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that state or with an insurer with which a licensed broker of

53 In contrast

such state may lawfully place such insurance.
with excess-line insurance, which can be placed only by a
licensed excess line broker, risks meeting the criteria
outlined in N.Y. Ins. Law § 2117 may be placed by any

licensed broker.54

C. Classification of Aviation Insurance

Aviation insurance is not classified specifically
under any one particular type of insurance in the N.Y.
Insurance Law.55 In New York, aviation insurance coverage
may be categorized within several classes of insurance

defined in the Insurance Law, including: “personal injury

liability insurance;"56 "property damage liability

insurance;"57 "motor vehicle and aircraft physical damage
insurance;"58 and ”"marine and inland marine insurance.”>’
53 N.Y. Ins. Law § 2117(c) (McKinney 1985); Appendix ”A”.
54 14.

55 N.y. Ins. Law § 1113(a) (McKinney 1985); Appendix ”A”.
56 N.Y. Ins. Law § 1113(a) (13) (McKinney 1985).

7 N.Y. Ins. Law § 1113(a) (14) (McKinney Supp. 1990).

58 N.Y. Ins. Law § 1113 (a) (19) (McKinney Supp. 1990).

59

N.Y. Ins. Law § 1113(a) (20) (McKinney 1985).
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Prior to the recodification of the N.Y. Insurance Law in
1984, aircraft liability and hull insurance was classified as

. . . 60
"motor vehicle and aircraft insurance.”

D. Regulation of Rates

Insurance rates are regulated by the State of New
York to promote the public welfare, assure non-excessive and
responsive rates, price competition and competitive

61 As of July 1, 1988, all authorized insurers and

behavior.
rating organizations must file with the New York
Superintendent of Insurance for prior approval of rates,
rating plans, rating rules and rate manuals, except with
respect to inland marine risks, which by general custom of
business are not written according to manual, rates or rating

plan.62 Upon written application, however, an authorized

60 N.Y. Ins. Law § 46(19) (current version at N.Y. Ins. Law
§ 1113(a) (19) (McKinney Supp. 1990)). See also In re Gilly,
66 Misc. 2d 894, 322 N.Y.S.2d 742 (Surr. Ct. 1971) (policy
entitled ”aircraft hull and liability policy” was considered
to be within § 46(19) “motor vehicle and aircraft
insurance”). Section 46(20) (current version at N.Y. Ins.
Law §1113(a) (20) (McKinney 1985)), almost identical to §
1113 (a) (20) of the current law, also included a provision
regarding loss or damage to aircraft and to persons or
property in connection with marine, inland marine, transit or
transportation insurance. See N.Y. Ins. Law § 46(20) (1939).

61 N.Y. Ins. Law § 2301 (McKinney 1985). See also New York
Public Interest Research Group, Inc. v. N.Y. Dept. of Ins.,
66 N.Y.2d 444, 497 N.Y.S.2d 645, 488 N.E.2d 466 (1985).

62 N.Y. Ins. Law § 2305(f) (McKinney Supp. 1990) and §
2305(g) (McKinney 1985). See also, N.Y. Ins. Law § 2310(b).
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insurer may obtain a special license entitling it to

63 The exemption

exemption from the rate filing requirements.
may be obtained if the business is underwritten and
transacted from an office within New York and the risk
produces a minimum annual premium in excess of $100,000 or
such higher amount as the Superintendent may prescribe by
regulation, or the coverage is for a risk of an unusual
nature, a high loss hazard or difficult to place as set forth

by the Superintendent on a classification list, %%

Article 23 of the Insurance Law65

applies to all
types of insurance written on risks or operations in New York
by an insurer authorized to do business in New York except:
(1) reinsurance; (2) accident and health insurance; (3)

annuities and life insurance; (4) marine insurance other than

inland marine and insurance upon airplanes, seaplanes and
other aircraft; (5) marine protection and indemnity
insurance; and (6) insurance issued by an assessment

cooperative fire insurance company.66

Thus, aviation
insurance written on risks or operations in New York is

subject to rate regulation under Article 23.

63 N.Y. Ins. Law § 6301 (McKinney 1985) and N.Y. Comp.
Codes R. & Regs. tit. 11, § 16 (1984).

64 See N.Y. comp. Codes R. & Regs. tit. 11, § 16 (1984).
65 N.Y. Ins. L. §§ 2301 - 2344 (McKinney 1985 & Supp. 1990).
66

N.Y. Ins. Law § 2302(a) (McKinney 1985); Appendix ”A”.
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E. Policy Forms
1. In General

Although each company or joint underwriting
organization uses its own forms for aviation policies,
certain phrases and terminology are common to all policies.
In London, there are standard policies used by aviation
insurers which are approved by Lloyd’s Aviation Underwriters’
Association and Aviation Insurance Offices Association.67
The various policy forms, each containing different
provisions relating to a specific aviation risk, are assigned
identification numbers. Among the most common are ”AVN 16”
which provides aircraft hull insurance and ”AVN 20” which

68

provides liability coverage. There also are standard

clauses and endorsements which are inserted in the policy as
required for each individual insurance contract.69

Under the N.Y. Insurance Law, certain insurance
policies made, issued or delivered in New York, on a risk

located in New York, must be readable and understandable and

must be filed for prior approval with the Superintendent of

67 A manual of standard policy forms, clauses and
endorsements is published by Lloyd’s Aviation Underwriters’
Association.

68 Various Lloyd’s and non-Lloyd’s aviation policy forms,
clauses and endorsements are included in Appendix ”B” hereto.

69 14.
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Insurance.70 The N.Y. Insurance Law does not specifically

state that aviation insurance policies are subject to the
readability requirements or that they must receive prior
approval from the Superintendent. The policies enumerated in
N.Y. Ins. Law § 3102 and § 3201, however, are not the types
under which aviation insurance generally is classified.71
Apparently, aviation insurance policies are not subject to

the specific readability provisions of N.Y. Ins. Law § 3102

and are not required to receive the prior approval of the

Superintendent of Insurance.72

70 N.Y. Ins. Law § § 3102 & 3201 (McKinney 1985); Appendix
”A”.

71

Id. These sections, which enumerate the types of
insurance policies required to be filed with the
Superintendent of Insurance for prior approval, do not
include the types of insurance under which aviation insurance
generally is classified, i.e., insurance for ”“Personal
injury liability insurance”, “Property damage liability
insurance”, ”Motor vehicle and aircraft physical damage
insurance” and ”"Marine and inland marine insurance”. See
N.Y. Ins. Law § 1113(a) (McKinney 1985). Rather, the
readability standards and prior approval requirements of
Sections 3102 and 3201 apply primarily to those types of
insurance frequently purchased by individual consumers, such
as life insurance, annuities, accident and health insurance,,
hospital service contracts, homeowner’s insurance and
automobile insurance. See id. §§ 1113(a): 3102(a): 3201(a):
3219 & 4308. One of the few categories of the aviation-
related insurance where the readability standards and prior
approval requirements may apply would be travel insurance
policies covering death or personal injury, which are also of
interest to individual consumers. See id. §§ 1113(a)(1):
3201(a) & 3201(a):; Appendix ”A”.

72 Article 31 of the N.Y. Insurance Law applies to all

types of insurance, including aviation insurance. While not
(footnote continued)
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2. Statutory Provisions as to Content of
Aviation Insurance Policies

Several provisions of the N.Y. Insurance Law
directly address the content of aviation policies. 1In the
case of aircraft liability insurance, the N.Y. Insurance Law
requires each policy to contain an omnibus insuring clause.’>
N.Y. Ins. Law § 3420(e) provides that each policy of personal
injury or property damage insurance covering liability
arising from the ownership, maintenance or operation of an
aircraft issued or delivered in New York must provide
coverage to the insured against liability for death or injury
sustained or loss or damage occasioned as a result of the
negligent operation or use of the aircraft by any person
operating or using the aircraft with permission of the

owner. 74

(footnote continued from previous page)

expressly subject to the specific requirements of N.Y. Ins.
Law § 3102, aviation insurance policies must comply with the
other general provisions of the N.Y. Insurance Law, e.g.,
N.Y. Ins. Law § 3420(e) (McKinney 1985).

73 N.Y. Ins. Law § 3420(e) (McKinney 1985); Appendix ”A”.

74 Cf. N.Y. Gen. Bus. Law § 251 (McKinney 1988), which
establishes the general liability of property arising out of
the use or operation of the aircraft by any person using or
operating the aircraft with the express or implied permission
of the owner in any case where the operator himself, or his
estate, would be liable for such death or injury. See
Guillen v. Williams, 27 Misc. 2d 575, 212 N.Y.S.2d 556 (Sup.
ct. 1961).
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The N.Y. Insurance Law further provides a standard
printed form for fire insurance policies and requires that
any fire policy issued on property in New York must conform
to its provisions.75 Policies covering aircraft physical
damage, however, which insure solely against fire or fire in
combination with other perils, either for a divisible or
indivisible premium, need not comply with the standard fire

insurance policy form.’®

3. Life Insurance

Generally, life insurance policies delivered or
issued for delivery in New York may not contain any provision
restricting or excluding liability in the event of death.’’
Life and accident policies, however, sometimes contain a
provision limiting or excluding coverage for injury or death
as a result of an aviation related incident. The N.Y.
Insurance Law specifically permits life insurance policies to

contain provisions excluding or restricting liability in the

event of death caused as a result of aviation related

75 N.Y. Ins. Law § 3404(a) and (e) (McKinney 1985);
Appendix ”A”.

76 N.Y. Ins. Law § 3404(f)(2) (McKinney 1985).

77 N.Y. Ins. Law § 3203(b) (1) (McKinney 1985).
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activity.78

Such limitations must be express and
unambiguous, however, and will be strictly construed against
the insurer.’®

Airline trip insurance policies sold through
vending machines are governed by N.Y. Ins. Law § 3107. Such
insurance policies specifically insure against injuries to or
death of a passenger resulting from travel on an aircraft.80
The N.Y. Insurance lLaw permits a licensed agent to solicit
and issue policies of accident or baggage insurance by
vending machines placed at airports.81 No policy issued
through a vending machine, however, may be for a period of
time longer than 10 days or the duration of a one-way or

round trip, as applicable.82

78 N.Y. Ins. Law § 3203(b) (1) (C) (McKinney 1985). See also
N.Y. Ins. Law § 3215(b) (2) (McKinney 1985) (permitting life
insurance policies which provide disability benefits to
contain an aviation exclusion).

73 See, e.g., Lee v. Guardian Life Ins. Co., 187 Misc. 221,
46 N.Y.S.2d 241, aff’d, 267 A.D. 985, 48 N.Y.S.2d 800 (1944);
see also Vargas v. Insurance Company of North America, 651
F.2d 838 (2d Cir. 1981) (applying New York law).

80 See N.Y. Ins. Law § 3107(c); cf. N.Y. Ins. Law § 4237(a)
(McKinney 1985 and Supp. 1990) which allows an airline to
insure its passengers against death or bodily injury under a
blanket health and accident insurance policy.

81

N.Y. Ins. Law § 3107(c) (McKinney 1985); Appendix ”A”.

82 N.Y. Ins. Law § 3107(e) (McKinney 1985); Appendix ”A”.
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CHAPTER IV - THE AVIATION INSURANCE POLICY
A. In General

Although each aviation insurance company or
insurance pool employs different policy forms, an aviation
insurance policy usually contains the following sections: (1)
Insuring Agreements; (2) Definitions; (3) Exclusions; (4)

83 Each aviation policy

Conditions; and (5) Declarations.
also will contain different provisions depending on the risk
to be insured, e.g., aircraft hull, passenger liability or
third party liability. While separate policies may be issued
covering specific aviation risks, several risks commonly are
covered in a single policy. For example, AVN 1A is a
standard combination aviation policy used in the London
market which includes hull, third party and passenger

liability coverage.84

B. Insuring Agreements
The ”Insuring Agreements” section is the standard

part of an aviation insurance policy which describes the risk

being undertaken. 2> Different insuring agreements apply to
83 See Appendix ”B”.
84

See Appendix ”"B”; see also Margo, Aviation Insurance, at
113 (2d ed. Butterworths 1989).

85 If the ”Insuring Agreement” is clear and unambiguous, the
insured generally has the burden of proof to establish that a
(footnote continued)
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each type of risk covered.®® 1In a combination aviation
policy, separate insuring agreements within the policy may
provide for aircraft hull, third party liability, passenger
liability and medical expense coverage. For example, a
typical insuring agreement for bodily injury and property
damage liability may provide as follows:

To pay on behalf of the Insured all sums
which the Insured shall become legally
obligated to pay as damages, including
damages for care and loss of services,
because of Bodily Injury, sustained by any
person, and for damages because of
property damage caused by an occurrence
and arising out of the ownership,
maintenance or use of the aircraft.

The Insuring Agreements section also may identify
the insured and set forth the insurer’s undertaking to defend

and/or indemnify the insured.87

(footnote continued from previous page)

claim comes within the coverage of the policy. See Mobil 0il
Corp. v. Reliance Ins. Co., 69 Misc. 2d 876, 332 N.Y.S.2d 532
(Sup. ct. 1971), aff’d, 39 A.D.2d 839, 333 N.Y.s.2d4 747
(1972); Lapierre, Litchfield & Panthers v. Continental
Casualty Co., 59 Misc. 2d 20, 297 N.Y.S.2d 976 (Sup. Ct.),
modified on other grounds, 32 A.D.2d 353, 302 N.Y.S.2d 370
(1969). See also Pan Am. World Airways, Inc. v. Aetna
Casualty & Sur. Co., 505 F.2d 989, 999 (2d Cir. 1974) (under
all risks policy insured has burden to establish a prima
facie case for recovery); Great Northern Ins. Co. v. Dayco
Corp., 637 F. Supp. 765 (S.D.N.Y. 1986).

86 See infra. Chapter V which outlines the various types of
aviation coverage.

87 Coverage may be limited or defined further by the
#Exclusions”, ”Definitions” or ”Conditions” sections of the
policy. See generally Margo, Aviation Insurance, Chapter 10
(2d ed. Butterworths 1989) and text infra. at pp. 35-74.
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1. Duty to Defend
The duty to defend the insured, usually expressed

88 is an important

in the Insuring Agreements section,
provision of the policy. A typical defense provision in an
aviation policy will provide that the insurers have a duty to
defend any claim or legal action against the insured seeking
damages for personal injury or property damage, even if the

89 The insurers

claim is groundless, false or fraudulent.
usually agree to pay all appropriate fees and expenses
incurred in the defense of the claim or litigation, costs
taxed against the insured in any action defended by the
insurer, interest on the entire amount of any judgment,
premiums on bonds and expenses incurred by the insured in
cooperating with the requests of the insurer in the defense
of the claim or litigation.

The following basic rules with respect to defense

obligations under standard defense clauses are applicable in

the context of all insurance policies, including aviation

88 The duty to defend provision also can be included in the
"Conditions” section of the policy or set forth as a separate
provision. :

89 see, e.g., Lebow Assocs. v. Avemco Ins. Co., 439 F.
Supp. 1288 (E.D. Mich. 1977) (Insuring Agreements clause
provided that insurer would defend ”any suit against the
insured alleging . . . injury, sickness, disease, or
destruction [arising out of operation of aircraft] and
seeking damages on account thereof, even if such suit is
groundless, false or fraudulent”); Appendix ”B”.
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insurance policies. The duty to defend is broader than the
duty to indemnify.90 The existence of a duty to defend is
determined, in the first instance, by the allegations in the
complaint. The insurer must defend if the complaint states a
cause of action or facts which, if the action against the
insured is successful, would require an insurer to pay.91

Insurers may not refuse to defend on the ground
that they are in possession of extrinsic information
establishing that the allegations in the complaint are not
true.92

There is no duty to defend where the allegations of

the complaint, even if true, are outside the scope of the

policy.93 If, however, a complaint states any allegations

20 See Federal Ins. Co. v. Cablevision Systems Development
Co., 637 F. Supp. 1563 (E.D.N.Y. 1986); Spodek v. Liberty
Mut. Ins. Co., 155 A.D.2d 439, 547 N.Y.S.2d 100 (1st Dept.
1989).

21 See, e.g., A. Meyers & Sons Corp. v. Zurich American
Ins., 74 N.Y.2d 298, 546 N.Y.S.2d 818, 545 N.E.2d 1206
(1989); see also American Home Products Corp. v. Liberty Mut.
Ins., 748 F.2d 760, 764 n.2 (2d Cir. 1984).

92 See, e.g., A. Meyers & Sons Corp. v. Zurich American
Ins., 74 N.Y.2d 298, 546 N.Y.S.2d 818, 545 N.E.2d 1206
(1989); Collum v. State Farm Fire & Cas. Co., 155 A.D.2d 581,
547 N.Y.S.2d 423 (24 Dept. 1989).

93 See A. Meyers & Sons Corp. v. Zurich American Ins., 74
N.Y.2d 298, 546 N.Y.S.2d 818, 545 N.E.2d 1206 (1989); see
also American Home Products v. Liberty Mut. Ins., 565 F.
Supp. 1485 (S.D.N.Y. 1983), aff’d as modified, 748 F.2d 760
(2nd Cir. 1984). ‘
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that fall potentially within the coverage provided, the
insurer must defend until it can confine the possibility of
recovery to claims outside the coverage of the policy.94

The New York Court of Appeals in A. Meyers & Sons

Corp. V. Zurich American Ins., 74 N.Y.2d 289, 546 N.Y.S.2d

818, 545 N.E.2d 1206 (1989), recently restated the law of New
York with respect to the duty of a liability insurer to
defend an action brought against its insured, as follows:

The duty of a liability insurer to
defend an action brought against an
insured is determined by the
allegations in the complaint (see,
Servidone Constr. Corp. v. Security
Ins. Co., 64 N.Y.2d 419, 424). If
the facts alleged raise a reasonable
possibility that the insured may be
held liable for some act or omission
covered by the policy, then the
insurer must defend (see, Ruder &
Finn v. Seaboard Sur. Co., 52 N.Y.2d
663, 669-670). If no such
possibility is raised, no duty to
defend is owed under the policy.
Accordingly, upon a motion such as
this the court’s duty is to compare
the allegations of the complaint to
the terms of the policy to determine
whether a duty to defend exists
(see, Technicon Elecs. Corp. V.
American Home Assur. Co., 74 NY2d
66, 73). In construing the policy
the court must examine ”the entire
contract to determine its purpose
and effect and the apparent intent

94 See A. Meyers & Sons Corp. v. Zurich American Ins., 74
N.Y.2d 298, 546 N.Y.S.2d 818, 545 N.E.2d 1206 (1989); see
also American Home Products v. Liberty Mut. Ins. Co., 585 F.

Supp. 1485 (S.D.N.Y. 1983), aff’d as modified, 748 F.2d 760
(2d cir. 1984).
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of the parties” (see, Murray Oil
Prods. v. Royal Exch. Assur. Co., 21
NY2d 440, 445).

A. Meyers, 74 N.Y.2d at 302-303.

Any doubt as to the existence of a duty to defend will be

resolved in favor of the insured.?>
Thus, even if the allegations in the complaint are

ambiguous or unclear but may be interpreted reasonably to

6 If an insurer

include coverage, there is a duty to defend.9
is obligated to defend any aspect of a suit, it is obligated
to defend every aspect of the suit.g‘7
c. Definitions

Aviation insurance policies usually contain a
separate section defining certain terms used in the policy in
order to further delineate the scope of coverage and ensure
that both the insurer and insured have a common understanding

of their meaning. Certain terms must be defined clearly

because different premiums and deductible amounts may apply

5 See Chartering Inc. v. Travelers Indem. Co., 706 F.
Supp. 214 (S.D.N.Y. 1989): Seaboard Sur. Co. v. Gillette Co.,
64 N.Y.2d 304, 486 N.Y.S.2d 873, 476 N.E.2d 272 (1984);
Spodek v. Liberty Mut. Ins. Co., 155 A.D.2d 439, 547 N.Y.S.2d
100 (1st Dept. 1989).

96

_I_g.

97  14.
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to various aircraft operations depending on whether the loss

or damage suffered occurred ”in flight”, ”in motion” or while

”taxiing".98

Aviation insurance policies generally define the
following terms: ”aircraft”, ”in flight”, ”in motion”,
"taxiing”, ”passenger”, ”crew”, ”insured/named insured”,
"occurrence”, ”personal injury”, ”bodily injury” and
"property damage."99

The definition of a term in the policy is

100

controlling unless it is ambiguous. If a term used in an

98 Margo, Aviation Insurance, at 154-156 (24 ed.
Butterworths 1989).

99  The various terms used in aviation policies have been
defined in the following cases: Compass Ins. Co. v. Vanguard
Ins. Co., 649 F.2d 331 (5th Cir. 1981) (”taxiing”); Uniroyal,
Inc. v. Home Ins. Co., 707 F. Supp. 1368, 1379 n.90 (E.D.N.Y.
1988) (”occurrence” and ”“injury”); Pan American Fire &
Casualty Co. v. Edwards Aircraft Inc., 377 F. Supp. 205 (N.D.
Ala. 1974) (”pilot”, ”crew”, ”passenger”); Atlantic Cement
Co., Inc. v. Fidelity & Casualty Co. of New York, 63 N.Y.2d
798, 481 N.Y.S.2d 329, 471 N.E.2d 142 (1984) (”intentional
harm”); Oriheula v. Prudential Ins. Co. of America, 124
N.Y.S.2d 470 (Sup. Ct. 1953), aff’d, 197 N.Y.S.2d 669 (1955)
(“crew”); Buffalo Air Park, Inc. v. National General Ins.
Co., 15 Av. Cas. (CCH) 18,432 (N.Y. Sup. Ct. 1980) (”one
occurrence”); Acme Flying Service v. Royal Ins. Co., 83
N.Y.S.2d 740 (Sup. Ct. 1948), aff’d, 88 N.Y.S.2d 904 (1949)
("ground risks” and ”“flight risks”); Bressee v. Auto. Ins.
Co., 1932 U.S. Av. Rep. 51 (N.D.N.Y. 1932) (”in flight?).

100 See Champion International Corp. v. Continental Casualty
Co., 546 F.2d 502 (2d Cir. 1976). In this case, involving
recovery under products liability insurance policies covering
paneling installed in houseboats, motor homes and campers,
the Second Circuit construed the word “occurrence” as used in
the basic and umbrella excess policies. The basic policy,
(footnote continued)
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insurance policy is not defined by the policy, its definition
is determined from the common sense viewpoint of the average
person and any ambiguity is resolved against the insurer.101

For example, in Uniroyal, Inc. v. Home Ins. Co.,

707 F. Supp. 1368, 1377-78 (E.D.N.Y. 1988) (applying ﬁew York
law), the court, in construing the policy terms ”occurrence”
and ”injury”, reviewed existing New York case law governing
interpretation of ambiguous terms in insurance policies and

concluded that ”[t]he best and most recent explanation is

(footnote continued from previous page)

which covered property damage ”caused by an occurrence,”
provided that all property damage ”“arising out of continuous
or repeated exposure to substantially the same general
conditions...shall be considered as arising out of one
occurrence.” The basic policy also imposed a deductible of
$5,000 ”per occurrence.” The excess policy indemnified the
insured paneling manufacturer for property damage caused by
or arising out of ”each occurrence.” Under an endorsement of
the excess policy, the terms of the basic policy controlled
those of the excess policy. When the insured sought to
recover under the policies for losses caused by 1400
individual installations of paneling that all contained the
same defect, the insurers asserted that each installation
constituted an “occurrence” the damages from which were each
less than the $5,000 deductible per occurrence. The court
disagreed, holding that the word ”occurrence” unambiguously
referred to the losses resulting from the entire series of
installations of defective paneling. The court stated that
the language was controlling “unless it is ambiguous (and we
find no ambiguity here).”

101 See Hutzel v. United States Aviation Underwriters, Inc.,
132 A.D. 2d 45, 522 N.Y.S.2d 301 (1987) (court interpreted
"commercial aviation” as referring to the popular perception
of the phrase noting the absence of a definition of it in the
policy); see also State Farm Mut. Auto. Ins. Co. v. Bush, 46
A.D.2d 958, 362 N.Y.S.2d 220 (1974).
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that the policy should be viewed as if by a reasonably
intelligent business person who is familiar with the
agreement and with the industry in question.”

In Sturges Mfg. Co. v. Utica Mut. Ins. Co., 37

N.Y.24 69, 74, 371 N.Y.S.2d 444, 448, 332 N.E.2d 319, 323
(1975), a manufacturer of ski straps that proved to be
defective sued for a declaratory judgment that its insurer be
required to defend the manufacturer against claims by a
customer. The insurer declined to defend, relying in part on
a clause that excluded from coverage bodily injury or
property damage resulting from the failure of the insured’s
products to perform the function or serve the purpose
intended by the insured, if such failure was due to a mistake
or deficiency in any design or specifications prepared by the
insured, but that expressly included within coverage any
bodily injury or property damage ”resulting from the active
malfunctioning of such products.” The Court of Appeals,
noting that neither it nor the average insured could
reasonably determine the meaning of ”active malfunctioning,”
stated that ”exclusionary clauses, when doubtful of meaning,

are construed in favor of the insured."102

102 14 Thomas J. Lipton Inc. v. Liberty Mut. Ins. Co., 34
N.Y.2d 356, 357 N.Y.S.2d 705, 314 N.E.2d 37 (1974), on which
the Sturges court based its holding, the insured sought a
declaratory judgment regarding indemnification and defense
under a special multi-peril products liability policy and an
(footnote continued)
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Where the insurance policy is written in ”plain
English,” a court may shift its point of reference for
purposes of interpretation from the ”ordinary business man”

to the ”popular perception."103

(footnote continued from previous page)

umbrella excess products liability policy. The insurer
disclaimed all responsibility to indemnify or defend the
insured on the ground that provisions in each policy excluded
from coverage damages claimed for the withdrawal, inspection,
repair, replacement, or loss of use of the insured’s products
if the products were withdrawn from the market because of
7"any known or suspected defect therein.” The issue before
the Court of Appeals was whether the exclusions related to
losses due to the withdrawal and recall of defective products
incurred directly and only by the named insured, the
manufacturer, or whether the exclusions extended as well to
losses (and claims therefor against the insured) sustained by
the third-party claimant, the manufacturer’s customer, in
withdrawal and recall of merchandise containing the
manufacturer’s products. The court was persuaded that the
obvious intent of the named insured and the insurer was to
afford the named insured substantial protection from exposure
to claims of third-parties against the named insured in
consequence of defects in the named insured’s products. To
exclude losses flowing from third-party claims against the
insured, the court stated, ”would render the coverage nearly
illusory.” Noting that ambiguities in an insurance policy
must be construed against the insurer, especially as to
ambiguities in an exclusionary clause, the court stated it
did not believe, under the circumstances in which the
policies were written, that ”an ordinary business man in
applying for insurance and reading the language of these
policies when submitted, would not have thought himself
covered against precisely the damage claims” asserted by the
third-party claimant.

103 See Hutzel v. United States Aviation Underwriters, 132
A.D.2d 45, 522 N.Y.S.2d 301 (3d Dept. 1987), discussed infra.
at p. 45; State Farm Mut. Auto. Ins. Co. v. Bush, 46 A.D.2d
958, 362 N.Y.S.2d 220 (3d Dept. 1974).
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D. Exclusions
1. In General

One of the most important sections in an aviation
insurance policy is the ”Exclusions” section which restricts
the coverage under the policy and may vitiate an insurer’s
duty to defend and/or indemnify the insured for losses
arising from certain events. An exclusion precludes coverage
for persons or events which otherwise might be included

104 Under New York

within the defined scope of the coverage.
law, an insurance policy may contain an exclusion clause
limiting the insurer’s liability to cover only the persons,
events, premises or things it desires to insure, provided the

. . . 105
exclusion is clear and unambiguous.

104 In Federal Ins. Co. v. Bahri Aviation, 18 Av. Cas. (CCH)
17,141, 17,143 (S.D.N.Y. 1983) (applying New York law), the
court held that a provision stating that the policy would not
apply while the aircraft was in flight unless the crew
consisted of a co-pilot who had ”successfully completed the
manufacturers [sic] recommended or approved ground school for
Gates Lear Jet 335 model aircraft” unmistakably indicated ”an
agreement between the parties to limit coverage and not a
mere representation by the insured.” Thus, the court
concluded, the provision was an exclusion under New York law.
See also Mobil 0il Corp. v. Reliance Ins. Co., 69 Misc. 24
876, 879, 332 N.Y.S.2d 532, 535 (Sup. Ct. N.Y. County 1971)
(”An exclusion, in insurance parlance, serves the purpose of
taking out persons or events otherwise included within the
defined scope of coverage.”), aff’d mem., 39 A.D.2d4 839, 333
N.Y.S.2d 747 (1st Dept. 1972).

105 In Federal Ins. Co. v. Bahri Aviation, 18 Av. Cas. (CCH)

17,141, 17,143 (S.D.N.Y. 1983) (applying New York Law), the

court also defined the role of an exclusion clause under New
(footnote continued)
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An ”exclusion” should be distinguished from a
"warranty” and a ”“condition”. A warranty is an undertaking
by the insured that some particular thing be or not be done,
or the insured’s assertion of the existence of some

106

particular state of facts. For example, in Federal Ins.

Co. v. Bahri Aviation Incorp., 18 Av. Cas. (CCH) 17,141

(S.D.N.Y. 1983), the court held that a provision stating that
the policy would not apply while the aircraft was in flight

unless the crew consisted of a co-pilot who had ”successfully

(footnote continued from previous page)

York law, stating that an exclusion clause limiting the
insurer’s liability so as to cover only the persons, events,
premises, or things to be insured must be clear and
unambiguous. In Mobil 0il Corp. v. Reliance Ins. Co., 69
Misc. 24 876, 332 N.Y.S.2d 532 (Sup. Ct. N.Y. County 1971),
aff’d mem., 39 A.D.2d 839, 333 N.Y.S.2d 747 (1lst Dept. 1972),
the exclusion clause stated that the policy’s coverage would
not apply to the insured aircraft while in flight unless the
aircraft were operated by a pilot ”who has piloted aircraft
... fifty hours in the same make and model of aircraft.”
When the aircraft in question crashed, the pilot operating it
had only 32.2 hours flying time in that make and model. The
court ruled that the language was clear and unambiguous and
that the insured, having failed to establish that the pilot
had the requisite experience, could not recover under the
policy.

106  see Federal Ins. Co. v. Bahri Aviation Incorp., 18 Av.
Cas. (CCH) 17,141 (S.D.N.Y. 1983); cf. definition of
"warranty” in N.Y. Ins. §3106 (McKinney 1985), which provides
that ”[i]n this section ”warranty” means any provision of an
insurance contract which has the effect of requiring, as a
condition precedent of the insurer’s liability thereunder,
the existence of a fact which tends to diminish, or the non-
existence of a fact which tends to increase, the risk of the
occurrence of any loss, damage, or injury within the coverage
of the contract.” Appendix ”A”. Exclusions are used to keep
premiums and risk proportionate. See infra. at p. 63 for a
discussion of Conditions.
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completed the manufacturers [sic] recommended or approved
ground school for Gates Lear Jet 35 model aircraft” was an
exclusion, not a warranty by the insured.107
Because an insurer may avoid its duty to defend or
indemnify by virtue of a policy exclusion, coverage disputes
often involve the applicability or scope of an exclusion.
Courts have consistently held that where an insurer relies
solely upon an exclusion in a policy to deny coverage, the
burden is upon the insurer to prove that the occurrence comes
within that specific exclusion and that the insurer’s
108

interpretation of the exclusion is the only fair one.

In Pan Am. World Airways v. Aetna Casualty & Sur.

Co., 505 F.2d 989 (2d Cir. 1974) (applying New York law), the

insured sought to recover under an all-risk policy for an

107 Cf. N.Y. Ins. L. § 3106 (McKinney 1985), which provides
that “[i]n this section ’‘warranty’ means any provision of an
insurance contract which has the effect of requiring, as a
condition precedent of the taking of effect of such contract
or as a condition precedent of the insurer’s liability
thereunder, the existence of a fact which tends to diminish,
or the non-existence of a fact which tends to increase, the
risk of the occurrence of any loss, damage, or injury within
the coverage of the contract.” Appendix ”A”.

108 See Vargas v. Ins. Co. of North America, 651 F.2d 838
(2d Ccir. 1981); Pan Am. World Airways, Inc. v. Aetna Casualty
& Sur. Co., 505 F.2d 989 (2d Cir. 1974); Great Northern Ins.
Co. v. Dayco Corp., 637 F. Supp. 765 (S.D.N.Y. 1986); Thomas
J. Lipton Inc. v. Liberty Mut. Ins. Co., 34 N.Y.2d 356, 357
N.Y.S.2d 705, 314 N.E.2d 37 (1974):; Hutzel v. United States
Aviation Underwriters, Inc., 132 A.D.2d 45, 522 N.Y.S.2d 301
(1987); Mobil 0il Corp. v. Reliance Ins. Co., 69 Misc. 2d
876, 332 N.Y.S.2d 532 (Sup. Ct. 1971), aff’d, 39 A.D.2d 839,
333 N.Y.S.2d 747 (1972).
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aircraft destroyed by hijackers. The insurers claimed that
the destruction fell within the scope of an exclusion

providing, inter alia, that loss or damage resulting from

"war”, ”"warlike operation”, the acts of a ”"military or
unsurped power”, ”riot” or “civil commotion” would not be
covered. The Second Circuit compared the language in
question with language from other policies, noting that the
other policies contained exclusions using words such as
"hijacking,” ”act for political or terrorist purposes,”
”jrreqgular warfare” and ”forceful diversion.” The Court
found that because the insurers failed to use in their
exclusion clauses an apt word to exclude the then already-
known risk of hijacking, no one interpretation of any of the
exclusion clauses could serve as the ”only reasonable” one.
Because of this ambiguity, the Court held that the exclusions
for war and similar events could not be construed to include
hijacking.

The Pan Am court also analyzed the exclusions from
another perspective, that of proximate cause. It observed
that the all-risk policies excluded ”loss or damage to or
resulting from” the enumerated perils, a phrase that ”clearly
refers to the proximate cause of the loss.” Relying upon

Standard 0il Co. v. United States, 340 U.S. 54 (1950), and

Queen Ins. Co. v. Globe & Rutgers Fire Ins. Co., 263 U.S. 487
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(1924), the Court held that the words ”“due to or resulting
from” limit the causation inquiry to the ”facts immediately
surrounding the loss.” The Court also noted that ”New York

courts give especially limited scope to the causation

inquiry."109

110 in an exclusion will be

111

Any ambiguities

construed strictly against the insurer. For example, in

109 See Sturges Mfg. Co. v. Utica Mut. Ins. Co., 37 N.Y. 2d
69, 371 N.Y.S.2d 444, 332 N.E.2d 319 (1975), discussed supra.
at p. 38.

See also Thomas J. Lipton Inc. v. Liberty Mut. Ins. Co.,
34 N.Y.24 356, 357 N.Y¥.S.2d 705, 314 N.E.24 37 (1974),
discussed supra. n. 102; Hutzel v. United States Aviation
Underwriters, 132 A.D.2d 45, 522 N.Y.S.2d 301 (3d Dept.
1987); M.H. Lipner & Son, Inc. v. Hanover Ins. Co., 869 F.2d
689 (2d Cir. 1989); Great N. Ins. Co. Ins. Co. v. Dayco
Corp., 637 F. Supp. 765 (S.D.N.Y. 1986).

110 1 a case pertaining to the construction of exclusionary
language in a homeowner’s policy, the New York Court of
Appeals held that an ambiguity does not exist if ”“the words
in the paragraphs of the policy under examination have a
definite and precise meaning, unattended by danger of
misconception in the purpose of the policy itself, and
concerning which there is not reasonable basis for a
difference of opinion.” Breed v. Insurance Co. of N. Am., 46
N.Y.2d 351, 355, 413 N.Y¥.S.2d 352, 355, 385 N.E.2d 1280, 1283
(1978) .

111 See supra. n.105 and accompanying text. Cf. Danzig v.
Dikman, 53 N.Y.2d 926, 440 N.Y.S.2d 925, 423 N.E.2d 402
(1981), where the court, faced with the issue of determining
when the liability of the insurer attaches under group
medical insurance policies, stated that the failure of the
insurer to make ”“unmistakably explicit provision” in the
policies with regard to this question created an ambiguity
that ”under familiar principles of construction is to be
resolved against the insurer”; Guyer v. United States Fire

Ins. Co., 97 A.D.2d 964, 468 N.Y.S.2d 818 (4th Dept. 1983),

(footnote continued)
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Hutzel v. United States Aviation Underwriters, 132 A.D.2d 45,

522 N.Y.S.2d 301 (34 Dept. 1987), the insured aircraft
crashed while being piloted by an independent contractor of
the insured corporation. The policy in question, written in
”clear, easy-to-understand language,” excluded from coverage
"any person engaged in commercial aviation.” The insurer
claimed that ”commercial aviation” included any operation of
the aircraft for which the pilot was deriving compensation.
The Appellate Division, noting that ambiguous language,
especially in the exclusionary clause of a policy, is to be
construed against the insurer, held that since the policy did
not define ”“commercial aviation” and considering the plain
language style of the insurance contract, it was not
unreasonable to interpret ”“commercial aviation” as referring

to ”the popular perception of regularly scheduled airplane

(footnote continued from previous page)

where the court held that although the insured may have
misrepresented his medical condition in obtaining a medical
certificate from the FAA (so that the medical certificate may
have therefore been invalid), the policy requirement that the
aircraft be operated only by pilots holding “valid and
effective ... medical certificates” was ”at least arguably
ambiguous and thus must be construed strictly against the
insurer” because the insurance policy did not specifically
indicate that any misrepresentation made in the insured’s
application for a medical certificate would void the policy:;
Kronfeld v. Fidelity & Casualty Co., 53 A.D.2d 190, 385
N.Y.S.2d 552 (1st Dept. 1976).
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service complete with tickets, schedules and attendants,
something that [the pilot] clearly was not involved with
while flying for” the insured. 1?2

Although an aviation insurance policy may contain a
number of specific exclusions, certain exclusions are common
in all aviation policies. An aviation policy typically will

exclude coverage:

(1) for any aircraft which does not have a valid
airworthiness certificate:

(2) for an aircraft used for any unlawful purpose
or operated in a manner not consistent with its
airworthiness certificate;

112 See M.H Lipiner & Son, Inc. v. Hanover Ins. Co., 869
F.2d 685 (2d Cir. 1989), where, in a case involving an all-
risk jeweler’s block policy, the court stated that

" [e]xclusionary clauses are given the interpretation most
beneficial to the insured.”; Airmanship, Inc. v. United
States Aviation Underwriters, Inc., 559 So.2d 89 (Fla. Dist.
Ct. App. 1990).

Cf. Great N. Ins. Co. v. Dayco Corp., 637 F. Supp. 765
(S.D.N.Y. 1986) (applying New York law). In this case, the
insurer sought a declaratory judgment that it was not liable
under an all-risk property policy to indemnify the insured
for loss of goods taken through fraud on the part of an agent
and employees of the insured. The insurer relied in part
upon an employee infidelity exclusion in the policy, which
provided that the policy did not cover “physical damage
caused by or resulting from . . . infidelity by an employee
of the insured.” Noting that the phrase ”caused by or
resulting from” in reference to an excluded peril required
that the insurer prove that the excluded peril was the
proximate cause of the loss, the court held that under the
narrow scope of proximate cause as applied to insurance
policies by New York courts, the fact that the employees were
at most a contributing cause to the loss did not constitute
proximate cause sufficient to permit invocation of the
employee infidelity exclusion.
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(3) for an aircraft used for any purpose other than
that stated in the ”Declarations” section of the
policy;

(4) for an aircraft operated by any person other
than the pilot(s) identified in the ”Declarations”
or by a pilot in violation of the terms or
limitations of his pilot’s license or medical
certificate;

(5) for liability assumed by the insured under any
separate agreement;

(6) for injury caused intentionally:;

(7) for injury to property owned, occupied, rented,
used, or transported by or in the care of the
insured;

(8) if the total number of passengers carried in
the aircraft at the time of the loss or damage
exceeds the declared maximum stated in the
”Declarations” section; and

(9) for injury to employees of the insured or any
obligations arising under workffss compensation or
employer’s liability statutes.

Aircraft hull insurance providing coverage for
physical damage to an aircraft may contain the following

additional exclusions: 1) mechanical breakdown;114 2) war

113 Other exclusions can preclude coverage where the
aircraft is: 1) operated in violation of certain Federal
Aviation Regulations; 2) used for aerobatics or crop dusting;
or 3) operated by students. See Appendix ”B”; Margo,
Aviation Insurance, at 117-131 (2d ed. Butterworths 1989);
Annot., Risks and Causes of Loss Covered or Excluded by
Aviation Liability Policy, 86 A.L.R. 3d 118 (1978). An
insured may obtain special endorsements providing coverage
for many policy exclusions in exchange for an additional
premium.

114

See infra. Chapter V.
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115

risks: and 3) lease, bailment or wrongful conversion,

116

i.e., undisclosed financial interests. The exclusion for

undisclosed financial interest in an aircraft usually
provides:

This policy does not apply if the aircraft
is subject to bailment, lease, conditional
sale, mortgage or other encumbrance not
specifically stated in the declarations.
This provision also may include an exclusion for wrongful

conversion or embezzlement.117

The purpose of this exclusion
is to prevent both the insured and a third-party who has an
undisclosed lien or mortgage from seeking a remedy from the
hull insurers because the failure to disclose such an
interest violates the exclusion.ll®

Further exclusions applicable to both hull and
119

liability policies relate to noise and pollution, hi-
115 gee discussion of war risks exclusion, infra. Chapter V.
116 Margo, Aviation Insurance, ch.1ll (24 ed. Butterworths
1989).
117 iy WR

See, e.g., AVN 16, Appendix ”B” hereto.
118

See Otsego Aviation Service Inc. v. Glen Falls Ins. Co.,
277 A.D. 612, 102 N.Y.S.2d 344 (1951):; Hedges Enterprise Inc.
v. Fireman’s Fund Insurance Co., 34 Misc. 24 249, 225
N.Y.S.2d 779 (Sup. Ct. 1962).

119 por example AVN 46B, the ”“Noise and Pollution and Other
Perils” clause excludes claims directly or indirectly
occasioned by, happening through or in consequence of:

(a) noise vibration, sonic boom and any phenomena
associated therewith,
(footnote continued)
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20 . . . .
and radioactive contamination and nuclear war.

jacking,1
2. Assumed Liability Exclusions

A special note is required with respect to assumed

liability exclusions. Assumed liability exclusions generally

preclude coverage for liability assumed by the insured under

121

any contract or agreement, and are a valid means by which

(footnote continued from previous page)

(b) pollution and contamination of any kind
whatsoever,

(c) electrical and electromagnetic interference,

(4) interference with the use of property, unless

caused by or resulting in a crash, fire,
explosion or collision or a recorded in-flight
emergency causing abnormal aircraft operation.

120 gee infra. Chapter V.

121 See, e.g., Lebow Assocs. v. Avemco Ins. Co., 439 F.
Supp. 1288 (E.D. Mich. 1977) (applying Michigan law). Here,
a single aircraft insurance policy covered both the lessor
and the lessee of an airplane that crashed, killing the pilot
and a passenger. Under the aircraft lease, the lessee agreed
to indemnify and hold harmless the lessor of and from any and
all losses or damages arising from the use of operation of
the aircraft. The insurance policy excluded from coverage
#liability assumed by an insured under any contract or
agreement.” The insured and the insurer stipulated in this
case that the assumed liability exclusion would not apply
only if the insured lessee would not be liable to its
indemnitee (the insured lessor) but for the contractual
assumption of liability; conversely, the assumed liability
exclusion would not apply if the liability assumed by the
insured lessee was coextensive with the liability imposed
upon the insured by operation of law, i.e., the common law of
negligence. The court noted that the major rationale
underlying this principle is that the insured’s contractual
assumption of liability does not increase the risk to the
insurer foreseen under the insurance contract if the law
would impose the same liability upon the insured anyway. 1In
(footnote continued)
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insurers limit the risks to those which are the main purpose

of the policy.122

The exclusion, however, will not operate
in circumstances where thé liability assumed by contract is
equivalent to the insured’s liability arising from the
operation of law, i.e., independent of the contractual

. 123
assumption.

(footnote continued from previous page)

addition, because the lessor/indemnitee was covered by the
same policy, the fact that any liability incurred by the
insured lessor would be shifted to the insured lessee did not
expand the insurer’s risk under the policy. Because the
lessee’s contractual assumption of liability did not expand
the lessee’s liability beyond that imposed by the law of
torts, and because the losses that would have been incurred
by one insured simply transferred to another insured under
the same policy, the court held the assumed liability
exclusion to be inoperative.

122 gee Union Paving Co. v. Thomas, 186 F.2d 172 (3d Cir.
1951) (applying Pennsylvania law); cf. N.Y. Comp. Codes R. &
Regs. tit. 11, 60.2(b) & (e) (1987), permitting insurers to
exclude liability assumed by the insured under any contract
or agreement and any obligation for which the insured may be
held liable under any worker’s compensation, unemployment
compensation, disability benefit or other similar law.

123 See United States v. Government Employees Ins. Co., 612
F.2d 705 (2d Cir. 1980); Lebow Associates, Inc. v. Avemco
Ins. Co., 939 F.Supp. 1288 (E.D. Mich. 1977).
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3. Exclusions Relating to Violation of Statutes
or Regulations

Whether a particular exclusion in an aviation
policy which is based upon the violation of a statute or
regulation is valid will depend on the policy language and
the circumstances of the case.124 However, a few general
observations about the exclusion can be made.

Many aviation insurance policies exclude coverage
when the aircraft is operated without a valid airworthiness
certificate or in violation of regulations applying to
aerobatic flying, instrument flying, repairs, maintenance,

inspection, alterations and night flying or when an aircraft

is operated by a pilot without valid pilot and medical

124 See, e.g., Hedges Enters. v. Fireman’s Fund Ins. Co., 34
Misc. 2d 249, 225 N.Y.S.2d 779 (Sup. Ct. Monroe County 1962)
(student pilot and aircraft registration). See also Potter
v. Ranger Ins. Co., 732 F.2d 742 (9th Cir. 1984)
(airworthiness certificate); Northwestern Flyers, Inc. V.
Olson Bros. Mfg. Co., 679 F.2d 1264 (9th Cir. 1982) (FAA
ratings and certificates); Edmonds v. United States, 642 F.2d
877 (1lst Cir. 1981) (biennial flight review); Ideal Mut. Ins.
Co. v. C.D.I. Constr., 640 F.2d 654 (5th Cir. 1981) (type
ratings); Monarch Ins. Co. v. Polytech Indus., 655 F. Supp.
1058 (M.D. Ga.), aff’d, 833 F.2d 1020 (11th Cir. 1987)
(airworthiness certificate and flight review); Threlkeld v.
Ranger Ins. Co. 156 Cal. App. 3d 1, 202 Cal. Rptr. 529 (1984)
(airworthiness certificate); Coren v. Puritan Ins. Co., 184
Ga. 667, 362 S.E.2d 380 (1987) (airworthiness certificate);
National Union Fire Ins. Co. v. Zuver, 110 Wash. 207, 750
P.2d 1247 (1988) (properly rated and certified). See
generally Annot., Risks and Causes of Loss Covered or
Excluded by Aviation Liability Policy, 86 A.L.R.3d 118
(1978) .
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125 Because almost all aircraft accidents

certificates.
involve some violation of a state or federal air regulation,
exclusions based on such violations often are not enforced by
the courts for public policy reasons unless they are specific
and unambiguous. For example, a provision which would deny
coverage when an accident occurs while the aircraft was in

violation of any FAA regulation may violate public policy.126

125 See infra. at p. 54 for discussion of pilot and
medical certificate. Cf. N.Y. Gen. Bus. Law §§ 241, 242 and
243 (McKinney 1988) (imposing requirements that pilots have a
license and a medical certificate and that aircraft be
registered). See also Potter v. Ranger Ins. Co., 732 F.2d
742 (9th Cir. 1984) (airworthiness certificate); Northwestern
Flyers, Inc. v. Olson Bros. Mfg. Co., 679 F.2d 1264 (9th Cir.
1982) (FAA ratings and certificates); Edmonds v. U.S., 642
F.2d 877 (1st Cir. 1981) (biennial flight review); Ideal Mut.
Ins. Co. v. C.D.I. Construction; Inc., 640 F.2d 654 (5th Cir.
1981) (type ratings); Monarch Ins. Co. of Ohio v. Polytech
Industries, Inc., 655 F. Supp. 1058 (M.D. Ga.), aff’d, 833
F.2d 1020 (11th cir. 1987) (airworthiness certificate and
flight review); Threlkeld v. Ranger Ins. Co., 156 Cal. App.
3d 1, 202 Cal. Rptr. 529 (1984) (airworthiness certificate):;
Coren v. Puritan Ins. Co., 184 Ga. 667, 362 S.E.2d 380 (1987)
(airworthiness certificate); Hedges Enterprises, Inc. v.
Fireman’s Fund Ins. Co., 34 Misc. 2d 249, 225 N.Y.S.2d 779
(Sup. Ct. 1962) (student pilot and aircraft registration);
National Union Fire Ins. Company of Pittsburgh, PA v. Zuver,
110 wWwash. 207, 750 P.2d 1247 (1988) (properly rated and
certified). See generally Annot., Risks and Causes of Loss
Covered or Excluded by Aviation Liability Policy, 86 A.L.R.3d
118 (1978).

126 See 0’Connor v. Proprietors Ins. Co., 696 P.2d 282
(Colo. 1985); Woods v. Ins. Co. of North Americas, 38 Cal.
App. 3d 144, 113 Cal. Rptr. 82 (1974). Several states
prohibit #violation of statute” exclusions. See, e.g., Cal.
Ins. Code §11584 (West Supp. 1990) and Ga. Code Ann. §33-24-
30 (1982). Moreover, 14 C.F.R. Part 205 (1989), which
requires certain air carriers to maintain minimum insurance
coverage, provides that no warranty, exclusions, endorsement
(footnote continued)
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The court in Ranger Ins. Co. v. Phillips, 25 Ariz.

App. 426, 544 P.2d 250 (1976), set forth the rationale for
the rule as follows:

Almost all airplane accidents involve
some violation of the Federal Aviation
Regulations. Even ”careless flying”, or
simple negligence, is a violation. . .
"Applying this analysis, the insuring
agreements become illusory in effect
since few accidents occur without the
aircraft’s owner or pilot violating one
or more of the very detailed regulations
promulgated by the Federal Aviation
Administration”. [Inserting such a
provision] would be to hoodwink most
insurance purchasers, for it would make a
nullity of most coverage. . . If an
insurance company has an intent to deny
coverage in a specific set of
circumstances, then it should so
delineate.

Ranger Ins., 544 P.2d at 256-257.127

(footnote continued from previous page)

or amendment to the policy, or any violation of the policy by
the air carrier removes the liability coverage required by 14
C.F.R. Part 205, ”"except as specifically approved” by the
DOT. Thus, many of the standard exclusions found in aircraft
liability policies, such as failure to follow applicable
safety regulations, operations of an aircraft for illegal
purposes, violation of geographic restrictions, unauthorized
or unqualified pilots, which normally would preclude
coverage, are not effective to remove the coverage required
by Part 205. See also Appendix ”B” and infra. at pp. 92-93.

127 See also National Ins. Underwriters v. Mark, 704 F.
Supp. 1033 (D. Colo. 1989).
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4. Exclusions Relating to Pilot Qualifications
a. In General
All aviation policies contain some type of pilot
qualification clause providing coverage only to aircraft
operated by a pilot meeting the minimum standards specified

8

in the policy.12 The policy may require a minimum number of

flight hours in a particular type of aircraft, certain flight
ratings (e.g. IFR, VFR, commercial, multi-engine), medical
and pilot certificates, or simply may require the pilot to
have a proper FAA pilot certificate.129
In New York, pilot qualification clauses have been

130

held to be an exclusion and not merely a warranty. The

distinction is important because in contrast to the case of

128 Coverage also may be limited to pilots specifically
named in the Declarations or Endorsement sections or merely
may provide for pilots ”as approved by the insured”.

129 7he requirements may be set forth in an exclusion and/or
in the Declarations section. See National Ins. Underwriters
v. Mark, 704 F. Supp. 1033 (D. Colo. 1989).

130 See Federal Ins. Co. v. Bahri Aviation Inc., 18 Av. Cas.
(CCH) 17,141 (S.D.N.Y. 1983) (applying New York law), where
the Court held that a provision stating that the policy would
not apply while the aircraft was in flight unless the crew
consisted of a co-pilot who had ”successfully completed the
manufacturers [sic] recommended or approved ground school for
Gates Lear Jet 35 model aircraft” was an exclusion, not a
warranty by the insured; Mobil 0il Corp. v. Reliance Ins.
Co., 69 Misc. 24 876, 332 N.Y.S.2d 532 (Sup. Ct. 1971); Des
Marais v. Thomas, 147 N.Y.S.2d4 223 (Sup. Ct. 1955), aff’d, 1
A.D.2d 1002, 153 N.Y.S.2d 532 (1956). See also U.S. Fire
Ins. Co. v. West Monroe Charter Service, Inc., 504 So.2d 93
(La. App. 1987) (medical certificate clause is exclusion not
warranty).
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an exclusion, which is enforceable without regard to whether
the matter sought to be excluded materially increases the
risk of loss, an insurer only may avoid its policy
obligations for a claim under the policy on the basis of a
breach of warranty if the breach materially increases the

risk of loss, damage or injury.131

b. Minimum Flight Hours Requirement
New York courts have held that an insurer is not
obligated to defend or indemnify an insured for a loss when a

pilot did not meet the pilot qualifications relating to

32

minimum flight hours specified in the policy.1 These

decisions note that the pilot qualification clauses were

clear and unambiguous exclusions.!33

131 N.Y. Ins. Law §3106 (McKinney 1985); Federal Insurance
Co. v. Bahri Aviation Inc., 18 Av. Cas. (CCH) 17,141
(S.D.N.Y. 1983).

132 Federal Ins. Co. v. Bahri Aviation, Inc., 18 Av. Cas.
(CCH) 17,141 (S.D.N.Y. 1983); Mobil 0il Corp. v. Reliance
Ins. Co., 69 Misc. 2d 876, 332 N.Y.S.2d 532 (Sup. Ct. 1971);
see also United States Fire Ins. Co. v. Producciones Padosa,
Inc., 835 F.2d4 950 (1st Cir. 1987) (minimum logged pilot
hours requirement is a condition precedent and failure to
satisfy is a ground for denying coverage); URSA Air Ltd. v.
Federal Ins. Co., 20 Av. Cas. (CCH) 18,281 (E.D.N.Y. 1987).

133 Generally, the flying hours requirements refers to
"total time” and not to ”logged time” unless the policy
specifies otherwise. See, e.g., Ideal Mutual Ins. Co. V.
Last Days Evangelical Ass’n, Inc., 783 F.2d 1234 (5th Cir.
1986) .
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For example, in Mobil 0il Corp. v. Reliance Ins.

Co., 69 Misc. 2d 876, 332 N.Y.S.2d 532 (Sup. Ct. N.Y. County
1971), aff’d mem., 39 A.D.2d 839, 333 N.Y.S.2d 747 (1lst Dept.
1972), the exclusion clause in the policy stated that
coverage would not apply to the insured aircraft while in
flight unless the aircraft was operated by a pilot ”who has
piloted aircraft ... fifty hours in the same make and model
of aircraft.” Wwhen the aircraft crashed, the pilot operating
it had only 32.2 hours flying time in that make and model.
The court ruled that the language was clear and unambigous
and that the insured, having failed to establish that the
pilot had the requisite experience, could not recover under
the policy.

Similarly, in URSA Air Ltd. v. Federal Ins. Co., 20

Av. Cas. (CCH) 18,281 (E.D.N.Y. 1987), the policy provided
that coverage would not apply while the insured aircraft was
operated in flight by other than an ”approved pilot.” The
court held that the policy did not cover loss due to a crash
while being operated by someone not an approved pilot who was
either using the plane for the owner’s business purposes or

who had converted it to his own use.134

134 gee also United States Fire Ins. Co. v. Producciones
Padosa, Inc., 835 F.2d 950 (1lst Cir. 1987) (minimum logged
pilot hours requirement is a condition precedent and a
failure to satisfy is a ground for denying coverage).
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Although the burden of proving the applicability of
an exclusion is generally on the insurer, the burden is on
the insured to prove that the loss is within the coverage.
Accordingly, in New York the insured has the burden of
establishing compliance with a minimum flight hours
requirement.

c. Medical Certificate

Aviation insurance policies often require that

135 The specific

pilots have a valid ”medical certificate”.
language used in aviation policies varies and may have a
significant effect on whether the court will find that the
failure to have a valid medical certificate amounts to a
policy violation. For example, aviation policies have
included language providing that a pilot must possess ”a
proper pilot certificate”; the aircraft must be “flown by a
licensed pilot”; a pilot must be “properly certified and

rated for the flight”; and a pilot must possess a ”valid and

effective pilot and medical certificate”.

135 The Federal Aviation Regulations require that each pilot
have a current Pilot Certificate. 14 C.F.R. §61.3(a) (1989).
A Pilot Certificate, however, cannot be issued unless a pilot
has a Medical Certificate. 14 C.F.R. §61.3(c) (1989).
Although a Pilot Certificate is generally issued without an
expiration date, a Medical Certificate is valid only for a
limited period (from 6-24 months). 14 C.F.R. §61.23 (1989).
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Insurers have argued that even though a ”medical
certificate” requirement may not be mentioned specifically in
the policy, these examples of policy language require a pilot
to have a valid medical certificate because a pilot
certificate is valid only when accompanied by a current
medical certificate.136

Generally, policy language which does not
specifically require a medical certificate (but, for example,
only requires a valid pilot certificate) should not be
construed to include the requirement of a current medical

137

certificate. The courts have held that such language is

ambiguous at best and have construed it strictly against the

136 See, e.g., Royal Indem. Co. v. John F. Cawrse Lumber
Co., 245 F. Supp. 707 (D. Or. 1965); Woods v. Insurance Co.
of North America, 38 Cal. App. 3d 144, 113 Cal. Rptr. 82
(1974).

137 Berlanti v. Underwriters at Lloyd’s, London, 9 Av.
Cas. (CCH) 17,420 (N.Y. Sup. Ct. 1964) (”flown by licensed
pilot” does not require a medical certificate in addition to
a license and pilot certificate not automatically revoked
upon expiration of medical certificate); see also Ranger Ins.

Co. v. Culberson, 454 F.2d 857 (5th Cir. 1971) (”properly
certified and rated” relates to pilot’s skills and does not
include possession of medical certificate); Royal Indem. Co.
v. John F. Cawrse Lumber Co., 245 F. Supp. 707 (D. Or. 1965)
(”valid pilot certificate” cannot be construed to include
requirement of current medical certificate); Woods v. Ins.
Co. of North America, 38 Cal. App. 3d 144, 113 Cal. Rptr. 82
(1974) (”properly certified and rated” does not include
medical certificate). Contra Ins. Co. of North America v.
Butte Aero Sales & Service, 243 F. Supp. 276 (D. Mont. 1965);
Baker v. Insurance Co. of North America, 10 N.C. App. 605,
179 S.E.2d 892 (1971).
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138

insurer. If the policy specifically requires a medical

certificate, however, the pilot’s failure to have a current
medical certificate is a policy violation and excludes

coverage.139

138 See, e.g., Berlanti v. Underwriters at Lloyd’s,
London, 9 Av. Cas. (CCH) 17,420 (N.Y. Sup. Ct. 1964); see
also Royal Indem. Co. v. John F. Cawrse Lumber, Co., 245 F.
Supp. 707 (D. Or. 1965); National Indem. Co. v. Demanes, 86
Cal. App. 34d 155, 150 Cal. Rptr. 117 (1978) (policy language
ambiguous and lack of medical certificate therefore did not
invalidate coverage even though policy required medical
certificate). Similarly, the courts have rejected arguments
by the insurers that medical certificates obtained by pilots’
misrepresentations to the FAA are void. Guyer v. U.S. Fire
Ins. Co., 97 A.D.2d 964, 468 N.Y.S.2d 818 (1983); Insurance
Co. of the State of Pa. v. Mather, 20 Av. Cas. (CCH) 17,182
(Pa. Comm. Pleas 1985). Cf. Ohio Casualty Ins. Co. V.
Heaney, 229 F. Supp. 30 (N.D. Ill. 1964) (date of actual
medical examination controlled, not date set forth in
certificate).

139 Security Ins. Co. of Hartford v. Andersen, 158 Ariz.
426, 763 P.2d 246 (1988) (medical certificate specifically
required); National Union Fire Ins. Co. of Pittsburg v.
Meyer, 192 Cal. App. 3d 866, 237 Cal. Rptr. 632 (1987): Boone
v. Ranger Ins. Co., 152 Ga. App. 891, 264 S.E.2d 325 (1980)
(no coverage where medical certificate expired); Goddard v.
Avemco Ins. Co., 43 Or. App. 39, 602 P.2d 291 (1979) (insurer
not estopped to deny coverage were policy required medical
certificate, even though policy renewed after pilot’s medical
certificate expired); Ranger Ins. Co. v. Bowie, 574 S.W.2d
540 (Tex. 1978) (policy required medical certificate). See
also Baker v. Insurance Co. of North America, 10 N.C. App.
605, 179 S.E.2d 892 (1971) (”properly certificated and rated”
requires medical certificate).
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5. Pelicy Viclation as Ground for Exclusion
An issue that frequently arises in aviation
insurance law is whether a policy violation must be a
proximate cause of the loss in order to exclude coverage for

0

that loss under the policy.14 The majority view, followed

in New York, is that an aviation insurer can avoid liability
due to a policy violation, even when the violation did not
cause the accident, as long as the policy language is clear

141

and unambiguous. New York courts do not require a causal

140 The cases generally concern exclusions based on
airworthiness certificates, pilot qualifications and aircraft
use.

141 In Hedges Enterprises, Inc. v. Fireman’s Fund Ins. Co.,
34 Misc. 24 249, 225 N.Y.S.2d 779 (Sup. Ct. 1962), where
policy condition was violated because pilot was operating a
plane not registered with the FAA, and thus was doing so in
an unlawful manner, the court held that ”[i]t is not
incumbent upon the insurer to show causal connection between
the loss and noncompliance with the terms of the exclusion
clause in order to preclude recovery”. See also Des Marais
v. Thomas, 147 N.Y¥.S.2d 223 (Sup. Ct. 1955), aff’d, 1 A.D.2d
1002, 153 N.Y.S.2d 532 (1956) (it is not required to show any
causal connection between the accident and non-compliance
with the condition stated in the exclusion clause); Travelers
Protection Association of America v. Prinsen, 291 U.S. 576,
54 S. Ct. 502, 78 L. Ed. 998 (1934); National Ins.
Underwriters v. Mark, 704 F. Supp. 1033 (D.Colo. 1989);
Middlesex Mutual Ins. Co. v. Bright, 106 Cal. App. 34 282,
165 Cal. Rptr. 45 (1980); O’Connor v. Proprietors Ins. Co.,
696 P.2d 282 (Colo. 1985); Ochs v. Avemco Ins. Co., 54 Or.
App. 768, 636 P.2d 421 (1981); U.S. Fire Ins. Co. v. West
Monroe Charter Service, Inc., 504 So.2d 93 (La. App. 1987).
Annot., Aviation Insurance: Causal Link Between Breach of
Policy Provisions and Accident as Requisite to Avoid
Insurer’s Liability, 48 A.L.R. 4th 778 (1986).

In Des Marais v. Thomas, 147 N.Y.S.2d 223 (Sup. Ct. N.Y.
(footnote continued)
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connection between the loss and the policy violation in order
to preclude coverage. The rule is based on the view that the
exclusions are contractual in nature and the violation of a

policy provision will preclude coverage.142

In Hedges Enters. v. Fireman’s Fund Ins., 34 Misc.

2d 249, 225 N.Y.S.2d 779 (Sup. Ct. Monroe County 1962),
discussed, supra, n.141, the court based its holding on the
policy language, noting:

By the very wording of the exclusion
clause, the policy does not cover
loss or damage occurring while the
aircraft is being used for an
unlawful purpose. The operation of
the exclusion clause is not limited
to loss or damage caused by use of
the plane for an unlawful purpose.

Hedges, 34 Misc. 2d at 254 (emphasis in original).

(footnote continued from previous page)

County 1955), aff’d mem., 1 A.D.2d 1002, 153 N.Y.S.2d 532
(1st Dept. 1956), the court held that the insurer is not
required to show any causal connection between the accident
and non-compliance with the condition stated in the exclusion
clause.

142 See Middlesex Mutual Ins. Co. v. Bright, 106 Cal. App.3d
282, 165 Cal. Rptr. 45 (1980); Hedges Enterprises, Inc. V.
Fireman’s Fund Ins. Co., 34 Misc. 2d 249, 225 N.Y.S.2d 779
(Sup. Ct. 1962). Cf. Security Mut. Ins. Co. v. Acker-
Fitzimons Corp., 31 N.Y.2d 436, 340 N.Y.S.2d4 902, 293 N.E.2d4
76 (1972), where, in construing a premises liability policy,
the court held that if the insured fails to comply with a
notice provision, absent a valid excuse on the part of the
insured, the breach vitiates the policy and the insurer need
not show prejudice before it can assert the defense of
noncompliance.
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In Middlesex Mut. Ins. Co. v. Bright, 106 Cal. App.

3d 282, 165 Cal. Rptr. 45 (1980), the insurer sought to avoid
liability on the basis of an exclusionary clause stating that
the policy would not apply ”to any Insured ... who operates
or permits the aircraft to be operated for any unlawful
purpose.” The insured aircraft had crashed while

transporting marijuana. The insured argued, inter alia, that

the insurer had not shown that the unlawful purpose was the
proximate cause of the accident. The court held that the
insured need not show a causal connection between the conduct
forbidden by the policy and the loss since ”the rights of the
insured flow from the contract and not from a claim arising
in tort.”

As with any exclusion, the burden is on the insurer
to prove that the exclusion applies and that the wording of

143

the exclusion is unambiguous. The minority view, however,

requires a causal connection between the violation and the

loss in order for coverage to be avoided, 144
143 See supra. at p. 42.
144

See, e.g., Bayers v. Omni Aviation Managers, Inc., 510
F. Supp. 1204 (D. Mont. 1981); Avemco Ins. Co. v. Chung, 388
F. Supp. 142 (D. Hawaii 1975); Pickett v. Woods, 404 So.2d
1152 (Fla. Dist. Ct. App. 1985); Global Aviation Ins.
Managers v. Lees; 368 N.W.2d 209 (Iowa App. 1985); South
Carolina Ins. Guarantee Ass’n v. Breach, 291 S.C. 349, 353
S.E.2d 450 (1987):; Puckett v. U.S. Fire Ins. Co., 678 S.W.2d
936 (Tex. 1984); Annot., Aviation Insurance: Causal Link

(footnote continued)
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E. Conditions

Coverage may be limited in an aviation policy by
the ”Definitions”, ”"Exclusions” or ”Conditions” sections.
The ”“Conditions” section usually addresses the conduct and
duties of the parties to the policy. Generally, most
conditions in a policy are ”“conditions precedent” which must
be fulfilled by the insured before the insurer is obligated
to defend and/or indemnify. The policy can be repudiated if
the insured: (1) failed to comply with a condition precedent
and (2) is unable to show that the failure to comply occurred
despite the insured’s exercise of reasonable care and

diligence.145

(footnote continued from previous page)

Between Breach of Policy Provisions and Accident as Requisite
to Avoid Insurer’s Liability, 48 A.L.R.4th 778 (1986).
Several states have adopted statutes which require a causal
connection. See, e.g., Fla. Stat. Ann. §627.409 (West 1984);
Iowa Code Ann. §515.101 (West 1988); Neb. Rev., Stat. §44-358
(1984) . Several authorities have stated that the requirement
of causation is the modern trend. See Avemco Ins. Co. V.
Chung, 388 F. Supp. 142 (D. Hawaii 1975); 6A Appleman,
Insurance Law and Practice, §4146 (1972).

145 Generally, the insured must comply with all conditions
unless, the insured can offer a ”"good faith” excuse for
noncompliance. See, e.g., Security Mut. Ins. Co. of New York
v. Acker~Fitzsimons Corp., 31 N.Y.2d 436, 340 N.Y.S.2d 902,
293 N.E.2d 76 (1972) (insured’s unreasonable delay of 19
months in giving notice of accident not excused because
insured failed to exercise reasonable care and diligence in
ascertaining facts of accident or their potential liability):
Eveready Ins. Co. v. Levine, 536 N.Y.S.2d 87 (N.Y.A.D. 1988)
(noncompliance with condition precedent vitiates the
insurance policy without necessity of proving prejudice);
Greater New York Mut. Ins. Co. v. Farrauto, 136 A.D.2d 598,
(footnote continued)
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The primary duties of the insured under a typical aviation

policy are to give timely notice of an accident, occurrence,

146

claim or suit to the insurer and to assist and cooperate

with the insurer in investigating, settling or defending any

claim or action.147

(footnote continued from previous page)

523 N.Y.S.2d 853 (1988) (insured’s failure to provide timely
notice of loss vitiates policy regardless of whether the
policy contains a provision expressly warning the insured
that failure to abide by the condition may result in a
forfeiture of coverage); Phillips v. Transamerica Ins. Co.,
107 Misc. 24 162, 433 N.Y.S.2d 555 (Sup. Ct. 1980) (undue
delay in giving notice not excused because not premised upon
insured’s good faith belief of nonliability). The insured
has the burden of proving excusable non-compliance with a
Condition. Id.

146 See Todd v. Bankers Life & Casualty Co., 135 A.D.2d
1066, 523 N.Y.S.2d 206 (1987) (compliance with notice
requirements is a condition precedent to insurer’s obligation
to cover insured’s loss); In re Allstate Ins. Co., 130 A.D.2d
744, 516 N.Y.S.2d 43 (1987) (absent valid excuse, failure to
satisfy notice requirement vitiates coverage); Power
Authority of the State of New York v. Westinghouse Electric
Corp., 117 A.D.2d 336, 502 N.Y.S.2d 420 (1986) (insurer need
not show prejudice due to late notice to disclaim coverage) ;
Steinback v. Aetna Casualty & Sur. Co., 15 Av. Cas. (CCH)
18,096 (N.Y. Sup. Ct. 1980) (discussion of notice of accident
under New York and New Hampshire law). See also infra. at
pp. 67-72..

147 See Thrasher v. United States Liability Ins. Co., 19
N.Y.24 159, 278 N.Y.S.2d 793, 225 N.E.2d 503 (1967) (burden
of proving lack of cooperation is on the insurer):; In Re
Statewide Ins. Co., 125 A.D.2d 573, 509 N.Y.S.2d 642 (1986)
(three part test for insurer to disclaim liability on ground
of lack of cooperation). See infra. at pp. 67-72 for a
discussion of the notice conditions.
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The ”Conditions” section of the policy also may
address the addition or deletion of certain enumerated

aircraft to the policy and the claims procedure established

148

for submitting a proof of loss. All insurance policies

contain a provision requiring the insured to give notice and
proof of a loss or an accident within a specified period of

time or ”as soon as practicable."149

The notice and proof of
loss provisions are intended to permit the insurer to
investigate the claim, establish a sufficient reserve and
determine its rights and liabilities under the policy in

order to protect its interests.150 However, N.Y. Ins. Law §

148 See AVN 1A, Appendix ”B” hereto.

149 See Eveready Ins. Co. v. Levine, 536 N.Y.S.2d 87
(N.Y.A.D. 1988); cf. Greater New York Mut. Ins. Co. V.
Farrauto, 136 A.D.2d 598, 523 N.Y.S.2d 853 (1988) (insured’s
failure to provide timely notice of loss vitates policy
regardless of whether the policy contains a provision
expressly warning the insured that failure to abide by the
condition may result in a forfeiture of coverage).

150 ytica Mut. Ins. Co. v. Fireman’s Fund Ins. Co., 748 F.2d
118 (2d Cir. 1984) (applying New York law to facts involving a
requirement that the insurer be notified of a loss as a
condition precedent to coverage under a fidelity bond):
Security Mut. Ins. Co. v. Acker-Fitzsimons Corp., 31 N.Y.2d
436, 340 N.Y.S.2d 902, 293 N.E.2d 76 (1972) (notice of
accident as condition precedent to automobile liability
coverage); P.S. Auctions, Inc. v. Exchange Mut. Ins. Co., 105
A.D.2d 473, 480 N.Y.S.2d 610 (3d Dept. 1984), where an
insurer claimed that the insured failed to submit a proof of
loss in proper from, thus violating a condition precedent
under a motor vehicle collision policy. The Appellate
Division held that ”no particular form of proof of loss is
required as long as the proof submitted is sufficient to
(footnote continued)

-65-—



3407 specifically provides that an insured’s failure to file
a proof of loss does not invalidate a claim unless the
insurer, after the occurrence, gives the insured written

151 The

notice that it requires such a proof of loss.
insured’s duty to protect a damaged aircraft from further
damage usually is defined in the ”Conditions” section of the
policy152 and appraisal procedures may be set forth in the
event the insured and insurers are unable to agree on the
value of the loss.153
The ”Conditions” section usually prohibits the
assignment of the policy without the consent of the insurers
and prohibits changes to the policy except by endorsement.154
Subrogation rights and provisions relating to the applic-

ability of the policy where other insurance covers the same

(footnote continued from previous page)

enable the insurer to consider its rights and liabilities.”
Aviation policies also generally contain a ”Notice of Claim
or Suit” clause requiring the insured to forward to the
insurer ”every demand notice, summons or other process”
received by the insured. See infra. at p. 67.

151 See Michael Delivery of Buffalo, Inc. v. Fireman’s Fund
Ins. Co., 115 Misc. 2d 834, 454 N.Y.S.2d 790 (Sup. Ct. 1982)
(construing former N.Y. Ins. Law § 172 which is now § 3407).

152 This condition is usually entitled ”Protection of
Salvage” and is imposed to protect any interest the insurer
may have in the salvage value of the aircraft. See Appendix
7B”; Margo, Aviation Insurance, (2d ed. Butterworths 1989).

153

See AVN 16, Appendix ”B” hereto.

154 See AVN 1A, AVN 16, and AVN 20, Appendix ”B” hereto.
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risk usually are defined in this section of the policy.155

The ”Conditions” section also may contain a ”“no action”

clause and a ”service of suit” clause.156

1. Notice of Occurrence, Claim or Suit
Aviation insurance policies generally contain
notice provisions in the Conditions section which require the
insured to provide written notice to the insurer ”as soon as
practicable” or “immediately” when ”occurrence” takes place
and to forward all demands, notices, summons or other process
to the insurer ”as soon as practicable” or ”“immediately”.
Typical notice provisions provide:
NOTICE OF ACCIDENT
When an accident or an occurrence
takes place which is liable to
result in a claim under this Policy,
written notice shall be given by or
on behalf of the Insured to the
Underwriters or any of their

representatives as soon as
practicable. Such notice shall

156 A wno action” clause prohibits the insured from
maintaining an action against the insurer until a final
judgment has been rendered against the insured. See Abbate
v. Medbrod, 109 A.D.2d 768, 486 N.Y.S.2d 282 (1985) (New York
law does not permit direct suits against insurers prior to
notice of entry of an unsatisfied judgment against an
insured). A “service of suit” clause designates the agent of
the insurer who will accept service of process. Cf. N.Y.
Ins. Law §1212 (McKinney 1985). The ”“Conditions” section
also may set forth provisions relating to premiums, limits of
liability, cancellations, the duty to defend and
misrepresentation or fraud.
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contain particulars sufficient to
identify the Insured and also
reasonably obtainable information
respecting the time, place and
circumstances of the accident or
occurrence, the names and addresses
of the injured and of available
witnesses.

NOTICE OF CLAIM OR SUIT

If claim is made or suit is
brought against the Insured the
Insured shall immediately forward to
the Underwriters or any of their
representatives every demand,
notice, summons or other process
received by him or his
representative.

See Aviation 20, Appendix ”B” hereto.

Provisions which require notice to be given ”as
soon as practicable” or ”"immediately” generally are
interpreted to mean within a reasonable time in view the

157 What is a reasonable time in the

facts and circumstances.
absence of a specific time provision in the policy is usually
a question of fact, but where a delay by reason of its
duration and lack of excusing circumstances is clearly
unreasonable, it is a question of law for the court to

158

decide. Accordingly, in absence of any mitigating factors

relatively short periods have been held to be unreasonable as

157 New York v. Amro Realty Corp., 697 F. Supp. 99, 104
(N.D.N.Y. 1988).

158

lg.
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a matter of law.159

Generally, the failure of the insured to comply
with the timely notice provisions in an insurance policy will
release the insurer from the defense and indemnity
obligations imposed by the policy unless there has been an

60

. . 1
excuse, waiver or estoppel as to such requirement. The

burden is on the insured to show compliance with the notice
requirement.161

The purpose of the timely notice provision is to
give the insurer an opportunity to make a timely and adequate
investigation of all circumstances surrounding the
occurrence, to prepare an adequate defense, to prevent fraud

and to mitigate damages.162

159 See, e.g., Power Authority v. Westinghouse Electric
Corp., 117 A.D.2d 336 (N.Y.A.D. 1986) (53 day delay
unreasonable).

160 See Commercial Union Ins. Co. v. International Flavors &
Fragrances, Inc., 822 F.2d 267, 271 (2d Cir. 1987); Security
Mut. Inc. Co. v. Acker-Fitzimmons Corp., 31 N.Y.2d 436, 340
N.Y.S. 902, 293 N.E.2d 76 (1972).

161 See Home Mutual Ins. Co. v. Presutti, 78 A.D.2d 968
(N.Y.A.D. 1980).

162 See Utica Mut. Ins. Co. v. Fireman’s Fund Ins. Co., 748
F.2d 118, 121 (2d Cir. 1986).
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The traditional view, followed in New York, is that
an insurer will be relieved of its duties under a policy
where the insured has failed to provide timely notice to the
insurer regardless of whether the insurer is prejudiced by
such failure.163

In determining whether a notice of ”occurrence”
provision has been triggered, courts apply an objective
standard of whether the circumstances known to the insured at
the time would have suggested to a reasonable person the

possibility of a claim. 154

163 See Security Mut. Ins. Co. v. Acker-Fitzsimons Corp., 31
N.Y.2d 436, 340 N.Y.S.2d 902, 293 N.E.2d 76 (1976); Utica
Mut. Ins. Co. v. Fireman’s Fund Ins. Co., 748 F.2d 118 (2d
Cir. 1986) (no prejudice required under New York Law). The
recent trend outside New York, however, has been to reject
the traditional approach and either consider prejudice as a
factor in determining the reasonableness of the delay of
notice or require the insurer to show material prejudice by
virtue of the late notification in order for the insurer to
be relived of its policy obligations. See Trustees of the
Univ. of Pennsylvania v. Lexington Ins. Co., 815 F.2d 890 (3d
Cir. 1987) (prejudice required under Pennsylvania law);
Casualty Indem. Exchange v. City of Chicago, 651 F. Supp. 467
(N.D. Il1. 1985) (prejudice is factor only where the insured
has good excuse for late notice):; Fidelity Savings & Loan
Assn’n v. Aetna Life & Casualty Co., 647 F.2d 933 (9th Cir.
1981) (California law requires prejudice); Yarbrough v. State
Farm Ins. Co., 730 F. Supp. 1061 (D.N.M. 1990) (prejudice
required under New Mexico law); Great American Ins. Co. V.
C.G. Tate Contr. Co., 279 S.E.2d 769 (N.C.1981) (adopting
prejudice requirement).

le4 See Commercial Union Ins. Co. v. International Flavors &
Fragrances, Inc., 822 F.2d 267, 272 (2d Cir. 1987); Ogden
Corp. v. Travelers Indem. Co., 731 F. Supp. 143, 145
(S.D.N.Y. 1990).
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For example, in Security Mut. Ins. Co. v. Acker-

Fitzsimons Corp., 31 N.Y.2d 436, 340 N.Y.S.2d 902, 293 N.E.2d

76 (1976), an insurer brought a declaratory judgment action
regarding its obligation to defend a building owner/manager
under a premises liability policy. The issue before the
Court of Appeals was whether the insured complied with a
provision requiring notice to the insurer ”as soon as
practicable” after the occurrence of an event insured
against. The insured notified its insurer of a loss more
than a year and a half after the date of the loss. The Court
of Appeals acknowledged that ”“there may be circumstances,
such as lack of knowledge that an accident has occurred, that
will explain or excuse delay and show it to be reasonable.”
However, ”the insured has the burden of proof thereon.”
Moreover, a good-faith belief of nonliability may
excuse or explain a seeming failure to give timely notice
but, in such a case, the belief ”“must be reasonable under all
the circumstances, and it may be relevant on the issue of
reasonableness, whether and to what extent, the insured has
inquired into the circumstances of the accident or
occurrence.” A provision that notice be given ”as soon as
practicable” merely requires that notice be given within a
reasonable time under all the circumstances. The court held

that the insured failed to exercise reasonable care and
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diligence in investigating the facts surrounding the injuries
and evaluating its potential liability, particularly in light
of the violations and the alleged injuries.

In Eveready Ins. Co. v. Levine, 145 A.D.2d 526, 536

N.Y.S.2d 87 (24 Dept. 1988), an automobile liability
insurance policy contained an ”as soon as reasonably
practical” notice provision. In Eveready, the issue was
whether the insured had complied with the notice requirement.
The court held that because the insured had not complied with
the notice provisions of the policy, a condition precedent to
coverage, the policy was vitiated even if the insurer did not
show any prejudice caused by the delay in notification.165
2. Cooperation of the Insured

All aviation insurance policies contain a condition

which requires the insured to assist and cooperate with the

insurer in the investigation and defense of an action. An

assistance and cooperation clause generally provides:

165 In Greater New York Mut. Ins. Co. v. Farrauto, 136
A.D.2d 598, 523 N.Y.S.2d 853 (2d Dept. 1988), the insurer
failed to include in a premises liability policy an express
warning that coverage would be forfeited if the notice
provision were not complied with. The lower court had held
that this failure created an exception to the general rule
that nonobservance of the notice requirement will vitiate
coverage unless the insured can provide an adequate excuse.
In reversing, the Appellate Division stated that the absence
of an express warning in the polic¢y would not alter
application of the general rule nullifying coverage.

See also Phillips v. Transamerica Ins. Co., Inc., 107
Misc. 2d 162, 433 N.Y.S.2d 555 (Sup. Ct. Suffolk County 1980)
(undue delay in giving notice not excused because not
premised upon insured’s good faith belief of nonliability).
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ASSISTANCE AND CO-OPERATION OF THE
INSURED

The Insured shall co-operate with
the Underwriters and, upon the
Underwriters’ request, shall attend
hearings and trials and shall assist
in effecting settlements, securing
and giving evidence, obtaining the
attendance of witnesses and in the
conduct of suits. The Insured shall
not, except at his own cost,
voluntarily make any payment, assume
any obligation or incur any expense,
other than for such immediate
medical and surgical relief to
others as shall be imperative at the
time of the accident.

See Aviation 20, Appendix ”B” hereto.

An insurer may disclaim coverage should the insured
fail to assist or cooperate with the insurer. However, the
burden is on the insurer to establish the breach of the
condition and minor breaches are not sufficient.

In Statewide Ins. Co. v. Ray, 125 A.D.2d 573, 509

N.Y.S.2d 642 (1986), the insurer disclaimed liability to the
insured on the ground of lack of cooperation. The Court set
forth the following three-part test in order for the insurer
to avoid liability on the basis of the insured’s failure to
cooperate: (1) the insurer must have acted diligently in
seeking to bring about the insured’s cooperation; (2) the
efforts employed by the insurer were reasonably calculated to
obtain the insured’s cooperation; and (3) the attitude of the
insured, after his cooperation was sought, was one of willful
and avowed obstruction. The court, finding that the insurer

failed to meet any part of the three-part test, noted that
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”the nonaction of the insured, which is the only factual
basis in this case, cannot in this instance be escalated into

a finding of ”"wilful and avowed obstruction."166

F. Declarations
1. 1In General

The ”Declarations” section summarizes the pertinent
facts and characteristics of the risk insured and the scope
of the coverage provided in the policy. The “Declarations”
section normally identifies the insured (and any additional
insureds), including the name, address, business or
occupation of the insured and the interests which the insured
has in the aircraft, defines the purpose for which the
aircraft may be used (e.g., commercial, business or private)
and establishes the policy period and geographic scope of

coverage.

166 The Statewide Ins. court relied principally on Thrasher
v. United States Liab. Ins. Co., 19 N.Y.2d 159, 278 N.Y.S.2d
793, 225 N.E.2d 503 (1967), where the Court of Appeals held
that the insurer failed to act diligently in seeking the
insured’s cooperation and failed to use reasonable efforts in
locating the insured. The Court reasoned that since “the
defense of lack of cooperation penalizes the [injured person]
for the action of the insured over whom he has no control,
and since the defense [of lack of cooperation] frustrates the
policy of this State that innocent victims of motor vehicle
accidents be recompensed for the injuries inflicted upon
them, the courts have consistently held that the burden of
proving the lack of cooperation is a heavy one indeed.” See
also Lisi v. Nepola, 84 A.D.2d 560, 443 N.Y.S.2d 271 (1981),
aff’d, 56 N.Y.2d 708, 451 N.Y.S.2d 733, 436 N.E.2d 1355
(1982).
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As a general rule in construing insurance
contracts, all policy provisions are to be given effect and
the whole of the contract considered with each clause being
used to interpret the other. Accordingly, the Declarations
section will be considered by the court in determining the

167

scope of coverage and, ‘in most jurisdictions, the courts

have looked to the Declarations section of a policy to extend
coverage rather than to restrict it.1e8
The coverage provided and the limits of liability

163 The limits

also are recited in the Declarations section.
of liability may state the single limit for any one
occurrence or the aggregate limits. A single limit policy
provides only one limit which represents the insurer’s

maximum liability for one coverage or any combination of

167  some courts have given greater weight to the policy
declarations page as compared to the printed provisions in a
policy based on the presumption that: (1) the declarations
page is usually not a pre-printed form; (2) the insured is
more likely to see, read and understand it; and; (3) the
coverage set forth in the policy declarations are normally
what the parties actually bargain for and discuss. See,
€.g., Newman v. Mass. Binding & Ins. Co., 364 Pa. 587, 65
A.2d 417 (1949) (typewritten provisions must be given effect
to the exclusion of printed portions); Standard Venitian
Blind Co. v. American Empire Ins. Co., 503 Pa. 300, 469 A.2d
563 (1983) (an insurance carrier should not be permitted to
take a bargain plainly promised in the declarations and
remove it by artfully drafted and obscured provisions buried
in the text). ‘

168 See Indiana Ins. Co. v. Granite State Ins., 689 F. Supp.
1549 (S.D. Ind. 1988); cf. Imperial Cas. & Indem. v. High
Concrete Structures, 858 F.2d 128 (3d Cir. 1988).

169 See Annot., Risks and Causes of Loss Covered or Excluded
by Aviation Liability Policy, 86 A.L.R.3d 118 (1978).
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coverages which may be involved when an occurrence takes

place. For example, in Champion Int’l Corp. v. Continental

Casualty Co., 546 F.2d 502 (24 Cir. 1976), an action

involving recovery under products liability insurance
policies covering paneling installed in houseboats, motor
homes and campers, the Second Circuit construed the word
"occurrence” as used in the basic and umbrella excess
policies. The basic policy covered property damage in the
amount of $100,000 for each ”occurrence” ($200,000
aggregate), subject to a deductible of $5,000 “per
occurrence,” but provided that all property damage ”arising
out of continuous or repeated exposure to substantially the
same general conditions ... shall be considered as arising
out of one occurrence.” The excess policy indemnified the
insured paneling manufacturer for property damage caused by
or arising out of ”each occurrence.” Under an endorsement of
the excess policy, the terms of the basic policy controlled
those of the excess policy. When the insured sought to
recover under the policies for losses caused by 1400
individual installations of paneling that all contained the
same defect, the insurers asserted that each installation
constituted an ”occurrence” the damages from which were each
less than the $4,000 deductible per occurrence. The court
disagreed, holding that the word ”occurrence” unambiguously
referred to the losses resulting from the entire series of

installations of defective paneling. The court stated that
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the language was controlling ”“unless it is ambiguous (and we

find no ambiguity here).”170

The aggregate limit is the
total amount the insurer will indemnify the insured for any
one or several occurrences during the entire policy period.
The ”Declarations” section often provides that the
aircraft will be operated in flight only by pilots
specifically named in the policy or by pilots certified and

171

qualified to fly the aircraft. The covered uses of the

aircraft also are defined, e.g., commercial cargo, commercial
passenger or as required by the insured in the case of
commercial airlines and private, business, pleasure flying,

172

instruction or rental in general aviation. Finally, the

170 See also Allied Grand Doll Manufacturing Co. v. Globe
Indem. Co., 15 A.D.2d 901, 225 N.Y.S.2d4 595 (1962).

171 See Annot., Risks and Causes of Loss Covered or Excluded
by Aviation Liability Policy, 86 A.L.R.3d 118 (1978).

7 . .

172 7"pPrivate Pleasure” means for private and pleasure
purposes but not use for any business or profession nor for
hire or reward.

»Business” means the uses stated in Private Pleasure and
use for the purpose of the Insured’s business or profession
but not use for hire or reward.

"Commercial” means the uses stated in Private Pleasure
and Business and use for the carriage by the insured of
passengers, baggage accompanying passengers and cargo for
hire or reward.

”Rental” means rental, lease, charter or hire by the
Insured to any person, company or organization for Private
Pleasure and Business uses only, where the operation of the
aircraft is not under the control of the insured.

#Instructional” means uses of the aircraft for student
pilot training.
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C

Declarations should recite the premium and identify the

particular aircraft insured.l”3

2. Territorial Limitations

All aircraft policies include a provision, usually
in the Declarations section, which establishes the geographic
scope of coverage. It is common to find that aircraft
policies written in the United States only apply to accidents
or losses ”which occur while the aircraft is within the
continental United States, Canada or Mexico”. Commercial air
carriers normally obtain worldwide coverage.

Some policies also extend coverage to include the
possessions and territories of the United States. Coverage
for Mexico or Canada may be limited to within 100 miles of
the border and many policies specifically exclude Alaska. A
territorial extension may be obtained by a special
endorsement for an additional premium but a special problem
arises with flights to Mexico. Mexican law requires that
liability insurance be provided through an authorized Mexican
insurer and, therefore, even though Mexico may be within the
geographic scope of coverage the policy does not satisfy the

174

law in Mexico. In the event of an accident the failure to

173 The aircraft are identified on a ”Schedule of Aircraft”
by make, model, registration number and number of passenger
seats.

174 gee Ley de Vias Generales de Communicacion, art. 342 et
seq. (Mex.).
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have such Mexican insurance in effect may result in
imprisonment and confiscation of the aircraft.

Coverage also is available for occurrences that
take place while the aircraft is en route between
specifically designated points. Problems may arise, however,
when an aircraft makes a stop in an uninsured location en
route to an insured location. Several courts have held that
as long as the aircraft is on a reasonably direct course from
and to geographic areas covered by the policy, the aircraft
is within the policy coverage. For example in Vargas v.

Insurance Co. of North America, 651 F.2d 838 (2d Cir. 1981)

(applying New York law), even though the policy stated that
it would cover only occurrences happening within the United
States, its territories and possessions, Canada and Mexico,
and during flights to and from the Bahama Islands, the fact
that the insured stopped in Haiti for refueling on a flight
from New York to Puerto Rico did not preclude coverage
because the territorial limitations could be read to describe
the outside boundaries of an area within which flights, on
reasonable routes, were covered, and because the limitations
themselves were ambiguous, requiring construction that

favored coVerage rather than exclusion.l75

175 See also Peerless Ins. Co. v. Sun Line Helicopters,
Inc., 180 So.2d 364 (Fla. Dist. Ct. App. 1965) (crash in
Bahamas during flight between insured locations covered).
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CHAPTER V - TYPES OF AVIATION COVERAGE

A. In General

Aviation insurance may be classified either as hull
insurance or liability insurance. Numerous categories of
coverage can exist within each type of policy depending upon
the specific aviation coverage required. Although separate
policies may be issued covering hull and third-party
liability risks, it is common to find a combination aviation
policy providing both hull and third-party liability

coverage. 176

B. Aviation Hull Insurance

Aviation hull insurance provides coverage for
physical loss or damage to the aircraft listed on the policy
schedule and frequently is combined with other coverage in a
comprehensive or combination aviation policy. Hull insurance
also protects the secured creditor holding a lien on the
aircraft by indemnifying the owner for physical damage to the
aircraft. The hull policy may be written on a ”"specified” or

177

"named” peril basis or on an ”all risks” basis. 1In recent

176 Passenger liability coverage is not generally included
in third party liability coverage but constitutes a separate
coverage. See infra. at pp. 94-96.

177 A "named peril” policy protects against only the perils

specified in the policy, e.g., fire, explosion, lightning,
theft, windstorm, collision while not in flight, etc.

-80-



. s 78
years, ”all risks” hull policies have become more common.1

1. All Risks Hull Insurance
There are three general categories of ”all risks”

hull coverage: (1) ”All risks - not in motion” (2) ”All risks

- not in flight” and (3) ”All risks - ground and flight~”.l”°

#All risks - not in motion” coverage provides insurance for
physical damage while the aircraft is on the ground and not
moving under its own power, while ”all risks - not in flight”

insurance covers the aircraft while stationary or while

80

taxiing.1 #All risks - ground and flight” provides full

coverage for the aircraft while on the ground or while in

181

flight. The hull policy usually contains a deductible

178 See Pan Am. World Airways, Inc. v. Aetna Casualty & Sur.
Co., 505 F.2d 989 (2d Cir. 1974); Great Northern Ins. Co. v.
Dayco Corp., 637 F. Supp. 765 (S.D.N.Y. 1986).

179 por helicopter insurance the distinction is made for
rotors in motion and rotors not in motion. See Compass Ins.
Co. v. Vanguard Ins. Co., 649 F.2d 331, 333 (5th Cir.

1981) (the insurance policy in questions contained a clause
providing that ”[a] rotorcraft shall be deemed to be ’in
flight’ when the rotors are in motion as a result of engine
power, the momentum generated therefrom or autorotation”).

180 #Taxiing” is usually defined in the policy as aircraft
while in motion but not in flight. See Compass Ins. Co. V.
Vanguard Ins. Co., 649 F.2d 331 (5th Cir. 1981); Pecos Valley
Flyving Service, Inc. v. Brayley, 63 N.M. 96, 313 P.2d 1062
(1957) ; National Ins. Underwriters v. Walker, 206 Okl. 629,
245 P.2d 737 (1952).

181 w1p flight” is defined as the period from the start of
the actual takeoff run, while in the air and until completion
of the landing run. See Acme Flying Service v. Royal Ins.
Co., 83 N.Y.S.2d 740, aff’d, 88 N.Y.S.2d 904 (1948); Bressee
v. Auto. Ins. Co., 1932 U.S. Av. Rep. 53 (N.D.N.Y. 1932).
(footnote continued)
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amount which will vary depending on whether the aircraft was
damaged while in flight, taxiing or on the ground. The

deductible also may be subject to the conditions and

exclusions previously discussed supra. at pp. 40-74.182

Under an ”all-risks” policy, the insured need only

prove the existence of the all-risks policy and loss of the

83

covered property.1 If the insured makes its prima facie

case, the insurer can prevail only by proving that the

proximate cause of the loss was included within one of the

184

terms of exclusion. In Pan Am. World Airways v. Aetna

Casualty & Sur. Co., 505 F.2d 989 (24 Cir. 1974), the insured

sought to recover under an all-risks policy for an aircraft

See also Cotton Belt Ins. Co. v. Hauck, 424 F.Supp. 570
(D.Mo. 1976), aff’d, 553 F.2d 102 (8th Cir. 1977).

182 Damage or loss to the aircraft may be settled on an
insured value, agreed value, replacement value or actual cash
value basis as provided by the policy. See Trimble-Waterman
Assoc. V. Certain Underwriters at Lloyd’s, 52 A.D.2d 516, 381
N.Y.S.2d4 863 (1976), aff’d, 41 N.Y.2d 934, 394 N.Y.S.2d 628,
363 N.E.2d 352 (1977), where the insurer had written a
"valued policy” in which the value of an aircraft with a
market value of perhaps $180,000 had a ”“stated” or agreed,
value of $300,000. Cf. MacAnarney v. Newart Fine Co., 247
N.Y.176, 159 N.E. 902 (1926); see also Jamaica Time
Petroleum, Inc. v. Federal Ins. Co., 1967 Av. Rep. 1022 (10th
Cir. 1967); Pennsylvania-Central Airlines Corp., 4 C.A.B.
Rep. 31 (1942).

183 See Pan Am. World Airways v. Aetna Causalty & Sur. Co.,
505 F.2d 989, 999 (2d Cir. 1974) (all-risk policy held not to
exclude the destruction of an aircraft by hijackers); Great
N. Ins. Co. v. Dayco Corp., 637 F. Supp. 766, 777 (S.D.N.Y.
1986) .

184 See Pan Am. World Airways v. Aetna Causalty & Sur. Co.,
505 F.2d 989, 999 (24 Cir. 1974).
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destroyed by hijackers. The court observed that the all-
risks policy excluded ”“loss or damage to or resulting from”
the enumerated perils, a phrase that clearly refers to the

proximate cause of the loss.” Relying upon Standard 0il Co.

v. United States, 340 U.S. 54 (1950) and Queen Ins. Co. V.

Globe & Rutgers Fire Ins. Co., 263 U.S 487 (1924), the court

held that the words ”due to or resulting from” limit the
causation inquiry to the ”facts immediately surrounding the
loss” and that none of the exclusions could be reasonably
interpreted to describe the proximate cause of loss. The
court also noted that ”New York courts give especially
limited scope to the causation inquiry.”

Although ”all risks” hull policies may be more
comprehensive than “named peril” policies, *all risks” hull
policies are subject to a number of exclusions and
conditions. Aircraft hull policies typically exclude
coverage for consequential loss or damage (i.e., loss of use)
185

caused by general wear, tear and mechanical breakdown.

However, actual damage to the aircraft resulting from such

185 The majority of jurisdictions, including New York, hold
that the mechanical breakdown exclusion applies only where
the damage is caused solely by inherent mechanical defects
and not by any external factors. See Caccioppo v. United
Servs. Auto. Ass’n, 125 Misc. 24 698, 479 N.Y.S.2d 688 (N.Y.
Civ., Ct. 1984); see also Caldwell v. Transportation Ins. Co.,
364 S.E.2d 1 (Va. 1988); Sandoval v. Hartford Cas. Ins. Co.,
653 S.W.2d 604 (Tex. Ct. App. 1983); contra Industries, Inc.
v. Federal Ins. Co., 280 So.2d 14 (Fla. Dist. Ct. App.),
cert. denied, 284 So.2d 220 (Fla. 1973).
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wear, tear and mechanical breakdown usually is covered.186

2. Breach~of-Warranty Insurance

If an aircraft owner or purchaser intends to obtain
financing with the aircraft pledged as security, most lenders
will require the pledgor to purchase a breach-of-warranty
endorsement to the aircraft policy as an additional safeguard
to the lienholder’s interest in the aircraft. The insured
usually must obtain this type of endorsement in order to
secure financing for an aircraft. The breach-of-warranty
endorsement has been characterized by the courts as a second

187

contract directly with the insurer. The typical breach-

of-warranty endorsement provides:

The insurance afforded by the policy
shall not be invalidated as regards
the interest of the Lienholder by an
act or neglect of the Insured except
that any change in title or
ownership of the aircraft,

186 See, e.g., Caccioppi v. United Servs. Auto Ass’n, 125
Misc. 24 698, 479 N.Y.S.2d 688 (N.Y. Civ. Ct. 1973); Bush v.
Ranger Ins. Co., 46 Or. App. 17, 610 P.2d 304 (1980); Cobb v.
Home & Auto Ins. Co., 86 Cal. App. 34 673, 150 Cal. Rptr. 370
(1978) ; Little Judy Industries, Inc. v. Federal Ins. Co., 280
So.2d4 14 (Fla. App. 1973).

187 See Grady v. Utica Mut. Ins. Co., 69 A.D. 2d 668, 419
N.Y.S.2d 565 (1979); Underwriters at Lloyd’s London v. United
Bank Alaska, 636 P.2d 615 (Alaska 1981). Compare Aero
International Inc. v. United States Fire Ins. Co., 713 F.2d
1106 (5th Cir. 1983). The breach of warranty endorsement is
similar to the ”standard” or ”union” mortgage clause used in
New York fire insurance policies. See, e.g., Grady v. Utica
Mut. Ins. Co., 69 A.D.2d 668, 419 N.Y.S.2d 565 (1979).
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conversion or secretion by the
Insured in possession of the 188
aircraft are not covered hereunder.

In Underwriters at Lloyd’s London v. United Bank

Alaska, 636 P.2d 615 (Alaska 1981), which involved the total
destruction of an aircraft leased by the owner to a third
party named as the insured under a hull policy covering the
aircraft, the lease terminated three days prior to the crash
and the named insured cancelled the hull coverage for the
subject aircraft by deleting the aircraft from the reporting
form listing the planes owned or leased by the insured.
However, the hull policy listed the owner’s bank as
lienholder in the breach-of-warranty endorsement, which
provided that the acts or neglect of the insured could not
invalidate the bank’s lien hold interest, that the bank was
obligated to pay any premiums not paid by the insured and
that the bank was entitled to thirty days’ notice before
coverage of the bank’s lienholder interest could be
cancelled. The court held that the breach-of-warranty
endorsement constituted a separate contract between the bank
and the hull insurer and that because the endorsement
specifically protected the bank against the acts of the named
insured, ihcluding unilateral cancellation by deletion of the

subject aircraft from the policy without effective notice to

188 See AVN 28, Appendix ”B” hereto. See also Avemco Ins.
Co. v. Jefferson Bank & Trust Co., 16 Av. Cas. (CCH) 17,1424
(Mo. Ct. App. 1980).
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the bank, the fact that the insured terminated hull coverage
of the plane did not impair the bank’s right to recover from
the hull insurer.l®®

The wording of a breach-of-warranty endorsement, is
similar to the ”standard,” or ”union,” mortgagee clause often

contained in New York fire insurance articles. For example,

in Grady v. Utica Mut. Ins. Co., 69 A.D.2d 668, 419 N.Y.S.2d

565 (1979), the assignee of a mortgage in the original
principal amount of $26,500 obtained a judgment of
foreclosure upon the mortgagor’s default, but the property
was destroyed by fire before a foreclosure sale could take
place. The property had been insured for $40,000 under a
homeowner’s policy in which the mortgagee was named as
beneficiary ”as interest may appear” in the New York standard
clause, which provided ”that the coverage, as to the interest
of the mortgagee... only therein, shall not be invalidated by
any act or neglect of the mortgagor or owner of the within
described property.” The assignee sought to recover from the
insurer the full amount of the foreclosure judgment,

$34,036.48, which included taxes and assessments paid by the

189 Compare Aero Int’l Inc. v. United States Fire Ins. Co.,
713 F.2d 1106 (5th Cir. 1983), where the lienholder’s
endorsement stated in part that “the protection afforded to
the Lienholder by the terms of this Endorsement is limited to
the perils covered under this Policy for which a specific
premium charge has been made” The Fifth Circuit held that
this language did no more than extend to the lienholder
whatever coverage was afforded by the main policy, and that
7[t]lhe endorsement did not by its terms create a separate
contract insuring different risks; it simply added a party to
the original insurance contract.”
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mortgage lien. The insurer claimed that it was liable only
for $22,657.18, i.e., the original principal sum less the
amount of principal amortized by the mortgagors. The
Appellate Division noted that the ”standard” mortgagee clause
differs from the ”loss-payable” clause in that under the
former, the mortgagee’s interest in the proceeds cannot be
invalidated by any act or neglect of the mortgagor or owner,
thus creating ”a separate and independent insurance of the
mortgagee’s interest, free from the conditions imposed upon
the mortgagor or owner.” Consequently, under the standard
clause, the insurer was bound to pay first the actual value
of the loss, not exceeding the policy limit, to the mortgagee
(or his assignee) to the extent of his interest as it existed
on the date of the fire, including not only unpaid principal
and interest, but also any payments made by the mortgagee to
protect his security (taxes and assessments) as well as the
costs, fees and disbursements incurred in the foreclosure
action, which were included in the mortgage lien.

Thus, under a breach-of-warranty endorsement the
lienholder is not a mere ”loss payee” subject to any policy

defenses the insurer may have against the insured.190

150 Cf. Grady v. Utica Mut. Ins. Co., 69 A.D.2d 668, 419
N.Y.S.2d 565 (1979), where the Second Department noted that
if the breach-of-warranty endorsement reserves the right of
subrogation and the insurer pays to a lienholder on a loss
that the insurer would not be required to pay to the insured,
the insurer will acquire a right of subrogation against the
insured if the insured has breached a condition of the
policy.
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3. Loss-of-Use Insurance
7Loss-of-use” insurance provides protection to an
aircraft owner/operator for loss of the earning power of an
aircraft when it is out of service (”laid up”) for repairs

91

following an accident.?! An amount, agreed upon by the

parties at the inception of the policy, is paid each day the
aircraft is out of service for repairs based upon
calculations of the average daily earnings of the

operator.192

4. War Risks and Associated Perils Exclusions

Since the late 1960’s, aircraft hull and liability

193

policies issued in the London market have incorporated a

191 Hu11 policies sometimes contain a ”“lay-up” premium
refund provision which provides that in the event an insured
aircraft is laid up for more than a specified period of time
(e.g., 5-15 consecutive days) the insurer will allow a ”“lay-
up” refund computed pro-rata from a certain percentage of the
applicable policy rate for the period the aircraft was laid
up. An aircraft owner/operator also may obtain loss of
profit insurance to insure against loss of profits following
an accident.

192 see Margo, Aviation Insurance (2d ed. Butterworths
1989).
193

The London market is the primary private source of
aviation war risk insurance because American underwriters
generally do not write war risk coverage. See Pan Am. World
Airways, Inc. v. Aetna Casualty & Sur. Co., 505 F.2d 989 (2d
Cir. 1974). Therefore, to the extent that a policy obtained
in the London market excludes or limits war risks, an air
carrier must seek war-risk coverage from the Secretary of
Transportation, who is authorized by Title III of the Federal
Aviation Act of 1958, as amended (codified at 49 U.S.C. §§
1531-1542) to issue war-risk insurance See 49 U.S.C. §§
1531-1533. In the Pan Am case, the insured could purchase on
(footnote continued)
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"war risks” exclusion that excludes coverage for losses
resulting from (1) war, civil war, insurrection; (2) hostile
detonation of nuclear weapons; (3) strikes, riots, civil
commotions; (4) political or terrorist action; (5) malicious
acts or sabotage; (6) confiscation, seizure, nationalization
by any government; and (7) hijacking and unlawful seizure.lg4
Separate ”Hull War Risks” coverage, however, may be purchased
to cover losses arising from such events.

In 1958, the United States Government instituted an
aviation war risk insurance program providing war risk

195 The aviation

insurance to American air carriers.
insurance program was amended in 1977 to expand the program
to include non-war risks and provide insurance and
reinsurance to American air carriers against loss or damage
arising out of any risk from operation of an aircraft when
insurance cannot be obtained on reasonable terms and

196

conditions from commercial sources. The program is

discretionary, however, and no air carrier has a right to the

issuance of a policy.197

the London market only $14,226,290.47 of war-risk insurance
even though the agreed upon value of the aircraft was
$24,288,759.

194 This exclusion is denominated as form AVN 48B. See
Appendix ”B”.

4
195 see 49 U.S.C.A. § 1531 et seq. (West 1976).
196 49 y.s.c.A. App. § 1531 et seq. (West Supp. 1990).
197 See H.R. Rep. No. 301, 95th Cong., 1lst Sess. at 2
(1977).
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Occasionally, it cannot readily be determined
whether the loss is covered by the ”“all risks” policy or the
"war risks” policy, and a dispute may then arise as to which

policy provides coverage.198

Coverage for ”all risks” and
hull ”war risks” in a single policy avoids this potential
problem but the combined all risks/war risk policy often is

199 1o avoid disputes,

reinsured by separate reinsurers.
insurers frequently include a ”50/50 Provisional Claims
Settlement Clause” which provides that where there is
reasonable doubt as to whether the hull ”all risks” or hull
"war risks” policy applies, the insurers will agree
provisionally to fund the claim on the basis of a 50/50
formula or as otherwise agreed between the respective leading

Underwriters.200

198 See, e.g., Pan Am. World Airways, Inc. v. Aetna Casualty
& Sur. Co., 505 F.2d 989 (2d Cir. 1974) (all-risks policies
and not war risks policies covered loss sustained when
aircraft was hijacked and destroyed by terrorists).

199 7phis situation arose in the 1985 loss of an Air India
B-747 which exploded off the coast of Ireland. The cause of
the crash was not known (although a bomb was suspected) and
consequently the loss could have been covered either by the
"all risks” or ”war risks” policy which were reinsured with
different underwriters. See Boden v. Hussey, [1988] 1
Lloyd’s Rep. 423 (50/50 Provisional Settlement Clause
required 50/50 provisional funding of claim made by primary
insurer under combined all risk/war risk policy not only by
leading underwriters but by all underwriters who initialled
leader’s slip).

200 The ”50/50 Provisional Settlement Clause” is AVS 103.
See Appendix ”B”.

See the following decisions for a discussion of the ”War
Risk and Associated Perils” exclusion: Pan Am. World Airways,
(footnote continued)
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c. Aviation Liability Coverage
1. In General
In contrast to aviation hull insurance which is
written primarily for the benefit of the aircraft owner
and/or operator and, in many cases, for the holder of a

01

. . . 2 . .
secured interest in the aircraft as well, aviation

liability insurance is issued for the benefit of third
parties, usually passengers and individuals on the ground.

Such policies are similar to a standard automobile liability

202

policy, with the exception that passenger liability

coverage generally is not included in an aviation liability

policy but constitutes a separate and distinct coverage.203

Inc. v. Aetna Casualty & Sur. Co., 505 F.2d4 989 (24 Cir.
1974); Bergman v. American Liberty Ins. Co., 11 Misc. 24 482,
172 N.Y.S.2d 622 (Sup. Ct. 1958); see also Blain Richards &
Co. v. Marine Indem. Ins. Co., 635 F.2d 1051 (24 Cir. 1980);
Holiday Inns Inc. v. Aetna Ins. Co., 571 F. Supp. 1460
(S.D.N.Y. 1983).

201 Many of the principles previously discussed (e.g.,
conditions, exclusions and uses) in the context of hull
coverage apply equally to liability coverage.

202 See Hutzel v. United States Aviation Underwriters, Inc.,
132 A.D.2d 45, 522 N.Y.S.2d 301 (1987); Ostego Aviation
Service v. Glen Falls Ins. Co., 277 A.D. 612, 102 N.Y.S.2d
344 (1951). Accordingly, the legal principles applicable to
the interpretation of property casualty forms used in
liability insurance generally apply to aviation liability
policies. Cf. supra. at n.2.

203 See, e.g., Gulf Ins. Co. v. Grisham, 126 Az. 123, 613
P.2d 283 (1980), (where the description of the aviation
liability and hull insurance offered by the insurer to cover
a private aircraft specifically excluded coverage of
passengers); Grubb v. Ranger, Ins. Co., 77 Cal. App. 3d 526,
143 Cal. Rptr. 558 (1978), (policy insuring a private
aircraft included coverage for bodily injury liability, but
(footnote continued)
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2. Financial Responsibility Acts

Several states, but not New York, have adopted
aircraft financial responsibility acts which require aircraft
owners or operators to acquire and maintain minimum liability
insurance coverage for third-parties (non-passengers) injured
or killed as a result of an aviation accident. Such acts
frequently require proof of a valid certificate of insurance,
security deposits or other proof of financial responsibility
following the occurrence of aircraft accidents.204 In
addition, federal regulaﬁions require certain commercial air

205 206

carriers and air taxi operators to file a Certificate

of Insurance with the DOT confirming that minimum insurance
requirements have been met and coverage is in effect.207
Part 205 of the Federal Aviation Regulations requires those

air carriers operating pursuant to authority granted by the

DOT -to have minimum insurance coverage, either through

excluded bodily injury liability to passengers). Aviation
liability insurance for bodily injury is divided into two
separate insuring agreements: (1) Bodily Injury-Excluding
Passenger Liability and (2) Bodily Injury-Passenger
Liability.

204 See, e.g., Cal. Pub. Util. Code §§ 5500-5512 (West 1975
& Supp. 1990); Conn. Gen. Stat. Ann. §§ 15-102 - 15-120 (West
1988); Ill. Ann. Stat. ch. 15 1/2, para. 22.42a et seq.
(Smith-Hurd 1963 & Supp. 1989); Mass. Gen. Laws Ann. ch. 90,
§§ 49B-49T (West 1989). New York has not adopted any similar
statutory requirements.

205 gee 14 C.F.R. Part 205 (1989).
206 gee 14 C.F.R. § 298.21(c)(2) (1989).
207

See 14 C.F.R. Parts 205 and 298 (1989).
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policies or self-insurance plans as set forth in Part 205, to
meet liability claims arising from an aircraft accident for
which the air carrier is found to be liable.Z20%®
3. Types of Aviation Liability Coverage
a. In General
The type and extent of aviation liability insurance

9 and the

may vary depending on the use of the aircraft20
coverage purchased. The liability policy usually provides
that the insurer will undertake ”to pay on behalf of the
Insured all sums which the Insured shall become legally
obligated to pay as damages arising out of the ownership,

210 An aircraft

maintenance or use of the aircraft”.
liability policy may include the following types of insuring
agreements: (1) bodily injury, excluding passenger liability:
(2) passenger liability; (3) property damage liability; and

(4) medical payments.

208 See supra. at n. 126.

209 The types of uses of aircraft in a ”“general aviation”
liability policy (see definition of ”"general aviation” infra.
n. 211) may be classified into five types:
1. Private Business & Pleasure
2. Industrial Aid
3. Commercial-Excluding Flying by Students
or Renter Pilots
4. Commercial - Including Flying By Students
or Renter Pilots
5. Special Uses

210 g5ee Rausch v. Beech Aircraft Corp., 277 N.W.2d 645
(Minn. 1979) (”arising out of ”); see also Aetna Casualty &
Sur. Co. v. Liberty Mut. Ins. Co., 91 A.D.2d 317, 459

N.Y.S.2d 158 (1983) (”arising out of” broader than ”caused
by”).
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b. Bodily Injury, Excluding Passenger Liability
It is customary for an aircraft liability policy to
exclude liability to passengers, especially in the context of

211 p typical insuring

"general aviation” insurance.
provision obligates the insurer to pay on behalf of the
insured all sums which the insured is legally obligated to
pay as damages because of ”bodily injury, sickness, disease,

mental anguish or death, suffered by any person or persons,

other than passengers, due to an occurrence arising out of

the ownership, maintenance or use of any insured aircraft”.
(emphasis added). This wording basically provides liability
coverage for all third party (except passenger) personal
injury claims. The exclusion of passengers from third party
liability coverage is generally valid and will be upheld if

the wording of the exclusion is clear and unambiguous.212

211 #General aviation” is defined as operation of civil
aircraft (usually smaller or light aircraft) except those
used by large commercial airlines. See, e.g., Indianapolis
Airport Authority v. American Airlines, Inc., 733 F.2d 1262
(7th Cir. 1984). General aviation activities typically
include business flying, air taxi, rental operations,
commuter operations, personal transportation, special purpose
flying (e.g., crop dusting) and instructional flying. See
Kennelly, Aviation Tort Claims Against the United States of
America from the Standpoint of Claimants, 33 Trial Law. Guide
133, 134 (1989); see also Airmanship, Inc. v. United States
Aviation Underwriters, Inc., 559 So.2d 89 (Fla. Dist. Ct.
App. 1990) (phrase ”“commercial aviation” in exclusion not
applicable to pilot services as a safety pilot or
instructor); Appendix ”B”.

212 See Powell v. Haskett Flying Service, 16 Av. Cas. (CCH)
17,631 (W.D. Tex. 1981); Manny v. Avemco Ins. Co., 121 Ariz.
221, 589 P.2d 464 (1978): Grubb v. Ranger Ins. Co., 77 Cal.
App. 3d 526, 143 Cal. Rptr. 558 (1978).
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c. Passenger Liability

As noted earlier, passenger liability usually
constitutes a separate and distinct coverage. Passenger
liability coverage insures against the legal liability of the
insured for bodily injury, sickness, disease, mental anguish
or death suffered by any person due to any occurrence arising
out of the ownership, maintenance or use of any insured
aircraft. The term ”passenger” often is defined in the
policy as ”any person while in, on or boarding the aircraft
for the purpose of riding or flying therein or alighting from
the aircraft following flight or attempted flight

213

therein”. In commercial aircraft liability policies, one

insuring clause may provide coverage for both third party and

213 See Appendix ”B”. See, e.g., National Aviation
Underwriters v. Caldwell, 689 F. Supp. 639 (N.D. Miss. 1988);
Pan Am. Fire & Casualty Co. v. Edwards Aircraft Inc., 377 F.
Supp. 205 (N.D. Ala. 1974); Torres v. Southeastern Aviation,
Inc., 472 So.2d 541 (Fla. Dist. Ct. App. 1985); Gustafson V.
National Ins. Underwriter, 517 S.W.2d 414 (Tex. App. 1974).
Most aviation liability policies, however, exclude claims by
the pilot/crew even if passenger liability coverage is
provided. See Crawford v. Ranger Ins. Co., 653 F.2d 1248
(9th Cir. 1981); Pan Am. Fire & Casualty Co. v. Edwards
Aircraft, Inc., 377 F. Supp. 205 (N.D. Ala. 1974); Foremost
Ins. Co. v. Shepard, 610 F.2d 551 (8th Cir. 1978); see also
Hedges Enterprises, Inc. v. Fireman’s Fund Ins. Co., 34
Misc.2d 249, 225 N.Y.S.2d4 779 (Sup. Ct. 1962); Continental
Casualty Co. v. Warren, 152 Tex. 164, 254 S.W.2d 762 (1953)
(pilot is passenger); Ohio Casualty Ins. Co. v. Gantt, 256
Ala. 262, 54 So.2d 595 (1951) (student pilot not passenger).
Cf. definition of ”passenger” in automobile liability
policies. Certain Underwriters at Lloyds of London v. Evans,
20 Av. Cas. (CCH) 18,592 (N.D. Okla. 1987). But see National
Aviation Underwriters v. Caldwell, 689 F. Supp. 639 (N.D.
Miss. 1988) (including crew member within the definition of
"passenger”) .
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passenger legal liability.214

d. Property Damage Liability

Many aircraft liability policies provide a separate
insuring agreement for property damage liability. This type
of coverage insures against the legal liability of the
insured for damages resulting from the injury to or
destruction of property, including loss of use thereof, due
to an ”occurrence” arising out of the ownership, maintenance
or use of any insured aircraft.215

Most aircraft liability policies exclude coverage
for legal liability resulting from damage to property being
transported by the insured or while in the care, custody or

control of the insured.216

Accordingly, property damage
coverage normally does not provide liability coverage for
baggage or cargo. Such coverage, however, may be purchased
separately and in the case of commercial carriers usually is

combined with passenger and third party legal liability.

214 If the insured collects a charge for the transportation
of passengers, the policy must be rated and designated for
commercial use.

215 Separate coverage may be purchased for damage caused by
aircraft noise. Similarly, damage caused by chemicals being
emitted by aerial applicators (i.e., crop dusters) may be
purchased as separate coverage (such insurance is mandatory
in some states, e.g., Alabama, Arizona, Florida and Oregon).
Cf. AVN 46B, Appendix ”B” hereto, which excludes coverage for
damage caused by noise and pollution.

216

See supra. at pp. 40-62.
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e. Medical Payments

An additional insuring clause which may be included
in an aircraft liability policy is a Medical Payments clause.
The Medical Payments provision provides for payment of
medical, surgical, ambulance, hospital, professional nursing
service and, in the event of death, reasonable funeral
expenses as a result of bodily injury caused by an accident.
This coverage may either include or exclude the pilot/crew

members.217

4. Liability Limits
An aviation liability policy may be written to
provide coverage for Bodily Injury (excluding passengers),
Passenger Liability and Property Damage Liability under a

218 Lithout

single limit (known as a ”“combined single limit”),
a per person limitation or under a split limit where one
limit applies per person and another limit applies per

occurrence for the aggregate amount of the separate limits of

217 Generally, this type of coverage is only available if
passenger liability coverage is purchased.

218 A #combined single limit” liability policy provides an
annual aggregate limit which represents the insurer’s maximum
liability for one coverage or any combination of coverages in
the event of an ”occurrence” as defined in the policy. See
Weismueller v. Interstate Fire & Casualty Co., 14 Av. Cas.
(CCH) 18,455 (7th Cir. 1978). Although passenger liability
coverage is optional, bodily injury and property damage
coverage are mandatory in ”combined single limit” policies.

Q7=
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per person Bodily Injury coverage. Generally, however, it is
more common to find coverage provided on a high ”“combined

single 1limit” basis.

5. Guest Voluntary Settlement
Guest Voluntary Settlement coverage, also known as
7admitted liability” coverage, provides that the insurer will

voluntarily219

pay an amount not exceeding the admitted

liability limits provided in the policy in settlement of
claims for personal injury or death of passengers. This
coverage often is written for general aviation corporate

220 The insurer will

aircraft on a per person limit basis.
pay the pre-arranged limits to the settling passenger
regardless of legal liability in return for a release of

liability in favor of the insured.221

If the injured
passenger refuses to settle for the limits of the Admitted

Liability coverage, no payment is made voluntarily under the

219 The payment is made by the insurer pursuant to the
policy at the request of the insured.

220 The pilot/crew may be included or excluded in such
coverage.

221 See In re Gilly, 66 Misc. 24 894, 322 N.Y.S.2d 742
(Surr. Ct. 1971), where the endorsement entitled ”“Liability-~
Guest Voluntary Settlement” provided for payment of a certain
amount at the request of the named insured to the passenger
or to those having a cause of action for such passenger’s
death regardless of the legal liability of the insured. See
also Insurance Co. of North America v. Davis, 398 F.2d4 418
(5th Cir. 1968); GRP, Ltd. v. United States Aviation
Underwriters, Inc., 70 Mich. App. 671, 247 N.W.2d 583 (1976),
aff’d, 402 Mich. 107, 261 N.W.2d 707 (1978).
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Admitted Liability coverage and the insured’s legal liability
to the passenger will be indemnified under the passenger

legal liability portion of the policy.222

6. Lloyd’s Aviation Liability Policies

AVN 20 is the standard Lloyd’s policy for aviation
liability coverage. Several different insuring agreements
may be incorporated into an AVN 20 liability policy depending
on the coverage required. These agreements include: (1)
"Coverage A” - liability insurance for all third party bodily
injuries, excluding passengers; (2) ”Coverage B” -~ property
damage coverage; (3) ”Coverage C” - passenger liability; (4)
"Coverage D” - single limit liability for bodily injury,
including passengers, and property damage; (5) ”“Coverage E” -
identical to ”Coverage D” but excludes passenger liability:

and (6) ”Coverage F” - Medical Payment cOverage.223

222 Cf. Gregory v. Garrett Corp., 589 F.Supp. 296 (S.D.N.Y.
1984) (applying New York law) (where the estates of passengers
and crew members killed in an aircrash rescinded releases
obtained by the owner of the aircraft through
misrepresentation, the court may order restoration of the
release consideration to the releasee), aff’d in part and
vacated in part sub nom., Woodling v. Garrett Corp., 813 F.2d
543 (2d Cir. 1987).

223 See Appendix ”B”.
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D. Airport Owners and Operators Liability Insurance
1. In General
An Airport Owners and Operators Liability Policy is
a general liability policy providing coverage for injury or
damage to third parties sustained on the airport premises or

224

as a result of airport operations. There are three basic

types of coverage: (1) Airport Premises - Operations; (2)

Hangar Keepers’ Liability; and (3) Products Liability.225

2. Airport Premises Liability

Airport owners and operators may be exposed to a

variety of claims for which coverage may be provided.226 An

224 A commercial airport operator is known as a ”"fixed base
operator” (FBO). An FBO provides services at an airport
similar to those that a service station provides for those
people who operate automobiles. Guthrie v. Genesee County,
494 F. Supp. 950, 952 n.1 (W.D.N.Y. 1980). Such services may
include aircraft sales, service, rental, flight instruction,
charter business, aircraft storage and sale of fuel.
Broadview Leasing Co. v. Cape Central Airways, Inc., 539
S.W.2d 553 (Mo. App. 1976).

225

See Appendix ”B”.

226 Liability may extend to a variety of premises
operations, including automobile parking lots, elevators and
escalators, vehicles and common areas. For example, an
airport owner or operator has a responsibility to keep the
runway free from unmarked obstructions and make the airport
safe for invitees. See, e.g., Gillman v. Liberty Airport
Authority, 32 A.D.2d 296, 302 N.Y.S.2d 203 (1969); see also
Eastern Airlines, Inc. v. Town of Islip, 229 N.Y.S.2d4 117
(Sup. Ct. 1962). Cf. Reyes-Lopez v. Misener Marine
Construction Co., 854 F.2d 529 (1st Cir. 1988) (comprehensive
general liability policy issued for premises, excluding
bodily injury arising out of aircraft rented or loaned to the
insured, did not have to contribute to settlement to airport
liability insurer).
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airport premises liability insurance policy typically
provides coverage for the insured’s legal liability for
bodily injury and property damage arising out of the
ownership, maintenance or use of the airport and all
operations on or away from the airport which are necessary or

227

incidental to airport activities. This type of policy

usually covers all ordinary premise hazards, including those
caused by aircraft, but excluding, (1) aircraft owned by,
hired by or loaned to the insured, (2) aircraft in flight by

28

or for the account of the insured,2 and (3) air shows,

227 see DeForte v. Allstate Ins. Co., 81 A.D.2d 465, 442
N.Y.S.2d 307 (1981): Bellefonte Underwriters Ins. Co. v. Alfa
Aviation, Inc., 310 N.C. 471, 312 S.E.2d 426 (1984). See
also Pan Am. World Airways v. Port Authority of New York and
New Jersey, 21 Av. Cas. (CCH) 17,830 (E.D.N.Y. 1988) (premise
liability policy did not extend to taxiways and runways):
State of Alaska v. Underwriters at Lloyds, London, 755 P.2d
396 (Alaska 1988) (in an anomalous decision the court held
that an air carrier’s premises liability policy extended to
taxiing aircraft); Transport Indemnity Co. v. Sky-Kraft,
Inc., 48 Wash. App. 471, 740 P.2d 319 (1987) (”in or about
the premises”). Because many airports are owned and operated
by a governmental entity, the doctrine of sovereign immunity
may be applicable. See Port Authority Trans-Hudson Corp. V.
Feeney, 110 S. Ct. 1868 (1990) (holding that sovereign
immunity did not shield the Port Authority of New York and
New Jersey from liability arising from personal injuries
suffered by employees of a railroad -- the PATH system --
wholly owned by the Port Authority, since the states of New
York and New Jersey had each explicitly and unmistakably
waived its defense of sovereign immunity in actions against
the Port Authority and its subsidiaries).

228 5 special endorsement may be obtained to cover flight
operations for aircraft owned or leased by the insured. This
type of coverage is similar to the hull and liability
coverage discussed supra. at pp. 80-99.
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contests and exhibitions.229

Airport premises liability insurance may be written
on a schedule or on a comprehensive basis. Schedule coverage
is similar to an Owners, Tenants and Landlords’ Schedule

Liability Policy23°

and comprehensive coverage is analogous
to a Comprehensive General Liability Policy. Both types of
policies, however, are written and tailored to apply to

aviation risks.

3. Hangar~Keepers’ Liability
Hangar-keepers’ liability coverage is similar to
garage~keepers’ legal liability insurance. This type of
coverage is purchased by an airport owner or operator who may
have aircraft, owned by others, in their ”care, custody or

control”, i.e., bailed aircraft.231

Hangar-keeper’s
coverage, therefore, is a form of bailee insurance and
provides coverage against legal liability for direct loss or
damage to aircraft, owned by others, in the custody of the

insured for hangaring, safekeeping, storage or repairs.232

229 Air show liability insurance, however, is available to
protect the insured against legal liability arising in
connection with such special events.

230 This is often referred to as an “OTL” policy.

231 Most premises liability policies generally exclude from
coverage property in the ”care, custody or control” of the
insured.

232 The premium and limits of liability for such coverage

depend on the estimate of the highest valued aircraft which
(footnote continued)
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The coverage usually does not extend to aircraft while in-

flight or to aircraft not on the described premises.233

4. Product Liability

Products liability coverage is available to airport
owners and operators as well as to suppliers and
manufacturers of aircraft or aircraft components. Products
liability insurance affords third-party liability coverage
for damages arising out of the “products hazards” defined in
the policy with respect to the manufacture, sale and
distribution of aircraft products/components and in
connection with the performance of services involving
aircraft products, e.g., maintenance and repairs.

The products coverage purchased by an airport owner
or operator usually provides coverage against bodily injury
or property damage arising out of the possession, use,
consumption or handling of goods or products manufactured,
serviced, repaired, sold or otherwise processed by the

insured after such goods have ceased to be in the possession

the insured may be responsible for during the policy period
and the total value of all aircraft in his care at any one
time. Two limits of liability normally are provided. A
lower limit for any one aircraft and a higher limit for any
one loss. See Buffalo Air Park, Inc. v. National General
Ins. Co., 15 Av. Cas. (CCH) 18,432 (N.Y. Sup. Ct. 1980).

233 In-flight coverage may be purchased for instances where
a maintenance test flight is performed or where a FBO
provides ”pilot services”, i.e., supplies professional pilots
to a customer. See Compass Ins. Co. v. Vanguard Ins. Co.,
649 F.2d 331 (5th Cir. 1981).
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or under the control of the insured. #”Products hazards”
often are excluded in premises and hangar keepers’ liability
policies, and must be purchased as a separate coverage.
Generally, products liability coverage is provided
to aircraft product manufacturers in the United States
through a scheme known as the Aircraft Builder’s Counsel,
Inc. (ABC). The ABC scheme was created in 1955 in order to
provide a stable and specialized market to provide insurance
for aircraft and aircraft component parts manufacturers. The
ABC has adopted a standard policy (ABC Policy), which
provides third-party and grounding coverage for damages
arising out of ”products hazard” which is defined to include
the handling or use of or existence of any condition in an
aircraft product. “”Aircraft product” includes aircraft and
any article furnished by the manufacturer/insured installed

in or used in connection with aircraft or for spare parts.
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INSURANCE LAW
Art. |

§ 107. Definitions of terms of general use in this chapter
() In this chapter, unless the context otherwise requires:

(1) “Accident and health insurance company’”’, means any corpo-
ration having power to do the kinds of insurance business specified
in item (i) of paragraph three of subsection (a) of section one
thousand one hundred thirteen of this chapter or items (i) and (ii) of
such paragraph, provided such company does not have power to do
any other kind or kinds of insurance business.

* (2) ““Accredited reinsurer” means an assuming insurer not au-
thorized to do an insurance business in this state but which (i)
presents satisfactory evidence to the superintendent that it meets
the applicable standards of solvency required in this state, (ii) is in
compliance with the conditions prescribed by regulation under
which a ceding insurer may be allowed credit for reinsurance
recoverable from an insurer not authorized in this state, and (iii) has
received a certificate of recognition as an accredited reinsurer
issued by the superintendent pursuant to such regulation; provided
that no insurer shall be an accredited reinsurer with respect to any
kind of insurance not provided for in such certificate.

(3) “Admitted assets” means assets of an insurer which conform
to the requirements of section one thousand three hundred one of
this chapter.

(4) “Affiliate” means a corporation a majority of whose shares is
owned or controlled by shareholders, directors or officers of anoth-
er corporation, who own or control a majority of the shares of the
other corporation.

(5) “Alien insurer” means any insurer incorporated or organized
under the laws of any foreign nation, or of any province or territory
not included under the definition of foreign insurer.

(6) “American institution” means an institution created or exist-
ing under the laws of the United States of America or of any state,
district or territory thereof.

(7) “Articles of association”, when used in reference to an unin-
corporated association, means the basie instrument prescribing the
powers, purposes and organization of the association.

(8) “Assuming insurer” means an insurer which, under a contract
of reinsurance, incurs to another insurer, called the ceding insurer,
an obligation the performance of which is contingent upon the
ceding insurer’s incurring liability or loss under its contract or
contracts of insurance, guaranty or suretyship made with third
persons.

(9) “At last year-end” means the end of the next preceding
calendar year.
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(10) ““Authorized insurer’” means an insurer authorized as such to
do an insurance business in this state in compliance with this
chapter, by reason of a license so to do issued and in force pursuant
to the laws of this state or of a corporate charter granted and in
force pursuant to the laws of this state, but not including any
insurer herein exempted from compliance with the requirement that
it obtain a license to do business.

(11) “Board of directors” means the body having power and
responsibility for management and control of a corporation and the
advisory committee or similar body having such power in reference
to a reciprocal insurer or Lloyds underwriters.

(12) “Capital”, when used in reference to a stock insurance
company, means the aggregate par value of all classes of shares of
capital stock issued and outstanding.

(13) “Ceding insurer” means the insurer to which an assuming
insurer is obligated.

(14) “Charter” means the basic instrument, by whatever name
called, prescribing the powers, purposes and organization of a
corporation.

(15) “Company’’ means a corporation.

(16) “Control”. Except for the purposes of article fifteen of this
chapter, “control”, including the terms “controlling”, “controlled
by” and “under common control with”, means the possession, direct
or indirect, of the power to direct or cause the direction of the
management and policies of an institution, whether through the
ownership of voting securities, by contract or otherwise.

(17) “Department”’ means the insurance department of this state.

(18) “Deputy” means a deputy superintendcnt of insurance of
this state.

(19) “Domestic insurer”’ means any authorized insurer incorporat-
ed or organized under any law of this state.

(20) “Firm” means a partnership, limited or unlimited, general or
special.

(21) ‘"‘Foreign insurer” means any insurer incorporated or organ-
ized under the laws of any state, as herein defined, other than this
state.

(22) “Fraternal benefit society’’ has the meaning ascribed to it by
subsection (a) of section four thousand five hundred one of this
chapter.
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(23) “'Independent insurance agent” has the meaning ascribed to
it by section two thousand one hundred one of this chapter.

(24) “Institution”. Except for the purposes of section one thou-
sand four hundred four of this chapter, “institution” means a
corporation, a joint-stock company, an association, a trust, a busi-
ness partnership, a business joint venture or any similar entity.

(25} “Insurance agent” has the meaning ascribed to it by section
two thousand one hundred one of this chapter.

(26) “Insurance broker’” has the meaning ascribed to it by section
two thousand one hundred one of this chapter.

(27) “Insurance contract” has the meaning ascribed to it by
section one thousand one hundred one of this chapter.

(28) “Life insurance company”’ means any corporation having
power to do either one or both of the kinds of insurance business
specified in paragraphs one and two of subsection (a) of section one
thousand one hundred thirteen of this chapter.

(29) “Lloyds underwriters” means any aggregation of individu-
als, who under a common name engage in the business of insurance
for profit through an attorney-in-fact having authority to obligate
the underwriters severally, within such limits as may be lawfully
specified in the power of attorney, on contracts of insurance made
or issued by such attorney-in-fact, in the name of such aggregation
of individuals, to and with any person or persons insured.

(30) “Minimum surplus” means the minimum amount by which
the admitted assets of an insurer without capital stock must exceed
its liabilities in order to be permitted to do business in this state.

(31) “Minor” or “infant” means a person who has not attained
the age of eighteen years.

(32) “Mortgége” includes a deed of trust.

(33) “Obligation”. Except for the purposes of section one thou-
sand four hundred four of this chapter, “obligations” includes
bonds, debentures, notes and other evidences of indebtedness
(whether or not liability for payment extends beyond the security
therefor) as well as participation interests in any of the foregoing.

(34) “Officer” means any person charged with active manage-
ment and control, in an executive capacity, of the affairs of a
corporation, including the president, vice-president, secretary, as-
sistant secretary, treasurer, assistant treasurer, general counsel,
actuary, comptroller and any other person appointed or elected by
the board of directors to exercise similar powers, and including the
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manager, attorney-in-fact, or other person appointed or elected by
the board of directors to exercise similar powers, of a United States
branch of an alien insurer, and the attorney-in-fact of a reciprocal
insurer or Lloyds underwriters, and in case such manager or
attorney-in-fact is a corporation, including the officers of such
corporation.

(35) “Parent corporation’” has the meaning assigned to it in the
definition of subsidiary.

(36) “Property/casualty insurance company’” means any company
having power to write any one or more of the basic kinds of
insurance specified in subsection (a) of section four thousand one
hundred one of this chapter.

(37) “Reciprocal insurer” means any aggregation of persons,
firms or corporations, called “‘subscribers” in article sixty-one of
this chapter, who or which under a common name engage in the
business of inter-insurance or exchanging contracts of insurance on
the reciprocal plan through an attorney-in-fact having authority to
obligate the subscribers severally, within such limits as may lawful-
ly be specified in the subscriber’'s agreement, on contracts of
insurance made with any subscriber as a policyholder through such
attorney-in-fact acting on behalf of all other subscribers. Such
term includes any reciprocal or inter-insurance exchange, by what-
ever name known, and any reference thereto as an insurer shall be
deemed to mean any such aggregation of inter-insurers operating
through an attorney-in-fact individually and collectively as an insur-
ance organization for the benefit of its policyholders.

(38) “Renewal license” means a license which becomes effective
immediately following the expiration of a license previously issued
and in force, and which differs from such previous license only as to
the date of expiration.

(39) “State” means any state of the United States, the common-
wealth of Puerto Rico and the District of Columbia.

(40) “Subsidiary” means an institution controlled, directly or indi-
rectly, by another institution or by a retirement system. “Parent
corporation” means an institution or a retirement system that,
directly or indirectly, controls another institution. For the purposes
of the definitions in this subsection:

(A) an institution is conclusively presumed to be controlled by an
institution or retirement system that, directly or indirectly, with
power to vote, owns, controls or holds a majority of the outstanding
voting securities of such institution;
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(B) no presumption, either of control or of absence of control,
arises if such ownership, control or holding of voting securities is
less than a majority but more than five percent;

(C) absence of control is presumed if such ownership, control or
holding of voting securities is five percent or less; and

(D) in determining control, voting securities held in separate
accounts of an institution or retirement system shall be deemed to
be owned by the institution or retirement system, but voting
securities in an investment advisory account that are not owned by
an institution but are held in an account as to which the institution
is an investment adviser shall not be deemed to be controlled or
held by such institution.

(41) “Superintendent” means the superintendent of insurance of
this state.

(42) “Surplus to policyholders” means the excess of total admit-
ted assets over the liabilities of an insurer, which is the sum of all
capital and surplus accounts minus any impairment thereof.

(43) “United States”. Except for the purposes of article fourteen
of this chapter, when used to signify place, means only the states of
the United States, the commonwealth of Puerto Rico and the
District of Columbia.

(44) “United States branch” means, as the context may require,
the business unit through which business is transacted within the
United States by an alien insurer, or the assets and liabilities of
such insurer within the United States pertaining to such business or
the management powers pertaining to such business and to such
assets and liabilities or any combination of these three.

(45) “Voting securities” means securities of any class or any
ownership interest having voting power for the election of di-
rectors, trustees or management of an institution, other than securi-
ties having such power only by reason of the happening of a
contingency.

(b) Whenéver the terms “include”, “including” or terms of sim-
ilar import appear in this chapter, unless the context requires
otherwise, such terms shall not be construed to imply the exclusion
of any person, class or thing not specifically included.

(c) A reference in this chapter to any other law or statute of this
state, or of any other jurisdiction, means such law or statute as
1)
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amended to the effective date of this chapter and, unless the

context otherwise requires, as amended thereafter.

* This term does not appear in the Insurance Law being recodified herein, but
through custom and usage has been generally accepted. No substantive change is
intended.
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SUPPLEMENT TO
1984 CODIFICATION NOTES

by Jule E. Stocker, John P. Gemma and Mendes Hershman

See the Supplementary Notes in the pocket part preceding Article 1.
Supplementary Note (A) therein discusses L.1985, c. 453 adding to the
Insurance Law a new § 103, “Explanation of Order of Provisions”,
setting forth the names and numbers of section components. Supple-
mentary Note (B) discussed L.1985, ¢. 534, completing the integration
into the Insurance Law of L.1984, c. 585, and making miscellaneous
minor corrections.

§ 107. Definitions of terms of general use in this chapter
(a) In this chapter, unless the context otherwise requires:

[See main volume for text of (1) to (36)]

(87) “Reciprocal insurer” means any aggregation of persons, firms or
corporations or, in the alternative, New York counties, towns, cities,
villages, district corporations (as defined in paragraph three of section 2.00
of the local finance law), or school districts and boards of cooperative
educational services, called “subscribers” in article sixty-one of this chap-
ter, who or which under a common name engage in the business of
inter-insurance or exchanging contracts of insurance on the reciprocal plan
through an attorney-in-fact having authority to obligate the subscribers
severally, within such limits as may lawfully be specified in the subscrib-
er's agreement, on contracts of insurance made with any subscriber as a
policyholder through such attorney-in-fact acting on behalf of all other
subscribers. Such term includes any reciprocal or inter-insurance ex-
change, by whatever name known, and any reference thereto as an insurer
shall be deemed to mean any such aggregation of inter-insurers operating
through an attorney-in-fact individually and collectively as an insurance
organization for the benefit of its policyholders.

[See main volume for text of (38) to (45)]

(46) “Doing an insurance business” has the meaning ascribed to it by
section one thousand one hundred one of this chapter.

(47) “Commercial rigk ingurance” means insurance not subject to section
three thousand four hundred twenty-five of this chapter issued or issued
for delivery in this state, on a risk located in this state, insuring any of the
following contingencies: .,

(A) loss of or damage to.real property;

(B) loss of or damage to personal property;

(C) losses or liabilities arising out of the ownership, operation or use of a
motor vehicle; 3 :

(D) liabilities of persons acting as officers or directors; or

(E) other liabilities, including product liability, for loss of, damage to, or
injury to persons or property.

(48) “Product liability” means liability of the insured for damages for
personal injury, death or property damage, where liability is based upon
negligence, implied. warranty or strict liability, arising out of a design,
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inspection, testing or manufacturing defect, or any other defect in a
product, or is based upon any failure to warn, or to properly instruct in the
use of a product or for any liability for any damage arising out of the
handling or use of any product manufactured, sold, handled or distributed
by the insured or work completed by or on behalf of the insured.

(49) “Professional liability insurance” means insurance covering liability
arising out of the practice of any profession for which a license is required
by a governmental authority of this state or, with respect to treatment of
patients, arising out of the operation of a duly certified hospital.

(50) “Public entity insurance” means commercial risk insurance issued to
a public entity.

(51) “Public entity” means:

(A) the state of New York;

(B) a county, city, town, village or any other political subdivision or civil
department or division of the state;

(C) 8 school district, board of cooperative educational services or any
other governmental entity or combination or association of governmental
entities operating a public school, college, community college or university;

(D) a fire district, fire company, volunteer fire department, or any other
entity that contracts with a municipality or other political subdivision to
provide fire protection;

(E) a public library, as defined in section two hundred fifty-three of the
education law, authorized to operate irr this state;

(F) a public corporation, including a municipal corporation, district corpo-
ration or public benefit corporation;

(G) an improvement district, special district or other district authorized
by the village law, town law, county law or any other law;

(H) s public corporation, public authority, commission, agency, municipal
or other public housing authority, or project organized pursuant to article
two of the private housing finance law; or ;

(I) any other governmental instrumentality or unit in the state of New
York.

[See main volume for text of (b) and (c)]
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Art. 11
§ 1102. Insurer's license required; issuance

(a) No person, firm, association, corporation or joint-stock compa-
ny shall do an insurance business in this state unless authorized by

a license in force pursuant to the provisions of this chapter, or
exempted by the provisions of this chapter from such requirement.
Any person, firm, association, corporation or joint-stock company
which transacts any insurance business in this state while not
authorized to do so by a license issued and in force pursuant to this
chapter, or exempted by this chapter from the requirement of
having such license, shall, in addition to any other penalty provided
by law, forfeit to the people of this state the sum of one thousand
dollars for the first violation and two thousand five hundred dollars
for each subsequent violation.

(b) No corporation organized under any law of this state shall do
an insurance business outside this state unless so authorized pursu-
ant to the provisions of this chapter or exempted by the provisions
of this chapter from such requirement.

(c) Every insurer organized prior to the first day of October,
eighteen hundred ninety-two, as an insurer under any general or
special law of this state which was doing an insurance business in
this state immediately prior to the first day of January, nineteen
hundred forty in compliance with the insurance law then in force
and not as an organization exempted therefrom, shall be deemed
licensed to do an insurance business in this state, subject to this
chapter.

(d) Except as otherwise provided in subsection (h) hereof, the
superintendent may issue a license to any insurer to do in this state
the kinds of insurance business for which such insurer is qualified
under the provisions of this chapter and under its charter. Every
such license shall contain the name of the licensee, its home office
address, the state or country under whose laws it was organized,
the kinds of insurance business, as defined in this chapter, which it
is authorized to do in this state, and the term of such license. The
superintendent may refuse to issue or renew any such license if in
his judgment such refusal will best promote the interests of the
people of this state.

(e)1) Before licensing any such corporation organized under sec-
tion one thousand two hundred one of this chapter, to do any
insurance business, the superintendent shall:

(A) If such corporation be a stock corporation, cause an examina-
tion to be made into its affairs in accordance with the provisions of
this chapter; and if it appears from the report upon such examina-
tion that the amount of capital and surplus required by law has
been paid in and is possessed by the corporation in cash or in
investments permitted by this chapter as minimum capital or sur-

- ——
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plus investments under section one thousand four hundred two of
this chapter, the superintendent shall file such report in his office
and notify the corporation thereof;

(B) If such corporation be a mutual corporation. require proof (by
statements of at least three incorporators subscribed and affirmed
by such incorporators as true under the penalties of perjurv, and by
such investigation or examination of the affairs of such corporation
as he may deem it expedient to make pursuant to the provisions of
this chapter) that:

(i) the corporation has fullv complied with the applicable provi-
sions of this chapter,

(i) it has the required initial surplus in cash or investments as
prescribed in this chapter,

(iii) it has the required number and amount of bona fide applica-
tions for insurance as prescribed in this chapter,

(iv) the membership list is genuine, and

(v) every member has paid in cash the required premium on the
insurance applied for and will take the policies as agreed within
sixty days after a license has been issued to such corporation.

If the superintendent finds such proof of the foregoing facts to be
sufficient, he shall file it in his office and notify the corporation
thereof;

(C) Upon payment of the appropriate fees by such corporation,
cause a copy of its declaration and charter, certified by him, to be
filed and recorded in the office of the clerk of the county in which
such corporation has its principal office.

(2) The superintendent may refuse a license to any such corpora-
tion if he finds, after notice and hearing, that any proposed incorpo-
rator or director of a stock corporation, or any director of a mutual
corporation, has been convicted of any crime involving fraud, dis-
honesty, or like moral turpitude, or is an untrustworthy person.

(3) The corporation, on receiving notice from the superintendent
that it has complied with this subsection, shall thereupon deposit
with the superintendent such monies or securities as may be re-
quired by law. :

(4) Upon compliance with this section and any other lawful pre-
requisites for the issuance of an insurer’s license, the superintend-
ent may, pursuant to this section, issue a license to such corporation
to do the kind or kinds of business specified in its charter; provided
that this subsection shall not apply to co-operative fire insurance
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companies, fraternal benefit societies, or corporations organized
under article forty-three of this chapter.

(f) Except as may be otherwise provided in this chapter, every
license to do an insurance business shall be issued to a single
licensee, who shall be either an individual or corporation.

(gM1) No license to do an insurance business., or to act as an
insurance agent, agency or broker, shall be granted to any person,
firm, association, corporation, or joint-stock company proposing to
do business under a name identical with, or so similar to as to be
likely to deceive or mislead the public, the name of any insurer then
licensed or authorized to do any kind of insurance business within
this state, or of any proposed domestic insurance corporation whose
name has been approved pursuant to section one thousand two
hundred one of this chapter within six months preceding the appli-
cation for such license, or of any domestic corporation, organized
but not yet licensed, which has not forfeited its charter because of
non-use; provided, the superintendent may, in his discretion, upon
satisfactory proof of an appropriate resolution of any insurance
corporation’s board of directors, grant a license to do any different
kind of insurance business to another person, firm, association,
joint-stock company, insurance agent, agency or broker, or insur-
ance corporation, having a similar, but not identical, name. Not-
withstanding any other provision of this article, the superintendent
may refuse to grant a license to do an insurance business, or to act
as an insurance agent, agency or broker, to any person, firm,
association, corporation or joint-stock company proposing to do
business under a name which is likely to deceive or mislead the
public in this state.

(2) The provisions of this subsection shall not apply to a license
renewal for a foreign or alien insurer, or to any corporation formed
as part of a plan, approved by the superintendent and by the court,
for rehabilitation of a domestic insurance corporation pursuant to
article seventy-four of this chapter. A domestic corporation,
formed by reincorporation, reorganization or consolidation of other
corporations, or upon the sale of the property or franchises of
another corporation, or a corporation acquiring or becoming pos-
sessed of all of the estate, property, rights, privileges and franchis-
es of any other corporation or corporations by merger, may have a
name identical with, or similar to, that of any corporation to whose
franchises it has succeeded, if such other corporation was then
licensed to do the business of insurance in this state.

(h) No license to transact any kind of insurance business in this
state shall be issued or renewed to any foreign or alien insurer or
issued or continued in effect to any domestic insurer which is
owned, or financially controlled, in whole or in part, by another
state of the United States or by a foreign government or by any
political subdivision of either, or which is an agency of any such
state, government or subdivision, unless such insurer was So
owned, controlled or constituted, and was authorized to do business
in this state, on or prior to January first, nineteen hundred fifty-six.
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§ 1113. Kinds of insurance authorized

(@) The kinds of insurance which may be authorized in this state,
subject to other provisions of this chapter, and their scope, are set
forth in the following paragraphs. The power to do any kind of
insurance against loss of or damage to property shall include the
power to insure all lawful interests in such property and to insure
against loss of use and occupancy, rents and profits resulting
therefrom. No kind of insurance shall include life insurance, title
insurance or insurance against legal liability for personal injury or
death unless specified in this section. In addition to any power
specifically conferred by this chapter to engage in any other kind of
business than an insurance business, any insurer authorized to do
business in this state may engage in other kinds of business to the
extent necessarily or properly incidental to the kinds of insurance
business it is authorized to do in this state.

(1) “Life insurance,” means every insurance upon the lives of
human beings, and every insurance appertaining thereto, including
the granting of endowment benefits, additional benefits in the event
of death by accident, additional benefits to safeguard the contract
from lapse, or provide a special surrender value, upon total and
permanent disability of the insured, and optional modes of settle-
ment of proceeds. Amounts paid the insurer for life insurance and
proceeds applied under optional modes of settlement or under
dividend options may be allocated by the insurer to one or more
separate accounts pursuant to section four thousand two hundred
forty of this chapter. 25

(2) “Annuities,” means all agreements to make periodical pay-
ments where the making or continuance of all or some of a series of
such payments, or the amount of any such payment, depends upon i
the continuance of human life, except payments made under the é’g
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authority of paragraph one hereof. Amounts paid the insurer to
provide annuities and proceeds applied under optional modes of
settlement or under dividend options may be allocated by the
insurer to one or more separate accounts pursuant to section four
thousand two hundred forty of this chapter.
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(3) ““Accident and health insurance,” means (i) insurance against
death or personal injury by accident or by any specified kind or
kinds of accident and insurance against sickness, ailment or bodily
injury, including insurance providing disability benefits pursuant to
article nine of the workers’ compensation law, except as specified in
item (ii) hereof; and (i) non-cancellable disability insurance, mean-
ing insurance against disability resulting from sickness, ailment or
bodily injury (but excluding insurance solely against accidental
injury) under any contract which does not give the insurer the
option to cancel or otherwise terminate the contract at or after one
year from its effective date or renewal date.

(4) “Fire insurance,” means insurance against loss of or damage
to any property resulting from fire, including loss or damage
incident to the extinguishment of a fire or to the salvaging of
property in connection therewith.

(5) “Miscellaneous property insurance,” means loss of or damage
to property resulting from:

(A) lightning, smoke or smudge, windstorm, tornado, cyclone,
earthquake, volcanic eruption, rain, hail, frost and freeze, weather
or climatic conditions, excess or deficiency of moisture, flood, the
rising of the waters of the ocean or its tributaries;

(B) insects, or blights, or disease of such property except ani-
mals;

(C) electrical disturbance causing or concomitant with a fire or an
explosion in public service or public utility property;

(D) bombardment, invasion, insurrection, riot, civil war or com-
motion, military or usurped power, any order of a civil authority
made to prevent the spread of a conflagration, epidemic or catastro-
phe, vandalism or malicious mischief, strike or lockout, collapse
from any cause, or explosion; but excluding any kind of insurance
specified in paragraph nine hereof, except insurance against loss of
or damage to property resulting from:

(i) explosion of pressure vessels (except steam boilers of more
than fifteen pounds pressure) in buildings designed and used solely
for residential purposes by not more than four families,
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(i1) explosion of any kind originating outside of the insured huild-
ing or outside of the building containing the property insured,

(iii) explosion of pressure vessels which do not contain steam or
which are not operated with steam coils or steam jackets, or

(iv) electrical disturbance causing or concomitant with an explo-
sion in public service or public utility property; or

(E) lateral or verticle ' subsidence of the earth caused by past or
present mining operations.

(6) “Water damage insurance,” means insurance against loss or
damage by water or other fluid or substance to any property
resulting from the breakage or leakage of sprinklers, pumps or
other apparatus erected for extinguishing fires or of water pipes or
other conduits or containers, or resulting from casual water enter-
ing through leaks or openings in buildings or by seepage through
building walls, but excluding loss or damage resulting from flood or
the rising of the waters of the ocean or its tributaries; and
including insurance against accidental injury of such sprinklers,
pumps, fire apparatus, conduits or containers.

(7) “Burglary and theft insurance,” means:

(A) Insurance against loss of or damage to any property result-
ing from burglary, theft, larceny, robbery, forgery, fraud, vandal-
ism, malicious mischief, confiscation or wrongful conversion, dispos-
al or concealment by any person, or from any attempt thereof;

(B) Insurance against loss of or damage to moneys, coins, bul-
lion, securities, notes, drafts, acceptances or any other valuable
papers or documents, resulting from any cause, except while in the
custody or possession of and being transported by any carrier for
hire or in the mail; and

(C) Insurance of individuals by means of an all-risk type of policy
commonly known as the “Personal Property Floater” against any
kind and all kinds of loss of or damage to, or loss of use of, any
personal property other than merchandise.

(8) “Glass insurance,” means insurance against loss of or damage
to glass and its appurtenances resulting from any cause.

(9) “Boiler and machinery insurance,” means insurance against
loss of or damage to any property of the insured, resulting from
explosion of or injury to:

(A) any boiler, heater or other fired pressure vessel;
(B) any unfired pressure vessel;
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(C) pipes or containers connected with any such boilers or ves-
sels;
(D) any engine, turbine, compressor, pump or wheel;

(E) any apparatus generating, transmitting or using electricity:
or

(F) any other machinery or apparatus connected with or operated
by any such boilers, vessels or machines; and including the inciden-
tal power to make inspections of, and issue certificates of inspection
upon, any such boilers, apparatus, and machinery, whether insured
or otherwise.

(10) “Elevator insurance,” means insurance against loss of or
damage to any property of the insured, resulting from ownership.
maintenance or use of elevators, except loss or damage by fire.

(11) “Animal insurance,” means insurance against loss of or
damage to any domesticated or wild animal resulting from any
cause.

(12) “Collision insurance,” means insurance against loss of or
damage to any property of the insured resulting from collision of
any other object with such property, but excluding collision to or by
elevators, or to or by vessels, craft, piers or other instrumentalities
of ocean or inland navigation.

(13) “Personal injury liability insurance,” means insurance
against legal liability of the insured, and against loss, damage or
expense incident to a claim of such liability (including the insurer’s
obligation to pay medical, hospital, surgical and disability benefits
to injured persons, and funeral and death benefits to dependents,
beneficiaries or personal representatives of persons who are killed,
irrespective of legal liability of the insured), arising out of death or
injury of any person, or arising out of injury to the economic
interests of any person, as the result of negligence in rendering
expert, fiduciary or professional service, but excluding any kind of
insurance specified in paragraph fifteen except insurance to protect
an insured against liability for indemnification or contribution to a
third party held responsible for injury to the insured’s employee
arising out of and in the course of employment when such insur-
ance is written pursuant to this paragraph and not written pursuant
to paragraph fifteen of this subsection hereof.

(14) “Property damage liability insurance,” means insurance
against legal liability of the insured, and against loss, damage or
expense incident to a claim of such liability, arising out of the loss
or destruction of, or damage to, the property of any other person,
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but not including any kind of insurance specified in paragraph
thirteen or fifteen hereof.

(15) “Workers’ compensation and employers’ liability insurance,”
means insurance against the legal liability, under common law or
statute or assumed by contract, of any employer for the death or
disablement of, or injury to, his employee, including volunteer
firemen’s benefit insurance provided pursuant to the volunteer
firemen’s benefit law.

(16) “Fidelity and surety insurance,” means:

(A) Guaranteeing the fidelity of persons holding positions of
public or private trust;

(B) Becoming surety on, or guaranteeing performance of, any
lawful contract, except (i) mortgage guaranty insurance, which may
only be written by an insurer authorized to write such insurance
pursuant to article sixty-five of this chapter, or (ii) any insurance
contract except as authorized pursuant to section one thousand one
hundred fourteen of this article;

(C) Becoming surety on, or guaranteeing the performance of,
bonds and undertakings required or permitted in all judicial pro-
ceedings or otherwise by law allowed, including surety bonds ac-
cepted by states and municipal authorities in lieu of deposits as
security for the performance of insurance contracts; and

(D) Indemnifying banks, bankers, brokers, financial or monied
corporations or associations against loss, resulting from any cause,
of bills of exchange, notes, bonds, securities, evidences of debts,
deeds, mortgages, warehouse receipts, or other valuable papers,
documents, money, precious metals and articles made therefrom,
jewelry, watches, necklaces, bracelets, gems, precious and semi-pre-
cious stones, including any loss while being transported in armored
motor vehicles, or by messenger, but excluding any other risks of
transportation or navigation; also against loss or damage to such
an insured’s premises, or to his furnishings, fixtures, equipment,
safes and vaults therein, caused by burglary, robbery, theft, vandal-
ism or malicious mischief, or any attempt thereat.

(17) “Credit insurance,” means indemnifying merchants or other
persons extending credit against loss or damage resulting from
non-payment of debts owed to them, including the incidental power
to acquire and dispose of debts so insured, and to collect any debts
owed to such insurer or to any person so insured by him; or
indemnifying any person for expenses disbursed or to be disbursed
under a contract in connection with the cancellation of a catered

170
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affair; or indemnifying any person for tuition expenses disbursed
or to be disbursed under a contract in connection with his dismissal
or withdrawal from an educational institution; or indemnifying
elementary or secondary schools, whether public, private, profit or
non-profit, providing education in consideration of a tuition charge
or fee against loss or damage in the event of non-payment of the
tuition charges or fees of a student or pupil dismissed, withdrawn
or leaving before the end of the school year for which the insurance
is written. An educational institution may not require any person
responsible for the payment of a student’s or pupil’s tuition charge
or fee to pay for tuition refund insurance.

(18) “Title insurance,” means insuring owners of, and other per-
sons lawfully interested in, real property and chattels real against
loss by reason of defective titles and encumbrances and insuring
the correctness of searches for all instruments, liens or charges
affecting the title to such property, including power to procure and
furnish information relative thereto, and such other incidental pow-
ers as are specifically granted in this chapter.

(19) “Motor vehicle and aircraft physical damage insurance,”
means insurance against loss of or damage to motor vehicles or
aircraft and their equipment resulting from any cause.

(20) “Marine and inland-fnarine™ insurance,” means insurance
against any and all kinds,of loss of or damage to:

(A) Vessels, hulls, craft aircraft, cars automobiles, trailers and
vehicles of every kind, and-all goods, freights, cargoes, merchan-
dise, effects, disbursements, profits, moneys, bullion, precious
stones, securities, choses i actlon evidences of debt, valuable
papers, bottomry and re; pmrdenha interests and all other kinds of
property and interes

therein, in r\espect to, appertaining to or .in
connection with any gnd all risks or/benls of navigation, transit, or—
transportation, including war risks/ on or under any seas or other
waters;on1and or in the air; or whxle being assembled, packed;
crated, bal_)_ggmpressed or similarly prepared for shipment or
while awaiting the same or during any delays, storage, transship-
ment,”or ré“hlpment incident thereto, including marine builder’s
risks and all personal property floater risks; T

(B) Person or property in connection with or appertaining to
marine, inland marine, transit or transportation insurance, including
liability for loss of or damage to either, arising out of or in
connection with the construction, repair, operation, maintenance or
use of the subject matter of such insurance (but not including life
insurance or surety bonds nor insurance against loss by reason of

- -
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bodily injury to the person arising out of ownership, maintenance or
use of automobiles);

(C) Precious stones, jewels, jewelry, gold, silver and other pre-
cious metals, whether used in business or trade or otherwise and
whether the same be in course of transportation or otherwise; and

(D) Bridges, tunnels and other instrumentalities of transportation
and communication (excluding buildings, their improvements and
betterments, furniture and furnishings, fixed contents and supplies
held in storage), including auxiliary facilities and equipment attend-
ant thereto; piers, wharves, docks and slips; other aids to naviga-
tion and transportation, including dry docks and marine railways.

In this chapter ‘“‘inland marine” insurance shall not include insur-
ance of vessels, crafts, their cargoes, marine builders’ risks, or
other similar risks, commonly insured only under ocean marine
insurance policies.

(21) “Marine protection and indemnity insurance,” means insur-
ance against, or against legal liability of the insured for, loss,
damage or expense arising out of, or incident to, the ownership,
operation, chartering, maintenance, use, repair or construction of
any vessel, craft or instrumentality in use in ocean or inland
waterways, including liability of the insured for personal injury,
illness or death or for loss of or damage to the property of another
person.

(22) “Residual value insurance” meaning insurance issued in
connection with a lease or contract which sets forth a specific
termination value at the end of the term of the lease or contract for
the property covered by such lease or contract, and which insures
against loss of economic value of tangible personal property or real
property or improvements thereto except loss due to physical dam-
age to property.

(23) “Mortgage guaranty insurance,” means the kind of insur-
ance specified in section six thousand five hundred one of this
chapter.

{24) “Substantially similar kind of insurance,” means such insur-
ance which in the opinion of the superintendent is determined to be
substantially similar to one of the foregoing kinds of insurance and
thereupon for the purposes of this chapter shall be deemed to be
included in that kind of insurance.

(b) Nothing herein contained shall require any insurer to insure

every kind of risk which it is authorized to insure.
180 in original.
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' [See main volume for text of (a)1)]

(2) “Annuities,” means all agreements to make periodical payments for a
period certain or where the making or continuance of all or some of a series
of such payments, or the amount of any such payment, d:gends upon the
continuance of human life, except payments e under the authority of

graph one hereof. Amounts paid the insurer to provide annuities and
proceeds applied under optional modes of settlement or under dividend
options may be allocated by the insurer to one or more separate accounts

| pursuant to section four thousand two hundred forty of this chapter.

[See main volume for text of (3) and ()]

(5) “Miscellaneous property insurance,” means loss of or damage to
property resulting from:

[See main volume for text of (4) to (D))}

(E) lateral or vertical subsidence of the earth caused by past or present
mining operations.

[See main volume for text of (6) to (12)]

(13) “Personal injury liability insurance,” means insurance against legal
liability of the insured, and against loss, damage or expense incident to a
claim of such liability (including the insurer’'s obligation to pay medical,
hospital, surgical and disability benefits to injured persons, and funeral and
death benefits to dependents, beneficiaries or personal representatives of
persons who are killed, irrespective of legal liability of the insured), arising

out of death or injury of any person, or arising out of injury to the :

economic interests of any person, as the result of negligence in rendering
expert, fiduciary or professional service, but excluding any kind of insur-
ance specified in paragraph fifteen except insurance to protect an insured
against liability for indemnification or contribution to a third party held
responsible for injury to the insured's employee arising out of and in the
course of employment when such insurance is written pursuant to this
paragraph and not written pursuant to paragraph fifteen of this subsec-
tion.

[See main volume for text of (14)]

(15) “Workers' compensation and employers’ liability insurance,” means
insurance against the legal liability, under common law or statute or
assumed by contract, of any employer for the death or disablement of, or
injury to, his employee, including volunteer firefighters’ benefit insurance
provided pursuant to the volunteer firefighters’ benefit law and including
volunteer ambulance workers’ benefit insurance provided pursuant to the
volunteer ambulance workers’ benefit law.

(16) “Fidelity and surety insurance,” means: :

(A) Guaranteeing the fidelity of persons holding positions of public or
private trust; and indemnifying banks, thrifts, brokers and other financial
institutions against loss of money, securities, negotiable instruments, other
specified valuable papers and tangible items of personal property caused by
larceny, misplacement, destruction or other stated perils including loss
while being transported in an armored motor vehicle or by messenger; and
insurance for loss caused by the forgery of signatures on, or alteration o&
specified documents and valuable papers; £

(B) Insurance against losses that financial institutions become leg y
obligated to pay by reason of loss of customers’ property from safe de
boxes; §

(C) Any contract bond; including a bid, payment or maintenance bond oi
a performance bond where the bond is guaranteeing the execution of any
contract other than a contract of indebtedness or other monetary obl
gation; "

(D) An indemnity bond for the benefit of a public body, railroad %
charitable organization; a lost security or utility payment bond; 2

(E) Becoming surety on, or guaranteeing the performance of, any lawl
contract, not specifically provided for in this paragraph, except (i) mortga

guaranty insurance, which may only be written by an insurer authori
write such insurance pursuant to article sixty-five of this chapter, (i
contract that falls within the definition of financial guaranty insurance
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set forth in paragraph one of subsection (a) of section six thousand nine
hundred one of this chapter, or (iii) any insurance contract unless such
guaranty is authorized pursuant to subsection (c) of section one thousand
one hundred fourteen of this article; and

(F) Becoming surety on, or guaranteeing the performance of, bonds and
undertakings required or permitted in all judicial proceedings or otherwise
by law allowed, including surety bonds accepted by statds and municipal
authorities in lieu of deposits as security for the performance of insurance
contracts.

In this chapter “fidelity” insurance shall have the meaning set forth in
subparagraphs (A) and (B) of this paragraph.

(17) “Credit insurance,” means:

(A) Indemnifying merchants or other persons extending credit against
loss or damage resulting from non-payment of debts owed to them, for
goods and services provided in the normal course of their business, includ-
ing the incidental power to acquire and dispose of debts so insured, and to
collect any debts owed to such insurer or to the insured, but no insurance
may be written as credit insurance if it falls within the definition of
financial guaranty insurance as set forth in paragraph one of subsection (a)
of section six thousand nine hundred one of this chapter;

(B) Indemnifying any person for expenses disbursed or to be disbursed
under a contract in connection with the cancellation of a catered affair; or

(C) Indemnifying any person for tuition expenses disbursed or to be
disbursed under a contract in connection with his dismissal or withdrawal
from an educational institution; or indemnifying elementary or secondary
schools, whether public, private, profit or non-profit, providing education in
consideration of a tuition charge or fee against loss or damage in the event
of non-payment of the tuition charges or fees of a student or pupil
dismissed, withdrawn or leaving before the end of the school year for
which the insurance is written. An educational institution may not require
any person responsible for the payment of a student’s or pupil’s tuition
charge or fee to pay for tuition refund insurance.

[See main volume for text of (18)]

(19) “Motor vehicle and aircraft physical damage insurance,” means
insurance against loss of or damage to motor vehicles or aircraft and their
equipment resulting from any cause; and insurance reimbursing a driver
for costs including replacement car rental, commercial transportation and
accommodations resulting from an automobile accident or mechanical
breakdown occurring fifty miles or more from the driver’s principal place
of residence or garaging.

[See main volume for text of (20) and (21)]

(22) “Residual value insurance” means insurance issued in connection
with a lease or contract which sets forth a specific termination value at the
end of the term of the lease or contract for the property covered by such
lease or contract, and which insures against loss of economic value of
tangible personal property or real property or improvements thereto except
loss due to physical damage to property, excluding any lease or contract
that falls within the definition of financial guaranty insurance as set forth
in paragraph one of subsection (a) of section six thousand nine hundred one
of this chapter. .

* [See main volume for text of (23)]

(24) “Credit unemployment insurance” means insurance on a debtor in
connection with a specified loan or other credit transaction within the state
to provide payments to a creditor in the event of unemployment of the
debtor for the installments or other periodic payments becoming due while
a debtor is unemployed.

(25)! “Financial guaranty insurance,” means the kind of insurance de-
fined in paragraph one of subsection (a) of section six thousand nine
hundred one of this chapter.

(30) “Substantially similar kind of insurance,” means such insurance
which in the opinion of the superintendent is determined to be substantially
similar to one of the foregoing kinds of insurance and thereupon for the
purposes of this chapter shall be deemed to be included in that kind of
insurance.

[See main volume for text of (b)]
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§ 1114. Reinsurance business

(a) Any domestic stock or mutual insurance corporation or recip-
rocal insurer may reinsure only the kinds of insurance business
which it is licensed to do in this state or which it is otherwise
authorized to reinsure by the terms of its license. Any such
corporation may confine its business to reinsurance.

{b) Any foreign or alien stock or mutual insurance corporation or
reciprocal insurer may engage in this state in reinsurance of the
kinds of insurance which it is licensed to do in this state. Any such
corporation may confine its business to reinsurance.

(¢) An insurer authorized by any provision of this chapter to
engage in fidelity and surety insurance or reinsurance business
may also guarantee performance of a contract insuring against
physical damage to property in favor of mortgagees or other loss
payees named in such contract, provided:

(1) It is authorized to engage in the kinds of insurance included in
such contract;

(2) It has assumed reinsurance on the guaranteed contract in
whole or in part;

(3) It is charged with such amount as part of its unearned
premium reserve as may be prescribed by regulation of the superin-
tendent not exceeding the amount it would be required to maintain
in accordance with the provisions of this chapter if it were the
direct insurer of the guaranteed risks; and

(4) If the property is located in this state, the ceding insurer is
licensed to engage in the kinds of insurance included in such
contracts.

(d) An insurer authorized by any provision of this chapter to do
business of the kinds referred to in paragraph one, two or three of
subsection (a) of section one thousand one hundred thirteen of this
article may also reinsure, by itself, or together with other insurance
companies subject to any regulations of the superintendent, any

risk referred to in such subsection arising from, related to, or
incident to the manufacture, ownership or operation of aircraft.
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§ 2102. Acting without a license

(a)(1) No person, firm, association or corporation shall act as an
insurance agent, insurance broker, reinsurance intermediary or
insurance adjuster in this state without having authority to do so by
virtue of a license issued and in force pursuant to the provisions of
this chapter.

(2) Any person, firm, association or corporation who or which
acts as a reinsurance intermediary in violation of paragraph one

hereof shall, in addition to other penalties prescribed by law, be
subject to a penalty not to exceed five thousand dollars for each
transaction.

(b)(1) Unless licensed as an insurance agent, insurance broker or
insurance consultant, no person, firm, association or corporation
shall in this state identify or hold himself or itself out to be an
insurance advisor, insurance consultant or insurance counselor.

(2) No person, firm, association or corporation shall use any other
designation or title which is likely to mislead the public or shall hold
himself or itself out in anv manner as having particular insurance
qualifications other than those for which he may be otherwise
licensed or otherwise qualified.

(3) Unless licensed as an insurance agent, insurance broker or
insurance consultant with respect to the relevant kinds of insur-
ance, no person, firm, association or corporation shall receive any
money, fee, commission or thing of value for examining, appraising,
reviewing or evaluating any insurance policy, annuity or pension
contract, plan or program or shall make recommendations or give
advice with regard to any of the above.

(4) This subsection shall not apply to:

(A) licensed attorneys at law of this state acting in their profes-
sional capacity as such;

(B) actuaries or certified public accountants who provide informa-
tion, recommendations, advice or services in their professional ca-
pacity, if neither they nor their employer receive any compensation
directly or indirectly on account of any insurance, bond, annuity or
pension contract that results in whole or part from such informa-
tion, recommendation, advice or services; or

(C) regular salaried officers or employees of an insurer who
devote substantially all of their services to activities other than the
rendering of consulting services to the insuring public while acting
in their capacity as such in discharging the duties of their employ-
ment.

(c) Unless licensed as a reinsurance intermediary, no person,
firm, association or corporation shall in this state act as a reinsur-
ance intermediary or use any other designation or title which is
likely to mislead the public or hold himself or itself out in any
manner as a reinsurance intermediary.

(d) Notwithstanding the foregoing, any membership corporation
or voluntary association organizedrand operating in this state prior
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to January first, nineteen hundred thirty-nine may, as part of its
operations, continue as theretofore to obtain for its members, from
a property/casualty insurance company licensed to do business in
this state and having a certificate of qualification from the superin-
tendent, the surety bonds or insurance policies required to be filed
by such members pursuant to section three hundred seventy of the
vehicle and traffic law and may, without being licensed as an
insurance broker, receive compensation from such members or from
such insurer for such services.
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§ 2103. Insurance agents; licensing

(a) [Eff. until July 1, 1985.] The superintendent may issue a
license to any person, firm or corporation who or which has com-
plied with the requirements of this chapter, authorizing such licen-
see to act as an insurance agent with respect to life insurance,
including for this purpose annuity contracts and supplemental con-
tracts of non-cancellable disability insurance, or with respect to
accident and health insurance, or with respect to both, as specified
in such license, on behalf of any insurer or fraternal benefit society,
named in such license, which is authorized to do such kind or kinds
of insurance business in this state.

(a) [Eff. July 1, 1985.] The superintendent may issue a license to
any person, firm or corporation who or which has complied with the
requirements of this chapter, authorizing such licensee to act as an
insurance agent with respect to life insurance, including for this
purpose annuity contracts and supplemental contracts of non-can-
cellable disability insurance, or with respect to accident and health
insurance, or with respect to both, as specified in such license, on
behalf of any insurer or fraternal benefit society, which is authoriz-
ed to do such kind or kinds of insurance business in this state.

(b) (Eff. until July 1, 1985.] The superintendent may issue a
license to any person, firm, association or corporation who or which
has complied with the requirements of this chapter, authorizing the
licensee to act as agent of any authorized insurer, named in such
license, other than an insurer specified in subsection (b) of section
two thousand one hundred fifteen of this article, with reference to

any kind or kinds of insurance business, as specified in the applica-

tion for such license, which such insurer is authorized to do in this
state.

(b) [Eff. July 1, 1985.] The superintendent may issue a license to
any person, firm, association or corporation who or which has
c.omphed with the requirements of this chapter, authorizing the
!lcensee to act as agent of any authorized insurer, other than an
Insurer specified in subsection (b) of section two thousand one
hunfired fifteen of this article, with reference to any kind or kinds
qf Insurance business, as specified in the application for such
license, whizh such insurer is authorized to do in this state.
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(¢) Any such license issued to a firm or association shall autho-
rize only the members thereof, named in such license as sub-licen-
sees, to act individually as agents thereunder, and any such license
issued to a corporation shall authorize only the officers and di-
rectors thereof, named in such license as sub-licensees, to act
individually as agents thereunder. Every sub-licensee, acting as
insurance agent pursuant to such a license shall be authorized so to
act only in the name of the licensee.

(d) Every individual applicant for a license under this section and
every proposed sub-licensee shall be eighteen years of age or over
at the time of the issuance of such license.

(e) [Eff. until July 1, 1985.] Before any insurance agent’s license
shall be issued there shall be on file in the office of the superintend-
ent the following documents:

(1) a written application by the prospective licensee in such form
or forms and supplements, and containing information the superin-
tendent prescribes; and

(2) a certificate by the insurer or fraternal benefit society which
is to be named in such license, stating that it has satisfied itself that
the named applicant, and each sub-licensee to be named in such
license, is trustworthy and competent to act as such an insurance
agent and that the insurer or society will appoint such applicant to
act as its agent in reference to the doing of such kind or kinds of
insurance business as is specified in the written application, if the
license applied for is issued by the superintendent. Such certificate
shall be subscribed by an officer or managing agent of such insurer
or society and affirmed by him as true under the penalties of

perjury.

(e [E'ff.. July 1, 1985.] Before any original insurance agent’s
license is issued there shall be on file in the office of the superin-
tendent the following documents:

(1) a written application by the prospective licensee in such form
or forms and supplements, and containing information the superin-
tendent prescribes; and

(2) a certificate of appointment by the insurer or fraternal benefit
society stating that it has satisfied itself that the named applicant,
anq each sub-licensee, is trustworthy and competent to act as such
an insurance agent and that the insurer or society will appoint such
appl;cant to act as its agent in reference to the doing of such kind
or klr}ds of insurance business as is specified in the written applica-
tion, 1’f the license applied for is issued by the superintendent. Such
certificate shall be subscribed by an officer or managing agent of

such i_nsurer or society and affirmed by him as true under the
penalties of perjury.
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(£)1) The superintendent shall, in order to determine the compe-
tency of every individual applicant and of every proposed sub-licen-
see to have the kind of license applied for, require such individual to
submit to a personal written examination and to pass the same to
the satisfaction of the superintendent. Such examination shall be
held at such times and places as the superintendent shall from time
to time determine. Every individual applying to take any written
examination shall, at the time of applying therefor, pay to the
superintendent, or, at the discretion of the superintendent, directly
to any organization that is under contract to provide examination
services, an examination fee of an amount which is the actual
documented administrative cost of conducting said qualifying exam-
ination as certified by the superintendent from time to time. An
examination fee represents an administrative expense and is not
refundable. The superintendent may accept, in lieu of any such
examination, the result of any previous written examination, given
by the superintendent, which in his judgment is equivalent to the
examination for which it is substituted.

(2) The superintendent may from time to time make reasonable
classifications of the kinds of insurance and may prescribe the
following types of examinations:

(A) For individuals seeking to qualify to obtain a license under
subsection (a) hereof, one examination adapted to test the qualifica-
tions for a life insurance agent's license, and the other adapted to
test the qualifications for an accident and health insurance agent's
license. Each such individual shall be required to pass the type or

types of examination prescribed by the superintendent for the kind
or .kmds of insurance, as specified in subsection (a) hereof, for
thch the license is sought. No individual shall be deemed quali-
fied to take the examination or examinations unless he shall have
successfully completed a course or courses, approved as to method
and content by the superintendent, covering the principal branches
and contracts of life insurance, annuity contracts, disability insur-
ance, accident and health insurance and related insurance and
requiring not less than forty hours of classroom work or the
equivalent in correspondence work or similar instruction, provided,
howgver, that, at the discretion of the superintendent, insurance
subject material may be eliminated from course content, with a
corresponding reduction in course hours, if an insurer is not autho-
rized to transact such kind or kinds of insurance in this state. Such
course or courses either shall have been given by a degree confer-
ring cpllege or university which has, when such course is taken by
such quividual, a curriculum or curricula registered with the state
education _department, whether such course be given as part of any
such curricula or separately, or by any other institution or life or
gccldent and health insurer which maintains equivalent standards of
instruction, and which shall have been approved for such purpose
by the superintendent.
A-16
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(B) For individuals seeking to qualify to obtain a license under
subsection (b) hereof, not more than five types of examinations,
each adapted to test the qualifications of an individual with respect
to the kinds of insurance business specified in such classification.
Every such individual shall be required to pass the type or types of
examination prescribed by the superintendent for the kind or kinds
of insurance for which the license is sought. No individual shall be
deemed qualified to take the examination unless he shall have
successfully completed a course or courses, approved as to method
and content by the superintendent, covering the principal branches
of the insurance business and requiring not less than ninety hours
of classroom work, in institutions of learning meeting the standards
prescribed by paragraph one of subsection (a) of section two thou-
sand one hundred four of this article.

(g) No such written examination shall be required:

(1) as a prerequisite to the issuance of a baggage or accident and
health insurance agent’s license to any ticket selling agent or
representative of a railroad company, steamship company, carrier
by air, or public bus carrier, who shall act thereunder as insurance
agent only in reference to the issuance of baggage or accident

insurance tickets primarily for the purpose of covering risk of
travel;

(2) in the discretion of the superintendent, of any individual
whose license has been revoked or suspended;

(3) of any individual seeking to be named as a licensee or sub-li-
censee, under subsection (a) hereof, to represent a fraternal benefit
society as its agent;

(4) [Eff. until July 1, 1985.] in connection with any application
for an additional license to represent additional insurers, as speci-
fied in subsection (1) hereof, if no additional kind of insurance is to
be included in the additional license;

(4) [Eff. July 1, 1985.] in connection with any certificate of
appointment for an additional insurer, provided the certificate of
appointment does not include any additional kind of insurance;

(5) in the discretion of the superintendent, of any individual
seeking to be named as a licensee or sub-licensee who is a non-resi-
dent insurance agent;

(6) of any individual seeking to be named as a licensee to repre-
sent an advance premium co-operative fire insurance company
which confines its direct insurance business to one county in this
state;
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(7) of any person, who, for a period of at least one year, has been
a director of or has been regularly employed as an agent of an
assessment corporation, subject to the provisions of artlclg sixty-six
of this chapter and, upon conversion of such corporation into a
mutual fire insurance company, who applies, within six months
after conversion, for a license to continue acting as an agent for
such converted company;

(8) of any applicant who has pas.sed the writterf egammatxog
given by the superintendent for an insurance agent.s license an
was licensed as such or of an applicant who was lxcensefl as an
insurance agent but did not pass such an examination, provxd'ed tfhe
applicant applies within two years following the date of termination
of his license;

(9) of any person who was appointed prior to the first dz}y of
July, nineteen hundred fifty-seven, to represer}t any fiomestlc as-
sessment cooperative fire insurance corporation .whlch shall 'be
licensed to do the business permitted under subsect.lon (d) of section
six thousand six hundred five of this chapter, provided .such person
within three months after that date files with the superintendent an

application for a license in such form as the superintendent shall
prescribe: or

(10) in the discretion of the superintendent, as to all or any part
of the written examination or the prerequisite minimum forty hour
course specified in subparagraph (A) of paragraph two of subsec-
tion (f) of this section, of any individual seeking to be named a
licensee or sub-licensee, upon whom has been conferred the Char-
tered Life Underwriter (C.L.U.)) or Chartered Life Underwriter
Associate designation by The American College.

(11) in the discretion of the superintendent, as to all or any part
of the written examination or the prerequisite minimum ninety hour
course specified in subparagraph (B) of paragraph two of subsec-
tion (f) of this section, of any individual seeking to be named a
licensee or sublicensee, upon whom has been conferred the Char-
tered Property Casualty Underwriter (C.P.C.U.) designation by the
American Institute for Property and Liability Underwriters.
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. (h) The superintendent may refuse to issue any insurance agent’s
!1cense if, in his judgment, the proposed licensee or any sub-licensee
1S not trustworthy and competent to act as such agent, or has given
cause for the revocation or suspension of such a license, or has
laniled to comply with any prerequisite for the issuance of such
icense.

(i(1) The superintendent may require from every applicant and
from every proposed sub-licensee, before or after issuing any such
license, a statement subscribed and affirmed as true by the appli-
cant under the penalties of perjury as to the ownership of any
interest in an applicant firm, association or corporation and as to
facts indicating whether any applicant has been by reason of an
existing license, if any, or will be by reason of the license applied
for, receiving any benefit or advantage in violation of section two
thousand three hundred twenty-four of this chapter, and also as to
such facts as he may deem pertinent to the requirements of this
subsection. The superintendent may refuse to issue, suspend or
revoke a license, as the case may be, to or of any applicant if he
finds that such applicant has been or will be, as aforesaid, receiving
any benefit or advantage in violation of section two thousand three
hundred twenty-four of this chapter, or if he finds that more than
ten percent of the aggregate net commissions, received during the
twelve month period immediately preceding, if any, or to be re-
ceived during the ensuing twelve months, by the applicant, resulted
or will result from insurance on the property and risks:

(A) of the spouse of an individual applicant; and of any corpora-
tion of which such individual applicant or his or her spouse or both
own more than fifty percent of the shares; and of any affiliated or
subsidiary corporations of such corporation; and of the members of
any firm or association and their spouses, of which firm or associa-
tion the individual applicant or his or her spouse is a member;

(B) of the members of an applicant firm or association and their
respective spouses, and of the owners of any interest in such firm
or association and their respective spouses, and of any corporation
of which such firm or association or the members or owners and
their respective spouses, either individually or in the aggregate,
own more than fifty percent of the shares, and of any affiliated or
subsidiary corporations of such corporation, and of any other firm
and the members thereof and their respective spouses, of which
other firm a member or members of the applicant firm or associa-
tion and their respective spouses are members or owners; and

(C) of the shareholders of an applicant corporation and their
respective spouses, and of any affiliated and subsidiary corpora-
tions of such applicant corporation, and of any subsidiary and
affiliated corporations of a corporation owning any interest in such
applicant corporation, and of any firm or association and the mem-
bers thereof and their respective spouses which either individually
or collectively own more than fifty percent of the shares of the
applicant corporation, and of any corporation of which such firm or
association and its members and their respective spouses, either
individually or in the aggregate, own more than fifty percent of the
shares, and of any affiliated or subsidiary corporation of such

corporation. M’
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(2) Nothing herein disqualifies any applicant by reason of acts
done or facts existing at a time when the same did not, under the
law then in force, constitute or contribute to constituting such a
disqualification.

(3) The word “applicant” in this subsection, includes a licensee or
sub-licensee.

() [Eff. until July 1, 1985.] Any license issued to an insurance
agent shall remain in effect during the time for which the insurer
or fraternal benefit society appointing such agent is licensed to do
an insurance business in this state, unless sooner terminated by the
insurer or fraternal benefit society pursuant to the provisions of
section two thousand one hundred twelve of this article or sooner
revoked or suspended by the superintendent pursuant to the provi-
sions of section two thousand one hundred ten of this article.

) [Eff. July 1, 1985.] (1) Any license currently in force issued to
an insurance agent of any insurer or fraternal benefit society
pursuant to this article shall be deemed terminated as of June
thirtieth, nineteen hundred eighty-five. Any license currently in
force issued to an insurance agent of any insurer pursuant to this
article without an expiration date shall be deemed terminated as of
June thirtieth, nineteen hundred eighty-six.

(2) On and after July first, nineteen hundred eighty-five all
licenses issued pursuant to this article shall be for a term of two
years expiring on June thirtieth of odd numbered years. On and
after July first, nineteen hundred eighty-six, all licenses issued
pursuant to this article shall be for a term of two years expiring on
June thirtieth of even numbered years.

(3) Such licenses may be issued for all of such two year terms, or,
upon application made during any such term, for the balance
thereof.
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{(4) Any license shall be considered in good standing within the
license term unless:

(A; revoked or suspended by the superintendent pursuant to this
article.

. (B) all certificates of appointment have been terminated by the
insurers, at which time the license becomes inactive.

. (C) if at §he expiration date of the license term, provided the
llf:ense was in good standing during the term, the licensee fails to
file a renewal application.

. (5) Before the renewal of any insurance agent’s license shall be
issued, the following requirements shall have been met:

‘ (A) The licensee shall have filed a completed renewal application
in such form or forms and supplements thereto and containing such
information as the superintendent may prescribe.

(B) The licensee shall have paid such fees as are prescribed in
this section.

(6) If the agent’s license is deemed to be in an inactive status at
the time of renewal, a renewal application may be completed and
filed with the superintendent for the ensuing term of a license;
however, if a certificate of appointment is not filed on the agent’s
behalf within the term of the renewal, the license will expire and
will not be renewed at the end of the license term. During the term
of the license for which no certificate of appointment was on file, it
shall be deemed to be inactive.

(7) If an application for a renewal license shall have been filed
with the superintendent before July first of the year of expiration,
the license sought to be renewed shall continue in full force and
effect either until the issuance by the superintendent of the renewal
license applied for or until five days after the superintendent shall
have refused to issue such renewal license and shall have given
notice of such refusal to the applicant and to each proposed sub-li-
censee. Before refusing to renew any such license, except on the
ground of failure to pass a written examination, the superintendent
shall notify the applicant of his intention to do so and shall give
such applicant a hearing.

(8) The superintendent may in issuing a renewal license dispense
with the requirements of a verified application by any individual
licensee or sub-licensee who, by reason of being engaged in any war
service for the United States, is unable to make personal application
for such renewal license, upon the filing of an application on behalf
of such individual, in such form as the superintendent shall pre-
scribe, by some person or persons who in his judgment have
knowledge of the facts and who make affidavit showing such war
service and the inability of such insurance agent to make personal
application.
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(9) In addition to any examination fee required by subsection (f)
of this section, there shall be paid to the superintendent for each
individual license applicant and each proposed sub-licensee the sum
of twenty dollars for each year or fraction of a year in which a
license shall be valid. If, however, the license applicant or a
proposed sub-licensee should withdraw the application or the super-
intendent should deny the application before the license applied for
is issued, the superintendent may refund the fee paid by the
applicant for the license applied for with the exception of any
examination fees required pursuant to subsection (f) of this section.

(10) An application for the renewal of a license filed with the
superintendent after May first of the year in which the license
expires shall be subject to a further fee for late filing of five
dollars.

(11) No license fee shall be required of any person who served as
a member of the armed forces of the United States at any time and
who shall have been discharged therefrom, under conditions other
than dishonorable, in a current licensing period, for the duration of
such period.

(12) Except where a corporation, association or firm licensed as
an insurance agent is applying to add a sub-licensee, or the date of
the expiration of the license is changed, there shall be no fee
required for the issuance of an amended license.

(k) [Eff. until July 1, 1985.] If the superintendent deems it
necessary he may require any licensed insurance agent of any
insurer or fraternal benefit society to submit a new application at
any time,

(k) [Eff. July 1, 1985.] If the superintendent deems it necessary
he may require any licensed agent of any insurer or fraternal
benefit society to submit a new application at any time.

() Any licensee may at any time while such license is in force
apply to the superintendent for an additional license authorizing
such licensee, and the sub-licensees named in such existing license,
to act as insurance agents for additional insurers. The superintend-
ent may, after the requirements of this chapter have been complied
with, issue such additional license.
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(m) [Eff. until July 1, 1985.] An agent licensed for an insurer
authorized to transact business in this state may transact business

for any subsidiaries or affiliates of said insurer that are licensed in
this state for the same line or lines of insurance without securing
additional licenses, provided a certified copy of a resolution adopted
by the board of directors of each of the insurers requesting such
authority is filed with the superintendent by each of the insurers
and renewed and refiled whenever deemed necessary by the super-
intendent. The resolution shall also designate the primary insurer
for which all of the company’s agents must be licensed pursuant to
subsection (a) or (b) of this section, and said license must be in full
force and effect in order to transact business for any of the
affiliated or subsidiary insurers.

(m) [Eff. July 1, 1985.] An agent appointed for an insurer
authorized to transact business in this state may transact business
for any subsidiaries or affiliates of said insurer that are licensed in
this state for the same line or lines of insurance without such
insurers submitting additional appointments, provided a certified
copy of a resolution adopted by the board of directors of each of the
insurers requesting such authority is filed with the superintendent
by each of the insurers and renewed and refiled whenever deemed
necessary by the superintendent. The resolution shall also desig-
nate the primary insurer for which all of the company’s agents
must be appointed pursuant to subsection (a) or (b) of this section,
and said appointment must be in full force and effect in order to
transact business for any of the affiliated or subsidiary insurers.

ann

(n) Any insurance agent licensed pursuant to subsection (b) of

this section is hereby authorized while so licensed, to act in the
solicitation of, negotiation for or procurement or making of an
insurance contract providing solely for disability benefits written to
meet minimum requirements of article nine of the workers’ compen-
sation law.
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§ 2103. Insurance agents; licensing
[See main volume for text of (a) to ()]
(8) No such written examination shall be required:
[See main volume for text of (1) to (5)]

(6) of any person who received a license effective the first day of July,
nineteen hundred eighty-seven to represent any assessment corporation
which was limited on that date to the kinds of insurance specified in"
subsection (a) of section six thousand six hundred five of this chapter, and
whose license is limited to those kinds of insurance, in connection with any
certificate of appointment to represent another such assessment corpora-
tion, provided the certificate of appointment does not include any additional -
kind of insurance.

(7) of any applicant who has passed the written examination given by the:
superintendent for an insurance agent's license and was licensed as such or:
of an applicant who was licensed as an insurance agent but did not passi
such an examination, provided the applicant applies within two years:
following the date of termination of his license; i

(8) of any person who was appointed prior to the first day of July
nineteen hundred fifty-seven, to represent any domestic assessment co-op
erative property/casualty insurance company which shall be licensed to do
the business permitted under subsection (b) of section six thousand six
hundred five of this chapter, provided such person within three months
after that date files with the superintendent an application for a license in
such form as the superintendent shall prescribe; or

(9) in the discretion of the superintendent, as to all or any part of thé
written examination or the prerequisite minimum forty hour course speci
fied in subparagraph (A) of paragraph two of subsection (f) of this section,
of any individual seeking to be named a licensee or sub-licensee, upon
whom has been conferred the Chartered Life Underwriter (C.L.U.) o
Chartered Life Underwriter Associate designation by The American Co
lege.

(10) in the discretion of the superintendent, as to all or any part of thé
written examination or the prerequisite minimum ninety hour course speci|
fied in subparagraph (B) of paragraph two of subsection (f) of this section,
of any individual seeking to be named a licensee or sublicensee, upon wl:::’

has been conferred the Chartered Property Casualty Underwriter (C.P.
C.U.) designation by the American Institute for Property and Liabili
Underwriters. : : o

[(11) Renumbered (10).] ..

_ [See main volume for text of (h) a_nd _(1')]-'

(iX1) Any license currently in force issued to an insurance agent of
insurer or fraternal benefit society pursuant to subsection (a) of
two thousand one hundred three shall be deemed terminated as of J:
thirtieth, nineteen hundred eighty-five: Any license currently in f
issued to an insurance agent of any insurer pursuant to subsection (b)
section two thousand one hundred three without an expiration date shall
deemedtcrmimteduotJmthirﬁeth,ninet«nhundndeighty-six. -

(2) On and after July first, nineteen hundred eighty-five all ki
issued pursuant to subsection (s) of section two thousand one h
three shall be for a term of two years expiring: on June thirtieth of

numbered years. On and after July first, nineteen hundred eighty-six, all
licenses issued pursuant to subsection (b) of section two thousand one
hundred three shall be for a term of two years expiring on June thirtieth of
even numbered years.

[See main volume for text of (3) to (18); (k) to (n)]
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§ 2104. Insurance brokers; licensing

(a)(1) The superintendent may issue an insurance broker’s license
to any individual, firm, association or corporation, hereinafter desig-
nated as “licensee,” who or which is deemed by him trustworthy
and competent to act as a broker in such manner as to safeguard
the interests of the insured, and who or which is otherwise qualified
as herein required, and who or which has complied with the prereq-
uisites herein prescribed.

(2) The purpose of this section is to protect the public by requir-
ing and maintaining professional standards of conduct on the part
of all insurance brokers acting as such within this state.

(b)(1) Such license shall confer upon the licensee authority to act
in this state as insurance broker, and upon every natural person
named as sub-licensee in such license authority to act in this state
as insurance broker in the name of and on behalf of such licensee,
with respect to any and every kind of insurance, except life insur-
ance and annuities.

(2) A Kicense issued to oration may name as sub-licensees
only the officers and directors of such corporation, and a license
issued to e _firm or associatic/n/ may name as sub-licensees only the
individual me “firm or association. Each sub-licensee
named in such license must be qualified to obtain a license as an

Art. 21
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insurance broker, and for each such sub-licensee a fee must be paid
at the times and at the rates hereinafter specified.

(eX1) Every individual applicant for such license and every pro-
posed sub-licensee shall be of the age of twenty-one years or over
at the time of the issuance of such license. No individual shall be
deemed qualified to obtain such license or to be named as sub-licen-
see therein unless he shall comply with the requirements of subpar-
agraph (A), (B) or (C) following:

(A) He shall have successfully completed a course or courses,
approved as to method and content by the superintendent, covering
the principal branches of the insurance business and requiring not
less than ninety hours of classroom work or the equivalent thereof
in correspondence work. Such course or courses either were given
by a degree conferring college or university which has, when such
course is taken by such individual, a curriculum or curricula reg-
istered with the state education department, whether such course
he given as a part of any such curriculum or separately, or were
given by the The ' College of Insurance, or by any other institution
which maintains equivalent standards of instruction, which has
been continuously in existence for not less than five years prior to
the taking of such course by such individual, and which shall have
been approved for such purpose by the superintendent.

(B) He shall have been regularly employed by an insurance
company or an insurance agent or an insurance broker, for a period
or periods aggregating not less than one year during the three
years next preceding the date of application, in responsible insur-
ance duties relating to the underwriting or adjusting of losses in
any one or more of the following branches of insurance: fire,
marine, liability and workers’ compensation, and fidelity and surety;
and he shall submit with his application a statement subscribed and
affirmed as true under the penalties of perjury by such employer or
employers stating facts which show compliance with this require-
ment.

(C) He shall have been regularly employed by an insurance
company or an insurance agent or an insurance broker, for a period
or periods aggregating not less than one year, during the three
years next preceding the date of entrance into the service of the
armed forces of the United States or immediately following his
discharge therefrom, in responsible insurance duties relating to the
underwriting or adjusting of losses in any one or more of the
following branches of insurance: fire, marine, liability and workers’
compensation, and fidelity and surety; provided the application for
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such license is filed within one year from the date of discharge; and
he shall submit with his application a statement subsecribed and
affirmed as true under the penalties of perjury by such employer or
employers stating facts which show compliance with this require-
ment.

{2) The requirements of subparagraphs (A), (B) and (C) of para-
graph one hereof shall not apply to any non-resident insurance
broker.

(dX(1) Before any such license shall be issued by the superintend-
ent and before each renewal, there shall be filed in his office a
written application therefor by the proposed licensee and by each
proposed sub-licensee. Such application shall be in the form or
forms and supplements prescribed by the superintendent and con-
tain such information as he shall require. In connection with any
such application the superintendent shall have power to examine
under oath any person who has or appears to have relevant infor-
mation, and to make an examination of the books, records and
affairs of any such applicant.

(2) The superintendent may require from every applicant and
from every proposed sub-licensee, before issuing any such license
or renewal license, a statement subscribed and affirmed by the
applicant and proposed sub-licensee as true under the penalties of
perjury as to the ownership of any interest in an applicant firm,
association or corporation and as to facts indicating whether any
applicant has been by reason of an existing license, if any, or will be
by reason of the license applied for, receiving any benefit or
advantage in violation of section two thousand three hundred
twenty-four of this chapter, and also as to such facts as he may
deem pertinent to the requirements of this subsection.

(3) The superintendent may refuse to issue a license or renewal
license, as the case may be, to any applicant if he finds that such
applicant has been or will be, as aforesaid, receiving any benefit or
advantage in violation of section two thousand three hundred
twenty-four of this chapter, or if he finds that more than ten
percent of the aggregate net commissions, received during the term
of the existing license, if any, or to be received during the term of
the license applied for, by the applicant, resulted or will result from
insurance on the property and risks set forth in subparagraphs (A),
(B) and (C) of paragraph one of subsection (i) of section two
thousand one hundred three of this article.

(4) Nothing herein shall be deemed to disqualify any applicant by
reason of acts done or facts existing at a time when the same did

[ X aYad
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not, under the law then in force, constitute or contribute to consti-
tuting such a disqualification.

{(e)(1) The superintendent shall, in order to determine the compe-
tency of each applicant for an insurance broker's license, other than
a renewal license, and of each proposed sub-licensee, to act as
insurance broker, require every such person to submit to, and pass
to the satisfaction of the superintendent, a personal written exami-
nation on the principal branches of the insurance business. Such
examination shall be held at such times and places as the superin-
tendent shall from time to time determine.

(2) Every individual applying to take any written examination
shall, at the time of applying therefor, pay to the superintendent,
or, at the discretion of the superintendent, directly to any organiza-
tion that is under contract to provide examination services, an
examination fee of an amount which is the actual documented
administrative cost of conducting said qualifying examination as
certified by the superintendent from time to time. An examination
fee represents an administrative expense and is not refundable.
The superintendent may, whenever in his judgment it appears
advisable in order to determine the competency of any applicant for
a renewal license, or of any proposed sub-licensee to be named
therein, require such person to pass to the satisfaction of the
superintendent, a similar written examination.

(3) The superintendent may issue a license to any person seeking
to be named as licensee or sub-licensee who:

(A) has since July first, nineteen hundred twenty-eight, passed
the examination given by the superintendent for an insurance
broker’s license and was licensed as such;

(B) within three years from the date of the receipt of his applica-
tion was a licensed insurance broker;

(C) within ten years from the date of the receipt of his application
was a licensed insurance broker and during the period of three
years next preceding the receipt of his application was licensed as a
property/casualty insurance agent; '

(D) has regularly and continuously acted as a licensed resident
property/casualty and accident and health insurance agent for a
period of at least five years immediately preceding the date of
receipt of his application;

(E) is a non-resident insurance broker; or

ANDY
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(F) served as a member of the armed forces of the United States
at any time, and shall have been discharged under conditions other
than dishonorable and who within three years prior to his entry into
the armed forces held a license as insurance broker, provided his
application for such license is filed before one year from the date of
final discharge.

(f)(1) At the time of application for every such license, and for
every biennial renewal thereof, there shall be paid to the superin-
tendent for each individual applicant and for each proposed sub-li-
censee the sum of forty dollars. If, however, the applicant or a
proposed sub-licensee should withdraw his or its application or the
superintendent should deny his or its application before the license
applied for is issued, the superintendent may refund the fee paid by
the applicant for the license applied for, excepting any examination
fees required pursuant to subsection (e) hereof.

(2) No license fee shall be required of any person who served as a
member of the armed forces of the United States at any time, and
who shall have been discharged, under conditions other than disho-
norable, in a current licensing period, for the duration of such
period.

(g)(1) Every insurance broker’s license issued pursuant to this
section shall be for a term expiring on the thirty-first day of
October next following the date of its issuance, and may be re-
newed for the ensuing period of twenty-four months upon the filing
of an application in conformity with subsection (d) hereof.

(2) An application for a renewal license shall be filed with the
superintendent before September first of the year in which the
license expires or the applicant shall be required to pay, in addition
to the fee required in subsection (f) hereof, a further fee for late
filing of five dollars. '

(3) If an application for a renewal license shall have been filed
with the superintendent before November first of the year of
expiration, the license sought to be renewed shall continue in full
force and effect either until the issuance by the superintendent of
the renewal license applied for or until five days after the superin-
tendent shall have refused to issue such renewal license and given
notice of such refusal to the applicant and to each proposed sub-li-
censee.

(4) Before refusing to renew any such license, except on the
ground of failure to pass a written examination required pursuant
to subsection (e) hereof, the superintendent shall notify the appli-
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cant of his intention so to do and shall give such applicant a
hearing.

{5) The superintendent may in issuing a renewal license dispense
with the requirement of a verified application by any individual
licensee or sub-licensee who, by reason of being engaged in any war
service for the United States, is unable to make personal application
for such renewal license, upon the filing of an application on behalf
of such individual, in such form as the superintendent shall pre-
scribe, by some person or persons who in his judgment have
knowledge of the facts and who make affidavit showing such war
service and the inability of such insurance broker to make personal
application.

(h) Any corporation, association or firm licensed as an insurance
broker under this section may at any time make an application to
the superintendent for the issuance of a supplemental license au-
thorizing additional officers or directors of such corporation, or
additional members of such firm or association, as the case may be,
to act as sub-licensees, and, if the requirements of this section are
fully complied with as to each of such proposed sub-licensees, the
superintendent may issue to such licensee a supplemental license
naming such additional person or persons as sub-licensees.

(i) If an application for a license under this section be rejected, or
if such a license be suspended or revoked by the superintendent, he
shall forthwith give notice thereof to the applicant, or to the

licensee.
1So in original.
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§ 2105. Excess line brokers; licensing

(a) The superintendent may issue an excess line broker’s license
to any person, firm, association or corporation who or which is
domiciled or maintains an office in this state and is licensed as an
insurance broker under section two thousand one hundred four of
this article, authorizing such person, firm, association or corpora-
tion to procure, subject to the restrictions herein provided, policies
of insurance from insurers which are not authorized to transact
business in this state of the kind or kinds of insurance specified in
paragraphs four through fourteen, sixteen, seventeen, nineteen,
twenty and twenty-two of subsection (a) of section one thousand
one hundred thirteen of this chapter, provided, however, that the
provisions of this section and section twenty-one hundred eighteen
of this article shall not apply to ocean marine insurance and other
contracts of insurance enumerated in subsections (b) and (c) of
section two thousand one hundred seventeen of this article. Such
license may be suspended or revoked by the superintendent when-
ever in his judgment such suspension or revocation will best pro-
mote the interests of the people of this state.

(b) Before the superintendent issues any such license or renewal,
there shall be filed in his office a written application by the person,
firm, association or corporation desiring such license, in such form
or forms, and supplements thereto, and containing information the
superintendent prescribes.

(c)(1) At the time of application for every such license, and for
every renewal, each applicant shall pay the superintendent the
following fees:

(A) Two hundred dollars, if the applicant maintains an office in,
or acts as an excess line broker in placing insurance on risks located
in, any county in this state having a population of one hundred
thousand or more inhabitants.

(B) Twenty-five dollars in all other cases.

(2) The population of any county shall be determined by the most
recent official census, whether by the United States or by this state.

N h
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(d) Every license issued pursuant to this section shall be for a
term expiring on the thirty-first day of October next following the
date of its issuance and may be renewed for the ensuing period of
twelve months upon the filing of an application in conformity with
subsection (b) hereof and paying the fee prescribed by subsection
(c) hereof.

(e) Any such license issued to a firm, association or corporation
shall authorize as sub-licensee only the sub-licensees named in its
license as insurance broker, and each such sub-licensee may act
thereunder only in the name of and on behalf of the licensee.

(fX1) No such license and no renewal thereof shall be granted
unless the applicant shall have filed with the superintendent a bond
to the people of the state in the penal sum of fifteen thousand
dollars, approved by the attorney general as to form and by the
superintendent as to sufficiency of the security thereof, or, in lieu
of such bond, shall have deposited with the superintendent equiva-
lent security.

(2) Such bond shall be eonditioned that the licensee will faithfully
comply with all the requirements of this section and section twenty-
one hundred eighteen of this article.

(As amended L.1984, c. 368, § 1.)
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§ 2117. Acting for or aiding unlicensed or unauthorized insur-
ers

(a) No person, firm, association or corporation shall in this state
act as agent for any insurer which is not licensed or authorized to
do an insurance business in this state, in the doing of any business
of insurance in this state or in soliciting, negotiating or effectuating
any insurance or annuity contract or shall in this state act as
insurance broker in soliciting, negotiating or in any way effectuat-
ing any insurance or annuity contract of, or in placing risks with,
any such insurer, or shall in this state in any way or manner aid
any such insurer in effecting any insurance or annuity contract.

(b) Notwithstanding the provisions of subsection (a) hereof, any
licensed insurance broker may negotiate a contract of insurance, or

place insurance, in an insurer not authorized to do business in this
state, as follows:

(1) a contract of reinsurance on risks produced by such broker;

(2) insurance against loss of or damage to property having a
permanent situs outside of this state; and

(3) marine insurance of the following kind or kinds, where it is
reasonable so to do with due regard to the interests of all concerned
and whether or not, at the time of such negotiation, the subject
matter of such insurance is within or without this state:

(A) insurance against perils of navigation, transit or transporta-
tion upon hulls, freights or disbursements, or other shipowner
interests, goods, wares, merchandise and all other personal proper-
ty and interests therein, in course of exportation from or importa-
tion into any country, or transportation coastwise, including trans-
portation by land or water from point of origin to final destination
and including war risks and marine builders’ risks; and

(B) insurance in connection with ocean going vessels against any
of the risks specified in paragraph twenty-one of subsection (a) of
section one thousand one hundred thirteen of this chapter.

(c) Notwithstanding the provisions of subsection (a) hereof, any
licensed insurance broker may negotiate a contract of insurance or
place insurance in an unauthorized insurer as follows:

(1) insurance against legal liability arising out of the ownership,
operation or maintenance of any motor vehicle or aircraft which is -
neither principally garaged nor principally used in tii¥State, arising
out of any activity carried on wholly outside of this state or arising
out of the ownership, operation or maintenance of any property
having a permanent situs outside of this state, but in case such
property or risk is located in any other state, then only in an insurer
authorized to do such business in such state or in an insurer in
which a licensed insurance broker of such state may lawfully place
such insurance; and
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(2) fidelity bonds guaranteeing the fidelity of persons holding or
exercising positions of public or private trust wholly outside of this
state, and surety bonds guaranteeing or assuming the performance
of any contract or other obligation of the kind included under
subparagraphs (B) and (C) of paragraph sixteen of subsection (a) of
section one thousand one huindred thirteen of this chapter, to be
performed wholly outside of this state; but if such positions are
held or exercised in another state or if such-contract or other
obligation is to be performed wholly or partly in another state, then

only if such insurance is placed in an insurer authorized to do such
business in such state, or in which a licensed broker of such state
may lawfully place such insurance.

(d) Notwithstanding the provisions of subsection (a) hereof, any
licensed reinsurance intermediary may negotiate a contract of rein-
surance, or place reinsurance, in an insurer not authorized to do
business in this state.

(e) This section shall not authorize any person, firm, association
or corporation to guarantee or otherwise validate or secure the
performance or legality of any agreement, instrument or policy of
insurance or annuity contract of any insurer not authorized to do
business in this state, or to bind risks, validate, effect by counter-
signature, endorsement or otherwise, any binder, memorandum,
cover note, slip, certificate, policy or other instrument of insurance
of any insurer not authorized or licensed to do business in this
state, or to make binding declarations of risks thereunder, or permit
any unauthorized insurer to do any insurance business by its agent
acting within this state; but licensed insurance brokers acting
pursuant to subsections (b) and (c) hereof may issue to their clients,
the insureds, confirmation of insurance so lawfully placed.

(f) This chapter shall not prohibit or prevent an attorney and
counsellor at law from representing an unauthorized insurer in
litigation or settlement of claims in this state.

() Any person, firm, association or corporation violating any
provision of this section shall, in addition to any other penalty
provided by law, forfeit to the people of the state the sum of five
hundred dollars for the first offense, and an additional sum of five
hundred dollars for each month during which any such person, firm,
association or corporation shall continue to act in violation of this
section.

(h) This section shall not apply to any person, firm, association or
corporation acting pursuant to the authority conferred by section
two thousand one hundred five of this article.
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§ 2118. Excess line brokers; duties:

(a)1) Every licensee- licensed pursuant to section two thousand one
hundred five of this article shall be required to use due care in selecting the
unauthorized insurer from whom policies are procured under his license.

(2) No policy of insurance may be procured by a licensee from any
foreign or alien insurer which is owned, or financially controlled, by a
foreign government or by a political subdivision thereof, or which is an
agency of any such government or subdivision.

(b) (1) Within forty-five days after a policy is procured, a licensee shall
submit the declarations page or cover note of every policy procured under
his or her license to the excess line association established pursuant to
section two thousand one hundred thirty of this article for recording and
siaing. In the erent that no decaracons page o cover e s ralable
y - ys po is , the
Hmm-h:nmbmitsbinduwtbomhomoﬁaﬁonigﬁouohuch'
declarations page or cover note. In the event that a binder is submitted to
meumwh?mq&mmumbgmmm
or cover ‘ oxcess association prom upon receipt.
mmmmmmmmmvmmmm:g
(A) the name sod sddrees of the iorured; - %
(B) the gross premium charged; : L N
(D) the kind of insurance procured.

(2) Subsequent endorsements which do not affect the premium charged
are exempted from stamping.

(3) The submission of insurance documents to the excess line association
shall be accompanied by statements subscribed and affirmed by the licen-
see or sublicensee and the insured as true under the penalties of perjury
that, after diligent effort the full amount of insurance required could not
be procured, from authorized insurers, each authorized to write coverages
of the kind requested, and further showing that the amount of insurance
procured from an unsauthorized insurer is only the excess over the amount
procurable from an authorized insurer. The licensee, however, shall be
excused from affirming that a diligent effort, as defined above, was made
to procure the coverage from authorized insurers if the licensee’s affidavit
is accompanied by the affidavit of another broker involved in the placement
affirming as true under the penalties of perjury that, after diligent effort
by the affirming broker, the required insurance could not be procured from
an authorized insurer.

(4) The number of declinations constituting diligent effort in regard to
placement of coverage with authorized insurers for purposes of paragraph
three of this subsection shall be three, unless the superintendent after a
hearing, on a record, upon findings and conclusions, determines that
another number of such declinations is appropriate in regard to particular
coverages. In making such determinations, the superintendent shall con-
sider relevant market conditions, including unavailability of particular
coverages from authorized insurers, and may conduct market surveys.
Any such determination shall be reviewed at least annually by the superin-

R 4

R-45



&““’ T s

§ 2118 INSURANCE LAW
Art. 21

(5) Before placing business with an unauthorized insurer, each licensee
shall ascertain and verify the fact that such insurer is authorized in its
domiciliary jurisdiction to write the insurance policy proposed to be pro-
cured from it by the licensee. No unauthorized insurer shall be deemed
unacceptable for placement of business solely on the ground that it has
been 80 authorized to write such business in its domiciliary jurisdiction for
a period of less than three years preceding the placement of such risk by
the licensee. In determining whether business may be placed with such
unauthorized insurer, the superintendent shall consider such factors as:
the interests of the public and J)olicyholders, the length of time such
insurer has been authorized in its omiciliary jurisdiction and elsewhere, its
financial condition, and unavailability of particular coverages from autho-
rized insurers.

(6) It shall be unlawful for a licensee as defined in section two thousand
one hundred one of this article and pursuant to sections two thousand one
hundred four and two thousand one hundred five of this article to deliver in
this state any declarations page of an insurance policy or cover note
evidencing insurance unless such insurance document is stamped by the
excess line association or is exempt from such requirements; provided,.
however, that a licensee’s failure to comply with the requirements of this
subsection shall not affect the validity of the coverage. _

(c) (1) The licensee shall keep a complete and separate record of all
policies procured from unauthorized insurers under such license. The
licensee shall also maintain files supporting declinations by authorized-
insurers. An authorized insurer not maintain underwriting submis-
mmorotherreeordl.withmpecttomydeclimﬁon,nnhutheluperin-
tendgnt,:ft«ghuqngonuneord,ﬁndsmhhnﬁaknbmofﬂn
provisions of this section and determines that recordkeeping or reporting

r,q\in-ementu in regard to authorized insurers are necessary to redréss ok -
climinate such abuses.

(2) Such records shall be open to examination by the excess line associa-
tjon a8 provided for in section two thousand one hundred thirty of this
grticle and by the superintendent, as provided in section three hundred ten
of this chapter, at all reasonable times and shall show:

(A) the exact amount of each kind of insurance permitted under this

* gection which has been procured for each insured; -

(B) the gross premiums charged by the insurers for each kind of insur-

- gnce permitted under this section;

;
i

|

b

(C) the amount of each kind of premiums of insurance permitted by this
gection which were returned to each insured; -

(D) the name of the insurer or insurers which issued each of said

licies;
po(]i,') the effective dates of such policies;

(F) the terms for which they were issued; and

(G) the cities and villages within this state in which the insured risks,
respectively, are located.

i (dX1) Every person, firm, association or corporation licensed pursuant to

‘thep

Pmnmms returned to such insureds.

rovisions of section two thousand one hundred five of this article shail
pay to the superintendent a sum equal to three and six-tenths percent of
the gross premiums charged the insureds by the insurers for insurance
procured by such licensee pursuant to such license, less the amount of such

(2) The amount of such psyments which represents a sum equal to three

' pereent-of fire insurance premiums shall be distributed by the superintend-
i ent a8 prescribed in section nine thousand one hundred five of this chapter,

and the balance thereof shall be paid over by the superintendent to the

l.‘uu treagurer.

(8) Such licensee shall be required to make such payments to the superin-
| endent on the fifteenth day of March of each year for the taxes on all
boﬁdupmcu:edbyluchlieenuo,punmttoluehliumdurinzthenm
 preceding calendar year, and on such date such licensee shall also file with
{ the superintendent a return in the form prescribed by the superintendent,
I showing such information as may be necessary for the proper distribution
of such payments,

;A-amdtdklm,e.m,ls& L.1988, . 690, § 3.)
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§ 2-302. Applicability

(a) This article shall apply to all kinds of insurance written on
risks or operations in this state by an insurer authorized to do
business in this state except:

(1) reinsurance (other than joint reinsurance to the extent stated
in section two thousand three hundred seventeen of this article);

(2) accident and health insurance;

(3) annuities, life insurance, including provisions for non-cancella-
ble disability benefits in conjunction therewith;

(4) marine insurance (other than inland marine insurance and
insurance upon automobiles, airplanes, seaplanes, dirigibles or other
aircraft);

(5) marine protection and indemnity insurance; and

(6) insurance issued by an assessment cooperative fire insurance
company.

(b) The superintendent may from time to time make investiga-
tions with respect to classes of risks of the kinds of insurance
exempted in paragraph one hereof and may call upon all authorized
insurers and rate service organizations making rates for such risks
to furnish information relative thereto.
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§ 3105. Representations by the insured

(a) A representation is a statement as to past or present fact,
made to the insurer by, or by the authority of, the applicant for
insurance or the prospective insured, at or before the making of the
insurance contract as an inducement to the making thereof. A
misrepresentation is a false representation, and the facts misrepre-
sented are those facts which make the representation false.

(b) No misrepresentation shall avoid any contract of insurance or
defeat recovery thereunder unless such misrepresentation was ma-
terial. No misrepresentation shall be deemed material unless
knowledge by the insurer of the facts misrepresented would have
led to a refusal by the insurer to make such contract.

(¢) In determining the question of materiality, evidence of the
practice of the insurer which made such contract with respect to the
acceptance or rejection of similar risks shall be admissible.

(d) A misrepresentation that an applicant for life or accident and
health insurance has not had previous medical treatment, consulta-
tion or observation, or has not had previous treatment or care in a
hospital or other like institution, shall be deemed, for the purpose of
determining its materiality, a misrepresentation that the applicant
has not had the disease, ailment or other medical impairment for
which such treatment or care was given or which was discovered by
any licensed medical practitioner as a result of such consultation or

observation. If in any action to rescind any such contract or to
recover thereon, any such misrepresentation is proved by the insur-
er, and the insured or any other person having or claiming a right
under such contract shall prevent full disclosure and proof of the
nature of such medical impairment, such misrepresentation shall be
presumed to have been material.

n-48

- PETAE D W S o



CONTRACTS—GENERA
CONT LLY § 3106

§ 3106. Warranty defined; effect of breach

(a) In this section “warranty” means any provision of an insur-
ance contract which has the effect of requiring, as a condition
precedent of the taking effect of such contract or as a condition
precedent of the insurer’s liability thereunder, the existence of a
fact which tends to diminish, or the non-existence of a fact which
tends to increase, the risk of the occurrence of any loss, damage, or
injury within the coverage of the contract. The term “occurrence
of loss, damage, or injury” includes the occurrence of death, disabil-
ity, injury, or any other contingency insured against, and the term
“risk” includes both physical and moral hazards.

(b) A breach of warranty shall not avoid an insurance contract or
defeat recovery thereunder unless such breach materially increases
the risk of loss, damage or injury within the coverage of the
contract. If the insurance contract specified two or more distinet

kinds of loss, damage or injury which are within its coverage, a
breach of warranty shall not avoid such contract or defeat recovery
thereunder with respect to any kind or kinds of loss, damage or
injury other than the kind or kinds to which such warranty relates
and the risk of which is materially increased by the breach of such
warranty.

(¢) This section shall not affect the express or implied warranties
under a contract of marine insurance in respect to, appertaining to
or in connection with any and all risks or perils of navigation,
transit, or transportation, including war risks, on, over or under any
seas or inland waters, nor shall it affect any provision in an
insurance contract requiring notice, proof or other conduct of the
insured after the occurrence of loss, damage or injury.
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H_oﬁ,m Aircraft Policy

Whereas the Insured ramed in the attached Schedule has paid the premium
specified in the Schedule to the Underwriting Members of Lloyd's who have hereunto
subscribed their Names (hereinafter called “the Underwriters'™),

Sols Wie the Underwriters hereby agree 10 insure against loss, damags or
liability arising from an Accident occurring during the Period of Insurance 1o the
extent and in the manner hereinafter provided.

ol kusw Pe that We the Underwriters, Members of the Syndicates whose
definitive numbers in the after-mentioned List of Underwriting Members of Lioyd's
are set out in the attached Table, hereby bind ourselves each for his own part and not
one-for another, our Heirs, Executors and Administrators and in respect of his due
proportion oaly, to pay or make good to the Insured or to the Insured’s Executors or
Administrators or to indemnify him or them against all such loss, damage or liability as
herein provided, after such loss, damags or liability is proved and the dus proportion
for which each of Us, ths Underwriters, is liable shall bs ascertained by reference
to his share, as shown in the said List, of the Amount, Perceatags or Proportion of
the total sum insured hereunder which is in the Table set opposits the definitive
number of the Syndicate of which such Underwriterisa Member AND FURTHER
THAT the List of Underwriting Members of Lioyd's referred to above shows their
respactive Syndicates and Shares therein, is desmed to be incorporated in and to
form part of this Policy, bears the number specified in the attached Table and is
available for inspection at Lioyd's Policy Signing Offics by the Insured or his or
their representatives and & trus copy of the material parts of the said List certified by
the General Manager of Lioyd's Policy Signing Offics will be furnished to the Insured
on application.

In Wlitness whereof the General Manager of Lioyd's Policy Signing Offics
bas subscribed his Nams on behalf of each of Us.

LLOYD'S POLICY SIGNING OFFICA



SECTION I LOSS OF OR DAMAGE TO AIRCRAFT

Coverags

1. (a) The Underwriters will at their option pay for, replace or repair, aceideatal
ol%oqgs:ligw&sigtii?g
covered, including disappearance if the aircraft is unreportsd for sixty days after
ﬁgiaggigeggtgi

L& the Aircraft is cr.lcanvn& for the risks of Fl, -!..r. Underwriters will,
tion, pay reasonable emergoncy expensss nocessarily incurred by the Insured
Egstna«oqegoii upon damage or f ﬂ«ﬂugﬂ
up to 10 per cent. of the amount specified in Part 2(5) of the Schedule.
Exciusions spplicable to this Sectien enly
2. The Underwriters shall not be liable for

(a) wear and tear, deterioration, breakdown, defect or failure howsosver

caused in any gggﬁsgiig
.83&5:..528: nit.

{(b) damage to any Unit by anything which has a progressive or cumulative
oaagguggetS-é%gwig

?auau_. (a) above.
OWE mﬁgﬂ__oto..oqg the Aircraft consequent upon 2 (#)

vwoi covered under paragraph | (a) hereof.

t
prevent further damage, or to gigise-ﬂ_—i '
authority.

(5) The Underwriters will pay only for repairs and transport of labour
and materials by the most economical method uniess the Underwriters agres
oslutno!s h the Insured.

(ii) If the Underwriters exarciss their optioa to pay for or repiace the Aircrafit

(a) The gi«iﬁiiﬂs}i-__ig
record, registration and title thereto) as salvage

(b) the cover afforded by this Section is terminated in respect of the Aircraft
cven if the Aircraft is retained by the Insured for valuable consideration o¢

:9:38!6-0:& in Part 6 (B) of the Schedule and
(5) such proportion of the Overhaul Cost (hereinafter defined) of any Unit
iiﬂil.v.isgsvo‘f-_;g
iiiii
ﬂv tl.rucgnrn take the Aircraft as salvags the Aircraft
shall at sll times remain the proparty of the Insured who shall have no right of
sbandonment to the Underwriters.

(v) Ne claim shall be payabls ender this Section if other Insurance which is psyshie
in consequence of less or damage covered ander this Section has besn or shall be effocted
by or on behaill of the lnsured withent the knowisdge or commnt of the Underwritern.

Ses alse Sectien IV
SECTIO LEGAL LIABILITY TO THIRD PARTIES
n!l-' ( P

?:&l_ﬂq‘!tﬁgi-!nﬂﬁii.ﬂg:
_.-8.! to pay, , 88 including costs

logally o Pey: Jm i'ﬂlﬁ

l{ig,!"iiii llllll
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and accidental damags to property caused by the Aircraft or by any person or object
falling therefrom.
Exclusions applicable te this Section enly
2. The Underwriters shall not be liable for claims arising from
(i) injury (fatal or otherwise) or ioss sustained by any director or empioyes
of zl-_!.:x_ﬂvoag in the Insured’s business whilst acting in the course of
his employment with or duties for the Insured.

(ii) injury (fatal or otherwise) or loss sustained by any member of the flight,

cabin or other crew whilst engaged in the operation of the Aircraft.

(iii) injury (fatal or otherwise) or loss sustained by any passenger whilst

entering, on bosrd, or alighting from the Aircraft.

(iv) loss of or damage to any property belonging to or in the care, custody or

control of the Iasured.
3. The Underwriters shall not be liable for claims directly or indirectly occasioned
by happening through or in consequence of :—

(@) noiss (whether audible to the human ear or not), vibration, sonic boom

and any phenomena associated therewith,

:vo._s.o..iooaggg ny kind whatsoever,

() electrical and electromagnetic interference,

(d) interforence with the use of property;
Efﬂi&ﬂ!g-.:-a:aﬁ!ﬁ;goo_!gon 8 recorded
in-flight emergency causing abnormal aircraft operation.

Nothing in this paragraph shall override exclusion 9 of Section 1V (A).

Limits of lndemnity applicabls to this Sectien

4. The liability of the Underwriters under this Section shall not exceed the amounts

stated in Part 6 11 (C) of the Schadule, less any amouats under Part 6 11 (B). The
cgég in addition any legal costs and expenses incurred with their
written consent in defending any action which may be brougint against the Insured in

§&§Eq88§358§1398§g538
the amount paid or awarded in settiement of such claim excesd the limit of indemnity
then the liability of the Underwritors in i&:ﬂrigigg_
be limited to such proportion of the said legal costs and expenses as the limit of

indemnity bears to the amount paid for compsnsatory damages.
Ses slse Sectien IV

SECTION Il LEGAL LIABILITY TO PASSENGERS

Coverage
1. The Underwriters will indemnify the Insured in respect of ali sums which the
Insured shall become legally liabls to pay, and shall pay, as compensatory damages
(including costs awarded against the Insured) in respect of
(@) accidental bodily injury (fatal or otherwise) to passengers whilstentering,
on board, or alighting from the Aircraft and
(b) loss of or damage to baggags and personal articles of passengers arising

. out of an accident t0 the Aircrsfl.

Provided Always that

(i) before a pamenger bosrds the Aircraft the Insured shall take such
glsgsg}arﬂl_gqﬂgiaais
above to the extent permitted by law

(i) If the measures refarred to jn proviso (i) above include the issus of &
Passonger Ticket/Baggage Check, the same shall be delivered corvectly
compieted 10 the passenger a reasonsble time before the passengsr boards
the sircraft

l'ilfi!t‘!ﬂtalg'[&!l'
Usderwriters under this soction shall not excoed the ameunt of the logal lnbility, if any,
that weuld have existed had the proviss been complied with.
Exclusions appiicnhls to this Section caly .
2. The Underwriters shall not bs liable for injury or loss sustained by any
(i) direcsor or employes of the lasured or partner in the Insured’s business
whilst acting in the courss of his employment with or dutiss for the Insured.

B-6



Iegal Uses

1imuts
Pilots

T
other

ing and
mm
Contractusl
Liabik
Number of
Passenges

Contributi

(n)mmh.oftbh#.ahn.orahmw&"'lhb
operation of the Aircraft.

Limits of indemmity applicable te this Sectien

3. Theliability of the Underwriters under this Section shall not exceed the amoust
stated in Part 6 I11 (C) of the Schedule, less any amounts under Part 6 111 (B). The
Underwriters will defray in addition any legal costs and expenses incurred with their
written consent in defending any action which may be brought against the Insured in
respect of any claim for compensatory damages covered by this Section, but shouid
the amount paid or awarded in settlement of such claim exceed the limit of indemnity
then the liability of the Underwriters in respect of such legal costs and expenses shall
be limited to such proportion of the said legal costs and expenses as the limit of
indemnity bears to the amount paid for compensatory damages.

See ales Section IV

SECTION IV (A) GENERAL EXCLUSIONS APPLICABLE
TO ALL SECTIONS
This policy does not apply : — ,

1. Whilst the Aircraft is being used for any illegal purpose or for any
purpose other than those stated in the Schedule and as defined in the Deflnitions.

2. Whilst the Aircraft is outside the geographica) limits stated in the
Schedule uniless due to force majeure.

3. Whilst the Aircrafl is being piloted by any person other than as stated is
the Schedule except that the Aircraft may be operated on the ground by aay
person competent for that purpose.

4. Whilst the Aircraft is being transported by any means of conveyance
except as the resuit of an sccident giving riss to a claim under Section 1 of this
Policy.

5. Whilst the Aircraft is landing on or taking off or attempting to do so
from a place which does not comply with the recommendatioas laid down by
the manufacturer of the Aircraft except as a result of forcs majeurs.

6. To liability assumed or rights waived by the Insured under any agreement
(other than passenger ticket/baggage check issued under Section (Il hereof)
except to the extent that such liability would have attached to the Insured in the
absence of such agreement.

7. Whilst the total number of passengers being carried in the Aircraft
_exceeds the declared maximum number of passengers stated in the Scheduls.

8. To claims which are payable under any other policy or policies except in
respect of any excess beyond the amount which would have besa payable under
such other policy or policies had this insurance aot besn effected.

9. To loss, damage or liability directly or indirectly caused by or contribused
to by or arising from ionising radiations or contamination by radioactivity.

10. To claims caused by

(@) War, invasion, acts of foreign cnomiss, hostilities (whether war
be declared or not), civil war, rebellion, revolution, insurrection, martial law,
military or usurped power or attempts at usurpation of power.

(5) Any hostile detonation of any weapon of war employing atomic
or nuclear fission and/or fusion or other like reaction or radioactive force or
matter.

(¢) Strikes, riots, civil commotions or labour disturbances.

(d) Any act of one or more persons, whether or not sgents of 2
sovereign Power, for political or terrorist purposes and whether the loss
or damege resulting therefrom is accidental or intentional.

(¢) Any malicious act or act of sabotage.

(/) Confiscation, nationalisstion, seizure, restraint, deteation, appro-
priation, requisition for titls or uss by or under the order of asy Govers-
ment (whether civil military or de facto) or public or local authority.



Furthermore this policy doss not cover claims arising whilet the Aircraft is
outside the control of the Insured by ressos of aay of the sbove perils.

The Aircraft shall be desmaed t0 have besa restored to ths control of the Insured
Sel?g%.r.gsegzﬂiggqi
%E%.‘g and entirely suitabls for the operatioa of the

(such safe return shall require that the Aircraft be parked with engines shut

1. The due chemrvmmce end fuliment of the torms conditions sad endorsements of

(a) furnish full of such event and gg
notics of any claim g ) with any letters or documents
relating thereto
(5) give notice of any impending prosecution
:..sllnr_...:rl..ﬁgig ths Underwriters may

5. The Underwriters shall be entitied (if they 30 elect) at any time and for 30 long as
they desire to taks absolute control of all negotistions and procesdings and ia the
name of the Insured to settle, defend or pursus any claim.

Subrogation 6 an indemaity being givea or 3 psyment being made by the Underwriters
iﬂgggfispfiig%ig
who shall co-operate with aad do all things necessary (o assist the Underwriters to

Underwriters and 20 claim arising subsequent to such changs shall be recoverable
hereunder uniess such changs has besn acospted by the Undarwriters.
Canssliation 8. ?fl«fﬂ[—lq}icgﬂigi_o



9. This Policy shall not be assigned in whols or in part excopt with the comsent of
the Underwriters verified by endorssment hereon.

10. This Policy is not and the parties hereto expressly agres that it shall not be
construed as a Policy of marine insurance.

11. This Policy shall be construed in accordance with English Law and any disputs
or difference between the Insured and the Underwriters shail be submitted to
arbitration in London in accordance with the Statutory provision for arbitration
for the time being in forcs.

12. When two or more aircraft are insured hereunder the terms of this policy apply
separately to each.

13. Notwithstanding the inclusion herein of more than one Insured, whether by
endorsement or otherwise, the total liability of the Underwriters in respect of any or
all Insureds shail not excoed the limit(s) of indemnity stated in this Policy.

14. If the Insured shall make any claim knowing the same to be falss or fraudulent
as regards amount or otherwise this Policy shall become void and all claims hereunder
shall be forfeited.

(C) DEFINITIONS

(a) “*ACCIDENT" means any one accident or series of accidents arising out of
one event.

(6) “UNIT" means a part or an assembly of parts (inciuding any sub-assemblies)
of the Aircraft which has been assigned an Overhaul Life as a part or an assembly.
Nevertheless, an engine compiete with all parts normaily attached when removed
for the purpose of overhaul or repiacement, shall together constitute a singls Unit.

(¢) “OVERHAUL LIFE" means the amount of use, or operational andjor
calendar time which, according (o the Airworthiness Authority, determines when
overhaul or replacement of a Unit is required.

(d) “OVERHAUL COST" means the costs of labour and materials which are or
would be incurred in overhaul or replacement (whichever is necessary) at the end of
the Overhaul Life of the damaged or a similar Unit.

(¢) “PRIVATE PLEASURE™ moans use for privats and pleasure purposss
but NOT use for any business or profession nor for hire or reward.

(f) “BUSINESS™ means the uses stated in Private Pleasure and use for the
purpose of the Insured’s business or profession but NOT use for hire or reward.

(g) "COMMERCIAL" means ths uses stated in Private Pleasurs and Business
and use for the carriage by the Insured of passengers, baggage accompasying
passengers and cargo for hire or reward.

(A) “RENTAL"™ means rental, leass, charter or hire by the Insured to amy
person, company or organisation for Privats Pleasure and Business uses only, where
the operation of the Aircraft is not under the control of the Insured. Rental for any
other purposs is NOT insured under this Policy unless specifically declared to
Underwriters under SPECIAL RENTAL USES in the Schedule.

Definitions (¢), (f), (g) and (A) constitute Standard Usss and do nst inciude
Instruction, Acrobatics, Hunting, Patrol, Fire-fighting, the intentional dropping,
uﬂnﬁanﬂiigﬁ_&.’é?—l&ﬂ‘iﬁgﬁ
and any other use involving abnormal hazard, but when cover is provided
of such use(s) are stated in the Schedule under SPECIAL USES.

(j) “FLIGHT™ means from the tims the Aircraft moves forward ia taking off
or attempting to take off, whilst i the air, and ustil the sircraft completes its landing
run.
(k) “TAXYING™ means movement of the aircraft under its own power other
than in flight as defined. Taxying shall not be desmed to cesss merely by reasoa of a
temporary halting of the aircraft.

() “MOORED"™ means, in the cass of aircraft designed to land on water,
whilst the aircraft is afloat and is not in flight or taxying as deflaed, and incledes the
risks of launching and hauling up.

(m) “GROUND"” means while the sircraft is not in flight or taxying or moored as
defined.



Pelicy Ne.

Name of Insured

Te

)] 3
Year of

facture

I

i

Ijs

Purposss of Use
Standard Uses

“Rental for Private M
and Business only”
as applicable)

Special Uses

Special Rensal Uses
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H
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Limits and Deductibies
(A) (B) ©
Policy Section & Amounts to be deducted Limit of Indemnity from which must be
Risk deducted the amount in column (B)
I Lossofor
r A each accident Ses Part 2 Columa (5)
in Part2above
T Liability o each accident
Third Parties Proparty
each accidem | Propanty
Damage Damege oach sccident
111 Lisbiliey to Bodily Injury NIL | Dodily injery each parsos
rm each Aircralt
their baggags g
Articks each person | Articiss sach Aircraft

i

Section 1
Sective I
Sectien Il

TOTAL

Inmmedinte setics of any clals pursmnat 89 General Condition 4 00 be given 02

Dated in Londen, the
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@ (d) while the aireralt is in fight waless is Airwerthiness Cortificale is Ia full forse sad effest.

(o) while the sirerals is used ler sny unlawful purpuse ec is operated otherwise Lhen is compliance with the
terms of its Airworthiness Cortificate and the spproved operating limitations contsined ia its Airplane Flight
Masusl or othur documents associated with the Airwoerthiness Certificato, ot is being operated by any persea
other than the pilot(s) stated in Item & of the Declarstions (other \has tazying by certificated pilots or
liconsed mechanics) or is operated by eny such persom in violation of the terms and limitations of his Pilot’s
Cartificate or Mulical Certificate, as issued by the sppropriate authority.

(f) if the total number of passengers carried in the Aircraft ad the time of the bappeniag of any loss or damage
exoseds the Declared Maximum Number of Psmengers stated ia Item 3 of the Declarations.

(g) while with the knowledge aad consent of the Insured or of say executive offcer or partase if the Insured be s
corporation or partnership the sireraft is being epersted in violatiea of the Civil Air Regulations applying
to acrobatio flying, instrumasnt fiying, repairs, maintcmance, imspection, alterations and night fying.

(h) while the aireralt ia used for any purpose ather tham as stated in the Declarstions,

(j) while the aircrafs is being used for or ia cemnestion with say race, speed or cudurance tess, any attempt ad
record breaking, scrobatic fiying. crop dusting, spraying, seeding, fertilisation, hunting, bird or fonl herding,
uslers such use is declared in (D) of Item ¢ of the Declarations; or say uss in respect to which s wairer o
._l&"-_.— authority issued by the Civil Aeronantics Authority er the apprepriate Authority is required, whethee
graa or uot,

(k) while thu sircraft is changed or convertad inte a type other than that stated ia the Declaratisss,

(1) following a transfce of the interest of the Jssured in the siresaft witheut the writtem comsest of the
CUaderwriters; or whilst the aireraft is subject to any lien, mertgage or other encumbranse set specifically
declared and described in this Policy,

@ “IN FLIGHT.” The airerafs shall

4 TAXYING " shall mesa while the sirerald is moving under its own power or momentum generated therchy other
thaa in fight as defisad, but in the esss of water al sireralt * Taxying ”’ shall bo deomed to mesn
while the aireraft is sfieas and is net “ In Flight' or * .

“ MOORED * ohall mean while the sireraft is aflcat sad made fast e its meerings, or is being lannched or hauled up.

' CIVIL »us..oz.»s.—nm AUTHORITY ” shall mesa the duly scastituted Autherity of the geverament of the United
States of Amerisa, or the sutherity of the recogaisnd gerernment of aay other ssuatry in which this pelicy
may apply, haviag jurisdietion ever Ciril Aviation.

CONDITIONS

1. INSURED'S DUTIES WHEN LOSS OCCURS.
Whea loss eccure, the Insured shall:

(s) take all reasenshie messures to protest the aircraft, whether or
any further loms due to the Insured's failure te do o0 shall net be ressverable
y v

|
5
-
5
|
2
;
!
;
4
£
it

ol loss,
unless such time is axtenled in writing by the Underwritars, in the form of a swern statoment of
Insured setting forth the interess of i

’
-l&vu.mrodsmgil!.ff ; upen the requast of the Usderwriters the insurerd
shall ezhibis the damaged property to the Underwriters or their represeatatives, sad 20 often 03 requires
hall preduce for cxamination all loghooks, and all bosks of scesunte, bills, inveices, aad ether veuchers
or cortificd copiss thereef if the origicals be lost, ab such ressenable place ss may be designated by the
Underwriters or their ropresentatives ami shsll permit estracts and copiss thorcefl %0 be made.



£ b E“

71-9

umhrwmnmnmwwwmwhm

i
?Etg

1 ‘i
nilli

shiili 1
ii Ryt iy

s Wit il

!i Ef'ii§%f§ ?E-Efs

1 Bael
EE Ju: Ei Es; 539.» i

5 r 3 !E”

%&g‘%g iy

il

E lgiglg 5:3!
Egzss HH:

fg'? i HE
{E E!*QEE!E .iiga
'"s

Ei !'7:

JessaTe oy
vww
:o
W
oL
po
""
w
u

i
i sii%n + z,.i’



10. CITANGES.

Notieo to any agent or knowledge possessed by any sgont or by any other persoa shall not «ffieh a waiver op
s changoe in any part of this Policy or estop the Underwriters from asserting any right under this Policy; nor shall
sny purt of this Policy be waived or changed, except by wndursement signod by the Underwriters snd issued to
form part of this I'olicy,

11. ASSIGNMENT.

This ’olicy skall not be sasignod in whole or in part except with the consent of the Underwriters veritied by
endossemcnt signed by the Underwriters and issued to forma part of this Policy; if, bowever, the lusured sball die
or be sdjudged bankrupt or insolveat withia the Policy period, this Policy, unless cancelled, shall, il written
notice be given to the Underwriters within thirty dasys after the date of such death or adjudication, cover the
Insured's legal representative as the Insured,

12. CANCELLATION,

This Policy may be canculled by the Iusured by surrender thersol or by mailing to the Underwritors writtes
notice stating when thereafter such cancellation shall be effective. This Policy may be cancelied by the Under-
writers by mailing to the Insured at the sdiress shown in this Policy writtea aotice statiog whea ot lass thas
ton days thercaiter such cancellation shall be effective, The mailiog of natice as aforessid shall be sulBcisnt proot
of notice and the efective date and hour of cancellation statod in the nolice shall becoms the end of the Pulicy
vo..wm._. Delivery of such writtenu notice either by the lasuced or by the Underwriters shall be equivaleut to
mailing.

It tho Insured cancels, earned premiums shall bo computed in accordance with the customary sbort rate table
anl procedure. 1f the Underwriters cancel; sarmed premiums shall be computed pre rela. Premium adjustrent
may bo made at the time cancellation is effected and, if not then made, shall be made ea s00n as practicable alter
cancvllation becomes effcctive. The Underwriters’ check or the check of their representative mailed or delivered
s aforcsaid shall be suficient tender of eny refund of premium due te the Jasured,

No Return Premium shall be paid to the Insared as to any airerafs on which o loss under this Policy, adjustable
on the basis of a total loas, bas occurred.

13, TERMS OF POLICY CONFORMED TO STATUTR.

Terms of this Volicy which are in conflich with the statutes of the state wherein this Policy has spplication
are hercby amended tw conform to such statutes.

14. ACTION AGAINST UNDERWRITERS.,

No action shall lie against the Underwriters ualess as o Condition precedent thereto the Iasured shall have
fully copliod with all the terms of this Policy ner uatil sizty days after preof el less shall have bees hled and the
amount of loss shall Lave been dotermined as provided in this Poliay nor unlems such actioa shall have besa
commenced within twelve months nexs after the happening of the losms.

15. SERVICE OF SUIT.

1t is sgreed that in the event of the failare of the Underwrilers {e pay sny smeust claimed te be due
hereunder, the Underwriters, at the request of the Insured, will submis to the jurisdictien of any court et
competent jurisdiction withis the United States and will comply with all roquirements neosmary te give such
Court jurisdiction and all matters arisiog hersunder sball be in sccordanes with the law and practice
of such Court, '

1t is further agresd that servise of precems in such suit may be made upem ”

L
that in any suit institatod sgained any ene of Abem wpem this Pelicy, the Underwriters will abide by the Soal
decision of such Court or of sny Appcilate Court in the event of an sppeal.

The abore-named are suthorised and directed te accept service of process oa behslf of the Underwriters in 22y
such ouit and/or upon the raquest of the Issured te give a writtan undertaking te the Insured thad they will
enter » genersl sppesrsnce upen the Usderwritess’ bebalf in the eveat such o suit shall be instituted.

Further, pursuast te any statute of any state, territery ee districh of the United States which makes provision
‘therefor, the Underwriters hereby dasignate the Superiatendens, Commimisner o Directer of Insurance or other
officer specified for thas purpess in the statuls or his sucessser or sucosssers in office, as their true aad lawfu)
attorney upon whom may be served any lawful precess in any actios, suit or preceeding instituted by or on behalt
of the Insured or any beneficiary hereunder arisiag out of this Policy and hereby designate the above-samed as
the persoa to whom the said officer is authorised to mail such process or a trus copy thereof.

16. SCHEDULE OF STATEMENTS.

By acceptance of this Policy the Insured agrees that the statements in the Declarations are his sgrosments
and represestations, that this Policy is imued in relisnes upes the truth of sueh reprasentations and that this
Policy embodies all agresments szisting between himself and the Underwriters relating te this insuranes.

17. MISREPRESENTATION AND FRAUD. -

This Policy shall be void if the Insured has concealed or misrepresented any material fact or circumstaace
whethier under the Declarations oe not concerning this insurance or the subject thereof or in cace of any fraud,
attempted fravd or fulse swearing by the Insured touching any mattce relating to ¢his insurance o the subject
theseof, whether belare or after a loss,

B-15



a 1. —————
Name of Insured
(hereinafter reforred to as the Insured.)
Address

Business or Occupstion of the Insured is
The Insured's interest in the Aircraft is thatof .........
Awmncunt of Morigage or Encambrancs, if aay, §

It the Aircraft s mortgaged or encumbered any loss covered hereunder is peyable as Interest may sppear 10 the
Insured 8B ......cooviminiiiiiiiiitnnnnnerecerressueesssnensesaa s

ITEM 3.
The period of insarance hereunder begins on ihe

and ends on the (both a$ 12.01 a.m,
Staudard Time at the [nsured’s address as stated.)

ITEM 3.

(A) Plight, Taxying, On the Ground or Moored.
(B) Tasying, On the Ground or Moered,
(C) On the Grouad or Moered.

DESCRIPTION OF ATRCRAFT AND AMOUNT OF INSURANCE

Enwnwﬂ.zai Category. Teaz builk, EM”. Model, Type®

Declared Maximum PREMIUM.
Engluo, HP., | 4,504 of Tusurance. a-".a!_-.oo.vo Coversge.
Make, Modal, carriedas any ous
time.
s s s
$ s #
$ s s
DEDUCTIBLES TOTAL PREMICM $ .ooeeonnerermennressssnsess "
Tlight  § iosble te Toal Lees of \he Airorafh.
Tarying § ~ Nob applioshle Low
Ground 3 Nob applicable to Total Lo of the Alrerath, o re
Moored $ or theft.

In the case of rotercraft the Flight Deductible shall apply while the roters are in metiea.
ITEM 4.
USE: The purpesss for whish the sirersft will be used are (Indisale thess required.)

(a) ¥ BUSINESS AND PLEASURE."”

®) “IXDUSTRIAL AD."

© “ LIMOTED COMMERCIAL."”

(D} “ COMMERCIAL", inclading special uses (Sce (D) below)




(A) "BL’SLI”IANDPMURI"MMMMl‘lﬂ)u‘iﬁ_‘.*-

mmunnmud.nhr
(B “ INDUSTRIAL AID " -cudlt.hu-mhlhu)d-\hw xesutives,
.upb&u,,:mdthhnnd,gﬁﬂm excluding say operatien fot hire o¢
w or for instru
(C)"an comnumu."mumn all the uses stated [n (A) and (B) alee the earriags of
mndf ht for hire or rewsrd, but exeluding any form of instruction or rental te ethere,
(D) coxumcm. mean the uses stated in (A), (B) sad (C) el wse Jor eny other purpose o

specifically deslared abere.
l'l'll 8.
n. mmu will bo operated ia flight oaly by the follewing pilet(s):

Name. Cortificate and Number. Pflot.and Aircraft Ratings,

TTEM 8.
dhf:lmiumumnbiindhi-ocm,wwmbhmw-

Priseed ob Liogd's, Londan, Englead
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m—.:-nu..—mmuvmmmmhwm (Iadicate those required)
) “ BUSINESS AND PLEASURL."
® “ INDUSTRIAL AID”
© “ LIMITED COMMERCIAL."
(1) * COMMERCIAL," Includiag special uses (Ses (D) below),

(A)“IUSNISSANDPLWUII'Mwanplmummwmwummwmw
opsratioa for hire or reward, or for iastruction.

(l)'mDUSmALAD'M-mhnUMh(A)MMchdm
mmdmm“a merchandiss, but excluding any operation for hire or
reward, or for instruction.

(C) “LIMITED COMMERCIAL” shall mesn all thuumdln(A)-d(l)alntthm
udhuthrihumml.mduh‘m of instruction or reatal to

(D) * COMMERCIAL™ shall° mesn the uses m‘hwa)M(C)dnnnlwqwma
specificelly declered ebove.

5.
The Aircrslt will be operated in fight ocaly by the followiag pllot(s):

Name Certificate and Number Pllot and Airceatt Ratings

&

No Insurer has ever cancolled or declined 90 lmsue or remew, any alrceaft insursace 90 the named Insured, exsepe
28 followss




AIRCRAPFY WRECK AND SALVAGE CLAUSE
(dpproced by Lloyd's dviation Underxriters' dssociation.)

It is hereby understood and agreed that in consideration of ...... vestrestterenttonnresane sesaestoens .
paid as an additional premium Section I of this Policy is extended to indemnify the Assured in
respect of the Assured’s liability for sal services (as defined below) rendered to the insured
Aircraft; but in the event of Aircraft being under insured such indemnity shall be reduced
in the proportion that the insured value of the Aircralt bears to its sound value at the
time of the accident. Provided always that such salvage services shall have been rendered in
respect of a risk covered by this Policy and that any amount p:znblo under_this Clause
shall not increaso the limit of Underwriters’ liability beyond that stated in Section 1.

In the event of the insured Aircraft rendering salvage services (as defined below) the
Underwriters hereby agree to hold covered the risks insured by this Policy in respect of deviation

teyond the geographical limits stated in the Schedule vided iate notice be given to

the Underwriters and any additional premium requ.iruf gom
In addition the Underwriters will indemnify the Assured in of all sums which
the Assured may become legally liable to pay for the raising, removal, di or destruction of
the wreck of the insured t from boue i udatl\ojnri.dicﬁgof&
{ Ml

3 d.:lyh“ or tidel water

harbour or conservancy authority; that Underwriters’ liability for such indemni

not exceed 1% of the value in the Schedule against such Airceaft.

be nr:&t‘wi‘mundim nr.ygmg contained ’heuin & the contrary the Undnwﬂhi!: -ln‘l:' nok
or sue ur or for gen average contributions, save 0 as

mqmyhﬂmmbumuhmcm

DEFINITION.
“Sdmmﬁm”nhﬂhdumdhmnymimm&mdz‘mhrdnﬁonb

the Insured Aircraft in, on or over the sea or any tidal water or on oc over shores of the sea

orwyﬁddws&er,inmmmwmmﬁywhwwﬂmmwwm

or under contract, had they been rendered oe in relation to » vessel.

12/6/5%

Aviation 8
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AIRCRAPFT LAYINQG.UP RETURNS CLAUSE
(dpproved by Ml Avigtion Underwriters® dossocistion.)

IN THE EVENT of the sircraft hereby insured being laid up, the Flight and
Taxying cover under all sections of this insurance will be suspended Jurmgbﬁo period
of lay-up and credit therefor will be adjusted on expiry of this insursnce subject to the
following conditions:—

1. Notice must be given to the Underwriters by the Assured prior to the date of
inception and also npon"mmiuﬁon of lay-up. v P

3. No return of premium ehall be made: —

(a) in respect of the period of the annual renewal of the Certificate of
Airworthiness including any work necessitated thereby

(b) unless the period of lay-up is of at leass 30 consecutive days, but should
the period defined in () occur during lay-up then the Assured shall be
entitled to add the lay-up days prior to and subsequent to the mod
defined in (a) in computing the period of 30 days or more for which s
return may be made

(o) if & claim in respect of the aircraft concerned has been made on this
insurance.

Subject always to the foregoing conditions the return shall be 75 per cent. of pro rata
of the difference between the anuual hull risk premium and the annual ground risk
premiumn (as agreed by the Underwritars) for the actual period of lay-up ss doﬁud abave,

In the event of the aircraft being laid up for s period of 30 consecutive days oe
more, & part only of which attaches to this insurance snd part to the annual renewal
lusurance, then this insurance shall return premium for such proportion of the total
period of isy-up as the number of days & ing hereto bears to such total period.

5/4/08
Aviation 28



BREACH OF WARRANTY ENDORSEMENT
(Approved by Lioyd's Avietion Underwriters’ Association)

Attachiog to and forming part of Policy No. on aircraft C.A.A.
[deatification Mark which is encumbered by a lien in the amount of
$ payable {a instalments of § each,
the last instalment being due The said liea is beld
by

(hereinafter called the Lienholder)
In consideration of an additional premium of § IT 1S

UNDERSTOOD AND AGREED THAT:

1. The insurance afforded by the Policy shall not be invalidated as regards the interest
of the Lienholder by any act or neglect of the Insuied except that an cnrnu in title or
ownership of the aircraft, conversion. embezzlement or secretion by the {nsund in possession
of the arcraft are not covered hereunder; FROVIDED HOWEVER THAT: :

A. If the Insured fails, on demand of the Underwriters to pay emium dus
under this policy, the Lienholder shall pay such premium; andw premt

B. The Lienholder shall notify the Underwriters of any increase of hazard which
comes to the Licnholder’s attention and if not permitted by the policy, it shall
be endorsed thercon, the Lienholder agreeing to :ay any additional required
premium if the Insured shall fail to do so on demand of the Underwriters.

It is, bowever, further understood aad agreed by the parties concerncd that the protection
afforded to the Lienholder by the terms of this endorscment is limited to the perils covered
under the policy and for which a specific premium charge has been made.

2. It the Insured fails to render proof of loss within the time granted in the policy condi.
tions, the Lienholder shall do so within 60 days thereafter, in form and manner as provided
by the policy and further shall be subject to the provisions of the policy relating to appraisal
and time of payment and of bringing suit.

3. Whenever the Underwriters shall be liable to the Lienholder for any sum for loss or
damage under this policy and shall claim that as to the Insured, no liability therefor existed,
their liability under the terms of this endorsement shall not in any event exceed the amount
of the lien set forth above, less the amount of all matured instalments and less uncarned
interest or carrying charges and unecarned financed insurance premium, if any.

4. The Underwriters reserve the right to cancel this policy at any time as Erovided by
its terms but in such case notification shall be given the Lnenho&r_ when not less than 10 days
thereafter such cancellation shall be effective as to the interest of said Lienholder therein and the
Underwriters shall have the right, on like notice, to cancel this endorsement.

5. Upon payment of any sum to the Lienholder as provided hereunder, the Underwriters
shall to the extent of such pavment be thereupon legally subrogated to all the rights of the
Lienholder under all securities hecid as collateral to the dedt and the Lienholder shall assign
and transfer to the Underwriters all instruments of security pertai to the aircraft; but no
subrogation shall impair the right of the Lienbolder to recover the full amouat of bis claim.

13/1/%9
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PASSENGER VOLUNTARY SETTLEMENT ENDORSEMENT

(FOR ATTACHAMENT 70 LLOYD's Amncrarr LiamLiTy Poricy (UBA.))
(dpproved by Lloyd’s Aviation Uularvn'un' lmcn'diu)

1. In conndcnhon of nn addxuond m of § uﬂ‘d that the Underwriters
will at the request of and m ess O leplhbﬂnyofmondhmnd offer sottlement on the
basis of the benefits herei set forth in reapect of bodily injuz .cddonhﬂy sustained by nz
passeuger provided that at the time of any accident injury Coverage “
(Passenger Bodily Injury Liability) of the policy is effective g respect o( neh accident.

2. LIMITS OF SETTLEMENT

Iordcnthorformulloaoltwollmbiottohlh-ol to(twoquortotd!o-ol
one limb and total losa of sight of one eye the amount shall not excesd the amount
vxpressed as the limit of sctilement for * each " in the schedule of this Endorsement; or

For total loss of one limb or total loss of .?z of one eye the amount offered shall not ueeul
mlwtl)xm" of the amm:.nt expressed as the limit of settlsment for “ each pasesnges * in the schedule
o is dorsemen

For permancat total disablement ot!nt than by loss of limbs or sight the amount offered
shall not excred the amount expressed as of settlement for “ cach passenges” in the
schedule of this Endorsement.

Subject to the limit foe “ each mﬁ” the total o! the amounts which the Undarwrim-
<hall ofter on account of death or other sustained y two or more passsngers lm!e:“
accildent shall not execed the amount expressed as the limit of nwumat foe “cach
in the schedule of this Endorsoment.
 DT0% OF A LruB~ loss by physical tiom of » hand at or abave the wrish

‘1 means ) 'y or &
-'rolzfnotat-oraba"ﬂn ankle. fepars

mSSOFSIGuT'mmlmddm'hkhhwﬂMubom‘mﬁnmd

lT‘mvl;"bb b"E‘Wl'i‘ 'I!:)‘l‘AZh Fkunﬁx.wm dissblement which has for twelve months

from the date of the accident necessarily and contingously disabled the passsuger from atten

to business or occupation of any and kind or if he has no business or occupsation

him immediately and continuoualy to the house and pmvenud him from .tundin. to of hil
usual dutmt.(n any) sud at the vxpiry of that twelve months period being beyond
improvemen

4. ADDITIONAL EXCLUSIONS .
This Endorsement does not cover death of or bodily injury to any passenger csused by
(a) his sulcide oe attem suicide or intentional self-injury or own criminal oe felonious ach
or by his own act w! in & state of insanity or intoxication.
(b) Jdiscase or natural causes, or medical oe nuhdt.munut( where such treatment

hmnd«ednoeauybybodﬂymwu by accidend the scops of this
Endorscinent).

B-27
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C

5. ADDITIONAL CONDITIONS

(a)

The Insured shall furnish, as s00n aa practicabls after cach request from the Undecwriters,
ressonably obtainable information pertaining to injuries summd by passengers. Iu the
event of death immediate notice must be sent to Underwriters.

(b) In considerstion of any settlement under the provisions of tt's Endorsement and as »

¢} Tt is agreed that
(@ is deleted. The

condition precedent thereto, the injured passenger sud any persos haviag a cause of
action for such injuries, or in the event of death the persom or persons having a cause of
actiop for the death. shall in the maaner required by the Underwriters, execute a fuli
legal release of all claims for damages sgainst the Insured and/or the crew of the sircralt
and /or any employes of the Iusured and/or any person whom the Insured has agreed to
indemnify or hold harmless except claims for which the Insured or any Company as his
Josurer may be held lisble under sny Workmen's Compensation Law. If the injured
passenger of any rmn claiming by, t or undee him shall fail to accept in writing
within thirty (30) days from the date of offering the voluntary settlement under the
provisions of this Endorsement or to execute the necessary release then the Underwriters
inay withdraw the offered voluntary settlement, without notice, in which circumstances
the Underwritets will no longer be bound by the undertakings expressed in the preceding
paragraphs. 1t subsequent to an offer of voluntary ssttiement made in respect of
any passenger any claim suit or demand is or prosscuted the Insured for
dan on account of such bodily injariss or death, such claim suit or demand shall be
counsidered as refusal to accept such voluntary settlement and the obligations of the
Underwriters as axpressed in Coverage “ C” (Passenger Bodxlll. Liability) of the
policy to which this Kndorsement is attached, shall be available as fully and completely
as if this Endorsement had not besn issued.
as respects the isions of this Endorsement Exclusion (8) of the Policy
X 'which, may be eed o sstialy that cbligation Toe which the Tosured ot his
any payment w! ma ol wi or his
Insurer may be held h’nhh under & Workmen's Compensation Law neither shall this
Endorsement appiy to loss suffered by passengers carried for hire or reward or by pilols
or other members of the crew of the aircraft.

(d) This Endorssment also covers (subject otherwise to its terme, conditions and exclusions)

(e}

death from drowning or death or disablement from exposure as the direct result of
misfortune to the aircrafl in connection with a fight covered hereunder.

period of ti or & maximum period of ove Yyesr,
onmimod dlm:;dllblo evidences, shall
in ciccumstances ing them

() Except as provided by Conditions (d) and (e) adove accidental death shall not be
presumed by reason of the dissppearance of any passsnger.
The Schedule
Description of Aircraft
F.A.A. Reg. No. Make, Model and Declared Maximum number
Type*® of Passengers to be carricd
at any one tinuc.
® Landplane, Seaplans, Skiplane, Ampbhibiaa or Rotorerafs
Limits of Settiement
Each Passenger Each Accident

It is understood and that, except as specifically provided in the foregoing to the
con , this Endorsement is sub; to the terms, exclusions, conditions and limitatioas of the
policyu"tz which it is attached. foct
8/12/81
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NOISE AND POLLUTION AND OTHER PERILS EXCLUSION CLAUSE

I. This Policy does not cover claims directly or indirectly occasioned by, happening through or in
consequence of : —
(a) noise (whether audible to the human ear or not), vibration, sonic boom and any
phenomena associated therewith,

(b) pollution and contamination of any kind whatsoever,
(c) electrical and electromagnetic interference,
(d) interference with the use of property;

unless caused by or resulting in a crash fire explosion or collision or a recorded in-flight emergency
causing abnormal aircraft operation.

2. With respect t0 any provision in the Policy concerning any duty of Underwriters to investigate or
defend claims, such provision shall not apply and Underwriters shall not be required to defend
(a) claims excluded by Paragraph | or
() a claim or claims covered by the Policy when combined with any claims excluded by
Paragraph | (referred to below as ‘‘Combined Claims'').

3. Inrespect of any Combined Claims, Underwriters shall (subject to proof of loss and the limits of
the Policy) reimburse the Insured for that portion of the following items which may be allocated to the
claims covered by the Policy:

(i) damages awarded against the Insured and
(ii) defence fees and expenses incurred by the Insured.

4. Nothing herein shall override any radioactive contamination or other exclusion clause attached
to or forming part of this Policy.

AVN. 468
(12.1.72.)



26.8.7
AVN.438

WAR, RI-JACKING AND OTHER PERILS EXCLUSION CLAUSE
: (AVIATION) "

This Policy does not cover claims caused by

(a)

(b)

©
@

()
n

(g

War, invasion, acts of foreign enemies, hostilities (whether war be declared
or not), civil war, rebellion, revolution, insurrection, martial law, military or
usurped power Or attempts at usurpation of power.

Any hostile detonation of any weapon of war employing atomic or nuclear
fission and/or fusion or other fike reaction or radioactive force or matter.

Strikes, riots, civil commotions or labour disturbances.

Any act of one or more persons, whether or not agents of a sovereign Power,
for political or tevrorist purposes and whether the loss or damage resulting
therefrom is accidental or intentional.

Any malicious act or act of sabotage.

Confiscation, nationalisation seizure, restraint, detention. appropriation,
requisition for title or use by or under the order of any Government (whether
civil military or de facto) or public or local authority.

Hi-jacking or any unlawful seizure or wrongful exercise of control of the
Aircraft or crew in flight (including any attempt at such seizure or control)
made by any person or persons on board the Aircraft acting without the
consent of the Insured.

Furthermore this Policy does not cover claims arising whilst the Aircraft is outside
the control of the Insured by reason of any of the above perils. The Aircraft shall be
deemed (0 have been restored to the control of the Insured on the safe return of the
Aircraft to the insured at an airfield not excluded by the geographical limits of this
Policy, and entirely suitable for the operation of the Aircraft (such safe return shall
require that the Aircraft be parked with engines shut down and under no duress).
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D.o.T. REGULATIONS 14 CFR PARY 208

(HEREINAFTER CALLED “PART 208" AIRCRAFT ACCIDENT LIABILITY INSURANCE

Auaching to and forming part of Policy No.
Issued in the name of
IT IS UNDERSTOOD AND AGREED THAT:—

2.

s.

The poli wmmmuhnmumWIonWh
mmmmma

Such coverage shall be within the limits of Kability in the policy and not in addition 10 or in excess

MmﬁlmﬁuwﬂmwMutMnmwwdﬁt&
appropriate notice.
%smmmummmrmﬁnm“mmwmmdm
(i) War Exclusions Clause AVN4SB aphs (a) and (b) o equivalent clause(s). °
(if) Noise and Pollution and Ocher Perils AVN46B or equivalent clause(s).
(iii} Avistion Radioactive Contamination Exclusion Clause AVN3$ or equivalent clause(s).
(iv) Wy 10 of sickness disesse or death of any employes arising out of and in the course of

%) lmloadmmofmywudmdhﬂwhndmumw“
the Insured. &

If Insurers are called upom (0 provide 1o the Insured in with Part 205 including
¥ limitations



D.o.T. 14 CFR PART 208

The insurance being subject 10 Do T, 141 CFR Part 205, it is agreed beteween the Broker and
Insurers hereon that,

I The Intermediary is heveby authorised 10 issue the appropriate certiflicate on behall of the
Insurers hereon.

2 The Broker and or the Intermediary accept responsibility for ensuring thae a Centificate is
issued with cach new policy or renewal which shall cancel and replace all previously issued
Certificates and that a capy of this Certificate, together with any amendmen(s) or cancellation,
be lodged with the leading Company and the teading Lloyd's Insurer.

3. When any one of the two leading Lloyd's or two leading Company Insurers gives notice of
cancellation to the Broker within 30 days prior 10 expiry of the policy. then such notice shall
apply for all Insurers hereon and the Broker accepts responsibility for giving prompt notice 10
the D.o.T. and the Insured in respect of such cancellation. Nevertheless any Insurer {or his own
participation may give notice withint he terms and conditions of the policy at any time.

1. In the evemt of the leading Insurer not giving notice of cancellation, the Broker shall give
natice 1o the Insured and 10 the D.0.T., such notice 10 be effective 10 days after receipt by the
D.0.T. but in no case later than 30 days from ieh daie of expiry of the poticy.

AVS. 102 (ULS.A)
22.7.88.

D.9.7. Aspyisyons 14 CER Part 208
REINSURANCE

It is noted and agreed that the Reinsured hereon has endorsed the original policy with AVN 57 (or
such other clauses as may be agreed) falling under D.o.T. Regulations 14 CFR Part 205.

All Ilei'nsurcrs hereon agree to follow except that their Liability will cease on (A4 ) unless
otherwise specifically agreed by all reinsurers hereon.

* Hereon insert expiry date of policy.

AVN. 58 (R)
5.2.1962
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50/80 PROVISIONAL CLAIMS SETTLEMENT CLAUSE

WHERFAS the Insured has in full force and effect

A)

a "Hull All Risks™ policy which inter alia contains the War Hijacking and Other Perils
Exclusion Clause (AVN. 48B)/the Common North American Airline War Exclusion Clause,
and

a “Hull War Risks” policy which inter alia covers cerwin of the risks excluded by AVN. 488/
the Common North American Airline war Exclusion Clause in A) above

NOW IT IS HEREBY UNDERSTOOD AND AGREED THAT

in the event of loss of or damage 10 an aircralt idenified on the schedule of aircralt forming
part of this policy and where agreement is reached between the “Hull All Risks” Insurers and
the ““Hull War Risks" Insurers that the Insured has a valid claim under one or other policy
where nevertheless it cannot be resolved within 21 days from the date of occurrence as 1o
which policy is liable, each of the aforementioned groups of insurers agree, WITHOUT
PREJUDICE to their liability, 10 advance to the Insured 50% of such amount as may be
mutually agreed between them until such time as a final settlement of the claim is agreed

PROVIDED ALWAYS THAT

(i) the “Hull All Risks” and ""Hull War Risks* placing slips are identically endorsed with this

provisional claims settlement clause

(ii) within 12 months of the advance beign made all Insurers specified in (i) above agree 10 refer

(iii)

(iv)

the matter to arbitration in London in accordance with the Statutory provision for arbitration
for the ume being in {orce

once the arbitration decision has been conveyed to the parties concerned, the “Hull All Risks™
Insurers or the “Hull War Risks’ Insurers as the case may be shall repay the amount
advanced by the other group of Insurers together with interest for the period concerned which
is 10 be calculated using the London Clearing Banks’ Base Rate

if the “Hull All Risks and ""Hull War Risks” policies contain differing amounts pavable, the
advance will not exceed the lesser of the amount invoived. In the event of Co-insurance or
risks involving uninsured proportion(s). the appropriate adjustment witl be made.

AVS. 103
(12.10.83)

0
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Your All-Clear Aircraft Policy

Because people use aircraft for a wide variety of
purposes—business, recreational or a combination of
both—your All-Clear Aircraft Policy has been designed to
allow you to tailor your coverage to meet your individual
flying needs. Your All-Clear Aircraft Policy can provide you
with Liability Coverage, Medical Coverage and Aircraft
Physical Damage Coverage. The coverage you currently
have is indicated on the Coverage Summary page.

We want you to understand your coverage. So, we've
written this policy in clear, easy-to-understand language.

Throughout this policy the words you and your refer to
the person or organization named on the Coverage
Summary page. We, our and us mean the insurance
companies listed on the front page of your policy who are
individually and together responsible under this policy.
Aviation Managers means United States Aviation Under-
writers, Inc.

Policy period. This policy will begin and end at the time
and on the dates shown on the Coverage Summary page.

When and where you are covered. You are covered for
occurrences that take place during the policy period while
your aircraft described on the Coverage Summary page is in
the United States and its territories and possessions,
Canada, Mexico, the Bahama islands, or while enroute
between these piaces.

Policy Limits. The limits of your coverage are shown on
the Coverage Summary page. These limits are the most we'll
pay for: (1) Damage or loss of your aircraft; (2) bodily injury
caused by your aircraft, including sickness, disease, mental
anguish or death; (3) property damage caused by your
aircraft, including the loss of use of the property. If two or
more aircraft are protected under this policy, the iimits of
coverage apply separately to each aircraft.

What Is an sircraft? Your aircraft includes your airplane
or rotorcraft and any operating, navigating or radio
equipment that’s usually attached to the aircraft. Parts of
your aircraft that are temporarily removed are also inciuded
as long as they're not replaced by other parts. Any tools and
repair equipment standard for your type of aircraft are also
included.

i you have a loss. If an occurrence happens, you should
notify the Aviation Managers in writing as soon as
reasonably possible. Include the time and place of the
occurrence and the names and addresses of any injured
people and witnesses. By an occurrence we mean any
accident or continuous or repeated exposure to conditions
which you don't expect to happen resulting in bodily injury
or property damage. All injury or damage resulting from
generally the same conditions will be considered one
occurrence.

You agree to notify the police if your aircraft orany of its
parts is stolen. You will aiso send us copies of all legal
documents if you're sued or someone files a claim against
you.

You agree to help us in obtaining and giving evidence,
attending hearings and trials, and getting witnesses to
testify. And you won't make any statements without our
permission, except to government officials.

What's more, you agree not to voluntarily make any
payments or take on any other legal responsibility without
our permission. |f vou do, we may not reimburse you even if
the loss or expense may have been covered by this policy. Of
course, we will reimburse you for money spent for
emergency first aid to others at the time of an accident.

Assignment-transfer. Neither you nor any other person
or organization covered under this policy can transfer your



interest under the policy without the written consent of the
Aviation Managers.

I you die during the policy period, your legal
representatives are covered while settling your estate
provided the Aviation Managers are notified within 60 days of
your death.

Changing this policy. You can change your coverage by
having the Aviation Managers add an endorsement to this
policy. Notice to your agent will not change the terms of this
policy nor stop us or the Aviation Managers from enforcing
any of our rights under it.

Cancelling this policy. You can cancel this policy at any
time. We or the Aviation Managers have the same right.

You can cancel this policy by telling us in writing when in
the future you want your coverage to end. We will compute
the premium we've earned using the customary short rate
table and procedure. Any premium we have not yet earned
will be returned to you.

We or the Aviation Managers can cancel this policy by
mailing or delivering notice to you at the address shown on
the Coverage Summary page at least 30 days before the
cancellation date. If, however, this policy is being cancelied
because you didn't pay a premium, only 10 days notice will
be provided. The mailing or delivery of the notice will be
sufficient proof that you were notified.

We will compute the premium we've earned based on the
percentage of the policy period that has been used at the
time of cancellation. Any premium we have not yet earned
will be returned to you.

Legsl actions. Each of us named on the front cover of
this policy, or the Aviation Managers, can bring a suit against
you if you fail to pay a premium when it's due, or fail to live up
to the terms of this policy in any other way. Any judgment
involving one of us or the Aviation Managers will be binding
on all.

State laws. If any terms of this policy conflict with state
law, we’ll comply with that law.

Limitations on use. To be covered under this policy the
aircraft must be owned, maintained or used only for the
purpose described on the Coverage Summary page and
flown only by a pilot or pilots described there. The aircraft
must also be registered under a “Standard” Category
Airworthiness Certificate issued by the Federal Aviation
Administration (FAA), or its foreign equivalent,

if you have other insurance. |f you have other insurance
covering a loss that's also covered by this policy, we'll pay
only our share of any claim. We will figure what percentage
the applicable limit of coverage for this policy is of the total
amount of ali valid and collectible insurance covering the
loss. We will pay this percentage. For example, if you have a
$5,000 limit under your Coverage for Property Damage and
the total amount of ail insurance against the loss is $10,000,
we'll pay 50% of the loss.

This section does not apply to any insurance purchased
as excess insurance. Excess insurance is insurance which
becomes effective only when all other valid and collectible
insurance covering the loss has been exhausted.

Similarly, coverage for Othér Aircraft, Substitute
Aircraft or for Newly Acquired Aircraft will be considered
excess insurance and won't be atfected by this section.

However, if any other insurance covering the loss was
written through the Aviation Managers, the limit of coverage
that applies under this policy will be reduced by the limit of
coverage under the other insurance.

Our right of recovery. |f we pay a claim under this policy,
we will take over your right to recover that amount from any
other person or organization. You agree not to do anything
that will interfere with our chances of recovery and agree to
cooperate with us.

Your Liabllity Coverage

Following is a description of your coverage under this
policy for liability claims made against you. Check your
Coverage Summary page to see which coverage you have.

Combined coversge for bodily injury and property
damage. If you have this coverage we’ll pay claims for bodily
injury, mental anguish and damage to someone else's
property resulting from the ownership, maintenance or use
of the aircraft.

We will also pay claims for bodily injury, mental anguish,
and damage to someone else’s property resulting from your
use or maintenance of a parking or storage area where you
keep your aircraft, provided the parking or storage area isn't
owned by you or leased to you for more than 30 days. Butwe
won't pay more for all injury and damage in any one occur-
rence than the limit of coverage shown on the Coverage
Summary page.

Combined coverage for bodily Injury (except to
passengers) and property demage. |f you havethis coverage
we'll pay claims for bodily injury and mental anguish and
damage to someone else's property resulting from the
ownership, maintenance or use of the aircraft, except bodily
injury and mental anguish claims by a passenger in your
aircraft. A passenger is anyone who enters your aircraft to
ride in or operate it.

We will also pay claims for bodily injury, mental anguish,
and damage to someone else’s property resulting from your
use or maintenance of a parking or storage area where you
keep your aircraft, provided the parking or storage area isn't
owned by you or leased to you for more than 30 days. Butwe
won't pay more for all injury and damage in any one occur-
rence than the limit of coverage shown on the Coverage
Summary page.

Coversge for bodlly injury to anyone but psssengers. |t
you have this coverage, we'll pay claims for bodily injury and
mental anguish to anyone—except a passenger—who is
injured resulting from the ownership, maintenance or use of
your aircraft. A passenger is anyone who enters your aircraft
to ride in or operate it.

We will also pay for claims for bodily injury and mental
anguish resulting from your use or maintenance of a parking
and storage area where you keep your aircraft, provided you
don’t own or lease the parking or storage area for more than
30 days.

Two limits apply to this coverage. The “each person”
limit, which is the most we'll pay for injury to any one person
resulting from any one occurrence including damages for
care and loss of services. And the “each occurrence” limit,
which is the most we'll pay in any one occurrence no matter
how many people or organizations are invoived.

Coverage for bodily Injury to psssengers only. If you
have this coverage we'll pay claims for bodily injury and
mental anguish to any passenger in your aircraft who is
injured resulting from the ownership, maintenance or use of
the aircraft. A passenger is anyone who enters your aircraft
to ride in or operate it.

Two limits apply to this coverage. The “each person”
limit, which is the most we'll pay for injury to any one
passenger resulting from any one occurrence including
damages for care and loss of services. And the “each
occurrence” limit, which is the most we'll pay in any one
occurrence no matter how many people are involved.

Coverage for property damage. If you have this
coverage we'll pay claims for damage to someone else’'s
property resulting from the ownership, maintenance or use
of the aircratt.



We will also pay claims for damage to someone eise's
property resuiting from your use or maintenance of aparking
or storage area where you keep your aircraft, provided you
don’t own or lease the parking or storage area for more than
30 days. But we won't pay more for damage in any one occur-
rence than the limit of coverage shown on the Coverage
Summary page.

Who's covered

Besides you, certain other people and organizations are
aiso covered under Your Liability Coverage. The words you
and your, throughout this section, also include these other
people and organizations.

They are:

e Anyone who is using or riding in your aircraft with your
permission.

* Any person or organization that is legally responsible for
the aircraft that you are using or that is being used with your
permission.

Each person or organization is covered separately. But
we won't pay more for all injury and damage in any one
occurrence than the limit of coverage shown on the
Coverage Summary page.

Who's not covered

Although the person or organization named on the Cov-
erage Summary page is covered, we won't cover any
liability claim against:
e Any other person or organization or their agents or
employees that manufacture or sell aircraft, aircraft engines
or aircraft accessories. Nor will we cover people or
organizations that operate an aircraft repair shop, aircraft
sales agency, aircraft rental service, commercial flying
service or flying school or any person engaged in
commercial aviation. Your employees, however, are covered
against claims while performing any of these duties as part of
their work for you.
s Any employee who, while working within the scope of his
or her job duties, injures someone who works for the same
employer.

Additional liabliity coverage

All payments described in this section are in addition to
the applicable limit of liability coverage shown on the
Coverage Summary page.

Defending suits. We will defend any liability suit
brought against you for bodily injury or damage to property,
even if the suit is groundless. We will also pay all costs of
your defense, including investigation and court costs. We
may investigate, negotiate and settle any claim or suit if we
decide this is appropriate.

Bonds. We will pay premiums for appeal bonds and
bonds to release any property and personal belongings that
are being held as security. Any bail bond you may require
because you violated a law or regulation during this policy
period will also be paid for—up to $250 for each bond.
However, we are not under any obligation to apply for or
furnish these bonds.

interest. We will aiso pay any interest on any part of a
judgment we are paying.

Expenses. We will aiso reimburse you for all reasonable
expenses you incur while helping us at our request. We
won't, however, pay for the loss of earnings or salaries of you
or your employees.

And we'll pay all medical and surgical expenses you
incur while providing immediate medical treatment at the
time of an accident or occurrence.

Suits for Hability payment

No suit or other legal action to recover payment under
this policy can be brought unless you have complied with all
of its terms and a court has entered a judgment against you.
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Liabliity claims we won't cover
Although your All-Clear Aircraft Policy provides you
with broad liability coverage there are a few claims it will not
cover.
® Alrcraft. We won't cover claims for damage to your
aircraft covered under Your Liability Coverage section of this
policy.

*Assumed llability. We won't cover any liability you
assume under a contract or agreement other than an airport
contract you sign with a governmental body so you may use
an airport.

o intentionsl injury. We won't cover claims for intentional
injury or property damage caused by you or at your
direction, except to prevent a highjacking or other
dangerous interference with the operation of an aircraft.

sWorkers' compensation. We won't cover any liability
claim that's covered under a workers' compensation,
unemployment compensation, disability benefits law or
similar law. Nor will we cover claims for injury to your
employees while they're actually doing work for you, except
for liability you assume under a contract or agreement you
sign with a governmental body so you may use an airport.
But we will cover claims brought by those domestics that you
are not required to cover under workers’ compensation.

*Property damage. We won't cover damage to any
property you own, rent, control or transport. But we will
cover the personal effects and baggage of each passenger in
any one occurrence for up to $500. We will also pay up to
$10,000 during the policy period for damage to hangars and
their contents you don’t own.

Financisi Responsibilily Laws

If this policy is certified as proof of insurance under any
aircraft financial responsibility law, we will pay up to the
limits of liability required by such law. But we won’t pay more
than the limit of coverage that would apply under this policy.
You agree to reimburse us for any amount we are required to
pay under the law that is in excess of what we would other-
wise have paid under this policy.

Please note:
Attach Coverage Summary Page and any endorsements.
This policy is not valid or complete uniess a Coverage

Summary page, approved by the Aviation Managers and
oounmigned by an Authorized Representative, is
attached.

Notice of Annual Meeting

As a policyholder you are automatically a member of
the Liberty Mutual insurance Company.

This means you will receive dividends if they are
declared by their board of directors.

You may vote in person or by proxy at any meeting of
this company.

The Company’s Annual Meeting is at 10:00 a.m. on the
Third Wednesday of each April at the home office in
Boston, Massachusetts.
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Your Aircraft
Physical Damage Coverage

You may also be protected against physical damage to
your aircraft. If you have this coverage, we'll cover you
against risk of physical loss or damage to your aircraft both
while it's on the ground and while it's in flight. A fixed wing
aircraft is in flight from the time it moves forward tor takeoff
and until it completes its landing run. A rotorcraft is in flight
while its rotors are in motion as a result of engine power or
autorotation.

We will consider an aircraft to be lost in flight if it
disappears after take-off and isn’t located or its whereabouts
reported within 60 days.

What we’ll pay

Total loss. If your aircraft is a total loss we'll pay you the
amount shown on the Coverage Summary page for your
Aircraft Physical Damage Limit, less any deductible that
applies.

We will also return any unearned Aircraft Physical
Damage premium to you. We will compute what we've
earned based on the percentage of the policy period that has
expired at the time the aircraft became a total loss. All your
Aircraft Physical Damage coverage will end as soon as we
make the payment, uniess another aircraft is also insured for
physical damage under this policy.

Partial loss—you make repairs. |f the aircraft is only
partially damaged and you make repairs, we'll reimburse
you for the following items less any deductibie that applies:
1. The cost of necessary material and parts of a similar kind
and quality.

2. Wages paid at the current straight-time rate at the place of
repair plus 150% of this amount to cover supervision and
overhead.

3. The cost of transporting by the least expensive
reasonable means: (A) The cost of transporting damaged
parts from the site of the loss to the most practical place
where they can be repaired; (B) the cost of transporting
replacement parts from the place nearest the site of the loss;
or {C) cost of transporting the aircraft to the most practical
place where it can be repaired and then back to the place of
the loss or your home airport, whichever is closer.

Partisl loss—someone eise makes repairs. If your
aircraft is damaged and the repairs are made by someone
else, we'll pay you the following, less any deductibie that
applies:

1. The net cost to you of repairing your aircraft with material
and parts of a similar kind and quality. But we won't pay any
overtime charges.

2. The cost of transporting by the least expensive
reasonable means: (A) The cost of transporting damaged
parts from the site of the loss to the most practical place
where they can be repaired; (BJ the cost of transporting
replacement parts from the place nearest the site of the loss;
or (C) the cost of transporting the aircraft to the most
practical place where it can be repaired and then back to the
place of the loss or your home airport, whichever is closer.

Your In-motion deductible. The In-motion deductible
shown on the Coverage Summary page will apply to any loss
to your aircraft while it is moving. This means you'l first pay
an amount equal to the In-motion deductible. We wili then
pay the remainder of your loss up to the limit of your Aircraft
Physical Damage coverage. An aircraft is in motion
whenever it is moving on the ground or in flight as a result of
engine power or autorotation.

No deductible, however, will apply to losses to your
aircraft caused by an accident with another aircraft that we
insure but which is owned by someone eise.

Your Not in-motion deductible. The Not in-motion
deductible shown on the Coverage Summary page will apply
to each loss to your aircraft while it's not in-motion.

No deductible will apply, however, to any loss to your
aircraft caused by: (1) fire, explosion, lightning, theft,
robbery, vandalism; (2) an accident involving an aircraft we
insure that's owned by someone else; (3) accidental damage
to your aircraft while it's being transported after being
dismantled. For example, while being transported on a
flatbed truck.

What you must do. You agree to give us a sworn Proof of
Loss Statement within 90 days of the loss. You also agree to
aliow us or anyone we designate to question you under oath
and to show us the damaged property and any records you
have to prove the loss.

When we'll pay. We will pay for a loss to your aircraft
within 30 days from the time the agreementis reached onthe
amount of the loss. But you must have complied with the
requirements of this policy. And we'll deduct any premiums
you owe and any other debts you have with us.

Suits for sircraft physical damage payments. No suit or
other legal action to recover payment can be brought under
this policy unless you have complied with all of its terms and
the action is brought within one year after the occurrence
which led to the loss or damage.

Rights against third parties. This insurance is for your
benefit alone and not for any other person or organization.
Except for what you agree to do under an Airport Contract,
you promise not to do anything that will take away our right
to collect for damages caused by others.

Automatic reinstatement. If an aircraft is damaged we'll
reduce the amount of insurance you have on the aircraft by
the amount of damage. Once repairs are begun, we'll
increase your insurance by the value of the completed
repairs, until the original amount of coverage on the aircraft
is restored or this policy expires.

Arbitration of disputes. If we can’t agree with you on the
amount of loss to your aircraft the following procedure will
be used to settle the dispute:

1. You can request in writing that the dispute be submitted
for arbitration. We can do the same.

2. Each willthen select an appraiser and will inform the other
of that choice within 20 days of the initial notification.

3. The appraisers wiil select a competent and impartial
umpire. If the appraisers can't agree on an umpire within 15
days, a judge of the state in which the property is located can
appoint an impartial umpire if asked to do so by you or us.
4. Each appraiser will appraise the loss for each item. If they
don't agree, they'll submit their differences to the umpire.
Agreement by two of the three will decide the amount of the
loss.

You will then pay your appraiser and we'll pay ours. Any
other costs of the appraisal and the umpire wiill be divided
equalily.

Salvage. If an aircraft covered under Aircraft Physical
Damage Coverage is damaged you must do all you can to
protect it from further loss. If you don't, we won't be
responsible for further loss to the aircraft.

We will pay all reasonable expenses you incur in
protecting your aircraft from further loss.

If your aircraft is destroyed and we pay for the total loss,
we can elect to take over the salvage as our property. You
cannot, however, merely abandon the damaged property to
us. It we decide to take the salvage, we can sell it or do
whatever else we want with it.




Alrcraft damage we won't cover.

Although your All-Clear Aircraft Policy provides you
with coverage against risk of damage or loss to your aircraft,
there are a few things it will not cover.

Tires. We won't cover loss or damage to the tires of your
aircraft unless caused by theft, vandalism or malicious
mischief; or directly by other physical damage covered by
this policy.

Wear-tear. We won't cover loss or damage to your
aircraft caused by and confined to wear and tear,
deterioration, freezing, mechanical or electrical breakdown
or failure unless the loss is the direct result of other physicai
damage covered uhder this policy.

For example, if the windshield of your aircraft cracked
by freezing, we won't pay for the windshield. However, if the
cracked windshield is responsible foryou havinganaccident,
we'll pay for the resulting damage to your aircraft.

Embezziement. We won't cover loss or damage to your
aircraft caused when someone with a legal right to possess
the aircraft embezzles or converts it under a lease, rental
agreement, conditional sale, mortgage or other legal
agreement governing the use, sale or lease of property.

War-confiscation. We won't cover loss or damage to
your aircraft caused by declared or undeclared war,
invasion, rebellion or by the seizure or detention of the
aircraft by any government. Nor will we cover damage to
your aircraft done by or at the direction of any government.

Ownership. We won't cover loss or damage to your
aircraft if your position of ownership changes from that
stated on the Coverage Summary page. For example, if you
sell or mortgage your aircraft.

Your Medical Coverage

We will pay all reasonable medical expenses that
passengers, pilots and crew members, including you, incur
within one year from the date of an accident. But the aircraft
must have been used by you or with your permission when
the accident occurred. Reasonable medical expenses
inciude the necessary cost of medical, surgical, dentai,
ambulance, hospital, professional nursing and funeral
services.

What we'll pay. The amount shown on the Coverage
Summary page for “each person” is the most we'll pay for all
medical expenses for one person in any one accident. We
won't, however, provide medical services to anyone or their
employees until any medical benefits covered under workers'
compensation have been deducted.

Whom we'll pay. We can pay each injured person
directly or we can pay the hospital or any other organization
that provided service. Any payment we make will be applied
against the limits of your medical coverage and won't be an
admission of legal responsibility by us.

Proof of loss. As soon as reasonably possible after the
accident an injured person or someone representing him or
her must give us written proof of the claim. An injured person
must also submit to physical examination by any doctor we
select whenever we reasonably ask. You will also help us
obtain medical reports and copies of records.

Suits for medical payment. No suit or other legal action
to recover payment can be brought under this policy uniess
you have complied with all its terms and at least 30 days have
elapsed since the required proof of claim has been given to
the Aviation Managers.
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Your Coverage
For Other Alrcraft

Other aircraft. If you own the aircraft described on the
Coverage Summary page alone or as a co-owner with your
spouse, your Liability or Medical Coverage under this policy
will also cover you and the following people while you or they
are lawfully using another aircraft with your permission:

e Your spouse living in the same household.

¢ If you are a corporation, any of your executive officers,
while they are using another aircraft on your behalf for
business purposes.

We won't, however, cover the use of the other aircraft if
the Coverage Summary page allows you to charge people for
using your own aircraft. We also won't cover any aircraft that
is owned or used on a regular or frequent basis by any of the
peopie listed above or their empioyers, or members of their
househoid or by an executive officer if you are a corporation.
Nor will we cover you if you are leasing the aircraft described
on the Coverage Summary page to someone else.

Substitute sircraft. |f you are temporarily using another
aircraft because your own has broken down, is damaged or
needs servicing or repair, we'll continue to provide you with
the same Liability and Medical Coverage as you have under
this policy. But we won't cover the legal responsibility of
anyone insured under this policy who owns the substitute
aircraft. Nor will we cover the legal responsibility of any
agent or employee of the owner of the aircraft.

Newly acquired aircraft. |f you become the owner of
another aircraft during the policy period, we'll cover it under
this policy provided you notify the Aviation Managers within
30 days after you get it, pay an additional premium, and:
1. The aircraft replaces an aircraft described on the
Coverage Summary page.

2. Or it is an additional aircraft and we insure all the aircraft
you own at the time you buy it.

Unless you and the Aviation Managers agree differently
in writing, new aircraft are covered up to the following
amounts:

Lisbliity & Medicsl Coversge:

Replacement Alrcraft. Same Coverage and Limits of
Coverage as on replaced aircraft.

Additions! Aircraft. Same Coverage and Limits of
Coverage as on your aircraft having the most similar
passenger capacity, not counting the crew.

Alrcraft Physicsl Damage Coverage:

Replacement Aircraft. Same Coverage and deductibles
as on replaced aircraft. We'll pay the actual amount you paid
for the aircraft.

Additional Aircraft. Same Coverage and deductibies as
on aircraft having the most similar Limit of Coverage. We'll
pay the actual amount you paid for the aircraft.

oY »w Forated
a@ers

John V. Brennan
President
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Various provisions in this policy restrict coverage. Read the entire
policy caretully to determine rights, duties and what is and is not
covered.

Throughout this policy the words “you” and “your” refer to the
Named Insured shown in the Declarations. The words “‘we,” “‘'us”
and “our” refer to the Companies named on the face of this policy,
which are collectively called the Company, and who do jointly and
severally provide this insurance. “Aviation Managers” means
United States Aviation Underwriters, Inc.

The word “Insured” means any person or organization qualifying
as such under Section lI: Who is an Insured.

Other words and phrases that appear in quotation marks have
special meaning. Refer to Section V: Definitions.

Section I: Coverages
Coverage A: Bodily Injury and
Property Damage Liability

1. Insuring Agreement.

a. We will pay those sums that the Insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies. No other
obligation or liability to pay sums or perform acts or services
is covered uniess explicitly provided for under Supplementary
Payments: Coverages A and B. This insurance applies only to
“bodily injury” and “property damage” which occurs during
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the policy period. The “bodily inury” or “property damage”

must be caused by an “occurrence.” The “occurrence” must

take place in the ‘coverage territory.” We will have the rgnt and

duty to defend any “suit” seeking those damages. But:

(1) The amount we will pay for damages s ltmited as described
in Section IlI: Limits of insurance;

(2) We may investigate and settle any claim or “sut” at our
discretion; and

(3) Our right and duty to defend end when we have used up
the applicable limit of insurance in the payment of judg-
ments or settlements under Coverages A or B or medical
expenses under Coverage C.

b. Damages because of “bodily injury” include damages claimed
by any person or organization for care, loss of services or death
resulting at any time from the “bodily injury.”

c. “Property damage” that is loss of use of tangible property that
is not physically injured shall be deemed to occur at the ime
of the "occurrence” that caused it.

. Exclusions.

This insurance does not apply to:
a. "Bodily injury” or “property damage" expected or intended
from the standpoint of the Insured. This exclusion does not
apply to "bodily injury” resuiting from the use of reasonable
force to protect persons or property.
b. “Bodily injury” or “property damage” for which the Insured 1s
obligated to pay damages by reason of the assumption of
liability in a contract or agreement. This exclusion does not ap-
ply to liability for damages:
(1) Assumed in a contract or agreement that is an “insured
contract;” or
(2) That the Insured would have in the absence of the contract
or agreement.
¢. “Bodily injury” or “property damage” for which any Insured may
be held liable by reason of:
(1) Causing or contributing to the intoxication of any person;
(2) The furnishing of alcoholic beverages to a person under the
legal drinking age or under the influence of aicohot; or
(3) Any statute, ordinance or regulation relating to the sale, gft,
distribution or use of alcoholic beverages.
This exclusion applies only if you are in the business of
manufacturing, distributing, selling, serving or furnishing alco-
holic beverages.
d. Any obligation of the Insured under a workers compensation,
disability benefits or unemployment compensation law or any
similar law.
e. “Bodily injury” to:
(1) Anemployee of the Insured arising out of and in the course
of employment by the Insured; or
(2) The spouse, child, parent, brother or sister of that employee
as a consequence of (1) above.
This exclusion applies:
(1) Whether the Insured may be liable as an employer or in any
other capacity; and
(2) To any obligation to share damages with or repay someone
else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the
Insured under an “insured contract”
f. (1) “Bodily injury” or “property damage” arising out of the
actual, alleged or threatened discharge, dispersal, release
or escape of pollutants:
(a) At or from premises you own, rent or occupy;
(b) At or from any site or location used by or for you or
others for the handling, storage, disposal. processing
or treatment of waste;
(c) Which are at any time transported, handied, stored,
treated, disposed of, or processed as waste by or for
you Of any person or organization for whom you may
be legally responsible; or
(d) At or from any site or location on which you or any
contractors or subcontractors working directly or
indirectly on your behalf are performing operations:
(i) if the pollutants are brought on or to the site or loca-
tion in connection with such operations; or

(i)} it the operations are to test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize the
poliutants.



{2) Any loss, cost or expense arsing out of any governmentai
direction or request that you test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize poilutants.

Pollutants means any solid, liquid, gaseous or thermal irritant

or contaminant, including smoke, vapor, soot, fumes, acids,

alkalis, chemicals and waste. Waste includes materials to be
recycled, reconditioned or reclaimed.

(3) "Bodily injury” or “property damage" arising out of an
“environmental disturbance” or for sums or awards claimed
as damages to the extent that such sums or awards repre-
sent payment or compensation for the taking of or exercise
of rights with respect to the property of others.
“Environmental disturbance” means:

(a) noise (whether audible to the human ear or not) or
vibration, including sonic boom and similar
phenomena associated with trans-sonic and super-
sonic movement, generated by the operation of aircraft
or any of its parts;

(b) interference with the quiet enjoyment of property by
overflight or other operation of aircraft,

But, “environmental disturbance” does not include noise,

vibration, pollutants or interference resulting from crash or

collision of a vehicle or aircraft operated in an emergency
situation.

. “Bodily injury” or “property damage" arising out of the owner-
ship, maintenance, use or entrustment to others of any aircraft,
“auto” or watercraft owned or operated by or rented or loaned
to any Insured. Use includes operation, including aircraft “in
flight” and “ioading or unioading.”

This exclusion does not apply to:

(1) A watercraft while ashore on premises you own or rent;

(2) A watercraft you do not own that is:

(a) Less than 26 feet long; and

{b) Not being used to carry persons or property for a
charge;

(3) Parking an “auto” on, or on the ways next to premises you
own or rent, provided the “auto” is not owned by or rented
or loaned to you or the Insured;

(4) Liability assumed under any “insured contract” for the
ownership, maintenance or use of aircraft or watercraft; or

(5) “Bodily injury” or “property damage” arising out of the oper-
ation of any of the equipment listed in paragraph f.(2) or £.(3)
of the definition of “mobile equipment” (Section V.10).

. "Bodily injury” or “property damage” arising out of:

(1) The transportation of “mobile equipment” by an “auto”
owned or operated by or rented or ioaned to any insured;
or

(2) The use of “mobile equipment” in, or while in practice or
preparation for, a prearranged racing, speed or demolition
contest or in any stunting activity.

"Bodily injury” or “property damage” due to war, whether or

not declared, or any act or condition incident to war. War

includes civil war, insurrection, rebeliion or revolution. This
exclusion applies only to liability assumed under a contract or
agreement.

“Property damage” to:

(1) Property you own, rent, or occupy;

(2) Premises you sell, give away or abandon, if the “property
damage” arises out of any part of those premises:

(3) Property loaned to you;

(4) Personal property in your care, custody or control;

(5) That particular part of real property on which you or any
contractors or subcontractors working directly or indirectly
on your hehalf are performing operations, if the “property
damage” arises out of those operations; or

(6) That particular part of any property that must be restored,
repaired or replaced because “your work” was incorrectly
performed on it.

Paragraph (2) of this exclusion does not apply if the premises

are “your work” and were never occupied, rented or heid for

rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do not apply

to liability assumed under a sidetrack agreement.

Paragraph (4} of this exclusion does not apply to “property

damage"” to aircraft when your control is solely for the purpose

of fueling or traffic control of an aircraft.

k.

Paragraph (6) of this exclusion does not apply to “property
damage” included in the "Products/Completed Operations
hazard.”

“Property damage” to “your product” arising out of it or any part

of it. .

“Property damage” to “your work” arising out of it or any part

of it and included in the "Products/Compieted Operations

hazard”

This exclusion does not apply if the damaged work or the work

out of which the damage arises was performed on your behalt

by a subcontractor.

“Property damage” to ‘impaired property” or property that has

not been physically injured arising out of:

(1) A defect, deficiency, inadequacy or dangerous condition
in “your product” or “your work”; or

(2) A delay or failure by you or anyone acting on your behalf
to perform a contract or agreement in accordance with its
terms.

This exclusion does not apply to the loss of use of other prop-

erty arising out of sudden and accidental physical injury to

“your product” or “your work” after it has been put to its

intended use.

. Damages claimed for any loss, cost or expense incurred by

you or others for the loss of use, withdrawal, recall, inspection,
repair, replacement, adjustment, removal or disposal of:

(1) “Your product”;

(2) “Your work™; or

(3) “Impaired property”;

if such product, work or property is withdrawn or recalled from
the market or from use by any person or organization because
of a known or suspected defect, deficiency, inadequacy or
dangerous condition in it.

“Property damage” arising out of the appropriation or taking
of property or property rights by governmental power.

. “Bodily injury” or “property damage” arising out of any contest,

exhibition, airmeet, air race, air show, parachute jumping or sky
diving, permitted, sponsored by or participated in by you or
any Insured.

Exclusions c. through n. do not apply to damage by fire to
premises rented to you. A separate limit of insurance applies to
this coverage as described in Section lll: Limits of Insurance.

Coverage B: Personal and
Advertising Injury Liability
1. Insuring Agreement.
a. We will pay those sums that the Insured becomes legally

obligated to pay as damages because of “personal injury” or

“advertising injury” to which this insurance applies. No other

obligation or liability to pay sums or perform acts or services

is covered unless explicitly provided for under Supplementary

Payments: Coverages A and B. We will have the right and duty

to defend any “suit” seeking those damages. But:

(1) The amount we will pay for damages is limited as described
in Section lll: Limits of Insurance;

(2) We may investigate and settle any clam or “suit” at our
discretion; and

(3) Our right and duty to defend end when we have used up
the apptlicable limit of insurance in the payment of judg-
ments or settlements under Coverages A or B or medical
expenses under Coverage C.

This insurance applies to “personal injury” only if caused by

an offense:

(1) Committed in the ‘coverage territory” during the policy
period; and

(2) Arising out of the conduct of your business, excluding
advertising, publishing, broadcasting or telecasting done
by or for you.

This insurance applies to “advertising injury” only if caused by

an offense committed:

(1) In the "coverage territory” during the policy period; and

(2) In the course of advertising your goods, products or
services.

2. Exclusions.
This insurance does not apply to:

a.

“Personal injury” or “advertisng injury:”



(1) Arising out of oral or written publication of material, if done
by or at the direction of the Insured with knowiedge of its
falsity;

(2) Arising out of oral or written publication of material whose
first publication took place before the beginning of the
policy period;

(3) Arising out of the willful violation of a penal statute or
ordinance committed by or with the consent of the Insured;
or

(4) For which the Insured has assumed liability in a contract
or agreement. This exclusion does not apply to liability for
damages that the Insured would have in the absence of the
contract or agreement.

b. “Advertising injury” arising out of:

(1) Breach of contract, other than misappropriation of adver-
tising ideas under an implied contract;

(2) The tailure of goods, products or services to conform with
advertised quality or performance;

(3) The wrong description of the price of goods, products or
services; or

(4) An offense committed by an insured whose business is
advertising, broadcasting, publishing or telecasting.

Coverage C: Medical Payments

1.

Insuring Agreement.

a. We will pay medical expenses as described below for “bodily
injury” caused by an accident:

(1) On premises you own or rent;

(2) On ways next to premises you own or rent; or

(3) Because of your operations;

provided that:

(1) The accident takes place in the ‘coverage territory” and
during the policy period;

(2) The expenses are incurred and reported to us within one
year of the date of the accident; and

(3) The injured person submits to examination, at our expense,
by physicians of our choice as often as we reasonably
require.

b. We will make these payments regardiess of fault These
payments will not exceed the applicable limit of insurance. We
will pay reasonable expenses for:

(1) First aid at the time of an accident;

(2) Necessary medical, surgical, x-ray and dental services,
including prosthetic devices; and

(3) Necessary ambulance, hospital, professional nursing and
funeral services.

. Exclusions.

We will not pay expenses for “bodily injury:”

a. To any insured.

b. To a person hired to do work for or on behalf of any Insured

or a tenant of any insured.

¢. To a person injured on that part of premises you own or rent

that the person normally occupies.

d. To a person, whether or not an employee of any Insured, if
benefits for the “bodily injury” are payable or must be provided
under a workers compensation or disability benefits law or a
similar law.

To a person injured while taking part in athletics.
Included within the “Products/Completed Operations hazard”

. Excluded under Coverage A.

. Due to war, whether or not declaréd, or any act or condition
incident to war. War includes civil war, insurrection, rebellion or
revolution.

SQ ~ @

Supplementary \ ments:
Coverages A anzag

We will pay, with respect to any claim or “suit” we defend:

1.
2.

All expenses we incur.

Up to $250 for cost of bail bonds required because of accidents
or traffic law violations arising out of the use of any vehicie to which
the Bodily Injury Liability Coverage applies. We do not have to
furnish these bonds.

, The cost of bonds to release attachments, but only for bond
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amounts within the applicable limit of insurance. We do not have
to furrush these bonds.

4. All reasonable expenses incurred by the Insured at our request
to assist us in the investigation or defense of the claim or “suit,
including actual loss of earnings up to $100 a day because of time
off from work.

5. All costs taxed against the Insured in the “suit”

6. Pre-judgment interest awarded against the Insured on that part of
the judgment we pay. If we make an offer to pay the applicable
limit of insurance, we will not pay any pre-judgment interest based
on that period of time after the offer.

7. All interest on the full amount of any judgment that accrues after
entry of the judgment and before we have paid, offered to pay. or
deposited in court the part of the judgment that is within the
applicable limit of insurance.

These payments will not reduce the limits of insurance.

Section ll: Who is an Insured

1. If you are designated in the Declarations as:

a. Anindividual, you and your spouse are Insureds, but only with
respect to the conduct of a business of which you are the sole
owner.

b. A partnership or joint venture, you are an Insured. Your
members, your partners, and their spouses are also Insureds,
but only with respect to the conduct of your business.

¢. An organization other than a partnership or joint venture, you
are an Insured. Your executive officers and directors are
Insureds but only with respect to their duties as your officers or
directors. Your stockholders are also Insureds, but only with
respect to their liability as stockholders.

2. Each of the following is also an Insured:

a. Your employees, other than your executive officers, but only for
acts within the scope of their employment by you. However,
none of these employees is an insured for:

(1) “Bodily injury” or “personal injury” to you or to a co-
employee while in the course of his or her employment; or

(2) “Bodily injury” or “personal injury” arising out of his or her
providing or failing to provide professional health care
services; or

(3) “Property damage" to property owned or occupied by or
rented or loaned to that employee, any of your other
employees, or any of your partners or members (if you are
a partnership or joint venture).

b. Any person {other than your employee), or any organization
while acting as your real estate manager.

¢. Any person or organization having proper temporary custody
of your property if you die, but only:

(1) With respect to liability arising out of the maintenance or use
of that property; and
(2) Until your legal representative has been appointed.

d. Your legal representative if your die, but only with respect to
duties as such. That representative will have all your rights and
duties under this Coverage.

e. Any airport manager of yours while acting within the scope of
duties as your airport manager.

3. With respect to ‘mobile equipment” registered in your name under
any motor vehicle registration law, any person is an Insured while
driving such equipment along a public highway with your permis-
sion. Any other person or organization responsible for the conduct
of such person is also an Insured, but only with respect to liability
arising out of the operation of the equipment, and only if no other
insurance of any kind is available to that person or organization for
this liability. However, no person or organization is an Insured with
respect to:

a. “Bodily injury” to a co-employee of the person driving the .
equipment; or

b. “Property damage” to property owned by, rented to, in the
charge of or occupied by you or the employer of any person
who is an insured under this provision.

4, Any organization you newly acquire or form, other than a partner-
ship or joint venture, and over which you maintain ownership or
majority interest, will be deemed to be a Named Insured if there is
no other similar insurance available to that organization. However:
a. Coverage under this provision is afforded only untit the 90th day

after you acquire or form the organization or, the end of the
policy period, whichever is earlier;



b. Coverage A does not apply 1o “bodily injury” or “property
damage" that occurred before you acquired or formed the
organization; and

c. Coverage B does not apply to “personal injury” or “advertising
injury” arising out of an offense committed before you acquired
or formed the organization.

5, If you are a public government, political or municipal corporation
or agency thereof, board, commission or authority created by a
public government:

a. Any etected public official;

b. Any elected or appointed executive;

¢. Any board, commission or authority member.

No person or organization is an Insured with respect to the conduct

of any current or past partnership or joint venture that is not shown

as a Named Insured in the Declarations.

Section lll: Limits of Insurance

1. The Limits of Insurance shown in the Declarations and the rules

below fix the most we will pay regardless of the number of:

a. Insureds;

b. Claims made or “suits” brought; or

c. Persons or organizations making claims or bringing “suits.”

2. The General Aggregate Limit is the most we will pay for the sum of:
a. Medical expenses under Coverage C; and
b. Damages under Coverage A and Coverage B, except

damages because of injury and damage included in the
“Products/Completed Operations hazard.”

3. The Products: Completed Operations Aggregate Limit is the most
we will pay under Coverage A for damages because of injury and
damage included in the “products: compieted operations hazard”

4. Subject to 2. above, the Personal and Advertising Injury Limit is
the most we will pay under Coverage B for the sum of all damages
because of all “personal injury” and all “advertising injury”
sustained by any one person or organization.

5. Subjectto 2. or 3. above, whichever applies, the Each Occurrence
Limit is the most we will pay for the sum of:

a. Damages under Coverage A; and

b. Medical expenses under Coverage C

because of all “bodily injury” and “property damage’” arising out
of any one “occurrence.”

6. Subject to 5. above, the Fire Damage Limit is the most we will pay
under Coverage A for damages because of “property damage”
to premises rented to you arising out of any one fire.

7. Subject to 5. above, the Medical Expense Limit is the most we will
pay under Coverage C for all medical expenses because of “bodily
injury” sustained by any one person.

The limits of this Coverage apply separately to each consecutive
annual period and to any remaining period of less than 12 months,
starting with the beginning of the policy period shown in the Decla-
rations, unless the policy period is extended after issuance for an addi-
tional period of less than 12 months. In that case, the additional period
will be deemed part of the last preceding period for purposes of deter-
mining the Limits of Insurance.

Section IV: Commercial General
Liability Conditions

1. Bankruptcy.
Bankruptcy or insolvency of the Insured or of the Insured’s estate
will not refieve us of our obligations under this Coverage.

2. Duties in the event of occurrence, Claim or suit.

a. You must see to it that we or the Aviation Managers are noti-
fied promptly of an “occurrence” which may result in a claim.
Notice should include:

(1) How, when and where the “occurrence” took place; and
(2) The names and addresses of any injured persons and
witnesses.

b. If a claim is made or “suit” is brought against any insured, you
must see 1o it that we or the Aviation Managers receive prompt
written notice of the claim or “suit”

c. You and any other involved Insured must:

(1) Immediately send us or the Aviation Managers copies of
any demands, notices, summonses or legal papers
received in connection with the claim or a “suit”;
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{2) Authorize us or the Aviation Managers to obtain records
and other\nformation;
(3) Cooperate with us or the Aviation Managers in the investi-
gation, setiement or defense of the clam or “suit”; and
(4) Assist us or the Aviation Mamagers upon our or the Avia-
tion Managers’ request, in the enforcement of any nght
against any person or organization which may be liabie to
the Insured because of injury or damage to which this insur-
ance may also apply.
d. No insureds will, except at their own cost. voluntarly make a
payment, assume any obligation, or incur any expense, other
than for first aid, without 8ur or the Aviation Managers' consent.

. Legal action againstUs. o

No person or orgamzatuon has a right under this Coverage:

a. To join us as a paRtyiar otherwise bring us into a "suit” asking
for damages from an Insured; of

b. To sue us on this Coverage unless all of its terms have been
fully complied with.

A person or organization may sue us to recover on an agreed

settiement or on a final judgment against an Insured obtained after

an actual trial; but we will net be liable for damages that are not

payable under the terms of this Coverage or that are in excess of

the applicable limit of insurance. An agreed settlement means a

settlement and release of liability signed by us, the Insured ang

the claimant or the claimant's legal representative.

. Other Insurance.

If other valid and collectible insurance is available to the Insured
for a loss we cover under Coverages A or B of this Coverage, our
obligations are limited as follows:
a. Primary Insurance
This insurance is primary except when b. below applies. If this
insurance is primary, our obligations are not affected unless any
of the other insurance is aiso primary. Then, we will share with
all that other insurance by the method described in ¢. belaw.
b. Excess Insurance
This insurance is excess over any of the other insurance,
whether primary, excess, contingent ar on any other basis:
(1) Thatis Fire, Extended Coverage, Builder's Risk, Installation
Risk or similar coverage for “your work™
(2) That is Fire insurance for premises rented to you; or
(3) If the loss arises out of the maintenance or use of aircraft,
“autos” or watercraft to the extent not subject to Exclusion
g. of Caverage A (Section 1).
When this insurance is excess, we will have no duty under
Coverage A or B to defend any claim or “suit” that any other
insurer has a duty to defend. If no other insurer defends, we
will undertake to do so, but we will be entitied to the Insured's
rights against all those other insurers.
When this insurance is excess over other insurance, we will pay
only our share of the amount of the loss, if any, that exceeds
the sum of:
(1) The total amount that all such other insurance would pay
for the loss in the absence of this insurance; and
(2) The total of all deductible and self-insured amounts under
all that other insurance.
We will share the remaining loss, if any, with any other insur-
ance that is not described in this Excess Insurance provision
and was not bought specifically to apply in excess of the Limits
of insurance shown in the Declarations of this Coverage.
¢. Method of sharing .
If all of the other insurance permits contribution by equal
shares, we will follow this method also. Under this approach
each insurer contributes equal amounts until it has paid its
appticable limit of insurance or none of the loss remains, which-
ever comes first.
If any of the other insurance does not permit contribution by
equal shares, we will contribute by limits. Under this method,
each insurer's share is based on the ratio of its applicabie limit
of insurance to the total applicable limits of insurance of all
insurers.

5. Premium Audit.

a. We will compute all premiums for this Coverage in accordance
with our rules and rates.

b. Premium shown in this Coverage as advance premium is a
deposit premium only. At the close of each audit period, we
will compute the earned premium for that penod. Audit



premiums are due and payable on notice to the first Named
Insured. If the sum of the advance and audit premums paid
for the policy term 1s greater than the earned premium, we will
return the excess 10 the first Named Insured.
¢. The first Named Insured must keep records of the information
we need for premium computation, and send us copies at such
times as we may request.
6. Representations.
By accepting this policy, you agree:
a. The stalements in the Declarations are accurate and complete;
b. Those statements are based upon representations you made
to us; and
c. We have issued this policy in reliance upon your
representations.
7. Separation of Insureds.
Except with respect to the Limits of Insurance, and any rights or
duties specifically assigned in this Coverage to the first Named
Insured, this insurance applies:
a. As if each Named Insured were the only Named Insured; and
b. Separately to each Insured against whom claim is made or
"suit” is brought.
8. Transfer of rights of recovery against others to Us.
If the Insured has rights to recover all or part of any payment we
have made under this Coverage, those rights are transferred to us.
The Insured must do nothing after loss to impair them. At our
request, the Insured will bring “suit” or transfer those rights to us
and help us enforce them.

Section V: Definitions

1. “Advertising injury” means injury arising out of one or more of the
following offenses:

a. Oral or written publication of material that slanders or libels a
person Or organization or disparages a person's or organiza-
tion's goods, products or services;

b. Oral or written publication of material that violates a person's
right to privacy;

c. Misappropriation of advertising ideas or style of doing busi-
ness; or

d. Infringement of copyright, titie or slogan.

2. "Auto” means a land motor vehicle, trailer or semitrailer designed
for travel on public roads, including any attached machinery or
equipment. But “auto” does not include “mobile equipment”

3. "Bodily injury” means bodily injury, sickness or disease sustained
by a person, including death resulting from any of these at any
time.

4. “Coverage territory” means:

a. The United States of America (including its territories and
possessions), Puerto Rico and Canada;

b. International waters or airspace, provided the injury or damage
does not occur in the course of travel or transportation to or
from any place not included in a. above; or

¢. All parts of the world if:

(1) The injury or damage arises out of:
(a) Goods or products made or sold by you in the territory
described in a. above; or
(b} The activities of a person whose home is in the territory
described in a. above, but is away for a short time on
your business; and
(2) The Insured's responsibility to pay damages is determined
in a "suit” on the merits, in the territory described in a. above
or in a settlement we agree to.

5. “impaired property” means tangible property, other than “your pro-
duct” or “your work’, that cannot be used or is less useful because:
a. ltincorporates “your product” or “your work” that is known or

thought to be defective, deficiert, inadequate or dangerous; or

b. You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by:

a. The repair, replacement, adjustment or removal of “your
product” or “your work”; or

b. Your fuifilling the terms of the contract or agreement.

6. “In flight" means:

a. When a fixed wing aircraft is “in flight” from the time it moves
forward for takeoff and until it completes its landing run.

b. A rotorcraft is “in flight” while its rotors are in mation as a resuit
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7.

10.

of engine power or autorotation.

“In motion” means:

a. When a fixed wing aircraft is moving under its own power or
momentum generated by its engine.

b. A rotorcraft is in motion” when its rotors are “in motion” as a
result of engine power.

. “Insured contract” means:

a. A lease of premises;

b. A sidetrack agreement;

c. An easement or license agreement in connection with vehicle
or pedestrian private railroad crossings at grade:;

d. Any other easement agreement, except in connection with
construction or demolition operations on or within 50 feet of a
railroad;

e. Anindemnification of a municipality as required by ordinance,
except in connection with work for a municipality;

f. An elevator maintenance agreement; or

g. That part of any other contract or agreement pertaining to your
business under which you assume that tort liability of another
to pay damages because of "bodily injury” or “property
damage” to a third person or organization, if the contract or
agreement is made prior to the “bodily injury” or “property
damage.” Tort liability means a liability that would be imposed
by law in the absence of any contract or agreement.

An “insured contract” does not include that part of any contract

or agreement:

a. That indemnifies an architect, engineer or surveyor for injury
or damage arising out of:

(1) Preparing, approving or failing to prepare or approve maps,
drawings, opinions, reports, surveys., change orders,
designs or specifications; or

(2) Giving directions or instructions, or failing to give them, if
that is the primary cause of the injury or damage;

b. Under which the Insured, if an architect, engineer or surveyor,
assumes liability for injury or damage arising out of the
Insured’s rendering or failing to render professional services,
including those listed in a. above and supervisory, inspection
ar engineering services; or

c. Thatindemnifies any person or organization for damage by fire
to premises rented or loaned 1o you.

. “Loading or unloading” means the handling of property:

a. After it is moved from the place where it is accepted for move-
ment into or onto an aircraft, watercraft or “auto”;

b. While it is in or on an aircraft, watercraft or “auto”, or

¢. While it is being moved from an aircraft, watercraft or “auto” to
the place where it is finally delivered;

but "loading or unloading” does not include the movement of

property by means of a mechanical device, other than a hand

truck, that is not attached to the aircraft, watercraft or “auto”

“Mobile equipment” means any of the following types of land

vehicles, including any attached machinery or equipment:

a. Bulldozers, farm machinery, forklifts and other vehicles
designed for use principally off public roads;

b. Vehicles maintained for use solely on or next to premises you
OWn OF rent;

¢. Vehicles that travel on crawler treads;

d. Vehicles, whether self-propelied or not, maintained primarily to
provide mobility to permanently mounted:

(1) Power cranes, shovels, loaders, diggers or drills; or

(2) Road construction or resurfacing equipment such as
graders, scrapers or rollers;

e. Vehicles not described in a., b., €. or d. above that are not seif-
propelled and are maintained primarily to provide mobility to
permanently attached equipment of the following types:

(1) Air compressors, pumps and generators, including
spraying, welding, building cleaning, geophysical explora-
tion, lighting and well servicing equipment. or

(2) Cherry pickers and similar devices used to raise or lower
workers;

f. Vehicles not described in a., b, ¢. or d. above maintained
primarily for purposes other than the transportation of persons
or cargo.

However, seif-propeiled vehicles with the following types of

permanentty attached equipment are not “mobile equipment”

but will be considered “autos.”



13.

14

15.

16.

(1) Equipment designed pnmarily for:
(a) Snow removal;
(b) Road maintenance. but not construction or resurfacing;
(c) Street cleaning;

(2) Cherry pickers and simiar devices mounted on automobile
or truck chassis and used to raise or ower workers; and

(3) Air compressors. pumps and generators, including
spraying, welding, building cleaning, geophysical explora-
tion. lighting and weil servicing equipment.

"Occurrence’ means an accident, including continuous or

repeated exposure to substantially the same general harmful

conditions.

“Personal injury” means injury, other than "bodily injury.” ansing

out of one or more of the following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

¢. Wrongful entry into, or eviction of a person from, a room,
dwelling or prermises that the person occupies;

d. Oral or written publication of material that slanders or libels a
person or organization or disparages a person’s or organiza-
tion's goods, products or services; or

e. Oral or written publication of material that violates a person's
right of privacy.

a. "Products’Completed Operations hazard” includes all “bodily
injury” and “property damage’ occurring away from premises
you own or rent and arising out of “your product” or “your work”
except:

(1) Products that are still in your physical possession; or

(2) Work that has not yet been compieted or abandoned.

b. “Your work” will be deemed completed at the earliest of the
following times:

(1) When all of the work called for in your contract has been
completed.

(2) When all the work to be done at the site has been com-
pleted if your contract calls for work at more than one site.

(3) When that part of the work done at a job site has been put
to its intended use by any person or organization other than
another contractor or subcontractor working on the same
project.

Work that may need service, maintenance, correction, repair

or replacement, but which is otherwise complete, will be treated

as completed.

c. This hazard does not include “bodily injury” or “property
damage” arising out of:

(1} The transportation of property, uniess the injury or damage
arises olt of a condition in or on a vehicle created by the
“loading or unioading” of it;

(2) The existance of tools, uninstalied equipment or abandoned
or unused materials;

(3) Products or operations for which the classification in this
Coverage or in our manual of rules includes products or
compieted operations.

“Property damage” means:

a. Physical injury to tangible property, inciuding all resuiting loss
of use of that property; or

b. Loss of use of tangible property that is not physically injured.

“Suit” meansacrvﬂproceeqummlehdanagosbecamd

‘bodiy injury,” “property damaga” “personal injury” or “advertising

injury” to which this insurance applies are alleged. 'Sunt" includes

an arbitration proceeding alleging such damages to which you
must submit or submit with our consent.

“Your product” means: .

a. Any goods or products, ather than real property, manufactured,
sold, handled, dlstrubuted or disposed of by:

(1) You;

(2) Others trading under your name; or

{3) A person or ofganization whose business or assets you
have acquired; and

b. Containers (other than vehicles), materials, parts or equipment
furnished in connection with such goods or products.

“Your product” inciudes warranties or represantations made at any

time with respect to the fitness, quality, durability or performance

of any of the items inciuded in a. and b above.

“Your product” does nat include vending machines or other prop-

erty rented to or located for the use of others but not soid.
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17, Your work” means:

a. Work or operations performea by you or an your behait ang

b. Materals, parts or equipment furnished N connection with sucn
work or operations.

“Your work” includes warranties or representations made at any

time with respect to the fitness. quality, durabiiity or performance

ot any of the items included in a. or b. above.









