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While Mosès was at IÇadesh he sent messengers' t.o tlte 
King of Bdom: "We aTe the descendants_ of you~ brother 
Israel" he declared. - "You know our sad history. how our 
ancestdrs went down to visit Egypt and stayed there so 
long, and became slaves of the Egyptians. But when we 
cried ta the Lord h'e heard us and sent an Angel who 
brought us out of Egy~t, and now 'we are here at Kadesh, 
encamped on the borders of yoùr land. Please let us 
pass through your country. W~ will be careful not to 
go through your planted fields, nor through your 
vineyards; we won't -even" drink water from,your wells. but 
will stay on the main road and not leave lt unti! w~~ave 
crossed your bordçr o~ the other side!" 

, " 

But the King of Edam said, '~stay out! If yo'u attempt 
ta enter my land 1 will meet you with an army!-

"But Sir; pr.otested the Israeli ambassadors, "we will 
stay on the ~ain road and will not even drink your water 
unless we pay whaxever you deman~ for it. We only want to 
pass through, and nothing eIse!" -

But the King of Edam was adamant. "Stay out!" he 
warned. and. mobilizing his army, he marched to the frontier 
with a gre<tt force. Because Edom refused ta allow 1 s rael ' 
ta pass though their country. Israel turned back and 
journeyed from "Kadesh to Mount Hor." (1) ~ 

.... 

~. "'-. . ., 
" 

f~ 

Tfie living Bible: Numbers Chapter 20 verses 14-22. 
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Civil aireraft engaging in internationa1 air 

navig tion usually have to fly over other eountiies 

.T' 

\ ",. nece~sit.ting the gr.nt of transit'" rightS. 

\ , ~ d: 1." ,~ 

'~\' .'1, 

" .\ 

\ 
'\ 

The first part of. this Thes is at tempts to 

define "tr~nsit rights" with referenee to overflight 

of aireraft and to ascertain whether the rights exist 

in law'for a11 forms of international thnsportation 

including international air transportation. 

The second par.t ~eals with t;he limitations 

on the right of overflight by public' internaticin~l . ... , 

and private rights of individuals on the 
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La'première p 

d€finis cei "droits 

des aéronefs et de 'r 
droi~s juridiqu~ piu 
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ces pays. 

de notre thès.e 
1 

e p'assage" en se réferant l ' 
, J 

1 

assurer de l' exiSta~ce de i ce 
. . 1 

toutes les formes de transpo . '[' 

le tr~nsport aérien 

La second! par~'e s'occupe des limites 

droit de sur'Vo1 par 1 droit international .pubHc et 
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les droi ts des propri de la 'surface. 
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INTRODUCTION 
<: 0 -, 

1 International, air transport' is' dependent on -the' grant 

and exercise of transit r.ights especial1y tli~ right of over-
-1 , / 

fI ight in order to· achieve i ts, main purpose which fs the 
" 

transportation' of passengers, mail and cargo from one 

state to a·nother. 

Internat ional air service has been clef ined by Articl~ , 

96 of, th'e Chicagl1 Convention, as an air serviçe which passes 

'through the ai rspace .over the te rritory of more than one 

state. Each njiltion has the' right to fly oveT its own 

territory and territorial wat"ers" and over the high seas. , 
1/ It can only fly through the 'airspace of another, nation by 

~ 
• Q 

special author i ty. ' Therefore, uniess the states bet*'een 
1 

which international air transportation is to take' place 

are neighbours, or are ~nly separa ted by high seas,' the 

abi1ity to cross the territory of one or severa! states is 
( 

essentia1 in order to make a journ~y beginning and termina-
, 

ting between two distant sta tes. 

International air transportation is perfor~ed by air

e.raft; a vehicle which has gained popularity by its .Jreed ' 
\ 

and the distances it cavers.' For example in 1945, an' 

a,ircraft covered the distance between New York and Bombay 

in 39 hours, a passenger s~ip in 1920 had spent 17, days 

ta complete the same' j ourn~y. (1) Therefore, fr.om i ts speed t 
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the a.ircraft catlQot be effectively useful when i.t i5 

confined to the borders of one state unless that state 

~as an enormous" land màSS, for example, the United States 

of America t Canada. the Sqviet Union and Australia. - But 
" 

sueh nations are few. The aireraft therefore needs the 
. J .1 ~-I' 

length and breadth of,thè whole world to realize it§ 

potentlal in trans~ortâtion. 
, , . 

The aireraft dis'embarks passengers, çarg.o or ma-il at 
r:. """~r~ ~ /,..., 

a point as elose to their destin~tion 'as possible: A,:~':'1 

d b (2). b d' - /: state y Dr. Matte, tralns stop at the or èr and 

a eonnee~ion with inte~national transport ean only be made 

~y transfer. Boats tao usually end xheir voyages in ports 

loeated .at, a state.J's land territory but the 'aireraft crosses 

frontiers'w~tho~t stopping, the only possible border occu-

• rring when it takes off and when it lands. Ta be able ta 

cross {rontiers without stoppin~;. transit rights are 
/,,,,, 

nece~sary. 

.c' 

Sacially, eeonamically and pplitical1y Most states 

are interdependent on each 'other. The ease and speed of 

mavement byought about b~ the aireraft allows businessmen 
! 

ta travèî to aIl parts of the world without loss'of time 
.... ~;! ~ 

.and ta open up businesses in different countries without 

worrying about the distanGe involved; thus the businessmen 
, 

1 
V areoable'to enlarge their spheres of interest or to 

f 
1 

1 
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co~perate with foreign companies in order'to maintain 

and deve10p very extensive :commercia~ or industrial relat

ionsP) By its ,ability to penetrate in'to' th~ most .re,mote 

areas. the.ai!crart has led, to the discovery of unexplored 

lands and therefore has opened up new reso~rce~ to he 

exp~oi ted according to the needs '* ma,nkind. The ai reraft 
, 
has ':tacilitated the rapid movement, of co~sumer goods. 

Fresh 'good's, 'can be transported from one, Rart of the globe 

to another wi.thout the necessity of p.reser,vatio~ of the. said 

goOJÛs. Mail, is carried by air from continent to continent 
1 

and thex,eby.pro,motes international trade operations,. 

~ 

In the social" f-ield, aviation has st1imulate0d inter-

national lire. P~ople can ~ravel ta different parts of ,~he 

world' and, th~rehy get to appreciate .rlifferent life s..tyles 

and different achievernents of diff~rent states. This may 
1 

resul t in ,a "tendency to difi;l1se culture~ and techniques" 

and .therebY' "r~duce' the differences amo:pg civi'lizations··. (4). 

Transportation by air is thus serving perfectly the ide>a ' 

'of world cornmunity and is contriputing to the unit y of thè' < 

, nations .. 

. 
\ 

j 

.. 
In the field of international p»,).itics, air transP.oT(t has 

.. opened up unpreced_en ted opportunities for regular and 
o 

. ' 

quick person~l contact among statesmen ,of the'wnrld, wh~n-
, . , , 0 

ever a situation re~uires their meeting". (5) This was jevèn 

more of p~rticular imp'ortance especially a,t ,t~e time the 

l' 

" 

',1 

" 
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Ch~ca&o Con~ention on International Civil Aviation 1944 

" was .concluded because' at that time statemen had ta 

" 

, \ 

depen4 on spee~ ta bring about and'maintain peace"and 

thereby put an end to World War II. 

To maintain the economic, social and political 
-

cooperation thto~gh air transport.'tran~it rights a~e 

nece·~~rY. Furtherrnore as stated by Morgan, (6) the 

~orm~r chief'of Aviation Di~ision, Office of iransport 

,and C~mmunications Pol iey, U. S .. Department of State: 
1. _ ~ 

" 

\ 

Under the system of bilatera! agreements you may 
obtain commercial rights ta operate and do business 
.in a certain country 'a'nd be wholly unable ta get 

. there. You must at least have transi~ rights in aIl 
~he intervening countries. Transit rights are no 
gQod at aIl if we have ,no commercia:l rights anywhere. 

" Their, value indeed depends upon their use in reaching 
cou~tries,with which we exchange commercial rights. 

,-

, ' . The need 'for t~ansit rights in international air 

transport ,i~ further emphasised by the, doc~rine. of complete 
, - ... 

and exclusivè'sovereignty in the airspace. Article 1 of the 
, , • j 

.Convention on lnternational Civil Aviations concluded at .. ' 

:- Chicago in ~944 provides: (7) 
,) 

,< 

, '" 

Art . .icle 1: The Contracting St~tes ,recog!l,lze that . ~ , 
every state has complete and exclusive.soveieignty 

. ovt!r the ai.rspaces above ifs territ~ry': 

". 
" 

Articl.e 2 of the Convert,tion defiIle~ t,err:ltory to includ,e -. , 
, , ( ~, . ~ , 

··the',lan-d areas and terf'itorial,'waters adjacent· theret'o, under 
.1 '1. .... \. .. 

r 
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.the so.vereignty, sllzerainty,. proteet ion or. mandate o'f 

, 5uth 5tate". 

" 
• . j 

The word sovereignty, how,ever,' is not·~defined •. This ,_ 

principle i5 settl~d. by èst·ablished doctri"I,te ,in custornflry 

international 1 aw and :j.s imderstood univ'ersally to ·rnean the 

international independence of a state. combi~ed with the 
• 1. < .. " 1\, 

" 
l'ight or power of regulating its inter~al eff~ir5 without 

~ l' ~ • 

foreign dictation. It is a power \0 do everything in a 

state without accountability, to rnake laws, to excute and 
, , . , 

/ to apply them, to m~..ke war or peace and to conclude treaties· 

with, foreign nations. (8) 

~, . 
Article 1 of the Chicago. Conven~ion affirms an existing' 

l'ule of Custornary InternatiOI\a~ Law~, It 'reco~n~zJ~ t1lat 

.. 50vereignty over territorial airspace is -an attribute to 

~11 ,states whether parties ~o the Chicago Convention or not. 

. After 

in the 

the' principle of state sovereignty 

the Chicago Convention lim~ts the laterai . ~ ~ , 

extent of this sovereig. _ br 'the ~efi,nition .apI(tj.e9- to Jt~e 

wofd ",territory" in' Art icI e 2. However.~ sinee ~h-è JO~d ' 

"air.pace" is not, deflned. 'the Convention p,~a'1~)o restri-, 

ction on what may he" the upper 1 imit to .... tha,t -, àl~space. (9) 

It i5 cômmonly understood by statès, that under Customa~y 

, ' 

" 

l, " 
j., 

" 
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-International Law, astate does not have the right. to pass .. 
over or a"<:ross the terri tory of another s t'a te unlèss 

permitted ta ,do sa. App1ying the principlè of soyer61gnty 

ta the'problem of navigation on international riveTs, Hall 

sta"tes that. 

; , jt 

, 

1 

0.' 

i t may be s-aid wi,thout hes i ta tion ..•• tha t 50 far 
as International Law is concernecl, astate may, 
clo.se 'pr, open Hs rivers a t \\r,i11 , tha t i t may 
tax or regu1ate transit, over them' as it chooses, 
and that it would ~e as wrong in the moral sense 
as it ~ould be'general1y foqlish to use these . 
powers needlessly or in an arb~trary manner, it 
is mOT?lly'as we11 as legal1y permissible ta retain 
them, ~o as to be able when necessary to exercise 
pressure by their means, o~ sa as ta have something 
ta exéhange against concessi~ns by another power. CIO) 

'Mowat on thè same subject says, 

.... 

an artificial'waterway, like an artificial tunnel 
or road. can only be made with the leave of the ~ 
tértitorial.sovereign. The Law of Nations has: 
never recognized any international right of way. . 
as ,attachi~g naturally ta the land of an Independent 
state. Accordingly, the sovereign can mak~ what 
conditions he pleases for the construction of 

'a canal. (11) 

Internaitonal Law does not know of an~ natur~l right of 

states to free access ta the high seas.(12) Apart fTO~ . . 

academié c~mments OJ'l the right of a sovereign ~regarding 

transit rights over its territory, a judicial , ' , 

was given in the ca~e'Concerning the Right of 

rndian Territory. by Judge Chaglà ....... it iS'equally· 

. ' 

J 

·It 
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un,Ùsputable that prima facie' 'a s,t~te en) Oy~g 
sovereignty has the right .to al10w ~r to proh\ibit 

of passage or transit under such terms and 

she thinks proper.·· (13) 

~ 
\' 
\\ 
"i\ 
, \ 

_1 Therefore both commenta tors and judges on th~ 
1 ~ 

v,~1r ue 
1 

Interna t ional Court of Just ice share the view tha"'t#, by 

of the doctrine of sovereignty, other states do not 
-

rights to pass over apother sovereign's territory. That 

right must be gra~ted by a sovereign state before it can 

be exercised 'by 

Lauterpacht. if 

another st~te. and as expressed by l 
sovereignty means anything. it must~ 

comprehend the right to exclude aliens or to preyent 

;" 

construction or use of instrumentalities dedicated to the' . . 
tr.ansit .of·}>ersons'or ~o"bds. (14) .. 

/ -l ,,,. 

Suppor~;for this view is found in the practice of 
~ ). ~ 

_ f 

states ,J~ th'e <form of treaties and conventions by which 
)-

", 'rights of transit re accord~d to aliens across are~s,ove~ 
,,1 '1 

which '~tates had sovere' nt y, for example, rivers flowing , 

through their lands~ their irspace and theiv'land territ-
" , 

ory. (15) These.treaties were mérc grant of the trànsit 
~ , c , 

. , 

rjg~t~ "and do not create cusiomary intern~tional law on the\~ .. 
ex~stence -0:1; trans,it rights over a sover'eign state's te/rri-

\ , ' 
, 
~~ry and were conç~uded, as 

, 

pre'judice rights of 

Tf _ J' lU $; 
"--"-, ~ 

ln the\l't:, prçambles, _ without 

sovereig'll"tr orl autliori ty 

t 
·1 
1 
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over routes available for transit. 

It appears therefore that çustomary' I-ntern~tional 

Law places no restrictions upon the sovereignty of' astate 

over its own territory and that questions of transit are~ 

subject to the absolutc discretion of the sovere~~~ stafd 

which may grant or withdraw at will. 

The same order exists in the territorial airspace 

and that ~s, that,unléss specifical1y granted either by 

a multilateral treaty:,( 16) or ,br a bilateral ag~eement, no 

foreign aircraft have the right to transit through any other 

stat'e's territorial airspace. 

The Chicago Convention divides international ~ir 

tr~nsport in terms of th~t which is, and that which is 

not ~cheduled. For that ait transportation whlch is not 

scheduled~ the Chicago Convent~on grants' transit rights 

of overflight. for those,se~vice~ which a~e ~cheduled 

this same transit right is fOUrfd in the lntern,ational 

Air Services Transtt Agreement and the bilateral air 

services agreements bet~~en the states involveq. 

The 'present study will cncleavouT to define the term 
, - , 

"tqms i t rights" wi th part iëular reference to oveTfl igh't. 

This S-.tudY W\ll aÇldres 5 -i tse 1 f 'to the issu~ of 'whether these 

rights exist as & rule of customary intern~tio~al law for 
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aIl forms of ipternational tr~nspôrtation including 

b~th sur.face and air t ansportation.. Any limitation~ 

imposed on the exercis 

by public int~rnationa 
of thé transit rights of OV~~~ligh~ 

air'~aw or by'.pri'Vate rights of 

individuals in airspace are- of tm~J0r considerations. 
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FOOTNOTES TO INTRODUCTION' ,i 

ri; 

1. Vlasic, ~he Grant of Passage and Exercise of 
Cdmmercial Rights. in Inte,rnational Air Transport, 
McGi1l nnive'fs'ity, Montreal, 19~5, p.3. Today 
the same distance may be covered in 14 hours. 

\ 
\ 

2. N.M. Matte~ Treatise on Aïr-Aeronautical Law, 
McGili. Montreui 1981, p'.31. 

Matte, op. ~it~ p.34 

Vla5ic 'op" cit. p.10. 
" -=>;::::::)' 

5. Id, p. Il 

6. The Interna tion'al .Civil Aviation Conference at 
IP Chicago: What it .m"eans to the Ame'deuns. "U~S. 

7. 

8. 

9. 

Department of State, bluepript'p.14. 

This Convention will be referred to as the Chicago 
Convent ion. ,The 'author commences wi th .the Chicago 
Convention because It i5 the major current 
Convention ~eg~lating interriational air transport. 
However. the concept of 50vereignty in the air5pace 
first appea.Ted' in treaty in Art'icle 1 of the ' 
Convent!on Relating to the Regulation of Aeri~l 
Navigation concluded at Paris in 1919. Bath Conventions 
'resltate an exis,ting prlnciple of Customéfry Internatio,nal 

,Law .. 

,This power i5 not absolute. It is subject to provis-. 
ions' of Internaitonal C~stomary Law and to treaties 
binding on t·he sovereign stat-e ~ 

The problem of, the upward limit of sovereignty in 
the airspace may not have been a foreseeable problem 
at the time the Chicago Convention was concluded -
but it may raise problems with the application of 
the Treaty on Principles Governing the Activities 
of States in the Exp~oration and Use of Outer Space, 
including the Moon and other Celestia1 bodies 
1967 which provides as fol1ows: 

'''', 

Àrticle 1. The exploration and use of 
outer space t încluding the mooR,' and 
other celestial bodies, shal1 be carried' 
out for the benefit and in the interest 
of ali countries~ irrespecti~e of their 
degree of economic or scientific develop
ment. and sn'aIl be the province ,of aIl 
mankind. 

, )-

/ 
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, .. 
Outer space including the moon and, 
other ce1estial bodies shall be free for 
exploration and use by aIl states without 
discrimination of any kind, on a basis 
of equaiity and in accordance with 
international law, and there ~hal1 be 
free access ta aIl areas of ce1estial 

'bod,ies. ' 

There shall be freedom of scientific 
investigation in outer space, including 
th~ moon and other celestial bodies. 
and states sha'll facilitate and encourage 
international co-operation in.such inve~ 
5tigation. 

Article 2 provides: 
... Outer Space including the Moon and other 

celestial bodies, is not subject to 
national appropriation'by claim of sove
reignty. by means of use or occupation. 
~r bY,any other means. 

Th~ legal regime of Outer Spat,e prP-tv.ided for in this 
treaty i,s in ,dïrect confllct with the acc!·ePted princi- " 
pIe of sovereignty in the territorial airspa~e. ,There
fore the question must be asked: Where then does 
the1boundary lie between airspace and ou~er space? ' 
There ,have been various proposirions,~s' to~here ihïs 

,boundary should be. 

Sorne àf which may be found in J.C. Cooper: 
Hxplorations in Airspace L~w selected Essays, edited. " 
by Vlasic, McGill Montreal, 1968 p. ; Bin Cheng: 
The Legal Regime of airspace and outer space, the :, 
Bound~ry Problern, Functibnalis~ v. Spatialism. Thi 
Major Premises (1980) AnnaIs 9' Air, and Space Law 
p.325.' ", 

• ~ 1 

Although the lateral limit of state sovereignty in 
territorial ai~space has been defined. its upward 
limit has not becn defined either by the Chicago 
Convention or the Treaty on Princip les Governing the 
Activities of States in the Eiploration and use of 
Ou~er Space, including the moon and other celestial 
bodies. Therefore Artides 1 and 2 of the Ch,ie'ago 

,'Convention may be interpreted to mean that astate 
has cômp~ete and exclusive -sovereignty in the airspace 

, ' 

1 
( ) 

ab ove its 'territory th~ lateral limits o~which 
are the terri tor ia! bO'u'ndaries of the state concerned 
including its territorial sea, the upward extent of 
which is' 1 imi ted by the Outer Space. J 

, 

" 
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,10. 'Hall: " 
International Law 8th Edition pw 173 

12. 

Mo~at; The Concert of Europe p. 110 quoted by 
Lauterpacht in freedom of Transit in International 

aw Vol. 44 Transactions of the Grotius Society 
p.316 footnote 13. 

Sc warzenberg~r~ International Law Vol 2 3rd Edition 
p. 37. 

\ 13. I.C .. Reports 1957 p.I2S. ), 

" >\ 

14. 

15. 

Vol. 4 Transactions of the Grotius Society :,317. 

The Ber elona Convention and statute on Freedom 
of Trans't of 20th April, 1921, L.N.T.S. Vol. 7 p. 
11. \ 

F , 

2. 

3. 

4. 

5. ' 

The Ba~elona Convention and Statute on the 
Regime f Navigable Waterways of International 
concern" f 20th April, 1927 L.N.T.S. Vol. , 
7 p.35. 

Barce10na onvention and Statute on the Interna-tional Regi e of Rai1ways of 9th December, 1923 • L.N.T.S. Vo 47 p.55 

The Chicago onv'ention 1944. .... \0-
The Paris Con entio~ ,Relating to the Regulation 
of Aerial Navi ation 1919. ~-==--

1 . 
16. Chicago Convention rticle~ 5 and the International 

Air Services Transit Agreement. 

- " 

\ , 
\ 
\ 

" 

• 

, , . 

.' , 



1 

- ' 
• _____ ,!-I _____ ':-"' --~-~7r-' _-=--___ -'--------....:..--r---

/ d 

/ 
/ 

() 

Section l 

1 
1 

/ 
1 

/ 
/ PART l 

. 
hts in InternationaÏ"Law 

/.r;;: 
l'Jl·· 

ansit Ri hts in Surface International Trans ort 

! 
.1. Deffnition of Transit Rights 

f 

Fo1 the purpose of this part, the author will first 

endeavour to define the "transit rights" in relation to 

overflight' and to ascertain whether the principle of state 

sovereignty has been"- qualified unde~ Customary' International 
'; .. 

Law to .. , allow the evolutio~ o·f tr~nsi t- righ~.s. 

\0 
'1 

.1 

, 
1 , 

Neither the Chicago Convention nor the Intern~tional 
l, 

\ 

Air Services Transit Agreement define transit rights. 
ft, ... 1 

As stated by Lord Wllberforce "there is no reason why we 

should not consult a dictionary if the ward is ~uch that 

a dictionary can reveaI its significance"Cl) On that 

basis, a dictionary definition becomes an appropriate 

starting point. - Black r s ~aw Dictionary defines "transit" 

as in the course of p~ssing from. point to point: . 1:he 

Oxford English Dictionarf clefines it as "the a~tion or fact 

of passing across or through.i :passag-é'" dr journey from one 

place or point to anQther", 

Lord Wilberforce further stated that Nwhe~ dealing 

- 13 - .' 
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with an international treaty or convention 1 think that 

there is no doubt -that international courts and " tribunals 

do in general make' us~ of traveux préparatoires as- an 
, 

aid to iperpretation.·· (2) to ~hïc!t ~ resott next~ 

In the Canadian House of Commons on March 17, 1 ~44 'comment ing 

on the draft'Can~diari Government proposaI to the Chic~go 
, ' , 

ConfeTence dealing with 'the gTant or the First and Second 

Freedoms, the Honourable Mr. D. C. Howe, then Canadian Minis ter 

of Munit,ions and Suppl y staùd: 

,1 think we must be pr9pa'red .to' subscribe 1.0 the 
granting of general freedom of ttansit f~r 
international air services on a universal basis 
50 tha t nat ional air services will automat ically 
posse~s the right to cross the territory of other 
nations, en route to ,their distinations, and to 
land -in other countries for refuelling and,,' . 
reservlcing. wi thout having ta 'reque.st the 
.specific permission of each gover.nment concern~d. (3) 

; 

The words used by the Honourable Mr., Ho~~ which would define 

-transit rlg~tsn for the purpose~ of this paper,are -the 

Tight ,to cross the territory of Qther nations, en' route to 

th~ir destinations." 
• 1 

At the Conference on International Civil Aviation 

at Chicago preposaIs f~r the new Cbnvention on Interna-

tional,Air Navigation were submitted by the United Kingdom, 

the United States and Canada. AlI the three propoials includ-

ed the grant of t~e Fi rst ,and Second Freedoms ~ubj ect to 

various conditions. For the'First Freedom, the Canadian 

" Government's p~oposal provided for.-the right of innocent 

1 _,_ ---,---_-... -----~-' ... ~ ... - --- ._--
4"" l 

\ 
-- -_ .. -----, .. _--_ .. ~_\\-_. 

" \ l~,t::. ,~, ~ 

1 

\ 
-- 1 . , 

\ ï _ 
1 

1 



, 
.. 1 

1 

( 

,..:..-----------~--_ ... _-_._" 

- lS -

passage", (4) while the proposaI from th~ United Kingdom 

phrases it as -the right of innocent passage through 

astate t s airspace". (5) Bath the United Kingdom, and the 

Canadian proposaIs made reference to the term "innocent . 
passage-, Wi~h reference ta the legal"meaning of these 

words in te~ritorial waters, Piofessor Vlasic states that, 

these are sorne important requirements which, must 
be fulfilled before passage of a merchant ship'can 
be considered as -innocent". First of a11 the 
ship oug~t not to endanger the security of the 
coastal state. This means that the ship is not 
al1awed, 1 for instance, ta disembark persans or 
material~ without authorizatian of the coastal 
state, or in other words carry out operations 
which may endanger the interests of the coastal 
state. Aiso the ship in its passage must strictly 
fol1ow the navigation regulations of the coastal 
state and keep ta the international routes. Further. 
5uch a ship~ust respect the economic interests 
of the coastal state, that is, it must refrain frorn 
exploiting the resources of territorial water~ and 
from engaging in commercial o~erations at unautho
rized places. Moreover, any unreasonable delay in 

-... the territorial waters, or the following of an 
unusual sea route, could be r~garded as an abuse 
of the right 'bf innocent passage. (6) 

Freedom of overflight over another ~err~tory faiis within 

the scope of this analysis for the reasons that it does 

not involve~the right to disembark persons or materials, 

it ref~ains from exploiting the resources of the territory 

being overflown, it does not delay in the airspace of the 

territory being overflown, and must by aIl means follow 

the usual' international air route since the overflying air

eraft is under the control' and guidance ?f the air tvffiC 

1 

1 
1 

'1 
l 
1 

. .........,..W'T~_ ... ,- ~.~ ~--~~-- -- ~~--
_______ ~ __ ...-... __ ... ____ ~_. _________ ... "'_, _,;t'Mi ......... ' __ .......... 'ièf 
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csmtrollers, 'of the state being overflown. Professor 

, ',:. ~ 'Vla~J9ls' ànalysis' of 'thfh_right o~ i_nrio~ent: .passage thro,ugh 
. - . - -

. -.... ,: ~hè" t~~ritoii~l wate!,~, if a~~~·ied.. to t,h~' l'ight of innocent 

. 'passa:~e th~ough 11.re ,âirspace,_·,as'.pr~posed by the United 

Kin~dom and Canada amounts ~o the right to fly across 
... ~,,:-, ..• ,_ ... _.. ~ 

another sovereign s'tate's territorial a,irspacé without 

landing but strictly pbserving that sovereign state's navi

gation regulations. --,,~This explanation is in~ line' wi th the 

United, States proposaI, of "the righ,t',to fly ~-c:rbss it5' 

terri tory without landing". (7) , , . 

ft 

\ \ 
1 

, \ 

" . ~" 

Analogies may he ,drawn from othe,J:: ,in terna t iOl)a1. ' 
, , , 

-or-' 

conventions in which the words "innocent pa~-?s,ag.e·,",:fiav'e been 

\,lsed. 

... 
,1 

The -Urah Convention (8) on the Law of t!te Se'a .defines 

"innocent pas sag~" in, the following words', 

" 

~ " 

'1. Passage Js innocent 50 long as i t is. not p,rejudiéiàl 
to the peace\ good order or security of the coastal 
state. Such 'passage" ?h~11 "ta.k~ place' in' confo,rmi ty, ' 
with this ConVentiod and with ~ther rul~s of interna-

. tion~l law. . , ' 

2. ~assage' Qf a foreign s~ip shal1 be considered to 
be Pf~l:uqieia~ to the peace, good order or seçuri ty 
of tne co~stal,state if in the ter~~torial s~a it 

\ejllgages in, any of.,t,he fol~owing' activities: " 

, " (a) any' thr~a t' .or use, of' fo·ree' 'a~ain~:t the 
sovereignty~ territorial integrity or 
political independenee of the c~astal 'state, 
or in :any .other manner in violation of ,the 
p~inciples.Of ,international ~aw emhodied 
in the Charter of -the United' Nations;' ' 

" ,''',,~ , 

, , ' 

, , 
'" 

" 

" 

, ' , 

, ' 
f '.-';, 

1 

! '. 
, , 
\, 

-" ' 

" 
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(b) 

-Cc) 

(d) , 

Ce) . 

Cf) 

Cg) 

Ch) 

Ci) 

(j) 

~ .. ~. , . 
l ' 
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any exer'cise or' prac;tice wi,th weapot(s of 
any k·ind;-

any act aimed.at 
the prejud}Ce of 

.,coastal strte; 

, 

collecting information to 0 

tlie defence or ~ecu;ri ty 'of the 

anr àèt' .of P!opaganda aimed at 1 affecting the 
"clefe'nce or securi ty' of the coastal state; 
,,-

the l'aun'ching. 1anding or taking on 'board of 
any airera:Ét; 
o 

the launching. 1artding or taking on board of 
any military devicei 

J \' 

:'the loading or unlo;lding of any Icommodity 0, 
'currency or pers on contrary to t'he customs. 
fiscal, immigration or sanitar.y laws apd 
regulations of the eoasta! state; 

any act of,wilful and serious pollution contrary 
to this"Convention; .. 
the 'carrying out of research or surv'ey activities;' 

o , 'Il 

any act aimed at interfering with any systems 
of communication or any other facilities or 
installa'tion of the coastal state; . ... 

(kJ any otner activity not having direct bearing 0-
on passage. 

,'-

Thereiore, if an aireraft in the 'course ~f\its,overflight, 

engaged in âny of the-"'activities enumerated in the Dr,aft 

,Convention on tne Law of the 'Sea ,. _ its overfl ight w~JUld not. , 

amount to. "innocent passage" as envisaged by· thé drafters 
.. 1) ~\, " ... 

~-: "of the Chièago Convention. \ . ! 

1 1 

. 
La~tly, recaurse will b~:~ade to a'treaty, in pari 

< 'materiae 'a~d equate ~he words .:·t'ra~si t··, ta ~'traffic ifl 
" , . 

.... ',. . 
transit" a,s used in'· the H~vanà;'Ch,àrter for an InternationaÎ 

Trade Organisation. Article 33 of the Havana Charter .for-
~~ " , 

, \ 

1_ . .' ,., .. "~-"~"~i" .'. 
, l,~ "'i'~<~"'fr~ '1;'~{t\.":".:Y~"'.! 

. .,. . '" .. 
, '~ 

" 
" , 

.'. 

1 -

" 
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, . 
" 

'an I~ternational'tra~e orianisation defines traffi~' ~n ~ransit 

as "goods (including baggage) and alsa vessels aJ)d other \ 

, 

• 

" , 

mea~s of transport, shall be deemed to be 'in·transit acrdss 

the tèrritory or a member coun.try, when the passage across 
" \' 

such territory is only a .portion .o{,,~.- complete jo~rney, 
, , \ 

beginning and .. terminating beyo~d the fl"ont:iers of the. 
l '. ~. 

membe'r' country across whose terri rory the tr~fric passes" .. 

HelIer wro'te.that if the wprds "passengers"-anc\"maU" are 
. ' 

ipserted in the definition, an acceptable defin~tion of 

transit ,in internat'ional air transportation may, he, 

obtained. (9) 

-
therefore ,in inteI.'rtat iona~ ajr t dmsportatïo,n, trans i t 

can b,e defined a~' the c'a\riage by '~ir .~f pas's~ngers, cargO 
, , 

(including, baggage) and mail açr'o'ss, the terri tory ot 
" , . ~ 

a foreign ,stat~, where ~uch c~rriage ,co.II1J1\enc
1
es'· and, terminates 

_ l' 1 

beyond the . .front ier's of, the sJa-te ,whose terri,torial ai rspace 
J' • <' _ ~ -. \ ' 

i5 overflown. Having esta-Qlis,hed a .d,efinition of the words \ 
, \ 

"transi t t'i'ght~:' the': ne'x~ :ob,j ec~ 'is t~' as~~rt'ain whether , 
,"these rightS are establish'ed T1,l1es of international law. 

, .. ~ L 1 

: , J 

~ 

, ' 

, 

2. Transit Right~' as iulès' ~f 'Custom'ary International Law 

l ' 

, , 

- Under custom,ary internat;iqnal, law, freedom of ,transi t.' 
, , .ur. ~ , 

is "'recogn.is:ed 0;' ~h'~ h:ig}i" ~ea~~' ,The law ~overn:i-ng ~h~ "high 
• ,~ ~w , \ Il r ~ 

sea,s has .1 ts foul\d;Jtl,on .. in the r~le' that . th~· hi&,h' seas are . ~ - -. ~ 

h' , ' 

• ' 1 

, ' . , ' , , 

1 , , . 

, 
f' 
1 

, ,\ 

1 ! ' 
i' . 
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l ' 1', 
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• , ~ ~I , 

" , , 

, --- --t~· 

" " . ~ 
l " 

- , 
. / -- ." ~ , ; 

not open to acquis'i tion br- 'occupa ti~m o~' the ,pa~t, of . : 
. " 

, \., J (1_ .J , " : ~ 

r the states indi vidu~11y or coll~ctiv~Jy; it' is ,extra 
, 

, c 

,- 1>". 

'. 
,c, 

"J \ 1 .. u 

The term '~'high se,as" bas been defined' as: meaning,.al1 
, , 

\ . " . . . 
p~rts of the.sea . that are' ·no.t- inciud'ed .in the te'iritori~l: .,,/ 

• ~ ~ t \ ," J "~.. ~ .... 

" . h'" '1 ' f' t' (1 0) Th 'D f ' ~ sea or ln t e Interna 1 watet:s '0 'a ~ ate~. e ' ra t 
/ ~ r, • l ,\ ... 

C9nvention on the Law 'of the S'ea defines the term "high 
'. , " t.· - 'L 

'.,' s~as" ~,s" aIl par,t~ Qf the,sea that are "not 'included in the '. 

exclusive 'economic ioné in the territorial sea orin the 

Inte~nal w'atè'rs of an achipelagic ~tat~". (~l) - '. 

" 

- . ·The .. ~ree4oÎn qf 

certain spe'clal' cases 

, , 

the. peas;' means' th;.it" apart from 
, "-,../ 

which are'Qefined by international 
1- ! 1 1 

law vesseIs On the high 'seas are, subject to, no '~uth~ity 
... ~ , \ , , 

except that of the :~$ite-w~ose"f1ag they f,lY\ ~Cbrding 

ta the' Lotus case OZ)' H~ vir't,ue of the principle of the, 

freeq,.om of the seas ':. tha,t ~s. to' say ~ t~è, ab;enc.~ of :any' 
" 

'terri torial soveréi,gnty yp~n .the hiJgh seas ~ -,~o s~at,e' may 

exercise any kind of "jutis-.diction ovè.r~'·foteign ~essels '. 
1 ~ Je., J 1 ~ 

upon them Furthe~, Ju.dge J'.i}: Mo"'orê, 'in his' , 

, dissenting opinion states "in' conformity"with the 
, / 1 

,.. principle of equal i ty' of indep~ndent stàte's., a11 O'nations 
\ • '1 ~,,' • ~ :' Il 

have an 'equal .right to the u,ninterr~p,~~ us~ of the. un~ppro:-' 

priat"ed parts of the oc~an 'for. thei.r' navigàtion.~ and no 

s,tate. i,~ authorise~ to intèrfere" wi tl) the nay i.g a tian of 

othet" states on the -higp seas. in time of pea;ce exCept in 

";.,. .. :' 
" ';,~~, 

,f~; 

, 
1 -
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the case of pir,aey by the Law of Nations or in extra-' 

:' ~rdinary cases of self-defence." 

In Great Britain 'v. United States Claims Arbitra· 

tion(13) it was held that it i5 a fundamerital principle 
"i' _ 

of internat ionai maritime law th-al:. excépt by special con·' 
1 • 

vention or in Ume of 'war in.terference by a cruiser with 

a foreign-vessei pursuing a lawfu avocation on the high '. . . , 

seas is unwarra~ted and illegal, nd cons t i tutes' ~ ',viola-
, '. 

tion oL the sovereignty of the country whose flag the vesse! 
. ~ 
flies. 

This princ..iple of the freeJom of the h~gh seas 

reee i ved èodifièa t ion in- the Convent ion on the High Seas 

1958 under Article 'z" which provides: 

" 
'The' high seàs being open to aIl nations. no s.fate may 
validly purport to subj eet any part of thern' to i ts 
sovereignty ~ ,Free(lom of the high seas is exercised 
under the conditions lai.d down by these articles and 
by other ru~es of international law. It eomprl.ses. 
inter a~iat bath for coastai and non-coastal states: 
(1) ,Freedom of navigation, . . 

~ •••••••• • el- 1~· •.•••••••• 
These freedoms and othe,rs whieh 'are recognized by 
the 'gener{ll p·rinciples of international law, snall 
be exercised by aIl states wi th reasonable regard 

'to interests. of other states in their exereise of 
'the freedom ·of the high seas. ' 

'The freedom of tlte, high seas menÙoned in Arti(le 2 

of ~he 1958 Convention' on the High sé:as Wh1Ch is relevant 
-

to this paper, is the .. freedom of na.vi'gatiol1". The 
~ " 

freedom is reeogni zed by general prine iple s of in ter~~ t.ional 

law~ 

',-
~, 

! ' 

" 
1 

J 
1 

~I 

f 
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r' 
It cannat be' subjec"ted ta state soverèigrity and is ta be 

'eJC;.erciseâ wi th reasonable regard to the interests of other 
1 _ 

states', The freed6m can only be. regulated ,by treaty or 

by customary international law. Therefore the freedorn 
. } 

Of navigation is absolute'., The same principle h~s been ,', ,1 

re'produ'c~d, in the n'raft Convention on t~e ·Law of the Sea - , 
J;, 

under Article 86 which provides: 

" 

(1) The high seas are' open to aIl ,stat whether 
coasta1 or landlocked. Freedom of the hl seas 
is exercised under the conditions laid down y this 
convention and by other rules ~of inter~ationa law. 
It comprises inter alia, both for coastal and 
landlocked states: 

(a) freedom of naviga tian 

Cb) "'--freedom of overfI ight 

(2) These freedorns 'sha11 be exereised by aIr states with 
due consideration for the interests of other'~t~tes 
in their exercise of the freedom of the high seas. 
an4 also '1ith dU,e 'consideration for' the rights under 
this -convent ion wi-th respect ta· -aeti vi ties in the 
area. 

, . 
, Article 89,provides that no ~tate can .vâlid~y purport 

-ta subj ~èt any part of the ,high seas ta its sov~re ignty 
~, 

and Article 90 providés that' every state, whe.ther coa'stal ' 

or landlocked, has thG right to sail ships under its flag 

on the high seas. 

lb ~ 

Therefore there is absolute freedom of trans i t, 

ovev.the high seas. This freedom is a ~ule of customary 

international law which has been eodif'ied by ,tre\ties. 

,f , 
, ' 
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Th-è Right of Innecent Passage Across 
\ . . Territorial Wat~rs 

, 
> 

< -rrhe right Qf h\noc,ent passage is firmly ,es't~blis'h'ed 
,/ -, 

in irite~n~iiopal la~. 
, , 

~ There i~f a clèar,. preponderance. of authori ty to the 
effect t4at t4is sove'feignty is qualified by , , 

;What is. known ~s the right o~ innoe,ent passage,. and 
·that this €l,liaI ïffca tion forbids the sovereign 
~ctual1y te prohibit the innecent p,ssage ef 
alien merchant vessels'through it5 territorial 
waters. (14) " ' 

i . 

• 1 

, 
, . 

, 1 

The righ~ ef iri~ocen~ passage was recognized by the 

Geneva Convention on the Territorial Sea and ContiguQus 
. . 

Zone. I~ is stipulated that ships of aIl states, whether 

coastal or not shall enJoy the right ,of innoc~nt Prs,sage 

through the territeria1 sea. (15) The coastal state has a 

,dût y to give appropriate publieity to a,ny dangers 'ta. 
h 

navigation, of ·whi.ch it has knowledge', within its terri-

torial se.a and not to hamper 'the innocent passage. (16) 

No charge may be levied upon foreign ships by reason enly 

ef their passage but the coastal state May levy tolls as 

payment,for specifie services rendered to a foreign ship 

h '1' . , Cl7) suc as pl otage or towage. 

~hus cU5t~mar~ international law as weIl as 
.. 

international law as codified in treaties yecognize the 

right of peaceful or innocent passagethrough the territe

rial 5ea. What then does innocent passage mean in this 

eontext'. 

f 
!. 
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-Looking at the two terms separately, the terni 
- , 

"pé!ssage" i5 defined _by Article 14 (2) of the Convention 

on the Territorial Sea and Contiguous Zone as navigatton 

through territorial waters. As a rule, it,'d'oes not include 
, 

sto-pping 0 r anchoring. These are permi t ted on1y if in~ide-

ntal t6 ordinary navigation or made necessari by force 

majeure or _distress. (18) , / 

,The terrn .. innoéent" i5 more complex. In the 

Corf~ Chan~el Case (19)it wa5 held that it w~s not the 

character of the ship which was the 'determining factor, 

but rather the character of the pa~s~ge itself~ Accordlng 

ta that court, the question to consider is "whether the 
\ 

manner in which the passage was carried out was consistent 

with tHe principle offnnocent passage". The Gefiev~ Convention 

9n' th,e Territorial Sea and Contiguous Zone expressed the 

principle underlyinf the Corfu Cltannél Case that "passage 

15 innô~ent sa long as i t is not prejudicial to the peace.' 

good o!der or security of the coastar:s~~te". (20) 'Under 

Article 14 (4) of this Convention, passage is to be presumed 

innocent until shown otherwise. Therefore the burden is on 

~he coastai 5tate to prove tha"t the passage itself was preju

diciai to i ts pe'ice, • good order or securi ty. 

, . 
The coastaI state may re-"gulate, .the passage of foreign 

~ 

ships to glja,rd aga~nst the poss ibil i ty of passage being 
,-, 

'dangerous to .it~, s'ecu;r,i ty; and if the passage is affected 
" 

i. 
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ih·a manner contrary to ~he- prot~ctive r~gulati~ns, the 
i~ 

coasta! state may point to the prohibited act, or omis,sion 
, 

as evidence of the violation. (21) But it cannot prohibit 

such passage altogether. (22) The Geneva Conventiôn 

on the Terri totia! Sea and Contiguous Zone .. grant'~, the 

coastal state a general .power to take necessary steps in , , 
it5 territorial 's-ea, t? prevent passage which is not innoc,~nt; 

~ 

(23) the coastal state may also su'spend temp'orarily in 

specified are as of ifs territorial sea the innocent passage 

of fareign ships if such suspen~ion is essential for the 
(24)' protect ion of i ts secur i ty. 

Having 'established that there is a "principle of . 
innocent passage in international ~aw, the question which' 

arises is as to what waters the right applies. 1t applies 

primarily to the territorial sea. 1t is this right of 

innocent passage which distinguishes the legal status of the . 
terri torial waters from that of internai waters.. However, 

the Geneva Convention on the,. Territorial ~ea and Contiguous 

Zone extends the app,lication of the rule of lnnocent passage 

to "internaI waters which previously ha.d been considered as 
~ 

part of the territorial sea or the high seas" (25) but have 

" 

been acquired by states which h~~i d~eply indented coastlines 

or a fringe of islands by the use of a straight baseline 

for measuring the _ breadth of their territorial sea in· 

accordancé with Article 4. 

'. 

. , . 
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(c) Inno'ceht Passage in a strait 
. 

A strai t rnây Toughly be defined as a narrow passage 

connecting two st1lCtions of the ,higb seas.' The right of 

innocent passage is not only applicable ta territorial 

waters and to n,e,wlY enc10sed w'aters, it a~so applies ta 

s,t rai ts wh~ther. or' not they are formed enti rely from 
r ~ " 

territorial waters.,' Àn~',,,since the right of innocent , , , 
( ..... :' J , 

passage in territoriai' wa t'ers finds i ts 1egal just ificat ion 
" 

in the wide-r principl~ of freedorn of, navigat ion on the high, 

seas, i t 'follows log ically that- the same right should be 

r:~cogni zed" especially when the waters form the connectJng 
, 

link between 'two,parts ,of the high seas. On this issue, 
1 

Bruel comme!1ts: 

.•. oithe t:ight' of"pa'ss.age inoffensif" through - ~ 
territorial waters in time of peace for merchant 
vessels': .. was sufficient, in the, main, to 
guarantee them a righ t of passage aI 50 in the 
part of the 't'erritorial wat~rs which lies in. 
straits. (26) :' 

'. 

The determinil?g cons,ideration 15' the fact that a str,ait 
. 

connects two parts of the' high 'Sea. According to the 
. . 

Corfu Channel Case the ',test of the appl icabil ~ ty' of thè-' ,'tight . 

9'f innocent passa~'e i,s the !feogr~phical co'nnect"io~.(pf two< ~ 

parts of the high seas and t,he fact tl).a"t ttl'e strait ': is 
\ '. ~ 

used in internat iorial navigation. Therefore. 50 long as l, ,.~ 

the strai t connects twc{,par.ts of the o'pen s~a and is ' < 

r 

used for international navigation, i~e çoastal state does 
" " . - ':1 

',' '(27) 
no,t' possess the competence to prohibi:t innocent ,passage. , , . 

. ' 
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Territorial 
l' 

The 19'58 Convention on the Sea,'and 

,Contiguous Zone gi;es recognition, to ,the existence of ~he 
, . 

right of innQ~ent passage in str~its, constituting.territorial 

waters. If such strai,ts only connect, ~wo parts 'of,_ the 
~.. :. 

high seas but are not used for international navigation, 
• ~ .. r ~ , .... 

~.:. "1 1 

they are governed by the general provisions gua,ranteeing , 

the rig.h t of innocent passage through the tcrr hOT ial ,,':' 
" ..... l' .. ; • J" 

sea;~28) they have the same statU$ as o~dinary territorial 

waters and are subject ta the same limitatfons. 'This, 

also means that the coastal state may tç~parariiy suspend 
.. ' ~ , 1 

innocent passage for security reasons~(29) If such ~tra;ts 

connect two parts of the high seas and arc ilso used for 
l, ' 

international navigation, th~y are give~ th~ ,same status, 
. , 

as the high seas"and a special provision ~ppties; not 

only is the coastaI state precluded from prohibitin~ the 

i~":ocent passage of foreign- ships in such; stra'i ts, ~ut; i t 

may not even suspend i t. (30) 
, 1 

The Dra~ft Canventj.an on the Law of'the Sea (31) 

establishes, ~hree categories of straits., h Thé first category 

_ ... includes straits, used for international 'navigation if a high 

seas route or a routé through an" exclus i ve e~onèmic zone , 
, , 

of s imilar convenien~e with respect ta nav~gatibnal and 

hydrograph icaf characterist ics ex,iS~'s thraugh' the st raits. (32) 
~ 

Ta these, it is submittèd, the freedom'of_n~vigation ana1.6-

goo s ta that of th~ ~igh se'as is. appli cab i'e • 

' ... , 

-
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" 

The second category" includes,,'st~~its used ~fo,r~'_ ~nter-
, • j 

1 national' navigation between one area 'of the hlgh, seas or an~ 
, 

~x'élusive economic zône and ariother area of the, ,bl.gh seas , 

or an exclusive ~nomic zone. (3~) For these sfrai ts. the 

- "right of transit"lapplies. (34) ,Article 38 Ci}' of the 

, ( 

Draft Convention on the Law nf the Sea (informaI text) \ 
, ' 

provide's: -. 

2. Trans i t pas sage is the exerc ise in aecordance, 
wi th this Part of the freedom ,of navigation ~nd ' 
overflfght for the purpose, of con~inuous ,nd 
expeditiou~ transi~ ,of the strait betwe~n one 
area of the high saas .or an exc14sive ecunomic 
zone and anoiher are~ of the high seas o~ an 
exclusive economic zon~. How,ever, ,the ' 
requirement of'continuous and expeditious 

. transit does not preclude passage through the 
strai t for ,the, purpose of e.nter.ing, leaving 
or ,returning from astate bordering the str'ai t. 
subj~ct to the conditions of ~ntry to thât state. 

.... 
What- does this ":transit passage" en~ail? l:fay De' 'drafts 

submi tted by the Unîte:d "$t,ates and the Soviet' Union may . 

pr,Ov~de ~ clue.· rn 1971, ,the United State~' pr~PQsed the 

. fol~owing' provis ion~, 

. In straits used for international navigation 
r-between 'one part of, the high sea's and another' '. 

part of the high seas or the territorial sea of 
-9 Foreign state, all ships and aireraft in transIt 
shall enjoy the same freedom of navigation and 
overflight, for the purpose of transit througb -
qn-d over such straits, as they 'have ,on the high 
seas. (35) , 

," John Stevenson in a statement to the Sut5-Committee II 

of the Seabed Committee on Jul y. 28 197,2. s<;lid: 

The United States and others have also made i t clea,r 
that their vital interests req~ire that ' 

.' 

"-
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-
an agreement on twel ve miles territorial sea b-e 
coupled with agreement on free transit of straits: 

,used fol,' international navigation and these re'main 
basic elements of our national poliey which we will 

. not sa1=rif ice ,. (36)" . \ 

Fuhhe~ Stù?r,t French. U. S. Department of Defenee in a 

let ter to Senator John c. Stennis da ted August .11 • 

• 1976 (37? said: 'f 

.. 

, what we seek is freedo1!l of navigation and overfli.ght 
" for the purpose ,of trans i t in strai ts connecting 

high,seas ta high seas. We oppose restric t ion of 
innocent passage in such straits .... 

The 9pviet draft provided that, no "state shaH 

be ~nt i tled ta inte\rupt or suspend the t ra:nsi t'of ships 

through 'strai ts, or engage therein in any acts which inter-
, .- .... 

t ' 

fere wi th the trans i t of 'ships, or require ships in ,transit 

t . t . f' . f k·· d .. (38) o stop or communlca e ln ormatlon 0 any', ln . 

';Transit passage" therefore lies between "freedorn 
1 

of na~igation" o~ the high ~eas and'" inoocent passage". 

'. 

United States negotiators believ~ .that' transit passage is 

close to freedom of naviga-tion aviia1;>le on th~ high seas. (39) 

In support of this interpretation it may be noted that Jhe 

défini t ion of "transit passage" does includè a reference ta, 
" 

the freedom of nav,igàtion but not to .. innoc'ent' passage ... 
" 

Ho~ever, Art icle 39 rl) 'provides : 

~ , . ~ : 
.. :l:j~~ ~i~ .:\;~I 
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, . 
\ 1. ships and aireraft. while exerci s ing 'the righl 
of transit passage shall 

• Ca) Proceed wi thout delay through or over the 
strait; 

l 

Cb) Refrain from any threa t or use of force 
against the -sovereignty. territorial integrity 
or polit~cal independenee of states bordering 
straits, or in any other manner in violation 
of the principles of international law embo
died in the Charter of the United Nations~ 

(c) Refrain from any acti vi t ies other than those 
incident to their normal modes of continuous 
and expeditious transit unless rendered 
necess,ary by force maj eure or br d~ 5 tress; 

(d) Comply with othe,r relevant provision of -this 
part. 

'f 

Therefore, in order for passage to be "transit passage" it 

must be ~ffected wi thout delay. not be a "thrcat or use of 

-force against the sovereignty, terri toriàl inte.gri ty or 

political independence of states borde ring straits. ':"and 

not "in- any ~ann~r in v"iolati.on of principles of internati

onal 1aw embodied in the Charter of the United Nations." 

In comparison. high seas' "freedom of navigation" has no limi

tations or qualifications other than the dut y of reasonable-

ness. l t is ther,efore submi tted that !he right of "trans it 

passage" 1S more or less similar ta the right of innocent 

passage. 

The thi rd eategory of strai ts are those linking high 

se as or exclusive economic zones with. waters subjeét ta natio

nal jur.isdiction (40)' and those formed by an is1and of a 

state bordering the strait and its mainland. (41) To these 

the l'ight of innocent passage aval'Is. (42) 

1 

; 1 ~ 
------,~-----~~----~------....... -~-----_._,-------» 



",\ 
,1 

o 

, .... ~ 
'-

() 
'! 

.. " ,}.),.. .• _ .... 2 _ ._ 

\ 

\ 

\ 

\' 

,. , 

.. , .-
~ :/ 

~o .-
, . 

\ . 

In'summ~ry of the law ,of innocent passage. it càn be 

concluded that,: 1 
IJ 

/ 
'tt ... 

*'''7 4 

1.) (:y 

2) 

3) 

/ 
/ 

Innocent yassage is a rigfi~ rec.pgnised under c~stomaiy 

, ,inteTnat!onal law t and not 1 merely a pri vi lege to be 

granted~r refused at the discret ion of tue coastal, 

state .' 

J 

The innocence of the passage is determifted by refe-
, J , 

rence to the lPatur,e of the passage itseif. rather 

than the \ 
of the ship. nature ., 

) 

;'" 

The right of innocen~.passage applies te merchant 

ships and warships. The passage of merch~nt ships 
~ 

may'be suspended tlmporarily for security rea~ns, " 
f , 

and,warships may be expelled for refusaI to comply 

, ~ith regulations of the coastal state. 

'1 , 

" . 
4) The right of irinocent passage ~xists in the following 

areas: '. 

(a) internaI waters newly en~losed hy straight 

baselines. 

,) Cb) 
.r' 

territorial waters. either aiong the coast 

l or in a strait. 

"'-C c). straits connecting two par.ts o'f. the ,high s~as, .. 
or ~~e part of the high seas and one part 

waters; if they are used for 

, 
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illternational navigation and 'there can ,. . 
be no suspension il'f the right of, innocent 

1, ; 
R,ghts of Passage over land-territory 

Turning from rules of C6stomary'International Law 

'c governing transit rig~ts to the law as stated,in the various 

re~evant trea~j.es and conventions .. th,ere are two classes 
, 

ox treaty that deserve .consideration. Thdse 'which relate 
). . 

ta rivers or other international wa'ters and those whieh relate 

ta ~ransit over land. In both categories there may be found, 

treaties dating back to the eleventh and :twel'fth cEUJ,turies 

whicli re'flect the coneera for freedom of transit. As earfy , . . 
, 

as 1111 Ferrara undertook towards Venice, ~alogga. Maniua, 

Milan, Modena and Ravena "to open the waters of the pl> ~reely 

to aIl men, to keep them open, at no time-to close .them 

and ta observ~ this in good faith and without any fraud~(43) 

In the same eta Venice,pramised Milan to keep the Toads 

wi'thin it's territory' ,open and safe. (44) 

The most import~nt point in t~e developme~~ of the 

principle of freedo~ of,navigation.on international riv~rs 

began in 17.92. when the Scheldt was decfared open by Franc:e 

on the grounds that "a nation cannot With\~t injustice-
~. , 

pretend ta the right of exclusively occupying the channel 

, . 
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of' a' ri vert 'land. hip.der 'the' nèighboùrill.g peop,les \<lh,o 
t _. f -.. ~ - ..... 'J. ~ 1" ......' , , ... , ~ .", 

bo-rder ·on'·~ts, highéi 'sKores fr'om,-en'joying ,'th,~ same .;,"" 

• ,r 

'~!idvant~gé$;',;'(4'S,)', In ~181~'; na~:i'g;t,ion on th~ '"Rbine 
~ • < 

, 1 • ./ .". - , ,j, .. 

,- . was declared tp ,be "ftee frdm"the point whe'~e the river 
, fi \ ", ~ • L' ,! - ~'l 

'" beco~e~ 'navig'able. qnto the s~a. and vice versa and 

" " cannot, in"tespett" ôf commercè be prohibited by anyone". (46), 
:;' • • l 

During Jhe"lat~.· nineteenth century, agreem~nts deaJ:1ing 

wi th: rights "'over land became .numerous. The 'Unit~d' Kingdom; 
l' 

1 

agreéments with other colonial powers defining their 

r-espE(ct i vè sphe:Fcs in 'Aft,ka con-t:.a,ined assurances of freedom " 

of passage without hinderance oi any descrip~ion.(~7) 
1 

After World War I, nations eager to make peace and 

to prevent future w~r signed the, Covênant of the ~e~ue " , 

of Nations the main aÎm of" which \J'às to, pro~ote int~rnat ional 
. " 

cooperation ànd tO'achi~vé internation~l peaée a~d s~curity. 
t, I~'~,. _ " ~ p ~~, 

(48) In the field of promotion of internati6~al c?operation. 

Article 23 (e) ef the Covenant pr.ovtded that' "subject ' 
, / ",1 

to and in ,accordante w~th the 'Provisions' of infernatiol1al 
,J - -

, 

, _ventions ex~stin~ _ or- hereafter to be, 'agree-d up~m. the 

membefS of the _ le,ague ... ,l", will makè provi'sion t,o secure 

and main tain freedom 0:( communications and of transit and 
l ~ ~ - .... 

equi ~abJe treatment for' the conimerc:,e' of' àl1 members crf the 

league. In ~his conneciion •. the special nece5sities of~ 
'\ ' . ',- '~ , 

the regi~ns d~vastated' during t'h~ war 1914-1918 shall be 
borne i~ mind~~(49) 
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" 
·However thiS a~ticle" was not· mandilt<iry" ' lt did not . 

-< .;. ~ " ,,' :. ( ... , 

t ' • 

~mâk~ it a"n obligatiori .that. me.mber, st~t~s' 'sJ'tould ~ccorp other 
'!or r", _ " • 

'. m~mb~,~\, stat~s of" "th~, l\,eagùe f;e~~d9m of C?mmunicatio~s. Q'r of 
, ~ t ~..r \ • \.~ 

transi't th.rough their, tèrritor'ij:ls. It was ra,ther a sugg~st-· 
"l .. ' ''' ~. '\ 

:ion,,'tha'f,: the privUege of ,freedom of ~.dmmuniçations 'and, ,'of 
'1. ... ~ f -'" 

- t~· -

tran~,it sh~uld, 'be accprded ,t,o .!l'ember st~ateis "to fa'cili tate 
/. " 

commercial' devé lop~en't' 'especialfY 1 in vi~w of.. the faci " 

t-hat the .BiTst World War had 'devastated. Most of' the m~mblér 

. sta tes .. Âs J explained 'in an advisory opin-io~ 'of the rerman
1

ent 
, , 

Cou~t of Interriational justic~ (Railway Traffic Between 
, , . 

Lithuania ~nd ·Po~ànd). thi~ ,~rov;is ion did not imply any spec i- , 

fic' obligations ~or the member s'tates of tlie ~League'fo~ 

Nat ions .. to o'p'en any pa~ticul<;lr 1 ines of communicàt ions ... 

specifie obligations can only arise •.. from international 

conventions 'existing or h'ereaf~er' to, b~ agre,ed UPàh,-for 
/ / , 

~hstancê ,"from general conventions to which other powers :: 

~'may a-ccede at a 'later date" as stated in thé preambr~ 'tô the 

Barceiona é'onvent-ion on Fteedom of Tra~sit. .. (50) 

" 

Similarly; the United Nations·,Charter fails ù;> 

impose any specifit obligat~oDs ùn 'members regarding'the 
\ 

,grant of transit rights'. Article 1 (2) of the Charter-aims' 
~ 1 

, - . 
at àchievi,ng .. in ternllt ional co-ope ration in sol viRg in,ter-

~ A ~ ',) ( " 

nation~l problems of'an,economic" çh~racter. By Ar~icle 

'13 'the General As sem~lY ~s ch.àrg~d. w;tÎl a dut)': to ini t i'a'te 
f ". ~, _ ~ _ 1 

studies and make recommendat·ions for the purpose o,f pr0ll!0-
, , 

t~ng internatibnal co-opératiQn in the economic fiela. 

Ji br 

J 

\ , . , 

! , 
1 

'" , ~ f 

" 1 
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. ' 

According to Artiéle 55 "the United Nations shall 

" .' 

prol1lo'te solutions of international eco~omic •• co-ope!~tio.n" 

", ~ and by.' Arti~le 62 "the Economi~ and' S~ci.al' Council. "< :-~,",~,_ 
, ,~ . ---may make or 'ini,tiate stu~ie~ and reports 'with respe~t, 

~ .. 1 ...,. " '. 

,to international economic ..•. matters· and may ma~e re~9mm-
- ., :' , , , 

endations with respect to any, such màtter to the GeneT,al 
''-l' , ' .'l'. 

Assembly~ to the Members of the Unit~d,Nations. and to-the' 
'1 \ 

special-lsed: agencies, con'cerne-d." 

" 

'" "'--

However. despite lack of'obligatory provisi9n5 re~ui-

ring nie.mber 'states ta grant transi t' rights to eacn. athel·. 

.pursuaftt to Article 23 (e) of the Covenant-of t~e ieague 
" 

" 

.. 
o , 1 

of Natj,ons. pro$res 5 was aehieved through the Constitutipn' 

in 1921 of the Communication§ and ,Tr,ansit O,rga{lit,at~(j'n 'of 

~ . \ '.', 

. ' 

As stated in the League:'of Natio-ns.; " . -
;1 

the war,accentuated the econQmic·interdepe~denèe of 
the nations of the woild. ana ,the qùes.tions-,of 
international transport by land and wat'er beêame of 
cons iderable and poli tieal importance and urgent y . ' . 
This was particularly the case in 'Et1rope where, . 
large area whieh had previously been economie 
units ,were broken up into a position to be self-
suffieent but determined to Tetain~heir'~olitical 
independence. In order to dea-l wi th'· t'he resu1 tant 
prol:Îlems. tR.,e League appo-intèd the advisocy and technic~- / 

','al '?rgani~ation for communicatioRs and transit.CSl) 

, . 
The p~r~ose of the organization was'to facilitate intet~ , 

, ' 

n~ti,onal co ... opera t ion in t'he field of c·ommunÜ:a t ions and' 

trans~t. ,an,d in particular to help the Security Council . ' 
, " 

~nd the Assembly to accomplish,the work cnt~usted·to th~ 
,,_ ',' r 

, \ 1 

" 
lf' -

" " , 

" ! 

• l' 

1 

. '. 

, , 
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League by the Covenant. 
,~ 

The achlev'ements of the èo'm~uni'cations aond transit 
, '~~- f " _ • 

~ .... 1 _ , , • " 

O.~ga~ization which are '~of r~levance to ~ th.is p'apër aië ~h~. ,...... , . 
conclusion .of the follol'ling' Co~~~ntions déâllng with the 

"""'" ~ '0.\ ' , \ ~ \ 

proble~ of trarfsï t. ' 

.,~ 

" 

(i) 

, 
~',~.' 

J..r~ r :.. 
r/ 

(il) 
\ . 

• , r 

Convehtion:,a1'l"d "Stàtt!té on Fr~edom of Transit 

o~ ,20-th Apri;, i~'21 ~ ~~2) 
" " , 

Convention ,ànd S'tatute dn the, Regime, of 

N~'vigilble Wa terwa'V~ of Internat lohal CQfl,cern 
of"2~~h Apri'i, 1921.'(.5-3), 

, ' 

Co~~e~tioi and Statute on the International 
-" 

Regim~.'.of-'Rai1ways of 9th December, 1~3. (54) 

l'Ihich are consi'dered "in t';rn hereafter . 

. , 

" ' 

.. L.. j' 

.(i) Tl}..e 'Convention and .Statute on Free,dom 'of Trà~it 
F l 

" A generaI Confer,ence' on Cornmunïcations and Transit 
' . ' 

,,# 

wàs he'l~"·at Batcelo'na in March" 192-1: The object of the, 
, • ~ ". Il ' ,. , " ~ _, 

•. Conf'ereote was to dea~1 wiih 'transit 'and waterways throughout' 
"1, .. , • ' 

the world •. Member states. at.,the -CORfer,enc.e ,.agreed on a 
,,( 'J .. 

Convention and' Statute on ~Fre~.dam-·of transit. The .applica

- tion of the, Jit'atute ~ is to~ transÏ.t' tràffi'ê only. Ar~ti'cle.J. 
/ , 
tir.. . '1 _ ... ~ 

o".f the Statu'te defipes "'traffic in transit .. as 'the passage ) . 
~ . 

o( persons t {baggage and goods; of' vessels ami of other. means 
Il ~ • 

< 

çf transporta tian across the-. terri tory_ ~nder the sovere i,gnty 

, -,' 

\ 
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, , 

o'r authori ty Of one of,,'the ,cofltracting states, when the 
'J • 

~.a~sàge a"cross sù~~ tétfitory is only a'.portion. of a 
.... , 

,c0mpiete jo~rney. béginnlng é;lnd':terminating beyond th'e 
, ~, ~ \.. ;:: .... ~ .. ~' 

'frontier~'of the state across whose,territory the transit 
r" ~ ~ . ,', 

takes plac"(;)'. " 
.' , 

...... ;.. -

, , 
1" The part'i'cufar tta'ffic to which the Statute applies 

• 

was fûrther restriited by ~ing applicable only to . 

traffi~ by"'r'aqP' or waterway' and did not extend- to tr~~fi~ 
1 ~ f , , , 

by air, ,.or ~Y'..troad. ,As Toulmfn comments, if ·trans i t 
" 

traffic is to b~ gi ven freedom o'f passage. i t must1 trave 1 
> • • 

. , 
by routes' upon l'ihich it can be easily distinguished, and 

controlled. (55) This can be 'ascerta~ned from Arti~le 2 

of the' Statute wh*ê'h -provid~s' t~at the measures, tak~n, b>:" 

,\ 

_ , '. . ' 

thè cont~acting ~tate~ for regulating and 'for'wa,r:din~ traffic 
1 ~ • ' 

across their territory shall facilitate'free tr~nsit by 

rail and waterway on ,'~o~~es'i in use com(enient for- inter- / 
- '. 

national transit and that contractirig states will 'also 

allow transit in àccordance with'the CUStomary conditions' 
J' , 

J- ~_. 

and'reservati~~s across their territorial waters. By 
~" n ~-"') 

pr9vidihg for transit rights by the routes where such 
" ' '\ 1 

t,}:affic ~can be easily identified, the contracting :'_~tates 
. . 

h~d,their sovereign rights in mind and were not'going 
~<" , 

t,o'-'al-lQw the Statute to in.fringe upon 't~ese rights. 
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wax iri Y\rticle 
\. , 

arel tantamount 

1, the rest of th.') provision.s 

ta stating that i- Pil"inciple 
,~ (56) 

,,·'freedo.m of' transi'1;.' need not/apply. . 
, " i, 1, " , 

of .the S tatute 

of tl}.e 

Article ~ ~rovide~ t~at no contra~ting st~te i5 bound 

1;0 ~ccord il'él'~si';t ·for pas.sep.ger~ whose' ad~ission into 'Hs 

'terri tory 1s forbidden Of ~for goods wnose impor.tJlt ion ts 
, l ' !' 

, ptohJbi tid' ei ther 'on ,grounds of publi~- hea~ th or ,security. 
1 

or.as a pr~cauti9n' ag~inst diseases of animaIs or plants 

or i5' regulated under gen,eraI conventions. 

" 
The Statute only àp1?lies as" between the Contracting 

Parties., Benefit to'non-contracting Parties was spe~ifica
J. 

lly exclud-ed by Article '6 • 
, 

" ' 

Con~racting Partie~ were allowed to'deviate from the 

provis.ions ot, the Statute. In case of emergency affecting 

the safety or' the, vi ta'! 7terests ~of', astate. a contractins. 

p'arty mây deviate from t!~. provis ions' ofl the s tatute for 

"s,; -short a time. as possible". Futhermo~e, under Art iele 
\, ) 

,< 12 any contract ing party: \whi'ch ~u14 es tab! ish a good case 

against the ~pI icat,ion of the ~tatute in sorne. or aIl of 

its terri tO!y, on the ,grounds of a grave economic situation 

arising out Ot the acts df, devastation occ·asioned by the 

'First Wor.ld WaT, ,was t'(} be .relieved temporarily of the 

- obligations arisini t~ereundei. 
; . 

:' 
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() 
" InteTn~tional Treaties, Conv,6ntions and Agreements 

exist1ng and inconsisteAt with the ~tatut~ wef~ not" .' 
abrogated but ~he Contra~ting Parties were bound t? b,ing them 

into harmony wi th the statute '50 'far as possible. 

-, 

Finally, Article 13 provided, th'at any dispute whi,ch 

m8y arise as ta the interpretation or application ~~ the 

statute which is not settled directIy between the parties 

themselves shalI be brought before the Permanent Court of 
. . 

Justice, unless, under a special agreement or. a general 

arbitration provision. steps are taken for the.settlemeni 

of the dispute or sorne other means. In arder ta settl~ 

such p~oblems in a friendly way;·Article 13 furt~er provides 

that Contracting S~ates undertake. before resorting to judi

cial proceedings. and"without prejudice to the powe~ and 

~ight, of aétion of the Council and Assembly, \0 submi t such 

disputes' for an opinion to anybodY,estab'lished by the League 

of Nations, as the advisQry and techn'ic~l organisation of 
" 

the memQers of the League i~ matters of cémmunicatiô~ à~d' 

transit; in urgent cases; a preliminary point may recommend 

temporary -measures -intended. in particular, 'ta restore 
1 - , 

the facilities for freedom of transit which existed befoie 

the act or occurrence which gav~ rise ta the dispute. 

Further development ~f freedom of transit can be 

observed in the Geneva Convention o~ the High Seas 1958(57) 

which contained. for the first time in a mui tilateral inter-

~~---,-.. ~-----------------------------'--'---,' ...... a; i 2 ( 
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national instrument. an expJicit aeknowledgemen~ in .. general 
, 

terms of the right Df states witho~t a le~ coast ta ftee 

acce~s to the ~ea. Art iele 3 'provides 1 

1. ,In arder to·enjoy the freedom of the seas ; 
on iqual.~erms ~ith coast~l states, state~having. 
no sea coast should have ~he free access t0 the s~a. 
To this end. states situated between the se~ and à 
staee having no sea-coast, shall· by common agreemen't. 
wi t-h the latter and in conformi ty wi th exist'ing " 
conventions atcord: 

Il 

.. 
a) To the state having no sea-coa;;t on\ a 
basis of reciprocity free transit thrqugh 
their territory. 

The Convention recogniics the need o~~ land~lock~d . 
state to bave free acce~s to the se~ but does not grant 

the freedom of transit. It only en~ourages the stat~s '. 
~ . 

concerned to, bY,mutual agreement, grant each other~this 
;.r r ..,. 

freedom of tt~nsit and if need arises, on recip~ocal b,sis. 

'" 

"~he Convention ~'9n Tr:ansi t Trade: of. jand-loeked ~tates 

1965. (58) by Articie 2 pro:Vides: \,~ 

-. 

Free,dom of transit shal.1 be granted under thé 
terms of ihis" Convention for tr-affic, in transit and 
means of transport. 

.' 

Thé question a~îses; Is this a gener.al right,of t~e land-

locked state oyer the territory of astate separatin.- p 

. ' 
it and the sea? !hê prea~le te the Convention recite? 

" . 
Articles 2 and 3'of the ConvQntion on the High Seas(~9) and 

\ 
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\ 
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Conference on Trade and' Development' which ~,re as follows: 
, l ' \ r 

principle l' 
1) • l' 

~ "\ '" ' 

The recognition of t'he-right o:f· 'each 
land-locked state of'fTee access tu the 
sea is 'an ~ssent~al princ~lile 'of in~e:r-" 
national trad~ and ecqnomlc deye)opment. 

t ~ , .... 

Principle rII In arder J;o enjoy t!1e' (reedom <;>f tl}e seas 
Ion equal ter,ms wit,h coas~al,states', 1 ç' 

states havin~'no sea-coast sho~ld have 
fr~e ac~ess 'to the se~ •..• 

,; 

Principle' IV' In order té promo te fui 1 y" the econo~j.c, :', 
development of the land-Iock'ed çoun'tries, 
'the_ said ,countrie? ,should b,e', afforded 

'by aIl states, 'on the basis of 'recipra
,city, frce ,and unreslri~ted transit, 

in such a mariner that they have fr~e 
access ta règional arid,intérnatianal 

.tradc in all~circumstanccs and for evcry 
type of goods. 

It appe3:rs therefare, that. if' th~ 'freedpm of' trans4:0t i5 . . 
for the pur~oses ~f the,land-locke~.state ta ~njoy the 

" ,freedam ot t'he sea then the state wh'ich .~~parates 'i t froll) .' 

the sé~,shall give it:free access: ta th~ iea. Uowe~er. if . ) 

" , 
the ireedom of tr~nsit is for purposes oi tr~de, t~en th~ 

, . , . 
rights are ta be granted by agreement qf both states and on 

the basis of reciprocity. 
'..1 

l~ 

The Conventibn on the' La;w of the- 8ea (Draft. Conven-
" 

,tion, InformaI 'fext) (60) proyides by Article 1'25 paragra.ph 
, . . 

Il "that land-locke4. ~~ates shall have the right ~f access 
. ~ 

to and frorn the se~ f~r the purpQse of exercising ~hè rights 
( 

provided for in this JCon'ventio~ in'clud,jng thos~e rel~ting 
, 1-
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• 

ta the freedoms -of the high'sea~'and the comm9n heritage 
\ , 
, of mankind. To this end, land-1ocked states shali e".'joy 

• 
the freedom of transit through the terrttory of transit 

-states by aIl means ~f trsnsport.-

Here ~gain the stress is'on the fact that the freè~om: 

of transÏt ~s grari~ed only for purposes of ~nj0ying rights' 

grarite'd by t'he convention in territorial waters and on the 

hig~ s~as. But does not extend these rights for the1purpo-

ses of trade' and commerce. 

" , 

Cii) The Statute on the Regime of Navigable 
,Waterways of International Concern 

'InternaI waters include aIl 1akes and river~ inslde 

a state's land territory as weIl as the waters on tKe 

landward side of tqe baseline of the territorial sea. ports 

harbours ~nd, historie bars. (61) An 'international river is 

a naviga~~e.river which flows thro~gh the territory of two 

or more states.(62~ In theory and in practice. rivers are 

part of the territory of the riparian state consequentlY, 
,,-' 
'tf/.a. river lie-s wholly. tha t is from its" s'ource to i ts mou th. 

~ , ' ". 
wirbin the boundaries of one and the same state;s~ch state 

• owns it exclusively. These are known as nationai·~ivers. (63) 

But ~arry rivers do not run through th~ land of one 'and the 

same state only. whether they are so called "boundary river~". 

that, is. t:iver'5 which, separate t~o different states.. from 

.'. ",ach other '. or .Whèt~e~ ,th! run through several states ,~d 
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are therefore riamed' "not-national rivers",' such rivers ,are 

,not owned br. one state alone~ Boun~ary, rivers' belong -to 

'the territory of the states they separate. the bo~~dary 1ine 

running either through the middle of thç·, riv~r or through .. 
the midd~e of the sa called mid-channel of the rive·r,. 

rivers"whicn r~!l through' severai ,states belong to, the 

, 
1\nd 

'" . (64) 
territ~ries of the states concerned. There is however 

another gro~p of rivers which are navigable fro~ the 'open_' 

sea· 'and a t the same time ei ther separate or 'pas~ throug.h 

severai states between their sources and th~ir 'moùtlis. Suéh' 
'.1... 

rivers also beÙmg to the terrÙory «lf, the ,di'rEerent state? 
t • , " 

concetned but they are' named interriationa( rivets. (6?) In 
, , ,-

'J ' 
th:e absence' of treaty arrangement:; to the contrary, -z:'iv'ers, . , . 
are ~s much as any other l?nd 

• of' 
t~rritory'subject ta territo-

'l' 'd' . (66). na J uns lCJ~on. 

1) 

, . 
The Statute on the Re&imê d~ Navig.able Watetways '. 

" / 

of International Concern accorded fre~ e~ercise~of 
, 

navigation on navïgable 'waterways of.inierpatfonal_concer~ 

to the vesseis of aIL 'contracting states. (67) Article 1 

(1) specified the navigable wa terways to be "aIl, parts, which 

,are natur~11y havigable<to and from'the sea o[ 3 waterway 

which in its course, naturally ~avigable to and from the 

sea, separat~s or traverses different states, and aiso 
~, 

~a'Iiy par~ of any other ,waterway. natural1y nav,igable to and 

from·th~ sea, which connects with the sea a waterway natura~ly 

navigable which sepat~tes or traverses different states.» 

, 1, 
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The provlslon for the settlement of disputes is generally 
. - (6(s)i' 

the same as the transIt statute. 

By Article 13 of the statute agreements in forcè 
co 

relating to navigable wa ter,.s, concluded by the contraèting-

states before the coming into force of the statute were not 

abrogÇlted. Treaties prior ta the convention and statute 

on t~e Reg~me of Navigable Waterways of Internat ional Concern 

.granted a right ta the free passage of certain individual 
._~ , 

rivers, usuallt on a reciprocal basis as between riparian 

states. Theo treatic t of the nincteenth anù twcnt ieth 

centuries which provide for a right of free navigation 

o~f the rivers with which they deal have their common ancestry 

in principle II of the Articles Conc~rning the N':vigati'on of 
~ 

Ri vers which in their Navigable Cour~e. separate or '"t:ross 

different states adopted at Vienna in 1815. (69) Examples 

,.are Articles Concerning the Navigation of the Rhine 1815 (70) 
, (71) 

and the Treaty of 1856 regulating the statute of the Danube. 
1 r 
1 • _ 

In the Case Relating to the Territorial Jurisdiction of the 

International Commission of the River Order the Perma~ent 

Court of International Justice a4verted ta the fact that 

Um'ost previous treaties" (prier. to the treaty of verSai~~_), .. 
had limited' the right to ripar.ian states alone. (72) -' " 

D:~~pite the existence of treaties which grant a rig~t. 
"-

of free navigation on international-rivers to the vessels 

of- aIl nations, the practice of opening such waterways to gen~.-

'. 
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" (73) al usage has not been universal. Treaties wh~ch relate 

to nav.igable waters forming ,part Qf an internationa~ 

boupdary between t~o states give equal rights to t!te.,nationals 

of both rïpa~ian~ (7~) To thl's category of arrange!l1ents 

belongs the Boundary Waters Treaty'Of 1909 betwe~n the United' 
• 
States and Great Brit.aiim which provides that the nàvigation 

~ of aIl navlgable boundary waters i5 to. continue "free and 

open for the purposes of.commerce of the inhabitants and 

the ships, vess els; and boats of both countrie.s equaIJy. •• 
, (75) G~' 

" " ... '" . " . ~ . 
The" ques t ion which remains to be considered is whetcr 

the rrght of free passage over navigable waterway5 15 an ,.. 
accepted right of custornary internatIonal ~aw. Each river 

which i5 opened to international navigation, the understa-
j 

nding is that the management i5 a special one appli~ble 

ta that wat~rway ,alone, constituting particu~a1'" international 

law for that~river rather than reflecting the principle 

of th'e lex 'generall' s. (76) Th t···· f . e con Inulng ex~stence 0 ·r1ver . 
, 1 ." 

regimes which accord rights of p~ssage only to riparians 

i5 an indication that a general right of free trans~t is 
not recognized by international law. Further confirmation 

of this view is the fact that the Barcelona Convention of 

1921 on the Regime of Navigable Waterways of International 
,l 

Concern has been accepted 
0 

by a res t ricted number of 

states:(77) In the Jaber Case (78 ) in which the question 

of -a .right of free passage over ~ ri ver. flowing through 

two' or more states and afford,ing a~ces~ to the sea ar~ose. a 
, 

. conclusion was rcached which - .sup)l~nts the 
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. 
" '", 1 

.contention that there is no general, right ,of free navigation;-

" 1 

Transit Br Rai1~ar 'And By Road -. 
Transit rig~ts by way of railways ~nd roads have been 

. 
maiJily granted und'er. bilateral agreements. Th-e Stàt{te on 

~ 
the International Regime of Ra.i,lways provided for tire 

. -exchange and reciprocal use o~ rolling stock. !The movement 

or' 'such roll ing 5 tock wa,s the responsibil i ty of the railway 
'\.. .. "1 • 

undertaking of th<,? country where .the movemerrt took place. ' 
. ' 

Such transport would nbt be con~idered as' international ' 

transit, that i5, the movement of traffic by a' carrie~ of one 

state o~er the terri tory of the other state. By subsequent 
1 

bilateràl ag.ree,ments tr~in tra·ffic acro~s t~e terri tory of 

one state (7~) have b~en permitted -through traffic. However , 

what is not ,c1ear is' wÎlether the? tratfic üI"tra'ns i t ""Uses 

the' railway roll~ng 5tdck of the C"ountry through wh,ith t~ey 

transit or not. 

, 

In the. f,ield "of road, transport, exc:ept by vj,ttue of somè 
. . 

bil,ateral agreements, (80) there is I,lo"JnteTnatiorial right of 

way for commercial road tr~nsport, wH~ther passengers' or 

goods. /' 

From the Barce.lb~a çonvent ion and/ta tute ~n ·Freecl.om of 

Transi t .. 'the Gene~a Convention C5n the Hig'h, ,s~as" 'l'he Conyen-
. " 

tion, on TralJ'Slt Trade on Land-locked States 1965'; The' 

Draft Convention Qn th~ Law of ·t:he Sea and' .The' Barcelona.. 
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" 

Statute on the Regime of Navigdble
J 

Wa:terwars of, Internation~} 

Concern can i t b~ sa'id that the ,right of access to thé sea 
i 

l , 

of land"'locked states have deveioped into the concept of 
f 

f,reedom of transit? , • 

It has, been argued (8Ù' tha~ the existence of a righr 
, ' 

of tra~sit"may be said "to depend tipon two basic conditions; 
• . 

fir~t the stat'e claimi~g the r'ight 'of transit must be able 

te ju~ t if Y i t by refe,rence to consideratio,ns of néçess i ty 

or convenience and secondly, the exercise of the right must 

be such as to cauS,e no harm or pre~udice'to the transit 

state. In disdnguising the idea of "necessity" from the' 
, ' 

idea of "convenience "" conveniënce may be desc,ribed as the 

existence of a bona fIde 'and leg,itima te in.terest ~ Art·ic~e 2 
, , 

of ,the Bart(elona 'Statute o~ transit provides that fte'e 

transit shal1 be facilitated by the 'States conc,erned "on 

routes in use convenient for international transit".' This 

ffieClnt that al though the pene fic iary state was not enti SIed 

ta require c'6nst,ruction of new rOl1t'és, in clai,~ing the 

use of an exist ing l'oU''te, it was obliged ta show i ts-

convenience and not necessity. 

~e'cessi ty is a' bit difficul t to explain. ,In its' 

jbldgement in the Carfu Channel Case (82) the International 

Court of ,Just iee' sai'd: 

J ' 

.••.. the decisive criterion is rather (the strait's) 
geograph ical situation -as connecting two parts of the 
hi.g~ ,seas" and the fact of i ts be ing uS,ed for inter-
na t lonal naviga tion. Nor 'can i t be. -decisive - that this 
strait is not a necessary rçute between two part~ 
o~ t~e -high jeas,. but only an al tetnative passage 
between the Aegean and the Adriatic Sens. It h"as , ' . 

, ~ 
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. neverth'eless been a useful route for 
maritime. tiaffic. 

," 

From the passage it èan be co~cludèd 'that 'a ~hannel cano be 
, ' 

an inlerna~-ional hi~hway even though i t may ,not be a 

ne~essary. or é'ssential route and that i t acqu~res i ts' " 

ctiaracter as an international highway from (a) its geograp-
- , 

hical situation 'as a connecting 1 ink be/tween two parts 

of ,th.e high seas and' (h) i t5 use as a route for m':lritime 

traffie. Applying th'Îs rè~soni~g té passage over the 

ter~itory of a st'ate the emphasis is placed on the faet 

of its geo'graphical situation as a potential cpmmun,i.cation 

1 ink. Hence the geographical si tuat'ion is the necess i ty. 
\ ' 

Another concept ta which ~onsiderâtion'rnay;be given 

when ,-cons ideririg ~he existence of a right of ,transit is that 

of "the way o~ neces'sit}'''. "Necessity" here' suggests~:that 

no alternative means of .transit is availa,ble and that 

unleS'5 sorne, means is 'made availa'ble the s~ate reqU~~ing' 

it will be unable ta survive as an independent, state. This 
-

concept of "a way.of necessity" is a gener,alization of 

': rule's to be :(ound in Roman and Engl ish law ac_cording to . 

which the own~,r of, a- 'land ... locked pa reel of land énj oys a 

right of ,way over :his neighbour's land-,so long as the nece-

ssi,ty fa,! ,su~h, a .right of way exists ~ l83J The concept of 

"way of neoes~i ty" can be trac,ed in the international 

conventions'. (84)- ( 
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The second condition upon which the, existence of 
" . 

r'ight of transit was said to exrs~' 'W~s, that the exercis~"~ 

/ of the right must be such as to cau~e no "hanD or prejudIce 
) " ' " G 8 5) , 

, . ta the transit s tate. In the Faber Case' Umpi r~ bu-

.-ffield ~as of the"'view that the states had a right ta prohibit 
, \ 

n~vigation in rivérs -.fiowing to the sea if" it was necèss'aF)' 

fa' the, IJeace, saf.éty, and convenience of heT .o~n ci t i zèns ~ 

Therefore, ' i t has been argued tha t in the absence ,'6f· detr/iment 

ta the tr~nsit state, permission to cross cannot be 1awfülly 
, 

l'efus:ed.'' (86) But, 1 the discretion ta d~etermin.e wh~t 

conditions may or may Rot give Tise to the Tight of transit 

lies with the transit state. These intere~ts of, thç·transi~ 

~tate hay~ a1so been recagnised in internation~l conventions. , ' 

(87) '. 

..... 
~ 

\~, Hence other than for reasons ,of thé securi ty dr·, 

1egi t~~'~ interests of the t'ransi t' state. a land-loc~'èd, 
. l' 

~ 

, coun'try may clairn accesS to the sea- for ,pur,poses of et;'j oy-' 

ing the freedoms on the hi~n sea's ,onir., over the te:tritory 

Qf a transit, state as.a right al~hough it cannot be arguèd 

< that the rignt has developed ,into a no:t:m. of ,custom,ary 

inte,rnationàl law. Theretore the ptincïpl~; of the fre'edom 

~f transii. other thart the freedom'of t~a~siL over the'high , - , 

'seas and 'the righ"t of innocent passage ,through terri tO"Tial 

waters ana~through straits. 'doQs not exis~-except bY,treaty 

and only between 'the parties ta that '(re~aty. 
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Section II .. ' ~::! 

Grant of Aerial Transit Rights~, 
< , 

The Chica'go' e~nvention IJ44 ,.' . ~ '" 
~,." ; " .r~' -Ii 1 

Likè.: t)1e t reat~,es .on nav.iga.b]-.e ,waterway.s, and on 
.ç.' - • 

'. 
,-

,'land-borne transport. the Chïé'ago Convent ion'- stàrts 
'\ !,,J 'C~ ~ 

'" '~,., 

with',' the, ree.og~it·ion that ~vefy.: state ~as complete~ and 
~. r ' '"' ,~, 

exclusive sovereignty over its land te'rri tory and t,he 
1 - t 

( 

airspace above i t. ri' ,·irants t,r'~nsi t )'ight$ to aireraft 

of oth~r 'fntr;acting partie. and'specificallY excludes' 

~tat~ ai~raft e~g. aireraft use~ ,in militarYJ eustoms 

and police servîtes; pilotl~ss aireraft and aircraft 

operat{ng sèheduled international air ~e~vices frOID 

enjoying the transit rights. 

Non-Seheddled rntern~tional Air/Services ... 

Arqe1e 5 of- th~, Chicago Conventioll 1944 provides: 

- Each Contraeting State agrees that aIl aircraft, 
of th~ other Contracting States, bpi~g aireraft 
,not e~gaged in international air services shall 
have the right, subject ta the observance of the 
terms Of this Conve~tion, to make flights intq 
or in tl'ansi t non-stop across. i ts, territory .• , . 
,witqout the necess i t~ -of obtaining prior permiss ion. 
and subject te thé right of the ~tate flown over 
to require landing., Each Contracting State 
ne~ertheless reserves !he right, for reasons of 
safety of f1ight. to réquire aireraft desiring to 
proceed over regions wbich pre inaccessible or 
without adequate ~ir'and~navigation facilities to 
follow prescr i bed routes,t' or 'to obtain special 
permission ·for such flights. . , 

The right is gr anted by a eontracting' state ta a 
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\ con.1t;'ac't,~ng state.-' The e,x-pres~ion "aIl airera'ft of the 
.. I-.J 1 " ~ ~ , 

other contracting s,tate~,:'- refe-rs ta airéraf,t registered 
, ~ • ~ ~ '1 ~ 

in, and ,the,ref~re 1 - according t.o Article 17. having. the . ' , 

nationafity ,~r' 'other cOJ;ltracting states. The phrase , ' 

"not engaged" 'means not.engaged at the time the right is to 
\ ' , ' ~ 

" ex~rcised. Thi~ màdns that aireraft us~d ~t times for " , -
séheduled services can claim rights conferred by Article 5 

'" . 
if they are not engaged on ,scheduled services at the 

moment. 

The convention grants the ~ight to fly over a 

\ eontra.cting state 1 s ,ter.ritory· to. a,ircraft of a contracting 

state, not engaged in scneduled., interna.tional a'ir' ., 

services but does not deEine the, words' "scheduled' intérna,tional ., . 

ai r services". The International Ci vi l Aviation Orge~is~-, 
, 

tion presented the fol1owing~definition -for the guidance '( 

of th~ contracting stçltes in: the interpretation dr ap-pliC'a

tion pf Articl~s'S 'and 6 of the Convention: 

, . 
A scheduled ï'nternational: air service is a 'series 
of fiights that possess aIl the following 
characteristics: ' , 

(a) it passes through. the airspace over. the 
territory,of more than one $tate; 

(b) 

Cc) 

i t is pérfo-nmed by an ai reraft for the 
transport of'passcngers, mail' or ~argo 
for remuneratlon. in sûch a manner that 

·cach flight i? open ~o use by members of the 
p~blic ; 

1t is operated so-as to serve traffic be~w~en 
the same two or'more'poirlts, either -, 
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(i) according" t~ a pub! ished t imc
, table; 

. or.t 
, 

(ii) wi th fli,ghts 50 regular or frequent 
tbât th~y ~onstitute a recognizabl& 
systematic series.(SB) 

" 

The dçfinitiorr was maintained without ~ny amendment 

by the Second Air T'ransport Conferencè held at Montreal 

in February, 19BO~89) The Council further defined -the 

'applicability of the definition. The definition encompa-
. 

sses a service'which is part of an inter~ational network 

of services. operating according to a published timetable; 

a service where the on-demand passenger has a reasonable 

chance of secu'r fng ac.comllloda t ion; a service wh ich no rmall.y 

operates irrespectivc of short term fluctuation in payload; 

and a service whèr~ stopover and- interiining faciliries 

are offered to the us'é r wi t-h the: ,appropr i'ate ticket or 
, ~ 

air waybill. subject to relevant internafibnal agreemept .• 

if an y. (9 0) .' 

A service which opera tes frequent'ly and regula'rly 

pursuant to a ch·arter contract wi th one or more cha.rterers, 

with the intention of covering the entire capacity~of 

the aircràît may be, at the discretion of states,'class-' 
( 91') ified a~ a scheduled service. 

It is.emphasized that the main elqments. of the 

definition are cumulative in their ~;fec~ if. for a ser.ies· 
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flights, l' of the charac'i'erist ics (a) 
, 

(b) or, of any. one , 
, , 

Cc) is missing, ~he series' cannat be classified as a 
. : " . . (92) 

scheduled lnterna tlOnal al r servIc.e. In ordel> to 

. co~itute a schedul~d internationa:l air service according 

ta the definition, a ser.ies of: :fl ights m~st be performed 

in",such a manner that edch flig~t is open to use by l!Iembers 

of the public. This does not mea~ that aIl the f1ights 

of a series can be cla5sified as' non-scheduled if one of 

them is not Open to the publ ic, s ince tha t one could be 

excluded from consideration and the remainder might .then 

form a series tha't could be classified as schedu~ed. , A 

service may b~ regard~d as open to the, public, notwithstand

.ing certain restrictions, which relate.> for example, to the 

time of reservation, the minimum length of stay. or the 
, -

obI iga t ion to deal wi th an -intermediary. It i5 the Jluty 0 f 

each state to assess tne scope of the restriction in ' 

-. respect of an air service w}\ich may be r'egarded as open 
\ , 

ta the public and decide whether the restrictions are 50 

substantial that the service' should be considered as 

non-sCheduied.(93) 

A scheduled international air :$ervice mus t in l the 

first place consi'st of a series of flights. A single -flight 

by itself could thus not constitute a scheduled internat-

ional air service. The defini tion does not', sta te how many 

.flights are -neces'sary as a minimum ta corrstitute a series 

in this. ,sense. For the purpose of considering whether, anr, 
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1. , - -
series of flights C01).st.i. tu~e a. scheduled' int'ernational air 

service, any fÙght or "fli~hts fUlfilÏing th~ condÙ:ions 
, , . 

. "'4'pecified ,in' the dèfini t ion carl be ihèl~deà and any f'l ight 
, -

or flights not fulfilling those conditions can b~ exc~~de~. 

Where the ~xistence~of a scheduled international air 

service, a? defined, has been èstablished. a11 extra, 

flights associated with that particular service and,open( 

ta use by memqers of the publ ie are part of ~he s~, 

service. The non-revenue flights of commercial op~rators 
\ 

are, however, classifi~d by the deilinition as non-schedu]ed 
. 

even if ()p,er~W in close association with a scheduled 

international air service. 

The definition does noj: state that aIl the flights 

of a series consti tuting a sched41ed internattonal a"ir 

service must he operated by a single opera tor. 5 ince i t 

is possible for more than qne' operator, to participa:te 

in the operation of su ch a service. In sub-paragraph Cc). 

however, the ... definition states that a scheduled inter,nat'ion

al air service is a series of flights·that is operated 

in a ceri~in way ~o thét a numb~r of unrelated flights. 

not operated a's a series, -cannot be classified as a 

scheduled international air service. 

As foi the concept of it bei~g a "transpor~~ service, 

.SI series of flights must be performed by aircraft' for 

the transport, of passengers. cargo 'or mail in order to 
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éonstitu1e' a s<~c?uled i",~e~nsd~r~i -;ï;··.:set'vlt~ 
',according to the.definitj"on~ Thüs â ser,ies" of'flighrs 

i, , 

4, .', 

. performed f~r Qther _pu.rposes.::,such 'for example .as . ;' 
, . 

~~ai~ing-or cr0~ ~prayin~. cou~d no~ he r~gatd~d. as 
" 

.' 

schedulecl ,international _a'ir s'ervices even if .it fuTfillep 

the other elements of tne def'ini t ion'. 
J 

" , 

'. 

The 'refusaI: on 'the part of 'the' operatoy" of air' 

service to caTry ·sp~cja.1 and lim.ited (!ateg~ries bf traffic 

would not of itself prevent t~at sciivice frQm 6eing 
1 

considered open to use by member~ of the public in the sense 
'~ , ,~ ~ \ 

" 1 ~ • ., 

. iniend'ed in this elément of th,e defini tion. Restrictions 
- ~ , . ~ 

placed by governments' Qn .the classes of,traffic permitted 
, , ' 

to be carr ied br 'internat-io"n<ll ~i r se~viees 'would a1so 
'" -

not of themselves prevent such activities f~om bein~ 

so cons id'ered_. 

The faet th"at the. right ,is D'nly enjoye.d br a-ircfaft 
, é 

of c'ontracting statès; and 'not those belonging tu Ilon-
• 0 

contrllcting states éonfo'rms with' the, pr'inciple that the,' 
, . ~. 

freedorn of transit, other than innocent passage through . . 
1 .. • • • j '" , J. \ 

territorial seas, does ~o~ exist except·by an agreemen~ 

and only between parties"to th~t ~greément. 

In Public ~~osec~loi v. Drouillet(94) ~ French 

su6j ect, piloting ~a pri vat.e ae;roplan~ wi th United Stâtes 
., ~ 1 t; .... , 

papers on. board., alighted at an aerodrqme at Vil1acoubl<!y. 
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He came from Ha~re. He ha~ no special authçrlzation 

from the Ai~ 'Ministry to" fly over Fren'ch terri tory. The 

Uni ted States of America were 110t party to the Infern.ational 

~ir Nav~gation Convention of 191!! There-was no special 

treaty ~etweeD the United States and France on~he ~ubject. 

The French Law on Ai r Naviga't ion of May 31., 1934" provided 
1 

that the aer~plane, belonging to states which were not 

parties - to the Air Navigation Convention' of 1919 t d'T ,~hich 

had no special tr~aty with France on the matter, shall not 

,. fly 'over French te'rri tory wi thout spec ial permission " 

from the 'Aii Minist~. The court held that the defendant 

was" g,ui! ty 'of a violatj on of the law and said: 

T~e United States of America not having .signed 
'aJ1:Y Convention for aerial navigation with Fra~e. _ 
the registration and navigation çertificates 
granted by the proper authorities of that 

, country do not make lawful any flight above 
French territori. A special, authorization 

, grantcd by the Air, Ministry 1.s nece.s,Sary for 
. the f1ight over the territory even for a 

Frenchman whosc aeroplane is registered in 
that foreie~ country. Having no authorizatibn. 
the Am~riçan aeroplane flying over French territpry 
ought to be considèréd, as regards French Law, 
as without pap'erS on board. ' 

Th~ term "aircraft of ,the other contracting states" 

means aircraft regGtered in. and having n'ationality. of 

a contracting state in accordance with Article 11. 

"Aircraft_en~OYing transit rights conferred by th~ 

Chicago Convention cannot expect to'enjoy the same when 
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the state overflown denounces the convention in accordance 

with 'Article'~95. 

-. 

'AccoT,ding to Article 5 p'él.,fa,graph 1, the aircraft 

not engaged _ in the operation of scheduled international 

air services are entitled tÇl fly over th~ airspace of a . 
cont racting state without the nec'es s i ty of ob'taining 

prior permissi9n but Ùie ~ta'~~Jo~"e;'flOW~ ni.y require 

landJ-ng ~ , ' 

, 

The fact that anair:craft which lacks one of ,the 

characteristics for aircra.ft operating "scheduled- rnt'cr

riatioI:J,al ~ir s~rvi'ces as defined 'br th~ 'Counci"! of the 

International ,Civil Aviat~oQ Organization is the aireraft 
, , l " ~ 

gpverned bt ArÙclJt;;:f of th'e, C'h'i~agO ,Convention ts -: 
, 

ambiguou~ ~nd does not Specify what typ~ of aircra~t the 
, . 

draft~r's of the Chicago Convention 'may" h.ave had _ in.mind'. 
, - , 

, -

rhe Pirst Assembly of the lIiternàtional Civil Aviation 

Organization, while discu,ssing the ,distinction between 

sçheduled and non"'scheduled operations! commented that ""'Up , 

to the Second Wo'rld War the air services normal.ly referred 

ta as .. sèheduled services" formed a class that wa.s 50 

- distinct as to need l~ttle definition. Any air transport' 
• 

. company that wishcd to attract a substantial- amount 'of ' 

business had not mèrely to' run a' schedule. bU,t had ta 

advertise tK~t ~chedule as wid~iy"a~ possib~e. 

running charter or taxi services found" li t tIe 

" 
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dè_mand and ·were abl.e to operaté.only relatively small 

. aireraft; 'at a pass'enger-mileage éharge ,C'onsidera~ly 

'abo~~ ,the sch~duled s,erviees ';ates': (95) From'that.comment 

.i.t appears that aireraft not l engaged in the operation of 

sèhequled inte.rnational air services but .tntnsporting p.a,sse-
,., "-.- D 

i " . . . 
n~ers \vere. very few; ,.espeç:ially in view of th'e' fact that '; 

_:r. 0 

tJ:l,ey ,had to éharge m?re "tpan -the scheduled' air! ines did. 

Coris~qu~nt1y 7 i t is sujlmi ~ ted that the drafters of the 
,,-

Chicago' -Con\kention may have had in mina the following 

. f' '. (96) ,a1rcrà t operatIons. , 

(1) aireraft earrymg passeng~rs on taxi basis, 

'(2) aireraft providing ambulance or re scue fac i

lities. ... 
CD aireraft earrying emergency food and medical 

supp 1 tes, 

un a>Îrcraft training aI:. testing pilots. 

- (5) aireraft used .ln aerial -ph:ot.o.g-r--aphy and 

a?vertising,. 

1:'6) aire'raft used in crap dusting, 

(7) new aireraft being fiown fr9m the seller cou

ntry to u the purçhaser country. 

The ~aîris A~reemènt qn 'Commercial Ri.ghts -of 

,Non-seheduled Air SeTvi~es in Europe 1'956 seem~ 1:Q support 
, 1 

~ l' ~ .-_, ~ ~ 

t'hat vie~. cI~s' Jist, ot: t1te air s'ervices whieh do not harm 
1... (. .. t \. • '1 * 

t.... ' .,r' ...., • "'~t ....... t~;Jt_ 

the intçrest af- thè l'1 p tiona:} -schedule,d. ~air services includes: 

'. 
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(b) 

(c) 

(d) 
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flights for the purpose di meeting human~ 
itarian or emergeney needs; 

• 1 l 

taxi-elass passenger flights of occasidhal 
chatacter on re~uest, provided that the 
aircraft does not have a seating capacity 
of more than six passengers and provided 
that the destiQation i5 chosen by the hirer 
or hirers and no part of the capacity 
of the aireraft is resold to the public; 

flights on which the entire space i5 hired 
by"a single person (individual, firm, 
corporation or institution) for the earriage 
of his or its staff or merchandise, provided 
that no part of such spaee is ~esold; 

single flights. no operation or g~oup' of 
operators being entitle1 underthis sub-paragraph 
ta more than one flight per month between the 
same tf traffic cent'res for a11 aircraft 
avai~a le ta him _ (97) 

/ r 
/ 

The Multilat~ral Agreement on Commercial Rights of 
/ 

/ 

Non-schedulecl Air Services among the Association of South , .... 
East Asian Nations 1971 - seems,to follow the same line • 

~. ~ 

~'y Article. 2 t it specifies t:he non-scheduled services ta 

be: 

(a) flights for the purpose of meeting emerg~ncy
~r humanitarian needs; 

Cb) ta'x fI ight s wi th no more than 8 pa~sengers 
c~rried on e~ch flight;" 

(c) single-entity charters; 

(d) al1-freight flights. 

It is submitted that it was for the above category of 

aireraft that prior permission was not a condition precedent 

J.-...,.". __________ --'~_~ _______ _ 
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to their,fli~ht ov~r ~ member state's territoT~~ ln' 

" its analysis of the rikhts conferred bY.Article ~ of the, 
,1' • ' 

Chicago Conven'tion" the éoùncil of'" the Intêrnatio,nal €ivil' 

Aviation Organizition states that the wor,ds "without 

the necessity of obtaining prior permission H meant that" 

"generally aireraft are entitled to operat,e, on flights 

specified ... witbout applying fbr'~ permit that may be W 

, . . 
granted 0r refused at the election of the state to be, 

entered. Indeed, no suc,h instrument designated a"per~it" 

should normal1y be required. even if it were automatica~ly 

forthcoming upon applicat ion." 

For overflights by aiteraft engageti in th~ classes of 

opera t ions described abovc have the sta tes be,en al10wing them 

their' conventional rights of transit without requiri~ 
.. 

prior authori'zation? Annex 9 of the Chicago Convention which 

lays down standards and recommended practices relating 
,. ~. 

to the admission of international flights other than 

scheduled international air services provides that sta tes 

shall ~ot require a greater degree of advance notice of such 

flights than is neçessary to meet th~ requirements of air 
" 

fraffie control or of the public ~uthorities co~cerned.(98) 

Annex 2, Rl)les of the Air~ requires that a flight plan b-e--
. . \ -

submitteçl prior' to operating any flight acros~ international 

borders. (99) BuJ under Article 38 çf the Chicago Convention, 

states are n0t under a legal obligatio~ to comply with any 
,t 

provisions on Annexes to the Convention if tRey may 

------------------'----
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file'a difference in' respect of the provis~on. Apart from 
, , ., ' 

Articl:~ :38 which provides for departure from th'e ,ititerna-

~io,a'l standards and pr,ocedures set by tl1e Cauncil of 

International tivil AViation Organization, the Chicago 

'Convention does not pr6vide for the ratification or 

adherence ta the Convention ,wi,th reservations as' ta sorne , 

articles. It follows therefore that aIl member states 
~. ' 

Q 

to the Chicago Convention are bound by Article 5 a~d the re-

tore cannot require prior permission for overflights'by 
, 

nQn-scne·duled aircraft but may require notice nec,essary 

to meet the requirements of air traffic control. (100) 
, . 

Scheduled International Air ServIces 

According ta the Chicigo Convention, ~ distinction is 

drawn'between the non-scheduled,international air s~rvice5 

which, alone, enjoy transit rights ~nder the Convention 
~ 

and the scheduled international air/services which are 

excluded. from the right. conferred'by Article 5 of the 

Chicago Convention. 

Article ~ ot the Chicago ConyentioR provides: 

No sched~led international air services may be 
operated over or into the territory Q,f a. ' 
Contracting State, except with the special 
permission'oL other authorization of the state 
and in accordance with the terms of such permi;sion 
or authorization. / ' 

The right of ~~sage for scheduled internationa} air se~vices 

, \ 

id 
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r~mains a matter of s,pecial, ~rrangem.ent betw~en the states 

concerned. ,Ta ascertain whether states have accorded,. 
, ' 

each other ~hese rights, one has lo study the Inter-

'national ·Air Services Tran'sit Agreement and. the B.ilateral 

Air Services Agreements,. 
• 

International Air Servi'i:es Transit' Agreement.. 

Article 1· Section ~ of the International Air, 

Services Transit'Agreement inter alia provides: 

Each Gontracting State grants ta the other 
Contracting State& the following freedoms 
of the air in respect of scheduled inter~ational 
air services: 

Ci) The 'privilege to fly across its 
territory without landing. 

Whereas Article 5 paragraph 1 of the Chicago Conve

ntion grants the "righ t" to fly across. Article 1 (1) of the 

International Air Services Transit Agreement grants the 

"privilege';, to fly across. 15 there any èlistinctio'n 
Il 

between the words "right" and "privilege"? Article 5 
, 0 

of/the Chicago Con~enti6n uses both~woTds., In paragraph ~, 

the worq "right·· is used when granting non-scheduled 

internationa1. air ser'viées the freedom of flight acrOss 
, -

the territory of a contracting state and the freedom to. 

stop for,non-traffic purposes. But when granting commer~ial 

Tights to aircraft, not engaged in the operation of scheduled 

internatJonal air services in paragraph 2, wh,ich rights 

,,' 
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• rË ~ubject to the gr~nto~ state imposini Psuch regula-

tions. conditions. or limitations as, it may consider, 'l 
. , 

de5irable" the word "privilege" i5 used. HelIer 

", distinguishes the two words as: (10~) 

" 
~ 

A right (stricto sensu) or claim is a legal 
capability to requie a positive.or negative act 
of another person; it is the benefit which.a 
person derives from legal duties imposed 

, upon other persons. The cÇltrelation of r'ights' 
â,re dl,lties., .", 

, ' 

Pri~ilege means the, authority to decline a pos~tive 
or. negative act· in favour of another; leRal 'privi
lèges are the benefits whL~h a peison deriyes from 
the absence of legal duties impqsed upon fiis 
person .... whilst rights stricto sensu. pertain 
to the sphere of liberty and free ~ill. ·It a150 1 

, covers the permi S5 ion granted to walk across another ,. 
person's land, provided that the permission consti~ 
tutes a grant of privileges. alone, and not of 
.accompanying rfghts (or claim5) that the land owne~ 
ot· other persons' shall not Interfere with entering 
and walking across the land. The land owner ~y'at 
any time physically or by withdrawing his permission. 
extingu~sh ,the pri vilege. . r-.,· 

From Heller's distinction, legal duties imposed upon 
. 

other persons exist where a right is grant~d ànd not where 
'.. , 

a pri vilege i5 granted. ,. Is' this the cas4'" wi th' the Chicag~ 

Convention or the International Air Services- Transit . ,.,." 

Agreement? 

Arti\cle :; of the ÇhicagtS"" Convention grants' "r.i~ht~." 

of.ov~rflights and stoppage for, non-traffic purposes to 

aircraft not engaged in the operati0J.l cff scheduled inter

nation.l air services •. and grants '~privileg~s- of taking or 

....:..._---_ .. _--_ .. -..------ -~----_.- _.-
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di5c~aTging passengers, cargo or mail. Artiéle 95 of 

~he 'same 'Convention pro~id~s thât any contracting pàrty' 
• • • ~ dl', 

may give notice of denunciation' of the Convention.which 

shall rake effeet one year from the date of receipt; the 

'same provisions ar~ eontainei in Aiticle III of the 

Intern~tional Air SeTvices Transit Agreement. Denunciatiory 

of the Convention and of the Transit Agreement puts an end, 

to the exercj.se of the o'right's" or "privileges" granted 

equally .. • 1 

.1 

Article 26 of the Vienna Convention on the· Law of 
, ' 

Treaties' provides that every tr-eé;lty i,n fo~c~ is bin4ing 

l!'pon, the, pàrÙe_~ ,to i t and must be' performed by them ln 

good faith. .Amendment, change, modification or termination 

of 3'treaty may be made with'the ~onsent of the tontr~cting 
, ... 

" ' 

. (02) 
Partiès, otherwise it would amount to fa breach of treaty. , , 

, .' 

Article 2 of. the Vi~n~a Co~vention on the Law of Treaties 

defines' treaty as an international agreement concluded 
, .' 

between states lin writt-en fOTm and gov,erned b'y international 
, 

law, whether embodied in a single instrument or in two 

~OT mor'e related instruments and whatever its part,icular 

designation~ "The writtez:t agre,ement hetween states w-heth'er 

desigriate~d "Conv~ntion" or '~Agrèement" is a treaty. '~he 

freedoms' <1lescribéd as· ':right.s 0' or- "priyileges" are granted 

by wa~ of treaties~ Iher~fore the conditions and- règulations 
, 

.governing their application,' treatm~nt 6r èven duration 
.! ":"y 

are t-he saJJle. 

,-Article 84 of the ~hicago Convention provides that 'lf 
'. 

, , 

. t 
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/ 
" } 

~,ny-, di~agreementQen two O?' ,mQr,e Contracting Parties 
, ~ 

relat ing' to the i~nfe-rpr'eta tion_ or appHcat ion of the 

Convention. the disputQ' sh~l1 "he deci5ied br- ~he CQunc'il' of 

the 'International Civil AviatiQn, Organization früm,whose 
~ .. '" ~ / 

~~~ision"an,app~al max be made ~itbe~ to a~ a~ ho~ arb~tr~l 
" 

tribu'nal .agreèd upon' by the part les ta the dispute or to 
, " 

- 1" \ ' 

the ,Interna t ional Court of jus t ie~. ' Non-conformi ty \'Ii th 

the Convent ion resul ts in t~e restri,ction .~or y limi ta tion 

of operation of internationaL air service,s over tne terri

torial airspace of other contracting states a~d/or the' 

suspension of the vPting power in the Assembly 'and Couneil 

of any contracting state found in def~ult. (103) These 
.' 

provisions relating ta default and settlement of disputes 

" 

have been'applied to the operations of scheduled international 

!liT services br Article II (2) o( the J.nternatiopal...Air 

Services Transit Agreement. 

For bath "rights" and "privileges" the same l~&al 

duties have. been imposed upon other, states. 'The' state 
,~ , ' 

over whose territorial àï rspace the .. right" -Or "pri vilège" (-

of, overflight is exercised is under' a dut y 1 to ·taJ<e meas~rés 

t·o facilitate' air navigation. that is, to provi,.de assistance 
, 

to aireraft Jn_ distress 'in its -territory; (l04} ta pr_ovid,e 

radio services. m"eteorO''tog ~cal· servi~es and other air navi- ~ 

~ation faeili ties to --fqei~it.ate ov~rflight. (195) and 

in the' event of ait accident occurring iI'ffits '"territory, 

,t6 'institut~ an inquiry into ihe cjrcumstances which led to 

... " 
, \ ~I " 

... 
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the accici.e~t. (10~)" 'Both "rights" an'd "priY,il~ges" are 

thus légal c~pàPi1 i t'ies wh1-ch ".reqùl re fl pos ~ ti v,e or 

'negative, 'act of~nôther" 'state., 

. 
In internati~na~ law ,and according to the Chicago 

, 

Convent ion an'ô the International Air Services 'Trans i t 
, , 

Agreement once the "rl'~ht," or "prJvilege" ,~~ granted, 

their exercise is subject to the same conditions. A 

transit .right of overfrig~t is, therefore, the same 
\ 

right by whate"rsr name it is described. 

Leaving the q~estion of language used aside. t~e 

. 

.right jranted by Article 1 (1) of the International Arr 

Services Transit Agreement, filis in the hlank left by the 

Chicago Co~ven t io~·. A~tic,le 6 of the Chicago Conven.t ion 

propibits flight over the territory of 'a contracting' party 

by"an aircraft'engagcd in'schedul~d interna~i~nal air services 

of another.state unless by special per~iisi?n or a~thoriza

tion of ~he sta~e to be overflown. ByArticl~ J. (1) 

of the Int~rnationàl Air,Services Transit Agreement, the 
l ' 

~ / ~. 

special authorization or permit is granted and'to aIign 
, ~ , the 

Transit Agre.ement wi th the Chicago 'Convention, it' is a 
, ' 

condittnn precedent to ràtifying thEt "<l:greemen~ that the' . 
sta te seeking rat if,ica t ion must, in the f irst, place, be a \. 

" .'. . '. (1 (},7) member 'of the Inte,rnational' Civil AV1~tlon Orgarru,atlon, . \ 

~n~' to be a member of the ln te:r:na t ionaI Ci vil Avia't ~:Jn, Orga-

nization, a,state must adhere to the Chicago convent~on. 
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Furthermore~ the-exercise of the right of transit granted 

by the International Air Services Transit Agreement has to 
~ ~ ?" 

d . h h h' C· . (108) be in accor ance Wlt tee lcago onve.ntlOn. . 

, 
The Jnternatiortal Air Servici~·Tfansit.Agreement grants 

rights to.Contracting States and not to airlines. Airlincs 

may operate scheduiod intern~tional air services across 

the territory of a Contracting State not as subjects of 
" . 

international law under the provi~ions of the International 

Air Services Transit Agreement but under the provisions 

'of ~he municipal law of the contracting state overflown, which 

may make these operations subject to prior grant of an oper-
. .. (l09) atlng.permlsslon. 

The purpose of the International Air Services ~ansit 

Agreement is to auth6rize the exer~ise of transit rights 
. 

by aircraft engaged in the operation of scheduled international 
1 

air services across territories of contracting parties. 

The grant of this right on a multilateral basis was meant to 

obviate. the necessity for' bilateral negotiation's and agreeme-
~ 

nts. H'owever, if sorne states 50 wish ' .. they can conclude 

bilateral ag~eements inconsistent with the terms of the 

~nternational Air Services Transit Agreement. This wo~ld be 
< 

justi{iable by' Article 41 of the Vienna Convention on the 

Law of Treaties which provides: 

[j 

Two or more of the parties to a multilateral treaty 
~ay conclude an agreement to modify the treaty as 

i 
1 

i' 
L' 

,1 
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between th.emsel ves alone if: 

·····(b)··th~·~~difi~~ti~~·in·question is not 
prohi~ited by the treaty and 

Ci) 

(ii) 

does not ,effect the enjoyment by the other 
parties of their rights under t~e. t:eaty : 
or the performance of their oblIgatlons; 

does not relate to a provision deragation . 
from which is ,incompatible wi~ti the' effective 
execution of the objèct and.purpose of the 
treaty as a whole. . 

(2) •••• the parti~s in question sh,all notify the 
other parties of their intention ta conclude 
the agreement aod Qf the modification to the 
"t reaty for which i t provides. , 

In the case of the International Air Services Transit 

Agreement, the State Parties concerned would have to ~nfotm 

the International Civil Aviation Organi~ation as weIl . 

.... 
Bilateral Air Services Agreements . 

Because of the relatively wide acceptance of the 

International Air Services Transit Agreement (110) there 

has been little occasion for special bilateral agreements 

'on trans.it rights. Where the other contracting paJty is 
, , 

not a party ta the International Air Services Transit, 
, 

Agreement. transit rights for aircraft operating s~hduled 
\ " 

international air serv~és are granted by bilateral air ,. 
se~vlce~ agreement s. Transit rights are grat:tted on the bas is 

of ;,e.ci~rocity. (11) However, ~he exercise of the transit 

rights by one of the contracting states acro~s the territory 

of another contracting state does not depend on the 

reciproçal exercise of the rights under the bilateral agreement 

A 
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by the other state acrass the territory of the first 

méhtioned state. The 'exercise'of, the transit righ~s by 
'-

one s tate cannot hie denied because another sta te, d.<?es ,.' 
• 

not exercise such rights. 

, , 

, . 

Like the International Air Services Transit Agree~ ", 
,,' 

ment. the bil!a teral air se,r:v~ces agreements, confer right's, 

and duties on the states parties thereto and not on their 

respective national airlines. But fqr aircraft ta enjoy 
1 

tran~it rights under bilatéral 'air services agreements. 

they must be operated by a designated airI'ine.' The 

d ' . f . 1" . db' , . .' (112) eSlgnatlon a an aIr lne 15 requIr~ ta e ln wrltlng. 

Thore i5 no pro5cribod specifie farm in which the designa

tian is made. Therefore, designation of airlines may, be 

,made either in the ~greement itself, in a separate 4xchange 
Il> 

pf Notes or in any other form of communication betwe~n , 
s t a t e $." (113) 

In conclusion it i5 submitted that ,the concept 

of the right of innocent passage in the territorial seas 

has not been applied ta the passage of aireraft. Alreraft, 
~ 

unlike ships cannat fly over a state's territorial sea without 

the consent of the ~tate concerned. AlI thé rights of 

.' overflight over astate' s territory'are granted by in~rnatio-
, 

nal agreemenbs. The right of freedom of overflight exists 

only over the high seas whicp are defined as "a11 parts 

of the ,sea that are not included, in, the terri t'arial sea or 

~------_ ....... _---,.,........~--~.-~-"" - -------
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, , (i14) 
in the interna! waters of astate. ' 

~ . 
The 'Draft Convention on the Law of thé sea' ~llS) 

~educes .the size of the high seas by Article 86 which 

proV'ides~ 

, 1 

The provisions of this Part apply to aIl parts 
of the sea that are not, included in" the exclusive 
economic zone, in the' te~fi:àrial sea or in the 

"interna! waters of a state; or in the archipelagic 
waters of an archipelagic state. 

Article 2 of the Chic\lgo Convention does not Include the 

. . 

exclusive economic zone in ~he definition of territory. 
f The issue of whether or not freedom of f1ight exists over the 

t 

'exclusive economic zone js not, the subject matter of this 
, 

study, however, it will suffice to state that aircrait too , 

have been granted the r~ght of transit passage through 

straits. (116) 
> , 

Secondly, no tees d~es or other charges shal1 be 

imp~sed by any contracting state in respect solely of the , 

transit \ights of overflight, whether gr~nted by the" 

Chicago Convention, the International Air Services Transit 

Agreement or br bila terai air serv:ices agr~ement's. (117) 
" , 

! However, 'if air navigation faci! i ties and services for int~r-

: / national use, for example, telecomDllJnications and en route 

navigation services. :are provided, fees mày be charged for 

the services. ClIS) 

...-_---------------------' -- --_: 
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The issue arising at this juncture is as to why tra~sit 

rights'of overflight for aircraft opera~ing scheduled inter

national air services were not granted br the Chiçago Con-· 

vention. The reluctance of the contracting states to 
, , 

grant transit rights unequivocai1y is (~ooted in ,the principle 
, ) .' 

of terri toriai sovere ignty. As the Chie±:. Jus tice Marshall" 

in the Schooner Exchange Case (119) said: 

the jurisdiction of the nation within its own 
territory is necessarily exclusive and absQlute. ' 
It i5 susceptible of no~imi ta~io~ not il!lP~sed.. : . 
br i tself. Any restrictIon upon: 1 t, derlvmg valId1 ty 
from an external source, would imply a ·dimunition of 
its sovereignty to the extent of the restriction. 
and an investment of that sover~ignty to the same 
extent of that power which could impose ~uch restric
tion. AlI exceptions, therefore, to the full and 
complete power of a nation wi thin. i ts own terri tories, 
must be traced up ta the consent of the nation itself. 
They can flow from no other legitimate ,sourée. T-his 
consent may ,be either express or implied. ... 

As stated by Professor Cooper (120) the extent of any 

international right of commerce, was in the discretion of 

each nation which would decide whether it would carry on 

commerce with\another and had a right tq impose such 
. 

conditions as it thought fit. Because in permitting another 

nat~on to trade~ it gra~ts t~e other a right; and everytime 

15 at liberty ta attach such conditions as it pleases to its 

vo1unt~ry conce~sions. Therefor~, the right to carry on . . . 

trade can only be acquired by treaties and belong ~o that 

division of the law of nations called conventionai. The 
, " 

treaty which gives} righ~ to commerce i s the measur~r of 

the rule of tha,t r~ght. Thus t while nat ions, like indivi- li' 

, . 
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duals, are o'bliged to tr,ade with one another for th~ 

< ' 

common advant~ge of the human raçe, 'that does not prev~nt>: ' 
t .' w 

each one from be ing free to conslder" Mi. indi vidual -cases'.:" - . ~ . 
\'lhether i t is weIl for it to promote or àl10w commerce ~ and . , 

as the duties of a nation demand, , in certain circtimstances 

the state should be able to proh±bit the trade. 

, 
Once' ag,ain. the princip le of sovereignty infi~ trate~ 

to dictate the rj.ght of free privileges of states. This 

could expIa'in why states which gathered at the Chicago 

Conference excluded commercial flights from the exercise 

é' of the transit rights granted by the Chicago Convention. 
, f . . 

The operations of scheduled air services are commercial and 
~ 

therefore ~he right to trade or to fly commercially under 

customary international l'aw sho.ald be granted by tr.ea.ty 

to individual state's. 

Comparing the Chicago Convention to the Paris 

Convention 1919 relating to tqe Regulation of Aerial 
," 

Navigation, did the·Paris Convention grant the freedom 

of overflight to aircraft engaged in the operation Qf sche-, 

duled international- air services? 

Article 2 of the Paris.Convention 1919 p~ov1des: 

Bach Contracting State undertakes in time·of 
peaee to accord freedom of innocent passage above its 
territory to the,aireraft of the other Contraeting 
States, provided that the condltions laid down in 

r;.. 
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the present Convention are observed. 
Regulations made by a Contrac~ing State as 
to the admission over its territory of the 
aircraft of the other Contracting States shall 
be applied without distinction of nationali~y. 

Read on its own. Article 2 grants freedom of overflight 

r to aIl aircraft irrespect ive of whether or not theyare 
) -
eng~ged in scbedwled international air services.\. However. 

the samé Article lays down provisos to-the freedom~ 
li! .' 

"'overflight .granted. The fi,rst proviso is that relating 

to 'the observation of the conditions laid down in the 
o 

Cohvention itself. This makes the Jight subj ect to 

Article r which prov.ides that .:the high C~ntracting Parties 
'0 

recognise that every pow~r has complete and ~xclusivè 

~o\l-~reigiity over the ,airspace above lis terri tory. .. and 

Article- 15 whj.ch· supplements-1\('ticle 2 and provi,des. 
, , " 

that "every aireraft of a Contraeting State has the right 
Q 

to cross the airspace of another state without landing •.•• 

Ev\ry Contracting State may make conditional on Hs prior • 

authori~~tion' the establishment of international airways . 
an~ 'the creation and operation of regular international aiT 

'\ 
navigation lines, wi th or wi thout landing, on i ts territory." 

The s~èond proviso laid down by Article, 2 ~elates 
\ ~ , 

to ~he o~serva~ion' of regula t~ons br the-,overflying aircraf.t 
,", 

made by the Contracting State to be 0rerflown.· 

" 

\ 
Al though if;, is stated that "those whq dtaFted the 

Conventron had the intent,ion of allowing. within the limit's .. 
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of sovereign~!, the utmost po~sible, freedom of movement 

. . 1 . t ff· .. (121) Th . t" of tates to Internatlona au ra le.' e prae Iee s 

proved that the limits of sovereignty, coupled with the 

provisions of Article 15. diluted or overshadowed the free

dom of averfl:lght espeeially for -aircra~t operating sehe-
v 

duled int~rnational air services. 
\ \ 

,In 1929, the English Aviation Co any, Imperial Airways, 

insti tuted the Cairo air connection - wh" ch was Iater ~xte~ 

nded to rndia. (122) The projected route aS via Genoa 

and Naples in Italy. When the British Gove nment reques-

ted the permission of the Italian au thori t ies ta fly over \9· . 
Italy, such permission was granted upon condit on that haIt 

of the proposed flights between Genoa and Alexan ria should 

be carried out by an l,tahan Airline. This was a ~ed to; 

b'ût i t soon proved that the traHie became concentr ted 

in the Engl ish aeroplanes. A c.ondi tian was, then 

made that ei the! half of the passengers should be carT" ed 

by Italian p~anes or hall of the proceeds accruing from . 

the stretch Genoa-Alexandria should be handed over ta the 

Italian company. This was not acceptable and therefore 
\ 

Imperial Airways had ta reconstruct their route 50 as not 

ta fly over Italy. 

At about the same time the Compagnie Fra,nco ... 

Romaipe was operati.ng the P~ris-Prague and P~ris-Budapest 

line.via Germany. (123) When Germany occupied tbe Rubr 
1 

j 

) 
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Province ~he regulation that a s'pecial licence was reqllired 
"-

for civil aircrafts J:f they wanted t~, fly over Getman ,terri

tory was made stringent. The German Government in!ormed 

the French authorities that aireraft, owned by Civil Aviation 

Companies were prohibited to land in Germany and that no 

weather foréeasts would be given to them. The French Compa-

ny continued flying over Germany without laJlding. On one 

of these flights, an emergency landing had to be made in 

the ,German terlii:ory, the pilot was arrested and Iater was 

led across the border while the aireraft was seized. The 
y 

French Company was compelled to change its route. 

In sorne count ries, as condi tÎ1:ms for overfi ights. 

agreements had to be entered into in which foreign concerns 

were compelled to build hangers, workshops, test-beaches 

and 51 ipways, which after the lapse of twenty years were to 

be property of the country to be overflown. Sorne eountries 

went further as to require the' training of i ts pilots by the 

foreign company s~eking the freedom of overflight and 

subsequently take them into their ser~ice.(124) , 

From the above instances, it appears that -many states, 

,members of the Paris Convention 19T9 • . were not \t{illing to grant 
fi 

the freedom of overflight to aireraft engaged in the oper-

ation of scheduled international air services, in accordance 

with the Paris Agreemént, unless they stood to benefit from 

such grant. 
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Thus by Articles 1 and 15 of the Paris Convention 

the freedom of overflight as granted by Article 2.was 

restricted as evidenced by the prac.tice of states. It 

can only be as sumed .t:hat the freedom of overfi igh t granted 

by Article 2 of the Paris Convention 1919 was only enjoyed 

by the oceasional user of the airspae~; the non-seheduled 

in ternat iona1 ai 'Peraft. In whieh case thcre is no de facto 
'9 

difference in the grant of the freedom of overflight by the 
1 • 

!/aris'Convention or the Chicago Convent~on ... Although the 
, 

Paris Convention provides for the freedom of overf1ight 

without dis"tinetion between seheduled and non-scheduled' 

aireraft ~ it should also be appreciated that at ~ time the ( 

Paris Convention was eoncluded 1 li ttre was known about 
'l 

the airline industry. At that -time, as stated by F.rankiin D. 

Roo'sevelt (125) in bis opening spe,ech, air commeree ... was in 

its·infancy. States accorded each other rights analogous 

to the rights over the seas, which rights, as proved by pra

ctice~ they later were not williqg to facilitate their 

exe,rcise. / 

Security reasons also cantributed to the fact 

of not granting trans i t rights of .overflight to commercial 

aircraft. It should be noted that air transportation deve-

loped at the wr"ong tirne in history, that is, it is a 

produet perfected by the two World Wars. The f~ar of the --'1' 
1 , 

aircraft as an instrument of destruction i5 verY' oid. As 

far b~ck as 11S!f, Samuel Johnson in his work, ",the history 

'l,j=-:=_..--_...." .... j'..", __ .,._"".,..----~------" _______ ' 
, ~ 

(' 
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. 
- of Rasselas t Prince of Abys inia" 

'l"''' • • 
did not hïde his fear 

, 
Qf thé destructive effects that 

• < , 
the new -transport system 

. 
Prince Rasselas wanted to leave 

the, valley of happiness, the plac~ of his states t to gain 

kno~ledge of the rest ,of the wotld an.d, with this ~n 

mind f' he spoke \Vi th one of his scholars. The latter infor
.,tt 

med him that men can fly like birà$ and that only ignorance 

and laziness ~ept them bound to the earth. The scholar .. 

knew the art ~f making wings similar to those of a bat. 
J 

He agreed ta make sorne for Prince Rasselas, on condition 

that the 'Prince did not request that he make them for others 
, ' 1 ; 

sayirtgi- .. if men' were a11 virtuoli"'s. l should greaf 

be the alacrity teach themall to fly. 

seturity of the good, if the bad pleasure irivade 

them from the sky? Against an 'enemy sail ing throug~ the 

clouds, neither wal1s nor mountains. nor seas could 'afford 

any security. A f1ight of northern savages might hover 

in the wind and 1ight at once with irresistible violence 

upon the capital of a fruitful ~egion that was rolling under 

them. Even this valley, the retrea t of pr inces. the abode 
" 

. of happiness, might be violat-ed by the sudden de'scent of som'e 

of the naked nations that swarm on the coast of the southern 

sea" . (126)' Through the. ingenious work of mankind, the 

aeroplane was invented.- By 1903 the ,Wright Brothers flew 

on an aeroplane a t Kit.ty Hawk. Flight by air was barn. No 
--1 

sooner had
l 
three or f~ur other pa;t~es achieved the same 

tha~ the world was threatened by the First World War. 

"The world, wi tnessed large-scale, preparat ions for war ~ and. 
{ 1 f 

• 
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then war it~elf, acco~~anied by barbarities unpredented 

in human hist~ry··. (127)" During the war. the- aeroptane 

proved its worth as a~ instrument o(~ar. ~Natione took 

measures ~o protect their·own airspacé~ In 1913 Great 

Britain issue~ orders fixing pr~hibited areas, landing 

places an~ entry conditions for aircrafts ~oming from 

abroad. In the same year, France set up prohibited areas, 
\. .' 
particularly along the German border, Prussia prohibited aIl 

foraign f1ights across the Russo-German Frontier. In 1912 

Russia ordered the Russe-German border closed. 'In 1914, 

both France and Britain prohib~t_ed f1ight over national 

land as did f\Ietherlands .• Swi t zerland. and Sweden. This 

situation: exist-ed -in' 1919 when the Pewers met to regulate 

international air navigation. 

'" 

At an interval of about only two decade~~ the world' 

was once again threatened by the Second World War where 

again the aircraft showed its advantages as an instrument of 

war. Therefore when thç nations met at the Chicago Conference 

in 1944, one cannot dismiss the fact that the idea that 

aviation was a potent,ial inrtrument of des,.truction was, still 

lingering in the minds of many statesmen. Their initial 

reaction, therefore, wou1d be the security of their terri

torial airspaces. ,One cannot b~ame them for protecting' 

their seéurity be~ause. by the 
. 

ptincipl~ of territorial 

sovereignty, if duties of the state demand. one of the duties 

being the security of ,the state concerned, each state should 
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be able ta prohibi t fore igners . from i ts terri~ory. 

Therefore, ln(the protection of their territorial 

integrity, tt(e contracting states at the Chicago -Gonference 

granted the transit rights under Article 5 of the Chicago 

Convetnion ta aireraft not engaged in the operation of 

sc:hedule.d internat ipnal air services. Secondly, they excluded 

the tlperation ,of the scheduled international air services 

from the Convention 50 that they would grant airlines 

operating scheduled international air serv~c~s commercial 

and transit rights on a~ ~ndividual basis, as and when 

each individual state desired and on conditions that it may 
e 

wish to impose. 

On the other hand, the Chicago Convention, the 'h 

nternatiçnal Air Services Transit Agreement and th~ 

iIateraI air services ag,reernents have ,thei r meri ts. In 

of air transport, they have adequately regulated 

transit rights for international air services for nearly 

fort y years. 

There remains ta be considered the question whether 

the right of trnnsit of overflight has dev.eloped into a rule 

of custornary internatIonal law. 

Articlé 38' (1) of the statute of the Int.ernational 

Court of Justice refers to custom as a general praeti<;.e 

accepted- as law. As stated br Sebwarzenberg-er (128) 
\ , 

,-
, 1 
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inter~tional custom has two constitutive elements; fir~t, 

a,"general 'practice o"f states and secondly, the accepta,nce 

of this genera1 practice as law. Therofore,. fo ~tove 

the exis t'enee of a rule of ~u~tomary ,in terrra t ional law, , 
it is necessary t~ establish th~t states act in this way 

because they have a 1egal .obligation to do 50. 

Evidence ôf state practice may be found in the 

conclusion of a uniform line of trca~ie5 in ~ari materiae. 

The large number' of bila teral, air serv ices 'a~re~me 

with the International Civil Aviation prganizat' n May be 

classed as the uniform pattern of trea t ies. 

have bee"n conc1uded since the invention of 

agreements 

travel., The 

qu~stion arising is wheth~r these uniform treaties can be 

rel~ed,upon as sources of customary international 1a'W. 

Re id. 'after referring to transit provis ions in commercial 

treaties of the nineteenth century argues: 

They are significant in connection with servitudes 
on1y as implying a general acceptance by the 
nations as the right of transit itself,. in • 
practice very nearly amounting to a uni versaI 
servitude comparable to the ':right nf innocent 
use of the territorial sea, resting upon custom 
rather than upon contract., (129) 

) , 

Lord MeNai r (130) conclude's after cons idering the 

effect of the Paris Convention on Air Navigation 1919, the 

Madrid Convention Relatipg to Air Navigation (1926), the 

Havana Convention on Commercial Aviation 1928 and the Chicago 

'(~'\';'~~':' 

" , 
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çonvention which prov-ide that ~very sta.te has sovereignty. 

pver its superjaceni airspace may be treated as evidegce 

of the ·existence of a rule of éu~o1nary international law 
r 

to that ef~t. However, one can qualift Lord MacNair's-

argument by saying that the customary rule of state sovere-

ignty existed long before the air navigation agreements. 

" \ 

_ This is evidenced by the words used in the Paris Convention 

1919 which was the fi~st mult~lateral convention concluded 

in this respect, that the Hi~h Contracting·Parties 

"recognise" the right of complete and exclusive sovereignty 

over the territorial airspace. 

Westlake (,13
1) aiter rev.iewing conventions relating 

to the freedonr-of navigation on international waterwa'Ys 

says: 

We conclude that a sufficient consent of States 
exists to warrant the asseFtion that a ri,ght 
of navigation. of which the best statement is 
that made for the Danube by the Treaty of Paris 
in 1~56, exists as ·an imperfect right on navigable 
riveTs traversing or ,bounding the territories of 
more than one state. ~ 

This statement shows that. Westlake accepted a series of 
\ 

uniform treaties as effective to'create rights under 

customary international law. 
\ 

Lawrence. on the other.hand, states as follows: 
t 

, "L~, -.".,...,.,~,,....'..,...-......,.,_.-.... -._---~ __ '._I __ ,._ ' 
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W-e venture to draw fl'.IDll-1he facts, j ust reci ted 
the conclusion that, with regard to. the navigation, 
of 'rivers that traverse more countrie·s than one, 
international law. i5 in astate 6-f trans i tion. 
Strictly speaking, astate possessed of one o . 
portion can exclude therefrom vesseis of the 
co-riparian power. unless:a right of navigation 
has been granted ta them by, treaty. Yet as a 
matter of comity, hardI y ta be distinguished 
from abliogation, it does not withhold such'right ... 
Usage is turning against the ancient rule. It 
is now set a's ide by treaty stipulations; but in 
t'ime the new usage founded on them will gi ve l'ise 
to a new rule, and no t reaty will then be requi red 
ta provide for the free navigation of an internatio-
nal river by co-riparian. states ....... (132) .' 

Lawr,ence' 5 argument i5 acceptable. A series of, uniform 

trea ties per se, are ev1dence. of state practice but do not 
~ 

evidence the existence of rules of customary international 

law in terms of their contents. (133) 

Pract ice on i ts own is not e,nough to crea te a rule 

.of customary, international law~ It must be accqmpanied 

by evidence of opinio juris. The necessity for opinio 

juris was expres5ed by the International Court in the 

North' Sea C0l1tinent'al Shelf Cases (134) when the C~lUtt said 
.' 

that aets consti~uting the practiee in question 

•....• must also be su~h, or be carried out in sueh 
a way. as to be evidenee of a belief that. this praet
ice is rendered obligatory by the existence of a 
rule of law requir ing i t ••... The states concerned 
must therefore feel that they are c.onforming to 
wha:t amounts to a legal obligation. The frequençy 
or even habituaI çharaeter of aets 'is not in itself 
,enough. There are many internationa:t- aets. c'.g. 
in the field of economical and protoeol, whieh are 
performed aImost invariably. but which are 
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motivated 0I.11y by considerations of courte:sy,' 
convenience or tradition~ and not by ~ sense 
of legal duty. 

The same approach is ad~pted by Article 38 Cl) Ch) uf 
'10 

the statute of the International Court of Justice by 

providing that prac t i~e must be .. accepted as law··. 

Direct authority of ~pinio juris in the field of 

aerial transit is lacking. Similarly in the fielp of 
, 

surface transport, therd is very little authority from 

which analogies of opinio, juris· of transit can be.drawn. 

The Case Concerning' the Right of Passage over Indian Terr-
o 

itory (135), i5 relevant but the judgement was fou'nded. upon 

quite narrow grounds. 'The main issue was·whether Portugal 

enjoyed a right of access to two énclaved terri tories 

ovet which she had sovereignty in India. The Portuguese 

claim of access was based upon treaty and upon customary 

international law. In reaching its decision that Portugal 

enjoyed a limited right of access to the enclaves in 
~ 

question the court relie4 on a practice "clearly established 

between tWà states which was accepted by the parties as 

governing the relations between them;" (36). Consequently, 

the court came to a conclusion that it was not neéessary 

to examine whether general international custom or the 

general principles of law recognized br civilized nations . , 

might lead to the same result(137) a consideration which -

weuld have bee.n of gr(eat assistance t·o this st]Jdy. 
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Protests are evidence of opinio juris. rhe fact 

that rules have been laid down on how to intercept an 

f . "di . - ,. (138) airera t lntru ng into a sov~relgn state s alrsp~ce 
, , 

show that states protest whenever there i5 ove~fl1ght through 
/-

their territorial air.space withoùt authorization or without 

their conse·nt. ThcTefare it is submitted that in view 

df the fact that opinio juris i5 lacking, the right of 

overflight has not developed into a Tule of cust?mary 
. \ 

international law. The most that can be sa id at'this period -
i5 that it i5 in the process of ,evolution as 'a rule of 

customary international law. 
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FOOTNOTES TO PART .I 

Fothergill 
L.IL 209 

v. Monarch Airlines (1980)3. w:.. 

Id. . , 
Artic1e 32 of the "Vienna Convention On the 

. Law of Treaties pfovides that this method 
of interpret ing treaties is supplemen tary. 

"Recourse may be had ta supplementary rneans 
of interpretation) including the prepÇlrato
ry work of the treatyand the circumstances 
of iis conclusion, in arder to confirm the 
meaning resulting frorn the application of 
Art icle 37, or to de termine the meaning 
when the interpreta t ion accordip.g to 
ArtiCle 37:-

. a. leaves the meaning ambiguous or 
obscure~ or 

b. leads to·a result which is manifestly 
absurd or unreasonable··. 

HelIer: Grant and Exercise of Tràn~it Rights, 
Thesis 1954 McGill ·University p.S8. .... 

, 0 ,,, 

Proceedings of the International Civil Aviation 
Conference at Chicago. November 1- Decernber 7 
1944 p. 574. 

Id. 

6. I. VIas ie: Sorne. Aspects of the "Right .of 
Innocent Passage" Through AirspacEl 
p .13 CA Terrn Paper Institute of Air 
and Space Law •. ·MeGill University, 
1954. 

The Geneva Convention on Territorial ,Sea and 
Contiguous Zone 1958 provides by Article 14 
that 

, 

··-4. Passage ts Jnnocent so long as it is not 
prejudic ial to the peace t good order or securi ty 
of the çoàstal state. Such passage shall take 
place in conforrnity with these articles and with 
other rules of international law .. ·· 

~, ~ ( 
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.. - 5. Passage of fore ign vesseis shal1 not 
be cons idered innocent if the y do not 
observe such laws and regulation$ as the 
coa'Stal st;lte may make and publ iSIT in order 

\ to prevent these vesseis from fishing in ,the 
:' terrirotial sea." . 

"b. Sumarines-" are required ta naviga te 
on the surface~ and to show thei r flag." 

, ' 

Article 19 of - tlte Draft Convention on the Law " 
of the Sea defines innocent,passage and gdes 
on- ta ènumerate instancès ,which are prejüdicial 
to the peace, good order and security of the -
coastal°state. (A/CONF.62/DC/W,PÇ>.2 CA U.N. Document) 

7. 

8.1 

9. 

"10. 

11. 

12 . .-f 

13. 

14. 

Proceedings of the International Civil Avia"t ion 
Conference at Chicago op. ci t. p. 5 S6. 

A/CONF.62/DC/W.P.2 CA U.N. Docume,nt) 

HelIer, op. cit. p. 2 

Art 1. Geneva Convention On the High Seas 1958. 

Draft Convention on the Law of the Sea 
(Informal ·Text) A/CONF. 62/DC/W. P. 2 . . 
Tre Lotus Case P.C.l.J. Sec. A.,No. 10 

The J~ssie, the Thomas F. Baynard •. and the 
Pescawha, ln ~r iggs on the Law' of Natio~ , 
Appleton century crafts; New York \cases, 
Documents and notes p. 327 (Second edit ion) 

(Second 

.. 

15. Art icle - 14 Cl). Reproduced in the Dra{t Concention 
on ,the Law of the Sea op. ci t. Article 17 • 

16. 
... 

Gèneva Convent ion on the Te"rri torjal Sea and 
'Contiguous Zone (1958) Article 15; "'Draft 'Convention 
on the Law of the Sea op. cit. Article 24. 

17. Geneva Convention on the Territorial Sea and. 
Contiguous Zone Article 18; Draft' Convention on 
the Law of the Sea op. cit. Art~cle 26. 

,18\. Geneva Con vent ion on the Terri tor ial Sea and , 
Contiguous Zone Articl'e 14 (3); Draft Convention 

~
h,e La~ ~f the Sea op. cit. Art.i,)cle'18._-, 
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I.oC.J-, Reports (1949) p. ~ 4. \ , \ 
l , 

Article 14(4) Genevà Convention on the 
T~rritorial Sea and Cotl.tiguous Zone; Art'icle 
19 (1) Draft Convention on the Law of the 
,.fi>. • t ' "ea-' op .. 'Cl, • 

o • 

29 "CAlbània) 

• 1 

,Coriu ~annel Case ~t. p. 
would ~ve been justified 
in respect of the passage 
the straits." 

in issu'ing regulations 
of war~hips through . 

\- --i.'~,_ 

22. Id. The court said that Albania would Fl~t~have. 
been justi:Çied in prohibiting s\lch passage 0 

or in subjecting it to the requirement of 
special authorization. 

23. 
/\ ~ 

Ar't icle 16 -(1); Artic'le 25 (1) Draft Convention 
on the Law of the Sea op. ci t. 
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25. 

26. l 
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28. 
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30. 

31. 
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32. 

33. 

34. 

35. 
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Article 16 (3) Geneva Conv.ention-on Ter.ritorial 
Sea and Con t iguous Zone. 

Article 5; The same was reproduced in the 
Draft Convention on the Law of the Sea op. 
cit. Article 8(2). 

I. Bruel: International Straits at p. 101 - 1.02 . . 
McDougal & Burke: The Public Order of the' , 
Oceans (1962) p, 207. 

Article 14 Geneva Convention on Territorial SJ' and Contiguous Zone. 

Id. 
Article 16 (3) .. 
Id Article 16 (4) • .. 
op .. cit. 

Article 36 • 

Article 37. 

Article 38 (1) 

65 Department of State.Bulletin 26& 1971 
quoted by W. Michaè'l Re isman in the Regi\Jne 
of. Straits and National Security: An Appraisai 
of Internà t ionai Law making (980) Vol. 74 . 
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.u.N'. Doc'. A/AC'; 138/SC/II/SR/ 37 ,cited by 
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. Quoted by Reisman at ~ote <' 4.6· p. '68'{ . 
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U.N. Doc. A/CONF. 62/C-2IC. lQ' (i973'at;< 
189-190: 'Article 2 Ce) '1'_ Cited by Reisman
op • c i t. p.. 68. ~ , '. 

'Letter' from Senator,·Barry Goldwater to Reisman 
dated July 23 1 1976 - Reisman op. cit. p~ 69 

Article 45 (1) (b)" 

Art icle, 38 (1) 

Article 4S 

A. P. Seren'i, The 1 ta! ian Conception of. 
_ Internatignal Law, p. '13 quoted 1>y 

E. Lauterpacht in Freedom of Transit in~ 
Internatio,nal Law Voll.44 Trânsactions 
of t,he Grot ius Society p. 326. 

Id. 

~auterpacht. op. cit. at p.,329. Fo~ 
a detailed study- on the Scheldt see 
Vol. 26 British Digest on Internaional 
Law, Part III Territory p. 63 - 69: 

/ 
l'i 

< ' 

1 ' 

46. Article V, Definit i v.e Treaty sig,ned at ,Paris on 
30th May", 1814, L. Hertslet, Commercial Treaties. 
Pg. 249, 15 and 19 (Vol.I) .. , .. 

47. Additional Articles to the èonvention of 
October 13, 1862 between Great ~ritain and 
Prussia, Ar'ticle IV. Hertslet '5 Commercial 
Treaties Vol. XlI p. 763; Convention between 

48. 

49. 

50. 

51. 

Great Britain and Fra~ce July 23~ 1873 Hertslets,. 
op. cit. Vol. XIV p.' 3tt9. " 

Preamble to the Covenant of the ùeague of 
N,ations. ' 

~ 

Article 23 Ce) Covenant of the League of Nations. 

22nd Session. PCIJ Series A/B. Fascicule No. 42 
p. 118 - 119. 

League of Nations: A surv;r (J~n. 1-920 Dec. 1926) 
published by the information section, ,League of 
Nations Secretariat. ,(1926') l'. 68. 
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-52. 

- '-.....-8 

53. 

54. 

55. 

? 

, 
88 

L.N.T.S. Vol. 7 p. Il. 
As at 31st December 1979 thé Convention and 
Statute 'on the Freedom of Transit had been" 

. ratified by Albania, Austria, Belgium. United 
,Kingdom and lreland including Newfoundland, 
Federated Malay States j.e. Perak, Selangor, 
Negri, Sembilan and Pahang,.Non-F~derated Malay 
'States Le., Brunei, Johore, Kedah, Perlis, 

.. 

Kelantan and. Trengganu, Palestine, New Zealand. 
Indi~, Bulgaria, Chile, Czechoslovakia. Denmark, 
Estonia~ Finland, Francel Syria and Lebanon, Germany, 
Greece. Hungary. Iran, Iraq, Italy, Japan, 
LatVia. Luxembourg. The Netnerlanôs including 
the Netherlands Indies. Surïnam and Curacao, . 
Norway. Poland. Romania, Spain,Sweden. Switzerland, 
Thailand, Turkey, Yugoslavia, Democratie Kapuchea. 
Fiji, Lao People's Democratie Republi~, Le$otho. 
Malawi, Malta, Mauritius. Nepal. Nigeria, Rwanda, 
Swaziland. -

The state's which had signed but 'not ratified the 
Convention were Bolivia. China. Ethiopi~,Guatemala, 
Lithuania, Panama, Peru,Po rtuga1.. Uruguay. 

L.N.T.S. Vol. 7p. 3S 

L.N,'P'.S. Vol. 47 p.55 

Toulmin. The Barcelona Conference on Commu~cations 
and'Transit and the Danube Statute 1922, - 1923 
British Yearbook of International Law p. 173. 

56. Id. 

57. As at December 31 1979 the states whieh had ratificd 
the Convention on the High Seas 1958 are Afghanistan', ' 
Albania. Argentina. Australia, Austria~ Bèlgium. 
Bol ivia. BUlg.aria, Byclorussian Sovièt Socialist 
Republic, Canada, Central African Republ i~, Colo
mbia, Costa Rica, Cuba, Czech'oslovakia,' Democratie 
Kapuchea, Denmark, Dominiean Republic. Fiji, 
Finland~ France. German Democratie Republic. Federal 
Republic of Germany, Ghana, Guatemala. Haiti, -
HoIy,Sec , lIungary, Ieeland, Indonesia, Iran, Ire
land, Israel, Italy, Jamaiea, Japan, Kenya, 
Lebanon. Lesotho, Liberia, Madagascar, Malawi, 
Malaysia~ Mauritills, ~exico, MongoUa, Nepal,. 
Netherlands, N~wZealand; Nigeria. Pakistan,. Panama. 
POland, Portugal, Romania, Seneial. 'Sie~Ta Leone. 
Sout~ Africa, .Spain, Sri Lanka, Swaziland, Swi t zeT
land, Thailand,' Tonga, Triniùad and Tob~c,J Tuni.sia, 
Uganda, Ukrainian Soviet Socialist Republiq~' Unipn 
of. Soviet Socialist Republics. United Kingdom, , 
United ~tates of America,'Upper Volta. Uruguay~ 

.' 
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58. 
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59. 

"60. o 61. 

62. 

63. 

64. 

6 S'. " 

66. 

-67. 

, 68. 

) 
69. 

~ 

70 .. 

'. 

Cl . 7-1-

Venezuela ~nd Yugoslavia. 
" 

... , , 

U.N.T.S. Vol. 597 p.3- " 
States which had ratified the Convention on 
Transit"'Tra'ije as ait 31st D~çembèT'; 1979 are 
Afghanistan. Argentina. Austr1.a.- Belgiumt" Bolivia. 
Brazil. Burundi, Byeloru~sian Soviet Socialist 
Republie. Cen.tral -Afriean Republic; Chile', Chad,. 
Czechoslovakia. Denmark, Finland .. Feae.ral, Re'publ ie >', 

of Germany, Holy See. Hungary, Italy, Lap Peop~~'s 
Democratie Republic~ Lesotho; Luxemb9urg~ Mâ~awi, 
Mali, Mongolia, Nepal, Netherlands, Niger, 
Nigeria, Norway. Paraguay, R~anda. San Marino, 
Sudan, Swaziland, Sweden, Switzerland, Turkey, 
Uganda. Ukranian Soviet Socialist Repu,bIies.. 
United Republie of Cameroun, United States or 
America. Yugoslavia, Zamb,ia., 

Article 2 of the Geneva Convention on'~he "igh 
Seas 1958 p~ovides that the h}gh seas being 
open to a11 nations. no state may valid1y ~ 
pttrport ta subject any part of t~em to its 
sovereignty. 

op. ci t. 

Sehwarzenberg€!r and Brown: A 'manuaI of 
International Law, Sixth Edition p. 100. 

Westlake •• International Law Part 1- Peaee 
Firs~ Edition p. 142. '. 

Oppenheim, International Law" Vol. 1 Peace 
Ftrst Edition p. 225. 

Id. 

Id. y 

Schwarzenberger and Brown op. cit. p. 89. 

Art icle 3 

Article 22 

Hertslct' s Commercial Treat ies op. cj t. 
Vo 1. 1 P" 15, • 

Id at p. 19. 

.. 

Treaty of Paris of 1856 between Austria. France, 
Great Britain. Prussia. Russia, Sardinia, and the 
Ottoman Porte 46 British and Foreign State 
Papcr.s 8 ( 18(5) • 
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72. 

73. 

" 

, . , 

1 .. -.. 90 -. 1 , 
" 

1 • 

P.C.T.J. Ser. A. No. 23 at p. 28 (1929) 
-! ' 

Baxter, The.. Law of International Waterways' 
p. /i53. -

~ 

An, examp~e is the éonvention Q~tween Norway and 
Sweden Co~cerning Cummon Lakes n~d Watercourses 
signed at Stockholm Octobir 26, 1905 Articles 3 • 
34 Martens. N.R.G •. 2nd ,Series 719 (1907). ' 

75. ,Trèaty betwoen the United States and Great Britain 
rela~ing ~o Boundary Waters betwecn United States 

-and Canada signed at Washington, January, Il 

76. 

77. ' 

78. 

79. 

1909 Article 1. ' 

Baxter op. cit. ~. 156 . 
. 

As at 31st December 1979 the Convention and 
Statute on the Regime of Navigable Waterways 
of International Concern,had been rat~fied by 
Albania, Austria, British Empire including 
Newfoundland', the Fcderated Malay States i. e. 
Perak, Selangor, Negri, Sembi.1an and Pahang., 
Non-Federated Malay States i.e. Brunei, 
Johore, Kedah, PerIis, Kelantan and Trengganu, 
Palestine, New Zealand, Bulgaria, Chile, 

. .( Czechoslovakia, Denmark, Finland, France, 

1 

Greece, Hungary, Italy, Luxembourg_. Norway, Romania, 
Swede1.1. thailand, rurkey, Democra tic Kapucltea-, 
Fiji, Malta. Morocco, Nigeria, Swaziland. 

" 

States which signed the Conventio~ but di~ not 
ratify it are Belgi'um, Bolivia,l China, Colombia, 
Esto~~a. Guatemala, Lithuania, Panama, Peru. 

Id. 

Germariy y. Venezuela, Ralston's Report,~ 
Veneiuelan ~rbitTation of 1903, 600 at p.620. 
Also reported in Briggs, The Law of Nations, 
Cased, documents and notes p. 263. 

Examples are: USSR/Poland Ag't(}emen t Conc~ining 
Polish Thr~ugh Train Traffic on a section of 
the Railways of tQe U.S.S.R. signed at Moscow 

,on 22nd Apr il 196~ which permi ts through passenge'rs, 
'goods and mixed passenger and goods train traffic 
from the People's Polish Republic ta the People'S
POlish Republic through the territory ~f the 'US SR 
U.N.T.S. Vol. 493 p. 229. 

, . 
Czechoslovakia/Austria Agreement Concerning the 
Re,gulation of Railway Traffic àcross thé 
frontier signed at 'Pr~gue on 22nd September. 1962 

b • 
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~ 

by which the Contracting 'Parties' undertake to 
permi t Railway tr'affic èr'oss the, frontier. 
U.N.T.S. VOl. ,495 p. ~57. 

1. . Ç~gÇtlQêbQY~~!~ly~gQ§~~Y!~ 

2. 

Agreement Concerning RO'ad Transport. 
Sîgned at Pragu,e on 22nd Octôber, 1962 
(bU a teral )~.. ' 

f 

! 

/ 
"AU p.assenger traT,lspçrt petween -the/ 

"'l'"t-w-o-states and transit of passenge,rs through 
their territory ..... shall·~equire authori
zation (Art .1) 

(1:6974, United Nation~ Treat~ Series 1963 
Vo 1. 4 80' . P • 267.,), 

Customs Convention on the Internationlû , 
Transport of goo~s under cover of TI~ Car~eti 
(TIR . Conv~ntiQn) Done at Geneva 1959 . 

" (No., I: 4996. U.N. Treaty Series 1960 
Dl. 348 p. 13). 

-:- P ovides for trans i t /r 19hts fot transportat-
ion good's des\: in,~d (or Contract,in"g ',' .. 

Pa'rties 1., , 

- ,Signat ;~es a~, Alb-Jnia .. Au~tri'a, B;l~ium', 
Bul~aria, Czech~lo~ati~t Denmark. Feder~l 
Republic 0 Germay, F,inland, France, Greece, 
Hungary, le land. Iréland. Italy, Luxembourg~ 
Nether-lands, Nàrway, Poland, Portvgal,.Romania, 
Spain,' Sweden\o Switzer'land, Turkey, Ukranian, 
'Soviet Sodal i,st Republ ie, USSR, Uk, USA, - 1 

'. came in to ford\ on 19th Nove,mber; 1963. 

3. ~~gçtlQ§~QY~~!1LY§§B 

4. 

Agreemen't concerning Intèrnational Road 
Transport. Signed àt Mosçow February, 3rd 
1967 (bilateral) . ' . 

, 
0:8917 U.N.T.S. Vol. 617.p. 267) 
by Art. 1 exch;lng-ed tra~s i t rights' for., 
road transport Cpassengers and goods~ . br b4S or motor N'ehiele.' . 

, ROMANIA/USSR 
. --~ --- .... -----

- { 

j\gveement tonce,rnihg the Interna,tional 
Transport of Goods ,by Road sign~'d at " .'~ 
Buchares t 9Î\ 21st .June, 1960 (Bj.lateral)"'· 

- J\rt. l 

.1 

1. 
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CI :8746 UNTS Vol. 604 ,p,~8l!1 
" . 

, '5. ROMANIA/SWEDENt 

6'. 

------------ ..... -
" Agreement concerning the 1ntertmtional' 

t-r-ansPQrt of goods py read'. Sïgned -a t 
Bucharest on March 1 ~ 1967. 

CI: ~172 U.N. T .S. 642' po. 1:63) 
. , 

ROMANIA/FRANCE' . - ... - - --.-'-' - -----

", 

. , " 

Agreement concerning the 1nt~rnational trsns~ort 
of goods by road. Signed at Bu~har~st 
on March 14, 1960. .' ~ 

.. ' , ' 
(1: 8741 H.N .... T .S. V. 604 p. 33). 

.. ' 

7., DENMARK/ROMANIA_ 
-------------~-~ 

8. 

9. 

Agreemen t cçmcerning the .lnter:na t i,ona 1 
transport of goods by road~ Signed at 

'Bllcharest on 29th August.' 1967. . 

(1:9231 U.N.T.S. Vol. '64S~ p .. 125). 

~g~Q! h1~L ~Q!:1~N! ~ 
Agreement:' c9ncerni.ng the transp.Ort of goods' " , 
by road by means of commerc;ial v~hicles. -
Signe'd'at Buc'harest on Z2nd Septél)lbeT-t1967. 

(1: 9J.'09 U'.N.T.S,' Vol. 637 p.3Y 

FINLAND/HUNGARY -------- ... -- .... _--
\
Agreement concerning internationàl transport 
by road. Sign at Helsinki on lOth Nove-

-mber, 1967,) botll assengers and ,goods. 

~"'- 1 CI: 9186 U. N • T • S • 1. 64 3 p. 9 5 • 1) 

10. l '~!?&9!~MlmL ~BY 
. Agreement concerning' the road transport of 
passengers and goods by commercial' vehicles. 
Signed at Brussels on 20th Match, 1967. 

Il. 

, , 
(I : 8686 U. N . T. S. Vo 1. W1 p. 37). 

FINLANf)lFRANCE --------------
Agreement concerning inter~~tional road 
transpeft. 

(1:9185 a.N.T.S. Vol.643 p.7S) 
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82. 

" 83. 

&4. 

," 

85. 

... - " 

.. 
93 -

( 

_ ~au te rpac ht 0p,p.' ze

s 
i L ~,',~ ·I\m . 

- "op,. cit. at 

Buckland and McN:;Iir:, ,Rc1xIÛl~ Law and' CQmmon 'La~\ 
.(1'93~) Pages 107 - lQ8.! 

, • 1 ~ 0 

,Article 3- 'Of the Geneva/ Convention on the 
1 • High Seas 19S~ provides; .. In .orde~1 to ,enjoy 

the ·freedDm of the sea~. The Convention on 
".-Transit Trade, of l.andlocked states preamble ;, 

provides" . NotÙfg the General Asseinbly 
Resolutjon l0i28 eXI) on the landlockeq,countries 

., and the expansion'of internatio.rtal trade 
'. wl;1ich r'ecognizes the ~eed, of land-locked countr
, ïes for adequate tran~it facilites in promoting 

interna t ·ional trade";1 The Draft Convention 
on 'thé' .Law ()f the Sea by Articiè 12S' 
(1) provides "landlocked states shall have 
the righ't of. ac:.ce',ss to and fr~m the sea for the 
purp'os€ Qf exetcising the rights provided for 

,in this, Convent'ion including those relating to 
the freedom "of the "hj.g~ seas and the common 
heritilge of. mankiiiÇlî: To thïs end land-locked 
states 'shaH enjoy fre~dôm of transit through 
,th~ terI;ltqry of trans:h states by aIl mea~s of 
transport.'! / \ ",' 

,.., .,.. 
~ , ' 

op: 'cit. ~. 623. 

'86. Lauterpac'ht op. cit. p. 338. 

··87 •. Convention on Transit Trade of landlocked States 
(19,65) t Preamble Principle V. "The State of Transit. 
whi~e maintaining full sovereignty over its terri-

o t-ory, 0 shall have the right to take 'aIl indispensa
ble measures to ensure that the exercise of the, right 
of bee and unrestricted transit shall in no way 
infringe it5 legitimate.interests of any kind." . 
A similar provision can be found in Article 125 
(3) of the Draft Convention on the Law of \he Sea. 

88. I.C.A.O. Document 7278-C/842 1952. 

89., 

90. 

91. 

9.2 . 

93. .. 

I.C.A.O. Document 7297, AT Conf./Z. 

Id. 

Id. 

Id. 

Id. 
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95. 

96. 

- 94 

" 
~ " 

France, Tribunal correctionnel of Vùsat11es 
, September 3,1936, ArinutH, D*eest and' Reports, of 
~ Puhlic Internatïonal Law Cases (1935-1937) 

VoL 8 p. 159 Case No. 51." 

ICAO D~ument 4'522, AI- E.C. 74 (1947) 

'The list is not exhaustive. 

, . 

97. Article 2 (2) Mu! t ila teral Agreement on P 

Commercial Rights of Non-scheduted Air 
Services ln Europe~ Paris 1956. 

98. 

99. 

100. 

101. 

Chicago Convention, Annex 9 2.34. 

Ch~cago Convention Annex Z. 

~ - , Special Air Transport "Conference held at : 
Montreal April, 1977, SATC Info,rmat~on Palper No. 2 
-'Policy concerning I~ternatiopal Non-sc~eduled 
Air Transport~ Background Documentatio~ for 
Agenda Item 2 prepared by the Secretariat of, 
ICAO at p. 17. 

"Transit Flights - The Po1icy of most states 
concerning fore ign non:'scheduled commerc inl ' .
flights exercising first and second freepom 
privilcges (with no st-op or with only" technical 
stops) are gcnerally inkeeping wi th Articlê 5 
of the Convention and with the Air Trans,it Agreement. 
Subject to the condition of reciprocity ,the 
majority of states grant freedom of ent~~ ta such 
flights upon prior notification. Only ~ 
lim'i ted number of states require prior pjermission, 
due general1y to safety or security c~n~iderations. 
It is generally practice for those sta~s granting 
fr edom of admission for non-traffic pu poses 
ta equire the filing of a flight pla~ or sorne 
form f prior notification for 1;!.Î1:: traffi0' 
contro • immigration customs and public eal~h 
purpose. The period of the prior notif'cation 
varies f m sta te tO.5 tate, the mos t corn on 
being 24 hours. S~anding rules also in~ ude 
compliance wi th ai r navigation rules and procedu
res. In certain ~ases i t is a150 mandat ry to 
carry adequate insurance against third p rty 
damage. ' 

Hel1er: Grant and Exerc ise of Trans i t' R '\ghts p. 
93. 
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102. 

103. 

104. 

105. 

106. 

107. 

108. 
<> 

109 . 

110. 

111. 

112~ 

- 95 -

Articles 39. Al, ahd 56 ~f the Vi~nn~ çon~ention 
on the Law of Treaties .• 

A,rticles 86 and' 88 of the 'Chicago Convention. 

Article 25, of the Chicago Convention. 

At:ticle-, ·28(a) Chic;ago Convention. 
..' 

Ar.ticle 26'Chicago Convention 

preamble to 'tIre Intern"ational Air Services 
Trans i t Agreemen t . ' 

- "(y 

Artièle 1 (2) Interna;ional Air Services Transit 
Agreement. 

See limitations on the exercise of tiansit rights 
of overlfight ante. 

Asat D~cember 31st 1980, there were 95 states 
parties ta the International Air Services 
Transit Agreement. Members of ICAO were 

'at that time 150 states. 

Bilateral Air Services Agreements cantain the' 
following: 

-"Each Contracting Party grants ta the o-ther 
Contracting Party the fol1owing rights for 
the conduct o( international air services 
by its airlines-. 
(excerpt from Bermuda 2 (UK - U.S.A.). , 

Excerpt from Bermuda Z (UK 
Article 3 (1) (a). fil 

U.S.A.) , 

~ ( 
"Each contracting party shall have the ) 
right to designate an airliJ}.e or airlines,'/, 
for the purposes of operating the agre,~ 
services on each of the T9utes ~pecirred 
in Annex 1 and ta withdr.aw or alter such 
designatlons. Such deslgnation shall be" 
made in wri,to:.ing and sha,ll be transmitted' 
to the other contracting party thraugh 
diplomatie channels"" 

113. Bin. Cheng. Law of International Air 
Transport p. 360. 

114. 

115. 

Article 1 Geneva Convention on the ~igh Seas (1958). 

op. cit. 

~.,. --~~-------- -~--~._, . '. 
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116. 

117. 

118. 

119. -

no. 
12l. 

122. 

\ '-

123. 

l( 

124. 

125. 

126. 

127. 

0 128 • 

96 -

Article 38 of the Dra'ft Convention on the Law of 
the Sea. 

"" Article 15 paragraph 3 Chicago Convention. 
'" 

Pan American 
~~e~Q~u~e~en~a~n~~~~~~~~~ ____ -L ____ (1979)2 
F. C. 34 

See also statements by~he Counell to Contracting 
States adopted D~cember 13, 1973 ICAO. Doc. 
9082 - C/l015. \, .. 

-30. The pr6yiders of air navigation 
facilities and services for international 
use may require the users ta pay their 
share of the cast of providing them 
regardIpss of where'the utilization takes 
place. In the particular case where 
the aircraft does not fly over the provider's 
state there are however difficul t and . 
complex problems associated with the col!â
ction of route faci1ity charges, and it is for 
the states ta find the appropriate kind 
of rnachinery on a bliatera! or regionai 
basis for meetings between provideI;/states 
and those of the user airlines, aiming 
ta reach as much agreement as pos~ible 
concerning the costs of the faciIîties and 
services provided, the charges ta :be l~vied 
and the methods of collection of these charges." 

1 

'Cited by Professor Cooper in Backgro~nds of Inter
national Public Air Law, 1965, Yearbook of Air 
and Space Law at p. 4. 

Id. at p. 7 

Slotemaker Frecdom of Passage p. 17. 

Id at p. 44 " 

Id at p. 45. 

Id at p. 54. 
l' 

Proceedings of the' InterQational Civil Aviation 
Conference Vol. 1 p. 42. 

~Matte Trcatise on Air 

Vlasic op. cit. p. i3 

( 

Aeronauti'cal Law p. 20 . 

Schwa~$enberger. A manual of International Law, 
Fifth Edition p. 3L' .. 
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International Servitudes in Law and Practice 
p. 168 • 

. The Law of the Air 3rd Edition p. 6. 

Westlake In'ternational Law Vol. 1· at p.tS7. 
, 

Principles of ritternational Law 7th Edition 
1930, p. 198. ~ 

This view is shared by Lauterpacht op. cit. 
at p. 325 - 326. 

\ 
l .C.J. Repo~ts 1969' p.3' 

1960 I.C.J. Reports~.6 CMerits) 

Id at p.44 

Id at p. 43. 

" 

Chicago Conven t ion Annex 2. 

--
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PART II 

l ' 

, ·LIMITATIONS ON THE EXERCISE OF 
TRANSIT RIGHTS OF OVoERFI:.IGHT 

/ 

Section 1 

Limita t ions in Pub! ie Internat ionaI Air Law 

... 

From theJoregolng it has been ascecrtained that the 

righ{ of ov.erflight over another State's territory' for 

aireraft not engaged ln the operation of scheduled inter

na tional al~,/ services are grantcd by the Chicago Convention 

to be exercise,d by"aircrar"t of the Contracting pa~es to 
\, 

,the Chicago COJ1ven (i9n. subj ect to the observance of the .. 
terms of the Convention. (1) Air'craft operating schedu!eq 

interna tional air services deri ve thelr transit rights of 
é 

overflight from the InternatIonal Air Services Transit 

Agreement or from bilateral air services agreements. By 

the provisions of the International Air Services Transit 

Agreement, once the transit rights have been granted, their 
1 

exereise is governed by the provisions of the Chicago 

Convention. (2) As for, the bilateral air ser"rices agreements, 

if they are concluded between States members of thd\ 
\ 
\ 

Intern-ational Civil Aviation Organùation, the agr~ments 
'f 
',j.' (3) 

are invariably made supplementary ta the Chicago Convention. 

Therefore transit r ights. whether granted by the Chicago 

Convent ion, or by the internat ional Ail: Services Transi t .,.« 
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Agreement or by bilateral air serv~ces agreements 

b~tw-een States parties to the Ch.içago Convention, are 
..... 
• governed by the~hica~o Convention. The Chicago C9nye~tion 

reserves to the Cpntracting Parties the right to limit ln 

·a number of ways, t~è exercise of the right of overl.1ight. 
~ . 

1. • ~ii!!ation of Routes 

C \ The last sentence of the first paragraph of Article 5 

of ~h1r Chicago ~onvention provides: } ~ 
F- ••••• : •• Each Contracting State nevertheless 

reserves the right. for reasons of safety of f1ight. 
to require aireraft desiring ~o proceed over _ 
regions which are inaccessible or without adequate 
air navigation faeilities ta follow prescribed 
routes, or ~o ob tain special permission for such . 
flights. 

First of a11, whether a region is ohe which i5 inaccessible or 
4-

one whieh 1aeks adequate air navigation facilities is 

a fact which is best.knowrr by the State concerned. This 

·;forms a basis for not al~owing overf1ight over any 

region except through prescribed~routes. In analysing this 
, , 

limitation, the Counc)! to the International'Civil Aviation 

Org'ani zation stated; 

, J 

< " 

each govern.ment should de'cide which regions "ln 
its terr~ory are inaccessible or, withou~~adequate 
air navi~dtion facilitîes. ~uch regions should be 

~publicly described.! as in the case vf prohibited 
areas under Article 9, and the nature'of the 
testrictions to be imposed should- be stat~d'~. ' 
Thus the description should be' e~pl~Cit as to, 
whether the requirement is li) merely that a 
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'particular route be fo'11owed', or (ii..) that 
permission be required, or tiii) both. slhce the 
requirerements thereby seem to be cumulative~' , 
notwi thstanding, thè usé of the adjunctive "ot". (4) 

. 
Further, by Article 08, the Chicago Convention 

provides that:· 

. \ 

Each 'Contracting State m~y, subject ta the 
provisions of,this Convention, designate the' 
route, to be followed within its territory by any 
international air service ••.•.••.. " ..•. !J 

These two ,provisions read together have the effect that 

aireraft not engaged in the operation of schedul~d 
" 

internatipnal air services cannot overfty any part 

of the territory_of a Contracting Sta~e as they, wish. 

They must fo~low the routes designated to be followed 

by any ,international air service'. Such routes shol,l1d be 

delared publicly. 

, 
( 

Aircraft operatipg~ scheduled internatiopa~ aiT 

services ~re also 'limited to d~signated routes. Article! 1 

Section 4 paragraph ~ of the International Air Services 

Transi~ Agreement yrovides: 

, . 
~ 

Bach Contracting State may, subject ta 
" sions Qf this agreement; 'Cl) designate 
,'to be followed within its territory by 
internat ional air' service .•• , .••••• 

.. 

v 

the provi
t,he route 
sny 

, 
The,bilateral air services agrèements âre·more spe~ific.' . ' 
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The route'to be fol1owed i5 speèified~ CS~ 

The de5ignation of transit route~ ~s not pecpliar 

to air transportation. As has been considered, a vessel 

passing through the t~~rial se can be ordered to be 

.restricted t.O certain routes and TH Barcelona Statute 

on transit appl~ed only to transit by rail and waterway5, 

o that, is, only traffic by routes which could be eas1.1y 

distinguished and control1ed cou Id be given freedom of 

passage. 

> 

2. Right to' Demand a'Landing 

Non-,scheduled trans i t fI ights are, according to 

Art!cle 5 paragraph 1 of the Chicago Conventio~, subject 
, " 

to tP~~~t o~_the ~tate flown over to require a laRding. 

Aircraft operating scheduled international air serviçes 

have, not been subj ected to Stimilar limitation either by . . 
the,~Clnternationai.Air Services Transit Agreement or by 

.,I
t 

' 
, ~ , , 

bilateral air services agreements. However Article 1(3), 

of the Interniitional Air Services Transit Agreement provides 

that: 

A cont~ac.ting State grantî-ng"to the airlines of 
another Con~acting State the\\privilege,to stop 
for non-tr~ffic purposes may require such airliries 
tp offer re~sonaQle commercial se~vices at the 
poi~ts at which 5uch ,stops are made. 

: This provision, 'much ,as it inay apply to the aireraft making 
~ j , 

stops 'f'or non-traffic. purposes.' is not applicable to 

r , ,< 
" 1 

i 
! ..,. __ ~..;.,..,, ___ ,.,..,.. ___ 'iJ.../ _' ____ ~,.......:..-" __ ~ __ ~ •. ~ 

• ,io::- ,,,". bit .1: .... • 

1 
f' 
1 

---.. t 

:' 



'1 .: 

! 
.1 

1 
f· 

.., " ' . ': 
---' ~. ~""""""'~'----~---'-' -----'--

(~) 

c> 

--
()-

loi 

aireraft transitting for purposes of overf11ght only~ 

Undel\ 'Article 1 (2). the' exercise of the transit privileges 
\ 

has to bë in accordance with the Convention on the. Inter-, 

national Civil Aviation. Behind this mask the words 

,"'subjeet to the right of the State "flown ove! to require 

landing" appear1ng ln Article 5 of the Chicago Convention. 

may be appli~d' to airèraft engaged in the operation of 
. 

scheduled international aiT servicè and thus give the 

States overflown the right to require landing. 

3,. Opcrating Permission 

Article 5 of the Chicago Convention grants transft 

rights to aireraft of other Contracting States, not engaged 
~ 

ln the operation of scneduled international air servi~es 
\ 

across the territory of another Contracting State without 

the necessi~y of obtaining prior pe~mission. Therefore, 

alircraft not engaged in the ~pe~ation of sche'duled 

~nternational air services €an exercise rigbts of 

overfi ight wi tho.uf' obtaining an operat-ing perrqi t. 
'. 

\ 

iJ 

In the International Air Services Transit Agreement. 

the requireme,nt of t~e .,airlines to obtain prio;r permission 

is ppt st~ted explessly. 
. ' 

In Novembar 1950 Pakistan submit-
t . 

t~d the issue pf the requirement of operating permits . . 
under'" the International Air Services 'Agreement to the 

Intérnational C,1vil Aviat'ion .()rganiza't.iO~ Coun~.il. 
formu1ated the question as fol1ows: ,. 

& • 

which 
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,Ca,) Is a State ~ party to, the Transit Agreement 
entltled to require that a permit be obtaine~ 
by scheduled' ïtil"'ernational air services of ~"' 
other States, ,parties to the Transit Agreement 
before flights without landing over its territory 
are initrated? -

(b) ·If 50, what form of permit may be required 
and to what extent has the State tO,be overfl~wn 

. the discretio~o grant- or withholq the same? 
~- .. ' 

The matter was discussed ln 1950 and 1951 by the 

~ Councii u~der Article S4 (n) of the Chièago Convent~un 

and opinions were invited,from members. Four titates l6) 

answered question Ca) in the negative 50 that question v 

Cb) did not arise. The United K,i,n'gdom delegate to the , 

Council submitted the followlng cdnclusi~ns.(7) 

.. 
(a) Airlinès as 5uch" have no rights under the Transit 

Agreementi the ~ights are exchanged Qetween Contracting 
~ 

States; 

• 

(h) Article 1, Section S of the Transit ,Agreement, clearly 
. 

contempla tes the issue of such a certificate or perlJ1i t " 

to the airline; the application of such a permit should b~ 

sponso,req by tl):e parent Contrac-ting Siate, of .the airi ine; 

, 
(e) The airline5 exercising the privileges must do .50 in 

,accordance wit~ the prQvi?ions of ,the co~vention' and -must 

comply wîth the laws of the State flown over. 
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Cd) The form'of~the pérmit is ,1eft, to the'discretion of 

the Contracting State concerned; 

(e) The permission can be withheld, but only for ressons 

which are embodièd in Article 1 Section'S of the Transit 

Agreement; 

Cf) A permission could be limited by specifying certain 

routes and airports according ta Article 1 Section 4. " 

and could be granted subject ·to the airline providing a· 

commercial service (Article 1 Section 3); 

.. 
(g) A,permit should not be withheld as a means of 

-
e~ading the.obligations assumed under the transit Agreement. 

' .. 
.lhe Representative of Egypt contributed by stating 

that operating permits or notifications' of intent to fly 

werel:>necessary in arder tl1~t states might havé the o'ppor-
-

tunity to apply Sections 3, 4, and S,of Article 1 of the 

Transit Agreement if they so dt\.sirep.nn 

The International Civil Aviatipn Couneil, however. 
, 

gave' what the Canadian Member described as a "rather cryptië" 

answer,(9) 

,(1) the Convention on International Civil Aviation. 
and in partici.llar Article' 6 ... ,tnereof. ,does not override 
the proviSIons 'of Section 1, Articl~ 1, of the 
Intelplational A1T' Services Trans'it Agreement. 

,r 
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(2) A',.s,t~te by' becoming pa~t'y ·to th:e' Air Transit 
~~reement, grahts ~~e privileges'of transft_and. 
landing for nOri--traffic putpos'es - subject to the 
reÇlufrements of other provisio'ns Qf this Agreement 
ta other statcSr-pa'rty to the same'Agreement wi~h 
resp~ct to therr schedu1ed international servjces. 

, ' 

It was obvious that Pakistan considered that the .questicin 

asked had "not bèen effectively answered." 

Article 1 (5) provides that: ' 

'Each Contracting State reserves the right to withhold 
or rcvoke a certificate or permit to an air transport 
enter.prise of another state in a~y case where 6wner
ship and effective control \are vested in nationals 
of a Contracting State, or in case of failure of ~ 
such air transport enterprise to' comply with the 

_ laws of the s tate over whj.ch i t, opera tes, or pè\rforms,. 
its,obligations under this Agreement. 

; 
, . 

\~ 
'\ ' 

\ 
\ 
, \ 

, , 

." '., 

\ 

'. ~ The" words "wi thhold or revoke a cert ificate ,or, v:rmi,:t" imply v 

appl ica fiem for such certi ficate or per.mi t ~ A certificat~, 
( ~ -', 

... 1 ~... • ' ! 

... , c'~nn~t )b'~, issued, or withheld or r'ev~oked' ~i"thç)Ut"liav~'ng _: "~' 

.' 

" 

• ,J t' r '- i 

., been "appl'ied for and consequent 1)' gr,ant~d. 
, , 

, " 

!' t 

\.. ,-t :;, 
"..... ,.J r 

The la"{s' of ,the s ta fe over, which· i~ -opera te's. o,r \~ 
f • ~!..T ,1 , 

perJorms. i ts obliga tions ~'lso ra)" e~phas i3 à:n tne requi t~me4t 
1 .. _ /- ,...-

of an operQting, permit. . Se,ctI'on 402 o't the Unite~ 'St~te's 

Federal ftviation A~t· P!oYfdes~ 
1 :l ~ ~ 

" , 

'; 

,(~) No . .-r0,r~ i',i,n . a-i r' c~rr-i,et"_,shal! '~~gâ,ge î~ :for·ei~~. ~ 
'au" ,.t ransporta t Ion nnless there lS ln t,oree. a perm! t' 
issue,d.by the-Bou'rd aUtherizfng'.su'cl1' carrier's'o" to 
engage., (10) : . > ~, ,... .' 

p .. , l' 

Commenting on' Sectiofl 6 of"th'e Air Coinmcrce Act i926 which 
f .... .., 'a.,.. 

" 
, . ~ -.,'" , 
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, " 

"foreign aircraft not 'part of .the"'-élrmed 
'. 

the,f~reignQnation shal1 be naviga~~d in the 

" 

d States only if authorized .. " ... and, ~hich ~a~ repro
" ~\ 

dueed in Section 1108 of the: Fe,d'eral Aviation Act 
..." I!~ 

1958, Acting Attorney GeneralfJf~i:thew F. MacGuir-e said 

that (11) with respect to ai.rc+a-f~ regulation Sec~-ion 501 
, " 

v' (l, • -"" ... 

./' 

. whieh provided tha,t i t w~'s .imlawful for any person to opera te 

1 or navigate aI;l unreg,i-ste'red .aireraft, the Section indicàted 
~~ ---

i 

l 

j 

tha~ the Congress'intenùed'permits lssued to foreign 
, • J 

aireraft under ATt~,cle 6 of the Air Commerce Act to 'serve 

is a- substitute for registratlon required of ~ll aireraft 

eiig!ble for registration. 

Bilateral Air·Servic~s Agreements are more expl1~~t 

-on tqe issu~ of operating 'permits.' It, is made' a cond1tipn' 

1 ~recede~t before:the designate~'airline can exercise\the 

'. 

transit r1ghts granted.". 
r ....... 1. -.. .. 

• • _--..........-/ • l 

P,p reeeipt C?f a dé2~gnat;i9D""~made by one Contraèti~g 
Party ..•. and on rêceipt of an application o~. 1 

applications from?th~ ~lrline sa d~signatedJ· 
for operating auehorizations and technical _ 
permissions in th~ form an~ manner prescrib~d . ' 
for such applications. the other Contracting 
Party shall grant t~e appropriate operating " 
autaorizations and ~echnical permi~sions'provïded: 

.. : ~~ 1 ' \' :' 

(a) Substantial ownership and effective .c'ontro]; 
of....· that airl1ne are I.vested in' the Coptr.,aé:ting ~ .. 

" ;,Party designating the airline or in- its nationals; 

(bJ ~ The desijnated,airline i~ qfialified ~o meet 
~he conditions prescribed~nde~ the laws' ~nd 
iegulat~ons normally applied to the operation 
Qf international air s~rvices by the Contracting 

/Party considering the application or applica~ions. 
- ·1~", 

. j 

1 

.' 
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Therefore, once an airline has been designated by a 1 
. 

Contracting Parfy~, provided that'" that airline fulfills the 
1 

!~quirements laid down in the agreement, the bthe~ 

Contracting ~arty grants the appropriate operating permiss-

ion ,without dilay. 
01" " 

It 1s, thereforQ, submitted that 
, Il. 

aircraft to'~xercise rights of transit 

lnternational Air S~rvices Transit 

,-
mercial 

by the 

by-the " 
, 
" , 
\ 

, " 

Bilateral 'Air Services Agreements, such é;l1rCTaft must obtàin 
, 'c 

prior permission. It follows t~at ,the route to be fdllowed 
, - . 

i5 prescribed in 'the. ccrtificat-e or permit allowing the 
,. ' 

,f ,/ < -~";! - • .. 1 

overflight. Howèver~ once application requiring permissi9n 
,~ ~ ,t • , 

" , 

to ovetfly has been made, "'an op'erating 

,certainly not be ~ithheld as a means qÎ 

permission should " 

evading th~ -o:b1 iga'" -
'" 1 l' 1" ' ~ ~ 

\~ • • 1 • .. 

tions assumed under the Internatio~al Air Services Transit 

Agreement or of d~làying t~e exe~e of, the freec:lom~ ',', '-. 
~ _10- JO ~r~" 

granted ... (12)' The main :-.reservation hefe, ~is th~t thE; afrlih'e 

seeking auth~rity to e~ercise 'the,rights"or' oveifl~ght, ' 
, i . . -\ ~ ~ , 

should be substantial1y owned'~nd ~ffectively controlled 
~ , \ . , , 

by the states members of the Interna~tonal Air Services 
'" - l, on 1 l ,~.J j' ~ -

"Transit Ag~eëm'ent .aI;' st{ptès subject to'~~ Bilatenl Air .. 
Services Agreement 45- the case may be. 

~ , 
4. Restrïc,>tiops on Articles Ca,rried in Aireraft K ,-

, 
, 

Any air,çraft. whetl1er' schedul~d, or non-scheduled carry-
"( ". ('("..' ... 

ing murii·tion~' of -war sh~l1~no,:t bè al1ow~d ~o exercise ri~hts 
-' ( 

'. 
'l. -.~ 

- ' , 

',~,~_ ,c, ~ ,~--,~, l, n '''.':' • .:~f,~-+:"':""-:-- .. \.-'-r.I'--~ 
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of overfl1ght exç:ep't' 'wl.th. the', pe·rmi~slon· of ~h~: s.tate. 
~ .~ l , ',. 

to be overflown. Thé dete'rmination of what 'eonstitutes' 
, !' J ,,'~ a " l' " ~ • '!, 1 f 

., , 

.,. munitions' of war or implement~ or ~ai is 'le~t ~9'. t'he state 
• • ~ , '.. • ! ~. ' 

'coneerned.(13) It should be notèd that the Chicago 
, .... ) ~ 

: Convention does not! apply to State ai,rerait" or ~hi:èh 
\ 

'," iinl i tary aireraft arc part and, as stated' oy Korovin 
~. ,.', 

"whate'\(er ~ategory a plane formal1.y bel0!l.gs to~ its 

eharaeter is determfned by thç funetion i t perfo'l',ms, a 
~ 

plane used for military purposes will always be rsgarded . " 

as. a, reeonnaisanee plane ;" just like a transpo!t ,plane, 

~.~'" ~,~~ 
" 

1 
,II", 

_ l ~ ~ 

used, 'as, a ~om,ber. è~mnQt' eX'Peet to be tt:eated as a ep,mm~reiai, .. ' 

ait~ra~t': .14) 

, , . ' 

The use: of radio transmitting appara tus, is" permï't ted 
, "..... ~ ~, ., 

of (\ 

only in aeeordanee with the re~ulations pr~seribed ~y!thé 

~tate flow~ ove; qS) and e'aeh eon~'raeting ~tate May 
~ .. 'f- ~ \ 

"'" ... /1 ..... ~ .. 

prohibit or"regulate the us~ of 'photographie àpparatus tn 
.,1 

airerilft, over i ts -territo,ry. (16 ~ 
" 

PTohibited' Areas 
., , 

Article 9 of the Chicago; Con~ention is à good preteXY 
(,', ~~ .- .. ~ ~ l' 7. .,.;'" ~ \ 

. ,~hereby a Contraeting State, t9 the 'Chicago C.onv~nt~on may. ,. 

eurb 'trans i t r igh ts of overfl ight .. The Article provides 
1 -, 

as follows: 

" , 

1 

(a) Eàeh Contraeting St~te may. for reasons of 
military necessity or public safety. restrict or 
.prohibit uniformly th~ aireraft of other states '. 
from flying over certain areas 9f its territory" 

J , 

. \ 

" ' " -

" 

" , 
-.; .. fr-, ...... ~~- -~. "'!t""!".,"I' -~- .. ,~......--,.--~,. 
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, " 

~ . '\ . 
provided tha\ n~.distinc·tion 'in this respec't 
is made bet~eên tbe aireraIt of the state 
whcise territory 1s involve~. engaged in 
inte~national seheduled airline services, 

"and the aireraft, of the' o,ther Contraeilng ~t.fl.,t_es 
~ 1 ikewise e~gaged .,' Su ch prohibi ~ed areas shal1 ", , 
be of reasonable extent and location '0 a~ not ~ ~ 

.to interfe~e unnecessarily with air nav1gatjon. ,~ 
. Descriptions of. sueh prohibi ted areâs in the',' , . 

tetritory ôf' a' Contracting State.as weIl as any> 
subseq~ent al'i:era t ions therpin, shall be commulll.ca ted . : 
~s soon as possible to the Dther Contracting States ~ 
and ta the Internat'ional Civ1l -Aviation Organization. " , , 

,'-

may necessi tate the"set ting up of a prolii,b i t,ed area fo<r' 

as long as when th:e legal i ty of the- p~ohihi ted area i 

'" questioned, the stat~ con~erned can find a 
• ~, '1 

ta justi~e eXIstence of the prohibite9 area. The 

r'easonableness of the "extent and' location" bf the prohibi ed 

area must be "b'a'sed upo~ the ~bj e"~ti ve cri t~ria t (~7) that 

is ",so as I}ot to interfere unnecess'I8T'ily wi th ai~ navigatl0~". 
. ~ .... 

Article 9 Ca) i5 the legal basis for the establishment of 

permanen't p~ohib i ted a,reas. 

An anaiysis pf SOrne disputes cortcerning the Article-· 
,,~-\ :-i

r1ok 
~I 

may throw a ~light on its impact. In 195'"2 there arose a . 
. 

dispute between India and Pakis~an relating to the intei-
/ 

pretation ina app~ication of Articles 5, 6, and 9 (a) of the 

Chi~ago Corîvent ion. Pakistan had dec lared the ent ite~îëng.t~ 

of West Pakistants W~st~rn Frontier a prohibited ares, 

and thi5 pievent~d the,operation of certain agreed air 

,', 
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-
services between :lndia and Afghanistan. Pakistan would 

; 

not agre~ to open a corridor oyer the area to allow lndia 

tO,operate air services to Kabul. Jndia requested the, 

~ Council of the International Civil Av~~tion Orga~ization 

to'~oive the dispute. One·of Indifu's complaints regardlng 

the prohibited arca was tha.:t the extent and location o~ 

that prohibited arca interfered unnecessarily with air 

navigation. 
t - \ -< 

Pakistan finally agreed to a route, Delhi -

Kabul which cireuited the prohibited area ~rolonging the, 

jou;rney from 642 miles on a direct. route t~ 2080 miles .. ' 
, 1 -, _'-

Ind1a still clairned that the zone was tj'iTreasonable in extent 

and location and'interiered unnecessa~ilt wiih-aii naviga-, 
) , 

tion..t. In justifying their action in setting' up the p-r'opi-

bited area, Pakistan said: 

." 

<~" •• the attitude 'of the>'inhabitarit~; of the tribal 
towards an Indian airline' forcéd down' wotild bè 
completely unpredietablc,... The tribesmen. are' aU 
armed and there are reasons to believe that' 
they take delig~t in having snap shots st the 
flying aireraft. It was therefore errtirely to ~ 
ensure the safety of the. a.i rcraft of the Jndian 
airl-inè thernselves that'the prohibition of 
flying acr9ss the prohibited ar~as.was'enforced. (18) 

It would appe_ar tha,t the" teasol1s gi ven_ br Pa k istall are· more, 
J 

in 1 ine wi th AI:.~ic le 5 of the Chicago Conven~ion "reasons 

of safety of f'light"~ ~han wit'h Ar,ticle 9 la). Neither 
.-

Indi.a nor Afghanistan who ,la.ter. JOined India in t~e 'dispu,te 

, que,st ioped the reaso~s bc~in~ s'ct ~ ing up' the prohibi te,d . 
-,' ) . 

",area •. AlI the~ were' concerned wi th was the reasonableness 

, " 
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. . 
of the extent and location of the prohibited area. 

~ .. .,.... .... 

The author agrees with Pro{~ssor Vlasic (19) that a 

combined. use of ... Artièles ~. (a) and" 5 of the Chicago 

Convent~on may ~;astic~liy'limit the ~xercise of transit 

rights gTanted by the Cdnventions. The tact of a route 
'" 

being made ~nneces5arily Jong by the exi5tenceof a 
, , " . 

prohibited irea ~ay ln fact repel alrlines from flying oyer 

areas of certain state's territorial airspace. 

In 1967 a di~pute conc~rning:Article 9 arose , , " 

between Spain apd thê United Kingâom. Spain, on April Il, 
". 

" 

1967, set up a "zone in the vic-inity of Gibraltar airport 

.... to be prohibi tad "to aIl ai rc,raft for reasons of, ~a t ional 

security. She notified.the Int~rnational Civil Aviation 

Organtzation ~nd other Contracting Parties of the zObe in 

accordanèe . wi th' Article 9. Ca), of ,!=l1.e GQJcago '. Conven t ion. 
'. 

The zone WilS' 50,' close- to Gib'ral tar aerO'drome that the 
, ',. 

aeroplanes landing and tà'king off in Gibraltar would have ... · 

to change their normal flight paths~ ~ fact which; because 
"", 

of the geography of the a~ea would. in unfavourable weather 

condiiions b~ extremeIy hazardou~ fGr ~ir navigation. 
{r • '1:1 

. '1 . "" '" 
Havi~g failed to r~ach an agreement by peaceful nègotiation, 

. ~ 

the Unite~ Kingdom:referrep the dispute to the Council of 
-..... ' "", 

li ,9 '1 C' '1 A' . 0 ' . (20) S t ~ Internatlona ~ IV~ v~atlod~ rganlzatlon. orne 

of the Unite& Kingd?m's arguments were as fol1ows: 

1. Thit Spai~ had no right to determine ynilaterally 
.. r 

the. int~rpretatîo·o. and application of Article 9 (a). 

, 
___ -----n~ _____ -~-~-----... -- --; -~ ... r. \ .;.....~-_ .. , . 
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That Article 9 [a) 15 a derogation in certain cases 

from the right of overflight granted by Article 5 

of the Chicago Convention and the Internati~nal Air 
, 

Services Transit Agreement. 

3. That the prlnciple of sovereignty cannat be relied 

onoas justifying the un11ater)al interpreta.tion and 

application of provisions of a treaty to which it is 

4. 

, -
a party especiall~ when the other States) rights are 

affected. 

! 
That the zone is not reasonable either in extent or 

location and that it Interferes unnecessarily with 

air navigation. "The topography of (abral tar is 

such that it is at times subject to violently ~nstable 

conditions, and in such c0uditions civil aircraft 

~sing Gibraltar aerodrome cannot safely approach it 

without flying over part of the Spanish prohibited 
1 .. ar;ea . 

Sorne of the reasons from the Spanish 

follows: (21) 

were as 

1. That It is the exclusive prerogative State which 

establishes a prohibited area to decide upon the existence 

'and oasis of the reasons just1fying establishment .of the 

area and that no other state may question the use the first 

State has ~ade ,of its ~ovcreignty. • 

, ,-------
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\ " 

2. That ,it is inconcclvable tha,t other states mat arroga-, . 
te to themsel ves the facul ty of reviewing ,~he judgèment 

.. t ~ 

which astate may make within' its 'owri terrltory as to its . /, 
ow~military necessities and public safety. 

o 

3. That the provisions of Article 9 (a) is purely recomme
'--

nda tory in chara~te,r and that ~ t5 iritent i~' merely to exhort 
1 
1 

states ta make careful and reasonàble use of the power whiçh 

they have reserved ta them5el~es in Article 9 of' the Chicago 

Convention. 

Th'f arguments" in this case tend ta show tÀ\ilt Article 
c 

9 (a) combined with Article 1 of the Chicago Convention, 

can also be used by Contrac t ing 'States to the Chicago 

Convention to frustrate the exercise of the transit rights 
~ 

of overfi ight .. 

" 

Article 9 Cb) is much moré restrictive. It' 

provides: 
'.... 

.. 

E~th Contracting State r~serves also the right, 
in exceptibnal ci.rcumstances or dur±ng a'.p~tiod·· 
of emergency, or- in the interests ~f public 

'. safety. and wi th immediate effeet. t&mporarily 

"-'-.... , ... ","", ..... -\ 
to &restric t o.r prohibi t flying over the whole or 
~~y part of its territory, on condition that s4ch 
~striction or prohibition.shall be applicable 
without distinction'or nationality to airtraft of 

.. 

", 

,aIl other states~ 
, \ 1 \ , .\ 

The words.-exceptional circumstances" have not been 

define.d'~, Regardingt the period of emergency, Article 89 . 

fu~ther provides: 

,,' 

- ..... ' 

l ' 
' .. ~ 
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, .. 
In ca'se of war, the, provisions of t'his' Conventi'on 
shal1 not affect the freedom of action of'any of ' 
the t:ontracting States .affeéted; whether as ;belll~ge
rents 'or as ,neutr~ls.. The sa,me, principls"'1..shal1 
apply in the case of any' Con~racting'State which, 
,declares a. ~tate of ria tional emergeitcy' and not ifies 
~he faCt to the Co~ncil. 

According to Ai'ticle 89 in the case 'of war and \n 

the event of a Contracting Party declarin~ a State of 
, , 

national eme.rgency,,'thc State may el'ect' not' ta b'e' bounâ 

by the provisions of the Chicago Conventi~n. Under' 

Article 9 (b) in the case of emergency, the State can 

temporari~y prohibit flying over the whole OT any part of 

i ts terri tory. It IS submltted that ln cases of emergency, 

aState has an option eitrlér ta chog~e .Article 9 (b) \\ 

or Article 89. Whichever is the choice, it will interfere 
o • 

{ ~ 

with the exercise qf the right of overfligh~ ~ver that 
t> 

Statets territory enjoyed by aircrafts, of other Contracting 

/' Parties. 

Section II 

Limitations on the Exercise of th~ First Freedom 
Traffic Rights by Property Rights in the Airspace 

cln the foregoing chapters, the author 'has endeavoured ,'" 
.- r 

to establish thé right of overflight in international air 

transportation. The issue remaining is not whether the 

aircraft has the right of overflight over the land of another 

because ~s stated b~ Wilson (22) while considering Article 2 
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, , 
, 'of the Paris 'Conventiém 'for the' Règulation of' Aeria~l 

, , " 

. N~viga tion an;d af,ter ,ci ting and cons iderin.g. t 
, , 

,of'Missouri v. H'olland(23)' 

Article 2 of tbe Convention provldes: 
"Each ContI'act-ing State undertakes in time 

,of peâce to accord freedom of innocent pa~sage· 
above its territory and territorial whters ...•• 
to~the other Contracting State~. provided that 

,the conditions established in tpis Convention 
a.,r..e Qbserved'·. For those natioqs which have 

"signed this, Convention, this passage also 
affects the rights of,private land owners, 
'since they doubtlcss cannot gbject ta a 
passage authorised by treaty. 

The issue therefore is as to how that qying activity s'hall 

be conducted so as not t'o be,.harmful ta the owner of the 

land or any occupier thereof. 

The law of ~ori at common law developed to determine 
-.... '... .. 
'when the la~ would or- would not grant redress for damage 

• ,~ 1 

, suffere.d by art indi vidual irt society. This damage, in " 

the realm of --aviatio'n. may be either injury to the' per.son, 

damage to.property,or dama$e to financial interests. Here the 

law of 'tot-t fs concerncd ,with the liability of the owner 

'" and/or operator of the ait'craft to other ,persans on the 

ground while'é~ercising his,right of·overflight. The 

author will consider the actioos open to the indi'vidual 

. against such aireraft operator~~nd/or owner~ that is, 

trespass qua!'e c1'ausum fregit, actio1\ on the case for 

nuisance, issues of negligence and strict liab~lity in 

" 
, . 
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, 
, of .the aviation sta tutes on t'hose ·remedies .. 

., 

\. 

A tr:,spass qUé;lrc clausuffio fregit is an entry on 

another's land without lawful authori~y ~nd~oing sorne 
" 

damage however inconside!able, :to' his rea!. property .. 

Thus for trespas~ quare clausum fregi t, there must be 
,. j' 

an entry on anothcr' s land which entry' resul ts in sorne. 

\ damage ta real property. The gist of the action is the 

breaking and oent·ering the close. on;~~Ahe landowner or 

one with the immedjate right of posséssion ca~ maintain the 

action. 

Both trespass qua~e clausum fregit and the action 

on the case for the nuisance are correlative actions for 
.. 

the protection of land. The fermer protects .the owners 

'from direct and the latter'from indirect invasions of 

land in the sense that the harrnful activity originates off 
, 

the plaintiff's land and thus indlrectly interferes with 

his enjoyment. Therçfore nuisance is the unlawful distur-
" ~ 

bance of the ownèr or occupier~ iJL. the enjoyment of his 

land. $uch di 5 turbance may èons is·t o;f noise, odor. sm~ke. 

dust'- vibrat ions or any offens.i ve conduçt. The degre.e 
, ' \ 

of such disturbance or anno!~~ce is mea~ured by the 

objective stan~,ard~/rr~S~_Qrtvaie nuisances, an 
/' , 

injured. partyimaJ resort to abatement by self help. an 

action at law for damages or equitable relief by injunction. 
, 
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NUÎ;.sànfe "is- normally, associated with repeateà aets 
, " 

which create 'either a continuous,or, intermittent annoyance~ 

,The threat or probability-df repetihon is suff:tcienf to ' ~ 

satisfy this reqtlireme~t even 'when an injunêtion is sought. 

Furthermore, the- repetition may consist of independ~nt 
, 

acts of dïffercnt pcr-son.s. This ;Vould appear t,o take care' 

of the situation whcre the flights of many individual 

aircraft create the disturbance. 

Both trespass and nuisance involve the quest~on 

of ownership or possession of ai rspace. 

" \ 
Definit.ion of "Property Rights" in Airspace 

The author rei terates that by Article '1of the 

Chicago' Convention eveTy State has ,complete and exclusive 

sovereig'nty over the ait'space above it's terr.ïtory. A 

~t~te cannat ~kist without ~opulation. Thus the doctrine 
i 

of .complete and exclusive sove'reignty of aState over t,he 

ai rspate above i ts 'territory is an ampl ~_fica t ~on of 

individuals' complete and exclusive property rights in the 

~irspace aboVe their individual pieces of ·land. Therefore 

w~en a"Stàte ois exercising. it:; territorial s~yereig~ty over 
. . 

it~ airspace , it i5 in effect protecting ~ndividua~ rights 
( -. • f .. '\ 

in areas 'ow.nea aIid'used by the citizen-!; -Qf the State. ~Hence 
f .... " ,,( " .. ~\ ~ " .' "", in" €l,s\ much as the trans it rights' ~of overflIght are subj ect 

to tVe comp"iete and exclusiye sovereignty of a $t'ate over the 
Î ,~ 

air~pace above its territory, they will also be subj~ct 
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to individual private pr~perty rignts ln the airspace if 

, it can be sàjd that such individuals have property rights '. , 
" 

," . ' 

in the airspace above .their tracts of land. But b.efore ' 

the ,limitation on the transit rights of overfli.gh't ,by ,priva

te pro'perty rights in ~h~ airspice ean 'he di5euss'ed the 

words "pro'perty rights" have to be defined. Secondly~" 
-J,.-

there 15 need to asccrtain whether such rights exist 

in the airspace. 

The concept of property i~ as old as history but· 

far from being of a size or shape incapable of entering the 

human mind, it was actually formed there. The concept 
(24) 

belongs not to phYSICS but ta metaphysics. Although 
"-

it is a creature of the human mind, the sarne hurnan mind 

which èreated it has failed to give it a clear definttion. ' 

Most of the attempts to define lt have been ambigu9uS. 

• '. -"0 

'Sometimes the ward "property" has been used ta indicate the 

phY51cal 'object to which va'rious lega1 rights and privileges 

rela te and somet imes i t has been used ta describe the Legal ." 
\ 

inte~ests appertaining to such physical objecte (2~) 

Ordinarily, propçrty describes the thing itsel~ and 

nQthing more, for examp~e. an acre of l~nd. a house, an 

automobile, a bopk and 50 forth.(26~ Stroud's Judicial 

Dictionary d~fine5 property as "the generie ter~ for ail 

tbat a person has domlnion over". (27) In the case !Jf 
(28) -Wilson v. Ward Lumbcr Company' the term "pro.perty" i5 

defined as denoting any external object over which the 
." 
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r~g~f of,pr_operty is exerc~sed.._ -In Magor aryd[',St., Meilions' [, 

,. ': ~RU~~l -Di;tric~ 'Cotin~i; v. Newport corpor~-tion'- (29), ~rop~rty 
" 

, , 

" 

-~- ... 

is defined as includi~g' aIl propèrty re~l and per~onàl, and 
.1,.- ~ f - ~ ~ ,.. ~ ~ , '1. .' • 

'aIl' estates,~ in(erest,s~ easements ,and, tights 'Whether equital>le 
j ~ .... 

o-r legal, ~n, ,to and ou.t. of property,' real and pe.rsona! 
\" f~ ,~ 

-inc~uding things 
.. ' ,,, "-

in 'action.' 'l·n Commissioners... of HOl11ochito 
, -.! -

, Riye'r, v. Wi tht;'rs 
(301 - . 

Judge l;Jandy Sa.ys: 

-

it appéars to us th~t~l~ ap~iies to such property 
,as belongs absolut.ely to _an- individua~ and of which 
--he ha-s thel-exclusive J;'igl)t ç>,f disposit~on. property 
of a specific •. ï~xed and tangib~e nature. capable 
of being had in posseSsion and transmitted to 
another, a~ houses, land, and chattels~ u 

. , 

The defini tions, of the word "propcrty" abÇ>ve 

referre,cl to hâve applfed the word to tangible objects. 
.. 

ln this sense, the t~nm 1S defined widely to include 
. 

every cJairn of acquisition which a man can own exçept the 

one jIlhich concerns this pap.er i.c ~,' the ailTspace. How 

can those definitions apply to airspace ownershi~ when 

airspace It&elf by its nature is not a 'physical object? 

lt'has been'pointed out that sometimes the word property 

is used to describe legal."interests,. Attention is 

therefore drawn to this usage of ~he word "property" to 

ascertain whether it encompasses rights in the airspace~; 

'Chitty J in Re Earnshaw-Wall (31) states: 

Propèrty ~ay denote the thing to which a 
person stands in·a certain telation" and 
also the relation in which the. person stands 
to the thing. 

.. .. 

'1 
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Smith J. in the case o("Ea'ton v. B. B. & M. 'IL 'R: Company(3~) 

elabo'~ates on"', .. the se20nd",:alf of Ju'dgl Cîlitt;' s statement 
• '1F' .... 

, ' 
,~ , '\ 

, J'In a strïct legàl s,ens~:.' la~d i~ot property, 
-." bu.t the subjcct ,'of 'property'. ~ Thé term "property" 

although in eommoij.patlanc~ frequeqtly applied 
, to a traçt of land'or':a chattel, in its legal 

5 ~gnificâ.tion "means 6n1:y the~ rights of the owner 
l'in relation t'o 'it"i'it denotes a righ.t of any' 

~ .. person' to po~sess,' u~e, 'enjoy apd dispose Cff a 
thing.". ~ I~ 

-\' 

~ 

In St. Louis v. Hall C~,3)' Juâge' Sherwood states: 

Sometimes the' teTm is a,pplicd to the thin'g 
i tsclf, as '3 hous,e or a, tr'aet rof land; these things. 
however, though the subjects of pT,operty,~are·. 
when coupled wi th possession.' b'ut the ,indicia'

J 
the 

viSIble manifestation of invisible rights, the 
ev idenee of th ings no~ seen'. 

Property. then. in a determinate object, 1S 
composed of certain consti tuent el~nié.ntS. ,to 
wit~ Th.e ul14'estricted ri.ght of use, enjoymel\'t, 
and disposaI of that object. ;' 

'. 

, ' 

These: latter -definitions of the term "p,r.?perty" 'as, 
r 

the lcgal relations ,between the in~ividual and the object 

seem to be. sui.ted for application to ownership of airspac;e 

because property rig,hts in' airspace are rights "accruing 

in connection with a geometr~cal void~ which can be located 

by its ~istanee from the surface". (34) Thus the term 

"prO-perty" is used iD this paper' not "to denote the. thing 
, 

with respect to which legal relations exist but 'rath,er 
~ 

t'tl denote the legal ~e lations' themsel ves" . CSS) These legal', 

i: 
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thelrights 
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'relati'ons" are otherwise oknown 'ils 
fi ..., 

, '~" "-

of ownership 

or property- r ights. The "owner of such rights has pçwer . 

to r, ;o~se~~, usè,. .enj oy a~d di~pose of tQej o~~ ect ~', t'he subject' 

mat,ter of', the. rights. Property rlghts in the 'airspace 
, . 

wouJ,d entâil similar rights. These rights in~lud~, the, right 

and power ta exclude 'others' f~Ofll using the airspace and 
. 

therefore the flight of an aire'raft through an! individual's' 
, . ~ 

'airspace without his consent would be'regarded as trespass. 

The cornmon law as enunciated by Coke and Blackstone 

tied the ownership of airspace to ownership of land 

,surface. 
(. 

Land hath also, in its legal signification. an 
in~efinite extent, upwards as weIl as downwards. 
t:~j u·s est solull) , ejus est usque ad coelurn 4 

(whoever has the land possesses âll the space • 
upwards to an indefini te extent), is the, maxim ~ 
of the law; u~àrds, therefore, no man may erect 
any buildings, or the like to overhang another's 
land: and downwards, whatever is in a direct line, 
between the surface of,any land and the cen\re 
of the earth. belongs to the owner of the surfac~ •••. 

,50 that thé word "land" inciudes not only the face 
~' th~ earth, b~t everything under it, or over it. (36) 

Therefore if qne ownc,d land undcr cpmmon 1 aw, he owned 

eVèrything above i t to an ïndefini te elevation as weIl 
\\ 

as everything beneath i t to the centre of 'the 'éarth. 

Howevef, with the advent of air' tr~avel, how far was upward?, 

The princlplc that the owner of the land ~lso owns 
• 1 -

,the a~rspace aboye it is alleged to have originated in the 
" ' 

.. 

1 

·1 , 
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Roman Law. It h~:s, bf1en argued and c9,ncluded by' cornmentators 

that airipace OV~r ~private lands under the Roma-n' Law,' either 
.~ 

was the e:?,clusive.-,property of the land owner ,up to. an 
1 _ • 

" 
J.ndef-inite height'. subj ect to the building ·.restrictions 

p , 

or ot_her state imLPo~'Cd lim-it'ations or vested in the land-
. 

-: owner exclusiv<:" rights of occupancy or user of' such air-
'" . , , 

t,; ~ 
, ' 

" 

, ' 

Cujus est ,Solum ejus est usque ad coelum 
" 

Thé English éackground of t~e Principle , " 

'Whcrever it, originated. the principle cujus est solllm. 

ejus est usque ad coelum fpund its ,way into the English La\y" ,-
. 

thr'Ough the influence 0 f the Jews who came--' to England with" 

," the Norman conq~est ln 1066. ("38) The Jews remained the 

serva~t's' of the king aione, ('3,9) and ~he k~ng enacted ... s~~cial 
laws as appendix ~o his ~ch~ri~t to the ~Jews-,(40) known 

, ' 
as the Iaw~ of· the Jewry. Thes~'laws applied a~ among the 

Jews" and as betwe~n the Jews and Uh'rlstians;" 'There~ w'a.....s 

a ~ewïsh Excheqùer, a brancJl -of 'th~ main Exchequer cou-À 
,.j l ' ,II 

in which Christian judges sat with justices lof the Jews and 

were t]tus èxposed to Jewish Law and lts application. (41 ) 

The Jews were driven out of England in 1290 but th~ influence 
-

of their highly developed leg~l system haa· made itself 

feIt'. (42) 

. (43) 
In, 1280, before the Jews were driven out of 

-England a ',c.onveyance made by a Jew "in Norwich England under 

" 

1 

. ." 
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.tbe'laws of th~ewry d~fined the ri~hts of the owner~. 

as being "from ,the depth of the earth to the he1gh:t "of , 

ihe ;kyM. (44) This d~scriptl0n on its own could pot 
" 

have formed part of English Common Law which is found on 
1... l 

the rule of precedent. Its first app~arance in the E~~~ish 

Cour~'s wa~ in '1586 in the case of Bury v. Pope. (45) --
~ ~ 

r . 

.. 
Bury v. POQe was an action for "StoPPlng another's 

l'ights" , in WhlCh .the court held that an action for nuisance-
' .. 

did not lie where a landowner built fi house which shut off 

the 1ight ente ring the windows of an adjo1ning lan~owner 
" 

whose house had been ercct~d 30 or 40 year~ previously, 
( 

since ii was the folly of the c~mplainlng landowner.~9 build 
" his house close to the others 'land. '1'0 this case, a note 

. 
was added "cujus est solum, ejus e,st summita, usque .ad co~lu~. 

Temp. Ed 1." The note does not appear ta be part of the 

ju-dgement. 
r'-~ 

The most that can be said of it is that it may , 

have been obi ter dl'CtUÏIl if it was part of the judgement ''in' 

. which case i t did not form part of th~é ratio decidendi 
" 

o'"f the case. 

Eleven, yeàrs àfter Bury v. Pope had been decided, 

the principle ~ "cujus est, solum ..... was sùccessfully , 
" 

invoked in Penrudqo'ck's Case (46) where it was held that 

a landowner could abate the nuisance ca4~ed by an over-
.... \,." 

hanging roof 9f a'n adjoining landowner which protrude.,d into .' ' 

the complqina~t~s airspac~ and dumped rainwater on the 

'" , i 

I l-' ' 

.. 

<f.' ""f~ 

7,.' " 

l ' 

"'-,... , - , 
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~~iI-I+'t::'" sIan d • Th i r t een yeats' later ln' th'e' . ': 

that'the ~iaintiff had a 
": f' _ 

C~se (41) it was held 
--.,..----"-,. - r ~ ,,"' .. 

\ right 'ta abate a' nuisànce cansistïng in -the averha.nging 
... 4 / ;, 

.po~tion of a ~e. , '" 
a 

).. '; .... ~ " " 
Obser'vation o'f th~ ,abave, three cases which i~p.ort.~. 

. l 
the pripc:;ip.le 'of 'cujus est solum ..... ~ into Bnglana 

'\ -< ... )...' ... 

n;yea'Is . ~ha,t a11 tne th.r~,e case.s w,ere invpl ve~ wi th' th,c 

abatement of cl nuis.anc,e- ~nd not with ·trespas~. , A 
II'" ' ~ 1 ~ • • -'. 4 .... -

trespass,' .' . . , 
at ComJl1on Law inv~lves a physlcal ;'invasion crf the 

~ :l '\ 
prope.rty, 

. , . 
~ of another whereas, a nuisanc~, does no"t ,involve the p~ysical 

invasion of anoÙler' 5 ,ptoperty lJut"normally consists :of 
_/ ~ .~. ~., ,. . 

the use by an owrler of'his property in 5uch a way as ~o 

" injur~ or interfere witli th~enjoymen;,?f the property rights 

" of anôther. Whflt' is i~ is~~e iri' t!t,is",pap.er. 1s that ... f 'the 
, .......... _, - ,.., 

,.land ex tends 'upwa:,ds iridefinitely', thèh~a.n i~vasion of the 
# .,," _ " l ' ~ 

coelum would amopnt ta ;respas~. the~e early English 

~ ,d~èisîons are not r'elevant ta this 'question. Therefare 
\ . '\ 

this,'lin~ of ''jùrisprud'ence had not establlihed that a 
. ~ 

IBnaawner~had such rights in the airspace àbove his l~nd 
~ , 

}S 'ta render an unauthorised fI ight thr"ough 1t tp_ be a 
. , 

,,~respass . t' 

. . 
,< 

, 
Thirty,two years aft~ the_ invention of the ~rt ot 

fI igh~48t1te" pr~'~ClPle reaJ>p~ared in the' case of Pickering v. 
" . , 

Rudd. ( 49.) In > that case the defendafit had nailed a board 

- . 
, orto his wal~ 50 as ta overhang the plain~iff's\gard~n. 

-.- ,\ 
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The' plaintiff viewed the aîr~~c'e above his garden as 

~rgué'd th'}.; a permanent projection 
.f~' • , 

belon~ing to him and 
~~~ ... -

G---

into Kis,airspace amounted to a trespass. Lord El1enborough 
! 

5aid: 
'. 

. 
l''~' do not think i t is a trespass t.o in.terfere with 
t,he column of air superj,ncumbent on' the ClQ~ • 
. r<;.qnce had occasion to rule upon the cirdHt y 

that a man who. from the outside of' II field. 
disch!,Ln,ged a gun into it:' so as that ~the shot 
must have struck the soi!. was guilty of breaklng 
and enteripg it ... ~. But 1 am by no means 
prepared fo say, tha t firing ac,ross a field ln vacuo. 
1s, a clausum fregit. Nay. if thlS board over
hanging the plaintiff's garden be a trespass. 
-it would foHuw that an aeronaut 15 11able to 
an actio-n of trespass quare' c1ausum fregit, at the suit 

of the occupier of every field over which this 
balloon passes in the course of h 15 voyage. 
Whether the ~ction May be maintained cannot depend 
upon the length qf time for which the supertncumbent 
air is invaded. ' 

.. 
Lord Ellenborough refrained from ruling on whether or not 

'.. ' 
:1 ..... (. ~ 

the owner of {the land had property rights in the ài rspace 
" 

above his land which af;f~cted the defendant r S overhanging 

board. lt is, therefo~et ~ubmitted that his obiter dictum 
i 

amounts to a statement to the effect that although a 

land. owner May have right<s in the airspace above liis land. 
, ., 

- the 1.aw did not conce'rn i tse 1 f wi th trespa'sses through the 

j;llrSpace" lasting fimutes (airships and airplanes) o'r seconds 

(projectiles and miSSi.le~l~SO) and as 

v-c in Saunders v. Smi~h(51) 
. l 

i 

s~axed ~~~ell 

, ), 
t P / 

thus t upon th.e max~JIl of, law •• " <:ujus 'est soium ejus 

, ; 

[ 
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, 
est', usque and c.oelum·· an injuction might hé gr_anted 
for c'utting timber and seve ring crops; but suppose 
a person should apply to restrain an aer ial wTong 1( 

as by sail ing over a' persons freehold in a ballopn; 
this surely would be too contemptible' to be .taken 
notice of. 

Perhaps, at this juncture, it may be earitmented that 

'aIl ctedi t 'should be given' ta Lord TIllenborough "that most ~ 

_~ garrulous af chancellars ....• wha .lPanaged to express an 

_ Dp~nion on aImas t eve:cythlng at one time or another.·· (52) 

_ Wi thaut knowing i t he lay down ~n important rule of law. 
J 0 

that the landowner has rights in the airspace above his 
o 

land subj ect ta th9 right of overflight by aircraft' 

especially at that tirne when:- i t was doubted whether i t 

was a trespass to pass aver land wi thout touching the 

soi 1. He. in effeet, lay down the groundwork far the 

li-mi tation af the maxim "e;ujus est S olum ejus est usque 

ad Coelum". -

Thlrty years aftef Pickering v. Rudd the courts 

were once more faced wi th a case invol ving rainwater faIl ing 
I~ • 

, -- (53) fr.om a corniee. ThIS wa\s in Fay v. Prentiee where 

,Judge ManIe Cited Penruddoek's case and Baten's Case and 

held that a cornice proj ecting over the plaint~ff' s garde'TI 

and causing rainwater to fall on the plaint-iff' 5 garden 

was a nuisance. Because the cornice was overhanging the 

plain t iff"'s property, the que s tion of the - appl icabil i t'Y of 
, , 
• 

Pickering-v. Rudd was 'râ\~ed. On this issue, t,h~ judges 

, , 

.1". 

1 

\ 
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, 

were' divided. Colman J. sald that suppo~ing it were to be 
-oS 

conceded that a trespass was involved"~y reason of the 
, . 

pr,esu~ption of la..w-,...-4:-ujus,CS['s01um ejus est usque.and 

coelum, there was no evidence that the plaintif! had claimed 
• 

the tight. With that comment he evaded having to pronounce 

an opinion on the issue. ManIe J. on the other hand doubted 

the applicatIon 'of the Maxim and C sald that the maxim 't,ujus 

est Solum ejus est usque ad C:oelum" was not a presumption 
... ,~ J 

of law applicable in aIl cases and under aIl circum-
, ..... , 

stances. (54) 
\ ' 

The statc of doubt whïch cxistcd in t:he Engl ish 

judiciary in F y V" Prentice over the applicabillty of the 

principle of "cujus est Solum ejus cst us'que ad-.Ç;oelum" 
.~: (55) 

was confirmed in Kenyon v. Hart. The Defendant while 
f 

standing on his Qwn land, shot a cock pheasant which was 

then -in the air ~ver the plaintiff's land. Jhe ph~asant' 

fell and tije de fendant eptered the·rp!f.aintlff~s land to 

retrleve i.t. Blackburn J. feel.ing that the oid query of 
} . 

Lord Ellenborough as to a man p~ssing .ove! the land of 
.. (56) 

,another by a ,kalloon had been raised expre~sed hi,s 

doubts as_~~~ t~e correctness, legal1y, of Lord Ellenborough's ... 

statement ~~ Picker~ng v. RuBd. 

\ \., ~ 

StiI: in this era when Lord Ellenoorough "5 comments 
~ . ~. ~ 

-- ----in_ Pisker'ing ~L-lÙ1dd:were under continuous sc-rutlny was 

f the çase of corbett'".v: H.il1. (57) Thisrcase. invo~ved a 
:? , 

1 • 

Il> 

{ . 
"t~ 0' L _____ ~ _' ._" _________ _ 
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sltuation in WhlCh the plaintiff owned two adjuining houses. 

He sol~one of them to the defendant and later discovered , . 

that a first floor room which w~s part of the hou~e retained 
( . 

by hlm proj,ected into the defend~nt' s house. The defendants 
, 

tore down their hOUSé ~nd built a Jew house which partia-

11y extended over t,he top of the plaintiff's prpjecting 
l , , 

room, but which did not touch it or interfere 'Wl th i t. 

The court held that the defendant owned the column of 

airspace' in which the plaintiff's rOOrn projected. Sir 

W. M. James by way of obiter dictum stated: 

, the ordinary rule of law i5. that whoever has got 
the solum ........ whoever has got the site ....... . 
15 the owner of everything up to the sky and down 
to the centre of the earth. But that ordinary 
presumption of law. no doubt. i5 frequently 
rebutted particularly with regard to property 
in town.... ' .. 

In this case, the rebutting fact seems to be in 

line wlth Lord Ellenborough's ~easoning in Pickering v. 

Rudd. 

In 1887. ~awkins J. followed Lord Ellenborough's 

decislon lIT PIckering v. Rudd in Clifton v. Viscount 

.' 

Bury ,lSSJ where he was dealing with the passage of bullets 

fj,r~d from a musketry range, the'bullets passing sorne 

seventy-five feet above the surface of the land and not 

striking the land. He held that,that,\~s not trespass, 

"" but, if anything t was a nuisance. ". 

--------.....,.." _..--, .~--- - -- ---. --- . 
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, ' 

This Jeasoning seems to have found favour in 1895 
> , , 

in the'èase of Lemmon v. 'webb,(59) a case which con~erned 

the branches of ~ tree which overhung the plaintiff's 

boundàry. ~ay L. J. said: 

.the encroachment of. the boughs and roots over 
,. wi thin the land of the '-adjoining owner is 
rro"i a trespass or occupation (j,f that land which 
by lapse of time coûld become a right. 'It i5 
a nuisance. 

\ ' 

The plaintiff wa5 allowed to eut back the branches of the ' 

tree whleh overhung his boundary whether or not, they 

caus&d damages. He had also a right of action for,aetunl 

damages causcd by th~'nuisanee.(60) Hcre it scems the 

court took the VICW that a landowner does not have proprie

tary rights in the airspace at 'or above the height 01' 

seventy-five feet.above he ground. 

However, cases c cetrning tréspass by telegraph 
" , 

and teleph(m~ wires seemed -'to support the v~ew that the 
1 

owner of land had sorne rights in the airspace above his 
, - , 
'tand. These cases although they differ from aviation cases 

in that aviation cases involve a "one minute" tI'espass . ~ 
1 

while telegraph and telcphone wires are fixed. they demon-

strage the idea that a landowner has property rights in the' 

alTspace aBove his property. , 

Ip the case of The Board of Wdrks ,for The Wandswpr~h 

. , 

---------------- - . --

... 

J 
1 
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District v. The United Telephone Company Limited (61) it 
\ . 

was 'held that the Metropolitan Management Act 1855 did no~ 

confer on the board of works.such prop~~ty rights ~n the 
, " 

street as to entitl~ them ta maintain an action for aq 

injunction against the èrcction of a telephone wire across 

the street, the tclephone Wlrc being ~rectcd at a great 
" height and causing no appreciable dangér to the public or 

to the traffic in the street. BreÙ M.' R. said: 

l am not about to questio~ ~hat which has becn 
laid dowri by Lord Coke .•.. ~ nimely that where 
a piece of land 15 granted or is convey'ed in 
,.Eng1and by a grant frqm the king or by a 
conv~yance from Party to party, under the word 
"land" everything is passed which lies below that 
positi9n pf land down to what is c.a.lled the 
centre of the earth - which i5, o{ course a 
~ere fanciful prras~ - and usque ad coel~m -
whicry to my mind is,another fancitul phrase. 4, 

By the Common Law of Bngland. the whole of that 
is transferred by the grant or the con,veyance 
under the term. ",and". But l am- of opinion 
tha.t i t 'do~5 not follow then in-- a grant or 

'-conveyance' the, word .. street" would produce the 
. s~me resu1t.~ ••• It seems te me rea1Iy 10gica~ly 

to follow that tho5e who came to the conclusIon 
th~t ... ~. the word "street" includes downwards 
from the surfioe only that 1whlch ~s within the 1. 

area or ordinary user of the piece of ground 
as a street, must, if they are consistent. hold 
,that the same rule a~plies ta that which 15 above 
the surface, and therefore that it inci.udes only 
50 much of the area whi~h IS above the surface, as 
is the are'a of the ordinary user ci! the street as 
a street. 

'It 5hould be notcd that this case doe~ nbt limit ~he 

maxim "ç'ujus est :"elum cjus -cst usque ad ~oe-lum" and its 

application to similar intr.usions into privately o~ned 

--_ ..... _--------~--~--~--
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.' " .' . .. , 
airspace Fay sald: </'\ .... , . 

1 , . 
" ~ +' .. ..:. 

As at present advised, 1 entertain ',no douot ''v{",-< 

that an ordinary proprietor of l~nd ca~ cût 
and remove a ",.ire pl.aced a"'t~ any' height' 'ab ove 
his freehald. (62) .: ' 

,.4'"5 ... • 

Althou,gh i t fias bcéh 11 rgued tha t the c~sé was ~a'SeQ ari 
, 

an act; of pâr~ i-ament an'd t,hat the tou'rt interpr'etted 1 t 

as meàning ,th~t the publ ic body ~.9' ,.scdp~ of ow~e~, 
'-

was more limi-ted than that of private indiv-iciu,~lJ.s, (-63) 

It is submitted that Brett M: R. was stâting tQ,e ef(ect 

of the maxim as i t is underst~ood, Ïn regard to passage 
'\ 

by ai"rcraft. 
, . 

The English utility chs~s which followed upheld the .. 

, 

judgement in the Wandsworth District CaSe. In the GoElectric 
, '. . (64) 1 

Telegraphy Company v. Overseers of; raI ford , i~ wh ich 
Ir 

the lssue was whether utility wires actually occupied . 
thé space through which they passed }udge Pollock sa-id: 

..... there is no d~stInction between 
ac~upying the land, by passing through 
a fixed point of space in the air to another 
fixe.~ point,~ or by pas~ing in tht:(' s~me manner 
thraugh land or water.' Land extend,s up~ardis 
as weIl as downwards, and ~hether the wires 
and posts are fixed above,oT be,ow the ~urface, 
they occupy a portion of la..nd. J '-

In Finchley Electric· Light Comp~ny v" Finchley Urban 

nlstri~t Council (65) where ~he decision in thé Wandsworth ,. 
,.. 

~---~-----
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Dlstricb,Case was once more followed it was held that the . 
"" 

prop~rty of the, de fendants in the site of the street Mas 

not e~larged so as' to entitle them_~~ prevdnt el~ctrical 

wires being cairied over the street at; a hei"ght' above the 

area iequired for the user of the street. 

Academic commentators on the subject have consistent~y 

rejected the literaI application of the 'maxim "t.:ujus est 

ejus est 'usque and ~oelum" Pollock (60) states that: 

At Cornmon Law it would clearly be a trespass 
to fly over another man's land at a level 
~ithin the height of ordinary buildings, 
and it mlght be a nuisance to hover over. 
the land even at a grcater height. 

Sa.lmond (67,) stat-es that: .. 

tt is als~ commonly said ihat the ownership and 
possession of 'land bring wi th them the ol;nershj.p 
and possession of the column of space abo~e the 
surface ad infinitum. Cujus est Solum; ejus est 

. usque ad èoelum et usque ad inferos ...• ·such an 
extention àf the rights of a land ,owner would 

,be an u'nreasonable restriction"- of the right of 
the'public ta ,the use of the atmospheric space 
above the earth's surface. It would maki it 
an actionable wrong to fly a kite, or send a 
message by ,a carrier pigeon. or ascend in an 
aeroplane, or fire a bullet across it, even i~ 
cases where no actual or probable damagè y danger 
or inconvenience could be proved by the subjacent 
landowners. 

Winfield and Jolowicz (b8) say that although 1t must. 
~ 

now be taken'as settled that an intrusion in ta the ~irspace 

1 
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at a relatively low h~ight constltutes tre~pass. lt i5 

doubtful to what height a person can pOS'5ess the, airspace 
, " 

aboye his land,and that it is certain that the max·im "cujus 

est solum ejus est usque ad coelum"" is not"to be takep 

literally. 

With the improvemcnt of Civil Aviation, the twentieth 
< - • 

~entury brou~ht more techniea! eas~s relevanee ~o aerial 
: J! 

tr('spass. In Giffard Y •. Dent (69), Romer J. took the 

yiew that a sign which'was erected on the wall above the 

ground 1100r premises, ~hich had been demlsed to the 
, , 

plaint irf, :and proj cc,ted s<?me four f~et eig~t inches from 

the wall constituted a trespass over the plai~tiff~s air

space. Rommer' J'. Sa.d: '. 

\ .. 

the' plaintiffs' wer~ tenants' o{ the l-o!ecourt 
and were accorqingly tenants of the 'space above 
the foreqmrt ulSque 'aq c,o-elum, it S$è~med to 
him that the projectio~ was cleaily·a trespass 
upon the prope~ti Qf the pl~intiffs.~ 

To the argument for the d~f~ndant that ~he ~ef~ndant must 

have a right to. put his head out ,of the ~indow, t;he learned 

judge admitted that this ~as 50, for the resson that it w~s 
\ 

"perhaps a nece,ssary concomittant of his tooa.n~y. ," This \ 

concess?,on -'( a reasonable use of the aIrspac'è "seems to' be', . , 

in line with Lord Ellenborough's statemeht i~ P~ckering v~ 

, Rudd 'hat "whether' the action may 'be rnainta-fned cannot 

dep~nd ~pon the length of,time for which the superincumbent 

Ji;; " . t 
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air 15 invaded". It would seem thât for ,-aeTial t.r~sp~ss. 

what matters is i ts reaS'onable~ss and not itsd~I'ation'. 
- ,_~l 

,~" , 

" 

if 

The decision in Gifford v. Dent~ followed b~ 

-\-McNair J. in Kelsen v.' Imperial Tobacco Co. n~) ln which i _ 

he granted an injunction ordeTing the defendants to remove 
1 J 

a 5ign which projectcd eight inches over the plaintiff'$ 

property. McNair J. Said: 

That decision. l think. has peen recognised by 
the texboo~ wri~ers~ and in particular.by the 
late professor Winfield, as stating the true 
<law. 1 t 'i5 not wi thout 5 ignJfic~ince t;hat the 

:' leg'islature in the- Air NaVigation Act 1920. 
Section 9 Creplaced by Section 40 Cl) of the 

- Civil Avi<ation Act 1949) ... found it~necessary' 
, expressly to negat}Ye the action of trcspas~ or 

nuisance arising tr~m the mere· fact of an 
aeroplan~ p~ssing through the air above the 
land. It seems to me clearly to indicate' 

·that the'leiislature at lease were hot taking 
the' same view of -the -matter as Lord El1enborough 
ln PlckeiiIi'g v. Rudd' but ra ther' taking the view 
accepted in 'the 1ater cases, such as the ~ 
Wandswo!th District Case, stibsequently followed by~ 
Komer J. in, 'Giffard v. Dent. Accordingly. l reach 
the cqncluslon that a trespas~ and not a mere 
nuisance was created by 'the invas~on of the 
plaintiff's airspace,by this sign. (71)-

Although the twcntieth century judges were wil1ing to 

find that projections overhanging a landowner's property 

were tresrasses rather than nuisance, they did not accept 

the ad coelum prin~iple. In Commissioner for Railways 
(7~) • . . 

v. Valuer General , Lord Wilberforce had this to say 'of 
> 

the maxim cuJ.}ls est Solum (' j 115 cS,t Hsqnc [Id coclum. 

. ,-. ________ --~7~"~h~?·-----------------·~;----------------------------------
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' .. 
There ~re a numbe~ of examples.of its use in judge
ments 'of th~ 19th' century, by which time miner~l. 
values had drawn' attention to downward extent 
as weIl as, or more ·than, exlent upwards. But' 
i ts ·us~, whether wïth reference.tb' mineraI 'r1.ghts, 
or trespass in the airspace bY'projections, . 
animaIs or wires, is. imprecise and i~ is mainly 
·serviceable-as dispensing with analysis; cf 
Pickering v. Rudd •.•. 'and Elli$ v. Lortus. In 
none of tnese cases 1S there an autnoritative 
pronouncement that "land" means the whole of 
~he space from the centre of the earth to the 
heavens; 50 swceping, unsci6ntlfic and unpractical 
a doctrine 15 unlikely to appeal to the common 
Iaw mind. (7,3) 

It is here submitted that Lord Wilberforce was complimenting 
-

the statement of Brett M. R. in the Wandsworth District 

Case when he said: 

.... under the wo.rd "land" everything 1s pas5ed 
which li~s ~elow that position of land down to 
what is ~alled the centre of the earth - which.is 
of course a mere fanciful phras.e - and usque ad t:oelum < 

- which to.my mind is another fanciful phrase .. 

In Sovmots Jn~estment Li~ited v. Becretary of State 
-t7H . for the Environmcnt Browne L. J. commenting~on a 

su~mission that,land in its ordinary sense meant from the 
1 

centre of the earth to the sky, said: 

We therefore do not think it necessary to consider 
whether (coùnsel's) contention as to the ordinary 
1egal meaning of "land" is right: we will only . 
say that what Lord W11berforce said in giving the 
opinion of Privy Couneil in Commissioner,for Railways 
·v. Valuer General seems to us to throw great doubt 
to it. (75) 1 

1 
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Final1y the proble~ of usque and c,oelu~ pres~nted ltself 

in Bernsteln of Leigh '\Baron') v. skyyiews & Gen~,r~l .. 
Limited. (76! The defcndants flew bver the plafntiff.' 5 lfiecè 

of land for the purposes.~f taking an aerla1 photograp~ 

of the plaintiff's country,~ouse wbich they theR oEfered 

tO'se11;to him. The plaintiff claimed d~mages; allegihg 

that br entering the alrspa~e above his property in orde~ , " 

to take acii~l photographs the defendants were guU ty" 
< 

of trespass, and or were guilty of an actionable invasion 
, ' 

of the p1alntiff~s right to privacy by 'taki~ng the 
-

photographs without his consent ,or authorizati~n. 
" , 

Findlng tha't the aircraft did not commit a trespass . 

Griffiths-J .• said: 

'-

~ l can, find no support in author 1 ty for the vie1vs " 
that • landowner's rights ln the ai~space abov~ 
his property extend,to an unlimited height •.... 
The problem is to balanc& the rights bE an owner 
to enjoy the use of hlS land against, the rights 
of the genera! public to take adYantage of aIl 
that science now o'fEers in the use çf airspacé. 
This balance is in my judgeme,nt best struck in 
our present society by Tes~ricting the rights 
of an owner in the airspace'above his land ,to, 

" such he igh t as i5 necessary for the ardinary use 
~nd enjoyment of his land and, the strdctures' 
upon' it, and dec!aring 'that.above that height 
he has not greater rights in the aiTs~ace th an 
any otner member of the public. . 

From the foregoing the rig~ts of the'landowner in 

the airspace above his land are not clear.: It struck the ~ 

author to note that 50 far there 'is onlY· on~ E!lg11sh"qecis-" 

ion, to the-, ~u~hor' s know15~dge (as dist inct f~om dicta)' \ 
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on the position at com~o~ law as ta the intrusion of air

eraft into aitspaee and ~hat-46oision i5 Bernstein of 
, -

leigh .-lBaron) v .... Skyviéw & tGeneral Limited. That ~eeision 

might have been influeneed'by SectIon 40 (i) of the 
..." 

Civi1 Aviation Act 1949 which pr?vides: 
" 

No ,actio?, !?hal} 'lie 'in respect of t:çespass' 0: in 
respect of nuisance by reason only of the f11ght 
of an aircraft over auy property at a height above 
the ground, 'which, 'having regard to win~, 'weather 
and a11 the cireumstan'Ces of the ease is reason- . ' 
able. 'or the ordinary ineidents,.,of 5ueh fI ~g'bt .... 

From the foregoing ~eclsion it can be safely eoncluded 
1 

that the 1andowner' 5 rights in the airspace above 'l1i5 "land," 

~,r ... e res_triete? ta such height as is neeessary ,for hlS 

ordina~y ~se anœ enjoymerit of ~is land an~ the struetur~s . ' 

upon i t. '.This 1 imi ts the appl ication of the mëxim "C;uj us 

est s.olum ejus est usque ad coelum" a pos i t'ion which the' 

a.cademie text book wri te'rs have main'tained. It can also . . , , . --
be further coneluded that passage throùgh the air of an 

-" 

" aircraft at' a héight and, in sueh.: eircumstanèes as ta invol ve 

no contact with the ~and or Interference wiih th; rea~onabie 
<' • 

. use ot the subjacent land and the structures upon it does. 
\ :1, . ' 

,not amount to trespass. Bui on the other band, ednsldering 

the dietum of MeNair J. in KeIson V. Imperial Tobacco 

. Company Limited "it is not without signifieance that the 

'le.gisl~ture ... Of' found i t neeessaty to expressly n,egative 

th~ aciion of.trespa~s or nuisance arising ft~~ ~h~ mere 

faet of an aeroplane p,assing through the ,air' above the l'and" 

)' 
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It can be" also concluded that flight ~hrough t~e airspace 

1 ) 1 l' 

law'and th<Ît is i~ a'trespass,and/or a nuisance at common 
- < 1 

'why Parliament specifically excluded' ~ny 
~ r L~ , 

action al'ising" 

thereunde,r; , . 
, " 

• 1 \ 

The -United States background of, the Principle 
, . 

When'the colonization of North America began~ the 

,Enilî~h carried with them the accepted principles ~f the 
, , 

, Commôn Law, The local cou'!'ts .followed the Engl ish pattetJ1s" 

The English judicial proceùures and trIal by jury,was 1 . ' 

imported into aIl the English folonies. (77) 'So was the 
., 

cpmmon law pleading<and, the Common law rule of precedent. 

Thus at,least from the fo~rteenth c~ntury until the more 

recent statutory surge,:the judicial decisions have been 

the.most significa~t. (78) The four th year of the reign of . 
James l 1607, marked the beginning of the colonization of 

"Americà and sorne AmerIca statutes specify this year for 
• 

. the adoption ,of the cornrnon l'aw, . For example. the 

Arkansas statute provides: 

, , 

The cornmon law of England, 50 far as the same is 
applicable and of a general nature, and aIl the 
statutes ~f the BrItish Parliament ,in ald of or ' 
to supply the defects of the common'law made 
prior ta the fourth year of James the Pirst (that 
are applièable ta our own form of government), of 
a geperal nature and not local to that Kingdom. 
and not inconsistent'with the Constitution and 
Laws of the United States or the Constitution and 
'L~ws of this State, shall be the rule of the' 
decision in this 'State unless altered or repealed 
by the General Assembly of this State. 
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, This, adoption of the Common 'Law included the adoption 

of th~ judicial concept th~t Ownetship of land included-
. . 
rights in the airspace a~ove i1~. 

,If"-

.-

The, Engllsh medîevàl.text book writers on this 
1 
1 

As far as the ma~im concept were C0ke and Black~tone. 

"c'~jus" eS't solum eju5 e,s,t usque ad c:oelum" Is concérned, 
1 , , 

1 t;s' lncorpora tion_ into the Epgl is'h Law has beeh a t tribu--

téd to Coke (79) who commenied in 1628 that: 

And lastly, the ~~rth hath in law a grest extent 
upwards, not on1y of:yater as ha th been said, 
but of ayre and aIl other things, even· up to heaven 
for cujus est solum ejus-,e~t usque ad coelum. (80) 

This commen-tary' 5 influence on the formulation of .. 
~he'American Law can be observed from the following comment: 

. -
Doctrinal writing has been a much more active 

'-

and important formulating agency in Anglo-American 
Law than our theory leads us to admit. Coke 
formulated the~medieval Iaw authoritatively for 
the classieal era, the seventeenth to the nineenth 
century. Nor did doctrinal writing stop. On the 
contrary, it gained in importance in the nine
teenth century. While in fOTm our law is chi~fly 
the wor.k of judges, in great part judges simply 
put the gujnea~stamp of State's authoTity upon 
propositions whi~.they found worked out for them 
in advance~ .... Tha most creative judges have 
seldom mad~ legal precepts out of their.own heads. 
Text books'4l-av.e had much influence. (81) 

• -~tt:. " 

As 'stated by Pound, the doctrinal wTlting contlnued., 

Hlackstone, writing in 1765 - 1768 (practically on the eve 
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of the American Independe'n~) rei terated Coke' s viéw on 

ownership of airspace and stat~ the maxim and its 

application as follows: 

Land hath alsu. in its legal signification,' an' 
indefinite extentvupwards as weIl as downwards. 
"ç;ujus est solum, ejus est usque ad coelurn" ig 
.the maxim of the law, upwards; therefore no man 
may erect any building, or the like,to overhang 
another' s land ••... 50 that the word "land" 
lS not only the face of the earth, but everything 
ynder it or over it. (82) 

This English enunciation of the maxim" was readily 

accepted in Indepehdent America. The authority on the 

Amerlcan L~W. Chancel1~r Kent o.f New yàrk in his much . 

cited "commentarles on the American Law" (83) 1>flrst 

publi5hed in 1826 and 18~O, acceptéd as valid the .. 
staternents of Coke and BI~ckstone as to t~e ow~ership 

of land carrying wit~ i~ certain rights of the iu~face 

owner in sp~té 'above. (84! He thus inCOn)Ol)ited into. \ the 
. .' 

"American Law the "concept of propriet.ary .rig!lts in the 

-airspace as exis ted in England in the medie'val ages, tha~ 

is, usque ad coelurn without any limitàtions. Pound comments 

as follows: 

In addition,. two other books x' stand very near to th,em 
in authority in the United St~tes 'because they 
state the Common Law, in one case as it had stood 
~st before and in the-" oth~r as it stood ju~t after _ 
it-had been received defiqitely in this count~y •. v 
Sir Will iam Blacks ton'e' s commentaries on D'he - , 
Laws of l:ingland (1765 - 1769Lwas much us,ed;in 
America in the cont-ests between. the colonies and' 
the crown which ~ul~inated in- the Revol.ution, : 

. " - . ~ J' .. 
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(1 

and was acc~pted by the courts after the Revolution 
a5'a statement of the law whicn we received. 
Kent's commentaries on American Law (1~26-l830), 
the Great'American Institutiona! Book. while not 

" str~ctly a book of authority, IS sa clear and 
accura,te an'\expos i t ion of our common law as 
received after the Revolution that it has g~erally 
stood for a decisive statement on it.(85) 

-") 
The concept that ownership of land ca~ried with it 

'1: ~ertaln rights in the airspace was affirmed in numerous 

cases in state courts of which a few are cited. 
t 

In Connecticut in 1818, the maxim cujus est sol~. 
ejus e~t usque ad ~oclurn was invoked in Ingraham v. 

... (86) Hutchinson to support a proposition that a projection 

into a land owner's alrspace. would be an invasion of hlS 
"- (87) rights. In Isham v. Morgan it was held that land had 

• 
an indefinite extent upwards, as weIl -as downwards. In 

Lyman v. Hall (88) a case concerning overhanging branches. 
, ) 

. the c"ourt: ,stated that "a land owner has, not only a right 

to the sail, but the right, in conternplat~on of la~ 

inçlud~s everything in a direct line upwards ta the he~vens, , 
and everything downwards ta the centre of the earth. The own-' 

er of the surface of the ground owns aIl that is over and 

under i t. .' C8ë) 

ù 

It seerns here that the courts in Connecticut applied 
, ~ 

the legal maxim as an established rule of law which required 

no supporting citation of authority. (90) 
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In Baldwin v. Breed (91) the court, stated that the 

maxim "i5 not to be discarded as frivolous, when we 
consider how impQrtant It is in the designatio~ o( the 

ownership of property." 

... \, 
In the State of New York, the courts, like the 

courts in Conn,ecrieut _ae~,epted the maxirn as an established 

princlple 'of law. (92) - In the case of Winton v. Cornish (93) 

the Supreme Court of Ohio held that Jand i~cluded'not 

only the face of the earth, but everything uIlder it or 

over it. In Massachusetts in Smith v. Smith(94) the .court 

held th~t the eaves of the defendant's barn overhanglng 

plaintlff's propcrty was trespass. In Atkins v. !}9rdman~9S) 

a case involving an easement of ingress. and egress whieh 

had been received by the grant6r, the court held tha~ the 

landowncr could lawfully cover the upper portion of such 

paSsage way wi th a buildIng if he left a ~ufficlent space l, ~ -
for the grantor's use for the pur'pos.e of which it was 

receive~. The court stated: 

The owner of an estate in fee, by virtue of his 
interest and power as a proprjetor, may make any 
and aIl beneficial uses of 1t' at his own pleasur~, 
and he rnay alter the mode of using it, by creating 
or removing buildings over it" or digging into or 
under it, without restraint~ "'Cujus est solum, ejus. 
est usque ad roclum". If any ot.Jrer persol1 has 
an easernent in it, the owner has still aIl the 
beneficlai use, which he ean have consistently 
with the other's enjoyment of that easernent. If 
the easement Is a right of way, this consists 
in a right to use the surface of the soil, for 
the purpose of passing or repassing ....•••..•. 
If i t be a foot way on1y, i t shal"t- be r,easonably 

....... 
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'wide"and high for aIl persans ta p~ss on foot, 
w~th such thi,,~gs as ar~ usually carried by 
foot passengers. If i t be a way for traips. - -",," 
it shall be of sufficient height and breadth ta 
admit of carriages of the largest size in common 
use, and high enough for loads of hay. and' . 
qther similar vehicles usually Illoved 'by. trains. 
Under su ch circumstan~es. what 15 a reasonable 
helght and width, is partly a question of fact, 
and partIy a question of law. (96) 

In Gannon v. Harga~~ (97) the court observed that the 

maxim was a general rule, applicable ta .~he use and enjay

ment ~f land and the rlght of a party to the free and 

unfettered control.of his own land above, upon and 

beneath the surface cannat be interfered wlth or 

restrained. (98) 

Thus having ascertained how the Maxim c uj us est s olum • 
... 

ejus est usque ad coelum found its way into the United 
~ 

States and its reception there. the next question would 

be how it was applicd. The most frequent application ~ 

,of the Maxim, then, involved overhanging or projecting 

man-made structures. 

The cases invo!ving overhanging branches of trees 

or other natura! growths were decided on nuisance and 

• not on trespass. The land owner could abate the nuisance 

by cutting off the overhanging ~rowths. (99) He had no right 

of ownership in the overhanging branches by virtue of the 

maxim. In Hoffman 'Ii. 'Armstl'onl POO) the court commented 

on the maxim-..as -fol1ows : 
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This rule, while it entitles the owner of the land 
to the right to i t, and to the exclusive uS,e and 
enjoym~nt of aIl the 5paee above it t and to ereet 
any su-perstructure thereon that he may see fi.t 
and no one can lawfully obstruet i t to his . 
prejudice yet if an adjoining owner should' 
build his house 50 as to overhang i t t sueh 
an encroachment would not give the owner of 
the lan.d the legal ti tle ~to the part 50 over
hanging .....• The rule ox: maxim gïving the 
right of ownership to everything above th~ 
surface to the owner of the soil has full effect 
without extending it to anything entirely disconn
.ected wi th or detached from the soil i ~self. (101) 

Therefore, the owner of the tree remained entit1ed, 

ta the overhanging branches and frui t s. (102) As concluded 

by BalI (103) these overhanging 1imb cases avoided the 

problem of po_ssession qf the airspa,ce itse1f imd thus 

they furnish no basis for determining the extent of 

ownership of airspace. .. 
,.- .. ,~ 

>. , 

Cases involving overhanging man-made structures 

in England. for example, the Baten's Case Pickering v. 

..R!!dd and Fay v. Prentice which dealt "with overhanging cornices 

wer~ declded on the nUlsance theory. The American courts 

followed "suit. In Smith v. Smith where it was alleged that 

the defendant had built a part of his barn upon the 

pla:j.ntiff's close. The court, whHe holding that t,he 

plaintiff had ta prove that the eaves of the defendant' s , 

barn projected over tbe close, relied on Codman v. Evans 

(104) a ease which had been based upon nuisance and in 

which the court ~ad followed Baten's Case and Fay,v. 

Prentice . (l05) 
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The court treated cases involving telephone and 

telegraphic wires as trespass and granted ejectment as 

a remedy. A Kentucky court beld that the suspensi.on of 

crossarms and wires along a line 50 close to plaintlff's 

pr~mises that they extended over his land was a continuing 

f h ' h " " 1" f d (lOb) t respass or w le an ln] unet 1 ve re le was grante , .~~ 

-
A similar judgement was entered in Massachusetts in the 

case of Curtis Manufacturing Company v. Spencer wire 
, (107) . Cl08) 

Company. In Burtier v, Frontler Telephone Company 

wires were stretched across the pleintiff's land at a height 

varying from twenty feet ta thirty feet above the ground 

and ejectment was held iD lie because the Wlres were a 

permanent occupation of the space above the land within the 

principle of the maxim: 

What is "real property?" What does the term 
inc1ude 50 far as the action of ejectment is 
concerned? The answer to these questions is 

.. 

found in the ancient principle of law "C ujus est 
,solum, ej us est usque ad Ç;oelum et ad inJeros." 
The surface of the ground is a guide, but not 
the full measure; for within the reasonable 
limitations land incluQes not only the surface but 
also the space above and the part beneath •.•• 
"usque ad c.oelum" is the u.pper boundary, and, 
while this may not be taken too 'literal1y, there 
is 110 limjtation within the bounds of any 
structure yet erected by man ....• According to 
fundamental principles and within the limitation 
rnentioned, space above land is real estate the 
sarne as the land itself. The law regards the 

accordingly ...... Unless the principle of 
"usque ad ~oelum" 1s abandoned, any phys ical, " 
exclusive and permanent occupation of space above 

empty space as if it were solid, inseparable from 
the sOil, and protects i t from hos tUe occupation ( 

land ls an occupation of the land itself and a \ 

) 
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dissein of the owner to that extent.'(109) . , . 

Shooting across land was held as ~ trespass even though . . 
the bullets dld not fall upon it. (110) In the cas~ of 

Portsmouth Company v. Un~ted St~tes (111) the supre~e \ 

Court held that it was a trespass to discharge projectiles 

from heavy coast artillery over the Plalnt~ land , 

which amounted ta a ""taklng"" 'of his property rights by t,he 

soverei:gn. 

The maxim has been discussed at length in order to 

determlne the extcnt of the landowner's property rights in 

the airspace above his land at Common Law. The cases 

have been cited ta illustrate whether Interference with 

the land owner's airspace is an encroachment on his 4 

./ 

proprietary Tights i~'such airspace. From the cases, 

it is clear that bef,ore the advent of aviation in both the 
'\ 

United Kingdom and the United States, there was a tendency' 

to recognise ownership in the airjpace. It is also clear 

that no judicial declsion actually held that the ownership 

~f alfspace extended indefinitely upwards. What was not 

clear was the upward extent of such rights. Therefore the 

question left open at this juncture is as to whether the 

landowner~s propric~ary right~ in the airspace above his 

land were ta sucn a vertical extent as to affect the 

right of overflight over the landowner's p~operty. 

j 
i 
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Aviation Statutes and the Airs ace 

Uni ted Kingdorn , 
The United Kingdom commenced to 1egislate on air 

navigation in 1911, but the 1egislation which is 

relevant to this study was not enacted until after the 

Paris Convention of 1919 on the Regulation of Aeria1 

Navigation. By Article 2 of the parif. Concention, each 

Contiacting State undertook in time of peace to accord 

freedorn of innocent passage above its territory to the 

aircraft of other Contracting States. As stat~d by MeNair. 

"Great Britain has irnperium in its territ ory and the 

superincurnbent airspace, but the dominium in the territory 

is vestéd in amuI titude of land owners." (112) It had 
'<-

also incorpora ted in i ts law. the rnaxim "cujus es t .. 

solum ejus est usque ad coelum" on the seope 0 

, 
there had been sorne judieial debate since th 

ages. Without legislation it was poss' 

landowners would instltute actions for trespass or nuisqnce '\ 

against the operators OT air transport in f1ight above their 

land, however reasonably conducted the f1ight might be. 

The Convention aione would not have been a defence to 
1 

such actions 'if they 1ay at Common Law. Furthermore suc~ ~ 

suits would have hinderea the developrnent air transpor-

tation. Therefore there was need for. legislation. 

A special committee on Civil Aérial Transport which 

1 " 
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was formed in 1917 did in 1918 give a reeommendation(l13) 
-

to the effect that as regarding damag~ done by aireraft. 

while depriving the landowner of any existing rignt in 

property, he w~s to be compensated by a statutory Insura

nee for him'Self and his property against such damage. 

The Committee consider~d the possibility of defining 

sorne altitude of f1ight but eoneluded that ta attecipt io 

prescribe a 1imit was impracticable, and that it would be 

sufficient to proteet the landowner by giving him a specifie 

right of action for damages cause,d by a nuisance and in 

breach of flying reg'ulations. 

the Aerial Navigation Bill con-

ta ined the provi 

.. 
12 (1) Th~ f1ight of an ircraft over any land 
in "the Br i ish Islands sha 1 not in i t self be 
deemed to e trespass, bu nothing in this provi
sion shal affect the r' hts and remedies of any 
persan in respect of a y in jury ,to property or 
person c used by an ai craft, or by any person 
ca rried herein. and a y injury eaused by the 
~ssembl~ of persons upo the landing of an aircraft 
shall be deemed to be the natural and probable 
consequence of sueh landing. (114) 

It is interesting to note that this draft does not 

refer to nuisance or to any definite il titude. Further the 

draft ,imposes 1 iahi1 i ty on the aireraft opera tor for damage 

caused by the assembly of persons upon the land of an 

indi vidual in the event of the landing of an aireraft. 

However, the draft does notùimpose strict liability on the 
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op rator of the aircraf~ for in jury ta property or persan 

used by an aireraft in flight or by any person carried 
t 

aireraft. 

With the recommendation of the Special Committee 

on Civil Acrial Transport the Bill was revised and provided 

by Section 9 of the Au Nayigation Bill that: 

9. No action shall lie in respect of trespass 
or in respect of nUIsance by reason only of the 
flight of aircraft over any property or the 
ordinary incidents of such flight. so long as 
the provisions of thlS Act and any order made 
thereunder are duly campI ied wi th; but where 
material damage or 1055 is caused by an aircraft 
ln flight ..... or by any persan in such aucraft. 
or by any article falling from such aircraft, 
ta any persan or property on land or wa ter. 
damages shall be recoverable from the owner 
of the aireraft in respect of such damage or 
1055, wi thout proaf of negligence or intention.. 
or other cause of ac t ion. as though the same 
had been caused by his wilful act. negiect 
or default, except where the damage or 1055 was 
caused by or contributed ta by the negligence 
of the persan by whom the same was suffered.(115) 

The suggestions of ·the Civil AeJial Transport 

Commi ttee were before ParI iament\when i t passed the Air 

Nav.iga tion Act 1920 (116) with s? ~ht âÎ-afting amend

ments. Cll7 ) By Section 9 of the Act:"""the"landowner's 

r igbts. a t C':ommon Law. to sue ei ther in' trcspass or 

nuisance were deliberately limited. The Secre.tary of 

State for Air Mr. Churchill had the following comment 

about the Sect ion on the second reading of the Bill: 

1 

r 
! 
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The Law of trespass and damage is' investigated 
and deal t with in this Bill. Hi therto there 
has been no definite principles 'in regard to air 
trespass or dama-ge done except by aireraft. The 
provisions of the Bill substantially follow ~he 
recommenda t ions of the Aerial Transport 
Committee of 1918 which aim- at reconcilling the 
rights of landowners in thè superincumbent air 
fOllowing an organization for civil aviation 
by abolishing actions for mere aerial trespass
that is to say, aeroplanes flying over the 
ground owned by the' landown-er and to substitute 
lnstead absolute liability by the owners of 
aireraft to compensate injured persons on the 
ground without any question of proof of 
negligence ...... we preserve the right of the 
individual on the ground to some protection 
ftom objeets which may descend from the 
superincumbent air. In its Jf>resent form, the 
Ai-F--Ministry consider that the balance is held 
reasonably between the interests of civil 
aviation on the one hand, and the rights and 
remedies of the ordinary civilian on the 
other. (18) 

Sir D. Maclean in the same debate commented as follows: .. 

Technically everything that flies over any piece 
of ground without the permission of the owner 
has committed a trespass. "Cujus est solum. ejus 
est usque ad coelum, et ad inferos". That 005 
been swept on one side by the practical 
necess Hies of the case. There are very many 
Important matters that arise on it. It is not 
a question affecting lar~e landowners alone. 
Men holding very small bits of land have rights 
which have ta be consideted in connection with 
the nuisances that undoubtedly will arise. rhe 
public interest must prevail, while the rights 
and privileges of individual owners smal1 or great 
are safeguarded. (119) 

The limitation of the landownet's rights to sue 

either in trespass or in nuisance was balanced against the 

/ 
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,. ~ 

publ ic interest in aY;1~t ion. 111 return,. the landownel's 

were assured of their property's safety by the introduction 

of absolute liability on the operators of aircrafts for 
, 

damage ta persons and property on the ground without tohe 

question of proof of negligence. 

In the 1949 Civil Aviation Act, Section 40 

re-enacted and improved the wordlng of Section Y of the 

Air Navigation Act 1920 and provides as follows: 

S.40 (1) No action shall lie in respect of 
trespass ~r in respect of nuisance, by 
reason only of the f1ight of an aircraft over 
any property at a height above the ground. which, 
having regard ta wind. weather and aIl the cireum
stances of the case is reasonab1e, or the ardinary 
incidents of such f11ght so long a~ the provislons 
of Part II and this Part of this Act and any 
arder in Counei1 or arder made under Part II o~ 
this Part of this Act are duly complied with. 

(2) Where material 1055 or damage i5 caused ta 
any persan or property on land, or water bYt 
or by a persan in, or an article or person fa11ing 
from an aireraft while in f1ight, taking off or 
landing, then unless the loss or da'm;:tge was caused 
or contributed ta by the negligenee of the persan 
by whom it was suffered, damages in respect of 
the 10S5 or damage shall be recoverable without 
proof of negligenee or intention or other cause 
of action, as if the 10ss or damage had been 
caused by the wilful a~t. neglect or de~ault 

.of the owner of the aircraft. (120) 
" 

According ta Section 40 (1) of the Civil Aviatlon 

Act. 50 long as the provisions of Parts II and IV of the 

Civil Aviation Act 1949 and of any Order in Council or 

Ordèr made thereunder 9 are duly complied with, no action 

, 
, ' 

1 

1 
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of trespass or nuisance will lie gai~st any persan br 

Teason on1y of the flight of a,ny aircraft or of the ordinary 

incidents of such flight, provided that'the aircra~t is 

ftying "at a height above the ground, which, having 

regard ta wind. weather and aIl the circumstances of the 

case is reasonable. ,. 

/ 
The issue would as to what is "reasonable'·. 

bleness is a relative term and must 

circumstanees of the case considered as a'whole. Thus 

from the words o~ Section 40 (1) what is reasonable is a 

question of fact depending on aIl relevant circumstances. 

It is not possible ta specify a partieular altitude as 

marking the boundary of what is reasonable; it might 

depend, f.or examp~e. not only on wea ther factors mtn1:ioned 

in the Act, but on the size, speed and noise of the air

craft. (121) However it will suffice to say that for an 

aireraft exercising its right of overflight, 

de of, say 37 r OOO teet, this height would he h~ld rea 

ble in aIl eireumstanees 

Before the exemption applies. 

with the statutory provisions enurn~rated in the Section. 

These provisions include the Air Navigation Order 1980. 

the Air Navigation (General) Regulations 1981, th~ rules 

of the Air and Air Traffic Control Regulations 1981 and the 

r 
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, , 
Air Navigation (Noise Certification) Order 1979. 

Theoretic,allx, ,there,fore an aireraft which 'ft'ies without 

proper navigation light, or doë's not,~ comply with ~ts 
r 

-'i 

eertifieate of ~àj.r worthiness, i ts .. operator will not' be 

entitled to rely on the Section as i a defence for trespass 

or nuisance. In the case of overflights it'does not 

follow that such aircraft,would be committing a trespass 

or nuisance. 

- J 
I~ 

The \Vords "by reas0I\. only of the fligh t" i t has been 

argued that, confer a right of innocent passage,analogous 

to. the right which any member of the public has to pass 

over land the surface of whieh has been dedicatedlby 

the owner for the use as a public-highway. On such public 
. 

highways, trespass may be commit ted. F?r example. in 

Hubbard v. Pi't~~22) Lord Denning M. R. said: 

, 
The publ ie have a right; of passage over a highw'ay 
but the sail may belong t~ someone else. The 
owner of the sail may sue if a persan abuses 
the right of passage sa as ta use it for some other 
and unreasonable purpose. Such'as where a 
racing tout walked up and down to note the 
trials- ,of the race horses. 

(' 

in Randal1 v. Tarrani (l~3) said: 

, 
The righ~s of m~mbers of the public to use a 
highway 'are, prima facie, rights of passage 
to and from places which the highway adjoins;, 
but if the driver of a.vehicle on the highway 
passess - for some purposes. at any rate - , 

/ 
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fTom time t'o t,i'me ,of' thfo. higlNiay, that. eqUA;fly .',' ~';.: '" ': ~~., 
clearIy, is not <f \!Ser of. the hi.g~way: 'beyond .' '" .- '.~ • 
what, is legi t ima té. . On' 'the, otner. hand-, it·::i.s .::.. ',' • 
weIl establisnéd .tha,t if, on~': 15' usjng' a, .hi:in'way~· . - .. - . . 
for a purpQs.e otnèr than passage· a1vng i.~ :.'. . : ".. ~, 
one cannot do sa. ·legi tim~te·ly mere)i'by th~. pretext 
of walking up .and<~?~I1"· along it. ,.·r' . _ 4 

; 
• 1 

~.... .. , ' 

~ or ~..', ... ~ e, "': .... > ... • .. • " _": ... ~ • 

Thereforè if the. a.per~ior o·f an ~-irciaf"t flew over l.~~d f!;,yt' 
",' ~,. - ; .. :~~, 

the purpose of r vic~.i:i.rfig rà~.~h~r~e·~ be,ing' ga1.1~pea (124)- h.~',-.'. ,. 
.. ,,_.. 1.,.. • ~ • ~ ..... 

1 t 'r ..-. 

m~y not be able. ttr clailll t}\e "protection of. the ,Sect·ip~ 
r.;;:t. " . ., 1 • 

But if the fligl1t wer.e:<}t a ~reasonable height an'd1 
,.,. ~ "' .. . ~ 

complied with. t'h~ s~t~tory ~equireme\.nt~. ~he race,ho~se' ."~;, 
viewer will be ·~;~t~c~~~"uit~er:se.~tion .. ~(r"(~j'. (7 5)'" '.:'~ ' .. ·.~·4-
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c' 
t .Trespass has not- been exempted in' tot'b." Trespass 1 • , 

~ • .. ~" !J,.., 

in the form of phys;J..c,al. conta'ct' ~i th the' s.urf.ace\ "fOot. ' 

'example' in a crash or collis-ion with 'a buÙdüig '9, .. 't~\<ler . 
o \ • .".. 1 • '" .. .. ...... ~ ~ _ " 

or br dropp~ng objects 0!1' the 'surface i,s. not e~empted 
'* .. ~ t· 

b€jcause sùch, trespass' does,' no·'!:' a-risé "by' reason only oJ 
... ... ~ f ...... , • .. 1 

, , 
the flight." .' . 

'. . , . 

Section 40 (1): of the, èivil A~iat,i.on Act 19~9 
" . 

specifically eXClud~5··a~.tion~·~' fof_' trespas§ 'and nUisanc~~ 
and does not mentio.n negl,igence;: Fo.T ,a:n action ,té> 

- • ' ~ ~ .... ~. ~ 1 

; ".. - .. 
succeed under negligeIl&'e. there- must "be proof o'f, ~cfu~l.:' 
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damage. 'Therefo·re 'if an ai rcratt caused actual: damage t 
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more under Section 40 (2) rather' than Section 40 (0 . 
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Thus the landownerts rights in the airspace were limited 

by statute 50' as to facilitate the deve'lopment of air 
, 

transportation. \ / 

United States 

Shortly after Great ~rltain had enacted the Air 

Naviga.t ion Act 1920, the United States approved the 

• Uniform State Law of Aeronautics which purported to 

be a cO?ification of the Common'Law. The provisions 

of that Làw relevant to thls paper are as folIpws: 

Section 3. Ownership of Space. Th~ ownership of 
the space above the lands and wa ters of this -
State is dcclarcd to be vested in several 
owners of the surface beneath, subject to 
the right of flight described in Section 4. 

Se~tion 4. Lawfulness of Flight. Flight in air,raft 
over the lands and waters of this State is lawful, 
unless at such a low altitude as to interfere with 
the then existing use to which the land or water, 
or the space'over the land or water is put by the, 
owner, or unless 50 conducted as to be imminently 
dangerous to persons or property lawfully on 
the land or water beneath. 

These proyi s ions, i t has been observed ,<t" embody the 

the ory that ownership oi the airspace w~s in the land owner 

but that it was subject ta an easement for aerial 

transit. (126) These provisions were adopted by about 

half of the States comprising the United States of 

America. (127) 

The Federal Government undertook to regulate ~ 
~-. 
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aeronautics in 1926 by the Air Commerce ~ct of the same year. 

Section 10 which is the only provision direct1y affecting 
'1. 

the rights of private landowners provides as fol1ows: 

Section 10. Navigable Airspace. As used in thi5 
Act. the term "navigable airspace'" m~ans airspace 
above minimum safe altitudes of f1ight prescribed 
by the Secretary of Commerce under Section 3, and 
such navigable airspace shall be subject to a 
public right of freedom of interstate and foreign 
air navigation in conformity wlth the requirement5 
of thi5 Act. 

This Section dec1ares a Fight of overflight for interstate 

and forelgn air navigation. It i5 contrary to the ~iteral 

appI i cat ion of the "usque ad coe Ium" max im. However, 

"the fact that there was no great hue and cry over invasion 

and deprivation of property indicates fairly conclusively 
.. 
that no one had even seriously taken the maxim 

li terally ...... " ( 128) 

The Civil Aeronautics Act of 1938 expressly recogn

ised a,nd declared ta ex ist "on behalf of any c'~ tizen of" 

the United States a public right of freedom of transit 
, 

in air commerce through the navigable airspace of the 

United States." These prdvision5 were superceded by the 

Federal Aviation Act 19~8 which defines.navigable airspace 

as. "airspace above the minimum altitudes of flight pre sc

ribed by regulation5 issued under thi5 Act, and 5ha11 

, . include airspace needed to in sure safety in ta~'P-off 

and landing of aircraft." By Section 104 t~e Act recognised 



f:---
1 

1 
j 

1 () 
. i 

1 

1 

o 

C) 

--------~-- -_._--------

- 157 -

an& declared ta exist. just'like the C~vil Aeronautlcs 

Act· 1938 had done. a public right of freedom of transit 

through the navigable airspace of the United State~. 

The consequence of the Act is t4at except for its 

establishment of a right of transit through navigable 

airspace, Congress did not involve it~elf in the airspace 
'. 

ownership is~ue. This being a matter relating ta 

'local property, it could only be determined by State Law. 

Ta sum up, Federal Legislation on the right of 

overflight have asserted a natIonal sovereignty and 

control over navigable airspace, with a corresponding right 
7-
of passage by aircraft through su ch alrspace but without 

making any definite staternent on ownership'of airspace 

in general and without placing any limitations on ow~er-

ship of navigable airspace other than to. provide a right 

of use ,of such space for air traffic. Congress sought 

ta legislate in this area qn1y to the extent necessary ta 

serve the national or public interest. It did not take 

interest in the rights of landowners in the airspace 

partly because thcse are handled by individual states. 

The problem was left for S~ate Legislatures and the 

courts to solve. As for the surface owner. he was 

left to resort te> the Common Law remedies whenever he was 

aggrieved. 

Left with the problem. the Courts had to balance the 
'-

----- - -. --'-. --

) 

1 
J 

1 

1 
" 

.; 



() 

o 

() 

-

- 158 -

respec~ive interests without placing any undue limitations 

either on the development of air transport on the one hand 

or on the rights of landowners and tradit~onal int~rests 

of property ownership on the other. 

Minnesota Statute which required flights over sorne 

citie5f~O be at a height of not less than 2,000 feet 
/ 

fOMÛed the basis for the decision in the Johnson v. Curtiss 

Northwest Airplane Company. (129) The particular aireraft 

involved had crashcd on the plaintiff's lawn in St. Paul, 

and he sought not only damages but also a ternporary InJunc

tian against future overflights. lh~court prohlbited 

aIl f1ights under the 2,~OO feet statutory limit and said; 

C • ' 

This rule, like many aphorisms of the law, is 4 

a generallty, and does\not have 1ts origin 
in 1egislation, but was adopted in an age 
of primitive industrial development, by the 
courts of England, long prior to the American ~ 
Revolution, as a comprehensive statement 
of the landowner's rights, at a time ~hen any 
practieal use of the upper air was not considered 
or thought possible, and when such aerial 
trespasses as did occur were relatively near 
to the surface of the land, and were su ch as to 
exercise~some direct harmful influence 
upon the owner's use and enjoyment o~ the land. 
A wholly different situation is now presented •••• 
The upper alr is a natural heritage common ta 
aIl of the people, and its reasonable use ought 
not to be hampered by an aneient artificial 
maxim of the law 5uch as is here invoked. 

In GIatt Y. Page (130) the court whiIe prohibiting 

aIl flight under 500 feet said: 
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/ '. ~ 
.F1ying across and ove~ .••.. at an altltude 
less thart 100 feet wi ordinarily frighten 
tearns at work there a thereby render 
cultivation of plainti 's 'land in that 
vicinity difficult and h zardous, and that 
frequent flying there at uch altitude ....• 
constitutes a darnag~ to th' plaintiffs and 
an irnpairmént of the use a d enjoyment of' 
said premises which goes with t~e land and 
belongs to plaintiffs as'well as the soil 
thcrcof. 

of ~ 

( In Smith v. New England ~ircraft company(131)' 

wher~he plaintiffs sought to prohibit the defendants 

from.flying over their land and building, which wa~ alleged .. 
ta canstitute a trespass nnd nuisance, the court was of 

the view that the lawer flights constitutcd a trespass but 

relief was not granted since there was no evidence of 

damage occasioned to their property, nor interference 

with the use made of their land. 

From the foregoing cases it can be said that the 

Courts wère striking a reasonable balance between the 

landowners and the aviator. The avi~tor had his right of 
, 0 

overflight through the landowner's air~ace on condition 

that that flight did not occasion actuai damage to 

property or aetual interference with the use to which 

the land is made. 

In Swetland v. Curtiss Airports,Corporation{132) the 

Six th Circuit Court of Appeals after considcring the' 

maxim "ad coelum" said that to use these decisions to define 

-1 
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the rights of those engaged in air commerce could-not be 

done co~sistently with the traditional poli~y ofüthe 

courts to adapt the Law to the economic and social·needs 

of the times. 

From that pOInt of Vlew we caRnot ho Id that in 
every case it is a trespass against the owner of 
the 50 il to fly an aeroplane through the airspace 
overlying the surface. This does not mean thab 
the owner of the surface has no right at aIl in 
the airspace above his land. He has a dominant 
right of occupancy for purposes incident to his 
use and enjoymcnt of the surface, and there mar 
be such a contlnuous and permanent use of the ower 
stratum which he muy re~sonably expert ta use or 
occupy himself as to impose a servitude upon 
hIS use and enjoyment of the surface ..... As 
ta the li pper stratum which he may not reasonably 
cxpcc t ta occupy. he has no r ight. i t scems 
ta us, except to prevent the use of l t 'by others ta 
the extent of an unreasonable interference with 
hlS complete enjoyment of the surface. His remedy 
for this latter use, we think, is an action for 
nUIsance and not trespass. We cannat fix a' de!inltc 
and u~varying height below which the surface owner 
may reasonably expect to occupy the airspace for 
himself. That height is to be determined upon 
the particular facts of each case. 

However, the fact that the defendants' airplanes had 

~ once dropped circulars on the plaintiffs' land entitled 

the plaintiffs to an'injunction in this regard. 
J;,1r 

- The courts were gradually introducing the zone theory. 

In the lower stratum therc was a paramount right of occupa

ncy incidental to the landowner's use of the s~rface and 

extending upward to the point that he can reasonably be 

expected to make use of it. To the upper stratum theie 
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was no paramount rights of the surface owner except for the 

purposes of preveRting others using it from unreasonably 

interfering with his use of the surfac oreov~t:. - as in 

the Sweetland case the court any specifie 

height. ThIS was 1eft to be the particular 

fac ts of each case. Uijwe , the landowner would be 

granted remedies wherc the aireraft using the upper stratum 

for purposes of overflight dropped sorne abjects on the 

ground. Further, the court was of the view that there 

was a possibility of-sorne cases of trespass against the 

o~ of the 5011, while an airplane was flying through 

the~irspace but not ln aIl cases. 

In the case of Gay v. Taylor (133 ) the Court ~aId that: 

Invasions of the airspace over one's property 
are trespasses only when they interfere with 
a proper enjoyment of a reasonable use of the 
surface of the land by the owner thereof. 

Here the Court was asserting that trespass lS not applIcable 

to a mere f1ight without contact with the surface. 

In Cary v. Physicai Culture Hotel (134) a case 

concerning an aerial photographer who flew below one 

thousand feet, the Court Said: 

-The owner of land has the exclusive right ta 
50 much of the space above as may be actually 

\ , 
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occupied and used by him and necessarily incident 
to, such occupation and use, and any one passing 
through such space without the owner's consent 
is a trespasser. As to the airspace abQve that 
actually occupied or used and necessary incident 
to such occupation and use, the owner of ~he 
surfac"e may prevent its use by others in 50 far 
as that use unreasonably interferes with his 
complete enjoyment of the surface and the space 
above which ne oecupies, on the theory of nuisance. 
The height at which an airp1ane operator may pass 
above the surface without trespassing is a 
question depending for solution on the facts in 
each particular case. 

In \Thra,sher v. City of Atlanta. (135) the court 

commented as follows on ~erial trespass: 

.... the pilot of an airplanc docs not seize 
and hold the space or stratum of air through 
which he navigates, and cannat do 50. He is 
merely a transient, and the use to which he 
applies the ethereal realm does not partake 
of the nature of occupation in the sense of 
dominion and ownership. Sa long as the space 
through WhlCh he moves is beyond-the reasonab1e 
possibility 9f possession'by the occupant 
below, he is in free territory, not as every 
or any man's land, but rather as a sort of 
"no man' 5 land". As 5 ta ted above, however, 

U he occupant of the sail is entitled to be 
free from danger or annoyance by any use of 
t e superincumbent space, and for any 
Infringement of this right he may apply to 
the Law for appropriate redress of relief. 

From the cases of Gay v .. Taylor, Cory v. Physical 

Culture Hotel and Thrasher v~ity of Atlanta it can be 
~ \ 

observed that an aviator éould fIy over the defendant t 5 

! 
property without any consent as long as he (1) acted in 

a reasonable manner, (2) was high enough that he did not 

\ 

! 
1 

1 

1 

1 
1 

1 

! 



! 
1 
L 

() 

() 

- 163 -

interfere unreason,ably with the use and enjoyment of 

the surface, an~ (3) complied with the federal and State 

regulations. 

l h f H· P' f'- A' T (136) n t e cas_e 0 lnman v. aCI le 'Ir' ransport 

a case which repr~scnts the thebry that the landowner owns 

only such airspace as he aetually oceupies and May asser~ 

his rights only when use of the spaee results in aetual 

damage, the court stated: 

, ......... 

Wc own 50 much of the space above th~~round 
as we ean occupy or make use of ut' 'éonnect i'on 
with the enjoyment of our la~- ......•.. 
Traversing the airspace a~e appellants' 
land is not of itself a trespass at.all. but 
i5' a lawful aet, unless it is done under 
circumstances which will cause inJury to the 
appellants' possession. (137) 

. 

/ 

This court thu5 ~roeeeded on the theory that thé landQwner's 

remedy for abuse ~f superjacent airspaee arises only when 

there is aetuai damage committed to the land surface or 

crops or buildings or when there is interference with 
4 

his use or posseSSIon of such surface or crops or buildings 

as_ a result of the use made of the 5pace above them. 

Accordingly, the airspace was "free for a11" subjeet 

only to rcgulations of thç sovereign and subject to the 

rights of owners of land and buildings beneath not to be 

interfered with. 
<Il-
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In Guith v. Consumer.s Power Company (138) where 

the main issue was whethcr the landowner owned the spaee 

above the land surface to~ height necessary to ereet the 

power transmission line and exclude airplanes from such 

space the court after quoting from Section 159 comment 

Ce) and Secti~n 194 (139) of the Restatement of Torts and 

the portions of the Michlgan Statut es which had adapted 

Sections 3 and 4 of the Unlform Act coneluded: 

The common law as set fprth in the Restatement 
of the Law of Torts and the statutofix law of Michigan 
recognize airspace ownership in the landowner 
subject ta a public right or privi1ege'of flight. 
This however does not mean indiscriminate f1igh! 
at any altitude irrespective of the use of the 
land by the landowner, but only such flights 
are privileged and lawful as do not inte~fere 
with the lawful use and possession made and ta be 
made by the landowner of the surface and 'the 1 
airspace above it. Any use of the airspaee abôve 
land which is 'injurious to the land or impairs or 
Interferes with the possession or enjoyment thereof 
is unlawful ............ The coming of the airplane has 
not taken away any of the rights of the landowner 
ta the u~e and enjoyment of his land,and the 
airspace abave it. The privi1ege or right of air
planes ta fly through the airspace recognized by 
the comman law and in statutory law of Michigan is 
limited to that portion of the airspace which.the 
landowner does not need or want and the use of which 
does not interfere with the use, occupation or 
enjoyrnent of the land or airspace above"it by the 
landowner. (140) 

f'" --

In the case of Vandersliee v. Shawn ,(141) the court, 

stated: 

whether in landing, 't,aking off or otherwise, 
(1 ight·s over another 1 s land, 50 low as to 

1 
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'., 

interfere with the then existing use to 
which the land'is put. is expressly outside 
of the statutory definition of lawful flight 
and being an unprivileged intrusion in t'he space 
above the land. such flight is a trespass. 

Thus. for the purposes of this paper the 'courts 

( 

\ 
~ 
t 

in the United States, in an effort to balance the interests 

of the landowner and the aviato~, divided the airspace 

into two zones. The landowner_had exclusive rights in the 

lower stratum 50 that anyone passing through such space 

without the cçnsent of t,he owner committed a trespass. 

The aviator had the right of overflight in the upper stratum 

subject ta the limitation that the landowner could sue 

for nuisance by showing unreasonable interference with his 

complete enjoyment of the surface. 

CI 

This reasoning found support in the.case of 

V.s. ~. Causby (142)where the c~urt said: 

The airspace i5 a public highway ••• ; •. 
yet it is obvious that if the landowner 
is to have full enjoyment of thé land, 
he must have exclusive control of the 
Immediate reaches of the enveloping 
atmo5phere. 
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Canada 

In Cdhada the question of the ownership of the 

airspace was fîrst discussed in 1930 in the case of 

R~ference re Legislative Powers as to Regulation and 

Control of Aeronautics in Canada (14~) Newcombe J. in 

'hOlding that the provinces, and not the Dorninion.ParIia~ent, 

controlled the' right of flight said: 

.... ' 

1 would reject the argument urged on behalf o~ 
the Dominion that the subject of either of the5e 
questions is "navigation and shipping" within the 
lOth enurneration of S.91 of the British North 
America Act, 1867, 1 see no evidence of any 
Parliamentary intention that this was ever 
intended. ~ 

The earth has in law a great extent 
upward5, not only of water, as hath 
been ~aid, but of and aIl other things 
even up ta he aven ; for ., cujus est s olum 
ejus est usque and coelumL

••••••• ~ 

These are the words of Coke'5 venerable commentary 
upon Littleton (4a), and they exp~ess. as 1 have 
been taugh~ ta believe, the common law pf England. 
which applies in the English Provinces of Canada. 
In the Province of Quebec, the Law i5 not 
materially different, for .. by Act 414 of the 
Civil Code, ft is declared that 

"ownership of the soil carries with i t 
ownership of what i5 above and what i5 
below i t. .. 

" 
The principle is thus established, and the courts 
have no authority, sa far as l can perceive, to 
explain and qualify it so as to admit of the 
introduction of a public right of way for the 
use of flying machines consequent upon the 
demonstrations in recent times of the practica
~ility of artificial flight. The appropriate ' 
legislatures may, of course, provide for airways 
as it has habitually done for roads and highways, 
notwithstanding the rights .of the proprietors; 
but the project is legi~~ative, not judicia~. 

.I. __ --~~---------i _ • u ,.. , li] • 
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Newcombe J .. went further and said, tha.tthe l'ight of way 

exercised within a province by a flying.màc~~had'to be 

derived from or against the owners of the' prb~ertY to 

be overflown and that if it were desired to confer immunity " 
, (,\' 

in the Provinces of Canada' in respect of trespass, or 

nuisance by reason of f11ght at reasonable height as had 

been done in Great Britain by the Air Navigation Act 192p, 

Id 1," h' f h P' (44) resort wou le to t e leglslatures 0 t e rOVlnces. 
/' 

/ 

The judgemen~ of the ~upreme Court of Canada was 

reversed in 1932 on Appeal ta the Privy Council, (145) 

where it wa§ held that the maxim "cujus est so1um ejus 

est usque ad coelum" does not app1y·to prevent aeria1 

navigation from being a public right and that f1ying over 

land was not a tre5pass ta any proprietary rights. • 

In Jean Lacroi; v. The Queen,(146) Lacroix sued 

for' damages ~e ground that being the owner not ·only 

of the surfa~e of his la~d but a150 of what i5' below ~nd 

ahove, f1ight over his land was an Interference with his 

rights of ownership and a disturba~ce of his full 

enjoyment of his property. Judge Fournier referred ta Jack 

Richardson's Article (147) in which he stated: 
, .., 

1. It has not been nece,ssary for an Engilsh 
court ta give literaI effect to the màxim 
"cujus 'est golum, ejus est usque ad coelum" 
and no court has do ne 50 ••••••• 

,.-
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2. 'English cou,rts have" always acèeptecf the' 
general right of the landowner té> the -
uninterrupted use and enjoyment of his property. 
When,the right i5 threatened or has been infringed. 
the Courts ~il1 find an appropriate'legal ~,medy 
to ensure his protection .....•. 

3. As a corollary of the,owner's right of full 
enjoyment, no one has the right in normal circums
tances to prevent him building upwards from his 
land. He can·therefore object- ta anyone who 
purports to occupy the column of air, or a part 
of it, which is above his land. 

4. There is an underlying .assumption in the cases 
that use' and enjoyment of land are meaningless 
without the abili~y to use the space,above it, but 
the Courts have not p~onqunced upon ownership of 
space. " , 

5. The decisions do not inhibit persons from 
making transient use of airspace, above private 
property in circumstances having no bearing on 
an occupier's use and enjoyment of the sub-jacent 
soil. 

""'$1 

The ,Learned Judge also cited ,the following observatitms 

on the deci~ions by the United States courts made by 

the same author: 

1. The property owner has a right to the 
continuous useful enjoyment and occupa~ion of 
his property without interference by the ~ ~ 
intrusions of aircraft in the flight space 
above him; 

2. United Stat~s courts recognize that 'a 
landowner has an interest in the air above his 
property, which i5 of a possessory character 
and may be proprietary as weIl, to'the extent 
he is a~le to occupy or make of it; 

3. The courts hav~: without exception afforded 
adequate protection to the landowner in the use 
and enjoyment ~f his land. but they have at the 
same time, declined to enjoin air corporations' 
unless the landownerts interest is affected or 
threatened; . 
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4~ ~ landowncT in the United States may occupy 
'or otherwise make use of the airspac.e above his 
propèrty as incidental to his lawful use and 
enjoyment of the sail and no one may occupy the 
spacè or otheTwise interfere with his right$j 

5. the maxim, "cujus est solum. ejus est usque 
ad c.oelum'·,'has not been applied literally and 
today aimost certainly does not fOTm paTt of the 
Uni~ed States Law; and 

6: éan airc~aft May fly above private p~p'erty 
in the United States provided the flight~s 
not interfere with the occupier's use and 
enjoyment of the land. 

., 
'" The court then held that air and space are not susceptible 

of °ow.nershi'p and--f~ n the category of "res omnium commu-, 
ot mean hat t4e owner of the sail is 

deprived of the ri t of usi 
o 

.. 1 

and constructions 'or n any 

by law or against the pu lie 

his land for'plantation~ 

which is not prohibited 

that the owner~of 

land has a limited ,right in the <ai~e above his property. 

It is limited by what he can possess or occupy for the 

use and enjoyment of his land. By putting up buildings or 
~. 

other constructions, the pwner does not take possession of 
, // 

the air but unites or incorporates somethi~g to the surfacé 

of his) land. This which is annexed or incorp~!"fl.t-éâ~to 

his land, becomes part and parce! of t~~roperty. 

The main issue in the case of Air Canada v. The 

Province of Man~toba (148) was ~he question of wha~ rights, 

,"if' any, were possessed br the Province of Mani toba in 
. 

connection with' the airspace above its ~erritory. Morse J. 

(\.) 
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like Fourn~er J. in the LacrQix case ci ted Jack ' 

Richardson's Article (149). He also cit~d Fleming on the 

Law of Torts wi th approval, (150) and Ellis v. Lof tus Iron , 

Company (~51~ where a horse on,one side of a fence ha~ing 

bit and kicked a mare on the other side; recovery was allow

ed without showing a negligence on the ground that the 

intrusion into space over the'plaintiff's land constituted 
r 

trespass but distinguished it by saying that the case 

afforded seant guidance for ca,ses of' "momentary and 

harmless intrusions into airspace beyond the reach of the 

sùrface owner . 

• 
The learned judge further referred ta Thom's Canadian 

Torrens ~ystem(152) and ta the remarks made by Newcombe,J. 
- ( /' ~, .. -

Jn the Reference Te Aeronati~ics Case and _dismissed the 
//"" 

maxim saying that since the Judicial Committee did not fiJld 

i t necessary ta deal with the ad C oelum maxim, '.' l have c~~c\-u-

ded that l am not bound "by the remarks made by the justices 

of the Supreme Court of Canada, and l' am pursuaded tha t 

no English Court has even given complete and unrest~icted 

recognition to the ad coelum maxim as a pl'inciple of law~ 

.. 

'rights in th~ 

que~ 
/' 

/" 

ad limited property 

Mors'e as ked a rhetorical 

o 

But if the sovereign states cannat agree on '7, 
the helght to which sovereignty exten4s, how f 
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can the Province of Manitoba define the extent 
of i ts jur i;tdict ion? For example. if a 
supersonic aircraft passes over Mani toba en 
route from Los Angeles ta Stockholm. would 
the Province claim the right ta levy retail 
sales tax on the sa called consumption or 
use of the aircraft while lt was flying over 
Manitoba? Or if. in the future. passengers 
are conveyed in the realm of Outer Space. would 
Manitoba claim the right of tax while the 
aircraft or spacecraft was in space over Manitoba? 

The Province or Manitoba appealed to the Supreme Court 

of Canada where the case was 4ecided on different 

grounds. (153 r 

• 

From aIl the cases and statutes considered, it can 

be said that in keeping with the expansion and development 

of air navigation and commerce. but recognizing the dorminant 

right of the surface owner ta fully use and enjoy hi~ land, 

the common law courts. generally, in adjudicating the 

relative property rights in the airspace. have found it 

necessary to modify the ancient ~axim of real property 

., cujus est SOlum". ejus est usque fld coelum.·· The general 

rule &now deducible from the authorities~is that, the right . 

ta exclusive possession of land extends u~ards only to 

that point necessary for the u~~yment of the land 

and ~he incidénts_~î~ owner;hip. the balJn~e being 
~----- tl , 

regarded~~-open and navigable airspace. A land owner 

]las- a dominant right of--/(fé'~upancy 'incident ta his use, and 

enj oyment of' thc,S-U'rfacc, superior to any claim of rights 
<~ of aerial ~1gators which conflict with it. According 

/' 
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ta the United States Supreme Court, the use of land 

~resuppose5 the use of sorne of the airspace above it; 

otherwise no house could be built, no tree planted. •. no 

fence constructed and no ehirnney erec.ted. (154) 

The height ta which the awner of the surface rnay 

reasonably expeet to occupy the airspace for himself. is not 

defini te but is to be determined upan the particular facts 

'of each case. The Qperator of an airplane is privileged 

to enter the airspace above land in the possession of 

h 1 h d · bl~ anot er, as ong as e oes 50 ln a reasona e manner, 

at sueh height as is in conformity with legislative 

requirements. and without interfering unreasonably with 

the possessor's enjoyment of the surface of the earth 

and the airspace above i t . • 

In considering whether the operation of aircraft 

interferes with a surface proprietor's rights and 

constitutes a nuisance or trespass. the question arises 

as to whether .the invasion of the airspace above the land 

interferes with the surface ptoprietors enjoyrnent of the 

land. Based on the traditional.theory of "cujus est solum 

eju5 est usque ad coelurn" it would be that any intrusions 
1 

into the airspace above the land of another amounts to a 

tr9spass. A strict application of the Tule would render one 

who fiies an aireraft over the land technical1y guilty of a 

trespass. This c ommon law PjinciPle cannat. consistently 

.' - ~ ~~_""f- J 
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with the poliey .of the courts to ad?pt the law of the econo

mie and aerial needs of the times, be relied upon ta define 

rights with respect ta the navigation of aircraft,·and the 

trend of the modern judges ta disregard the literaI appli

cation of the Common law rule. (155) Therefore it cannat 

be sald that in every case i t is 'l-t trespass for one ta fly 

an aireraft through the airspace overlying the surface 

of the earth" and it has bein expressed that even though a 

ternporary inVasion of the airspace over the land of another , 
is a trespass, it is privileged where it does not interfere 

unreasonably with the possessor's enjoyrnent. 

\ 
The law on one hand protects the rights of those in 

possession of land and on the other hand, serves 'the 

interests of society by perrnitting the reasonable development 

of air transportation. Therefore the flight of an aireraft 

over another's land may or may not amount to trespass or 

eonstitute a rtuisance depending on altitude and the extent 

to which the rights of the occupants of the surface are 

intêrfered with or endangered. l, Flights have been held to 

constitute nuisances or trespasses when they have 'been as 

low as ta interferc with the complete enjoyment of the 

surface ownership. This would not apply to an aircra:!;t ...,. 
"\ 

exercising its rights of overflight. However. a landowner 

may be entitled to relief if the transitting~aircJ:.pft,· 

were to drop objects as they p~ssed over his prop~rty. 
, 
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Limitations by·Llability to persons and· 
property on th~ ,gnound for damage caused 
by Aireraft in Flight 

The liability for damage to property and for 

1 

\ 

r 
\ 

~ , 
~~njuries caused by aircraft contact with the surface of the ! 

earth is a major limitation ta the aviat~j~! i~~~ 
relation ta the rights of ~ualrori the surface. 

? / 

Aircraft in the eour~~f exercisiig the 'right of overflight 
,/" /' 

have, for sorne kno~n reasons. come fall ing to 

the surface or dr~pped things onto the surface causing damage ~ 

to persons and property thereon. Whether or not the ow~, 

of the aircraft has any dut y towards the inhabitants on 

the ground for the damages inflicted by an airplane (hat 

he owns, depends on the theory of liability adopted by the 

particular state or country. 

There are two major categories into which the .. 
11ability for surface damage by,aircr~ft is separable; 

absolute or strict liability and negligenee. 

1. Absolute or Strict Liability 

A form of strict liability may ar~se under the rule in 

Rxlands v. Fletcher. Blackburn J. defined the rule as 

follows: 

\ 
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We think thJl t the rule of law is, that the (' 
persan who (for his own putposes brings on his 
lands and~.dollects and keeps there anything 
likely to do mischief if it escapes, must keep 
i t ? t his peril. and, if he does not do 50 • .is 
prima facie answerable for a1l the. damage 
which 15 the natural consequence of its 
escap~ ..... He can excuse himself by 5howing 
that the escape was owing ta the plaintiff's 
fault; or perhaps that the escape was the 
consequençe of a vis major, or the act of 
Gad. (156) 

This staternent of law was approved by Lord Cairns in the 

House of Lords, but he restricted the principle to cases 

where the defendant had made "a non-natural use" of his 

land. (157) ~ 

Before the rule can apply, there must be an esca,pe 

frorn the defendant's land to a place outside his occypation 

or control. (158) The rule has been applied among other 

things ta the escape of water, (159) fire, (160) poison(161) 

, motor vehicles. t162) 

In Read .v. J. Lyons & Co. Ltd. (163) Lord Simons stated: 

"Escape" for the purpose of applying the proposition 
in Rylands v. Fletcher means escape from a place 
where the de fendant has occupation of or control 
over land ta a place which is outside his 
occupation or control. 

Thus the occupatIon of land is a prerequisite ta liability 

under the rule in Rylands v. Fletcher. The issue which i5 

relevant here is the liability o.f the person responsible 

'. " , 
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for an ai;-craft in flight. The first issue arising is 

whether he oecupies land. But that aside, it a150 seems 

impossible to apply the eoncept.loll of an "escape". to an 

aircraft whieh is under the control of a pilot while in the 

course of overfl ight. The,refore, i t does not seem 

poss ible tha t the Tule in Rylands 

to aireraft in transit [11ght. 

v. Fletcher would <l:pply 
\0) 

Another farm of strict liability may as 

liability for dangerous things. 

Natural Gas Co. v. Collins & Perkins (164) e de fendant 

installed a natural gas supply at the of the 

plaintiffs' employers and allowed the safety valve ta

discharge lnto part of the building insteag of leading the 

gas out to the open air. As a resul t an explos ion o~curred 

for whieh the de fendants were held liable, and Lord 

Dunedin sald: 

There being no rclat ion of contraet between' the 
(defendants) and the plaintiffs, the plaintiffs 
cannat appeal to any defeet in the machine 
suppl ied by the defendants whieh might cons t i tute 
breach of contract. There may be, however, in 
the case of any one per,forming an operation, 
or setting up and installing a machine, a 
r~lationship of dut y . What that dut y is will 
vary according to the subject matter of th~ things 
involved. It has, however, again and again been 
held that in the case ofarticlcs dangerous in 
themsel ves, such as loaded firearms, poisons. 
explosives, and other things ejusdem g~neris, 
there is a pecul iar dut y to take precaution 
imposed upon those who send forth Or instal such 

\ 
! 
1 

1 

1 

articles when it is necessarily the ca~e that 1 

other parties will come within their proximity. (165) \ 
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The rule as enunciated app1ies to "articles dangerous in 

themse1 ves" . The quest ion tha t aJ:ises is whether the 

aireraft is an article dangerous in itself. In 

Read v. J""Lyons & Co. (166) Lord McMillan sa id': 

In a prqgress1ve world things which at one 
time wé"'re reckoned highly dangerous come to be 
regarded as reasonably safe. ï _ The first 
experirnental flights of aviators were certainly 
dangerous, but, ~e are now assured that travel 
by air 1s litt le if at aIl more dangerous than 
a railway journey. 

Dr. Charlesworth argues that (167) 

an aireraft is no more at ~ommon' law a 
dangerous thing than a motor car. An aireraft 
when not in f1ight, is quite harmless, and 
al though, when in the air, i t is dangerous. 
in the same sense as a suspended 1amp is 
dangerous. still that is not enough to make it 
a dangerous thing. 

• 

C1early this rule too eannot apply to the operators of 

aireraft. 

However. Wolff(168) has suggested three bases by whieh 

the common law may apply the concept of strict liability 
\ 

ta owners and aperators of aireraft ror damages to ground 

victims resulting from flfght. 

First air flight~ have eertnin elements of danger 

ta whic'h - innocent- part ies on the ground are exposed. 
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Because ot this danger, absolute l1abil i ty is based on the 

balance of interests between the bÈmefit from air transport 

and the creation of risks to others. (16"9) - Flying 

is a dangerous activ1ty but the aireraft owner benefits 

from or den ves a prof i t from i t. There is no gain to the 

land owner over whose land the airpla,ne flies. The risk 

to wlJ.ich the land owner is subjected because of the flight 

- over his land 15 completely caused by the aIrcraft. There 
. 

is no defencc that the Inùividual on the ground -has either 

. to protect his property or himself lf the aircraft were 

to drop from the sky. The helplessness of the ground victim 

in avoiding the accident 15 ~ reason for adopting absolute 

liabi1ity. The third reason for the common law· courts to 

impose absolute 1 iabil i ty on the operator of the ai rc raft 
\ 

is his ability to distribute the 1055 as part of the Costs 

to those who receive lt5 benefits, (170) i.e. the passengers 

and consignors and lor 

~ ha's no means 

damage simply because 

consignees of cargo., The ground 

for spreading the risk of aircr,aft 
.,. 

he does not derive profit from the 

operation of the aireraft. He is in effect. a possible 

recipient of the damage. 

For the foregoing reasons, the United Kingdom adopted 

the' prine'lple of strict liabili ty but had to incorporate 

i t into statute as did some States of the United States. 

--
"....,.._--... - ....................... -~"--« -----_....,~..-, " ---or:, "...,..-- ->,~;- :\~~L;::.'~,~ 

.~..,17.1-~' • - ~ t .~ \" ... ' T ••. ..'" .. ~"'-'." 

. .:.~.~lj .. ~\ 

-'"l 

1 

1 
j 
i 



() 

o 

o 

•.. --,-----------~ 

- 179 -

Ground Injury ~Statutory Liability" 

United Kingdom 

that: 

Section 40 (2) of the Civil Aviation Act 1~49 provides 

whére material 1055 or damage is caused te any 
persan of property in, or article or persan 
falling from~ an aireraft while in f1ight, then 
unless the 1055 or damage was caused or 
contributed to by the negligenee of the persan 

{~ by who~ it was suffered, damages in respect of the 
"-1Qss br damage shall be recoverab1e without ' 
prvof of negligence or intention or other 
caqse of action, as if the 1055 or damage had been 
caused by the wi1ful act. neglect or default 
of t~e owner of the aircraft .•... 

~ 
~"'\ 

"Loss or damàge'" ha,s been defined by Section 63 (3) 

of the Civil Aviation Act 1949 to inciude 1055 of lile 

and personal injurx. In the case of 1055 of life damrges 

are recoverable under the rataI Accidents Act 1976 or 

the Law Reform~(Miscellaneous Provisions) Act 1934. 

The word "material" has been used to méan "physical" 

loss ~r damage:(171) Therefore, the )lainti~f must establish 

physical damage ta person or to propérty 50 as ta be able 

to rec~ver "damages in 'respect of the 1055 or damage". 

In addition to establishing physical damage or.10ss, 

the plaintiff must prove that that material 1055 or damage 
0$ " 

was caused by. or by a persan in~ or an article or person 

';r 

, , 
f 
!' 

1 

1 
I-

l 
i· , 



Î 
1 
,[ 

l 

0, 

- 180 - , 

rul ing from; an aircraft. FaiIure to establish the causal 

link will not entitle the plaintiff to recover damages 1 

In Greenfield v. Law (172)the plaintiff claimed damages 
\ 1 

against the defen~ant for personal injuries which she 
"-, 

sustained when a low flying aircraft startled the horse she 

was riding and caused her ta be thrown t'o the ground. The~ 

plaintiff failed to establish the nexus bétween the air

eraft and the accident and therefo~e her claim failéd. 

\. --
The section is based on absolute liability and 

therefore damages are recoverable "wi thout proof of negli-

genee or intention or othèr cause of action, as if the 

1055 or damage had been caused by the wilful act. neglect, 

or default of th:e owner of the aireraft." 

• 

Liability exists ,when the damage or 1055 is caused 

to "any perrson or property on land or wa ter" . In PiEer v. 

Darling (173) the plaintiff claimed in respect of the ...... 
of the yacht. whieh was broken after she 

. '\ 
1055 up hadl 

j 

been dall1aged by an aerial torpedo accidenta,lly discharged 

from an aeroplane piloted b~ the defendant. Liability was 
) 

adrnittéd. 

An article or persan falling from an aireraft 

includes a chemical liquide (174) It would also include a 

bomb, any eXplosives ~ 'a coffi~ pr people or any èargo b 

falling fr.om the aircraft. It'should not be limited 

to accidentaI falls but would include sùicidal leaps and 

" 

\. 



,1 

1 

1 
1 
1 

r o 

o 

- 181 -

pa-rachute jumps. (175) 

The ~nly defence which the Section affords t 

is that of contribu~o~y negligence of the inj~red 
", 

Tha~ contributory negligence need not have been sp 
, 

cornmitted by an injured party, but by some other 

for whom 
- (176) 

the injured party is responsible. 

Strict Liability In the 
Uni ted States. 

"-
The Statutes in the United States imposing 

liability upon ai~craft owner~ or lessees for injury t~ 

persons of property on the ground brought about by the :tall 

of the plane or its contents were d~rived from the 

Uniforrn Aeronautics Acts Section 5 which provides as. 

follows: . 

The owner of every'aireraft which is operated ' 
over ,the~ds or waters of this State is • 
absol~l~ liable for injuries ta persans 
or prQperty on the land or water beneath, caused 
by the ascent. descent or ~light Dt the airèraft 
or the dropping or falling of any object therefrom. 
~hether such owner was negli&ent or not, unl~ss 
the injury i'5 caused in whole or in part by the 
negligence of the person injured or of the owner or 
bailee of the property injured. If the ~ircraft is 
leased at the -time of the in jury tq person or prop
erty. both owner and lessee shal1 be liable~ and they 
may be sued jo:i.tntly. or either or both of·them may 
be sued separately. An aeronaut ~ho is not the ~wnev 
or lessee shall be liab1e only for the consequences 
of his own neglige}\ce. (77) 

Thé Section imposed absolute iiability upon aircraf! 

0-
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owners or lessees for injury to pers~ns or property on the 

grou~d brought about by the rise', flight or fall of the 

aireraft and i ts contents èxcept for injury caü~ed in whole 

or in part by the negl igence of the persan inj ul'-ed or the 
, . 

owner or bailee of the property injured.. About half of 

the States adopted this porposèd act, ç 17~) Sorne of these 
\ 

Sta tes adopted, in toto- while othe rs' adopt~d i t }Iloi th various 

modifications. ~Although the Uniform Aeronautics .Acts ).c. -

was withdrawn in 1943 (~79) this' provis~on was -reta~n~d, in 
~ ~ . ( ., 

whichever state i t was enacted. 
o ' 

o. These statutes have been upheld against contentions.' 

usually based on the due process requiremel!ts 0I;. the 

commerce clause of the United States G~nstitution, that." " 

they are unconsti tutional. 

'Prentiss v. National Airlines (180)involved the 
; . 

Constitutionality of the provisJon.s of New Jersey Aviation . 
Statute which provides as follows: 

The 

The owner'of every aireraft which is operated 
over the land or waters of this State B 
abselutely l,iable for injuries ta persons or 
p-foperty on the land or water ben/ea th,) caused 
by ascent, descent or fI ight of the ~ircraft, 
or,the dropping or fal1ing of any object 
t,herefr~m, whether such owner wa,s negligent or 
not, unless the injury is cause'd in o~hole or in 
part by the negligence of the person injured, or 
of the owner Of bailee of the property injured ..•. 

ownars contended (1) that the provisions of the 
'" 0 P -_. 

-t;</i 1 :-:---.. ~-_.~- :; ~r~ . , 
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statute deprived them of their property without 
, 

process of law, and (2) were a violation of the cc 

clause of the Federal Constitution. As for 

argument, the court Sajd~~S was not per sc unlawfuJ.., 

to imp<?se absplute liability f r inj ur ies ta and the death 

of persans and damage ta property on land where planes 

crashed. AVIatIon was ultra hazardous, aI;d fell into the 
4 

... 
dynamitc, of category of blastlng, of the s to rage of . 

driqing for 011, of the cscape of fire from trains, the 

pecu1iar dangers of each of which subj écte.d '. those engaged 

thcrCln to liabi~lty without fault at Common law. The 

court -added that if limited absolute liability was valid , 

as ,ta aVIatIon at Common law, a fortiori sllch liability 

was valid when the leglslature deélared it to be the 

public pollcy and law,of the State. ln VICW of the .. 

ul t ra ha zarùous cha ract,er of the aviation indust ry, the 

court said that the statute had a reasQnable relation to 
" 

the public health, welfare and society safety, and since 

it was a propy exerci'se OT the ,police power the statute 

did not deprlve'll>the owne,rs of the property wi thout due 

process of law. The court also took note of the statement 

of policy prepared by those drafting the-statute, which 

p'o Inted out the difficul t ies involved in proving negl igence 

in the present situation. 

\\ 

As for the commerce clause argument, the court, 
î> 

noting the principlc that if astate statute is a proper 

j 

,1 
l 
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.' 
exer;;xse of the pol ice' power and h;Js but an indirect 

effect ~P9n interstate commerce'it is not an invalid 

interferenc~ with interstate com~erce. Further"the 

court,pointed out that the stat~te challenged clearly 

sh0wed that it did"not affect ~he movément of ai~pl~ncs ·f 

in int&,rstate commerce. lit did not affect the average 

ai rplane, even financ ially, as would a tax, 5 inee i t touchcd 

'an alTplane\owncr finan~i~lly only, wh-en ·an accident occurr-

cd, and th~t its provisions'bcnefited only those who were 
/ 

under ,2rdinary circumstances strangers to air travel, . 
and who were withtut fault themselves • 

" .... 

In,anothcr New Jers y case Adler's Quality Bakery ~ 
. } 

Inc. v. -Gasctcria Inc. (1 1) an ai reraft owner, whose plane 
1 f 

struck a televislon tower and caused damage to real 6nd 

personal propcrty whcn i t was precipfta ~ed ta carth, argued 

that thc statute was an uncon;?\~u;ional exercise of the 

pol ice power depri ving ai rplane owtl'ers of the i r property 
,. 

, wi thout due process of law; tha t i t con tained an 

unconstitutional classIfication contrary' to the equal 

protection clause o( bath the Federal and Statc Constitut

ions, aD~ that it.placed' an unreasonable burden on inter-

s ta te commerce. 

" 

As ta the first , the court held that thê 

statute in questIon was reasonable and bore a real and 

substantial relatlon ta the end 50ught to be achleved and 

thereforc was not an infringement of the State or Federai 

-, , 

, ' 
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\ 

Constitution. In holding- that the statutory impositIon 

of absolu te 'liabili ty upon the ai reraft owner was reasonub le, 

/ the cQurt pointed. ta the difficul ty of· establ ishl.ng 

negligence in such a!J' situa tian, the expense, neeessa ry 
, 

ta establ i sh taul t. ,The e f feet i veness of the doct r ine 

ot res ipsa loquitur, and the f{lct that shlftlng'the 
. 

ri 5 k of g round damage s cau sou by a i rc~al t from the VIct im 
u 

thereof to the 'airerai t owner was with~n the legislatlVe 

power on behal f of the generai we 1 fare • 

" " r 

As for the second ground, i t was he Id tha t l the 

Imp05I t ion of absolute hab 111 ty up0!1 the owne r or lessee 

of th: aireraft, but of lIablllty for fault on the o'per~~oL.' 

" 

was not an unreasonable classifIcation for' the reason that ' 

this statutory seheme was to place the,~ Tisk of 1055 t>f the 

better risk bearcr, which would be the aireraft owner~ 
As for the thHd ground, the court adopted the reasons glven 

in Prentiss v, National Airlines Inc, and concluded that . 
the statute dld not impose an unconstitutional burden 

on inters ta te commerce,' 

In South La roUna the Const i tutionab propriety 

of the statute imposing absolute liability on owne~ of 
J 

aircraft fox Inj ury caused by i ts fI ight 9 Irrespect Ive 

of negllgenee was qucst ioned in the case of Uni ted States 
• (1HZ) 

v, Praylo u , whcrc the court stated: 
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It should be noted that the liability asserteù 
here against t.he govcrnment is {lot one arising 
out of the mere possession of proper~'Y, but ,one 
crea te~ by 4law {or the iRvas ion of per-sonal and 
prop~ty rlghts. l t is clearly wi thln the power 
of th state ta enact legislation imposing such 
invaSIon of rights, whether intentional or not, 
can be made a wrongful a2t on the part of the one 
guilty of ,the 'invasion, and is made su~h bY,a 
statute irnposmg liabillty thcrefor. t 

·1 ., 

\ 
( 

.~ 

( 

The leglslatlve purpose in enacting the absolute 
, 

liability statutes was ta place the rlsk of 10ss upon the 

better risk bearcr. nius wherc an innocent victim on the 
1 
ground has shown that his personal ~njuries or property 

~ . 
damage were attributable ta the operat~on of the airplane. 

'" liabillty under the statute has been establlshed. 

. 
'l'he e f fect .of the South Ca rolina Sta tute embody ing , 

Section 5 of the Unlforrn Aeronautics Acts was to makc th~ 

infllctlon of injury or damages by the, operation of 

an alrplane Itsclf a wrongful act giving Tise to liability, 

th? court held, in the United States v. Praylou (183) that 

the Federal Government was liable under the statute when, 

ln one instance, its plane fell and exploded on the premises 
. 

of one plaintifi. destroylng his barn and livcstock and 

seriously inj~ring three of his childrcn; and in another 

instance a plane fell )lnd exploded near, a house on which 

the second plaintiff was worklng, causing hlrn to sustain 
o 

injuries. Under thIS statutc. the court said, the ownqr's 
" 

liabillty was propcrly vlcwed as arlsing, not out of contact 

. } 
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or the pwnership o~ propçrty, but ou~ 01. the tortious 

or wrongful act of the pCTson opera t ing the plane ln 

permi {ting i t to" ca~se the injury or in not preventing 

,·;,.the occurrence which caused i t. The court said that such 

liabthty was bas.ed on ,tJ:te theory théJ.t it 'Yas the dut y of . , 

the petsort opcrating thd alrplanc to prcvent the occurre-

nce ii he undertook ta operate the plant." Th~ cou~t addcd 

that the stat~te did no more than ta adopt the Common law 

ru l e a f Il ab Il it Y •. 

Thus lB !!.etro Kadylak v, O'Brien (84) a 

Pcnnsylva.nia case 'Wherc a ~)ûy aged thirteen'was killed 

by a forced landing of an airplanc owned by the de fendant ) . 

the court cited Article IV Section 403 of the Aeronautical~ 

Code which provldes as follows: 

~ 
Sec. 403 JamBles to ersons and the 
T e owner anJ t c pilot or eit er 0 
aireraft which 1S oopcrated over the lands or waters 
ot this Commonweal th shall be 1 Ütble for inj uries 
to pers ons or property on or over the land or water 
beneath, caused by ascent. descent or flight ot 
airc raft. or the dropping or fall ing ot (any obj ect 
therefrom in accorJance with the rules of law 
appllcablc ta torts on land in the Commonwealth. 

and saiù 

This Section, ...... makes it plaIn that Iiability 
without fau1.t 15 not an incident of the 'Pennsylvania 
Law relating) to injuries to persons upon the grounù 

-~ccasjoned by the desccnt of airplanes. To establlsh 
b llability in such case, negllgcnce must be found. 

" 
1 
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ln D'anna v. UnIted Statps C1tl5) a Maryland Case, 
. 

the \:>iaintiffs brbught ''ln action ta recover for injuries 

and damages s~stained when an auxÙiary gasoline t~nk fell 

from a naval airplane. The case was to be deterrnined by 

standards and test of the l'aw' of Maryland Arti,cle lA Section 
f. 

,5 of th"e MaryI'and Code which ,proviùes as ,follows: 

5. Damages on land 

The ow~' of every ajrcraft WhlCh 15 operat~d,?ver 
the la~d~ or waters of this state'is prIma tacle 
liable for injuries ta persans or property on the 
land o~ water beneath, caus~d by the ascent, 
deseent or flight of the aireraft or dropping 
or talling of any abject therefrorn unless the 
Inj ury lS causcd in wholc .or in part by the 
negligence of the persan inJured. or ot the 
owner or bailee oi the property lnjured. or 
u~less at the time of such in]ury the said 
aIreraft is b&ing used without the eo~sen~, 

CI • " express or Implied, of the owner •.......... 
" 

The presumption of Ha hil i ty on the part" &r the 
owner .... may be~rebutted by proof that the 
in jury was not caused by negligence on the part 
of such owne~ .•.... 

The eour,t~ while commentlng on .this section stated that 
, . 

one who flew an aucra"ft w<\s opposlng mechanlcal forces 
1. • 

ta the force of grivity a~d is engaged in an undertaking 
, '. 

whi'ch was fraught Wl th the gravest danger to persans, and 

property beneath if lt 
, 

was not carefully operated or if 

the mechanism of the plane wcre not in first. class condi fion. 
vi 

"ta 

At common law, the hazardous nature of the 
enterprise subjected the operator of the plane 
ta a Tule of absolûte liability to one upon the 
ground who was injurcd or whose property was 

1 
/ 

(~ 

-
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~ )' 
damaged as a r.esuÏt of the operation .. Z.: 

,> 
The Maryland Statute has modified this rule to 
the cxtent that the owncr ot operator of the 
plane may exculpate himself by showi:ng that the ~I 
injury was caused by ~he,negligence on his part.(186J 

, , 

ln this case, the falling of the gasoline tank was 
. ~ 

praaf of either ncgligence or defectlve construction or 

cquiprnent. The author ventures to adJ that thi-Sprovisfon l 

differs with Section 40(2) of the Civil Aviation 'Act 

1949 of th'e United Kingdorn in that if"tlle owner can ~'\ 
,~A:': 

._-~~ .. 
show'thatr-thc falling object was~ droppod from the plane .,' " , .. 
by a passcnger or othcr pCison who was not under 

~\ 
. L, tral 'of the opera tor. he wi Il not he helù ta b,P nog-l ige 

'\ 

Where ,a fishpond.owner sucd thé operator of airc~aft 

crap spraying service for fish killed due to chemica~ 

poIlu t Ion of pond. chcmlcal spray ing cons t i tuted "dropping 

or falling" of object within meaning of statute imposing 

strict liability on aircrùft owners. (187) 

~ 

" The abso!utc liability ~.ed by th'e statut. does 

not app!y in fayour oF an air;::~~senger. In Prentiss v. 

Nat iona1 Ai r1 ines (188) the court said: 

The benefi t of the statutory if'rovision do'es not 
go ta anyone who in anywisc participates in such 
air travel, such as passengers', but only to those 
who are, under ordinary circumst_am::cs. entire 
strangers, ta air travel, and who 'are total1y 
wi~hout fault themselvcs. 

, -,-

It,.. 
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~ 
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\. 
~, 

It has bcen hch~, thut the ,stqtute decs not 
v 

determfhe the respettivc right~ and duties between the 
\, 

airplane owner and thp pilot or ot,her active wrongdocr. 

In ~r's Çua)ity Baker): Inc .. V. Gaseteria Inc,\., (l89) 
if' ' 

'-J the court comment ing on the plane owner 1 s righ t to 

~ontribution 5aid thnt .the'statute npplied only to innocent 
. . 

- injurcd persons who 50ught to r~cover for their injuries 
, II' . - ~ 

causcd by falling aircraf.t, but thot the legislature 

jntendcd ,to pre vent the owne r from seek ing cont r.ibu tian 

from any other persan whose faul't contributed to the in j'uri cs 
6 

suffered by the inr.o·cen t vic t im. And becBuse 't'he s ta tute 

was sil~nt as to th6 t'labili ty of th'ird parties actually 

ot fauH ter tt" owncr of the aitcraft, i t was logl'cal to 

assume ~hat u' imot. r~sPOn~ibjlitY.~.tw~en such parties 

was to depend on ordlnary tort,prlnClples, Slnce o~her-

wise the leglslature would hav~ cxpressly stated the 

rela t lonship to g'overn in s'uch si tuatlOns. 

Flnally, therc must ~ a neJÇus betwee-n the overflight, 

and the damages sustalncd b0rpperty owners. In Lorick v. 

United States (190) the court stated: 

...... it is csscntial to thcir causes of action 
that the plaintiffs prove a causal conneetion 
bctween the overfl ight of the defendant' 5 aireraft 
over their prOpccty and their alleged damages. 

1 
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" Negl i~nce 

In an action' for ncgligence, a p~a~ntiff must . \ . 

show 
~ . 

that the: dcfe'ndant was under a legal dut y ta him 
. 

ta' take 'reasonable care, and thnt he ''lIaS suffered damage 
..... 

a~l t of t:he oc[cnJant' s b'rcach of su'ch dut y .', It is 

therc[orc necessary, ln aviLIt ion negligence, ta asc,ertain 

whether and ta whom LI 'persan in charge of an aireraft owes 

a 1egal dut y ta take care. If such dut Y exïsts, and a 

breach of it occurs resulting in damage, an action for 

ne~ligence will lie against him. 

The aerIa1 navigatar, just likc any other driver, 

Oh'es a dut Y of care ta other persans 50 si tuated that thcy 

may sus tain damage as the resul t of his neg 1 igenee •• Tha t 

dut y is owed bath to the ather user.~ of t~ air and ta 

persans on the surface of the earth and in or on structures 

ppon 1 t, in regard l?oth to personal in jury and to injury 

tO' property, rea·1 or personal. This dut y of care is broken 

whethcr the negligent act or omission occurs in the course 

of the operation of the ai rcraft, or in" sorne antecedent 

matter such as dcfectlve equipment or mac~inery for which 

the operator is respol).sible and which ca~ses the damage ~ 

cGlmplained of .. For examplc ~ i t is no defence tha t the 

cau,sc; of the damage was a ncgligent defeet in a break which 
, ' , 

prevented the break whcn ,appllcd from produc ing the normal 

effect of the appllcatiori of a break. 

'" ' 

" . 
l' 
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As a rule, it is for the plaintiff ta prove 

negligence. This may not be easy espe~ially where the 

true caUse of the accident lies solely within the .knowledge 

of the de fendant who caused it. This hardship is avoided 

by the principle o~ -res ivsa lo~uitur" which applies 

"whenever 1t. 1s' 50 improbable that such an accident would 

have happened without the ncgligence of the defendant 
c 

that a rèasonable jury could find ,wi thout f!-'rther evidence 

that lt was 50 caused:(191) ~s 5tated by ErIe C.J. in 

Scott v. London Docks Company(19Z) 

"There must he rcasonable evidence of ncgl igcncc. 
But \"here the tlllng is shawn to he unJcr the' 
management of the dcfcndant or his servants, and the 
accident is such as in the ordinary 'course of t'hings 
does not happen if those who have the management use 
proper care, i t affords reasonable cVldence, in ,th'e 
absence of explanation by the defendants, thaL the 
accident arase from want of eare. 

, 
Jurisdictions in ~hich liability 15 based 

'On " Neg! igence 
-
" 

Uni ted States 

The States that neither have passed statutory ab~olutc 

liabiliti legislation base their deeisions regarding 

injury to persons and property on the ground by aireraft 

in flighf on negligence eoupled with the rule of.res ipsa . 
loqu i tur. 

J 

In the case of United States v. Kesinger CL93) 

\ ,-
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a case under Kansas Law, ,Kes inger c1aimed damages for the· 

destruction of his barn an~ milk house caused by the~ crash 
" Ji" 

of an airforce alrplane. It was held ihat a6 the aircraft 

which caused the, injury was in e~cl9'si\e c~~tody and 'tontrol 
, 

/ 
of· employees of the United State~ acting wi thin~ scope 

of their employrncpt q,nd the airplane was of a particulai 
, 

safe type and at the time of the accident weather co~it-
, 

ions were better than normal and the employees of the pnited 

States had best opportunity to ascertaining cause of t~ ... \ ... ) 

accident. qod.:rine of res ipsa loqui tur was applicable and .5 

that evidence su}tained a finding that wan! of due care 

D'n the part of the pj~ot caused the damage. Phil) ips C.J. 
/1 

saül: 

The rule of res ipsa lo~itur has been recogni~ed 
by repeated decision of the Supreme Court of 
Kansas. . 

1. The Kansas decisions hold that it is a rule of 
eviden~e qnd not a substantive rule of law. 

2. The rule of res ip,sa loquitu~is applicable 
when the t~ing which caused the in jury was, at the 
time of the in jury , in the custody and under the 
exclusive control of the defendant, and the 
occurrence was one of which in the ordinary course \ 
of things docs not' happcn if the one having such 
exclusive control uses proper·care ..... ~. 

3. The rule is based upon the theory that the defe
~dant, having custody and exclusive control 
of the instrumcntality which caused the in jury , has 
the best opportunity of ascertaining the cause of 
the accident. and' that the pla1ptiff has no' such 
knowledge ~nd is compelled ta al1ege negligence in 
general terms and ta rely upon the proof of the happe
ning of the accident in order to establish negligence ..... 

The modern trend of authority is ta hold the rule of 
res ipsa loquitur applicable ta airplane accidents~194) 
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In the case of United Stite s ·v. Johnson (195) ~here the 
) 

doctrine of res ipsa loquitur was applied 'in an action 

against the Governm~nt under the Federa~ Tort Clai!lls Act 
• 1 

for persona! inj uries cons is t ing of nervousnes 5 and 

aggravation of-heart condition from which the plaintiff 

was suffcring causcù by the defendant's negligence in the 

crash of i t5 planes on the plaInt iff' s premises the court 

sa)d: 

The district court found that the plaintiffs had 
produced enough evidcnce ta show that in the 
ordinary course of th i ngs these accident.s would 
not have occurred if the government and i t5 
agen t s and ~mployees had been dil igen,t, .. certainly 
a preponderance of the cvidencc indicates that 
thesc planes would not have crashed in the absence 
of negligence ei ther fn inspectio·n. maintenance or 
opera tian ......•... _ ... We think tha t finding of the 
district court must be sustaincd. The failure ta 
produce more sa t is factory evidence of negl igenc;e 

,: vel non is chargeable, to the government rather 'than 
to the plaintiffs. The failure of a party ta produce 
r levant and important evidence wi thin· i ts peculiar 
c II roI raises the presumption that if pToduced the 

ence would be unfavourable ta its cause. Under 
i rcums tances of this case, the distr ict court 

.,....-'-~~, err ln app~ying the doctrine of res ipsa 
i tUT. 

( 
. ~orden v. 'UnIted States (196) held 

! 

,that where the 

evidence in an ac t ion for damage ta' property sus tained 
l 

when one of the defendant's aircrafts crashed, showed that 

the day of the crash was cleaT .and ideal for flying. the 

case wus one for the application of the doctrine o'f Tes 

ipsa lo~itur . 

• 
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·,1 \ 

In Parcel! V.' Uni ted States (197) ·the doctrine of 

res ipsa loquitur was applied where two military planes'''. 

flying in' format ion c~ll ided in mid -air causiJllg dâmage ta· 
'0 • 

propèrty on the ground. 
/ 

In Sapp v. 'united States (198) where a combat plane 

develpped engine trouble and crashed in attempting to land 
, 

under normal weathcr conditions, injuring persons in a 

t raIl er camp, i t was he Id tha,t· the doctrine, of res ipsa 

loqui tur was appl icablè. 

r 
For, the doctrine to be applicable aIl its essential 

e lemen ts mus < be present. In Flo'r ida in 'the case "of 

Williams v. U.S. (19~) a United States Air For~.e, jet bomber 

exploded in ùmid-a i r. The inj uries and damages were <:aused 
. 

by the falling of flaming fuel from the exploded airpHme., 

There were no su;rvivors of the jet bomber and the plaintiffs 

relying solely on t~e, doctrine of res ipsa loqui tur to sust

ain their burd~m of showing negligence on the part of the 
• J . , 

governmebt, introduced no evidence other than the explosion 

of the j et bomber in mi,d-air and the damages tha t resul ted. 

The court stated: 

The cases in which the doctrine has been re~ected 
usual1y fall into one of th,ree classes:. l 

those holding that the evidence fails ta show 
tha t the ai rplane was in the exclus ive control 
of the defendant,; those holding that i t is not an 
usual occurrenc~ for an airplane to crash wi thout 
the intervention of a human ~gency. and those 
holding .that experience is not sufficiently uniform 
to justify a prcsumption ,that such accidents do 
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,) 

not happen in the absence of negligence. In short, 
these cases hold that one or another of the essential 
clements of the rc,:> ipsa loquitt!r doctrIne is missing, 
depending upon the facts of,the case. 

In the final ~nalysis, each case seeking ta invoke 
this doctrine must stand or fall upon its own facts. 
Res ipsa loquitur is a rule based upon human experi
ence and its application to a particular situation 
mUst necessarily 'vary with human experience ..... . 
The concept presupposes that the defendant, who had 
exclusive contrdl of the thing causing the in jury, 
has superior knowledge or means of information ~o 
that possessed by the p.1aintiff as to the cause~pf the 
accident'I C It is not enough that the plaintiff S"how 

that the thing which injured him was in the exclusive 
control of the defendant, he must also show that the 
accident would not have occurred in the ordinary 
course of events if thc defendant had exercised duc carco 

. 
Therefore. thore must be evidence of negligcnce bofare the 

de fendant i5 requlred hy the doctrine of res ipsa laquitur 

ta exp1ain why he was negligent. 

Canada 

Substantially the whole field of legi51ation in regard 

~o aerial navigat~on belo~gs ta the Dominion. (200) Any 

smal1 portion of the fiela which is not spacifical1y covered 

?elongs also to the ~minion under its pdwers ta make laws 

for peacc, or~er and good gavernment as judge Sankey L.C. 

stated-: 

It would.appcar that substantially the whole 
field,o[ legislation in regard to aerial navigation 
be10ngi to the Dominion. There May be,a small portion 
of the field whiah lS not by virtue of specifie words 
in the B.N.A. Aet vested ln the Dominion; but neither 
is it vested by specifie words in the provinces. (201) 
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Therefore it lies within the 1egislative corn etence 

of Parliarnent to enact laws rcspecting liability in 

tort in connection with or arising frorn aeronautiGal 

operations. In Schwella . R. (202) an actIon deali g with 

the afplication of the Negligence Ae!. RSO:1950 Thu low J. 

rernar~ed that: ~ 

" 

)t lies weIl within the legfs1ative competence 
of Par1iarnent in relatien to aeronautics to enact 
laws respecting liability in tort in conneetion 
~ith or arising from aeronautical pperations and 
to provide as weIl in such cases for both apport ion
ment of fault anJ liabi1ity of one tortfbasor to 
anothcr. It wou1d a1so be open ta Parliarnent. if c 

lt saw fif. to change or abolish in such cases the 
right of contribution or indcrnnlty bet~cen tortfea
sors which but for such lcgislation would attach in 
suth situations un~er the general law of the 
province. 

• 

,,' 

Canada enacted a 1egislation re1ating to 1iability for 

damage causcd by foreign aireraft to third parties on the 

surface, the Foreign Alreraft Third Party Damage Act, (203). 

which was sùpposbd to implement the Rome Convention,on 

Damage caused by Foreign Aircraft to Third Parties on the 

surface, 1952 to which Canada was then a Party but this 

Act was repealcd ln' 1977 when Canada denounccd the Convention. 

As of today, Canada does not have a legislation governing 

the 1iablllty for Jamagc~ causcd by aireraft to third parties 

on the surface. Claims arislng for such damage are grounded 

on negligcnce. 

, .... 
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In Salamandik v. Canadian Utllities Limited. (204) 

Whilc making a fqrced la~ding on a street an aeroplane broke 

sorne electric wires suspended above the street and· the force 

of the impaci caused one of the wooden poles supporting 

the wires' to fall do~n. The falling pole struct and injured 

the infant plaintif!who was walking on the sidewalk. The 

defendant had erectcd and maintaincd the pales and wires, 

u1l.der statutory authority, for the purpose of supplylng 

elcctric po~r wlthin the town. In holding that the 

plalntiff hid failed to provo thot due care was not exercised 

by the dcfcrrrlant, the court rc lled on WOQds v. Duncan (1946) 

A.C. 401 where Viscount Simon had stated: 

Before the liability of a defendant ,to pay damages 
for~tort of negli~ence caY{ be establiSh~jn an 
action brougllt by or ·onA5ehalf of an in 'ured .. 
man, three things must be prov~d - (1) at the 
de fendant failed to exercise due care; (2) that the 
de fendant owed ta t~e injur~d man a dut y ta 
exercise due care; and that the def~ndant's fallure 
was the "cause" of injury in the prqper sense of 
that term. 

1 In determining whether or~not due care was exercised, the 

court rel ied on lIL-·ULP.Qt(im.ts~.J!1l(LE~nLeS_!?_.Wi.~hY.:.~ Co. 

(1921) 3KB 560 where Bankes L. J. said: 

", 

What a dcfendant ought .to have nnticipated as 
a reasonablc man is material when the question i5 
whethcr or not he was guilty of negligence, that 
is, of want of duc care according ta the circumstanccs. 

\ 

In Nova Mink Ltd. v. Trans-Canada Airlines l20S where 
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the noise of an ovcrflying airplanc causcd the fcmal~ 

mink whieh had just whelpcJ ta devoJr thcir young 

MacDonald J. stated: 

,In relation to damnge inadvertently caused by the 
operation of aireraIt, there 15 no inheront renson 
why the rule of negligence, including the doctrine 
of Juty base~ on foreseeablc risk, should not be 
app11ed in gonera1 and with such modifications 
in their incidence as experience suggests ..... . 
In my view the courts should not thus ear1y in tme 
history of aircraft be a party ta the exclusion 
of the law of neg1igcnce from their operation in 
the face of piecernea1 publIc regulations of their 
opéra~ion; but should hold t'hat Iaw appl1cable 
cxccpt whcrc cxcludcd spccifically by statute. 
In any event thcrc is no 10gis1ation in this 
case which could possib1y be hc1d to exc1udc' 
any common law dut Y which may attach to thc 
defcnùant 111 relatHJ'fl ta the special tacts of 
this'case. 

In Daroway v. R. (206) another case concerning ~he 

destruction of young mink by their ma thers caused by the 

noise of ovcrflying aireraft, it was he Id that ta support 

a c1aim against the crown the onus of proof rested on the 
1 • 

suppl iant ta es tabl ish not only neg1 igence by an officcr or 

servant of the 0'0 wn but a1so that the negligence occurred 

while such offlcer or servant was,acting wlthin the scope 

of his duties or cmploymcnt. 

ln Canada, thcrc[ore, the rerncdy for injury caused 

to pers ons and propcrty on the surface by an ovcrfly{ni 

aireraft, 1. h.scd on negllgcnee, ln ~rder to sueeeed, 

the indivldu.l on the ground has the b~rdcn to prove aIl 

,- . 
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the elements of negligence, that is, that the de fendant 
1'\ 

owed a dut y 'of' care ta him, that he failed ta exercise the 
r 

dut y of care and that such failure was the cause àf the 
1 

in jury or damage. Where the actual operator of the 

aircraft was a servant, the plaintiff has ta prove that 

he was acting under the scope of his employment. The rule 

of res ipsa 10qultur has not becn applied ta cases of 

f~ur~, ta property and thlrd parties on the ground causcd 

py an "aireraft in fllght. 

AttentIon is drawn ta the following cases where the 

rule ln Rylands v. Fletcher has been applied. 

/ 1 M"h 1 h k Ratke (207) n 1 a c u v. a casc concernlng erop 

.. 

sPfaying by aireraft, i t was held thnt where the usu·al mcthod 

• of applying herbicIde ta eereai crops is boom spraying 

behlnd a tractor, spraylng by aircraft is an unusual operat

ion. It incieascs the danger ta adjeining crops which are 

sensitive to the herbicide, and results in strict liability 

under the doctrine of Rylands v. Fletcher if~the herbicIde , 

~~' \" escap~s and causcs damage. 

1 C " N" (208) n ,rUlse v. lessen anether aerial spraying 

case, it was hcId that under the principle of Rylands v. 

,Fle~. it does not matter whether the herbici~e escaped 

through negligent application or by drifting. The escape 

alonc made the defcndani liable. Although aerial spraying 



( 

( 

- 201 -

of herbIcide by farmers can no longer be regarded as an 

unusual operation sincc farmers have accepted it as standarJ 

good farming, this cloes not rclieve the person using the 

method from responsibility for damage the operation may 

cause to a neighbour's crop if the herbicide is permittecl 

to escape. This judgcment WAS upheld in the Manitoba 

Court of Appenl. (209) 

A pos~ible explanation as ta why the cases conccrnlng 

aerlal crop spraying have beçn 'ba~cd on the rule in 

Rylands v. Fletcher is that the action was based on the 

. occupation and user of adjoining lands. The cases 

succcedcd not becausc of the use of an aireraft but 

because the herbicide escapcd and causcd damage ta adjol~-

ing land. An overflying alreraft does not oceupy l~d 

and thereforc this rule, as stated earlier. would not apply 

ln cases inJury ta persans or property on the ground caused 

by an overflylng alreraEt or br the dropping or falling 

of an abject therefrom. 

, 
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FOOTNOTES TO PART II 

1. Article 5 Chicago Convention 

2. Article 1 (2) ,International Air Services Transit 
Agreement ~ 

3. Preamble to the Bermuda 2 (UK - USA) 

4. ICAO Document 7278 - C/84l (1952) 

5. Article 2(2) of the Bermuda 2 provides: 

6. 

7. 

8. 

9. 

10. 

Each Contracting Party crants to the 
other Contracting Party the rights 
specificd in this Agreement for the 
purpases of opcrating schcduled interna
tional air services on the routes specified 
in Annex 1. Such services and routes are 
hcrcaftcr caUed "the agrced SerVICeS 
and the specifled routes" respectively. 

Hurma, FinlanJ, Luxembourg and Netherlands 
Sec Cheng. The Law 0 [ Interna t ional Al r Transport, 
P. 361. 

ICAO DOC C - WP.848; DOC 7107.- 8, C. 823-8; 
Compare also .Heller,"the Grant and Exercise 

.of ,Transit Rights in respect of Scheduled 
International ~ir Services 1954 paragraph 
184 P. 81. 

Id 

ICAO DOC 7101 - 12, C/823 - l~ 

Jn ,the Ltnitecl Klngclom, the Civil Aviation Authority 
Act prov:ides hy Section 21 (1) (a) that "No aircraft 
shall hc u!'eJ [or the ca rriage [or rcward of 
passengcrs or cargo .... unless the operator of the 
alreraft holds a l1cence granted to hirn by the 
authority in pursuanee of the following Section (here
after in this Act rcfcrrcd to as an "air transport 
licence") authorizing hirn ta opcratc the aircraft 
an such f11ghts as the flight in question." 

In Kenya. The Civil AVlatlon CLicensing of Air 
Services) Regul~tions rna~c pursuant ta the Civil 
Aviation Act Chapter 394 of the Law of Kenya 
provides: . , 

-~- ----- --- -'----



( 

"' 

( 

) 

( 

11. 

12. 

,13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 
~ 

203 -

14, An airline whose prin~ipal place of 
business is in p foreign state shal1 pot 
operate a Schedulcd Air Service tô, from 
or across Kenya unless there 1S in force 
an operating authorization issued by the 
Licensing Authority. 

40 Opinions of Att0rney General P. 136 

He Il er; op. ci t. p. 83 

Article 35 of the Chlcago Convention 

Korovin, Aerial Espionage and InternatIonal Law 
cited by William J. Hughes in his article on 
Acrial Intrusion by Civil Air1iners and the 
use of Fo~ce 1981 J.A.L.C.P. 595 . . 
Article 30 Chicago Conv~ntion 

Article 36 Chicago Convention 

Shawcross and Beaumont, AIr Law Fourth Edition 
P.203 

1C1\0 DOC C-IVP/l20S, 5/6/52 

Vlaslc Aj'r Transport, Passage and Commercial 
P. 163. 

ICAO DOC CA - XLI 1967 - U-K 

Rights 

ICA/j DOC CA - XLI 19b7 Spanlsh Counter Memorandum, 

Wilson, Handbook of International Law 2nd Edition 
(1927) paragraph 38 P. 77. Cited by S. S. BaIl in 
his article, The Vertical Extent of Ownership fn land 

,University of Pennsylvania Law Review 1928\ Vol. 76 
r. 631 at P.640. . 

23 252 lI.S. 416 (1920) 

.. 24, Bowen. The Concept df Pr i va te Property, (19,25 - 26) 
Cornel1 Ld~ Quarter1y Vol. il P. 41 

25. Hohfeld. Sorne Fund3fficntnl lcgn1 Conceptions as applicd 
.in Juùicial Reasoning (1913 - 14) Yale La\\1 Journal 
Vol. 23 P. 21. 

26. Wright, the Law of Airspace P. Il 

27. Stroud' s JUÙlcial Dictionary Vol. 4 P. ,215. 
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28. (1895)67 F. 674 at 677 

2~. (1950)2 ALL E.R. 1226 

30. (1855) 29 Miss. 21 

31. (189 4 ) 3 Ch. 156 

32. 51 N.H. 504 at 511 Sec also similar statements in 
Wynehamer v. People (1856) 13 N.Y. 378; 
Law v. Recs printing comtany (1894)41 Neb. 127 at 
146 and Dixon v. P~ople 18 7 168 ILL.179 at 190 

33. (1893) 116 Mo - 527 at 533 - 534 

34. Wright op. cit. The Law of Airspace P.12 

35. Powell. Hcal Property Section 96 P. 360 

36. 2 Blackstonc: Commcntarlcs on the Laws of 
England, POUl-th EdIfion, 17,70 Book II-Ch.Z at 
P. 19 

37. Wright op. cit. P. 13; Menair, The Law of the 
Air, Second Edition 1953 P. 294; Coaper, Roman Law 
and thç Maxim "Cujus est-So1um" in International Air 
Law, Essays Editcd by I.A. Vlasic P. 58. 

Kleln in CUJus Est $olum Eit ......... Quousqu~Tan~em? 
Vol. 26 Journal of Air Law and'Commerce P. 237 and 
Matte Trcatise on Air - Aeronautical Law P. 54 are 
doubtful as ta whcther-the pr~nciple in fact originatcd 
in Roman Law. 

For the history of the princlple see Abramovitch, 
Property Rlghts in the Airspace;, J.C. Coopj1r, Roman 
Law and the Maxim "Cujus eSt Solum" in International 
Law in Explorations in Aerospace Law, Selecyed Essays 
Edited by I.A. Vlasic P.5S-l0Z and Klein, "Cujus' 
est Solum Est ...... Quousque Tandem?'" Vol. 26 Journal 
of Air Law and Commerce P.237 (1959). , , 

38. Wright op. Cit. P. 15; K1ein.op. cit. P. 243; 
Abramovitvh op. cit. P. 20 

39. Kleln op. cit. r. 243 

40. Klein op. cit. P. 243 Citlng Lincoln, The Legal 
Background ta the Stars .. 

41. Id 

42. rd 
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Klein·op. c it. names two dates Le. 1280 and 1285; 
Wright op. cit. at P.lS says 1280 
Abramovitch op. cit. at P.20 says 1280; and 
Ma t te 0 p. c i t. a t P. S 4 st a tes 12 8 5 . 

Klein op. cit. at P.243; Wright op. çit. at P.IS; 
Abramovitch op. c it. at P. 20 and Matte op. ~ it. 
at P. 254 describes the rights as "to the he!.ights 
of the he avens and the depths of the ·sea". 

7 - 8 English,Reports 375 

77. English Reports 21~ 

47. 77 English Reports 810 . 

" 
48. ~.atte op. cit. at P. 21. On November 21,1783, the 

49. 

50. 
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53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

first flight took place in France. It was on board 
a bal100n inflated with warm air. The following -
year an Engllshman made the first balloon assont 
in England. 

171 English Reports 70 (1815) 
~ 
Klein op. c it. ut P. 239 

(1838 2 .lur. 491 at P. 492 

Bell, Air Rights Vol. 23 Illinois Law Review ~.250 
(1928) . 

]35 English Reports 769 (1845) 

Id at P. 1189 

122 English Reports P. 1188 (1865) 

Id at P. 1189 

(1870) L. R. 9 Eq. 671 

(1887)4 T.L.R. 8 

(18 9 4 ) 3 Ch. 1 a t P. 24 

Winficld and Jolowicz on Tort, lOth Edltion P. 345. 
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(1855) 156 English Reports 795. 

(190 3) 1 Ch. 4 3 7 

POlloC~Torts, 14th ,Edition, London, 1939 
at P. 8 - 279. 

_S~lmond, La of Torts, Ftfte~nth Edition, London 
19h1~ 5-56 

Winficld and Jolowicz on Tort, Tenth Edition, 
LondQn 1975 P. 305' 

(1926) W.N. 33b . 

(1957)2 Q.B. 334 

Id at P. 345 

(1974) A.C. 328 

Id at P.351 

-
(1977) Q.B. 411 

Id at P. 471 

(1978)1 Q.B. 479 

F~Bush, Law and Tact ics in Jury Tr,ials. Th~ 
Bobbs -]\IcrrillCo. Ine., Indianapoli,s (1949) p.11 
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po~nd, VoL ~ \JUrisprudence (19S9~ Pages 426-427. 

Wn.ght oP""Cjt. P. 34 . ~ 

Ci tcd by Ç,06pcr in Maxim "Cujus es't So1um" in 
Ihtet~~tional Law op. cit. p. 83 
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Pound op. ci t. p. 428 

Blackstone op. cit. p. 18 

Coopèr op. cit. p. 96 

KENT: Cornmentaries on Amcriean Law 
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88. 

89. 

Il ~onn 177 (1836)~ 
Id at P" 179 . 

90. ,Wright op.~cit. p. 37 
, 

91. 16 Conn 60 at p.66 (1843) 

92. Mahan v. Brown 13 Wend (N.Y.) 261 (1835) and 
Hoffman v. Armstrong 48 N.Y. 201 (1872 

93. 5. Hammond's Rep. (Ohio) 447 (1832) 

94 .' 110 Ma 55. 302 (18 72) 

95." 43 Mass. (2 met) 457 (1841) 

96. Id at p. 467 

97. 92. Mass. Cl a Allen) 106 (1865) 

,98. Id at p. 109 

99. Lyman v. Hale Il Conn. 177 (1836) 

100. Note 92 Supra. 

101. 48 N. Y. 201 at p.202-204 

102 . Ba, Il op. ci t. a t p. l' 657 

103 . Ida t Pp. 65 7 - 658 

1°4. 89 Mass. (7 Allen) 431 (1863) 

.. 

105. Other similar cases are Milton v. Ruffer 207 
Mass 416 (1911); Howard v. Central Amusement Company 
244 Mass. 344 1916; Langfeldt v. Mcffrath 33 111 
App. 158 (1889); Pierce v. Lemon 2 oust. (Del) 
519 (1862); Kafka v. Bozio 191 Cal. 746 (1923); 

( 

Me~er v. Metzler SI Cal. 142 (1875); Barnes v. Berendes. 
13 Cal. 32 (1903) ~ , 

106. Cumberland Te 1.' & Te 1 Co. v. Bernes 30 KyI. Rep. 
1290 (1970). 

107. 203 Mass. 448 (1909) 

108. 186 N. Y. 486 (1906) 

109. rd at p. 491. 
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111. 
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113. 

114. 

115. 

116. 
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Munro v. Williams 94 Conn. 377; Hall v. Browning 
195 Ga. 423; Whittaker v. Stangwick 100 Min. 386 
Herrin v. Sutherland 74 Mont. 587 

260 U.S. 327 (1922) 

Mcnair, The Law of the Air, 3rd Edition p. iz 

191~ CMD 9218 

Draft of a bill For the Regulation of Aerial 
Naviga'tion 1911 1. Geo 5 #e 
10 & Il Geo 5. concept of nuisance is introduced. 
Possibly an after thought. 

10 & 11 CeG. SC. 80 

Mr. Churchill at Third:Reading Official Reports, 
Fifth Series - Par1iamentary Debates - Commons' 
(1920) Vol. 136 Dec. '20, p. 1474. 

118. Parliamentary Debates on Air Navigation Bill 9th 
August 1920 - Official Reports, Fifth Series Parliame
ntary Debates - Commons p. 173. 

119. 

120. 

Id at p. 175 

Several jU)iSdictions have enacted s"imi1ar prwrisions; 

1. NewFound1and Air Navigation Act No. 22 of 1947 
Section 4(1). The Act was repealed in 1949 
when NewFoundland joined'the Federal Government 
of Canada. 

2. New Zealand Civil Aviation Act 1948 Section 
5 (2) and (3) 

3. South Africa although it is not a Common Law 
Jurisdiction has a sirnilar provision in th'e 
Aviation Act No. 74 of 1962 Section Il. 
,/ 

4. In Australia, New South Wa1es. Victoria. Tasrnanla 
and Western Australia have similar provisions. 

5. Kenya, The Civil Aviation Act, Chapter 394 
of the Laws of Kenya Section 12. , 

; \ 

121. Shawcross and Beaumont, Aïr Law. Fourth Edition 
p. 509. 

122. (1975)3 Allo E.R.l. 
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123. (1955)1. À11 E.R. 600; other casas on the subject 
are Harrison v. Duke of Rutland (1893) 1 Q.B. 142 
and Hickman v. Maisey (1900)1 Q.B. 752. 

124. Hickman v. Maisey op. cit. 

125. Berpstein v. Skyviews and General Limited op. cit. 

126. 

127. 

-Sweeney~ Adjusting the Conflicting Interests of 
Landowners and Aviator in Anglo-American Law (1932) 
Vol. ~ Journal of Air Law and Commerce p. 531 at 

,p. 582. Wright op. cit. at p. l1l. 

Wright op. cit. at p. 109 ~ote 37 lists the States 
as follows: 

Arizona, Arkansas, California, Colorado, Delaware, 
Georgia, Hawaii; Idaho, Indiana, Maryland, Minnesota. 
Missouri, Montana, Nevada, New Jersey, North Carolina, 
North Dakota, Pennsylvania. South Carolina, South 
Dakota, Tennessee, Vermont, Wisconsin, Wyoming, 
Mass~chussetts and Loui~iana. 

( 

128. Wright op. cit. p. 115 

129. (1928) U.S. Av. Rep. 44 

130.' D:i.,strict Court, 3d Jud. Dist. of Nebraska. Docket 
93 - 115 (1928) cited by Sweeney op. cit. at 4 

p. 691 - 602. 

131. 270 Mass. 511 (1930) 

132. 41 F. 2d 929 (N.D. Ohio 1930),55 F. 2d 201 
(6th Circ. 1931) 

133. (1934) US Av. R. 146 

134. (1936) US Av. R. 16 

135. (1934) US Av. R. 160 

136. (1936) US Av. R. 1; The case i Soft referred ta 
as the "First Hinman" case ta disting ish it from 
a later case involving the same Hinman i.e. 

137. .. 

United Airport Company V. Hinman (1940) US. Av. R. 1 

There was also an earlier case Commonwealth v . 
Nevin (1922) 2 P a. Dist. Rep. 214. where the 
court rejected a tresp~ss claim because there 
was no ph~sical c~tact with the ground. 

138 • (194 0 ) 36 F,. 2 cl 2 1 , , 
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139. Then Section S. 159 of the Restatement oof the 
Law of Torts providcd: 

A ~fespass. actionable undêr the ru1e stated 
in Section 158, muy be committed on, beneath, 
or above the surface of the earth. 

COMMENT (c) Provided: 

An unprivileged intrusIon in the' space above 
the surface of the earth, at whatever hcight 
ab ove the surface, is a trespass. 

Section 194 provided: 
',l,-

An entry above the surface of the e~rth, ln the 
airs~ace in th<: po~sessio~ of anothenr. ~y a person 
who lS tyavclllng Jn an aircraft, 1:1' prlvlleged 
if the -Oflîght is conducted , 

for the purpose of travel through the 
airspace or for any o~her lcgitimate purpose, 

(b) ln a rcasonablc manner, 

(c) 

Cd) 

at such u he1ght as not to interfcre unrcaso
uably with the posscssor's enjoyment of the 
surface of the earth and the airspace above it, 
and 

in conformity with such regulations of the 
Statc and Federal Acronautical Authorities as 
are in force in the particu1ar Sta te. 

rn the Second Restatement of the Law of Torts. Section 
194 is omitted and the matter is covered by Section 
159 which providei as fol1ows: 

Cl) 
>" 

(2) 

Except as stated in subsection (2), a trespass 
may be committed on, beneath, or ab ove the 
surface of the earth. 

Flight by aIreraft in the airspace abave the 
land'of anothcr 1s a trespass if. but only 
If, 

Ca) l t cntcrs into the lmmediate reaches of 
the airspace next to the land,and 

(b) it interferes substantia11y with the 
othcr's use ana enjoyment of his land. 

.' 

... 
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145. 
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op. ci 1. a t p. 23 

(1942) US Av. R. Il 

(1946) US Av. R: 235 

(1930) S.C.R. &63 

Id at p. 701 - 702 

_ l 
, ... ~ _ ~ ...... _ ............ "~l 

t 

In Re the Regulation and Control of Aeronautics 
ln Canaùa (1932) A.C. 54. 

(1954) C.L.R. 69 

Jack E. Richardson, Privatc ~roperty Rights in the 
Airspace at Cornrnon Law, (1953) Vol. 31. The Canadian 
Bar Review p. 117. 

148. (1977) 3 W.W.R. 129, ~1anltoha Court of !\ppeal Case. 

149. op. cit., 

150. Fleming, The Law of Torts, Fourth Eùitio~ 1971 at 
Pp. 43 - 44 

The cxtcnt of ownership and possession of 
superincurnbcnt airspacc has bccomc a topic of 
considerable controversy since the adven~ of ail' 
navigatlon. Much play has,been made of th~ 
maxim "Cujus est Solum eju5 est usque ad Coelum~' 
but thlS "fanciful phrase"of dubious ancestry 
has never been accepted in i t s li teral mean~ing 
of conferlng unlimited right into the infinity 
of spacc over land. The cases in which it has 
bcen invoked establis~ no wider proposition than 
the aiT above the surface 15 subject to dominion 
in 50 far as the use of space is necessary for 
the proper enjoyment of the surface. Thus~' 
building restrIctions apart, the owner has a 
prlvi1cge of erccting structures to any height 
and for any purpose. Most of the case law has 
been concerned with the, adjustment of property 
rlghts'bctween adjacent occupicrs with respect 
to overhanging parts of buildings and branches 
of trees. Here the weight of authority clearly 
favours the view that direct invasion by 
artlficlül projections, like a swinging crane, 
advcrtisjng signs, elecrric cables, or the 
overlap of a wall, constitutes trespass actiona
bIc p~r se and, in suitable cases warranting 
a mandatory inj unc t ion to compe 1 rcmoval. In 
contrast, protruding branches, even of artifl
cially planted trees, are treated as consequen
tial, not direct cncroachments for which the 

...-_ ... _~~_..--..,~ ............. ~ ...... ,.. ""w _ - -
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( 

,i 

\ 

( 

( 

151. 

152. 

- 212 -

. remedy is ln nuisanc'e, requiri,ng praof'of 
damage or actual inconvenience except in support 
of the privilege to abate by cutting back t~e 
offendin~ branch. 

1874 L.R. 10 c.p. 10 

Thom's Canadian Torrens System, 2nd Edition (962) 
a t Pp. 115 - 11 6 

. (' 

, 

I10wcvcr It has bcen reiterated .... that just 
as the st rata w~ich makes up the land rnay be 
divided among differont owners 50 the surface 
and 5 t ra ta of air above the 5 u rface may be long 
ta dlffcrcnt owners. While thi5 may be a 
thcoretlcally correct generalization It does 
not necessa r 11y fo 110w that i t appl ies ta 
airspacc simpliciter. Air and Space as such 
are not susceptible of ownership but fall in 
the ca togory of "res omnium communis" ..... . 
!?trata ubave the surface cannat be in fact " 
severcd ln tit1e unlcss actually forming p{lrt/'~ 
of buildings because no feof:(urant cou1d be 
made of such strata or spaces ........ Howcver. 
there can be no doubt about the general use 
and enjoymcnt of his proporty by, for examp1e, 
building upwards from his land nor to his nght 
to obj ect to anyone who purports ta occupy 
the columrr of air or a part of it which IS above 
his land; the right to the enjoymcnt of the 
surface carries \'lith it the incidenta1 right 
ta use the airspace above the land.- So long 
as the element of'effectiveness is present it 
would secm that airspace used in connectlon with 
activlties on the ground is susceptible ta· 
posseSSIon. Buildings upon land forming part of 
of the land itse1f and passIng w.ith it appear 
to have no bearlng on space rights simpllciter. 

153. Her Majesty the Queen in the Right of the PrOVInce 
of ~1anitoba v. 1'111' Canada (1980) 2 S.C.R. 303. 
The Chief Justice concedcd that the ProvJ~ce of ManI
toba had sorne legislative jurisdiction in the airspace. 
The Chief Justice sald: 

l'~ 

.~ l am prepared om this vicw to assume that the 
Province h.as soÂne 1egislatlve jurisdiction in 
the aIr 5 p ace ;yJ~ 0 v C l t sot h a t th 0 p i vot e d 
qucs tian is (whcthcr Air Canada Ai rc raft, cngaged 
in overfl1gl)~s/are "wlthin the Province" as 

,1"1 ' l< 

) 

, 
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this quoted phrase is "used in S.92 (2) which 
empowers ,3 prOVInce to impose" direct taxation 
withln the province ln order to the raising 
of a revenue for provinc ial purposes. ' 

Merôly gOlng through the airspace over.Mani~oba 
docs not givc the aireraft 3 situs therc to 
support a tax wh ich cons t i tut iona lly must be 
"wi thin the Province". In the case of 
aireraft operations, there must be ~I substantlal 
at le3st more th an a nominal. presence in the 
Prov1l1c(' to PI'OVldc a hasis for imposing a ta;\: 
in respect of the entry of 3ncraft into the 
l'rov L11ce . 

154. Griggs v. I\liegheny County 369 U.S. 84 'adoptlng the 
Lmguage usë<.1TnUiilteJ-Sfatcs v. Causby op. ci t. 

155. Warren School D1strict v. Detroit 11 N.w. 2d 134 
1 

Ta apply the traditional restrictive leg3l 
categories of trespassçr, licensee, and invitçc 
ta an li i rplnne tr:1Vcll ing in the Sp3CC above 
a person' 5 land is, like trying to squeeze. a 
square peg into a round hole. The ancient _ 
categories were designed ta deal with entirely 
dlfferent situations anJ social conditions. 
Applicat ion of such rulcs to an airplanc~ in 
flight is ta use the letter of 1aw to kill 
its spirit ...... Such a,use of legal categories 
wouIJ chokc the growth of modern air transpor
ta t ion. 

156. Rylands v.Fletcher (1866) L.R. 1 Exch Ch. at p. 279 

157. Rylands v. Pletchcr (1868) L.R. 3 H. L. 330 
l 

158. Read v. J. Lyons &'Co. Ltd. (l94}) A.C. 156 

159. Rylands v. rletcher op. Clt. 

160 • .Jones v. FcstlOnlg RaÜw<lY Company (1862) L.R.3 Q.B. 
733. 

161. West v. Bristol Tramways Company (1908) 2 K.B. 14 

162. Musgrove v. Pandells (1919) 2 LB. 43; 
Perry v. Kcnûrlcks Transport Company (1956) 1 All 
E.R. 154. 

163. op. Clt. 
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164. (1909) A.C. 640 

165. Id at p. 646 

166.ô!'" op. Clt. at p. 172 

167. Charles.worth, Liability for Dangerous things (1922) 
at p. 14; McNair op. cit. agrees with him at 
p. 84. 

168. William C.Wolff; Llability of Aircraft Owners and 
Opcrators for (~round inJury (957) Vol. 24 Journal 
of Air Law anù Commerce p. 203. 

169. Id-

170 •. Id. 

171. 

172. 

173. 

Shawcros~d Bcaumont op. cit. at p. 510 

(1955) 2 L-loyd's Rep. 696 

(1940) 67 Lloyù's Rep.419 

174. Wccdnir v. Walker (1961) N.Z.L.R. 153. a New Zca1and 
accrslOïl on a s i ni i la rly wonlcd sta tute. 

175. 

176. .. 
Shawcross and Bcaumont op. cit. p. 512 

~ 4 

Lampert v. Eastern NatIonal Omnibus Co. Ltd. (1954)Z 
AlI E. R. 719 

177., 81 A.L.R. 2d p. 1059 

:' 178 .. See note 127 Supra 

179. 

180. 

181. 

Boyd v. White 276 r . 2cl at p. 98 "In August 1943 this 
proposcd Act was declared to be "absolete" and was 
"wi thd rawn" by the commis 5 ioners" 

112 F. Supp 306 

81 A.L.R. 2d 1041 

182. 208 F. 2d 291 

183. op. cit. 
1 

184/\194.1) US Av. R 8 

] 85. 181 F. 2d 335 

186. Id at p. 337 

__ ~ __ ~"'" k .', ...... _ •• ...,.. ~ 
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187. Green v. Zlmmerman 238 S.E. 2d 323 

188. op. cit. 

189. op. cit. 

190. 267 F. Supp. 96 at p. 102 

191. Salmond, The Law of Torts, 15th EdItion p. 306 

192. (1865) 3 II & C 596 at 601, citcd by Salmond op. 
cit. at p. 307 

l 
193. 190 F. 2d 529 (10th ClfC. 1951) 

194. Id at p. 531 '- 532. Othcr cases applying the rule 
arc Sollak v. State or New York (1929(' US Av. R. 
42; Smlth v. PcnnsylvpDla Central Airlines 76 F. 
Supp. 940; Brat t v. Western Al rUnes 169 F. 
2d 214 (lOth Cir) 

195. 288 F. 2J 40 at p. 45 

196. 187 F. Supp. 594 
,. 

197. 104 Ji • Supp. 110 

198.
p 

153 F. Supp . 496 

. 199. 218 F. 2d 473 (5 th Circ.) 

200. B.N.A. Act Sections 91(2),(5)and (7) , and Section 
132. 

201. Re- Aeronautics in' Canada (1932) l D.L.R. 58 at 
p. 70 

2 0 2 • ( 19 5 7 ) Ex • C • R • 2 2 6 

203. RSC 1970 Ch. F. 28 

204. (1947)1 W.W.R. 69] 

205. (1951)2 n.C.R. 24] at p. 253 

206 . ( 19 56) Ex. C. R. 34 0 

207. 57 2d n.L.R. 269 

208. (1977)2 W.W.R. 481 

209. (1978)1 W.W.R. 688; see also Bartell v. Ector 
90 3d. D.L.H.. 89. 
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CONCLUSION 

Under customnry international law there is freedom 

of navigation over the high seas and the right of innocent 

passage ln the territorial sen and in straits for surface 

international transport. Until the Draft Convention on the 

Law of the Sea cxtended the r ight of tons i t rights ln 

s t rai t 5 t 0 the air c 1'a ft. t h (' 0 n 1 y pla c e wh e r eth e f r cc d 0 III 

of overflight C'xisted ln customary International law ~s ove/' 

the high scas. The concept of innocent passage in the 

territorial sca l'las Ilot extendcd ta the airera[t. The state 

which has soverelgnty over the territonal sen haS to permit 

ove r f 1 i g h ta ver the ter rit 0 f1 ais e a . 

In the unspacc, the rlght of 1nnoccn,t passage does 

not ex j st. Schol ars have propoundcd d j ffe renccs betw~en the 

ai rSpace anù the te1'1'1tor1a1 seu which negated the applica-

tion of the r1ght of Innocent passage into the airspacc. 

Both are part of the tcrritory of a sovcrcign statc. 

Whereas the terri'torlal seat adjOins the land horizontally, 

the alrspacc adjoins it vertlcall y / Territorial sea can 

be scvered from the 1 and mass but lai rspace cannot. It 15 

part and parcel of the land anJ thereforc, as stateù by 
... 

Nijeholt,the territorIal sen i5 not strlctly necessary for 

the existence of the statc, the alrspacc is. (1) For 

cxample land 10ckeJ states CXlst and yet they have no 

territOrIal sen .. The right of control and of jurisdiction 
~'. 

over territorial waters IS, to he sure, hlghly important 
t 

"- 2Ib-
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IR, 

for the safety of the state, the right of fishery and 

cabotage intc restlng for ,1 t5' weal th <: but t~ese rights 

cannat he neccssary for its cxistenc~. For instance, where 

the sea gets tao narrow for two maritime belts of normal 

breadth, bath riparian states have a belt of less extent. 

but without any decrease of sovcreignty. And cven, were 
, 

a11 the rlghts of the statc ta coase on the lino that 

separates th~e ·SC:l from the 1and, l t s sovcre i gn ty would be 

as intact as ever, the SC;l frontiers heIng in such a case 

only in,the s~me condition as the land frontiers.· (2) 

Ai.rspacc 15 dlf[erent. IIuman life and actlvity is 

~upported by the :llrSpacc. Thore 15 no sort of developrncnt 

on the land surf~ce that does not jut i.nto the alrspace. 

Hence the old maXlm re lut ing to propcrty ln land ··CUjUS 

" 

est solum ejus est usque ad coelum". It woulJ be interes-

t Ing ta note hcre thn t for the land owner border ing the sen, 

hiS land uoes not Incluuc part of the sc:.t. 

Another factor \"hlCh delllonstrates the lmportance 

of airspace to 0 50vcrclgn vls-a-vis the territorial sea 

is the limit claimeJ. States have becn content ta clulm 

3 miles, 6 mIles, 12 ml]es or evcn 200 nules of territorial 

sOa but arc not kccn to fix the upper lirnit of the airspace. 

, Furthermorc, occurrences in the seo adja€ent to the 

statc's land tcrritory, muy noi(affect the population on land: 

~ 

( 
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, "Abovc the land" is a differcnt thing from "at the side of 

the land"; the sta~s intercst in what happens abave the 

terntary doey~ stop at any statcd height. a great 

distance in~ vertIcal direction by no means irnplies propor-

tianally 10'5 danger [or the undcrlYlng land. a fall frorn 

a high pomt producing cven an incr=üscd rapidlty in 
/'~?- ... , 

"\ falllng." (3) or" ex,unple. a tollision ut sca rnay not cause 

-------- - ..: -'-" "" 
damage ta land but a collIsion ln the air will by a11 mcans 

cause damage ta the surface, A vessel can effibark or discrnb-

ark passengcrs or cargo without touching.or entaring the 

land; the same is impOSSIble for aucraft. In the area of 

espionage, the <1]fcraft IS better suited for the miSSiOn 

than the vessel ln the te1'1' i torjal sen. 

For these rCllsons and for the reasons a [ security 

and commerce discussed in Part 1 Section Il of this 

Study, the Sovercign State has more reason ln excluding 

other states frolll having rights ovar its auspacce than 

It has in excluding thern from the territorial waters. 

Thcrefore. whereas the State Soverelgnty over the territorial 
1 

waters lS qualified by the right of innocont passage. no 

such lImitatIons eXls-'t as regards the state's soverelgn 

dominlon in the airspacc above Its tcrritory Wh'lCh includcs 

its territorial seu. Thus aclmitting full sovercignty each 

state can then grant transit nghts as favours and subJcct 

thern to such suitablc limItations anJ conditions as it sees 

fit. Ilere js wherc the ChIcago' Convention plays a raIe. 
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It has minlmlzcd the limItations and condItions which 
. 

mdividuai states would have Imposed but only for the 

aireraft operating'non-scheduled services. The aI.reraft 

operating scheduled international air services has been 

regulatcd by the Intcrnatlonat Air Services Transit 

Agreement and thc 13I1'lter,1l 1\lr Services Agreements. 

The rcLltivcly 1 iberal grant of lI'Jfl::'lt rtght~.:, tu 

non-schedulcd fllghts in Article 5 of the Chicago Convention 

ref] ccts the comperati ve unimportancc of thlS catcgory of 

aIr t rans port ope ra tIans a t the t i me when the convon t iol1 
~~ 

was drafted. It is here sublllltted th.lt tod.l)' n statc 15 

morc, SUSpiCIOUS of thc non-schcduled b pas5cnger flight 

than it 15 for an atrcraft operating comme'reiai aIr transport 

services and carrying 450 passcngcrs on board. 

ln the field of rights of indlvlduals ln prlvate 

la\\', the L'ommon 1 aw j LI r i sdie t ions have exempted mcre 

overflight from the applIcation of the torts of trespass 

and nUIsance. Wl1l1c refrillning from limiting the altltude 

of landowners'right~ ln the alrspace, airways Cequivalcnt ta 

the highwnys on the' sur [ace) have bcen created in the aIr -
\. 

space 50 as to fncilIt.:1te the groh"th and development ~o-f--

aIr transport. I!owcver, shou-ld an aircraft, while exercising 

its rights of use of the "air highway" cause damage to the 

yndcrlY1Dg propcrty and ta persans on the ground, the owner 

and/or apcrator of the a ircraft is l iablc. The rules to 

-
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WhlCh such liability 1S subjcctcd diffcr from jurisdictlon 

to jurisdictlOn, thut 15, from strict liability, ta 

negligence coupled with the principlc of res ip5a loquitur 

ad ta negligcncc pcr sc. n 
1 

At international level bath the Rome ConventIon' 

for the UnifIcatIon of CcrLlll1 Rules Relating ,to Damage 

caus cd by 1\i1'cr3ft to Third Partles on the Surfacc 1~)33 and 

the Rome Convention Relating to Damage caused to Third 

-Parties on the Surface by Foreign Ai1'craft 1952 adoptcd 

the princlple 'of absolut~ lialnllty of the alfcraft opcrator 

for damage c~used.to third partlcs on the surface. The ) 

text of the Home Conventi~n 1952 ArtIcle 1 (1) provides 

t11at uny person \\Tho suffers damage on the surface sh<111 

"upon proof on1y thilt the damage was causet! by an ill~cra[t 

in fl1ght or hy uny person or thing falling therefrom, be 

ent1tled ta compensation" as provIded by the Convention. 

Apart [rom the fact of limitation on the compensation 

payable, this Article is similar ta Section 40(2) of the 

UnIted Klngdom CIVll Aviation Act. The viction has not 

right ta compensdtlon If the damage is not a direct conscqu-

ence of the inCIdent glvjng fisc ta it, or if it results 

from the mere fuet of passage through airspace. 

Asidc [rom Australia, P3kistan 3nd Nigeria, the 

Rome Convcnt ions have not found acceptance in Common 1 aw 

jurisJictlons posslbly because the principle of liability 
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( is bascd upon strict liability which either is already 

in existence i.n sorne ~~~'ons or has not bcen 

recognized as applicab to surface damage by a11<> over-

flying' aircraf~;) 
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FOOTNOTES Ta CONCLUSION 

1. Nijehol t L.A.'. Air Sovéreignty p. 25 

2. 

3. 

Id. 

Id at p. 24;' The keen interest 'of states 
in wha t go'es on above thern has preven ted 
the conclusion of an agreement on rernote 
sensing by satellite. 
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