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While Moses was at Kadesh he sent messengers to tlhe
King of Edom: “We are the descendants. of your brother
Israel” he declared. - "You know our sad history, how our
ancestdrs went down to visit Egypt and stayed there so
long, and became slaves of the Egyptians. But when we
cried to the Lord he heard us and sent an Angel who
brought us out of Egypt, and now we are here at Kadesh,
encamped on the borders of your land. Please let us
pass through your country. We will be careful not to
go through your planted fields, nor through your
vineyards; we won't even drink water from, your wells, but
will stay on the main road and not leave it untll we. have
crossed your border on the other side!”

<

But the King of Edom said, “stay out! If you attempt
to enter my land I will meet you with an army!”

"But Sir, protested the Israeli ambassadors, “we will
stay on the main road and will not even drink your water
unless we pay whatever you demand for it. We only want to
pass through, and nothing else!” ‘

But the King of Edom was adamant. “Stay out!” he

warned, and, mobilizing his army, he marched to the frontier

with a gredt force. Because Edom refused to allow Israel
to pass though their country, Israel turned back and
journeyed from Kadesh to Mount Hor.™ (1) _ o
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Civil aircraft engaging in international air
naviggtion usually have to fly over other countries °
necessitating the grant of transit 9f rights
AR ‘

The first part of.this Thesis attempts to

" define “"transit rights” with reference to overflight

- of aircraft and to ascertain whether the rights exist
in law for all forms of international tfansportation

RS
including international air transportation.

The second part deals with the limitations

-
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: t fnterdationaL air transport’is’ dependent on "the:grant
and exercise of transit rights especially the right of over-

fiight in orderdtofachieve ié; main purpose which is the - |

transportafionfof pas;engers, mail and cargo from one

state tq énother.

- International air service has been &efiqed by Articlg

96 of the Chicago Convention.as an air service which passés

through the airspace over the territory of more than one

“

state. Each nation has the right to fly over its own

terrltory and terrltorlal waters and over the high seas.

v

°It can only fly through the airspace of another nation by ~
spec1a1 authorlzy.. Therefore, unless the states be tween
which international air transportation is to také\place

are nefghbours, or are bnlf separated by high seas,.the
ability to cross the territory of one or several‘states is
esséhtial in order to make a journey beginning.and teémina—
ting between two distant states.

-~ f

International air tranéportatién is performed by air-
craft; a vehicle which has gained popularity by its‘AFeed ‘
and the distances it covers.' For example in 1945, an’
aircraft covered the distapce between New York and Bombay

in 39 hours, a passenger ship in 1920 had spent 17 days
(1)

to complete the same journey.
v)‘v

Theréfore, from its speed,

2
&
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(i) the aircraft cannot be effectively useful when it is

>

. . confined to the borders of one state unless that state
thas an enormous’ land mass, for example, the United States -

- of America, Canada, the Soviet Union and Australia. . But

such nations are few. The aircraft therefore needs the
4

‘} length and breadth of, thé whole world to realize itg

< ~ 0 v A -
x i potential in transportation.

A . . —4, !
. . ’ a e .
% « - € e : . P

v

The aircraft disembarks passengers caréo or mail at

3 - < —~
a point as close to their destlnatlon as p0551b1e. As)‘.(j
| (2) )

stated by Dr. Matte trains stop at the border and

-3 a conneetion with international transport can only be made
’ iby transfer. Boats too usually end their voyages in ports R
\ (:) o located at a state”s land territory but the -aircraft crosses f
A - frontlers without stopplng, the only possible bordefr occu-
, * rring when 1t takes off and when it lands. To be able to
; \ +
2 , Cross frontlers without stopp1ng, transit rights are
-

- necesgsary. LT

- <
.

| Socially, economically‘and politically most states

‘

. are interdependent on each other. The ease and speed of

: movement brought about b§ the aircraft allows businessmen
. to travél to all parts of the world without loss of time
9 > \ t
.and to open up businesses in different countries without

c - @

- *“ worrying about the dlstance involved; thus the businessmen

“

(:) s are.able’'to enlarge their spheres of 1nterest or to '

5

e
g
r
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copperate with foreién companies in order to maintain
and develop very extensive cOmmércial or industrial relat-
1onsg ) By its ability to penetrate 1nto the most remote

areas, the.aircraft has led to the dlscoVery of unexplored

A

lands and therefore has opened up new resoufcé% to be

exploited according to the needs «# mankind. The aircfgft

has facilitated the rapid movement of consumer goods.

+

Fresh goods can be transported from one part of the globe
to another without the necessity of p;esenyatidg of che.Said

goads. Mail - is carried by air from cont@nenf to continent

and thereby.promotes international trade operations.

. Y ‘ T
In the social" field, aviation has stimulated inter-

national life. People can travel to different parts of  the

world and thereby get to appreciate different life styles

and different achievements of different states. This may

result in a "tendency to diffuse cultures'and techniques"

_(4),

and thereby ' ‘reduce the differences among c1v111zat10ns

Transportatlon by a1r is thus serV1ng perfectly the idea "

( ~

‘of world communlty and is contributing to the unity of the’ .

»nations. -

-

@ ' s
~

In the field of international pplitics, air transport has

- - } @

"opened up unprecedented Opportunltles for regular and

v

quick personal contact among statesmen -of the warld, when-

- . (5

ever a situation requ1res their meeting” This was evén

more of particular importance especially at the time the

. . . i
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. was concluded because at that time statemen had to

" cooperation through air transport,

~

~ Chicago Convention on International Civil Aviation 1944‘

depenﬂ on speed to bring about and maintain peace -and
thereby put an end to World War II.

To maintain the economic, social and political
‘transit rights are

N . -
necessary. Furthermore as stated by Morgan,(6) the '

former chief of Aviation Division, Office of Transport

.and Cqmmunicationé Policy, U.S. Department of State:

-

Fpe]

Under the system of bilateral agreements you may

obtain commercial rights to operate and do business

in a certain country and be wholly unable to get
“there. You must at least have transit, rights in all

the intervening countries. Transit rights are no

good at all if we have no commercial rlghts anywhere.
.. Their value indeed depends upon their use in Teaching
countries .with which we exchange commercial rights.

The need for tran51t rlghts 1n international air

transport is further empha51sed by the doctrine of caomplete

~

and exclusive’ soverelgnty in the alrspace. Artlcle 1 of the

uConvent1on on Internat1onal Civil Avxatlons concluded at

3

Chlcago in 1944 prov1des (M ‘ - .

4
«f
- { .
4 el
-

Article 1: The Contractlng States recognize that . 3
- every state has complete and exclusive. soVerelgnty
" over the airspaces above its territory:

»

- '
~ »’ &

Artlcle 2 of the Conventlon def1ne$ terrltory to 1nc1ude ‘

“the'. land areas and territorlal waters adJacent thereto under :

l 1
r . - N - i
.
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the soverelgnty, suzera1nty, protection or mandate of

' such state” : : [ ' Lo

The word sovere1gnty, however, is not deflned. This .

4

principleis settled by establlshed doctrlne in Gustomary
1nternat10na1 law and is understood un1versally to -mean the

international 1ndependence of a state, comblned w1th the

thy N ¢
v \

right or power of regulatlng its 1nterﬁa1-aff91rs without

foreign dictation. It is a power to do everything in a

-

state without accountability, to make laws, to excute and

-

to dpply them, to make war or peace and to conclude treatles
w1th foreign nat1ons.( )‘ .

‘ ] - o
Article 1 of the Chicago. Convention affirms an existing:

rule of Customary International Law.- It recognizes that

. sovereignty over territorial airspace is an attribute to

all states whether parties to the Chicago Convention or not.

'
1

) N I,

After i=ing the'prihciple of state sovereignty

in the airspace,_the Ch1cago Conventlon limits the 1atera1

extent of this sovereigh by the Heflnltlon applged to ‘the -

word “territory" iﬁzArticle 2. However, since thé ord -

“airspace” is not-defined,

;

" the Convention placgs

ct1on on what may be- the'upper limit to’ that - alrspace.

o restri-
(9)

{ ' . p -
It is commonly understood by states, that under Customa;y"

Y




.

Tl
o

[ L

:
-6 - ’ - /

*

International Law, a state does not have the right to pass
- ' , . " . '
over or across the territory of another state unless -

permitted to do so. Applying the principle of soveréignty

to the problem of navigation on international rivers, Hall

étaxes that, - ‘ ’ Y

it may be 'said without hesitation....that so far

as Internationdl Law is concerned, a state may,
‘ close 'or.open its rivers at will, that it may
tax or regulate transit over them as it chooses, ?
and that it would be as wrong in the moral sense
as it would be’ generally foolish to use these
powers needlessly or in an arbltrary manner, it~
is morally as well as legally permissible to retain
them, so as to be able when necessary to exercise
pressure by their means, or so as to have something
to exchange agalnst concessions by another power.(10)

on the same subject says,
) N ' N w

an art1f1c1al waterway, like an artificial tunnel
or road, can only be made with the leave of the /w\

territorial.sovereign. The Law of Nations has!
never recognized any international right of way.

as .attaching naturally to the land of an independent
state. Accordingly, the sovereign can mak® what
conditions he pleases for the construction of

-a canal. (11)

IntefpaifonalrLaw does not know of any natural right 6f
states to free access to the high seas. (1) Apart from

aéademié cgﬁments on the right of a sovereign Jegardihg
transit rights over its territory, aojudicial expressfpﬂ

P . A
was given in the_Case Concerning the Right of Passage dver

Indian Territory, by Judge Chagla™

|
.....it is equally - \

& . -
w

T g A

N I
1 N 3w o~ N i
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of passage or transit under such terms and conditjons,

she thinks proper."(ls) » C ‘

. &
Therefore both commentators and judges on th % . §
International Court of Justice share the view that.by v}ﬁ ue

A ’ N
of the doctrine of sovereignty, other states do not possegs

rights to pass over~another sovereign's territory. That |
right must be éféﬁted by a sovereign‘staté before it can

be exercised by another state, and as expressed by |
Lauterpacht, if sovereignty means anything, it must
comprehend the right to exclude aliens or to preyenk ;

(:; ' construction or use of instrumentalities dedicated to the’
transit of persons-or gobds.(la) - T
T “ ) h ' : i 4
- s -
/ p el . ‘. . PR .
Support -for this view is found in the practice of

- y . > . ! .
states in the .form of treaties and conventions by which
+ ‘ '

re accorded to aliens across areas,over -
- ’/' v :

“rights of transit

i \ f

which states had soverei

through their lands; their
(15)

L

- rights -and do not create customary international law on theX -

ory These .treaties were a mérc grant of the transit

existence of transit rights over a sovereign state's terri-

as stated1n theix preambles, without

ﬁqry and were concluded,

préjudice tg/t ates, rights of sovereigﬁ%y or; authority

—vs
3

v

-
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over routes available for transit.

w

weny
¢ ",’7 -5

L

It appears therefore that Customary'Lnternqtional

Law places no restrictions upon the sovereignty of a state

t

over 1ts Oown territory and that questions of transit are._

subJect to the absolute discretion of the sovereign staté

which may grant or withdraw at will.

The same order exists in the territorial airspace

and that is, that unléss specificaliy granted either by

. (16)

a multilateral treaty or by a bilateral agreement, no

foreign aircraft have the right to transit through any other
state's territorial airspace.

The Chicago Convention divides international #ir

transport in terms of thqt whlch is, and that which is

-

not scheduled. For that alr transpottatlon which is not

scheduled; the Ch1cago Convention grants~trans1t rights

’

of overflight. For thoset§eivices,whiéh are scheduled

this same transit right is foﬂﬂd in the International

Air Services Transjt Agreement and the bllateral air

services agreements between the states 1nv01ved

<

The -present study will Qndeavour to define the term

“transit rights™ with particular reference to overflight.

This study will address itself to the issue of whether these

1
a

rights exist as a rule of customary international law for

L] - /
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all forms of ipternational transportation including '

both surface and air t ansportation.. Any 1imitations

imposed on the exercise of the transit rights of oviffllght

air law or by private rights of

.

individuals in airspace are of’ major consideratioms. "
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FOOTNOTES TO INTRODUCTION
@

1. Vlasic, ‘The Grant of Passage and Exerciseg of -
T Commerc1a1 Rights- in International Air Transport, ‘

McGill Oniversity, Montreal, 1955, p.3. Today
+ -+ the same dlstance may be covered in 14 hours.

2. “N.M. Matte, Treatise on Air- Aeronautlcal Law, ‘
McG111 Montreal 1981 p.31 ‘ . 0

3. Matte, op. cit. p.34 T .

\ . =
4. Vlasic op. cit. p.10.
5. Id p. 11 )
6. The Ihternatiodal_pivil Aviation Conference at
e Chicago: What it means to the Americans. .U.S.

Department of State, blueprint p.14.

7. This Convention will be referred to as the Chicago
Convention. The ‘author commences with the Chicago
Convention because it is the major current . .
Convention regulating international air transport. |
However, the concept of sovereignty in the airspace
first appeared’'in treaty in Article 1 of the
Convention Relating to the Regulation of Aeriad

- ‘ NaV1gat10n concluded at Paris in 1919. Both Conventions .*
' Testate an ex1st1ng prlnclple of Customary International
Law. - . /
).
8. . This power is not absolute. It is subject to provis-
ions of Internaitonal Customary Law and to treaties
binding on the sovereign state. - ‘
9. The problem of. the upward limit of sovereignty in \ ]

the airspace may not have been a foreseeable problenm
at the time the Chicago Convention was concluded -
but it may raise problems with the application of
the Treaty on Principles Governing the Activities
+ of States in the Exploration and Use of Outer Space,
' including the Moon and other Celestial bodies
' 1967 which provides as follows:

. Article 1. The exploration and use of
outer space, including the moon. and
other celestial bodies, shall be carried:
out for the benefit and in the interest
of all countries, irrespective of their
degree of economic or scientific develop-
ment, and shall be the province of all
mankind. . .

R z’»)s._h}‘r.,ﬁb .
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- " Quter space including the moon and
{i) C i ‘ other celestial bodies shall be free for
exploration and use by all states without
, . discrimination of any kind, on a basis
, : of equality and in accordance with
: ) ' international law, and there shall be
- ’ .o free access to all areas of celestial

+bodies.
W ) o, . o
. There shall be freedom of sc1ent1f1c_ ;
investigation in outer space, including
a the moon and other celestial bodies,

. and states shall facilitate and encourage
. international co-operation in.such inve-
stigation. ’

1 ' . I ’ -~

Article 2 profides:

hd -

-

Outer Space including the Moon and other

celestial bodies, is not subject to

national appropriation by claim of sove-

] ' reignty, by means of use or occupation,
: or by any other means, 3 .

The legal regime of Outer Spate prpvided for in this
(:) ) ' treaty is in direct conflict with e acc'epted princi- . !
ple of sovereignty in the territorial airspace. . There-
fore the question must be asked: Where then does
the tboundary lie between airspace and outer space? ' .~
There have been various propositions.as’ to where this
.boundary should be. )

- =
X

Some o6f which may be found in J.C. Coopef: . :

H
Explorations in Airspace Law selected Essays, edited. , L '
by Vlasic, McGill Montreal, 1968 p. ; Bin Cheng: - "~

The Legal Regime of airspace and outer space, the :. -
Boundary Problem, Functibnalism v. Spatialism. The
Major Premises (1980) Annals of Air. and Space Law
p.3253 T

0y - t 7

-~ >
Although the lateral limit of state sovereignty in
territorial airspace has been defined, its upward
; limit has not been defined either by the Chicago
) Convention or the Treaty on Principles Governing the
- - Activities of States in the Exploration and use of
v Outer Space, including the moon and other celestial
bodies. Therefore Articles 1 and 2 of the Chicago
."Convention may be interpreted to mean that a state
) has complete and exclusive sovereignty in the airspace
| above its ‘territory the lateral limits of- which -
(j) : are the territorial boundaries of the state concerned
including its territorial sea, the upward extent of
which is limited by the Outer Space.
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‘Hall: TInternational Law 8th Edition p. 173

Mowat: The Concert of Europe p. 110 quoted by
Lauterpacht in Freedom of Transit in International
aw Vol. 44 Transactions of the Grotius Society

p\ 316 footnote 13, '

12.  Schwarzenberger; International Law Vol 2 3rd Edition

14, Vol. ‘Transactions of the Grotius Society p. 317.
15. The Ber élona Convention and statute on Freedom
of Transit of 20th April, 1921, L.N.T.S. Vol. 7 pP.
11. .

LI

N 2. The Bahgzlona Convention and Statute on the

Regime of Navigable Waterways of International
concerm of 20th April, 1927 L.N.T.S. Vol.
7 p.35.

3. Barcelona Convention and Statute on the Interna-

: tional Regime of Railways of 9th December, 1923 °
G L.N.T.S. Vol}. 47 p.55 . oo .
" 4. The Chicago ‘Convention 1944. -
W ‘
5. The Paris Conyention Relating to the Regulation

of Aerial Navigation 1919.
rticle' 5 and the International
Agreement.

16, Chicago Convention
Air Services Transit
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Trangit /Rights in International Law ... -

N 5:"" |-
Section I N
Transit Rights in Surface International Transport
/ , o
1. Definition of Transit Rights

! i ’
For/ the purpose of this part, the author will first
endeavour to define the “"transit rights” in relation to

overflight and to ascertain whether the principle of state

4

sovereignty has beew:qualified under Customary International

Law to_allow the evolution of trhnéit-righgs.

¥

Neither the Chicagé Convention nor- the Interngtional

iy

Air Services Transit Ag}eepentxdefine transit rights.
As stated by Lord Wilberforce “there is no reason why we

should not consult a dictionary if the word is such that

a dictionéry can reveal its significance” (1) OnAthat

basis, a dictionary definition becomes an appropriate
starting point. " Black's Law Dictionafy defines “ttransit”
as in the course of passing from point to ﬁoiﬁt? " The
Oxford English Dictionary defines it as "the action or fact

of passing across or through; passage® 6r journey from oné

X

place or point te another”. .

5 R v

7

H

Lord Wilberforce further stated that “when dealing




' ; ‘ land 4in other countries for refuelling and -
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with an international treaty or convention I think that
there is no doubt that international courts and trlbunals
. do in general make use of traveux préparatoires as-an |

aid to ijxerpretatlon. (2) to which I resott next.

&

In the Canadian House of Commons on March 17, 1944 commenting

on the draft‘Céngdiaﬂ Government proposal to the Chicago

Conference dealing with the grant of the First and Second

Freedoms, the Honourable Mr. D.C. flowe, then Canadian Minister

of Munitions and Supply stated:

. I think we must be prepared.to subscribe to the .
granting of general freedom of tfansit for
international air 'Services on a universal basis
so that national air services will automatically
possess the right to cross the territory of other
nations, en route to their destinations, and to

-

reservicing, without having to 'request the : : .
,specific permission of each governament concerntd. (3)

@ R . - R P

The words used by the Honeuréble\Mr..Howg which would define
“transit rights" for the purposes of this paper are “the
right to cross the territory of other nations, en route to T

their destinations.” B

At the Conference on International Civil Aviation

]

at Chicago proposals for the new Convention on Interna-

tional Air Navigation were submitted“by £hé United Kingdom,
the United States and Canada. All the thfeé proposals includ-
ed the grant of the Fi;;§~and Second Freedoms éubject to
various conditions. For the\first Freedom, the Canadian

Government's p;oﬁosal provided for, "the right of innocent
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(

%

}\J‘

- 15 -

-

ﬁassage“,_(4] while the proposal from the United Kingdom
phrases it as “the right of innocent passage thfough .
a state's airspace“.(s) Both the Qnited Kingdom and Lhe
Canadian proposals made reference to the term "ihnocent
passage”. \Wi;h reference to the iegal’meaning of theée

words in territorial waters, Professor Vlasic states that,

b
|

these are some important requirements which. must
be fulfilled before passage of a merchant ship can
be considered as “innocent”. First of all the
ship ought not to endanger the security of the
coastal state. This means that the ship is not
allowed, for instance, to disembark persons or
materials without authorization of the coastal
state, or in other words carry out operations
. which may endanger the interests of the coastal
state. Also the ship in its passage must strictly
follow the navigation regulations of the coastal
state and keep to the international routes. Further,
such a ship must respect the economic interests
of the coastal state, that is, it must refrain from
exploiting the resources of territorial water¥ and
from engaging in commercial operations at unautho-
rized places. Moreover, any unreasonable delay in
the territorial waters, or the following of an
unusual sea route, could be regarded as ab abuse
of the right of innocent passage. (6)

%

Freedom of overflight over another territory falls within
the scope of this analysis for the reasons that it does
not involve the right to disembark persons or materials,

it refrains from exploiting the resources of the territory
being overflown, it does not delay in the airspace of the
territory being overflown, and must by all means follow
the usual' international air route since the overflying air-

craft is under the control and guidance of the air tgfffic

os——
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cqntrollers ‘of the state being overflown. Professor .

*V1391c s analy51$ of thenrlght of 1nnocent passage through
o the terrltorlal waters, if applled to the right of innocent

‘ passage tﬁrough the alrspace as proposed by the United

Kingdom and Canada amounts tg the right to fly across .

another sovereign state's territorial airspace without

landing but strictly observing that sovereign state's navi-

gation regulations."uihis explanation is inrline'with the

United, States proposal, of “the right to fly across 1ts

territory without landing'.(7)

\
Y N /

P
o

: \ RN,
Analogies may be drawn from otherzinternat1onal

conventions in which the words -1nnocent passage” have been

used. ' -

1 N . s
.

- .
y 3 ” - , w1

' (8)

in;the following words, - . o :

N

The Draft Convention on the Law of the Sea.defines

“innocent passage”
Fl L ~, ' : .’—‘ ! -

1. Passage is innocent 0 long as it 1s not preJud1c1al
to the peace\ good order or security of the coastal
state. Such passage shall take place  in conformity.

with this ConVentloﬁ and with other rulqs of 1nterna-
“tiongl law, ,

. 2. Passage of a foreign ship shall be considered to

be prejudicial to the peace, good order or security
the coastal.state if in the territorial sea it
\gpgages in any of,the follow1ng activities:

“(a) any threat .or use of force a alnst the
sovereignty, territorial 1ntegr1ty or ‘

. polltlcal independence of the coastal ‘state,

: or inany other mamner in violation of .the .
pr1nc1ples of international -law embodied ‘
in the Charter of -the Unlted Natlons,

ot -

§
B

v . .
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any exercise or pract1ce with weaporfs of

any act aimed.at collecting 1nformat10n to "

ce of the defence or security -of the .

te;

1

s

"any act .of propaganda aimed atraffecting the
defence or security of the coastal state;

“the launchlng, landing or-taklng on board of -

the launchlng, landing or taklng on board of

2 }‘ ‘
the loading or unloading of any commodity,
‘currency or person contrary to the customs,
immigration or sanitany laws apd
regulat1ons of the coastal state;

any act of wilful and serious pollut1on contrary

the‘chrrying out of research or survey activ%}ies;

any act aimed at interfering with any systems
of communication or any other facilities or
1nstallatlon of the coastal state; =~

any other activity not hav1ng direct bearing i~
. - ' . - R . “
+ ) 1%

1 a R

(b)
_ any kind;-
(c¢)
the prejudi
.coastal st%
(d) .
(e) -
’ any alrcraft, ,
(£)
any m111tary device;
(g
fiscal,
(h)
2 to thls Convention;
' (1)
(i)
(k)
on passage,
Therefore,

if an aircraft in the'course of‘its,overflight'

-

engaged in any of the*activities enumerated in the Draft

[l

.Convention on tHe Law of the Sea, its overflight would not.

~amount to

‘innocent passage”

as env1§aged byltheldrafterg ‘-'

-~

(R

- Lastly, recourse W111 be made to a- treaty, in pari

‘materiae ‘and equate the words

tran51t

Trade Organlsat1on.

—.-of the Chicago Convention.

»

.~

trans1t to trafflc in

as used in the Havana Charter for an Internat10na1

Ar§1c1e 33 of ‘the Havana Charter for

e
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an International Trade Organlsatlon deflnes trafflc ;n tran51t

‘N

as “"goods (including baggage) and also vessels and other

means of transport, shall be deemed to be 'in ‘transit across

the térritory'or a member country, when the passage across

’ -

such territory is only a part1on of F complete Journey : -

beginning and terminating beyond the front1ers of the

N

member country across whose terr1rory the trafflc passes” .’

Heller wrote that if the words ”passengers and “mail” are

1nserted in the deflnltlon, an acceptable def1n1t10n of

transit in international air transportation may.be,

obtained.(g) . -

»

- L

- e ~

Therefore,in intermational air transportation, transit
\ . N ' N

can be defined as the carriage by air of pa§sengers, cargo

oo (including,baggagef and mail acfoés the territory of

N -~

a forelgn state, where such carr1age commences and term1nates

beyond the frontlers of- the state whose terr1¢or1a1 airspace

‘15 overflown. Hav1ng establlshed a def1n1t10n of the words*

‘ tran51t rlghts the next obJect is to’ ascertaln whethef

~these rlghts are establlshed rules of 1nternat10na1 1aw.

by . Sa - e . * “
E .
b

Transit Rights’as fhléslef'ﬂuétoma%y International Law - '

. “.‘* (a)

2‘5.

Transit Across High Seds -

4u ' -

i ‘ . - -

R . -
N > N ’ 3

is retognlsed on the h1gh seas. The law governtng the high

seas has its foundation:in the rule-that’ therhxgh‘seas are

. ,
- . 1

e gl -

et e ¥

k3

e e e
,

- Under customary 1nternat10nal 1aw freedom of trans1t %u




an -~ N . ! v,
4 - - [ . f b s - ‘ .. ~ kd

%

X .
-

. sea or in the rnternal;waters of a state.

not open to acquisition by-occupation on the part of\v

v o
s

the states individually or colléctively; it is extra LT

- . - [t

' ccommercium. . o A

> L.
- .- ' ¢ ©

. . The\term‘“high seas” has been deflned as meanlng all

parts of the sea that are not 1nc1uded in the terr1tor1a1

(10) The Draft

Conyentlon on the Law -of the Sea deflnes the term “high )
¢ "

«n‘seas as"all parts Qf the. sea that are notklncluded in the '

exclus1ve economic zone in the terrltorlal\sea or 4n the

«

(11)

3
i

internal waters of an achipelagic state”.

. The ~ freedom of the @eas means-that”apart from
N

certain Spec1al cases which are defined by internatiohal

law vessels On the hlgh ‘seas are subJect to no author1ty‘

except that of the state whose" flag they fly\

Agcbrdlng
(1) |

to the Lotus case in virtue of the principlé of the .

+

freedom of the seas,‘that is to say, thé abéence of!any'

“territorial soverelgnty upon the hlgh seas, no state may

exercise any kind of }ur1sd1ct10n over, forelgn vessels:

upon them) Further, Judge J.B: Moore in his , ,'&

dlssenxlng opinion states "in’ conform1ty’w1th the .

PRV

principle of equallty of 1ndependent states, all "nations

Q@

have an equal Tight to the unlnterrupsed use of the unappro~

prlated parts of the ocean for. thelr naV1gat10n'7and no ‘
state- ls authorlsed to interfere with the nangatlon of

other states on the h1gh seas in time of peace exCept in

. .
] . - "
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the case of piracy by the Law of Nations or in extra-’ -

"Drdinary cases of self-defence.”
In Great Britain 'v. United Stateés C1a1ms Arbltra-
(13)

tion it was held that it is a fundamental principle

- ,‘" b . N
of international maritime law that, except by special con~

¥

vention or in time of war interference by a cruiser with
a foreign-vessel pursuing a lawfu] avocation on the high
seas is unwarranted and illegal, and constitutes a.yidla— .

tion of.the sovereignty of the country whose flag the vessel
Y . - . . , .
flies. T

N . ‘.

This principle of the freedom of the high seas

received COdlflcatlon in” the Conventlon on the High Seas

1958 under Article 7 which prov1des:

 The high seas being open to all nations, no seate may
validly purport to subject any part of them'to its
sovereignty . Freedom of the high seas is exercised
under the condltxonslald down by these articles and
by other rules of international law. It comprises,
inter alia, both for coastal and non- coastal states:
(1) -Freedom of nav1gat10n.
f L R R R . R ] « s s s 0
- These freedOms and others which are recognlzed by
the ‘general principles of international law, shall
be exercised by all states with reasonable regard
‘to interests. of other states in their exerc1se of
" the freedom of the hlgh seas.

.
. 4 ]

s

'The freedom of the.high seas mentioned in Article 2

* of the 1958 Convention on the High Seas which is relevant

to this paper, is ﬁhe “freedom of navigation”. The
freedom is recognize& by general principies of inte}national

L

law- 8 : ‘ . e
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(f) 3‘ It cannot be subjected to state sovereignty and is to be
¢ N - . &

‘exercised with reasonable regard to the interests of other

states. The freedom can only be.regulated by treaty or

by customary international law. Therefore the freedom

- e

of navigation is absolute. . The sEme principle has been . o
reproduced in the Dlﬂft Convention on the .Law of the Sea -

under Article 8b which prov1des

N g .
SN (15 The high seas are open to all .stat whether .
! coastal or landlocked. Freedom of the hi seas
is exercised under the conditions laid down by this
convention and by other rules ‘of international law.
It comprises inter alia, both for coastal and
landlocked states:
(a) freedom of navigation
(ﬂ (b) “freedom of overflight
*} (2) These freedoms shall be exercised by all states with

due consideration for the interests of other States l
in their exercise of the freedom of the high seas, ]
and also with due consideration for the rights under

C this convention w1¢h respect to -activities in the
area.

U Article 89 provides that no state can validly purport - I

‘to subject any part of the high seas to its sovereignty

and Article 90 providés that every state, whether coastal

or landlocked, has the right to sail ships under its flag

v on the high seas.
' ) Y.

~

Therefore there is absolute freedom of transit,
. over the high seas. This freedom is a rule of customary

"international 1aw which has been codified by treqtles.

R Tl
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. (b) The R1ght of Innocent Passage Across - -
C Terr1tor131 Waters ‘

K -

. The right of innocent passage is firmly established
-~ - ‘ ki ' ’ I
N ) ~ \
in international law. ..

-~ .There is a clear. preponderance of authority to the
- effect that this soverelgnty is qualified by
- :what is.knewn as the right of innocgnt passage, and
‘that this qualification forbids the sovereign

‘dctually to prohibit the innocent passage of Ty R
alien merchant vessels through its territorial . '

waters. (14) o~

~

The rlght of 1nnocent passage was recogn1zed by the . s
Geneva Convention on the Terr1tor1a1 Sea and Contiguous

Zone. It is stipulated that shlps of all states. whether

-

coastal or not shall enjoy the right of innocent passage

(15)

through the territorial sea. The coastal state has a

duty to give appropriate publicity to any dangers ta
. h
navigation, of which it has knowledge, within its terri-

torial sea and not to hamper the innocent passage.(lé)

No charge may be levied upon foreign ships by reason only
of their passage but the coastal state may levy tolls as

payment for speC1f1c services rendered to a foreign ship

such as pllotage or towage (17)

Thus customary international law as well as

international law as codified in treaties recognize the

?

right of peaceful or innocent passage through the territo-

rial sea. What then does innocent passage mean in this

context.

kv

v
21 )
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- ‘Looking at the two terms separately, the term
‘ 5

"pggsage" is defined by Article 14 (2) of the Convention

on the Territorial Sea and Contiguous Zone as navigation

through territorial waters. As a rule, it ;does not include

stopping or anchoring. These are permitted only\if ingcide-

ntal to ordinary navigation or made necessary by force

majeure or\distress.(ls) A g

A\
-15" v ’
.The term “innocent” is more complex. In the 1 l

! ‘ (19)

Corfu Channel Case it was held that it was  not the

character of the ship which was the ‘determining factor,

but rather the character of the passage itself. According
to that court, the question to consider is "whether the

manner in which the passage was carried out was consistent

with the principle of innocent passage”. The Genevd Convention

e e

on the Territorial Sea and Configuous Zone expressed the

principle underlying the Corfu Ckannél Case that "passage

1s innodcent so long as it is not prejudicial to the peace,
(20)

good order or security of the coastalﬂététe“. ‘Under " ‘
Article 14 (4) of this Convention, passage is to be presumed |
innocent until shown otherﬁise. Therefore the buréen is on
the coastal state to prove that the passage itself was preju- - 3

- . - \ o - ' . '
dicial to its peace, ‘good order ar security. «

The coastal state'ma& regulate, .the passage of foreign
bﬁips to gpérd against the possibility of passage being

‘dangerous to,its,sécuxjty; and if the passage is affected

“

.

.
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“or a fringe of islands by the use of a straight baseline

, ' L= -

ifi-a manner contrary to :the protective reégulations, the
£ - ! .
coastal state may point to the prohibited act or omission

as evidence of the violation.(ZI)

But it cannot prohibit .
(22) o L )

such passage altogether. The Geneva Convention

on the Territorial Sea and Contiguous Lone ‘grants. the

coastal state a general .power to take necessary steps in -

1ts territorial sea to prevent passage which is not 1nnocent,

~

(23) the coastal state may also suspend temporarlly in

specified areas of its territorial sea the innocent passage

P

of foreign ships if such suspension is essential for the {
B 1
t

protection of its security. (24) iy

- i
.
¥

Having ‘established that there is a principle of
innocent passage in international law, the question which-

arises is as to what waters the right applies. It applies

- I3

primarily to the territorial sea. 1t is this right of A

o Py

innocent passage which distinguishes the legal status of the
territorial waters from that of internal waters.. However,

the Geneva Convention on the.Territorial Sea and Contiguous

Zone extends the application of the rule of innocent passage
to "internal waters which previously had been considered as
part of the territorial sea or the high seas"(zs) but have

been acquired by states which have deeply indented coastlines

for measuring the breadth of their territorial sea in - -

accordancé with Article 4. ‘ -

- e g et . et
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(c) _Innocent Passage in a strait '

A strait may roughly be defined as a narrow passage .
connecting two sections of the high seas.’ The right of
innocent passage is not only applicable to territorial :

waters and to newly enclosed waters, it also applies to

i

strait; whether or not they are formed entirely from

terrltorlal waters.:’ ﬁnﬁgﬁince the right of innocent

passage in terrltorlal waters finds its legal justification

¥

in the wider principle of freedom of navigation on the high

seas, it follows logically that the same right should be

pgcognized'eépecially when the waters form the connecting

link between two parts of the high seas. On this issue, .

1 . o
Bruel comments: } . o . . e

v

...athe right of"” pas&age inoffensif” through -
territorial waters in time of peace for merchant
vessels...was sufficient, in the main, to
guarantee them a right of passage also in the
part of the 'territorial waters which lies in

d straits. (26) -

s ' »

i

.

The determining consideration is‘the fact that a strait

4

connects two parts of the'high sea. According to the

Corfu Channel Case the ‘test of the appllcablllty of the rlght .

»1..!'

parts of the h1gh seas and the fact that the strait - is
used in international pavigaéioé. Therefore, s0 long as
the strait connects twdlbarts of the open ééa and is = -
used for 1nternat10na1 nav1gat10n, the coastal state does

not possess the competence to prohlblt 1nn0cent passage.(27)

~tn
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The 1958 Convention on the Territorial Sea~and .
.Contiguous Zone gives recognipion»to‘the existence of the . .
. . right of inndcent passage in straits constituting territorial

waters. If Such stralts only connect two parts of- the

Y hlgh seas but are not used for 1nternat10na1 nav1gat1on, ’ R

they are governed by the general prOV1s1ons guarantee1ng ]

.
1
Y x
oS

the right of innocent passage through the terrlrorlal ,J‘

sea.Fzg) they have the same status as ord1nary terr1tor131

L4

waters and are subject to the same 11m1tat1ons. ThlS*

- also means that the coastal state may temporarily suspend R P

(29

innocent passage for security reasons=
connect two parts of the high seas and are also used for
\ - . [

) 1f such Straits s"
international navigation, they are given the same status ‘ !
* oo ¢

as the‘high seas, and a special provision appfiéé; not ’ T
only is the coastal state precluded from ﬁrohibiting,the

innocent passage of foreign® ships in such straits, buti it

may not even suspend it.(so)

v

The Draft Convention on the Law of’ the Sea (31) t L

establishes three categories of straits.. The first oategory~ . *

.includes straits used for international mavigation if a high

seas route or a routé through an exc1u51ve economic zone z

ool
of s1m11ar convenlence with respect to nav1gat10na1 and {
hydrographlcal characteristics ex1sts through the stralts.fsz)

To these, it is submitted, the freedom'of\ﬁqvigation analO*

. ‘gous to that of the high seas is_applicable.
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The second category includes-straits used for- inter-

exclusive economic zone and arother area of the. high seas .

(33) oo P

or an exclusive ggonomic zone. For these straits, the

(34)

“"right of trapsit"Japplies. “Article 38 (i)iof the

Draft Convention on the Law of the Sea (informq} text) \\§\

provides: , .

. 2. Transit passage is the exercise in accordance
. with this Part of the freedom of navigation and °
overflight for the purpose of ‘continuous and
expeditiou$ transit of the strait between one
area of the high seas .or an exclusive economlc
zone and another area of the high seas or an ¢
exclusive economic zone. However, ‘the ’
requirement of continuous and expeditious

transit does not preclude passage through the
strait for -the purpose of entering, leaving

or returning from a state bordering the strait,

. ) subJect to the conditions of entry to that state.

+

What does this May be drafts

“transit passage" entail?

submltted by the United States and the Soviet' Union may

provide a clue.. ln 1971, the Unlted States proposed the

. following provision:
Y ,

o N
i

. ' In ‘straits used for 1nternat1ona1 nav1gat10n
' ““between -one part of the high seas and another- *°
part of the high seas or ‘the territorial sea of
.a forelgn state, all ships and aircraft in transit -
. shall enjoy the same freedom of navigation and

overflight, for the purpose of transit through
. and over such straits, as they have on the high
seas.

(35) - ' .

+' Johm Stevenson in a statement to the Sub-Committee II

i

of the Seabed Committee on jﬁly, 28 1972, said:

The United States and others have also made it clear
that their vital interests require that -

I
»

- “

4 y . ‘ I
‘national navigation between one area'of the high seas or an

F
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; an agreement on twelve miles territorial sea be

coupled with agreement on free transit of straits:

.used for international navigation and these remaln
basic elements of our national p011cy thch we will

'not sacrifice. (36).

1

Fufther Stuart French, U.S. Depdrtment of Defence in a

letter to Senator John Ci Stennis dated August 11,

“1976 37 gaid:

T ' 3

1

N what we seek is freedom of navigation and overflight
‘ for the purpose .of transit in straits connecting

hlgh,seas to high seas.

The Soviet draft provided that. no

We oppose restriction of
innocent passage in such straits....

“state shall

be entitled to interrupt or suspend the transit -of ships

through straits, or engage therein in any acts which inter-

el

¢ v i . ,
fere with the transit of ships, or require ships in transit

4

of navigation™ on the high seas and "innocent passage”
e .

to stop or communicate information of anydkind.“(ss)

»  “Transit passage; therefore lies between “"freedom

United States negotiators believé_that'transit passage 1s

close to freedom of navigation avilable on the high seas.(sg)

s

In supporf of this interpretation it may be noted that the

definition of “transit passage” does include a reference to,

‘
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:However, Article 39 (1) prOV1des.'

Y
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" the freedom of nayigétion but not to “innocent passage."”
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'1. ships and aircraft, while exercising the right
of transit passage shall

(a)

(b)

(c)

(d)

Proceed without delaf through or over the
strait; .
Refrain from any threat or use of force
against the -sovereignty, territorial integ?ity
or political independence of states bordering
straits, or in any other manner in violation
of the principles of international law embo-
died in the Charter of the United Nations:?

Refrain from any activities other than those
incident to their normal modes of continuous
and expeditious transit unless rendered
necessary by force majeure or by distress;

Comply with other relevant provision of this
part.

b

Therefore, in order for passage to be “transit passage”™ it

must be effected without delay, not be a "threat or use of

2

"force against the sovereignty, territorial integrity or

political independence of states bordering straits,” and

not "in. any manngr in violation of principles of internati-

onal law embodied in the Charter of the United Nations.”

In comparison, high seas' “freedom of navigation” has no limi-

tations or qualifications other than the duty of reasonable-

ness. It is therefore submitted that the right'of “"transit

4

passage” is more or less similar to the right of innocent

passage.

The third category of straits are those linking high

seas or exclusive economic zones with waters subject to natio-

nal jurisdiction

(40) and those formed by an island of a

state bordering the strait and its mainland.(41) To these

the right of innocent passage avails.

)

(42)

-
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In-summary eof the law of innocent passage, it can be

t

/s ' ‘ :

// ’ R
Innocent yéssage is a right recpgnised under customary
internatfonal law, and not merely a privilege to be

granted ‘or refused at the discretion of the coastal.

State:

The innocence of the passége is determiped by refe-

¢ o 4
rence to the pature of the passage itself, rather - - s

v ) :
than th nature of the ship. ¢

“¥r
»

The right of innocent passage applies to merchant

- < !

ships and warships. The passage of merchant shipsr
may "be suspended t%hporarlly for securlty reasons,\
and warships may be expelled for refusal to comply :
with regulations of the coastal state.

. ﬂ:;'a‘

The right of innocent passage exists in the following

[

-

areas:

»

(a) internal waters néwly enclosed by straight
. ba;elines. ¢
(b) terrigorial waters, either along the coést
;p Oor in a strait. .
~(¢). straits connecting two parts of the high sqas,'
: -

or one part of the high seas and one part

of territorial waters; if they are used for
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, international navigation and there can
r .

be no suspension of the right of innocent

cnT s passage.
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Transit Rights Granted by Treaties

* k!

3

Rights of Passage over land territory
: -

Turning from rules of Cdstomary'lnternational Law '

. governing transit rights to the law as stated, in the various

relevant treag}es and conventions, there are two classes

of t;eaty that deservekconéideration; Thdse'which relate

to rivers or other international waters and.tho;e which rélate
£0'transit over land. In both categories there may be found,

treaties dating back to the eleventh and twelfth cepturies

which reflect the concern for freedom of transit. As early

as 1171 Ferrara undertook to&ards Venice, Bologga, Mantua,
Milan, Modena and Ravena “to open the waters of the P0 freely

to all men, to keep them open, at no time.to close -them

and to observe this in good faith and without any fraudu(43)

In the same era Venice promised Milan to keep the roads

within its territory " .open and safe.(44)

L]
’

L
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The most important point in the development of the

principle of freedom of navigation on international rivers

began in 1792, when the Scheldt was declared open by France

on the grounds that "a nation cannot with¥ut injustice-

o i

pretend to the right of exciusiVely occupying the channel

.
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' ¢ cannot. in’ :espectﬂof commerceé be prohibited by anyone

iﬁﬂyentions existing or hereafter to be agreed upon, the

of a rlver, and hlnder the nelghbourlqg peoyles who

border on its hlgher shores from en;oylng the same '

advantages, (45L‘ In 1815 nav1gat10n on the Rhlne L’ )

s . -~

was declared tp be "free from the ,point where t%e river - 3' T
.becomeé nav1gab1e~unto the sea, and v1ce versa and L
. 48).
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.o During the.late nineteenth century, agreements dealing

with rights over land became numerous. The United Kingdom;

o~

agreéments with other colonial powers defiﬁing their

respectivé spheres in Aftica contained assurances of freedom ~

of passage without hinderance of any description.(¢7) o

-
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- -

A3 4

After World War I, nations eager to make peace and

to preveﬁt future war éigned the Covenant of the League -

" -

of Nations the main aim of ‘which was to,prohofe interhational

cooperation and to’ achagye 1nternat10nal peace and sécurlty 10

-

(48) In the field of promotlon of internatidnal cooperatlon, !

Article 23 (e) ef the Covenant prov1ded that “subject

to and 1n,accordance with the prov1510ns of 1ntérnatioqa1 ) ‘

members of the league.....will make provision to secure ° ‘ *

and maintain freedom of communications and of transit and ' (

equitable treatment for the commérqgfof‘éll members of the

league. 1In this connectlon,,the speclal nece551t1es of
N

the reglons devastated during the war 1914 1918 shall be 7.

¥

borne in mind:"{49) o ’

.
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However this artlcle was not’ mandatOry.* 1t dld not .

make 1t an obligation that member states should accord other

member states of the league freedom of communications QT of

v @

tranSit through the1r~terr1tor1es. It was rather a suggest-‘ s

.ion. that the pr1V11ege of . freedom of communications and - of

-1,

tran51t should be accorded to member states "to facilitate
. lp .

o

‘commer01a1 develdpment espeéially 1n view of .the fact | '

that the First World War had devastated most of the member
‘states. - As explalned 1n an advisory opinlon of the Permanent

Court of International Justice (Railway Traffic Between

Lithuania and Poland) this provisidn did not imply any speci- .
fic: obligations for the member states of the ‘League of

Nations “to open any partlcular lines of communications...
specific obligations can only arise...from 1nternat10na1

conventions ‘existing or hereafter to beagremiupon «for

ihstance -"from general conventions to which other powers .

‘may accede at a ‘later date” as stated in theé preamble to the'

Barcelona Convention on Freedom of Transit."(0) -

> s

!

Similarly; the United NationSHCharfer fails to ) -

‘

impose any specific obligations on ‘members regarding the -

grant of transit rlghts. Article 1 (2) of the Charter - ains

at achieving "international cO-operation in solv1ng inter~

4

~ nationdl problems of-an, economic" chhracter. By Article

)

13 ‘the Géneral Assembly is charged with a duty to 1n1tiate , L

¥

studies and make recommendations for the purpose of promo-

ting 1nternational co-opération 1n the economic field.
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specialised agencies, concerned.
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Aécof&ing to A}tiéle 55 “the United Nations shall , .~

"~ N -

promote solutions of 1nternat10nal economlc + s CO- operatlan
- and by,Artlcle 62 "the Economic and’ Soc1a1 Counc11 ‘~3
may make ér'initiate studies and geports ‘with respgpt. I
‘to ;ntgrnational economic,...matters: and may make redomm-

endations with respect to any. such matter to the Genmeral

i ar . * .
Assembly, to the Members of the United Nations, and to -the
N B

¢ -
ro-e

However, despite lack of obligatory provisigns requi-

“

ring member -states to‘grant transit rights to eacﬁ_othéi.
.pursuént to Article 23 (e) of the Covenant of tﬁe ﬁeague

of Natjons, pr;gress was achieved through the Consiitutipﬁ.
in 1921_of the Communications and Transit Orgapiihtjoﬁ-of

tbe Leégue. As stated in the League:of Nations; =

4 -t

‘

the war.accentuated the economic-interdependence of
the nations of the world, and ‘the questions-of
international transport by land and water became of

., considerable and political importance and urgency. :
This was particularly the case in EuTrope where . g

- large area which had previously been economic
units -were broken up into a position to be self-

- sufficent but determined to retain.their-political

" independence. In order to deal with'-the resultant

> prohlems, the League appointed the advisory and technic-
*_-al ‘organization for communicatioms and transit.(51)

- » N
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The purpose of the organization was-to facilitate inter- S

national co-operation in the field of communications and
transit, and in particular to help the Security Council '

. d@nd the Assembly to accomplish the work entrusted-to the

. .
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League by the Coyenant.
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The achlevements of the Communmcaxlons and Transit

-

Organlzatlon which are of relevance to chls paper are bhe

N

conc1u51on .of the followlng Conventlons deallng with the

problem of traﬁs1t

(1) - Conventlon and Statute on Freedom of Tran51t
.. of 20th april, 1921.?52) L
S - “ S L Lo -

(ii) - anfeﬁfion—end Statute on the Regime of

AwNeVigéble Waterwayg of Internatibﬁel Concern
) of 20th April, 1921.(58) |
< o ! T,
' (iii) *,' Coﬂéentiog end Statute on the Interngt;onal

1933, (54

which are considered in turn hereafter. -

P

, : 'Regiﬁefof=Réilways of 9th December,

1
>l

(1) The’Cehvention‘and-Stétutesen Freedon of Tramsit

- A general Conference on Communlcatlons and Transit

was held at Bafeelona 1n March 192&.

#

‘Conferenne was to deal with tran51t ‘and waterways throughout

The oBJect of the,

the world., Member states at the Conference .agreed on a

PR

Conventlon and Statute onuFreedom of Tran51t. The .applica-

‘tlon.of the Statute is to tran51ﬁ‘traffic only, Article 1

LR

of the Statute defines “traffic in transit” as the passage

BN

of’persons,tbaggage and goods; OﬁAYESSéls and of other.means

of transportation across the-territory under the sovereignty

-

-~

<
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.cempiete Journey, beglnnlng and term1nat1ng beyond the

4

or authority of one of* the contractlng states, when the

v-— ~

passage across such tertitory is only a portlon of a ‘

~
e

Ps

"frontlers of the state across whose - terrltory the tran51t -

takes plgdé. e " | -

L

. - The particular traffic to which the Statute applies

was forther restricted by being applicabie only to - .

tfaffig bykfaigs or waterway and did not extend to traffic

by air or by-“road.  As Toulmin comments, if transit -

traffic is to be given freedom of passage, it mustatraﬁel_

by routes upon which it can be ea511y d15t1ngu1shed aid

(55)

controlled. This can be ascertalned from Artlcle 2

of the: Statute which prov1des that the measures taken by
; ‘.

the contracting states for regulatlng and forwatd1ng traffic

across their terrltory shali faC111tate free transit by

P

rail and waterway on

RZ]

\§0u§e571n use convenient for. inter- 7.

B - -

national transit and that contractirg states will ‘also :

+ B

allow transit in écgordance with the customary conditions’ ‘
I3 ¥ i * ¢ 3

and 'reservations across their territorial waters. By,

'

providing for transit rights by the routes where such

¥
{ a

traffic_can be easily identified, the contracting ‘sthtes

had. their sovereign rights in mind and were not going

to’allow the Statute to infringe upon -these rights.

3
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'Thus aftef‘granxiné the right of passage by rail or water-

wax in Article 1, Ehe rest of th %provisions of the Statute

il
freedom of tran51t need not+ apply.

3 A
X

(56)

~

\
e 4

Article 5 provides that no contracting state is bound

] , . h o, N . ‘y
to accord transit for passengers whose admission into 1ts

‘terrltory is forbidden or /for goods whose importation 15

prohlblted either on grounds of publlc health or securlty,

4
o ’ N

or. as a precautlonvagalnst diseases of animals or plants
or is- regulated under geﬁeraficonventions.
]
The Statute only applies as-between the Contracting
Parties.. Beneflt to non-contracting Partles was spec1f1ca-

11y excluded by Artlcle 6. -

1, o . ¢

. Contracting Partie¥ were allowed to deviate from the
provisioﬁs of:the Statute. In case of emergency affecting
the safety of’the,vital i'tefesté*of«a state, a contracting
party may deviatexfrom the. provisioné ofythe statute for °
“so “short a t1me as p0351ble . Futhermore, under Article
12 any contracting party\whlch could establish a good case
against the qullcaplon of the §tatute in some or all of

its territory, on the grounds of a grave economic situation

arising out of the acts dof devastation occasioned by the

First World War, was to be.relieved temporarily of the

obligations arising thereunder.

~

...
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International Treaties, Conventions and Agreements_
existing and inconsisteat with the %fatute weie not-
abrogated but the Conbratting Perties wefe.bound to bring them
into harmony with the gtatute so far as possible. A

‘ ) RS

Finally, Article 13 provined thht any dispute which
may arise as to the 1nterpretatlon or appllcatlon of the
Statute which is not settled directly between the parties
themselves shall be brought before the Permanent Court of
Justice, unless, under a spec1al agreement or. a general
arbitration provision, steps are taken for the. settlement
of the dispute or some other means. In order to settle
such problems in a friendly way;-Article 13 further provides
that Contracting States undertake,abefore resorting to judi-
cial proceedlngs, and ‘without pre3ud1ce to the powers and
rlght of action of the Council and Assembly, to submlt such
disputes’ for an opinion to anybody established by the League
of Nations, as the advisqry and technlcgl organlsatlon of
the members'ef the League in matters of communicatién and-
transit; in urgent cases, a preliminary point may recommend
éenporary’measures‘intended, in particular, to restore
the facilities for freedom of transit which existed begone

\

the act or occurrence which gave rise to the dispute. \w’“!
Further developient of freedom of transit can be
observed in the Geneva Convention on the High Seas 1958(57)

which contained, for the first time in a multilateral inter-
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a

national instrument, an explicit acknowledgement in general

terms of the right of states without a sea coast to free
access to the sea. Article 3 provides: ' R

b

1. _In order to enjoy the freedom of the seas
on equal .terms with coastal states, states having
no sea coast should have ithe free access to the sea.
To this end, states situated between the sea and a
state hav1ng no sea-coast shall by common agreement
with the latter and in conformlty with existing -
conventians aécord:

a) To the state having no sea-coagt on. a

basis of reciprocity free tran51t through
their terrltory

The Convention recognizes the need of ‘a land-locked

state to have free access to the sea’ but does not grantn

,fhe freedom of transit. It only encourages the states

concerned to, by mutual agreement, grant each other—this

freedom of transit and if need arises, on reciprocal basis.

+

- . v
¥

>

-l € Conventlon’bn Transit Trade of land-locked States

&

1965.(58) by Article 2 provides: . -

Freedom of transit shall be granted under the
terms of this Convention for traffic in transit and
means of transport.

v

i
- -

The quesfion’arises; Is this a general right of the land-

5 i

locked state over the terrltory of a state separating- =
it and the sea? The preaﬁ%le to the Convention rec1te§
Articles 2 and 3'of the Convention on the High 5935(59) Qﬁd

. - N -\A
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rlghts are to be granted by agreement of both states anid on

the basis of reciprocity. - L | gy
PN - \’ - " '

_tion, Informal Text)c6 ) provides by Art1c1e 125 paragraph N r

- wn o . v o= T N int
, - 40 - - . . B
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reafflrms the principles adopted by the United Natlons

2

Conference on Trade and’ Development whlch are as follows. . o
i * ‘ “ v ’ ’ ' )
. e f B - - s - ’

o
# ‘ . \ 2

Principle I: The recognxtxon of the rlght of each
L land-locked state of free access to the
! ... sea is an essential principle ‘of inter-

: , national trade and economic development.
Pr1nc1p1e I1I In order to enjoy the freedom of the seas
N ron equal terms with’ coastal states, .
states haV1ng no sea-coast should have ~ -
s free access to the sea.... .

'

Prlnc;ple IV ' In order to promote fully the economlc K
. - development of the land-locked countries, L
e the said countries .should be’afforded I
X ‘by all states, on the basis of recipro- \
_city, free .and unrestricted transit,
in such a manner that they have free
access to regional and, international
. trade in,alldcircumstances and for every
- type of goods. . . '

It appears therefore, that if the‘freedém of'frans%t is
for the purposes of the- land locked state to enJoy the

freedom of the sea then the state which sgparates’it from A

N
N

the séa.shall give it-free access to the sea. However, if

v N

the freedom of tran51t is for purposes of trade, then the

. 3

1 v !
£y 1 : -
\

The Convention on the Law of the Sea (Draft, Cbnven-

-

11 “that land- locked states shall have the rlght of access e

to and from the sea for the purpose of exerc151ng the rlghts f}

provided for in thls‘ConVentlon 1nc1ud1ﬁg those relating . "

.
4 A v - P
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“».«each oﬁher, or whether th;y run through several states, and

to the freedoms.of the high seas-and the commdn heritage
of mankind. To this end, land-locked states shall §njoy
"the freedom of transit through the territory of t%ansit

states by all means of transport.’

Here ‘again the stress is on the fact that the freedom

of transit is granted only for purposes of enjoying rlghts

granted by the convention in territorial waters and on the

high seas. But does not extend these rights for the,pgrpo-

ses of trade and commerce. - : RN

(ii) The Statute on the Reglme of Nav1gable

Waterways of International Concern - ¢

1]

'Internal waters include all lakes and rivers inside
a state's land territory as well as the waters on the

landward side of the baseline of the territorial sea, ports

(61)

harbours and.historic bays. An international river is

‘a navigable river which flows through the territory of two

(62). . -

or more states. In theory and in practice, rivers are

part of the territory of the riparian state consequently,

\éf?a river lies whol{y,'that is from its}sburce{to its mouth,
wifbin the boundaries of one and the same st;fe,'such étate
owns it excfusiv¢ly- These are known aswpationai'?ivers.Féé)
But.ﬁany fivérs do noi run through the land of one and the
“same state only, whether they are so called "boundary rivers”,

that is, rlvers whlch separate two different states,from




- ‘ -~ several states between their soq}ces and their wmouths. Such- - C
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() are therefore riamed “not-national rivers”, such rivers are 7
.not owned by one state alone. Boundary rivers belong to
‘the territory of the states they separate, the boundary line

running either through the middle of the river or through

the middle of the so called mid-channel of the river., And

i
A

rivers which fun through several ,states belong to the

"

iy territories of the states cpncerned.(64) There is however

another group of rivers which are navigable from the ‘open.’’

-

sea..and at the same time either separate or pass through

rivers also belong to the territory of'the,dffferenp states - |
rers (65)

5 concetned but they are named international rivers.
% - PR o

In

- I -

- N I3 « ' o« -
the absence”of treaty arrangements to the contrary, rivers,

(:} ar¢ as much as any other land territory subject to territo-

R rial jurisdicﬁion.(66)‘ T, . o -
Q ! . .« - . i ¢ )

-
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The Statute on the Regimé of Navighble Waterways

. : of International Concern accorded fregueiércisé:of
.navigatidn on navigable ‘waterways of‘infernatiohal_conéern ;o
to the vessels of all ‘contracting states.(ﬁj) Article 1

(1) specified the navigable waterways to 5e “all‘pa}tg,whiﬁh
.are paturally navigable~to and from the sea of a waterway

which in its course, naturally mavigable to aﬁd from the -

sea, sepératgs or traverses different statés, and also

-

-any part of any other waterway, naturally nayigable to and

«

(Mx from the sea, which connects with the sea a waterQay naturally

navigable which separates or traverses different states.”

1.
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The pfovision for the settlement of disputes is generally

(68

the same as the transit statute.

By Article 13 of the statute agreements in force
relating to navigable waters, concluded by the contracting:
states before the coming into force of the statute were not

7y

abrogated. Treaties p?ior to the convention and Statute

R

on the Regime of Navigable Waterways of International Concern

granted a right to the free passage of certain individual

ety

rivers, usually on a reciprocal basis as between riparian

i

states. The"treatie§ of the nineteenth and twentieth
centuries which provide for a right of free navigation

‘of the rivers with which they deal have their common ancestry
in pr?qciple I1 of t@e ArticlesConcérning the N;vigatron of
Rivers which in their Navigable Course, separate or tross

different states adopted at Vienna in 1815. (69)

i

.are Artlcles Concerning the Navigation of the Rhlne 1815(70)

Examples

and the Treaty of 1856 regulatlng the statute of the Danube(71)

I L

In the Case Relating to the Terrltorlal Jurisdiction of the

———

International Commission of the River Order the Permanent

Court of International Justice adverted to the fact that

“most previous treaties”™ (prior to the treaty of Versaif&ss)

had limited the right to ripanién states alone. %) ~

o

1 1, ot

23§pite the existence of treaties which grant a right
, . oy
of free navigation on international.rivers to the vessels

of-all nations, the practice of opening such waterways to gene-

-
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_ states.

a1 usage has not been universal. (73} Treaties which relate
to nav:gable waters forming part of an 1nternat10na1

boupdary between two states give equal rﬁghts to tbe.nationals

of both rfpafians¥(7ﬁ) To this category of arrangements

belongs the Boundary Waters Treaty of 1909 between the United

States and Great Brita&n which provides that the navigation

’

of all naéggable boundary waters is to. continue “"free and
open for the purposes of commerce of the inhabitants and

the ships, vessels, and boats of both countries equally..
(75) o ‘

The' question which remains to be considered is whezrcr

S

the right d{ free.passage over navigable waterwdys 1s an
accepted right of customary international law. Each river
which is opened to international navigation, the understa-
nding‘is that the management is a special one appliecable

to that waterway alone, constituting ﬁarticularninternational

law for that river rather than reflectlng the principle
(76) The cont1nu1ng existence of.river ,

: : 4
regimes which accord rights of passage only to riparians

of the lex generalls.

. g . . ' .y T

is an indication that a general right of free transit §s
not recognized by international law. FPurther confirmation
of this view is the fact that the Barcelona Convention of

1921 on the Regime of Navigable Waterways of International

¥
Concern has been accepted by a restrlcted number of

(77) (78)

In theNFager Case in which the question

0f-a right of free passage over ariver flowing through

two or more states and affording access to the sea arose, a

.conclusion  was reached which - ,suppnrfs the
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contention that there is no general right of free navigation.”

[ _ S | .
- - .

Tran51t By Railway And By Roaﬁ .

.

Transit rights by way of railways and roads have been
maiﬁiy granted under-bilateral agreements. The Stétﬁfﬁ on
the International Regime of Railways pro?ided fpr t¥e

- exchange and reciprocal use of rolling stock. The movement
vasuch rolliné stock was the responsibility of the railway
undertaking of the Eount;y where the movement took place.
Sﬁch transport would ndot be considered as‘internafional
transit, that is, the movement of traffic by a carrier of one
state over the territory of the other state. By éubsequent
bilaterai agreements train traffic across the territory 6f
one state (79) have been permitted through traffic. However

what is not clear is whether the traFfic 1n tran51t~uses ) ‘

the‘rallway rolling stock of the country through which they

)

transit or not. - '

In the. field of road.trahsport, except by virtue of some

bilateral agreemenfs,(so) there is no ;nternatlonal rlght of

way for commercial road transport whether passengers or

goods. ' ’

From the Barcelona Conventlon andetatute on Freedom of
Transit, the Geneva Convention on the High, Seas, The Conyen-
tion, on Trau51t Trade on Land-locked States 1965, The

Draft Convention on the Law of -the Sea andﬂThe’Ba}ce;onaﬂ

. . : o 5
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Statute on the Regime of Navigdble Waterways of International

Concern can it be said that the right of access to the sea

\

of land-locked states have developed into the concept of

A

freedom of transit? | . N .

i o -

- It has,been‘arguea (81) that the existence of a Tight

of transit ‘may be said to depepd tpon two basic conditions;
fir§t the state claiming the right of transit must be able
to justify it by reference to considerations of necessity’
or convenience and secéndly,the exercise of thelright must
‘be such as to cause no ﬁarm or prejudice to the transit
state. In distinguising the idea of “necessity” from the
'idea of “convenience”, convenience may be desqribéd és’thc
existence of a bona fide “and legitimatg ingerest; Article'z
of the Barcelona Statute on Transit provides that fteé

g

transit shall be facilitated by the states concerned "on

u

routes jin use convenient for international transit”. This

meant that althdugh the beneficiary state was not enti;led

~

to require construction of new routes, in claiming the

use of an existing route, it was obliged to show its
convenience and not necessity.

e
LS

Necessity is a bit difficult to explain.  (In its"

judgement in the Corfu Channel Case (82) the International

Court of Justice said:

.....the decisive criterion is rather (the strait’s)
geographical situation-as connecting two parts of the
high seas and the fact of its being used for inter-
natiQnal‘navigation. Nor ‘can it be decisive that this
strait is not a necessary route between two parts

of the high geas, but only an alternative passage
between the Aegean and the Adriatic Seas. It has

“

N
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nevertheless been a useful route for . , Y
marltlme trafflc. v :

'-..-/”" ! Ty N [ e
. -

From the passage it can be concluded that a cﬁanngi can. be

K ¢

. an. internatdonal highway'even‘though it may»not’be a

necessary. or essent1a1 route and that it acquires its:

- chHaracter as an international hlghway from (a) its geograp-

hical situation as a connecting 11nk between two parts

- %

of .the high seas and (b) its use as a route for maritime o

-

traffic. Applying this féasoniﬁg to passage over the
ter%itory of a state the emphasis is placed on the fact

of its geographical situation as a potential communication

link. Hence the geographical situation is the necessity.

2

Another concept to which consideration'may’be given

when con51der1ng the existence of a right of transit is that
of “the way of necessity”. “Necessity” here' suggests,that
no alternative- means of transit is available and that i

unless some.means is made available the state requlrlng

it w111 be unable to suryive as an 1ndependent‘state. This

3

concept of "a way,of necessity” is a generalization of

s rules to be found in Roman and English law accordlng to

whlch the owner of a land- 1ocked parcel of land enJoys a ‘
rlght of way over his neighbour's land.so long as the nece-
ssity for such a .right of way exists.fss) The concept of
“way of necessity” can be tractd_in the 1nternat10na1

conventions. 8% ¢ . ‘ ‘ ' ..

L

Jp—




~~ffleld was of the view that the states had a rlght to prohlblt

navigation in r1ver5‘f10w1ng to the sea if’ it was necessaﬁy

[ . to the. peace, safety and Lonvenlence of heT-OWn citizens:

¥
[ ~
! ”

to the transit state, permission to cross cannot be lawfully

j - refused (869 But,  the discretion tb &etermlne what

»

cond1t1ons may or may not give rise to the Tlght of transit
| ) , lies with the trans1t state. These 1nterests of the- tran51t

| ‘state have also been recognised in 1nternat10na1 COHVentlonS.

O | (87) ' | ¢ N -

e

"

A - : -, ,
\ngence other than for reasons -of the security or-

legitimite interests of the transit- state, a land-lockéd

- country may claim access to the sea for purposes of enjoy-'

N \ ing the freedoms on the high seas oniyx over the territbry ’
of a transit. state as.a right although it cannot be arguéd
. _thatthe right has developed .into a norm. of customary

international law. Therefore the prlnc1p1e of the freedom

R of transit, other than the freedom of tran51toover the ‘high

- -

'seas and the right of innocent passagelthrough terrltorlal
\\' waters and through straits ‘dogs not ex1st except by treaty

(n) ) and only between The partles to that treaty.

3

3
\ 1l

f > hs - A - o
\,\ N s 7 ‘ ‘ x'\ ¥
"(:) IR . " The second condition upon which the existence of’
right of transit was said to exfét\wéé that the exercise~ .
; _of the rlght nust be such as to cause no harm or prejudlce -
) 65y b )
- : . to the trans:t state. In the Faber Case Umplre u-

-

; Therefore, it has been argued that in the absence of- detplment_

~
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Grant of Aerial Transit Rights. ...

" The Chlcag_ Gonventlon 1944 oo < i ] e l
i N » ’ ' .
L1ke the treatles on nav1gable waterwaxs and on

o

.land-borne transport the Chlcago Conventlon starts - -

w1th the, recogn1t10n that every state has complete and
exclusive sovereignty over its land terrltory and the '

airspace above it. It grants tran51t rights to aircraft

of otherpzfntgacting partles and spec1f;ca11y excludes

state aipfraft e.g. aircraft use&vin military, customs

and police servites; pilotless aircraft and aircraft

operating scheduled international air services from

Pl

enjoying the transit rights. ) .

'§on-5chedd1ed Internationai Air.Services T

Arficle 5 of the Chicago Convention 1944 provides:

2

- Each Contractlng State agrees that all aircraft
" of the other Contracting States, being aircraft
.not engaged in international air services shall .
have the right, subject to the observance of the
terms of this Convention, to make flights into
, or in transit non- stop across. its, terrltory....
- without the necessity -of obtalnlng prior permission, !
and subject to the right of the state flown over
to require landing. Each Contracting State
. nevertheless reserves the right, for reasons of
! safety of flight, to réquire aircraft desiring to
proceed over regions which are inaccessible or
. Without adequate air andwnav1gat10n facilities to
follow prescribed Toutes, or to obtain special
permission for such flights.

r s

-~ The right is granted by a contracting state to a
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conxxaciing state.” The expies§ion “all aircraft of the

. o+

other contracting states’ fefers to aircraft registered

in, and iherefore,~according to Article 17, having the

r

nationality .of other contracting states. The phrase

“not eﬂgaged“'méans not cngaged at the time the right is to

exercised. This médns that ajircraft used at times for

scheduled services can claim rights conferred by Article 5
if they are not engaged on .scheduled services at the

moment.

The convention grants the right to fly over a

‘contracting state's‘ténritorY’tq aircraft of a contracting

state, not engaged in scheduled_ international air -

services but does not define the,words~"§cheduléd'in;érnational
air services", ‘The Internatiohal Civil Aviation Uféanisa-, "
tlon presented the follow1ng definition for the gu1dance L

of the contractlng states 1n the 1nterpretat10n or appllcn-

~

tion of Articles-5‘and 6 o£ the Convention:

’

a4

- \

. A scheduled international (air service is a ‘series
of flights that possess all the following

) character15t1cs‘ . . v

(a) it passes through the airspace over the
" territory . of more than one state;

(b)‘ it is pérfdrmed'by an aircraft for the
transport of "’ passengers, mail or cargo
for remuneratlon, in stch a manner that

“each fllght is open to use by members of the
public;

-~ . °

(c) = It is operated s0 as to serve traffic between ”
‘ the same two or more points, either = T

- . &
“
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according to a published time= .
table; ‘ -
- orT
(ii) with flights so regular or frequent
" that they constitute a recognizable
systematic series.(88)

L3 - -~

The definitign was maintained without any amendment
by the Second Air Transport Conference held at Montreal
in February, 1980?89) The Council further defined the
‘applicability of the de%initiop. The definition encompa-
sses a service'&h&ch is part of an international network
of services, operating according to a published timetable;
a service where the oﬁ-demand passenger has a rea;pnable
chance of securing accommodation; a service which normally
operates irrespective of short term fluctdation in payload;
and a service whére stopover and‘infefiining facilities
are offered to the user with the;éppropriate ticketAor
air waybil;jasubject to relevant internativbnal agreement,

if any.(go) ‘ i

A service which operates frequently and régula?ly
pursuant to a charter contract wﬁth one or more charterers.
with the intention of coveriné the entire capacity of
the aircraft may bé) at the discretion of states; class--

ified as a scheduled service,(gl) i

It is.emphasized that the main elgments, of the

AS

definition are cumulative in their effect if, for a series’

by 4t
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of flights, aﬁy one of thelgharaéferistics (a), (b) or.

(c) is missing, the series: cannot be classified as a

5 }
scheduled 1nternat10nal air service. (923 In order to

-co#ggltute a scheduled 1nternat10nal air service accordirg

T

to the deflnltlon, a series of -flights must be performed
in”, such a manner that each fllght is open to use by menmbers
of the public. This does not mean that all the flights

of a series can be classified as non-scheduled if one of
them is not open to the public, since that one could be
excluded from consideration and the remainder might .then

form a series that could be classified as scheduled. . A

service may be regarded as open to the public, notwithstand--

ﬁng certain restrictions, which relate, for example, to the

time of reservation, the minimum length of stay, or the
obligation to deal with an -intermediary. It is the duty of

each state to assess the scope of the restriction in

“respect of an air service which may be regarded as open

Y N

to the public and decide whether the restrictiOns are so

-

substantlal that the service' should be considered as

non-scheduled. (93)

‘

A’scheduled international aift .service must in, the
first pléce consist of a series of flightsl_ A single flight
by itself could thﬁs'not constitute a gched@led internat-
ional air service. The definition does not{state how many

flights are necessary as a minimum to comstitute a series

in this sense. For the purpose of considering whether any

t

s

’

4
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series of flights éonstitute a scheduled'iﬂtbrnational air
service, any fllght or fllghts fulfllllng the condltlons
‘miﬂbec1f1ed 1n the definition can be 1nc1uded and any f11ght

or flights not fulfilling those conditions can be excluded.

4

Where the existence-of a scheduled international air

-

. . R N ) L
. service, as defined, has been estab11§hed, all extra.

flights associated with that particular service and.open

to use by members of the public are part of the same

\

service. The non-revenue flights of commercial operators
are, however, classified by the defénition as non-scheduled

even if operated in close association with a scheduled

8

international air service. -

. The definition does not state thdt all the flights

of a series constituting a schedyled international air o

service must be operated by a single operator, since it s
is possible for more than one operator, to participate

in the operation of such a service. In sub-paragraph (c),
however, the;definition states that a scheduled internaf&on—
al air service is a series of flights‘thgt is operated

in a certain way so thdt a number of unrelated flights,

not operated as a series, -cannot be classified as a -

i

scheduled international air service. . ) .

v ¥

As for the concept of it being a “transport® service,

a series of flights must be performed by aircraft for .

the transport of passengers, cargo'or mail in order to

v
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N S Ny
constitute'a scheduied intefn&ti?ral‘alr‘serv1Ce

4 I

accord1ng to the. def1n1tLon Thuis a series of’ fllghts : .

N .

"performed for other purposes, .such for example as .. ’
training -or crop spraying, could not be regarded as
scheduled Anternational a1r services even if 1t fuffllled
the other elements ;f the defﬁnigioﬁ: ' Cos
- LT -a
. The refusal.on 'the paftﬁof the operator of air
service to carry‘special and limited categbries of traffic

would not of itself prevent that sérivice from being

-

considered open to use by membefé of the public in the sensc -

-intended in this element of the definition. Restrictions

placed by goverﬁments‘on.the ciésses of traffic permitted

to be carrled by 1nternat1qna1 air serv1ces would also

not of themselves prevént such act1v1t1es from be1ng~

50 con51dered, S IR

P .
“ . . v s

\
N

The fact that the. right is only enJoyed by a1rcrafti
of contracting statés, and’ not those belong1ng to npn-

contracting states conforms with the\prunc1p1e that the '

. freedom of transit, other than innocent passage through

('r

territorial seas, does qoﬁ exist except-by an agreement
and only between parties-to that agreeément.

" \
o

(94) '

In Public ?}osecd;of v. Drouillet ‘a French

’

subject, piloting‘a private aeroplane with United States
” < ° ~ . R } 5

papers on board, alighted at ;n‘aerodrqme at Villaceublay.

« ¢
N <
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He came from Havre. He had no special authorization

from the Aif'Ministry to fly over French territory. The
United Séaies of America were mot party to the International
Air Navig;tion Convention of 1919. There was no special
treaty‘hetweem the United States and France on .the subject.

The French Law on Air Navigation of May 31, 1924, provided

that the aeroplane; belonging to states which were not

parties-to the Air Navigation Convention'of 1949, Sr/yhich

had no special treaty with France on ﬁhe matter, shall not '

-«
'

»fly ‘over French terrltory without spec1a1 permission

4

from the Air Ministwy. The court held that the defendant '

was” guilty of a violation of the law and said: g

Te United States of America not having .signed
- ﬁy Convention for aerial nav1gat10n with Frqg;e,‘
e registration and navigation certificates
granted by the proper authorities of that
_country do not make lawful any flight above
French territory. A special, authorization
- granted by the Air Ministry is necessary for
the flight over the territory even for a
Frenchman whosc aeroplane is registered in
that foreign country. Having no authorization,
the American aeroplane flying over French terrltory
ought to be considered, as regards French Law,
as without papers on board.

The term “aircraft of the other contracting states”
. means aircraft registered in, and having nationality of
a contracting state in accordance with Article 17.

=

-Aircraft en?oying transit rights conferred by the

Chicago Convention cannot expect to enjoy the same when

RE
o~ 1
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the state overflown denounces the convention ;n accordance
with‘Articlexds.
! . .
' "According to Article % pq;qéraph 1, the aircraft
not engaged_in the operatioﬁ of scheduled international
air services are entitled to fly over the airspace of a

%

contracting state without the necessity of obtaining
- o B 1

prior permission but the statejoverflown may require .

landing. . U AR
“ % - i . ’ -

The fact that an.aitcraf£ which lacks one of the

-

characteristics for aircraft operating.scheduled'@htcr-

national air services as defined by fhe‘Councfl of the ~
Internat10na1 C1v11 Av1atlon Organlzatlon is the alrcraft
governed by Artlclegf of the, Chlcago Conventlon is

amblguous and:does not specify what type of aircraft the
drafters of the Chicago Convention may have had lﬂ mind. Lo
The First Assembly of the Internatlonal C1v1l Av1at1on
Organlzatlon, while dlscu551ng the‘dlstlnctlon between |
scheduled and non~schedu1ed operations, commented thét~"‘p»

to the Second World War the air serv1ces normally referred

to as scheduled services™ formed a class that was so

~distinct as to need little definition. Any air transpart :

v

company that wished to attract a substantial amount of - e

bu51ness had not merely to run a schedule, but had to L
advertise that schedule as w1de1y as p0551b1e. Companles

running charter or taxi services found llttle

-
\
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O demand and were able to operaté.only relatively small N ;

. aircraft at a paés’enger—mileage charge cmisiderably o -

! (95)

'above the scheduled Serv1ces rates. From that. comment

it appears that a1rcraft not, engaged in the operation of

scheduled i{lte.rhatignal air services but transporting passe- .

ngers were very few, .especially in view of the fact that . :

. - . -
’ s a—

they had to charge more mthanvthe scheduled airlines did. . L

R7 - . - <

2. Consequently, it is submitted that the drafters of the -

Chicago’ Conwention may have had in mind the following

aircraft operatmns (96) e , ‘ R L

y -

(1)

@,

(3)

(4)
‘40(5)

o

: T16)

-

(2)

~

(7))

. .- ~
aircraft carrying passengers on taxi basis,

aircraft providing ambulance or rescue faci-
litieS, | ) -

. , . AN
aircraft carrying emergency food and medical
supplies,
aitcraft training or testing pilots,

aircraft used in aerial ;-pho‘teg.r«aphy and -

*

- advertising,

aircraft used in crop dusting,

.

ney aircraft being flown from the seller cou-

nfry to.the purchaser country.

4]

“The Paris Agreement qn Commerc1a1 R1.ghts of -

Non- scheduled Air Serv1ces in Burdpe 1956 seems to support

R

- C) that v1ew. Its list of ﬂi‘e a1r ‘services whlch do not harm ’
i ‘ ‘«’ ;r ;
the 1nterest of- the natlona‘l scheduled air services 1nc1udes o
-, 4 o . « N @ ’ ;;::g_
. . - s ‘ E . e o Y R
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(a) flights for the purpose of meeting human-
itarian or emergency needs;
. ! i -

(b) taxi-class passenger flights of occasional
character on reguest, provided that the
aircraft does not have a seating capacity
of more than six passengers and provided

that the destination is chosen by the hirer *

or hirers and no part of the capacity
of the aircraft is resold to the public;

(c) flights on which the entire space is hired
by a single person (individual, firm,
- ' corporation or institution) for the carriage
‘ of his or its staff or merchandise, provided
that no part of such space is resold;

(d) single flights, no operation or group of
operators being entitled underthis sub-paragraph
to more than one flight per month between the
same twp traffic centres for all aircraft
available to him. (97)

4+ / /‘

: /

The Multilageral Agreement on Commercial Rights of
Non-scheduled Air Services among the Association of South
East Asian Nations 1971 - seems ,to follow the same line ,

P rd
By Article 2, it specifies the non-scheduled services to
be:

o

(a) flights for the pﬁrpose of meeting emergency -
or humanitarian needs;

(b) tax flights with no more than 8 passengers
carried on each flight;-

(c) single-entity charters;

(d) all-freight flights.

\
/

It is submitted that it was for the above category of

aircraft that prior permission was not a condition precedent
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to their flight over a member state's terrltory. In’ .

1ts ana1y51s of the rights conferred by Article & of the
Chlcago Convent1onf the Council of*the Internatlona% C1V11~
Aviation Organization states that the words “withoug

the necessity of obtaining prior permissionJ meant thai_
“generally aircraft are entifled to operate, on flights
specified ..w1thout applylng for a permit that may be”
granted or refused at the electlon of the state to be,
entered Indeed, no such instrument desxgnated a“permit”
should normally be required, even if it were automatically

forthcoming upon application.”

For overflights by aircraft engaged in the classes of
operations describedabove have thestates been allowing thenm
their conventional rights of transit w1thout requlrlng
prior authorization? Annex 9 of the Chicago Convention which
lays down standards and recommended practices relatlng
to the admission of international flights other than
scheduled international air services provides that states
shall not require a greater degree of advance notice of such
flights than is necessary to meet the requirements of air ‘
traffic control or of the public authorities cohcerned.tgg)

“

Anhex 2, Ru&es of the Alr, requ1res that a flight plan be—

submltted prior: to operating any flight across international

(99)

borders. But under Article 38 of the Chicago Convention,

states are not under a legal obligation to comply with any

provisions on Annexes to the Convention if they may

-
i
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file d dlfference in respect of the prcv151on. Apart from

t 4 »
Article 38 whlch prov1des for departure from the 1nterna—
tlogal standards and procedures set by the Council of

Internatlonal C1v11 Aviation Organlzatlon, the Chlcago

-Convention does not provide for the_ratification or

adherencé to the Convention with rese;vations as to some /‘\
articles., It followé therefo}e that all member states
to the Chicago %onvenfion are bound by Article 5 and there-

( :
fore cannot require prior permission for overflights by

non-scheduled aircraft but may require notice necessary

to meet the requirements of air traffic control.(loo)

Scheduled International Air Services

According to the Chicago Con&entfon, a distinction 1is
drawn' between the non-scheduled . international air services
which, alone, enjoy transit rightg under the Convention
and the scheduled international air'services which are

excluded. from the right conferred by Article 5 of the

‘Chicago Convention.

-

Article 6 of the Chicago Convention provides:

No schediled international air services may be
operated over or into the territory of a
Contracting State, except with the Spec1a1
permission ‘or other authorization of the state,
and in accordance with the terms of such perm1551on :
or authorization. 4 ‘

The right of passage for scheduled internatiGnal air éervices

|

- T
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remains a matter of special arrangement betwpen‘the states
concerned. To ;scertain whether states have accorded -
each other these rights, one has to study the Inter-
'national Air Services Transit Agreemeﬁtyand}the gilateral_l

Air Services Agreements.

.

Internationdl Air Services Transit Agreement.
Article 1 - Section ] of the International Air

Services Transit Agreement inter alia provides:

Each Contracting State grants to the other
Contracting States the following freedoms .
of the air in respect of scheduled international
air services:

»

(i) The privilege to fly across its
territory without landing.

: I -
Whereas Article 5 paragraph 1 of the Chicago Conve-
ntion grants the “right” to fly across, Article 1 (1) of the
International Air Services Transit Agreement gr;nts the

“privilege" to fly across. Is there any distinction
d,l

between the words "right” and “privilege”™? Article 5

of , the ChicagonC0nyentién uses bothnwords.w In paragraph 1,
the word “right” is used when granting non-scheduled
internaticpai air services the freedom of flight across

the territory‘of‘a contracting state and the freedom to.

stop for non-traffic pﬁrposeé. But when granting commercial
rights to aircraft, not engaged in the operation of scheduled
international air services in paragraph 2, which fights

<«
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are subject to the grantor state imposing “such regula-
tions, conditions, or limitations as it may consider .

desirable” the word "privilege” is used. Heller

distinguishes the two words as:(lo;)

A right (stricto sensu) or claim is a legal -

capability to requie a positive or negative act

of another person; it is the benefit which .a

person derives from legal duties imposed

"upon  other persons. The correlation of rights

are duties.. - - .
PriVilege means the. authority to decline a positive ’
or negative act' in favour of another; 1legal privi-
ldges are the benefits which a person derives from

i the absence of legal duties imposed upon his

. person..., whilst rights stricto sensu, pertain

to the sphere of liberty and free will. .It also

N . ¢
- covers the permission granted to walk across another-

person's land, provided that the permission consti-
tutes a grant of privileges, alone, and not of
.accompanying rights (or claims) that the land owner

- or- other persons shall not interfere with entering

and walking across the land. The land owner my at

any time physically or by withdrawing his permission,

extinguish the privilege. e

- N N A

From Heller's distinction, 1ega1 duties imposed upon

Pl

other persons exist where a rlght is granted and not where

a privilege is granted., Is this the case w1th'the Chlcago

Convention or the Intcrnational Air Services Transit

r

Agreement?

Ar;fcle 5 of the ChicagﬂIConvention grants‘"tights“
of overflights and stoppage for non-traffic purposes to
aircraft not engagcd in the operationhdf scheduled ‘inter-

natlonal air serv1ces, and grants pr1v11eges of taking or

’

et o man = ©
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discharging passengers, cargo or mail. Article 95 of

@,

the ‘same Conventlon provides that any contractlng party-
may give notice of denunc1at10n of the Convention: whlch
shall take effect one year from the date of receipt; the
‘same provisions arg conéained\in Article I1I of the

- International Air Services Transit Agréement. Denunciation

~of the Convention and of the Transit Agreement puts an end.

to the exercise of the "rights” or “"privileges” granted

<t
.
e

equally.’ o

.
. »

" Article 26 of the Vienna Convention on the- Law of

-0

~

Tfeaties‘provides that every treaty in force

upon. the parties to it and must be-performed

is

by

binding
them in

termination

good faith. Amendment, change, modification or

of a treaty may be made w1th the ‘consent of the Contracting

Parties, otherwise it would amount to'a breach of treaty (102)

Article 2 of, the Vienpa Coqvention on the Law of Treaties

. defines treaty as an international agreement concluded

S

between states in written form and governed by international
law, whether embodled in a single instrument or 1n two
_br more related 1nstruments and whatever its partlcular

de51gnat10n. “The wrlttep agreement between states whether

8 - N

desigrnated "Convention® or “Agreement” is a treaty. ' The

” ¢

freedoms describéd as. “rights” or "privileges” are granted

by way of treaties: .[Therefore the conditions and'régulations‘ -

.governing their application,- treatment 6r even duration

Il

are the sahe. , d
. . . " . R + i, { ‘* ;
] -Article 84 of the Chicago Convention provides that if

B

N
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the International Court of Justice.

"radio services,

-

any dlsagreement/g;;:Zen two or more Contract1ng Partles
relating-to the 1ntefpretat10n or appllcat1on of the
Conventlon, the dlspute shall'be decided by the Cduncil of

the International Civil Aviatien Organization from whose

'dédistn‘an\appéal may be made githef to an aa hoc arbitral

tribunal agreed ﬁpon‘by tbé parties to tﬁc dispute or to

" Non-conformity with
the Convention results in the testri;tion}or,1imitation

of operation of‘internatioﬁallair services ove} the terri-
torial airspace of other contratcting states and/or the '

1

suspension of the vpting power in the Assembly and Council

(103) These “

of any tontt?cting state found in default.
provisions relating to default and settlement of disputes

have been applled to the operations of scheduled 1nternat10na1
air services by Artlcle IT (2) of the Internatlona14A1r

Services Transit Agrecment.

.

'

For both "rights” and "privileges” the same legal
duties have been imposed upon oihar‘states. The state
- 0 ’
over whose territorial airspace the “"right” or “privilége” -

of. overflight is exercised is under a duty,to~take measures

+

to provide assistance
(104)

to facilitate air navigation, that is,

to aircraft in. distress in its .territory; to prov1de .

meteorolog1ca1 services and other alr nav1-

gatlon facilities to facilitate overfllght.(los) nd .

in the  event of an acc1dent occurring ifi'its terrltory,

——

.to 'institute an 1nqu1ry into the circumstances which led to

’




. the aqcident.

‘negative.act of another”

o member of ‘the Internatlonal C1V11 AV1at10n Organlzatxon,

.
- -

N - 1 " N P
‘ ~ - 7
:
-

(106)°

- Both "rigﬁts" and “privileges” are

thus legal capabilities which "require a positive or

state. .

1

Id international law and accbrding to the Chicago
Conventlon and the Internatlonal A1r Services Transit
Agreement once the rlghtk or pr1v11ege is granted,
thelr exerc1Se is subJect to the same condltlons. A

transit .right of overflight is, therefore, the same
Y M ’

. right by whatever name it is described.

1

Leav1ng the question of language used aside, the

‘rlghtAgranted by Article 1 (1) of the International Air

Serv1ces Tran51t Agreement, £i11s in the blank left by the

Ch1cago Conventlon. Article 6 of the Chicago Convention

prohlblts flight over the terrltory of a contracblng party

»
o

by an aircraft engaged in’ scheduled internatiofhal air services
of another .state unless by special permission or authoriza-

tion of the state to be overflown. By Article I, (1)

~of the International Air .Services Transit Agreement, the

.

special authorization or permit is granted and 'to aligh the
Transit Agreement with the Chicago Convention, it 'is a
condition precedent to ratifying the agreement that the-

in the first ,place, be a N
‘ (107)

stdate seeking ratification must,

¢

and to be a member of the Internatlonal C1v11 Av1at1 Orga-

nlzatlon, a.state must adhere to the Chlcago Convention.

v

. . P .
.
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Furthermore, the-exercise of the right of transit granted _

by the International Air Services Transit Agreement has to

be in accordance with the Chicago Convqntion.(los)_

\

fhe:International Air Se;vicéﬁfoansit.Agreement grants
rights to Contracting States and not to airlines. Airlines
may operate scheduled inéernéiional air services across '
the territory of a Contracting State not as subJects of .
international law under the provr51ons of the Internatlonal
Air Services Transit Agreement but under the provisiorns
-of the municipal law of the contracting state overflown, which
may make these operations subject té prior grant of an oper-

ating,permission.(log)

The purpose of the International Air Services Transit
Agreement is to authorize the exercise of transit rights
by aircraft engaged in the qperatioﬁ of scheduled international
air services across territories of contracting parties. -
The grant of this right on a multilateral basis‘was meant to
obviate the nécessity f?r‘bilateral negotiations and agreeme-
nts. However, if some states so wish, .they can conclude
bilateral agreements inconsistent with the terms of the
International Air Services Transit Agreement. This would be
justifiable by Article 41 of the Vienna Convention on the

t

Law of Treaties which provides:

]

Two or more of the parties to a multilateral treaty
may conclude an agreement to modify the treaty as_

3 . ‘

r

e



on trans.it rights. Where the other contracting party is

between themselves alone if:

.....iéi

the modification in question is not
prohibited by the treaty and

(1) does not effect the enjoyment by the other
parties of their rights under the, treaty
. or the performance of their obligations;

(ii) does not relate to a provision dercgation
from which is .incompatible with the effective
execution of the object and purpose of the
treaty as a whole. -

(2).... the parties in question shall notify the
other parties of their intention to conclude

the agreement and of the modification to the
‘treaty for which it provides.

~

In the case of the International Air Services Transit
Agreement, the State Parties concerned would have to inform

the International Civil Aviation Organization as well.

Bilateral Air Services Agreements

Because of the relatively wide acceptance of the

International Air Services Transit Agreement (110) there

i

has been little occasion for special bilateral agreements

not a party to the International Air Services Transit

Agreement, transit rights for aircraft operating schduled
\ _ \
international air services are granted by bilateral air

l

se;vfte§ agreements. Transit rights are granted on the bégis
of ;qcigrocity.(}ll) However, the eXercisé‘of the tréngit
rights by one of the contracting states across the territory
of anoﬁher contracting state does not depeﬁd on the

reciprocal exercise of the rights under the bilateral agreement

A
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by the other state across the territory of the first o
méntioned state. The -exercise of the transit rights by

one state cannot be denied because another state does . o

»

not exercise such rights. '

3

-«

Like the International Air Services Transit Agree- '..

~

ment, the bilateral dir sq;vicéé agreefments confer riéht%.
and duties on the states parties thereto and not on their
respective national airlines. But for aircraft to en;oy
transit rights under bilateral’ai? services agreements,

.

they must be operated by a designa}ed airline.. The
designation of an airline is required to be in wfiting.(llz)
Therc is no prescribed specific form in which the designa-

tion is made, Therefore, designation of airlines may be

.made either in the agreement itself, in a separate Exchange

)
of Notes or in any other form of communication between

statesd (113)

In conclusion it is submitted that .the concept
of the right of innocent passage in the territorial seas
has not been applied to the pagsage of aircraft. Aircraft,
unlike ships ca;not fly over a state's territorial sea without

the consent of the state concerned. All the rights of

roverflight over a state's territory are granted by internatio-

nal agreements. The right of freedom of overflight exists
only over the high seas which are defined as “"all parts
of the-sea that are not included. in the territorial sea or

/4
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o

v

_in the internal waters of a‘staie.(il4)

-

The Draft Convention on the Law of thé Sea §115)

s ke

fedﬁces-the 51ze of the high seas by Article 86 which

-~ *

provides: ) : -

3 Al
!

The prOVISlonS of this Part apply to all parts

of the sea that are noqqlncluded in.the exclusive
economic zone, in the territorial sea or in the
-internal waters of a state, or in the archipelagic
waters of an archipelagic state.

v N \
s . .

§

Article 2 of the Chicago Convention does not include the
exclusive economic zone in %the definition of territory.

. f . .
The issue of whether or not freedom of flight exists over the

‘exclusive economic zone jis not. the subject matter of this

study.'@owevert it will suffice to state that aircraft too

\

have been granted the right of transit passage through

straits.(116) ’ '

Secondly, no fees dues or other charges shall be
imposed by any éont;acting state in respect solely of the
transit rights of overflight, whether granted by thq‘.
Chicago Convention, the International'Aii Services Transit
Agreemenf or by bilateral air services agreements.(117;‘
v//%/” 'Howevef,“if air navigation facilities and:serviceé for inter-

',?national use, for example, telecommynications and en routé

l navigatiop services, .are provided, fees may be charged for

the services.(;ls)
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The issue arising at this juncture is as to why transit

rights of overflight for aircraft operating scheduled inter-
national air services were not granted by the Chicago Con-.

vention. The reluctance of the contracting states to

S

: e . o
grant transit rights unequivocally is rooted in @h% principle

of territorial sovereignty. As the Chief Justice Marshall
(119) )

in the Schooner Exchange Case said: ’

\

the jurisdiction of the nation within its own
territory is necessarily exclusive and absolute. -

It is susceptible of noglimitation not imposed .

by itself. Any restriction upon it, deriving validity
from an external source, would imply a -dimunition of
its sovereignty to the extent of the restriction,

and an investment of that soveréignty to the same
extent of that power which could impose such restric-
tion. All exceptions, therefore, to the full and
complete power of a nation within its own territories,
must be traced up to the consent of the nation itself.
They can flow from no other legitimate .source. This
consent may be either express or implied. -

—

As stated by Professor Cooper(lzo)

the extent of any

= - international right of‘commerce, was in the discretion of
each nation which would decide whether it would carry on
commerce with' another and had a right to impose such
conditions as it thought fit. Because in permitting another
nat;hn to trade, it grants the other a right, and e#erytime
is at liberty to g}tach such conditions as it pleases to its
voluntafy concessions. Therefore, the right to carry on
trade can only be acquired by treaties and Belong ;; that
division of the law of nations called conyentionaf. The
tfeafy which gives}g right to commerce is the measure- of

thg rule of that rﬂght. Thus, while nations, like indivi-—p

z

- ,




each one from being free to consider, ¥n_individual cases,
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duals, are obliged to trade with one another for the .

common advantage of the human race, that does not prevemt:' .

whether it is well for it to promote or allow commerce} and
as the duties of a nation demand, in certain circumstances

~ L

the state should be able to prohibit the trade. ‘

\

Once“aggin, the principle of sévereignty-infilfrates
to dictate the rjght of free privileges of states. This
could explain why states which gathered at the Chicago
Conference excluded commercial flights from the exercise
of the transit rights granted by the Chicago Convep}iont
The operations of schedulgg éir‘éervices are commercial and
therefore the right to trade or to fly commerciall§ under
customary international law showld be granted by trgaty
to individual states.

.

Compa}ing the Chicago Convention to Ehe Paris

Convention 1919 relating to the Regulation of Aerial

Navigation, did the.Paris Convention grant the freedom

of overflight to aircraft engaged in the operation of sche-.

':"'_

)

duled international air services?

Article'z of the Paris‘Convéntion 1919 provides:

"

Each Contracting State undertakes in time. of

1

peace to accord freedom of innocent passage above its '’

territory to the aircraft of the other Contracting
States, provided that the conditions laid down in

b

et e ot s e o
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the present Convention are observed.
Regulations made by a Contracting State as

to the admission over its territoty of the
aircraft of the other Contracting States shall
be applied without distinction of nationality.

¢
:

Read on its own, Article 2 grants freedom of overflight

~to all aircfaft irrespective of whether or not they- are

engaged in scheduled international air services”\\izjever,

the same Article lays down provisos to -the freedom

“‘overflight granted. The first proviso is that relating

to the observation of the conditions laid down in the
Convention itself. This>makes the right subject to

Article ;ﬂwhich provides that “the high Cﬁhtrac@ing Parties
recognise that every power has complete and exclusive |
sovereigiity over the,airSpace ébéve i%s territory,” and
Article‘LS which‘supplementSJﬁéficle 2 and provides.

that "every aircraft of a Contracting State has the right
to cross the airspace of another state without landing....
Every Contracting State may make conditional on its prior ,
authoriﬁ%tion-the establishment of international airways

and the creation and operation of regular international air

R .
navigation lines, with or without landing, on its territory."”

2
[3

The second proviso laid down by Article 2 relates
\ A : :
to the observation’ of regulations by the overflying aircraft

made by mﬁé Contracting State to be 6Yerf10wn.'
Although it is stated that “those wha drafted the

Conventfqn had the intention of allowing, within the limits

L)
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of sovereignty, the utmost possible freedom of movement

.

to international air traffic"(%gl)The'practice of states
proved that the limits of sovereignty, coupled with the
provisions of Article 15, diluted or overshadowed the free-

dom of overflight especially for aircraft operating sche-
L4 »
duled international air services, . ‘ ,

An 1929, the English Aviation Company, Imperial Airways,

instituted the Cairo air connection - which was later exte-=

nded to India.(lzz)

The projected route was via Genoa

and Napies in Italy. When the British Government reques-
ted the permissiog of‘the Italian authorities\ to fly over
Italy, such pé;mission was granted upon condition that half
of the proposed flights between Genoa and Alexandria should

be carried out by an Italian Airline. This was agrged to;

-

but it soon proved that the traffic became concentryted
in'the English aeréplanes. A condition was then
made that either half of the passengers should be carried
by Italian planes or half of the proceeds accruing from y

the stretch Genoa-Alexandria should be handed over to the
Italian company. This was not acceptable and therefore
\

Imperial Airways had to reconstruct their route so as not

to fly over Italy. By

{
) N ° \‘
At about the same time the Compagnie Franco - : ‘*1

Romalne was Operatlng the Paris-Prague and Paris-Budapest
(123)

line via Germany.

When Germany occupied the Ruhr

\ » i
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(:) ﬂ Province the regulation that a special licence was required
for civil aircraftsdéf they wanted to- fly over Gefrman terri-
tory wac nade stringent. The German Government informed
the French authorities that aircraft, owned by Civil Aviation
Companies were prohibited to land in Germany and that no

weather forécasts would be given to them. The French Compa-

ny continued flying over Germany without landing. On one
of these flights, an emergency landing had to be made in

the German tefritory, the pilot was arrested and later was
led across the border while the aircraft was seiied. The

French Company was compelled to change its route.

In some countries, as conditions for overflights,
(:j agreements had to be entered into in which foreign concerns

were compelled to build hangers, workshops, test-beaches v

and slipways, which after the lapse of twenty years were to
be property of the ccuntry to be overflown. Some countries
| went further as to require the'trainihng of its pilots by the
| - foreign company seeking the freedom of overfllght and

subsequently take them into their service. (124) - .

From the above instances, it appears that many states,

' - members of the Paris Convention 1919, were not willing to grant
L]

the freedom of overfllght to aircraft engaged in the oper-

N ation of scheduled 1nternat10na1 air serv1ces, “in accordance

(:) with the Paris Agreement, unless they stood to benefit from -0
il \ N )

/ such grant. . L
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product perfected by the two World Wars. The fear of the Ly
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I

Thus by Articles 1 and 15 of the Paris Convention
the ffeedom of overflight as granted by Article 2 was
restricted as evidenced by the practice of stétes: It
can only be assumed that the freedom of overfl{ghtpgranted
by Article 2 of the Paris Convention 1919 wés Jnly enjoyed
py the occasional user of the airspace; the non-scheduled
international aircraft. In which case there is no de facto

- 9
difference in the grant of the freedom of overflight by the

BériS'Convention or the Chicago Convention. <Although the
Paris Convention provides for the freedom of overflight ‘
without distinction between scheduled and non-scheduled
aircraft, it should also be appreciated thét at the time the
Paris Conven%ion was concluded; little was known about

the airline indﬁstry. At that time, as stated by Ffankiin D.

(125) in his opening speech, air commerce was in

Roosevelt

it§‘inféncy. States accorded each other rights analogous

to the rights over the seas, which rights, as proved by pra-

ctice, they later were not willing to facilitate their

exercise. ;~
Security }easons also contributed to the fact

of not granting transit rights of overflight to commercial

aircraft. It should be noted that air transﬁortation deve-

/

loped at the wrong time in history, that is, it is a

aircraft as an instrument of destruction is very old. As

far back as 175%, Samuel Johmson in his work, “the history

C
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of Rasselés, Prince of Abys{nia" did not hide his fear

of the destructive effects that the new -transport system

3

) mjghi have on humanity. Prince Rasselas wanted to leave

b

the valley of happiness,rthe plaég of his states, to gain
kho&ﬁedge of the rest of fhe world and, with this in

mind, he spoke with one of his scho;grs. The latter infor-
med him that men can fly like birds and that/only ignorance
and laziness kept them bound to the eérgh. The scholar

knew the art af making Qings similar to those of albat.

He agreed to make some for Prince ﬁasselas, on condition
fhat thg‘Pripce did not request that he make them for others

saying; " if men were all virtuous, I should wi

alacrity teach them all to fly. But what w6uld be the
security of the good, if the bad could’at bleasure invade
them from the sky? Against an enemy sailing through the
clouds, neither walls nor mountains, nor seas could afford
any security. A flight of northern savages might hover

in the wind and 1light at once with irresistible violence

upon the capital of a fruitful region that was rolling under
them. Even this valley, the retreat of princes,,the abode

of happiness, might be violated by the sudden descent of some

a N

of the naked nations that swarm on the coast of the southern

.(126)‘

sea” Through the ingenious work of mankind, the

aeroplane was invented. By 1903 the Wright Brothers flew
on an aeroplane at Kitty Hawk. Flight by air was born. No
sooner had three or four other parties achieved the same

v

that the world was threatened by the First World War.

.

“The wbrld,witnessgd large-scale preparations for war, and,

¢
|

s Ty B L A or




then war itself, accompanied by barbarities unpredented

(127) pyring the war, the aeroplane

in human history™.
proved its worth as an instrument ofLWar.'ﬂNatioqs took
measures to protect their own airspacé{ In 1913 Great

Britain issued orders fixing prohibited areas, landing

. places and entry conditions for aircrafts coming from

abroad. In the same year, Fran&e set up‘prohibited areas,
particularly along the German border, Prussi; ﬁrohibited 511
foreign flights across the Russo-German Frontier. In 1912
Russia ordered the Russo-German border closed. 'In 1914,
both France and Britain prohibited flight over naﬁional

land as did Netherlands, Switzerland, and Sweden. This
situation:existed'in;1919 when the Powers met to regulate
international air navigation.

At an interval of about only two decades, the world"
was once again threatened by the Second World wér where
again the aircraft showed its advantages as an instrument of
war. Therefore when the nations ntet at the Chicago Conference
in 1944, one cannot dismiss the fact that the idea that

aviation was a potential instrument of destruction was still

lingering in the minds of many statesmen. Their initial

reaction, therefore, would be the security of their terri-

torial airspaces. One cannot blame them for protecting’

their security because, by the p?inciple of territorial

~sovereignty, if duties of the state demand, one of the duties

being the security of the state concerned, each state should
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be able to prohibit foreigners from its territory.
Therefore, in{the protection of their territorial
integrity, %h% contracting states at the Chicago Conference

granted the transit rights under Article 5 of the Chicago

. Convetnion to aircraft not engaged in the operation of
1

scheduled international air services. Secondly, they excluded
the gperation of the scheduled international air services
from the Convention so that‘they would grant airlines
operatingﬁscheduled international air sefvicés commercial

and transit rights on an individual basis, as and when

each in&ividual state desired and on cbnditions that it méy

wish to impose.
On the other hand, the Chicago Convention, the *
nternational Air Services Transit Agreement and the
ilateral air services agreements have their merits. In
the field of air transport, they have adequately regulated
transit rights for international air services for nearly
forty yéars.

There remains to be considered the question whether
the right of transit of overflight has developed into a rule

o

of customary international law. |

Article 38°'(1) of the statute of the International
Court of Justice refers to custom as a general practice

accepted as law. As stated by Schwarzenberger (128)




(;) interqgtional custom has two constitutive elements; first,
a-general ‘practice of states and secondly the acceptance
of this general practice as 1aw: Therefore, to ptove

. the existence of a rule of guétomary,@ntefnational law,

k|
. it is necessary to establish that states act in this way

: . because they have a legal obligation to do so.

3
-

Evidence of state practice may be found in the

conclusion of a uniform line of treaties in pari materiae.

The large number of bilateral-air services‘agreeme s filed
with thé International Civil Aviation Organizati n'hay be

~classed as the uniform p;ttern of treaties. ese‘agreemenfs
have been concluded'since the invention of dir tfavel, The

(:) . question arising is whether these uniform treaties can be

relied upon as sources of customary international law.

Reid, 'after referring to transit provisions in commercial

treaties of the nineteenth century argues:

They are significant in connection with servitudes

only as implying a general acceptance by the

nations as the right of transit itself, in * -

; practice very nearly amounting to a universal !
‘ servitude comparable to the’'right of innocent

use of the territorial sea, resting upon custom

rather than upon contract. (129) :

-

Lord McNair (130)

concludes after considering the
effect of the Paris Convention on Air Navigation 1919, the

(i) B Madrid Convention Relating to Air Navigation (1926), the

Havana Convention on Commercial Aviation 1928 and the Chicago
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Convention which provide that

over its superjacent airspace
of the existence of a rule of

' to that ef?ggt. However, one

every state has sovereignty.
may be treated as evideénce
Cuftomary international law

can qualify Lord MacNair's .

argument by saying that the custoéary rule of state sovere-
ignty existed long before the air navigation agreements.

. This is evide;:ed by the words used in the Paris Convention
1919 which was the fixst multilateral convention concluded
in this respect, that the High Contracting Parties

“recognise” the right of complete and exclusive sovereignty

Setg

over the territorial airspace.

(131)

Westlake after reviewing conventions relating

to the freedomof navigation on international waterways

says: . . -

We conclude that a sufficient consent of States
exists to warrant the assertion that a right

of navigation, of which the best statement is

that made for the Danube by the Treaty of Paris

in 1856, exists as .an imperfect right on navigable

rivers traversing or bounding the territories of
more than one state. ‘ -

This statement shows that. Westlake accepted a series of '

uniform treaties as effective to create rights under
v

customary international 1law.

\ 3

- |

i

Lawrence, on the other. hand, states as follows:

R
'




( ) We venture to draw from the facts,K just reci@ed _
- the conclusion that, with regard to.the navigation,
- of rivers that traverse more countries than one, . . °
international law, is in a state of transition.
Strictly speaking, a state possessed of one-
portion can exclude therefrom vessels of-the‘
co-riparian power, unless'a right of navigation
has been granted to them by treaty. Yet as a
matter of comity, hardly to be distinguished
from obligation, it does not withhold such-right...
Usage is turning against the ancient rule. It
is now set aside by treaty stipulations; but in
time the new usage founded on them will give rise
to a new rule, and no treaty will then be required
to provide for the free navigation of an internatio-
nal river by co-riparian states.......(132) .- ¢

in

Lawrence's argument is acceptable. A series of uniform
- treaties per se, are evidence of state pract%ce but do not
evidence the existence of rules of customary international

B (T) r . law in terms of their contents.(!33)

Practice on its own is not enough to create a rule
.of customary.international law. It must be accompanied
by evidence aof opinio juris, The necessity for opinio
juris was expressed by the International Court in the |

(134)

North Sea Continental Shelf Cases when the court said

.

that acts constituting the practice in question

++....must also be such, or be carried out in such
a way, as to be evidence of a belief that this pract-
ice is rendered obligatory by the existence of a
rule of law requiring it.....The states concerned »
must therefore feel that they are conforming to : .
what amounts to a legal obligation. The frequency
or even habitual character of acts'is not in itself

(f) . .enough. There are many international* acts, e.g.

. : in the field of economical and protocol, which are

performed almost invariably, but which are
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/
‘motivated only by considerations of courtesy,

convenience or trad1t1on, and not by a sense . -
of legal duty:. :

[

The same approach is adopted by Article 38 (1) (b) of

the statute of the Intermational Court of Justice by

4

providing that practice must be "accepted as law”.

Direct authority of opinio juris in the field of
aerial transit is lacking. Similarly in the field of
surface transport, there is very little authority from

which analogies of opinio. juris- of transit can be.drawn. .

The Case Concerning' the Right of Passage over Indian Terr-

~
itory (135)\13 relevant but the judgement was founded upon

1

quite narrow grounds. 'The main issue was whether Portugal

enjoyed a right of access to two enclaved territories

-

over which she had sovereignty in India. The Portuguese
claim of access was bésed upcn‘treaty and upon customary
international law. In reaching its decision that Portugal
enjoyed a limigfd right of access to the enclaves in
question the court relied on a practice "clearly established
between two states which was accepted by the parties as « -

governing the relations between them:"(136).

Consequently,
the court came to a conclusion that it was not necessary
to examine whether general international custom or the
gengrél princiﬁles of law recognized by civilized nations

(137)

might lead to the same result a consideration which -

would have been of great assistance to this study.

2
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Protests are evidence of opinio juris. The fact

that rules have been 1a1d down on how to 1ntercept an

aircraft intruding into a soverelgn state's airspace (138)

show that states protest whenever there is overflight through

their territorial airspace without authorization or without

.

their consent. Therefore it is submitted that in view .

of the fact that opinio juris is lacking, the right of

overflight has not developed into a rule of customary

ot

international law. The most that can be said_atzibis period

is that it is in the process of evolution as ‘a rule of

- . A

customary international law.

I
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Fothergill v. Monarch Airlines (1980)3. W.
L.R. 209 .

Id.

,Artiéle 32 of the;-Vie‘nna Convention on the

Law of Treaties provides that this method .
of interpreting treaties is supplementary.
“Recourse may be had to supplementary means -
of interpretation, including the preparato-
ry work of the treaty and the circumstances '
of iis conclusion, in order to confirm the L,
meaning resulting from the application of
Article 37, or to determine the meaning
when the interpretation according to
- Article 37:- -

*a. leaves the meaning ambiguous or

obscure; or

b. 1leads to-a result which is manifestly
absurd or unreasonable”.
8

Heller: Grant and Exercise of Transit Rights,
Thesis 1954 McGill -University p.58. -

Proéeedings of theo Iﬁternational Civil Aviation
Conference at Chicago, November 1- December 7
1944 p. 574.

1d. | S

I. Viasic: Some Aspects of the “"Right .of
Innocent Passage” Through Airspace
p-13 (A Term Paper Institute of Air
and Space Law, -McGill University,
1954,

- The Geneva Convention on Territorial Sea and

Contiguous Zone 1958 provides by Article 14
that . )

“-4. Passage f's innocent so long as it is not
prejudicial to the peace, good order or security
of the codstal state. Such passage shall take
place in conformity with these articles and with
other rules of international law."” '
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“~-5. Passage of foreign vessels shall not
be considered innocent if they do not
observe such laws and regulations as the
coastal state may make and publish in order

. to prevent these vessels from fishing 1n the
terr1rot1a1 sea.

"b. Sumarines are required to navigate
on the surface and to show their flag.”

Artlcle 19 of tHe Draft Conventlon on the Law

of the Sea defines innocent ,passage and gdes

on- to énumerate instancés which are prejudicial

to the peace, good order and security of the
coastal “state. (A/CONF.62/DC/W.P.2 (A U.N. Document)

Proceedings of the International Civil Av;atlon
Conference at Chicago op.cit. p.556. \

A/CONF.62/DC/W.P.2 (A U.N. Document)
Heller, op. cit. p. 2 .
Art 1. Geneva Convention 6n the High Seas 1958.

Draft Convention on the Law of the Sea
(Informal -Text) A/CONF.(}Z/QDC/W.P.Z

The Lotus Case P.C.I1.J. Sec. A., No. 10 -

The Jessie, the Thomas F. Baynard,.and the
Pescawha, 1n Briggs on the Law'of Nations
Appleton century crafts; New York'cases,
Documents and notes p. 327 (Second edition)

Campania de Navegacion Nacional (Panama) v. - L
United States (193%) in Bishop International \
Law cases and materials p. 512 - 513, (Second
Edition. 1962 Boston, Little Brown)

Article 14 (1). Reproduced in the Draft Concention
on the Law of the Sea op. cit. Article 17.

Geneva Convention on the TeTrritorial Sea and
Contiguous Zone (1958) Article 15; “Draft Conventlon
on the Law of the Sea op. cit. Article 24. ) -

‘Geneva Convention on the Territorial Sea and

Contiguous Zone Article 18; Draft Convention on

the Law of the Sea op. cit. Article 26.

Geneva Convention on the Territorial Sea and

Contiguous Zone Article 14(3); Draft Convention
the Law of the Sea op. ¢it. Article 18. .
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1.C.J. Reports (1949) p."4. A

Article 14(4) Geneva Convention on the i
Tgrritorial Sea and Cortiguous Zone; Article
19 (1) Draft Convention on the Law of the
€a-op. -«cit,

.Corfu Channel Case at, p., 29 “(Albania)

would have been justified in issuing regulations
in respect of the passage of warships through
the straits."

R

2T e

Id. The court said that Albania would not have:
been justified in prohibiting such passage .

or in subjecting it to the requirement of
special authorization. .

Article 16'(1); Article 25 (1) Draft Convention
on the Law of the Sea op. cit.

Article 16 (3) Geneva Convention.on Territorial
Sea and Contiguous Zone.

Article 5; The same was reproduced in the
Draft Convention on the Law of the Sea op.
cit. Article 8(2).

I. Bruel: Internaéional Straits at p. 101 - 102.
McDougal & Burke: The Public Order of the -

Oceans (1962) p, 207.
Article 14 Geneva Convention on Territorial
Si’ and Contiguous Zone. .

Id.
Article 16 (3)

-

Y

1d Article 16 (4)
op. cit. '
Article 36.

Article 37.

Article 38(1)

65 Department of State Bulletin 266 1971
quoted by W. Micha€l Reisman in the Regime

of Straits and National Security: An Appraisal

of International Law making (1980) Vol. 74
A.J. I.L, 48 at p, 68. .
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37,
38.

40.
41,

az.

43.

44.

(:} 45.

S

46.

47.

48,

490
50.

51.

-

. Quoted by ‘Reisman ag note*QQ.p.'6$?-

~of the Grotius Society p. 326.

1,3
U.N. Doc. A/AC 138/SC/II/SR/ 37 cited by
Reisman ope cit. p. 68.

;..
e ~
:‘ 4

U.N. Doc. A/€ONF. 62/C-2/C. 10 (1973 at::
189-190. Article 2(e) - Cited by Reisman-

op. cit. p. 68. . ’
‘Letter from Senator -Barry Goldwater to Reisman
dated July 23, 1976 - Re1sman op. cit, p. 69

Article 45 (1) (b) 4
Article 38 (1)
Article 45

A.P. Serenmi, The Italian Conception of
.. Internatienal Law, p. 13 quoted by

~ E. Lauterpacht in Freedom of Transit in”
International Law Vol.44 Transactions

Id.

Lauterpacht, op. cit. at p.,6329. For

a detailed study- on the Scheldt see

Vol. 26 British Digest on Internaional

Law, Part III Territory p. 63 - 695/ g -

Article V, Definitive Treaty 51gned at Paris on
30th May, 1814, L. Hertslet, Commercial Treaties,
Pg. 249, 15 and 19 (Vol.I).. ;
Additional Articles to the Convention of

October 13, 1862 between Great Britain and
Prussia, Article IV. Hertslet's Commercial
Treaties Vol. XII p. 763; Convention between
Great Britain and Frapce July 23, 1873 Hertslets,
op. cit. Vol. XIV p.’ 349 »

Preamble to the Covenant of the League of
Nations.

Article 23 (e) Covenant of theé League of Nations.

22nd Session, PCIJ Series A/B, Fascicule No. 42
p. 118 - 119, N : )
League of Nations: A survgy (Jan. 1920 - Dec. 192
published by the information section, League of
Natlons Secretariat, ,(1926) p 68. .

v

5

PP v AP Rt IO AR N

wenel

6)




.

53.
54,
55.

56.
57.

- B8 -

L.NQT.S‘ VO].. 7 p- 11. ) ’ €
As at 31st December 1979 the Convention and

- Statute -on the Freedom of Transit had been»
.ratified by Albania, Austria, Belgium, United
,Kingdom and Ireland including Newfoundland,

Federated Malay States i.e. Perak, Selangor,
Negri, Sembilan and Pahang, Non-Federated Malay

‘States i.e. Brunei, Johore, Kedah, Perlis.

Kelantan and. Trengganu, Palestine, New Zealand,
India, Bulgaria, Chile, Czechoslovakia; Denmark,

Estonia, Finland, France, Syria and Lebanon, Germany,

Greece, Hungary, Iran, Iraq, Italy, Japan,

Latvia, Luxembourg, The Netherlands including

the Netherlands Indies, Surinam and Curacao,
Norway, Poland, Romania, Spain,Sweden, Switzerland,
Thailand, Turkey, Yugoslavia, Democratic Kapuchea,
Fiji, Lao People's Democratic Republic, Lesotho,
Malawi, Malta, Mauritius, Nepal, Nigeria, Rwanda,
Swaziland. g \

" The states which had signed but ‘not ratified the

Convention were Bolivia, China, Ethiopig,Guatemala,
Lithuania, Panama, Peru,Portugal, Uruguay.

L.N.T.S. Vol. 7p. 35
L.N.T.S. Vol. 47 p.55

Toulmin, The Barcelona Conference on Communtications

and Transit and the Danube Statute 1922, - 1923
British Yearbook of International Law p. 173.

*

Id.

As at December 31 1979 the states which had ratified

the Convention on the High Seas 1958 are Afghanistan,’

Albania, Argentina, Australia, Austria, Belgium,
Bolivia, Bulgaria, Byelorussian Soviet Socialist
Republic, Canada, Central African Republit, Colo-
mbia, Costa Rica, Cuba, Czechoslovakia, Democratic
Kapuchea, Denmark, Dominican Republic, Fiji,
Finland, France, German Democratic Republic, Federal
Republic of Germany, Ghana, Guatemala, Haiti,

Holy See , llungary, Iceland, Indonesia, Iran, Ire-
land, Israel, Italy, Jamaica, Japan, Kenya,

Lebanon, Lesotho, Liberia, Madagascar, Malawi,
Malaysia, Mauritius, Mexico, Mongolia, Nepal,.
Netherlands, NewZealand; Nigeria, Pakistan, Panama,
Poland, Portugal, Romania, Senegal, ‘Sierra Leone,
South Africa, Spain, Sri Lanka, Swaziland, Switzer-
land, Thailand, Tonga, Trinidad dand Tobago, Tunisia,
Uganda, Ukrainian Soviet Socialist Republicy, Union
of, Soviet Socialist Republics, United Kingdom,
United States of America,' Upper Volta, Uruguay,
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59..

"60.
61.

62'

63,

64.
65"
66.
67.
. 68.
69.

70.

271,

Venezuéla and Yugoslavia. . o

U N.T.S. Vol. 597 p.5%

States which had ratified the Convent1on on
Transit™Trade as at 31st December, 1979 are
Afghanistan, Argentina, Austria, Belgium, BOllVla.
Brazil, Burundi, Byelorussian Soviet Socialist
Republic, Central African Republic, Chile, Chad,
Czechoslovakia, Denmark, Finland, Federal. Républic o
of Germany, Holy See, Hungary. Italy, Lap People's
Democratic Republic’, Lesotho; Luxembourg, Malawi,
Mali, Mongolia, Nepal, Netherlands, Niger,

Nigeria, Norway, Paraguay, Rwanda, San Marino,
Sudan, Swaziland, Sweden, Switzerland, Turkey,
Uganda, Ukranian Soviet Socialist Republlcs,

United Republic of Cameroun, United States of
America, Yugoslavia, Zambia, )

Article 2 of the Geneva Convention on' the High

Seas 1958 provides that the high seas being

open to all nations, no state may validly,

purport to subject any part of them to its

sovereignty. . ( . )

op. cit.

Schwarzenberger and Brown: A manual of
International Law, Sixth Edition p. 100.

Westlake, Jnternatlonal Law Part I Peace )
First Edition p. 142. ‘ ‘
Oppenheim, International Law, Vol. I Peace g

First Edition p. 225. '

¥

©1d. ‘ q ‘

Id. ’ ~

Y v 1
Schwarzenberger and Brown op. cit. p. 89.

&

Article 3 o
Article 22 |

Hertslet's Commercial Treatles op. c;t.
Vol 1p. 15~

o

Id at p. 19.

Treaty of Paris of 1856 between Austria, Francé,
Great Britain, Prussia, Russia, Sardinia, and the
Ottoman Porte 46 British and Foreign State

Papers 8 (1865).
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77.
78.

79.

" _on 22nd April 196
'goods and mixed passenger and goods train traffic_

O

' Palestine,

As at 31st December 1979 the Convention and
Statute on the Regime of Navigable Waterways
of International Concern.had been ratified by
Albania, Austria, British Empire including
Newfoundland, the Fcderated Malay States i.e.
Perak, Selangor, Negri, Sembilan and Pahang,
Non-Federated Malay States i.e. Brunci,
Johore, Kedah, Perlis, Kelantan and Trengganu,
New Zealand, Bulgaria, Chile,
Czechoslovakia, Denmark, Finland, France, -
Greece, Hungary, Italy, LuxembourgJ Norway, Romania,
Sweden, Thailand, Turkey, Democratic Kapuchea,

Fiji, Malta Morocco, Nigeria, Swaziland.

States which signed the Convention but did not
ratify it are Belgium, Bolivia, China, Colombia,
Estonia, Guatemala, Lithuania, Panama, Peru.

Id.

Germany y. Venezuela, Ralston's Report,.
Venezuelan Arbitration of 1903, 600 at p. 620
Also reported in Briggs, The Law of Nations,
Cased, documents and notes p. 263.

Examples are: USSR/Poland Agreement Concerning
Polish Through Train Traffic on a section of

the Railways of the U.S.S.R. signed at Moscow

which permits through passengers,

from the People's Polish Republic to the People's”
Polish Republic through the territory of the ‘USSR
U.N.T.S. Vol. 493 p. 229.

Czechoslovakla/Austrxa Agreement Concerning the
Regulation of Railway Traffic across the
frontier signed at Prague on 22nd September, 1962

/ - ,‘/ 1/‘: ] = - —”u'ji('k
- .v‘a . - /" R -
S , ' / "
& //{. . /I . e gq -
. . / < I
O) T2, P.C. ;.J. Ser. A. No. 23 at p. 28 (1929)
) 73. Baxﬂer, Tha.Law of International Waterways '
y ‘ p. /153
74. An example is the Convention between Norway and
r Sweden Concerning Common Lakes and Watercourses
. ) . *  signed at Stockholm October 26, 1905 Articles 3,
" { - 34 Martens, N.R.G..2nd \Series 710 (1907) . -
<. . 75. Treaty between the Unlted States and Great Britain
' relating to Boundary Waters between United States
-and Canada signed at Washlngton January, 11
. 1909 Article 1.
76. Baxter op. cit. p. 156.
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by which the Contracting 'Parties undertake to /
permlt Railway traffic cross ‘the. frontler.
y  U.N.T.S. Vol. 495 p. 157. s

® 80. 1.

,’ \ © Agreement Concernxng Road Transport.
. Signed at Prague on 22nd October, 1962 /
. . ©  (bilateral)s ’

/

[

*All passenger transport between,thef
: two states and transit of passengers through
‘ their territory .....shall require authori-
zation (Art;1l)

{1:6974, United Nations Treaty Series 1963
Vol. 480 .p. 267.).

Customs Convention on the Internatlonal
'Transport of goods under cover of TIR Carnets
(TIR - Convention) Done at Geneva 1959.
(No..T: 4996. U.N. Treaty Series 1960
348 p. 13).

- Slgnat ries ar Albénla Austria, Belglum,
Bulgaria,\Czech§slovakia, Denmark, Federal
Republic of Germay, Finland, France, Greece,
. Hungary, Iceland, Iréland, Italy, Luxembourg,
. Netherlands,\Norway, Poland, Portugal, Romania,
] Spain, " Sweden\,, Switzerland, Turkey, Ukranlan,
- . Soviet Soecialist Republic, USSR, Uk, USA,-
- ' came into forcé on 19th November L963

R R R K T X

AgreementconcernlngInternatlonal Road
Transport. Signed at Moscow February, 3rd
1967 (bilateral) . :

(1:8917 U.N.T.S. Vol. 617 p. 267)

by Art. 1 exchanged transit rights" for
road transport (passengers and goods)
by bus or motor NGthle ‘

D - o m mp - - -

concerning the Internatlenal )
of Goods by Road signed at ° ,’4'
on 21st June, 1960 (B;lateral)

Agyeemeni
Transport
Bucharest

- ’ . . ' . X
. . o - Art< J. ~ ' ! ) - '
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- (1:8746 UNTS Vol. 604 p.81)

5. - ROMANIA/SWEDEN' S

: Agreement concerning the interrmtional
transport of goods by read. Signed-at .
Bucharest on March 1; 1967. - ‘

(I: 9172 U.N.T.5. 642 p. 163) -
6. ROMANIA/ERANCE -

—— o - - -

of goods by road. Signed at Bucharest
on March 14, 1960, :

I, . Agrecement concerning the international transport

(I: 8741 U.N,T.S. V. 604 p. 33>

. O DENMARK/ROMANI A

P .
Agreement concerning thc lnternational
transport of goods by road: Signed at
‘Bucharest on 29th August,- 1967, o

(1:9231 U.N.T.S. Vol. 645 p. 125). -

8. B BELGIUM/ROMANIA »

'(:} Agreement’ concerning the transport of goods™ "
by road by means of commercial vehicles., C o

Signed ‘at Bucharest on 22nd Septembers1967.

(I: 9109 U.N.T.S. Vol. 637 p.3y

- Mt e aw . wp = an b .

. : Agreement concerning international transpoft'l
. by road. Sign at Helsinki on 10th Nove-
-mber, 1967) both\passengers and goods.

| .- -4 I(I: 9186 U.N.T.S. V§1. 643 p. 95.1)

b ]

C 10. " BELGIUM/HUNGARY

- an e - e -

- Agreement concerning’ the road transport of
passengers and goods by commercial vehicles.
Signed at Brussels on 20th March, 1967.

{(1:8686 U.N.T.S. Vol. 601 p. 37N).
11. “ FINLAND/ FRANGE ,

R e ek B T R St e

Agreement concerning international road. -
transpert.

(;f i (I:9185 U.N.T.S. Vol.643 p.75)
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85,

86,

"870 ’

'88.

90.
91.

O 92.

93.

“op. cit. at p. 28
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Lauterpacht op. Fi{. P fSZ.

1

" Buckland and McNair: R%man Law and Common La@
(1938) Pages 107 - 108

3 »° &
'VArtlcle 3 of the Geneva; Convention on the %

High Seas 1958 provides " In order to enjoy
the -freedom of the seas. Thé Convention on
. Transit Trade.og\Landlocked states preamble vl
provides”. Noting the General Assembly
Resolution 1028 (XI) on the landlockedgcountries
and the eXpan51on ‘of internatiomnal trade
“which recognizes the need. of land-locked countr-

+ ‘'ies for adequate tranglt facilites in promoting
international trade”;! The Draft Convention
on the Law of the Sed by Article 125
(1) provides “landloecked states shall have
the right of.access to and from the sea for the
purpose of exerc151ng the rights provided for

+in this,Convention inc¢luding those relating to
the freedom of the high seas and the common
heritage of manklnd} To this end land-locked
states 'shall enjoy fre dom of transit through
. the terr1tory of trans t states by all means of
transport / .

\

-

op. ‘cit. ﬁ. 623. \ -

Lauterpacht op. cit. p. 338.

Convention on Transit Trade of landlocked States
(1965), Preamble Principle V. "The State of Transit,
while maintaining full sovereignty over its terri-

. tory, shall have the right to take all indispensa-
ble measures to ensure that the exercise of the right
of free and unrestricted transit shall in no way
infringe its legitimate.interests of any kind.

A similar provision can be found in Article 125

(3) of the Draft Conventlon on the Law of the Sea.

I.C.A.0. Document 7278 ~-C/842 1952.

1.C.A.0. Document 7297, AT Conf./2.

1d.
d.
Id.
1d.
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95.

96.

97,

98.
99.

100.

101.

France, Tribunal correctionnel of Versajlles
September 3,1936, Adnu91~D§§est and Reports of
Public International Law Cases (1935-1937)
Vol. 8 p. 159 Case No. 51..,

ICAO Dgcument 4522, Al- E.C. 74 (1947)

'The list is not exhaustive.

Article 2(2) Multilateral Agreement on*'
Commercial Rights of Non- scheduled Air
Services in Europe. Paris 1956.

Chicago Convention, Annex 9 2.34. f
Chicago Convention Annex Z. !

Special Air Transport Conferenc% held at | -
Montreal April, 1977, SATC Informatlon Pdper No.
- -Policy concerning Igternatlo fal Non- scheduled
Air Transport, Background Documentation for
Agenda Item 2 prepared by the Secretariat of
ICAQ at p. 17.

[y¥]

“Transit Flights - The Policy of most states
concerning foreign non-scheduled commercial -

flights exercising first and second freedom
privileges (with no stop or with only’ technlcal
stops) are generally inkeeping with Articlé 5

of the Convention and with the Air Transit Agreement.
Subject to the condition of reciprocity,the
majority of states grant freedom of entyy. to such
flights upon prior notification. Only g

limited number of states require prior germission,
due generally to safety or security con#iderations.
It\1s generally practice for those states granting
fréeedom of admission for non-traffic purposes

to require the filing of a flight planh or some
formof prior notification for air trafflic

, immigration customs and public health

The period of the prior notifiication
varies from state to state, the most common

being 24 hours. Standing rules also include A
compliance with air navigation rules and|procedu-
res. In certain cases it is also mandatory to
carry adequate insurance against third party
damage.

Heller: Grant and Exercise of Transit(R'

hts p.
93, £ P
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102'

103.
104.
- 105.
106.
107.
- 108.

109.

110.

111.

112.

113.

114.
115.

- 95 - » / .

e

Articles 39, 41, and 56 of the Vienna Conventlon
on the Law of Treatles. h

Artlcles 86 and 88 of the ‘Chitago Conventlon.
Article 25 of the Chicago Convention.

Anticiea 28(a) Chicago Convention.
. . v

¢

Article 26 'Chicago Convention

Preamble to the International Air Services

" Transit Agreement.

Article 1 (2) Internatlonal Air Serv1ces Transit
Agreement. ‘ . -

See limitations on the exerc1se of transit rights
of overlflght ante.

As at December 31st 1980, there were 95 states
parties to the International Air Services
Transit Agreement. Members of ICAO were

"at that time 150 states.

Bilateral Air Services Agrcements contain the:
following: 3
~"Each Contracting Party grants to the other
Contracting Party the following rights for
the conduct of international air services
by its airlines”.
(excerpt from Bermuda 2 (UK - U.S.A.).

Excerpt from Bermuda Z (UK - U.S.A.)
Article 3 (1) (a). . /
“Each contracting party shall have the R
. right to designate an airline or airlines”
for the purposes of operating the agreed
services on each of the routes specified
in Annex 1 and to withdraw or alter such
de51gnat10ns. Such designation shall be’
made in writing and shall be transmitted’
to the other contracting party through
diplomatic channels.™

Bin. Cheng. Law of International Air
Transport p. 360.

Article 1 Geneva Convention on the High Seas (1958). .

op. cit. o
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116. .

117.

118.

119.

120.
121.
122.
i23.
124,
125.

126.
127.
128.

‘Cited by Professor Cooper in Backgrounds of Inter-

“Matte Treatise on Air Aeronautical Law p.20.

- 9 6 - ) ) N\ . < /f . ) :~‘
Articie 38 of the Draft Convention on the Law of
the Sea. .

Article 15 pardgraph 3 Chicago Conventioﬁ;
Pan American World Airways Inc. v.

The Queen and the Minister of Transport (1979)2 . (
F.C. 34

See also statements byy+he Council to Contracting
States adopted December 13, 1973 ICAO. Doc.
9082 - C/1015. .

“30. The providers of air navigation
facilities and services for international
use may require the users to pay their
share of the cost of providing them
regardless of where' the utilization takes
place. In the particular case where ) !
 the aircraft does not fly over the provider's
state there are however difficult and .
complex problems associated with the colle-~
ction of route facility charges, and it is for
the states to find the appropriate kind
of machinery on a bilateral or regional
basis for meetings between provider. states
" and those of the user airlines, almlng

|
to reach as much agreement as p0551b1e 7L
concerning the costs of the facilities and I

services provided, the charges to be l1tvied v/

and the methods of collection of these charges.”
{

national Public Air Law, 1965, Yearbook of Air
and Space Law at p. 4.

Id. at p. 7

Slotemaker Freedom of Passage p. 17.
I1d at p. 44 - ,

Id at p. 45. . -

Id at p. 54;

¥

Proceedings of the International Civii Aviation
Conference Vol. 1 p. 42.

Ed

¢ .

Vlasic op. cit. p. 13

Sghwarﬁénberger A manual of International Law, ////
Fifth Edition p. 32. y,
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129.

130.

131.
132.

133.

134.
135.
136.
137.
138.

International Servitudes in Law and Practice

p. 168. : .
.The Law of the Air 3rd Edition p. 6.
Westlake International Law Vol. 1 at p.157.

Principles of International Law 7th Edition
1930, p. 198. ) '

This view is shared\by Lauterpacht op. cit.
at p. 325 - 326.

I.C.J. Reports 1969'p.;

1960 1.C.J. Reports#p.6 (yerits)

Id at p.44

Id at p. 43.

Chicago Convention Annex 2.

A

PR —

'
e et = et e

O R

- - -

+ A d !
PSSR PR



@

= e st T bt

S T gt 1 s i =

B e ] e

PART II  °

.
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i

" -LIMITATIONS ON THE EXERCISE OF | "
‘ TRANSIT RIGHTS OF OVERFLIGHT )

F Fal

4 ~ ¢
Section 1
e

—

» Limitations in Public International Air Law

From the foregoing it has been ascertained that the

‘right of overflight over another State's territory for

L3

aircraft not engaged in the operation of scheduled inter-

~

national air services are granted by the Chicago Convention
to be exercised by\@ircraff of the Contracting Pa;&ieé to
.the Chicago Copventiion, subject to the observance of the 1

1) Aircraft operating scheduled

terms of the Convention.
international air services derive their tranéit rights of
overflight from the International Air Services fransit
Agreement or from bilateral air services agreements. By

the provisions of the International Air Services Transit

Agreement, once the transit rights have been granted, their |
{
exercise is governed by the provisions of the Chicago

(2)

Convention, As for the bilateral air services agreements,
)

if they are concluded between States members of the,
A

1
International Civil Aviation Organization, the agrégments
7

(3

: 8
are invariably made supplementary to the Chicago Convention.
Therefore transit rights,whether granted by the Chicago

Convention, or by the‘Lnférnational Air Services ‘I'ransit




.) 3 ' 3
Agreement or by bllateral alr serv1ces agreements ’
between States parties to the Chlcago ConVentlon, are

- governed by the/Chicago Convention. The Chicago Convention
‘reserves to the' Contracting Parties the right to limit 1n

.a number of ways, tHe exercise of the right of overgligﬂt.

¢ y
¢
~ - A

1. * Designation of Routes .

c The last sentence of the first paragraph of Article 5

; 9

ree...t.. Each Contracting State nevertheless
reserves the right, for reasons of safety of flight,
to require aircraft desiring to proceed over
regions which are inaccessible or without adequate
air navigation facilities to follow prescr1bed
routes, or to obtain spec1a1 perm1551on for such
flights. .

of the Chicago Convention provides:

Dy

-

" First of all, whether a region is ohe which is‘inaccessible or
. ¥
one which 1lacks adequate air navigation facilities is

’

a fact which is best._knowrr by the State concerned. This
- forms a basis for not allowiﬂg overflight over any

region except through prescribed ;routes. 1In analysing this

D
limitation, the Councii to the International- C1v11 Av1at10n

- Organization stated:

-

each government should decide which regions in
its territory are inaccessible or without-adequate
air navigation facilities. Such regions should be
“publicly described,, as in the case -of prohibited
‘ areas under Article 9, and the nature of the
Yestrictions to be imposed should be stated. ° -
Thus the description should be explicit as to .
!  whether the requlrement is (i) merely that a

&3

e

A

[y
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aircraft not engaged in the operation of scheduléd

- 100 - . . ' . ','; A
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particular route be fdllowed}'or (ii) that 3 : o

permission be required, or (iii) both, since the
requirerements thereby seem to be cumnlat1ve, ‘
notwithstanding. the use of the adjunctive "or". (4)

Fdrther. by Article 68, the Chicago Convention
. 4
provides that:. ' . e
. A

N %
Each ‘Contracting State mgy, subject to the
provisions of ‘this Convention, de51gnate the - R
Toute, to be followed within its territory by any
1nternat10nal AiT SEeTVICEetersensedenan

O |

¢

These two provisions read together have the effect that

Ny

1nternat10na1 air services cannot overfly any part .

-

of the terrltory of a Contracting State as they wish.
They must follow the routes designated to be followed
by any international air service. Such routes should be

delared publicly.

'

/
Aircraft operatipg schleduled international air

services are also limited to designated routes. Article I

Section 4 paragraph 7. of the International Air Services

Transit Agreement provides:

Each Contracting State may, subJect to the provi- '
.~ sions @f this agreement, (1) designate the route o
“to be followed within its territory by any

»° international air service......ec...

-

.

The bilateral air services agréements are more specific.. . .. .
~ . » . . N . - N .

~—
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The route-to be followed is'épedified,(s?

The designation of transit routes.is not peculiar

to air transportation. As has been considered, a vessel

passing through the teeriTorial sea can be ordered to be

restricted to certain routes and/The Barcelona Statute
on transit applied only to transit by rail and waterways,
. that is, only traffic by routes which could be easily

distinguished and controlled could be given freedom of

passage.
¥
2. Right to Demand a ‘Landing

Non-echeduleé transit flights are, according to
Artgcie 5 paragraph 1 of the Chicago Convention, subject
to tb%\:}gﬁt of the State flown over to require a lamding.
Aircraft/eperaiing scheduled international air serviqes

have not been subjected to ®imilar limitation either by

-

the, Internat1onal Air Services Transit Agreement or by

-t

t

bilateral dir services agreements. However Article 1(3)

of the International Air Services Transit Agreement provides

that: - B ' " - . .

’~

.

A Contracting State granting’ to the airlines of
another Contryacting State thefpr1v11ege to stop
for non-traffic purposes may requ1re such airlines
to offer reasonable commercial services at the
points at which such stops are made.

¢ v ¢

H ‘ - “ 4
B

" . This prov151on much as it may apply to the alrcraft making

. stops ‘for non- traff;c purposes, 1s not appllcable to )

4
¢

,
’ . ' -
ot » = - - .
ot . N ’
i, .
o , . T ) . i
L P e T
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(;) aircraft transitting for purposes of overflight only;
Under{Article 1(2), the: exercise of tﬁe transit privileges
has to bé in accordance with the Convention on tﬁq.Inter—

" national Civil Aviation. Behind thlS mask the words .
subJect to the right of the State flown over to require
landing” appearing in Article 5 of the Chicago Conventlon.
may be applied to aircraft engaged in the operatién of

scheduled international air service and thus give the

States overflown the right to require landing.

3. Operating Permission

rd

Article 5 of the Chicago Convention grants transit

rights to aircraft of other Contracting States, not engaged
Fi . -

<u) - in the operation of scheduled international air services i

§ ~ -

across the territory of another Contracting State without

the necessity of obtaining prior permission. Therefore,

~ .
gﬁrcraft not engaged in the operation of scheduled

’ international air services can exercise rights of

oﬁerflight withop@ pbtaining an operating permif..

AN

. In the International Air Services Transit Agréément,

the requireﬁent of the airlines to obtain prior permission

is hpt stated explessly. In Novembeér 1950 Pakistan submit-
/ .

ted the issue of the requirement of operatiﬁg permits

under the International Air Services Agreement to the

(j)§ ) lnternatlonal Civil Av1at10n Organlzat1o Counc11 which

°

formulated the question as follows: ‘ .

v
3 A

A

R .
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.(a) Is a State, party to the Transit Agreement
entitled to require that a permit be obtainedr

by scheduled international air services of <~
other States, .parties to the Transit Agreement
before flights without landing over its territory
are 1n1t1ated?

(b) -If s0, what form of permit may be required

and to what extent has the State to be overflgwn
- the d15cret1on\(o grant. or withhold ‘the same?

f/ The matter wa; discussed i1n 1950 and 1951 by the
Council under Article 54 (n) of the Chicago Convention
and opinions were invited from members. Four States (6)
answered question (a) in the negative so that question
(b) did not érise. The United Kingdom delegate to the.

Council submitted the following cdnclusidns.(7)

-
4

(8) Airlines as such have no rights under the Transit

. Agreement; the rights are exchanged between Contracting
.

States;

(b} Article 1, Section 5 of the Transit Agreement, clearly
contemplates the issue of such a certificate or permit
to the airline; the application of such a permit should be

sponsored by the parent Coﬂtracting State of the airline;

ned

(c) The alrllnes exercising the pr1v11eges must do .so in

,accordance with the provisions of the Conventlon and must

comply with the laws of the State flown over;

o

.
» * A
kd -~ ¢
v
.
. N
.
v
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)

the Contracting State concerned;

(e)

The form of ' the permit is left to the-aiééretioﬁ of

t

The permission can be withheld, but only for reasons

which are embodied in Article 1 Section'5 of the Transit

Agreement;

(£)

a

w

A permission could be limited by specifying certain

routes and airports according to Article 1 Section 4, -

i

o and could be granted subject ‘to the airline providing a.

commercial service'(Article 1 Secﬁion 3);

_ (g)

A permit should not be withheld as a means of

-]

eyading~fhexobligations assumed under the transit Agreement.

‘-

-3 he Representative"of Egypt contributed by stating

that operating permits or notifications of intent to fly

Transit Agreement if they so desire

tunity to apply Sectiuns 3,—4, and 5 of Article 1 of the

weresnecessary in order that states might have the oﬁpor-

0. ®

*

N

The International Civil Aviation Council, however,

gave what the Canadian Member described as a "rather cryptic”

(9) .

- answer. , o .

-

(1) The Convention on International Civil Aviation,
and in particular Article 6-«thereof, -does not override
the provisions of Section 1, Article 1, of the
Integnational Air Services Transit Agreement.

I

W TC X
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(2) A State by becoming panty “to the Air Transit
Agreement, grants the privileges -of transit and

. 1and1ng for hon-traffic purposes - subject to the
requirements of other provisions of this Agreement -
to other states-party to the same’Agreement with -
respect to their scheduled xnternatlonal servzces.

It was obvious that Pakistan considered that the question

asked had “"not been effectively answered.

"=’ Article 1 (5) provides that:

‘Each Contracting State reserves the right to withhold
or revoke a certificate or permlt to an air transport
enterprise of another state in any case where owner-
ship and effective control \are vested in nationals
of a Contractlng State, or in case of failure of -,
such air transport enterprise to comply with the ‘

. laws of the state over which it operates, or pewforms
its obligations under this Agreement. -

. 5
ri
'

appllcatlen for such cert1f1cate or perm1t'

~,

cannot be issued,

«

v

-

The,words

s

-

©
’

.

e

5

."been appried for and consequently gpantqd.

4

-

“withhold or revoke a certificate J¢r. perﬁit“

.or withheld or revoked w1thout hav1ng

1mp1y

A cert1f1cate

. N . J . ' ~:- -~
The laws<of the state over-whlch~1;-operat3340f L

‘.

T

performs. its obligations also Tay emphasis dh the requirement

of an operafiné_pérmit. *Section 402 of the Unlted ‘States

< oo >

Federal Av1at10n Act proy1des v , ’ - -
(a) "No. forelgn air carrier shall engage in forelgn .
air transportation unless there is in force a permlt

< issued.by the -Board auth@r1b1ng such’ carrier so to
engage. (10) L *
Commenting on’Segtibn 6 oﬁwthe Air Commerce Act 1926 which
o v o e v " t

- \

~
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(:> provided /that “foreign aircraft not part of ‘the'-armed
° forces™ gf theyf¢reignqnation‘shali be navigated in the .

d States only if authorized....” and which was repro-

s
A

/ duced in Section 1108 of the: Federal Aviation Act
- 1958, Acting Attorney GeneraL‘Mﬁﬁthew F. MacGuire said
.. ™ that (D) yith réépécg to aircraft regulation Section 501

0. . - ~
.which provided that it was .unlawful for any person to operate
or navigate an unregisterédkaircraft, the Section indicated

that the Congress intended’ permits 1ssued to foreign

(RN

aircraft under Articlé ¢ of the Air Commerce Act to 'serve

«

as a substitute for registration required of all aircraft

1'

eligible for registration. . "

“ &

B

<:)A Bilateral Air.Services Agreements are more explicit

- bl

.on the issug of operating permits. It. is made a condition

, precedent before:the designated airline can exercise. the
transit rights granted.-. ) ) Lo

- v
B — .
> B
»

. » Jles Ny - } .
On réceipt of a designationmade by one Contracting
& ) . Party.... and on receipt of an application or o
: applications fromffheigirline so designated,~ N
o for operating authorizations and technical -
permissions in the form and manner prescribed -
= for such applications, the other Contracting . ° ;

Party shall grant the appropriate operating - N o

authorizations and technical permissions-provided:
s - oo , o Y
(a) Substantial ownership and effective e€ontrol
of that airline are’‘vested in the Contracting - )
.ot . «Party designating the airline or in its nationals; - "

‘u

» ' (b) -~ The designated airline is qhalified to meet . .
=y o the conditions prescribed under the laws  and ST
(:) ‘ regulations normally applied to the operation « :
‘ of international air services by the Contracting .

' _Party considering the application or applications.

< - S~ A
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Therefore. once an airline has been de51gnated by a

Contracting Party, provided that that airline tulfllls the

Y
ot

s . . !
requirements laid down in the agreement, the bther -

Contracting'bafty grants the appropriate operating permiss- N
ion without delay. ) ‘ ;
. B A 5

I3 . [
EN

It is, therefore, submitted that fgr co mercial

i + xy

aircraft to exercise rights of transit granted by the

, International Air Services Transit Agreement jand by.the | . ¥

Bildteral ‘Air Services Agreements, such aircraft must obtain

prior ﬁermission. It follows that the route to be followed ;
is prescribed ifi the. certificate or permit allowing the - N

overflight. However, once application requiring permission

to overfly has been made, “an operatlng permission should , .

.certainly not be withheld as a means Qf evad1ng the obllga*

- .

tions assumed under the Internat1ona1 Air Serv1ces Tran§1§ T#"
Agreement or of delaylng the exefézge of  the freedoms W
granted ~(12) The malnnreservatlon hereals that the alrllhe \
seeking authorlty to exercise ‘the rlghts “of overfllght
should be substant1a11y owned "and effectlvely controlled

‘by the states members of the Internatlonal Air Serv1ces f

_Transit Agneément py states subject to'a Bilateral éir | .
Services Agreement as- the case may be. \ » ‘ ,
- ' g ) ‘4 - . ‘. ’ o t‘—. ! b
4, " Restr1C¢1ops on A}t1c1es Carrled in Aircraft . - ﬁ )

- . Any 31§F€3ft, whether scheduled or non- scheduled carry- :

ing muﬂﬁ;iong of war shalljﬁox be allowed to ekercise rights .

@
-

RN . - L. i
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of overflight except thh the perm1551on of the state

to be overflown. The determ;natxon of what constltutes R

munitions of war or 1mp1ements of‘war is left to the state

concerned. 13) 1t should be noted that the Chlcago e

“ L

‘Convention does not apply to btate alrcraft of wh1ch

military aircraft are part and. as staged'ﬁy Korovin

"whatever ¢ategory a plane forhally belongs to, its B

character is determlned by the functlon it performs, a

plane used for m111tary purposes w111 always be regarded

< 3 Y

as a ‘reconnaisance plane,.;ust like a transport plane

used as,a bomber, cannot’ expect to be treated as a commerc1a1

a1rcraft" 14) . - ’ ‘ . i

( .
bl 3 ) " \J . B

- ¥ ¢ J M -

‘ * ‘

The use of radio transmitting apparatus is permitted

only in accordance with the regulafiuns prescfibed;byfthe

(15) ' ST oo

state flown over and each contrdcting state may

«“ ; -

prohlblt or regulate the use of 'photographic apparatus 1n !

aircraft over its terrltory (16) ’ 5

i

S+ Prohibited Areas 1 o ',' '

Article 9 of the Chicago;Conﬁention is &4 good pretekt

s

Hwhereby a Contracting State to the" Chlcago Conventlon may

curb transit rights of overfllght. The Artlcle prov1des

as follows: “ - . s

]

- (a) Bach Contracting State may, for reasons of .
military necessity or public safety, restrict or .
prohibit uniformly the aircraft of other states * .
from flying over certain areas of its territory - W A

- e . -

<t
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of West Pakistar's Western Frontier a prohibited area,

"‘1.09. - 3 ' ~ '}.\.,

-

provided thax\no distinction in this respect
is made betweén the aircraft of the state
whose territory is involved, engaged in ‘ .
international scheduled airline Services, : B
. "and the aircraft.of the other Contracfing States
likewise engaged.. Such prohibited areas shall o Y
"be of reasonable extent and location so as not } . - 4
__to interfere unnecessarily with air nav1gatxon. L
Descrlptlons of such prohibited areas in the. . *° =
territory of a Contracting State,as well as any’
subsequent alterations theré¢in, shall be communicated
as soon as possible to the other Contracting States =~
and to the Internat10na1 C1V11,AV1at10n Organization.

Al ba

, .
\
o * ~ \ A

The “rcasons of military nécessity or public safety™
\ , : .

are left to be determined by the st@fe setting-up a Cor

prohibited area in its\tefritory Any reasons, therefore, :
may neces$itate the“settlng up of a prohlblted area for - ‘

as long as when the legallty of the‘prohlblted area i

questioned, the state‘conéerned can find a military reaspn

-

to justifitthe existence of the prohibited area. The

réasonableness of the "extent andflocation" bf the prohibited

(17)

area must be based upon the ob;ectlve crlterla, that

is "so as no; to interfere unnecesgafily with air navigation”.
Ar;icle 9 (a) is fhe legal bésislfar the establishment of
permanent pr;hibited a}eas. o -
. “ ’ , \
An analysis of some disputes coricerning the Article-
may throw a:light on its impact. 1In 1952 there arose a
dispute between India and Pakistan relating to the inter-

pretation and application of Articles 5, 6, and 9 (a) of the

Chicago Cofivention. Pékistan had declared the entire®Téngth ‘

and this prevented the operation of certain agreed air

g




<
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4

“services between ‘India and-Afghanistan. Pakistan would

»

-

not agree to open a corridor over the area to allow India

to operate air services to Kabul. India requested the.

« ’

Couﬁcilﬂof the International Civil Aviation Organization
to‘goive the dispﬁte. One of India's complaints regardlng
the prohibited arca was that the extent and location of
that prohibited arca interfered unnecessarily with air

Tt T .
navigation. Pakistan finally agreed to 4 route Delhi -

Kabul which circuited the prohibited area prolonging the.
journey from 642 miles on a direct route to 2080 miles.-

e l N S,
Indta still claimed that the zone was uhreasonable in extent

v

and location and interfered unnecessarily. with-air naviga-

tion, In justifying their action in setting\up'fhe prohi-

bited area, Pakistan said:

-

S,

... the attitude of the inhabitarits of the tribal
towards an Indian airline forcéd down would be -
completely unpredictable... The tribesmen. are all
armed and there are reasons to believe that: |

they take delight in having snap shots at the

flying aircraft. It was therefore emtirely to .
ensure the safety of the aircraft of the Indian
airline themselves that the prohibition of

flying across the prohibited areds.was:enforced. (18)

. T

IE would.aépear that the: reasons given\bi ﬁakistan are-more
in line with Article 5 of the Chicago Coﬁveﬁtion “reasons
of safety of flight™. than with Article 9’(3).‘ Neither_'
India nor Afghanistan Qhollatcrljoined India in the digpuxe
,guegtioéed the reasopg beﬁind %etting up'the prohibited
“aréa., All they were concerned with was thé gegsonableness

- - . ow
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(“) . of the extent and location of‘fhe pfdhibited area.
The author agrees with Professor Vlasic (19) that a

combined use of-Articles 9 7(a) and'5 of the Chicago

Convention may drastically limit. the exercise of transit

rights granted by the Conventions. The fact of a route

N

being made unnecessarily long by the existence of a

5

prohibited area may 1n fact repel airlines from flying over

areas of certain state's territorial airspace.

i

!

I3

In 1967 a dispute concerning’Article 9 arose ...

between Spain and thé United Kingdom. Spain, on April 11,
1967 set up a-’zone in the viginity of Gibraltar airport

<to be prohibited "to all aircraft for reasons of national ;

Organization and other Contracting Parties of the zohe in

oo

{
{ Lo
'il (:} security. She notified. the International Civil Aviation
! - -
!
i
i

accordance .with Article 9. (a) of the Chicago*Convention.

T

The zone was so close-to Gibraltar aerodrome that the

aeroplénes ldhding an& taking off in Gibraltar would have-

>

to change their normal flight paths|, “a fact which, because

‘ of the geography of the area would, in unfavourable weather

“ conditions be extremely hazardous fer air navigation. 1

'
H
; / -

| ¥ R N . . -
Having failed to reach an agreement by peaceful négotiation,

the United Kingdomf}eferfad the dispute to the Council of {

(20) ,

‘*@ - . > - - . . .
the International-(Givil Aviation*Organization. Some

of the United Kingdom's arguments were as follows:

(:3 1. Thdt Spain had no right to determine unilaterally

the‘intqrﬁretatioﬁ and application of Article 9 (a).

“

. . . A - o - s
U 4 - "
- » . o
. ¥ ~ = _
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2. That Article 9 (a) is a derogation in certain cases
from the right of overflight granted by Article 5

of the Chicago Convention and the International Air

(3

Services Transit Agreement.

3. That the principle of sovereignty cannot be relied
on,as justifying the unilateral interpretation and
application of provisions of a treaty to which it is
a party especially, when the other States' rights are

affected.

1

1 )
4. That the zone is not reasonable either in extent or

locatiop and that it interferes unnecessarily with

air navigation. “The topography of Gibraltar is

such that it is at times subject to violently unstable
conditions, and in such cenditions civil aircraft
qsing Gibraltar aerodrome cannot safely approach it
without flying over part of the Spanish prohibited

| L1}
area .

Some of the reasons from the Spanish Government were as
follows:(ZI)
1. That it is the exclusive ’prerogative of the State which
esiablishes a prohibited area to decide upon the existence
‘aﬁd basis of the reasons justifying establishment .of the

area and that no other state may question the use the first

State has made .of its sovereignty. ’
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2. . . That it is inconceivable that other states may arroga-

1

te to themselves the faculty of reviewing~;he judgément

which a state may make within its own territory as to its

Lo - - . §
own-military necessities and public safety.

3. That the provisions of Article 9 (a) is purely recomme-
N s ’ i . )
ndatory in character and that its intent is merely to exhort

s |

: .
states to mdke careful and reasonable use of the power which

they have reserved to themselves in Article 9 of the Chicago

1

Convention.

°

The arguments, in this case tend:to show that Article
9 (a) combined with Article 1 of the Chicago Convéntion,
can also be used by Contracting States to the Chicago
Conventiog to %rustrate the exercise of the transit rights

of overflighf.' ’ .

Article 9 (b) is much moré restrictive. It~

provides: ‘ ’ ’
N .

Eath Contracting State reserves also the right,
in exceptional circumstances or during a’'period-
of emergency, or” in the interests of public
, safety, and with immediate effect, temporarily
, tosrestrict or prohibit flying over the whole or

N any part of its territory, on condition that such -

rgstriction or prohibition.shall be applicable
without distinction-or nationality to airtraft of
\\all other states.

'

. v The words, "exceptional circumstances"” have not been

dcfinedfc Regarding the period of emergency, Article 89.

further provides:

TR

iy 4y




CN) : In case of war, the provisions of this- Convention
- shall not affect the freedom of action of any of . -
, . -+~ the Contracting States affected, whether as bellige-
- : rents or as Mheutrals. The same principle~shall e
. apply in the case of any Contracting State which
-declares a.State of national emergency and notifies
the fact to the Council. ’ : o

A
A e

“According to Article 89 in the case of war and in
“the event of a Contracting Party declaring a State of

national emexgency;/the'State ﬁay el@ct'not‘to_bb‘boﬁnd - .
by the provisions of the Chicago Convention. Under -
Article 9 (b) in the case of emergency, the State éan
temporarily prohibit flying over the whole ér any part of
its territori. kIf 1s submitted that in cases of emergency,
(i) a State has an option either to choose Article 9 (b) 4

| or Article 89. Whichever is the choice, it will interfere
with the exercise gf/the right of overflight over tH;t
State's territory enjoyed by ai{;rafts of other Contracting

. . &
S Parties.

Section II

Limitations on the'Exercise of the First Freedom
Traffic Rights by Property Rights in the Airspace

-In the foregoing chapters, the author has endeavoured ™

4

to establish the right of overflight in international air
(i3 ' transportation. The issue remaining is not whether the

. aircraft has the right of overflight over the land of another

(22)

because as stated by Wilson while considering Article 2

t
1

s
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© " of the Paris ‘Conventidn for the Regulation\of Aerial
-Navigation and after citing and considering.the_case '
' (23) ' '

of Missouri v. Holland

Article 2 of the Convention provides:
“Each Contracting State undertakes in time
.of peace to accord freedom of innocent passage.
above its territory and territorial waters.....
to-the other Contracting States, provided that
-the conditions established in this Convention
. are observed”. For those nations which have
~signed this Convention, this passage also
affects the rights of.private land owners,
'since they doubtless cannot gbject to a
passage authorised by treaty.

L.

The issue therefore is as to how that flying activity shall .

be conducted so as not to be . harmful to the owner of the

[N N

land or any occupier thereof.

~ -~

\

The law of tort at common law developed to determine
< ‘when the law would or would not grant redress for damage

*suffered by art individual ip'society. This damage, in ' Lo

)

the realm of vaviation, may be either injury to the person,

damage to property -or damage to financial interests. Here the

faw of "to¥t 1is concerned with the liability of the owner

7.

. and/or operator‘of the aircraft to other persons on the ~
ground while 'eXercising his.-right of -overflight. The
author will consider the actions open to the individual

fagainst such aircraft operator.and/or owner, that is, .

trespass quare clausum fregit, actioq on the case for b
- ~ ’ -

nuisance, issues of negligence and strict liability in

B 2 ,
S . . 3.
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respect of the -use off%hc aircraft and the influence

s

-.of the aviation statutes on those remedies.

o

A trespass quare clausum fregit is an entry on

. ~

another's land without lawful authorlty anq;§01ng some :

~

damage however 1ncon51derab1e,'to his real property. \

Thus for trespass quare clausum fregit, there must be

an entry on anothcr s land which entry results in some

. damage to real property. The gist of the actlon is the

v

breaking and 'entering the close.

‘.

- one with the immediate right of possession can maintain the

0”3;’¢he landowner or
action.

Both trespass quare clausum fregit and the action
on the case for the nuisance are correlative actions for

the protection of land. The former protects the owners

‘from direct and the ldatter from indirect invasions of

land in the sense that the harmful activity originates off
the plaintiff's land and thus indirectly interferes with

his enjoyment. Thergfore nuisance is the ynlawful distur-

bance of the owner or occupier. in. the enjoyment of his

)

land. Such disturbance may consist of noise, odor, smoke,
dust, vibrations or any effeﬁ&ive conduct. The degree

{ -
of such disturbance or annoyance is mea%pred by the

°
e

obJectlve standard}/_fp caéE?\ef\pggvafé nuisances, an
7

injured party”“ﬁy resort to abatement‘by self help, an

action at law for damages or equitable rellef by injunction.
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Nugséngeﬁis normally associated with repeated acts
J %
which create either a ccntinuous-or‘infermittent annoyance.

)

.The threat or probability of repetition is suff;cient'%o

" satisfy this requirement even ‘when an injunction is sought.

Furthermore, the repetition may consist of independent
acts of different persons. This would appear to take care:

of the situation where the flights of many individual

-
4

aircraft create the disturbance.

Both trespass and nuisance involve the question
of ownership or possession of airspace.

S

Definition of "Property Rights” in Airspace

The author reiterates that by Article 1 of the
Chicégo‘Convention every State haslpdmplete and exclusive
sovereignty over the airspace above its territory. A
State cannot exist without bopulation. Thus the doctrine
of .complete and exclusive sovereignty of a State over the'
airspate above itsitérritory is an amplification of
individuals’ comple;e énd'exclusive property rights in the

airspace above their

4

individual pieces of ‘land. Therefore
when a State dis exercising.its territorial sovereignty over

its airspace, it is in effect protecting “individual, rights

- 2

¥ .

in areas owned arid'used by the citizens -of the State. “Hence

in as much as the transit rights- of overflight are subject

~to the complete and exclusive sovereignty of a State over the

be subject

e 1

; o .
airspace above its territory, they will also

\
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to individual private property rights in the airspace if
N

it can be s&did that such individuals have property rights

in the dirspace above .their tracts of land. But heforef

>

the .limitation on the transit rights of overfiight by priva-
te property rights in fhg airspéce can be discué§é§ the
words "property fights" have to be defined. Seéondlyf"

B
- there 1s need to ascertain whether such rights exist

]

in the airspace.

The concept of property is as old as history but:
far from being of a size or shape incapable of entering the
human mind, it was actually formed there. %he concept
belongs not to physics but to metaphysics.(24) Althgugh
it is a creature of the human mind, the same human mind
which created it has failed to give it a clear defiﬁitiﬁn.‘
Most of the attempts to define it have beeﬁ ambiguous.
‘Sometimes the word “pro;erty" has been used to indic;te the
physical object to which various 1egai rights and privileges
relate and sometimes it has been used to describe the legal 4

interests apbertaining to such physical object.(25)

Ordinarily, property describes the thing itself and

nothing more, for example, an acre of land, a house, an
automobile, a bepk and so forth.(262 Stroud's Judicial .

Dictionary defines property as "the generic term for all

that a person has dominion over”.(27)

(28) the term “property” is

In the case of

Wilson v. Ward Lumber Company

defined as denoting any external object over which the

-, P
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T N . P 2t -
Ty & Egh g o v i, R .- ,,;$~~;~,}).;).
Ty ~.;‘v§.>:§“‘f~i~kr R N . VSRR
3 Par

\




o

(fﬂ,‘“‘ .- rlght of property is exerc1sed ‘In ‘gggr and ‘St Melllons
_ﬁ S RuraI D1;tr1ct Codnc11 V. Newport Corporatlon (29) property
‘* 1§ deflned as 1nc1ud1ng all property real and personal, and ;
N ‘all e;tates, 1nterest5; easements and rlghts Whether equ1rable
"

or legal, in, to and out, of property real and personal - f

v

-including things 1n'act10n.' In Comm1351oners,of Homochlto

. River v. W1thers (301 Judgé Handy says: g

o -~
-

R - s
' -

it appears to us that it applles to such property
.as belongs absolutely to an- individual, and of which
‘he has the‘exclusive right of disposition, property
of a specific, fixed and tanglble nature, capable

of being had in possession and transmitted to
another, as houses, land, and chattels.” N

-

~ \

The definitions.of the word “property” above
referred to have applied the word to tangible objects.
In this sense, the term is defined widely to include

evory claim of acquisition which a man can own except the
one whichvconcerns this paper i.e..the airspace. w'How
can those definitions app{f to oirspace ownership when
airspace i1tself by its nature is not a physical object?
It  has been pointed out thar sometimes the word property
is used to describe legal. 1nterests Attention is
therefore drawn to this usage of the word property to
ascertain whether it encompasses rights in the airspace.;

‘Chitty J in Re Earnshaw-Wall (31) states: S

Property may denote the thing to which a
person stands in.a certain relation, and
also the relation in which the person stands
to the thing.
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Smlth J. 1n the case of Eaton v. B. B. & M. R.'R. CompanX(SZ)

elaborates on -the second Jhailf of Judgﬁ§0h1tty 's statement

*and says

Y ‘»\;' R . * -,
In a strict legal sense, land i“\ézt property,
~but the subject-of” property.h The term “property” |
although in common parlancerfrequently applied

, to a tract of land or .a chattel, in its legal
51gn1f1catlon meéns only the r1ghts of the owner

+ ' in relation to it"; it denotes a right of any -
~ person to poésess use,'enjoy and dispose of a

-

thing. : ‘ . : ”

Cox
y

»

)

\

Y

In St. Louis v. Hall (33) Judge Sherwood states: ‘ !

> N ' ) !
- . ) ’ 1
Sometimes the term is applied to the thing '
itself, as a house or a tract of lapnd; these things,
however, though the subjects of property,’ are,
when coupled with possession, But the -indicia,, the
visible manifestation of invisible rights, the ’ '
evidence of things not seen. .

Property, then, in a determinate object, is

‘ composed of certain constituent elements, -to .
wit: The ungestricted right of use, enjdymeqt, ) ‘ .
and dlsposal of that object. » .

b . g

-
PR

These latter deflnltlons of the term property ‘as

the lcgal relations between the individual and the object

seem to be. suited for application to ownership of airspace
because property rights in airspace are rights “"accruing »

in connection with a geometrjical void, which can be located

(34) -

by its distance from the surface”. Thus the term

“property” is used in this paper not “"to denote the. thing

with respect to which legal relations exist but rather

2 i

tv denote the legal relations themselves".(ss) These legal’
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» or propert}-righfsﬁ

‘ L s ' .
\relatronS’%;e otherwise known:as thelrights

N
‘ ‘of owne;sﬁip

i
i

The ‘owner of such rights has pgwer

% to possess, use, enjoy and dispose of th/object;ithe subject .

LRI ~
ie

matter of’the rights.

Co - would entail similar

-

- ‘ and power to exclude
B . " . therefore the flight
o g - 4

+ ‘airspace without his

£

:j ’ \"' L.

Property rights in the\airspace

Al

rights. These rights include the right -

‘others from using the airspace and

of an aircraft through an'individual's"

consent would be regarded as trespass.

Al

‘J . "y The common law as enunciated by Coke and Blackstone
v f l -

) tied the ownership of airspace to ownership of land

¢ 4
surface.

] , Land hath also, in its legal signification, an
| . indefinite extent, upwards as well as downwards.
} " Cujus est solum, ejus est usque ad coelum *
(whoever has the land possesses all the space s,
upwards to an indefinite extent), is the maxim ¢
of the law; upwards, therefore, no man may erect
) any buildings, or the like to overhang another'’'s
.- land: and downwards, whatever is in a direct line,
| N between the surface of any land and the centre
oL | ) of the earth, belongs to the owner of the surface....
e - . _so that thé word “"land” includes not only the face
O ‘ of the earth, but everything under it, or over it. (36)

0

. . Therefore if one owned land under ¢pmmon law, he owned

%

SR everything above it to an indefinite elevation as well

as everything beneath it to the centre ot ‘the ‘earth.

However, with the advent of air travel, how far was upward?. -

i (:) ) The principle that.the owner of the land also owns

.- W

~ .the airspace above it is alleged to have originated in the
vw\ 4‘ ~ * ~
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( )' _ Roman Law. It hds been argued and c%ﬁcluded by'commentatoré

- . that air§bace over private lands under the Roman-Law, either

was the exclusive. property of the land owner up to an
i - v

A R indefinite height, subject to the building 'restrictions
4 ‘ = ;

-

’ or other state imposed limitations or vested in the land-

“

- < owner exclu51ve rlghts of occupancy or user of such air-

Space.(37) , w"?‘

£

' 3

CUJUS est Solum ejus est usque ad coelum

-

The English Background oi the Pr1nc1p1e

‘Wherever it originated, the principle cujus est solum,
ejus est usque ad coelum fepund its .way into the English Law .-

through the influence of the Jews who came- to England with '’

- (:) "~ the Norman Conquest 1n 1066. (38) The Jews rema1ned the

(39)

&,
servants of the king alone, and the klng enactedaspec1a1

laws as appendix to his fcharfgr to thefjews"'(4o) known

. as the laws ofvthe Jewry. Thesé;léws applied as amohg the

%
o

Jews.and as between the Jews and Chtistians.” 'There” wss

a {ehibh Exchequer, a branch of the main Exchequer Cour

in which Christian judges sat with justices of the Jews and
were thus éxposed to Jewish Law and 1ts application. 4!

+

The Jews were driven out of England in 1290 but the influence

of their highly developed legal system had' made itself
(42) : .

«

fe1f5

~

( ) Iﬁ.lZBO, (43) before the Jews were driven out of

England a.conveyance made by a Jew -in Norwich England under

i
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, Courfs was; in 1586 in the case of Bury v. Pope, o

~whosc house had been crccted 30 or 40 years previously, .

i . .
.the 'laws of the . Jewry defined the rights of the ownera

123 -

as béiﬁg “frgm,xhe depth of the earth to the heighlit of ' .

the éky". (44) This description on its own could not

e

have fBrmeﬁ pért of English Common Law which is found on

Its flrst appearance in tﬂe English
(45) -,

the rule of precedent.

ra
N a

Bury v. Pope was an action for

"stopping another's

lights”, in which thé court held that an action for nuisance. . -
did not lie where a landowner built a house which shut off

the light entering the windows of an adjoining landowner . o

o L

since it was the folly of the complaining landowner to build

his house close to the others ‘land. To this case, a note

was added "cujus est solum, eJus est summita, usgque ad coelum.

s

Temp. Ed I.” The note does not appear to be part of the y i
_jngement. The most that can be said of it is that it may ) .

have been obiter dictum if it was part of the judgement “in’

.which case it did not form part of th'e ratio decidendi

of the case. ) ..

a
B .. =
b
* ;

Eleven. years after Bury v. Pope had been decided,

the principle-"cujus est solum ...
(46)

was successfully

where it was held that

inveoked in Penruddock's Case

a landowner could abate the nuisancéﬂcaqsed by an over-

- i

hanglng roof of an ad]o1n1ng landowner which protruded 1nto

-3

the complalnant's alrsﬁace and dumped ra1nwater on the

o,
\ -

~
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s land. Thirteen years later ' in' the

Baten's Uése (47) it was held that'the giaintiff had a

. rlght to abate a’ nulsance con31st1ng in the overhanglng

‘portlon of a hﬁgﬁe. e T

v ' " W s /= \ .
. N

- Observatlon of the -above, three cases which 1mported

%

l
the pr:nclple of tugus est Solum

... into bngland !

reveals tham all the three cases were 1nvolved Wlth the

~

abatement of a nu1sance and not w1th trespass

A trespaSSv“

o’ -~

at Common Law 1nvolves a phy51ca1 1nva51on of the property

:

of another whereas a nulsance does not 1nv01ve the physical
- .
invasion of another's\properyy Butﬂnotmally consists ‘of

-
~ '

the use by an owﬁer of‘his propefty in such a way as to .

injure or 1nterfere w1th the' enJoyment of the property rights

.

- of another. What is in issue in this paperals that if the

\ D

~

.land extends upwards iﬁdeflnltely, théh{an 1nvasion of the
coelum would amount to trespas’s. Theﬁéfearly English

‘e o . y i . 7
“dec151ons are not relevant to this question. Therefore

R

thls 11ne of Jurlsprudence had not establlshed that a

lanHOWner had such rights in the airspace above his 1lgnd
. ' .

(e

As 'to render an unauthorised flight through it to be a
.trespass. - - - - .

.
. oy . . L
Lt Y

q
» o

" Thirty, twa years after the invention of the art ot

%,

fllgh& é%e principle reqppeared in the case of P1cker1ng v,

Rudd.(49) In’that case the defendafit had nailed a board

fopfo his wall so as to overhang the plaintiff's’'garden. '
- N " A
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The plaintiff viewed the air hace above his garden as

¢ ¢ S R
belonging to him and argued tha¥ a permanent projection

into His airspace amounted to a trespass.
4

said:

Lord Elfgnborough

"
A

o N
ay N 9
PR

o - v,

Frdo not think it is a trespass to interfere with
‘the column of air superincumbent oni the leﬁk
-kyonce had occasion to rule upon the c1rcd1t
that a man who, from the outside of '@ field,
discharged a gun into it, so as that the shot
must have struck the 5011 was guilty of breaking
and entering it.. But I am by no means '

.. prepared to say, that firing across a field in vacuo,
is. a clausum fregit. Nay, if this board over-
hanglng the plaintiff's garden be a trespass,
it would follaw that an aeronaut 1s liable to
an action of trespass quare'clausum fregit, at the suit

of the occupier of every field over which this

. balloon passes in the course of his voyage.
Whether the action may be maintained cannot depend
upon the length of time for which the superimcumbent

\ air is invaded.

| ‘ . .

. ‘ A -
B

Lord Ellenborough refrained from ruling on whether or not

-

K1
e

el
i

I e o

the owner of ,the land had property rights in the airspace

~

above his land which affected the defendant's overhanging

board. It 15, therefore, submitted that his oblter dictum

- oy

amounts to a statement to the effect that although a

%

land owner may have rights in the airspace above hlS land,

, -the daw did not conce}n itself with trespasses through the

« V-C in Saunders v. Smlth(SI) ) ’ ' =

+

airspace lasting mlnutes (alrshlps and alrplanes) or seconds

(prOJectlles and m1551Jcs)C5 ) and as stated bykfgi§§fll

” - )

N P

3 A - /// . .
thus, upon the maxim of law, -"Cujus est Solum ejus
: - / o T,

T 4k
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est usque and c.oelum™ an injuction might bé granted
. for cutting timber and severing crops; but suppose
- ° a person should apply to restrain an aerial wrong,
as by sailing over a’ persons freehold in a balloon;
this surely would be too contemptible to be taken
notice of.

Perhaps, aé this juncture, it may be commented that
*.. all credit should be given'to Lord Ellenborough “that most-
‘sgarrulous of chancellors..... ;holﬁmnaged to express an
. opinion on almost everything at one time or another."[sz)
" Without knowing it he 1a§ dqyn an important rule of law.
" that the landowner has rights in the airspace above his
land subject to thc right of overflight by aircraft
especially at that time whers it wag doubted whethe; it
was a trespass to pass over land without touching the
soil. He, in effect, lay down the groundwork for the

limitation of the maxim "Cujus est Solum ejus est usque

ad Coelum™. -

iThlrty years aftef Pickering V. Rudd the courts

were once more faced with a case involving rainwater falling
N . I .

from a cornice. This was in Fay v. Prentice (53) where

kY

. ,Judge Manle Cited Penruddock's case and Baten's Case and

B

held that a cornice projecting over the plaintiff's garden
and causing rainwater to fall on the plaintiff's garden
was a nuisance. Because the cernice was overhanging the

plaintiff's property, the question of the-applicability of

Pickering-v. Rudd was‘fﬁﬁsed. On this issue, the judges

MRS
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Qere'divide&‘ Colman J. said that supposing it were to be
conceded that a treSpass was involved by reason of the
prpsumptlon of lau¢~éajn§ ¢st solum ejus est usque.and
coelum, there was no evidence that the plaintiff had claimed
the fighf. With tﬁat comment he evaded having to pronounce
an opinion on the issue. Manle J. on the other hand doubted
the application of the maxim and said that the maxim ‘T.ujus
est solum ejus est usque ad doglum" was not a presumption
of law appliqable\fn.éll ca%e; and under all circum-

(54)

stances. j | : \ e

3

The state/ of doubt which existed in the English

judiciary in Fay v. Prentice over the applicability of the R

principle of “lcujus est Solum ejus est usque adiCoelum”
(55)

Zo

-l
was anfirmed in Kenyon v. Hart. The Defendant while

standing on his own land, shot a cock pheasant\which was
then in the air over the plaintiff's land. The pheasant’
fell and tﬁe defendant entered theqp?aintlff;s land tg
retrieve iLt. Blackburn J. feeling fhat the old query of
Lord Ellenboréugh as to a man passing over the land of
another by a balloon (56) had been raised expressed his

doubts as __tg the correctness, legally, of Lord’ Ellenborough S

statement in Pickerang v. Rudd.

- ~din P1cker1ng\\\«Rud& were under continuous scrutiny was

1 .
« the c¢ase of Corbettlv. Hill.(57) This_case involved a

v

I3
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situation in which the plaintiff owned two adjoining houses.
He sold*one of them to the defendant aﬁd later discovered
that a first floor room which ygs part of the house retéined
by him projected into the defen&ant‘s house: The defendants
to}e down their house and built a\&ew7house which partia-
11y extended over the top of the Plaintiff's prpﬁgcting
room, but which did not touch it or interfere with it.

The court held that the defendant owned the column of
airspace in which the plaintiff's room projected. Sir

W. M. James by way of obiter dictum stated:

- the ordinary rule of law is, that whoever has got
the solum........ whoever has got the site........
1s the owner of everything up to the sky and down
to the centre of the earth. But that ordinary
presumption of law, no doubt, is frequently
rebutted particularly with regard to property
in town.... C .

In this case, the rebutting fact seems to be in

line with Lord Ellenborough's reasoning in Pickering v.

Rudd.

In 1887, Hawkins J. followed Lord Ellenborough's )

decision in Pickering v. Rudd in Clifton v. Viscount

Burz*(58J where he was dealing with the passage of bullets

fired from a musketry range, the bullets passing some
seventy-five feet above the surfqﬁe of the land and not
striking the land. He held that,that;%?s not trespass,

but, if anything, was a nuisance:

<




TN,
.

- 129 -

- ¥
, ° . « i 3

This reasoning seems to have found favour in 1895

(59) 5 case which congerned

in the case of Lemmon v. Webb,
the branches of a tree which overhung the plaintiff’'s

boundary. Kay L. J. said:

the encroachment of. the boughs and roots over

within the land of the‘adjoining owner is -

0t a trespass or occupation &f that land which
by lapse of time could become a right. It is
a nuisance. o : )

The plaintiff was allowed to cut back the branches of the
tree which overhung his boundary whether or not they
caused damages. He had also a right of action for actual

damages caused by thc”nuisance.(ﬁo) Here it scems the

court took the view that a landowner does not have proprie-

tary rights in the airspace at or above the height of

seventy-five feet above the ground.

However, cases ¢ ce@ning tréspass'by telegraph
and telephone wires seemed ‘to support the view that the

owner of land had some rights in the airspace above his

"i1and. These cases although they differ from aviation cases

in that aviation cases involve a “one minute” trespass -
while telegraph and telephone wires are fixed, they demon-
strage the idea that a landowner has property rights in the-

airspace above his property.

“

In the case of The Board of Works for The Wandsworth

S
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° (:)  District v, The United Telephone Company Limited

(e1)

s N ¢

it

v

was held that the Metropolitan Management Act 1855 did not
confer on the board of works such prOperty rights "in the

street as to entitle, them to malntaln an act1on for an

»

b
injunction against the erect;on of a telephone w1re across

1

the street, the telephone wire being erected at a great
height and causing no appreciable dangér to the public or

" to the traffic in the street. Brett M.  R. said:

i

3

I am not about to question that which has been
laid down by Lord Coke..... namely that where
a piece of land 1is granted or is conveyed in
England by a grant from the king or by a
conveyance from Party to party, under the word
“"land” everything is passed which lies below that
. position pof land down to what is called the
(Z) centre of the earth - which is, of course a
mere fanciful phrase - and usque ad coklum -
which to my mind is.another fanciful phrase. |
By the Common Law of England, the whole of that’
is transferred by the grant or the conveyance
under the term “land”. But [ am of opinion
that it does not follow then in- a grant or
‘.conveyance the word “street” would produce the
©sdme result..... It seems to me really logically
. ) to follow that those who came to the conclusion
- - that...7. the word "street” includes downwards
- . from the surface only that iwhich jis within the
area or ordinary user of the piece of ground
as a street, must, if they are consistent, hold -~
'that the same rule applies to that which is above
the surface, and therefore that it includes only
so much of the area whigh 1s above the surface, as
is the area of the ordinary user of the street as
a street.

L

-~

‘It should be notcd that this case does not limit ‘the
maxim "Cujus est solum cjus .cst usque ad coelum” and its

(l} application to similar intrusions into privately owned

b - . Ed
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airspace as judge Fay said: RalE N Cooe s

. i
+ . . . N

As at present advised, I entertain:no doubt - ~
that an ordinary proprietor of land can cut

and remove a wire placed at any helght ‘above - - ™
his freehold. (62) . - /

Although it Kas bcéﬁ‘ﬁrgued that the qgéé Was‘pHSed on v

an actsof parliament and that the court intérpfetfed 1t

- - o

_as meanlng that the public body's scdpe of owne;shlp

was more limited than that of prlvate 1nd1v1duais,(63)

1t is submitted that Brett M. R was stating the effect

of the maxim as it is understood-in regard to passage

A
by aircraft. ) L - '

-

The English utility cases which followed upheld the

«

judgement in the Wandsworth Dlstrlct Case In the¥Electric

(64)

Tetegraphy Company v. Overseers of Salford in which

lf

the 1issue was whether utility w1re§ actually occupied

the space through which they passed Judge Pollock said:

N

there is no distinction between
occupying the land, by passing through
a fixed point of space in the air to danother
fixed point, or by passing in the" Same manner
through land or water. Land extends upwards
as well as downwards, and whether the wires

., and posts are fixed above. or beiow the surface,
they occupy a portion of 1and S N

\

In Finchley Electric- Light Company v. Finchley Urban = -

~Dastrict Council (65) where the decision in the Wandsworth

. ; -

w )
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;(;) ' District Case was once more_followed it was held that the

s

property of the defendants in the site of the street was *
not enlarged so as to entitle them _to prevent electrical
. wires being carried over the street at a height‘abOVe the

area required for the user of thec street.

Academic commentators on the subject have consistently
rejected the literal application of the maxim "cujus est

ss}nm ejus est 'usque and voelum” Pollock (60) states that:

e
e

-

At Common Law it would clearly be a trespass
to fly over another man's land at a level
within the height of ordinary buildings,
and it might be a nuisance to hover over

(T) the land even at a greater height.

Salmond (67) states that: i . )

it is also commonly said that the ownership and
possession of land bring with them the ow@ersh;p
and possession of the column of space above the
surface ad infinitum. Cujus est Solum, ejus est
. usque ad coelum et usque ad inferos.... such an
‘ ’ extention of the rights of a land owner would
,be an unreasonable restriction’ of the right of
. the' public to ‘the use of the atmospheric space
above the earth's surface. It would make it
an actionable wrong to fly a kite, or send a :
message by a carrier pigeon, of ascend in an
aeroplane, or fire a bullet across it, even in
cases where no actual or probable damagé, danger

- or inconvenience could be proved by the subjacent
( landowners.

. ( .
(‘\‘” Winfield and Jolowicz FbS) say that although 1t must

' 3
now be taken-as settled that an intrusion into the -airspace

4
)
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at a relatively low height constitutes trespass, 1t is
doubtful to what height a person can possess the airspace
above his land,and thdt it is cerfain that the maxim “cujus
est solum ejus est usque ad coelﬁm" is not to be taken:

literally.

With the improvement of Civil Aviation, the twentieth .
ventury brought more technical cases relevance to aerial
. : -4
trespass. In Gifford v. Dent (69)‘Rpmer J. took the .

view that a sign which'was erected on the wall above the
ground floor premises, which had been demised to the
piaintiff, and projected some four feet eight inches from

the wall constituted a trespass over the plaintiff's air-

e

space. Rommer J. Sagd:. ]
‘ ' \\ ’.. -
... the'plaintiffs were tenants-of the foyrecourt
and were accordingly tenants of the’ space above
] . the forecpourt usque ad coelum, it seemed
him that the pro;ectlon was clearly a trespass
upon the property of the plaintiffs. \

\

> 1

To the argument for the defendant that ﬁhe Qefgndant must

have a right to put his heéd out of the window, the learned
judge admitted that this was so, for the reason that it was
"perhaps a necessary concomittant of his tanancy This \

conce551on‘ﬁ§?é.reasonable use of the airspact -seems to be;. .

in line with Lord Ellenborough's statement in Pickering VS

'Rudd #hat “whether the action may be maintained cannot

depend upon the length of ‘time for which the superincumbent

-




air 1s invaded”. It would seem that for -aerial trespass,

-

whqﬁ matters is its reasonableqéss and not its duration.

. ¥
¥ ¢
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The decision in Glfﬁord V. Dentr¥§5 followed by

"'McNalr J. in Kelsen v. Imperial Tobacco Co. (70) in which

he granted an 1n3unct10n ordering the defendants to remove

a sign which projected eight inches over the plaintiff's

property. McNair J. Said:

.

That decision, I think, has been recognised by
the texbook writers, and in particular.by the
late professor Winfield, as stating the true
Jlaw, 1t 'is not without significance that the
“legislature in the Air Nayigation Act 1920,
| Section 9 (replaced by Section 40 (1) of the
! - Civil Aviation Act 1949), found it.necessary’

" expressly to negatiyve the action of trespass or
nuisance arising from the mere. fact of an
aeroplane passing through the air above the

! land. It seems to me clearly to indicate’

-that the leglslature at least were hot taking

\ the same view of the.matter as Lord Ellenborough
in Plckerlng v. Rudd- but rather taking the view

i accepted in the later cases, such as the
Wandsworth District Case, subsequently followed by "~
Romer J. in,.Gifford v. Dent. Accordingly, I reach
the conclusion that a trespass and not a mere
nuisance was created by ‘the invasion of the
plaintiff's airspace by this sign. (71)-

Although the twentieth century judges were willing to
find that projections overhanging a landowner's property
were trespasses rathér than nuisance, they did not accept

”

the ad coelum principle. In Commissioner for Railways

v. Valuer General(7?) Lord Wilberforce had this to say of

the maxim cujus cst Solum cjus cst usque ad coelum.

s
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There are a number of examples. of its use in judge-
ments of the 19th’ century, by which time mineral
values had drawn' attention to downward extent
as well as, or more -than, extent upwards. But
its use, whether with reference 'to mineral rights,
", or trespass in the airspace by projections,
animals or wires, is. imprecise and it is mainly
serviceable -as dispensing with analysis; cf
Pickering v. Rudd .... and Ellis v. Loftus. In
, none of these cases is there an authoritative
pronouncement that “land” means the whole of
the space from the centre of the earth to the
heavens; so swceping, unsciéntific and unpractical
a doctrine 1s unlikely to appeal to the common
law mind. (73)

>

It is here submitted that Lord Wilberforce was complimenting

the statemen% of Brett M. R. in the Wandsworth District

Case when he said:

- \

.... under the word "land” everything is passed

which 1iés below that position of land down to

what is dalled the centre of the earth - which.is .
of course a mere fanciful phrase - and usque ad toelum .
- which to.my mind is another fanciful phrase.

o~

In Sovmots Inyestment Limited v. Secretary of State

for the Environment i7498rowne L. J. commenting on a

submission that land in its ordinary sense meant from the
i

centre of the earth to the sky, said: . :

We therefore do not think it necessary to consider
whether (colnsel's) contention as to the ordinary
legal meaning of "land” is right: we will only - o
say that what Lord Wilberforce said in giving the
opinion of Privy Council in Commissioner.for Railways

v. Valuer General seems to us to throw great doubt
to 1t. (75) .

1
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Finally the problem of usque and coeluw presented 1tself

in Bernstein of Lexgh ‘(Baron) v. skyv1ews & General

Limited. (76)The defendants flew over the plalntlff's piece

of land for the purposes-of taking an aerial photograph

" of the plaintiff's country-house which they then offered

fp“sell)to him. The plaintiff claimed damages; allegihg
that’py entering the”a1rspaqe above his ﬁroperty in\ordef
to take aerial photographs the defendants were guiltyﬂ

of trespass, and.or were guilty of an actionable inyasiop
df the pla1ntiff's right to privacy by ‘taking the
photographs without his consent or authorlzatron.

Finding that the aircraft did not commit a trespass 3

Griffiths -J._said: -, ‘ .

4 ’
"

>
+

I can find no support in authority for the views -
“that a landowner's rights 1in the airspace above
his property extend to an unlimited helght.....
The problem is to balance the rights of an owner
to enjoy the use of his land against the rights
of the general public to take advantage of all
that science now offers in the use of airspace.
This balance is in my judgement best struck in
our present society by restrictlng the rights
of an owner in the airspace above his land -to.
~such height as is necessary for the ordlnary use
and enjoyment of his land and, the strictures
upon  it, and declaring ‘that .above that height
he has not greater rights in the airspace than
any other rember of the public.

-

‘From the foregoing the rights of the landowner in -

the airSpace above his land are not clear.- It struck the °.

author to note that so far there is oﬂly.ong English .decisg-’

ion, to the~author's knowledge (as distinct from dicta)\

budil AT T IR
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“use of the

.not amount
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on the position at common law as to the intrusion of air-

craft into airspace and that decision is Bernstein of ’

That decision

leigh .(Baron) v.” Skyviéw & General Limited.
might have beeg influeﬁced‘by Section 40 (i) of the

Civil Aviation Act 1949 which provides:

'
’
i -

- -

No action shall 1lie in respect of trespass or in
respect of nuisance by reason only of the flight
of an aircraft over apy property at a height above
the ground, 'which, 'having regard to wind, weather
and all the circumstances of the case is reason- . - - -
"able, or the ordinary incidents_of such flight....

"

From the foregoing decision it can be safely concluded
that the landowner's rights in the airspace above his-land’

are ré;;ricteg to such height as is necessary for his

ordinary use and enjoyment of his land and the structures

upon it. 'This limits the application of the maxim “Cujus

est solum ejus est usque ad coelum” a position which the ' .

i

academlc text book wr1ters have ma1nta1ned It can also -

- be further concluded that passage through the air of an

~

“aircraft at-a héight and in such circumstances as to involve

no contact with the land or interference with the reasonable

subjacent land and the structures upon it does

+

to trespass. But on the other hand, considering

the dictum of McNair J.

Impetrial Tobacco

in Kelson V.

“it is not without significhnce that the

‘legislature ...?\found it neceésary to expressly negative

the action of.trespass or nuisance arising ftom the mere

fact of an aeroplane passing through the air above the land”

. ¢
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xt can be also concluded that f11ght through the airspace

P

Cis a trespass and/or a nuisance at common law and that is

\

why Parliament speqiflcally‘excluded any action arising

i
1

3 . - ; ’
B . -
~
N 4

: . y o - 13 .
' _ The -United States background of:' the Principle

When "the colonization of North America began, the

English carried with them the accepted principles of the :

- v

. Commén Law. The local courts followed the Englishvpattenﬁsf

-~

The English judicial procedures and trlal by jury was
imported into all the Engllsh ¢olonies. (7 ) 'S6 was the

common law pleading. and the common law rule of precedent.
b

Thus at-least from the foﬁrteenth qgntury until the more

recent statutory surge, the judicial decisions hdve been

L (78)

the most significant. The fourth year ofithe reign of

James i‘L607, marked the beginning of the colonization of

-America and some America statutes specify this year for

4

the adoption of the common Yaw. ° For example, the

Arkansas statute provides: 4 )

The common law of England, so far as the same is
applicable and of a general nature, and all the

- statutes 0f the British Parliament . in aid of or
to supply the defects of the common 1law made
prior to the fourth year of James the First (that
are applicable to our own form of government), of .
a general nature and not local to that Kingdom,
and not inconsistent -with the Constitution and
Laws of the United States or the Constitution and
‘Laws of this State, shall be the rule of the
decision in this ‘State unless altered or repealed
by the General Assembly of this State.

1

>
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. ( ) " This. adoption of the Common Law 1nc1uded the adoptlon

of the Jud1c1a1 concept that ownefshlp of land included- /

173
ha v /

rights in the airspace above it.. - /

bl /
* - 1 B -

The Engllsh med:eval -text book writers on this
/

concept were Coke and Blackstone. As far as the mamxm
9 "cujus-est solum ejus est usque ad coelum” is concérned,

1ts 1ncorporation_into the English Law has been attribu-
(79)

téd to Coke who commented in 1628 that:

-

s And lastly, the earth hath in law a great extent

. ) upwards, not only of water as hath been said,

but of ayre and all other things, even up to heaven
for cujus est solum ejus-est usque ad coelum. (80)

This commentary's influence on the formulation of

-

ﬁhé'American Law can be observed from the following comment:

ol

Doctrinal writing has been a much more active

2 and important formulating agency in Anglo-American
Law than our theory leads us to admit. Coke

- formulated the ‘medieval law authoritatively for

the classical era, the seventeenth to the nineenth
century. Nor did doctrinal writing stop. On the
contrary, it gained in importance in the nine-
teenth century. While in form our law is chiefly
the work of judges, in great part judges simply
put the guinea’stamp of State's authority upon
propositions whlaw;they found worked out for them
in advance.....The most creative judges have
seldom madg legal precepts out of their . own heads.
Text booksvhave had much influence. (81)

)

(:) . As stated by Pound, the doctrinal writing continued. '

Blackstone, writing in 1765 - 1768 (practically on the eve .

®

. z
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) ‘I:L‘;:F - (33
of fhe American Independencge) reiterated Coke's viéw on
ownership of airspace and stateﬂDthe maxim and its

application as follows:

Land hath also, in its legal signification, an
indefinite extentvupwards as well as downwards.
"Cujus est solum, ejus est usque ad coelum” is

the maxim of the law, upwards; therefore no man

may erect any building, or the like,to overhang '
another's land..... so that the word "land”

1s not only the face of the earth, but everything
under it or over it. (82) -

This English enunciation of the maxim, was readily
accepted in Independent America. The authority on the
American Law, Chancellor Kent of New York in his much’

(83)

cited "commentaries on the American Law” ,first

published in 1826 and 1830, acceptéd as valid the

statements of Coke and Bl?ckstone as to tgf owpershi;

of land carrying with it certain rights of the Surface

owner in spaté above. (84) ue thus inao;ﬁoréfed into.ithe
American Law the’ cdncept of proprletary rlghts in the’
-airspace as existed in England in the med1eva1 ages, that.
is, usque ad coelum without any 11m1§at10ns. Pound ;omhents
as fo;lows:

£l

In addltlon. two other books.stand very near to them
N in authority in the United States because they
state the Common Law, in one case as it had stood

S flgst before and in the other as it stood just aftes

v it "had been received def1q1te1y in this country.
* Sir William Blackstone's commentaries on the
Laws of England (1765 - 1769).was much used‘in
America in the contests between the colonies and’
", . the crown which culminated in- the Revolution, -

“—
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and was accepted by the courts after the Revolution
as’a statement of the law which we received.
Kent's commentaries on American Law (1826-1830),
¢ the Great ‘American Institutional Book, while not
""strictly a book of authority, 1s so clear and

accurate an“exposition of our common law as

- received after the Revolution that it has geflerally
stood for a decisive statement on it.(SSl :

-

4

The concept that ownership of land carried with it

« certain rights in the airspace was affirmed in numerous

cases in state courts of which a few are cited.
t ’
K

In Connecticut in 1818, the maxim “cujus est solsh.

ejus est usque ad -coelum was invoked in Ingraham v.

%
Hutchinson (86)

to support a proposition that a projection

into a land owner's airspaceg would be an invasion of his

an (87)

rights. In Isham v. Morgan it was held that land had

-

an indefinite extent upwards, as well -as downwards. In
1 (88)

Lyman v. Hal a case concerning overhanging branches,

.the court.stated that "a land owner has not only a right

to the soil, but the right, in contemplation of law,

includes everything in a direct line upwards to the heavens,

9
and everything downwards to the centre of the earth. The own-’

er of the surface of the ground owns all that is over and

under it."(%g)

. .
It seems here that the courts in Connecticut applied

) ~
the legal maxim as an established rule of law which required

no supporting citation of authority.(go)

~
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In Baldwin v. Breed (o1 the court stated that the

maxim "is not to be discarded as frivolous, when we

consider how important it is in the designation of the
ownership of property.”
\
. A
In the State of New York, the courts, like the
courts in Connecticut acquted the maxim as an established

princ1p1ecof law.(gz)'ln the case of Winton v. Cornish (93)

the Supreme Court of Ohio held that Jdand included not

only the face of the earth, but everything under it or

over it. In Massachusetts in Smith v. Smith(94) the court

held that the ecaves of the defendant's barn overhanging

plaintiff's property was trespass. In Atkins v. ﬁgrdmanfgs

a case involving an easement of ingress. and egress which

had been received by the grantdr, the court held that the

landowner could lawfully cover the upper portion of such

passage way with a building if he 1left a*ﬁgffic1ent space
for the grantor’s use for the purpose of which it was

received. The court stated: "

The owner of an estate in fee, by virtue of his
interest and power as a proprjetor, may make any
and all beneficial uses of it’ at his own pleasure,
and he may alter the mode of using it, by creating
or removing buildings over it, or digging into or
under it, without restraint, “cujus est solum, ejus
est usque ad coelum”. If any otﬁer person has

an easement in it, the owner has still all the
beneficial use, which he can have cdnsistently
with the other's enjoyment of that easement. If
the easement is a right of way, this consists

in a right to use the surface of the soil, for

the purpose of passing or repassing...........

If it be a foot way only, it shall be reasonably

)

-ty
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‘wide and high for all persons to pass on foot,

with such things as are usually carried by

foot passengers. If it be a way for trains, ' -
it shall be of sufficient height and breadth to
admit of carriages of the largest size in common
use, and high enough for loads of hay, and -

other similar vehicles usually moved'byetrains.
Under such circumstances, what 1s a reasonable
height and width, is partly a question of fact,

and partly a question of law. (96)

K

(97)

In Gannon v. Hargadon the court obsefved that the

maxim was\a general rule, applicable to the use and enjoy-
;ent.of land and the right of a party to the free and
unfettered control.of his own land above, upon and

beneath the surface cannot be interfered with or
restrained.(gs)

Thus having ascertained how the maxim cujus est solum,

ejus est usque ad coelum found its way into the United

L]
States and its reception there, the next question would

be how it was applied. The most frequent application ~

.of the maxim, then, involved overhanging or projecting

man-made structures.

The cases involving overhanging branches of trees
or other natural growths were decided on nuisance and
not on trespass. The land gkner could abate the nuisance
by cutting off the overhanging growths.(gg) He had no right
of ownership in the overhanging branches by virtue bf the

(100)

maxim. In Hoffman V. ‘Armstrong - the court commented

on the maxim..as follows:

e M S et o £ b ARSI e
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This rule, while it entitles the owner of the land
to the right to it, and to the exclusive use and
enjoyment of all the space above it, and to erect
any superstructure thereon that he may see fit

and no one can lawfully obstruct it to his
prejudice yet if an adjoining owner should

build his house so as to overhang it, such

an encroachment would not give the owner of

the land the legal title "to the part so over-
hanging...... The rule or maxim giving the

right of ownership to everything above the

surface to the owner of the soil has full effect
without extending it to anything entirely disconn-
ected with or detached from the soil itself. (101)

-

Therefore, the owner of the tree remained entitled,

to the overhanging branches and fruits.(loz)

As concluded
by Ball (1035 these overhanging limb cases avoided the
problem of possession gof the airspace itself and thus

they furnish no basis for determining the extent of
ownership of airspace.

Cases involving overhanging man-made structures

in England, for example, the Baten's Case Pickering v.

Rudd and Fay v. Prentice which dealt with overhanging cornices

were decided on the nuisance theory. The American courts

followedlsuit. In Smith v. Smith where it was alleged that

the defendant had built a part of his barn upon the
plajntiff's close. The Court, while holding that the
plaintiff had to prove that the eaves of the defendant';

barn projected over the close, relied on Codman v. Evans

(104) @ case which had been based upon nuisance and in

which the court Had followed Baten's Case and Fay, v.
(105)

Prentice -
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The court treated cases involving telephone and
telegraphic wires as trespass and granted ejectment as
a remedy. A Kentucky court held that the suspension of
crossarms and wires along a line so close to pléintlff's
premises that they extended over his land was a continuing
trespass for which an injunctive relief was granted.(lob)

A similar judgement was entered in Massachusetts in the

case of Curtis Manufacturing Company v. Spencer wire
(108)

107
Comgaéz. fn Burtler v. Frontier Telephone Company

wires were stretched across the pleintiff's land at a height
varying from twenty feet to thirty feet above the ground
and ejectment was held to lie because the wires were a
permanent occupat%on of the space above the land within the

principle of the maxim:

What is “real property?” What ddes the term
include so far as the action of ejectment is
concerned? The answer to these questions is
found in the ancient principle of law Cujus est
solum, ejus est usque ad Coelum et ad inferos.”
The surface of the ground is a guide, but not

the full measure; for within the reasonable
limitations land includes not only the surface but
also the space above and the part beneath....
“"usque ad coelum” is the upper boundary, and,
while this may not be taken too literally, there
is no limitation within the bounds of any
structure yet erected by man..... According to
fundamental principles and within the limitation
mentioned, space above land is real estate the
same as the land itself. The law regards the
empty space as if it were solid, inseparable from
the soil, and protects it from hostile occupation
accordingly ...... Unless the principle of

“usque ad ¢oelum” is abandoned, any physical,
exclusive and permanent occupation of space above
land is an occupation of the land itself and a \

i Mt P My M s i




PR

S

()

O

- 146 -

dissein of the owner to that extent.’(109)

Shooting across land was held as a trespass even though

(110) In the casée of

(111)

the bullets did not fall upon it.

-

the Supreme \\

Court held that it was a trespass to discharge projectiles

Portsmouth Company v. United States

from heavy coast artillery over the plaintiffls land
which amounted to a “taking” of his property rights by the

/

sovereign.

The maxim has'been discussed at length in order to
determine the extcent of the landowner's property rights in .
the airspace above his land at Common Law. The cases
have been cited to illustrate whether interference with'f
the land owner's airspace is an encroachment on his .,
proprietary rights ipfgﬁch airspace. From the cases,
it is clear that bef%re the advent of aviation in both the
United Kingdom and th; United States, there was a tendency'
to recognise ownership in thé airﬁpace. It is also clear
that no judicial dec1§ion actually held that the ownership
of airspace extended indefinitely upwards. What was not
clear was the upward extent of such rights. Therefore the
question left open at this juncture is as to whether the
landowner s proprictary rights in the airspace above his

land were to such a vertical extent as to affect the

right of overflight over the landowner's property.

¢ e
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Aviation Statutes and Right3\in the Airspace

United Kingggg

The United Kingdom commenced to legislate on air
navigation in 1911, but the legislation which is
relevant to this study was not enacted until after tﬁe
Paris Convention of 1919 on the Regulation of Aerial ‘;,
Navigation. By Article 2 of the Parif\Concehtion, each
Cont¥acting State undertook in time of peace to accord
freedom of innocent passage above its territory to the
aircraft of other Contracting States. As stated by McNair,
“Great Britain has imperium in its territory and the
superincumbent airspace, but the dominium in the territory

is vestéd in a multitude of land owners.” (112)

It had
» /t» .
also incorporated in its law, the maxim “"cujus est -

solum ejus est usque ad coelum” on the scope o

there had been some judicial debate since the¢/medievyl
ages. Without legislati;n it was possible that British
landowners would institute actions for trespass or nuisgnce ®
against the operators of air transportin flight above their
land, however reasonably conducted the flight might be.

The Convention alone would not have been a defence to

such actions 'if they lay at Common Law. Furthermore such .

suits would have hindered the development of air transpor-

tation. Therefore there was need for/legislation.

A special committee on Civil Aerial Transport which




i

QO

¢ - 148 - |
was formed in 1917 did iﬁJ1918 give a recommendation(lls)
to the effect that as regarding damagﬁ done by aircraft,
while depriving the landowner of any existing right in
property, he was to be comﬁensated by a statutory insura-
nce for himself and his property against such damage.
The Committee considered the possibility of defining
some altitude of flight but concluded that to attempt to
prescribe a 1imit was impracticable, and that it would be
sufficient to protect the landowner by giving him a specific
right of action for damages caused by a nuisance and in

breach of flying regulations.

¢

The flirst dr;f the Aerial Navigation Bill con-

tained the fo

--

12 (1) The flight of an aircraft over any land
in the British Islands shajll not in itself be
deemed to be trespass, but/nothing in this provi-
sion shall affect the rjghts and remedies of any
person in/ respect of agfly injury 'to property or
person caused by an aircraft, or by any person
carried therein, and any injury caused by the
assembly; of persons upor_the landing of an aircraft
shall be deemed to be thenatural and probable

. consequence of such landing. (114)

It is interesting to note that this draft does not
refer to nuisance or to any definite altitude. Further the
draft imposes liability on the aircraft operator for damage -
caused by the assembly of persons upon the land of an

individual in the event of the landing of an aircraft.

However, the draft does notjyimpose strict liability on the

»
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operator of the aircraft for injury to property or person
caused by an aircraft in flight or by any person carried

the aircraft.
L J

With the recommendation of the Special Committee
on Civil Acrial Transport the Bill was revised and provided

by Section 9 of the Air Navigation Bill that:

9. No action shall lie in respect of trespass
or in respect of nuisance by reason only of the
flight of aircraft over any property or the
ordinary incidents of such flight, so long as
the provisions of this Act and any order made
thereunder are duly complied with; but where
material damage or loss is caused by an aircraft
in flight..... or by any person in such aircraft,
or by any article falling from such aircraft,

to any person or property on land or water,
damages shall be recoverable from the owner

of the aircraft in respect of such damage or
loss, without proof of negligence or intention
or other cause of action, as though the same

had been caused by his wilful act, neglect

or default, except where the damage or loss was
caused by or contributed to by the negligence

of the person by whom the same was suffered. (115)

The suggestions of -the Civil Aerial Transport
Committee were before Parliament.when it passed the Air
Navigation Act 1920 (116) with le@ht drafting amend-

(117) By Section 9 of the Act?ﬂthe.landowner's

ments.
rights, at Common Law, to sue either in trespass or

nuisance were deliberately limited. The Secretary of
State for Air Mr. Churchill had the following comment

about the Section on the second reading of the Bill:

[N
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The Law of trespass and damage is investigated
and dealt with in this Bill. Hitherto there
has been no definite principles *in regard to air
trespass or damage done except by aircraft. The
provisions of the Bill substantially follow the
recommendations of the Aerial Transport
Committee of 1918 which aim at reconcilling the
rights of landowners in the superincumbent air
following an organization for civil aviation

by abolishing actions for mere aerial trespass-
that is to say, aeroplanes flying over the
ground owned by the’ landowner and to substitute
instead absolute liability by the owners of
aircraft to compensate injured persons on the
ground without any question of proof of
negligence...... we preserve the right of the
individual on the ground to some protection
from objects which may descend from the
superincumbent air. In its sresent form, the -
Air Ministry consider that the balance is held
reasonably between the interests of civil
aviation on the one hand, and the rights and
remedies of the ordinary civilian on the

other. (118)

Sir D. Maclean in the same debate commented as follows:

Technically everything that flies over any piece
of ground without the permission of the owner

has committed a trespass: “Cujus est solum, ejus
est usque ad coelum, et ad inferos™. That has
been swept on one side by the practical
necessities of the case. There are very many
important matters that arise on it. It is not

a question affecting large landowners alone.

Men holding very small bits of land have rights
which have to be considered in connection with
the nuisances that undoubtedly will arise. The
public interest must prevail, while the rights
and privileges of individual owners small or great
are safeguarded. (119)

The limitation of the landownet's rights to sue

either in trespass or in nuisance was balanced against the
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*
public interest in axgézzz;: In return, the landowners

were assured of their property's safety by the introduction
of absolute liability on the operators of aircrafts for
damagé to persons and property on the ground without the

question of proof of negligence.

“

In the 1949 Civil Aviation Act, Section 40
re-enacted and improved the wording of Section Y of the

Air Navigation Act 1920 and provides as follows: \

S.40 (1) No action shall lie in respect of
trespass or in respect of nuisance, by ;
reason only of the flight of an aircraft over

any property at a height above the ground, which,
having regard to wind, weather and all the circum-
stances of the case is reasonable, or the ordinary
incidents of such flight so long as_ the provisions
of Part II and this Part of this Act and any

order in Council or order made under Part II ot
this Part of this Act are duly complied with.

(2) Where material loss or damage is caused to
any person or property on land, or water by,

or by a person in, or an article or person falling
from an aircraft while in flight, taking off or
landing, then unless the loss or damage was caused
or contributed to by the negligence of the person
by whom it was suffered, damages in respect of

the loss or damage shall be recoverable without
proof of negligence or intention or other cause

of action, as if the loss or damage had been
caused by the wilful act, neglect or default
.0of the owner of the aircraft. (120)

~

According to Section 40 (1) of the Civil Aviation
Act; so long as the provisions of Parts II and IV of the

Civil Aviation Act 1949 and of any Order in Council or

 Ordér made thereunder, are duly complied with, no action

N «1'\
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of trespass or nuisance will lie gainst any person by
reason only of the flight of any aircraft or of the ordinary
incidents of such flight, provided that the aircraft is
flying ”at.a height above the ground, which, having

regard to wind, weather and all tﬁe circumstances of the

case is reasonable.” \

/ . ~ :

The issue would as to what is “reasonable”. &ggagﬁﬁgl
bleness is a relative term and must be propogt&5§zh to the _
circumstances of the case cénsidered as a whole. Thus
from the words of Section 40 (1) what is reasqnable is a

question of fact depending on all relevant circumstances.

It is not possible to specify a particular altitude as

* marking the boﬁndary of what is reasonable; it might

depend, for example, not only on weather factors méntioned
in the Act, but on the size, speéd and noise of the air-
craft, (121) However it will suffice to say that for an
aircraft exercising its right of overflight, at/an altytu-
de of, say 37,000 feet,‘thi; height would be held rea ona;

ble in all circumstances

Before the exemption applies, the flight must comp
with the statutory provisions enumerated in the Section.
These provisions include the Air Navigation Order 1980,
the Air Navigation (General) Regulations 1981, the rules

of the Air and Air Traffic Control Regulations 1981 and the

,,,,,
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Air Navigation (Noise Certifica?ion) Order 1979. e
Theoretically,tﬁe%efore an aircraft which flieé without
proper nav1gat10n light, or doés not comply with 1ts
certificate of gir worthiness, its operator will not ‘be
entitied to rely on the Section as'a defence for trespass
or nuisance. In the case of overflights it "does not

follow that such aircraft-would be committing a trespass

or nuisance. ’ -

The words "by reason, only of the flight” it has been
argued that, confer a right of innocent passage;analogous
to. the right which any member of the public has to pass
over land the surface of which has been dedicated:by
the owner for the use as a public’highwa%. On such public
highways, trespass may be committed. For example, in

Hubbard v. Pitt®12%) Lord Denning M. R. said: =°°

4

The public have a right of passage over a highway
but the soil may belong to someone else. The

owner of the soil may sue if a person abuses

the right of passage so as to use it for some other
and unreasonable purpose. Such-as where a

racing tout walked up and down to note the
trials of the race horses.

-

_~_,.,,//,//”’Z;A Sir Evershed in Randall v. Tarranlclzs) said:

»

The rights of members of the public to use a
highway are, prima facie, rights of passage
to and from places which the highway adjoinss
but if the driver of a vehicle on the hlghway

passess - for some purposes, at any rate -
o

* hia,
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from time to time of the h1ghway, that, equAily L

clearly, is not 4 yser of.the highway beyond . .-
what is leg1t1mate. - On-the other: hand, it'is .- .-

well established that if one™is using a ‘highway:-- © ¢ g
for a purpose othér than passage- along it, :, .
orre cannot do so-legitimately merely by the. pretext

of walking up and down along it. e - .
1” . . - ‘
AR

vt
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Therefore if the. aperhtor of an awlrcraft flew over land for

the purpose of’ vicw’i?ig rag:%horses be\mg‘gal,loffed (1243 hé

! -

may not be able. to claim the proté&ction 6£ the \Sectﬂ._orti‘r -
But if the fllght were" at aﬁreasonable he1ght and®

complied with. the st\.’a\tutory requlrements the racehorse

viewer will be protected under Sectlon 40 (lj (125)

Trespass has not been exempted in' tot‘().\‘ Trespass -

* NS

in the form of physlcal contact with the surface' fo.r
‘example 1n a crash or colllslon w1th a bu11d1ng ‘o7, t-ower

or by dropplng obJects on the surface 15 not exempted

- r

bgcause such-trespass does ot arlse by reason only of

the flight.” '~ -~ -3 .

Sectlon 40 1y of the C1v11 Anatx.on Act 1949

+

specifically excludes acx1ons folL trespass and nuisance -

and does not mentwn neghgence, For -an actmn to

- . . L]

succeed under negllgenc‘e there must be proof of. actual*‘ .
damage. Therefore 1f an a1rcraft caused actual dam‘age 2’ s
by reason only Of,'DVerf_]glght,-,t’hls- would -be clalmed,

more under Section 40 (2) rather’ than Section 40 (1).
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Thus the landowner's rights in the airspace were limited

by statute so as to facilitate the development of a

3
transportation. \\ 7

United States

Shortly after Great Britain had enacted the A
Navigaiion Act 1920, the United States approved the

Uniform State Law of Aeronautics which purported to

ir

ir

be a codification of the Common-Law, The provisions

of that Law relevant to this paper are as follows:

Section 3. Ownership of Space. The ownership of

the space above the lands and waters of this -
State is declared to be vested in several

Ve owners of the surface beneath, subject to

the right of flight described in Section 4.

Section 4. Lawfulness of Flight. Flight in airgraft
~over the lands and waters af this State is lawful,
unless at such a low altitude as to interfere with

P

the then existing use to which the land or water,

or the space-over the land or water is put by the,

owner, or unless so conducted as to be imminently

. dangerous to persons or property lawfully on
the land or water beneath.

These provisions, it has been observed,* embody the

theory that ownership of the airspace was in the land owner

but that it was subject to an easement for aerial

transit.(126)

half of the States comprising the United States of

America. (127)

\

The Federal Government undertook to reghlate

-

These provisions were adopted by about

{/;/
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aeronautics in 1926 by the Air Commerce ‘Act of the same year.
Section 10 which is the only provision directly affecting

1
the rights of private landowners provides as follows:

Section 10. Navigable Airspace. As used in this
Act, the term ' navigable airspace”™ means airspace
above minimum safe altitudes of flight prescribed
by the Secretary of Commerce under Section 3, and
such navigable airspace shall be subject to a
public right of freedom of interstate and foreign
air navigation in conformity with the requirements
of this Act.

This Section declares a right of overflight for interstate
and foreign air naviéatiqn. It 1s contrary to the literal

application of the “usque ad coelum” maéim. However,

“the fact that there was no great hue and cry over invasion
and deprivation of property indicates fairly conclusively

-

that no one had even seriously taken the maxim
(128)

}iterally ..... o
The Civil Aeronautics Act of 1938 expressly recogn-

ised and declared to exist "on behalf of any citizen of

the United States a public right of freedom of transit

in air commerce through the navigablehairspace of the

United{States." These provisions were superceded by the

Federal Aviation Act 1958 which defines.navigable airspace

as. "airspace above the minimum altitudes of flight presc- -

ribed by regulations issued under this Act, and shall

* ~ include airspace needed to insure safety in take-off

and landing of aircraft.” By Section 104 the Act recognised

,
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and declared to exist, just-like the Ci§11 Aeronautics
Act- 1938 had dome, a public right of freedom of transit
through the ﬁavigable airspace of the United States.
The’consequence of the Act is that except for its

establishment of a right of transit through navigable

airspace, Congress did not involve iigelf in the airspace "\

ownership issue. This being a matter relating to

‘local property, it could only be determined by State Law.

To sum up, Federal Legislation on the right of

overflight have asserted a national sovereignty and

control over navigable airspace, with a corresponding right

?
of passage by aircraft through such airspace but without

making any definite statement on ownership'of airspace
in general and without placing any limitations on owner-
ship of navigéble airspace other than to. provide a right
of use .of such space for air traffic. Congress sought
to legislate in this area oply to the extent necessary to
serve the national or puﬁlic interest. It did not take
interest in the rights of landowners in the airspace
partly because these are handled by individual states.
The problem was left for State Legislatures and the
courts to solve. As for the surface owner, he was

left to resort to the Common Law remedies whenever he was
aggrieved. .

4

Left with the problem, the Courts had to balance the

A
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respective interests without placing any undue limitations
either on the development of air transport on the one hand
or on the rights of landowners and traditional interests

“of property ownership on the other.

X

Y

Minnesota Statute which required flights over some

re

citiesf:o be at a height of not less than 2,000 feet

/

forfied the basis for the decision in the Johnson v. Curtiss

Northwest Airplane Companx.(lzg) The particular aircraft

involved had crashed on the plaintiff's lawn in St. Paul,

and he sought not only damages but also a temporary injunc-

E)

tion against futurc overflights. Thé\court prohibited

all flights under the 2,000 feet statutory limit and said;

¢ .
This rule, like many aphorisms of the law, is ~
a generality, and does&not have 1ts origin
in legislation, but was adopted in an age
of primitive industrial development, by the
courts of England, long prior to the American
Revolution, as a comprehensive statement
of the landowner's rights, at a time when any
practical use of the upper air was not considered
or thought possible, and when such aerial
trespasses as did occur were relatively near
to the surface of the land, and were such as to
exercise- some direct harmful influence
upon the owner's use and enjoyment of the land.
A wholly different situation is now presented....
The upper air is a natural heritage common to
all of the people, and its reasonable use ought
not to be hampered by an ancient artificial
maxim of the law such as is here invoked.

In Glatt v. Page (130) the court while prohibiting

all flight under 500 fect said:

-
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.Flying across and over,.....at an altitlde of -
less than 100 feet wi#é ordinarily frighten
teams at work there a thereby render
cultivation of plaintiff's land in that
vicinity difficult and hazardous, and that
frequent flying there at Such altitude.....
constitutes a damage to the plaintiffs and
an impairmeént of the use and enjoyment of
said premises which goes with the land and
belongs to plaintiffs as well as the soil
thercof.

(\\in Smith v. New England Aircraft Company(lsly
wheré~the plaintiffs sought to prohibit the defendants

from flying over their land and ?uilding, which wa's alleged
to cénstitute a trespass and nuisance, the court was of

the view that the lower flights constituted a trespass but
relief was not granted since there was no evidence of
damagﬁ occasioned to their property, nor interference

with the use made of their land. *
b

. ~

From the foregoing cases it can be said that the
Courts were striking a reasonable balance between the
landowners and the aviator, The aviator had his right of
‘overflight through the landowner's air§§;ce on condition
that that flight did not occasion actual damage to
préperty or actual interference with the use to which

the land is made.

In Swetland v. Curtiss Airports,Corporation(lsz) the

Sixth Circuit Court of Appeals after considering the °

maxim "ad coelum” said that to use these decisions to define

U,
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the rights of those engaged in air commerce could-not be
done consistently with the traditional polify of“the

courts to adapt the Law to the economic and social- needs

of the times.

From that point of view we canmnot hold that in
every case it 1s a trespass against the owner of
the soil to fly an aeroplane through the airspace
overlyin the surface. This does not mean that
the owner of the surface has no right at all in
the airspace above his land. He has a dominant
right of occupancy for purposes incident to his
use and enjoyment of the surface, and there ma

be such a continuous and permanent use of the lower
$stratum which he may reasonably expect to use or
occupy himself as to impose a servitude upon

his use and enjoyment of the surface..... As

to the upper stratum which he may not reasonably
expect to occupy, he has no right, it scems

to us, except to prevent the use of 1t by others to
the extent of an unreasonable interference with
his complete enjoyment of the surface. His remedy
for this latter use, we think, is an action for
nuisance and not trespass. We cannot fix a definite
and unvarying height below which the surface owner
may reasonably expect to occupy the airspace for
himself. That height is to be determined upon

the particular facts of each case.

7

However, the fact that the defendants' airplanes had

once dropped circulars on the plaintiffs' land entitled
the plaintiffs to an+injunction in this regard.
cgy&

The c ourts were gradually introducing the zone theory.

In the lower stratum therc was a paramount }ight of occupa-
ncy incidental to the landowner's use of the surface and
extending upward to the point that he can reasonably be

expected to make use of it. To the upper stratum there
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was no paramount rights of the surface owner except for the

purposes of preventing others using it from unreasonably

A

interfering with his use of the surfac oreover,-as in

the Sweetland case the court did noy fix any specific

height. This was left to be determined from the particular
facts of each éase. Hﬁwe , the landowner would be
granted remedies where the\aircraft using the upper stratum
for purposes of overflight dropped some objects on the
ground. Further, the court was of the view that there

was a possibility of-some cases of trespass against the

own of the soi1l, while an airplane was flying through

the airspace but not 1n all cases.

(133)

In the case of Gay v. Taylor the court said that:

Invasions of the airspace over one's property
are trespasses only when they interfere with
a proper enjoyment of a reasonable use of the
surface of the land by the owner thereof.

Here the court was asserting that trespass 1s not applicable
to a mere flight without contact with the surface.

1 (134)

In Cory v. Physical Culture Hote a case

concerning an aerial photographer who flew below one

thousand feet, the court Said:

—

“I'he owner of land has the exclusive right to
so much of the space above as may be actually

\
“\

s
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occupied and used by him and necessarily incident
to, such occupation and use, and any one passing
through such space without the owner's consent

is a trespasser. As to the airspace abqve that
actually occupied or used and necessary incident
to such occupation and use, the owner of ‘the
surface may prevent its use by others in so far
as that use unreasonably interferes with his
complete enjoyment of the surface and the space

above which he occupies, on the theory of nuisance.

The height at which an airplane operator may pass
above the surface without trespassing is a
question depending for solution on the facts in
each particular case.

-

(135)

In'Thrasher v. City of Atlanta. the court

commented as follows on aerial trespass:

. the pilot of an airplanc does not seizc
and hold the space or stratum of air through
which he navigates, and cannot do so. He is
merely a transient, and the use to which he
applies the ethereal realm does not partake

of the nature of occupation in the sense of ~
dominion and ownership. So long as the space
through which he moves is beyond-the reasonable
possibility of possession’by the occupant
below, he is in free territory, not as every

or any man's land, but rather as a sort of

“no man's land”. As stated above, however,

the occupant of the soil is entitled to be

free from danger or annoyance by any use bf

the superincumbent space, and for any
infringement of this right he may apply to

the Law for appropriate redress of relief.

From the cases of Gay v..Taylor, Cory v. Physical

Culture Hotel and Thrasher veity of Atlanta it can\be
r
observed that an aviator could fly over the defendant's
t
property without any consent as long as he (1) acted in

a reasonable manner, (2) was high enough that he did not

e e e
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interfere unreasonably with the use and enjoyment of

the surface, and, (3) complied with the federal and State
LS

regulations,

In the case of Hinman v. Pacific Air Transport (136

a case which represents the theory that the landowner owns
only such airspace as he actually occupies and nay assert
his rights only when use of the space results in actual 2/

damage, the court stated:

We own so much of the space above the-ground

as we can occupy or make use of im connection
with the enjoyment of our land<.........
Traversing the airspace abeve appellants'

land is not of itself a trespass at _all, but
is'a lawful act, unless it is done under |
circumstances which will cause injury to the
appellants' possession. (137) ’

This court thus proceeded on the theory that thé landowner's
remedy for abuseRLf superjacent airspace arises only when

there is actual damage committed to the land surface or

crops or buildings or when there is interference with

his use or posse551oﬁ of such surface or crops or buildings
as_a result of the use made of the épace above them.
Accordingly, the airspace was “"free for all" subject

only to rcgulations of the sovereign and subject to the
fights of owners of land and buildings beneath not to be

interfered with. v
LY

o o st e e




o e — T

- 164 -

(138)

(,) In Guith v. Consumers Power Company where

the main issue was whether the landowner owned the space
above the land surfacc toNa height necessary to erect the
pbwer transmission line and exclude airplanes from such
sp;ce the court after quoting from Section 159 comment
(e) and Section 194 (159) of the Restatement of Torts and
the portions of the Michigan Statutes which had adapted

Sections 3 and 4 of the Uniform Act concluded:

* The common law as set forth in the Restatement

of the Law of Torts and the statuto¥fy law of Michigan

recognize airspace ownetrship in the landowner

subject to a public right or privilege of flight.

This however does not mean indiscriminate flight

at any altitude irrespective of the use of the

land by the landowner, but only such flights
(:} are privileged and lawful as do not interfere

with the lawful use and possession made and to be
made by the landowner of the surface and the /
airspace above it. Any use of the airspace abdve
land which is’injurious to the land or impairs or
interferes with the possession or enjoyment thereof
is unlawful............ The coming of the airplane has
not taken away any of the rights of the landowner
to the use and enjoyment of his land and the
airspace above it. The privilege or right of air-
planes to fly through the airspace recognized by
the common 1jaw and in statutory law of Michigan is
limited to that portion of the airspace which.the
landowner does not need or want and the use of which
does not interfere with the use, occupation or
enjoyment of the 1land or airspace above.it by the
landowner. (140)

ho

In the case of Vanderslice v. Shawn (141)

the court,

stated:

¢

(t‘ whether in landing, ‘taking off or otherwise,
flights over another's land, so low as to
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interfere with the then existing use to
which the land is put, is expressly outside
- of the statutory definition of lawful flight
and being an unprivileged intrusion in the space
above the land, such flight is a trespass.

'

Thus, for the purposes o{ this paper the tourts
in the United States, in an effort to balance the interests
of the landowner and the aviato}, divided the airspace
into two zones. The landowner _had exclusive rights iﬁ the
lower Sfratum so that anyone passing through such space
without the consent of the owner committed a trespass.
The aviator had the right of overflight in the upper stratum
subject to the limitation that the landowner could gue
for nuisance by showing unreasonable interference with his
complete enjoyment of the surface. ,

©
This reasoning found support in the.case of

(142)

U.S. Y. Causby where the court said:

The airspace is a public highway......

yet it is obvious that if the landowner

is to have full enjoyment of the land, .
hée must have exclusive control of the

immediate reaches of the enveloping

atmosphere.

W
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Canada

In C#ada the question of the ownership of the

airspace was first discussed in 1930 in the case of

: Reference re Legislative Powers as to Regulation and

Control of Aeronautics in Cdnada (143) Newcombe J. in

*holding that the provinces, and not the Dominion. Parliament,

controlled the right of flight said:

I would reject the argument urged on behalf of
the Dominion that the subject of either of these
questions is “navigation and shipping” within the
10th enumeration of S.91 of the British North
America Act, 1867, I see no evidence of any
Parliamentary intention that this was ever
intended. \2

The earth has in law a great extent

upwards, not only of water, as hath

been said, but of and a11 other things

even up to heaven; for Cujus est solum

ejus est usque and coelum™....... -
These are the words of Coke's venerable commentary
upon Littleton (4a), and they express, as I have
been taught to believe, the common law of England,
which applies in the English Provinces of Canada.
In the Province of Quebec, the Law is not
materially different, for, by Act 414 of the
Civil Code, it is declared that

“"ownership of the so4l carries with it

ownership of what is above and what is

below it.”
The principle is thus established, and the courts
have no authority, so far as I can perceive, to
explain and qualify it so as to admit of the
introduction of a public right of way for the
use of flying machines consequent upon the
demonstrations in recent times of the practica-
bility of artificial flight. The appropriate
legislatures may, of course, provide for airways
as it has habitually done for roads and highways,
notwithstanding the rights of the proprietors;
but the project is legislative, not judicial.

K ..
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Newcombe J. went further and said, that‘thé right of way'
exercised w1th1n a province by a flyxng mac fine- ~had to be
derived frOm or agalnst the owners of the prﬁgerty to

be overflown and that 1f it were desired to confer immunity
in the Provinces of Canada- in respect of trespass, or
nuisance by reason of flight at reasonableiﬁeight as had
been done in Great Britain by the Air Navigation Act 1920,

resort would lie %o_the legislatures of the Provinces.(144)

-~

A

The judgement of the §Qpreme Court of Canada was
reversed in 1932 on Appeal to the Privy Council,(145)
where it was held that the maxim “cujus est solum ejus
est’usque ad coelum”™ does not apply-to prevent aerial
navigation from being a public right and that flying over
land was not a trespass to any proprietary rights. .

(146)

In Jean Lacroix v. The Queen, Lacroix sued

for‘damages\gﬁ‘fhe ground that being the owner not ‘only
of the surface of his land but also of what is’below and
above, flight over his land was an 1nterference W1th his

rights of ownership and a dlsturbance of hlS full

enjoyment of his property.
(147)

Judge Fournier referred to Jack

Richardson's Article in which he stated:

S

1. It has not been necessary for an English
Court to give literal effect to the maxim
“cujus ‘est solum, ejus est usque ad coelum”
and no court has done s0.......

\
v
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2. -English Courts have always accepted‘the

general right of the landowner to the

uninterrupted use and enjoyment of his property.
When-the right is threatened or has been infringed,
the courts will find an appropriate legal remedy
to ensure his protection..... .

3. As a corollary of the owner's right of full
enjoyment, no one has the right in normal circums-
tances to prevent him building upwards from his
land. He can-therefore object to anyone who
purports to occupy the column of air, or a part

of it, which is above his land.

4. There is an underlying assumption in the cases
that use and enjoyment of land are meaningless
without the ability to use the space,above it, but
the Courts have not pronounced upon ownership of
space. .

5. The decisions do not inhibit persons from
making transient use of airspace. above private
property in circumstances having no bearing on

an occupier's use and enjoyment of the sub- Jacent-
soil.

P
The Learned Judge also cited the following observatioens
on the decigions by the Uni;ed States courts made by

the same author:

1. The property owner has a right to the
continuous useful enjoyment and occupation of

his property without interference by the s &
intrusions of aircraft in the f11ght space ~
above him; )

2. VUnited States courts recognize that a
landowner has an interest in the air above his

F property, which is of a possessory character

and may be proprietary as well, to the extent
he is able to occupy or make of it;

3. The courts havé, without exception afforded
adequate protection to the landowner in the use s
and enjoyment .of his land, but they have at the

same time, declined to enjoin air corporations” . ;
unless the landowner's 1nterest is affected or .
threatened; \

L

a

~
b f!') i




- 169 -

4. a landowner in the United States may occupy
or otherwise make use of the airspace above his
- property as incidental to his lawful use and
enjoyment of the soil and no one may occupy the
space or otherwise interfere with his rights;

¢

5. the maxim, "cujus est solum, ejus est usque
ad coelum”, has not been applied literally and
today almost certainly does not form part of the
Unitled States Law; and

6. w@an aircraft may fly above private pXxoperty
in the United States provided the flight \dges
not interfere with the occupier's use and
enjoyment of the land.

S

The court then held that air and space are not susceptible

ofoownersh{p ana\%§}~

in the category of “res omnium commu-

nis i does ot mean
ﬁi§ land for ‘plantations
which 1s not prohibited

by law oragainst the puhlic i tergst; that the owner*of
land has a limited right in the aifspace above his property.
It is limited by what he can possess or occupy for the

use ang enjoyment of his land. py putting up buildings or

¢
other constructions, the owner does not take possession of

i
H
i
H

-

the air but unites or incorporhtes something to the surﬁacﬁf

of his-land. This which is annexed or incorpb;gteﬂ/%o
his land‘becomes part and parcel of t&g/prdgerty.
The main issue in the case of Air Canada v, The

: Y
(148) yas the question of what rights,

Province of Manitoba

' (:) ‘ ,if ‘any, were possessed by the Province of Manitoba in’

connection with' the airspace above its territo}y. Morse J.

[T ——

\
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’

like Fournier J. in the Lacroix case cited Jack

(149)

Richardson's Article . He also cited Fleming on the

Law‘of Torts with approval,(lso) and E11is v. Loftus Iron

Company (151)

bit and kicked a mare on the other side, recovery was allow-

. where a horse on.one side of a fence having

ed without showing a negligence on the ground that the
intrusion inta space over the'plaintiff's land constituted
tresp;ss but distinguished it by saying that the case
afforded scant guidance for cases of "momentary and
harmless intrusions into airspace beyond the reach of the

surface owner”.

i

The learned judge further referred to Thom's Canadian

(152)

Torrens System and to the remarks made by Newcombe.J.

Jn the Reference re Aetonautics Case and dismissed the
/\\

e maxim saying that since the Judicial Committee did not find

it necessary to deal with the ad coelum'maxim,/?l have cé%cﬁu-
ded that I am not bound ,by the remarks made by the justices

of the Subreme Court of Canada, and I'am pursuaded that

no English court has even given complete and unrestricted
recognition to the ad coelum maxim as a principle of law’

]

" While holding thdt-the landown

ad limited préperty

’rights/in the airspace

queﬁgjﬁﬁ?

e

udge Morse asked a rhetorical

4
‘

if the sovereign states cannot agree on -
height to which sovereignty extends, how Z

[y

3

{
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can the Province of Manitoba define the extent
of its jurisdiction? For example, if a
supersonic aircraft passes over Manitoba en
route from Los Angeles to Stockholm, would

the Province claim the right to levy retail -
sales tax on the so called consumption or

use of the aircraft while 1t was flying over
Manitoba? Or if, in the future, passengers

are conveyed in the realm of Outer Space, would
Manitoba claim the right of tax while the
aircraft or spacecraft was in space over Manitoba?

The Province of Manitoba appealed to the Supreme Court
of Canada where the case was decided on different Y

grounds.(lssy

—

From all the cases andhstatutes considered, it can
be said that in keepiné with the expansiog and development
of air navigation and commerce, but recognizing the dorminant
right of the surface owner to fully use and enjoy hi$ 1land,
the common law courts, generally, in adjudicating the

relative property rights in the airspace, have found it

necessary to modify the ancient maxim of real property

e

“aijus est solum, ejus est usque ad coelum.” The general
rule ‘now deducible from the authorities-is that the right
to exclusive possession of land extends upwards only to

that point necessary for the u§e/aﬂ3/g;;oyment of the land

and the incidénts _of it ownership, the balénqe being

-
o

regarded,&s open and nav1gable alrspace. A land owner
‘bas’a domlnant r1ght of/ﬁccupancy incident to his use and
enjoyment of the/surface,super1or to any clalm of rights

of aerial navigators which conflict with it. According
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C;) to the United States Supreme Court, the uée of land

¢
Presupposes the use of some of the airspace above it; ‘
otherwise no house could be built, no tree planted, no l

1

fence constructed and no chimney erec&ed.(lsd) s i

| |

The height to which the owner of the surface may '
reasonably expecf to o;cupy the airspace for himself. is not

definite but is to be determined upon the particular facts
L 4

‘'of each case. The operator of an airplane is privileged
to enter the airspace above land in the possession of
another, as long as he does so in a regsonabl@“manner,
at such height as is in conformify with legislative
requirements, and without interfering unfeasonably with

(:} the possessor's enjoyment of the surface of the earth

and the airspace above it. .

e

< \

In considering whether the operation of aircraft

interferes with a surface proprietor's rights and
constitutes a nuisance or trespass, the question arises
. @s to whether the invasion of the airspace above the land

interferes with the surface pxoptrietors enjoyment of the
land. Based on the traditional theory of “cujus est solum
ejus est usque ad coelum” it would be that any intrusions
into the airspace above the land of another amounts to a s
trespass. A strict application of the rule would render one

(:) who flies an aircraft over the land ;echnicallf guilty of a

trespass. This common ]aw*p7incip1e cannot, consistently
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with the policy of the courts to adopt the law of the econo-
mic and aerial needs of the times, be relied upon to define
rights with respect to the navigation of aircraft,-and the
trend of the modern judges to &isregard the literal appli-

cation of the tommon law rule.(lss)

Therefore it cannot
be said that in every case it is g,trespass for one to fly
an aircraft through the airspace overlying the surface
of the earth-and it_has be{n expressed that even though a
temporary invasion of the airspac? over the land of another
is a trespass, it is privileged where it does not interfere
unreasonably with the possessor's enjoyment.
- .
A
The law on one hand protects the rights of those in

possession of land and on the other hand, serves the

interests of society by permitting the reasonable development

of air tramsportation. Therefore the flight of aﬂ aircraft
over another's land may or may not amount to trespass or .
constitute a nuisance depending on altitude and the extent
to which the rights of the occupants of the surface are
intérfered with or endangered. ; Flights have been held to
constitute nuisances or trespasses when thef have 'been as
low as to interferc with the complete enjoyment of the

surface ownership. This would not apply to an aircraft

~ '

N, . . .
exercising its rights of overflight. However, a landowner
may be entitled to rceclief if the transitting aircraft’

were to drop objects as they passed over his property.

rnn i o A g o NS
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Limitations by'Liability to persons and -
property on the ground for damage caused
by Aircraft in Flight

The liability for damage to property and for

e et AL A I 4 L

R&njuries caused by aircraft contact with the surface of the

|

earth is a major limitation to the aviatgﬁfgspegjally in

g .

relation to the rights of_}ndfczguayg’gg the surface.
Aircraft in the course’gggexercisiﬂé the\right of overflight

have, for some knob —and u n reasons, come falling to

the surface or drepped things onto the surface causing damage x
to persons and p}operty thereon. Whether or not the owné?“\

of the aircraft has any duty towards the inhabitants on

the ground for the damages inflicted by aﬁ airplane fhat

he owns, depends on the theory of liability adopted by the

particular state or country.

There are two major categories into which the
li1ability for surface damage by.aircraft is separable;

absolute or strict liability and negligence.

1. Absolute or Strict Liability

A form of strict liability may arise under the rule in

Rylands v. Fletcher. Blackburn J. defined the rule as
follows: . 1 »
- o ‘ i
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”- .PN
We think that the rule of law is, that tﬂ?(\
person who (for his own purposes brings on his
lands and.glollects and keeps there anything
likely to do mischief if it escapes, must keep
it at his peril, and, if he does not do so, is
prima facie answerable for all the. damage
which is the natural consequence of its
escape.....He can excuse himself by showing
that the escape was owing to the plaintiff's
fault; or perhaps that the escape was the
consequence of a vis major, or the act of
God. (156)

This statement of law was approved by Lord Cairns in the
House of Lords, but he restricted the principle to cases
where the defendant had made "a non-natural use” of his
1and.(157),
"L,
Before the rule can apply, there must be an escape
from the defendant's land to a place qutside his occupation

or control.(158) The rule has been applied among other

things to the escape of water,(lsg) fire, (160) poison(161)
(162)

In Read v. J. Lyons & Co. Ltd.(lﬁs) Lord Simons stated:

<

“"Escape” for the purpose of applying the proposition
in Rylands v. Fletcher means escape from a place
where the defendant has occupation of or control
over land to a place which is outside his

occupation or control.

Thus the occupation of land is a prerequisite to liability

under the rule in Rylands v. Fletcher. The issue which is

relevant here is the liability of the person responsible
LY .

.
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for an aircraft in flight. The first issue arising is
whether he occupies land. But that aside, it also seems
impossible to apply the conception of an “escape”™ to an
aircraft which is under the control of a pilot while in the
course of overflight. Therefore, it does not seem

possible that the rule in Rylands v. Fletcher would %pply
: %

to aircraft in transit {1ight,
Another form of strict liability may arise, as

liability for dangerous things. In the case.¢f Dominion

Natural Gas Co. v. Collins & Perkins (164) e defendant

installed a natural gas supply at the prefiises of the

plaintiffs' employers and allowed the safety valve to:
discharge into part of the building instead of leading the
gas out to the open air. As a result an explosion occurred
for which the defendants were held liable, and Lord

Dunedin said:

There being no relation of contract between’ the
(defendants) and the plaintiffs, the plaintiffs
cannot appeal to any defect in the machine
supplied by the defendants which might constitute
breach of contract. There may be, however, in

the case of any one performing an operation,

or setting up and installing a machine, a
relationship of duty. What that duty is will
vary according to the subject matter of the things
involved. It has, however, again and again been
held that in the case ofarticles dangerous in
themselves, such as loaded firearms, poisons,
explosives, and other things ejusdem generis,
there is a peculiar duty to take precaution
imposed upon those who send forth ér instal such
articles when it is necessarily the cage that
other parties will come within their proximity. (165)
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(v) The rule as enunciated applies to “articles dangerous in
themselves”. The question that arises is whether the
aircraft is an article dangerous in itself. In -

Read v. j?lLyons & Co.168) 15:4 McMillan said:

In a progressive world things which at one

time wEre reckoned highly dangerous come to be
regarded as reasonably safe.'_ The first
experimental flights of aviators were certainly
dangerous, but ‘we are now assured that travel

by air is little if at all more dangerous than
a railway journey.

Dr. Charlesworth argues that (167)

an aircraft is no more at common' law a
- dangerous ‘thing than a motor car. An aircraft
(v) when not in flight, is quite harmless, and

although, when in the air, it is dangerous,

in the same sense as a suspended lamp is *

dangerous, still that is not enough to make it

a dangerous thing. ;

~

Clearly this rule too cannot apply to the operators of

~aircraft.

&

¢ v

However, wolgs (168) pa¢ suggested three bases by which

the common law may apply the concept of  strict liability

to owners and operators of aircraft Tfor damages to ground

victims resulting from [light.

{

(h) First air flights have certain elements of danger

to which innocent parties on the ground are exposed.

ol
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(n) Because ot this danger, absolute 1liability is based on the

balance of interests between the benefit from air transport
and the creation of risks to others.(lsg)' Flying
is a dangerous activity but the aircraft owner benefits
from or derives a profit from it. There is no gain to the
land owner over whose land the airplane flies. The risk
to which the land owner is subjected because of the flight
“over his land 1s completely caused by the aircraft. There

is no defence that the individual on the ground has either

‘to protect his property or himself if the aircraft were

to drop from the sky. The helplessness of the ground victim

in avoiding the accident is a reason for adopting absolute
liability. The third reason for the common law. courts to
(_} impose absolute liability on the operator of the aircraft
is his ability to distribute the loss as part of the Costs
to those who receive its benefits,(170) i.e. the passengers
and consignors and /or consignees of cargo. The ground
\\\\:Efffﬁw ha's no means for spreading the risk of aircraft
damage simply because he does not derive profit from the
operation of the aircraft. He is in effect, a possible

recipient of the damage.

For the foregoing reasons, the United Kingdom adopted
thé'principle of strict liability but had to incorporate

¥ it into statute as did some States of the United States.

o e e g i iy S p 4 %
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(:) ’ Ground Injury “Statutory Liability” < -
United Kingdom
e Section 40 (2) of the Civil Aviation Act 1949 provides
| that:
whére material loss or damage is caused to any ]
person or property in, or article or person ;
falling from, an aircraft while in flight, then g
unless the loss or damage was caused or (
contributed to by the negligence of the person Lo
¢* by whom it was suffered, damages in respect of the .
10ss or damage shall be recoverable without }
pﬂKof of negligence or intention or other i
‘ cause of action, as if the loss or damage had been |
| caused by the wilful act, neglect or default ron
? of the owner of the aircraft..... |
. \\\ . 1
(:) "Loss or damage” has been defined by Section 63 (3)
of the Civil Aviation Act 1949 to include loss of life
} and personal injury. In the case of loss of life dam?ges
are recoverable under the Fatal Accidents Act 1976 or
the Law Reform:(Miscellaneous Provisions) Act 1934. - ;ﬁ-//
g The word "material™ has been used to mean “physical” f
loss or damage.(171) Therefore, the plaintiff must establish 3
. physical damage to person or to property so as to be able
to recover “damages in respect of the loss or damage". :
* i
In addition to establishing physical damage or loss,
(:} the plaint%ff must prove that that material loss or damage

was caused by, or by a person in, or an article or person

<
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f&iling from, an aircraft. Failure to establish the causal

link will not entitle the plaintiff to recover damages,

(172):

In Greenfield v. Law the plaintiff claimed damages

against the defe;a%pt for personal rnJurles which she
sustained when a loﬁ flying aircraft startled the horse she
was riding and caused her to be thrown to the ground. The,
plaintiff failed to establish the nexus bétween the air-
craft and the accident and therefove her claim failéd.

v —

The section is based on absolute liability and
therefore daﬁages are recoverable “without proof of negli-
gence or intention or other cause of action, as if the
loss or damage had been caused by the wilful ;c¥, neglect,
or default of the owner of the aircraftt"

Liability exists when the damage or loss is éaused
to "any person or property on land or water”. Im Piper v.

Darling (173)
loss of the yacht which was broken up after she had)

the plaintiff clalmed in respect of the

been damaged by an aerial torpedo ac01denta11y discharged
from an aeroplane piloted by the defendant. Liability was
)

admitteéed.

An article or person falling from an aircraft

includes a chemical liquid.(174) It would also include a .

-

bomb, any explosives, ‘a coffin or people or any cargo

©

falling froﬁ the aircraft. It should not be limited

to accidental falls but would include siticidal leaps and

\‘ﬂ“
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parachute jumps.(175)

The only defence which the_Section affords t aviators

is that of contribuxo}y negligence of the injured party.
; AN
That contributory negligence need not have been spegifically

committed by an ihjured party, but by some other person

for whom the injured party is-responsible.(l76)

el

)

Strict Liability In the
United States. .

‘ . ~

The Statutes in the United States imposing

‘liability upon aircraft owners or lessees for injury to
persons of property on the ground brought about by the fall
of the plane or its contents were derived from the

Uniform Aeronautics Acts Section 5 which provides as,

»

follows: . T

’

The owner of every aircraft which is operated -

over -the ds or waters of this State is °
absolutely liable for injuries to persons

or prgoperty on the land or water beneath, caused

by the ascent, descent or flight of the aircraft

or the dropping or falling of any object therefrom,

whether such owner was negligent or not, unless

the injury is caused in wholé or in part by the

negligence of the person injured or of the owner or

bailee of the property injured. If the aircraft is
leased at the time of the injury to person or prop-
erty, both owner and lessee shall be liable, and they

may be sued jointly, or either or both of -them may

be sued separately. An aeronaut who is not the owner

or lessee shall be liable only for the consequences

of his own negligence. (177)

Thé Section imposed absolute liability upon aircraﬁ;v
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owners or lessees for injury to persons or property on the

ground brought about by the rise, flight or fall of the ~ N
aircraft and 1ts contents except for 1n3ury caused in whole '
or in part by the negligence of the person injured or the

owner or bailee of the property injured. About half of ,~ L

§178) Some of these ¢

) B Y Lo
States adopted: in toto while others’adoptep it with various R A

the States adopted this porposéd act,

modifications. rAlthough the Uniform Aeronautics.Acts
(179) )

was withdrawn in 1943 this provision was .retained in

whichever state it was enacted.
[ ’

"' These statutes have been upheld against contentions,

usually based on the due process requirements ot the
commerce clause of the United States Constitution, that.” *’
they are unconstitutional. - ' 1 "

(180)

Prentiss v. National Airlines 1nvolved the '

;

Constitutionality of the provisjons of New Jersey Av1atioq

Statute which provides as follows: CL ' (

-

1

The owner“of every aircraft which is operated

’ over the land or waters of this State i$%
abselutely liable for injuries to persons or '
property on ‘the land or water bemeath, caused

. by ascent, descent or flight of the 4dircraft,

or the dropplng or falling of any object
therefrom whether such owner was negligent or
not, unless the injury is caused in whole or in -
part by the negligence of the person injured, or
of the owner or bailee of the property injured....

b

!

P <d

The plrne owners contended (1) that the provisions of the
- ~ s, ad ~-
| A T - R
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statute deprived them of their property without due

3

process of law, and (2) were a violation of the commefce

*

clause of the Federal Constitution. As for the process

- argument, the court said it was not per sc unlawful

to impose absplute liability {for injuries to and the death
of persons and damage to propegty on land where planes
crashed. Aviation was ultra hazardous, and fell int9 the
Categof§ of blasting, of the storage of dynamitc, of
dr@lling for o011, of ‘the cscape of fire from trains, the
peculiar dangers of-each of which subjéctcd'.thése ehgaged»
therein to liability without fault at Common iaw. The
court added tha} if limited absolute 1liability was valid |,
as to aviation at common law, a fortiori such liability
was valid when the legislature declared it to be the
ﬁublic policy and law.of the State.  In v1cwﬂ0f the =«
ultra hazardous character of the aviation industry, the
court said that thp statute h;d a reasqgnable relation to
the public health, welfare and ébciety §afety, and since
it was a proper exercise of the police power the statute
did not depr(gz“the owners of the property without due
process of law. The coqrt also took note of the statement
of policy prepared by those drafting the.statute, which

pointed out the difficulties involved in proving negligence

in the present situation.

: . . &

}

As for the commerce clause argument, the court,
@

noting the principlc that if a state statute is a proper

)
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ekeﬁgyée of the police power and has but an indirect

o«

effect upon interstate commerce'it is not an invalid

interference with interstate commerce. Further,: the

h ~

court ,pointed out that the statute challenged clearly
shoewed that it did°not affect the movement of airplanes ./
A

in intérstate commercec. It did not affect the average

airplane, even financially, as would a tax, since it touched

‘an alrplanélowner financially only, when an accident occurr--

v

ed, and that its provisions'benefited only those who were

under ordinary circumstances strangers to air travel,

and who were withbut fault themselves.

> a
Y

In ,another New Jersgy case Adler's Quality Bakery
(181)

Inc. v.-Gaseteria Inc.

*

an aircraft owner, whoie planc
struck a television tower and caused damage to'real and
personal property when it was precipitated to earth, argued
that the statute was an uncongg&gufional exercise of the
poliée power dépriving airplane owﬂers‘of their property
without due process of law; that it‘&ontained an
unconstitutional classification cgntrarx to the equal
protection clause of_ both the Federal and State Constitut-
ions, and that it.placed an unreasonable burden on inter-

state commerce.

As to the first gr6und, the court held that th¢
statute 1n question was reasonable and bore a real and
substantial relation to the end sought to be achieved and

therefore was not an infringement of the State or Federal

1]
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Constitution. TIn holding that the statutory imposition

- 185 -

\ S .

of absolute liability upon the aircraft owner was reabonable,

~the court pointed to the difficulty of- establishing

negligence in such agsituation, the expense necessary
to est&blish tgult. the cffectiveness of thé doctrine
ot res ipsa loquitur, and the fact that shlfting‘the
risk of g;ound damages caused by aircratt f{rom the v;ctim
thereof to thg‘aircrait owner was within the legislative
power on bchélf of the general welfare.
“ ¢
As for ;he second ground, it was held_fhat,the
imposition of absolute liabality upon the owner or lessee
3
of the aircraft, but of liability for fault on the operator.,
was not an‘unreagonable classification for the reason that'
this statutory scheme was té place the risk of loss oq:i?e
better risk bearer, which would be the aircraft owner.

As for the third ground, the court adopted the reasons given

in Prentiss v. National Airlines Inc. and concluded that

the statute did not impose an unconstitutional burden

]

on interstate commerce.

In South Carolina the Constitutionals propriety
of the statute imposing absolute liability on owner of
. - . J 3 .
aircraft for injury caused by its flight, irrespective

of negligence was questioned in the case of United States
(182)

v. Praylou where the court stated:

| \

.
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It should be noted that the liability asserted
here against the government is pot one arising
out of the mere possession of property, but one
created by daw for the invasion of personal and
property rights. 1t is clearly within the power
of thk state to enact legislation imposing such
invasdn of rights, whether intentional or not,

) can be' made a wrongful ac't on the part of the one
guilty of .the invasion, and is made such by a R

-

statute imposing liability therefor. :

n

4

The legislative purpose in enactihg the absolute

1iability’statutes was to placé the risk of los; upon the
}better risk bearcr. Ihus where an inﬁocent victim on the
grouﬁd has shown that his personal {njuries or property
damage wereﬂattribdtable'to the operation of thé‘alrplane.
liability under the statutcahas been cstablished.

N

, s

The effeci\oftthc South Carolina Staiute embodying
Section 5 of the Uniform Aeronéut;;s Acts was to make the
infliction of injury or damages by theg operation of

an airplane 1tself a wrongful act giving tise to liability,

the' court held, in the United States v. Praylou (183) that

the Federal Government waé liable under the statute when,

in one instance, its plane fell and exploded on the premises
of one plaintift, destroylng'his barn and livestock and

seriously injuring thrce of his children; and in another

instance a planc fell gnd exploded near, a house on which

~
o

the second plaintiff was working, causing him to sustain

injuries. Under this statute, the court said, the owner's
° [\

11ability was properly viewed as arising, not out of contact

A
)

}
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or the ownership of property, But out of> the tortious
or wrongful act of the person operating the plane in

permi{ting it to ‘cause the injury or in not preventing

.sthe occurrence which caused it. The court said that such

liability was based on .the theory that it was the duty of

: °

the person opecrating theé airplanc to prevent the occurrc-

nce it he undertook to opecrate the plant.” ‘The cougf added

’

that the statute did no morc than to adopt the common law

rule of liability.,

Thus 1n Metro Kadylak v. O0'Brien (184) a

Pennsylvania casg Where a boy aged thirteen was killed

by a forced landing of an airplanc ownedbby the defcndant;.

the court cited Article 1V Section 403 of the Aeronautical,

t

Code which provides as follows: ) .

™~

sec. 403 damages to persons and property on the ground.

> The owner and the pilot or either of them, ot every

aircraft which 1s .opcrated over the lands or waters
ot this Commonwealth shall be liable for injuries
to persons or property on or over the land or water
beneath, caused by ascent, descent or flight ot
aircraft, or the dropping or falling ot ‘any object
therefrom in accordance with the rules of law
applicable to torts on land in the Commonwealth.

and said ’ S

.‘

This Section ....... makes it plain that liability
without fault 1s not an incident of the Pennsylvania
Law relating to injuries to persons upon the ground

<]

liability in such case, negligence must be found.

°

-occasioned by the descent of airplanes. To establish
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(185)

tn D'anna v. United States a Maryland Case,

the blaintifts brought an action to recover for injuries

and damages sustained when an auxiliary gasoline tank fell

from a naval airplane. The case was to be determined by

standards and test of the Ilaw of Maryland Article IA Section

7

.5 of the Mary}ana Code which provides as .follows:

v

S

5. Damages on 1land

The owégg of every aircraft which 15 operated-over
the lands or waters of this state’is prima facie
liable for injuries to persons or property on the
land or water beneath, caused by the ascent,
descent or flight of the aircraft or dropping
or talling of any object therefrom unless the
injury 1s causcd in whole .or in part by the
negligence of the person injured, or ot the
owner or bailce oi the property 1injured, or
unless at the time of such injury the said
aircraft is being used without the consent,
express or implied, of the owner...........

The presumption of liability on the part 3t the
owner.... may besrebutted by proof that the
injury was not caused by negligence on the part

of such owner..... . @

3

The courft while commenting on.this section stated that

one who flew an aircraft was opposing mechanical forces
3

to the torce of grgvity and is engaged in an undertaking
which was fraught with the gravest danger to persons and
property beneath if 1t was not carefully operated or if

the mechanism of the planc were nog{in first. class condifion.
1 K

At common law, the hazardous nature of the .
enterprise subjected the operator of the plane
to a rule of absoldte liability to one upon the
ground who was injured or whose property was

s

M VT
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/-‘
damaged as a result of the operation..;;/{ )
The Maryland Statute has modified thkis-Tule to ‘.
the extent that the owner or operator of the -
plane may exculpate himself by showing that the »
injury was caused by the.negligence on his part.(186)

;

/

In this case, the falling of the gasoline’tank was
proof of either negligence or defective constrU?tion or '
cquipment. The author venturecs to add that éhi@"ﬁrovisibn ’
differs with Section 40(2) of the Civil A&iation‘Act

1949 of the United Kingdom in that if’'the owner can

.
N

S

e

ihow‘thatyxﬁc fglling object wasvdropped from the plane e
by a passenger or other pcrgén who was not under t?e con-
trol ‘of the operator, he will not be held to ﬁp negligept.
Where,a fishpond. owner sued thé operator of aircraft
crop spraying service for fish killed due to chemical
pollution of pond, chemical spraying constituted “dropping
or falling” of object within meaning of statite imposing

strict liability on aircraft owners . (187

. The absolute liability impdsed by the statute does

sy

not apply in favour of an aircraft passenger. In Prentiss v.

National Airlines (188) the court said:

[

The benefit of the statutory provision does not
go to anyone who in anywisc participates in such
air travel, such as passengers, but only to those
who are, under ordinary cirdumstanccs, entire
strangers. to air travel, and who are totally
without fault themselves.

~
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It has been hclq that the statute dees not ‘ "

determlne the respectlvc right® and duties between the
1

airplane owner and the pilot or other active wrongdoer.

In Adler's Quality Bakery Inc. v. Gaseteria Incw(lgg}

i # . . .
7 the court commenting on the plane owner's right to

contribution said that _the 'statute applied only to innocent
injured persons who sought to recover for the%y injuries

caused by falling aircraft, but that the legislature

»
’

intended .to prevent the owner from seeking contrlbutlon .
from any other person whose fauit ;ﬁntrlbuted to the 1n3urlcs
suffered by the inrocent victim. And because the statute

was silent as to tha I'iability of third parties aétually

at fault tO't§ owner of the aircraft, it was logical t;
assume 'that uljfimate résponéibility betw?en such parties

was to depend on ordinary tort,principles, since other-

wise the legislaturc would have cxpressly stated the 7

relationship to govern in such situations.

Finally, there mUSt‘Qi\; nexus between the overflight
y

and the damage$ sustained b
(190)

roperty owners. In Lorick v.

United States

o

the court stated:

‘+:...1it is cssential to their causes of action :
that the plaintiffs prove a causal connection i
between the over{1light of the defendant's aircraft ‘
over their property and their alleged damages.

Tt it ot oot T S s T A e e
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Negligence ) ' :

T

In an action for negligence, a plaintiff must

show that thefdefgﬁdant was under a legal duty to him

)
i it mrte " TeARmer . i, e

to take reasonable carc, and that he ‘has suffered damage
a,result of the defehd;ht's breach of such duty. It is

therofore necessary, 1n aviation negligence, to ascertain

whether and to whom a person in charge of an aircraft owes

a legal duty to take carc. If such duty exists, and a

breach of it occurs resulting in damage, an action for

»

negligence will lie against him.
The aerial navigator, just like any other driver,
owes a duty of care to other pcrsons so situated that they
may sustain damage as the result of his negligence. ,That - Z
duty is owed both to the other users of the air and to
persons on the surface of the earth and in or on structures ;
upon 1t, in regard both to personal injury and to injury
to pfoperty, real or personal. This duty of care is broken
whether the negligent act or omission occurs in the course o
of the operation of the aircraft, or in some antecedent L
matter such as defective equipment or machincry for which
the operator is responsibie and which ca@ses the damage
complained of. For exampie, it is no defence that the
canse of the damage was a negligent defect in a break which
ﬁré&ented the break when . applled fromnproduc1ng the normal \

effect of the appllcatlon of a break
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As a rule, it is for the plaintiff to prove

"negligence. This may not be easy especially where the

true cause of the accident lies solely within the knowledge
of the defendant who caused it. This hardship is avoided
by the principle of “res ipsa loduitur" which applies
“whenever it 1is' so improbable that such an accident would
have happened without the negligence of the defendant

fhat a reasonable jury could find .without fyrther evideﬁce

that 1t was so causedf(lgl) ks stated by Erle C.J. in

Scott v. London Docks Company(lgz)
; N .
“"There must be rcasonable evidence of negligence.
) But wherc the thing its shown to be under the:- )
management of the defendant or his servants, and the

accident is such as in the ordinary course of things
does not happen if those who have the management use .
proper care, it affords reasonable cvidence, in the
absence of explanation by the defendants, that. the
accident arose from want of care.

@ »

Jurisdictions in which liability is based
on * Negligence '

United States
T -

The. States that neither have passed statutory absolutc
liability legislation base their decisions regarding
injury to persons and property on the ground by aircraft

in flight on negligence coupled with the rule of. res 1ipsa
loquituf. \

3
o
I -
i

In the case of United States v. Kesinger (193)

Ay
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7
a case hn@er Kansas Law, Kesinger claimed damages for the
de;tructiqn of his barqjgnd milk house caused by the crash
of an airforce airplane. It was held that as the aircraft
which caused the,injury’was in exclfsi cﬁé?ody and Ttontrol
of- employees of the United States, acting within<é%e scope
of their employment and the airplane was of a particular
safe type and at the time of the accident weather condit-
ions were better than normal ahd the empioyees of the United
States had best opportunlty to ascerta1n1ng cause of the
acc1dent, doctrlnc of res ipsa loquitur was applicable and
that evidence su%talned a finding that want of due care

on the part of the pilot caused the damage. Phillips C J.

v
said:

1

The rule of res ipsa 1ogy1tur ha's been recognized
by Tepeated decision of the Supreme Court of
Kansas. '

1. The Kansas decisions hold that it is a rule of
evidence gnd not a substantive rule of law.

2. The rule of res ipsa lequitur-is applicable
when the thing which caused the injury was, at the
time of the injury, in the custody and under the -
exclusive control of the defendant, and the
occurrence was one of which in the ordinary course

of things does not” happen if the one having such
exclusive control uses proper-care.....

3. The rule is based upon the theory that the defe—
ndant, having custody and exclusive control
of the instrumentality which caused the injury, has

the best opportunity of ascertaining the cause of )

the accident, and that the plaL?tlff has no such
knowledge and is compelled to allege negligence in
general terms and to rely upon the proof of the happe-

ning of the accident in order to establish negligence.....

The modern trend of authority is to hold the rule of
res ipsa loquitur applicable to airplane accidents (194)

N
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\ . -
. _ In the case of United States v. Johnson (195) where the
A

doctrine of res ipsa loquitur was applied‘'in an action

against the Government under the Federal Tort Claims Act
. \ -
for personal injuries consisting of nervousness and

aggravation of heart condition from which the plaintiff

i

was suffering caused by the defendant's negligence in the

-

crash of its planes on the plaintiff's premises the court
said: - .

*

, The district court found that the plaintiffs had
, produced enough evidence to show that in the
’ ordinary course of things these accidents would
=N not have occurred if the government and its
agents and employees had been diligent,“certainly
a preponderance of the evidence indicates that
these planes would not have crashed in the absence
of negligence ecither Tn inspection, maintenance or
operation.”..........We think that finding of the
district court must be sustained. The failure to
produce more satisfactory evidence of negligenge
¢ vel non is chargeable to the government rather "than
to the plaintiffs. The failure of a party to produce
relevant and important evidence within its peculiar
rol raises the presumption that if produced the
ence would be unfavourable to its cause. Under
ircumstances of this case, the district court
g err 1n applying the doctrine of res ipsa

:
- 1
S 4
< -

1 \ (196) R
Norden v.*United States held that where the

evidence in an éction’for damage tdhprOperty sustained
when one of the defendant's aircrafts crashed, showed that
the day of the crash was cleardand ideal for flying, the

case was one for the application of the doctrine of res

ipsa lozfitur.
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In Parcell v. United States (197)

the doctrine of
- res ipsa loquitur was applied where two military planes,

fl&ing in’ formation collided in mid-air causimg damage to-

property on tPe ground.

s

(198) where a combat plane

i In Sapp v. United States
developed engine trouble and crashed in attempting to land

% under normal weather conditions, injuring pe}sons in a
trailer camp, it was héld that the doctrine of res ipsa

loquitur was applicable.
[ANEE

: a

For:.the doctrine to be applicable all its essential
elements must’ be present. In Florida in the case of

Williams v. U.S.(lgg) a United States Air Foree jet bomber

exploded in omid-air. The injuries and damages were caused
by the falling of flaming fuel from'the exploded airplane.-
There were‘no suxvivdps of the jet bomber and the plaintiffs
relying solely on the doctrine of res ipsa loquitur to suét—

ain their burden of showing negligence on the part of the
: 3 v .
government, introduced no evidence other than the explosion

of the jet bomber in mid-air and the damages that resulted.

The court stated: . i

' \
The cases in which the doctrine has been rejjected
usually fall into one of three classes: .,
those holding that the evidence fails to show ;
that the airplane was in the exclusive control
of the defendant; those holding that it is not an
usual occurrence for an airplane to crash without
the intervention of a human agency, and those
holding that experience is not sufficiently uniform
to justify a presumption .that such accidents do

vty AR o e T S e T o | e
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Ty
not happen in the absecnce of negligence. In short,
these cases hold that one or another of the essential
~y elements of thecres ipsa loquitur doctrine is missing,

’

depending upon the facts of:the case.

In the final gnalysis, ecach case seeking to invoke
this doctrine must stand or fall upon its own facts.
Res ipsa loquitur is a rule based upon human experi-
ence and its application to a particular situation

. must necessarily wary with human experience......
The concept presupposes that the defendant, who had
exclusive control of the thing causing the injury,

. has superior knowledge or means of information to
that possessed by the plaintiff as to the cause pf the
accident. * It is not enough that the plaintiff show

that the thing which injured him was in the exclusive
control of the defendant, he must also show that the
accident would not have occurred in the ordinary

5

course of events if the defendant had exercised due carc.

Thercfore, there must be evidence of negligence before the
defendant is required by the doctrine of res ipsa loquitur

to explkain why he was negligent.

’

Canada

Substantially the whole field of legislation in regard
(200)

v’
to aerial navigation belongs to the Dominion. Any

small portion of the field which is not specifically covercd
belongs also to the Bdminion under its pdwers to make laws

for peace, order and good government as judge Sankey L.C.

/

It would.appcar that substantially the whole

field,of legislation in regard to aerial navigation
belongs to the Dominion. There may be a small portion
of the ficld which 1s not by virtue of specific words
in the B.N.A. Act vested i1n the Dominion; but neither
is it vested by specific words in the provinces. (201)

stated-

-



3

Therefore it lies within the legislative competence
of Parliament to enact laws respecting liability in

tort in connectidon with or arising from acronauticall

_(202)

operations. In Schwella . R an action dealing with

the application of the Negligence Aet, RSO:1950 Thurlow J.
remarﬁed that:

Y

It lies well within the legislative competence

¥ of Parliament in relatien to aeronautics to enact
laws respecting liability in tort in connection
with or arising from aeronautical operations and
to provide as well in such cases for both apportion-
ment of fault and liability of one tortfcasor to
another. It would also be open to Parliament, if ¢
1t saw fit, to change or abolish in such cases the
right of contribution or indemnity betwecen tortfea-
sors which but for such legislation would attach in

such situations under the general law of the
province.

Canada enacted a legislation relating to liability for

damage caused by foreign aircraft to third parties bn the
surface, the Foreign Aircraft Third Party Damage Act,(zos)‘
which was supposed to implement the Rome Convention_on

Damage qaused by Foreign Aircraft to Third Parties on the
surface, 1952 to which Canada was then a Party but this

Act was repealed in 1977 when Canada denounced the Convention.
As of today,KCanada does not have a legislation governing

the liability for damaged caused by aircraft to third parties

on the surface. Claims arising for such damage are grounded

- on negligence.

5

e g el 7 T



- vi—

- 198 -

In Salamandik v. Canadian Utilities Limited.(204)

While making a fgrced landing on a street an aeroplane broke
;ome‘electric wires suspended above the streect and- the force
of the impact caused one of the wooden poles supporting

the wires to fall d;?n. The falling pole struct and injured
the infant plaintiff\ who was walking on the sidewalk. The
defcndagt had erccted and maintained the poles and wires,
under statutory authority, for the purpose of supplying
clectric powér‘w1;hin the‘town. In holding that the

plaintiff had failed to prove that due care was not exercised

by thc defemdant, the court relied on Woods v. Duncan (19406)

A.C. 401 where Viscount Simon had stated: !

Before the liability of a defendant .to pay damages
for_tort of negligence caf be established in an

. action brought by or on-tBehalf of an injured *
man, three things must be proved - (1) g%h@t the
defendant failed to exercise due care; (2) that the
defendant owed to the injured man a duty to
exercise due care; and that the defendant's failure
was the “cause”™ of injury in the proper sense of
that term.

t In determining whether or not due care was exercised, the

court rclied on In _re Polemis and%Eggness_Wiﬁhy’& Co.

{(1921) 3KB 560 where Bankes L. J. said:

A o

What a defendant ought .to have anticipated as

a reasonable man is material when the question 1is
whether or not he was guilty of negligence, that

is, of want of duc care according to the circumstances.

\

In Nova Mink Ltd. v. Trans-Canada Airlines(zo5

where



the noise of an overflying airplanc caused the femala,;s \\\—//

mink which had just whelped to devour their young

" MacDonald J. stated: -

-

.In relation to damage inadvertently caused by the
operation of aircraft, there 1s no inherent reason
why the rule of negligence, including the doctrine
of duty based on foreseeable risk, should not be
applied in general and with such modifications

in their incidence as experience suggests......

In my view the courts should not thus early in the
history of aircraft be a party to the exclusion

of the law of negligence from their operation in
the face of piecemcal public regulations of their
opcration; but should hold that law applicable
except where cxcluded specifically by statute.

In any event therc is no legislation in this

J \ case which could possibly be held to exclude’
S any common law duty which may attach to the
o defendant 1n relation to the special facts of
this case.
i
(206)

In Daroway v. R another casec concerning ‘the

destruction of young mink by their mo thers caused by the
noise of overflying aircraft, it was held that to support
a claim against the crown the onus of proof rested on the
" suppliant to estabiish not only negligence by an officer or
servant of the aown but also that the negligence occurred
while such officer or servant wés{acting within the scope

-

of his duties or cmployment.

In Canada, thecrefore, the remedy for injury caused

to persons and property on the surface by an overflying

aircraft, is based on negligence. In prder to succeed,

the individual on the ground has the byfirden to prove all

3
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() In Mihalchuk v. Ratke

the elements of negligence, that is, that the defendant
' r\ . - - »
owed a duty of care to him, that he failed to exercise the
’ Ve

b

duty of careland that such failure was Fhe causc of the
injury or damage. where the actual operator of the
aircraft was a servant, the plaintiff has to prove that

he was acting under the scope of his employment. The rule
of res ipsa‘joquxtur has not becn applied to cases of

?g:ury to property and third parties on the ground causcd

ﬁy an‘zircraft in flight.

Attention is drawn to the following cases where the

rule in Rylands v. Fletcher has been applied.

(207) a4 Cas¢ concerning Ccrop

sp;aying by aircraft, it was held that wherg the usual method

~of applying herbicide to cereal crops is boom spraying

behind a tractor, spraying by aircraft is an unusual operat-
ion. It increases the danger to adjoining crops which are

sensitive to the herbicide, and results in strict liability

under thc doctrine of Rylands v. Fletcher if “the herbicide

\ 'y escapes and causcs damage.

(208)

In Cruise v. Niessen another aerial spraying

case, it was held that under the principle of Rylands v.

Fletcher, it does not matter whether the herbicide escaped

through ncgligent application or by drifting. The escape

alone made the defendant liable. Although aerial spraying
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of herbicide by farmers can no longer be regarded as an

unusual operation since farmers have accepted it as standard

good farming, this does not relieve the person using the
method from responsibility for damage the operation may
cause to a neighbour's crop if the herbicide is permitted

to cscape. This judgement was upheld in the Manitoba

Court of Appeal.(zgg)

A pos§ible explanation as to why the cases concerning
aeri1al crop spraying have been "based on the rule in .

Rylands v. Fletcher is that the action was bascd on the

_occupation and user of adjoining lands. The cases
succceded not becausc of the usc of an aircraft but

because the herbicidc escaped and causcd damage to adjoin-
ing land. An overflying aircraft does not occupy land

and therefore this rule, as stated earlier, would not apply
1n cascs injury to persons or property on the ground caused

by an overflying aircraft or by the dropping or falling

of an object therefrom.

R VSR
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FOOTNOTES TO PART I1I

Article 5 Chicago Convention

Article 1 (2) International Air Services Transit
Agreement .

Preamble to the Bermuda 2 (UK - USA)
ICAQ Document 7278 - (/841 (1952)
Article 2(2) of the Bermuda 2 provides:

Fach Contracting Party grants to the

other Contracting Party the rights
specified in this Agreement for the
purposcs of opecrating scheduled intcrna-
tional air services on the routes specified
in Annex 1. Such services and routes are
hercafter called “the agreced services

and the specified routes”™ respectively.

Burma, Finland, Luxembourg and Netherlands
Sce Cheng. The lLaw of International Air Transport,
P. 361.

ICAO DOC C - WP.B48; DOC 7107 .~ 8, C. 823-8; *
Compare also-Heller, the Grant and Exercise

.of Transit Rights in respect of Scheduled

International Air Services 1954 paragraph
184 P. 81.

1d
ICAO DOC 7101 - 12, C/823 ~ 12

In the United Kingdom, the Civil Aviation Authority
Act provides by Section 21 (1) (a) that "No aircraft |
shall be usced for the carriage for reward of
passengers or cargo....unless the operator of the
aircraft holds a Jicence granted to him by the
authority in pursuancec of the following Section (herc-
after in this Act referred to as an "air transport
licence™) authorizing him to operate the aircraft

on such flights as the flight in question.”

In Kenya, The Civil Aviation (Licensing of Air
Services) Regulations made pursuant to the Civil
Aviation Act Chapter 394 of the Law of Kenya
provides:

sy
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12.
13,
14.

15.
16.

17.

18.
19.

20.

21.

26.
27.
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"

14, An airline whose pringipal place of
business is in g foreign state shall not
operate a Scheduled Air Service tg, from
or across Kenya unless there is in force
an operating authorization issued by the
Licensing Authority.

40 Opinions of Attorney General P. 136
Heller; op. cit. P. 83
Article 35 of the Chicago Convention

Korovin, Aerial Espionage and International Law

cited by William J. Hughes in his article on

Acrial Intrusion by Civil Airliners and the

use of Forcc 1981 J.A.L.C.P. 595.
) K

Article 30 Chicago Convention

Article 36 Chicago Convention

Shawcross and Beaumont, Air Law Fourth Edition‘
P.203

ICAO DOC C-WP/1205, 5/6/52

Vlasic : Air Transport, Passage and Commercial'Rights
P. 163. .

w
-

ICAO DOC CA - XLI 1907 - U-K
ICAO DOC CA - XLI 1967 Spanish Counter Memorandum.
Wilson, Handbook of International Law 2nd Edition

(1927) paragraph 38 P. 77. Cited by S. S. Ball in
his article, The Vertical Extent of Ownership in land

+University of Pennsylvania Law Review 1928y Vol. 76

. 631 at P.640.

.
4

252 U.S5. 416 (1920)

Bowen, The Concept of Private Property, (1925-26)
Cornell Law Quarterly Vol. 11 P. 41

Hohfeld, Some Fundamental lecgal Conceptions as appficd

An Judicial Reasoning (1913 - 14) Yale Law Journal

Vol. 23 P. 21.
Wright, the Law of Airspace P. 11

Stroud's Judicial Dictionary Vol. 4 P. 215.
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29.
30.
31.

32.

33.
34.
35.
36.

37.

38.

39.
40.

41,

42.
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(1895)67 F. 674 at 677

(1950)2 ALL E.R. 1226

(1855) 29 Miss. 21

(1894)3 Ch. 156

51 N.H. 504 at 511 See also similar statements in

Wynehamer v. Pcople (1856) 13 N.Y. 378;
Law v. Rees Printing Company (1894)41 Neb. 127 at

146 and Dixon v. People (1897 168 ILL.179 at 190

(1893) 116 M0o.527 at 533 - 534
Wright op. cit. The Law of Airspace P.12

Powell. Rcal Property Section 96 P. 360

. 2 Blackstonc: Commentaries on the Laws of

IEngland, Fourth Edifion, 1770 Book II Ch.Z at
P. 19

Wright op. cit. P. 13; Mcnair, The Law of the

Air, Scc¢ond LEdition 1953 P. 294; Cooper, Roman Law
and the Maxim “Cujus est-Solum” in International Air
Law, Essays Edited by I1.A. Vlasic P. 58.

Klein in Cujus Est Solum Est......... Quousque, Tandem?
Vol. 26 Journal of Air Law and Commerce P. 237 and
Matte Trecatise on Air - Acronautical Law P. 54 are
doubtful as to whether -the principle in fact originated

in Roman Law.

For the history of the principle see Abramovitch,
Property Rights in the Airspace; J.C. Coopgr, Roman
Law and the Maxim "Cujus est Solum™ in International
Law in Explorations in Aerospace Law, Selecyed Essays
Edited by I.A. Vlasic P.55-10Z2 and Klein, "Cujus’
est Solum Est...... Quousque Tandem?” Vol. 26 Journal
of Air Law and Commerce P.237 (1959).

Wright op. ctt. P. 15; Klein op. cit. P. 243;
Abramovitvh op. c¢it. P. 20

Kiein op. cit. P. 243

Klein op. c¢it. P. 243 Citing Lincoln, The Legal
Background to the Stars..

Id
Id
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44,

49,
50.
51.
SZ.

53.
54.
55.
56.
57.
58.
59,
60.
61.
62.
63.
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Kleimop. cit. names two dates i.e. 1280 and 1285;
Wright op. cit. at P.15 says 1280

Abramovitch op. cit. at P.20 says 1280; and

Matte op. cit. at P. 54 states 1285.

Klein op. cit. at P.243; Wright op. ¢it. at P.15;
Abramovitch op. cit. at P. 20 and Matte op. cit.
at P. 254 describes the rights as “to the heights
of the heavens and the depths of the’sea”.

7 - 8 English Reports 375

77. Inglish Reports 210 *

77 Inglish Reports 810

Matte op. cit. at P. 21. On November 21,1783, the
first flight took place in France. It was on board
a balloon inflated with warm air. The following -
year an ILnglishman made the first balloon assent
in England.

171 English Reports 70 (1815) 2

=y
Kleinop. Ccit. at P. 239 (&

(1838 2 Jur. 491 at P. 492

Bell, Air Rights Vol. 23 Il1linois Law Review P.. 250
(1928).

135 English Reports 769 (1845)

1d at P. 1189

122 English Reports P. 1188 (1865)

Id at P. 1189

(1870) L. R. 9 Eq. 671

(1887)4 T.L.R. 8

(1894)3 Ch. 1 at P. 24

Winficld and Jolowicz on Tort, 10th Edition P. 345.
(1884)13 Q.B.D. 904

1d at P. 927 g

Wraight op. C}?- P. 26.
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65.
66.

67.
68.

69.
70.-
71.
72.
73.
74.
75.
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77.

78.
79.

)
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80.

81.

82.

83.

84.

85‘

86.

87.
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(1855) 156 English Reports 795.
(1903)1 Ch. 437 | .

Pollock Torts, 14th Edition, London, 1939

_Salmond, Law of Torts, Fifteenth Edition, London
19179, P 55-56

Winfield and Jolowicz on Tort, Tenth Edition,
Londan 1975 P. 305 .

(1926) W.N. 3306 .
(1957)2 Q.B. 334

Id at P. 345 ' | .
(1974) A.C. 328

Id at P.351

(1977) Q.B. 411

Id at P. 471 /
(1978)1 Q:B. 479

F\X. Bush, Law and Tactics in Jury Trials. The )
Bobbs -Merrill Co. Inc., Indianapolis (1949) P.17

Y

l\"v/,—"' ~ \
Pound, Vol. 33Jurisprudence (1959) Pages 426-427.

i

Wright op:\c%#. P. 34 . u

Cited by §n6%cr in Maxim “"Cujus est Solum” in
Intefggtional Law op. cit. p. 83

—

Pound op. cit. p. 428
Blackstone op. cit. p. 18
Cooper op. cit. p. 96

KENT: Commentaries on American Law
Vol.II1 (1892) p. 402

Pound op. cat. p. 428-429.
2 Conn 584 (1818)

9 Conn 374 (1832)

- [, N e e e et

J ma o b SRR G W TR n e Ye g



1]

88.
89.
90.
91.
92.

93,
94,
95,
96.
97.

., 98.

99.

100.
101.
102.
103.
104.

105.

106.

107.
108.
109.

I R, S

11 Conn 177 (1836f$\<:3

1d at p. 179
Wright op.fc{t.lp. 37
16 Conn 60 at p.66 (1843)

Mahan v. Brown 13 Wend (N.Y.) 261 (1835) and
Hoffman v. Armstrong 48 N.Y. 201 (1872

5. Hammond's Rep. (Ohio) 447 (183é)
110 Mass. 302 (1872)
43 Mass. (2 met) 457 (1841)
1d at p. 467
- 92. Mass. (10 Allen) 106 (1865)
Id aE p. 109

Lyman v. Hale 11 Conn. 177 (1836) . ' -
Note 92 Supra.

48 N. Y. 201 at p.202-204

Ball op. cit. at p. 657

Id at Pp. 657 - 658

89 Mass. (7 Allen) 431 (1863)

Other similar cases are Milton v. Puffer 207

Mass 416 (1911); Howard v. Central Amusement Company
244 Mass. 344 1916; Langfeldt v. Mcgrath 33 111
App. 158 (1889); Pierce v. Lemon Z houst. (Del)

519 (1862); Kafka v. Bozio 191 Cal. 746 (1923);

Meyer v. Metzler 51 Cal. 142 (1875); Barnes v. Berendes,
139 Cal. 32 (1903). ‘

Cumberland Tel. & Tel Co. v. Bernes 30 Kyl. Rep.
1290 (1970).

203 Mass. 448 (1909)
186 N.Y. 486 (1906)
Id at p. 491.
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Munro v. Williams 94 Conn. 377; Hall v. Browning
195 Ga. 423; Whittaker v. Stangwick 100 Min. 386
Herrin v. Sutherland 74 Mont. 587

260 U.S. 327 (;922)
Mcnair, The Law of the Air, 3rd Edition p. 22 ,
1918 CMD 9218 ‘

Draft of a bill For the Regulation of Aerial

Navigation 1911 I. Geo 5§ £ s , ;

10 & 11 Geo 5. concept of nuisance is introduced.
Possibly an after thought.

10 & 11 Geo. S5 C. 80

Mr. Churchill at Third;Réading Qfficial Reports,
Fifth Series - Parliamentary Debates - Commons -
(1920) Vol. 136 Dec. 20, p. 1474.

Parliamentary Debates on Air Navigation Bill 9th
August 1920 - Official Reports, Fifth Series Parllame~
ntary Debates - Commons p. 173.

Id at p. 175

Several jurisdictions have enacted similar prowisions; j

1. NewFoundland Air Navigation Act No. 22 of 1947
Section 4(1). The Act was repealed in 1949
when NewFoundland joined the Federal Government
of Canada.

2. New Zealand Civil Aviation Act 1948 Section
5(2) and (3)

3. South Africa although it is not a Common Law
Jurisdiction has a similar provision in the
Aviation Act No. 74 of 1962 Section 11.
¥

[

4. In Australia, New South Wales, Victoria, Tasmania
and Western Australia have similar provisions.
5. ‘Kenya, The Civil Aviation Act, Chapter 394
of the Laws of Kenya Section 12.
L f . \
Shawcross and Beaumont, Air Law, Fourth Edition
p. 5009.

(1975)3 All. E.R.I.
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128.
129.
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134.
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\ .
(1955)1. All E.R. 600; other casass on the subject

are Hatrrison v. Duke of Rutland (1893) 1 Q.B. 142
and Hickman v. Maisey (1900)1 Q.B. 752.

n

Hickman v. Maisey op. cit.

Bernstein v. Skyviews and General Limited op. cit.

-Sweeney, Adjusting the Conflicting Interests of
Landowners and Aviator in Anglo-American Law (1932)
Vol. 3 Journal of Air Law and Commerce p. 531 at
_p. 582. Wright op. cit. at p. 111.

Wright op. cit. at p. 109 Jote 37 1lists the States
as follows:

Arizona, Arkansas, California, Colorado, Delaware,
Georgia, Hawaii, Idaho, Indiana, Maryland, Minnesota,
Missouri, Montana, Nevada, New Jersey, North Carolina,
North Dakota, Pennsylvania, South Carolina, South
Dakota, Tennessee, Vermont, Wisconsin, Wyoming,
MassachussettS and Louisiana.

¢

Wright op. cit. p. 115 -

(1928) U.S. Av. Rep. 44

District Court, 3d Jud. Dist. of Nebraska, Docket
93 - 115 (1928) cited by Sweeney op. cit. at “

p. 601 - 602.

270 Mass. 511 (1930)

41 F. 2d 929 (N.D. Ohio 1930), 55 F. 2d 201

(6th Circ. 1931)

(1934) US Av. R. 146

(1936) US Av. R. 16

(1934) US Av. R. 160

(1936) US Av. R. I; The case 1S oftdy referred to

as the "First Hinman" case to distinguyish it from

a later case involving the same Hinman i.e. w
United Airport Company v. Hinman (1940) US. Av. R. I

There was also an earlier case Commonwealth v.
Nevin (1922) 2p a. Dist. Rep. 214. where the
court rejected a trespass claim because there
was no physical cefitact with the ground.

(1940) 36 F. 2d 21
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139.

Then Section S. 159 of the Restatement of the

. Law of Torts provided:

A tfespass, actionable undér the rule stated
in Section 158, may be committed on, beneath,
or above the surface of the earth.

COMMENT (e) Provided:

An unpr1v11eged intrusion in the space above
the surface of the earth, at whatever height
above the surface, 1s a trespass.

Section 194 providgd:

An entry above the surface of the ebdrth, in the
airspace in the p05565510n of anoth s by a person
privileged

who 1is travelllng in an aircraft,
if the flight is conducted )

(a) for the purpose of travel through the
airspace or for any opher legitimate purpose,

‘.\

(b) in a rcasonable manner,

(c) at such a height as not to interfere unreaso-
nably with the possessor's enjoyment of the

surface of the earth and the airspace above it,

_and
(d) in conformity with such regulations of the
State and Federal Acronautical Authorities as
“ are in force in the particular State.

In the Second Restatement of the Law of Torts, Section

194 is omitted and the matter is covered by Section
159 which provides as follows:

s

gl) Except as stated in subsection (2), a trespass

may be committed on, beneath, or above the
surface of thc earth.

(2) Flight by aircraft in the airspace above the

land ‘of another is a trespass if, but only
1f,

{(a) it enters into the immediate reaches of
L the airspace next to the land,and

(b) it interferes substantially with the
other's use and enjoyment of his land.
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op. cit, at p. 23

(1942) us Av. R. 11 i :
(1946) US Av. R: 235

(1930) S:C.R. 663

Id at p. 701 - 702

In Re the Regulation and Control of Aeronautics
in Canada (1932) A.C.54.

(1954) C.L.R. 069
Jack E. Richardson, Private Property Rights in the
Airspace at Common Law, (1953) Vol. 31. The Canadian
Bar Review p. 117. '

’

(1977) 3 W.W.R. 129, Manitoba Court of Appeal Case.
op. cit.

Fleming, The Law of Torts, Fourth Edltlon 1971 at .
Pp.43 - 44

The extent of ownership and possession of
superincumbent airspace has become a topic of
considerable controversy since the advent of air
naV1gat10n Much play has been made of the
maxim LUJus est Solum eJus est usque ad Coelum;
but this “fanciful phrase”of dubious ancestry
has never been accepted in its literal meaning
of confering unlimited right into the infinity
of space over land. The cases in which it has
becen invoked establish no wider proposition than
the air above the surface 1s subject to dominion
in so far as the use of space is necessary for
the proper enjoyment of the surface. Thus,
building restrictions apart, the owner has a
privilege of erecting structures to any height
and for any purpose. Most of the case law has
been concerned with the adjustment of property
rights -between adjacent occupicrs with respect
to overhanging parts of buildings and branches
of trees. Here the weight of authority clearly
favours the view that direct invasion by
artificial projections, like a swinging crane,
advertising signs, electric cables, or the
overlap of a wall, constitutes trespass actiona-
ble pe'r se and, in suitable cases warranting

a mandatory injunction to compel rcmoval. In
contrast, protruding branches, even of artifa-
cially planted trees, are treated as consequen-
tial, not direct encroachments for which the
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1]

damage or actual inconvenience except in support
of the privilege to abate by cutting back the
offending branch.

1874 L.R. 10 C.p. 10

-

Thom's Canadian Torrens System, 2nd Edition (19562)

at Pp.

115 - 116

However 1t has been reiterated....that just

as the strata which makes up the land may bc
divided among different owners so the surface
and strata of air above the surface may belong
to different owners. While this may be a
theoretically correct generalization it does
not necessarily follow that it applies to
airspacc simpliciter. Air and Space as such
are not susceptible of ownership but fall in
the catcgory of “"res omnium communis”™ ......
strata above the surfacc cannot be in fact
severed in title unless actually forming part”
of buildings because no feoffurant could be
made of such strata or spaces ........ However,
there can be no doubt about the general use

and enjoyment of his property by, for example,
building upwards from his land nor to his right
to objcct to anyone who purports to occupy

the columnm of air or a part of it which 1s above
his land; the right to the enjoyment of the
surface carries with it the incidental right

to use the allﬁpage above the land. So long

as the element of ‘effectiveness is present it
would seem that airspace used in connection with
activities on the ground is susceptible to-
possession., Buildings upon land forming part of
of the land itself and passing with it appear

to have no bearing on space rights simpliciter.

Her Majesty the Qucen in the Right of the Province
of Manitoba v. Air Canada (1980) 2 S.C.R. 303.

The Chiel Justicc concedcd that the Province of Mani-

toba had some legislative jurisdiction in the airspace.

The Chief Justice said:

-~

P
I am preparcd on this view to assume that the
Province has 9@ho legislative jurisdiction 1n
the airspace above 1t so that the pivaoted
question is whether Air Canada Aircraft, engaged
in overfllghgs are “within the Province” as

18]
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this quoted phrase is "used in 5.92 (2) which
empowers a province to impose” direct taxation
within the province 1n order to the raising

of a revenue for provincial purposes.

Merély going through the airspace over Manitoba
doecs not give the aircraft a situs there to
support a tax which constitutionally must be
“within the Province”. 1In the case of
aircraft operations, there must be a substantial
at least more than a nominal, presence in the
Province to provide a basis for imposing a tax
in respect of the entry of aircraft into the
Province.

Griggs v. Alicgheny County 369 U.S. 84 ‘adopting the
language used in United States v. Causby op. cit.

Warren School District v. Detroit 14 N.w. 2d 134

To apply the traditional restrictive legal
categories of trespasser, licensee, and invitece
to an airplanec travelling in the space above

a person's land is like trying to squeeze.a
square peg into a round hole. The ancient
categories were designed to deal with entirely
different situations and social conditions.
Application of such rules to an airplanc-in
flight is to use the letter of law to kill

its spirit...... Such a use of legal categorics
would choke the growth of modern air transpor-
tation.

156. Rylands v.Fletcher (1866) L.R. I Exch Ch. at p. 279

157.

158.
159.

160,

161.
162.

163.

Rylands v. Fletcher (1868) L.R. 3 H. L. 330

1
Read v. J. Lyons & Co. Ltd. (1947) A.C. 156

Rylands v. Fletcher op. cit.

Jones v. Festionig Railway Company (1862) L.R.3 Q.B.
733.

West v. Bristol Tramways Company (1908) 2 K.B. 14

Musgrove v. Pandelis (1919) 2 K.B. 43;
Perry v. Kendricks Transport Company (1956) 1 All

E.R. 154.

op. cit. .
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184.
185.

186.
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(1508) A.C. 640 w
Id at p. 646
op. cit. at p. 172

Charlesworth, Liability for Dangerous things (1922)
at p. 14; McNair op. cit. agrees with him at
p. 84.

William C.Wolf(; Liability of Aircraft Owners and
Operators for Ground injury (1957) Vol. 24 Journal
of Air Law and Commecrce p. 203.

«

Id -

- I1d.

Shawcross anhd Beaumont op. cit. at p. 510 «
(1955) 2 Lloyd's Rep. 696
(1940) 67 Lloyd's Rep. 419

Wecdair v. Walker (1961) N.Z.L.R. 153, a New Zealand
decision on a similarly worded statute.

Shawcross and Becaumont op. cit. p. 512
Lampert v. Eastcrn National Omnibus Co. Ltd. (1954)7
AI1l E.R. 719

81 A.L.R. 2d p. 1059
See note 127 Supra
Boyd v. White 276D . 2d at p. 98 "In August 1943 this

proposcd Act was declared to be "absolete”™ and was
“withdrawn™ by the commissioners”

-
112 F. Supp 306

81 A.L.R. 2d 1041 -

208 F. 2d 291 ;>
op. cit, e
394.1) US Av. R 8

181 F. 2d 335 o

Id at p. 337 7
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193.
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196.
197.

198.

.199.

200.
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202.
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205.
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207,
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Green v. Zimmerman 238 S.E. 2d 323

op. cit.

op. cit.

267 F. Supp. 96 at p. 102

Salmond, The Léw of Torts, 15th Edition 5. 306

(1805) 3 11 & € 596 at 601, cited by Salmond op.
cit. at p. 307

|
190 F. 2d 529 (10th Circ. 1951)

Id at p. 531 - 532. Other cascs applying the rule
arc Soliak v. State or New York (1929( US Av. R.
425 Smith v. Pennsylvania Central Airlines 76 F.
Supp. 940; Bratt v. Western Alrlines 169 F.

2d 214 (10th Cir)

288 F. 2d 40 at p. 45

187 F. Supp. 594 ‘ /

L

104 Supp. 110

153 Supp. 496

e s I s B o |

218 2d 473 (5th Circ.)

B.N.
132.

=1

Act Sections 91(2),(5)and (7), and Section ;

Re- Aeronautics in Canada (1932) I D.L.R. 58 at
p. 70

(1957) Ex. C.R. 226

RSC 1970 Ch. F. 28

(1947)1 W.W.R. 091

(1951)2 D.C.R. 241 at p. 253

(1956) Ex. C.R. 340

57 zé D.L.R. 269 -
(1977)2 W.W.R. 481

(1978)1 W.W.R. 688; see also Bartell v. Ector
90 3d. D.L.R. 89.
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CONCLUSION

Under customary international law there is freedom L
of navigation over the high scas and the right of innocent
passage in the territorial sea and in straits for surface
international transport. Until the Draft Convention on the
Law of the Sea extended the right of transit rights 1in
straits to the airctaft, the only place where the frecdon
of overflight cxisted 1n customary international law 1is over
the high seas. The concept of innocent passage in the
territorial sca was not cxtended to the aircraft. The state

’

which has sovereignty over the territorial sca has to permit

overflight over the territorial sea.
73

In the airspace, the right of innocent passage does
not exist. Scholars have propounded differences betwten the
airspace and the territorial sea which negated the applica-
tion of the right of innocent passage into the airspace.
Both are part of the'tcrritory of a sovereign state. .
Whereas the territorial sca adjoins the land horizontally, -
the airspace adjoins it vertically., Territorial sea can
be severed from the land mass but/ZZrSpace cannot. It 1s
part and parcel of the land and therefore, as stated by
Nijecholt,the territorial seca is not strictly neces%ary for
tﬁe existence of the state, the airspace is. (1) For
example land locked states exist and yet they have no
territorial sca. “The right of control and of jurisdiction

S

over territorial waters 1s, to be sure, highly important

{
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for the safety of the state, the right of fishery and

cabotage interesting for 1ts.wealthy but these riéhts

cannot be necessary for its existcnfg. For instance, where !
the sea géts too narrow for two maritime belts of normal

breadth, both riparian statcs have a belt of less extent.

but without any decreasc of sovercignty. And cven, werc

all the rights of the state to ccase on the {ine that

separates the -sea from the land, 1ts sovercignty wouid be

as intéct as ever, the sca frontiers being in such a casc

only in-the same condition as the land fronticrs.”™ (2)

Airspacce 1s different. Human 1ife and activity is
supported by the airspace. There 1s no sort of development
on the land surface that does not jut into the airspace.
Hence the old maxim rclating to property in land “cujus
est solum ejus est usque adncoclum“. It would be in}eres—
ting to note here that for the land owner bordering the sea, (

his land does not include part of the sea. -

Another factor which dcmonstrates the importance
of alrspace to a sovereign vis-a-vis the territorial seca
is the limit claimed. States have been content to claim
3 miles, 6 miles, 12 miles or even 200 miles of territorial

séa but are not keen to fix the upper limit of the airspace.

* Furthermore, occurrences in the seca adjaéent to the

state's land territory, may not{affoct the population on land.
!
AN
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"Above the land” is a/different thing {rom “at the sidc of
the land”; the stat€s interest in what happens above the
territory does fiot stop at any stated height, a great
distance inA{(:ertlca] direction by no means implies propor-

s danger for the underlying land, a fall from

tionally le
a high point\producing cven an inc ‘Q§Cd rapidity in
AN

[

P
falling.” (3) "examplc, a §0111sion at sea may not causc

e

damage to land but a collision in the air will by all means
cause damage to the surface. A vessel can cmbark or disemb-
ark passengers or cargo without touching.or entering the
land; the same is impossible for aircraft. In the arca of

espionage, the arrcraft is better suited for the mission

than the vessel 1n the territorial sea.

For these recasons and for the reasons of security
and comme}ce discussed in Part I Section 11 of this
Study, the Sovercign State has more reason i1n excluding
other states from having rights over its airspace than
1t has in cxcluding them from the territorial waters.
Therecfore, wherecas the State Sovercignty over the territorial
waters 1s qualified by the right of innocégt passage, no
such limitations ex1st as recgards the state's sovereign
dominton in the airspace above 1ts territory which includes
its territorial sca. Thus admitting full sovereignty each
state can then grant transit rights as favours and subJeét

them to such suitable limitations and conditions as it sees

fit. Here is where the Chicage Convention plays a role.



£y

It has minimized the limitations and conditions which
individual states would have mmposcd but only for the
aircraft operating' non-scheduled scrvices. The achfaft
operating scheduled international air services has been
regulated by the International Air Services Transit

Agrecment and the Bilateral Air Services Agreements.

The relatively liberal grant of transit rights tu
non-scheduled flights in Article 5 of the Chicago Convention
reflects the comperative unimportance of this category of
air transport opcrations at the time when the conventiqt
was drafted. It is here submitted that today a statc 1s
more, suspicious of the non-scheduled 0 passenger {light
than it 1s for an awrcraft operating commercial air transport
services and carrying 450 passengers on board. “

In the fi1eld of rights of individuals in private
law, the common law jurisdictions have exempted mere
overflight from the application of the torts of trespass
and nuisance. While refraining from limiting the altitude
of landowners'rights 1n the airspace, airways (equivalent to
the highways on the surfacc) have been created in t&e air -
space so as to facilitate the growth and development of
air transport. llowever, should an aircraft, while exercising
its rights of usc of the "air highway” causec damage to the
underlying property and to persons on the ground, the owner

and/or operator of the aircraft is liable. The rules to



which such liability 1s subjected differ {rom jurisdiction
to jurisdiction, that is, from strict liability, to |
negligence coupled with the principle of res ipsa loquitur
ad to negligence per se. N
{

At international 1lecvel both }hc Rome Convention'
for the Unification of Certain Rules Relating to Damage
cau;ed by Aircraft to Third Parties on the Surface 1933 and
the Rome Convention Relating to Damage caused to Third
-Parties on the Surface by Foreign Aircraft 1952 adopted
the principle of absolute liability of the aircraft opcrator
for damage causcd to third parties on the surface. The b
text of the Rome Convcntibn 1952 Article 1 (1) provides
that any person who suffers damage on the surface shall
“upon proof only that the damage was caused by an aircraft
in flight or by any pecrson or thing falling therefrom, be
. entitled to compensation”™ as provided by the Convention.
Apart from the fact of limitation on the compensation
payable, this Article is similar to Section 40(2) of the
United KlngJom Civil Aviation Act. The viction has not
right to compensation 1f the damage is not a dircct conscqu- 4
ence of the incident giving rise to it, or if it results

v

from the mere fact of passage through airspace.

Aside from Australia, Pakistan and Nigecria, the
Rome Conventions have not found acceptance in common 1aw

Jjurisdictions possibly because the principle of liability
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is based upon strict liability which either is already

in existence in some juri tons or has not bcen

récognized as applicab to surface damage by ane over-

»

flying  aircraft,
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FOOTNOTES TO CONCLUSION

Nijeholt L.A.}_Air Sovereignty p. 25

@& 2. Id.

3. Id at p. 24: The keen interest of states

in what goes on above them has prevented

. the conclusion of an agreement on remote
sensing by satellite.
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