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Thesis Abstract (English) 
!
This thesis examines the nature of the legal relationship between territory, sovereignty 
and statehood in the face of assertions that state sovereignty is being undermined by 
globalization and climate change. In response to these challenges, this thesis asserts that, 
in the context of state control and sovereignty, the role of territory is not static but rather 
elastic, and that this elasticity has allowed for the growth and development of the state as 
a theoretical and practical legal construct throughout a spectrum of new challenges.  
 
The thesis establishes what is termed the model of legal elasticity and the imperium and 
dominium relationship in order to evaluate the relationship between territory, sovereignty 
and statehood. “Legal elasticity” refers to flexibility of control over territory and of state 
policies relating to territory in the face of growing, developing, changing and/or 
challenging legal and political situations. This flexibility accommodates different legal 
systems, governance structures and populations without weakening or undoing state 
control and the state itself. To support the application of legal elasticity, the thesis uses a 
modified version of the Roman law relationship between imperium and dominium to 
explain how a state maintains overall territorial control and sovereignty while at the same 
time allowing for legal elasticity within the confines of its borders.  
!
The model of legal elasticity and the imperium and dominium relationship is next applied 
to!identified!key periods of growth, development, change and/or challenge to legal 
constructs of territory and state territorial control in the domestic and international law 
realm. The thesis then applies the model to current day forms of anomalies of territory, 
sub-categorized as anomalies of economy, anomalies of politics and anomalies of 
military. The application demonstrates the strengths of the model as well as the many 
situations in which it has been used, albeit without being referred to as such, throughout 
different legal systems. Based on this, it is the assertion of this thesis that current 
challenges such as globalization and climate change might require a shift in the imperium 
and dominium balance within the state but that legal elasticity allows for this to occur 
without undermining the relationship between territorial control, sovereignty and 
statehood. !
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Thesis Abstract (French) 
 

Cette thèse porte sur la nature de la relation juridique entre le territoire, la souveraineté et 
indépendance face à des affirmations que la souveraineté de l'Etat est compromise par la 
mondialisation et le changement climatique. En réponse à ces défis, cette thèse affirme 
que, dans le cadre du contrôle de l'Etat et de la souveraineté, le rôle du territoire n'est pas 
statique mais plutôt élastique, et que cette élasticité a permis pour la croissance et le 
développement de l'État comme un théorique et pratique construction juridique à travers 
un éventail de nouveaux défis. 

 
La thèse établit ce qu'on appelle le modèle d'élasticité juridique et l'imperium et 
dominium relation afin d'évaluer la relation entre le territoire, la souveraineté et 
l'indépendance. "Élasticité juridique» fait référence à la flexibilité de contrôle du 
territoire et des politiques de l'Etat relatives au territoire dans le visage de plus en plus, le 
développement, l'évolution et / ou situations juridiques et politiques difficiles. Cette 
flexibilité peut accueillir différents systèmes juridiques, les structures de gouvernance et 
les populations sans affaiblissement ou de les défaire contrôle de l'État et de l'État lui-
même. Pour appuyer la demande d'élasticité juridique, la thèse utilise une version 
modifiée de la relation de droit romain entre imperium et dominium d'expliquer comment 
un État conserve le contrôle du territoire global et de la souveraineté tout en permettant 
en même temps l'élasticité juridique dans les limites de ses frontières. 

 
Le modèle d'élasticité juridique et l'imperium et de la relation de dominium est ensuite 
appliquée à des périodes clés identifiés de la croissance, le développement, le 
changement et / ou un défi à des structures juridiques, de territoire et de contrôle 
territorial de l'État dans le domaine de la législation nationale et internationale. La thèse 
applique ensuite le modèle à des formes de jours actuels d'anomalies de territoire, sous-
catégorie des anomalies de l'économie, des anomalies de la politique et des anomalies de 
militaire. L'application montre les points forts du modèle ainsi que les nombreuses 
situations dans lesquelles il a été utilisé, mais sans être visé en tant que tel, l'ensemble des 
systèmes juridiques différents. Sur cette base, il est l'affirmation de cette thèse que les 
défis actuels tels que la mondialisation et le changement climatique pourraient nécessiter 
un changement dans l'équilibre de l'imperium et dominium sein de l'Etat mais que 
l'élasticité juridique permet que cela se produise sans porter atteinte à la relation entre le 
contrôle du territoire, la souveraineté et l'indépendance. 
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Chapter 1 – Introduction 
I. Introduction  
 
At its core, territory is fixed. Barring a natural disaster or occurrence, territory does not 

and cannot move or be moved. Indeed, territory physically meets fluidity only at the 

shoreline. And yet, as a legal construct, territory is very much in flux. Territory can be 

bought and it can be sold. Territory can be inherited and it can be the spoils of war. It can 

be on one side of a border today and another side tomorrow. Territory is a building block 

of the state and it can be a tool to undo the state. Territory is a source of conflict, pride, 

and legitimacy for states and peoples. All this, and yet territory cannot move. 

 
How, then, is territory to be conceived of as a matter of law? What are the parameters of 

the relationship between territory and sovereignty, to say nothing of statehood itself? And 

how does territorial control – and overt or covert challenges to it – affect state 

sovereignty and legitimacy? The standard terms of modern public international law 

require that territory of some form – even if geographically imperfect or subject to 

political disputes – be held in order for an entity purporting to be a state to in fact be a 

legitimate state in the international system. However, this requirement alone does not 

provide meaningful or historically durable insight into the relationship between territory, 

sovereignty and statehood. Nor does this requirement inform analysis of how territory 

functions as a vehicle of state control, particularly in times of growth, development, 

change and challenge to domestic and international law and state practice.  

 
The lack of definition of this relationship represents a gap in legal theory and poses 

important questions. These questions become increasingly urgent when set against 

current globalization theory forecasting the downfall of the state as a result of shifts in 

territorial control and usage, as well as the ability of industries and political groups to 

operate across borders. These questions are also pressing in the face of estimates from 

scientist that portions of states – if not indeed the entire state itself – will be rendered 

uninhabitable in the not too distant future due to effects of climate change. The forecasted 

impacts include rising sea levels that cause a territory to, colloquially, “sink,” as well as 

significant coastal erosion in island states such that state territory cannot sustain viable 
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political and economic communities.1 Understanding the ways in which territory is and 

has been conceived of as a legal construct in relationship to sovereignty and statehood, as 

well as the parameters of this relationship, is necessary to address solutions for the next 

generation of territorial contours of the state as well as sovereignty and statehood. 

  
This thesis offers an analytical approach to questions regarding the parameters of the 

relationship between territory, sovereignty and statehood through the creation and 

application of a legal model explaining how states respond to growth, development, and 

change in claims to territorial control within the domestic and international realms. The 

purpose of this model is to develop an understanding of the role of territory that can be 

applied and evaluated at particularly important historical points of evolution of the state 

(or entity serving in the position of a state) in order to demonstrate the impacts of 

centralized attempts at territorial control on sovereignty. It is a model in that it uses a set 

of stylized observations to analyze the relationship between sovereignty and territory 

along a scale of potential understandings. The model is offered to counter assertions 

regarding the decline of the state as a result of, notably, globalization. This model 

involves the concept of legal elasticity in the control relationship between the state and 

the territory over which it asserts authority and uses the imperium and dominium 

relationship to explain the sustainable yet potentially shifting parameters of legal 

elasticity. The core assertion is that, in the context of state control and sovereignty, the 

role of territory is not static but elastic, and that this elasticity has allowed for the growth 

and development of the state as a theoretical and practical legal construct from the 

Roman Empire onward. Indeed, this thesis posits that it would have been impossible for 

even the Roman Empire itself to grow as a governing force without elastic constructs of 

territory that were accommodated and enforced through balancing the imperium and 

dominium relationship.  

 
By “legal elasticity” what is meant is essentially flexibility of control over territory and of 

state policies relating to territory in the face of growing, developing, changing or 

challenging legal and political situations. This flexibility allows for different forms of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 See e.g. Eric Maher, “Notes: Weathering Rising Seas in a Sinking Ship: The Constitutional 
Vulnerabilities of the Regional Greenhouse Gas Initiative” (2011 – 2012) 23 Fordham Envtl L Rev 162. 
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legal systems, governance structures and populations to exist within the territory of a 

state without weakening or undoing state control and, thereby, the state itself. Legal 

elasticity can be overt – through statutes and rules – or it can be through more subtle 

methods such as customary law and practice by state actors, be they national or sub-

national. As a result, legal elasticity in territorial control allows the state to continue to 

exist and exert control as a sovereign entity over the claimed areas of territory despite the 

ability of other groups to claim a form of legal control over the territory. In essence, legal 

elasticity manifests the establishment of boundaries of state control over territory. Again, 

this can be achieved through the strong assertion of power and state control, with military 

force for example, or it can be a more subtle understanding of the boundary relationship 

that relies on custom and practices. Stretched too far, legal elasticity will result in the 

state losing control over a territory, thereby potentially losing sovereignty and legitimacy 

over it as a matter of domestic and international law. Given sufficient slack, however, 

legal elasticity allows for the maintenance of state control over territory as a matter of 

law while providing a place for pluralism in the dynamics of accommodation of differing 

forms of sub-national control within the territory itself.  

 
The contrasting construction to legal elasticity is “legal hardening.” This is defined as a 

system in which there is little to no flexibility, and the state actor perceives that it cannot 

maintain territorial control, and thus sovereignty, unless there is uniform control over the 

territorial units within its jurisdiction. In this system, the state as a legal construct is 

perceived to be threatened, thus the state imposes stringent legal controls over territory in 

order to ensure that it is not used as a base to undermine state control and state 

sovereignty. Used in certain times of crisis or domestic or international uncertainty, 

hardened territorial control will be sustainable since it provides protection to the territory 

and its people. Contracted too tightly or continued for too long, however, hardened 

territorial control has a tendency to result in damage to state control over territory as 

those within the territory often act against such restrictions and/or the restrictions will 

cease to be effective due to the subordination of the sub-national. In these situations, 

damage does not necessarily mean overt rebellion, however, and it can manifest itself in 

many ways that involve undermining or attempting to flout state legal control over a 
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territory. Prolonged use of hardened territorial control also suggests that the state itself is 

weak and cannot otherwise function, calling into question its ability to claim sovereignty 

and control over territory as a matter of law when there is little else left to bind the state 

together.  

 
To support the application of legal elasticity or legal hardening of territorial control, this 

thesis uses a modified version of the Roman law relationship between imperium and 

dominium as a method to explain how a state maintains overall territorial control and 

sovereignty while at the same time allowing for legal elasticity within the confines of its 

borders. The legal structure and functioning of the imperium and dominium relationship 

has of course changed in dynamics across time and legal structures, and certainly has 

experienced many differences in legal terminology. Despite this, the evolution of the 

imperium and dominium relationship as a matter of law throughout history demonstrates 

that the core aspects of the relationship have remained in tact even as the geographic and 

systemic applications of the legal relationship have varied. 

 
The imperium and dominium dynamic was first pioneered in Roman family law, which 

vested a legal status and authority in the designated heads of households within the City 

of Rome – dominium – such that they had the authority to govern their family with nearly 

unquestioned authority.2 At the same time, those exercising dominium and their families 

existed and functioned under the imperium, or larger laws and legal authority, of Rome as 

well. Within this system, there was essentially a double layer of law and control – one 

very local and one at a meta-level in the form of the state.  There were boundaries to the 

legal capacity of dominium and the authority of dominium holders, however these 

boundaries existed to protect the City of Rome overall and its governing system. In this 

construct of the imperium and dominium relationship, imperium subsumed dominium 

when individuals within a household committed acts such as murder outside of the 

household or attempts at treason against Roman governance. The system of imperium and 

dominium expanded from a state/family dynamic with the spread of the Roman Empire 

and soon took on another meaning within the Roman pattern of governing those who 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 Andrew Borkowski & Paul duPlessis, Textbook on Roman Law, 3d ed (Oxford: Oxford University Press, 
2005) at 113. 
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were as a matter of law holders of second-class status because they were not Roman 

citizens. This secondary meaning referred to the system in which a newly conquered 

territory was incorporated into the Roman Empire and placed under its overarching laws 

and control, however the local systems of leadership and many local laws and customs 

were allowed to continue provided they did not pose a direct challenge to Roman laws 

and Roman leadership.3 As this thesis demonstrates, this dichotomy far outlived the 

empire that created it, taking on new contours along the way but retaining at its core the 

theory that it is possible for imperium and dominium to co-exist in a way that explains the 

relationship between territory, sovereignty and statehood. 

 
This thesis charts the overt and tacit use and development of imperium and dominium in 

relation to state control throughout periods of growth, development, change and 

challenge to legal constructs of territory and territorial control. The imperium and 

dominium relationship as used in this thesis refers to the relationship between state 

territorial control and a more localized or sub-national form of territorial control. The 

time period over which the thesis applies the model of legal elasticity and the imperium 

and dominium relationship is vast in years. However, this is necessary in order to 

demonstrate the applicability of the model throughout history when growth, development, 

change and challenge existed as a potential threat to sovereign stability.  

 
Within this system, however, one cannot expect static relationships to occur be it within 

the same sovereign entity or throughout history. Rather, it is asserted that there are robust 

forms of both imperium and dominium and weak – or at least weakened – forms of 

imperium and dominium and that these can be expected to shift over time. The concept of 

robust imperium is an expression of legal hardening in that it refers to a powerful state 

that applies a thick form of territorial control in which there is little question of the state’s 

ability to assert sovereign territorial control and in which there is little allowed localized 

or sub-national territorial control. In an alternative version, there can be some allowed 

localized or sub-national territorial control provided that it functions within the 

acknowledged overarching power and sovereignty of the state. In essence, the state is the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 See Charles Phineas Sherman, Roman Law in the Modern World, vol 1 (Ithaca: Cornell University 
Library, 2010) at sect II. 
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dominant force for territorial control in instances of robust imperium. Conversely, the 

concept of weak or weakened imperium implies that, although the state still exerts some 

form of sovereign territorial control, that level of control is limited and if challenged 

could, as the most extreme option, become inoperable. Here, regardless of cause, state 

control over territory is fragile.  

 
Conversely and by implication, the concept of robust dominium refers to a local entity or 

sub-unit that enjoys a thick form of territorial control even as it is still under the imperium 

of the larger state. The concept of weak or weakened dominium implies that the local 

entity or sub-unit exerts very little territorial control and is largely under the control of 

the state in which it is located. The causes for this can be many, from antipathy to the 

legal dominance of a state with robust imperium.  

 
Within this dichotomy, it is possible for statehood and sovereign territorial control to be 

maintained when there is robust imperium and robust dominium, and robust imperium 

and weak or weakened dominium. While it is also possible for statehood and sovereign 

territorial control to be maintained when there is weak or weakened imperium and either 

robust dominium or weak/weakened dominium, there is only so far that this system can 

stretch before a state can no longer assert legitimate sovereign territorial control. 

Throughout this thesis, these relationships will be described by referring to the model of 

legal elasticity (or legal hardening where relevant) and the imperium and dominium 

relationship. Thus, imperium and dominium can be seen as the supporting pillars for legal 

elasticity or legal hardening in that they are integral parts of establishing the confines in 

which legal elasticity and legal hardening occur and operate.  

 
This thesis applies the model of legal elasticity and the imperium and dominium 

relationship throughout key periods of growth, development, change and challenge to 

legal constructs of territory and state territorial control in the domestic and international 

law realm. These periods have been selected because they represent pivotal moments in 

the ways in which territory, statehood and sovereignty were legally constructed and 

demonstrate the applicability of the model of legal elasticity and the imperium and 

dominium relationship in such situations. The application demonstrates the strengths of 
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the model as well as the many situations in which it has been used, albeit without being 

referred to as such, throughout different legal systems. As noted previously, these are key 

examples across the historical timeline and, thus, the discussion of them represents a 

summary of the systems in which they operated. To provide a complete overall history of 

the sovereign entities studied is without the scope of this thesis. 

 
The evaluation highlights the applicability of the model in order to provide context on 

which to build for the discussion of the implications of anomalies of territory on state 

control of territory and the role of territory as an agent of sovereign legitimacy or 

undoing. Analysis of current anomalies of territory thus forms an essential part of the 

thesis analysis and the evolution of applicability of the model of legal elasticity and the 

imperium and dominium relationship. In addition, the application is necessary in order to 

provide context for the discussion of globalization as the next step in the path of the 

relationship between territory, statehood and sovereignty.   

II. Territory, Sovereignty, Statehood and Globalization Theory 
 
One of the underlying challenges for the creation of a theory of the relationship between 

territory, sovereignty and statehood is the growing challenge to the continued legitimacy 

of the territorially-based state from globalization theory. By applying the model of legal 

elasticity and the imperium and dominium relationship throughout territorially significant 

periods of legal development, this thesis demonstrates that, even in the face of modern 

day globalization, it is inappropriate to herald the death of the territorially-based 

sovereign state. Rather, while globalization may offer new changes and challenges to the 

established system of state territorial control as well as the potential for growth and 

development, it can be viewed as functioning within an established model for shifts in 

concepts of state and sub-national relationships. To provide a context for this argument, it 

is necessary to discuss key strands within globalization theories from the outset of the 

thesis.  

 
Definitions of globalization are themselves sources of contention, and not all definitions 

require or connote the same level of demise or ineffectiveness of the territorially-based 

state or the diminution of state control over territory. Sassen offers a complex definition 
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of globalization as a process that touches on the international but works most – and most 

importantly – at the national level.4 In her construction, globalization works to create 

processes of denationalization that are subtle but result in national societies changing 

their thought processes and mores to global views rather than essentially national views.5  

 
Others assert that a more simplistic and pragmatic definition of globalization is in order. 

For example, globalization has been defined as a process that focuses on interweaving 

aspects of finance, trade, labor and communication on a global rather than national or 

regional level.6 In terms of market access and labor concerns, globalization has been 

viewed in a negative and rapacious light, one that leaves the fates of vulnerable workers 

in the hands of potentially weak legal systems rather than corporate notions of 

appropriate conduct.7  In addition, there are some who argue that globalization as a 

construct of market and trade integration is actually centuries old.8 For the purposes of 

such arguments, globalization has often been defined as “the integration of international 

commodity markets.”9 Indeed, some have argued that the definition of globalization over 

long periods of human history remains largely unchanged even with the advent of 

modern technology and communications opportunities.10 According to these assertions, 

even arguments for and against globalization have remained largely unchanged, centering 

on the potential impacts of developments in technology and international capital 
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markets.11 Regardless the light in which one views it, these constructs of globalization 

suggest that there is an evolving internationalized body of customary practice that 

functions in multiple territories without the necessity to acquiesce to state control in order 

to operate. 

 
Krasner notes the claims regarding globalization working to undermine the control of 

states and explains that this lack of control does not necessarily undermine the state.12 

Further, he asserts that the impact of globalization on statehood and state sovereignty is 

often over-inflated and that in reality globalization is not as new because  

rulers have always operated in a transnational environment; autarky has  
rarely been an option; regulation and monitoring of transborder flows  
have always been problematic . . . the difficulties for states have become  
more acute in some areas, but less in others . . . there is no evidence that 
globalization has systematically undermined state control or led to the 
homogenization of policies and structures.13  

Krasner’s arguments underscore the elastic reasons for which states develop different 

forms of domestic laws, such as customs laws, and the ability of states to adapt to 

changes by developing new legal regimes that reaffirm their robust imperium rather than 

simply losing sovereignty or acceding to weak imperium as the result of a new threat. 

 
All of these definitions are similar in that they assume the existence of some form of state 

sovereign, and indeed are set against this backdrop, since the unspoken framework of law 

and regulation for globalization is such that the lack of sovereign existence would 

undermine the ability for any of these actions to occur. Indeed, rather than globalization 

shifting the locus of importance away from the territorially based state and toward 

individuals and cross-boundary actors, these concepts of globalization reinforce the need 

for elastic state territorial control within the model of legal elasticity and the imperium 

and dominium relationship. While such definitions of globalization may indicate that 

there is a newly important territory in which dominium might be held – for example a city 

or site of market structure – and that this might be the site of robust dominium, they also 

indicate that there is the need for robust imperium to be exercised in order to offer and 
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enforce laws and rules to keep this area in check. Certainly there is a need for elasticity in 

the form of a territorially-based state that adapts to the changing needs of its constituents 

and the holders of dominium, as well as to the new forms of development that affect 

them. There is still, however, room for this level of legal elasticity without undermining 

the state or creating chaos. 

 
Beyond definitions per se, globalization theorists are vocal in their assessments of the 

relationship between globalization and state control of territory. These views seek to 

provide context for globalization as well as for the continued presence or demise of the 

territorially-based state as a modern repository of legal authority and as holding capacity 

to enforce that authority. 

 
Some arguments regarding the relationship of the state to globalization stress the internal 

(domestic) and external (foreign) capacity aspects of state control and assert that 

globalization has increasingly caused the internal and external to coalesce.14 In this 

scenario, it has been asserted that the states themselves are responsible for being 

proactive and engaging with the international community so as to be part of the 

governing apparatuses for globalization rather than simply remaining concerned with 

domestic governance.15 Thus, the onus is on the territorially-based state to become 

engaged rather than to simply enjoy the standard rights and benefits of sovereignty 

associated with statehood status. At their core, these arguments support the model of 

legal elasticity and demonstrate the many facets in which a state may act in an elastic 

manner while preserving its status as the holder of robust imperium internally and 

externally as the recognized sovereign on the international stage. In these scenarios, 

globalization may result in robust dominium for a certain territorial area, however this 

increase in dominium strength does not automatically require or result in a decrease in or 

weakening of imperium. 

 
Additionally, it has been asserted that the totality of changes in global information 

accessibility and trading capabilities will impact on, though not entirely do away with, 
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the concept of territorially-based state sovereignty.16 According to this theory, the 

sovereign power will not disappear completely, however the impact of increased 

information accessibility “mean[s] . . . that no government, over time, can act alone . . . 

[because] the world is watching.”17 Dire as these predictions sound, they contain several 

omissions. First, they underestimate the need for a state as a backdrop to give meaning to 

technological innovations and the societal demands that come from them. While the 

world might be watching, life still exists within the structures of a state and the laws that 

it creates. Communications and social media can help to attract the attention of the world, 

however it is what happens at the concrete legal level and not in the virtual world that 

defines the state and how it operates. It is here that the territorially-based state is the key 

actor and exerts territorial control, and this highlights that the ability of the territorially-

based state to assert robust imperium is undeterred by the advent of technology or global 

access to information. Second, these arguments ignore the ability of the state to embrace 

new forms of information and instead assume that the state will remain in the same static, 

hardened legal framework that it has used in the past, thus causing conflict. Overall, these 

arguments view information as an elastic entity but do not extend the same view to 

sovereignty and territorial control. Indeed, these arguments suggest a view of 

territorially-based states as existing only within a hardened framework in which legal 

elasticity would threaten the state’s robust imperium. 

 
Some theorists of globalization take a negative view of the relationship between territory 

and globalization, as is evidenced in the assertion that “territorial sovereignty is being 

diminished on a spectrum of issues in such a serious manner as to subvert the capacity of 

states to control and protect the internal life of society, and non-state actors hold an 

increasing proportion of power and influence in shaping the world order.”18 Other 

scholars have observed that the idea of globalization as fully breaking down the concept 

of states and their associated borders has not yet come to fruition, even if globalization 
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has arguably changed some aspects of the state and state control of territory.19 It has 

further been argued that states have used the pressures of globalization to adapt their legal 

policies rather than simply withering away and losing control over their territory.20 

Missing from these arguments, however, is an attempt to view territorial control through 

anything other than a hardened lens. As such, these arguments tend not to make room for 

an elastic construction of territorial control. Instead, the potential for changes in state 

territorial control patterns and in the imperium and dominium relationship are regarded as 

per se dangerous to the concept of state sovereignty. 

 
Sassen asserts that there is a middle ground between arguments that state power has 

remained the same as the result of economic globalization and that economic 

globalization has caused – and will continue to cause – a “declining significance of the 

state.”21 Instead, she asserts that there is “an intermediate zone marked by great 

possibilities for changing current alignments – a highly dynamic intermediate zone with 

different outcomes depending on the types of political work that gets done.”22 In terms of 

the current position of state sovereignty, Sassen argues that state sovereignty  

is usually conceived of as exclusive authority over a particular territory . . .  
today it is becoming evident that state sovereignty articulates both its own  
and external conditions and norms . . . sovereignty remains a systemic  
property but its institutional insertion and its capacity to legitimate and  
absorb all legitimating power, to be the source of law, have become  
unstable . . . the politics of contemporary sovereignties are far more complex  
than notions of mutually exclusive territorialities can capture.23  

In this sense, Sassen’s views of territoriality have the potential to intersect well with the 

model of legal elasticity and the imperium and dominium relationship because an 

understanding of legal elasticity supports her views regarding the need for a middle 

ground of both politics and territoriality.  
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What emerges from globalization theory is, paradoxically, a system in which the 

territorially-based state is essential. Despite assertions regarding globalization and the 

demise of the territorially-based state, globalization literature of any form reaffirms that 

the state and its ability to assert robust imperium are vital to the creation and maintenance 

of a strong and non-anarchical marketplace and society. At the same time, globalization 

highlights that legal elasticity is essential to the continued relevance and functioning of 

the territorially-based state, as well as to the ability of globalization processes to function 

and grow. Although the forms and interactions fostered by globalization might be new or 

novel, as this thesis demonstrates, the essential quality of legal elasticity and the 

imperium and dominium relationship to sovereignty and statehood is in fact part of a legal 

continuum.  

III. Thesis Outline 
 
As with any theory or model, it is essential to establish the fundamental underpinnings 

prior to its application. Following that, the thesis applies the model to various time 

periods where the sovereign was under pressure due to growth, development, change and 

challenge. Chapter 2 of this thesis addresses theories of territory, sovereignty and 

statehood as well as early imperial constructs of the model of legal elasticity and the 

imperium and dominium relationship. It opens with a discussion of classical Roman law 

and the development of constructs of imperium and dominium throughout the growth of 

the Roman Empire. In the aftermath of the fall of Rome, this chapter discusses the ways 

in which the model of territorial control and the imperium and dominium relationship was 

applied throughout successor entities and forms of sovereigns in the East and the West. 

These governmental forms were plagued by changes and challenges, and also presented 

with potential for growth and development, and applying the model of legal elasticity and 

the imperium and dominium relationship provides insights on how these issues were 

handled in a way that allowed for the continued existence of the state as holder of robust 

imperium even as the levels of dominium exercised varied. 

 
Chapter 2 then delves into early Ottoman practices of conquering territory, including 

territory in which many different religious and ethnic groups lived. Rather than requiring 

religious conversion and social assimilation on the part of newly conquered peoples, the 
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Ottomans pioneered the millet system under which non-Muslim peoples were able to live 

as part of their religious communities, subject to the laws of these communities in most 

instances and largely undisturbed by Ottoman presence, in exchange for the payment of 

certain taxes and continued loyalty to the empire. This system functioned for centuries, 

allowing the Ottoman territory to become a massive area that was home to countless 

minority groups. In this sense, the Ottomans were forerunners in the use of the model of 

legal elasticity and the imperium and dominium relationship, a relationship in which both 

imperium and dominium could function together as robust entities.  

 
Finally, Chapter 2 discusses key aspects of classical and modern legal theory regarding 

issues essential to the legal construct of the state, the relationship between territory, 

sovereignty and statehood, and the role of the state as part of the overall international 

state system. This discussion is necessary to understanding the ways in which classical 

and modern legal theorists have shaped the contours of the model of legal elasticity and 

the imperium and dominium relationship. It is also necessary in order to grasp how the 

ideas found in the model of legal elasticity and the imperium and dominium relationship 

have formed the underpinnings of much classical and modern legal theory.  

 
Chapter 3 discusses the morally repugnant yet important legal history of European 

colonization in order to examine the ways in which the model of legal elasticity and the 

imperium and dominium relationship applied to the evolution of state territorial control 

and on-the-ground practice. Colonialism was selected for discussion because it represents 

a mass span of time during which the construct of imperium – and concomitantly of 

dominium – shifted in often-dramatic ways. It was also selected because many of the 

ways in which the model of legal elasticity and the imperium and dominium relationship 

were framed during the colonial period informed ideas of territory, sovereignty and 

statehood well after colonialism ended. Further, this discussion provides insights into 

areas of tacit resistance to hardened legal control that were largely condoned, 

demonstrating that there is the chance for some level of legal elasticity within even 

restrictive conditions.  
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The period covered by Chapter 3 spans from the fifteenth century until the onset of 

World War I in 1914. Accordingly, this period is broken into three stages during which 

there were changes in the European context – changes that could have undermined 

individual state’s imperium – and then applies the model of legal elasticity and the 

imperium and dominium relationship to the legal bases of colonial practice in each phase. 

Ultimately, Chapter 3 applies the model of legal elasticity and the imperium and 

dominium relationship to a span of time during which powerful states on the international 

stage faced and responded to issues of growth, development, change and challenge from 

the perspective of territorial control and state sovereignty.  

 
In Chapter 4, the focus shifts to the years between World War I and World War II. World 

War I and its aftermath had tremendous impacts across the spectrum of combatant states 

as well as across their colonies and territories. The war and the peace that followed 

represented significant changes and challenges to legal and political order throughout the 

world and also presented opportunities for growth and development, including the 

development of new legal systems to handle overseas territorial possessions. Chapter 4 

applies the model of legal elasticity and the imperium and dominium relationship to the 

these developments and demonstrates the ways in which it explains the retention of state 

imperium – and indeed the encouragement of it, at least theoretically, through the goals of 

the mandate system – while the parameters of dominium and its strength were continually 

shifting. In this situation, legal elasticity allowed for the expansion of powers and 

functions granted to overseas territories through the mandate system without calling into 

question the territorial sovereignty of the mandatory states within their own colonies.  

 
At the same time, Chapter 4 examines the impact of new colonizations by states such as 

Germany, Japan and Italy – states that felt the Treaty of Versailles had undermined their 

robust imperium regardless which side of the treaty they were on. These states proved to 

be the exception of the presence of the model of legal elasticity and the imperium and 

dominium relationship as they represented hardened territorial systems in the metropole 

and in the colonies alike. Over time, however, they demonstrated the legal, political and 

societal impracticability of implementing a sustained hardened territorial system of 

control. 
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Chapter 5 follows the lessons of Chapter 4 and briefly discusses World War II itself 

before turning to issues of territory and the peace in the years afterward. At the end of 

World War II there were no formal peace conferences on par with the Paris Peace 

Conference for World War I. Indeed, before the war was over there was another cleavage 

established, that between the victors themselves, and this cleavage would define the terms 

of the peace as well as the tenor of future decades of international law and politics. 

Within this context, Chapter 5 applies the model of legal elasticity and the imperium and 

dominium relationship to the war settlement agreements negotiated with the various 

defeated states, noting the importance of the model in situations where there was a shift 

in the imperium and dominium balance over time in order to ensure that the defeated state 

reemerged under governments that would not follow in the legal and political paths of 

their predecessors.  

 
Further, Chapter 5 discusses the trusteeship system created under the auspices of the 

United Nations and intended to replace the League of Nations’ mandate system. The 

mandate system was in essence a passive attempt to do away with colonialism in the 

vanquished states over time. The trusteeship system, in contrast, was an active plan by 

the United Nations system to break colonialism not only in the territories of the 

vanquished but throughout the world. Ultimately, this was a successful undertaking. 

However, the process was complicated and contentious, often requiring major colonial 

powers to call into question their legal ideologies and the ways in which they defined 

themselves at the level of the metropole as well. Overall, the trusteeship system and its 

implementation created a period of growth, development, change and challenge in 

metropolitan states and colonies alike. For this reason, the model of legal elasticity and 

the imperium and dominium relationship is applied to the response to trusteeship and the 

decolonization process. The results of this application demonstrate the importance of 

legal elasticity in the face of a shifting and sometimes contested imperium and dominium 

relationship. These results were essential at the time and have also served as the 

methodology for understanding issues of territorial control and state sovereignty moving 

forward in modern statecraft and international law.  
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Chapters 6 – 8 discuss the application of the model of legal elasticity and the imperium 

and dominium relationship to selected studies falling into three categories of what are 

generally termed as anomalies of territory because they represent territorial areas where 

there is or is the potential for a conflict between imperium and dominium. In this way, 

these territories differ from the typical pattern of the imperium and dominium relationship 

that characterize the modern state. 

 
Chapter 6 addresses “anomalies of economy,” in which the four designated studies apply 

the model of legal elasticity and the imperium and dominium relationship to analyze areas 

of anomaly that have the potential to undermine territorial sovereignty and statehood in 

the modern international law system because they occur in situations characterized as 

having the potential for economic growth and development as well as change and 

challenge for the state that at least facially poses a threat to balance within the imperium 

and dominium relationship. The selected studies involve situations where a host state’s 

imperium is potentially undermined through geographically bounded areas in which 

foreign corporations or foreign states exert forms of dominium. The first study applies the 

model of legal elasticity and the imperium and dominium relationship to Special 

Economic Zones. The second study applies the model of legal elasticity and the imperium 

and dominium relationship to foreign corporation and/or foreign state purchases of large 

tracts of land within a host state for agricultural or other development. The third study 

applies the model of legal elasticity and the imperium and dominium relationship to 

internationalized port facilities and airports that have been fully or partially privatized by 

host states. Finally, the fourth study applies the model of legal elasticity and the imperium 

and dominium relationship to areas of a host state in which the host state has agreed to 

extend foreign laws to non-citizens. Each study is heavily nuanced, however in each 

situation application of the model of legal elasticity and the imperium and dominium 

relationship demonstrates that these anomalies of economy do not shift the balance in 

favor of dominium at the expense of imperium or state weakening of territorial control. 

 
Chapter 7 addresses “anomalies of politics,” in which the four designated studies apply 

the model of legal elasticity and the imperium and dominium relationship to analyze areas 

of anomaly that have the potential to undermine territorial sovereignty and statehood in 
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the modern international law system because they occur in areas within a sovereign 

state’s territory where another political unit is allowed to function as either a largely self-

governing entity or as an entity that exists in tension with the sovereign state government. 

The selected studies features anomalies that have arisen from periods of growth, 

development, change and challenge within the territory of the state and without the 

territory of the state in terms of the influence of outside legal practices. The first study 

applies the model of legal elasticity and the imperium and dominium relationship to 

indigenous communities within Australia, Canada, New Zealand and the United States. 

The second study applies the model of legal elasticity and the imperium and dominium 

relationship to the Kaliningrad oblast, the unique Russian exclave on the border of the 

European Union and the Baltic states. The third study applies the model of legal elasticity 

and the imperium and dominium relationship to areas of disagreement between national 

and local governments where the local government takes action despite national 

statements of disapproval on the legal policy area. Finally, the fourth study applies the 

model of legal elasticity and the imperium and dominium relationship to the issue of 

internationally leased territory returning to the state from which it was located. This study 

places particular emphasis on the examples of Hong Kong and Macau as territories that 

reverted to a different legal and political system than had governed them before and 

during the terms of the international lease. 

 
Chapter 8 addresses “anomalies of military,” in which the four designated studies apply 

the model of legal elasticity and the imperium and dominium relationship to analyze areas 

of anomaly that have the potential to undermine territorial sovereignty and statehood in 

the modern international law system because they involve foreign military and military-

associated installations within the territory of the host state. Military as a whole is a 

jealously guarded facet of imperium in most sovereign states, and the presence of foreign 

military and associated installations has the power to undermine the host state’s 

monopoly of military power within its territory. The selected studies have arisen largely 

in the context of change and challenge at the national and international level, although 

they do pose some aspects of potential for growth and development, particularly in terms 

of bringing stability to a host state and the region in which the host state is located. The 
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first study applies the model of legal elasticity and the imperium and dominium 

relationship to overseas military bases of a foreign state that are located in a host state, 

typically as the result of a lease agreement between the foreign state and the host state. 

The second study applies the model of legal elasticity and the imperium and dominium 

relationship to overseas military bases for international peacekeeping and associated 

functions. Again, these relationships are typically the result of agreements between the 

host state and the international organization, although the stability of the host state to 

exercise imperium in this situation is often called into question. The third study applies 

the model of legal elasticity and the imperium and dominium relationship to zones of 

military occupation post-conflict, particularly in the Iraqi Green Zone. Finally, the fourth 

study applies the model of legal elasticity and the imperium and dominium relationship to 

foreign war dead cemeteries – a practice used in only a limited number of conflicts and 

yet retaining legal and diplomatic significance.  

 
Ultimately, Chapter 9 concludes and summarizes this thesis, noting the importance of 

applying the model of legal elasticity and the imperium and dominium relationship in 

order to understand the continuously evolving nature of territory in relationship to 

sovereignty and statehood. As is noted in this chapter, in order to contextualize current 

trends in globalization and globalization theory it is necessary to fill the gap in existing 

understandings of the relationship between territory, sovereignty and statehood. Issues of 

science, namely climate change, also threaten the factual existence relationship and 

interconnectedness between territory and the state at a very practical level. The model of 

legal elasticity and the imperium and dominium relationship – and the ways in which 

legal elasticity has expanded the parameters of territorial constructs at critical junctures 

for individual states and the international system – is insightful for how handle these 

issues without entirely breaking the overall relationship between territory, sovereignty 

and statehood. The model of legal elasticity and the imperium and dominium relationship 

provides a mechanism to fill this gap while at the same time explaining how this 

relationship can evolve as a flexible legal construct.  
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Chapter 2 – Origin and Early Applications of the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 
 
I. Introduction 
 
This chapter serves as a point of origin for the concept of legal elasticity and the 

imperium and dominium relationship, presenting the foundation of the imperium and 

dominium relationship in Roman family law and the spread of this relationship 

throughout the Roman Empire’s territorial boundaries. This discussion presents further 

insights into the ways in which the model of legal elasticity and the imperium and 

dominium relationship was used in the aftermath of the Roman Empire’s demise. This era 

represented a severe rupture in the legal, political and societal existence of successor 

entities and brought with it periods of growth, development, change and challenge to 

existing legal constructs of territory and territorial control. While the concept of legal 

elasticity and the imperium and dominium relationship might not have been as strong and 

well organized as it was during imperial administration, it nevertheless persevered at a 

point where it could have broken into other forms of law and relationships between state 

control and territory. Thus, there is perhaps no better time period during which to test the 

operability of the model of legal elasticity and the imperium and dominium relationship.  

 
In addition to the Roman Empire and its immediate successors, this chapter discusses 

early to mid-stage Ottoman imperial practices regarding legal elasticity and the imperium 

and dominium relationship. Although often thought of as a monolithic entity under the 

exclusive control of the Sultan, throughout its history the Ottoman Empire adopted and 

modernized many of the initial aspects of the model of legal elasticity and the imperium 

and dominium relationship that were created under Roman law, particularly in terms of 

the legal standing and pluralistic capabilities of religious and ethnic minority 

communities within the empire. The multitudes of religious and ethnic communities 

contained in Ottoman boundaries presented changes and challenges from the original 

religiously motivated rhetoric used by the Ottomans when they were amassing territory. 

They also presented the Ottomans with the opportunity for territorial and economic 

growth and development if properly incorporated into the confines of empire. It is for this 

reason that the Ottomans are included in the thesis at this juncture, as early to mid-stage 
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Ottoman history represents a continuous series of points at which critical decisions 

regarding issues of territorial control had to be made or reaffirmed.  

 
From that point, the chapter presents major theoretical arguments as to the origins of the 

modern state along with key theoretical constructs of the relationship between territory, 

sovereignty and statehood, such as state control over property, state identity and the 

demise of state identity, and the function of states as territorial entities in the international 

system. This presentation demonstrates the importance of the model of legal elasticity 

and the imperium and dominium relationship to the continued identity and function of 

state control. The theoretical arguments and theorists themselves are those who are 

regarded as essential to classical and modern legal theory and state practice. They also 

shared the bond of writing within the span of several centuries during which the legal 

contours of the state would emerge and during which the system of European colonialism 

was forged as a legal construct. Thus, the theoretical aspects discussed in this chapter 

were forged in a time of growth and development for certain European states and for the 

place of the state as the central legal entity within the governing system of an emerging 

international law community. These theories were also forged in the face of change both 

within the European state and within the concept of law and overseas conquest and 

colonization, as well as the legal and societal challenges brought by conquest and 

colonization.  

II. Foundations of the Model of Legal Elasticity and the Imperium and Dominium 
Relationship in Roman Law 
 
Much as “Rome” conjures images of vastness, empire and dominance, it was an empire 

controlled by a relatively small metropolitan entity.24 The vastness of empire represented 

growth and development for Rome as a political entity and also a change in status from a 

city-state to something far more legally and societally complex and, potentially, 

pluralistic.25 As the territory controlled by Rome increased through conquest, there was a 

serious challenge with regard to the form of law and state control to be extended to the 

newly conquered areas.26 Faced with the concept of expansion outside the metropolitan 
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territory, Roman law extended an already existing dichotomy between Roman family law 

status and status as a Roman citizen, bound by the laws of Rome itself.  

 
Within the boundaries of Rome, legal and social status was determined by whether one 

was a freeman or a slave, and by one’s status within the family with which one was 

associated.27 Although a different set of legal standings and expectations was established 

for freemen and slaves, both were considered to belong to a family for the purposes of 

identity and social control.28 These designations constituted a broad legal system within 

which myriad forms of relationships existed, each of which impacted upon one’s legal 

and social standing.29  

 
Inside this system, obedience and subservience to the patriarch were essential regardless 

of one’s age or relationship to the patriarch.30 Certainly, the higher social position one 

occupied, the greater ability one had to establish a personal identity, however it was a 

rarity for one to be entirely free from the patriarchal system’s confines unless one was the 

patriarch or was granted explicit freedom.31 The patriarch was legally and societally 

protected as the ultimate arbiter of household matters and was granted the ability to 

undertake punishments that would otherwise be within the jurisdiction of Roman law.32  

 
The family was essentially the crux of identity and status within Rome itself, creating a 

non-territorial based unit that served to perpetuate small households of government 

throughout Rome. Through this pattern of small household government for many matters 

that would otherwise be within the ambit of state control, the Roman state itself 

demonstrated elasticity. In this way, Roman practices themselves can be viewed as elastic 

in that they allowed for a powerful family structure to exist and share legal functions and 
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space with the state governing system at the same time that the strength and position of 

Rome was not undermined by the power of these entities.  

 
At the same time, Rome functioned as a governing entity over all within its territorial 

jurisdiction, applying established Roman laws and imposing the will of the state as a 

higher layer of authority existing over that of the household.33 This established the 

essential system of imperium34 (the law/power established and exercised by the state) and 

dominium35 (the law/power established and exercised by the household or, in the larger 

property sense, the individual) as co-existing and interlocking jurisdictions.36 Within this 

system, it was entirely possible for there to be two sets of authorities governing an 

individual or group of individuals provided that these authorities worked in tandem and 

that imperium was understood to subsume dominium.37  

 
Outside metropolitan Rome stood the rest of the imperial world. Tributary king or 

servant, Gaul or Spaniard, all who were not Roman citizens were subject to different 

standing at law and in society generally.38 This duality did not, however, diminish the 

authority of the Roman Empire over non-Roman citizens nor did it diminish the territorial 

control of the Romans over the far-flung corners of their empire.39 Rather, it defined the 

tenor and scope of this control-based relationship. 

 
Even where a conquered province was granted some measure of latitude in terms of 

internal governance it was still subject to Roman legal control and oversight.40 

Importantly, while territory was a key object to Romans in terms of conquest and 

retention, conquered territory did not have to be uniform in status at law once it became 

part of the empire. The territorial boundaries that comprised metropolitan Rome were 

used to legitimate the rights of certain peoples and governing structures, generating a 
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system of exclusivity, while territory outside Rome was used to legitimate a sense of 

foreignness that would translate into legal practices that were allowed to be different 

provided that they did not disturb essential Roman order. In this instance, the legal 

elasticity of Roman territorial control mechanisms and requirements becomes obvious. 

 
Within this territorial reality, Roman law constructs of imperium and dominium offered a 

way for dual systems of law and governance to exist within the realm of one empire. It 

was thus entirely possible for there to be multiple communities espousing differing legal 

systems and beliefs within the boundaries of empire. And it was equally possible that 

these communities would be subject to different legal treatment by the Romans while at 

the same time retaining many of their traditional laws and customary practices since 

incorporating all persons within the confines of the Roman Empire into a uniform Roman 

state was quite opposite to the accepted goals of empire.41 It was only when Rome 

became weak and in need of stability that it allowed non-Roman citizens to have the 

same rights as Roman citizens in an attempt to create a more monolithic entity.42 At this 

point, attempts at legal hardening of territorial control were unsuccessful since legal 

elasticity had been stretched to the point where weakened imperium came to predominate 

the Roman legal structure and, coupled with the robust dominium exercised by sub-units 

within the empire, this proved overwhelming for the preservation of empire. 

III. Post-Roman Application of the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
The end of the Roman Empire involved splits of legal control throughout the imperial 

territory followed by conquest by new, territory-seeking groups from outside the 

empire.43  Throughout this, conceptions of territory and its link to sovereignty did not 

disappear. Indeed, the need to maintain a hold over territory in order to retain or assert 

legal legitimacy often became even greater in situations where a central, unifying empire 

was not present.44 In this way, legal elasticity in territorial relationships emerged as a 

vital component for legal and societal organization. In this scenario, imperium and 
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dominium also became malleable and yet were ever present and ever necessary to 

preserve some semblance of legal order. 

 
As the immediate successor to the eastern Roman territory, the Byzantines took up the 

mantle of empire albeit without the wide a swathe of territorial control.45 Early Byzantine 

laws were concerned with maintaining order within its territories and ensuring that the 

existing population continued to be loyal to the government.46 In this context, territory 

became something for the imperial governments to protect rather than something to be 

conquered or acquired.47 As a result, there was an assertion of robust imperium at the cost 

of extremely weak dominium. In this system, legal elasticity of territorial control within 

the state was dramatically reduced and the state hardened its territorial controls in order 

to achieve stability. Given the instability of the time, acceptance of this legal hardening is 

perhaps not surprising.  

 
Throughout Byzantine history, territory was something to be protected from increasingly 

frequent invasions launched by tribal groups seeking new places to settle.48 It was also 

the subject of dynastic feuds over control and partition.49 Faced with these realities, there 

were attempts by the Byzantines to allow some of the invading groups into their 

territories in exchange for pledges of loyalty and support.50 In this situation, the ability to 

continue the exertion of hardened state control at the cost of elasticity and robust 

dominium began to change. The result was that imperium existed during this time 

although it was exercised in a reverse system to that created by the Romans. Rather than 

extending imperium outward and continuing to grant dominium powers to those who 

were in the new territories, the Byzantines sought to maintain robust imperium over 

existing territories by inviting in other groups and offering them robust dominium over a 

particular territory.51 In these relationships, legal elasticity was essential to allowing both 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
45 See Woolf, supra note 24 at 273 – 278. 
46 Gregory, supra note 43 at 41 – 42. 
47 Ibid. 
48 See ibid at 84 – 89. 
49 Ibid. 
50 See ibid at 88 – 89.  
51 Ibid.  



! 35!

the Byzantine government and local tribes to exist in a relatively stable relationship with 

varying degrees of imperium and dominium relative to each other.  

 
The western portions of the former Roman Empire saw a breakdown of control and order 

in the immediate post-Roman period. During this time, the principle unit of law and 

identity reverted to the tribe and these tribes in turn tended to roam throughout territories, 

seeking access to resources and protection rather than as part of a concerted territorial 

system.52 In some ways, this reinforced the conquest element of empire that had been 

embraced through robust imperium under the Romans but not the robust dominium 

qualities or the emphasis on elasticity within the state control structure.53 Here, as in the 

East, there was a legal hardening of the construct of the state and a contraction of the 

legal elasticity with which territory had previously been viewed. Concomitantly, robust 

imperium was asserted along with weak dominium. 

 
The medieval development of fiefdoms came in many forms. One form was the 

independent fiefdom, typically a small area of land controlled by a leader who functioned 

as the ruler and monarch within that territory.54 Another form was more reminiscent of 

the robust imperium and dominium balance in that it involved small fiefdoms that existed 

under the control of their local rulers but were under the protection of a larger entity and 

paid some form of tribute to this entity in order to demonstrate loyalty and ensure 

protection.55 The level of penetration of laws from the larger entity to the smaller 

depended on the particular situation, however robust imperium on the part of the larger 

entity existed regardless.56  

 
Within this period, commercialism became increasingly important, as did the need for 

commercial cities and villages to act as conduits of trade and commerce.57 This 
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represented an opportunity for growth and development, although it required that the 

territory of commercial cities and villages be given special status and primacy in order to 

act as conduits. As a general practice in Western and Eastern Europe alike, the 

establishment of new cities or villages to serve as commercial centers, or the conversion 

of one to another, required official chartering from the appropriate state entity.58 In this 

way, the state maintained control over the territory of cities and villages while also 

extending privileges and powers to them that were unique in the overall state governance 

structure – in short, allowing for robust dominium within these limited settings. These 

charters legitimated the functions of the city or village in question and provided the 

necessary legal structure for them and those residing and/or conducting business within 

their boundaries.59  

 
Cities and urban areas came to occupy a dual place in the exertion of power during the 

feudal legal system. They were necessary to increase the ruling power’s prosperity and 

place within the region while at the same time they posed a potential threat to the 

autocratic system of rule that characterized the legal power structures extant in the 

medieval system.60 Thus, urban areas such as trading cities with robust dominium could 

advance feudal robust imperium or undermine it, but either way their existence and power 

signified a reemergence of the place of dominium as well as the exercise of control under 

imperium.61 This relationship indicated the necessity of legal elasticity within the 

parameters of territorial control while at the same time promoting the financial benefits 

for the state. Thus, the model of legal elasticity and the imperium and dominium 

relationship was used to mitigate the often diametrically opposed interests of preserving 

state control over territory in order to maintain sovereignty while at the same time 

promoting the potential for economic and societal development that was offered through 

the creation of powerful commercial cities and villages. 
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IV. The Model of Legal Elasticity and the Imperium and Dominium Relationship during 
the Early to Mid-Ottoman Empire 
 
The Ottoman Empire came into existence in a territorial and political vacuum in which 

there was a constant tension between various groups competing for resources and power 

bases.62 Although not offshoots of the Roman Empire, the Ottomans are important for an 

evaluation of the model of legal elasticity and the imperium and dominium relationship 

because they established the viability of the model in legal settings other than those 

pioneered purely by Roman law. The Ottomans also entrenched the model within the 

parameters of an empire that met multiple challenges and crises, as well as opportunities 

for growth and development, for centuries.  

 
There is no established founding date for the Ottoman Empire,63 although some historians 

use the year 1326.64 The Ottomans originated as a tribal group that operated in the 

Anatolian region and were based on a familial, community and general religious 

structure.65 Once it emerged, the Ottoman state controlled a vast segment of territory that 

encompassed an equally vast number of peoples espousing different religious beliefs and 

regarding themselves as having unique ethnic identities that were reflected in their own 

legal and customary systems.66 Faced with this post-conquest reality, the Ottomans made 

several decisions that would set the tenor of their relationships with minority subjects for 

the majority of the Empire’s life.67 Prior to Ottoman establishment of vast territorial 

control, their leadership began a policy of building alliances – personal and political – 

with many Muslim sects and with Christians and other groups who were present and 

powerful in territories the Ottomans sought to influence or acquire.68 This sense of 

pragmatic realism regarding the role of these groups and their potential benefit continued 
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throughout the history of the Empire.69 These policies manifested themselves in elastic 

territorial control and the application of a robust imperium and generally robust dominium 

relationship throughout the majority of the Empire’s existence. 

 
Early Ottoman treatment of territory focused on acquiring it – typically through force – 

and holding it against regional rivals.70 Although they did engage in early acts of 

intentional colonization by sending those loyal to them to settle newly conquered areas,71 

the general policy of the Ottomans tended to be that of acquiring territory and 

incorporating it into the Empire rather than employing mass colonization to assert state 

control over the territory.72 The Ottomans deployed legions of bureaucrats to newly 

conquered areas in order to provide administrative control and execute legal functions but 

tended not to engage in organized colonial operations and settlements.73 In many ways, 

these policies were reminiscent of the middle and latter stages of Roman policy toward 

territory and conquest and also toward the larger balance between robust imperium and 

relatively robust dominium within a system of legal elasticity.74 

 
When an area was conquered, Ottoman practice allowed for the possibility of it becoming 

a vassal state as well as formal and immediate incorporation into Ottoman territory.75 

However, status as a vassal state did not guarantee safety from outright incorporation by 

the Ottomans in the event that it was deemed politically expedient to do so.76 These 

practices reflected legal elasticity in territorial control throughout the Ottoman Empire, as 

it was possible for the Empire to contain many forms of territorial control relationships 

over the conquered territories without there being an upset in the balance of robust 

imperium and robust dominium that allowed the state to exert control as a matter of law. 
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As the Ottomans became more administratively entrenched and conquered additional 

territories with diverse populations, they began to implement the millet system as a matter 

of law and a means of territorial control.77 Under the millet system, religious and certain 

other minority communities were allowed to function largely unmolested by the Ottoman 

state.78 This meant that such communities could maintain their legal practices and 

societal identities, continue the practice of having communal courts or tribunals handle 

legal matters unless they involved Muslim citizens or some criminal charges, continue to 

practice their religions, and, in most cases, remain in the same territory and maintain the 

same relationship with the land as they had prior to the arrival of the Ottomans.79  

 
The leaders of the millet communities functioned as quasi sovereigns in that they were 

vested with “governing all cultural, religious, legal (family) and educational affairs of 

their communities.”80 However, this arrangement could be temporarily hardened in 

situations where there was a threat to the empire or where the Ottoman government 

perceived that local leaders were engaging in corrupt or otherwise problematic practices 

regarding their community administration powers.81 In exchange for their freedom of 

operation and existence, the millet communities were assessed taxes that were not 

imposed on mainstream Muslim populations, were required to maintain loyalty to the 

Ottoman state, and were barred from engaging in certain cultural practices that were 

reserved for Muslim subjects of the Empire.82 The taxes assessed against the community 

were divided between members of the community as the community’s religious leader 
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and representative saw fit83 and the Ottoman government typically remained outside of 

the process of internal tax collection methodology.84  

 
The geographical size and ethnic composition of the Ottoman state was such that a 

hardened model of territorial control was impossible. Similar to the Romans, the 

Ottomans discovered that territorial control did not – and often could not – require 

absolute legal control of every aspect of a territory. Thus, the Ottomans crafted systems 

for incorporating elastic territorial control into their legal structure and governance 

systems. There were several forms of identity that a conquered or otherwise acquired 

territory could assume within Ottoman law, ranging from vassalage to outright 

annexation and inclusion as an Ottoman province. These statuses were fluid in the sense 

that vassalage was not deemed to be permanent, and actions against the Ottomans could – 

and did – result in the stripping of vassal status and the annexation of an area.  

 
In addition, the model of legal elasticity and the imperium and dominium relationship was 

applicable and essential to Ottoman legal methodology involving the ever-increasing 

number of minority communities within the expanding territories of empire. The model 

became a heavily entrenched aspect of the Ottoman legal system by allowing for elastic 

territorial control over minority communities through the millet system. While the model 

resulted in the exercise of robust dominium on the part of millet communities generally, 

the millet system was not free from robust imperium. However, the millet system also 

featured robust dominium in the sense that these communities were allowed to maintain 

their own laws, courts and customs and were allowed to maintain their own religious and 

cultural identities and to live as separate communities within the territory of empire.  

 
In this sense, the model of legal elasticity and the imperium and dominium relationship as 

manifested in the millet system allowed for the fostering of parallel and plural forms of 

territorial control and community structure within the overarching Ottoman state. The 

model was used as an entrenched system that guided legal and societal relationships 

between the Ottomans and their diverse subjects and allowed the different communities 
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to exercise varying levels of territorial control that were mutually beneficial. As will be 

seen, when the Ottomans stopped their territorial advances and began to lose territory to 

their European neighbors, they began to lose important tax bases under the millet system. 

They also began a slow process of legal hardening of territorial control that ultimately 

resulted in a series of devastating backlashes from minority communities within Ottoman 

territory and from European states that became supporters of these communities.  

V. Classical Legal Theory and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship  
 
The model of elasticity and the imperium and dominium relationship features prominently 

in efforts to identify the origins of the modern state as a matter of law and legal theory. 

There are some who place the origin of the modern state – with a concomitant emphasis 

on territorial control by the entity claiming to be sovereign – in the medieval period.85 

Reasons for this range from the state’s ability to exert military and general sovereign 

control over its claimed territorial areas and populations,86 to the state’s ability to act as 

the law enforcing entity throughout its claimed territory,87 to the state’s ability to enforce 

a certain amount of authority and control over private law and relationships,88 to the 

state’s ability to exert external sovereignty among the community of states as well as 

internal sovereignty over its territory and population.89 Despite the ability of a state entity 

to assert a good deal of control over its territory and population, individuals, families and 

local government entities were still observed to have exerted a great deal of power and 

authority, particularly in areas not claimed by the state, thus perpetuating the model of 

legal elasticity and the imperium and dominium relationship.90  

 
This observed dichotomy emphasizes the importance of establishing robust imperium for 

a state to function as a legitimate actor on the international and domestic levels while at 

the same time allowing for the existence of relatively robust dominium in order to fill the 
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gaps in law that exist within smaller pockets of territory. To do this requires the use of 

legal elasticity in apportioning territorial control. It also requires a delicate and ever 

shifting balance between the needs of the state and the needs of the dominium holders, 

reinforcing the need for the state to have the ability to implement aspects of legal 

elasticity over territorial control without calling into question the very sovereignty of the 

state itself. 

 
Another view on the origin of the modern state uses the 1648 Treaty of Westphalia as the 

decisive point.91 This is necessarily a Euro-centric view, however it too demonstrates the 

importance of the model of legal elasticity and the imperium and dominium relationship 

for understanding the dynamics between territory, sovereignty and statehood. The Treaty 

of Westphalia was created and ratified at a period during which there were changes and 

challenges throughout Europe as a result of a prolonged continental war that caused 

significant legal, political, economic and societal costs and resulted in a sense that such 

wars were to be prevented for the future.92 The Treaty of Westphalia essentially solidified 

the map of Europe and the concentration of territorial control and authority between 

sovereign state entities, allotting contested pieces of the European continent to various 

claimant states and securing agreement that these territorial lines would be respected.93 

Further, the Treaty was explicit in providing that states were to enjoy control and 

autonomy within their territories and that other states were not to interfere with internal 

matters of other states.94  

 
In some ways, the Treaty of Westphalia contributed to a shift in the model away from 

legal elasticity and toward legal hardening of territorial control as well as the primacy of 

robust imperium in the sense that it established fixed borders that the international 

community agreed to observe. However, establishing robust imperium through the use of 

agreed upon international borders that were not to be violated by members of the 
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international community in no way indicated a weakening of dominium powers within the 

state as an internal matter. Nor did the border-based terms of the Treaty of Westphalia 

require that there be legal hardening in terms of internal policies.  

 
More modern constructs of state origins have placed emphasis on the ability of the 

purported state to exert control over the claimed territory that forms the boundaries of the 

state in order for the state itself to exist.95 Inside those boundaries, it is agreed that in 

order to be viable the state must have the authority and ability to act as the paramount 

actor and source of law,96 although it is acknowledged that the state is not the only source 

of law and that a system of robust imperium and robust dominium in no way undermines 

the existence of a state.97 These constructs reinforce the applicability of the model of 

legal elasticity and the imperium and dominium relationship through their allowance of 

laws other than those of the state per se to exist within the territory of the state and 

through the allowance of different balances of imperium and dominium, including one in 

which there is both robust imperium and robust dominium. 

 
Regardless when modern states began to exist, the model of legal elasticity and the 

imperium and dominium relationship is vital to understanding the accepted definition of a 

state. Early constructs of statehood emphasized that, in any given territory claimed by a 

state entity, it was vital that there be the exercise of direct state territorial control (robust 

imperium) as well as sub-state forms of territorial control such as those exerted through 

local governments, city governing bodies, and family units (robust dominium).98 These 

local and other governmental entities were not required – or even encouraged – to adopt 

the same laws and systems of territorial control, but rather were allowed to create 
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separate systems and were recognized as functioning in a way that did not undermine the 

robust imperium of the state per se.99 

 
Moving away from the construction of the state and its origins is the question of how the 

model of legal elasticity and the imperium and dominium relationship applies to 

theoretical understandings of the relationship between the state and its citizens. This is of 

particular note in questions of balancing state and private authority and interests in 

property, of which territory is a vital category. Overall, legal theorists and philosophers 

agreed that private persons had – and continue to have – the ability to own and use 

property located in the state without violating the state’s robust imperium.100 The abilities 

of private owners to exercise robust dominium over their property have not been 

conceived of as absolute between theorists, however, and the state’s ability to impose 

ownership and retention requirements for those seeking to attain property has been 

relatively unquestioned as part of its robust imperium function.101  

 
Another situation of classical and modern law regarding state practice and the concept of 

legal elasticity and the imperium and dominium relationship involves the devolution of 

some state powers to state sub-units or local similar entities. For many theorists, such as 

Hobbes, the devolution powers of the state are necessarily limited in order for the state to 

retain legal legitimacy.102 Included in the state functions to be reserved in order to retain 

unquestioned sovereignty were the ability to mint national currency,103 the ability to 

make national laws,104 ability to control the markets,105 military control,106 and the ability 
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to act for the state as a unified entity under international law.107 These views suggest that 

there is a limit to the parameters of the legal elasticity element of the model of legal 

elasticity and the imperium and dominium relationship, and that this limit coincides with 

core functions that bring unity of national security and economic policy to the state as a 

whole. 

 
Sovereign status within the international community of states has continued to be an issue 

of importance and some contest, and at the heart of this contest is the need to have a 

territorial entity over which to exert sovereignty in order to function as part of the 

legitimate community of states. This tension is palpable in Bull’s attribution of goals – 

preserving the system of international society and preserving the independence and 

sovereignty of states in international society – to the international community of states.108 

In both goals, Bull asserts that states will come together in order to preserve the status of 

the international community as being comprised of sovereign, territorially based state 

entities rather than sub-states or even non-state based actors because of a shared interest 

in community status preservation.109 In this construct, Bull evinces a concern that in a 

system that is too elastic in terms of territorial control, weak imperium and robust 

dominium will become damaging to the state and to the international system, thus 

suggesting the need for a robust imperium and a robust or weak dominium relationship in 

order for state survival.  

VI. Colonization Theory and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
At the same time that theorists were defining the parameters of the relationship between 

territoriality, sovereignty and statehood in a system that was known to them – essentially 

that in Western Europe – they were also building theories of colonization that took them 

into new constructs of territoriality and legal relationships. As discussed further in 

Chapter 3, colonialism represented a morally repugnant yet pivotal moment of growth 

and development as well as change and challenge for metropolitan states. It was a time at 

which the state in Western Europe had coalesced to the point that it could seek territory 
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outside the known confines of the world, which indicated that legal elasticity existed. No 

longer was the state simply concerned about asserting and retaining robust imperium 

among citizens and other states – it could now follow the Roman tradition of expanding 

its territorial holdings. It was also a time at which the state needed legal and often moral 

justifications for elastic territorial control application overseas, particularly in terms of 

asserting territorial control in areas where indigenous communities already existed and 

exerted some form of imperium over territory. 

 
As a threshold matter, theorists suggested that it was necessary for a potential colonizing 

state to determine whether the area targeted for colonization shared likenesses, such as 

cultures and customs, with the potential colonizing state.110 This determination was 

deemed to be essential to the consideration of whether and how to engage in colonization 

processes of the targeted area.111 For some, such as Machiavelli, the assessment was 

necessary for the ultimate decision as to the level of official presence and engagement 

required for successful colonization.112 For others, such as Vitoria, it was necessary to go 

further to establish a legitimate basis for occupying and asserting title to territory 

overseas.113 In the instance of Vitoria, who was instrumental in guiding Spanish colonial 

policy, it was necessary to assess factors such as the mental state of those already present 

in the territory to determine whether colonization was indeed appropriate as a matter of 

law and morality, since he could find no other immediate justification to divest them of 

their territories.114 Even then, Vitoria found limits to the extent of colonial control over 

territory, noting that actions taken by the colonizers should assist those colonized.115 For 

Vattel, justification could be found, among other places, in the failure of those colonized 

to grow crops on their territories, since agriculture in Vattel’s view was regarded as “an 

obligation imposed by nature on mankind.”116  
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These justifications suggest the application of the model of legal elasticity and the 

imperium and dominium relationship in a way that provides for some legal elasticity in 

the sense of generally acknowledging that there were previously-existing systems of law 

and society in a territory targeted for colonization. At the same time, however, these 

justifications also establish boundaries to legal elasticity in the form of practices that 

would be so far beyond the accepted bounds of law and society as to require colonization. 

Within this system of justifications, there is robust imperium on the part of the colonizing 

state, coupled with the assumption of generally weak dominium on the part of the peoples 

in the territory targeted for colonization. This application – objectionable as it is – of the 

model of legal elasticity and the imperium and dominium relationship is necessary to the 

crafting of laws and policies that allowed for colonization to occur as a legal state action.  

 
Once in possession of overseas territory that had previously been governed by an 

entrenched system of laws and privileges, Machiavelli asserted that there were three ways 

to govern.117 The first option was to completely “ruin” the structures of government and 

control that had existed, including established laws and ruling families.118 The second 

option was for the new ruler to take up residence in the area and impose oversight and 

control.119 And the third option was “to permit them to live under their own laws, 

drawing a tribute, and establishing within it an oligarchy which will keep it friendly to 

you.”120 Between these options, Machiavelli expressed a preference for the latter due to 

the state of dependence that the ruling entity will have on the prince.121 Essentially, 

Machiavelli outlined three different forms of asserting imperium and dominium that 

demonstrated the different paths of state control over territory. In each of these forms 

robust imperium was assumed, and indeed essential, and the question was whether to 

allow robust imperium or to impose measures that would ensure weak dominium 

regarding colonized territory. 
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In terms of governance of colonial territory there were several schools of thought. For 

some, such as Hobbes, colonial territories were not the same for the purposes of legal 

status and territorial governance.122 In this model, there existed a dichotomy between 

colonies that were established to function as independent states themselves, only 

retaining duties of “honor and friendship” to the metropolitan state,123 and colonies that 

remained part of the metropolitan state.124 Similarly, Grotius asserted that colonists 

should enjoy the same legal status and rights as they would in the metropolitan state and 

that they did not lose these rights by leaving for the colonies.125 Here, the model of legal 

elasticity and the imperium and dominium relationship encountered an inherent tension in 

the goals of colonialism. If the colonies were intended to remain as part of the 

metropolitan state then the model of legal elasticity and the imperium and dominium 

relationship functioned to provide for legal elasticity supported by a system of robust 

imperium on the part of the metropolitan state and robust dominium on the part of the 

colony. If, however, the colonies were intended to retain very few obligations and 

connections to the metropolitan state then the model of legal elasticity and the imperium 

and dominium relationship created was one of legal elasticity supported by weak 

imperium and robust dominium. In both instances, the model of legal elasticity and the 

imperium and dominium relationship is vital to establishing the boundaries of the colonial 

system for the metropole and the colony. 

VII. Conclusion 
This chapter spans the space of centuries, continents, and a series of governmental forms, 

all of which comprised or envisioned a functioning state that was able to exert territorial 

control at some level. It also spans a series of points at which these entities, generically 

referred to as states in order to connote the overarching legal and administrative entity, 

were faced with periods of growth, development, change and challenge to legal 

constructs of territory and territorial control. In each of these periods, the questions of 

legal constructs of territory and territorial control can be translated through and answered 

by the model of legal elasticity and the imperium and dominium relationship. 
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As a fundamental premise, across the discussions in this chapter there is a general 

understanding and assertion that a state needs territory to exist but that the state does not 

need to control all aspects of quotidian life and functioning in its territory provided that it 

can exercise legal authority over the territory. This understanding is reflected in the often-

changing yet symbiotic relationship between imperium and dominium. First created in the 

confines of the Roman household and domestic structure, it became an imperial policy 

that has continued to live on through multiple legal iterations, time periods, and societies.  

 
Across the historical practices, theorists and philosophies presented in this chapter there 

is a consistent theme – sometimes quite obvious and often quite subtle – of the place and 

importance of the imperium and dominium relationship to the construction and 

boundaries of legal elasticity. This is indeed the very reason that the model of legal 

elasticity and the imperium and dominium relationship elucidated in this thesis presents 

these concepts as part of one larger model-based unit.  

 
For the Romans, rapid and continuous expansion over large swaths of territory that 

housed a multitude of peoples – with a multitude of legal and societal systems – was best 

handled through the model of legal elasticity and the robust imperium and robust 

dominium relationship. While the Romans asserted primacy of status as a matter of law, 

by allowing conquered or tributary entities to continue using territory for their own legal 

and societal practices provided the flexibility needed to control and govern a large and 

disparate empire. 

 
In the aftermath of Roman disintegration, the model of legal elasticity and the imperium 

and dominium relationship continued to be used in the East and the West, although often 

the insecurity of the time period allowed the state to harden its territorial control for a 

sustained period of time. The model of legal elasticity and the imperium and dominium 

relationship remains a critical way in which legal control of territory can be construed 

and translated, particularly in terms of newly prominent territorial areas such as 

commercial cities and villages. 
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For the Ottomans, there was no concerted effort at asserting control over every aspect of 

territorial function or use. Indeed, to do so as a matter of law and policy would have been 

unmanageable and would have required doing away with a highly valuable tax structure 

within the empire. The Ottomans in a way perfected the application of the model of legal 

elasticity and the robust imperium and robust dominium dichotomy by allowing minority 

communities to function as largely self-sustaining units within the boundaries of imperial 

territory.  

 
Overall, the state practices and writers discussed in this chapter provide an image of a 

state that is elastic in terms of some elements of territorial control – robust or weak 

dominium – and yet also exercises exclusive control over its territory in a way that no 

other person or entity has the ability to do – robust imperium. Even in the parameters of 

international law, these basic rules are to be respected as part of the spoils of statehood 

and the concomitant ability to exercise sovereignty over territory. 

The model of legal elasticity and the imperium and dominium relationship is also evident 

in the constructs of colonization theory and justification, which supported a colonial 

system of state practice. This is not to say that the model of legal elasticity and the 

imperium and dominium relationship should be discounted because of the taint of its 

application to colonial justifications, but rather to illustrate that, at key moments in 

decision-making regarding territorial control as a matter of law, the model of legal 

elasticity and the imperium and dominium relationship can be observed as serving an 

essential function. The model of legal elasticity and the imperium and dominium 

relationship itself is agnostic, existing as a method of explanation rather than of 

justification.  

 
This chapter ends with the advent of colonial theory and the following chapter delves into 

the model of legal elasticity and the imperium and dominium relationship in colonial 

practice. In order to arrive at this point, the chapter has discussed the origins of imperium 

and dominium in Roman law and then chartered the growth of the model of legal 

elasticity and the imperium and dominium relationship.  
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Chapter 3 – Colonialism and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
I. Introduction 
 
This chapter applies the model of legal elasticity and the imperium and dominium 

relationship to the centuries-long phenomenon of colonization. While this entire period 

and the laws developed to support and perpetuate it are morally difficult to examine, it is 

nevertheless necessary to conduct such an examination because of the tremendous impact 

that colonization had in terms of the model of legal elasticity and the imperium and 

dominium relationship and in terms of how constructs of territory, sovereignty and 

statehood were derived.  

 
This chapter also highlights the obvious and subtle ways in which robust dominium was 

claimed and exerted in terms of territorial control by local populations in the colonies 

despite the presence of their colonizers. It also notes instances in which local colonial 

agents sought and obtained robust dominium for the territory they administered despite 

the continued robust imperium of the metropolitan state. More than demonstrating 

personal ambition or a sense of sympathy toward the local population, these occurrences 

also framed the ways in which local colonial populations understood their own dominium 

potentials in relation to the metropolitan state’s robust imperium. This set the stage for 

future efforts by colonial populations to seek robust dominium and the levels to which 

metropolitan states would apply legal elasticity before the colonial system snapped and 

the metropolitan state ceased, or altered, its colonizing activities and presence. 

 
Conceiving of colonization as a monolithic process is erroneous as a matter of law, policy 

and practice. Such a misconception also discounts the shifting imperium and dominium 

relationships that occurred over the course of nearly 500 years of history and the extent to 

which legal elasticity was necessary in order for the metropolitan state to remain in 

control of its territorial possessions. It also fails to elucidate the many forms of 

colonization that existed and the applicability of the model of legal elasticity and the 

imperium and dominium relationship to them. In order to remedy such issues, this thesis 

breaks colonization into temporal stages. This method of examination allows for a 
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comparison of the ways in which the model of legal elasticity and the imperium and 

dominium relationship applied across states and geographic regions. Since the majority of 

colonizing states used similar – if not the same – laws and practices throughout their 

colonization policies, this is an insightful method of examination.  

 
The first stage discusses the time segment from the first overseas forays of Portugal and 

Spain into the establishment of colonial bases through the year 1541. The latter year is 

significant because it marks the end of Portuguese and Spanish dominance of overseas 

colonization and the open profession of intent to colonize by other European states 

regardless of the religious authority that had purportedly been granted to the Portuguese 

and Spanish. This framed the ways in which the colonizers established the imperium and 

dominium relationship within their colonies, and namely in ways that were not as 

concerned with religion per se as with operating firm in the knowledge that they had 

unquestioned authority to do so. Application of the model of legal elasticity and the 

imperium and dominium relationship across this period allows a deeper understanding of 

the legal and societal boundaries in which the colonizing states were operating, 

particularly the dynamic between religious claims and legal practices. 

 
The second stage discusses the time segment between the first concerted entry of other 

European states into colonization in 1541 and 1848, when governments across Europe – 

and their legal constructions of colonies – changed dramatically. This period saw the 

entrance of many new European states into the world as colonizers, bringing with them a 

variety of laws and mores. Despite this, a series of common legal practices that defined 

the ways in which legal elasticity and the imperium and dominium relationship functioned 

and changed emerged during this period. Here, the application of the model of legal 

elasticity and the imperium and dominium relationship informs an understanding of the 

technical and political climates in which colonization operated throughout and how these 

in turn affected the legal elasticity of colonization practices. In particular, application of 

the model to the evolution in allowable constructions of the imperium and dominium 

relationship between state-based colonization and private, albeit state sanctioned, 

colonization provides an understanding of when there was some sense of legal hardening 

as well as the parameters of legal elasticity. 



! 53!

 
Finally, the third stage discusses the time segment between1848 and1914, ending with 

the commencement of World War I. During this stage, the identities and goals of 

colonizing states changed in dramatic ways as relatively new states in the international 

community attempted to strengthen their imperium and international standing through the 

acquisition of colonies. At the same time, perennial metropolitan states saw shifts in their 

own legal constructs of the relationship between the metropolitan state and its colonies. 

These shifts required legal elasticity and also attempted to relocate and strengthen at least 

some forms of dominium within the ambit of robust imperium. Application of the model 

of legal elasticity and the imperium and dominium relationship to this stage provides 

insights into an emerging dichotomy between established colonial states that generally 

were more amenable to legal elasticity and robust imperium, as well as increasingly 

robust dominium relationships, and new colonial states that tended to favor legal 

hardening and robust imperium and weak dominium relationships. 

  
At the outset of the colonization discussion, it should be established that this thesis and 

the model of legal elasticity and the imperium and dominium relationship focus on state 

sponsored, state organized or ultimately state endorsed acts and forms of colonialism. 

Thus, neither the thesis nor the mode of legal elasticity and the imperium and dominium 

relationship proposed in it attempt to address overseas programs for proselytizing by any 

particular religious group even if that group received some financial support from the 

state.  

 
II. Early Colonization and the Model of Legal Elasticity and the Imperium and Dominium 
Relationship 
 
This section covers the time period from the first overseas colonial endeavors taken by 

Portugal and Spain in the fifteenth century to 1541, when other European states expressed 

their intent not to respect the papal bulls upon which both Portugal and Spain had based 

their exclusive claims to colonizing authority.126 In practical parlance this meant that 

other states would begin colonization efforts in earnest. The emphasis in this section is 
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squarely on the colonial trends and undertakings of the Portuguese and Spanish, as they 

were the predominant agents of colonialism during the time period. 

 
It is important to highlight Portuguese and Spanish experiences in the realm of internal 

colonization on the Iberian Peninsula prior to discussing their external colonial activities. 

Portugal and Spain were among the few European colonizing states that had been the 

recent subject of colonial control as part of the Muslim-based Gharb al-Andalus area 

conquered in the eighth century.127 Within this system, legal pluralism was generally 

condoned and non-Muslim communities were allowed to adjudicate legal matters within 

their own communities provided they paid taxes for these freedoms.128 From this 

experience, the Portuguese and Spanish took practical lessons that informed many of 

their own future colonial laws and practices. As a result, they experienced the model of 

legal elasticity and the imperium and dominium relationship in a different sense than did 

future European colonizers. 

 
When the Portuguese and Spanish conquered territory in the Iberian Peninsula, they 

imposed the same forms of religious-based communal taxation requirements on the 

remaining non-Christian populations, while also allowing them to exercise juridical 

authority within their communities.129 Additionally, the Portuguese established a 

sophisticated system of judicial process and juridical control over all facets of law within 

the state at a state and local level – again, this would become important as a guide for 

colonial governance creation.130  

 
Thus, by the time the Portuguese and Spanish states undertook their first colonial 

endeavors, they had developed similar yet nuanced understandings of the legal elasticity 

of territorial control and the imperium and dominium relationship. Ultimately, these states 

would receive permission to divide the yet-to-be colonized world between themselves in 

the form of a papal bull and then enshrined this understanding in the 1494 Treaty of 
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Tordesillas.131 These treaty-based boundary lines were largely respected, and subsequent 

revisions to the treaty still honored the overall tenor of the papal bull.132 The duality of 

religious and state-based intent plays heavily in any assessment of Portuguese and 

Spanish colonial law and practices at this time. These states found themselves under the 

divine – and politically robust – imperium of the Catholic Church and in possession of 

robust imperium as colonizers, leading to a potential clash in law and policy that required 

legal elasticity.  

 
There were areas of divergence between the states in terms of colonial practices, however 

there were also many areas of coalescence. From the outset, there was a discernible trend 

toward the establishment of limited forts and trading posts as territories of overseas 

settlement.133 The commercial aspects of this were most often established through the 

granting of a monopoly over a certain trading area to a designated person or business.134 

The successes of the monopoly system were mixed, however it was highly successful in 

terms of developing territorial interests and outposts along the coast of West Africa.135 

Indeed, these successes were more influential on the Portuguese and began their creation 

of a largely trading post-focused empire.136 This trading post-focus was also the 

foundation for Portuguese settlement in and claimed rights over Brazil prior to its legal 

designation as a “royal colony” of Portugal in the face of increasing threats from other 

European colonial traders and states.137  

 
There were many forms of territorial takings by conquest throughout this phase of 

colonization. One prevalent form of conquest involved agents of a colonial power 

entering into agreements with local leaders of a territory and effectively taking title to 

that territory.138 In this situation, there was typically an agreement with the local leader to 

the effect that the colonizing state would protect them from outside threats and that the 
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local leader would retain some residual legal rights as well as certain governance rights 

regarding his own communities.139 The territory involved was, however, placed under the 

administration of a designated colonizer and was parceled out to other colonizers through 

leases that had the effect of being leases with the state.140 Another prevalent form of 

conquest involved a more violent set of circumstances – or at least the legitimate threat of 

violence – that resulted in a local leader directly transferring power and legal authority to 

the colonizing state and its agents.141  

 
A related but somewhat different form of territorial taking existed in the form of “treaties 

of friendship,” typically treaties between local leaders and colonial entities that left the 

local leader largely in place and allowed for relatively lax colonial government unless the 

area became difficult to control.142 In this system, local leaders generally retained much 

of their powers in terms of the local population and in terms of enforcing customary 

norms.143 The level of force used in order to obtain these treaties was dependent upon the 

value of the territory and the level of resistance to the colonizers.144 

 
To provide a legal and administrative system in which colonies would exist, the 

Portuguese created the Estado da India.145 The territories within the Estado da India were 

governed individually according to the terms of the agreement under which they came 

into the Portuguese orbit, although ultimate oversight was vested in an overarching 

governing administrative body based in Portugal.146 Generally, oversight of these 

territories tended toward laxity and a pluralistic view of local laws and customs provided 

these did not threaten the stability or fundamental legal systems of the colonizers, 

particularly in the Portuguese context.147 Within the territorial areas controlled by the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
139 Disney, “History of Portugal II,” supra note 133 at 71. 
140 Ibid at 71 – 75. 
141 See Lauren Benton, Law and Colonial Cultures: Legal Regimes in World History, 1400 – 1900 
(Cambridge: Cambridge University Press, 2002) at 81 – 82 [Benton, “Law & Colonial Cultures”]; John H 
Elliott, Empires of the Atlantic World: Britain and Spain in America 1492 – 1830 (New Haven: Yale 
University Press, 2006) at 4 – 5; Maurice Collis, Cortes & Montezuma (New York: New Directions Books, 
1954) at 21.  
142 Disney, “History of Portugal II,” supra note 133 at 133. 
143 Ibid at 138 – 139. 
144 Ibid at 133. 
145 Russell-Wood, supra note 138 at xvi. 
146 Disney, “History of Portugal II,” supra note 133 at 146. 
147 Russell-Wood, supra note 138 at xvi. 



! 57!

Estado da India were myriad religious and ethnic communities.148 Over time the various 

territories within the Estado da India were granted their own forms of legislative bodies 

that exercised the essential legislative functions that would be found within Portugal, 

albeit under the supervision of the larger Estado da India.149  

 
When a Spanish colonial administration had been established it would handle colonial 

governance as an extension of the crown’s authority.150 However, in instances where 

settlement occurred and there was no immediately created administration, there was a 

vacuum of authority.151 In Spanish practice, therefore, the monarchs would typically 

grant a “capitulation” to the captain or other chief officer of a colonial expedition, 

allowing him to take control of territory, begin the process of land distribution and 

perform standard administrative functions in the name of the crown.152 Once incorporated 

into the official legal system of Spanish colonization, however, a robust colonial 

administration subject to oversight from Spain would be placed in the area.153 

  
The legal definitions of and nomenclature for colonizers are telling for future relations 

and strife with the metropole and questions of the bounds of the concept of legal 

elasticity and the imperium and dominium relationship. While the issue was not as 

prevalent in Portugal, it took on early significance in the Spanish colonial setting. Indeed, 

the overall goals of Spanish colonial endeavors are telling in terms of the relationship 

cultivated toward territory. Spanish colonialism and its results were intended to be 

““empires of conquest.””154 There is perhaps no better method of illustrating the 

importance of conquest in the Spanish colonial plan than in the terminology used for 

those who were colonizers – “conquistadores.”155 It was only after their families had been 

present in the colonies for a generation or more that the terminology changed to make 
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these new generations into “settlers,”156 implying a subtle shift in the concept of colonial 

territories from those newly taken to those traditionally held.  

 
The development and use of leases and monopolies for exploration and trading rights 

became standard during this period, protecting the crown from the full financial risk of 

such undertakings. This highlights that as a general matter the Portuguese sought to use 

exploration and colonization as a means of promoting trade rather than as a more 

conquest-focused endeavor, while the Spanish tended to be more focused on permanent 

conquest rather than for solely trade-based gains. These forms of authority demonstrate 

that elasticity of state control was a necessary element of colonization from the first 

instance and that, while robust imperium was maintained throughout the colonial system, 

robust dominium could be granted or maintained without disturbance in the status of 

metropolitan territorial control in the colonies. Thus, the construct of imperium as being 

that control and command ability exercised by the colonizing state and dominium as 

being control and authority exercised subject to another’s imperium was preserved. 

 
The same was also true in the instances of treaties or agreements of “friendship.” As a 

matter of course, colonial areas founded through treaties or agreements of “friendship” 

with local leaders meant that these leaders were not displaced as much as they were 

converted into puppet-like leaders who largely maintained the ability to apply their own 

laws. There was overall an obvious pattern toward the quick establishment of a local 

administrative entity modeled on domestic entities and subject to a larger domestic 

overseer at home. Thus, legal and cultural pluralism was preserved to some extent and 

there was space for elasticity and at the very least weak yet firm dominium within the 

treaty or agreement of “friendship” context. 

 
Overall, both Portugal and Spain offer important lessons on the creation of European 

colonialism and the evolution of constructs of state control of territory in the colonies. In 

many ways, these two states were similar to each other and unique to other European 

states because they were both shaped by their experiences as colonies and the subsequent 

the Reconquest. Perhaps most importantly, both states prefaced their colonization 
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endeavors on the validity of papal bulls and treaty agreements that stemmed from them. 

Thus, their construction of colonization had a legal basis that future colonizers could not 

claim. There was also a sense of duality in this relationship that other states would not 

experience, in that Portugal and Spain were subject to the robust imperium of the divine – 

or the divine as exercised through the papacy – at the same time that they exerted robust 

imperium as colonizers. In this situation, application of the model of legal elasticity and 

the imperium and dominium relationship provides an understanding of how this duality 

could function, as legal elasticity allowed each state to hold robust dominium in one 

situation and robust imperium in the other situation.  

 
The realities of finance and government resulted in Portugal and Spain using several 

forms of colonization that demonstrated legal elasticity rather than legal hardening in 

terms of territorial control. Financial concerns resulted in the grant of exploration leases 

and monopolies to private individuals and businesses that undertook these endeavors in 

the name of the granting state. Trading posts stemmed from these grants of authority, 

resulting in the establishment of different colonies than those that were strictly based in 

religion. Applying the model of legal elasticity and the imperium and dominium 

relationship in this context reveals a situation in which legal elasticity was a vital part of 

establishing the parameters for each individual lease or monopoly grant. In this context, 

legal elasticity was supported by the exercise of robust imperium on the part of the 

granting state and also robust dominium on the part of the grant holders, who controlled 

the administration of these territories subject to the legal terms of the grant.  

 
The legal status and administration of territories received through treaties, and 

particularly through treaties of friendship, contain many similar elements when examined 

through the lens of the model of legal elasticity and the imperium and dominium 

relationship. Although the establishment of state-based administrative entities such as the 

Estado da India could have resulted in legal hardening and the weakening of dominium 

within each territory held, this generally was not the case. Typically, significant latitude 

was granted to the colonial administration within each territory by the state and also to 

local leaders in terms of administering laws and customs within their communities. Thus, 

application of the model of legal elasticity and the imperium and dominium relationship 
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to these forms of territorial administration and governance reveals a situation in which 

legal elasticity was in fact necessary for the establishment of functional relationships 

between state law and local law within the colonies. This legal elasticity was enabled 

through the retention of robust imperium and the allowance of robust dominium unless 

actions of the local population threatened to undermine the stability of state legal control. 

 
The exception to the general trend of legal elasticity supported by robust imperium and 

robust dominium was in the largely Spanish concept of an empire based on conquest 

rather than on settlement. This is an exception in that the language of conquest implied a 

hardened system of overwhelming the existing legal and territorial structures in place and 

imposing the overarching legal and territorial framework of the metropolitan state. In this 

system, the implication is that there was robust imperium and very weak dominium. 

Settlement, in contrast, does not necessarily imply the same level of usurpation of 

existing local laws and customs, and by implication would allow room for robust 

imperium and robust dominium. Even within this setting, however, application of the 

model of legal elasticity and the imperium and dominium relationship is insightful in that 

it establishes theoretical conditions in which legal elasticity constricts and results in legal 

hardening. 

 
Overseas colonization in the early stage was a response to changes and challenges from 

within Portugal and Spain once the Reconquest was complete, as well as to the new 

opportunities for growth and development that manifested themselves in papal grants of 

authority.  From these initial starting points, the system of colonization established by 

each state was such that it provided some space for legal elasticity and the assertion of 

strong – if not robust – dominium for the local population in terms of maintaining certain 

local laws and norms. This is in no way to insinuate that colonial practices during this 

time were respectful of the areas that were taken as colonies, particularly when they were 

taken with a largely religious motivation. However, these findings demonstrate that 

applying the model of legal elasticity and the imperium and dominium relationship to 

early colonial law and practice provides a lens through which to understand the legal 

policies and practices used.  
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III. Mid-Stage Colonization and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
The mid-stage colonization stage spans from 1541, when even Catholic states began to 

overtly challenge the sanctity of the papal bulls delegating colonial monopoly to Portugal 

and Spain, to 1848, when a rash of governmental upheavals and popular revolutions 

changed the face of European governance and, in turn, governance in the colonies.  This 

stage includes new colonizers, primarily Britain, France, the Netherlands and Russia, 

who undertook colonial projects and reinforced trends in the relationship between law 

and territory while at the same time introducing new practices into this relationship.  

 
During this time, the Spanish continued to develop their colonies, seeking to convert 

indigenous communities, extract and utilize natural resources, and create a settler-based 

colonial system in many locations.157 Their methodology and justification for doing so 

remained largely untouched as a matter of law. From 1580 – 1640, full Portuguese 

independence was suspended due to the merger of the crowns of Spain and Portugal.158 

Throughout this time, the Portuguese nominally maintained their overseas possessions 

and continued to make further colonial inroads in the Asian region, continuing to follow 

their established trend of seeking commercial ports and areas rather than creating large 

settlements.159  

 
In 1807, Portugal found itself confronted with invasion by Napoleon.160 The response to 

this was to relocate the Portuguese court to Brazil while the metropolitan territory was 

occupied.161 While this move did in fact protect the Portuguese monarchy, it set the world 

of colonization and colonial governance on its head in that the seat of power for the entire 

empire had been shifted to a colony.162 This opened the Brazilian colony to prestige and 

powers it had heretofore not known, allowed for the internationalization of trade from 

Brazil and the opening of markets, and altered the construct of empire between colony 
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and metropolis.163 From a political point of view, Brazil exerted power as a quasi-

metropole and also was able to earn pride of place and concomitant benefits from the 

Portuguese government. From a territorial view, this shift in metropole-colony 

relationship desanctified the myth of the elevated metropolis in that the Brazilian territory 

was equally functional for the purposes of metropolitan governance, proving that there 

was nothing that set Portuguese – or European for that matter – soil apart from colonial 

soil in terms of functional value.  

 
This moment of crisis and its aftermath represented a clear schism in metropole-colony 

identity as a matter of law and social construction. Examination through the model of 

legal elasticity and the imperium and dominium relationship, however, provides a clearer 

understanding. The flight of the Portuguese court from metropolitan Portugal to colonial 

Brazil is understandable through the lens of legal elasticity since the required geographic 

and societal boundaries of legal elasticity have the potential to be extremely broad. In this 

instance, legal elasticity is supported through a combination of retained robust imperium 

by the Portuguese governing system regardless where it was located and the increase in 

robust dominium exercised by the Brazilian colony itself.  

 
a. Colonial Justifications 
 
One of the underlying assumptions of the papal bulls was a belief in the powers of the 

papacy to issue such statements. This assumption was not shared by Protestant states, and 

even other Catholic states such as France were not comfortable with this assertion of 

power and temporal imperium on the part of the Church or the states which had 

benefitted from these grants of power. Thus, much energy was expended to generate 

alternate means of justification for overseas colonial endeavors. 

 
Early British authors came to rely heavily on legal ideas exported from Roman law, 

particularly those relating to the need to occupy territory as well as to simply make a 

nominal claim to it in order to assert valid possession and, therefore, legal title over the 
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territory.164 By using these arguments, it was asserted that, although Spain laid claim to 

all of North America under the terms of the papal bull, since it had not occupied large 

tracts of the claimed area it could not maintain effective title to them.165 This, then, 

rendered these territories res/terra nullius and open for the taking by subsequent states 

that would occupy them.166 Additionally, the British arguments regarding res nullius as 

applied against American Indian ownership of land echoed Vattel’s assertions that since 

the indigenous communities did not use the land to its fullest extent for cultivation they 

were not in true possession of it.167 Similarly, when the British arrived in Australia they 

declared that the land was terra nullius and open for settlement.168  Similarly, the French 

made ample use of the concept of res nullius to justify their colonial activities in what 

would become French America.169 The Russian government adopted the concept of terra 

nullius in terms of its own neighbor-focused colonizing practices by asserting that 

nomadic areas of the Steppe that were not permanently occupied were to be considered as 

terra nullius and subject to potential colonization.170  

 
Throughout the time period, the focus of legal justifications for colonization shifted from 

spreading a religious message and acting as of divine right to acting as a matter of 

historically established law. At least in theory this brought greater uniformity to the 

colonial system at the international level, although each state attempted to use 

constructions of res/terra nullius for territorial advantage. This shift toward res/terra 

nullius as a significant colonial justification itself demonstrates pragmatic legal elasticity 

in justifications for state control of territory, as well as the state’s robust imperium in 

crafting self-serving justifications for the taking of territory. At the same time, this type 

of robust imperium, which was used to subsume the existing holders of imperium in a 
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given territory, typically resulted in weak dominium as a matter of legal theory if not 

always practice.  

 
b. Corporations as Agents of Territorial Control  
 
During this period there was a dramatic rise in and place for government-chartered 

corporations as agents of colonization through increased territorial control and territorial 

span overseas. Overall, the relationship between these corporations and their home states 

was elastic as a matter of law and demonstrated the shifting nature of the imperium and 

dominium relationship.   

 
Regardless the state involved, a corporation was not a natural actor at law and needed 

state authorization, usually in the form of chartering, to undertake any form of territorial 

conquest or other activity.171 The goals and purposes of these corporations clustered 

around similar areas, namely to generate profit for individuals, to generate tax revenue 

for the state,172 and to create settlements in newly discovered or claimed territories.173 In 

addition to settlement, many corporations were granted specific monopolies over territory 

or natural resources to encourage exploration and exploitation of resources.174   

 
In addition to acquiring territory for the chartering state, corporations began to acquire 

territory for themselves.175 While this caused legal and diplomatic difficulties, it was a 

power granted to at least the most robust corporations within the terms of their original 

charters or charter renewals.176 Similarly, the ability of corporations to wage war was 

common for major corporate charter terms and was acted on by these corporations to 

advance territorial conquest and control.177 This led to issues of conflation between state 
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military entities and the private corporate militaries.178 Concomitant to this was the 

ability of powerful corporations to enter into treaties and diplomatic negotiations on 

behalf of the state that chartered them.179  

 
Some vagaries of law existed from the outset despite the parameters of state charters. The 

primary example of this related to the Dutch East India Company, legally established as a 

Dutch corporate entity, however not subject to Dutch extraterritorial jurisdiction or law 

per se for actions taken overseas.180 This resulted in an entire class of people working for 

or otherwise affiliated with the Dutch East India Company who existed and operated in a 

state of questionable legal status.181 A similar vacuum of law existed in the territories 

controlled by Hudson’s Bay Company in Canada, as British law was technically not 

extended to the area until it was officially included in the Dominion of Canada.182 

Further, the British East India Company established court systems within its territorial 

holdings, although the relationship of these courts and their decisions to English law was 

questionable.183  

 
From the outset, chartered corporations offered states an easy and affordable vehicle 

through which to enjoy the potential economic and diplomatic benefits of colonization 

with minimal financial and military risk. The allowance of corporations to undertake 

these forms of colonization itself demonstrates the applicability of the model of legal 

elasticity and the imperium and dominium relationship. The extensive state powers 

granted to chartered corporations and exercised by these corporations as private 

undertakings demonstrates the shift from robust imperium and weak dominium in the 

classical law based justifications for colonization to robust imperium and robust 

dominium in corporation administered colonies. At this point, states were largely willing 

to allow the accumulation of robust dominium in corporations because of the benefits to 
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the larger metropolitan community and the state itself. However, since these corporations 

were still legal persons subject to the jurisdiction of a state, the state maintained robust 

imperium over them. 

 
Corporations were thus essential tools in the extension of vast overseas empires that 

benefitted from their success. These corporations ultimately became victims of their own 

prominence, however, some by creating economic downturns at home and others by 

becoming so entrenched in the economy and apparatus of the state that they were 

identified as part of the state itself rather than as private entities. In either situation, there 

was a resurgence of state power and legal control over corporations and their territories 

toward the end of the mid-stage of colonization, bringing about the end of corporate 

agency as an untethered proxy for state agency in overseas territories and establishing 

that there were boundaries to the legal elasticity which had supported the use and growth 

of chartered corporations.  

 
A critical example of this was the Dutch East India Company. In the end, it was the failed 

attempt to ensure private profitability that caused the Dutch East India Company’s 1799 

bankruptcy and dissolution.184 When this happened, its territories were appropriated by 

the state as Dutch colonial property.185 In Britain, the East India Company (EIC) was 

embroiled in a long-standing argument with the crown regarding the true nature of the 

property interests it possessed in India.186 The EIC vehemently asserted that the treaty 

under which it acquired much of its territory from local Indian leaders had designated the 

EIC alone as the entity that would hold property rights.187 However, the crown 

increasingly argued that “since British subjects could only acquire territory on behalf of 

the Crown” the EIC’s position was erroneous.188 At the same time, wars and domestic 

financial concerns prompted many in Britain to see the EIC as the holder of important 

“national interests,” rendering the EIC subject to greater amounts of public scrutiny by 
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the late eighteenth century.189 This resulted in Parliamentary actions that eroded the 

EIC’s independence as a matter of law.190 The 1813 Charter Act subsequently confirmed 

that all territorial rights in India belonged solely to the British Crown.191 Less than fifty 

years later, the EIC was legislatively dissolved.192   

 
In the African context, the typical method of colonial acquisition of territory involved the 

execution of deeds between the tribe and the metropolitan state.193 Under the terms of the 

deeds, the state allowed a designated chartered corporation to use the land for certain 

purposes, such as the creation of trading centers.194 In some cases, this was accompanied 

by a series of transfers of land use rights from the state to the corporation, however there 

was no question that the ultimate holder of sovereignty over territory was the state.195 

Here, metropolitan states drew on earlier experiences with chartered corporations and 

established firmer boundaries in terms of territorial control and the state’s retained robust 

imperium power from the outset. 

 
Despite the popularity of corporations as agents of territorial acquisition during this stage, 

states were still active colonizing forces in their own right. Legal methods of colonization 

included the conclusion of formal treaties with local leaders, such as the Treaty of 

Waitangi between Britain and many Maori chiefs in New Zealand.196 They also included 

treaties concluded between colonizing states to resolve boundary and territorial 

differences peaceably rather than through sustained conflict.197 
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Frequently, the new states on the colonial scene were motivated by fears of becoming 

inferior powers in the European context if they failed to acquire territory overseas and 

expand their economic bases.198 The use of state-based chartered corporations was a 

pragmatic response to state desire to engage in colonization balanced against the inherent 

financial and military risks associated with colonial undertakings. Application of the 

model of legal elasticity and the imperium and dominium relationship reveals that legal 

elasticity was necessary, and easily granted, in order to achieve these state goals. While 

the state technically retained robust imperium over the chartered corporations and the 

territories they held – at least in the state viewpoint – it allowed the chartered 

corporations to exercise robust dominium in these territories. However, when the powers 

of the chartered corporations increased to the point where they were perceived as 

threatening the robust imperium of the state itself, states responded with a form of legal 

hardening. This was not systemic but rather targeted at chartered corporations that had 

generally been created at a time when the state was willing to concede more power to 

chartered corporations. Indeed, at the same time that legal hardening was used to rein in 

corporations such as the EIC, new chartered corporations were created by states, albeit 

with fewer powers and more restrictions. This can be seen as the somewhat 

circumscribed use of legal elasticity to foster continued colonization through the assertion 

of robust imperium over new territories and the ceding of robust dominium under the 

threat of weakening at the will of the state. At the same time, metropolitan states 

continued to engage in direct acts of colonization that reasserted their supremacy within 

the imperium and dominium relationship.  

 
c. Lost Colonies and Colonial Identities  
 
As colonists arrived in the colonies, they retained their identities from the metropole but 

also became connected with their new territories in different ways. Previous mention was 

made of the initial conception of Spanish colonists as conquerors first and settlers only 

after generations had established a connection to the territory. In opposition to that was 

the British concept of creating plantations on overseas territories and populating them 
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with settlers – a construction of colonialism that was more permanent in nature.199 

However, there were similarities that led to descendants of the original colonists seeing 

themselves as wronged by the metropolitan state because of legal differences imposed on 

them based on birthplace.200 In turn, these experiences informed revolutions that resulted 

in colonies breaking away and successfully asserting their own imperium in the 

international realm. 

 
Key to arguments between states and colonial populations was the idea of what laws 

should be applied in the colonies, and to the colonists, as well as whether colonies should 

be governed under separate codes that reflected the pluralistic legal systems which 

existed. 201 Additionally, issues of the status to be accorded children of the original 

colonists became highly contentious, as subsequent generations still tended to see 

themselves as, for example, Spanish or English, while those in the metropole tended not 

to view them as having equal citizenship status due to their birthplace.202 This is a phase 

where we see the metropolitan state becoming more defensive of its exclusivity by 

placing focus on the territory of the metropole for legitimacy as opposed to parentage.  

 
A further issue involved the establishment of distinctive colonial patterns of law and 

governance during times when the metropole was at war and unable to provide these 

services to the colonies. For example, the overall value of colonies to the French state – 

be it monarchical, revolutionary or democratic in orientation – waxed and waned during 

the course of French colonial history.203 As a result, the engagement of the state in its 

colonies fluctuated, leading to situations in which colonists were apt to create their own 

legal and governance institutions and to take responsibility for their own defense and 

supplies.204 This, in turn, fostered a sense of colonial identity that was unique to the 
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particular colony and also meant that, when metropolitan governments asserted greater 

power over the colonies, there were tensions between the metropole and the colonists.205  

 
The question of colonial identities presented a simmering crisis for metropolitan states 

throughout Europe. Application of the model of legal elasticity and the imperium and 

dominium relationship here indicates that the heart of the crisis was the challenge posed 

by differing views on how far legal elasticity could be taken until it resulted in breaks to 

the colonial system. These views were informed by alternate constructions of the 

imperium and dominium relationship in which the allowance of robust dominium would 

either result in weak imperium and undo the colonial system or would allow for 

continued robust imperium within a different view of the colonies themselves, thus 

preserving the colonial system. Ultimately, metropolitan states tended to opt for the 

reassertion of their superior status through legal hardening and attempts to weaken 

dominium in the colonies. This, in turn, pushed many colonial societies too far and 

resulted in revolution against the metropolitan state and assertions of colonial imperium 

as new state actors.  

 
d. Conclusions 
 
Taken as a whole, application of the model of legal elasticity and imperium and 

dominium relationship to mid-stage colonization demonstrates several iterations of 

territorial control over time. 

 
The colonial practices of the metropolitan states discussed share similarities and 

pronounced differences. Whether as a result of divine authorization or terra nullius, in 

the end metropolitan states agreed on the value of colonialism. These states also agreed – 

in practice if not theory – that legal elasticity on the part of the state and in its 

constructions of territorial control and the imperium and dominium relationship were key 

to establishing a colonial system of any sort. When attempting to craft theories of 

colonial justification, legal elasticity supported by a robust imperium and weak dominium 

relationship proved to be essential.  
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Metropolitan states engaged in many forms of colonial endeavors but nearly all used 

official charters to provide private corporations legal authorization to acquire territories 

and colonies. The exact terms of these charters may have differed, however they typically 

authorized the designated corporations to engage their own military forces for the 

protection of their missions and to claim newly found territories on behalf of the charter 

granting state. Additionally, chartered corporations typically had the ability to function as 

diplomatic actors, to bind the charter granting state through treaties and agreements and 

to engage in warfare. However, over time states became wary – if not outright jealous – 

of the power wielded by private corporate actors. Thus began a governmental and public 

sense of concern regarding the operations of these companies and their abilities to undo 

the legal, diplomatic and economic standing of the metropolitan regimes through their 

tactics. These concerns manifested themselves in legal hardening regarding the powers of 

chartered corporations and the continued existence of some of these corporations overall. 

This cycle of state/corporation relationship tested the boundaries of permissible legal 

elasticity before some form of legal hardening was necessary in order to maintain an 

imperium and dominium relationship in which robust imperium was guaranteed to the 

state. Although a measure of legal hardening was applied to early-formed corporations, 

metropolitan states continued to allow the creation of new corporations as colonial 

instruments. These corporations were subject to legal elasticity in terms of overall 

operations provided that they maintained a relationship in which robust imperium 

dominated the imperium and dominium relationship. 

 
Once overseas settlement colonies were established, they tended to produce second and 

third generations of elites who had been born in the colony but regarded themselves as 

citizens of the metropole. However, in nearly all situations the metropole, and 

metropolitan law, did not share the same view and regarded this group as second-class 

citizens. This, in turn, created resentment among the colony-born, who continued to 

assert their metropolitan identity and rights, whether it be Spanish, French or British. In 

most scenarios, the metropolitan response to this was to harden the concept of 

metropolitan identity and to confirm that territory was an essential link to identity, thus 

depriving those born in the colonies of their ability to assert a true claim to metropolitan 
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identity. Seeing this as a rejection of a rightful claim, the colonial-born began their own 

process of tying identity to territory, molding new constructs of identity in law and 

society that would ultimately cause them to assert political independence and become 

new states in the international system. This demonstrates the inherent tension in allowing 

elasticity of territorial control to harden quickly, as the reaction can be a backlash against 

the state that results in damage to the overall imperium and dominium relationship. 

 
IV. Late-Stage Colonization and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
Late-stage colonization is defined as the stage between 1848 and 1914. As noted 

previously, 1848 coincides with the often successful revolutionary movements 

throughout Europe and 1914 marks the beginning of World War I and a shift in the 

concepts of colonization in the metropolitan and international system. While Britain, 

France and Russia remained essential metropolitan states during this period, they were 

joined by new states, namely Germany, Japan and Italy. These new states sought out 

colonies for many reasons, central to all of them was a belief that colonies would advance 

their standing internally and as part of the international community. By this point, 

regardless the metropolitan state involved, the need to have a religious base for the 

justification of colonialism had been eroded, and instead it was necessary to have a legal, 

or sometimes quasi-moral, justification instead.206 

 
a. Corporations as Agents of Territorial Control  
 
Corporations were still used by metropolitan states throughout this period, albeit with 

different levels of legal control than they had previously been granted. This was 

particularly so in the British case, where corporations continued to be used as central 

pieces of state acquisition and governance of territory in Africa.207 Most often this 
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relationship was cemented through concession agreements that involved a local leader 

transferring the majority of his rights to govern a territory to a designated British 

corporation for a set period of time subject to extensive oversight by the British 

government.208 In these relationships, British law was generally to be applied within the 

territory however the local leaders retained the ability to implement local laws that 

related to the local population itself.209 In some instances, corporations were also used by 

the state as a gap-filler of sorts in their official relationships with other African states.210  

Metropolitan state laws regarding corporations engaged in colonial activities during this 

period were very much informed by the lessons of the mid-stage colonization stage in 

that they attempted to provide a balance between legal elasticity that was based on robust 

imperium and robust dominium relationship – a spur to the interests of potential corporate 

backers – and robust imperium and weakened dominium – a method of reining in the 

activities of corporations before they became a threat to the stability of the colonial 

system as a whole. The exact parameters of this balance varied based on the context and 

the needs of the metropolitan state. 

 
Throughout this time period, there was a notable shift in preferred methods of state 

territorial acquisition toward the use of protectorates rather than outright use of force and 

full acquisition of territory. This represented a subtle shift in language and legal 

constructs of the dependency relationship that had been created, although in fact the 
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majority of these agreements still had the effect of permanent transfer of territorial rights 

and control from local leaders to the metropolitan states.211 Other traditional forms of 

territorial acquisition such as cession and purchase agreements and treaties of friendship 

were also used.212  

 
These methods were traditional in the sense that many of them had been employed 

throughout the three stages of colonization, although in different locations and by a 

multitude of states. The variety of legal methods used for colonization reflected the place 

of legal elasticity in metropolitan and colonial law as well as the several options for 

balance in the imperium and dominium relationship provided that robust imperium was 

used as a foundation. 

 
b. Legal Status of Territory and Colonies 
 
In the mid-stage of colonization, legal status in the colonies tended to cluster around 

issues of citizenship and identity for colonists, particularly those in the elite who regarded 

themselves as citizens of the metropole. By the late-stage of colonization, however, there 

was a shift in focus to the legal status of the colonies themselves and how they were to 

function in relation to metropolitan identity. Concomitant to this were the essential issues 

of the aims of colonial administration and the legal instruments of colonial 

administration. These areas of legal and societal tension revealed important questions 

regarding the boundaries of legal elasticity and the imperium and dominium relationship 

as well as the place of the colonies in determining these boundaries.  
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Throughout the French colonial experience there was a palpable tension as to the status of 

the colonies in relationship to metropolitan France.213 In some instances, this 

metropolitan interest in the colonies was actually a way of transferring more power to the 

metropolitan government, such as the policy of rattachement under which most 

administrative decisions for colonies such as Algeria were transferred from the colonial 

governor-general to the designated metropolitan colonial authority.214 Throughout the 

course of French colonial history the concept of status of colonial territories and 

indigenous peoples changed constantly. The two leading philosophies on this topic were 

those of assimilation and association.215 Both of these theories must be viewed against the 

general assertion that colonialism was part of the French mission civilatrice,216 although 

both of these theories incorporated different aspects of the mission civilatrice in their core 

underpinnings and methodology.217 

 
Assimilation policies sought to incorporate indigenous colonial peoples into France as a 

matter of law, society and culture.218 This meant not only extending French culture and 

education to the colonies but also assimilating indigenous colonial populations into 

mainstream metropolitan France through legal measures such as providing a place for 

them in the French government, making them citizens of France and extending the terms 

of French laws to them.219 These proposals raised a fundamental tension as to what it 

meant to be French under this system and how to translate the legal, cultural and societal 
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practices that were traditional to many indigenous colonial peoples within the constructs 

of French citizenship and the French metropolitan entity.220  

 
The theory of association argued against attempting to fully incorporate indigenous 

colonial populations into metropolitan France.221 Instead, the theory of association sought 

to preserve and incorporate indigenous laws and systems in order to slowly assist in their 

development rather than incorporating them into the metropole.222 The ultimate goal was 

to create a political and territorial entity that was associated with metropolitan France 

rather than being made a part of it.223  

 
Regardless the theory used, this period saw an increased bureaucratization of colonial 

administration in France as well as in Britain. Each state used different forms of 

administrative assignment for colonial issues, however these differences were bridged by 

an increasing acknowledgment of the importance of centralized management.224 Once in 

possession of overseas colonies, the German government granted enormous legal powers 

to colonial administrators and officials, who were charged with creating and 

implementing laws and rules for the colonies since German metropolitan laws were not 

extended outside the metropole.225 This resulted in a lack of clear vision and policy for 

the German colonies as a matter of law and practice, making the implementation of laws 

and the treatment of indigenous communities, as well as the promotion of German 

interests, heavily dependent on the individuals associated with the administration of a 

particular colony. 

 
Debates regarding the relationship between metropole and colony throughout this period 

further highlight the importance of the model of legal elasticity and the robust imperium 

and robust dominium. Regardless the theory used, the core issues raised focused on the 

place of the metropolitan in the colonial and the colonial in the metropolitan that evinced 
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a robust legal quality in both systems. Naturally the greater power was in the 

metropolitan state in terms of law and the potential for the use of force, however these 

debates served to legitimate the concept of robust dominium in ways that were often 

unintended yet still legally and societally significant. 

 
Legal status became an essential area of tension in metropolitan states new and old and 

led to increasing use of colonial administration bodies to create a core of bureaucratized 

systems for addressing these tensions, regardless their overall success. The increasing 

bureaucratization of colonization itself suggests an element of legal hardening within the 

metropolitan state’s colonial legal and governance theories, as this implied a certain 

amount of uniformity between colonies and colonial theory. In reality, however, these 

administrations did not function uniformly, and were often ineffective on the ground, 

undermining the application of legal hardening in practice. As examples such as those 

from Germany suggest, the model of legal elasticity and the robust imperium and robust 

dominium relationship was still possible in the face of bureaucratization. 

 
c. Extraterritoriality 
 
In the nineteenth and early twentieth centuries, the predominant locations for the usage of 

extraterritoriality and extraterritorial jurisdiction by European states were in the Ottoman 

Empire, China and Japan.226 This concept of extraterritoriality and extraterritorial 

jurisdiction over foreign state nationals expanded over time conceptually and 

geographically.227  Conceptually, these ideas became more refined and were incorporated 

into a quasi-bureaucratic system that was responsible for administering the ex-patriot 

community of a particular state.  

 
Geographically, there were two forms of extraterritoriality. The first form was that of the 

legation or concession territory, the bounded area in which foreigners might live, operate, 

worship and police themselves separate from the legal system of the state in which they 
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were physically located.228 Initially established for the purposes of housing traders and 

allowing trade with foreigners to be conducted in a limited manner, these areas often 

underwent radical changes and became entire cities unto themselves.229 For example, the 

Chinese government experimented with allowing greater intermingling of foreign and 

domestic residents, however it became concerned at the impact that this would have on 

domestic citizens and so began to establish specific areas in which foreigners could 

reside.230 Foreign states were required to enter into lease agreements with the Chinese 

government for these areas and, thus, the territory was not officially ceded to them.231 

However, although this territory still legally remained part of China per se, there were 

specific clauses in the lease agreements that required the applicable foreign government 

to bar Chinese citizens from renting land in the leased territories.232  

 
The second form was the unbounded concept that foreigners would be subject to the laws 

and protections of the foreign state throughout the entirety of the host state’s territory.233 

Under this construction of extraterritoriality, it proved possible for the host state to 

overcome the asserted need for extraterritoriality to begin with if – and ultimately when – 

the host state reformed its legal system to the extent that it became normatively and 

administratively acceptable to the foreign states involved after reformation and 

modernization.234 

 
In terms of the content of extraterritorial law applied by many Western states, this law 

was not a simple copy of the legal regime found at home.235 Instead, some states 

developed legal systems specifically excluding certain metropolitan law rights and 

privileges for citizens living in the overseas territories.236 These laws were not typically 
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lenient on citizens in the overseas territories, particularly in terms of criminal law, and 

were geared toward discouraging bad behavior while away from the home.237 

 
The Chinese system of extraterritoriality would last until the 1920s.238 During this time, 

the Chinese government began to reform its legal system with the goal of modernizing it 

to Western standards, thus undermining the asserted need for extraterritoriality.239 The 

revolution of 1911 – 1912 interrupted these attempts at paced reform and the victories of 

the Nationalist forces in China ultimately resulted in most Western states renouncing 

extraterritorial jurisdiction, with many members of the ex-patriot communities leaving 

the geographically bounded areas of extraterritorial jurisdiction.240  

 
By the mid-eighteenth century, European states began to exert political, military and 

increasing economic power over the Ottomans.241 By the nineteenth century, another 

form of extraterritoriality emerged with respect to the Ottoman Empire, that of certain 

European states claiming to act as juridical protectors of various minority religious 

populations in the empire.242 This represented a significant legal change in that foreign 

states no longer sought to control and protect only their own nationals overseas. Finding 

itself under legal, political, and societal pressures that resulted from internal 

fragmentation and external attempts at control, the Ottoman Empire unilaterally declared 

that extraterritorial jurisdiction would end shortly before World War I.243  

 
Extraterritoriality represents the model of elastic territorial control and the imperium and 

dominium relationship at the level of the host state and the foreign state. At the host state 

level, although extraterritoriality came to be deeply distasteful to many as a symbol of 

inferiority, these states allowed for a more robust dominium within legation areas as a 

way of using foreign states for the economic benefit of the state as a whole. Thus, by 

applying legal elasticity to the system of territorial control – even if this was not 
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volitional – the host state found ways to balance the imperium and dominium relationship 

such that the state was not destroyed or made into a colony as a result.  

 
At the foreign state level, extraterritoriality filled a legal and political gap that resulted in 

otherwise difficult outcomes for the foreign state and diplomatic tensions with the host 

state. Without extraterritoriality, economic expansion on the part of foreign state citizens 

would either have left them completely within the control of the host state and resulted in 

diplomatic issues or would have resulted in attempts to make the host state a colonial 

possession to protect its citizens and economic interests. Neither of these options was 

politically or practically appealing in most instances, especially those involving powerful 

states such as China and the Ottoman Empire. As a result, extraterritoriality was a method 

through which foreign states could fill the gap. This gap filling quality would not have 

been available in the model of hardened territorial control due to the level of inflexibility 

that was typically generated as a result. 

 
d. Conclusion 
 
The late-stage of colonization can be characterized by the entrance of new metropolitan 

states at the same time that the existing metropolitan states began efforts to better define 

metropole-colony relations and to bureaucratize the metropole-colony relationship as a 

matter of law and administration. Despite this, the legal elasticity was essential for the 

functioning of colonial systems. 

 
The trend of metropolitan state use of corporations to implement many aspects of 

colonization continued during this stage, although again it was tempered by existing 

within the model of legal elasticity and the robust imperium and generally robust 

dominium that gave the metropolitan state greater control over the level of dominium 

exercised. The lessons of extremely powerful corporate colonial actors thus continued to 

inform this relationship. This was coupled with the use of traditionally used methods of 

direct territorial acquisition by the metropolitan state, such as treaties of cession and 

treaties of friendship, in which legal elasticity was a key component and was supported 

by a robust imperium and robust dominium relationship in which robust imperium was 

still acknowledged as the essential legal component.  
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The increase in metropolitan bureaucratization of the colonies did not result in legal 

hardening to the extent that would be imagined since the application of administration on 

the ground in the colonies was far from uniform. In this system, legal elasticity supported 

by the robust imperium and robust dominium relationship provided the framework in 

which the bulk of colonial administrations continued to function. Similarly, the different 

theories for framing metropole-colony legal and societal relations were diffuse however 

they coalesced around legal elasticity that was supported by robust imperium and robust 

dominium in the sense that these theories did not entirely seeks to subsume dominium but 

rather sought to create a mixture of different systems. 

 
At the same time, the lifespan of extraterritoriality and extraterritorial jurisdiction 

provides an example of legal elasticity that resulted from weakened (if not totally weak) 

imperium on the part of the host state and robust dominium on the part of the state 

exercising jurisdiction over the designated bounded area and/or over its citizens 

throughout the host state. These practices came to life during periods of change and 

challenge for both the host state and the state seeking to exercise jurisdiction and resulted 

in divergent yet similarly elastic systems of law and governance. 

 
V. Conclusion 
 
This chapter spanned five centuries of colonization, charting its growth and spread as a 

matter of law and practice, the shifts in colonial actors, practices, locations and 

methodologies that occurred throughout this time, and metropolitan shifts in the place of 

the colonies within the laws and identities of the metropolitan state and its citizens. All of 

these are key illustrations of the importance of legal elasticity and the imperium and 

dominium relationship in periods of growth, development, change and challenge to legal 

constructs of territory and territorial control.  

 
A discussion of “colonization” tends to assume that this was a monolithic act, created in a 

legal vacuum that lacked nuance and that remained static throughout stages of colonial 

activity and legal changes in the metropole. While certainly the conflating of all aspects 

of colonial undertakings into one general construct is understandable from a moral 
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perspective, to do so from a legal perspective ignores important developments in this 

relationship that have carried on past colonization and into modern day territorial 

constructs. 

 
Throughout the combined stages of this chapter, colonization has been demonstrated to 

have played an important role in defining the metropolitan legal and social identity, to 

say nothing of the myriad impacts that colonization had on definitions of legal and social 

identity used by local communities. This understanding would not have been possible in a 

model of hardened territorial control and the imperium and dominium relationship, or 

even in a model that emphasized legal hardening and the imperium and dominium 

relationship. Instead, application of the model of legal elasticity and the imperium and 

dominium relationship provides a lens through which to understand the role of the 

metropolitan state throughout these stages as well as the many instances in which the 

exercise of robust dominium on the part of local leaders and communities allowed at least 

some space for the preservation of their legal and cultural norms.  

 
A review of the forms of colonization used across states and stages indicates that these 

colonial undertakings, or the constructs of law they fostered, would not have been 

possible in a model of hardened territorial control and the imperium and dominium 

relationship. These forms of colonization ranged from conquest and occupation for 

military and/or commercial purposes to conquest and settlement to treaty agreements and 

cession to annexation to corporate control to protectorates – naming only the particularly 

popular methods – and yet there was little question as to the ability of the metropolitan 

regime to use any of these to craft colonial policies and holdings within the confines of 

existing metropolitan and international law.244 These many forms existed as a legally 

elastic response to the periods of growth, development, change and challenge to legal 

constructs of territory and territorial control in which they occurred. Perhaps 

inadvertently, the incorporation of legal elasticity also created spaces for local political 
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entities to exert control over their own populations in ways that were often similar to 

those employed in the Ottoman millet system. 

 
What emerged from colonization in toto was a system of territorial and metropolitan 

control that required elastic territorial control and the imperium and dominium 

relationship. Attempts to apply a more hardened model of territorial control would have 

yielded an entirely different system, as the legal, political and economic relationships 

fashioned would not have met the needs of the different states involved across such a 

broad spectrum of time. Further, the ability of metropolitan actors to understand the 

utility of these different forms of colonization and to deploy them in strategic ways and 

circumstances as the laws and political culture of the metropole allowed were made 

possible by using legal elasticity rather than within a system of legal hardening. 

 
Thus, by the beginning of World War I, the global understandings of territorial control 

and the forms it could take had been shaped by colonialism as much as colonialism had 

shaped the map of territorial holdings throughout the world. These relationships might 

change in the future, however the ways in which legal elasticity allowed such 

relationships to exist and develop would continue to exist and underpin the generally 

accepted constructions of territorial control and the imperium and dominium relationship. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



! 84!

Chapter 4 - Territory, Sovereignty, Statehood and the Model of Legal Elasticity and 
the Imperium and Dominium Relationship Post- World War I 

 
I. Introduction 
 
World War I brought change and upheaval to multiple facets of law, politics and society 

throughout metropolitan states, the colonies, and the colonial structure. From devastating 

new forms of weapons and warfare to changes in constructs of social standing to changes 

in legal, political and social ideas of citizenship and equality, World War I inaugurated a 

new era that was unfathomable when the bullets first rang out in June 1914.  

 
Among the changes brought by the war were changes in territorial control, the concept of 

how territory was to be divided at the end of the war, who would be in control of this 

division, and how territory and sovereignty would evolve in the future, particularly for 

former Ottoman and Germany territories. These changes did not organically occur at 

Versailles, Sevres or Lausanne, nor did they originate in the Paris Peace Conference, 

although many of them matured during the 1919 negotiations. Instead, they were 

traceable to wartime and the realities on the ground as well as work conducted by 

planning offices throughout Europe and in the United States. The war and the peace that 

followed were a dramatic periods of growth, development, change and challenge to legal 

constructs of territory and territorial control. 

 
After the war, the system of mandates created for administering former Ottoman and 

German territories was novel in its conception if not always in its application. The 

mandatory states were faced with changing concepts of territory and the impact of 

administering territory that was not technically within their full sovereignty. This was a 

different method of conceptualizing overseas territory for the metropole and also resulted 

in colonies being exposed to new potentials for independence from the metropole. At the 

same time, the mandate territories themselves were in a process of transition that often 

saw their borders changed to fit within the mindset of the mandatory state. The mandate 

territories were also learning how to adjust to their new place in the international law 

system, just as international law was learning how to adapt to the concept of mandate 

territories. Concomitant to this was the need to develop a method of outside oversight for 
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these areas, another innovation in the construct of the relationship between a state and the 

overseas territory it controlled. Application of the model of legal elasticity and the 

imperium and dominium relationship in this context is critical to providing overarching 

insights into how the mandate system worked. 

 
The development of the mandate system did not mean the end of new colonial 

possessions coming into existence, and indeed states that felt slighted by the Treaty of 

Versailles began a concerted effort at taking new colonial territories as compensation for 

their efforts or to prove their value to the international community. In the context of Italy 

and Japan this involved targeted overseas colonization efforts; in the German context, 

where the intent was to restore national prestige in the face of the despised Treaty of 

Versailles, new territorial takings were largely limited to the European continent.245  

 
Overall, World War I and the interwar years demonstrated the vital place of legal 

elasticity in territorial control. Throughout the conduct of war and of the peace, it was 

nearly impossible for states to use a hardened model of territorial control and the 

imperium and dominium relationship without risking severe internal damage and also 

international rebuke. The exceptions to this existed in Germany, Italy and Japan, and 

even then they did not remain unscathed in the international arena as a result of their 

actions. As previously discussed, these states already used the hardened territorial control 

model for internal and external colonization efforts in the decades prior to World War I.  

 
In the face of the mandate system, a new construct that was at once international in nature 

and a puzzle to the international community, legal elasticity was vital to navigating the 

uncertain terrain for mandatory states and mandate territories alike. Although definitions 

of the imperium and dominium relationship within the mandate system were complex to 
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craft they were also essential to support the functioning of the mandate system. At the 

same time, legal elasticity and the imperium and dominium relationship supported the 

existing colonial system. Indeed, some colonies were able to use the forms of legal 

elasticity at work in the mandate states as leverage in their own progress toward 

independence. 

 
II. Territory, War and the Model of Legal Elasticity and the Imperium and Dominium 
Relationship 
 
War came to the territories of the combatants in many different forms.  In the European 

metropolitan states territory was the subject of contest and occupation from the first 

instance and would change hands during the war.246 In the midst of the contest for 

territorial control at home, metropolitan states also sought to maintain control over their 

colonies and to use them for supplies and fighting forces. Early in the conflict, Ottoman 

territories began to fall and became sites of contest between the allied powers in addition 

to attempts by Ottoman forces to reassert control.247 Throughout the war, each side made 

a multitude of agreements and side-agreements with actors seeking to create their own 

independent or quasi-independent states at the end of the war, particularly within 

Ottoman territories.248 In war, territorial control stretched the boundaries of legal 

elasticity and the imperium and dominium relationship in many ways and directions. 

 
There were serious legal issues involved in administering and governing non-European 

areas once they fell to Allied forces during the war, particularly in terms of the status of 

these territories after the war was over.249 Even within European governments, there was 

a constant tension between those who favored complete annexation and incorporation of 

these territories into existing colonial structures, those who favored the creation of 

colonial protectorates in these territories, and those who favored national independence 

for the peoples in these territories.250 This inability to craft a central policy for handling 
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territory during the war, and the concomitant inability to craft a unified vision for after 

the war, was not only the doing of the Allied states but also of the many different groups 

within the Ottoman Empire.251 Seeing the prospect of their control by the Ottomans 

ending, these groups tended to jockey for attention and authority, espousing nationalist or 

other rhetoric without necessarily embracing such concepts as anything other than 

methods of gaining favored status from European states.  

 
After the United States became a late entrant in the war, its President, Woodrow Wilson, 

delivered a speech containing what have become universally referred to as the “Fourteen 

Points” that were to influence the peace when it was won.252 Through these, Wilson 

attempted to target colonization as the relic of a bygone era.253 This was among the more 

controversial elements of the Fourteen Points and would engender much debate and ill 

will at the Peace Conference.254 The Fourteen Points would also influence other Allies in 

their rhetoric regarding territorial status and the post-war division of territories.255 Within 

these diverse, diffuse, and often confused conditions emerged the construct of “self-

determination” that became both a key consideration and a hollow construct as a matter 

of law and territorial understanding.256  

 
Legal elasticity is an essential element in wartime, as the exigencies of combat and 

political planning have historically caused plans to shift or face collapsing. In the political 

machinations during World War I, it is easy to discern the importance of legal elasticity 

to territorial control and to the future construct of the state. While no one in London, 

Paris or Washington knew what the future would hold, there was universal acceptance 

that an Allied victory would necessarily result in the territorial dismantling of the 

Ottoman Empire and the Austro-Hungarian Empire, as well as alienation of German 
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overseas territories.257 The forms that the newly freed territories would take were 

unresolved, however it was clear that these issues could only be solved using legal 

elasticity in order to meet the demands of such a disparate group of territories and 

peoples. The extent that this post-war legal elasticity could stretch before it broke, 

however, was severely tested in the post-war Paris Peace Conference and subsequent 

negotiations of the Ottoman peace treaty.258 

 
The concept of territory during wartime as legally elastic is perhaps self-evident since 

territory constitutes the theatre of war. The same can be said of the shifting nature of the 

imperium and dominium relationship during wartime, as dominium often assumes 

primacy for some periods during which the holder of imperium is contested between the 

sides to the conflict. Applying the model of legal elasticity and the imperium and 

dominium relationship to the World War I context demonstrates the ways in which the 

war was a catalyst for change of the territorial basis for the international system and 

community until that point. What was different in the context of World War I was the 

persistent knowledge that the war would change accepted forms of territorial status as 

well as the holders of imperium over territory and that these changes could shift those 

who held dominium of any form into those who held imperium. In this way, the territorial 

changes and challenges presented by World War I differed from prior conflicts in that 

they would change the accepted standards of state practice and territorial identity.  

 
III. Bounding the Peace through the Lens of Model of Legal Elasticity and the Imperium 
and Dominium Relationship 
 
The end of hostilities had an important meaning for the soldiers involved firsthand in new 

and inhumane forms of combat. Many of these soldiers were indigenous citizens of the 

colonies, who would return home with a different sense of identity due to their wartime 

experiences. 259 These soldiers would start a trend of seeking a different legal relationship 

with the metropolitan states, one that recognized their role in defending the metropole 

and its colonial empire and rewarded it with more robust dominium and status. 260 In 
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many instances this feeling was mirrored by a larger colonial society, which viewed its 

involvement in the war as validating its status as part of metropolitan society rather than 

as a secondary overseas entity and in comparison to the robustness of colonial imperium. 

These issues impacted the war settlement treaties negotiations in myriad ways, perhaps 

most obviously in the place that Britain’s dominions held in the negotiation process and 

the mandate system.261 Legal elasticity was necessary in order for these ideas to be 

enunciated and for the state to attempt crafting methods of accommodating these ideas. 

 
At the same time, there was the essential issue of allocating swathes of territory – areas 

over which, in many instances, at least some of the victorious states had excised influence 

that amounted to quasi-colonization prior to the war.262 In addition to the sheer 

geographic complexities involved, issues of ensuring that territorial transfers did not 

result in genocidal acts due to inter-communal tensions, the rekindling of entrenched 

rivalries, and the creation of new states that could destabilize surrounding regions all had 

to be addressed.263 Although in many ways modeled on historic practices regarding treaty 

negotiation, the Paris Peace Conference was thus a different form of diplomacy that 

reflected the evolution of international law and territorial constructs.264 

 
When negotiations were underway, there was a clear dichotomy regarding territorial 

allocation and boundary creation for territories in Europe and those outside of it. The 

territories within Europe were either allocated to specific states or designated as “free” or 

internationalized zones.265 In addition to outright determinations of statehood and 

territorial boundaries, the Paris Peace Conference also created several Special Territorial 
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Commissions tasked with deciding particular territorial claims for which the Paris Peace 

Conference was unable to render a decision.266  

 
Yet even within newly created European states, there was a constant theme of often 

sizeable ethnic and national minority groups that continued to exist despite attempts at 

neutralizing these issues.267 Thus, territorial anomalies were reinforced in pockets of 

distinctive ethnic and other minority groups that often controlled the physical areas in 

which they lived although not the overall framework of the state. While those at the Paris 

Peace Conference tried to minimize such areas and potential issues, they in no way 

indicated that such territorial anomalies would create questions of sovereignty, sovereign 

rights, or authority in the states where they were located. Indeed, their inclusion seemed 

to be another aspect of legal elasticity and the imperium and dominium relationship 

sanctioned by the Paris Peace Conference. 

 
For territories outside continental Europe, self-governance, self-determination and 

statehood were not accepted as the appropriate course of action in the short term. 

However, unlike in prior practice, it was generally not acceptable for these territories to 

simply be awarded or annexed to victorious states as part of their sovereign 

jurisdiction.268 Instead, the resolution created at the Paris Peace Conference and 

enshrined in the Treaty of Versailles was the mandate system, under which these 

territories were divided into classifications based on their potential for self-governance 

and were awarded to different member states of the newly created League of Nations for 

the purposes of oversight and assistance in preparation for future self-government.269  

 
The background system and principles for the mandate system were established under 

article 22 of the Treaty of Versailles, providing  

[t]o those colonies and territories which as a consequence of the  
late war have ceased to be under the sovereignty of the States which  
formerly governed them and which are inhabited by peoples not yet  
able to stand by themselves under the strenuous conditions of the  
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modern world, there should be applied the principle that the well-being 
and development of such peoples form a sacred trust of civilisation and  
that securities for the performance of this trust should be embodied in this 
Covenant. The best method of giving practical effect to this principle is  
that the tutelage of such peoples should be entrusted to advanced nations  
who by reason of their resources, their experience or their geographical  
position can best undertake this responsibility, and who are willing to  
accept it, and that this tutelage should be exercised by them as Mandatories  
on behalf of the League.270  

Thus, the focus was shifted from the colonial administrative system of an individual 

metropolitan state to mandatory states under the supervision of the larger international 

community through the League of Nations.271 However, issues of day-to-day 

administration were still left largely to the discretion of the newly designated mandatory 

states.  

 
Under the scheme developed for administering the mandate territories, Class A mandates 

were comprised of  

certain communities formerly belonging to the Turkish Empire [that]  
have reached a stage of development where their existence as  
independent nations can be provisionally recognised subject to the  
rendering of administrative advice and assistance by a Mandatory until  
such time as they are able to stand alone. The wishes of these communities 
must be a principal consideration in the selection of the Mandatory.272  

 
Next were Class B mandates, occurring where  

other peoples, especially those of Central Africa, are at such a stage  
that the Mandatory must be responsible for the administration of the  
territory under conditions which will guarantee freedom of conscience  
and religion, subject only to the maintenance of public order and 
morals, the prohibition of abuses such as the slave trade, the arms  
traffic, and the liquor traffic, and the prevention of the establishment  
of fortifications or military and naval bases and of military training  
of the natives for other than police purposes and the defence of territory,  
and will also secure equal opportunities for the trade and commerce of 
other Members of the League.273  

 
Finally, Class C mandates were  

territories, such as South-West Africa and certain of the South Pacific  
Islands, which, owing to the sparseness of their population, or their  
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small size, or their remoteness from the centres of civilisation, or their 
geographical contiguity to the territory of the Mandatory, and other 
circumstances, can be best administered under the laws of the Mandatory  
as integral portions of its territory, subject to the safeguards above  
mentioned in the interests of the indigenous population.274  

 
The process of negotiating and implementing the war settlement treaties was legally and 

politically arduous. Within both spheres, the process could not have been completed 

without the model of legal elasticity and the imperium and dominium relationship. 

Settling borders in Europe was quite a difficult political process and legal elasticity was 

used in the creation of internationalized zones such as Danzig and Memel. While this 

solution might not have been fully satisfying to all involved in the negotiations, it 

demonstrated the ability to stretch the definition of what could be an independent 

territorial entity as a matter of international law. 

 
The most important examples of legal elasticity and the imperium and dominium 

relationship created through the post-war negotiations were, however, the mandate 

system and the mandate territories. The concept of the mandate system as a matter of law 

could not have worked in a hardened territorial control system with extremely robust 

imperium and weak dominium because the very nature of the mandate system required 

flexibility on the part of the administering states. Thus, the designation of different 

mandates according to their assessed viability for self-governance could not be 

accommodated in a system characterized by legal hardening and indeed required a system 

of legal elasticity. This was very much akin to the need for legal elasticity in colonization 

practices that resulted in the use of more than one mechanism for the acquisition of 

colonies. Similarly, legal elasticity in this context was supported by imperium and 

dominium relationships, although the parameters of these relationships varied depending 

on the mandate classification involved.  

 
IV. Mandate System and the Model of Legal Elasticity and the Imperium and Dominium 
Relationship 
 
While the mandates were provided for in the Treaty of Versailles, they were as a matter 

of law contracts that had to be entered into between the mandatory states and the 
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territories over which they were to exercise mandate control.275 Additionally, each of 

these agreements had to be submitted to and approved by the League of Nations.276 After 

this process was completed, the mandate system in place for a particular territory was 

then subject to non-binding oversight from by the Permanent Mandates Commission 

entity within the League of Nations.277  Class A mandates were split between French and 

British control.278 Class B mandates were also split largely between France and Britain, 

although Belgium also held some mandatory functions.279 In the African context, Class C 

mandates were administered by the South African dominion.280 In the Pacific, Class C 

mandates were split between Australia and New Zealand as dominion territory, with a 

small amount of authority also vested in Japan.281  

 
a. Class A Mandates 
 
In 1922, the mandate agreement between Britain and Iraq went into effect.282 More than 

anything, the agreement established the British role as providers of advice and guidance 

to the Iraqi monarch and his government as they transitioned the territory into a sovereign 

entity that would be ruled over by a Constituent Assembly as well as the monarchy.283 

The Iraqi mandate was one of the more successful mandates and ended in 1932, when the 

British and Iraqi governments agreed to the termination of the mandate as a matter of law 

and recognized Iraq as an independent state.284  
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Britain was granted a Class A mandate over Palestine, a territory which had been the 

subject of intense debate and planning before and during the war years, particularly in 

terms of the possibility of relocating Jewish populations to the area.285 At the outset, the 

mandate terms established that the British administration should act  

in favor of the establishment in Palestine of a national home for the  
Jewish people, it being clearly understood that nothing should be  
done which might prejudice the civil and religious rights of existing  
non-Jewish communities in Palestine.286  

As a recognition of the diverse communities and legal systems existing within the 

Palestinian territory, it was required that “the Mandatory shall be responsible for seeing 

that the judicial system established in Palestine shall assure to foreigners, as well as to 

natives, a complete guarantee of their rights. Respect for the personal status of the various 

peoples and communities and for their religious interests shall be fully guaranteed.”287 In 

this way, legal elasticity supported by robust imperium and robust dominium at the 

communal level was intended to serve as the bridge between Ottoman laws and 

governance systems and the ultimate goal of independence for the territory. 

 
Within the mandate territory, British administrators were faced with issues that plagued 

those attempting to craft coherent self-governing entities out of former Ottoman 

territories, namely issues associated with the legal and communal pluralism that had 

become the hallmark of Ottoman government.288 This was a challenge not only for those 

seeking to administer the territory and prepare it for self-government but also for the 

communities within the territory, which were faced with a drastically different system of 

law than they had previously functioned under and thus created a vacuum of legal 

identity for the territory they controlled.289 Over time the British slowly changed their 

policy of allowance of the continuing millet-styled legal and communal structures into a 

policy that established legal and cultural identity and rights based on shared concepts of 

ethnicity.290 The evolution of these practices can be seen as legal hardening to some 
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degree, although it was coupled with the intent to use hardened policies in a way that 

would result in robust dominium for the territory as a whole such that ultimately it could 

become independent and exercise robust imperium. 

 
French administration of the Syria and Lebanon mandates involved swift action to create 

multiple administrative districts within the mandate territory.291 There were notable 

protests and overt anti-French actions in the Syrian territories, resulting in the use of 

force at first, and then the promise of the mandate administration to grant the territory – 

with Lebanon as a separate territorial and political – independence in 1936.292 These 

agreements might have been preferable to the administration on the ground in the 

mandate, however the metropolitan French government subsequently refused to ratify 

them as binding law.293 In this instance, there was a clash between legal elasticity within 

the mandatory regime and legal hardening on the part of the metropolitan government. 

This can be seen as a clash between the robust imperium of the state and the robust 

dominium exercised by the mandatory government within the territory even though this 

was part of the same metropolitan government. This reveals the tensions within the 

mandate system from the perspective of the mandatory state. In addition, it demonstrates 

that despite such clashes and the attempts of the mandatory state to rein in expectations 

within the mandate, legal elasticity was essential for the fluid and evolving mandate 

system to function. 

 
While Class A mandates were intended to be the most governmentally advanced of the 

mandate territories, this does not mean that they could be governed with a uniform policy 

even by the same mandatory state. Indeed, Britain and France governed each of the Class 

A mandates with legal elasticity – particularly due to the entrenched millet-based system 

of governance and communal legal and societal identity that had been tradition aspects of 

Ottoman government in the region – and in terms of the robustness of the imperium and 
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dominium relationship, notably when decisions were made regarding the ability of the 

mandate territories to function as independent states.  

 
b. Class B Mandates 
 
There were many issues attendant in the creation and implementation of Class B 

mandates in what had formerly been German East Africa, including the very name of the 

territory itself.294 One of the most complex issues raised was the French assertion that 

mandates were not necessary for certain German colonial territories such as Togo and 

Cameroon, which they believed should be placed under their sovereign control rather 

than exist as mandates.295 Eventually, these issues were settled in favor of incorporating 

the contested territories into the mandate system.296 It is important to note these 

disagreements, however, because they indicate that legal elasticity was vital to the 

construction of the mandate system after the Treaty of Versailles.  

 
Under the terms of the British Mandate for the Tanganyika Territory, “the Mandatory 

shall be responsible for the peace, order and good government of the territory, and shall 

undertake to promote to the utmost the material and moral well-being and social progress 

of its inhabitants. The Mandatory shall have full powers of legislation and 

administration.”297 Similar terms were used for the British Mandate for Togo and 

Cameroon, although that mandate contained far more expansive terms regarding 

administration of the territory.298 Specifically, the Mandate for Togo and Cameroon 

provided that the territory was to be administered “in accordance with the laws of the 

Mandatory as an integral part of his territory and subject to the above provisions. The 

Mandatory shall therefore be at liberty to apply his laws to the territory under the 

mandate subject to the modifications required by local conditions.”299 These terms 

underscore the tensions felt by the mandatory states in terms of how mandate territories 

were to be conceived of within the framework of their traditional metropolitan and 
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colonial territory dichotomy. Such terms indicate the importance of legal elasticity that 

was supported by robust imperium – even if this was a different construct of imperium 

than that used in the colonies – and increasingly robust dominium. 

 
Part of the essential differences between mandate territories and colonies in Britain and 

France involved the bureaucratic machinery responsible, as these eventually became 

separate entities with separate motivating philosophies.300 This was reflected in the 

creation of new forms of law and administrative rules for the mandates as opposed to 

those used in the colonies.301 As a mandatory state, the French government tended to 

provide greater legal rights to citizens of mandate territories than to citizens of French 

colonies.302 Similar dichotomies existed within the British legal system as well.303  

 
Applying the model of legal elasticity and the imperium and dominium relationship to 

Class B mandates demonstrates that legal elasticity supported by the imperium and 

dominium relationship was necessary for the mandate system to function. The legal 

elasticity used was different than in Class A mandates, however, since there was the 

potential for greater mandatory state governance and assertions of control in Class B 

mandates. In this scenario, the parameters of legal elasticity were tighter than those in 

Class A mandates and support was centered on the robust imperium and weak dominium 

relationship that was intended to change over a significant period of time. 

 
c. Class C Mandates 
 
In the Pacific, the Class C mandates were technically agreed to by the British government 

acting on behalf of the Australian and New Zealand dominion governments that would 

carry out the functions of a mandatory state.304 The vast difference between the terms of 

Class A, B and C mandate agreements was palpable from the very outset in the terms of 

these agreements. The New Guinea agreement providing that  
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the Mandatory shall have full power of administration and legislation  
over the territory subject to the present Mandate as an integral portion  
of the Commonwealth of Australia, and may apply the laws of the 
Commonwealth of Australia to the territory, subject to such local  
modifications as circumstances may require”305 

is a quintessential example of these differences in mandates and was used in the other 

British dominion-administered Pacific mandate territories.306 The Japanese mandate for 

former German territories in the Pacific included the same language.307 In Africa, the 

British government undertook the mandate for Southwest Africa on behalf of the 

government of South Africa in an agreement with the same terms and requirements.308 

Ultimately, this would become the scene of several international arguments regarding the 

use of mandatory power, particularly in the years after World War II.309 

 
Class C mandates were in many ways the least elastic in that the mandatory state retained 

the most extensive ability to use existing laws and rules in the metropole for mandate 

governance. At the same time, the presumption of governmental inability on the part of 

the mandate territory required Class C mandate holders to administer the area far more 

closely than Class A or even Class B mandates. Class C mandates required legal 

elasticity supported by the robust imperium and weak dominium relationship. Unlike in 

contexts such as colonization, it was intended that the dominium relationship would shift 

from weak to robust under the oversight of the mandatory state. This necessitated legal 

elasticity in the conception and administration of these territories as non-colonial and yet 

non-metropolitan entities. 
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V. New Colonialisms and the Model of Legal Elasticity and the Imperium and Dominium 
Relationship 
 
The 1933 election of the Nazi regime in Germany brought with it severe impacts for 

Germans themselves, continental Europe, overseas Germans and the League of 

Nations.310 At the League of Nations level, the election was followed by German 

withdrawal of membership and renunciation of obligations.311 The impact on colonialism 

was immediate in that the official justifications for withdrawal targeted the loss of 

German colonies under the Treaty of Versailles and stressed German overseas colonies 

were necessary to the health of the nation.312  

 
Germany began its territorial conquests when it reoccupied the Rhineland in direct 

violation of the terms of the Treaty of Versailles.313 As with overseas colonies, the 

arguments offered for this occupation centered on the inherent rights of Germany to the 

territory and on the impropriety of it being stripped through the Treaty of Versailles.314 

Another threat to the stability of the League of Nations came from the Italian proposal to 

make Ethiopia, a legally recognized state and League of Nations member, into a mandate 

territory under Italian control.315 This proposal was rejected on many levels, not the least 

because it attempted to revoke the sovereignty of a legally recognized state and place it at 

the disposal of another state.316 Undeterred, the Italian regime proceeded to invade and 

conquer Ethiopia in 1936 and withdrew from the League of Nations in 1938.317  

 
Prior to, during and after World War I, the Chinese government was in a state of disarray 

following the overthrow of the monarchy.318 China’s legal and political instability was of 

particular interest to Japan before the war and was perhaps more so after the war, when 

Japan believed it had been slighted by the Treaty of Versailles because it had not been 
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allowed to take possession of territories in China.319 By the 1930s, the Japanese 

conception of their relationships within the Asian region began to coalesce around the 

idea of “co-prosperity,” through which Japan would be the leader over the interests of 

other states in the region that would benefit economically from this relationship.320 The 

lynchpin to this concept was Manchuria, over which Japan asserted many claims and 

interests and which the Japanese legal and political community came to identify as a 

separate territorial and legal entity from China.321 These goals were achieved through 

military force in 1932 and the territorial and governance entity known as Manchukuo was 

officially established in Manchuria.322 Over time, the laws and juridical structures in 

Manchukuo were transitioned from the traditional Chinese laws in effect at the time to 

Japanese based concepts and strictures.323 This was accompanied by governmental and 

societal changes that were made in other Japanese colonial territories, as well as the 

creation of a near military state in many respects, one that was under the authority of a 

governor with exhaustive powers.324  

 
Following World War I, the Japanese began to exert a more visible and controlling 

military presence in Korea and Taiwan.325 Throughout the interwar period, there was a 

debate in metropolitan Japan as to how far assimilation of colonial populations, 

particularly those in Korea and Taiwan, should be taken.326 This met with mixed results 

and was often accompanied by the use of force to compel assimilation and cooperation on 
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the part of the indigenous communities.327 At the end of the interwar period, and 

throughout the early years of World War II, Japan instituted a more targeted 

assimilationist policy in Taiwan and Korea, although this was aimed at social integration 

and identity building rather than the creation of colonial peoples that were legally or 

politically on par with those in the metropole.328 

 
During the interwar period, states that had previously been viewed as second class states, 

notably Italy and Japan but also Germany after the war, saw opportunities for growth and 

development as well as change and challenge for themselves and the larger international 

system of territorial control and sovereignty. These states responded to the crisis of 

perceived maltreatment in the Treaty of Versailles and the domestic challenges that 

stemmed from World War I by adopting new patterns of colonization and colonialisms.  

 
The new colonialisms of the interwar years were generally examples of hardened 

territorial control and an inflexibly robust imperium that allowed only weak dominium in 

the colonial territories. In many ways, this was entirely new in terms of the metropole – 

colony relationship, even among far more entrenched colonizing states in the 

international system. Indeed, the new colonialisms were seemingly far more focused on 

imposing robust imperium without seeking a dominium balance due to the role of 

ideology in their colonial undertakings rather than more traditional colonial justifications 

such as profit and economic protection. However, these relationships can be seen as a 

natural outgrowth of German, Japanese and Italian colonial practices prior to World War 

I. These practices were also hardened and lacked the legal elasticity as well as an attempt 

to create a balanced imperium and dominium relationship that characterized entrenched 

colonizing states such as Britain and France. Thus, in the new colonialisms of the 

interwar years we see a continuation of these hardened regimes of territorial control and, 

concomitantly, hardened regimes of state control.  
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VI. Conclusion 
 
In addition to the territorial and sovereignty-based impacts of the mandate systems on the 

mandate territories, it must be noted that the mandates had a distinct impact on the 

mandatory states and their colonies. Throughout World War I, particularly prior to the 

entrance of the United States, the main Allied powers intended to create a post-war 

system in which German overseas territories and the territories of the Ottoman Empire 

outside of Turkey were divided and annexed directly to the victors. These plans were 

built on the entrenchment of Britain and France in colonialism, as well as the many years 

of influence these states had exerted on particularly Ottoman territories prior to the war 

through of extraterritoriality, alliances with various religious groups, and trade and 

commerce.  

 
The entrance of the United States in the conflict required a changed tenor in at least overt 

discussions of how to handle these territories in light of the principles enunciated in the 

Fourteen Points. As an end result, the primary European Allies became mandatory states 

within the newly created and legally nebulous mandate system. It is perhaps easy to see 

the impact of this on thwarted political and economic plans for the future of Britain and 

France. What is more important, however, is to examine what the status of being a 

mandatory state did to the construct of territory – and overseas territory in particular – 

within the mandatory state itself.  

 
The mandates were not colonies, and this created a strange dichotomy for mandatory 

states that were administering colonies on one hand and mandates on the other. In some 

ways, colonies were superior territorial entities because they were part of a defined state 

that administered them and incorporated them into its sovereign governing structure. On 

the other hand, territory that was separated by nothing more than a border was now 

subject to greater freedom and civil rights allowances – in the mandate states – as 

opposed to those that were used and guaranteed in the colonies. Thus, to the colonial 

sense of understanding, the dichotomy could easily be viewed as troublesome. The same 

troubles plagued metropolitan administrators. In order to reconcile these forms of 

territorial control and governance, it was essential that metropolitan states that were also 
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mandatory states utilize legal elasticity that was supported by a balanced imperium and 

dominium relationship. To do otherwise would have resulted in the implementation of 

territorial controls that either were so robust in terms of dominium that they resulted in 

weak imperium – by implementing the standards expected for the mandate states in all 

colonies – or so robust in terms of imperium that they resulted in a weak dominium – by 

implementing the standards used for colonies to mandate territories. Even in the latter 

situation, it would have been difficult for the metropolitan states to craft a hardened form 

of territorial control given that they used multiple forms of territorial control throughout 

the colonies themselves. 

 
The emergence of new colonialisms during this period was marked by the use of 

hardened territorial control and an imperium and dominium relationship characterized by 

the assertion of robust imperium over colonies that were granted a very weak dominium. 

However, the legal hardening implemented during the interwar years was to become 

excessive and inspire dissent among the colonized that sought to exercise greater 

dominium if not imperium. 

 
The interwar years were characterized by uncertainty and upheaval in the legal, political 

and societal contexts. They offered immense changes and challenges to states and 

individuals alike, and also offered the potential for growth and development in terms of 

legal mores regarding territorial control in the form of anti-colonization undertakings. At 

the same time, this was the period during which other members of the international 

community began to embrace a hardened form of territorial control and colonial 

expansion. Applied to the mandate system as a whole, the legal elasticity of the period 

was supported by a robust imperium and moderately robust dominium relationship, 

although some mandates experienced weaker dominium than others. Overall, application 

of the model of legal elasticity and the imperium and dominium relationship to the 

response to World War I and the years that followed it demonstrates that legal elasticity 

was essential even for systems that began to harden, as they stretched legal elasticity as 

the boundary beyond which they would not go in future legal and political relations. 
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Chapter 5 – Territory, Sovereignty, Statehood and the Model of Legal Elasticity and 
the Imperium and Dominium Relationship Post-World War II 

 
I. Introduction 
 
World War II permanently altered the international system at the state and societal level. 

Legal and political power structures changed, senses of identity and place were forever 

upended, and constructs of allowable force and the place of the international community 

in policing the use of state force were relocated.  

 
World War I was a global war in the sense that there was combat in Europe, in the 

vestiges of the Ottoman Empire, and briefly in areas such as the German African 

colonies. What gave it a truly global nature was not the number of territories involved but 

the presence of nearly all colonial populations in the war effort. While certainly the same 

was true of World War II in terms of the involvement of colonial and mandate state 

populations, this was a more geographically expansive conflict, one that left very few 

areas untouched. 

 
The war settlement agreements for World War I were negotiated amidst a tense Paris 

Peace Conference set against overall coalescence on the part of the major allies to 

implement the agreements once they were complete. In contrast, World War II saw 

cracks in the relationships between the Allies emerge early on and become more 

entrenched as a matter of law and political philosophy. The result was the creation of war 

settlement agreements that were in many cases difficult to enforce due to the tensions 

between the Allies, such as those relating to Germany.  

 
When the war settlement agreements were created for World War I, two of the three key 

defeated states no longer existed as such, and the remaining German state was thought to 

be capable of governing itself subject to the terms of the Treaty of Versailles. In contrast, 

at the end of World War II the defeated states continued to exist, although the loss of 

their governing systems and the devastation caused by the war resulted in questions as to 

their ability for self-government in the short term. The result of this was the temporary 

use of military governance or governance through Allied committees until the legal and 

political situations were considered sufficient for self-governance. 
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As part of World War II’s upheaval, constructs of territory, sovereignty and statehood 

also changed, necessarily incorporating elastic territorial control. The period after World 

War II saw an increase in the importance of decolonization and the turning of former 

mandate territories into independent states. In itself, this represented a break with the 

trends of international acceptance of territorial conquests and with acceptance of 

metropolitan arguments regarding the importance of colonization.  

 
Additionally, decolonization provided many important steps in the current status of 

territory in relationship to sovereignty and statehood, steps that are essential to 

understanding how and why absolute control and sovereignty over territory is elastic in 

the modern construction of territorial control and the imperium and dominium 

relationship and, concomitantly, sovereignty and statehood. For all of these reasons, this 

was a period of growth, development, change and challenge to legal constructs of 

territory and territorial control. Applying the model of legal elasticity and the imperium 

and dominium relationship to this period of incertitude provides insights into how these 

issues were handled in a way that builds on past legal constructs of territorial control 

while also breaking new ground based on the legal and political conditions of the time. 

 
II. Territory, War and the Model of Legal Elasticity and the Imperium and Dominium 
Relationship 
 
World War II began in different ways on different continents. In Europe, it officially 

began in 1939 with the German takeover of Poland and the subsequent declarations of 

war by Britain and France.329 In Asia, it began in 1937 with the war between Japan and 

China and spread outward as Japan sought to expand its territorial holdings and the scope 

of the Greater East Asia Co-Prosperity Sphere.330 From the outset of the war, despite 

arguments that the mandate territories should not be involved in the conflict, it was clear 

that these territories would be part of the war efforts and sites of contestation.331 In 

addition, it became clear that the war could result in the alteration of the legal 
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classification of mandates within a metropolitan state’s structure for the duration of the 

war, as well as the imposition of new laws by the mandatory state during wartime.332 This 

was in itself an example of legal hardening during wartime, supported by increasingly 

robust imperium and weakened dominium. 

 
The duality of the metropole/colony and mandatory state/mandate territory relationship in 

the conflict was highlighted by the fall of France to Nazi forces and the installation of the 

Vichy metropolitan government, placing French colonies and mandate territories under 

Vichy control.333 This fact alone brought the war to French overseas territories. 

Throughout the course of the war, many colonies and mandate territories switched 

allegiances to the Free French government.334 What is interesting is that decisions 

regarding allegiances were made by a colonial or mandate territory leader, typically a 

governor,335 thus giving these colonies and territories and their leaders a new sense of 

power and independence from the metropole. This also vested them with additional ideas 

of control over and rights to territory. As was seen in the mid-stage of colonization, 

situations in which conflict interrupts the metropole’s established governmental function 

and causes the colony to engage in increased self-government is an example of at least 

temporary legal elasticity that is supported by a shift to a weakened imperium and robust 

dominium relationship. As was also seen in the mid-stage of colonialism, metropolitan 

efforts to impose legal hardening in the colonies at the end of the conflict are often met 

with challenges and this was to be the case in the aftermath of World War II as well.  

 
In Asia and the Pacific, the focus of the Japanese wartime government shifted from 

securing Manchuria and other parts of China to expanding territorial control throughout 

the Pacific region.336 This was made easier by the vulnerability of European colonies in 

the region that had been affiliated with a metropolitan regime deposed by the Nazi 
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government.337 Eventually, some areas were allowed to enter into formal agreements with 

the Japanese government that granted them measures of independence in exchange for 

continued political and military support and assistance to the Japanese state.338 However, 

the general pattern was for direct Japanese military control over the territories it held, 

with limited involvement of local communities in some but not all instances.339 For 

preexisting Japanese colonies and protectorates the war had many impacts. In Korea, 

there was an official act making Korean territory part of Japan proper, thus removing its 

colonial status and shifting the administrative entities that oversaw it.340 Among other 

implications, this resulted in a more concerted effort to do away with the vestiges of 

Korean culture and tradition in order to create cultural uniformity with Japan.341 

Throughout the war, Japanese colonial policy continued to stress legal hardening that was 

supported by robust imperium and weakened dominium. When measures of independence 

were granted to some territories, they were still subject to hardened territorial control in 

that independence came with residual obligations to Japan and with the knowledge that 

the territories involved could be retaken by the Japanese. 

 
Just as the war changed the lives and outlooks of those in Europe and Asia so too did it 

change the lives and outlooks of those in the colonies and the mandate states. What began 

at the end of World War I as a belief that those who had fought for the metropole should 

have greater standing and value as a matter of law rapidly grew into a belief that colonies 

and/or mandates should have greater legal autonomy altogether.  

 
Throughout the conduct of the war, there was a practical legal elasticity in that colonies 

and mandate territories were lost – and sometimes regained – by metropolitan states. 

There was also the practicality of the colonial and mandate territories existing in an 

elastic situation in which they essentially lost the metropole to enemy forces and were 
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then required to decide whether to surrender or mount resistance efforts. In many French 

colonies and mandate territories, the initial decision to accept control by the metropolitan 

Vichy government changed over time to overt and covert stances against the Vichy 

government, resulting in territories loyal to a deposed government. As a result of these 

situations, the true nature of legal elasticity emerged in that there was still a sense of 

loyalty to and willingness to be under the control of a particular metropolitan state, at 

least to a point.  

 
III. Bounding the Peace through the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
In 1941, the United States and Britain issued the Atlantic Charter to reaffirm the general 

principles upon which the Allies fought and their goals for the post-war years.342  

Included in the terms of the Atlantic Charter was language somewhat similar to the 

Fourteen Points providing that both states “seek no aggrandizement, territorial or 

otherwise,”343 “desire to see no territorial changes that do not accord with the freely 

expressed wishes of the peoples concerned,”344 and “respect the right of all peoples to 

choose the form of government under which they will live; and they wish to see 

sovereign rights and self-government restored to those who have been forcibly deprived 

of them.”345 As in World War I, the Allies took these terms to mean different things, with 

Roosevelt advocating for a broader definition of self-determination and its relationship to 

empire than Churchill.346 Ultimately, however, the discussions and legal instruments that 

most impacted on the concept of territory, sovereignty and statehood were the war 

settlement agreements and the Charter of the United Nations.  

 
The terms of post-war occupation and governance for Germany established in the 1945 

Potsdam Agreement reflected the military and practical reality of the German territory 
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being occupied by the Allies in zones.347 The ultimate authority within the German 

territory was to be a combined council of designated military commanders from each 

Allied state’s zone.348 The underlying goal of these administrations was guaranteeing 

order while at the same time ensuring that the machinery of Nazism was dismantled and 

publicly discredited.349 At heart, much of the Potsdam Agreement was an open 

relationship between Britain, the Soviet Union, and the United States, one in which it was 

envisioned that issues of territorial governance would eventually be handled amicably 

and that this situation would terminate at a certain point in the future when Germany was 

ready to regain full legal control of its territory.350 However, as a result of the 

confrontation between East and West in the years following the Potsdam Agreement this 

did not occur. Instead, the German state was divided into East and West, and the City of 

Berlin became a territorial island that provoked disputes between the former allies.351 

Forty-five years after the Potsdam Agreement, the final treaty relating to Germany was 

agreed to in 1990 after Germans had voted in favor of reunification and establishing a 

centralized territorial unit under the rubric of exercising the German right to self-

determination.352  

 
The war settlement agreement with Japan was formalized in the 1951 Treaty of San 

Francisco.353 By this time, Japan had surrendered and was being governed through an 

American military administration.354 The treaty ensured that the Allied states recognized 

Japanese territorial sovereignty while Japan explicitly renounced claims to territories it 

had taken as colonial possessions or occupied during the war, including territories it 
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claimed through the League of Nations mandate.355 The intension of the treaty was for 

this system of governance to continue on until the Japanese government was functional 

again.356 

 
Separate war settlement treaties were entered into with Bulgaria, Finland, Hungary, Italy, 

and Romania, states initially allied with the Axis powers that entered into armistice 

instruments with the Allies before the end of the war.357 An essential part of these 

agreements was that they settled the borders of the signatory states as well as other 

contested borders in the area.358 Under the terms of the war settlement agreement with 

Italy, Italian colonial possessions were renounced and the combination of Britain, the 

Soviet Union and the United States were to determine the future of these territories.359 

During the war, Ethiopia’s sovereignty and independence had been reestablished and 

recognized by the British government after it was liberated from Italian control in 1943, 

thus it was not part of the war settlement agreements except to the extent that Italy was 

required to renounce any claims to it.360 

 
Following the surrender or capitulation of Axis and former Axis powers, the Allies were 

faced with the issue of how to govern and administer the territories over which they now 

had nominal control.361 In 1943, the Allied powers addressed this issue through 

governing commissions.362 These commissions were responsible for maintaining order 
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throughout the appropriate territory as well as for political matters with the territory.363 In 

Italy, the committee functioned through the 1947 Italian war settlement agreement.364 

The committees for Bulgaria, Hungary and Romania functioned until the terms of war 

settlement agreements had been ratified.365 

 
The 1945 Charter of the United Nations created a new international organization to 

replace the League of Nations. As with its predecessor, one of the central goals of the 

United Nations was – and continues to be – the maintenance of international peace and 

security, and thus the prevention of warfare.366 Members of the United Nations agreed to 

respect the territorial sovereignty of other member states in their own dealings and to act 

in collective self-defense should the territory of another member state be attacked.367 In 

terms of admissions criteria, the Charter provides that membership “is open to all peace 

loving states which accept the obligations contained in the present Charter and, in the 

judgment of the Organization, are able and willing to carry out these obligations,” 

although membership must be ratified by other member states through an organizational 

process.368 These provisions are silent, however, on how to determine what constitutes a 

state.369 

 
Additionally, the Charter of the United Nations established the Trusteeship Council to 

oversee former mandate and colonial territories that were to be administered as “trust 

territories” under a new international regime.370 The foundation of the trust territories 

system and the basis for the Trusteeship Council was a revamped version of the mandates 

system, under which  

member states . . . which have or assume responsibilities for the  
administration of territories whose people have not yet attained a  
full measure of self-government recognize in principle that the  
interests of the inhabitants of these territories are paramount, and  
accept as a sacred trust the obligation to promote to the utmost, within  
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the system of international peace and security . . . the well-being of those 
inhabitants of these territories, and . . . (b) to develop self-government,  
to take due account of the political aspirations of the peoples, and to  
assist them in the progressive development of their free political  
institutions, according to the particular circumstances of each territory  
and its peoples and their varying stages of advancement.371  

Included in the essential purposes of the trusteeship system overall is the promotion of 

inhabitants’ “progressive development toward self-government or independence as may 

be appropriate to the particular circumstances of each territory and its peoples and the 

freely expressed wishes of the peoples concerned.”372  

 
There were three ways in which territory could be designated as trust territory under this 

system. First, territory that had been subject to a League of Nations mandate could be 

converted to a trust territory.373 Second, territories which had been part of or acquired by 

the Axis powers were eligible for trust status in the same way that German and Ottoman 

territories were made subject to mandates at the end of World War I.374 Finally, the 

metropolitan state could voluntarily agree to designate a territory over which it had 

authority as subject to the trust system.375 The Trusteeship Council was established as a 

separate United Nations organ charged with overseeing trusteeship administration and 

comprised of representatives from trust administering states as well as from the overall 

membership of the General Assembly.376  

 
Throughout the war and in its immediate aftermath, there was disagreement between the 

Allies as to how to settle issues of former colonies and territories of enemy states, as well 

as enemy states themselves, and the territories that had been transferred between states as 

the result of combat. In deciding the fate of these states and territories, the Allies were 

themselves required to handle these issues in an elastic manner that reflected the realities 

of wartime as well as the need to craft an environment that would lead to a lasting peace. 

In these situations, robust imperium and typically weak dominium were used to support 

legal elasticity that allowed for the maintenance of these territories although it was 
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acknowledged that these situations would not be permanent and would require a shifting 

imperium and dominium relationship. 

 
The very nature of attempting to govern the German state and the City of Berlin within a 

quadripartite system of states, particularly those that began to experience severe political 

cleavages, required legal elasticity in all elements of state control and territorial 

administration and operated within a delicate and shifting version of the imperium and 

dominium relationship that was frequently made into a political tool. The situation was 

different in Japan, where post-war administration was handled largely through the 

American military structure, although this too required the use of elastic constructs of 

territorial control and state control in order to craft a constitutional and governmental 

system that would be acceptable to the Japanese population and the international 

community. Applying the model of legal elasticity and the imperium and dominium 

relationship here demonstrates that there was a steadily expanding system of legal 

elasticity that began in military administration and then became more elastic in the years 

after the war. During the military administration, legal elasticity was supported by a 

robust imperium and relatively weak dominium relationship that was intended to – and 

did – shift over time as imperium was returned to the Japanese state and issues of 

dominium became an internal matter. 

 
The use of commissions to govern Italy and other states that were occupied during and 

after the war was not novel per se, yet required similar legal elasticity to that needed in 

Japan in order to provide for the immediate functioning of legal and governmental 

institutions while at the same time expanding the involvement of the local population as 

wartime threats disappeared. As in the Japanese context, legal elasticity was supported by 

robust imperium and a shifting dominium relationship that was administered with an eye 

toward re-establishing state imperium. 

 
At heart, the trusteeship concept embodied the requirement of legal elasticity and the 

imperium and dominium relationship in that it encouraged decolonization on a 

widespread scale. This required the trust administering states to incorporate a variety of 

different governing mechanisms and legal systems throughout the decolonization process. 
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It also required that the boundaries of law and territorial control be elastic and that the 

imperium and dominium relationship used be geared toward strengthening dominium 

within the trust territories to the point that they were able to exercise theoretically robust 

imperium as independent states in the international system.  

 
 
 
IV. Trusteeship System and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
Unlike the mandate system, there was no enunciated territorial classification system used 

within the trusteeship system. Thus, trust territories were technically equal within the 

international system, although the parameters of their relationship to the trust 

administering state depended on the agreements that were used. In fact, it was possible 

for mandate and colonial territories to be joined together as a new territorial entity under 

the same trust administering state provided that all sides agreed377 or for mandate 

territories to be split and administered as separate trust territories, even by different trust 

administering states.378  

 
An example of the standard terms used in trusteeship agreements involving both Britain 

and France is from the agreement between the British government and Togoland.379  In 

terms of legal and administrative measures, the agreement provided the British 

government  

shall have full powers of legislation, administration and jurisdiction  
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in the Territory, and shall administer it in accordance with his own  
laws as an integral part of his territory with such modification as may  
be required by local conditions and subject to the provisions of the  
United Nations Charter and of this Agreement.380  

One of the key requirements was that the trustee government assist the local population 

through increasing involvement in governance issues and with the creation of political 

and legal institutions within the territory.381 Similarly, in Western Samoa, the New 

Zealand government introduced a legislative system that heavily involved members of 

the indigenous communities from the beginning.382 According to this system, the local 

legislative bodies were able to create laws that related to “peace, order and good 

governance” provided that they did not directly violate the laws of New Zealand.383 

Where there existed offenses or other issues that were not regulated by New Zealand law, 

the indigenous community was able to use local courts and customs.384 

 
Typically, the decision to grant independence to a particular trust territory was made by 

the trust administering state following a territory-wide vote on the issue.385 Approval 

from the Trusteeship Council was not strictly necessary, however the metropolitan 

parliament of the trust administering state generally had to enact legislation to effect the 

formal transfer of power and imperium.386  

 
Following the war, Italy was granted a trusteeship agreement over its former Somaliland 

colony with the proviso that the territory must be prepared for independence within ten 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
380 “Trusteeship Agreement for the Territory of Togoland Under British Administration (1946)” in 
Trusteeship Agreements, UNGAOR, 1st Sess, 66th Mtg, UN Doc T/8 (1947) art 5(a). 
381 Ibid at art 6. 
382 “Trusteeship and Related Questions” in Yearbook of the United Nations (New York: UN, 1948 – 49) at 
755, 797. 
383 Ibid at 798.  
384 Ibid. 
385 See e.g. “The Future of the Togolands” in Yearbook of the United Nations (New York: UN, 1956) at 
368, 373; see also Brian Digre, “The United Nations, France, and African Independence: A Case Study of 
Togo” (2004) 5 French Colonial History 193. 
386 “The Future of the Togolands” in Yearbook of the United Nations (New York: UN, 1956) at 368, 368 – 
370; “Conditions in Trust Territories” in Yearbook of the United Nations (New York: UN, 1960) at 451, 
471 – 473; “Questions Concerning the International Trusteeship System” in Yearbook of the United 
Nations (New York: UN, 1950) at 699, 762; “Questions Concerning Non-Self Governing Territories” in 
Yearbook of the United Nations (New York: UN, 1950) at 673, 702; Papua New Guinea Independence Act 
1975 (Cth).   



! 116!

years of the trusteeship grant.387 However, under the terms of the trusteeship grant, Italy 

was required to consult with the United Nations Council for Somaliland for all essential 

domestic and international legal and administrative matters.388 This reflected the 

underlying support for the idea of allowing Italy to serve as a trusteeship administrator, 

namely that this should be allowed “in order to encourage Italy to become ‘a bastion of 

democracy’ in the Mediterranean” while at the same time limiting the powers of Italy as a 

trust administering state.389 By the mid-1950s, the Italian administration in Somaliland 

established an inclusive legislature for the state and oversaw elections in which the 

majority of seats were dedicated to and filled by members of the indigenous Somali 

population.390 By 1960, in accordance with the terms of the trusteeship agreement, 

Somaliland became an independent state.391 

 
There was another way to subject a territory to the oversight of the United Nations –

through metropolitan designation of a particular territory as non-self-governing.392 Over 

time, the majority of colonial possessions were designated as non-self-governing 

territories although not all of these territories became independent.393 In some instances, 
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independence was relatively easy to achieve.394 In many instances, however, these 

territories were the site of protracted disagreements between the metropolitan state, other 

states – often influenced by other considerations such as their place within the East/West 

power dichotomy – and United Nations organs regarding practices and timing for 

increased self-government and independence.395 What was notable was that there seemed 

to be different focuses for the determination of whether self-government and 

independence was appropriate.396 More often than not, the metropolitan states argued 

about the pragmatic elements of this debate – essentially the appropriateness of the 

conditions on the ground – while other states and United Nations organs tended to argue 

about the more theoretical elements of the debate – essentially the philosophy behind the 

idea of promoting self-government and independence.397 

 
In terms of British colonies, efforts at decolonization were undertaken in earnest from the 

1950s onward and were largely unremarkable in their process.398 Indeed, although the 

decolonized states no longer could be classed as official British territorial holdings, they 

were eligible for and generally did accept membership in the Commonwealth of Nations, 

an amalgam of now independent former British colonies and dominions that pledged 

loyalty to the Crown.399 This is not to suggest that the decolonization process was without 

violence or bloodshed in the British context, as certainly this was not the case in 

prominent examples such as India and Kenya.400 However, as Spruyt notes, the British 

example of decolonization demonstrates that pragmatism was an essential aspect of the 
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process, and that in some instances it overshadowed the interests of British overseas 

settlers who had much to lose from decolonization itself.401 

 
Immediately after the war ended, the French government attempted to formulate a post-

war system for France and her colonies that was more inclusive of colonial rights yet still 

under the legal and political control of metropolitan France’s robust imperium.402 This 

effort was set against increasing nationalistic sentiments throughout the French colonies 

that had been exposed to wartime hardship, as well as different political theories from 

communism to self-determination, and were unable to revert back to their pre-war 

existence and status.403 At the same time, while there was general agreement that there 

should be some form of representative status for the colonies, many in the metropole 

were unwilling to cede control over the metropole to this body.404 The creation of the 

French Union for colonial entities was intended to create a space in which there were 

colonial-based legislative entities and an overarching representative body.405 The French 

Union terminated in 1958, at which point the majority of the former-colonial territories it 

had created to include and control had already become independent states.406  

 
Internally, the trust administering states faced the requirement that they administer the 

trust territories while at the same time creating the legal and political institutions that 

would serve as the frame upon which new states would be built in these areas. Thus, the 

trust administering states incorporated legal elasticity and a shifting balance of the 

imperium and dominium relationship domestically and in the trust territories.  

 
Domestically, these states had to legislate in order to allow the delegation of powers to 

create, fund and support the newly emerging legal and political institutions in the trust 

territories. This required legal elasticity and a shifting balance between robust imperium 

and weak dominium when the trust was first created and the intended strengthening of 

dominium that would ultimately result in the transfer of imperium to the leaders of the 
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territory. Legal elasticity and a shifting balance in the imperium and dominium 

relationship were also necessary for envisioning the future relationship between the trust 

administering state and the trust territory. 

 
In the trust territories, the actors involved in the newly emerging legal and political 

institutions also used legal elasticity supported by a shifting balance in the imperium and 

dominium relationship. As these legal systems and political institutions were increasingly 

fashioned with territorial independence in mind, the focus became taking control of the 

territory over time and establishing the territory as an independent state with its own 

political identity. This implicated elastic territorial control in that these measures required 

the accommodation of different viewpoints and plans for shaping the state after 

independence. Such concerns were particularly important in the situation of merging 

different territorial administration units into one larger independent state entity. Legal 

elasticity and a shifting balance in the imperium and dominium relationship was 

necessary to accommodate the change in identity from the territory as having dominium 

of some form within the larger imperium system of the trust administering state to the 

territory as the independent holder of imperium. 

 
Essentially, the same considerations regarding elasticity in territorial control and the 

imperium and dominium relationship existed throughout the decolonization process for 

non-mandate trust territories as well as for mandate territories. If anything, the need for 

elasticity was even greater in the context of the metropolitan states involved because 

decolonization of colonies designated as trust territories rather than mandate territories 

struck a deeper and more resonant legal and societal chord within the metropole. For 

example, the process of determining how to handle the French colonial possessions from 

the end of World War II onward was difficult as a matter of law and society due to the 

important place that the colonies held in the French state system.407   
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From the beginning of the Trusteeship Council onward, there was controversy and 

disagreement over the scope of the trusteeship concept and how to determine what 

territories should be put into it.408 In particular, there was a question as to whether full 

independence and autonomy of the trust territory was always the goal to be attained, or 

whether self-governance by the trust territory while it still remained part of the larger 

trusteeship administering state territory was sufficient.409 

 
For years, the Trusteeship Council – and the General Assembly – sought to craft a legal 

definition of when it would be appropriate, if not required, for a trust territory to be 

deemed a self-governing entity.410 The response tended to imply that only the trust 

administering state itself was in the legal and factual position to make such a 

determination, but that the Trusteeship Council could provide advice and guidance on the 

issue.411 In that vein, the Trusteeship Council endorsed a number of factors that could be 

taken into account when assessing the self-governance status of a trust territory.412 All of 

these factors together demonstrate that the need for legal elasticity and the imperium and 

dominium relationship had been translated into international concerns and evaluations as 

well even if this was not acknowledged outright. 

 

While the United Nations, its organs and their declarations were important to the 

decolonization process, the bulk of the decolonization process – and its terms and 

motivations – occurred outside of the organizational parameters of the United Nation 

nations. Instead, decolonization happened in many ways and took on many forms, from 

high-level legal and political policy making to local protests and insurgencies. 

Decolonization theory and the overall attitude of the international community toward the 
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validity and appropriateness of decolonization in terms of allowing colonized territories 

and peoples their own self-determination rights, came to the fore of the discussion. 

The concept of significant international oversight during the decolonization process was 

controversial whether it involved trust territories or pure colonies. There are many 

reasons for this, no doubt one of the most prevalent being concerns over the maintenance 

of state sovereignty in the face of international inquiry into sensitive matters such as 

colonial divestment. Being subject to such oversight prompted several reactions on the 

part of trust administering and colonizing states. In some examples, this resulted in legal 

hardening in which the state refused to provide information to the Trusteeship Council or 

otherwise to cooperate with the United Nations on the topic of decolonization. In other 

examples, this resulted in legal elasticity in that trust administering and decolonizing 

states cooperated with the oversight actions and requests of the Trusteeship Council and 

the United Nations generally while protesting many findings and statements that were 

issued by both. Given the latitude of powers for trust administering and decolonizing 

states, this was seemingly the preferable method in that it allowed the state to function at 

the international level by using legal elasticity while at the same time retaining the robust 

imperium and less robust/weak dominium relationship depending on the territory at issue.  

 
V. Conclusion 
 
The final acts of colonization and the concept of the metropole-colony dynamic played 

out during World War II and the years that followed. The impacts of the war were felt in 

every corner of the world, across every facet of society, and sounded in domestic and 

international law. Within these confines, the model of legal elasticity and the imperium 

and dominium relationship became essential to the functioning of states, especially 

colonial states and new states emerging from the colonial system. 

 
During the war, the occupation of France and the Netherlands by Nazi forces brought 

implications not only for the metropolitan states themselves but also for the colonies. In 

the French colonies in particular, this led to initial occupation by metropolitan-based 

Vichy forces, followed by colonial and mandate-actor based decisions as to supporting 

and fighting for the Free French government. The result was an upside down situation in 
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which the colonies were fighting for themselves and the future of the metropole. In itself, 

this relationship required legal elasticity in terms of territorial control as well as in the 

concept of state control and identity within the constructs of the state system. Legal 

elasticity in this context was supported by a weakened yet still robust imperium – or at 

least the idea of it as espoused through the resistance forces – and a robust dominium. 

 
Negotiating the peace and the war settlement agreements was a nuanced undertaking, one 

in which the boundaries of the post-war world were established through a series of 

treaties. Germany generally and Berlin in particular became the site of partition by the 

four Allied powers, followed swiftly by further partition based on ideology and politics 

between the Allies. Within this situation, legal elasticity in territorial and state control 

supported by a robust imperium and robust dominium relationship with each sector 

allowed functioning systems to be created and enforced. The war settlement agreement 

with Japan endorsed the re-creation of the Japanese governmental system through the 

military command. This necessitated legal elasticity in that the military government was 

required to ensure order throughout the state and then transfer territorial control back to 

the state as it regained its ability to function. This system also necessitated legal elasticity 

in the requirement to work with Japanese representatives to craft a constitution that 

allowed the state to function as part of the international community and then transfer 

designated powers to the newly constituted governing structure until the handover of the 

state was complete. This would have been nearly impossible in a hardened system, as the 

entire process required flexibility and a shifting imperium and dominium relationship. 

Similar legal elasticity requirements were imposed in the settlement agreements for Italy 

and other former Axis states, particularly in terms of the use of a joint governing body in 

Italy. 

 
The international system inaugurated through the Charter of the United Nations ushered 

in an era of decolonization that depended on the model of legal elasticity and the 

imperium and dominium relationship at the level of the metropole or trust administering 

state as well as at the level of the colony or trust territory. In both instances, there was a 

shift of territorial and state control over time that required accommodation through the 

model of legal elasticity and the imperium and dominium relationship. At the same time, 
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legal elasticity and the imperium and dominium relationship were vital to ensuring that 

metropolitan and trust administering states withstood international oversight of their 

practices in a productive way that also allowed them to continue in their roles as the 

holders of imperium domestically and in the trust territory or colony. 
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Chapter 6 – Anomalies of Economy and the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 

 
This serves as the first of three chapters studying different forms of anomalies of territory 

that exist in current law and practice. As noted in Chapter 1, these studies will apply the 

model of legal elasticity and the imperium and dominium relationship in order to analyze 

areas of anomaly that have the potential to undermine territorial sovereignty and 

statehood in the modern international law system. Each of the anomalies examined 

occurs in a situation characterized as having the potential for growth and development as 

well as change and challenge that at least facially poses a threat to balance within the 

imperium and dominium relationship. Applying the model of legal elasticity and the 

imperium and dominium relationship to the examined anomalies demonstrates its utility 

as a legal theory in current law and state practice.  

 
I. Introduction 
 
As the international economy has become part of modern life, it offers states 

opportunities for growth and development as well as for change and challenge in the 

domestic sphere. Indeed, some globalization theorists posit that the international 

economy and its instruments diminish the state.413 Regardless the accuracy of this, it is 

true that recent and current internationalizing of economies across the globe has resulted 

in concomitant growth, development, change and challenge to legal constructs of territory 

and territorial control. Applying the model of legal elasticity and the imperium and 

dominium relationship to this situation is then necessary in order to assess the continued 

applicability of the model to anomalies of economy in the present day.  

 
This chapter focuses on ways in which the territorial control and overall imperium of the 

state (“host state”) have been challenged by the presence of foreign corporations 

engaging in economic activities within designated territorial areas of the host state. These 

are, in essence, areas of potential foreign dominance within the larger territory of the host 

state. The chapter examines the legal regimes that govern foreign corporate presence in, 

and relationship to, the host state in terms of territorial control and sovereignty. What 
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emerges is a series of situations in which the model of legal elasticity and the imperium 

and dominium relationship allows these anomalies of economy to exist – and indeed 

benefit the host state – without undermining the territorial sovereignty of the host state. 

What also emerges is an understanding that these anomalies, while incorporating new 

technologies and using new terminologies, are in fact part of an historical continuum of 

state incorporation of the model of legal elasticity and the imperium and dominium 

relationship to respond to periods of growth, development, change and challenge while 

preserving the territorial primacy of the state.  

 
The first study examines special economic zones (“SEZs”) across host states 

encompassing a broad spectrum of development statuses and legal structures. SEZs are 

potentially problematic for host state territorial control in that they not only are bounded 

areas to which foreign corporations are encouraged to relocate due to benefits such as 

favorable tax laws but they also are subject to different legal regimes than those used in 

the overall territory of the host state.  

 
As a corollary, the second study examines the impacts of foreign state and foreign 

corporation purchases of large land tracts within a host state. The reasons for these 

purchases take many forms, from agricultural development to natural resource extraction 

to the creation of industrial areas in cooperation with host state based businesses. 

Regardless the reason for these purchases, the ability of foreign states or corporations to 

impact host state laws and host state access to vital agricultural products for domestic 

markets has become an issue of concern. 

 
The third study examines internationalized ports and airports – areas that are controlled 

or administered by privatized/potentially privatized foreign corporations or partnerships 

between domestic and foreign corporations – within a host state. As vital areas in terms 

of access to host states, areas of national security concern, and drivers for economic 

development, ports and airports in general hold a special place in the host state. The issue 

becomes whether privatization involving foreign actors undermines an essential function 

of the host state and erodes the host state’s sovereign legitimacy while causing a shift in 

balance in the imperium and dominium relationship. 
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Finally, the fourth study examines the emerging trend of host states reapplying forms of 

extraterritoriality to areas with large concentrations of foreign populations that share 

vastly different legal and social mores than used by the host state. In doing so, these 

states have resurrected concepts that were formerly created for the benefit of the host 

state in terms of societal and economic protections and yet fell out of favor when they 

came to be viewed as tools of oppression by foreign states. 

 
II. Special Economic Zones and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
Special Economic Zones (“SEZs”) are deceptively simple in theory. In exchange for 

some form of benefit within a designated territorial area of the host state – typically tax 

breaks, reduced legal requirements or an entirely different economic system – foreign 

corporations bring capital and jobs to the host state.414 Generally, the successes enjoyed 

by these corporations attract other foreign corporations to the area, essentially creating a 

form of chain investment and development both within the bounded territory of the SEZ 

and the host state.415  

 
The use of SEZs has increased since the concept was pioneered in China during the 

1970s and 1980s.416 In China, the SEZ was used as an important tool for growth and 

experimentation at a time when the Chinese government was seeking to reconcile the 

dictates of traditional communist economic theory with a perceived need to become part 

of the international capitalist economy for state survival.417 Against this background, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
414 See Thomas Farole & Gokhan Akinci, “Introduction,” in Thomas Farole & Gokhan Akinci, eds, Special 
Economic Zones: Progress, Emerging Challenges, and Future Directions (Washington, DC: World Bank, 
2011) at 3; Nicolas Papadopoulos, “The Role of Free Trade Zones in International Strategy” (1987) 5 
European Management Journal 112 at 115.  
415 Farole & Akinci, “Introduction,” supra note 414 at 2 – 3. Development within the host state often 
extends to feeder industries located outside the SEZ area. Ibid.  
416 Ibid at 5 – 6; George Fitting, “Export Processing Zones in Taiwan and the People’s Republic of China” 
(2006) 22 Asian Survey 732.  
417 Richard Auty, “Early Reform Zones: Catalysts for Dynamic Market Economies in Africa,” in Thomas 
Farole & Gokhan Akinci, eds, Special Economic Zones: Progress, Emerging Challenges, and Future 
Directions (Washington, DC: World Bank, 2011) at 217; Henry R Zheng, “Law and Policy of China’s 
Special Economic Zones and Coastal Cities” (1987) 8 NYUJ Int’l & Comp Law 193 at 196.  



! 127!

SEZs in China were used as test sites from which important legal systems have 

emerged.418  

 
In the beginning, there were four SEZ sites in China that were carefully selected for their 

strategic economic locations, including their ability to feed off neighboring areas such as 

Hong Kong.419 The number of SEZs throughout China has progressively increased as 

their successes became apparent.420 Governance of Chinese SEZs is somewhat unlike that 

of other SEZs due to their existence within a communist governmental structure, which 

requires that Chinese SEZs are governed by designated local administrative authorities at 

the most basic level.421 Above this is the provincial government, followed by the national 

Office of Special Economic Zones, which exists as part of the Chinese State Council.422 

 
Throughout the Chinese SEZ system, there is a delicate tension between the ideology of 

the state and economic development. This has, in some instances, resulted in SEZs that 

are subject to laws created under capitalistic economic theories and at their very core a 

challenge to the underlying Chinese communist state. However, applying the model of 

legal elasticity and the imperium and dominium relationship to Chinese SEZs allows for 

this tension to exist without undermining the state. Here, legal elasticity has been 

carefully and pragmatically applied in order to allow for economic growth while at the 

same time establishing the bounding parameters of the SEZ within the overall Chinese 

communist governmental system. Legal elasticity in Chinese SEZs has been and remains 

supported by a balance of robust imperium and dominium that is robust to the extent 

allowed by the state.  

 
Outside of China, India has played an important role in the development of SEZs.423 At 

the national level in India, SEZs are authorized either as projects between national and 
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regional governments or solely by the regional government with approval from the 

national government.424 The national government is charged with establishing oversight 

for SEZs within the nation as a whole,425 although regional governments are empowered 

to allow the construction and operation of medical, educational and recreational services 

and installations as part of the SEZ in addition to basic commercial facilities and housing 

facilities.426 The provision of infrastructure and resources to and within the SEZ is either 

undertaken by the corporation developing the SEZ or arranged for in conjunction with the 

appropriate governmental entities.427 In some regional states there are allowances for the 

establishment of special courts within the SEZ to hear matters that solely relate to 

conduct occurring inside the SEZ.428  

 
Indian SEZs do not share the same inherent theoretical tensions as Chinese SEZs in that 

they exist within a capitalist economic structure. They do, however, highlight the need to 

balance the national and the regional in terms of law and governance systems extended to 

SEZs. In a hardened system of territorial control this relationship would not be possible, 

as power sharing between the national and regional governments would not be supported. 

However, applying the model of legal elasticity and the imperium and dominium 

relationship demonstrates that it is possible for both national and regional governments to 

share legal power within the SEZs with support from a robust imperium and robust 

dominium relationship, just as it is possible for there to be robust dominium in the SEZs 

themselves without undermining national or regional imperium. 

 
China and India set the initial standards for SEZ development, governance and, crucially, 

relationship between the host state, its territory and the corporations operating within 
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SEZs. Since the 1970s, many states have created SEZs for a variety of economic 

purposes. Within these SEZs, there are discernible trends of law and governance that 

require further examination through the lens of the model of legal elasticity and the 

imperium and dominium relationship. 

 
One of the first steps in the development of a SEZ is legislative authorization per se as 

well as the creation of an administrative entity charged with developing and overseeing 

the SEZ territory.429 Across most legal systems, the administrative entity created is 

distinct and is often tasked with providing infrastructure such as electricity and water in 

the SEZ and surrounding areas.430 In many instances, the powers of the administrative 

entity extend to the creation of zoning, land use and environmental laws and rules for the 

area, provided these are in compliance with essential provisions of the host state’s 

laws.431 

 
Generally, the essential benefit of operating within a SEZ, at least from the standpoint of 

a foreign corporation, is a taxation and customs holiday of some sort. Many of these 

taxation holidays are quiet lenient.432 While the number of states embracing SEZs is 

impressive, it should be noted that many of these states do no intend for the tax and other 

incentives initially offered to foreign investors in the SEZ area to last in perpetuity.433  

 
There are many different systems for land control and leasing used within SEZs, which 

tend to reflect the level of host state concern regarding foreign land ownership.434  In this 
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situation, leases are often used to allow foreign corporations land access within SEZs. 

These leases are typically for a set term of years, as it is uncommon for land within the 

SEZ to be directly sold to a foreign corporation or individual.435 In addition, business 

operations within the SEZ are typically authorized through licenses from the host state 

government or designated host state agency.436 

 
Within the SEZ, it is common for the governing administrative authority to provide 

separate security and policing and for the host state and the administrative entity to 

determine the extent to which the host state’s laws will apply within the SEZ and to those 

affiliated with the SEZ.437 Typically, there are import restrictions on certain goods into 

and out of the SEZ area – most often these restrictions are on items that pose a risk to 

public safety.438 Indeed, in some SEZ systems there are strict border policing 

requirements to ensure that there is as little interaction of goods and persons as 

possible.439 Further, some SEZ laws require that certain essential national industries and 

natural resources not be extracted, processed or conducted within SEZ boundaries.440 

 
Critical examples of host state legal regimes that are stringently applied to foreign 

corporations operating in the SEZs, and to SEZs administering entities, include 

environmental laws and environmental protection regimes and planning laws.441 In many 

instances, the host state’s penal law is extended to operations within the SEZ, although in 

some instances there is a separate penal code in place to govern the SEZ itself.442 
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Among the legal regimes in SEZ territory that are typically permitted to vary from host 

state regimes are wage and labor laws.443 This has caused criticism of SEZs, particularly 

where there are concerns over wages and working conditions in SEZ factories.444 Where 

these concerns have become problematic, it is not uncommon for host states to enact 

legislation that seeks to remedy these issues and to place additional requirements on the 

designated administrative agencies for the SEZs.445 Banking laws are an area in which 

host states have generally extended their laws within the SEZ territorial area as well.446 

 
Perhaps one of the most unique SEZ regimes exists in the Democratic People’s Republic 

of Korea, where despite the communist and inherently closed economic and political 

system in the host state itself, several capitalist based SEZs have been created.447 

Generally, territorial rights within the North Korean SEZs are restricted to leases of no 

more than fifty years and it is clear that this territory is legally territory of the host state 

regardless of the lease.448 Foreigners who are in the territory of the North Korean SEZs 

are considered to be under the jurisdiction of their home states, while the territory of the 

SEZ itself is solidly considered to be within North Korea.449 However, in at least one of 

the North Korean SEZs separate legislative and judicial bodies exist and apply law 

without the strictures of standard North Korean law.450 

 
SEZs represent pragmatic efforts by host states to craft novel economic policies and 

allow for overseas investors to receive tax and other benefits from the host state without 

altering the legal regime applicable throughout the host state. Technically, SEZs can be 
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considered territorial anomalies because they are sites of changed law within a host state 

as well as sites of heavy foreign investment and corporate involvement, often to the 

exclusion of the host state. In this way, SEZs have the potential to undermine the 

sovereign territorial control exercised by the host state because they operate under 

different laws than the majority of the host state.  

 
Such a view forgets that SEZs and the legal mechanisms used within them are the result 

of host state law and constitute an example of the host state’s robust imperium. These 

laws set the parameters for the SEZs, parameters that are monitored and enforced by host 

state oversight entities for the SEZs. Regardless the state involved, governmental 

oversight of SEZ activities is an essential component of SEZs law and governance. The 

use of leases for landholding within SEZ territory further emphasizes the status of the 

SEZ as existing at the will of and through the laws of the host state by disallowing 

foreign corporations permanent land tenure interests in SEZ.  

 
It is true that there are special taxation, customs, labor and even penal law provisions 

applicable to the SEZs and to those inside them. Within this setting, it is certainly 

possible to envision an atmosphere in which foreign legal mores are brought into the host 

state although they do not reflect the laws of the larger host state itself. Indeed, the North 

Korean SEZs are primary examples of this although there is extremely limited interaction 

with the host state itself. Prior examples of these forms of activities can be found by 

analogizing modern day SEZs to the legation and extraterritorial areas designated by 

states such as China and the Ottoman Empire in order to allow important foreign trade to 

occur but to restrict where foreigners and foreign entities could conduct such trade. As 

discussed in Chapter 3, the concept of extraterritoriality had many negative connotations 

and associations for host states. Here, there is an inverse situation in that host states have 

opened themselves up to foreign corporations and investment in designated areas through 

systems that require legal elasticity that is supported by a robust imperium and robust 

dominium relationship. 

 
Criticisms and concerns regarding the impact of SEZs as anomalous territorial areas 

within a state echo in legal hardening and the imperium and dominium relationship, as 
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well as hardened state control per se, because they assume that deviations from the 

standard legal mechanisms established by the state necessarily imply a weakened ability 

of the state to control domestic territory and thus weak imperium.451 Through this lens, 

the SEZ then becomes a site of powerful and robust dominium that threatens to 

undermine the host state’s abilities as the holder of imperium because deviations from the 

standard host state laws and rules are not accommodated well in the hardened model.  

 
This disregards, however, the essential core of SEZs as host state-based and host state-

enforced creations that operate pursuant to legal parameters allowed by the host state 

within its function as the sovereign and holder of imperium. Applying the model of legal 

elasticity and the imperium and dominium relationship allows a better understanding of 

SEZs as areas of territorial anomaly. Although SEZs are by their nature anomalous areas 

of territory for taxation and customs purposes they exist as an exercise of the state’s 

sovereign power, which includes the ability to grant dominium to sub-units. Dominium in 

this case is quite robust, however the state was responsible for the creation of the SEZs 

and SEZs were not forced upon the host state by foreign corporations.  

 
III. Foreign State/Corporation Land Purchasing and the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 
 
In contrast to SEZs, foreign state land purchases involve concerted efforts by states to 

purchase land overseas and insinuate themselves into the host state through large-scale 

territorial investment that is often likened to a form of neo-colonial undertaking.452 

Although the motivations for these activities are myriad, many of them center on securing 

access to resources that the foreign state is otherwise unable to provide in sufficient 

supply or must import for its citizens.453 A variant on this trend occurs where the investor 
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is a large foreign corporation that, although private, still has the potential to yield 

immense power over the territory and government of host states that are in need of 

financial investments and other resources.454 By far the emphasis on these forms of land 

purchases has occurred in the African context, although other areas such as South-East 

Asia, South America and Eastern Europe have also become destinations for these 

investments.455 

 
Often included in the land offering and sale or lease agreement for these transactions is a 

value judgment on the part of the host state relating to the importance of the territory – 

and the resources located on it – as well as the importance of real and potential hardships 

faced by those who occupy or lay some form of private or indigenous claims to the 

territory.456 However, it must be remembered that decisions regarding the use of territory 

and the potential for exercising eminent domain, while they might sound in morally 

unpalatable terms due to their impacts on affected populations, are essentially decisions 

of the sovereign over its territory. Thus, the involvement of the state in making these 

decisions does not per se obviate its jurisdiction and control over the territory at issue or 

the applicability of the host state’s laws to the purchasers of land.  

 
Another concern that is frequently raised centers on the exportation of agricultural goods 

produced on the territory purchased for the overall economic health of the host state 

because these are goods that formerly might have been available on the domestic market 

to feed the domestic population but are instead exported and there is a potential that the 

domestic market suffers from that loss.457 While this is undoubtedly important from a 

human rights standpoint, in terms of territorial control and anomaly the impact is 

essentially minimal, as it is within the state’s sovereign authority to regulate the market. 
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Some have posited that these new trends in overseas land acquisition constitute a change 

in the ways that territory is viewed and valued in the host state and in foreign states.458 

According to one strand of thought, such acquisition patterns result in a “re-

territorialization” on the part of foreign states in that they/their corporation acquire new 

rights to territory and place a new value on these pieces of territory, value that is more 

commensurate with valuation of domestic territory. Conversely, the host states 

experience a “de-territorialization” because they “surrender land . . . for export.”459 This 

reflects a hardened view of territorial control and the imperium and dominium 

relationship. It ignores the host state’s retention of regulatory authority over the territory 

purchased and that under most legal regimes the host state may exert eminent domain 

over privately held lands if needed for an established public good. Whether the extant 

political regime in a host state would have the desire to use such legal tools as are at its 

disposal implicates issues of good governance but does not implicate the overall impact 

of these land sales on the legal regulation of territories within its borders. 

 
Sassen has argued that these patterns of land acquisition and the concomitant sale of land 

rights to foreign entities represent a transformation of pieces of land within the national 

territory to land that has been detached from sovereignty and results in “accelerated 

disassembling of the national sovereign territory.”460 While not agreeing that these 

transfers of territory entirely do away with the existence of the nation at the international 

level, she asserts that this process has taken land concerns from the sovereign to the 

global level and subjects them to globalization forces more than national sovereignty.461 

Again, this argument is based on a hardened construct of territorial control and the 

imperium and dominium relationship within a state, and seems to imply that the sale of 

land to a foreign state or foreign corporation means that the land is no longer within the 

legal jurisdiction or control of the host state. It is, however, extremely doubtful that any 

land sale agreement will contain terms that render the host state completely disinterested 
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in and unable to assert legal jurisdiction over the land. As noted previously, while some 

host states might lack the political will to intercede in matters relating to land use this 

does not mean that the host state has lost legal control over the territory. 

 
Indeed, examining trends in legislation and rulemaking across several states targeted for 

large-scale land acquisitions by foreign states and foreign corporations illustrates that 

these states have often become proactive in establishing legal protections relating to land 

rights.  

 
As an essential premise, many of the states recently targeted for foreign purchases of land 

have enacted – or already had created – laws restricting the alienability of land, notably 

land containing natural resources, frequently including alienability restrictions for 

foreigners and foreign corporations.462 Even under legal systems that allow outright land 

sales to foreigners, there is no implication that the state would lose jurisdiction over land 

as a result of the sale.463 In some systems, while agricultural land may be sold to 

foreigners, there are limitations on the sales and on how the land and its products can be 

used to ensure that agricultural products are not completely shifted away from the 

domestic market.464 Also of note are the legal restrictions placed on alienation of 

indigenous community lands and natural resources located on them, including 

prohibitions and restrictions on the rights of the state itself to alienate these lands without 

permission from the impacted indigenous community.465  

 
When applied to large-scale land sales to foreign states and/or foreign corporations, the 

model of legal elasticity and the imperium and dominium relationship demonstrates that 

these sales do not in fact undermine the territorial control or sovereignty of the state. 

Certainly, these land sales allow for the existence of foreign owners and foreigners as 
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employees for land use operations, which can result in the areas sold becoming anomalies 

in that they exist as an informal foreign enclave within a host state. However, foreign 

ownership and even foreign operation of agricultural or industrial lands does not mean 

that these lands are alienated from the host state or that the host state’s laws no longer 

apply. Instead, what these land sales demonstrate is that, through legal elasticity, the host 

state retains the power to be flexible in determining how to use land and to whom to 

alienate this land. Further, there is no requirement that the land sales involve the full 

cession of rights and legal control over the land to the foreign purchaser – indeed little 

available evidence supports this idea. Rather, this is an example of the host state using its 

sovereign power over territory in an elastic way in order to sanction the exercise of robust 

dominium by foreign states or foreign corporations while still holding and exercising 

robust imperium over the land at issue. 

 

IV. Internationalized Ports and Airports and the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 
 
Throughout the globe, port facilities and airports represent essential entrepots for 

economic resources and viability at the national and international level.466 The 

importance of ports spans the spheres of legal, development, and economic systems, yet 

the practice of allowing ports to be run by entities from the private sector and/or foreign 

corporations is common throughout nearly all of them.467 This is particularly notable 

since there is no coordinated international system for the operation of ports.468 Just as 

forms of port privatization vary distinctively so too do the motivations behind 

privatization, with economic incentives and the belief that private industry can better 

administer and govern the specific needs of ports among the chief factors.469  

 
Like ports, airports have come to a place of commercial and security prominence 

throughout the world. Due to their security functions as well as commercial functions, 

airports are typically regarded as special places as a matter of law; places in which state 
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policing authorities have greater latitude than they necessarily would elsewhere within 

the state.470 Given the prominence of airports within the national domain, it is perhaps 

surprising that many major airports may be operated through concessions to semi-

privatized or privatized entities, including those operated directly by or in conjunction 

with foreign corporations.471 However, such concessions and arrangements are allowed 

for many major airports and in many of the larger international air travel hubs throughout 

the world.472  

 
The complexity of governing a port as a territorial matter touches on a number of 

disparate domestic laws such as “general national administrative law, criminal law, tax 

law, labour law, environmental law [and] competition law.”473 While some have argued 

that this form of regulatory and legal overlap creates a situation of near anarchy, implying 

a loss of sovereign control over the port territory,474 there is another argument to be 

made. This claimed gap has been created by the state through explicit legal regimes that 

contain restrictions, oversight systems and penalties, and ultimately are accountable to 

the state apparatus and even penal authority where appropriate. Thus, rather than anarchy, 

this situation is an example of the model of legal elasticity and the imperium and 

dominium relationship in application because it allows the state to be flexible in creating 

a legal regime that takes into account the special facets of port operations in order to vest 

robust dominium in port areas while at the same time retaining robust imperium over 

these areas through the application of multiple aspects of state law.  

 
A review of the essential aspects of port and airport privatization laws across jurisdictions 

is insightful in this context. The port states discussed were selected because of their 

continued status as having the highest global volume of container traffic annually over 
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the past ten years, as provided by the United Nations Conference on Trade and 

Development in its annual Review of Maritime Transport.475 The airport states discussed 

were selected due to their designation as being home to some of the top thirty busiest 

airports in the world according to industry standards since this demonstrates the 

importance of the airport industry to the state in terms of economics and in terms of a 

territorial location over which to assert sovereignty.476 

 
There are three essential forms of relationship between the host state and the port in 

current practice. The first, referred to as the “operating ports” model, exists where the 

designated “port authority supplies and operates the [port] facilities.”477 The second, 

referred to as the “landlord ports” model, exists “where the port authority supplies and 

manages the facilities but does not operate them.”478 Finally, the “tool ports” model exists 

where “the port authority supplies the users with fully equipped facilities,” but does not 

engage in any further managerial or operational aspects.479 While there are many 

iterations of port model and port lease or concession agreements, ultimately the policy 

and control interest and claim to these areas is firmly vested in the state as part of the 

sovereign function of the state and the state’s ability to control its territory.480 

 
Generally, there are five forms of jurisdiction and administration over airports throughout 

the world.481 The first, and perhaps most classic, occurs where there is state ownership 

and control over airports, which are directly controlled by a governmental entity.482 The 
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second occurs where the state owns and controls airports but operates them on a 

commercial model.483 The third occurs where some form of regional or municipal 

government is granted ownership and control interests over airports located within their 

territorial jurisdiction.484 The fourth, and perhaps most common, occurs where the state 

retains ultimate ownership and control over the airport but leases or contracts out the 

rights to operate the airport to some form of private entity.485 The final form occurs where 

the state allows outright privatization of airport ownership and control.486 

 
The levels of governmental control of ports vary with the legal system of a particular 

state. In a federal state such as Argentina, there are layers of national, provincial and sub-

provincial entities through which powers over ports may devolve, however there is 

always some layer of governmental oversight involved.487 Chinese practices are 

insightful due to the level of state control involved. The Chinese government has 

increasingly allowed foreign entities to invest in ports488 and has undertaken a concerted 

effort to loosen direct state control over ports by allowing many municipal entities to 

exercise control over and manage port facilities, as well as allowing foreign investors to 

operate them.489 In this system, there are still significant national restrictions on 

municipal port policies, including national security, environmental issues, placement of 

the port within larger urban planning systems, connection of the port with other 

mechanisms of transportation and compliance with the national port design policy.490 

 
In some systems, classes of ports are created based on the significance of the port to the 

state, and regulatory requirements stem from the assigned class. For example, South 
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Korea has two forms of ports, international trading ports and local ports, each of which 

implies different levels of development and commercial activities.491 !
 
Reflecting their status in terms of security and economic development, many states with 

vital airports have established levels of airports that are concomitant with their functions. 

Many states have created airport authorities that are similar to port authorities in terms of 

facility oversight and governance, and the ability to enter into license, lease or concession 

agreements with private entities.492 For example, in Australia, airports are divided into 

categories based on function and importance. Those airports designated as 

“commonwealth airports,” indicating their national importance, cannot be fully alienated 

from the state or privately owned, and instead can only be leased to private entities 

through a concession agreement.493 Within Brazil there are national airports run by an 

agency that has been subdivided into regions as well as a number of smaller, local 

airports that are administered by the states in which they are located.494 As with many 

states, Japan divides its airports into three categories based on whether the airports serve 

an international, domestic or regional function.495 While private ownership of airports is 

prohibited, privatization has been allowed for the major international airports in Japan.496 

In the allowed privatization system, while the concession terms are granted to private 

companies, the Japanese government is a significant shareholder in these companies.497 

 
In less complex national systems, there is typically a designated port authority that has 

jurisdiction over national port activities even when conducted under license or lease to a 

non-state actor.498 These port authorities do not have to be official state actors, however 
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they are legislatively created and under the supervision of the port state.499 There are 

some practices, notably port facilities expansion or activities involving public safety that 

are consistently under the jurisdiction of the port state rather than a non-state actor 

operating a port facility.500 Britain has gone further than many other states by allowing 

port authority organizations to convert their identities and become corporate entities.501 

Similar provisions and privatizations of port operations have occurred in the United 

States.502 

 
There has been a trend toward allowing the privatization of port facilities and port 

operations in many states, often through the use of licensing or leasing systems.503 

Generally, these systems allow foreign corporations to obtain licenses and leases 

provided they can meet the terms, typically subjecting themselves to the jurisdiction of 

port state oversight and port state law.504 Within these general trends there are several 

notable cases. In Mexico, concessions may be allowed for the administration of ports, 

however the concessions are subject to strict time limits and termination controls.505  

States such as Spain and Slovenia have created lease and concession arrangements for 

port operations, although they are under the supervision of governmental entities.506 The 

Tanzanian Port Act establishes the national port authority as a “landlord”507 entity with a 

number of responsibilities that connect to private and public functions. Notably, the port 

authority provides for port management and operations, port safety, contracting with 

other entities to ensure that the port functions properly, regulation and administration of 
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port functions, environmental protection, leasing and concessions to private entities, and 

promoting domestic and international investment in the port/associated entities.508 

 
Where a specific status has been given to an airport, that status governs the form of 

license or lease available to private entities seeking to operate it, particularly foreign 

private entities.509 For example, the Mexican government has created several systems that 

allow for concession holding by private airport operators.510 In addition to nationality 

requirements for ownership, these concession agreements are authorized for fifty years 

and stipulate that it is prohibited to transfer the concession to another entity.511 Further, 

the concession holder is required to follow all federal/state/local laws regarding 

construction and general operation of the airports.512 Concession holders can sub-contract 

commercial rights – such as the operation of parking lots and shops in the airport – as 

long as these are in conformity with terms of concession and have approval.513 

 
In terms of policing, there are mixed views regarding whether policing at the port is 

conducted directly by state police agents, by port authority agents, or by other persons to 

whom the authority has been delegated.514 Regardless of identity, however, police 

existence and functions are established within the terms of the laws and rules that craft 

the functioning of the ports, thus making them state decisions and within the sovereign 

authority to delegate. The same considerations generally apply at airports, although it is 

important to highlight that these policing and security functions are generally subsumed 

by and unrelated to the state’s jurisdiction over customs and immigration enforcement.515 

 
Applying the model of legal elasticity and the imperium and dominium relationship to 

privatized/potentially privatized internationalized ports and airports demonstrates that 

legal elasticity supported by robust imperium and generally robust to robust dominium is 
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essential to their functioning. Rather than demonstrating the existence of a near state of 

anarchy in the concept of port state legal control over ports and their operations, this 

study reveals quite the opposite – while there are differences in port operations and the 

impact of foreign actors within port operations, there are also essential similarities in 

patterns of port laws, regulations and operations. In these situations, there is legal 

elasticity that is supported by a robust imperium and generally robust dominium 

relationship, however this legal elasticity does not imply that the state has lost territorial 

control or that the imperium and dominium relationship has become inverse. Instead, the 

model of legal elasticity and the imperium and dominium relationship allows the state and 

its designated regulatory authorities to flexibly respond to the needs of a specific 

industrial and territorial sector while maintaining sovereignty over the territory on which 

that sector is located.  

 
Many of the same concerns regarding anarchy in port regulation could easily be advanced 

regarding the regulation of airports, as a number of legal areas are involved in the 

operation of even the most basic airport. Using the model of legal elasticity and the 

imperium and dominium relationship, however, allows an alternate view of this situation. 

Examined through the lens of legal elasticity, privatization of airports in any form – with 

or without the presence of foreign entities – is simply another extension of the state’s 

lawmaking and regulatory powers that takes into account the benefits of flexible airport 

operations for the state. Rather than adopting a hardened view that states should operate 

such important centers of commerce and security themselves and that to do otherwise 

threatens the sovereignty of the state, legal elasticity allows the state to be flexible in its 

assessment of current goals and needs, as well as the overall capacity of the state to fulfill 

these goals and needs without outside assistance. Where that finding is negative, legal 

elasticity then allows the state to incorporate privatization, and foreign corporations, in a 

way that fulfills the goals and needs of the state and the airports within it but does so in a 

way that retains the state’s robust imperium over its entire territory while granting 

generally robust dominium capabilities to the entity that is operating airport facilities.  
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V. Foreign Resident Zones and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
As noted in Chapter 3, the practice of creating special territorial zones for foreigners 

within a host state and allowing extraterritorial jurisdiction for foreigners within a host 

state existed for centuries. Traditionally, the creation of foreign resident zones and the 

concomitant use of extraterritoriality was motivated by the commercial interests of the 

host state combined with some perceived threat from foreigners if allowed to live and 

mix with the general citizenry.516 Over time, extraterritoriality took on a historically 

negative connotation from the perspective of the host state, which viewed it as a form of 

law-based colonization rather than accommodation.517 The trend of citizens residing 

abroad has not changed despite the abolition of extraterritoriality in the early twentieth 

century. Neither has the commercial motivation behind decisions to live abroad or behind 

host state allowance of these ex-patriot communities.  

 
In some instances, foreign residents are confined to the boundaries of SEZs by agreement 

or informal practice.518 In other instances, however, there are designated areas in which 

foreign – largely Western – residents live in order to avail themselves of more lenient 

laws than those applied to the standard citizenry of the host state.519 This is of note in 

commercial hubs such as the United Arab Emirates, where a large influx of non-Emirati 

and largely non-Muslim residents has located itself within the territory of a religious 

society in which Shar’ia law is applied.520 The clash caused by the mixing of different 

legal and social mores has resulted in legal misunderstandings on the part of foreign 

residents and visitors that caused legal and diplomatic tensions.521  
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In an effort to address these issues, some states have established differing legal and social 

expectations and requirements for foreigners and non-Muslims within designated zones. 

A primary example of this is Dubai, which created the Dubai Code of Conduct in order to 

“set[] the standards for social ethics and mutual respect that shall be followed by all of 

Dubai’s citizens, residents and visitors in respect of the Emirate’s culture, religion and 

habits.”522 A portion of the Dubai Code of Conduct is aimed at Emiratis as well as 

foreigners, stressing the need to preserve their culture as well as exercise tolerance to 

promote economic growth.523 Thus, although there is an allowed mixing of cultures and 

peoples, it is within not only the territorial boundary of Dubai but also in the sub-

boundaries of malls, restaurants, cafes and streets that are generally shared by foreigners 

and residents alike.524  

 
This situation results in some sense of anomaly of territory. However, it is best thought of 

as a quintessential display of the model of legal elasticity and the imperium and 

dominium relationship in application. The Dubai Code of Conduct is a very flexible 

response from a government that is at once seeking to protect the sensibilities and rights 

of its citizens and to protect the economic status of the state by ensuring that foreigners 

will continue to be comfortable there. A hardened model of territorial control and the 

imperium and dominium relationship would not allow for this practice and would not 

permit the flexibility needed by the state to these responding circumstances. 

 
Additionally, the government in Abu Dhabi has announced the formation of a separate 

court system that will apply different laws to contract disputes between non-citizens, 

notably in areas of free commerce.525 This decision was the result of the increasing 

number of contracts claims brought before local courts that do not have legal authority to 

decide them.526 The concept that will be enshrined in these courts is very similar to the 
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basic tenets of extraterritoriality as it applies only to foreigners in limited settings.527 It is 

not a blanket assertion of extraterritorial jurisdiction for all foreigners for all legal 

matters, nor is it a cession of legal authority over the entire territorial area to foreign law 

and foreign courts. Rather, it is an elastic response to an issue that has become a problem 

to the judiciary. In that sense, this is an example of the model of legal elasticity and the 

imperium and dominium relationship being applied to ensure that the state retains robust 

imperium, however there is a cession of a small aspect of dominium over legal issues that 

do not in fact have a translation to the legal system of the state and do not directly involve 

state citizens. 

 
V. Conclusion 
 
The studies examined in this chapter vary widely in legal, economic and territorial scope. 

However, these studies are linked in that they relate to important economic activities 

within states – economic activities that require interaction between the host state and 

either foreign states, foreign corporations, or a combination of the two. These economic 

activities often require that new or different laws and legal systems be adopted by the 

host state, at least within certain territorial areas, and often these laws and systems vary 

dramatically from the standard laws of the host state. 

 
Application of the model of legal elasticity and the imperium and dominium relationship 

to SEZs demonstrates the importance of using state laws and rules to create new areas for 

law and economic growth that are at the same time subject to the imperium of the host 

state. In this way, the host state retains robust imperium while at the same time allowing 

for the existence of robust dominium within the SEZ territories. Similarly, the large scale 

sale of land to foreign states or foreign corporations, while it has the potential for serious 

human rights concerns, is another instance in which the application of the model of legal 

elasticity and the imperium and dominium relationship allows for the land sales 

themselves without requiring the host state to surrender jurisdiction and legal rights over 

the land as a matter of private property located within the national, sovereign territory. 
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Ports and airports share many of the same qualities of importance for economic and 

national security interests, and yet have been the target of increasing privatization, 

including privatization involving foreign corporations. The application of the model of 

legal elasticity and the imperium and dominium relationship to this situation demonstrates 

that there is no problem in maintaining territorial sovereignty on the part of the state 

while vesting potentially robust dominium in foreign corporations as operators of ports or 

airports because these facilities are still heavily regulated by the state itself, allowing the 

state to retain robust imperium. 

 
Finally, newly emerging areas of contact between cultures and legal systems in territories 

such as Dubai and Abu Dhabi have generated host state reactions in the form of 

attempting to set legal boundaries for interactions between foreigners and citizens. These 

legal boundaries attempt to ensure respect for each constituency. There are certainly 

aspects of these practices that sound in extraterritoriality, and this thesis asserts that 

extraterritoriality itself could be facilitated within the model of legal elasticity and the 

imperium and dominium relationship. In the current instance, the application of the model 

of legal elasticity and the imperium and dominium relationship allows states to craft laws 

and instruments that address certain segments of the foreign population without losing 

imperium or sovereignty because these laws and instruments have not been forced upon 

them by foreign states and also are not explicit exceptions to the laws and rules of the 

host state. 

 
Thus, while emerging economic practices, including those that are directly linked with 

globalization, have and will continue to present states with challenges to their legal 

policies, it is not necessary for these challenges to be viewed as threats that can or will 

undermine state sovereignty or the international state system. Instead, application of the 

model of legal elasticity and the imperium and dominium relationship presents the state 

with the ability to adapt to new and emerging issues and practices through flexibility in 

terms of dominium while at the same time preserving its territorial control and imperium, 

as well as its inherent sovereignty. 
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Chapter 7 – Anomalies of Politics and the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 

 
 
I. Introduction 
 
In this chapter, the focus shifts to current anomalies of politics. Politics, in this context, 

refers specifically to areas within a sovereign state’s territory where another political unit 

is allowed to function as either a largely self-governing entity or as an entity that exists in 

tension with the sovereign state government. In each of these studies, the anomalies have 

arisen from periods of growth, development, change and challenge within the territory of 

the state and without the territory of the state in terms of the influence of outside legal 

practices. As such, anomalies of politics have the potential to pose a challenge to state 

sovereignty and territory control, and offer situations in which to evaluate the model of 

elastic territorial control and the imperium and dominium relationship in modern practice. 

 
The first study examines the relationship between indigenous communities and territory 

within the state. This study is split between indigenous communities in former British 

dominion states – Australia, Canada and New Zealand – and the United States, where 

different yet related constructs of the this relationship have been established. The tension 

between the state and its indigenous communities has existed for centuries in each of 

these examples. And yet, recent changes to the ways in which indigenous community 

rights and identity have been viewed as a matter of law present the potential for new 

challenges and/or growth in the imperium and dominium relationship balance. Given this, 

application of the model of legal elasticity and the imperium and dominium relationship is 

important to understanding the current and future status of the state and the indigenous 

communities and separate and interlocking legal entities.  

 
The second study examines the Kaliningrad oblast.528 Kaliningrad presents an unusual 

remnant of Cold War statecraft that has now become of increasing importance to Russia, 

of which it is legally a part, as well as the states that surround it and the European Union. 
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Traditionally, Kaliningrad is viewed from the perspective of impacts on neighboring 

states, Europe and Germany, of which it was formerly a part. However, this thesis 

examines Kaliningrad with a view to the impact of the exclave on the Russian state and 

its ability to exert territorial control and sovereignty across the Baltic Sea. This 

examination is facilitated through applying the model of legal elasticity and the imperium 

and dominium relationship. 

 
The third study examines areas of disagreement between national and local governments 

regarding a particular political issue that results in the local government establishing its 

own policy regardless of national approval. There are of course many such examples, 

however two have been selected for further examination. The first is groups of American 

states taking collective measures to implement cap-and-trade programs for carbon 

emissions control in the face of the national government’s failure to enact policy in the 

area. The second is the monetary policy of the Swedish resort town of Hoganas, which 

has announced that the Euro will be accepted as legitimate currency despite Swedish 

national laws requiring that the only currency used within the state be the Swedish krona. 

In each instance, the study examples were chosen because they represent the future of 

contests over state power and territorial implications, as environmental and monetary 

policy issues gain in national and international importance.  

 
Finally, the fourth study addresses the issue of leasing territory to another state. Leasing 

is well established in international law and has been engaged in for centuries. Yet the 

issue is not only what leasing territory of a state to another state means in terms of 

sovereignty and statehood for the duration of the lease. As has been seen in prominent 

examples such as Hong Kong and Macau, when these territorial leases end there is a need 

to reintegrate territory that has been under the rule of a foreign set of laws and mores for 

a significant time period into the main state’s legal and social system. The impacts of this 

on the main state itself as well as the former leased territory are still unfolding but contain 

important considerations for the relationship between territory, statehood and 

sovereignty. The application of the model of legal elasticity and the imperium and 

dominium relationship in this context proves to be essential for understanding how to 

navigate these uncertainties. 
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II. Indigenous Communities and the Model of Legal Elasticity and the Imperium and 

Dominium Relationship 

 
As discussed in Chapter 3, initially there were different bases of legal justification for 

European acts of colonization. For Protestant states such as Britain the ease of a papal 

bull was not available, and thus different legal theories were developed to justify 

colonization.529 Some of these theories were heavily based in treaty and contract law at 

the outset, such as in what would become the United States and New Zealand. In other 

instances, however, different forms of legal justification were used, such as the assertion 

that the island of Australia constituted terra nullius when the British first arrived. Over 

time, courts within Australia, Canada, New Zealand and the United States have 

recognized and crafted theories of rights and status for indigenous communities, in some 

instances repudiating the initial justifications altogether and in other instances working 

around them.  

 
a. Australia 
 
The issue of indigenous rights to territory in Australia, where title was asserted by the 

British government under the doctrine of terra nullius, was framed within the context of 

aboriginal title by indigenous groups and Australian courts alike. As a theory, aboriginal 

title asserts that the traditional rights of indigenous communities to their property were 

not extinguished by the presence of British colonizers or by the imposition of British law 

in the Australian territory.530  

 
The construct of aboriginal title in Australia was enshrined in Mabo v Queensland 

(“Mabo”).531 This case was brought by indigenous inhabitants of the Murray Islands who 

asserted that their traditional native title had not been extinguished by the Crown and that 

the Crown’s rights to this territory were held subject to the existing indigenous rights and 

interests over it.532 The Mabo Court expressly rejected the assertion that Australia had 
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been terra nullius at the time of its colonization on human rights as well as factual 

grounds.533 This finding, in turn, allowed the Court to delve further into the question of 

aboriginal title rights without automatic preemption due to Crown sovereignty.534  One of 

the first aspects of ownership interests the Court addressed was the difference between 

the interest gained by the Crown when it acquired the right to the territory – which was 

identified as a matter of international law concern, so as to exclude other states – and 

when it acquired the right to the land of the colonial area – which was identified as a 

matter of domestic law concern under common law.535 Using property law, the Court 

noted that it was impossible for the Crown to assert a full property right in land that had 

been “already occupied by another,” thus calling into question the strict application of 

pure Crown sovereignty claims.536  

 
The Mabo decision was followed by the enactment of the Australia Native Title Act in 

1993 to establish the system for evaluating aboriginal title as a matter of law and to quiet 

concerns over ownership rights in lands and natural resources throughout the state.537 In 

itself, the Australia Native Title Act was a response that used the model of legal elasticity 

and the imperium and dominium relationship to craft methods of settling land issues. At 

the sub-national level in Australia, Mabo prompted the enactment of hardened laws at 

these levels that sought to declare the extinguishment of all aboriginal title within the 

appropriate jurisdiction. Such laws were subsequently struck down by the Australian high 

courts, while the elastic Australia Native Title Act has remained valid law.538 

 
Since the creation of a system to allow indigenous peoples and communities to bring 

claims regarding aboriginal title rights – including the right to resources and also to non-

exclusive use of lands, such as for cultural practices and grazing rights – thousands of 
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claims were brought and hundreds were settled outside of the litigation process.539 

Throughout this process, it has been agreed that lands granted to indigenous communities 

through aboriginal title, be it exclusive or non-exclusive, are still subject to the full laws 

of Australia and the applicable localities, as are the people located within them, as well as 

their own community laws.540  

 
At the same time, although the aboriginal communities are entitled to exercise robust 

dominium in terms of aboriginal title rights, the laws of Australia and the aboriginal title 

settlements themselves are explicit in the requirement that all holders of aboriginal title 

are also under the jurisdiction of the state and applicable localities at all times. While it 

might be possible for the aboriginal communities to also require that their members 

follow the dictates of community laws that accord with national and local laws, 

aboriginal title rights do not themselves extinguish national jurisdiction across the 
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entirety of Australia. This is a further example of elasticity and the model of elastic 

territorial control and the imperium and dominium relationship existing to allow for 

accommodation of a robust dominium and yet the maintenance of a robust imperium. 

 
Thus, aboriginal title exists as a form of dominium that, while it may have pre-dated the 

extension of British and later Australian imperium, does not negate this imperium.541 

Indeed, it can be analogized to the Roman practice of recognizing existing kingdoms in 

conquered territories as retaining dominium.542 By its very nature, the application of the 

model of legal elasticity and the imperium and dominium relationship to issues of 

aboriginal title demonstrates the importance of the model because a hardened model 

would not allow the possibility that there could be two co-existent title holders under a 

system in which the superior title holder is the Crown.  

 
b. New Zealand 
 
The colonization of New Zealand was vastly different than of Australia. Initially, 

individual citizens and missionary groups established settlement areas throughout the 

North and South Islands of New Zealand, acting largely on their own.543 Indeed, there 

was some reluctance on the part of the Crown to undertake a formal colonization project 

in the area, however, infighting among settlers and concerns over their actions toward the 

indigenous Maori communities motivated the Crown to begin the formal colonization 

process.544 These efforts culminated in the 1840 Treaty of Waitangi between the Crown 

and many of the Maori tribes.545 Under the terms of the Treaty of Waitangi, the Maori 

tribes ceded their territories to the Crown in exchange for protection and the right to use 

these lands in the future.546 Essentially, the relationship established between the Crown 

and the Maori was that of sovereign and subjects, with special protections guaranteed to 
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the Maori and their land such that the government could purchase land from the Maori 

but potentially avaricious settlers could not.547  

 
In the late nineteenth century, the passage of the Native Lands Act in New Zealand 

allowed the Maori to present claims to land as individuals and obtain a form of legal 

recognition of their right and title to the land.548 In this sense, aboriginal title holding as 

such existed in New Zealand for well over a century. However, contrary to the initial 

intent of the Crown, these forms of recognition allowed the Maori to sell their lands to 

settlers as well as the Crown, resulting in mass land alienation.549 Eventually, these 

practices were halted through new legislation, however the shift for and against Maori 

land alienation practices occurred several times more into the twentieth century.550 

 
The 1975 Treaty of Waitangi Act was an attempt to use the Treaty of Waitangi as a guide 

to settle land claims issues.551 The Treaty of Waitangi Act created the Waitangi Tribunal 

as a mixed Maori and non-Maori entity charged with reviewing individual and 

community claims to land as well as the application of the Treaty.552 Instances of Maori 

land claims were to be transmitted to the Maori Land Court and Maori Appellate 

Court.553 Through the Waitangi Tribunal system, the state has entered into agreements 

with a number of Maori communities for land claim settlement instruments that establish 

the rights of both parties to territory and natural resources in Crown lands.554 As in the 
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Australian context of exclusive title grants, the Maori communities that take title to lands 

under these settlement agreements take it subject to the domestic laws of New Zealand 

and with an express statement that the territory remains part of the state.555 

 
Throughout the attempts to craft Maori land rights laws, and particularly the aspects of 

these laws relating to the ability of Maori communities to alienate their lands, there have 

been many instances in which a hardened construct of territorial control and the imperium 

and dominium relationship have been applied. Laws allowing individual Maori to lay 

claim to rights to identified pieces of land reflected an ideology of homologizing land 

holding patterns around the concept of individual land holding, making it more difficult 

for Maori communities to continue to possess robust dominium and instead seeking to 

create an even more robust imperium.  

 
In the Treaty of Waitangi Act, there was a shift in policy away from hardened constructs 

of territorial control and toward the model of legal elasticity and the imperium and 

dominium relationship. Through this process of land claims settlement, the state 

recognized the legitimacy of the Maori community’s land claim and land rights, resulting 

in agreed upon robust dominium in the Maori communities. The state does so while 

maintaining a robust imperium over the entirety of the state’s territory and explicitly 

reserving the ability to exert that right over Maori lands in the same way that it may exert 

it over non-Maori lands throughout the state.  

 
c. Canada 
 
Colonial settlement of Canada by the British and French governments involved a 

combination of conquest and treaties of cession.556 In addition, the British enacted the 
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Royal Proclamation of 1763 for all North American colonies in order to guide policies 

and interactions with the indigenous communities.557 The Royal Proclamation of 1763 

recognized at least some element of autonomy vested in the indigenous tribes within the 

larger construct of their status as part of British colonial territory.558  

 
Over time, Canadian laws became highly discriminatory and also sought increasingly to 

relocate indigenous communities to state-designated reserve areas.559 For many years, 

issues of autonomy and self-government for Canadian indigenous communities were 

largely dormant.560 However, recent decades have seen a dramatic increase of assertions 

of these rights by indigenous communities, at the same time that various Canadian 

governments became somewhat more willing to act on these topics.561 It has been 

expressly recognized that the assertion of rights and identities stemming from indigenous 

status in Canada is intended to allow these communities to participate in the Canadian 

governance and social structure rather than to challenge these structures and the larger 

Canadian governmental authority.562  

 
Aboriginal title has been recognized by the highest courts in Canada, although it also has 

been found to have been extinguishable in many ways, particularly regarding the Western 

Canadian territories that were not subject to the Royal Proclamation’s provisions 

regarding tribal status.563 The key factor for Canadian courts is the occupation of the 

claimed lands by indigenous communities “at the time at which the Crown asserted 

sovereignty over the land subject to the title.”564 Further, Canadian courts have crafted 

the concept of a “duty to consult” with indigenous communities on licensing and other 

issues that will impact on their lands for all levels of Canadian government.565 
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Under the terms of the revised Canadian Constitution Act, the national government 

recognized a right to self-government for indigenous communities and that this right may 

be expressed and upheld through treaties or agreements establishing the parameters of the 

right.566 As is expressed in the official government negotiation policy “recognition of the 

inherent right is based on the view that the Aboriginal peoples of Canada have the right to 

govern themselves in relation to matters that are internal to their communities, integral to 

their unique cultures, identities, traditions, languages and institutions, and with respect to 

their special relationship to their land and their resources.”567 In an effort to avoid 

litigating the self-government claims of indigenous communities, the Canadian 

government has established a negotiation system through which self-government 

agreements and land rights agreements can be entered into by mutual consent, in a 

manner similar to those used in Australia and New Zealand.568 The Canadian government 
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is adamant that it relinquishes no aspect of its standing as a territorially sovereign state 

with full jurisdiction over the territory in which the indigenous communities are located 

as a matter of law.569 The Canadian government does, however, establish criteria for legal 

and policy matters that may fall within the ambit of indigenous self-government 

jurisdiction – such as marriage practices – and those that are exclusively reserved for the 

national government – such as national security matters.570 

 
The Canadian negotiating platforms for these agreements is somewhat harder than New 

Zealand’s in that it repeatedly states that the actions taken by the Canadian state in terms 

of land claim settlements do not in any way derogate from the ability of Canada to exert 

full territorial sovereignty over these areas. This position is an enshrinement of robust 

imperium. There is, however, legal elasticity throughout the terms of the land claim 

settlement agreements and the self-governance agreements. Indeed, applying the model 

of legal elasticity and the imperium and dominium relationship to the situation that exists 
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between Canada and its indigenous communities demonstrates that there is room for legal 

elasticity even in a system characterized by legal hardening where legal elasticity is 

supported by a well-articulated and agreed upon balance between robust imperium and 

robust dominium. 

 
d. United States 
 
As part of the British North American colonial system, the colonies comprising what 

would be the early United States were subject to the terms of the Royal Proclamation of 

1763.571 Following independence and the implementation of the federal Constitution, the 

United States’ laws established that matters relating to indigenous communities, 

particularly treaties with them as tribal nations, were within the jurisdiction of the federal 

government.572 From the point of constitutional ratification onward, the system 

established was and continues to be a dual system in which approved and identified tribes 

exist in designated territories and function as “independent entities with inherent powers 

of self-government,” subject to federal regulation and law.573 Concomitantly, the United 

States government has assumed responsibilities of protection for the tribes, their citizens 

and their properties through administrative oversight mechanisms.574  

 
A form of aboriginal title was recognized in the United States in the 1823 United States 

Supreme Court case of Johnson v McIntosh.575 In this case, Justice Marshall recognized 

that, in the American context, the discovering European state gained sovereignty to that 

territory as against other sovereigns but that the indigenous tribes within the territory still 

“retained a right of occupancy, which only the discovering sovereign could extinguish, 

either ‘by purchase or by conquest.’”576 Justice Marshall again opined on the status of the 

Indian tribes in Cherokee Nation v Georgia, in which it was found that the tribes were 

“domestic dependent nations,” meaning that the tribes “occupy a territory to which we 
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assert a title independent of their will, which must take effect in point of possession, 

when their right of possession ceases. Meanwhile, they are in a state of pupilage; their 

relation to the United States resembles that of a ward to his guardian.”577 This is one of 

the earliest pronouncements of the relationship between imperium and dominium in the 

context of the United States government and the indigenous communities located within 

its borders, and is notable in that it does not completely extinguish the concept of 

dominium residing in indigenous communities. 

 
Over time, this trend shifted toward attempts to establish independent identities and 

governments within the indigenous communities, although this was not done in 

preparation for any formal grant of more independent status.578 There was also an attempt 

at terminating the special status of Indian tribes under federal, state and local law, 

however this proved unpopular and ineffective.579 Additionally, the tribes have 

increasingly established forms of legislative and executive entities under their tribal 

constitutions,580 which also establish tribal courts that apply the tenets of tribal law 

throughout the territory of the tribe.581 

 
As recently restated by the United States Supreme Court, the legal and societal 

relationship between the United States and the individual Indian tribes is that of a 

trusteeship.582 Part of the modern day iteration of this relationship involves the 

requirement that “the federal government . . . support and encourage tribal self-

government, self-determination, and economic prosperity.”583 The recent statutory 

enactments relating to many tribes confirm the shift toward self-government and self-

determination as the guiding practice for US policy within the confines of the larger 

principles of the trust relationship.584 
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The United States shares as do other states essentially the same practice of applying the 

model of legal elasticity and the imperium and dominium relationship into its relationship 

with indigenous communities. It demonstrates the importance of establishing this 

relationship not only with the indigenous communities themselves but also with national 

sub-units, such as American states, in order to ensure that there is an understood standard 

for how each layer of government is able to legally interact with indigenous groups, in 

this case insisting on the exertion of a robust imperium over the American states as well 

as the indigenous communities. Legal elasticity functions in the American context 

because it is supported by an imperium and dominium relationship in which there is 

robust imperium that is legally charged with ensuring robust dominium and also legally 

created robust dominium rights for the indigenous communities. 

 
III. Kaliningrad Oblast and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
Historically, Kaliningrad’s identity was largely German.585 After World War I, 

Kaliningrad avoided incorporation into Polish territory, however it was separated from 

the post-war German territory and was neighbored by Poland and Lithuania.586 After 

World War II, the territory was placed under the control of the Soviet Union, which 

sought a Baltic port.587 Early Soviet policy sought to remake the area forcing out or 

causing the death of most of Kaliningrad’s German population.588 The Soviets then 

engaged in a colonization scheme through which Russian and other selected groups were 

relocated to the territory.589 The importance of Kaliningrad from a strategic point of view, 

coupled with the lack of a traditional society or ethnicity residing in the territory, resulted 

in the Soviet decision to make the area part of the larger Soviet territory under the direct 

administration of a designated Russian administration.590 
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During the Cold War, Kaliningrad was a vital port city for military presence in the Baltic 

region.591 In the post-Cold War period, Kaliningrad – and Russian sovereignty over it – 

has gone through several iterations of questions regarding its existence and status. For a 

while there was concern over the intensions of unified Germany toward Kaliningrad, 

however it renounced any potential historical claims to the territory in favor of Russian 

sovereignty.592 The presence of a significant military force in Kaliningrad has continued 

to cause unease with neighboring states, particularly as many of these states have joined 

the European Union and the North Atlantic Treaty Organization.593 At the same time, 

with Russia losing military bases in the former Soviet republics, Kaliningrad’s military 

location and function took on greater significance.594  

 
Part of the post-Cold War reforms that swept through Kaliningrad involved the 

designation of the non-military portions of the oblast as a Special Economic Zone.595 

Currently, the SEZ has become important to the Russian economy as well as to 

preserving the civilian functionality of Kaliningrad.596 Unlike traditional SEZs, which are 

located within a typically smaller, designated area and have a limited number of residents 

at the most, the Kaliningrad SEZ includes nearly the entire Kaliningrad oblast and 

residents as well.597  

 
As a matter of official Russian law and policy, Kaliningrad is an extension of Russian 

soil and matters relating to it are viewed as domestic matters.598 The Russian government 
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controls Kaliningrad and the officials who oversee the oblast are reportable to the 

Russian government as well. This is disconcerting to neighboring states and the EU, for 

whom Kaliningrad is an unwelcome assertion of Russian authority on their borders. 

However, it should also be remembered that the issue of Kaliningrad as an exclave and 

thus a territorial anomaly has ramifications for Russia as well.  

 
Within Russian law, there is generally a hardened relationship regarding Kaliningrad in 

that the oblast is regarded as a standard piece of Russian soil, on which there is a SEZ – 

which does imply the potential for a more robust dominium – and also a significant 

military complex – in which robust imperium takes precedence over weak dominium. 

However, the identity of Kaliningrad as an exclave, and one that is relatively difficult to 

reach from the Russian Federation itself, adds an additional element to the discussion. 

Kaliningrad’s exclave status means that, in the event of an emergency or some form of 

conflict involving Russia, it could function as a target. This status also means that it is 

necessary for Russia to contemplate the possibility that Kaliningrad will have to exercise 

more robust dominium in such circumstances. Thus, although on the outside there is a 

hardened construct of territorial control and the imperium and dominium relationship, it is 

possible for this situation to change by forces other than those from Russia or Kaliningrad 

itself. In this, we see one of the few forms of anomalies of territory that is truly able to 

threaten the state that holds imperium. This situation is due to the hardened status of 

territorial control exerted by Russia over Kaliningrad as well as the basic geographic 

vulnerability of Kaliningrad as an exclave. 

IV. Areas of Disagreement and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
Policy disagreements between states and sub-state entities are certainly not rare. 

However, the two examples discussed below are highlighted because of the extremes to 

which the sub-state entities have taken these disagreements and the potential for the 

reactions to these disagreements to be seen as divisive or undermining of the state’s 

territorial authority. These examples were also selected because they relate to two policy 

areas – environmental protection and monetary policy – that are of increasing importance 

to state authority and sovereignty at the national and international level. Thus, they are 
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instances in which applying the model of legal elasticity and the imperium and dominium 

relationship is insightful in order to determine the parameters to which legal elasticity 

might be stretched before it begins to undermine the state’s imperium. 

a. Cap-and-Trade in the United States 
 
The cap-and-trade system is essentially a system for making a commodity out of 

intangible units of carbon or other pollutants.599 In this way, unlike other forms of 

commodity trading, the cap-and-trade system seeks to use the market system to create a 

disincentive for the use of inefficient pollutants and an economic incentive to reduce 

carbon usage or use more efficient carbon source points.600 The principles of cap-and-

trade systems were established on the global scale in the combination of the United 

Nations Framework Convention on Climate Change (UNFCCC) and the subsequent 

Kyoto Protocol to the UNFCCC.601 In the years after the Kyoto Protocol, the European 

Union has created by far the most advanced cap-and-trade system.602 

 
Although the United States ratified the UNFCCC and signed the Kyoto Protocol, it has 

never ratified, and is not bound by, the Kyoto Protocol.603 This has ramifications in many 

policy areas, including in the reluctance of many political actors to embrace the concept 

of a cap-and-trade system within the United States.604 While there have been periodic 

attempts to create a cap-and-trade system for the United States as a whole, these attempts 

have failed.605 According to the terms of the United States Constitution, decisions 
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regarding foreign policy and many matters of domestic environmental policy are solely 

within the jurisdiction of the federal government, however, this is not the case with all 

matters of environmental and energy policy.606  

 
Federal reluctance to enact national cap-and-trade legislation does not indicate an overall 

reluctance or opposition to these programs in various parts of the United States. With this 

in mind, a number of states from the Northeastern and Mid-Atlantic United States created 

the Regional Greenhouse Gas Initiative (RGGI) as a way for states to establish a cap-and-

trade system.607 The RGGI cap-and-trade system within the territories of these states is 

enabled by individual state laws implementing the cap-and-trade system and establishing 

rules for it’s functioning.608 It is clear, however, that the RGGI member states are willing 

to participate in a national cap-and-trade system should it exist in the future.609 

 
The environmental policy aspects of RGGI are beyond the scope of this thesis. What is 

important to note is that the RGGI states have created what is arguably an area of 

territorial anomaly through the implementation of the cap-and-trade system within their 

jurisdictions. As a matter of law, these individual states have done nothing illegal or 
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outside the scope of the limitations placed upon them through the United States 

Constitution or federal laws. However, their actions are such that they have created more 

robust dominium for themselves and also a regional grouping that has robust dominium 

over a significant aspect of policy and territorial control. While these actions do not 

constitute an overreach into federal jurisdiction, they do represent an instance in which 

the individual states have taken a policy area into the parameters of their own legislative 

and territorial domains. Applying the model of legal elasticity and the imperium and 

dominium relationship to this situation demonstrates the place of legal elasticity in an 

already elastic system such as the federal/state system used in the United States. The 

RGGI example pushes the parameters of legal elasticity within the federal/state system 

and demonstrates that there is room for additional elasticity in such a flexible system. 

Legal elasticity is supported by the robust imperium and robust dominium relationship 

that operates within the confines of a strong yet elastic constitution. 

b. The Euro in Hoganas610 
 
National currencies and the policies and tangible value they transmit have become “pure 

manifestations of sovereignty.”611 This is certainly true of the economic value assigned to 

currencies as a reflection of their issuing state’s strength and capabilities.612 The same 

“manifestation of sovereignty” classification also extends to national monetary policy, 

which – at least in theory – is squarely within the jurisdiction of the state.613 

 
The decision of a European Union member state to join the Eurozone and use the Euro as 

national currency is not automatic with European Union membership, and European 

Union member states are required to go through a further screening and preparation 

process prior to attaining membership in the Eurozone.614 Similarly, not all European 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
610 This section draws from Alexandra R Harrington, “Sovereignty, Territory and Fluidity: Lessons from 
Hoganas” SSRN Working Paper Series (2009). 
611 Steil & Hinds, supra note 10 at 9 – 10.  
612 Ibid.  
613 See ibid at 72 (“We take it for granted today that monetary policy is not only the prerogative of the 
government but one of its primary responsibilities. . . having no monetary policy is anarchy, and having it 
dictated from abroad is imperialism.”). 
614 Treaty on European Union (Maastricht Treaty), 7 February 1992, 1757 UNTS 3 (1993) at art 4a; 
European Central Bank, Convergence Report, May 2008 (Frankfurt: European Central Bank, 2008). 



! 168!

Union member states join the Eurozone. Notably, the United Kingdom, Sweden and 

Denmark have publicly stated their intention to remain outside of the Eurozone.615  

 
The decision of successive Swedish governments to retain the Swedish krona as the 

national currency and avoid entanglement with the Euro is enshrined in Swedish law.616 

This law and the policy behind it were decided through a national referendum in which 

Swedish voters opted to retain the krona as the national currency.617 Under the terms of 

the Swedish Riksbank Act, “Sweden’s monetary unit is the krona.”618 In keeping with 

Swedish constitutional structure, while powers and responsibilities have devolved to 

municipalities and localities, it is clear that monetary decisions have not been 

devolved.619 

 
Facially, then, the laws in both the Eurozone and Sweden are clear – Sweden is not part 

of the Eurozone and does not use the Euro within its borders. The simplicity of this 

situation was challenged in 2008, when the Swedish resort town of Hoganas – a popular 

vacation destination for tourists from Eurozone member states – announced that it would 

allow merchants to accept Euros as valid methods of payment rather than requiring 

tourists to exchange Euros for kronas in order to make payments.620 Despite media 

coverage of this decision, the Swedish government has not taken official action to prevent 

the use of Euros as a trading currency in Hoganas.  

 
At first, this might seem to be a rather unimportant event – private merchants can 

theoretically accept payment in any currency they wish, provided that they are able to 

record the appropriate monetary value of their transactions for taxations and other 

purposes. However, by making the ability to accept Euros as payment an official 

municipal policy, the currency dynamic in Hoganas changes and there is a direct act of 

disagreement between a small sub-state unit and the larger state’s monetary policy.  
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This example might seem to be of relatively little consequence to Swedish economic 

policy or sovereignty, particularly as there has not been a public outcry in favor of or 

against Hoganas’ actions. However, this example is mentioned as an illustration of how a 

small state sub-unit can defy national law in a policy area that the state has firmly 

occupied. In a hardened construct of territorial control and the imperium and dominium 

relationship, the official reaction from the state to Hoganas’ announcement would have 

been swift and clear since Swedish currency laws are simple and explicit. Applying the 

model of legal elasticity and the imperium and dominium relationship to the Hoganas 

example further demonstrates the ways in which legal elasticity is accommodated even in 

legal systems that appear to be hardened. Legal elasticity here is supported by a robust 

imperium and robust dominium relationship in which the state retains the ability to act 

against the sub-state unit’s policies although it passively fails to do so.  

V. Leased Territories, Reintegration and the Model of Legal Elasticity and the Imperium 
and Dominium Relationship 
 
The use of territorial leases between states is not new and is well-accepted as a matter of 

international law.621 Leases in international law essentially represent a compromise of 

sovereign rights for a set duration of time – or potentially indefinitely – in much the same 

way that they represent a compromise of the fee owner’s rights in common law property 

regimes.622 Under the standard territorial lease terms used in international law, the lessee 

assumes complete legal control over the leased territory during the lease, however this 

control ends with the termination of the lease.623 When the lease terminates, sovereignty 

and legal rights revert to the sovereign lessor and, at least in theory, the leased territory is 

completely reintegrated into the legal system of the sovereign lessor.624 As such, 

territorial leases between sovereigns are relatively straightforward. What is more 

important for the purposes of this thesis is not the territorial lease per se but rather the 

impact of leased territory reversion and reincorporation on issues of territory, sovereignty 

and statehood for the sovereign lessor. 
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In some instances, the reversion is a point of national pride and economic value with little 

variance in law applied by the sovereign lessee and sovereign lessor and does not cause a 

great deal of disruption. For example, when the Panama Canal Zone lease ended and that 

territory reverted from the United States to Panama, there was a small population 

involved but a massive amount of economic value and national pride in having ousted 

what were increasingly viewed as unwelcome American forces.625 The terms of the 

reversion back did stipulate that the US would have the ability to enter into the zone for 

commercial purposes – as was afforded to other states – and to assist the Panamanian 

government with threats to the defense of the Canal Zone itself.626 However, there were 

very few issues attendant in reintegrating this commercial base into Panamanian law. 

Indeed, there were arguably greater problems suffered by the vacating Americans in 

terms of the need to relocate the military forces that had been stationed at the Canal 

Zone.627  

 
The same ease of reversion and reincorporation did not occur with the 1997 termination 

of the British lease over Hong Kong.628 This reversion represented a challenge for all 

parties, as it involved the reversion of a territory which had been part of the Chinese 

Empire when it was ceded to the British through the initial treaty of cession and 

subsequent lease, became part of a booming capitalist system under British control, and 

was about to revert to the legal control of a now communist Chinese state.629 Beyond the 

implications for Hong Kong, there were also legal, political and social implications for 

China, which has been slowly transitioning through capitalist-based market reforms while 

still retaining a strong sense of governmental control by the state.630  
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Official negotiations prior to 1997 resulted in the creation of the Hong Kong Special 

Administrative Region (HKSAR), to which the majority of governmental powers were 

devolved.631 The HKSAR was given a great deal of domestic and international 

independence with the exception of critical matters to China such as foreign affairs and 

defense.632 One of the first stipulations of the Basic Law establishing the HKSAR is “the 

National People's Congress authorizes the Hong Kong Special Administrative Region to 

exercise a high degree of autonomy and enjoy executive, legislative and independent 

judicial power, including that of final adjudication, in accordance with the provisions of 

this Law.”633 Additionally, the Basic Law establishing the HKSAR is explicit that “the 

land and natural resources within the Hong Kong Special Administrative Region shall be 

State property.”634 

 
Within the HKSAR there is a locally-based, tripartite system of government and a 

number of laws that had been in place under British rule continue to apply, including a 

free port system that allows Hong Kong to maintain its status as a preeminent financial 

and trading center.635 The dual yet unequal system of sovereignty over the HKSAR is not 

permanent and is scheduled to expire in 2047, at which time it is expected that there will 

be a full reversion of the HKSAR to Chinese law and sovereignty.636 Additionally, the 

appointment of high-ranking governmental officials for the HKSAR, such as the chief 

executive, is reserved for the Chinese government itself and the Chinese government has 

oversight authority for the laws promulgated by the HKSAR legislative body.637  
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Essentially the same situation and legal arrangements were made in Macau, which 

reverted to Chinese control in 1999 after being under the lease-based control of the 

Portuguese.638 Macau has been designated as the Macau Special Administrative Region 

(MSAR) and is also under the same fifty-year system of dual yet unequal sovereignty 

with the Chinese government that is used in Hong Kong.639 Although not as important a 

financial center as Hong Kong, prior to the lease reversion Macau enjoyed a strong 

economy – including an active gaming industry – that has been retained and largely 

supported by the Chinese government.640 

 
The issue of international territorial lease reversions is often discussed from the aspect of 

the entity that had been subject to the lease and less commonly discussed from the 

perspective of the state that is re-taking the leased territory. However, it is clear that there 

are impacts on both states involved, and that in situations such as the reversions of Hong 

Kong and Macau, the potential for legal disruption exists. Particularly in the context of 

Hong Kong and Macau reverting to a legal system that is essentially foreign in many 

ways to the legal Chinese system, these impacts are not only real but also cannot be 

accommodated through a hardened construct of territorial control and the imperium and 

dominium relationship.  

 
Under a hardened construct, the Basic Law for the HKSAR and MSAR would not have 

been suitable for the slow reincorporation of Hong Kong and Macau to Chinese law and 

imperium, as they require flexibility in reconciling the communist legal system with the 

capitalist systems of law that largely underscored the administration and operation of 

Hong Kong and Macau during the term of the British lease. Seen through this lens, 

applying the model of legal elasticity and the imperium and dominium relationship was 

essential for the creation of the Basic Laws of the HKSAR and the MSAR and continues 
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to be essential to the reintegration efforts of Hong Kong and Macao into full Chinese 

authority and sovereignty. Legal elasticity in this context is supported by a shifting 

balance in the imperium and dominium relationship, one that anticipates a slow 

diminishing of currently robust dominium in favor of robust imperium. Whether this is 

achieved in 2047 is impossible to predict, however if it is it will be the result of legal 

elasticity rather than legal hardening. 

V. Conclusion 
 
This chapter focused on the ways in which areas of anomaly exist in relation to political 

control over territory within a state. The studies examined focus on instances where a 

sub-state entity located within a state’s territory is able to exist and function as a largely 

self-governing entity or exists in a form of tension with the laws of the state. In each of 

these studies, the state-sub-state relationship has resulted in opportunities for growth, 

development, change and challenge that incorporate the model of legal elasticity and the 

imperium and dominium relationship. 

 
The first study examined the role of indigenous communities as areas of territorial 

anomaly in the former British dominion states of Australia, Canada and New Zealand as 

well as the United States. Although each of the former British dominion states and the 

United States has recognized aboriginal title, these states did so in different ways and as 

the result of different historical mechanisms. Regardless, in each of these jurisdictions 

there were governmental processes established to facilitate the settlement of land claims 

between indigenous communities and the state. In each of these states there was also an 

explicit relationship of robust imperium and robust dominium established such that 

territorial areas that are vested in indigenous communities in terms of property rights are 

still subject to the larger national laws of the state. Overall, it was established that the 

evolution of the relationship between indigenous communities and the state in each of 

these jurisdictions demonstrates the importance of the model of legal elasticity and the 

imperium and dominium relationship.  

 
The second study examined Kaliningrad oblast, a Russian exclave located between 

Poland, Lithuania and the Baltic Sea. Included in the discussion was not only the impact 
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of Kaliningrad on its neighbors but also on the Russian state that is faced with directly 

administering an exclave in often hostile conditions. It was asserted that, although a 

hardened relationship exists between Russia and the Kaliningrad oblast in terms of purely 

statutory law, the potential need to adopt the model of legal elasticity and the imperium 

and dominium relationship to respond to threats and emergencies in the future exists and 

indeed causes a quandary for Russian policy. 

 
The third study examined the RGGI in the United States and the town of Hoganas in 

Sweden, both of which have opted to pursue policies that are contrary to those officially 

embraced by their national governments. In the RGGI example, the policy area at issue is 

the adoption of a cap-and-trade program and in the Hoganas example the policy area at 

issue is the use of the Euro in addition to or as a replacement for the Swedish krona. The 

RGGI system does not directly violate the laws of the United States, however Hoganas’ 

actions are contrary to official Swedish currency law. Both examples demonstrate the 

ability to use different aspects of the applicable state law to act in ways that are contrary 

to established policy through the model of legal elasticity and the imperium and 

dominium relationship where that relationship is supported by a robust imperium and 

robust dominium relationship in which the state retains the ability to act against the sub-

state unit’s policies although it passively fails to do so. 

 
Finally, the fourth study examined the impact of the reversion of international leased 

territories on the law used in the leased territory and the state to which the territory is 

reverting. Through the examples of the reversion of Hong Kong and Macau to China, this 

study applied the model of legal elasticity and the imperium and dominium relationship to 

demonstrate the model of legal elasticity and the imperium and dominium relationship’s 

utility where legal elasticity is supported by a shifting balance in the imperium and 

dominium relationship that anticipates a slow diminishing of robust dominium in favor of 

robust imperium. 

 
Thus, this chapter has demonstrated that it is possible for areas of politically based 

anomaly of territory to exist, and that the application of the model of legal elasticity and 

the imperium and dominium relationship demonstrates mechanisms through which these 
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anomalies can co-exist with state imperium. These mechanisms focus on ensuring that 

there is a retained robust imperium – and with it territorial control on the part of the state 

– while at the same time allowing for fluctuating forms of robust dominium.  

 
 
 
 
 
 
!
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Chapter 8 – Anomalies of Military and the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 

 
I. Introduction 
 
In this chapter, the focus shifts to the impact of foreign military and military-associated 

installations on the territorial sovereignty of the host state. Among the myriad functions 

that are or have the potential to be exercised by modern states there is arguably no more 

fundamentally sovereign function than that of controlling and overseeing a state’s 

military. This chapter readjusts the typical lens through which military and military-

associated installations are seen by examining the impact of these quintessential functions 

of statehood and sovereignty when they are exercised by foreign states within the 

territory of a host state. 

 
The first study examines the impact of overseas military bases located within a host state 

on the territorial control and sovereignty of the host state itself and applies the model of 

legal elasticity and the imperium and dominium relationship to demonstrate the forms of 

relationships created in this situation. This study examines American overseas military 

basing practices from the end of World War II onward. The decision to study this state 

and time period stems from the fact that, with the exception of the Philippines and to a 

certain extent immediate post-war Japan, these bases were acquired through leases in 

states with which the United States had no established territorial relationships. This 

differs from European states that established bases in former colonies. Thus, the 

American leases were quintessentially new constructs in the relationship between the 

states involved and in the imperium and dominium relationship crafted by the host state.  

 
Within the pattern of overseas military basing, there is an issue of territorial sovereignty 

for base acquiring states in that they need to acquire bases under agreements that allow 

them to treat the base areas as part of their national territorial and legal system for the 

safety and success of their operations and personnel. As a standard matter, the lease terms 

used reflect this. Throughout recent history there have been examples of calls from local 

populations to shut down foreign military bases, usually as the result of a particular off-

base crime committed by foreign forces or because of environmentalist opposition to the 
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use of weaponry on the bases.641 Many of these movements have been couched in 

nationalistic parlance, and indeed some have involved national governments supporting 

the protests, however these arguments tend to omit the importance of examining the 

impacts of foreign military bases on state territorial sovereignty.  

 
The second study examines the impact of overseas military bases for international 

organizations performing an international peacekeeping function. From the point of view 

of international organizations that engage in peacekeeping operations, particularly the 

United Nations, basing represents the need for a physical staging area for military 

operations as well as a place from which to launch civilian outreach and other programs 

that have become standard in the evolving model of international peacekeeping. 

However, many of the same issues regarding the impact of foreign bases on host state 

territorial sovereignty apply in this context as well. Indeed, it is often more important to 

examine the issue of foreign basing and territorial sovereignty in this context because the 

presence of international organization associated bases often means that there is a contest 

for the political existence of the host state itself. Thus, these bases present the opportunity 

to examine the model of legal elasticity and the imperium and dominium relationship in a 

setting of questionable political control. 

 
The third study examines zones of military occupation, particularly post-conflict military 

occupation. While the essential legal aspects of occupation are well established under 

international law there are more subtle aspects to this issue, particularly when the initial 

conflict has ceased and there is a designated host state in which these zones are located. 

Perhaps the best example of this is the “Green Zone” in Iraq, in which foreign troops, 

personnel and non-military personnel such as contractors and journalists live and work 

separated from the rest of the state of Iraq. Using Iraq and the Green Zone area as a lens, 

this study applies the model of legal elasticity and the imperium and dominium 

relationship and demonstrates that the situation presents an opportunity to understand the 
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continued territorial sovereignty of the host state in which the zone of military occupation 

is located. 

 
The fourth study examines the impact of foreign war dead cemeteries on the host state’s 

territorial sovereignty. Within this chapter, the issue of foreign war dead cemeteries is 

perhaps the most truly anomalous in that the practice of creating these cemeteries was 

only used throughout a short span of wars, as states have generally expressed a 

preference for repatriating the bodies of those military forces. However, this was 

impossible and impractical in earlier wars such as World War I and World War II. In 

these situations, states such as Britain, France and the United States entered into 

agreements with states housing large numbers of foreign war dead to create and maintain 

cemeteries and memorials for the fallen. There is seemingly little controversy in this act 

of humanity on the part of the host state, and indeed some states, such as France and 

Belgium, have shown great pride in being home to foreign war dead cemeteries. 

However, as the attacks on British foreign war dead cemeteries outside Benghazi during 

the Libyan revolution demonstrate, the feelings that these cemeteries engender within the 

host state are not always positive. With this in mind, the study applies the model of legal 

elasticity and the imperium and dominium relationship to determine the balance of 

imperium and dominium necessary to facilitate this relationship without undermining the 

sovereign territorial control exercised by the host state. 

 
II. Overseas Military Bases642 and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
The use of overseas military bases was not a new phenomenon at the outset of World 

War II. Indeed, one of the key practices within early colonial policy was to establish 
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642 A portion of this section on overseas military bases and their territorial implications was presented as 
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some form of military base in an area intended for colonization.643 What set the practices 

of the United States during World War II apart was the use of leases to obtain basing 

areas rather than the outright use of military force.644 This inaugurated an era during 

which the Americans found themselves increasingly inclined to use leases for military 

bases overseas.645 While it is certainly possible to view this increase in overseas base 

leasing as the imposition of the will of the dominant state on less powerful and often 

quite vulnerable host states, it should be highlighted that these agreements were not 

uniform and did take into account local needs and preferences.646 In this way, from the 

beginning the modern practice of overseas base leasing has applied the model of legal 

elasticity and the imperium and dominium relationship in that it maintains the host state’s 

robust imperium while also vesting the leasing state with robust dominium over the leased 

territories.  

 
At the outset, one outlier in the standard practice of American base leasing patterns 

should be noted. American military basing – and general American presence – in the 

Philippines represented a different situation because the Philippines were technically an 

American territorial possession from the end of the Spanish-American war in 1898 until 

Philippine independence in 1946.647 During this time, the American military established 

several military bases throughout the Philippines, especially during World War II in the 

Pacific.648 The terms of official transfer of sovereignty from the United States to the 

Philippine state reserved the territories that were occupied by American military forces 

until an additional agreement could be made, and that agreement provided that the 

majority of existing bases would be kept and operated by the United States pursuant to 

the terms of a ninety-nine year lease.649 Under the terms of this lease, American law 

would be applicable to Americans and Filipinos who worked or were present on the base 
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643 See Chapter 3. 
644 See US, Naval and Air Bases Arrangement between the United States of America and Great Britain, 
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and also for Americans connected with the base who committed crimes outside the base 

against other Americans.650 Over time, the American military basing agreements with the 

Philippines were revised with regard to essential terms such as lease duration and the 

bases to be used.651 Eventually, the bases in the Philippines lost a good deal of strategic 

value and also suffered infrastructural damages due to a volcanic eruption.652 Combined 

with an increasingly erratic political situation, this confluence resulted in the end of 

American military basing presence in the Philippines.653  

 
The example of basing arrangements in the Philippines is an outlier from the standard 

overseas military basing arrangements used by the United States in that there was a pre-

existing and largely colonial relationship between the two states prior to Philippine 

independence. As a result, the lease agreements reflected a shift in sovereign identity and 

the territorial control exercised by the Philippine state. In this way, although the former 

colonial state was present on Philippine soil, application of the model of legal elasticity 

and the imperium and dominium relationship demonstrates that the Philippines used these 

bases for the military protection of its citizens, resulting in robust imperium despite the 

grant of robust dominium to the overseas military base. 

 
While the Philippines represented an outlier in basing policy, there were many other base 

leases created during this time that demonstrate the relationship between legal elasticity 

and the imperium and dominium relationship in practice. The lease regarding the base in 

St. Lucia, amended when the United States had little practical need for the base, allowed 

the government of St. Lucia to use the existing base facilities and essentially act as a sub-

lessee of the United States until or unless the United States provided it with notice of 

intent to re-engage the base area for its own purposes.654 This allowance of use of base 

facilities by the home state became standard throughout many lease terms.655 
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650 Ibid at 110. 
651 Ibid at 112 – 117.  
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– IV.  
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Republic of Korea, Regarding Facilities Areas and the Status of United States Armed Forces in the 
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Additionally, some agreements allowed for the development of commercial facilities on 

designated portions of the base for the benefit of the host state.656 

 
Leases often contained terms stating that the host state would purchase the area to be 

used by the United States for military basing and would expressly hold title to that 

territory although the United States would retain control and jurisdiction over the area for 

the duration of the lease.657 Indicia of host state territorial sovereignty was sometimes 

required on the base, as in the requirement that the Spanish flag be flown on base.658 

Under the terms of the agreement between the United States and Japan for military 

basing, the Japanese government agreed to purchase whatever lands necessary to 

complete the agreed upon military facilities and the United States government agreed to 

sustain the costs of maintaining the facilities and associated areas for the duration of the 

agreement.659  

 
Later military basing agreements, including revisions to existing basing agreements, have 

included a concerted focus on environmental protection and conservation within the 

military operations carried out by the 30United States.660 Another relatively new trend in 

basing agreements involves the provision of fire aide to the bases and also by those on the 

base to the host state, including to the host state’s military installations if needed.661 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Republic of Korea, 17 UST 1677 (1966); US, Leased Naval Bases Agreement between the United States 
and the United Kingdom of Great Britain and Northern Ireland, 30.3 UST 2683 (1978 – 1979).  
656 See US, Agreement effected by exchange of notes, Kindley Air Force Base, Bermuda: Additional Civil 
Airport Facilities, 19.4 UST 5059 (1968). 
657 See US, Defense Agreement between the United States and Spain, 4.2 UST 1895 (1953); US, Agreement 
in Implementation of Chapter VIII of the Agreement of Friendship and Cooperation between the United 
States of America and Spain, 21.3 UST 2259 (1970). 
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While there are variants in overseas military basing agreements and leases granted to the 

United States, and while these bases are located throughout different legal and political 

systems, they evince the ability of the host state to actively assert its voice rather than 

simply agreeing to the terms desired by a more powerful state in the international 

community. Throughout the history of these basing agreements, there has been a steady 

assertion of robust imperium on the part of the host state in the extent of territorial control 

ceded through the lease, the protections granted to foreign troops and host state citizens, 

and the requirement that the basing agreements and leases include protections such as 

emergency assistance guarantees. More recent basing agreements and leases have 

incorporated environmental protection provisions, which are of particular import not only 

for the host state’s environmental integrity during the basing agreement and lease but also 

when the lease ends and there is an attempt to integrate the base territory into the larger 

cache of useable property in the host state.662  

 
A hardened construct of territorial control would not allow legal space for the presence of 

foreign military bases at all because this would require the allowance of foreign state 

control and imposition of its laws within a portion of the host state’s territory. However, 

applying the model of legal elasticity and the imperium and dominium relationship to 

these practices demonstrates that legal elasticity was and continues to be necessary in 

order for basing agreements and leases to be sustained. In this situation, legal elasticity is 

supported by retained robust imperium by the host state and the grant of robust dominium 

to the base leasing state. This is particularly true where the host state has used the 

expiration of an existing basing agreement or lease to add new terms and conditions for 

the extension of the lease, conditions that tend to mirror sovereign territorial concerns 

such as environmental protection. 
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III. International Peacekeeping Bases663 and the Model of Legal Elasticity and the 
Imperium and Dominium Relationship 
 
International peacekeeping bases share many similarities and dissimilarities with foreign 

overseas military bases. Both forms of basing involve the use of a designated base area 

within a host state, both forms of basing may only be present with the consent of the host 

state, and both exist as a result of legal agreements between the host state and a 

designated entity that is sponsoring the presence of the foreign troops and the creation of 

a base.664 In the standard foreign overseas military basing agreement, this designated 

entity is the sending state. In the context of international peacekeeping bases, the 

designated entity is the international organization undertaking the supply of military 

forces and some form of assistance to the area.665 Direct agreements between the 

international organization and the states providing troops to the peacekeeping operation 

are undertaken separate from the basing agreements and typically do not include the host 

state.666  

 
There are, however, critical differences between overseas military bases and international 

peacekeeping bases. Operationally, the concept of an overseas military base involves 

containing a foreign state’s troops to a bounded base area under the jurisdiction of the 

foreign state for the duration of the basing agreement. Thus, military training exercises 

and drills, as well as actual operations, start and finish in the base area and generally do 

not involve activity in the host state unless it explicitly requests or agrees. The major 

forms of foreign interaction with the host state tend to occur through the employment of 

host state citizens on-base, the ability of the troops stationed at the base to take leave and 
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enter the host state, the abilities of accompanying military families to do the same, and, 

potentially, issues of criminal liability for incidents off-base that involve military 

personnel.667 In this sense, overseas military bases represent enclaves within the host 

state.668  

 
In contrast, the presence of international peacekeeping bases and associated military 

forces is typically in response to a request that foreign military forces be placed on the 

ground in the host state to prevent the escalation of conflict or during attempts at 

diplomatic negotiations.669 Once the conflict has stopped, international peacekeeping 

forces – and the bases that house them – have often remained in a host state in order to 

ensure that peace is maintained.670 In this sense, international peacekeeping bases are 

intended as a launching point from which – depending on the exact terms of the status of 

forces agreement – foreign troops are to directly enter the host state, providing civilian 

protection, policing, investigations, and other forms of services for and on behalf of the 

sending international organization.671 While the international peacekeeping base may be 

thought of as an enclave in the sense of barracking, administration and coordination, the 

purpose of the base is exactly the opposite of an overseas military base.672  

 
Another important difference, at least in theory, is the intended duration of the overseas 

military basing agreement versus the international peacekeeping presence and base 

agreement. The former is intended to be a long-duration agreement, typically renewable 

at certain intervals. Theoretically, the latter is intended to serve a relatively quick 

function and should end once the conflict or threat has ended.673 However, especially in 
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the context of United Nations peacekeeping operations, this has not been the case. The 

initial resolution from the United Nations Security Council establishing an international 

peacekeeping operation will be finite, as will initial agreements with the host state and 

Status of Forces Agreements with troop contributing states.674 However, United Nations 

Security Council resolutions are renewable – in some cases resulting in the presence of 

international peacekeeping bases and forces in the host state for decades – provided the 

host state does not require the international peacekeepers to withdraw or the United 

Nations does not decide to remove the international peacekeepers.675 

 
A facial reading of the opening portions of the authorizing provisions of United Nations 

Security Council resolutions establishing or continuing international peacekeeping 

operations tends to pay homage to the territorial and political sovereignty of the host 

state.676 Thus, it would seem that there are few issues associated with the presence of 

international peacekeeping bases in terms of host state territorial sovereignty. However, a 

closer reading of these authorizing resolutions, especially the more modern resolutions, 

casts a shadow over this appearance. Activities such as border conflicts and dispute 

settlement, policing, electoral monitoring and policing, the re-creation – or in some 

instances creation – of security infrastructure, the training of military forces, and ensuring 

that the host state and its citizens comply with international law have been included in 

agreements that also authorize the creation of bases for international peacekeeping 

forces.677  

 
Each international peacekeeping operation is of course quite complex, and a study of 

these operations is outside of the scope of this thesis. However, the use of international 

peacekeeping forces is vital to the discussion of areas of military-based anomalies of 

territory and the model of legal elasticity and the imperium and dominium relationship.  
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By implication, the request that international peacekeeping forces be deployed and an 

international peacekeeping base be established, or the acquiescence of a host state to 

these measures, indicates that the host state cannot exercise full and effective territorial 

control. In this situation, while the host state retains its imperium, it is a weakened 

imperium, and those involved in the particular conflict are seeking to co-opt robust 

dominium – if not full imperium – for themselves. Although couched in prefatory 

language to the contrary, the agreements and United Nations Security Council resolutions 

that establish international peacekeeping operations for a host state in fact recognize this 

weakened imperium and may unintentionally contribute to weakened imperium by 

allowing for international peacekeeping operations that encroach on many sovereign 

functions. 

 
Further, the establishment of an international peacekeeping base and the deployment of 

international peacekeeping forces, although intended to stabilize the host state and bolster 

the host state’s imperium, in fact creates an enclave from which international 

peacekeeping forces enter the territory of the host state with the goal of promoting peace 

and protecting the civilian population. These actions potentially have an immediate 

humanitarian value but have the equal potential of creating robust dominium in the area 

of the international peacekeeping base – from which administrative decisions are made 

and assistance is provided to the local population – at the same time that the host state’s 

imperium is weakened and its ability to exert territorial control has waned.  

 
International peacekeeping bases have been discussed in this chapter because they 

present a potential for a truly disruptive military-based anomaly of territory. In a situation 

where a host state experiences weak imperium, the presence of an international 

peacekeeping base can fill the vacuum of robust state imperium by creating a site of 

robust dominium that is in fact controlled by laws that are not the laws of the host state, 

thus introducing an entirely different legal regime to the host state and its population.  

 
Despite this potential for disruption of the sovereignty of the host state, the application of 

the model of legal elasticity and the imperium and dominium relationship provides a way 
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to understand the presence of international peacekeeping bases and operations in a less 

destructive manner. 

 
A hardened construct of territorial control operates on a bi-polar vision, in which the state 

– here the host state – either is able to exert territorial control and robust imperium over 

its sovereign territory or it is not, in which case the concept of statehood and sovereignty 

for the host state are called into question. In this situation, international peacekeeping 

bases and operations are not necessary and provide little utility other than to further break 

down sovereign territorial control. By applying the model of legal elasticity and the 

imperium and dominium relationship to the situation, however, it is possible to allow for a 

temporary disruption in robust imperium and sovereign territorial control provided that 

this is indeed a temporary occurrence. Legal elasticity allows flexibility within the host 

state’s levels of territorial control, and for weakened imperium with robust international 

dominium, provided that the situation in the host state has not become so flexible that all 

indicia of sovereignty was lost. 

 
IV. Areas of Occupation and the Model of Legal Elasticity and the Imperium and 
Dominium Relationship 
 
It is a basic tenet of international law that territory occupied by the enemy during wartime 

does not automatically become the occupier’s permanent territory.678 While the 

occupying state has obligations in terms of protecting the civilian population in the 

occupied territory and ensuring basic civic functions, this does not confer a permanent 

transfer of jurisdiction over the territory.679 Instead, issues of territorial holdings and 

rights are to be decided after the hostilities have stopped.680  

 
It has also become a relatively well-established principle in international law that, 

following a conflict, it is possible for the international community to place a piece of 
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territory under international control.681 Post-World War I examples such as Danzig and 

Memel demonstrate the ways in which this could be done for restricted time periods.682 

Post-World War II examples such as the division of the City of Berlin demonstrate the 

ways this could be achieved for a far longer period of time.683 In all of these examples, 

the international administration for the territory was required to provide governmental 

services and infrastructure to the civilian citizens of the designated territories and to help 

them rebuild following war and devastation.684 These administrations were also required 

to assist in the creation of equality within the designated territory such that there was no 

persecution of a particular group residing in the territory.685 Certainly, this required the 

presence of foreign troops and foreigners to act as governmental officials, as well as 

attendant civil administrators.686 However, the target group for which these international 

administrations governed was the citizenry of the designated territory rather than a 

collection of foreigners living in a particular area.  

 
The existence of the internationalized territories was indeed important to the construct of 

territorial sovereignty for the German state following World War I in that they became a 

rallying cry and source of national pride as well as anger.687 There was no question that 

the German state existed as a full territorial sovereign without these internationalized 

territories, and was indeed sovereign within the entirety of its post-war borders.688  
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Standing in direct contrast to these examples is the so-called “Green Zone” located in 

Iraq and created after the Allied invasion of Iraq in 2003.689 Prior to the war, the “Green 

Zone” had been the location of an elite neighborhood in which members of the regime 

and others lived apart from the rest of Baghdad, separated by class rather than by force.690 

After the invasion, the Green Zone was reconstituted as the military-focused area in 

Baghdad where Westerners began to congregate because it was theoretically the nerve 

center of military operations for the war theatre and also safer for Westerners and those 

associated with the Allied forces.691  

 
When the focus of foreign presence in Iraq shifted away from purely combat operations, 

the Green Zone continued to maintain its separate status in practice if not in law. Under 

the original agreements between the new Iraqi authorities and the Allied forces after the 

war, there was no official internationalization of the Green Zone as there had been with 

Danzig, Memel or even Berlin. Rather, as a staging ground for Allied forces and 

diplomatic operations, the area was generally allowed to function under the authority of 

the Allied forces that guarded it but without formalized arrangements per se. 

 
Indeed, it was not until the 2009 Status of Forces Agreement between the Iraqi 

government and the American government that the Green Zone was addressed in a 

significant way as a matter of law. Pursuant to the Status of Forces Agreement, the Green 

Zone is under the legal control of the Iraqi government.692 Also pursuant to the terms of 

this agreement, however, “the Government of Iraq may request from the United States 

Forces limited and temporary support for the Iraqi authorities in the mission of security 

for the Green Zone.”693 This should be read with earlier portions of the Status of Forces 
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Agreement that provide for jurisdiction over military facilities and personnel within 

American military occupied areas of Iraq.694  

 
Slowly, the terms of the Status of Forces Agreement have been implemented and there is 

an increased Iraqi role in administering the Green Zone territory, although this shift has 

largely been from the Allied military forces to the Iraqi military forces.695 However, the 

Green Zone is still maintained as a highly fortified area for which special permissions 

must be received prior to entry.696 Thus, the Iraqi government is in a situation where 

foreign military forces were – and to some extent still are – occupying an area for the 

protection of those in the area, and those in the area are not civilians but rather a largely 

foreign group of those associated with war and peace building operations, as well as the 

new Iraqi government and military leadership.697 When the Green Zone was fully 

governed by foreign forces this made it possible to see the area as a temporary enclave of 

persons that would eventually leave and restore territorial control to the Iraqi 

government. Now, however, the involvement of the Iraqi government and Iraqi forces 

themselves in perpetuating a zone of separateness from their own citizens shifts the focus 

of discussion.  

 
The Green Zone presents an unusual military-based anomaly of territory in that it was 

regarded as a removed area to the average Iraqi citizen prior to the war, and in many 

ways, regardless whether administered by foreign forces or Iraqi forces, continues to 

retain this status. As the site of some key Iraqi military facilities, the Green Zone will 

likely exist as a national area of military exclusion once the last of the foreign forces and 

associated civilians leave. The model of legal elasticity and the imperium and dominium 

relationship applies in an unusual yet insightful way in this context.  

 
Prior to the war, the Iraqi state exerted robust imperium and allowed for generally weak 

dominium within the Green Zone.698 The area of the Green Zone at that time was a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
694 Ibid at art 12. 
695 See Ned Parker, “The Iraq We Left Behind: Welcome to the World’s Next Failed State” (2012) 91 
Foreign Affairs 94 at 100 – 101.  
696 Ibid.  
697 Ibid. 
698 See Tripp, supra note 690 at ch 6. 
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location of privilege and power and thus as a territory exerted somewhat stronger 

dominium because of those who resided within it and the protections they insisted upon. 

This was not, however, the result of statutory law but rather of political and social 

understandings that became customary law. During and after the war, imperium and 

dominium essentially merged in the form of the Allied command and then imperium was 

vested in the new Iraqi government as a matter of law, although robust dominium over the 

Green Zone was maintained by the Allied command. Finally, under the terms of the 2009 

Status of Forces Agreement, dominium over the Green Zone was returned to the Iraqi 

government, although this is weakened dominium in the sense of the reserved powers and 

abilities for foreign forces.  

 
In this context, legal elasticity was essential to expanding the parameters of state 

territorial control and to ensuring that these parameters were expanded in a way that did 

not ultimately result in the dissolution of the state. For this reason, legal elasticity 

provided for robust imperium and robust dominium to merge in the form of the Allied 

forces during the active combat portions of the war. For the same reasons, legal elasticity 

allowed for the gradual shifting of the imperium and dominium relationship after the end 

of active combat operations such that the Iraqi government was able to exert some form 

of imperium even of the Allied command still exercised robust dominium over areas such 

as the Green Zone. The continued shifting of imperium and dominium relationship 

balance within Iraq over time – and particularly in the Green Zone – supports the 

viability of the model of legal elasticity and the imperium and dominium relationship. 

 
V. Foreign War Dead Cemeteries699 and the Model of Legal Elasticity and the Imperium 
and Dominium Relationship 
 
The burial of military casualties of overseas conflicts is a sensitive matter. When wars 

were fought relatively close to home, this tended not to be an issue, although in the 

United States the practice of maintaining cemeteries for “enemy” war dead began during 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
699 A portion of this section on foreign war dead cemeteries and their territorial implications was presented 
as Alexandra R Harrington, Honors Abroad: The Commemoration and Memorialization of Foreign War 
Dead, presented at the 10th Annual Hawaii Conference on Arts & Humanities in Honolulu, Hawaii on Jan. 
13, 2012. Additionally, this research resulted in the writing of Alexandra R Harrington, “Uncertain Rest: 
The Nebulous Legal Status of Overseas Military Cemeteries,” SSRN Working Papers Series.  
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the Civil War.700 The British were vaguely involved with the practice during the Crimean 

War, although this did not continue in earnest until World War I.701 The issues associated 

with allowing the war dead to remain overseas tended to cluster around the practical – the 

extreme costs and public health concerns associated with safely transporting bodies home 

– as well as the emotional –bereaved families wishing to have their loved ones home or 

know where their loved one was buried.702 

 
During World War I, the number of troops from the colonies, particularly the British 

dominions, who fought and died in Europe was very large, necessitating overseas 

cemeteries rather than attempts at repatriation.703 The same occurred during World War 

II, when foreign war dead were scattered across the globe and it was essentially 

impossible to repatriate them.704 The process by which these cemeteries were created was 

by no means quick, as it involved locating those who had died throughout the world, 

making arrangements with host state governments to locate sites for cemeteries and 

crafting a legal regime that enabled the construction and maintenance of these 

cemeteries.705 Another key issue was that these agreements allow family and friends of 

the war dead to access these sites, thus implicating the immigration policy of host states. 

 
A full review of land grant terms illustrates that legal elasticity has been used throughout 

the creation of international agreements for foreign war dead cemeteries and the balance 

between maintaining robust imperium while allowing a robust dominium that indicates 

respect for the foreign state and its sacrifices. From the outset, it should be noted that 

there was no standard land grant from a host state for the establishment of foreign war 

dead cemeteries.706 As a matter of courtesy, the majority of foreign war dead cemeteries 
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700 G Kurt Piehler, Remembering War the American Way (Washington, DC: Smithsonian Books, 1995) at 
ch 2.  
701 Harrington, “Uncertain Rest,” supra note 699. 
702 See ibid. 
703 Philip Longworth, The Unending Vigil: The History of the Commonwealth War Graves Commission 
(Barnsley, UK: Pen & Sword Military, 2010) at 11 – 28, 107 – 115.   
704 Longworth, supra note 703, at 177 – 186.  
705 See generally Longworth, supra note 703; Netherlands War Graves Foundation, Military War Cemetery 
Grebbeberg (The Hague: Netherlands War Graves Foundation, 2012); Netherlands War Graves 
Foundation, Netherlands war cemeteries in Indonesia (The Hague: Netherlands War Graves Foundation, 
2012). 
706 UK, Agreement between the governments of the United Kingdom of Great Britain and Northern Ireland, 
Canada, Australia, New Zealand, India and Pakistan of the One Part and the Imperial Ethiopian 
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were provided to the troop sending states rent-free, although the troop sending states were 

responsible for upkeep.707 In a minority of instances, either the host state purchased the 

territory for the cemetery and then was reimbursed by the troop sending state or the troop 

sending state directly purchased the territory for the cemetery from private landowners.708  

Regardless the method of purchase or donation of the territory for the cemetery, it was 

still a standard requirement that the territory remain part of the host state’s national 

territory.709  

 
Despite the differences in land grant terms used, there is a discernible trend toward grants 

of territorial use to the troop sending state in perpetuity.710 Where the agreements used 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Government of the Other Part, Respecting the War Cemeteries, Graves and Memorials of the British 
Commonwealth in Ethiopian Territory, 1967 ATS No 26; UK, Exchange of Notes Constituting an 
Agreement Between the Government of the United Kingdom of the Netherlands and the Government of the 
Federal Republic of Germany Concerning the Transfer of the Management and Maintenance of the 
German Military Cemetery at Yssel-Steyn, 258 UNTS 15204 (1977); US, Agreement Between the United 
States and the Grand Duchy of Luxembourg concerning the establishment of a permanent World War II 
Cemetery in Luxembourg, 3.2 UST 2745 (1952); US, Agreement Concluded Between the Governments of 
the United States of America and Belgium Covering the Erection by the American Battle Monuments 
Commission of Certain Memorials in Belgium, 5 Bevans 551 (1968). 
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Australia, Canada, India, New Zealand, Pakistan, South Africa and the United Kingdom of Great Britain 
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the United Kingdom and Northern Ireland, Canada, Australia, New Zealand, the Union of South Africa, 
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the United Kingdom, Canada, the Commonwealth of Australia, New Zealand, the Union of South Africa, 
and India and the Government of Iraq Regarding British Cemeteries in Iraq, 1936 ATS No 4 (1936); UK, 
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Belgium respecting the War Cemeteries, Graves and Memorials of the British Commonwealth in Belgian 
Territory, 1951 ATS No 14 (1951); UK, Agreement Between the United Kingdom of Great Britain and 
Northern Ireland, Canada, Australia, New Zealand, the Union of South Africa, India and Pakistan and the 
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were not land grants in perpetuity, they contained land grants for significant periods of 

time and were intended to be renewable.711 A more recent issue is the issue of the need – 

or at least the desire on the part of the host state – to relocate foreign war dead cemeteries 

in the face of modern pressures regarding space and land use.712  

 
Overall, these cemeteries stand as a testament to the fallen of a certain time, however 

they retain a sense of national importance. Indeed, these spaces represent an emotive 

element that continues to cast an influence over states, as the recent desecration of British 

graves in Libya during the conflict demonstrates.713 These sites stand as military-based 

anomalies of territory in that they are areas in which a foreign state is granted robust 

dominium, although the goals of the territories are such that the actual threat to the 

territorial control and robust imperium of the host state is quite low. Application of the 

model of legal elasticity and the imperium and dominium relationship to these sites 

demonstrates that legal elasticity is necessary for the host state to respect the underlying 

intent of the land grant agreements while also attempting to meet the current needs of its 

citizens, particularly in terms of land development as well as security for the cemeteries. 

In this study, legal elasticity is supported by a robust imperium and robust dominium 

relationship that is generally balanced by respect for the sacrifices of the war dead, 

although the emotive aspect of foreign war dead cemeteries can cause tensions when 

there are issues regarding land use or the perceived failure to protect the cemeteries. 
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VI. Conclusion 
 
This chapter focused on military-based anomalies of territory and the application of the 

model of legal elasticity and the imperium and dominium relationship, primarily within 

the host state of these areas. The studies presented spanned a broad spectrum of legal 

areas, yet were united by their use of territory within a host state to create an area that has 

the potential to undermine the host state’s sovereign territorial control and exercise of 

robust imperium. 

 
The first study examined the impact of American overseas military bases on the host 

state. Although the potential exists for this impact to be detrimental to the host state’s 

sovereign territorial control and exercise of robust imperium under a hardened construct 

of territorial control, applying the model of legal elasticity and the imperium and 

dominium relationship demonstrates that host states have crafted base agreements and 

leases that protect and promote their interests. In this way, although base agreements and 

leases typically provide for robust dominium on the part of the foreign state within the 

base area, they do not abrogate the host state’s territorial control or robust imperium. 

 
The second study examined the impact of international peacekeeping bases on the host 

state. This situation is in many ways far more dynamic and fluid than the situation of 

overseas military basing by one state, and creates an enclave with robust dominium at the 

same time that the overall host state has weakened imperium and often a tenuous grip on 

territorial control of the state per se. The study highlighted the potential pitfalls of this 

situation from the standpoint of state sovereignty and territorial control and applied the 

model of legal elasticity and the imperium and dominium relationship to demonstrate that  

this situation can result in a temporary weakening of imperium for the host state and  

robust dominium on the part of an international peacekeeping base as the seat of 

international peacekeeping operations. The caveat to this, as noted in the study, is that 

legal elasticity cannot protect the state’s territorial control and possession of some 

measure of imperium if the state truly disintegrates. As has been noted throughout this 

thesis, there are indeed limits to the extent of elasticity before the entire structure breaks. 
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The third study examined internationalized areas of occupation, discussing post-World 

War I and post-World War II examples before using the Iraqi “Green Zone” as a prism 

through which to review the issue in a modern context. The Green Zone presents a unique 

situation in that it was largely inaccessible to the majority of Iraqis prior to the war, and 

that trend has continued not only throughout the control of the area by Allied forces but 

also now that the area has been explicitly incorporated under Iraqi sovereignty. In this 

context, legal elasticity was essential to expanding the parameters of state territorial 

control and to ensuring that these parameters were expanded in a way that did not 

ultimately result in the dissolution of the state. The continued shifting of imperium and 

dominium relationship balance within Iraq over time – and particularly in the Green Zone 

– supports the viability the model of legal elasticity and the imperium and dominium 

relationship. 

 
Finally, the fourth study examined the issue of foreign war dead cemeteries. This is an 

emotionally and politically evocative issue, which has the potential to complicate the 

legal agreements entered into between the foreign state and the host state regarding the 

siting, creation and maintenance of these cemeteries. Application of the model of legal 

elasticity and the imperium and dominium relationship demonstrates that there is a 

tension between the modern views of some host states on cemetery siting and the emotive 

views of the troop sending states that requires the use of legal elasticity that is supported 

by flexibility in the robust imperium and robust dominium relationship. 

. 
Overall, this chapter has provided insights into the ways in which modern issues of 

anomalies of territory that are based on military operations and affiliations can be 

analyzed and understood through the model of legal elasticity and the imperium and 

dominium relationship. Each of the situations studied is different in legal ramifications 

and yet each allows an understanding of how the application of the model of legal 

elasticity and the imperium and dominium relationship provides a method of mediating 

between tensions at the level of imperium and dominium in order to ensure that state 

control over territory – and thus sovereignty – is maintained unless it becomes entirely 

impractical to maintain the imperium and dominium relationship balance. 
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Chapter 9 – Conclusion 

 
This thesis opened with the observation that territory on its own is static and assumes 

dynamism when it is paired with issues of territorial control. As the preceding chapters 

have demonstrated, the growth and nuance of issues of territory, sovereignty and 

statehood is indeed far from static. The thesis also opened with a series of questions. How 

is territory to be conceived of as a matter of law? What are the parameters of the 

relationship between territory, sovereignty and statehood itself? And how does territorial 

control affect state sovereignty and legitimacy? 

 
The central assertion of this thesis is that, despite the alleged potentially destabilizing 

effects of shifts in territorial parameters such as those asserted through globalization 

theory, applying the model of legal elasticity and the imperium and dominium 

relationship provides a way to preserve the integrity of state territorial control and 

sovereignty. Regarding the opening questions, under the model of legal elasticity and the 

imperium and dominium relationship territory can be conceived of as fluid and flexible in 

terms of legal control, allowing for several layers of authority to be imposed over it. In 

this way, territory can further be conceived of as analogous to the household in Roman 

law – an existing entity that is subject to multiple forms of control that intersect rather 

than undermine each other. The model of legal elasticity and the imperium and dominium 

relationship establishes that the parameters of the territory, sovereignty and statehood 

relationship can – and often must – be flexible, however there are instances in which this 

flexibility can be taken too far, weakening state imperium and imperiling state control 

over a territory. While a state may lose a piece of territory and still remain both sovereign 

and legitimate, the model of legal elasticity and the imperium and dominium relationship 

demonstrates that both weakened imperium and legal hardening can threaten the 

legitimacy of state sovereignty.    

 
The model of legal elasticity and the imperium and dominium relationship is not simply a 

new way of looking at territory in the modern context, nor is it another way of arguing 

against globalization theory that heralds the demise of the state. Rather, it is supported 

throughout this thesis by applying it across a continuum of time periods, jurisdictions, 
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and territorial questions. Each of these periods experienced growth, development, change 

and challenge to legal constructs of territory and territorial control and each responded in 

different ways that demonstrate a flexible and forward moving continuum in the legal 

construct of territory itself and of the relationship between territory, sovereignty and 

statehood. 

 
The model of legal elasticity and the imperium and dominium relationship, and the theory 

behind it, asserts that territorial control can be flexible and not harm the sovereignty of 

the state exercising imperium over it unless that state is completely unable to exert some 

form of imperium-based territorial sovereignty at all.  

 
For support in these assertions, Chapter 1 offered the necessary definitions of the 

terminology associated with the model of legal elasticity and the imperium and dominium 

relationship, as well as the concomitant concept of legal hardening and hardened 

territorial control. Throughout this thesis, instances in which state territorial control and 

ultimately sovereignty have been undermined through the application of hardened 

territorial control have been highlighted in order to demonstrate the contrast between 

hardened and elastic territorial control in the larger relationship between territory, 

sovereignty and statehood. Chapter 1 provided the basic background in which the 

imperium and dominium dichotomy emerged within the confines of the City of Rome as 

well as its expansion throughout the Roman Empire as a tool to assist in crafting methods 

through which to assert control over a variety of smaller legal and political entities.  

 
In addition, Chapter 1 presented definitions of and arguments relating to globalization 

theory in terms of its impact on the overall construct of the state, territory and 

territoriality, and sovereignty. It noted that, despite claims to the contrary, much 

globalization theory requires or is necessarily set against a background of robust 

imperium in that it assumes that states will provide a firm legal background over their 

territories and that this background forms an essential element of globalization. While the 

realities of globalization might require legal elasticity supported by some sense of a 

shifting balance in the imperium and dominium relationship, Chapter 1’s discussion 

revealed that globalization theory does not, practically, stretch the parameters of 
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territorial control to the point where legal elasticity can no longer rein them into the state 

structure.  

 
Chapter 2 examined the classical tenets of Roman law in relationship to imperium and 

dominium and the expansion of this relationship throughout the Empire over time. The 

legal theories and practices of Rome’s successors were discussed in order to illuminate 

how imperium and dominium were expanded as territorial constructs and the place that 

legal elasticity took in creating new systems of law and statehood. Applying the model of 

legal elasticity and the imperium and dominium relationship to the post-Roman period 

that faced its own changes and challenges, as well as opportunities for growth and 

development, demonstrated the ways in which the parameters of dominium were often 

expanded and strengthened although a robust imperium was maintained.  

 
The chapter then applied the model of legal elasticity and the imperium and dominium 

relationship to Ottoman legal practices regarding the place and functions of millet, or 

non-Muslim, communities within the overarching legal system of empire. Rather than 

requiring religious conversion and social assimilation on the part of newly conquered 

peoples, the Ottomans pioneered the millet system under which non-Muslim peoples 

were able to live as part of their religious communities, subject to the laws of these 

communities in most instances and largely undisturbed by Ottoman presence, in 

exchange for the payment of certain taxes and continued loyalty to the empire. The 

chapter discussed the ways in which the millet system functioned in order to highlight the 

changing contours of legal elasticity and the imperium and dominium relationship. In the 

last section, Chapter 2 presented key aspects of classical and modern legal theory 

regarding issues essential to the construct of the state, the relationship between territory, 

sovereignty and statehood, and the role of the state as part of the overall international 

state system. Understanding these key components of legal theory is vital to 

understanding the methodology behind the creation of many modern legal aspects of the 

relationship between territory, sovereignty and statehood as well as understanding how 

these theories have evolved to meet the pressures put upon them by domestic and 

international actors and systems. 
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In Chapter 3, the thesis discussed the application of the model of legal elasticity and the 

imperium and dominium relationship to various stages within the colonial period – a 

shameful period for human rights that should never be replicated yet shaped many of the 

contours of modern international law and state practice such that it must be addressed. 

Through the application of the model of legal elasticity and the imperium and dominium 

relationship to the three designated phases of colonial undertakings – the mid-1400s to 

1541, 1541 to 1848, and 1848 to 1914 – the chapter charted the ways in which the 

parameters of the relationship between territory and sovereignty changed and the points 

at which these boundaries were strained. Application of the model also identified ways in 

which there was a tacit resistance to weak dominium within colonial systems even where 

robust imperium remained in place.   

 
Chapters 4 and 5 addressed World War I and the years thereafter and World War II and 

the process of decolonization that followed. The peace that followed World War I was 

marked by many new transitions in states and the international system. Key among them 

was the mandate system which, as the chapter explained, inaugurated a period of 

potential for growth, development, change and challenge within the territorial 

understandings of the mandatory states and the mandate territories, as well as within the 

colonial possessions of mandatory states. Applying the model of legal elasticity and the 

imperium and dominium relationship, the chapter demonstrated that the mandate system 

offered mechanisms through which the imperium of a mandatory/metropolitan state could 

be retained despite the growth and legal elasticity of dominium within the mandate 

system. Chapter 4 also discussed the use of legal hardening within the new colonial 

institutions and practices implemented by Germany, Italy and Japan during this time and 

noted that this use of legal hardening in territorial construction would ultimately prove 

unsustainable in the future.  

 
Ultimately, these and other causes would lead to World War II and additional pressures 

on states and the international system in terms of growth, development, change and 

challenge. As Chapter 5 identified, key territorial issues in the post-war period focused on 

the shift from the mandate system under the auspices of the League of Nations to the 

more open and robust trusteeship system formed under the auspices of the United 
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Nations. The trusteeship system involved not only the administration and eventual 

independence of former mandate territories and territories that had been under Axis 

control during the war but also the dismantlement of colonialism per se through the 

decolonization process. These topics, particularly decolonization, were highly 

contentious and required significant changes to constructs of territory and the balances 

maintained through imperium and dominium, as metropolitan and trustee states began to 

transition to robust systems of dominium at the expense of robust imperium and, 

ultimately, to granting independence to former colonies and mandate territories, 

recognizing their own imperium in the process.  

 
Chapters 6 – 8 discussed modern examples of anomalies of territory and applied the 

model of legal elasticity and the imperium and dominium relationship for them in order to 

evaluate its functionality in the current period of growth, development, change and 

challenge to legal constructs of territory and territorial control. Chapter 6 analyzed 

anomalies of economy, so named because they occur in situations characterized as having 

the potential for economic growth and development as well as change and challenge for 

the state that at least facially poses a threat to balance within the imperium and dominium 

relationship. The topics selected for study presented issues surrounding the significant 

territorial presence of a foreign state and/or foreign corporation in the sovereign territory 

of a host state. The first topic of study to which the model of legal elasticity and 

imperium and dominium was applied was the use of Special Economic Zones. The second 

topic of study to which the model of legal elasticity and imperium and dominium was 

applied was foreign state and foreign entity purchases of large-scale land tracts within a 

host state. The third topic of study to which the model of legal elasticity and imperium 

and dominium was applied was internationalized port facilities and airports that have 

been fully or partially privatized by host states. Lastly, the fourth topic of study to which 

the model of legal elasticity and imperium and dominium was applied was areas of a host 

state to which the host state has agreed to extend foreign laws to non-citizens. The 

Chapter explained that these anomalies were able to occur without destabilizing the state 

or threatening its ability to control territory and exert sovereignty because of legal 
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elasticity supported by the ability of the imperium and dominium relationship to allow for 

balance shifts. 

 
Chapter 7 analyzed anomalies of politics, so named because they occur in areas within a 

sovereign state’s territory where another political unit is allowed to function as either a 

largely self-governing entity or as an entity that exists in tension with the sovereign state 

government. The topics selected for study presented issues of balancing – or potentially 

upsetting the balance – of national imperium and sub-national dominium based on 

increased claims to authority and ability on the part of the sub-national. The first topic of 

study to which the model of legal elasticity and imperium and dominium was applied was 

the balance between indigenous communities and the state in Australia, Canada, New 

Zealand and the United States in the face of legal trends that recognize greater rights for 

indigenous communities.  The second topic of study to which the model of legal elasticity 

and imperium and dominium was applied was the balance in status between the 

Kaliningrad oblast and the Russian Federation. The third topic of study to which the 

model of legal elasticity and imperium and dominium was applied was the ways in which 

sub-units have acted in contravention of state policy with regard to environmental and 

monetary systems within the sub-unit’s territory. Lastly, the fourth topic of study to 

which the model of legal elasticity and imperium and dominium was applied was the 

impact of returned territory that had been subject to an international lease on the legal 

systems of the leased territory and reversionary home state. The Chapter explained that 

these anomalies too were able to occur without destabilizing the state or threatening its 

ability to control territory and exert sovereignty because of legal elasticity supported by 

the ability of the imperium and dominium relationship to allow for balance shifts. 

 
In the last set of anomalies, Chapter 8 analyzed anomalies of military, so named because 

they involve foreign military and military-associated installations on the territorial 

sovereignty of the host state. These topics were selected because they present issues 

regarding jealously guarded national military issues as well as the potential of foreign 

military presence to have a destabilizing effect on the ability of the state to exercise 

imperium. The first topic of study to which the model of legal elasticity and imperium 

and dominium was applied to the host state/home state relationship in overseas military 
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basing leases and agreements. The second topic of study to which the model of legal 

elasticity and imperium and dominium was applied to overseas military bases for 

international peacekeeping and associated missions. The third topic of study to which the 

model of legal elasticity and imperium and dominium was zones of military occupation in 

the post-conflict setting. Lastly, the fourth topic of study to which the model of legal 

elasticity and imperium and dominium was the use of foreign war dead cemeteries. 

 
As a static entity, territory itself will in all likelihood outlast the states that exert 

sovereign territorial control over it at any given point in history. In this sense, as a 

geographic construct, territory is a continuum. Territory is equally a continuum at law, 

and this is supported through the model of elastic territorial control and the imperium and 

dominium relationship. What the Romans recognized through a formalized system has, 

like territory, continued to live long past those who defined it at a given time. 
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