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ABSTRACT

The thesis traces the concepts of such crimes onder international law as

genocide and crimes against humanity, of individual and collective responsibility

for these crimes, and identifies the place ofcrimes offormer communist regimes in

Central and Eastern Europe among them. The thesis examines the sources of a

duty to investigate and to punish human rights violations of a prior regime in

international treaty and customary law which is not affected by a succession of

States. An analysis of different methods by which post-communist democracies of

Central and Eastern Europe come to tenns with their past gives evidence of

lustration (screening)~ condemning a previous regime and banning its ruling party

as a criminal organization~ and criminal proceedings against Communist Party

officials. With specific reference to the example ofUkraine, where there exist valid

grounds for acoountability of the previous communist regime, it is argued that

during the transitional period , justice could be achieved by way of outlawing the

CODUDunist Party of Ukraine. The accountability of the previous communist

regime would be much facilitated by involving international law standards and

international investigating bodies.
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RESUME

La thèse envisage la conception des crimes internationaux tels que le

génocide et les crimes contre l'humanité ainsi que la responsabilité individuelle et

collective de ces crimes, eUe identifie la place parmi eux des crimes des anciens

regimes communistes. La thèse examine aussi les sources du devoir de procéder

une enquête et punir l'ancien régime pour la violation des droits de l'homme en

utilisant le droit international et de coutume qui n'est pas influencé par la

succession des Etats. L'analyse de différentes voies dont les démocraties post..

communistes de l'Europe Centrale et de ['Est mène à la nécessité de lustration

(vérification); à la condamnation de ('ancien régime et ('interdiction de son parti

dirigeant comme organisation crimineUe et les procès criminels contre les

fonctionnaires communistes. Sur ('exemple de l'Ukraine où il existe des raisons

imponantes pour diriger des poursuites contre l'ancien régime communiste il est

prouvé que pendant la période transitoire la justice peut être atteinte en déclarant

hors la loi le Parti Communiste de l'Ukraine ce qui pourrait être considérablement

faciliter par l'emploi des standards de loi internationaux et les institutions

international d'instruction.
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ln memory ofmy parents, AMa and Mykhailo lvashchyshyn,

ten-year prisoners of Stalin labour camps

who DOW face God's justice.
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INTRODUCTION

In 1932-33, over 6 million Ukrainians1 were starved to death in a very

ftuitful country with the richest black soil in the world - the Ukrainian Soviet

Socialist Republic which was a part of the Soviet Union. Followed by the absence

of almost any reaction on the part of Western powers, the Communist Party of

Ukraine which was inseparable from the Communist Party of the Soviet Union

went on with its crimes against its own people which deserve the appellation

"crimes against humanity." Not condemned and not prosecuted either on the

national or internationalleve~the Communist Party of Ukraine persists in blocking

market reforms and jeopardizing democratic transition in modem Ukraine, which

gained independence in 1991.

The recently issued Stephane Courtois's "Le livre noir du communisme"

exposed the atrocities committed by the communist regimes around the world, and

reminded the world that among these crimes was the horrendous famine-genocide

of 1933 by means of which the Communist Pany destroyed over six million

Ukrainian Iives.2 Such extermination of a civilian population was already criminal

in 1930's. As it was stated in R. v. Finta Case, it was "as much criminal in 1940 as

it would be today under the laws ofaU so-caUed civilized nations.',] However, this

terror crime as weil as other crimes against humanity committed by the Communist

1The aumber ofvidims diJfers in difJ'erent sources andcounIS from 6 to 15 million deatbs.
2 S. Courtois et al. Le livre noir du co",,,..miSllle: crimes. lermu et répression (Paris: R. Laffont.
1997).
3 Sec R. v. Fin/a. [199411 S.CR.
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Party of Ukraine - the Soviet Union have never been prosecuted. The issue of

prosecuting their authors inevitably raises the problem of existence under

internationallaw of the affirmative duty of states to prosecute grave human rights

violations of a prior regime. While crimes against humanity as a paradigmatic

category are not yet codified in a human rights treaty, and state practice does not

confirm such a duty, the existence ofthe duty to prosecute human rights violations

ofa prior regime under international treaty and customary law is highly disputable.

However, the thesis will argue that the duty 10 investigate and to punish grave

human rights abuses ofa prior regime does exist under internationallaw.

Chapter 1 analyzes the category of crimes against humanity and genocide

within the context of other crimes under international law. According to the

statutes of international tnounals, draft codes of crimes against the peaee and

security of mankind, as weil as the Rome Statute of the International Criminal

Court, the category of crimes against bumanity is constituted by the crimes of

torture., enslavement and forced labour, persecution on social., political, religious or

national grounds, deportatio~ and enforced disappearance, which are systematic

or on a mass scale. Ali the aforementioned crimes were committed by the

Communist Party ofUkraine - the Soviet Union. 1will argue that responsibility for

the crime of genocide and crimes against humanity which cao be established by

international treaty or customary law cao take not only the form of criminal

prosecution but also lustration (purging), outlawing former ruling party and other

forms of respoDSloility. There exists a tendency in national jurisprudences toward

11
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limitation of criminal proceedings and punishment for past human rights abuses

which cao he explained by political settlements. At the sante time~ collective

responsibility of criminal organizations which exercised de facto power has been

widely applied.

Chapter 2 will investigate the obligation to punish grave human rigbts

violations ofa prior regime under international customary law. Different arguments

in favour of and against the existence of the duty of suecessor govemments to

prosecute past violations of human rights will he examined. [ will argue that the

duty to punish which emerges from treaty provisions~ the practice of states~ verbal

statements of govemment representatives~ resolutions of universal international

organizations and national law provisions can he implemented in such forms as

international and national criminal investigatory commissions~ truth commissions~

national lustration and other sunilar bodies. The focus will be on post-eommunist

transitional democracies whose praetice of dealing with the past confirms an

international obligation to punish human rights abuses ofa prior regime by way of

eondemning communist ideology and outlawing former Communist Parties. With

specifie referenee to the example of Ukraine, where the issue ofjustice bas not yet

been dea1t~ [will argue tbat fragile democracies, with nations weakened by

genocide and numerous crimes against humanity, cao not cape with the atrocities

ofthe past without the international community's participation.

12



•

•

1. THE DUTY TO PUNISH GRAVE BUMAN RIGBTS VIOLATIONS

UNDER INTERNATIONAL CRlMINAL LAW

A. GENOCIDE AND CRIMES AGAINST HUMANITY WITHIN THE

CATEGORY OF CRIMES UNDER INTERNATIONAL LAW

The purpose of section A is to analyze the concepts of such crimes under

international law as genocide and crimes against humanity, to trace the evolution

of these concepts in international criminal law, and to identitY the crimes

committed by the Communist Party ofUkraine - the Soviet Union.

Unlike municipal law, which detines numerous aetivities as crimes,

international law identifies a limited number of aetivities as criminaI. While

detinitions of international crimes vary., uthe term in its broadest sense comprises

offences which conventional or customary law either authorizes or requires states

ta crimina1ize., prosecute, and/or punish.''''' Farooq Hassan5 singles out such

international criminaI wrongs as war crimes, aggression by one state against

another, the iIIegal use of certain kinds of weapons,6 genocide,7 war crimes

4D.F. Orentlicbert kSettling Aa:ounIS: The Duty tG ProseaIle Human RiplS Violations ofa Priar
Regime" (1991) 100 Yale L.I. 2539 al 2552.
sF. Hassan.~ Tbeoretical Basis of Punisbmenl in International Criminal La~ (1983) IS
Case W. Res. 1. Int'l L. 39 al57-SI.
d Convention on the Prohibition. Production andStoclcpiling ofBacleri%gica/ (Bio/ogica/) and
Toxie Weapons O1fd on their Desll1lction9 27 U.N. GAO.R. Supp. (No.30) al 179 U.N. Doc.
AlI189 (1970); Geneva Pmtoco/ for the Prohibition of the Use in War of Asplryxiating.
Poisonous 0,. Othu GasesofBacterio/ogicai MethodrofWt11fa1l!9 Doc. C. 362 M. 135 1927 IX
(1927); Treaty Bamring Nuc/ear Weapon Tests in the Atnrosphere. in Orltu Space and Unde,.
Walu, S August 1963, 14 U.S.T. 13139 T.LAS. No. 5433; ete.
7Convention on the Prevention and Pun;shment ofthe Crime ofGenocide, 9 Deœmber 1948, 78
U.N.T.S. 227 (entered iDIo force 12 January 1951).

13
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against humanity" and violations of the basic buman rights by flagrant abuse of a

state's authority such as apartheid9 and racial discrimination. lo He also !Peaks

about the crimes committed by non-govemment and other private individuals

consisting of slavery,II piracy,12 bijacking,13 unlawful actions against protected

persons,14 the taking of hostages,lS unIawful transfers of national treasures,

counterfeiting intemationally-commercially negotiable papers,16 and the

transnational transportation ofdrugs. 17

The recognition of piracy, violations of safe conduct and intiingements of

the rights ofambassadors, slave trade, drug traftiking as crimes under international

law were important stages on the way of establishing the category ofcrimes under

international law. A special role in this respect was played by the International

8 Nuremberg: Charter of the International ~..nlitary Tribunal (l9~S) in N.J. KriIZ. ed..
Transitional Justice: How Emerging Democrades Reekon with Former Regimes, vol. 3
(Washington. D.C.: United States Institute ofPeaœ Press. 1995) ~S9.

9 International Convention on the Suppression and Punishment of the Crime ofApartheid. 30
November 1973. G.A. Res. 3068. 28 U.N. G.A.O.R. Supp. (No.30) al 75. U.N. Doc. N9030
(1973) (entered into forte 18 Iuly 1986).
10 International CotrVention on the Elimination ofAli Forms ofRacial Discrimination.G.A. Res.
2106.20 U.N. G.A.O.R. Supp. (No. 14) at~7. U.N. Doc. Al60I~ (1965).
Il Supplementary Convention on the Abolition ofSiavery. the Slave Trade, ana Institutions and
PracRees Similor to Siavery. 7 ScpIcmber 1956, U.N. Doc. E/CoDf. 24/23 (1957).
12 For a contemporary definition of pirac:y • sec the Injôrmal Composite Negotiating Text ofthe
Law ofthe Sea ConJênmce. reprinled in 16 I.L.M. 1108.. art. 101.
13 Convention on the Suppression ofUnlaw./il/ Seizure ofAircraft. 16 December 1970. 22 U.S.T.
1MI. T.lAS. No. 7192.860 U.N.T.S. 105 (enleœd iaIo forcel4 0cI0ber (971); Conventionfo,.
the Suppression of Unlawjùl Acts Against the Sofety o/Civil Aviation. 23 September 1971. 24
U.S.T. SM. T.I.A.S. No.7570 <en1CRd into force 26 January 1973).
14 Convention on the Prevention and Punishment of Crimes Against Intemationa/ly Protecteu
Penons. Ineluding Diplomatie Agents. 14 December 1973, 28 U.S.T. 1975, T.I.AS. No. 8532.
G.A. Res. 3166,28 U.N. G.A.O.R. Supp. (No.30) al 146, U.N. Doc. Al9030 (1974) (enlCred into
forte 20 February 1977).
IS International Convention Against the Taking of Hostages. 17 December 1979, G.A. Res.
34.1016.34 U.N. G.A.O.R. Supp. (No. 39), U.N. J)oç. Al341119 (1979).
16 International Conventionjôrthe Suppression ofCountetfeiting Currency. 20 April 1929. 112
L.N.T.S. 372 (1931).
liConvention jà,. the Suppression of[ilieit Traffie in Dangel'OrlS Drugs. 198 L.N.T.X 299 (/916).

14
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Military Tnbunal at Nuremberg (hereinafter 1MT).11 The foUowing aets were

considered to be crimes coming witbin the jurisdietion of the Tn"bunal for which

there was individuaI responsibility:

(a) Crimes Against Peace: namely, planning, preparation, initiation or

waging ofa war ofaggression, or a war in violation ofinternational treaties... ~

(b) War Crimes: namely, violation of the laws or customs of war. Such

violations shall include, but not be limited to, murder, iIl-treatment or deportation

to slave labor or for any other purpose of civilian population of or in occupied

territory... ~

(c) Crimes Against Humanity: namely, murder, extermination, enslavement,

deportation, and other inhuman aets committed against any civilian population,

before or during the war; or persecutions on political, racial or religious grounds in

execution ofor in connection with any crime within the jurisdiction ofthe TnbunaI

whether or not in violation of the domestic law of the country where

perpetrated. 19

The parties ta the London Agreement which created the IMT for the tirst

time recognized 'crimes against humanity' as a separate category of crimes. The

defendants were charged with having otfended humanity itself. Being, like the

pirate, a hostis humani generis, a persan who committed a crime against humanity

was usually a state official or agent who offended bis own citizens in their own

territory. However, some scholars consider that crimes against humanity

,.Supra noie 8.
19 Ibid.. Article 6.
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recognized by the IMT have not been effectively distinguished trom war crimes.

According ta M. CherifBassio~ "the rationale for 'crimes against humanity' was

predicated on a theory ofjurisdictional extension ofwar crimes. The reasoning was

that war crimes applied ta certain protected penons, namely civilians, in time of

war between belligerent states, and 'crimes against bumanity' merelyextended the

same 'war crimes' proscriptions ta the same category of protected persons within

a particular stale, provided it is ünked to the initiation and conduct of aggressive

war or to war crimes. As a result of this interpretation, crimes committed before

1939 were excluded trom prosecution.,,20 Yet, these differences seem to be ratber

significant for distingushing crimes against humanity ftom war crimes.

The category of 'crimes against bumanity' was also included in the Charter

of the /ntenlDtiona/ Military Tribunal for the Far Easf1 (hereinafter lMTFE)

though there was a significant difference in interpreting the analyzed category in

both Charters. While Article 6(c) of the IMT Charter provides that persecution on

political, racial or religious grounds constitute 'crimes against humanity', Article

S(c) ofthe lMTFE includes ooly political and racial grounds of the crimes against

humanity. As Bassiouni explains it, inclusion of religious grounds in the lMT

Charter wu necessary because ofthe Holocaust.22 Another ditference with respect

to interpretation of 'crimes against humanïty' in two Charters concems the phrase

"against any civilian population" which was eliminated ftam Article 5(c) of the

2OM. Ch. Bassiouni. "'From Versailles to Rwanda in Seventy-Five Yean: The Neecl ta EstabIisb a
Permanent lnIematioaal CrimiDalC~ (1997) 10 Harv. H.R.J. 11 al 26.
21 Charter for the International MilitQ1')l Tribunal for the Far East. 26 April 1946. T.I.AS. No.
1589.
22 Supra note 20 al 31.
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Charter of IMTFE, thus expanding the class of persans beyond civilians ooly. This

was done, according to V.A Roting, to make it possible to punish for Iarge-scale

killing ofmilitary personnel in an unlawtùl war. 23

However, as mass extermination of people on religious or ethnie grounds

eould be committed not only in tinte ofwar but also in time ofpeace, the necessity

to codify such crimes arose. As a resuIt, the Convention on the Prevention and

Punishment of the Crime of Genocide14 (hereinafter Genocide Convention) was

adopted on December 9, 1948 which confirmed that genocide, whether committed

in time of peace or in rime of war, is a crime under internationallaw. Article 2 of

the Genocide Convention interprets genocide as the foUowing aets committed with

intent to destroy, in whole or in part, a national, ethni~ raeial or religious group:

(a) killing members of the group~ (b) causing serious bodily or mental harm to

members of the group; (c) deh1>erately intlicting on the group conditions of Iife

calculated to bring about its physical destruction in whole or in part; (d) imposing

measures intended to prevent births within the group; (e) foretbly transferring

children orthe group to another group. Under Article 3, the punishment shall be

given in the case of the commission of genocide, conspiracy ta commit genocide,

direct and public incitement ta commit genocide, attempt ta commit genocide,

complicity in genocide.

Many scholars emphasized that systematic violations are often directed not

ooly against natio. ethnical, racial or religious groups, but also against political

:!3 V.A. HonnI. 1be Nuemberg and Tokyo Trials in~ in M.Ch. Bassiouoi & V.P.
N~ eds.~.A Treatise on International Criminal Law (1973) 590.
~4Supra note 7.

17
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groups, whieh were exeluded trom the Convention's definition of genocide.25

According to Michael Scbart: the exclusion of"politica1 groups" was due in large

part to the faet that the Convention was negotiated during the Cold War, when the

Soviet Union and other totalitarian govemments feared that they would face

interference in their internal affairs if genocide were defined to inelude aets

committed to destroy poütical groupS.26 "An examination of the travaux

preparatoires ofthe Convention reveals the compromises - born ofpolities and the

desire to insulate politica1 leaders ftom scrutiny and liability - that can accur when

political bodies attempt to reduce customary law principles ta positivistic

expression. The exclusion of political groups from the Genocide Convention

represents one such compromise.,,27 Beth Van Schaack considers it ta be the

critical shortfall ofthe Genocide Convention, but as this Convention is not the sole

authority on the crime ofgenocide, dOMestic and international adjudicatory bodies

should apply the customary prohibition of genocide which is broader than the

Convention's prohibition.21

The great man-made famine of 1932-33 in Ukraine which was a crime

committed by the Communist Pany of Ukraine - the Soviet Union against

Ukrainians included ail the features of genocide. However, the concept of the

crime ofgenocide did not exist at tbat date. The term ~genocide' tint appeared in

2S See supra DOle 4 al 2565; B. Van Schaack, "'The Crime of PoIiIic:al Genocide: Repairing the
GeDoc:idc Convention's Blind Spot." (1996) 106 Yale L.I. 22S9 al 2262.
~M. Scbart: wrhe Letter oC the Law: The Scope of the IntematioDal Lepl (l)IjptiOD to
ProIcade Human RigbtsC~ (1996) S9 L. a: COIdCIIIp. Probs. 41 al olS.
:!7 B. VanSc~ supra DOle 2S al 2261.
21 Ibid. al 2261~ 2262.

18
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the indietment of the Major War Criminals in Nuremberg.29 Still, extermination of

millions of people was aiready criminal in 1930Ys. As it was stated in R v. Finta

Canadian Supreme Courfs decisio~ "[t]he mies created by the Charter ofthe IMT

and appüed by the Nuremberg Trial represented 'a new law.' The nde against

retroactive legislation is a principle ofjustice. ... Justice required the punishment of

those committing such aets in spite of the raet that under positive law they were

not punishable at the rime they were performed. It foUows that it was appropriate

tbat the aets were made punishable with retroactive force. ...we are not aiming to

make aets, which were deemed innocent when committedy criminal DOW, such

would be unacceptable retroactivity. But extermination ofa civilian population, for

instance, was already as much criminal in 1940 as it would be today under the laws

ofaU so-called civilized nations.,,30

The issue of crime under international law has been actively anaIyzed since

the question of the subject matter jurisdietion of an International Criminal Court

(hereinafter ICC) arose. On the one band, statutes establishing the ad hoc tribunals

for the former Yugoslavia31 (hereinafter ICTY Statute) and Rwanda32 (hereinafter

ICTR Statute) created by the Security Council (bereinafter SC) and to some extent

the Draft Statute ofthe UN-International Law Commission (hereinafter ILe) for a

19Supra DOle 4 al 2588.
30 Supra note 3.
31 The Statute of the International Tribunal jôr the Prosecution of Persans Responsible [or
Serious Violations of Intemational H"",anitariQR Law ComnIined in the Terrilory of Former
Yugoslavia since 1991. S.C. Res. 827 (l993)~ Rules of proœdure and evideaœ adopted on 11
February~ 1994~ UN. Doc. IT132~ 14 Mardl 1994; 33 LL.M. 1994~ al 493ft:; .mended in
Deœmber 1996~ lT1321Rcv. 3~ 25 June 1996.
3ZThe Statute ofthe Intemational Tribunalfor Rwanda. S.C. Res. 955 (l9M)~ RuIes ofproœduœ
anclevideaœ adopIcdon 29 JUDe 1995~ lTRI3JRev. 1; amendedon S Iuly 1996~ lTRI3lRev. 2.
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permanent ICc'3 as weil as the alternative draft to the the Draft Statute of the

ILC34 (Article 20 para. 1) include those crimes which are "beyond any doubt part

of customary law',]!. This includes grave breaches of the Geneva Conventions.

violations of the laws or custOOlS of war, genocide, crimes against humanity.

aggression.36 The Draft Statute of the n..C also includes treaty crimes "of

international concem" (Article 20) and alternative Draft Statute includes additional

crimes according to annex.

Adopted by the United Nations Conference of Plenipotentiaries on the

Establishment of an ICC in July 1998, lhe Rome Statute of the International

Criminal COlirt (hereinafter Rome Statute) also confirmed that "[t]he jurisdietion

of the Coun shall be limited to the most serious crimes of concem ta the

international community as a whole" (Article 5).37 The jurisdietion ofthe (CC was

established with respect to the crime of genocide, crimes against humanity, war

crimes, and the crime ofaggression.

On the other band, there exiSls a purely treaty approach to the jurisdiction

ofthe (CC according to wbich ooly those crimes which are codified in international

treaties can be considered international crimes. Thus, Bassiouni in bis Draft Statute

ofInternational Tri/nmaJ includes within ilS jurisdiction 24 crimes which are based

33 Drajt Statute for an International Crimina/ Cou,.,. Repon of the ILe on the work of ilS forty
si.~ sessi~ 2 May. 22 July 1994~49 U.N. G.A.O.R. Supp. (No. 10) al 29~ U.N. Doc. Al49/10.
34 Drajt Stature for an lnlernationa/ Crimina/ Cou,., - Alternative to the ILe D,ait (Siracusa
DraftJ. pn:pared by aCommiuee ofExperu, SiracusalFreiIm& Iuly 1995.
35 U.N. Doc. SJ25704~ I*L 34.
36The aime of agression is indudecl witbin the specifie aimes codifkd in the draft statute of
ILe and alternative draft stabde.
37"Rome Statute of the Intemalional Criminal Court" (17 Iuly 1991). bap:JIwww.un.orWiœ.
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on 316 international instruments.31 As a result~ "relative/y minor and practically

irrelevant treaty 'crimes' such as 'offences against international civil maritime

navigation' ~ 'dnag otTences' ~ and 'international traffie in obscene materials",39 are

included within the jurisdiction of the court, while extra..legal executions and

disappearances are not. Though the latter ones are not codified in treaties, they

became part of international customary law. Another argument which Kai Ambos

gives against a 'treaty approach' is that offences codified in international

instruments are frequendy too vague to be directly applicable in national law;

therefore, they require an internai process of transformation. Instead, Ambos

considers it much more consistent to extend subject matter jurisdiction ooly ta

those crimes whose recognition by general internationallaw, including customary

law, is beyond question, irrespective of their codification in international

instruments.010

The position of the ILe is that the [CC should exercise jurisdietion "ooly

over the most serious crimes of concem to the international community as a

whole".41 According to Arnbos~ such position of the ll..C and the majority of

States involved in the debate of the [CC jurisdietion is "a praetical compromise

between the politically feasible short term and legally desirable long-term

b· . ""2o ~ectlve...

38 M.Ch. Bassio_ Drajl S'atule o/IntemalionaJ Tribunal (TouIous: AlDP/~ 1993).
19 K. Ambos. MEstabIisbiDg ID Intematiollll CrimiDaI Court andan lalematiooal Criminal Code:
<bervations from an International Crimïna1 Law Viewpoint" (1996) 7 EJIL 519 al 524.
40 Ibid
41 Supra note 33.
42 Supra note 39.
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In the preliminary version of the Draft Code ofCrimes Against the Peace

and Security ofMankind approved in 1991 (hereinafter Draft Code 1991),43 there

is also no clear definition of the notion of crime under internationallaw. Article 1

reads: "The crimes [under intemationallaw] defined in this Code constitute crimes

against the peace and security of mankind". The Draft Code 1991 includes such

international crimes as threat of aggression, intervention, colonial domination and

other forms of alien dominatio~ genocide, apanheid, systematic or mass violation

of human rights, exceptionally serious war crimes, recruitment, use, tinancing and

training of mercenaries, international terroris~ illicit traffic in narcotic drugs,

wilful and severe damage to the environment.

Article 21 on systematic and mass violations of human rights of the Draft

Code 1991 extended crimes against humanity to commitment or ordering the

commission ofmurder, torture, establishing or maintaining over persans a status of

slavery, servitude or forced labour, and persecution on social, political, raci~

religious or cultural grounds in a systematic manner or on a mass scale, or

deportation or forable transfer of population. As it was interpreted in

commentaries of the ILe, either one of two aspects - systematic or mas&-sca1e in

any ofthe aets enumerated in the draft article was enough for the oiFence to have

taken place. Deponation or forable transfer of population were Iisted separately,

because the crime in itselfnecessarily entaiis a mass-scale element.'"

43 Drojt Code ofCrimes ogainst the Peace and Security of.\tlan/dnd. Report of the n.c on the
work of its forty-tbird sasi~ 29 April - 19 July 1991~ 46 G.A.O.R. Supp. (No. 10). U.N. Doc.
A146110.
'"Ibid.
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Significantly, the concept of crimes against humanity was extended to ail

aets ofthis nature regardless ofthe circumstances and not confined to any confliet.

This was particularly innovative, because until that tîme, crimes against humanity

were not effeetively distinguisbed trom war crimes either in international contliets

or in conflicts within a particular state. This idea is also stressed in The Proseclltor

v. Dusco Tadic: "It is by DOW a settled rule of customary international law that

crimes against humanity do not require a connection to international anned

contliet. ,,4S

An important Issue raised by the 1991 Draft Code was that of the

subjective circumstances of a crime. However, Article 4 formulating them in terms

of"motives invoked by the accused',46 was considered to he rather confusing, and

it was eliminated in the 1996 Draft Code of Crimes Against the Peace and

Security ofMankincf7 (bereinafter Draft Code 1996).

As ditTerent trom the Draft Statute of the (CC and the Draft Code 1991,

Draft Code 1996 indicates tive crimes under international law: aggression,

genocide, crimes against humanity, crimes against UN and associated personnel,

and war crimes as meeting the requirements of either being recognized by

customary international law or threatening international peace and security.

Genocide and war crimes, as mentioned above, also have a solid treaty basis while

45lntematioual CrimiDaI Tnàu.Dal for the Former Yugoslavia (Appea1s C1Iamber): Decision in
Proseculor v.Dusco Tadie. 2 October 1995, iD (1996) 35 (L.M. 32, pua. 141.
46 Artide ~ ran: "ResplDSibility Cor a crime apiDlt the peaœ and security of mankind is DOt
aft"ected by any lIIOtives iJtvaked by tbc acœsed wbich are DOt covered br tbe ddiDiIion of tbc
crimc~.

47 Draft Code ofCrimes against the Peace and Security ofMankind. Rep)tt of the n.c on the
wort of i1s forty-eiPth session, 6 May - 26 luly 1996, 51 GAO.R. Supp. (No. 10) al 9, U.N.
Doc. A/St/tO.
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crimes against bumanity as the paradigmatic otrence against mankind and

aggression lack treaty basis. Article 18 of the Draft Code 1996 includes murder,

extermination, torture, enslavement, persecution, institutiooalized discrimination,

departation, disappearance, rape and other forms of sexual abuse as weil as other

inhuman aets within the category of 'crimes against humanity' .

The recently adopted Rome Statute refers the fol1owing aets when

committed as part of a widespread or systematic attack directed against any

civilian population, with knowledge of the attacle, to crimes against humanity:

murder, exterminatio~ enslavement, deportation or forcible transfer of populatio~

imprisonment or other severe deprivation of physical hberty in violation of

fundamental rules of international law, torture, rape, sexual slavery, enforced

prostitutio~ forced pregnancy, enforced sterilization, or any other fonn of sexual

violence of comparable gravity, persecution against any identifiable group or

collectivity on political, racial, national, ethnie, cultural, religious, gender or other

grounds that are universally recognized as impenniSSlble under international law,

enforced disappearance of persons, the crime of apartheid, and other inhuman lets

of a similar cbaracter internationally causing great sutfering, or serious injury to

body or to mental or physical bealth.'" This list of crimes against humanity within

the jurisdietion of (CC is the fullest and the most detailed one in comparison with

other draft statutes of(CC and draft codes ofcrimes against peace and security of

mankind.
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Crimes against humanity were also included within the jurisdietion of the

ICTY whicb was establisbed by Article 5 of the (eTY Statute.oI9 Consequendy, in

the Tribunal's first trial held in the case ofProsecutor v. Tadie, Tadic was eharged

witb grave breaches of the 1949 Geneva Conventions, violations of the laws or

customs of war and/or crimes against humanity for bis participation in the rape,

murder, mistreatment and torture of Dosnian Muslim and Croat prisoners in the

Omarska prison camp. ~o

Like the ICTY, the ICTR can prosecute for genocide (Article 2) and for

crimes against humanity (Article 3).51 The foUowing crimes, when eommitted as

part of a widespread or systematie anaek against any civilian population on

national, politi~ ethnie, racial or religious grounds, fall witbin the jurisdiction of

the Tribunal: murder, extermination, enslavement, deponation, imprisonment,

torture, rape, persecutions on politi~ racial and religious grounds, other

inhumane aets. As the contliet in Rwanda was a civil war, the Rwanda Statute did

not include articles on violations of the laws and customs of war and the Geneva

Conventions of 1949 covering international contliets. Such ommission of the

words ~committed in armed contliets, whether international or national in

character' gave rise to the suggestion that the Rwanda Statute extended the scope

of application of crimes against humanity trom limes of war to times of pace.

However, as Daphna Shraga and Ralph Zacklin suggest, "that may very weU be an

arguable interpretation, nothing indieates that this wu the express intention of the

-19 Supra DOle 31.
50Supra DOle olS•
51 Supra DOle 32.
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Council.... Rather, ~crimes against humanity' were customarily recognized as

applicable in international umed confliets until, in the Statute of the Yugoslav

Tribunal, they were extended to apply also to non-international anned contlicts. In

omitting any reference ta an armed confliet, of any kind, trom the Statute of the

Rwanda Tnbunal, the Security Couneil may have further extended their application

ta time ofpeace. But in 50 doin~ it advanced the law, and did not declare it, in the

words ofthe Tribunal, ta be a ~settled rule of customary internationallaw' .,,'2

On the other band, according ta Diane F. Orentlicher, there exist

compelling reasons to punish crimes against humanity regardless of their nexus to

war, just to vindicate constitutional principles of the international legal arder.S3

This statement is confinned by Justice Jackson's (Chief Counsel for the United

States in Nuremberg) argument expressed in bis opening speech before the IMT

that a crime against humanity is an offence that becomes the concem of the

international community not only when ils repercussions üterally traverse national

borders, but a1so when (and because) it surpasses '~n magnitude and savagery any

limits ofwhat is tolerable by modem civilization."S4

As crimes committed by the Communist Party of Ukraine - the Soviet

Union constitut~ as it will be proved below, systematic and mass violations of

human rights, even though they did not traverse national borders, there exist ail

52D. Sbraga & R. Zack1in. 1be lnIemational CrïmiDal Tribunal for Rwanda" (1996) 7 EJIL SOI
al 508~ 509.
53 SlIpra note 4 al 2590.
S40pening Speech of Justice Robert H. Jackson. Chief ProsecuIor Cor me United SIateS,. 21
November 1945, nTrial oflbe Major War Criminafs BeCon: die lntemaIioaal Mililary Tribullal
(1941) al 127.
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grounds to refer them to crimes against humaoity. Since the Communist regime

was extremely repressive in Ukraine in 1930's - 1960's, it is worth while

mentioning that the concept of the crime against humaoity existed at that time

already. The tenn 'crimes against humaoity' as the label for a category of crimes

recognized under customary internationallaw originated in the joint declaration of

the govemments of France, Great Britain, and Russia of May 28, 1915,

denouncing the Turkish massacre of more than a million Annenians in Turkey as

constituting 'crimes against civilization and humanity' for which the members of

the Turkish Govemment would be held responsible. s5 In reality, however, they

were not prosecuted.

As stated above, crimes against humanity constitute a paradigmatic

category which is formed by murder, exterminatio~ enslavemen~ deportation and

some other crimes. Tonure is included into the category of crimes against

humanity in most statutes ofinternational ad hoc tnbunals, Rome Statute as weU as

draft codes of crimes against the peace and security of mankind. Though some

scholars separate crimes against humanity and torture on the basis tbat the former

have yet to be embodied in a specialized convention while latter bas been

codffi~ S6 il does not seem ta be a seriaus argument for denying their 'whole and

part' correlation. Iftorture was a systematic or mass practice it should be included

among crimes against humaoity. The Convention Against Torture. and Dlller

55Supra note 26 al 52.
S6 Sec M.o. Bassi~ ~Searcbinl for Peace and Acbieviag Justice: The Necd for
AcœmtabiJity" (1996) S9 L. .t Coatemp. Pmbs 9 al 14.
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Crllel, Inhuman or Degrading Treatment or Punishmenr7 (bereinafter 'Torture

Convention') defines torture as any aet by wbich severe pain or suffering, whether

physical or mental, is intentionally intlicted on a perso~ when such pain or

suffering is inflicted by or at the instigation ofor witb the consent or acquiescence

ofa public official or other person acting in an official capacity (Article 1). As was

commented by the n..C, isolated lets of torture, no matter how reprebensible as

violations of human rights, do not come under the crimes against humanity as

defined in the Draft Code 1991.SI One member ofthe (Le, though agreed with the

aetual definition of torture given in the Torture Conventiolly noticed that possible

perpetrators of the crime should not he Iimited solely to public officials or other

persans acting in an official capacity. In his opinion, groups of private individuals

could also perpetrate lms crime.59 Torture as a means of pbysical or mental

suffering bas been widely intlicted upon persons in Soviet prisons in the period of

repressions.

Another violation of human rights included in the paradigm of crimes

against humanity in MOst statutes of international tribunals as weB as in Rome

Statute of the [CC and draft codes of crimes against the peace and security of

mankind is enslavement. The defiDition of slavery and servitude wu given in a

number of conventions.6O ln tenns of Article 21 of the Draft Code 1991,

Si Convention Against Torture and Othe, Cruel, Inhuman 0' Degrading r"eatment 0'
Puni.",ent, 4 February 1915, (1984) 24 lLM. 535, 39 U.N. G.A.O.R. Supp. (No. SI) al 197.
U.N. Doç. Al39/SI (1984) (entered ïnto force 26 June 1917).
SISupra DOle 43.
s91bid.
6OSce, e.g., .pra DOle 11.
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"establisbing and maintaining over persans a status of slavery, servitude or forced

labour" constitutes one ofthe crimes against humanity, i.e. "it is a crime under the

present draft article not ooly to place persons in or reduce them to a status of

slavery, servitude or forced labour but also to maintain them in that status, sbould

they already be in such a situation when the Code enters ioto force.,,61 The Draft

Code 1991 is sUent as to basing these crimes on racial, ethnie, religious or politieal

grounds. As forced labour was widely used in the Soviet labour camps and it was

a mass-scale and constant praetice for many years, tbis crime constituting one of

the crimes against humanity was also committed by communist agents in the

former Soviet Union including the Ukrainian SSR.

Persecution on social, political, religious or cultural grounds, already a

crime against bumanity under the Nuremberg Charter,62 bas also been covered by

Article 21 of the Draft Code 1991 when "committed in a systematic manner or on

a mass scale by govemment officiais or by groups tbat exercise de facto power

over a particular territory and seek to subject individuals or groups of individuals

to a life in which enjoyment ofsome oftheir basic rigbts is repeatedly or constantly

denied. Persecution may take many fonns, for example, a protubition on praetising

cenain kinds of religious worship, prolonged and systematic detention of

individuals who represent a political, religious or cultural group, a prolubition on

the use of a national language, even in private, systematic destruction of

monuments or buildings representative of a panicular social, religious, cultural or

61 SlIpra DOle 43
Q SlIpra DOle 8.
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other group.,,63 AlI these forms of persecution were widely used in the former

Soviet Union.

Anotber violation of buman rigbts included within the category of crimes

against humanity is deportatio~ which in itself necessarily entails a mass-scale

element. It bas been extended in Article 21 of the Draft Code 1991 by IOforcible

transfer of population.,64 The Rome Statute also includes 10deportation or forcible

transfer ofpopulation' within crimes against humanity subject to the jurisdietion of

the rcc.65 The ~C considers that a crime of this nature could be committed not

only in time ofanned contliet but also in rime of peaee. While deportation implies

expulsion ftom the national territory, the forcible transfer of population could

occur whol1y within the frontiers ofone and tbe same State with the aim ofaltering

a territory's demographic composition for political~ raci~ religious or other

reasons, or in an attempt to uproot a people trom their ancestral lands. Sorne

elements ofthe crime ofgenocide cao he found in this crime as it was fairly noticed

by one of the members of the ILC.66 This was exaetly what bappened with

hundreds of thousands of Ukraïnians, especially tram Western Ukraine, after

World War U, who were forcibly transfered trom their ancestral lands to the

regions of Siberia and the Far East.

Another crime, which was charaeterized as a crime against humanity, is

enforced disappearance ofpenons. As Orentlicber states, while such an expansion

63 supra DOCe 43.
64 Ibid.
6SSupra DOCe 37.
66 Supra DOCe 43.
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might enjoy the consensus necessary to establish a new rule of customary law

within the Inter-American system,67 a similar stroog consensus probably bas not

yet emerged beyond the O.A.S. member countries.61 The U.N. Sub-Commission

on the Prevention of Discrimination and Protection of Minorities bas, however,

suggested that the Economie and Social Council request the U.N. General

Assembly to invite the ILC to consider including disappearances in ilS draft code of

otrences against the peace and security of mankind, with a view to declaring

disappearances a crime against humanity.69 As mentioned above, Article 18 of the

Draft Code 1996 does include 'disappearance' within the category of 'crimes

against humanity'. The Rome Statute of the (CC also extends crimes against

humanity to 'enforced disappearance of persans' which means "the arrest,

detention or abduction of persans by, or with the authorization, support or

acquiescence ot: a State or a political organization, foUowed by a refusai to

acknowledge that deprivation of freedom or to give information on the fate or

whereabouts of those persans, with the intention of removing them ftom the

protection ofthe law for a prolonged period oftime.,,70

There were efforts to broaden the category of 'crimes against humanity' by

the apartheid conventions and resolutions,71 though tbey failed ta gamer broad

61 Sec. c.g.. Drajt lnter-American Convention on the Forced Disappearance of Persons. Inter
Amcrican C.H.R. 352. OEAIser.L./v/ü.74. doc. 10 l'eV. 1(1988), an. 4.
61 Supra note 4 al 2591.
sE.S.C.Res. 1982112, U.N. Doc. FJI982112.
70 Supra note 37.
n Sec supra note 9; Convention on the Non-App/icability ofStatuto1'Jllimitations to War Crimes
and Crimes Againsr HlI1IUIIIÏty. 26 Ncwember 1961, 754 U.N.T.S. 73. G.A. Res. 2391. 23 U.N.
G.AO.R. Supp. (No. 18) al 40, U.N. Doc. Al7218 (1968) (eutered into forœ November (970);
Resolution ConderMing the Po/idn of Racial Discrimination and &gregation Practised in
Soutlr Rhodesia G.A. Res. 2022~ 20 U.N. G.A.O.R. Supp. (No. 14) al ISO, pua. 4, U.N. Doc.

31



•

•

consensus. In contrast to the Genocide Convention which was adopted

unanimously, the resolutions condemning apartheid as a crime against humanity

were adopted by a predominandy African-Asian majority, with MOst Western

Nations abstaining.12 Recause of the similar reason of including apartheid and

'eviction' as crimes against humanity, the Convention on the Non-Applicability of

Slatutory Limitations to War Crimes and Crimes Agaillst Humm,jty was not

supported by a majority ofthe U.N. member states.13

Though crimes against humanity have been recognized as crimes under

internationallaw in the statutes of IMT, IMTFE, ICTY and Icn wmch had been

created for persecution of persans responsible for seriaus violations of human

rights, and in the Rome Statute of [CC and draft codes ofcrimes against the peaee

and security ofmankind, the contents of the category of 'crimes against humanity'

is still disputable and there exist different definitions of it. One of them was given

by the ILC in its commentary on Article 20 of the Draft Statute of the [CC: "...the

definition of crimes against bumanity encompasses inhuman aets of a very seriaus

charaeter involving widespread or systematic violations aimed at the civilian

population in whole or in part. The balImarks ofsuch crimes lie in their large-scale

and systematic nature. The particular forms of unlawful aets ... are less crucial to

the definition than the factors of scale and dehberate policy, as weB as in their

being targeted against the civilian population in whole or in part ... The term

'directed against any civiIian population' should be taken to refer to lets

A/fJ014 (1966); Resolution Condemning the Polides ofAptJ11JIdd and Radai Discrimination
Practised by the Government ofSouth Africa in South West Africa. G.A.Rcs. 2074~ 20 U.N.
G.A.O.R. Supp. (No. 14)~ pin.. 4~ U.N. Dac. A/6014 (1966)t etc.
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committed as part of a widespread or systematic attack against a civilian

population on natio~ ethnic, racial or religious grounds. The particular acts

referred to in the detinition are aets deliberately committed as part of such an

attack".74

Thus, the definition ofthe crime against humanity underwent great changes

over the years. At first, as Ruti Teitel notices, the crime was conceptualized on an

objective basis, as an otTense defined in terms ofclasses ofvictims. At Nuremberg,

for example, ''the crime against humanity was defined by the protected status of

civilians during wartîme. Over time, the crime against humanity extended beyond

attacks by states against foreign enemies to the abuses perpetrated against even

their own civilians during peacetime. The contemporary conceptualization of the

crime against humanity is toward a subjective, highly normative understanding,

protecting against racial, ethnic, political, or religious persecution".7S

There exists a substantial ditference in the definitions of genocide and

crimes against humanity in treaty law. As Orentlicher states, the conduet made

punishable by the Genocide Convention does not require a nexus to war, and in

that respect is broader than crimes against humanity as defined in the Nuremberg

Charter. But the Convention's definition of genocide is narrower tban the

Chaner's definition of crimes against bumanity insofar as the former imposes an

intent requirement tbat wu Dot included in the Charter.76 As the concept ofcrimes

n Sec Go1deDber& "Crimes Apiast flulllaity - 1945-1970" (1971) 10 West. 0aL L. Rev. 1al
38.
u RH Miller~"The Con.veation on the Non-ApplitabilityofSlaIutory Limitations to War
Crimes aDd Crïmcs apinst Humaai~(1971) 65 AJIL 476 al 477.
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against humanity was extended to ail aets of this nature not confined to any

conflict, both genocide and crimes against bumanity constitute separate crimes

under internationallaw.

Crimes against humanity defined in the Nuremberg Charter are offenses

punishable in intemationallaw, as they violate elementary principles ofbumanity

and threaten world peace. Their additional charaeteristic as different from common

crimes is "state action or pOlicy',77, i.e. that tbese aets are carried out by state

officiais or their agents. However, this bas been widened ta inelude non-state

groups as weB as individuals." Unlike war crimes, as Naomi Roht-Arriaza

indicates, crimes against humanity need have no transnational element; and unlike

genocide, they are not limited to cases in wbich an intent to destroy a raci~ ethnie,

or religious group can be proved.79 As mentioned abave, the notion of 'crimes

against humanity' bas been broadened in the ICTY and ICTR Statutes, the draft

statutes of the ILe for a permanent International Criminal Court and in the draft

codes of crimes against the peaee and security of mankind. The Rome Statute of

the lec includes even broader list oferimes against humanity.

Tbus, the crime of genocide and crimes against humanity have been

recognized by international eriminal law. They also constitute crimes under

international customary law. Furthermore, genocide and sorne crimes wbich fall

within the category of crimes against humanity have been codified in international

74 SlIpra note 33 al 76.
75 R. Tei. "Transitioaal Iurisprudenœ: The Iole ofLaw in Politic:al Transrormatio~ (1996)
106 Yale LJ. 2009 al 2046-2047.
76 SlIpra note 4 at 2516.
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treaty law. These crimes are considered to be grave human rights violations

committed on a mass scale. Because this thesis is concemed with the duty to

punish grave human rights violations of prior communist regimes, our major

concern will be with crimes against humanity and the crime ofgenocide committed

by these regimes.

B. INDIVIDUAL RESPONSIBILITY FOR GRAVE HUMAN RIGHTS

VIOLATIONS

The notion of individual responsibility for serious human rights violations

remains a very fuzzy issue in intemationallaw at the moment. The purpose of Ibis

section is to analyze the concept of individual responsibility for genocide and

crimes against humanity, to trace the development of this concept since

Nuremberg, ta examine the correlation of individual responsibüity and

respollSlbüity ofstates, as weil as the jurisdietion over genocide and crimes against

humanity, and to indicate different forms of individual responsibility, including

lustration as the most commonly used device for punishing former Communist

Party leaders in Central and East European states.

The dilemma, which arises in international law out of the issue of

responsibility for past regime wrongdoings, is that of state violations but individual

T7 M.Ch. Bassi~ Crimes against Humanity in lnlemaliona/ Critnina/ Law (Dordrecht
NeIbcrIaDds: M. Nijhoft: (992).
71 Supra noie 47.
79 N.Robt-~ ~NonIJeaty Sourœs orthe œtiplion to lnvesIiple and Prosecute" in N.
Robt-~~ Imprmily andHronan Righls in InlemaliontJllllw QIId PrtJcliœ (Newy~
Oxford: Oxford UDiversity~ (995) 39 al S1.

3S



•

•

penal responsibility for these violations. However, for a long rime it was submitt~

first, that international law is concerned with the actions of sovereign States, and

provides no punishment for individuals or organizations, and second, that where

the aet in question is an aet of State, thase who carry it out are not personally

responsible, but protected by the doctrine ofthe sovereignty ofthe State.80

The first attempt to break that unwritten cule was the 1919 Versailles

Treaty, Articles 228-230 of which recognized the right of the Allied and

Associated Powers to bring persons accused ofoommitting aets in violation of the

laws and customs ofwar to trial before military tribunals. A demand was submitted

to Germany for the trial of901 persons, but Gennany refused to recognize il. As a

compromise, the Allies accepted that Germany should prosecute a selected number

of individuals. Of 45 names that were selected ooly 13 were actually tried. Of

these, 6 were acquitted. The heaviest sentence imposed was four-years

imprisonment.11 Kaizer Wilhelm was also to be prosecuted under the Versailles

Treaty, though he never was. Thus, despite the Allies' attempt to obligate

Germany to hold its war criminals accountable, few trials were held.

The crucial role in recognition of international criminal jurisdiction over the

Person in intemationallaw wu played by the IMT. As Teitel fairly points ou~ "the

paradigm ofaccountability shifts trom national to international processes and from

the collective to the individual. After Nuremberg, for the first tilDe under

10 Nurenberg War Crimes Trials (1947), 1 Trial oflhe J.~QjorWar Criminals ln in H.M.
Kindred, cd., Inte",alional Law Chiefly as Interpreted tBldApp/iedin Canada. 5th ed. (EmoDd
MODtlO1IICIY Publie:atioas Limiteell993) al 448~
Il Sec in H.M. Kindred, al, SIIprtl IlOte10 al 449~
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international law, the response to persecution implied delimiting state power

through the concept of individual respoDSlbility. Prosecutions of put regime

leaders eifect this transformation. The trial sanctions the past regime's

wrongdoing, moving beyond the state to the individual, and ftom political to (egal

judgment.,,82 Under Article 6 of the !MT Charter, the Tribunal had the power to

try and punish persans who, acting in the interests ofthe European Axis countries,

whether as individuals or as members of organizations, committed any of the

crimes coming within the jurisdiction of the Tribunal.13 Leaders, organizers,

instigators and accomplices participating in the formulation or exercution of a

common plan or conspiracy to commit any of those crimes were responstble for aIl

aets performed by any person in execution of such plan.14 At Nuremberg, neither

the German State nor Govemment were ascnDed guilt - ooly the NSDP, the

Gestapo and other organizations.

As it was stated in "Official Transcript of the American Military Tribunal

[Tnbunal V) in the matter ofthe United States ofAmerica v. Wilhelm von Leeb, et

ai." in Trials of War Crimina/s Before lhe Nuremberg Mililary Trilnmals Une/er

Control Counci[ Law No. /0, U[t]he $late heing but an inanimate corporate entity

or concept, it cannot as such make plans, determine policies, exercise judgment,

experience fear, or be restrained or deterred ftom action except tbrough its

animate agents and representatives. It would be an utter disregard of reality and

but legal shadow-boxing to say that ooly the state, the inanimate entïty, cao bave

~supra note 7S al 2039.
13 See Sflpra DOle 8.
14/bid.

37



•

•

guilt, and that no guilt can be attnbuted to its animate agents who devise and

execute its policies.nl5

ln the opinion of the IMT, "[t]be international law imposes duties and

liabilities upon individuals as weB as upen states... Crimes against internationallaw

are committed by men, not by abstraet entities, and ooly by punishing individuals

who commit such crimes cm the provisions of intemationallaw he enforced....The

principle of international law, which under certain circumstances, proteets the

representatives of a state, cannat be applied ta aets which are condemned as

criminal by international law. The authors of these aets cannat shelteT themselves

behind their official position in arder ta he freed from punishment in appropriate

proceedings. Article 7 of the Charter expressly declares: ~The official position of

defendants, whether as heads of State, or respol1Slble officiais in govemment

departments, shall not be considered as freeing them from responsibility, or

IDÎtigating punishment.",86 Article 8 ofthe Charter specifically provides that "[t]he

faet that the defendant acted pursuant ta orders ofbis Government or of a superior

shall not free him from responstbility, but may be considered in mitigation of

punishment."

The aim of the IMT was not ooly to detennine whether certain aets

infiinged international law, but a1so whetber criminal responstbility could bave

been attached to individuals for such infringments. As it was stated in the

aforementioned High Command Case of the American MiIitaryTn~ "[fjor a

as Nuremberg: Ezcerptsfrom Tribunal Decisions (Detober 1946-AprlI1949) in N.J. Kri~ ed.~
SIIpra DOte 1 al al 464.
16Supra DOle 8 al 460.
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defendant to be held criminally responsible, there must be a breach of sorne moral

obligation fixed by international law, a personal aet voluntarily done with

knowledge of its inherent criminality under international law.',n Crimînal

responsibility for drafting, transmitting, and implementing iUegal orders of the

defendants' superiors bas been the abject ofthorough analysis by the IMT.

A turning point in the conceptualization of individual respoDS1bility for

crimes under the jurisdietion of the IMT was constituted by the Nuremberg

Princip/es, which were fonnulated by the ILe at the request of the U.N. General

Assembly.8' For the first time in the Nuremberg Principles, responsibility for

atrocities under international law was imposed upon individuals. As Principle 1

runs, "any person who commits an aet which constitutes a crime under

international law is responstble tberefor and liable to punishment". A 'head of

state' or 'a responsible Govemment official' factor which used to be a defense

based on sovereign immunity was no longer available for public officials, but

insteatL under Principle nI, did not relieve them from responsibüity under

international law. Funhennore, 'due obedience' ta orders which wu a defence

under traditional military rules, did not relieve them trom respoDSlbiiity under

international law, according to Principle IV, provided a moral cboice was in raet

possible ta him.

Individual responsibility was a1so imposed by the Genocide eonventio~ 89

under which persans cbarged with genocide were to he tried by a competent

17SlIpra note 85 al 465.
IIU.N. G.A. Res. 174 <m, 2 U.N. G.A.O.R. al lOS, U.N. Doc. A/SI9 (1947).
19SlIpra note 7.

39



•

•

tribunal of the State in the territory of wbich the aet was committed, or by such

international penal tnbunal as may have jurisdietion with respect to those

Contracting Parties wbich shall have accepted its jurisdiction (Article 6).

Extradition CID be granted by the Contraeting Parties in accordance with their (aws

and treaties in force, though genocide shall not be considered as a political crime

for the purpose of extradition (Article 7). The Convention applies only to those

who have the specific intent Iiterally to destroy, in whole or in part, a national,

ethnical, racial or religious group as such (Article 2), and no matter whether

persons committing genocide are constitutionaUy responsible, public officiais or

private individuals, they shall be punished (Article 4).

The "prosecute or extradite" formula is also used in the Torture

Convention.90 Under Anicle 4 of the Convention, each State Party shaU make aU

aets of torture as well as attempts to commit torture and lets by any persan which

constitute complicity or participation in torture punishable by appropriate

penalties, wbich take into account their grave nature. The Torture Convention

obliges its parties to make torture punisbable within their domestic jurisdictions

(Article S), to take a person aIleged to have committed any oifence referred to in

Article 4 ioto custody or to take other legal measures to ensure bis presence

(Article 6), to submit the case ta their competent authorities for the purpose of

prosecution (Article 7) or ta extrIdite suspected torturers under extradition

treaties existing between States Parties or under the Torture Convention itself

(Article 8), and ta atrord one another the greatest masure of assistance in

90Supra note 57.
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connection with criminal proceedings~ including the supply of aIl evidence at their

disposai necessary for the proceedings (Article 9).

Orentlicher points to a ditrerence in the language of the Tonure

Convention and the Genocide Convention. While the Torture Convention requires

States Parties to "submit" cases involving allegations of torture to the "competent

authorities for the purpose of prosecution", it does not explicitly require that a

prosecution take place, let alone that punishment be imposed and served. On the

other band, the Genocide Convention explicitly provides that persons who commit

genocide "shaIl be punished".91 Orentlicher suggests that "the drafters presumably

recognized that there might he legitimate reasons to terminate an investigation

without proceeding to trial, such as lack of necessary evidence. They also

apparently sought to respect the independence of national courts and the

procedural rights of defendants by avoiding language that suggested that a

particular outcome of prosecutioDS was required.,,92 In spite of this slight

ditTerence in the wording of the two conventions, Orentlicher comes to the

conclusion that bath conventions "evince concem that appropriately severe

penalties be imposed on persons convieted ofthose crimes", and they support "the

claim that a post-conviction pardon might be permiSSlble where an amnesty is

not.,,93 That is why Orentlicher analyzes the difference in the language of the two

conventions, certainly not to misconstrue "the nature of the 'prosecute or

extradite' formulation used in the Torture Convention" or to doubt "[t]he manifest

91 Supra note 4 al 2604.
9%Ibid.
93/bid
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intent of both conventions ... to ensure tbat persons convicted of genocide or

torture serve harsh sentences'~, as Michael Scharfsuggests.94

The Security CouRcil Resolution establishing the International Criminal

Tribunal for Rwanda95 and the decision of the International Criminal Tribunal for

the Former Yugoslavia in the Tadie case96 both imposed individual responsibility

for crimes committed in non-international confliets. Thus~ under Article 2 of the

Statute of Rwanda Trib~ persons can be prosecuted for committing, conspiracy

ta commit, direct and public incitement to commit~ attempt ta commit genocide

and complicity in genocide. Those responsible for crimes against humanity

(Article. 3) shall be prosecuted as weil. Individual respoDSlbility is imposed upon

persons who planned, instigated, ordered, committed or otherwise aided and

abetted in the planning, preparation or execution of the crimes mentioned above.

Neither the official position of any accused persan (whether as Head of State or

Govemment or as a responsible Govemment official), nor the subordinate position

relieve such persan of criminal responsibility. However, the faet that an accused

persan aeted pursuant to an order of a Govemment or of a superior may he

considered in mitigation of punishment if the Tribunal determines that justice 50

requires (Article 6).

The concept of individual responsibility for crimes against the peace and

seauity of mankind wu tùrtber developed in the Draft Code 1991.97 Article 3

94Supra note 26 al 016~ 47.
9SSupra note 32.
96Supra note 45.
VTSupra note 43.
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imposes individual respooSlbüity for committing a crime against the peace and

security ofmankind; aiding, abetting or providing the means for the commission of

a crime, or conspiracy to commit a crime. Article 3 also deals with the

respoDSlbility and punisbment ofany individual who commits an aet constituting an

attempt which according to the interpretation of the ILC includes the foUowing

elements: (a) intent ta commit a particular crime; (b) an aet designed ta commit it;

(c) an apparent posSlbility of committing it; and (d) non-completion of the crime

for reasons independent ofthe perpetrator's will.9S

The ILC also touched the problem of correlation of individual and state

responsibility as "the aet for which an individual is responstble might also he

attributable ta aState if the individual acted as an 'agent of the State', 'on bebalf

of the State', 'in the name of the State or as a de facto agent, without any legal

power.,,99 As commented by the ILC, some members of the Commission

supported the proposition that not ooly an individual but alsa aState could he held

criminally responsible. Nevenheless, at its thirty-sixth session the ILC decided that

the Draft Code should be limited at the current stage to the criminal responsibility

of individuals. 1OO At the saane time~ in commentary to Article 5 the ILC

emphasized that the punishment of individuals who are organs of the State

"cenainly does not exhaust the prosea1tion of the international respoDSlbility

incumbent upon the State for intemationally wronfui lets which are attnbuted to it

in such cases by reason of the conduet of its organs'. The State may thus remain

91 Ibid.
99 Ibid.
100 Ibid.
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responsible and he unable to exonerate itself trom responsibility by invoking the

prosecution or punishment ofthe individuals wbo committed the crime."IOI

Although the duty ''ta prosecute or extradite" exists in the Genocide

Convention and the Torture Conventio~ it does not exist in treaty law with

respect to crimes against humanity due to the raet that there is no specialized

convention for such crimes.102 Nor do these obligations explicit1y exist, as

Bassiouni states, with respect to common articles 3 of the 1949 Geneva

Conventions, and Protocol II,103 applicable to contliets of a non-international

charaeter even though it cao he argued that such obligations exist impücitly.l04

In 1971 the United Nations General Assembly adopted the Resolution on

War Criminals,105 which affirmed that a State's refusai "to cooperate in the arrest,

extradition, trial, and punishment" of persans accused or convieted of war crimes

and crimes against humanity is "contrary to the United Nations Charter and to

generally recognized DOrms of international law."lOCi Another Resolution of the

United Nations General Assembly adopted in 1973 concemed Principles of

International Co-operation in the Detention, Arrest, Extradition, and Punisbment

of PerlOns Guilty of War Crimes and Crimes Against Humanîty.l07 However, no

specialized international instnament bas been passed on the duty to prosecute or to

101 Ibid.
IOZM.Ch. Bassi~ "Crimes against Humanity: The Neeclfor a Speda1ized COll\'eDtion" (1994)
31 Colum. J. Transnat'l L. at457.
103 Protoco/ liAdditiona/ to the Geneva ConventiOiU ofAllg. 12. 1949. andRe/ating to the
Protection ofVictimsofNon-InternationalA""edConflicts. 12 Dcœmber 1977, 1125 U.N.T.S.
609 (bereinafter Protocol U).
104Supra DOle 56 al 15-16.
IOSG.A.Res. 2840 (XXVI),26 U.N.O.AO.R. Supp. (No. 29), al 88, U.N. Doc. All429 (1971).
106 Sec supra DOle 77 al 499-527.
107 G.A.Res. 3074 (XXVIII), 28 U.N. G.AOR. Supp. (No.30) al 78, U.N. Doc. A19030 (1973).
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extradite persans guilty ofcrimes against humanity, and that is why, according to

Bassia. it must be proven part ofcustomary international law in the absence of

a specifie convention establishing such an obligation. 108 The 1968 U.N.

Convention on the Non-Applicability ofStatutory Limitations to War Crimes and

Crimes against Humanity,109 and the 1974 European Convention on the Non..

App/icability of Statulory Limitations 10 Crimes against Humanity alld War

Crimes110 made this duty to prosecute or to extradite more effective even though

the number ofratifications ofthe above mentioned conventions is still very limited.

Thus, individual responsibility for genocide and crimes against humanity

can be established by international treaty or customary law. Most international

instruments on crimes under intemationallaw recognize either the jurisdietion ofa

competent tnbunal of a state in the territory ofwhich the crime was committed or

the jurisdiction of the international tribunal. Jurisdietion over crimes against

humanity can he exercised by any state, which means that universal jurisdiction can

be applied to such crimes. Many scholars and judicial bodies a1so consider that

customary law establishes universal jurisdiction over the crime of genocide. The

I.C.I., in an advisory opinion, bas assened that the principles underlying the

Genocide Convention "are recognized by civilized nations as binding on States,

even without any conventional obligations."lll However, in practice ooly a few

IŒ Supra note 56 al 16.
U:& Supra noce 71.
110 COfnlention on the Non-App/icability ofStQtutory limitations to Crimes againsl Humanity
and WarCrlmes (lnter-Ell1'Opetm), 25 January 1974, Eump. T.S. No.82 (DOtyetCldeœdiDlo
Corte).
ut Reservations to the Convention on the Prevention and Punishment ofthe Crime ofGenocide~
1951 LC.J. 15 al 23.
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states have recognized the application of the theory of universality and even if

reco~ the theory does not a1ways work. For example, when Canada tried to

assert universal jurisdiction over World War n criminals, it was very ditlicult to

prosecute, as its territory was not related ta the place of war. Another example is

Canada's refusai to consider prosecuting Pol..Pot. The United States of America

approach was not to prosecute but to extradite war criminals back to their native

countrles. At the same time, with respect to terrorist aets against US citizens, the

USA recognized the passive personality jurisdiction. Germany is taking an

opposite approaeh, refusing to extradite as it is a potential ofhuman rights abuse.

ln reality, ooly few countries have enacted national legislation needed to

prosecute genocide and crimes against humanity. Germany and ltaly have included

genocide as part of their criminal codes. France, Canada, the United Kingdom, and

Australia have developed specialized legislation which ineludes retrospective

application to World War fi events. Australia bas not been successful in any

prosecutions although there had been three cases, ail of them resulted in acquittai

before trial. 112 The United Kingdom is in the process of prosecuting one case

(Szymon Serafinowicz) under the United Kingdom War Crimes Act 1991. France

bas prosecuted three with one pending. And one case (R. v. Finta) bas been

prosecuted in Canada under the Canadîan Criminal Law Amendment Act 1985

which amends the Canadian criminal code.113

112 See T.L.H. McCormadt.t G.J. SÏlDpliO~ eds.t The Law ofWar Crimes: National and
fntenralional ApJ1'CHIChes (1997) al 130-34.
113/bid. al 29.
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Wbile speaking about individual responsibility for grave human rigbts

violations of a prior regime on national level, it is worthwhile mentioning

lustration114 (purging) as a national policy of settling accounts with the pasto This

was widely used ailer World War n and remains the most commonly used device

for punishing former communist leaders in Central and East European states.

"Lustrationn laws have been passed in MOst Central and East European states

after the coUapse ofthe Soviet Union. Their aim was ta remove persans ofthe past

regjme tram office.115 However~ the velvet revolutions in Czecboslovakia,

Hungary, Poland and other post-communist states have not been followed by a

massive removal ofthe exponents ofthe prior regime.

The number of unpatriotic citizens who suffered punishment in one or

another form was about 100,000 in Belgium, 110,000 in The Netherlands, and

130~OOO in France. The number of death penalties was 6~763 in France, 2,940 in

Belgi~ and 152 in The Netherlands. At the sante rime, France had a much higher

number of extrajudicial killings: sorne 9,000 men and women were executed

outside the legal process. The parallel figures for Belgium and The Netherlands

were about 3S and 30. 116 By contrast, as it will be demonstrated below~ ooly a few

prosecutions have taken place in post-communist Central and East European states

and even fewer ofthe perpetrators ofthe crimes against human tights faced justice.

114The ward "lustration" tomes ûom Lalin "lusttatiO(n)" and lIIC8D5 "e.~lory~ ete.,
purifiœioat9

• Sec C.T. 0IIi0ns, ed., The Orford Diclionœy ofEng/ish Etymo/ogy (Oxford:
ClareDdon Press. 1966) al 541.
115 Sec gencraIly supra note 8.
115/bid. al 67.
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In gener~ there bas been a tendency in national jurisprudences toward the

ümitation of criminal proceedings and punisbment. In Germany's border guards

trials, suspension of sentences bas been the nonD, and of the Il guards tried as of

November 1992, ooly one bas aetua1ly served time in jail. Many prosecutions in the

Czech Republic culminated in suspended or eonditional sentences. In Romania, all

of the former Communist leaders and police jailed in connedion with the

December 1989 massacres were released over a two-year period, eitber on health

grounds or as a result ofpresidential pardons. In Bulgaria, Todor Zhivkov failed to

serve tinte for embezzlement, while others have been pardoned. 117 Bassiouni

explains sueh practice of impunity by political settlements as ';he political priee

paid to secure an end to the violence of ongoing eonOicts or as a means to ensure

lYrannicai regime changes.,,111

c. JURISDICnON OVER ORGANIZATIONS FOR ABUSES OF HUMAN

RIGHTS

There exists in international law the right to exercise legal and political

control not ooly over individuals but a1so over organizations. International

instruments codify not ooly crimes of private individuals but also of criminal

organizations. Starting with the Nuremberg jurisprudence, same international and

national insruments are aimed at preventing massive brutalities by a criminal

government toward the people under its jurisdietion. However, respoDsibility of

117 See SI/pra IlOte 75 al 2049.
UISupra noce 56 al 12.
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criminal organizations has attracted little attention 50 far. This section analyzes the

notions ofcriminalization ofan organization and criminality ofits members, as weU

as banning a criminal organization, which, as different from the former one, does

not lead to penal responsibility ofindividuals.

Crimes against humanity are most often committed by states either in a

time of war against foreign enemies or during peacetime against their own

civilians. The notion ofa ~state' here refers to highest bodies of state power. East

and Central European commUDÎst states used to be de jure republics with elected

parliaments, though de facto they were ruled by Communist parties. That is why

crimes against humanity in these states are attnouted ta their ruling organizations,

the Communist parties. Another term which is used while speaking about agents of

crimes against humanity is a 'regime' which is appüed in this thesis as a synonym

of a 'state'. A regime is the method of implementing the state's power. Il cm be

either a democratic or totalitarian regime. The Communist Party ruling in Central

and East European states represented a totalitarian regime as it was a one party

regime. Thus, while speaking about human rights violations by a prior communist

regime or by a communist state, Communist parties of these states will be defined

as criminal organizations having committed those crimes.

According ta Teitel, the crime against humanity bas DOW received a highly

normative understanding: protecting against racial, ethnie, politi~ or religious

persecution. It "criminalizes the ultimate political otTence: political persecution, the

ot1"ence of enemy creation"t and IIthough "the crime against bumanity is not
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expücitly predicated on state involvement, persecution constitutes a crime of

ideology of 50ch magnitude that even where not overtly state-promot~ it is

considered as having been committed against a backdrop ofgovernment policy.119

Astate is involved in the crime against humanity implicitly, and this implication

"affects even the possibility of investigation, because of the likelyhood of state

coverup and other obstruction ofjustice, an~ as such, justifies lifting the ordinary

space and time barriers to prosecution.,,120 As in the crime against humanity

jurisprudence the strongest sanction in law is invoked to condemn past state evil,

Teitel fairly comes to the conclusion that the crime against humanity Mediates

individual and collective responsibility in the transition. 121

Collective responsibility for a past regime's grave human right5 violations

bas been widely attnbuted after World War U, as the crimes of the National

Socialists and their coUaborators wherein arose criminal accountability not only of

individuals but also of the organization as a whole. Thus, the Act for Liberation

from National Socia/ism and Mi/itarism l22 bas been adopted in Gennany. Under

Article 9 of the Nuremberg Charter of the IMT, "[a]t the trial of any individual

member of any group or organization, the Tribunal might declare (in coonection

with any let of which the individual might he convieted) that the group or

organization of which the individual was a member was a criminal organization.

After receipt of the lndietment, the Tnbunal shaIl give such notices as it thinks fit

119Supra DOle 7S al 2047.
120Ibid.
ln Ibid. al 2047.2048.
122Supra DOle 8 al 390.
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that the proseartion intends to ask the Tnounal to make such declaration and any

member ofthe organizatioD will he entitIed to apply to the Tnounal for leave to be

heard by the Tnbunal upon the question of the criminal charaeter of the

organization. The Tribunal sha1l have the power to alIow or reject the application.

Ifthe application is allow~ the Tnbunal may direct in what manner the applicants

shall be represented and heard.,,123 Thus, the Tribunal is vested with discretion as

to whether it will declare any organization criminal. According to the interpretation

given in The Trial of the Major War Criminals before The International Military

Tnounal, "[tlhis discretion is a judicial one and does not permit arbitrary action,

but should be exercised in accordance with weU-settled legal principles, one of the

most important of which is that criminal guilt is personal, and that mass

punishments should be avoided. Ifsatisfied ofthe criminal guilt ofany organization

or group, this Tribunal should not hesitate ta declare it to he criminal because the

theory of "group criminality" is new, or because it might be unjustly applied by

sorne subsequent tribunals. On the other band, the Tnounal should make such

declaratian of criminality 50 far as poSSIble in a manner ta insure that innocent

persans will not be punished.,,124

Article 10 of the Charter is as foUows: '1n cases where a group or

organization is declared criminaI by the Tnbunal, the competent national authority

of any Signatory shall bave the right to bring individuals to trial for membership

therein before the national, military or occupation courts. In any such case the

123 Nuremberg: ChtJl1uofthe Internalional ;.\iilitary Tribunal in Kri~ ed.,. supra DOle 8 al 460.
1:4 Crlm;nal Organizalions. Trial oflhe Major W. Crlmina/s before the International Milittry
TriblOlal (1947), supra note 1 al 470.
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criminal nature of the group or organization is considered proved and shall not be

questioned.,,125 As interpreted at the Trial ofthe Major War Crimina/s before the

IMT, "the declaration of criminality against an accused organization is final, and

cannot he challenged in any subsequent criminaI proceeding against a member of

the organization.,,126

An important issue touched by the Trial of the Major War Crimina/s

concemed the definition of a criminal organization which "is analogous to a

criminal conspiracy in that the essence of both is cooperation for criminal

purposes. There must he a group bound together and organized for a common

purpose. The group must he fonned or used in connedion with the commission of

crimes denounced by the Charter."I27 According to the Trial's decisio~ the

definition of the criminality of the members of a criminal organization should

"exclude persans who had no knowledge of the criminal purposes or acts of the

organization and those who were drafted by the State for membership, unless they

were personally implicated in the commission ofaets declared criminal by Article 6

of the Charter as members of the organintion.,,121 As a resul~ the Tribunal

declared to he criminal the foUowing organizations: The Leadership Corps of the

Nazi Party; the Gestapo; and the SD on the buis of their participation in War

Crimes and Crimes against Humanity connected with the war. At the same time,

the SA and the Reich Cab~ which were alsa named by the prosecution as

12SIbid. al 469.
126/bid..
lnIbid. al 470.
121 Ibid.
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criminal organizations, were not declared as such by the Tribunal. The members of

the SA generally did not participate or even knew of the criminal aets of the SA.

The Reich Cabinet was 50 smaIl that members could he conveniently tried without

reson to a declaration that the Cabinet of which they were members was

criminal. 129

The declaration ofcriminality ofthe organization by the Tn"bunal was really

effective and that cart be illustrated by Law Number 10 of the Control Council of

Germany (1945), which provides that membership in categories of a criminal

group or organization declared criminal by the International Mi1itary Tnbunal is

recognized as a crime. 130 Thus, the IMT criminalization ofan organization leads to

penal respoosibility ofindividuals.

Collective respoDSlbility for serious human rights violations cao also be

exercised through lustration and banning a criminal organization which, as dift"erent

trom the criminalization of an organization, do oot lead to penal responsibility of

its members. Thus, collective respoDSlbility for crimes against humanity was

applied in sorne European states after World War U. In cases of Belgium and the

Netherlands people were disqualiti~ consider~ as Luc Huyse emphasizes, not

one by one but for their membership in a coUaborationist group. 131 The Belgian

govemment decided to deprive pro-German organizations coUectively of their

political and civil rights. ln the Netherlands, ail members of pro-German military

129 Ibid al 470472.
130Ibid. al 469.
131 L. Huyse, K Iustice ailer Transilion: On the Choices Succeuor Elites Make Dealing wim the
Pur (1995) 20 L. a Soc.1Dquiry S1 at63.
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movements (and their spouses) automatically lost their Dutch citizenship and their

numbers amounted to several tens ofthousands. 132 However~ the argument agamst

such decisions wu based upon the fact that in such cases the defendants were not -

or ooly marginally - given a legal chance ta invoke excuses that might exonerate

them individually. Even ifthey were given that chance, they would he forced to

coUect evidence to prove their innocence, sa that the burden of proof was

reversed. 133

ln the second wave ofpolitical change in Southem Europe, as Teitel states,

Greek and Portuguese juntas were brought ta trial. Greece's trials were over its

military police and they culminated in suspended or commutable sentences. In the

third wave of political change, there were national trials in Latin America, East

Europe~ and Aftica. 134 As far as the post-communist European states are

concerned, "[t]o the extent put party praetices could he shawn to he corrupt and

unlawful, the effort was ta put Communism outside the hounds of legitimate

political choice. Just as the trials of the eighteenth-century transitions ftom

monarchie rule were used ta attack the institution of kingship~ 50 too in the

twentieth eentury, transitional successor trials are used ta delegitimate Communist

rule.,,135 However~ as mentioned above, the number of these trials is not

numerous.

132Ibid.
133e. OII'~ 04ComiDg tG Terms wim PastInj~ (1992) 33 Arch. Eur. Sœ. al 199.
134S"pra DOle 15 al 2041.
135 S"pra DOle 75 al 2043.
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Banning criminal organizations tumed out ta he more successfuI. In

Cambodia, for instance, "Law on the Outlawing of the 'Democratie Kampllchea t

Group,,136 bas been issued. In 1993t the Parliament of Czech Republic adopted

the Act on the lilegality ofthe Communist Regime and Resistance to II. 137 which

declared the Communist Party of Czechoslovakia ta be "a criminal and

contemptible organizalionU responsible "for the system of government in lhis

country in the years 1948-1989, and particularly for the systematic destruction of

the traditional values of European civilizatio~ for the conscious violation of

human rights and fteedoms, for the moral and economic ruin combined with

judicial crimes and terror against advocates of ditferent opinions, the replacement

of a prospering market economy with command managementt the destruction of

the traditional principles of ownershipt the abuse of training, educatio~ science

and culture for political and ideological purposes, and the careless destruction of

nature..." The Constitutional Court of Czech Republic in bis decision on The Act

on lhe l//ega/ity of the Communist Party, answering the petition requesting to

annul the Act, rejected the petitioners concept tbat the poütical regime ftom 1948

ta 1989 in Czechoslovakia was legitimate. The arguments of the Court were that

"even while there is continuity of 'old laws,' there is a discontinuity in values trom

the 'old regime,'" and "[t]he legitimacy of a political regime cannat rest solely

upon the formallega1 component because the values and principles upon wbich a

regime is bullt are notjust ofa lepl, but first oraU ofa poütical nature."13'

136Supra note 8 al 303.
137Supra DOle 8 al 366.
IJI Ibid. al 369-374.
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The language of sanctions against the Communist Party of the Russian

Soviet Federated Republic (hereinafter Rep) was even more clear: it was first

suspended by the Decree139 of President Yeltsin in August 1991~ and then the

activities of the Communist Party of the Soviet Union (hereinafter CPSU), the

Rep were banned by the Decree of November 6, 1991.140 These organizations

were held responsible for dietatorship, absorption of the State, for a historical

impasse ioto which the peoples of the Soviet Union were pushed, encroaching

upon fundamental human and citizens' rights and freedoms recognized by the

entire international community and other anti-human and anti-constitutional

activities.

Such an ~organization-based' approach seems ta be more successful than

the ~otfence-based'approach which leads ta the trials ofPOliticalleadership as weil

as the lowest nmg of the totalitarian state, including the police and guards who

committed otfences. As praetiœ demonstrates, the etrectiveness of such otfence-

based approach is very low. Few trials over criminals responsible for grave

violations ofhuman rigbts were held, and even fewer resulted in sentences. On the

contrary, banning a criminal organization not ooly bas a symbolic meaning, but

serves as a basis ofmaking impoSSible the realizatioD ofany attempts ta revive the

anaIogous organization.

139 Decree on Suspending the Ac!ivityofthe CommuniaI Parly ofthe Russian Soviet Federated
Socialist Republic iD SIIpnJ note 8 al 432.
140 Decree on the Activitiesofthe Com_niat Party olthe Soviet Union and the Comnnmist
Parlyofthe Rrusian Sovi~t FederatedRqflblic iD _pra DOle 8 al 434.
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o. THE DUTY TO PUNISH GRAVE 8UMAN RIGBTS VIOLATIONS

UNDER INTERNATIONAL CUSTOMARY LAW

A. CUSTOMARY LAW ON THE DUTY TO PUNISH HUMAN RIGHTS

VIOLATIONS

The obligation to punish grave human rights violations of a prior regime

exists both in treaty and customary law. It is common knowledge that customary

internationallaw results from state practice which is foUowed trom a sense oflegal

obligation and constitutes an objective aspect ofcustomary internationallaw, and a

subjective aspect - opinio jurist wbich proves that states are acting because they

believe they are bound to aet.

For sorne scholars, an obligation to prosecute grave human rights

violations exists without any doubts.··· Bassiouni states that 404O[C]rimes against

humanity, genocide, war crimes (under conventional and customary regulation of

anned contliets), and tonure are international crimes that have risen to the level of

jus cogens. As a consequence, the foUoWÎDg duties arise: the obligation to

prosecute or extradite; to provide Iegai assistance; to eliminate statutes of

limitations; to eliminate immunities of superiors up to and including heads of

states. Under intemationallaw, these obligations are to be considered as ob/igatio

ergo omnes, the consequence ofwhich is tbat impunity cannat be granted."t42

141 Sœ supra note 4; N. Robt-~ ~State Resplnsibility 10 IJM:stipte and ProIccute Grave
HuIIIan Ripas Vaolatioas in lDIemational~ (1990) 71 Cal L. &cv. 449; 1. ICakoU. ~No
lmpmity fa Raman Rights Violations in the~ (1993) 14 BRU 153; eIC.
142Srqwa note 56 al 17.
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Other scholars are more cautious in terminology and speak not about a

duty to prosecute human rights violations in international Iaw, but about "an

emerging principle in international law that states bave affirmative obligations in

response to massive and systematic violations of fundamental rights.,,1"3 These

principles, according to Juan E. Mendez, oblige states to carry out four taslcs in

response to crimes against humanity, namely, to investigate, prosecute, and punish

the perpetrators; to disclose to the vietims, their families, and society all that can

be reliably established about those events; to oiTer the victims adequate

reparations; and ta separate known perpetrators ftom law enforcement bodies and

other positions ofauthority. Each ofthese four stale obligations is bath integral to

a fair policy of accountability and yet separate and distinct ftom the other three,

which dietates that if one ofthese duties is rendered legally or faetually impossible,

for example by a blanket amnesty law which prevents criminal prosecutions, the

other duties remain in full force. 1....

Ambos considers that it is more convincing to build the argument in favour

of a duty to punish extralegal executions and disappearances not on the ground of

written law, but "on the more solid ground of the - newly developed - genera/

princip/es doctrine according to which general principles are tteated as an 'opinio

iuris without concordant state practice' and interpreted as an expression of the

143 I.E.M~~Aa:ouDIabilityrorPastAbuses" (1997) 19 Hum. RIs. Q. 255 at259.
144/bid.. at 261,263.
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'widespread sense that a legal mie is needed' taking into consideration the various

soft law sources.,,145

On the other band, some scholars sound ralher sceptical about the

existence of the nonn which "supposedly establishes the duty of successor

governments to selectively prosecute past violations of human rights" as "a

necessary criterion for the validity of any norm of positive law, including positive

internationallaw, is the willingness of the governing institutions, in this case states

and international bodies, to enforce it.,,146 As Scharf argues, "notwithstanding an

amy ofGeneral Assembly resolutions calling for the prosecution ofcrimes against

hurnanity and the strong policy and jurisprudential arguments warranting such a

ruie, the praetice of states does not yet support the present existence of an

obligation under customary intemationallaw to refraine trom conferring amnesty

for such crimes.,,147

However, the state praetice supporting the existence of a duty to

investigate and to punish grave human rights violations of a prior regime, though

limited, still exists. And even those states, where govemments have passed

amnesty laws, "have not denied the existence of an obligation to investigate and

prosecute, but rather have justified their aets as required by exigent circumstances

that override the obligation.,,141 Tbere cm be ditFerent situations and settlements.

145 K. Ambos, ~lmpunity and International Crimina1 Law. A Case Study on Colombia, Pau,
Bo~ChiJe and AqcnliDaft (1997) 18 BRU 1 al 6.
146 C.S. Nino, wrbe Duty ta PwIishPut Abuses ofHumaa Ripas Put inIo Context: The Case of
ArpIinaft (1991) 100 Yale L.I. 2619 al 2621.
147Sllpra DOle 26 al 59.
141N.Robt-~ mpra 1IOCC141 al 0196.
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but the very existence under international law of a duty ta punish human rights

violations of a prior regime is significant for young democraeies striving to

establish justice. And it does seem realistic7 eontrary to Carlos Nino~ 149 ta hope

that the international community~ through external political pressure, caR enforee

the duty ta punish past human rights abuses in case the existence of such a duty is

recognized. For example7 all post-communist Central and East European states

aimed for becoming full members of the Council of Europe. If they were able ta

jaïn the Council of Europe only after they had fulti11ed their duty to punish grave

human rights violations ofa prior regime~ much more would have been done in this

respect.

Among sources suggesting an emerging obligation to investigate,

prosecute, and provide redress under customary international law, Roht-Arriaza

indicates (1) the treaty provisions; (2) diplomatie practiee; (3) the eustomary law

surrounding crimes against humanity; and (4) the practice of arbitral tnbunals

under the rules of state responsibility for the protection of allens. Ali of these

sources rely on the state practice in the extemal arena. 150 Iudgments and opinions

of international judiciai tnbunals, writings of scholars~ resolutions of universal

international organizations and national laws provisions CID alsa serve as

confirmation ofa rule having become law through custom.

The treaty provisioDS7 as a source of emerging duty to punish grave

violations of human rights, can be round in a variely of international treaties. On

149SI/pra DOle 146~ al 2638-2639.
ISOSupra DOle 79 al 40.
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the one hand7 there are such treaties of a general charaeter as the International

Covenant on Civil and Po/itical Rights1S1 (hereinafter International Covenant),

the American Convention on Human Rightsl52 (hereinafter American Convention),

the European Convention for the Protection of Human Righa and Funt/amental

Freedoms1S3 (bereinafter European Convention) which do not explicidy require

States Parties to punish human rights violations but to respect and ensure the

enumerated rights. Opinion of scholars as to the possible interpretations of the

duty to ensure right5 differs. Sorne scholars empbasize that during the negotiations

of the International Covenant7 the delegates sp~ifically considered and rejected a

proposai that would have required states to prosecute violators. l54 Indeed, the

proposai ofthe delegate trom the Philippines to add a new subparagraph to Article

2 (3), providing that "violators sha1l swiftly be brought to the law, especially when

they are public officiais", was rejected to eosure the broadest possible range of

remedies for violations of human rightS. I55

Other scholars pay attention to the faet that Rotbing in the drafting history

of the International Covenant is inconsistent with the duty to prosecute violations

of the Covenant. 1S6 Moreover the Human Rigbts Committee, which was

established to monitor compliance with the International Covenant, bas interpreted

151 lntemational Covenant on Civil and PoliticalRights~ 16 Dec:ember 1966~ G.A. Res. 2200, 21
U.N. G.A.OR. Supp. (No. (6) al 52. 999 U.N.T.S. 171.
152American Convention on Human Rights~ 7 January 1970~ O.A.S. Official Rec:ords~
OEAIser.KIXVIIl.l~ doc:. 65~ rev. 1~ COIr. 1 (1970)~ reprlnted in 9 I.L.M. 673 (1970).
153 European Convention fôr the Protection ofHuman Righa and Fundamental Freedoms. 4
NO\'eIIIber 195O~ 213 U.N.T.S. 221~ Europ. T.S. No. 5 (entered ÙItO forte 3 SepIcmber 1953).
1S4Supra note 26 al 49.
15S U.N. ESCOR, Comm~n on Hum. RIs., 6t1l Sess. al 6~ para. 24~ U.N. Doc. ElCN.4/SR.195
(1950).
156Supra note 4 al 2571.
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the obligation 'to provide a remedy' to include an obligation to investigate and

punish violations ofthe Covenant. In a comment on Article 7, the Committee read

this Article together with Article 2, and concluded that "States must ensure an

effective protec:tion through some macbinery of control. Complaints about ilI-

treatment must be investigated etrectively by competent authorities. Those found

guilty must he held responsible~ and the alleged victims must themselves have

effective remedies at their disposai, including the right to obtain compensation."lS7

Four communications issued by the Human Rights Committee are usual1y

cited by scholars to support the position that the duty to ensure rights expressed in

Article 2 (3) of the International Covenant implies a duty to prosecute violators.

These are Muteba v. Zaire, ul Baboeram v. Suriname. 1
,S9 Quinteros v.

Uruguay/60 and B/eier v. Urugrlay16 1 which requite the govemments of

corresponding States to take effective steps to bring to justice persons found

responsible. 162 Thus~ in Muteba v. Zaire, the Human Rigbts Committee caI1ed on

Zaire as the state party to the International Covenant to "provide effective

remedies to the vietim"~ including providing compensation for physical and mental

injury and suffering caused by the inhuman treatment~ condueting an inquiry into

the circumstances of torture, punisbing those round guilty of torture, and taking

ln37 U.N. G.A.O.R. Supp. (No. 40) al 94~ U.N. Doc. No. A/37/40 (1982).
151 ~\tluteba v. Zoire. Comm. No. 124J1982~ 39 U.N. G.A.O.R. Supp. (No. 40) Anne.~XIIL U.N.
Doc. AJ39/40 (1984).
1598aboeram v. Suriname. Comm. Nos. 146/1983 and 148-1SlIl983~40 U.N. G.A.OR. Supp.
(No. 40) AaDex IO~ pua 13.2~ U.N. Doc. A/40/40 (1915).
I(jQQuinterosv. Uruguay. Comm. No. 10711981~ 38 U.N. GAO.R. Supp. (No.40) AnDexXXIL
U.N. Doc. A/3&'40 (1983).
161 Bleierv.Uruguay•. Comm. No. R.7130~ 37 U.N. G.A.O.R. Supp. (No. 40) AnDex X, U.N.
Doc. A/37140 (1982).
162Secsupra note • al 2572·2576.
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conclusions were reached by the Human Rights Committee in Bleier v. Umguay

case conceming disappearances. It called on the Uruguayan government to take

effective steps ta establish what bas happened ta Eduardo Bleier sinee October

1975~ to bring ta justice any person round to be responsible for his death,

disappearance or ill-treatrnent; and to pay compensation to him or bis family for

any injury which he bas sutrered; and to ensure that similar violations do not occur

in the future. A ditrerent view is expressed by Schart: who suggests tbat the

Committee never aetually concluded that there was an obligation ta prosecute

attendant to the duty to ensure the rights provided in the International

Covenant. 163 However~ phrases like ushould bring violators to justice" do imply

the duty ta punish.

Like the International Covenant, the American Convention does not

explicitly require States Parties to prosecute or punish violations of rights set

forth in the Convention, though it has been interpreted by the Inter-American

Court of Human Rights to impose on each State Party ua legal duty to take

reasonable steps to prevent human rights violations and to use the means at its

disposai to carry out a seriaus investigation of violations committed within its

jurisdiction, to identitY those respoDSlble, to impose the appropriate punishment

and to ensure the vietim adequate compensation."IM In Velasquez Rodriguez case,

the familles of the vietims tried to argue that the faet that Honduras had not

163 Supra DOle 26 al 49.
164 VelasquezRodriguez Case. Inter-Am. Ct. H.R.(ser. C) No. 4~ para. 174 (1981) (judgmcnl).
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prosecuted the authors of human rights violations was, in itselt: a violation of the

state's duty to ensure rights enumerated in the American Convention. The Court,

however, rejected that argument. In sum, the Court found an affirmative obligation

under the "ensure and respect" clause of the American Convention to prevent,

invesigate, prosecute and punish grave violations ofhuman rights.

The argument of Scharfis that "although the court said that '[s]tates must

prevent, investigate and punish any violation of the rights recognized by the

Convention', it did not specifically refer to criminal prosecution as opPOsed to

other forms of discipünary action or punishment.,,16:5 As this thesis argues the

existence of the duty to punish grave human rights violations of a prior regime,

Scharf's argument does not cootradiet il. The point seems to lie in the difference

between the terms "to prosecute" and "to punish". The latter one is broader as it

implies "causing an otFender to sutFer for an otfence" and "intlicting a penalty for

an oifence", but oot necessarily "instituting Iegai proceedings against a person"l66

which is implied by the former one.

The Genocide Conventio~ which as of 1 January 1998 had 124

ratifications,167 explicitly provides an obligation to punish persans committing

genocide as defined in the Convention, wbether they are constitutionally

respoDSlble rulers, public officiais or private individuals (Article 4).16' Article 5

165Supra DOte 26 al 51.
166 1 Pearsal14 B. TmmbI~ eds•• The Oxjôrd English Reference Dictionary. 2nd cd. (Oxfonl
New York: Oxford Uai\'ersity~ 1996).
167 1-8. Mari~04Intemationallnsttumenls Relaling to Human Rigbts: ClassïfaGnion aad Status
ofRatifieations as or 1 Jaauary 199~ (1995) 16 BRU 75 al 82.
UiBSupra DOte 7.
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calIs on States to provide effective penalties for penons guilty of genocide or

related otTences, while Article 6 provides for trial by a competent tnbunal. 169 As it

was asserted in an advisory opinion of the International Court of Iustice

(hereinafter l.C.I.), the principles underlYing the Genocide Convention U are

recognized by civilized nations as binding on States, even without any conventional

obUgation."I70 The Restatement (fhird) of the Foreign Re/ations Law of the

United States (hereinafter Restatement) also suggests lhat "[a) state violates

customary law if il practices or encourages genocide, fails to make genocide a

crime or ta punish persons guilty of it, or otherwise condones genocide. Parties to

the Genocide Convention are bound also by the provisions requiring states to

punish persons guilty of conspiracy, direct and public inciternent, or attempt to

commit genocide, or complicity in genocide, and to extradite penons accused of

genocide."I7l Thus, customary law requires ail states, even those who are not

parties to the Genocide Convention, to punish persans who commit genocide.

The Torture Convention, which as of l Ianuary 1998 had 104

ratifications,l72 alsa requires that States Parties either extradite a persan alIeged to

have committed torture or submit the case to ils competent authorities for the

ppurpose ofprosecution (Article 7).113 According to the Committee Against

169Ibid
170Reservations ta the Convention on the Prevention and Punishment of tbc Crime ofGeaoc:ide,
1951 I.C.J. 15 al 23.
111 Restatemenl (lhird) ofthe Foreign Relations Law afthe Ulfited States. pua 702 (1987).
rnSupra DOle 167 al 83.
173 Supra note 57.
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Torture,174 which is the treaty body created by the Torture Convention, "[e]ven

before the entry ioto force of the Convention against Torture, there existed a

general rule of international law which should oblige ail states to take effective

measures to prevent torture and to punish aets oftorture."115

The duty lOto extradite or to prosecute' is explicidy specified not ooly in

the Genocide Convention and in the Torture Convention but a1so in treaties

concerning disappearance, humanitarian law, apartheid, slavery, prostitution,

piracy, hijacking, drug trafficking, and terrorism. 176 A duty to punisb grave

violations ofphysical integrity is another example ofa provision implicitly included

in a number of major international instruments177 and rendered in instruments

drafted recently178 •

The inclusion of similar provisions into a number of conventions can

provide evidence of its being a customary norm. As Meron writes, the repetition

of certain norms in many human rights instruments is itself an important

articulation of state praetice and may serve as a preferred indicator of customary

status. l79 This ability of treaty provisions to become general cules of international

174 As of 1 January 1995. 37 staleS adopced De<:larations reœgnizing tbe competence orthe
CommUee agaiast torture ta n:œive communications by a Statc Party agaiast anodIer Saale Party,
and 35 states rec:ognized the <:Ompc:leDCe orthe Committee against tonurc ta reœive
communications from iadividuaIs. Supra DOle 167 al 83.
175 Decision on Admissibility. daled NOl/embu 23. 1989, Regarding Commflnications nos.
1//988.211988 and 3/1988 (O.R., M.J\tl andA-lS. v. Argentina), Repon oflhe Comminee Against
Torture, 45 U.N. G.A.O.R. Supp. (No. 44), at AoDex VI. U.N. Doc. AJ45/44. al III (1990).
176 See SIlpra noie 77 al 788 et seq.
177 Supra notes 151 (Articles 3, 7). 152 (Article 1. 3). 153 (Artides l, 5).
171 See, c.g., the Inter-Amerlcan Ccmvention to Prevent andPrmislr Tor1lll'e, 9 Dccembet 1985,
ŒAlsu.AJ42 (1916),67 O.A.S.T.S., (entered into force 1987); a Draft Declaration on the
Protection ofA.II Persons From Enjôrredor Invalrmtory DiSt1pJktarances'J UN. Doc.
fJCN.411991.49.
179 T. Mem~ Human Righls and Humanitarian Norms as ClI3lomtl1')lfAw (Oxfonl UK:
Clarcadoa Pras. 1919) al 92·93.
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law creating binding obligations even for oonparties bas been confirmed by the

I.C.J. in a number of cases, for example, in the North Sea Continental Shelf

case,l80 and the Nottebohm case. 181 In the latter case, for example, the Court

drew on treaties to elucidate a notion ofnationality in internationallaw despite the

faet that the parties ta the dispute were oot the parties ta those treaties. In

Filartiga v. Pena·lra/a, the U.S. Court ofAppeals in the Second Circuit reviewed

possible sources of prohibiting torture in customary international law and

emphasized treaties to confirm that torture constitutes a tort committed in

violation of the law of nations. l12 However, some scholars do oot agree that

treaty provisions cao bind nonpartîes tbrough eustomary law with the exception of

humanitarian treaties. l13

A customary nonn of intemationallaw cao predate drafting ofa treaty with

an anaIogous norm. Prolubition of genocide cao be an example of it. This nonn

was suggested as ajus cogens norm by the n.C in drafting the Vienna Convention

on the Law of Treat/es. lU When the committee ta draft the Genocide Convention

was created, some members of the committee argued that as the crime was already

prolubited by customary international law, a convention on the matter would

weaken the principle rather than strengthen it as not ail states would adhere ta the

Convention. 115 Indeed, the Genocide Convention merely reaftirmed that genocide

110 Nof1h &a Continental ShelfCases (W. Cier. v. Den.; W. Ger. v. Neth.> 1969I.C.l. 3.
181 Nonebohm (LiecblcDstein v. Guat.) 1955 LC.l 4~ 21·23 (Apl'. 6~ 1955).
182 Filarliga v. Pena-Irala. 630 F.2d 876 (2d Ciro (980).
113 Sec IlIl Baxter, 04Mu1Ii1ateral Treaties as Evidcnœ ofCustomary lDtematioaal~ (1965
66) 41BriLYB. Infl L. al 275, 286.
184 Sec Repon orabe Commission to the General AsIembly~ (1963) 2 Y.H. lat'I L. COIDOL 187~

198-99.
lBS 2 U.N. G.A.OA, 6th Comm.~ 39lh DIlI- al 20-21 (1941).
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is probibited by international law. However, as it was mentioned above, the

Convention declares punishable not only the aet ofgenocide but a1so conspiracy ta

commit genocide, direct and publie incitement to commit genocide, attempt to

commit genocide, and compücity in genocide (Article 3).186 Thus, ail these aets are

prohibited under the Genocide Convention. Customary law establishes universal

jurisdietion over genocide and moreover requires ail states to punish persans who

commit genocide in their territory.

Another source suggesting the existence ofthe duty to punish human rights

violations of a prior regime under customary international law is the praetice of

states. According to the Restatement, it includes diplomatie aets and instructions,

public measures and governmental aets, and official statements of pOlicy.ll7

"States' attempts to initiate action against violalors, verbal statements of

govemment representatives, and resolutions and declarations are practices which

May evince a customary international law obligation to investigate and

prosecute."lS1

The Greek experience is often anaIyzed as the example ofastate complying

with the international duty to prosecute. l19 In October 1974, the govemment

decreed tbat offences eommitted by the dietatorship would not be subjeet ta

amnesty, that the penons charged with committing such crimes would be tri~

116Supra DOle 7.
117Supra DOte 171 t para 102.
laN. Robt-Arriaza, supra DOle 141 al 492.
119Ibid. al 493-494.
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and that former high officiais would lose their pensions. l9O In January 1975~ the

Greek Parliament resolved that the crimes of the junta fram 1967 on would not he

subject ta any statute of limitations. 191 ln August 1975~ eighteen ofticers were

convieted after month-Iong public trials~ and eleven received life sentences for high

treason. In September, the fust trial on charges of torture resulted in long prison

sentences for the commanders orthe junta's most notorious detention center~ wbile

lower-ranking ofticers were either given lighter sentences or were acquitted. l92

Even if this state practice wu a response to domestic political concerns,l93 it was

in compliance WÎth the international duty to punish human right5 violations of a

prior regime and can support this obligation.

The state praetice of granting amnesties to those who bave committed

crimes against humanity is provided as an argument against the present existence

of an obligation under customary international law to prosecute these crimes. 194

Indeed, there are many examples when the international community or state

govemments agreed to amnesties for the perpetrators. Starting with a

"Declaration of Amnesty" of ail otrences committed between 1914 and 1922

which accompanied the Treaty ofLausannel95 and up till amnesty laws enaeted in

190 J.~ ed. 9 From Dictatorship to Democracy: Coping with the Legacies ofAlllhoritarianism
and Totalitarlanism (1982) al258.
191 Ibid. al 262-263.
1!1lIbid. al 264-265.
193Tbis is the arpment given by N. Robt-Arriaza. SI/pra DOte 14181 493-494.
194 Svpra DOle 26 al S6-59.
195 TnGty ofPeace beetwen tire AfliedPowen and TIII'1cey [Tnaty ofLtnutmnej.24 July 1923..
LNTS Il.. nprilfled in 18 AJIL 1 (Supp. 1924).
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Argen~196 El Salvadorl97
, and Uruguay,19I the practice of states does not

support the existence of an obligation to prosecute. However, according to Roht-

Arri~ amnesties do not contravene international duty to punish crimes against

humanity as "punishment need not take the form of incarceration. Investigation

itseIt: and disclosure of the identities of those involved, can he a form of

punishment. Sa tao can loss of~ dismissal from a government post, 1055 of

pension rights and monetary tines."I99 International and national criminal

investigatory commissions, national lustration mecbanisms and judicial redress for

victims - ail these are measures to implement the duty ta punish human rigbts

violations of a prior regime which have been used in state practice. Huyse also

singles out such strategies ofaddressing the question of accountability as gnmting

of unconditional amnesty to those who committed poütically based crimes, and

estabüsbing Truth Commissions to investigate the fates, under the preceding

regime, of individuals and of the nation as a whole, with the aim not ta prosecute

and punish but to fully disclose ail human rights abuses.200

Adopting a law on the ilIegality of the former ruling criminal organization

or issuing a decree banning such an organization which de facto ruled the country

and thus making it responsible for crimes committed agaiDst ils own people could

become and, as practice of Central and East European States proves, often is

196 ArgenIiDa: Amnesty Law ("Law ofNational Padfie:ationj in N.l. Kri~ ed.? SIIprtl note 8.
197 El Salvador: Law on Geueral Amnesty Cor die CoasoIidIIionof~ ibid.
191 Uruguay: Law NuUit)ing tbe Stale~s CIaim to Puaish Cenaîn Crimes ("Leyde Caœcïdad de
la Pn:tcasion Puntiva dei Esaado'~, ibid.
199N. Robt-Arrïaza, SIIpra note 141 al 509.
D)Slipra DOle 131 al 51-53.
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another measure ofdischarging a duty ta punish human rights violations of a prior

regime.

Pradiee ofstates in their diplomatie relations is a furtber source suggesting

the existence of an obligation under international customary law. The l.e.J. bas

foeused in the Nicaragua case201 and Western Sahara case202 on verbal statements

of government representatives to international organizations, the content of

resolutions and declaratioDS adopted by these organizations, and the eonsent of

states ta such instruments. Aecording ta R.R. Baxter, "[t)he tirm statement by the

State of what it eonsiders to he the mie is far better evidence of its position than

what ean he pieced together trom the aetions ofthat country at ditrerent tintes and

in a variety of contexts.,,203 Thus, the U.S. govemment bu repeatedly pressed

governments of El Salvador, Guatemala, and Chile ta prosecute seriaus human

rights violations.204 In 1987, El Salvador's representative infonned the Human

Rights Committee that President Duarte's govemment had abolished a police

section suspected ofhuman rights violations and bad brougbt nearly 1000 members

ofthe armed forces and security forces ta trial for human rights violatioDS.205

AIl the aforementioned testifies ta the existence of a duty to punish grave

human rights violations of a prior regime under international law. Treaty

:al A'fi/itaryandParami/itaryActillities in andagainst NictUagua (Nicaragua v. u.s.). 1986
LC.J. 14 (1986).
202 Westem Sahara case. 1975I.e.J. l2,3()"37.
203 Supra note 113 al 300.
~ '11.S. Wams Salvador OD Ripas Cases" New York TImes (7 Jaouary 1989) A3; "Guatemalan
Says U.S. Is Unfair on~ New York nmea (7 MardlI990) 3; ~CbiIeApecs to Pay
Compensation ia Case ofDiplomat SIaïn in U.S." New York nmes (13 May 1990) 1.
20SHuman RigldsCoauDi~19thsca, TI9IIlllltl-, CoruidBtJlion ofReports (El Salvador)•
p.4, U.N. Doc. CCPRICISR.719 (7 July 1911).
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provisions, state practice, verbal statements of govemmental representatives,

resolutions and declarations taken together "support a finding that an obligation to

investigate certain gross and systematic human rights violations and take judicial

or administrative action against those responsible is now pan of customary

law.,,206

B. SUCCESSION Of STATES IN RESPECT Of THE DUTY

TO PUNISH

The duty to punish human rights violations ofa prior regime is inseparably

connected with the issue of $late or govemment succession. The change of the

regime foresees either change ofgovemment when the state continues to exist, or

the change of state, when one state is absorbed by another~ becomes independent

from another, or merges with another state The former case means state

continuity, the latter is stale succession. Post-communist transitions in Central and

Eastern Europe give examples of state continuity as seen in Hungary, Poland,

Bulgaria, and state succession as in the Czech Republic, Siovak Republic, former

Soviet Union Republics.

"'Ratione materiae succession usually involves treaty rights and obligations,

territorial rights, membership in international orpnizatioDS, and contraetual rights

and obligations inciuding concessionary contraets, public debts, claims in tort,

public funds and public property, nationality, private anclmunicipallaw rigbts, and

the Iike. Ratione personae succession includes rigbts and obligations (i) between

-N.Roht·~supra note 141 at499-SOO.
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the new State and the predecessor State; (ü) between the new state and third

states; (fu) of the new State with respect to individuals (including legal

persons).,,207 The duty to punish human rights abuses of a prior regime is related

to both ratione materiae succession in the part of treaty righls and obligations and

by ratione personae.

With respect to changes in the govermnent~ Tinoco Arbitraûoll 201 cites

Or. John Basset Moore, who announced in bis Digest of International Law, the

general principle which became customary law: ''Changes in the govemment or in

the internai poticy of a state do not as a rule atTect its position in international

law."

As examples ofstate succession in respect oftreaties, Menno T. Kamminga

gives Czechoslovakia, Yugoslavia and USSR.209 While the dissolution of the

Czech and Siovak Federal Republics in 1993 was comparatively unproblematic as

two successor States ensured continuity ofCzechoslovakia's obligations under the

European Convention, the key difficulty with the dissolution of the Yugoslav

Federation was whether the Federal Republic ofYugoslavia sbould be regarded as

a continuation of the SFRy or as a new State. While the FRY itself took the

former view, other States adopted the latter approach.210 The Arbitration

Commission of the Conference for Peaee in Yugoslavia (Badinter Commission)

issued the opinion tbat the FRY is a new State wbich cannat he considered as the

2f11 HM. Kindred, al, :nqwa DOle 80 al 58.
D Tinoco ArlIil1'alion (Gr. Br. V. COlla RK:a) (1923), 1 R.I.AA 375.
• M..T. Kamminp. "8tate SucœssiOIl in Rapcct ofHuman Rigbls Treaties" (1996) 7 EJIL al
475-480.
210 Ibid. al 476.
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sole successor to the SFRy.21l AIl the former SFRY Republics informed the UN

Secretary-General that they considered themselves bound, by virtue of State

succession, to the treaties ta which the SFRY had been a party. Siovenia even

made special efforts to worm the Human Rights Committee that victims ofhuman

rights violations committed by the former regime remained entided to remedy from

the successor State.212 The jurisdiction of the European Convention wu also

extended to the former East Germany as a result of its unification with the fonner

West Germany wbich bas already been a pany ta the Convention.

As ditferent from the FRY, the Russian Federation became the continuation

of the former USSR An interesting precedent was constituted by Ukraine and

Belarus, who were founding members of the United Nations without being

independent States. Raving already been a party to many UN human rights

instruments, Ukraine declared succession to the international treaties ratified by the

former Soviet Union and Ukrainian SSR ifthey did not contradiet the Constitution

ofUkraine and the interests ofthe Republic.213 Under Article 9 ofthe Constitution

of Ukraine, "[i]ntemational treaties that are in force, agreed to be binding by the

Verkhovna Rada of Ukraine, are part of the national legislation of Ukraine. The

conclusion of international treaties that conttavene the Constitution of Ukraine is

pOSSIble only after introducing relevant amendments to the Constitution of

2U Opinion No. 10~ -l July lm œpruduœd ill31lL.M. (1992) 1481 al IS26.
212 U.N.))oç. CCPRICJ79/AJ1 010 para. 6
213 npo npaBOHoctynHMIlTBO YlCpOiHM: 3amH YKpOiHK BÏA 12 Bepeaat 1991 p. / /BBP 
1991. - NQ 46~ CT. 617.
214 Constitution o/Ukraine. 28 Jue 1996 (1996) S2 Ukr. Q. 223 al 225.
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The third category of the former Soviet Union Republics, singled out by

Kamming~ comprises Estonia, Latvia and Lithuania wbich claimed to bave

restored the independence they lost when they were occupied by the USSR in

1940.215 Wrthout raising the question of State succession, they bave accordingly

informed the UN Secretary-General that they do not regard themselves as a party

by virtue of the doctrine of State succession to any treaty entered into by the

USSR.216

The concept of state responsibility applies to states and not ta

govemments. According to Iuliane Koko~ " [e)ven a drastic change in

govemment does not exonerate astate ftom its international responsibility. Hence,

a new democratic government remains responsible for the human rights violations

committed under a put dietatorship.,,217

A different view on a respoDSlbility ofa democratically elected govemment

either in condition of state succession or state continuity was expressed by Roht-

Ariaza: the successor regime is not responstble for the grave human rights

violations of its predecessors, yet it should perform its obligation to punish these

violations211
. This distinction is justified by the argument that "[w]ith no fear of

retnbution, each new regime CID again succumb to the same repressive behavior.

These problems cao ooly be remedied by placing an affirmative obligation on the

!lS Supra DOle 209 al 479.
!16 Communk:ations tiom Estonia, dated 8 October 19919 from Latvia, dated 26 February 1993.
and from Li.....nia. daIcd 221UIIC 1995. M.llilalBQ/ Tndli~sDeposil~dwillt 'Ire &cnlQ1)'
General. StalUS as al 31 Deccmbcr 1995. 9.
!17 1. ~srlJI"lIlOle 141 allS1.
211 N. Roht-Arriaza. SIIprtI DOle 141 al 461.
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state ta investigate and prosecute past rights violators.,ll19 [t is also foreseen by

customary international law: ""A change in government does not relieve a state of

its duties under intemationallaw.,,220

As communist Central and East European States ratified the International

Covenant, the Genocide Conventio~ the Torture Convention and the Convention

on the Non-Applicability of Statutory Limitations to War Crimes and Crimes

against Humanity, their successor States are bound by the duty to punish human

rights violations of prior communist regimes under provisions of these treaties and

under international customary law.

However, there are cases when successor States ratify human rights

treaties after a change of regime, and ooly after mast violations of human rights

had been committed. Thus, Central and East European post-communist States

have ratified the European Convention and some other human rigbts instruments in

1990's. Consequently, mast cases coming ftom post-<:ommunist countries to the

European Commission on Human Rights were rejected "incompatible ratione

temporis.' As Aeyal M. Gross states, U[t]hese rejections were often the result of

the faet that the applications dealt with events that happened before the relevant

country had recognized the right of individual petition under Article 2S of the

Convention.u221 For example, a Hungarian app6cant made an attempt to bring an

old expropriation Înto the time frame ofthe European Convention arguing tbat the

~19lbid.

Z20 See srqwa note 164~ pa.lM.
221 A.MG~ "ReiDfordal the New Democraàes: neEuropean ConvemioD on Human Râ..
and tbc Former COIIIIIIQIIÏ. Couabics .. A Studyofthe Case~ (1996) 7 EJIL 19 al 90.
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expropriation ofland that bappened in 1945 was a continuous act.222 However, the

European Commission considered it to he an instantaDeous act, and rejected the

application as the European Convention is ooly forward 100king and will not be

given a retrospective interpretation. Thus~ the European Convention, as a rule, cao

not be helpful in correcting the pasto

A ditrerent position was taken by the Inter-American Coun of Human

Rights. While claims of torture, disappearance, or summary execution are

themselves inadmissable due ta ratione tempons, claims tbat concem a legal duty

to investigate and prosecute human rights violations are within the courts

competence. The lnter-American Court of Human Rights bas established that

under the American Convention, "ft)he State bas a legal duty to take reasonable

steps to prevent human rights violations and to use the means at its disposai to

carry out a serious investigation of violations committed within ilS jurisdietion to

identifY those responsible, impose the appropriate punishment and ensure the

vietim adequate compensation.)7223 The Court emphasized that the duty to clarify

the fate of someone who bas disappeared, and to inform the victim's relatives of

the results of these efforts, persists as loog as the victims's fate remains uncertain.

This decision was based upon the principle of the continuity of the State in

international law according ta which respoDSlbility exists bath independent1y of

changes ofgovernment over a period oftime and continuously trom the lime ofthe

&Ct that creates respoDSlbility to the tilDe when the let is declared iIlesaL

m Application 21344193, 30 JUDe 1993.
m Supra DOte 164. Inter-Am. Ct. KR. 35,OAS/set. UVIIII. 19, doc. 13, app. VI (1988), pua
174.
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To sum up, post-communist Central and East European States have the

duty ta punish grave human rigbts violations of their prior regimes under

international treaties which have been ratified by tbose prior regimes themselves

and to which new states are successors.

C. STATE PRACTICES OF PUNISHING HUMAN RIGHTS ABUSES

1. TRANSmONAL JUSTICE

The problem of correlation of law, politics and justice inevitably arises in

periods of political change. According ta Teitel, "a dilemma arises over adherence

to the role of law that relates to the problem of successor justice. Ta what extent

does bringing the ancient regime to trial imply an inherent contliet between

predecessor and successor visions of justice? In light of this contliet, is such

criminal justice compatible witb the rule of Iaw? The dilemma raised by successor

criminal justice leads to broader questions about the tbeory of the nature and raie

oflaw in the transformation to the liberal state.,,224

Many scholars consider tbat in transitional periods the main role is

conferred on criminal justice u trials over human rigbts perpetrators are claimed to

create a new legal arder. The questions before courts in transitional societies

usually concem the recognition of defenses that are based on prior regime Iaw.

Thus, the Berlin Trial Court in 1992 rejeeted the former German Democratie

Republie's Border Protection Law because "the question presents itself whether

214 Supra DOle 75 al 2011.
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everything is right that is fonnally and interpretatively considered a right.,,225 In

another judgment of October 24, 1996, the Court stated that "the violation is 50

serious that it violates the legal convictions common ta aU nations regarding the

value and dignity ofthe buman being. For such a case, positive law must give way

to justice.,,226 Thus, in transitional periods the rule-of.law principle takes

precedence aver the prior regime laws.

Exercising criminal justice in traDsitionai societies concerns statutory

limitations to offences commited almost haIf a century ago. Alongside of the rad

that ail post-communist states bave ratified the Convention on the Non-

Applicability of Statutory Limitations to War Crimes and Crimes against

Humanity which entered into force in 1970, constitutional courts in many of these

post-communist states have upheld new statutes authorizing prosecutions for

offences ofthe prior regime. Thus, the statute oflimitations was lifted in Poland in

1991 on crimes committed between 1946 and 1952.227 SîmiIar was the decision of

the Constitutional Court of the Czech Republic upholding the Âct Regarding lhe

Lawlessness ofthe Communist Regime and Resistance to It.221 The Constitutional

Court of Hungary authorized 1956 prosecutions based upon otrences constituting

~war crimes' and ~crimes against humanity' under intemationallaw.

m Judgment of20 January 1992, Landgcricht [LG) (Berlin), (1992) 13 JurislenZeitung691,
692.
nt5 Judgment of24 Octobcr 1996, BUDdesverfassunpgericht [BVerŒ],
~:lIwww.uniwuerzbar&-delglawI1M9418S.html(date lICœsed' 26 MareIl 1997).
227 P. Koza, "Former SecurityOOiœrs Cio on Trial Cor Torturin& Prisoners" UPI (13 0cIaber
1993).
:caDedsiOD of 21 Deœmber 1993~ CODSl Cl Czech Rep. (on file with Cemer Cor the Study of
Consûtutionalism iDEastaIl Europe, UDiv. ofCbicqo).
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This new understanding of the rule of law is usually established in post-

communist transitions by newly founded Constitutional courts, that seek to enforce

the new states' constitutions.229 According to Teitel, Constitutional courts assist

in the transformation to rule-of..law systems in a number ofways, tirst, defining by

their very establishment a break trom past political arrangements; second, enabling

a fonn of participation in the tledgling democracy through litigation; and third,

having become guardians of the new constitutional order through engaging in

jumciai review.230

Neil J. Kritz singles out two possible ways ofcoping with the legacy of the

past: criminal sanctions against the leaders of the ousted regime or their henchmen

for the abuses they intlieted upon the natio~ and non-criminal sanctions which

MOst ftequently constitute purging from the public sector those who served the

repressive regime.231 Criminal prosecution of the perpetrators was the typical

poücy toward collaborators in West European coUDtries which were occupied by

the Nazis during World War ll. As ditTerent from this strategy, in post-communist

Central and East European states lustration or disqualification of the former eHtes,

of the agents of the secret police and their informers, or ofcivil servants wu used

as a second way to address the questions of acknowledgment and

~Sec H. Schwartz, wne New East Ewopean ConstitutionalC~ (1992) 13 MidL l.Infl L.
741; R. TeiteJ. 04Post-Comm....ist CoasIitutioaaIi ATnmsitioDaI Perspective" (1994) 26
Colum. Hum. RIs. L. Rcv. 167.
DO SIIpt'tl DOle 7S al 2032.
zn N.I. Kri~ "The Dilemmas of Transitional lustiœ", in N.I. Kri1z, ed., Tnmsitiona/ Justice,
\'01. 2 (Wa"rinlfODt D.C.: United SIata lnItituIeofPeaœ Press. (995)~.~ xxxiv.
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accountability.232 80th ways constitute individual responsibility and are not

unanimously accepted.

Arguments in favour ofprosecution and those against prosecution are often

antipodal. Thus, the argument that prosecutions of former regime crimes

strengthen fragile democracies which need legitimacy as they Coster respect for

democratic institutions and deepen democratic tradition in a society is

countervailed by the agument that prosecutions can have higbly destabilizing

effects on an immature democracy as they cao jeopardize the democratic transition

and considerably weaken the legitimacy ofthe new regime. On the one hand, there

is an argument tbat impunity precludes the coming of reconciliation, while, on the

other band, there are suggestions that criminal prosecutions may a1so preclude the

reconciliation. Columnist Charles Krauthammer argues that truth telling a1ways

promotes reconciliation while trials are vindictive.233 According ta Mendez, in the

position exemplified by Krauthammer, truth is actua1ly proposed as an alternative

ta justice though, in faet, the best exercises in truth telling 50 far have not been

predicated on the prospect of immunity ftom prosecutions.234 80th the Sabata

commission in Argentina and the Rettig commission in ChUe withheld names of

accused perpetrators in their final reports, but submitted them with the relevant

lUsupra noce 131 al 52.
m Ch. Krautharnmert"T~ Not Trials: A way for the DeWly liberaIed ta deal wim the crimes
of the pat" Wash. Post (9 8epIembcr 1994) Al7.
234 Supra DOCe 143 al 261.
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evidence to the couns as a way of contributing to justice235 as opposed to the

South African Truth Commission, based on promises ofamnesties.

Sorne scholars and poüticians claint that for the sake of a nation's

reconciliation, it is necessary to leave the past bebind and just to forgive the sins of

a prior regime. However, punishing grave human rights violations ofa prior regime

is necessary to prevent their recurrence in the future and to repaie the damage they

caused. As fairly stated by the German writer Jurgen Fuchs, U[i]f we do not solve

lbis problem in a detinite way, it will haunt us as Nazism did. We did oot denazify

ourselves~ and this weigbed on us for years.,,236 Impunity, moreover, allows

"people to move ioto leadership positions whose involvement in the former regime

malees them Hable to blackmail through the tbreat of exposure.,,237 Finally, there

cao hardly be any counter argument ta the one that the successor govemmeot is

bound to ensure that justice be done, first of alI, as a moral obligation to the

victims ofthe repressive system.

Country studies give examples of ditrerent ways of coping with the legacy

of put regimes. They cao be divided into those where the international community

participated in adjudicating processes and those where traDsitional justice was

performed or there were attempts to perform it domesticaUy.

Among the former, the major historical precedent was the establishment of

the International Militaty Tnbunal at Nuremberg to prosecute Nazi leaders for war

:ns Comision NaCÎonal sobre la /Jesaparidon de Penonas. Nunca IIUJS: The Reportofthe
Argentine National Commiaion on the fJisappetll'ed) Ist Am. ed. (1996); Infomte de la
Comision Nacional de YerdDdY Recondliacion~ Tomo 1 (1991).
23fittJustiœ orReveapr (1993) .. J. Democracy 20 al 15.
m Supra DOle 133 al 195.
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crimes, crimes against humanity and crimes against peace which was foUowed by

numerous trials condueted by the occupying powers in their zones. Subsequently,

the prosecution ofNazi criminals wu left to the Germans.

Another problem conceming transitional justice wu "how to replace Nazis

and Nazi coUaborators with knowledgeable democrats or at least witb non-Nazis in

all the major fields of government, politics, administration, judiciary, education,

and culturallife.n231 To implement the purge program, the Law for Liberation

from National Socialism and Militarism was enaeted by the Laenderrat for the

three Laender ofthe U.S. zone on March S, 1946 which provided for the screening

and categorizing of the entire adult population. As a result, in the U.S. zone "of

three and a half million people processed by local boards, aImost two and a half

million were granted amnesty without trial; of the remainder, about 37 percent

were exonerated; SI percent were classified foUowers, 10.7 percent were classified

lesser otfenders, 2.1 otrenders, and 0.1 major offenders; however by May 1948,

appeal boards had downgraded ail but 30 percent of those classified lesser

otfenders, otrenders and major otrenders by the local boards, 50 tbat MOst of them

had escapeel, or could expect to escape, the higher categorization. Of those

convicted, the vast majority wu merely fined; of those sentenced to labor camps,

most had previous intemment counted against such sentence; and of those held

ineliglble to bold public office or subject to other employment restrictions, such

proscriptions were limited to short probation periods.,,239 The results in the British

231 1.R. He~ "Denazific;aÛOD and ReIaIed Polid~ in lCri~ ed., Sflpnl DOte 231~ al 19.
239 Ibid. al 26.
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and the French zones were even less comprehensive. Yet, both criminal and non-

crimïnal, international and domestic sanctions against Nazis and Nazi coUaborators

had been very important for preventing the recurrence ofNazi system in the future.

Though measures of individual responsibility tumed out to have Iittle eiTect, of

great significance, however, was banning both the National Socialist German

Workers' Party as a criminal organization and the propagation of Nazi ideology in

Germany.

The only other examples of the international community's participation in

prosecuting persons responsible for genocide and crimes against humanity are the

ICTY and the ICTR 240 Notwithstanding the bureaucratie lag and other ditliculties

faced by the Prosecutor's office of the [CTV, as of 15 September 1996, seventy-

five persans have been indieted, one was being prosecuted, one pleaded guilty, and

seven were being held in custody.1011 The large number of accused is currently

awaiting trial of the ICTY. As Bassiouni states, unlike the Yugoslav Tnbunal

which was fully operational but couId not apprehend those who were indiet~ the

Rwanda Tribunal was not able to prosecute those held in custody.242 As of DOW,

two persans were convieted by the decision of the ICn. One of them is Jean

Kambanda, Rwanda's Prime Minister during the genocide who bas pleaded guilty.

This first-ever sentence for genocide was pronounced by the Icra on 4

September, 1998.243

240 Sec F.P. King.t A.-M. La Rosa. "The JurisprudcDœ ofthe Yugoslavia TribuDa1: 1994-1996-'
(1997) 1 EJIL 123~ D. Shrap cl R. ZlckljD; SIIpra Ilote 52.
241 Supra DOle 20 al 44-45.
242lbid. al 48.
243 Press Release AFRI93U2894 31 August 1998.
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Some seholars argue that these international tnbunals will have IittIe or no

eft"ect on buman rights violations of such enormous barbarity as they are

disartieulated, if not entirely irrelevant, ta the political, reconstruetionist, and

''pelee'' and "normalizationtt processes underway in Rwanda and the republics of

the former Yugoslavia.244 Ta their view, the main focus for the punisbment ofwar

criminals must remain at the national level as "the uglineness of war, the politica1

reality ofvarious hatreds • racial, religious, and gender • cannat be isolated into an

international courtroom for resolutioD. Sueh a court would oRly make sense if it

was part of a comprehensive domestie and international process of punishment,

reconstruction, and reconciliation.»245 It is difficult to theoretically disagree with

lhis argument, however, in transitional periods of political flux it is often

impoSSIble to gain sueh a comprehensive domestic process without the

international community's participation. Dealing with past abuses at the national

level quite often leads ta impunity, pardons and amnesties.

Latin America's rich pracrlce in this respect cao be offered as praot: ln

Argentina, efforts ofPresident AIfonsin to investipte human rights violations and

to bring to trial both military chiefs who gave the orders and the otliœrs who

committed them were rather successtùl at the beginnin& but received opposition

trom the army. In 1987, the Due Obedience Law was passed which bad the eiTect

ofan amnesty by precluding a criminal penalty for tonure and other buman rigbts

violations committed before 1983 under the previous military regime. As a result,

244 M. Mu_ "Never Apia: Questioaing the Yugoslav and RwandaT~ (1997) Il
Temple lDt'I &t Camp. LI. 167 al 168.
:MS Ibid. al 170.
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President Menem granted presidential pardons to ail those convicted or under trial

for state and subvenive &Cts of terro~ for misconduct in the war, or for

rebelling against democratic institutions.246

In 1986, Uruguay passed lhe Law Nullifying the State 's C/aim to Punish

Certain Crimes which declared an expiration ofthe state's punitive authority over

crimes committed prior to March 1, 1985, by military and police personnel for

politica1 motives, in the performance of their funetions or on orders from

commanding officers who served during the de facto period.247 Subsequently, in

October 1987, El Salvador adopted the Law on General Amnesty for the

Consolidation ofPeace which covered crimes commined before Oetober 1987.248

The praetice of impunity is alsa a present issue in Colombia, Pero, Chile

and Boüvia. According to Ambos, [t]he military justice system and ~'impunity

laws" are the main normative dimensions of impunity. However, certain country

specifie peculiarities must he taken into account. The military justice system,

particularly in Colombia and PeN, generates impunity, whüe in Chile and

Argentina "impunity 1awS" in the form of amnesties and pardons have almast

rendered supertluous the impunity generated by military justice. The Peruvian

amnesty law of 1995 bas a simiIar eft"ect, while in Colombia the policy ofremiSSÎon

and reduction of penalty bas favoured insurgents, paramilitary groups and drug

traftickers rather tban the state security forces. ,t249

246See generaI1y C.S. NiDo, supra note 1-16; J. Kotou, supra DOle 141.
~47 S""a DOle 198.
248Supra DOle 197.
249Supra DOle al L45.
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The international community did interfere. The Inter-American

Commission on Human Rights bas round that amnesties violate the American

Convention. In the cases of Uruguay, El Salvador, and Argentina, the Inter-

American Commission found that the American Convention's provisions gave rise

to a duty of international law to prosecute that could not he extinguisbed or

overruled by a domestic amnesty.2S0 Moreover, as mentioned above, a legal duty

to investigate and punish human rights violations was confirmed in Velasquez

case.2S1

The praetice of post-communist states in coming to terms with their past

demonstrates application of international law provisions. Thus, governments,

parties, judges, and legal scholars in Czechoslovakia, Hungary, and Poland have

regularly invoked international conventions on human rights when preparing or

reviewing criminal or lustration laws. In Poland, for example, a local Helsinki

Committee bas been set up and its proposais for procedural guidelines have

received grelt attention in the debate on screening. The Hungarian President bas

asked the Constitutional Court ta review two articles ofthe February 1993 Act on

Procedures Conceming Certain Crimes Committed during the 1956 Revolution

for their confonnity with article 7.1 of the European Convention and with article

15.1 ofthe International Covenant252 and the Constitutional Court upheld the Act

2SO Inter-American Commission OD Human Ripas, Report No. 26192 (El Salvador), 82ad Sess.~
œAlfA:f. UVJn.82 (24 8epIembct (992); Report No. 29192 (Urupay)t 82Dd Scss. y OEAIser.
UVIll.82t Doç, 25 (2 October 1992); Report No. 24192 (ArgcnIiDa)y 82nd Scss.~

OEAIserUVIU.82, Doc. 24 (2 Octobet 1992),
m Supra DOle 164.
:mSIIpt'tl DOte 131 al 74.
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basing its decision upon international legal noons concerning oifences constituting

''war crimes" and "crimes against bumanity" under intemationallaw.ID

According to Teitel, "[i)n periods ofpolitical flux, internationallaw oirers

a usetW mediating concept. ... Grounded in positive law, but incorporating values

of justice associated with natura! law, international law mediates the rule-of-Iaw

dilemma.n~4 On the other band, there exists a clear tendency to empbasize

domesric enforcement of international obligations. "This scheme - a preference for

domestic enforcement with allowance for 'faIlback' international jurisdietion • is

embodied in severa! recent and draft conventions, which place primary

respoDSlbility for punisbing proscnbed conduet on the state where the crime

occured, but establish universal jurisdiction to ensure prosecution in the event that

the government MOst responsible for suppressing violations faits to bring otfenders

ta account."l'5 Thus, the best results in salviog the problems oftransitional justice

can he achieved through joint efforts ofdomestic and international instruments.

2. POST-eOMMUNIST TRANSITIONAL CASES

Post-communist states of Central and Eastern Europe, tbough having

experienced similar legacies of the past, undertook ditrerent approaches to the

issue of coping with past human ripts abuses. In bis study "The Third Wave",

Samuel Huntington argues that the process of democratization CID be seen in

tenns ofthe interplay between govenùng and opposition groups a10ng a continuum

m Infra DOle 211.
:!S4 SIIpra note 75 al 2029.
2SS Supra DOle 4 al 2562.

81



•

•

that produces tbree types of transition : transformation, when the elites took the

initiative to bring about democracy; replacement~ when the initiative rested with

the opposition; and transplacement, when democratization came about through

joint action on the pan ofboth govemment and opposition.256 FoUowing Rustow's

review ofHuntington's book,251 Huyse prefers the plain wards overthrow. re/oml.

and compromise as alternatives to Huntington~s terminology.2" According to

Huntington, Hungary and Bulgaria were transformations, Poland and

Czechoslovakia transplacements, and East Germany a case of replacement.259

Consequently, the issue of coming to terms with the past was approached in

ditrerent ways in Central and East European states.

ln 1991, Czech and Slovak Federal Republic adopted the Screening

('-Lustration") Law260 which banned members of the National Security Corps,

residents, agents, coUaborators of the State Security, party officiais (Article 2)

tram exercising functions in the State administration, in the Czecboslovak Army

and other funetions, specified in Article 1ofthe Law for a period offive years until

January 30, 1996. Later, Parliament extended the law ta the year 2000, overiding a

veto by President Vaclav Havel.261 This law migbt affect 300,000 people.262

However, on the complaint of the Trade Union Association of Bobemia, Moravia

2S6 See M. Klaus, MSett1ing AœounIs: PostœmmllDist Czecbollovaltia" in K.ri~ ed., supra DOle
231, al 542.
ID O. RusIow, "Tbe Surging Tidcof~ (1993) 3 J. Demoaacy 119 al 119.
2SII Supra DOte 131 al 75.
:!.S9 Ibid.
260 Czecb and Siovak Federal RepubIic: SaceaiD& ("Lustratioa, Law. Ad No. 45111991
(Octobcr 4~ 1991) in N. J. Kri~ ed., _pra noce 1 al 312.
261 Sec ME. Ellis, "Purgiq tbc Past: The Cum:Dt State ofLusaration Laws in tbe Former
C()1DlllUllist Bloc" (1996) 59 La: ConIanp. Ph:Ik 11111 112.
2Q v. Benda,"~(1992) 5 East EDf. Rev. 42.
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and Slovakia, and the Cze<:h and Slovak Confederation of Trade Unions, the

International Labour Organization invited the Govemment of the CSFR, taking

into account the conclusions made in the report of the Committee, to refer the

matter to the Constitutional Court of the CSFR for a ruling on Act No. 45111991

("Lustration Law"), with due reguds to the provisions of Convention No. III as

Regards Protection against Discrimination on the Basis ofPolitica/ Opinion and

to take the necessary measures to repeal or modify Act No. 45111991.263

Subsequently, in November, 1992 Constitutional Court of CSFR found the

provisions of severa! articles ofthe Screening Law not conforming with lhe Bill of

Basic Rights and Freedoms.264 Thus, the Constitutional Court de<:lared illegal that

the law tugeted "potential candidates for coUaborationn
.

After the splitting of Czechoslovakia into two countries, the Czech

Republic continued lustration proceedings under the same law that existed in

Cze<:hoslovakia. Dy August 1993, 210,000 people had been screened265 with the

consequence on some of them of baving been banned from the exercise of the

funetions in the State administration, in the Czech Army, in the Office of the

President ofthe Cze<:h Republic and some other offices. However, as Huyse states,

it is extremely difficult to judge the real impact of the Czechoslovakian Screening

Act. In its original fonn it lasted ooly for one year.266

263 Czedl and Slovak Federal RcpubIic: lnIernaIiooal Labour Orpnizalion Decision on the
SaœniDg Law. 08.252116/19 (Fcbruary 28~ 1992) 252ad Session in~ed.~ IUpnI lIGIe 1 al
334.
264 Czeda and Slovak Federal Replblic:: CoDStitutional Court Deàsion on the ScreeDing Law
(Ncm:mbet 26~ 1992) ia~~ SIIprtlIlOlC 1 al 346.
:!6S "Editor's 1ntrocb:IioD,. in N.J.Kri1z, ntprtl note 231 at 534.
:!fJfiSIlpra DOle 131 al 68.
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In 1993, the Act on the l//ega/ity of the Communist Regime and

Resistance to il was adopted in the Czech Republic, which declared the regime

based on the communist ideology deciding on the government of the State and the

fate of the citizens of Czecboslovakia ftom 25 February 1948 to 17 November

1989 to be criminal, illegal, and contemptible (Article 2).267 The Communist Party

of Czechoslovakia was considered to be a criminal and contemptible

organizatioD.268 ln response to the petition of a group of deputies of the

ParliameDt of the Czech Republic to the Constitutional Court requesting

nullification of that Act, the Constitutional Court confirmed the illegitimate nature

ofthe political regime ftom 1948 to 1989.269 According to Jan Obrman, the law on

the illegitimacy of the Communist Party could serve as a legal basis for its

liquidation in the future similar to the legislation outlawing bath the National

Socialist German Worken' Party and the propagation of Nazi ideology in

Germany which have been used repeatedly as a justification for banning them.270

This consequence of the aforementioned law as weB as providing moral

satisfaction for the victims seems to be the main outcome of it. The importance of

that law was stressed by President Havel: "[T]hrough this law, the fteely elected

parliament is teUing ail victims of communism tbat society values them and tbat

they deserve respect.,,271

267 Czec:h R.epublic: Act OD the Wegality of tbe Communist Regime and Rcsistanœ to Il Act No.
19811993 (Iuly 9~ 1993)~ in~ cd., apra DOle 8~ al 367.
- Ibid.
~ Czedl R.epublic: CoDStitutioaal Court Decision on the Act on tbe II1epIity of the CommWlÎSt
Regime (Decelllber 21~ 1993)~ SIIprtI DOte 8 al 369-374.
170 Jan~ "Czech Parti.ment Declares Former Conummist Rqime Dlep1", in Kri~ ed..~

supra DOle 231 al 590.
171 sec ibid. al 592.
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ln Slovaki~ the new govemment opposed the Lustration Law and, in

January 1994, petitioned the Constitutional Court to overturn it. Though the Court

rejected the petition, the law was never invoked until it expired at the end of

1996.272 In February 1996, the Slovak National Council adopted a new law

declaring the former Communist regime "immoral" and "illegal"m which has yet

ta be reviewed by the Constitutional Court.

Hungary was the fust among former communist countries to adopt the law

that would result in criminaI proceedings against former cOnuDunist officiais. It

was the November 4, 1991 Law Conceming the Prosecutability of Offenses

Commined BelWeen December 2J, J944 and May 2, 1990 introduced by two

deputies of the HUDgarian-Democratic Forum, Peter Takacs and Zsolt Zetenyi.

The bill called for the suspension of the statute of limitations for cases of treason,

premeditated murder, and aggravated assault leading ta death that had been

committed between 21 December 1944 and 2 May 1990 where, for politica1

reasons, prosecutions had not previously been possible.274

Arguments in favor of the law concerned the filet that the vietims of

Communists' crimes were still living alongside torturers and murderers and that

distorted the concept of right and wrong.27
' The trials were not going to be

against the average citizens who might have become communist party members in

arder to get or ta keep their job, but against the people involved in torturing or

MSllpra DOle 261 al 183.
273 "Coll5titulioual Wateh" (1996) S E. Eur. CODSl Rev. 2 al 26.
214 J.~ "DeaIin& with. Ruaprian Communi_' Crimes" ÎIl~ ed., SIIpra DOle 231 al
648.
%75 Ibid. al 650.
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killing innocent individuals. Yet, a unanimous Constitutional Court overturned the

law as lifting the statute of limitations and including treason among the crimes, and

the detinition of treason bas changed several times during the past decade. The

Court justified its decision by adherence to the principles ofthe nde oflaw: "Legal

certainty based on objective and fonnal principles takes precedence over justice

which is partial and subjective at aIl times.,,276 The decision of the Coun bas

received different reactions and responses. Teitel gjves such an important

justification for the jurisdietional tampering as referring homicide aets that are the

subject of the challenged legislation to a category of grave criminal offenses,

crimes against humanity. "Protection of the rule of law also implies adherence to

fundamental intemationallaw norms such as the principle of the imprescriptibility

of crimes against humanity. The failure to refer ta any national or international

precedents on this question is a glaring omission in the Hungarian constitutional

court's opinionu
.277

Still, this was not the end of the story. In March 1993, the Hungarian

Parliament adopted a Law on "Procedures Conceming Certain Crimes

Committed During the 1956 Revolution It based on such international instruments

as the Geneva Conventions Relative to the rreatment ofCivi/ians in the rime of

War and Relative to the Treatment ofPrisoners ofWar of 1949 and the New York

Convention on the Non-Applicabi/ity ofSltItutory Limitations to IVar Crimes and

276 Hungary: Constitutional Court OedsiOD on the Slatute ofLimitatioDS. No. 20861All991114
(MaIdl St (992) in KriIz, ed.t Sflpm DOle 1 al 629-640.
:m S.I. Sçbulbofcr, M. RosenfeI4 R. Teite1, and R. Errera, '4Dilemnm ofJustice" in KriIZ. ed. t

supra DOle 231 al 6S9.
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Crimes Against Humanity of 1968. In its pre-promulgation review, the

Constitutional Court upheld the main part of the Iaw on the basis of the

interpretation of Article 7 of the constitution: "The legal system of Hungary sball

respect the universally acœpted mies of international law, and sball ensure,

furthermore, the accord between the obligations assumed under international and

domestic law.n The Act was interpreted as ensuring the enforcement of

'\miversally accepted rules ofinternationallaw.,,271

As in other Central European states, a screening law was alsa adopted in

Hungary. The Law on the Background Checks to he Conducted on Individua/s

Holding Certain Important Positions. Law No. 23 (March 8, 1994)279 had even

more positions Iiable for verification. According to Edith Oltay, the purging of

former agents ftom high ranking state positions was necessary not ooly because of

moral considerations but a1so because those occupying such positions were

susceptible to blackmail. Thus, it was likely to contnDute ta Hungary's coming to

terms with its past.2IO The Law subjected approximately 12,000 officiais to a

screening process by at least two committees consisting of three professional

judges each, which were to complete their work between July l, 1994 and June 30,

2000. Information about public officiais will be acceSSIble to the public thirty years

after the panel's ndin& i.e. in 2030.211 After the Constitutional Coun struck down

2'71 Sec le.M~ "Rcuoactive Iustiœ Based on lnIematioaal Law: A Recent Decision by tbe
HunpriaD COIIIIitutioDalC~ iD KriIz, ed., _pm DOle 231 al 662.
279 Hunguy: Law on die 8ackpoaDd Checks to bc CoadllCted on IadMduaIs HoIdiDg Certain
fmportant PoIitioas. Law No. 23 (MaIdl8, 1994) iD Kritz, ed., SllprtlIIOIe 8 al 418-425.
210 E. OItay, ~flun&arY5 8=eDiD&~, in Krî1Z, ed., _pra DOle 231 al 667.
31 Ibid al 664.
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several provisions of the 1994 law, Parüament enacted a new law in July 1996,

which stipulates that all penons barn before February 14, 1972 must he screened

before taking an oath before the Parliament or the President.212 Ailer two

screening committees examined the records ofapproximately 600 officiais, in April

1977, severa! deputies came under scrutiny for being suspected as having worked

as secret agents.283

Decommunization of East Germany, as dift"erent from other Central

European States whicb dealt witb their former regime crimes domestically, had

been committed to a great extent by West German laws and courts. According to

the decision of the Commission on Security and Cooperation in Europe on

'Human Rights and Democratization in Unified Germany", some east Germans

found the pracess unsatisfying, ail the more 50 as the system had largely failed to

prosecute the leaders of the corrupt and immoral East German regime.,,214

One ofthe primary goals of the decommunization pracess in East Germany

was the histori~ political, and juridical reappraisal of the activities of the State

Security Service (Stasi). On November 15, 1991, the united German parliament

adopted a law permitting citizens to see their files and a month later, on December

20, the Act Conceming the Records of the State SeClirity Service of the Former

Germa" Democratie Republic (UStasi Records Aet'')215 wu approved. On January

211Supra note 261 al 184.
33 Ibid.
:!14 Commission on SeQlrily and Cooperation inE~ 04Human Rigbts aad Democratizatioa in
Unificd Gcrmaay" (Scptember 1993) iD Kri~ ed., SIlJ1"tl note 231 al S9S.
2IS Gcrmany: Act Cooœming the Records of the SIaIe SCcurity Scrviœ of the Former Germaa
Democratie RepJblic rStasi Rcc:ords Act") (December 20~ 1991), ia KriIZ. ed.~ supra note 8 al
261-285.
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2, 1992, the files were opened and anyone could obtain the contents of bis Stasi

file. "These checks bave resulted in the dismissal of thousands of judges, police

officers, schoolteachers and other public employees in eastem Germany who once

informed for the Stasi.,,216 However, according to Thomas Il. Ronchon, it was

bard to find a (egal basis for prosecuting Stasi activities. Unlike the genocidal

policies of the Nazi regime, the claim could not he made tbat telling the secret

police about the aetivities of a menti, neighbor, or colleague was a violation of

intemationallaw. West German law made it punishable for East German agents to

spy on West or East German citizens, but the five year West German statute of

limitations rendered prosecution under those tenns near impossible. As a

consequence, the govemment was obliged to prosecute officiais of the former

regime for transgressions ofEast German law, rather than questioning the morality

of those laws in the tirst place.287

The moral consequences of the opening of the Stasi files were quite

unpredietable. As it is pointed out in the report ofthe Commission on Security and

Cooperation in Europe "Human Rights and Democratization in Unified Germany,"

U[t]rom weD-respected dissident Vera WoUenberger, who leamed with horror tbat

her own husband had betrayed her, to Gerhard Riege, a member of the Bonn

parliament who hanged himseJf after it wu reported that he had been a Stasi

informer, coundess lives have been profoundly affected.,,21. Yet, who knows bow

2I6 ..Gennaas Anguish Over Police FIles" The New York nmes (20 FebruaJy 1992).
217 T.R.~ 1'be Wall W'JtbiD: Germaas Cape witIl UnifkaliOll" in G.~ ecL, German
Unification_ Problems and~cts(CIan:~CA: The Keck Center Cor International and
~cSIudies. 1992) al 32-35.
- SI/pra note 214 al S9?
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many lives have been affected as a result of the aetivity of Stasi informers.

Moreover, as Joachim Gauck points out, u(j]ust imagine what would have

happened if the files had been kept secret: not ooly would it have been impossible

to create a climate of trust, but the files could bave been used to tbreaten and

blackmail people.,,219

There were efforts in Gennany to prosecute the former President Erich

Honecker and five other bigh-ranking Communist Party officiais. The charges were

based on three grounds: 1) that Mr. Honecker had exceeded bis power under East

German law; 2) that he broke international laws, including lhe International

Covenant on Civil andPolilical Rights; and 3) that he violated basic human rights.

By January 1993, however, a tenninally iIl Honecker wu relieved ftom the trial

and the Berlin Constitutional Court lifted the mest order.290

In A1bania, the 1992 Law on Polilical Parties probibited the creation of

"any pany or organization with an antinational, cbauvinistic, racist, totalit~

Fascist, Stalinist, 4Enverist' or Communist, or Marxist-Leninist charaeter, or any

political party with an ethnie or religious basis.,,291 Between 1992 and 1994, the

govemment brought charges against more than seventy former COIDIDunist

officials.292 In December 1993, teu senior officiais were each fined the equivalent

of 560,000 and sentenced to prison.293 A very important Law on Genacicle and

:!I9"The C1ean Up Bureau" in N.l Kri~ ed.~ supra note 231 al 609
2510 Srlpra DOle 284 al 599-600.
291 u.s. DepartmenlolStale. A/ban;o Country Report on Human Rights Practices[or 1996. 30
J~ 1997 al 822.
~/bid.

293 Commission on Security and Cooperation in EIIIOpL\ ~Humaa. Rigbls adDemocratizaûoa in
E""" iD N.J. KriIZ, ed.~ _pra noie 231 al 719-34.
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Crimes against Humanity Committed during the Communisl Regime for Po/ilical•

ldeological. andReligious Motives (uGenocide Law") wu adopted in 1995 which

prohtbits persons with ties to the regime prior to March 1991 ftom holding

selected positions in the govemment, parliament, judiciary, or mass media until the

year 2002.294 In January 1996, Albania's Constitutional Court upbeld most

provisions orthe Genocide Law as well as orthe 1995 Law on the Verification of

the Moral Choracter ofOfficiais and Other Persans Connected with the Defe1lse

of the Democratic State (ULustration Law,).295 As a result of the screening

process, 139 candidates were banned from participating in the 1996 parliamentary

electiollS. However, democracy turned out to be very weak in Albania and,

regardless of the results of screening, the Socialist Pany was returned ta power in

the June 1997 elections.29l5

Bulgaria went a different way, and the Union of Democratie Forces

regained power in 1997 elections. The Law which maltes mandatory the opening

of aU files of members of bigh govemment officiais and gives them one month to

admit their past activities was adopted in Joly 1997. It was upheld by the Bulgarian

Constitutional Court. However, the Court did support the claim of the opposition

party deputies that the law could jeopardize the ability of the president, vice

president, and members of the Constitutional Court to function, and ruled that the

files ofindividuals in those positions should not he opened.297

:!94 Supra note 261 al 185.186.
:!9S Ibid.
296Ibid. al 187.
2!1T !bid. al 189.
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With the exception of the Baltic states, where transition started as

replacement and changed ioto transplacement, ail the rest of the former Soviet

Union republics combined elements of two or more transitions. Launched by the

leader of the Communist Party of the former Soviet Union policy of perestroïka

(economic reconstruction) and glasnost (openness), it was continued by the

democratic forces of the opposition in almost ail of the former Soviet Union

repubücs after the railed coup organized by a group ofCommunist Party, military,

and KGB officials. On August 25, 1991, President Yeltsin issued decrees

suspending the aetivity of the Communist Party of the Russian Federation and

confiscating its assets, and in November, 6, 1991 Decree suspensions were

convened iota a ban of the Communist Party. On the petition of a group of

people's deputies, the Constitutional Court of Russian Federation examined the

constitutionality of the aforementioned decrees. After deteetive üke court hearings

which took more than a year, the Court announced its solomonic decision which,

according to Robert Sharlet, was a compromise giving each side something and

served as a mirror ret1ecting the disorderly, confliet-ridden politics ofthe transition

period in Russia.298 The lawtù1ness of banning the central executive organs of the

CPSUIRCP was confirmed, yet the Party had the right to reestablish the local

branches ofthe RCP.

Efforts to screen and purge former CoDUDUDÎst Party officiais and to adopt

a lustration law tiiled in Russia. Moreover, some laws on state security were

:!91 R. Sharfet, "The Russian CoDStitutioaal COUd: The Fint Term" in N.J. KriIZ, ed.? _pra DOle
2J1al 7t19? 750.
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passed that complicated implementation of lustration. One, the Law on Operalive

and Detective Activity. bans the exposure of witting agents of the KGS (Article

16).299 Similarly, the Law on Federal Security Orgons of the Russian Federation

protects the covert status ofpenons cooperating with "state security organs" (Art.

17).300 Such practice, quite contrary to lustration, is unprecedented in other

Central and East European States.

In Lithuania, the govemment issued a Decree Banning KGB Employees

and Informers from Government Positions.301 and a Law on the Verification of

Mandates of Those Depulies Accused ofConsciously Collaborating with Special

Services ofOther States was adopted.302 Though these aets were implemented and

the Temporary Commission of the Supreme Couneil investigated collaboration

with the KGS and other secret services in Lithuania, absolute justice bas not been

reached. Much ofLithuanian KGS files had been removed to Russia and not aU of

them were retumed. Soon, replacement gave way to transplacement and the

Lithuanian Democratie Labour Party, which was a successor to the banned

Communist Party, won the parliamentary election of October 1992. To the merlt

ofthe ex-president of Lithuania and LDLP leader, Algirdas Brazauskas, he did not

run for presidential post in 1997 on the basis tbat Lithuania deserved to bave a

President who bad not been a Communist leader in the pasto Such good will of

299 v. Yasmann. MLegisiation on SCreening and State Security in Russia" in N.l Kri~ ed.~ supra
DOle 231 al 760.
](JOIbid.
JOI Litbnania' Deaee Bann;ng KGB Employees and Informashm00vernmenI PositioDS.
DecRe No. 411 (Oclober 1~ (991) iD Kri~ ed.~ _pra DOleS at427.
JO:t Lilhuania: Law on the Verification ofMandalcs ofThose Deputies Aa:uscd ofConsdously
Collaborating with Spedal Serviœs ofOtber States.. Law No. 1-211S (Dec:ember 17~ 1991) iD
KriIZ. ed.. supra noie 8 al 421-431.
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former Communists to exercise transitional justice and to come to tenns with the

past would be the best solution ofdealing with the legacy orthe pasto

ln 1998, a new lustration law had been passed. However, at talks on the

evening of 22 July 1998, Lithuanian Prime Minister Gediminas Vagnorius said he

supports President Valdas Adamkus's opinion that the recently passed lustration

law is "dubious ftom the point of view of the constitution and international

law.,,Jo3

Therefore, the practice of Central and East European states, though

different in approaches to dealing with past human rights abuses, bas much in

common. Their praetice confinns an international obligation ta punish human

rights abuses ofa prior regime and is often based on such a duty. For example, in

the Czech Repubüc Act on lhe I1legality ofthe Communisl Regime and Resistance

10 II, Parliament declared the Communist Party of Czechoslovakia to be

responsible for the system of government in this country in the years 1948-1989,

being U[a]ware of the obligation of the fteely elected partiament to come ta tenns

WÎth the Commwûst regime.,,304 Most states have outlawed their Communist

Parties and passed laws which provide for the screening and purging of people

seeking public office. This cm be explained by the faet that communist regimes,

which were extremely repressive before 1970, have during the past two decades

used mostly psycbological violence through the network of their secret services'

agents and coUaborators. Henee, the desire to purifY at least high official positions

3Q3 E-mail hmIist@iafoukes.comtapolilic:s@iDfoukes.com. "LitbUlllian Presiden~ Premier
Discuss CoDllOVel5ia1 Brusn (reccived July 1998)
304Supra DOle 267 al 366.
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of these groups. The compatibility of lustration laws with international human

rigbts standards cm certainly be questioned. However, the obligation ofcoming to

terms with the past requires states to punish those guilty of human rigbts abuses.

Because of the activity of communist parties officiais, agents and coUaborators of

secret services, a great oumber of innocent people became victims of communisl

regimes. Moreover, lustration laws can be justified as being necessary in a

demoeratic soeiety in the interests of national security and economic weU-being of

the country. Former communist officials and secret services agents could oot be

trusted to carry out democratic reforms.

Unlimited privileges for the bureaucracy and a broad array ofcontrols over

society exercised through legal measures, a lack of human rights and due process,

the absence of individual remedies, eensorship, issuance of passports, a selective

system ofbenefits to promote loyalty to the system305 and ereating an atmosphere

of a permanent feeling of rear - those were the main crimes of the communists

during the past two decades. In that environment, homicide acts, disappearances,

torture, though oecurred, were not mass-scale. Political kilIings were usually

masked as suicides. Cao sucb crimes be qualified as crimes against humanity?

Persecutions on political, national, ethnie, cultural, or religious grounds committed

as part ofa widespread or systematic attaek by communist regimes during the lut

two decades undoubtedly were crimes against humanity.

30S W. OsiatyDslâ, "Revolutions in Eastern Eaaope~ (1991) SI U. Chi. L. Rev. 823 al 849.
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Most Central and East European states condemned communist ideology

which is as evil as fascism.306 A collection of respected analysts and historians,

"Le livre noir du communisme,t307 couats between 85 million and 100 million

victims of communist regimes in the Soviet Union, Eastern Europe, China and

Cambodîa, and these deaths, as Stephane Courtois argues in the introduction to

the boo~ deserve the appellation "crimes against humanity" - the term most

closely associated with Nazi genocide. Yet, "while it is impossible to imagine any

political party with the word 'Nazi' in its name operating successfully anywhere in

Europe, communist and former communist parties continue ta exist and

thrive. ,,301 Have we not learned from history!

3. UKRAINE~S CASE

Unfortunately, impunity for grave human rights violations ofa prior regime

sti1I exists in Ukraine. Ukrainian Parliament and the President bave not been as

consistent as, for example, Czech, Huogarian, and Lithuanian authorities. Ukraine

bas not yet closed an important chapter ofher tragic ·'red" history. However, there

were attempts of de-communization in Ukraine. After the failure of August 24,

1991 military coup d'etat in the former Soviet Union, the Communist Party of

Ukraine was accused of participation in the coup. The Presidium of the

Verkhovna Rada (puliament) of Ukraine issued a Decree (llkaz) on the

Temporary Suspension ofthe Âctivity oflhe Communist Party ofU1craine (August

lO6 A. AJIpIebaum, "Tet1onTotaIitariaDism.. The Wall StreetJOfII7Ial (16 January 1998).
307Supra DOle 2.
lOI Ibid
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26~ 1991).309 Financial assets ofthe Communist Party and its property were ftozen

and were taken into the balance of the Verkhovna Rada of Ukraine pending a

judicial investigation into their participation in the coup. Another Decree

concemed the property of the Communist Party of Ukraine and the Communist

Party orthe Soviet Union in the territory of Ukraine (August 26, 1991).310 On the

petition of a group of people's deputies, the Constitutional Court of Ukraine bas

yet to examine the constitutionality ofthe aforementioned decrees.

The issue of justice for crimes committed under the ruling of the

Communist Party ofUkraine bas not been completed. However, in case of Ukraine

there exist especially valid arguments for coping with the legacy of the pasto Sorne

crimes committed by the Communist Pany of Ukraine - the Soviet Union

constituted genocide and crimes agaÎDst humanity taking mto account their

consequences.

One of them was the great famine of 1932-33, which was a crime of

genocide committed against Ukrainians. It was organized by the Communist Party

of Ukraine .. the Soviet Union witb mtent to eradicate ukrainians as a national

group. Ofcourse, the Soviet authorities denied the existence offamine. According

to Robert Conquest, the first line of defense wu the plea that no famine &ad

OCCUITed. This was the official line of the Soviet Govemment. Abroad it wu

propagated by Soviet diplomats and Western journalists and others who had been

309 YltQ3 npe3HAlï BepxOBHOi Pa..... YltpQiHM -npo 1'MM'4OCOle npHnHHeHHJI AÙU1I1Hocri
KOMnopTii YKpOiHM- (26 cepnHJI~ 1991) niTepcnypHO YltpQiHO, 29 cepn... 1991 p.
]10 nOCTOHola npe3M.Q1ï BepxOBHOi Pa.. YltpOiHM ·npo BIIQCHiCT1t KOMnOpnï YltpOiHM Ta
KnPC HO tepMTopii YlpOiHM' (26 cepnHtl 1991) niTeparypHO YlpOiHO, 29 cepn... 1991 p.
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deceived or corrupted by the Soviet authorities. Internally, the Soviet press simply

ignored the famine, but occasionally printed a refutation or rejection of some

insolent foreign slander.311 However, the famine could not be bidden, and the

Western public had information about it available ta them. Some aeted: on 28 May

1934 a resolution wu submitted to the US House of Representatives (73d

Congress,2nd Session, House Resolution 39a) by Congressman Haoulton Fish Ir.,

registering the faets of the famine, recaUing the American tradition of ''taking

cognizance" of such invasions ofhuman rights, expressing sympathy and the hope

that the USSR would change its policies and in the meantime admit American

relief: [t wu referred to the Committee on Foreign Affairs and ordered to he

printed. 312

[n response to the man-made famine of 1932-33 in Ukraine, Ukrainians in

Galicia and neighboring territories held wide actions of protest, which found

expression in letters of the Government of the Ukrainian National (people's)

Republic in exile and various organizations and parties, to the League ofNations,

namely, ta the head of the Council of the League of Nations, Mc. Mowinkel and

the head ofthe Assembly ofthe League ofNations, Mr. Voter.313 The League was

asked to raise the painful question of the famine in Ukraine as ''the very existence

ofa great nation is being theatened.,,314

311 Robert Conquest,. The Harvest ofSonow (N.Y.: Oxford Univ. Press) al 322·323.
312 Ibid. al 310.
313 I.E.~ 1'he Voiœs of Sufti:rin~(1993) 3-12 tJkrainian Workl34; I.E.~
16UkraiDian RcactioIlIO the FamiDc ia Ukraine", ibid. 36.
314 Ibid al 36.
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The Ukrainian emigre organizations in the West fought in the most active

manner to bring the facts ta the attention of Govemments and the public. In

Washington, for example, the files of the State Department were full ofappeals to

the US administration to intervene in sorne way. They were always answered with

a statement that the absence of any Ameriean $late interest made this

impractical.3l~ As the United States at this time bad no diplomatie relations with

the Soviet Union, (not until November 1933), and the State Department was under

instruction to work ta establish such relations, the reports of the terror-famine

were regarded by the Administration as unhelpful. The foreign diplomatie corps,

located in Moscow, was not deceived. The British Embassy, for example,

rePOrted to London that conditions in the Kuban and the Ukraine were

"appalling"/British Embassy dispateh 5 Mareh 1933/.,,316 Yet, the West kept ment,

pretending not to notice. As George Orwell complained (of England), 'Ruge

events like the Ukraine famine of 1933, involving the deaths ofmillions of people,

have actually escaped the attention of the majority of English russophiles'. But il

was not ooly a matter of pure russophiles, but also of a large and intluencial body

of Western thought.317 According ta R. Conquest, the scandai was not that they

justified the Soviet actions, but that they retùsed to hear about them, that they

were not prepared to race the evidence.,,3l8

liS Supra DOte 311 al 311.
31c5 Ibid.
317 Ibid. al 321.
311 Ibid.
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However, in 1988, the ninety-ninth Congress of the USA created the

Commission on the Ukraine Famine, headed by Dr. James E. Mace, to conduet a

study of the 1932-33 famine in order to: (1) expand the world's knowledge of the

famine and (2) provide the American public with a better understanding of the

Soviet system by revealing the Soviet role in the Ukraine famine.319 In its

executive summary, the Commision fonnulated nineteen tindings, one of which

was: "Joseph Stalin and those araund him committed genocide against Ukrainians

in 1932-33".

There were attempts to organize "Nuremberg 2" tribunal for the crimes of

the Communist Party of the Soviet Union. Among the tirst steps for preparing

such a trial, it is worth while mentioning, the creation of an International

Commission of Inquiry into the 1932-33 Famine in Ukraine.320 The existence of

the Commission was due ta the initiative of the World Congress of Free

Ukrainians, members of which approached a number of jurists and legal scholars

a1l over the world, asking them to participate in an inquiry into the famine that was

said ta have taken place in Ukraine during 1932-1933. The Commission was

constituted on February 14, 1988, with the foUowing seven prominent

international jurists as member-commissioners: Prof Colonel G.I.A.D. Draper,

fonnerly British prosecutor at the Nuremberg Trials; Prof: John P. Humphrey,

Canada, formerly Director of the United Nations Division ofHuman Rights; Prof

319 Investigation afthe Ukraine Famine 1932-33: Fint Interim Reports a/Meetings and
Hetll'inp ofandbefore the Commission on the U1craine FtJIftine. He/d in 1986. (Wash;nIlOll:
Uaited Stales Govemment PriDting~ 1917) al v.
320 International Commission ofI"quiry ;"10 Ille 1932·33 FQlflÏne in Uiraine: Final Report
(1990).
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G. Levasseur, France, formerly a member of the Commission for the Revision of

the French Penal Code; Prof. R. Levene (h), Argentina, formerly president of the

Court of Appeals; Prof. C.T. Oliver, USA., former Assistant Secretary of State

and Ambassador; Prof. J. Sundberg, Sweden, appointed President of the

Commission of Inquiry; and Prof. J. Verhoeven, Belgi~ appointed vîce

president.

The Commission of Inquiry bad been established as an entirely

independent, non-govemmental, self-generated body. Under the Terms of

Reference, adopted on February 14, 1988, the Commission was to inquire and

report upon:

(1) the existence and extent of famine, (2) the cause or causes of such famine, (3)

the effect it bad on Ukraine and its people, and (4) the recommendations as to

responsibility for the famine.321

As a result, tive faets have been established to the satisfaction of the

Commission:

(1) It is beyond doubt that the Ukraine was severelyatrected by famine in 1932-33

and tbat the Ukrainian and Soviet authorities were aware of the dire food

shortages ofthe population.

(II) [t is also indisputable that, although they were aware of the dramatic

conditions in Ukraine, the Soviet authorities reftained ftom sending any reliefuntil

summer 1933.

321 lbid. al 1
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(llI) The Soviet authorities adopted various legal measures which amplified the

disastrous effects of the famine by preventing the vietims from fineling any food at

ail or from leaving the region. .. .

(V) It is true that the Soviet authorities at the time denied the existence of any

famine in Ukraine and that, against ail evidence to the contrary~ persisted in their

deDiais for more than fifty years~ with the exception of Khruschev·s private

avowal." 322

Though the International Commission ofInquiry mto the 1932-33 Famine

in Ukraine was not a court~ still less a criminal court~ nonetheless~ the

Commission, by its Terms of Reference~ formulated recommendations "as to

responsibility for the famine... Ouring the debates~ and particularly in the closing

submission of the Counsel for Petitioner, w. Liber~ Esq., an accusation of

genocide was made".323

Undoubtedly, the conclusions, the Commission arrived at~ testify to a

preconceived carefully prepared plan to starve Ukraine and the required elements

of genocide~ such as intent to destroy, in whole or in part, a national~ ethnical

group, debèerately inflieting on the group conditions of life calcu1ated to bring

about its physical destruction in whole or in part~ are present in tbis case.

Subsequent1y, under intemationallaw it is an affirmative duty ofthe state to punish

human rights violators and non-retroactivity of penallaw can not apply bere. A

number of questions ll"Ïa\ conceming who should carry responstbility for the

m Ibid. al 4s-11.
3D Ibid. al 51.
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famine and whether local just as much as central authorities should shoulder the

brunt ofthe responsibility for the famine in Ukraine.

ln 1983, the Government of the Sovereign Ukraine (1917-20) (then in

exile) presented the Accusation Act Against the Govemment of the U.S.S.R. Re

Great Famine of 1932133 to the International Court of Justice in Hague.324 The

answer was tbat ooly states cao bring petitions to the Court. Ukraine didn·t exist

then as an independent state. She does exist now and the case of terror-famine is

waiting to be pleaded.

Among other crimes ofthe Communist Party ofUkraine - the Soviet Union

there were numerous systematic and mass-scale aets of tonuring people during

interrogation in 1930's - 1960's and hundreds of thousands deatbs as a result of

their beating in NKVD, later KGS prisons. According to the statistics ofthe Ch.K.

(extraodinary committee), in 1918-19 they killed without trial more than 1,000

people every month. During the years of the highest point of Stalin's terror, more

than 40,000 people were killed per month.325 Many more people disappeared after

having been kept by those security organs.

As fairly asked by N. M. Switucha, "why is it that Nazi concentration

camps are regarded as a crime against humanity (wbich is rightl), but Soviet

concentration camps, tbat were scattered over the Siberian permafrost and tundras

much longer tban the Nazi camps, bave not been universal1y condemned as a crime

324 64~lionAct Against die Govemment ofthe U.S.S.R. Re Great Famine of 1932133
PreseaIed 10 Ille lntcmaIioaal Court ofIustiœ by <icMnIBIIt oCdIe ScMràp UIaaiDe" (1982)
Ukrainian Q.
32S60peL\b 10. lUmIxOMK nML\apil iAei i 'tMKV. - 1995, c. 222.
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against humanity?n326 Millions of people were placecl in a status of foreed labour

in labour camps and maintained in that status for many years.

Systematic and mass-scale persecution on politic~ national, language and

religious ground was another crime committed by the Communist Party of

Ukraine. Whtle the Constitution of the Ukrainian SSR formally provided for ail

internationally recognized human right5, there wu little tolerance for actions and

praetiees incompatible with the Communist Party'5 ideology.327 Consequently~

human right5 were not observed. One example of the blatant disregard of human

right5 by the Soviet authorities is the fate ofa Ukrainian Helsinki Group, created in

1976 to promote the implementation ofthe Helsinki Accords in Ukraine. Out oCits

37 members, 25 were imprisoned, 2 were exil~ 6 were banished, and 1 was

incarcerated in a psychiatrie institution.328

Persecution took many forms. One of them was, for example, the

prohibition of praetising the Ukrainian Autocepbalous Orthodox worship. Whole

parishes were repressed, bishops and priests were arrested, ehurehes were

destroyed. In 1930, as a resu1t of a political process in the Ukrainian city of

Kharkiv~ 32 bishops and nearly 10,000 priests were exterminated.329 Sîmilar wu

the Cate of the Ukrainian Greek.catholic Church. Greek-Catholic priests were

326 E..mai1 from,Üaworsk@waaans.uwaterloo.ca ( John Jaworsky) topolitits@illfoukes.c:om.
MDealing wilh die Icpcy orthe piSl..." (reœiwd 19 Mardll998).
327 M. Antonovyc~ "'Legal Aspeds ofHuman Rigbls in Ukraine" (1996) S2 UlaainiaIl Q. 109 al
110.
DI L. Verba a B. Yasen, cds.• The Humtlll RighlS ~\l()\lement in Ukraine: Documents oflhe
U1cminiQ1f Helsinki Grortp 1976-1980 (8aItimor. WashUl&fODt TOIOIItO: SIIIOIoskyp PuNi!5ll&n
1980) al 10.
329 See nM30H'lY1C B. HOli'tHO ICOMaQHM q'lonM: taCM, A0ItYMeHlM, ItCMeHTOpi npo

pyattiltowlO 1 YltpOiHi. - n...i.: IHcnnyr HOPOA03HOICTBO HAH YKpOiHM, 1995, C. 204.
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either killed or incarcerat~ and the rest were made to take the decision about

liquidation of Brest Church Union in March 1946 which was absolutely

anticanonical. However, both Ukrainian Autocephalous Orthodox and Greek..

Catholic Churches remained catacomb churches during the Soviet period and were

legalized after the coUapse ofthe Soviet Union and the gaining of independence by

Ukraine. During the period 1917-39, 8,000 churches were destroyed by Soviet

authorities.330

Another foon of persecution concemed the use of a national language.

There was a short period of "ukrainizationn in the 1920'5, when 68 % of youth

studied in Ukrainian schools. Since the 1930's, this process was stopped by the

telegram from Stalin in 1933 regarding the halting of"ukrainization". A number of

Communist Party'5 instructions and resolutions concerned the obligatory study of

Russian in national republics schools (1938); free choice of the language of

instruction (1958); thesis presentation ooly in Russian (1970); higher leaming and

teacbing in Russian (1978, 1983); up till granting Russian the status of the official

language (1990).331 As cultural ground is included in the Iist of poSSIble grounds

for persecution against any identifiable group or coUectivity, which is identified as

one of the crimes agaiDst bumanity in the Rome Statute and other international

instruments, persecution conceming the use of the Ukrainian language cao be

treated as a crime against humanity.

330 Ibid
331IntCJTeHICO n.p., nOMyllHH" B.n., KocopE8o H.I., KPMllIIIKO n.B. BMXoBaHHJI rpoMOAIIHMHO:

nCMXOJIOro-neaorOrNHMii i HOpoAQ3HO.....ii ocnecnt: Ha.'K1J1..HD-MeTO....HM" noci6HMK. - K.:
IHcnnyT 3Miay i MetoAÏ. HOB'tOHHJl, 1997, c.204-205.
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Of great tragie consequences for the people of Ukraine was the forcible

transfer ofhundreds ofthousands Ukrainians to Sïberia or the Far East. It foUowed

the June 1944 secret arder No. 0078/42 of the People's Commissariat of Internai

Mairs of the USSR and of the People's Commissariat of Defense of the USSR

signed by Beria and Zhukov.332 Under this order, ail the Ukrainians who lived

under German occupation were to he deported to detached regions. As stated by

the tirst secretatary of the CPSU Central Committee, Khmschev, in bis report

about "cult ofpersonality" at the 1956 CPSU congress, Stalin's idea wu to deport

the whole Ukrainian people, and they managed to escape this lot ooly because they

were tao many, and there wu no place where to exile them.333

Another crime, the Communist Party of Ukraine - the Soviet Union can be

accused ot: wu 1986 Chomobyl nuclear disaster, which Phil Reeves called

ugambling with the planet".334 The CommunÎst Party should carry the burden of

respoDSlbility for the fact that on 27 April 1986 - a full day after the top blew otT

Reaetor Unit 4 - children were still playing in the streets of Prypyat, a town created

for the workers ofChomobyl nuclear power statio~ and on May 1, 1986, millions

of adults and children went on a May Day demonstration to greet Communist

Party authorities who, meanwbile, were the first to evacuate their cbildren and

grandchildren to safe zones immediately after the catastrophe.

332Supra note 329 al 234-235.
J33 A. Avtorkbanov. The Empire ofthe Kremlin. The Soviet Type ofC%nialism
(Germaay.Promctbeus-VcrIa& 1918) al 10-11.
114 E-mail tiomasydoreako@lo1tee.asIate.cdu (Ale.qnctcr SydoJenko) 10 annouuce
@infoukes.c:om,. "LcdIaI~ (rec:ciwd 7 April 1991).
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It is worth while mentioning that in Bulgaria, Orlgor Stoitchkov, who was

deputy Prime Minister from 1978 until 1989, and Lubomir Shindarov, who was

Deputy Minister of Public Health trom 1981 until 1989t were indieted in 1991 for

failures to undertake the necessary measures against the etfects of nuclear

radiatio~ which had permeated ioto 8ulgaria foUowing the Chemobyl accident in

1986. They were convieted and their conviction was upheld in appeal.335 Nothing

of the kind happened in Ukraine, though the reasons for IUch trials were much

more weighty.

Therefore, the question arises why the crimes of the Communist Party of

Ukraine have not been universally condemned as crimes against humanity? As one

of the reasons for this situation John Jaworsky gives as foUows: ,..After World War

n it was (relatively) easy to identify the "'winners" and the "'osers"; after ail, the

political system responsible for establishing the Nazi concentration camp system

was defeated. ... However, the Soviet system wu never decisively "defeated" in a

way which aIlowed for a decisive "coming to terms" with what happened during

the Stalinist years... When the Soviet system tioaIIy coDapsed, under the weight of

the growing inefticiencies and internai contradictions whicb plasued the ailing

Soviet stale, you did not have clear-cut vietors, with (relatively) clean bands, who

wanted to prepare a full accounting of the abuses of the pasto For a variety of

reasons the new leaden of the post-Soviet states, and much of the post-Soviet

public as weU, did not want Nuremberg-style trials which would bave provided

ID A. M. Gross, "'RciDforciD& die New Dcmœrades: The EumpeIIl COIMIIlion on Humaa
Riglds and tbc Former Commuai. Cauatries - A Study oftbc CaleLaw" (1996) 7 EJIL al 97.
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such an accounting.,,336 On the one band, this cao be regarded as a relevant and

contrary state practice to the existence of a duty to prosecute under international

law. On the other band, new leaders of the post-Soviet Ukraine MOst ükely

understand that without exercising this duty, the state will not successfully go

ahead as bas been proven by the previous seven years ofUkraine's independence.

As Ukraine bas ratified the Convention on the Non-App/iCQbi/ity of

Statutory Limitations to War Crimes and Crimes Against Humanil)i37, and the

crimes mentioned above do refer to crimes against humanity as they violated

elementary principles of humanity, the argument of existing penal provisions

defining the applicable statute of limitations as the one in etTect at the tinte that

crimes were committed does not work in case ofUkraine.

ln gene~ Ukrainian successor government to the previous Ukrainian

Soviet government bas not aetually denied responsibility to redress past violations.

The Verkhovna Rada adopted the 1991 Law on the Rehabilitation of Victims of

Po!itica! Repressions in Ukraine. "JJ8 Imperfect as it may he, the very faet of its

enaetment is important. Noteworthy, in 1997, the Supreme Court of Ukraine bas

issued a book of normative legal aets on repressions and rebabilitation of

condemned people.339 This is the tint time these normative aets, depanmental

instructions and clarifications wbich were the legal base of repressions in the

336 Supra DOle 326.
337 Supra note 71.
33& npo peo6iniTowto .epTB nooÏTM'tHMX penpedM Ha YKpCliHi: 3aICOH YKpoiHM lia 17 oÏ'OOl

1991 p. lb 3MiHaMM Ta AOnOIHeMMIMM, IM8CeHMMM 3altOHaMM YKpaïHM lia 15 Tpol'" Ta 19
flMCTonoAo t992 p.1 BiAOMocri 8epxoIHoi PaAK YlCpaiHM. - 199t p. - Ng 22, CT. 262;
1992.. - No 32, CT. 456; ND 49, CT. 9.
339 Peo6iniTalÙJl penpeCOlaHMX: 30ICOHOA08crBO Ta CVAOIO npOkTMlCC 13a pe,q. B.T.
MaJUlpeHm. - K.: IOpiHmM, 1997.
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Soviet state were totally presented. Many books revealing the truth about the great

famine of 1932-33 and other crimes of communism bave appeared lately.340

Monuments to the vietims ofthe terror famine have been erected, while the statues

of the Lenins and other leaders of the Communist Party have been demolished;

streets named after Communist Party leaders have been renamed.

Yet, the Ukrainian government bas not created a State commission of

investigating former human rigbts abuses, bas Dot banned the aetivity of the

Communist Party responsible for those crimes against humanity. Thus far~ ooly the

non-governmental Association of Independent Researchers of the Famine-

Genocide of 1932-33 in Ukraine chaired by Lidia Kovalenko.Manyak bas been

created.341 As in Russi~ efforts to use secret police files in order to screen and

purge those who were affiliated with the former secret service have failed in

Ukraine.

Ali this testifies ta the faet that the Ukrainian government does not

decisively foUow an affirmative internationallaw obligation on states to investigate

and to punish grave human rights violations of a prior regime. Yet, as Jose

Zalaquett wams, '1eaders should oever forget the lack of political pressure to put

these issues on the agenda does not mean that they are not boiling underground,

J40 33-..: ronOA: HOPOAHO KHMra-MeMopian / YnoPRA.: 11.6. KOlaneHlto, BA. MaH"1C. - K.:
Pa". nMaMeHHMIC, 1991; KonemtBi3a1Ù'l i rono" Ha YlCpOiHi, 1929-19331 AH YlCpOiHM.
IHcnnyr icropii YkpCiHM Ta iH.: YnopflA.: r.M. MMxaHnM'IeHItO, e.n. WcrraniHa; BiAn. pe.q.
C.B. KYllb'lMlUtItMM. - K.: Hoylt. IJ.YMkCJ~ 1992; rano" 1932-t933 poItiB HO YlpCliHi: OItMMa
icropMKiB~ MOBOIO AoetyMeHTiB/ Kep. Iton. ynop. P.st nMpir. - K.: nonÎT8MAoa YICpQÎHM,
1990; CepritittyK 8. Slit HOC MOpMIIM ronOAQM. - le.: 6i6niarem ycpaiHIUI, 1996; Ta iN.
341 "FamiDe-33" (1993) 3-12 Ukraiaian Workl37 al 37.

116



•

•

waiting to erupt.n342 Indeed, by June 26, 1996, the Ukrainian national democratic

forces bad coUected more than 2 million signatures for a petition to ban the

Communist Party.343

However, the Ukrainian nation bas been weakened to a great extent. As

Wictor Osiatynsky writes about Polish worker~ and we can very weil apply it to

Ukrainians, "they will reenter capitalism, however with already inefTective industry,

with a poUuted environment, with a Nined sociallpolitical atmosphere, and with a

devastated moral. Such will he the final priee of utopia.n344 Ukrainians will have

to re-enter it, though international community assistance is extremely important

and needed. Intervention by international organizations ioto Ukraine for the sake

of raising shame for former deeds (wbich most ükely will not work in case of

Ukrainian communists) and aetualizing the problem of coming to terms with the

past would be very important. It is urgent to establish the United Nations

Commission of Investigating Communist Crimes. The aim of tbis commission

should be condemning and banning the Communist Party of Ukraine, which is a

successor of the Communist Party of Ukrainian SSR. It is not ooly required by

international customary law, but cao al50 he justified by the practice ofCentral and

East European states most ofwhich banned their former Communist Parties.

The hearing ofthe case of the Ukrainian tàmine by the (CC is unlikely. As

Frank Chaik states, U[t]he International Criminal Court will not hear the evidence

342 A.Bo~ J. Levy, .t R.. ScbefIi:r, cds., !Jealing with the PlUt: Truth tIIIdRecondliation in
South Africa (Cape Town:mAS~ 1994) al 14-15.
343 SlIpra note 262 al 195.
144 SlIpra lIGIe 305 al 8S8.
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of crimes against humanity and genocide suffered by Armenians and Ukrainîans.

The yaungest ofthe perpetrators of 1915 would he in bis 90s today and the last of

Stalin~s henchmen are rapid1y fading into history.,,34! The counter argument to this

is that "[i]f there are survivors in their late 80s~ why wouldntt there he

perpetratorst even ifthey are in the fading stage?,,J46

Yet, as Teitel fairly states, "in the transitional context, the ordinary

principle of individual responsibility for past wrongdoing is inapplicablet leading to

the emergence of new criminallegal forms that may contribute to the construction

of a Iiberal politics.,,,347 Prosecutions of violators do not evidence a customary

international law obligation because, according to Roht-Ari~ they may he

responses to domestic political concerns.348 As practices of post-c:ommunist

Central and East European states have prove~ in most cases this is what has really

happened. Criminal prosecutions may preclude the reconciliation needed for

democracies to funetion. Another argument, of those who stand against individual

prosecutions, is that post-transition justice tends to be emergency justice without

due time for sorting out of aD the gradations in responsibi1ity for the abuses of the

pasto Problems with the definition of respoDSlbi1ity inevitably arise. This issue bas

been emphasized by Vaclav Havel wben speaking of the Czechoslovakian

situation: "We have all become used to the totalitarian system and accepted it as an

immutable &ctt thus belping to perpetuate it. ... None of us is just its vietim; we

345 f. ChaIk, "Genodde with Impuni~ The IMonl1'ealJ Gazene (26 April 1991) C4.
J.46E_mail from_.qç.ca(Fran PonomarenIœ) to PJÜtk:s@ùIfoukcs.~

64Imcmatiooal CrûniDal courr (receivecl29 April 1998).
3<f7 Stlpra note 75 al 2015.
Je N. Robt-~ srqwanole 141.493.
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are ail responsible for it.n349 At the same time~ criminal parties respoosible for

grave human rights abuses sbould he banned.

The state praetice of the former communist Central and East European

countries proves that tbe best way ta observe justice during the transitional period

and Dot ta become involved in domestic political combat in the legal arena can be

achieved by introducing international law standards. This imposes upon the

international community the obligation to find appropriate means ta support the

efforts oftransitional societies ta achieve accountability.

349 V. Havel, cited in S. Huntingtoa. The Thini Wave: Democrolizalion in the !Ale Twentieth
Cenlllry (Norman: UnMrsilyof~Pras. 1991) ar214.
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CONCLUSION

The pracriee of MOst Central and East European States confinns the

existence of the duty to investigate and to punish grave human rights violations of

a prior regime. This state pracriee demonstrates that such type ofaccountability as

criminal prosœution of the perpetrators, which bas been the main official policy

toward coUaborators in West European countries after World War U, has received

very liule suppon in post-communist European States. Instead, post-communist

transitional states use such measures of dealing with the past as lustration or

disqualification of the former party elites, of the agents of the secret police and

their informers, as weil as oudawing their former Communist Panies.

The pracess oflustration is highly criticised by the international community

and by many domestic forces as a political rather than a judicial measure.

However, lustration laws could be justified as being necessary in a democratic

society in the interests ofnational security and economic weU-being of the country,

as former Communist Party officials and agents of secret services could not be

trusted to carry out democratic reforms. Only time will tell whether the pracess of

lustration "will enhance or diminish the growth ofdemocratic institutions of these

transitional states.,,350

Some states such as Ukraine, where tbere exist specially vaIid grounds for

coping with tIle legacy ofthe put, as crQnes committed by the Communist Party of

Ukraine constitute genocide and crimes against humanity, are too slow in dealing

350S"pra note 260 al 196.

120



•

•

with the pasto On the one han~ this cm tum out to be an advantage, because when

it comes to punishment, Ukraine will probably become astate with the rote of law.

But on the other band, people may lose any hope for justice to he done, and the

case ofrecidivism can become possible.

ln summary, the insertion of an international duty ta investigate and to

punish grave human rights abuses of a prior regime is very important for young

democracies $lriving to establish a fair system ofjustice. In a transitional period of

poütica1 flux, it is often impossible to gain a comprehensive domestic process

without the international community's participation.
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