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ABSTRACTS OF THE THESIS

The thesis includes, in Section 1, an analysis of the European Union's internai and
external competence in air transport and in matters including air transport within
their scope, the nature of such competence and the procedures lilr conducting
externaI relations. The thesis includes also a description of the progress in European
Community competence in air transport, a new classitication of the Community's
secondary legislative measures in air transport in view of their external effect and
the main obstacles to the acquisition by the European Union of external competence
in air transport. Section Il of the thesis includes an analysis of the use the European
Union has made of its external competence in air transport in the areas of external
relations with non-Member States and international organizations and of the various
problems bearing upon such relations as weil as the prospecl~ lilr the future.

La thèse comporte, dans sa première partie, une analyse des compétences internes et
externes de l'Union européenne en matière de transport aérien et dans les domaines
qui incluent le transport aérien dans leur champ d'application, de la nature de ces
compétences et des procédures applicables pour la conduite des relations extérieures.
La thèse comporte également une description du développement des compétences de
la Communauté européenne en transport aérien, une nouvelle classification des
mesures de droit communautaire dérivé en transport aérien en fonction de leurs
effets externes et les principaux obstacles à l'acquisition par l'Union européenne de
compétences externes en transport aérien. La deuxième partie comporte une analyse
de l'utilisation par l'Union européenne de ses compétences externes en tr'dnsport
aérien sur le plan de ses relations avec les Etat tiers et les organisations
internationales ainsi que des problèmes et perspectives futures de ces relations.
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INTRODUCTION

Until the early part of the present century it was possible to argue that public
international law was exclusively concerned with the relations between sovereign
States'. The inadequacies of this approach became apparent with the development of
international organisations between the 1914-1918 and 1939-1945 wars, and it
finally collapsed in the face of the creation of the United Nations system and
judgemenl~ of the International Court of justice'.

It has now been acknowledged that the powers to enter into foreign relations' are the
inherent and necessary attributes of international legal personality and are therefore
enjoyed by the subjects of international law, i.e. States and international
organisations·. There is, however, an essential difference between the legal powers
of these two entities: while it is generally recognised that every State possesses
powers to conclude Treaties without restrictions as to subject, form or procedure,
the powers of international organisations, to enter into foreign relations is not
unlimited, but restricted to what is necessary for the exercise of their function and
the fulfilment of their purposess•

The European Union's powers to enter into foreign relations under public
international law are assimilated into those of other international organisations rather
than being treated as those of a supranational entity sui generis·.

It is Community law1 which confers, explicit1y or implicitly, powers upon the three
European Communities to enter into foreign relations. On the other hand, it is

1 Lord Hailsharn of St. Marylebone, Law ofthe f.llropean Commlmilies (London: Butterworth,
1986) at 477.
2 Advisory Opinion eoneeming the Reparation for Injuries Suffered in the Service ofthe United
Nations, [19491 ICl Report at 174 and at 180.
3 The concept ofpower to enter into foreign relations includes not only the eapacity to enter into
sueh relations but also the exercise ofthat eapaeitv.
4 •

A.G. Toth, European Commlmity Law (Oxford: Clarendon, 1990) at 521.
S A.G. Toth, ibid. at 522.
• Lord Hailsharn of St. Marylebone, ibid. at 477; Article 6 of the Vienna Convention on the
Law of Treaties of 1969, [1981] YILC; Vol. Il., Part Two [hercinafter the Vienna Convention
of 19691; Prcamble and Article 2(1)(j) and 6 of the Vienna Convention on the Law of Treaties
betwccn States and International Organisations or betwccn International Organisations
thcmselves of 1986 and the commentaries of the International Law Commission on these
Articles. [19821 YILC, Vol. Il., Part Two, at 21 and 23·24. Scc also the eomments and
observations of the European Economie Community on the Article ofthe Vienna Convention on
the Law of Treaties betwecn States and International Organisations or betwccn International
Organisations themselves of 1986, [1981] VILC, Vol. Il, Part Two, at 201-203 esp. at 202.
1 The expression Communil)' law rcfcrs to the provisions of the threc Community Treaties,
narnely the Treaty cstablishing the European Coal and Steel Community, the Treaty
establishing the European Atomie Energy Community and the Treaty establishing the European
Economie Communil)' as arnended by the Single European Act and the Treal)' on European
Union.
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public international law which pmvides the legal basis for and dClcrmincs the naturc
of that power insofar as it enables the Eumpean Communities to posscss a legal
personality and to exerdse their powers on the international scenc.

For this reason, a distinction should be made between the cxternal compctence of
the European Union'. i.e. the capacity to enter into Treaties and relations with othcr
subjects of international law, which is only a malter of Community law. and the
external relations of the European Union, i.e. the exercise of that capacity, which is
a malter of Community law and of public international law, but ultimately only a
malter of public international law. These two concepts corre~'Pond to the interna1
and external a~'Pect~ of externat relations and will therefi.lre be examined respectively
in Section J, entitIed 'European Union External Competence in Air Transport' and
Section II, entitIed 'European Union External Relations in Air Transport. '

The external competence of the European Union contrasts with the internai
competence which consists of the competence of the three European Communities to
lay down internai rules which are binding on the Member States and on individual
persons and undertakings.

For this reason, Section J, Part A, will examine the European Communities'
(internaI) competence in air transport and Part B the European Union's externat
competence in air transport.

When examining, in Part B, the European Union's externat competence in air
transport, a distinction must be made between the external competence of the
European Communities as laid down under Treaty provisions, and under secondary
legislation adopted by the Council of the European Communities·, and the externat
competence of the European Union, in the strict sense, which consists of the
provisions of the Treaty on European Union on a Common Foreign and Security
Policy (CFSP). For this reason, Chapter 1 will examine the European Communities'
externat competence in air transport, and Chapter 2 the external competence of the
European Union in air transport.

8 The concept of 'the European Union' or 'the Union' in its wider sense includes the three
European Communities supplemcnted by the policics and forms of cooperation eSl:lblished by
the Trenty on the European Union, sec Article A of the Trenty on the European Union. For
more developments on this question, sec note 74 and accompanying tex\.
9 The Council consists of a represenl:ltive of ench Member Sl:Ite at ministerial leve!. The
Council of the European Communities is the main politieal organ of the Community. In
particular, it ensures the coordination of the general economic policies of the Membcr Sl:Ites
and takc dccisions on proposais from the Commission. The Council may a1so conclude
agreements betwecn the Community and t1ùrd States or international organisations after
negotiatio:l by the Commission. Since the cntry into force of the Trenty on European Union, the
Council of the European Communities has becn renarned the Council of the European Union.
[Hereinafter the Councill.
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Part C will examine the obstacles 10 the European Union's external competence in
air transport.

Section Il will examine the European Union's externaI relations in air transport. For
the same reason as mentioned above, it will also be necessary to distinguish between
the external relations of the European Communities and of the European Union. In
Part A the European Communities' external relations with non-Member States will
be examined, then, in Part B, the European Communities' external relations with
international organisations, and finally, in Part C, the European Union's external
relations.

and take decisions on proposals from the Commission. The Couneil rnay also coneludc
agreements betwecn the Community and third States or international organisations after
negotiation by the Commission. Sincc the entry into force of the Treaty on European Union, the
Council of the European Communities bas becn renamed the Couneil of the European Union.
[Hercinafter the Couneil].
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SECTION 1: EUROPEAN UNION EXTERNAL
COMPETENCE IN AIR TRANSPORT

PART A: EUROPEAN COMMUNITIES COMPETENCE IN AIR
TRANSPORT

INTRODUCTION

There are provisions relating to the European Communities' competence in tmnsport
in two Treaties, the Treaty establishing the European Coal and Steel Community
(ECSC Treaty) and the Treaty establishing the European Economie Community
(EEC Treaty)lO.

The flfst Treaty is the ECSC Treaty". The Iimited provisions of the ECSC Treaty
are confined to the carriage of coal and steel, principally oriented to the modes of
tmnsport employed for this purpose'o, and are Iimited in their objective to the
removal of distortions of competition". The ECSC Treaty provisions on tmnspOlt
will not be examined since they relate essentially to inland modes of tmnsport and
are of Iittie importance.

The tmnsport policy envisaged by the EEC Treaty is conceived in a more
comprehensive wayl.. ft envisages ail the principal modes of transport and the
carriage of ail goods and persons and is Iinked to the more general objectives of the
EEC Treaty. Indeed, the Common Transport PoHcy (CTP) is one of the major
policies expressly envisaged by the EEC Treaty, by which the fundamental purposes
of the Community's will be achieved. Transport has been chosen as one of the major
policies because of ils economie importancel6, ils key role in the creation of the

10 The EEC Treaty was signed in Rome on 25 Mareh 1957. To designate this Treaty
speeifieally the expression 'EEC Treaty' is uscd while the expression 'EC Treaty' refers to the
Treal:)' establishing the European Community, i.e. the EEC Treaty as amendcd by the Single
European Act and by the Treaty on European Union.
" The ECSC Treaty was signed in Paris on 18 April 1951.
IZ The thrcc forros of inland transport, rail, road and inland waterway, with the emphasis on rail
transport.
"Lord HaiIsham of St. Marylebone, supra note 1at 867.
1. For the question of the relations betwcen the EEC Treaty and the ECSC Treaty, sec Lord
Hailsham of St. Marylebone. supra note 1at 867.
IS When the 'Community' is referrcd to this is taken to mean the European Economie
Cornmunity (EEC) whieh sinee the cotry into force of the Treaty on European Union on Ist
November 1993 is denominatcd the European Cornmunity (EC). To refer to the thrcc 'European
Communities' the expression 'the European Cornmunities' is uscd.
16 This importance is sho....n by the fuet that transport represents a greater part of the gross
national produet than agriculture.
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common market" and the particularities of the transport sector". When looking at
the EEC Treaty provisions on transport, one should bear in mind that such
provisions have becn amended by the Single European Act (SEA)19 and by the
Treaty on European Union (TEU)'''. Since it is of interest to highlight the
amendment~ introduced by these two Treaties, each Treaty will be examined
separately.

CHAPTER 1: THE EEC TREATY

The adoption of the CTP will be examined tirst, and then the way the EEC Treaty
envisages that sea and air transport might become subject to the CTP.

a) Adoption of the Common Transport Policy

The tasks of the European Economie Community (EEC) are stated in Article 2 of
the EEC Treaty. These activities, as set out in Article 2, are to include the adoption
of a Common Policy in the sphere of transport (Article 3(1» as provided for in the
EEC Treaty, and in accordance with the timetable set out therein. The other
provisions of the Treaty whieh explicitly envisage transport, apart from Article
61(1)21 are contained in Title IV of Part Two (Articles 74 to 84).

Article 74 of the EEC Treaty provides that the objectives of the Treaty in transport
matters are to be pursued by Member States within the framework of a CTp2'.

A certain ambiguity attaches to the expression CTP. 115 scope is determined by the
indications given in the transport Tille of the EEC Treaty and particularly the five
modes of transport mentioned (rail, road, inland waterway, sea and air transport),
with a special regime provided for the last two modes23

• The word 'policy' i15elf is
also ambiguous. It may be interpreted as meaning either the principles and
guidelines, of a more or less coherent nature, which are designed to inspire
particular actions in the field of transport, but which have not yet been translated

17 Frec circulation ofpersons and goods cannot be achievcd unless therc arc efficient means for
transporting them.
IR Among these particularities arc the exceptional political sensitivity of the arca and the very
strong international element in transport.
19 The Single European Act \Vas signed by nine Member Statcs in Luxembourg and by three
Member States in the Hague on 28 February 1986, OJ No L 169 of29.6.1987.
20 The Treaty on European Union \Vas signcd on 7 February 1992 in Maastricht and it entered
into foree on 1Novcmber 1993, OJ No C224 of31.8. 1992 at 33.
21 Sec infra Ilote 47 and aceompanying text.
2Z For the signifieance and legal consequenees of this provision, see Lord Hailsham of St.
Marylebone, supra note 1at 678.
23 Lord Hailsham of St. Marylebone, supra note 1 at 678. For the question \Vhether a matter
rclating to one of these modes but also rclating to another Artiele of the Treaty should be
treatcd as a transport matter or not, sec Lord Hailsham ofSt. Marylebone, ibid. at 678-679.
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into a legal form'". or the sum of actions actually taken. particularly those of a
normative and durable nature, which are in ti.lrce at any one time".

The progress made by the CTP is represented by the measures of secondary
legislation adopted by the Couneil.

The Council is empowered by Article 75 of the EEC Treaty to adopt secondary
legislation for the purpose of establishing the CTP whilst taking into account the
distinctive features of transport'·.

The duty of the Couneil to adopt measures for the purpose of establishing the CTP
was considered by the European Court of Justice (ECJ)" in Case 13183".

The measures'· which may be enacted are:

a) common rules applicable ta intemational transpon 10 or from the terrilOry of a
Member State or passing across the territory ofone or more Member States;
b) the conditions under which non-resident carriers may operate transpon sen'ices
within a Member State;
c) any other appropriate provisions.

Heading a) covers international transport, including both carriage between Member
States, and also carriage to and from a Member State and a third country.1ll.

'" The main source oftransport policy in the first sense is to be found in the communications on
transport polie)' and action programs submittcd by the Commission to the Council. A recent
important communication is this respect is the White Paper of the Commission on 'Future
developments of the Common Transport Policy', COM(92) 494 final of 2.12.1992. OUler
important sources are reports and resolutions of the European Parliament and of the Economie
and Social Committee.
li Lord Hailsham of St. Marylebone, ibid. at 678.
,. For the question ofwhether Article 75 has a direct effeet, sec P. 1. Slot, P. D. Dagtoglou.
Toward a Comml/nily Air Transport l'olicy: The Legal Dimension (Boston: Kluwer Law and
Taxation, 1988) at 13-15.
'7 The Court of Justice consists of thirteen Judges assisted by six Advocatcs-General. TIle
Court of Justice ensures that in the interprctation and application of the Trcaties the law is
observcd.
'8 Case 18/83, European Parliament v. EC. Council, [198611 CMLR 138, EC1. Although this
Case deals with the failurc of the Council of Ministers ta aet in the spherc of inland transport
and although it docs not rcfer in the same way to Article 84 and the implementation of sca and
air transport policies, A-G Otto Lenz was of the opinion !hat the obligation to adopt a CTP
extends also ta sen and air transport. The Court did not specifically contradiet A-G Otto Lenz
in titis respect, sec P. Haanappel ct al., EEC Air Transport Polioy and Regl/lation. and their
Implications for North America (Boston: Kluwer Law and Taxation, 1989) at 12.
29 This inelude rcgulations, directives, dccisions, rccommendations and opinions, sec EEC
Treaty, Article 189.
30 TItis bas been confirrned by Case 22170, Case 22170, Commission des Communautés
européennes v. Conseil des Communautés européennes, Judgement of 31 March 1971, (19711
ECR263, ECJ.
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Heading b) covers transport services which are provided by a non-resident carrier
entirely within a Member State.

According to Article 75(1) the Council may take the necessary measures, acting by a
qualified majority at the end of the second stage" on a proposai from the
Commission of the European Communities" and after consulting the Economic and
Social Committee and the European Parliament'3.

By way of derogation from the normal voting rule laid down in Article 75(1) an
exception is made by Article 75(3) where the application of provisions conceming
the principles of the regulatory system for transport would be Iiable to have a
serious effect on standards of living and on employment in certain areas and on the
operation of transport facilities, in which case the relevant measures are to be
adopted by the Council acting unanimouslyJ.l.

b) Provisions on sea and air transport

Article 84, para. 1 reads: {tJhe provisions of this Title shall apply to transpon by
rail. road and inland waterway.

Para. 2 reads: {tJhe Council may. acting unanimously. decide whether. to what
extem and by what procedure appropriate provisions may he laid down for sea and
air transpon.

During negotiations on the EEC Treaty, a compromise was reaehed; it was decided
to mention these two modes of transport in the Treaty but to avoid the automatie
application of the transport Tille to sea and air transport. This compromise has the
merit of permitting further action in these two modes of transport but has left a large

31 The comnton market was 10 be establishcd progressively during a transitional period of
twelve ycars dividcd inlo threc stages of four ycars caeh (Article 8 of the EEC Trcaty). The
transitional period endcd in 1970.
32 The Commission consists of sevenlcen mcmbers nominatcd by the Membcr States but who
are independent from govemments in the performance of their duties. The Commission is
rcsponsible, in particular, for cnsuring that the provisions of the Trcaties are applied and for
submitting Icgislative proposais to the Council. Since the fusion of the institutions in 1967 the
tcrm 'Commission' refers not only to the Commission of the European Community but also to
the High Authority of the European Ccal and Steel Community and to the Commission of the
European Atomic Energy Community, sec OJ No 152 of 13 July 1967). [Hereinafter the
Commission).
31 The European Parliament eonsists of representatives of the people of the Member States
electcd by direct universal suffiage. In particular, the European Parliament participates in the
legislative process and adopls the budget of the Community.
J.I Article 75(3). According to Balfour it is arguable that a deeision which eould croate
Community compelence for aviation relations \vith third countries eould have such effccts and
would therefore require unanimity, sec Memorandum of J. Balfour, House of Lords, Select
Committec on the European Community's Extemal Aviation Relations, London, 1991 at 7.
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number of questions unresolved. Among these questions one which is of particular
importance for the present purpose is the controversy regarding the applicability of
the general mies of the Treaty to sea and air transport.

Applicability of the general mIes to sea and air transport

As long as the Council has not adopted any secondary legislation in the lield of sea
and air transport there could be sorne doubt as to the applicability of the EEC Treaty
to these modes of transport. This question has been resolved in Case 167173".

In this Case the Court stated:

[wJhen Anicle 74 refers co the objectives of the Treary, it means the provisions of
Anicles 2 and 3, the arrainmenr of which the jùndamenral provisions applicable to
the whole complex ofeconomic activities seek to ensure.

Far from involving a departure from these fundamental mies, the object of the mies
relating to the CTP is to implement and complement them by means of common
action. Consequently, those general mIes must be applied insofar as they can
achieve these objectives. Furtbermore, the Court stated: [wJhilst under Anicle 84(2),
therefore, sea and air transpon, so long as the Council has not decided othenvise.
is exciudedfrom the rules ofTItle IV of Pan Two ofthe Treary relating ro the CTP.
it remains. on the same basis as other modes of transpon. subject ro the general
rules ofthe Treary.

The Court thus made clear that the general mIes of the Treaty must automatically
apply in the field of transport as long as the Council, acting under Article 84(2), has
not decided otherwise. The consequences of this mling are of great importance.

It means that the Commission is under the legae6 and political31 duty to ensure that
the general mies of the Treaty are applied in sea and air transporf'. These general
mIes set the framework for action under the CTP and may also circumscribe the
powers of action which Member States retain under their parallel competence until
the Community acts on a particular matter39

• This is of importance for the European
Union's external competence in air transport since Member States currently retain
considerable powers in this area.

35 Case 167173, Commission v. France, [1974] ECR 359, [1974] 2 CMLR 216, ECJ. The
Court bas subscquently eonfinncd its legal analysis in Case 156177, EC Commission v.
Kingdom of Belgium ,Judgcmcnt of 12 October 1977, [1978] ECR 1881, ECJ, para. 10.
36 Sec recourse for failure to acl, Article 175 of the EEC Trcaty.
37 Sec the powers ofthe European Parliarncnl, Articles 137 to 144 of the EEC Trcaty.
38 Providcd that the general mies do not cxclude their applicability to such modcs of transport
(sec by comparison Article 42 in the field of Agriculture) and that the applicability of the
~eneral mies is not conditional upon the adoption ofa common sca and air transport policy.

9 Lord Hailsham of St. Marylebone, supra note 1at 677.
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It also means that legislation adopted by the Council, on the ba~is of Article 84(2),
cannot contradict or ignore the general rules of the Treaty but must instead
implement and adjusr'" them to the particular circumstances of the sea and air

"transport sector .

Finally it means that the provisions of the Title relating to inland transport shall
apply to sea transport and air transport only if the Council so decides.

The conclusion that those general rules of the Treaty include the freedom of
movement for workers was ail that was necessary to decide Case 167173. The ECJ
was able to leave open the issue as to what other provisions of the Treaty should be
included among those general rules. That issue bas subsequently been resolved in
various other judgments of the ECJ.

Examples of such general rules are:

Part One, ,Principles' , Articles 1 to 7 c of the EC Treaty42.
the 'Four Freedoms'; Free Movement of GOOds43 (Articles 9 to 37 of the EC
Treaty), Persons, Services and Capital and Payment (Articles 48 to 75h of
the EC Treaty).
the Common Rules on Competition".
the Common Commercial Policy4s.
the Social Policy rules (Articles 117 to 122 of the EC Treaty)-I6.

... Providcd that the general rules permit~ sueh adjustments.
4\ E. E. Henrolte, L'application des règles gènérales du Trailé de Rome au transport aérien
(Brussels: Université de Bruxelles, 1988).
42 Artiele 6 of the EC Treaty must be read subjeet to Artiele 61(1).
43 Case 16178, Choquel, [1978]1 CMLR 535, ECJ.
"ln Case 156177, the so-called 'Belgian Railway Case', the Court applicd the competition rules
of the Trenty in the rail sector making it uncquivocally clcar that the competition rules of thc
Treal)' must be viewcd as 'gcneraI rules', EC Commission v. Belgium, Judgement of 12 Oetober
1977, [1978] ECR 1881, ECl Case 11I/85, the so-callcd 'Flemish Travel Agencies Case'
upholds the proposition that the competition rules apply to the supply of services, VZW
Vereniging van Vlaamse Reisburenus v. VZW Soeiale Dienst van de Plaatselijke en
Gcwestelijke Overheidsdiensten, Ncderlandse Jurisprudentie, 1988, Nr 998. The Commission
attitude at that time is shown clcarly in Case 246/81, Lord Berthell v. Commission, Judgement
of 10 June 1982, EC Commission v. Belgium, [1982] ECR, 2277 at 2289, ECJ.
4S WC agrcc with Henrotte !hat the CCP is part of the general rules of the Trenty, E. E.
Henrolte, supra note 41 at 74. Contra J. Balfour, Air Law and the European Community
(London: Butterworth, 1990); G. Close, 'External Competence for Air Policy in the third phase
-trade policy or transport policyT(1990) 3 European Air Law Association Second Annual
Conference at 36.
-16 Cases 43/75 and 149177 made clear that the social provisions of the Treaty apply to air
transport, Case 43175, Defrenne v. Sabena (1), Case 149177, Defrenne v. Sabena (II) [1976]
ECR 455, ECJ [19781 ECR 1365, ECJ.
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Among the general mies applicaille to transport. a special mention should Ile made
of Article 61(1). Article 61(1) states: !fIreedom to provide services in the jield lil
transpon shall be govemed bJ' the provisions of the Title relaring ra transpon.
According to Otto Lenz, a special exemption is provided Ily Article 61 (1) under
which freedom to provide services in the tield of transport is to Ile govemed Ily the
provisions of the Title relating to transport4'. In this respect it wa~ not entirely c1ear
whether the exemption provided Ily Article 61 (1) is applicaille to sea and air
transport because Article 84(2) excludes the automatic application of the transport
Title to such modes of transport. The importance of this exemption has diminished
because it seems that the majority of writers consider that, at present", Article 59
(freedom to provide services) is directly applicable to sea and air transport4'. Even if
one disagrees with this majority opinion and considers that the purpose of Article
61 (1) is to exclude the freedom to provide services in ail modes of transport,
including sea and air transport, it must be noted that there is an important limitation
to the scope of application of Article 61(1). This limitation is related to the question:
what exactly does the term 'transport' in Article 61(1) mean and what therefore is
excluded from the provisions on freedom to provide services'! ln the tield of air
transport this question has been (partly) resolved by the ECJsO and Ily a Decision of
the Commissions, .

CHAPTER 2: THE SINGLE EUROPEAN ACT

a) Voting ruIe

The EEC Treaty envisaged the qualitied majority only for sectors where a
Community policy was laid down clearly. This wa~ the ca~e with tran~ort policy.
When the qualified majority voting mie was about to become effectives~, France
requested, during a seven-month-Iong crisis, that the Council allstain from a vote
when a Member State declares a 'vital interest.' Although the French request never

4' K. Otto Lenz, 'The contribution of the European Court of Justice to the eommon air
transport policy', London, November 1989 [unpublishcd(.
... Van der Eseh has argued that Article 59 will be directly applicable to sca and air transport
orny afrer the intemn! market bas bccn eompletcd, i.e. after the end of 1992, sec P. J. Slot, P. D.
Dagtoglou, supra noIe 26 at 14.
49 The main arguments arc that Article 59 of the EEC Trcnty is direetly applicable 10 air
transport because Article 84(2) excludes sen and air transport and because otherwise such
modes of transport would be complelely exemptcd from the frccdom to provide services, sec P.
J. Slol, P. D. Dagtoglou, ibid. at 14. According to Case 167173 a complete exemption from the
frccdom to provide services ean only be bascd on explieit Trenty provisions such as in the case
ofcapitnl movcment (Article 61 (2) ofthe EEC Trcaty), supra note 35.
50 Case 2174 deeidcd that orny direetly relatcd air transport services arc excludcd from the
general rules of the Trcaty, and that ail other aetivities in air transport arc subjcct to such
~enernl rules, RC)ners v. Etat belge, Judgemcnt of 21 June 1974, [1974J ECR 631, ECJ.

1 The Commission Decision of 23 January 1985 decidcd that auxiliary services such as
ground-handling services arc subject to the general rules of the Trcnty, OJ No L 46 of 15
February 1985. Sec genernlly Fiftecnth Report on Competition Policy, [19811, para. 74.
S~ On 1January 1966.
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lormally succeeded, the practice became established of not proceeding to a vote,
even for business of little importance. Instead, the Couneil undertakes a systematic
search for unanimity.

At the beginning of the 1980's it became increasingly common to cali for a vote, but
the advocates of the concept of 'vital interest' did not agree to give up this escape
clause.

The SEA has consolidated this practice of recourse to a vote by extending the areas
where the voting rule is the qualified majority".

In the area of sea and air transport the SEA has laid down that the Couneil may,
acting lJy a qualijied majority, decide wherher, ro what extent and lJy what
procedure, appropriare provisions may be laid downfor sea and air transport'.

The SEA has, however, not extended the qualified majority voting rule to ail areas,
and has provided sorne exemptions. In the field of sea and air transport, the SEA,
by stipulating that the procedure of Article 75(3) shall apply, has allowed the
Council, in certain instances, to deeide matters affecting sea and air transport by a
unanimous vote.

b) ProcednraI provisions

Under the EEC Treaty it was permissible to consider that the Conncil had the power
to determine the rules of procedure according to which appropriate provisions might
be laid down for sea and air transport. The SEA has partially resolved this problem
by stipulating that: lt}he procedural provisions ofAnicle 75(1) and(3) shall apply.
This means that the rules of procedure for sea and air transport are identical with
those lor inland transpo!f5. However, the SEA left intact the previous drnfting of
Article 84(2) which states: ItJhe Council may lu.} decide l.u} lJy what procedure
appropriate provisions may be laid down for sea and air transport. This apparent
contradiction must be resolved by an interpretation in conformity with the objectives
of the SEA, according to which the rules of procedure of Articles 75(1) and (3) shall

53 And by obtaining, during the negotiation of the SEA, a politienl agreement on the nced to
arncnd the internai m!es of procedure of the Council. A subsequent ehange to the Council's
internai mies of procedure has given the Commission the powers to require recourse to a vote
within the Couneil.
$1 Sec the unilateral deelaration of Grccce and Portugal to the SEA whieh speeifies that the
change from unanimity to qualified majority should not injure the vital scctors of their economy
and that transitional mensures should be taken whenever that might prove neeessary to prevent
any ncgative consequences for these scctors.
55 For the question ofwhether the ehanges brought by the SEA ta the EEC Trcaty have imposed
an obligation upon the Council to aet in'sen and air transport matters, see Memorandum of J.
Balfour, House of Lords, Select Committee on the European Community's External Aviation
Relations, supra note 34 at 7.
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apply, and it is only inadvenently that the word procedure in Aniclc 84(2) has not
been eliminated!o.

c) Competence of the Commission

The SEA, by envisaging that in the tields of sea and air transpon the procedural
provisions of Anicles 75(1) shall apply, has made clear that the Council can
legislate only on a proposai from the Commission.

Furthermore, the SEA has contirmed that the Commission is 'the natuml executive
body' of the Communityl7 and that the Council may reserve for itself the right to
exercise directly implementing powers only in specitic cases".

CHAPTER 3: THE TREATY ON EUROPEAN UNION

a) Transport

In the tield of transport the Treaty on European Union (TEU) brought threc
changes.

The TEU added to Anide 75(1) that the Council shall lay down measures to
improve transpon safery .

The TEU has provided that the Council shall act in accordance !Vith the
procedure referred 10 in Anicle 189c. Under this ;Jrocedure the Council shall
always act on a proposaI l'rom the Commission, and do so alter obtaining the
opinion of the European Parliament. This procedure assigns important
powers to the European Parliament since, when the European Parliament
rejects a proposaI adopted by the Council on a qualitied majority, on a
second reading unanimity is required for the Council to be able to act. The
European Parliament has, therefore, almost the power to block the
adoption of the Council's common position, since it is unlikely that Member
State(s) having voted, on a flfSt reading, against the proposai, and having
been supported in their opposition by the European Parliament, will
agree to adopt the proposai unless important concessions have been
granted.

The TEU has made clear that, when the conditions of Anide 75(3) are met
and thus provisions are to be adopted by the Council acting unanimously, the
Council can legislate only on a proposai from the Commission, and alter

56 E. E. Henrotte, supra note 41 at 42-45.
S7 J. De Ru}l, L'Acte Unique Européeen (Brussels: Université de Bruxelles, 1989) at 139.
l8 Article 10 ofthe SEA.
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having consulted the European Parliament and the Economie and Social
Council".

On 29 March 1994 the Council decided that: fiff Members of the Council
representing a total of23 to 26 votes indicate their intention to oppose the adoption
by the Council of a Decision by qualified majoriry, the Council will do ail in ils
power to reach. within a reasonable time and without prejudicing obligatory time
limits laid down by the Treaties and by secondary law. such as in Anicles 189b and
189c of the Treary establishing the European Union. a satisfactory solution that
could be adopted by at least 68 votes.

b) Trans-European networks

ln order, in particular, to achieve the objectives of the internai market60 and to
promote the harmonious development of the Community61 the TEU has stipulated
that the Community shall contribute to the establishment and development of trans
European networks in the areas of transport, telecommunications and energy
infrastructures6' .

The aims of the trans-European networks is to promote the interconnection and the
inter-operability of national networks as weIl as access to such networks, while
taking into account the need to Iink island, landlocked and peripheral regions with
the central regions of the Community63.

To this end Article 129c stipulates that the Community:

shail establish a series ofguidelines /" .lIwhich] shail identify projects of
common interest;

may support /by various means] thejinancial efforts made by the Member
States for projects ofcommon interest jinanced by Member States. which
have been identified in theframework ofthe guidelines referred ta in thejirst
indent.

The Community may also contribute to the financing of specifie projects in Member
States in the area of transport infrastructure through the Cohesion Fund.

59 Under the EEC Treaty:md the SEA, in the event of use of Article 75(3), the Couneil \Vas not
obliged to aet on a proposition by the Commission after consulting the Europe:m Parliament
:md the Economie :md Social Committcc.
60 Article 7a of the EC Treat\'.
6\ Article 130n, ibid. .
., Article l29b(l), ibid.
63 Article 129b(2). ibid.
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According to the TEU the Community guicle1ines referred to in Article 129c(1) shaH
be adopted by the Council acting in aceordance with the procedure retèrred tll in
Article 189b. The other measures shaH be adopted under the procedure referred to
in Articles 189c. In both cases the Council shaH act alter consultation with the
Economie and Social Committee and with the Committee of the Regions.

Likewise, guidelines and projects of common interest which relate to the territory of
a Member State need the approval of the Member State concemed.

In the field of the trans-European transport network, at the present moment, the
Commission has initiated the frrst step, provided for in Articles 129c(l) of the TEU,
by establishing a series of guidelines whieh identify projects of common interest. In
1990, the Council adopted a Resolution on High Speed Trainst>l and in 1993 three
Council Decisions establishing the networks on road~, inland waterways and
combined transport6

'. These tIrree Council Decisions have demanded that the
Commission pursue its policy of defining a Community framework for developing
the trans-European transport infrastructures. The Commission has recently adopted a
ProposaI for a European Parliament and Council Decision on Community guidelines
for the development of the trans-European transport network"'. These Community
guidelinl'-s comprise network schemes for the various modes of transport, outlines
for measures forming a development process leading to a multi-modal integmted
network for transport, and criteria, as weil as a procedure, for the identification of
projects of common interest to implement the envisaged measures.

Under these Community guidelines the Commission has developed a multi-modal
approach67 with a view to integrating the infrastructures for the various modes of
transport into one multi-modal network6

••

Three important results of the trans-European transport network are foreseeable in
the field of air transport69

;

the identification of approximately 280 airports, located within the
Community, and open to commercial air trafflc, as being of Community

64 Couneil Resolution of 17 Deeember 1990, Sec (90) 2402.
6' Couneil Decisions 628/93/EEC,629/93/EEC, 630/93/EEC of 29 Oetobcr 1993, OJ No L
305 of 10.12.1993.
66 COM(94) 106. [Hereinafter Community guidelines].
67 Therefore replaeing thc mode-oriented approach taken in the past by the Council, and
Couneil Decisions 628-630 /93IEEC, ibid.
68 The concept of network as such is composcd of the physicai infrastructurc for axes (routes,
lines) and nodes (intra and inter-modal links) supportcd by non-material clements likc services,
e.g. management systems.
69 Such rcsults arc only foresccablc sinec the discussions on thc Community guidclincs at thc
Icvel of the Council only startcd in April 1994.
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interest1fJ
, and the identilication of development priorities for these

airports" .

the identitication of an air traffic management network" and the
identitication of various priorities for the development of such network.

the identilication of projects conceming the establishment of satellite
positioning and navigation infrastructures as being of common interest for ail
network components and for the network as a whole13

•

PART B: EUROPEAN UNION EXTERNAL COMPETENCE IN AIR
TRANSPORT

INTRODUCTION

The negotiations for the TEU, which lasted one year, took place during two
intergovemmental conferences one on European monetary union and another on
political union14. A unanimous agreement was reached at the Council of Maastricht
on the 9, 10 and Il December 199I.

The TEU provided the European Union with a structure composed of three pillars.

Title Il to IV (Article G to 1) constitute the first pillar1s•

Title V entitled 'Provisions on a CFSP (Article J to J.11) constitutes the
second pillar.

Title VI entitled 'Provisions on Cooperation in the fields of Justice and
Home Affairs' (Articles K to K.9) constitutes the third pillar.

10 Classified aeeording to their function within the airport network as Community eonnecting
points. regional connecting points and acccssibility points in accordance with a number of
~uantitative and qualitative criteria.
1 Four developments priorities have becn identified: the enhancement of existing airport
eapaeity, the development of airport eapacity, the enhancement of environrnental compatibility
and the development ofaccess to the airport and interconnections with other networks.
" Comprising the aviation plan (the airspaec roserved for general aviation, aviation routes and
aviation aids), the traffie management system and the air traffie control system (control centre.
surveillance and commullieations facilities) necessary for safe and efficient aviation in
European airspace.
13 The Commission will support both the air traffie management network and the projects
conceming the establishment of the satellite positioning and navigation infrastructure.
14 These conferences took place following a decision of the Couneil of Dublin on 25 and 26
June 1990.
1S Titles 11 to IV contain respeetively the provisions amending the Treat)' establishing the
European Economie Community, the Trenty establishing the European Coal and Steel
Community and the Treal)' establishing the European Atomic Energy Community.
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These three pillars are surrounded hy Tille 1entitled 'Common Provisions' (Articles
A to F) and Tille VII entitled 'Final Provisions' (Articles L to S)" .

Although the TEU has provided sorne links hetween the three pillars" and eontains
sorne provisions on the unitv of the three pillar structure" there is a c1ear sepanltion
between each of the three pillars, and especially hetween the tirst pillar and the
other two. The separation is essentially due to the faet that the Community
approachJ9 appHes to the second and to the third pillars in a different manner l'rom
that in which it appHes to the tirst pillar, one of the major diflcrences heing that the
ECJ has no powers concerning the last two pillars"'.

The three pillar structure has an important consequence for the European Union's
external competence in air transport because two different entities are competent to
undertake external relations. External relations can he undertaken either hy the three
European Communities following a strict Community approach or hy the Memher
States of the European Union, acting in the context of the CFSP, on the hasis of
their membership of the European Union.

This distinction will be taken into account in the following manner.

The European Communities' external competence will be examined tir~t since this
undoubtedly constitutes the most substantial part of the external competence of the
Union in the field of air transport. The European Union's externat competence will
be examined subsequenlly as this may in the future play an increasingly important
role in the tield of air transport.

CHAPTER 1: EUROPEAN COMMUNITIES EXTERNAL COMPETENCE IN
AIR TRANSPORT

76 The TEU is completed by 17 Protoeols and 34 Declarations ail grouped (escept one) in the
Final Act.
77 These links arc provided by Article 18 and K.8 both of which make applicable to the second
and the third pillars sorne provisions relating to the institutions of the European Communitics.
78 Tille 1of the TEU contains sorne key provisions on the unily of the structure of the Union.
For instance Article A(3)(t) states: [tJhe Union .I·hall he jOlmded on the HI/ropean
Commlmilies sl/pplemented hy the policies and forms of cooperation estahlished hy this
Treaty and Article C(2) provides: [tJhe Union .l'hall in particl/lar ensl/re the consistency o/ils
external activi/ies as a whole in the context of ils external relations. secl/ri/y, economic and
development policies. The Council and the Commission arc specifieally entrustcd with the task
ofensuring such eonsistency.
79 The principal characteristics of the Communily approach arc the existence of institutions
indcpendent from the Member States (Commission, European Parliament , ECJ, ...), the
existence of a supranational method (the Commission monopoly on legislative initiatives,
qualificd majorily voting, ...), the existence of independent financial resources, and the transfer
ofcertain powers from Member States to the Communily.
80 Except the powers conferrcd by the third subparagraph of Article K.3(2){c), sec Article
L(2){b) of the TEU.
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a) Introduction

The external competence of the European Communities is hased on provisions of the
three founding Treaties, as interpreted hy judgements and opinions of the ECJ, and
as amended by the SEA and the TEU. Progress in the field of the external
competence of the European Communities is represented hy measures of secondary
legislation adopted hy the Couneil.

Firstly the provisions of the three tounding Treaties will be examined. The
provisions of the ECSC Treaty and of the Treaty estahlishing the European Atomic
Energy Community (Euratom Treaty) will be examined brietly, and the provisions
of the EC Treaty will he examined in detail.

Secondly there will be an examination of the external competence of the European
Communities as provided by measures of secondary legislation adopted by the
Couneil"' .

The examination will concentrate as tar as possible on air transport matters.
However, as initiatives in other areas include air transport within their scope, or are
of importance for the European Communities' external competence in air transport,
it will be necessary to examine sorne of these initiatives'!.

b) Treaty provisions

(1) The ECSC Treaty

The ECSC Treaty states that in foreign relations, the European Coal and Steel
Community enjoys the legal capaeity it requires to perform its functions and allain
its objectives (Article 6(2». There are no provisions in the ECSC Treaty dealing
explicitly with treaty-making, but this has not prevented the conclusion of a series of
agreements with third countries and international organisations.

(2) The Euratom Treaty

The external competence of the European Atomic Energy Community as provided in
the Euratom Treaty is the most explicit of ail three communities. Article 1QI of the
Euratom Treaty provides that the Community may, within the limits of its powers
and jurisdiction, enter into obligations by concluding agreements or contracts with a

"' In this respect. only the extemal competence of the European Community will be examincd
and not the externa1 competence of the Euratom and of the European Coal and Steel
Community.
.! The following arcas which are of importance for the Community's extemal competence in air '
transport will. however, not be examincd: the industry policy, the researeh and teehnological
development polie)', the environrnent polie)' and the development cooperation poli!:)',
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third state, an international organisation or a national of a third State. The
negotiation of Euratom agreemenl~ or contracts is a matter for the Commission
acting in accordance with Council directives. Agreements are concluded hy the
Commission with the approvaI of the Council, acting on a qualilied majority. When
implementation requires no action by the Council and can he effected within the
Iimits of the relevant hudget, il is to be negotiated and concluded solely by the
Commission, a1though the Council must be kept informed.

There is a also a special procedure (Article 103) for ensuring that agreements or
contracts concluded by Member States will not impede the application of
theEuratom Treaty, and there are special provisions governing relations with
international organisations (Articles 199 to 201)".

(3) The EC Treory

(A) INTRODUCTION

When looking at the EC Treaty's provisions on external relations, the tirst thing to
notice is that no Article of the EC Treaty, as opposed to the Euratom Treaty, is
drafted in such a way as to confer a geneml competence upon Community
institutions to enter into external relations. On the contrary, it is recognized that
Community institutions have no free choice of the means for the fullilment of the
purposes of the Treaty"', and that each institution shaH act within the limits of the
competence conferred upon it by the Treaty's. This is also contirmed hy the wording
of Article 228 which stipulates that the institutions shaH act internationaHy [wllzere
this TreaJy providesfor tlze conclusion ofagreements berween the Community and or
more States or intemational organisations.

As mentioned previously, in the field of inland transport no provisions in the EEC
Treaty are directed at international relations with non-Member States or international
organisations, and neither the SEA nor the TEU have changed this situation.
Likewise, it is up to the Council to decide whether appropriate provisions May he
laid down for sea and air tran~'jJort'6. For this reason, under the old doctrine based
on the theory of 'compétence d'attribution', it was possible to conclude that the
Community's external relations in the field of (air) transport would only be possible
on the basis of a Decision by the Council under Article 235'7.

'3 Only Article 201 has been arnendcd bv the SEA.
Sol Article 3b of the TEU states: [tJhe 'Communily .l'hall oct wilhin the Iimils of the power.l·
conferred upon il by this Treaty and ofthe objectives to iltherein. .
's Article 4 ofthe EC Treal\'.
'6 See infra note 34 and ac~mpanying tex!.
'7 Or if States, having adoptcd a common position, negotiate and conclude an agreement with
third States on behalf of the Community, see A. Lowenstein, European Air Law: Toward a
New System o.f/nternationa/ Air Transport Regulation (Baden-Baden: Nomos, 1991) at 126;
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Il)

Nevertheless, three important changes suhsequently took place: (i) the ECJ rapidly
came to the conclusion that there is not only explicit extemal competence but also
implicit extemal competence and that the European Communities have implicit
extemal competence in the area of transport (including sea and air transport) (ii) tlle
European Communities have used their explicit extemal competence to conclude
agreements establishing an association which include (air) transport within their
scope (iii) the TEU has granted treaty-making competence to the European
Communities in the areas of the trans-European transport network.

Consequently, under EC Treaty provisions, there are currently three possibilities
upon which to found the European Communities' extemal competence in the field of
(air) transport".

The first is to found extemal competence in the field of (air) transport on the theory
of implicit extemal competence as developed by the ECJ89

•

The second is to rely on the Treaty provisions explicitly granting extemal
competence. This could be done either by attaching the matter of (air) transport to a
matter which benefits From an explicit grant of extemal competence90 or by relying
on the TEU stipulations on the extemal competence of the European Communities in
the field of the trans-European transport network.

The third is to rely on Article 235 of the EC Treaty.

In order to examine the EC Treaty's provisions on the European Community's
extemal competence the following procedure will be used.

The first question to be examined is whether treaty-making competence is explicitly
mentioned (explicit extemal competence) or whether it has to be implied From a

C. Vedder. Kommentar ZlIm EWG-Vertrag (Germany: Grabitz, 1987) and infra note 29~ and
accompanying tcxt.
" For two othcr possibilities undcr Communitv sccondary legislation upon which to found the
Community'~ extemal competence in the field of (air) transport, see infra note 207 and
accompanying text.
89 This possibility is to be examined also in the next section dcaling with the external
competence of the European Community as provided by Community secondary legislation, see
infra note 206.
90 As will be secn belo\\', this possibility has already becn used in the fields of the Agreements
cstablishing an association. This is also what the Commission intends to do when c1aiming that
the legal basis for external relations in air transport is Article 113 of the Common Commercial
Policy, sec Proposai for a Coulleil Decision on a consultation and authorization procedure for
agreements conecming commercial aviation relations betwecn Member States and third
countries. COM(90) 17 final of 23.2.1990 [hereinafter Communication of 23 February 19901;
Air transport relations with third countrics, Communication from the Commission to the
CouneiL COM(92)'434 final of21.10.1992 [hereinafter Communication of21 October 19921.
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Treaty provision which does not contain a specifie clause to this end (implicit
external competence) will he examined,

Secondly, it will he necessary to examine the nature of the Communities' (cxternal)
competence, and more precisely whether Memher States still have (external)
competence in relation to a particular matter.

Thirdly, the procedure under which the Communities are competent to conduct their
externat relations will be examined.

(8) TREATY MAKING COMPETENCE

(i) Explicit external competence"

(a) Common Commercial Policy'"

The Common Commercial Policy (CCP) is the policy according to which the
Community conducts its formaI commercial relations with third countries"'.

Article 3(h) of the EEC Treaty provides that for the purpose set out in Article 2, the
activities of the Community are to include a CCP.

Article 113, by stating: fwJhere agreements with one or more States or international
organisations need to be negotiated. the Commission shall make recommendations to

the Council. which shall authonze the Commission to open the necessary
negotiations establishes explicitly that the European Community has treaty-making
competence in the field of the CCP.

There are many things to be said about the European Communities' externat
competence in the field of the CCP. Only three problems which are of major
importance for the question of the externat competence of the Community in the
field of air transport will be examined.

The first problem relates to the question of whether the Community is competent to
act in extemal commercial mallers before having developed the internaI market.

The second problem relates to the matter covered by the concept of CCP.

The third problem relates to the applicability of Article 113 to air transport.

Community competence to act in external commercial matters

., Sometimes aIso refcrrcd ta as express competence.
• 2 Sinee the TEU, provisions relating to the CCP arc containcd in Part Thrcc, Tille VII (Articles
110, 112, 113, 115).
'3 Lord Hailsham ofSt. Mal)'lebone, supra note 1at 505.
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[n Case 1/75').1, the Court said that a Common Po[icy is in fact made up by the
comhination and interaction of internaI and external measures, without priority
heing taken hy one over the others. Sometimes agreements are concluded in the
execution of a policy fixed in advance, sometimes that policy is defined by the
agreement~ themselves. The CCP is ahove ail the outcome of a progressive
development hased upon specific measures which do not necessarily presuppose, by
the fact that they are Iinked to the tield of a CCP, the existence of a large body of
rules, but combine gradually to form that body"'. This is of importance for the
external competence of the Community in the field of air transport, hecause an
argument often encoumered against such competence is that the Community must
first develop an internaI air transport policy before starting to seek externai
competence in air transport matters.

Matters covered hy the concept of CCP

[n Case 1175 the Court held that the concept of CCP is the same whether it is
applied in the context of the international action of a State or that of the
Community. Once the central purpose of the agreement is determined to fall within
an area of Community competence, the fact that it has links with other issues does
not take it out of that area. In Case 117896 the Court stated that Article 113
empowers the Community to formulate a commercial policy based on uni/ami
principles and that the Community shouid be able to apply any other process
intended to regulate extemal trade thus showing that the question of external trade
must be governed from a broad point of view97

•

For many years the Commission has argued in favour of a broad scope of
application of the CCP.

The Commission first argued that the scope of application of the CCP shaH be
determined in accordance with an 'instrumental approach'. Under this approach, any
measure which uses the instruments of the CCP, in particular the one enumerated in
Article 113, is part of lite CCp...

With the decision taken at the meeting at Punta deI Este (in Uruguay), on 20
September 1986, to include trade in services within the Uruguay Round of

... Case 1175, Understanding on Local Cost Standard, Opinion of 11 November [975, [1975]
ECR 1355, [1976]1 CMLR 85, ECJ.
9' Lord Hailsham ofSt. Marylebone, supra note 1at 507.
96 Case 1178, International Agreement on Natura1 Rubber, Opinion of 4 Oetober 1979, [1979]
ECR2871, [1979)3 CMLR639, ECJ.
97 Case 1178, ibid. para. 45. Sec also Case 8173, Massey Ferguson, Judgement of 12 July 1973,
11973), ECR 857, ECJ.
9S P. Demaret. 'Les compétences implicites de la Communauté européenne' (1986) 45 Collège
d'Europe at 4.
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Multilateral Trade Negotiations, the Commission has argued that any measure
related to trade in services is part of the CCP.

During the negotiations for the TEU, the Commission proposed the replacement of
the term CCP with the term External Economie Policy"> and the inclusion within the
scope of the External Economie Policy of ail commercial and economic measures
relating to trade in goods and services, including trade in air transport services"".
This suggestion, as weil as otherslOl

, has been rejected by a majority of delegations,
mainly because they l'car that services such as transport will l'ail within the scope of
the CCp IO

'.

Following this rejection two important and related events have taken place.

On 15 December 1993, the Final Act Embodying the Results of the Uruguay Round
was completedlo3 . The Final Act includes the General Agreement on Tariffs and
Trade (GATT) and the General Agreement on Trade in Services (GATS) and
contains the framework for the Iiberalization of international trade in a large number
of services, including certain aspects of air transport servicesll>l.

The second event is the signing in Marrakesh on 15 April 1994 of GATT and GATS
by the 125 contracting parties and by the President of the Council and
Commissionlos.

Member States have, however, argued that the European Community has no
exclusive competence to adopt the Final Act inasmuch as it relates to trade in
services and intellectual property rights. The Commission has asked the ECJ to give
an opinion on this question, The ECJ has given its opinion on 15 novembre 1994
and decided that trade in services and intellectual property rights are not matlers of
exclusive Community competence and therefore that both the Community and the
Member States should adopt the Final Act so long as it relates to such matlers. This

99 Ineluding the Common Foreign and Seeurity Poliey (CFSP), the External Economie Poliey
and the Development Poliey.
100 Sec the Working Paper ofthe Commission datcd 27.2.1991 lunpublishcd).
101 The suggestions to include ,vithin the seope of the External Economie Poliey of only those
services Iinkcd to trade of goods or to include some services and to cxclude others such as
transport have also becn rejeetcd, J. Cloos, Le traité de Maastricht (Brussels, Bruylant, 1993)
at 341.
lm The delegations also rejeeted this suggestion beeause they preferrcd to adopt a three pillar
structure for the Union, instcad of a unilary structure as proposcd by the Commission, see
supra note 77 and aeeompanying tex!.
103 GATT Doc. MTN. TNC/WIFA.[Hereinafter the Final Act).
104 Sec infra note 629 and aeeompanying tex!.
lOS Together \\lth the agreement establishing the World Trade Organisation (WTO) whieh
should replace the GATT Secretariat as from 1January 1995 and an agreement on 1ntelleetual
Property Rights.
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mling seems to exclude the possibility of attaching the matter of (air) transport to
the CCP.

Applicability of Article 113 to air transport.

Theie are two basic ways to view this applicability.

Firstly, sorne writers hold that Article 113 is c1early one of the general mies of the
Treaty and it therefore applies automatically to air transport"l6. The next question is:
what are the consequences of the obligation upon the Council not to contradict or
ignore Article 113 when it legislates in air transport matters'! Indeed, Article 113 is
merely a legal basis for action and therefore a mie of procedure which has no
substantive normative value, and is therefore to be distinguished clearly l'rom a
general rule of the Treaty in the sense in which the Court used the term in Case
16717310

'. Nevertheless, one could argue that the substance of Article 113 is to
establish Community competence for commercial relations with third countries and
that Article 84(2) cannot be used to change that situation. It seems to us that this
argument is valid but that it is difficult to draw a dividing line between two different
situations: a situation, such as the present one, where Article 84(2) is rarely used to
establish Community external competence in air transport and a theoretical situation
where Article 84(2) is used to exclude or to withdraw Community external
competence in air transport, in contradiction of the substance of Article 113. This
relates to the difficult problem of determining when a general mie of the EEC
Treaty has not been respected, when the general aims of the mie are contradicted or
when the substance of the rule is contradicted.

The second way to conceive this applicability is to consider that air transport is
included within the scope of Article 113. This question, to sorne extent, is separate
l'rom the question of the scope of application of the CCP. Indeed, the fact that trade
in services is included within the scope of the CCP does not automatically mean that
ail economic activities relating to air transport are covered by the notion of a CCP in
Article 113 IOM

• The question of what aspects of air transport are included in the scope
of Article 113 depends on the interpretation of Article 113. There are three
recognized method for the interpretation of a provision of Community law: a textual
interpretation; a systematic interpretation and a teleological interpretationlO9

•

106 F. Socrensen, 'Presentation to the ICAO World-Wide Air Transport Colloquium', Montreal,
1992, WATC-2.ll, 7/4/92. For the application of the general rules of the Trcaty, see supra
note 35 and accompanying tex!.
ID' P. J. Slol, P. D. Dagtoglou, supra note 26 at 144.
10M P. Pescatore, La politique commerciale, (Brussels: Ganshof van der Meersch, W.J. Les
Nouvelles-Droit des Communautés européennes) No 1631 at 2229.
109 A. Lowenstein, supra note 87 at 113-115.
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A textuai or gmmmatical interpretation of Article 113 dues not give inlilrmation
about it~ exact scope since Article 113 contains only a non exhaustive enumeration
of the possible fields to be covered by the CCP"o.

A systematic interpretation seeks to explore the meaning of a provision as it arises
from its situation and context within the system of a Iegal text'''. The TEU has
grouped the former Parts Two and Three of the EEC Treaty into Part Three. Part
Three, entitled Community Policies. includes, in particular. provisions which are, as
mentioned previously, general mies of the Treaty, and other mies which might be
viewed as having special characteristics, among which are three Community
Common Policies: Agriculture, Transport, and Commercial.

Two extreme positions can be distinguished among writers who have used the
systematic method of interpretation.

On the one extreme, sorne writers rely on the fact that Part Three of the TEU
includes provisions which are geneml mies of the Treatym. They argue that ail the
provisions of Part Three must be viewed as geneml mies applicable to ail economic
activities covered by the TEU. Since there is a need for a geneml legal basis of
competence for externat relations, ail these economic activities are covered by the
notion of a CCP in Article 113 of the EC Treaty. In the field of (air) tran~'Port this
includes the economic activities which are excluded by Article 61 (1) l'rom the
provisions of the Title. relating to transport and the economic activities which are
included in the provisions of the Title relating to transport, and in appropriate
provisions laid down by the Council.

On the other extreme, sorne writers rely on the fact that the Treaty has conceived
the three Community Policies on the same level and as each constituting a sepamte
and independent Common Policy. On this basis they have concluded that the three
Common Policies have special chamcteristics1l3

• Consequently, they hold that it is
impossible to submit the CTP to the CCP, and that transport, including air
transport, is not covered by the notion of a CCP in Article 113.

Under a teleological interpretation of Article 113, one must refer to the aims of the
Treaty. Since pam. 6 of the Preamble to the Treaty underlines the desire of the
contracting parties to abolish progressively, by means of a CCP, the restrictions on

110 TItis bas becn eonfirrned by the ECJ in Case 8173, supra note 97 and in Case 41176,
Suzanne Criel née Donekerwolke and Henri Sehou v. Procureur de la République au Tribunal
de Grande Instance de Lille, Preliminary Ruling of 15 Deeember 1976, (19761 ECR 1921,
p97612 CMLR 535, ECJ.
Il A. Lowenstein. supra note 87 at 114.

112 H. Van der Groben ct al, Kommentar zlIm EWG-Vertrag Vorb. a Zll Article 113 bis 116,
3rd cd. (Nomos: Baden Baden 1983).
113 J. Mégret ct ais, Le droit de la Commllnalllé ellropéenne. Commentaire dll Trallé et des
textes pris pOlir son application (Brussels: Bruylant, 1981).
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international trdde, and since the contracting parties to the TEU have made c1ear
their desire to assert the identity of the European Union on the international scene".l,
one could argue that any activity which favour the realization of such wishes would
fall under the CCP and entille the Community to act on the basis of Article 113 111

•

Consequently, provided that the Commission can prove that Community action in
the field of external relations in air transport will be beneficial for the abolition of
restrictions in international trade and for asserting the identity of the Community on
the international scene, one could consider that Article 113 is a legal basis for the
Community's external competence in (air) transport.

ln conclusion, the question of the applicability of Article 113 to air transport is a
very complex issue to which there is still no c1ear solution.

The Commission's position regarding this is as follows; on the one hand, the
Commission does not rule out the importance of the special characteristics of
transport, but on the other hand it considers that it is Article 113 which is the legal
basis for the Community's external competence in trade in services, including trade
in air transport services. According to the Commission, a distinction has therefore to
be made between two categories of measures"6

• Measures on market access,
capacity, tariffs and associated measures concerning trade in services are referred to
as 'commercial measures'. 'Commercial measures', insofar as they constitute the
regulation of international trade in transport services, should be based on Article
113. From the Commission's point of view it is not entirely c1ear whether the
econoinic activities which relate to transport, but which are excluded by Article 61
from the Tille relating to tran~ll0rt, are considered as 'commercial measures'. Ali
other measures, which may form part of a transport agreement with third countries
and which cannot be considered as commercial measures, e.g. measures aimed at
the harmonization of condition for competition in social, environmental, technical
and safety fields, and measures concerning infrastructure problems should be based
on Article 75 or 84(2) of the EC Treaty. In this latter case, the Community's
external competence depends on the result of the application of the case law of the
ECJ with regard to implicit external competencell7

•

There is very strong opposition to the Commission's position from the Council, the
European Parliament"8 and probably the majority of writers1l9

•

11' Article Bofthe TEU.
115 A. Lowenstein, supra note 87 at 115.
116 J. Erdmenger, 'The E:\1emal Dimension of the EC Common Transport Poliey'(1992) 4
Revue pour L'étude Scientifique des Transports at 426: Communication of 23 February 1990,
supra note 90.
117 Sec infra note 121 and aeeompanying text.
118 For the position of the European Parliament, sec infra note 3~9 and aeeompanying tex!.
119 From ail this widesprcad eriticism it is sufficicnt to mention that, in the opinion of sorne
writers, it would be extremely diffieult to disentangle the purely commercial aspects of the CTP
from its other aspects, and this would lead to demarcation disputes.
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The legal service of the Council has made c1ear, in the context of the EEC-Norway
Sweden Air Transport Agreement (ATA)'lO, that the legal hasis for such an
agreement is Article 84(2). The legal service argues that the choice of the legal hasis
of a legislative proposai does not depend only on the ohjectives and the aims of
Community institutions hut also on neutral element~ susceptihle to judicial control
by the ECJ. Over and above these element~ is the content and the purpose of the
proposed legislative measure. Since the content and purpose of the EEC-Norway
Sweden ATA is to extend the freedom to provide air transport services to Norway
and Sweden and since Article 61 (1) states that the freedom to provide service.~ in the
field of transport shall be governed by the provisions of the TitIe relating to
transport, the legal service of the Council concludes that Article 84(2) is the proper
legal basis fOi the conclusion of the EEC-Norway-Sweden ATA.

Given this situation the opinion of the ECJ on 15 novembre 1994 is of great
importance. The Court made c1ear that Article 113 is not the proper legal hasis for
the conclusion of international (air) transport agreements and that the proper legal
basis for the conclusion of such agreements is to be found in the Tran.~port Title.

(b) Trans-European networks

The TEU stipulates: [tihe Community may decide to cooperate lVith third countries
to promote projects of mutual interest and to ensure the inter-operability of
netIVorks'21. As it will be seen in detail later on, this explicit legal hasis for external
competence is currentIy used by the Community to undertake external relations with
EFTA and Central and Eastern European countries in the field of trans-European
transport networks,n.

(c) Agreements establislùng an association

Article 238'~ states that:

[tihe Community may conclude lVith one or more States or intemational
organisations agreements establishing an association involving reciprocal rights and
obligations. common action and special procedure.

Unlike Article 113, no matter is specified for agreement~ concluded under Article
238. Therefore Article 238 must be regarded as a kind of catch-ail Article which
groups together ail the Community's competence existing under the Treaty in the
internaI field and bearing on the area of external relations l

2-l. Since the political

120 For the content ofthis agreement, sec note 512, and accompanying le,,!.
'2' Article 129 C3.
ln Sec infra note 471 and accompanying le,,!.
ln As amended bv the TEU.
124 P. Desmarel, ;upra noIe 98 at 8.
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implications attached to the use of this Article are still important':5 the Community
has, in the past, made Iittle use of Article 238. Nevertheless, this Article has
recently been used to conclude the European Economie Area Agreement (EEA
Agreement) establishing an association with the EFTA countries members of the
EEA Agreement :rnd a series of Europe Agreements with individual Central and
Eastern European countries. These agreements of major economic importance
include air transport within their scope"·.

(H) Implicit external competencel21

(a) Foundation

The concept of implicit external competence has been developed by the ECJ in Case
22170, in Joined Cases 3, 4, 6176 and in Case 1176.

ln Case 22170"8 the Council has contended that since the Community only has such
competence as been conferred on it, competence to enter into agreements with third
countries cannot be assumed in the absence of an express provision in the Treaty.
More particularly, according to the Council, Article 75 of the EEC Treaty relates
only to measures internai to the Community and cannot be interpreted as authorizing
the conclusion of international agreements.

The Court did not agree with the Council's contention and said that the competence
to enter into international agreements arose not only from an express conferrnent by
the Treaty':!9 but may equaIly derive from other provisions of the Treaty and from
measures adopted, within the framework of those provisions, by the institutions of
the Community. This was the tirst time the Court has ruled in favour of implicit
external competence.

It seems that in Case 22170 the Court has ruled in favour of implicit externaI
competence, because of the need to preserve the integrity of the competence the
Community has exercised and to ensure a uniform application of the objectives of
the EEC Treaty. Consequently, the Court made c1ear that implicit external
competence is conferred only to the extent (internai) Community rules are
promulgated in order to allain the objectives of the Treaty. To this extent, when the
Community adopts internai rules in a particular matter, it automaticaIly acquires the

1:5 K. H Hendr)', 'International Agreements and the EEC: the Praetical Implications of a
Constitutional Confliet' (I980) Lloyd's Maritime and Commercial Law at 121.
,~. See infra note 477 and 485 and aeeompanying tex!.
m Also callcd implicd or virtual competence.
'" The issue in titis so-callcd ERTA Case, dcaling direetly with transport matters, was whether
the power to negotiate and conelude a European Agreement concerning the work of crcws of
vehicles engagcd in international rood transport was vestcd in the Community or in the Member
States, Case 22170, see supra note 30.
'''' As is the case \Vith Articles 113 and 228 ofthe EC Trcaty.
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competence to enter into external relations in respect of the same matter. This is
called the doctrine of pardllelism of competence or the so-called ERTA doctrine.

Since Case 22170 the issue has been not whether there can be implicit external
competence, but in what circumstances such competence exist~.

In Joined Cases 3, 4, 617613°, the Court has not founded implicit external
competence on the previous exercise of internai competence. On the contrary, the
Court considered that the competence of the Community to act externally in the
matter derived from the fuct that the Community has at it~ disposai, on the internai
level, competence to take measures similar to those that it might take externallyLII .

This Case has lead to Case 1176'" where the mere existence of internai competence
regarding commercial trafflc on the Rhine was held to be sufticient to confer
Community competence in regard to an international agreement which reduced the
number of carriers and compensated those adversely affected.

In these two latter Cases the foundation of the Community's powers to act externally
is not so much rooted in the need to preserve the integrity of the competence the
Community has exercised but derives rather from the fact that an external action on
the part of the Community is necessary for the attainment of one of the objectives of
the Community. This latter ruling gives to the Community a more far-reaching
implicit external competence than under the so-called ERTA doctrine.

(b) Conditions for the Community implicit external competence

According to Case 22170 the conditions for the Community's implicit external
competence are as follows:

the Community must act to implement a Common Policy envisaged by
Article 3 of the EEC Treaty.
the Community must have promulgated provisions laying down common
rules, whatever form they may take133

•

According to Case 1176 the conditions are the following:

130 Joincd Cases 3, 4, 6176, Officier van Justitie v. Kramer, Preliminary Ruling of 14 July 1976,
[197612 CMLR 440, ECJ. The issue in this Case was participation in the North-East Atlantic
Fisherics Convention subsequent to Community action on fisheries and conservation, tlle
subject ofthe Convention.
131 Point 33, Joincd Case 3, 4, and 6176, ibid.
m Case 1176, Draft Agreement cstablishing a European laying-up fund for inland waterway
vcsscls, Opinion of26 April 1977, [1977] ECR 741,2 CMLR 279, ECJ.
133 Sorne writers consider that the Community mcasure must be a Couneil Regulation. This
opinion secms in contradiction with the Court ruling in the Case 22170, aecording to whieh the
Community rneasure can be of whateverform, sec supra note 30.
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the existence of internai competence to realize pre-determined objectives.
the necessity for an action by the Community.

It should he noted that according to Case 1176 the only paramount condition is the
necessity for a Community action. There is a difference between the necessity for an
action and the opportunity for such an action. These two notions differ in their
nature and in their consequenceslJ.l. The requirement of the necessity for a
Community action is of a legal nature, while the appreciation of the opportunity for
a Community action is only political. The consequences are also different; while the
conclusion that there is a necessity for a Community action implies an attribution of
competence to the Community, the conclusion that it is opportune to undertake a
Community action has no influence on the legal competence of the Communityl3S.

(iii) Article 235

Substantial, if indeterminate, scope for the Community's external competence arises
from Article 235, by which the Council may take appropriate measures if action by
the Community should prove necessary to attain, in the course of the operation of
the common market, one of the objectives of the EEC Treaty, and this Treaty has
not provided the necessary powers. The scope of Article 235 is wider that the scope
of the European Community's external competence as determined by the: theory of
implicit external competence, since there is no requirement for the existence of
internaI competence to realise the determined objectivesl36

• Article 235 has provided
the basis of competence in particular for a series of wide-ranging, non-preferential
Community cooperation Treaties concluded with third countries137

•

(c) Ni\TIJRE OF COMMUNITY COMPETENCE

The first question is the nature of the Community competence in relation with a
particular matter and whether Member States still have (external) competence in
relation to such matter.

With respect to the CCP, in Case 41176, the Court established that the whole field
of commercial policy falls within the exclusive competence of the Communityll8.

IJ.l P. Demarct, supra note 98 at 28.
BS P. Demarct, ibid. at 28.
116 Sec generally F. Tsehofen, 'Article 235 of the Trcaty Establishing the European Economie
Community: Potential Confliets betwccn the Dynamies of Lawmaking in the Cornmunity and
National Constitutional Principles', (1991) 12 Michigan Journal of International Law 471; P.
Dernarct, supra note 98 at 30.
137 Brazil, Canada, India, Yernen and groups of eountries sueh as ASEAN and the Andean
Pact. sec infra notes 638 and 639.
118 Case 41176. supra note 109. Sec a1so Case 1178, supra note 96.
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This means that the Community is immediately and delinitively cumpctent"·'. 11 is uf
no importance whether the Community has exercised its competence ur nut"".

With regard to the trans-European networks it seems. l'rom the wording of thc
TEU"', that the competence of the Community is a joint competence''', that is tu
say that the competence of the Community must he shared with Memher States. and
that the Community and the Memher States remain always free to act in their
particular areas of competence. In respect of the trans-European transpurt networks
this means that both the Community and the Memher States are competent to
cooperate with third countries to promote projecl~ of mutual interest and to ensure
the inter-operability of networks.

With regard to agreements establishing an association, such agreements emanate
from the exclusive competence of the Community despite the predominant pusitiun
of the Council in the negotiation of these agreements'·).

The CTP envisaged hy the EEC Treaty rests on a system of concurrent
competence'''. This means that the Community is not immediately and detinitively
competent, that is to say that unless the Community has exercised il~ competence in
a particular area hy means of secondary legislation, the Memher States remain free
to act.

The second question is this: when exclusive or concurrent (external) competence
exists 'for the Community, do Memher States still have competence, and if so, in
which particular matters'?

Three different periods can he distinguished.

It is probably Case 22170, dealing with transport matters, which tirst made it c1ear
that the Community's (implicit) external competence excludes the Memher States l

.'.

In Case 22170 the Court stated that since the issue falls within the scope of already

119 Therefore when the Community has exereised its competence, the competence of Member
States is only conceivable if the Community transfers its competence back to the Member
States, K. Lenaert, 'Les répercusions des compétences de la Communauté européenne sur les
compétences externes des Etats membres ct la question de 'preemption' (1986) 45 Collège
d'Europe at 41. In this respect sec Article 115 of the EEC Trcaty.
''''' K. Lenaert ibid. at 41.
14' The provi~ions of the TEU on the trans-European networks often refer to the need for a
collaboration betwecn the Communitv and the Membcr States, sec Article 129 b( 1), 122 c( 1)
third indent and (2), 129 d(2).
'42 M. Waelbrouck ct al., Le droit de la Communaulé européenne (Brussels: Bruylant, 1981)
at 103.
'.3 D. Lasok, J.W. Bridge, Law and lnsli/lllions oflhe European Communilies, 4 cd. (London:
Butterworth, 1987).
,.. Also callcd parallel competence.
,., Case 22170, sec supra note 30.
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promulgated Community rules, the Community has heen empowered ta negoùate
and conclude the agreement and such powers preclude the possihility of concurrent
competence on 'he part of Member States. It should be noted that the already
promulgated C" lTIunity mie was in fact Council Regulaùon (EEC) No 543/69
providing an explicit grant of external competence to the Community under Article
3 of the said regulaùon which states: ft/he Communiry shall enter into any
negOliations with third countries which may praye necessary for the purpose of
implementing this regulation. One might wonder whether the court ruling would
have been the same if there were no such explicit grant of external competence as it
is currently the case for secondary Community Iegislaùon on air transport.

In Case 22/70, the Court spoke as if the Community's external competence
precluded acùon by Member States where that affected the rules adopted by the
Community'J6. Consequently, external (implicit) competence excludes Member
States insofar as internai competence has become exclusive by reason of the
Community exercise of itl4'. In fact external (implicit) competence excludes Member
States by the fact that the Member States parùcipation would not be compatible with
the subsequent implementation of the agreement by the CommunityI4'.

In Case 1/78 a narrower doctrine was enunciated: the freedom of action of Member
States is constrained insofar as is necessary to protect a policy which the Community
has developed or might develop in the area in question149~ Consequently, Member
States may only conclude international Treaties in areas other that of the
Community.

The ECJ has since relaxed its previous case law.

1.16 Lord Hailsham of St. Marylebone, supra note 1 at 484: J, Stccnbergen. 'The Common
Commercial Policv' (1980) 17 CMLR at 233.
14'It should be noicd that the failure of the Counci1 to agrcc docs not restore the competence of
Member States, J. Temple Lang, 'The Constitutional Principles governing Community
Legislation" (1980) 40 Northern Ireland Legal Quarterly 227.
148 This has bccn confirmcd by Case 41176 dcaling \,;th commercial matters, where the Court
stated tha!, since full responsibility in the matter of common policy was transferrcd to the
Communil)', mcasurcs of commercial poliey of a national chamcter arc only permissible after
the end of the transitional period by virtue of specifie authorization by the Communil)', sec
supra notenO. .
149 Case 1178 conflicts with Case 1175, supra notes 92 and 94. In Case 1175 the Court said that
Member State participation is excludcd even if the obligations and financial burdens inherent in
the execution of the agreement envisagcd arc borne directly by the Member States. whereas in
Case 1178 the Member States could share competence \\;th the Communil)' ifthey financed the
contribution directly rather than via the Communil)' budget, sec J. Stccnbergen. supra note 146
al 233.
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[n Case 104/80 the Coun decided that the implementation of commercial (XJlicy
agreements may he effected hy Memher States according to the state of the
Community liiW on the suhject concerned'<O.

ln Case 59/84 the Coun decided that the full application of the princip[e of tTee
movement to goods imponed from non-Memher countries is conditional u(XJn the
estahlishment of a CCP, hased, in accordance with Article 113, on uniform
principles. Since there is not yet complete uniformity as regards conditions for the
imponation of the products, in point of fact textile products, originating in third
countries, the Coun decided that the Commission has the power. under Article [15.
to authorize Member States to take, with respect of these producl~, protective
measures to prevent deflections of trade or economic difficulties, and specitically to
make the impon of these products subject to the grant of a [icence'''.

In Case 174/84, the Coun decided that, a[though Article 113 of the EEC Treaty
prohibits the general exclusion of cenain products from the tie[d of application of
the CCP, the Council may nevenheless, in the exercise of the discretion which it
enjoys in economic matters of such complexity, provisionally exclude cenain
products, in point of fact crude oi!, from the'Commission's rules on expons. Such
an exclusion was specitically permissib[e in the case of crude oi!, in view of the
international commitments entered into by cenain Member States and taking into
account the particular characteristics of that product, which is of vital imponance
for the economy of a State and for the functioning of its institutions and public
services'S!.

In conclusion, It IS Imponant to note the complexity of the prob[em and the
evo[ution of the case [aw of the ECJ. The ECJ has recently favoured a freer
interpretation of the exclusive nature of the Community competence in the tie[d of
the CCP. Because of this evo[ution, it might be [ess difficult for Member States to
admit that the scope of the CCP includes trade in services, including air transport
services and that the Community has exclusive external competence in these areas.
Indeed, under the recent case law of the ECJ the Commission might authorize
Member States to take cenain protective measures in the tie[d of international trade
in air transport services or, even, the Council might use its discretionary powers to
exclude cenain aspects of such trade from the Commission's ru[es.

(D) PROCEDURE

ISO Sec Case [04/8[, Kupferberg HauplZollamt Mainz v. CA Kupferberg & Cie KG a.A.,
Prcliminary Ruling 01'26 Oetober [982. [1982] ECR 364[ at 3659.1 CMLR [, ECJ.
ISI Case 59/84, Tezi Textie[ BV v. Commission of the European Communities, Judgement of 5
mareh 1986, [[986) ECR 887, ECJ: sec a[so Case 242/84, Tezi BV v. Minister for Economie
Affairs, Prcliminary RuHng 01'5 Mareh 1986, [1987] ECR 93, ECJ.

'S! Case 174/84, Bu[k Oil (Zug) AG V. Sun International Limitcd and Sun Oil Trading
Company, Preliminary RuHng of 18 Februar)' 1986, (1986) ECR 559, ECJ.
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(i) Article 228

As mentioned previously, during the TEU negotiations, the Commission proposai to
integrate ail external polieies of the European Union within a single Chapter was
rejected'". It was agreed, however, to have a common procedure in the field of
Community competence, lor the negotiation and the conclusion of agreements
between the Community and one or more States or international organisations'~.

This common procedure is provided by Article 228 of the TEU.

According to Article 228, the Commission shaH make recommendations to the
Couneil, which shall authorize the Commission to open the necessary negotiations.
Agreements are to be negotiated by the Commission, in consultation with speeial
committees appointed by the Couneillss and within the framework of the directives
the Council may issue il. Agreements are to be concluded by the Council, on a
proposai from the Commission, except when such power has been vested in the
Commission.

The Council shaH act on a qualified majority except when the agreement covers a
field for which unanimity is requiredfor the adoption ofintemal rules.

This means, with regard to the areas where the Community's external competence
includes (air) transport within its scope, that the Council shaH always act by a
gualified majority except in the foHowing cases where unanimity will be required:

for the adoption of international agreements in the field of (air) transport
when the conditions provided in Article 75(3) are mees••

for the adoption, on a second reading, of international agreements in the field
of (air) transport when the European Parliament has rejected the Council's
common position.

in certain eircumstancesll7 for the Council to adopt the Community guidelines
referred to in Article l29c(l) with the idea of identifying projects of common
interest in third countries in the field of trans-European (transport) networks.

Il) Sec supra note 101 and accompanying text.
I~ Ibid.
Ils ln the field of the CCP the commitlec to referrcd to is the 113 Commitlee (ealled after the
relevant Article of the EEC Treaty). ln the field of air transport the Commission has proposed
the creation ofan .Ad Hoc Aviation Commitlce' to assis! the Couneil and the Commission, sce
Communication of21 October 1992, supra note 90 at para 60 and 64.
116 Sec supra note 34 and accompanying text.
117 When the Europcan Parliament has rejectcd the Council's position.
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in certain circumstances'" for the Council to adopt the other measures
provided for in Article 129c(1) for the adoption of international agreements
in the field of trans-European (transport) networks"·' .

for the Council to conclude an agreement establishing an association with one
or more States or international organisations1w.

As mentioned previouslyl61 according to the TEU the Council voting mie for
adopting external mies shaH be, in principle, the same as that required for the
adoption of internai mies. During the negotiation of the TEU it was decided to make
an exception to this principle because it was felt that the procedures referred to in
Article 189b and 189c were incompatible with the requirement, for the adoption of
external mies, of a quick and easy procedure.

Instead, the foHowing system was agreed upon: except for the agreement~ referred
to in Article 113(3)162 the European Parliament is always consulted before the
conclusion of international agreements by the Council. The European Parliament is
merely consulted even where the agreement covers an area for which the procedure
referred to in Articles 189b and l89c is applicable for the adoption of internai mies.

By derogation, agreements referred to in Article 238, agreements establishing a
specifie institutional framework by organizing cooperation procedures, agreement~

having important budgetary implications for the Community and agreement~

entailing the amendment of an act adopted under the procedure referred to in Article
189b shaH be concluded after the assent of the European Parliament has heen
obtained'63 .

This means, with regard to areas where the Community's external competence
includes (air) transport within their scope, the following.

For international (air) transport agreements the European Parliament is
merely consulted except where such agreements are of a kind requiring the
assent of the European Parliament"".

158 The Council must act unanimously on the arncndrncnts of the European Parliarnent on which
the Commission has delivercd a negative opinion, sec Article 189b(3) of the TEU.
159 In the field of trans-European networks the Community guidelin~s referred to in Article
129c(l) arc to be adopted according to the procedure rcferrcd to in Article 189b) white ail other
measures shaH be adopted in accordancc with the procedure referrcd to in Article 189c. In both
procedures special voting mies (absolute majority (Article 189b) or unanimity (Article 189c)
are provided when the Coundl is in opposition with the European Parliarnent.
160 Article 228(2) in fine.
161 Sec supra note 15band accompanying text.
162 Sec also infra note 16!l and aecompanying tcxt.
163 The Couneil and the European Parliarnent may, in urgent situations, agrec upon a time limit
for the assent.
\6ol Sec supra note 16'3 and accompanying text.
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For trans-European (transport) networks, any international agreement with
third countries will he concluded after fonsultation with the European
Parliament, except if such agreements are of a kind requiring the assent of
the European Parliament'6s. It should he mentioned that under the
procedure for the adoption of internai roles the European Parliament has
much stronger powers.

For association agreements Article 228 provides expressly that such
agreements need the assent of the European Parliament before heing
concluded by the Council'66.

Article 228 also provides for a special procedure to set up a time limit for the
European Parliament to deliver its opinion, and in the absence of an opinion within
that time limit, the Council may act. Likewise, a special procedure is laid down by
which the Council, the Commission or a Member State may oblain beforehand the
opinion of the ECJ as to whether a proposed agreement is compatible with the
provisions of the Treaty. The purpose of this latter special procedure is to avoid the
complications which would result from legal disputes concerning the compatibility
with the Treaty of international agreements binding on the Community. Where the
opinion of the Court of Justice is adverse, the agreement may come into force only
in accordance with the amendment procedures of the Treatyl67.

(ii) Cornmon Commercial Poliey

Exceptionally, Article 113 sets out a specifie procedure for agreements dealing with
trade matters, which involves the Commission making recommendations to the
Council, which shall authorize the Commission to open the necessary negotiations.

The Commission shall conduct these negotiations in consultation with a special
committee appointed by the Council and within the framework of such directives as
the Council may issue to itI6'. In the absence of other provisions in Article 113 the
provisions of Article 228 should apply. Although the Council has not been legally
obliged to consult the European Parliament since 1973 the European Parliament is
consulted on common commercial agreements in accordance with the 'Luns
Westerterp' proceduresl

". In addition, the Commission has stated that the Stuttgart

165 Ibid.
166 Such assent is obtained ifa simple majority of the European Parliarnent votes in favour.
167 Article Nof the TEU.
HI. Article 113(3) as arnended by the TEU. More details about this procedure are contained in
Couneil Dccision of 16 Deecmber 1969 on the progressive standardization of agreements
coneeming commercial relations between Member States and third countries and on the
ncgotiation ofCommunity agreements, OJ No L326 of29.12.1969 al 39.
109 D. Rogalla, C. Schweren, Der LI!frverkehr in der ElIropttischen Union (Baden-Baden:
Nomos. 1994) at 96. Under this procedure the Council inform the Parliarnent as a whole (as
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Declaration of 19 June 1983 requires the European Parliament to he consulted on ail
signiticant international agreements hy the Community, regardless of their legal
basis170.

The Council, in exercising ail the powers conferred upon it hy Article 113, shall act
by a qualified majority171.

(iii) Mixed agreements

The Euratom Treaty especially envisages 'mixed agreemenl~', i.e. where one or
more Member States are also parties to agreements or contrdcl~. The EUl"'dtom
Treaty provides that mixed agreements are not to enter into force until the
Commission has been notified, by ail the Member States concerned, that these
agreements had become applicable in accordance with nationallaws172

•

Mixed agreements are used, with increasing frequency, when the matter of the
agreement l'ails partly within the competence of the Community and part1y within
the competence of the Member States. In MOSt cases of double competence, hoth the
Community and the Member States take part in the negotiations and hecome parties
to the resuIting agreement. The Community will assume responsibility for the areas
of its competence and the Member States for theirsl73 .

Usually such techniques reflect a wish to avoid discussions on competence, and even
the question of whether or not Member States are entitled to participate is olten
settled on political rather than legal groundsl74.

c) Secondary Iegislation

The progress in the European Community's external competence in air transport is
represented by measures of secondary legislation adopted by the Council in air
transport matters, or in matters having air transport within their scope.
First the development of the European Community's (external) competence in air
transport will be examined, and then the present situation with respect to such
externat competence.

(1) Development ofEuropean Community competence in air transpon

opposed to its Committccs) of the content of the agreements after it has been signed but before
conclusion.
170 Dr. D. Rogalla, C. Schweren, ibid. at 96.
171 Article 113(4).
172 Article 102 ofthe Euratom Trcaty.
173 House of Lords, Select Committee on the European Community's 's External Aviation
Relations, supra note 34 al 8.
174 K. P. Hendry, supra note 126 at 124; Lord Hailsham of St. Marylebone, supra note 1 at
484.
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(A) INTRODUCTION

ln this section there will he an examination of the various projects and initiatives of
Community institutions which appear to have an impact on the Community's present
(externat) competence in air transport.

Ali these projects and initiatives have one thing in common: they show a wilIingness
to adopt a common approach to the prohlem of air transport. There has been,
however, an evolution: at the heginning the idea was to integrate air transport in
such a way that a single organisation, the Community, would be responsible for the
regulation and the supervision of ail aspects of air transport, including extra
Community air transport. In 1984, the Civil Aviation Memorandum No 2 launched
the idea of tirst integrating the intra-Community side of air transport. This idea,
which was endorsed by the Commission's White Paper of 14 June 1985 on the
Completion of the Internai Market, was very much followed with the consequence
that today, few aspects of extra-Community air transport are integrated at a
Community level.

(13) FIRSTlNITIATIVES

The tirst steps in Europe towards integration in civil aviation were undertaken as
early as 1934l7S

• After that, hut still before the conclusion of the EEC Treaty, in
1957, a few proposais regarding the organisation of European civil aviation were
suhmitted to the Council of EuropeI7

•• Following the conclusion of the EEC Treaty,

175 Some resolutions rcgarding civil aviation \Vere put forward by the 'Pan European Economie
Conference', sec (1934) IV Revue Aeronautique Internationale, 389.
17. Threc plans were submittcd to the Council of Europe: the 'Bonnefous' plan, the 'Vander
Kieft' plan and the 'Sforza' plan (the most umbitious), Sec (1951) XIV Revue Générale de l'Air,
359·372.
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the Commission and the European Parliament. prohahly motivated hy sorne
initiative from the private sector177

, in 1960-1961 put tilrward two documents on air
transpore'" which have not heen a great success.

(C) DOGMATIC COMMlJNITY l'ROJECTS

It was at the end of the period of transition of the EEC Treaty, in 1970, that the
Commission took a major initiative in the field of air transport.

In June 1970, the Commission transmitted to the Council a Communication
(presented officiany in the form of a Declaration) proposing a series of measures in
air transport. The intention of the Commission was to proceed rapidly to a complete
transfer of national authority in the air sector to the European institutions. The main
interest for us is that the Commission, at that time, proposed to integrate hoth the
intra and the extra-Community side of air transport, Indeed, among the series of
measures proposed it was mentioned that the Commission would examine with
Member States and airlines the traftic rights hetween Memher States and non
member countries as wen as international cooperation in aeronautical matters'~).

On 30 June 1972, the Commission submitted to the Council a proposai for a Council
Decision pertaining to the first element.~ of a common action in air transport'"". The
European Parliament gave its opinion on ·the Commission's proposai in the 'Noe
Report' 181. In this report, the European Parliament recommended that air transport
compétence should be transferred from Memher States to the Community, and that
cooperation regarding relations between airlines and third countries shan he
encouraged"~.

ln See in partieular the consortium SAS ereated by the Consortium Agreement of RFebruary
1951 betwecn three mother eompanics, Swcdish ABA, Danish DDL and Norwegian DNL and
the attempt in 1958 to ercate an European airline. to be known as 'Europair'. For more
information, see P. Haanappel. EEC Air Transport Policy and Regulalion. and their
Implications for North America, supra note 28; E. Du Pontaviee, J. Dutheil de la Rochère, G.
Miller, Trailé de droil aérien (Paris: Librairie générale de droit ct de Jurisprudence, 19R9) at
38ff; M. Follio\, Les voies ct moyens de l'évolution réglementaire du transport aérien en
Europe'(1986) 40 RFDA at 24.
178 Memorandum 51/61 of the Commission on the 'General Lines of a Common Transport
Policy' of 10 April 1961 and the Report 107 of Corniglion Molinierto, rapporteur to the
European Parliament. Sec also the Memorandum of the Council on 'The Applicability to
Transport of the Rules of Competition set out in the EEC Trcaty and on the Interpretation and
A"pplication of the Trcaty in Relation to Sca and Air Transport' of 12 November 1960.
1 E. E. Henrotte, supra note 41 at 198.
IHO Commission ProposaI for the development of intra- and extra-EEC air services and for the
coordination oftariffpolicies, Doc. COM(72), 675 final in OJ No L 110 of 1R.10.1972 at 6.;
A. Lowenstein. supra note 87 at 65.
IHI Noe Report, European Parliamcnt, Word Doc. 195172 of Sess 1972173 P. E. 30 at 24R;
Doc. PE 30.248 défDoc. 195172 and 328172.
182 Sec also European Parliament Resolution of 16 March 1973, OJ No C 19 of 12.4.1973 at
52.
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The Economie and Social Committee gave its opinion on the Commission's proposai
in the 'De Grave Report'Kl.' The Economie and Social Committee considered that
there was a need to develop a common policy regarding the relations with non
memher countries.

It is necessary to stress that the Commission's proposaI, the 'Noe Report' and the
'De Grave Report' denotes a dogmatic conception of the problems of aeronautics in
Europe and show an ignorance of the social consequences of the recommended
measures as weil as of their political and legal environment (in particular the
existence of international regulation in air transport),.... None of these initiatives
have led to concrete measures or have been weil accepted by the Member States. In
view of this failure, the Commission decided to cali upon the ECJ.

(D)TI-lE 1975 ACTIONPLANANDTI-lE 1976 COMMUNICATION

The Commission did not seek to benefit from the judgement of the ECJ in Case
173/731H5 but instead adopted a more tlexible and realistic approach by seeking the
collaboration of the governments and of the airlines1

'
6. While adopting this new

approach it is important to note that the Commission still proposed at that time to
integrate simultaneously the internai and the external side of Community air
transport.

The 1975 action plan\87 for the European aeronautical sector (or 'Spinelli Report')
established the principle that the Commission has, parallel to the implementation of
the general rules of the Treaty, to implement a CTP, on the basis of Article 84(2).
This policy would have two general objectives. The first would be, in close
cooperation with Member States and air carriers, to create a European air space
regulated at a Community level, and the second being the joint negotiation with non
member countries of, in particular, traffic rights'''. Among the actions to be
implemented the 'Spinelli Report' recommended that links should be set up with
international organisations such as International Civil Aviation Organisation (ICAO)
and the European Civil Aviation Conference (ECAC).

\83 'De Grave Report', publishcd on 27 February 1973, Doc. R/CESI75173.
1... E. E. Henrotte, supra note 41 at 202.
\85 Case 167173, sec supra note 35 and accompanying te),.1.
\86 E. E. Henrottc, supra note 41 at 202
1.7 The Action Program for the European Aeronautical Sector, Doc COM(75) 475 final of
1.10.1975. This action plan includcd a Communication from thc Commission and Iwo
proposais transmittcd to thc Council on 3 October 1975, Bulletin EC, suppl. 11175, OJ No C
265 of 19.11.1975.
18' E. E. Henrotte, supra note 41 at 204.
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The 1976 Communication (or 'Scarrascia-Mugnozza Report')"" added that relations
with ICAO and ECAC should be based on Article 229 of the EEC Treaty and
proposed an exchange of letters to this end.

On the basis of this more t1exible and realistic approach the Council decided, in
June 1977, to launch the process of applying the EEC Treaty to air transportl~'.

However, this process needed an impetus, which came from the Commission with
the Civil Aviation Memorandum No 1.

(E) T1-Œ CIVIL /\VI/\TION MEMORANDUM NO 1(1979 )1'>\

In this document the Commission sought to create a debate on the contents of a
Common Air Transport Policy (CATP) among the institutions of the Cornmunity,
and to propose certain specific actions in order to improve the scope for better air
transport services in Europe.

The Commission's approach was prudent: comparison with deregulation in the
United States was rejected and the proposed action had only a positive impact on air
carriers192

•

There were very few actions proposed in this Memorandum regarding action on air
transport externat relations. It was only mentioned that the Commission, which had
signed cooperation agreements with ECAC and Eurocontrol, would endeavour to
improve its cooperation with ICAO. In addition, the Commission announced its
intention to use the procedure laid down by Council Decision 80/50/EEC in the tield
of air transport questions to deal with international organisations and development~

in relations between Member States and third countries in air transport.

The Civil Aviation Memorandum No 1 was the subject of a relatively favourable
reception by the other Community institutions, the airlines and the users'
committees, but the labour unions and ICAO were more critical l

.'.

(F) 'n-Œ CIVIL AVIATION MEMOR/\NDUM NO 2 ( 1984)194

1119 SEC (76) 2466.
190 The Council askcd the Pennanent Representatives Committcc to croate a working party
specializing in air transport and initially instructcd it 10 draw up a Iist of priorilies. The
Member States took care to retain control of this group since it fulls within the competence of
the Council and not \vithin the competence of the Commission.
191 The Civil Aviation Memorandum No 1 (1979) 'Air Transport: A Community Approach',
COM(79) 311 final of06.7. 1979, Bulletin of the European Community, supplement 5179.
192 Among the proposcd action was a specifie proposai for the Council which Icd 10 Council
Decision 80/50IEEC, sec infra note 291 and accompanying lext.
193 The first arguing that social aspects had been neglectcd and the second stating that technical
improvements were not the responsibility of the Community Institutions.
194 The Civil Aviation Memorandum No 2 (I984) 'Progress towards the Development of a
Community Air Transport Policy', COM(84) 72 final of 15.3.1984.
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The purpnse of this Memorandum was to propose an overall framework for air
transpnrt in the Cornmunity and to describe the measures the Commission intended
tn take. [n the Memorandum, an important policy decisions was taken. The
Commission stated in the Chapter III of the Memorandum that a system suitable for
application between the Member States of the Community will not necessarily be
suitable for application on routes to third countries. For this reason the Commission
proposed to concentrate on air transport between the Member States. [t is the first
time that the decision to concentrate on the intra-Community side of air transport
has been c1early and firm[y taken. Sorne writers, Iike Naveau, regret this lack of
ambition on the part of the Commission and would have preferred to see the
Commission cmbracing at one and the same time the internaI and the external side
of Community air transportl95

•

(0) nIE COMMISSION'S WHITE PAPER ON nIE COMPLETION OF nIE INTERNAL
MARKET (1985) 196

The White Paper on the internai market, transmitted by the Commission to the
European Council l

•
7 of Milan on 28-29 June 1985, stressed the need to complete the

internaI market and the need to deal first with internaI Community matters l
".

[n the field of transport the White Paper underlined the importance that the
Commission attached to implementation of the CTP, which registered among the top
priorities to be implementedl99

•

(11) F1JRTIIER COMMISSION INITlATIVES

The Commission addressed two letters to Member States.

The first in September 1989 was based on Article 234 of the EEC Treaty and relates
to the requirement for Member States to eliminate any incompatibilities with the
Treaty arising l'rom Bilateral Air transport Agreements (BATAs) concluded with
third countries, before the entry into force of the Treaty, as wel1 as the obligation,
alter the Treaty cornes into force, to refrain from concluding BATAs incompatible
with the Treaty.

195 J. Naveau. Droit Aérien EI/ropéen: les nOl/velles règles dl/jel/ (Paris: Institut du Transport
Aérien. 1992) at 37.
196 Commission's White Paper of 14 June 1985 on the Completion of the [ntemal Market,
COM(85) 310 Final. para. 108 at 9.
197 The European Couneil defincs the principles and general guidelines for the Common Foreign
and Seeurity Poliey (CFSP).
19' P. HaanappcI et al.. EEC Air Transport Policy and Regl/lation. and their Implications for
North America, supra note 28 at 19.
199 [n this respeet it speeificd that in the absenee of a decision by the Couneil on CTP and air
transport. it would. on the basis of Artiele 89 of the EEC Treaty. taelde agreements and
deeisions among air earriers eonsidercd to be iIIieit.
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The second, in March 1990, relates to the grant of lïfth-freedom traflic rights to non
Member States and seeks to obtain from Member States an undertaking that they
would respect the procedure laid down in the Coundl Decision of 16 December
1969"'0.

Both 1etters have been ignored by Member States essentially because they have
feared that the re-negotiation of existing BATAs will lead to the obligation to grant
additional concessions to their bilateral partners'Ol.

(1) TRANSPORT COUNCIL MEETING llF JULy 1990

The Transport Council meeting of July 1990 recognised that the achievement of the
internai market made it more necessary for the Community 10 acquire external
competence in the field of the CTP. The Transport Council agreed to a tmnsfer of
competence to the Commission but decided that a mandate to this effect would only
be given after a policy framework had heen agreed hetween the Council and the
Commission. A mandate would then he given on the hasis of Article 75-84(2) of the
EEC Treaty, even though the Commission has insisted that the legal basis should he
Article 113.

(J) TRANSPORT COUNClL MEETINGS IN 1992

The Communications from the Commission of 21 Octoher 1992'''' was the suhject of
a presentation by the Commissioner for Transport at the Transport Council meeting
held on 26 Octoher 1992 and of a preliminary discussion at the Transport Council
meetings he1d on 7 and 8 Decemher 1992.

(K) TRANSPORT COUNCIL MEETING OF 15 MARCII 1993

The Transport Council meeting of 15 March 1993 emharked on a discussion of the
fundamental issues of Community external air transport without specific reference to
the Communications from the Commission on air transport relations with third
countries.

The discussion led to the following conclusions:

200 Member States also freared that the negotiation of Community agreements will be governcd
by Couneil Decision of 16 Deccmber 1969 whieh provides the Commission \\ith wide-ranging
eowers, sec supra note 16B and infra note 54'6 and accompanying texl.
.01 For additional rcasons, sec J. Navcau, Droit Aérien Européen: les nouvelles régies du jeu,
supra note 19~ at 114.
202 Sec supra note 90.
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Member States should remain fully responsihle for their external relations in
the field of air transport.
ln their negotiations with third countries Member States must take account of
obligations arising from the EEC Treaty, including secondary legislation
and, in particular, the measures resulting from the third air transport
package.
The validity of existing bilateral agreements shall not be challenged.
A Community approach to third countries should be contemplated only when
in the Council's view there is a c1early defined common interest among
Member States.
Negotiations at a Community level shaH be authorized ad hoc by the Council
and only when analysis has shown that a better result for aH Member States
concerned can be reached with negotiations at Community level, compared
to bilateral negotiations conducted by Member States'03.

(2) European Community external competence in air transport

(A) INllWDUCTION

One of the most important questions with respect to the European Community's
external competence in air transport under secondary legislation is to determine
whether the Community is, or might become, competent in a 'piecemeal fashion' or
in a 'graduai fashion""'. This needs sorne explanations.

As mentioned previously, the EEC Treaty does not provide for the Community's
explicit external competence in air transport.

A series of cases before the ECJ have, nevertheless, decided that the Community
enjoys implicit external competence in air transport. Consequently, to the extent that
the Community has promulgated internai rules in air transport matters or including
air transport within their scope'os and that these secondary legislative measures have
an external etfecr06 the Community acquires the competence to negotiate and
conclude international agreements with third countries.

On the other hand, as mentioned previously, the Council, acting under Articles 75
84(2), may lay down common rules applicable to international transport to or from
the territory of a Member States or passing a~ross the territory of one or more

'03 H. Wassenbergh, Princip/es And Practices in Air Transport Regu/ation (Paris: Institut du
transport aérien. 1994) Olt 21.
'''' House of Lords, Select Committec on the European Community's Extcrnal Aviation
Relations, supra note 34 Olt 25.
ws Or simply, according to Case 1176, to the extent the Community has internai competence to
rcalizc a detennincd objective, sec supra note 131 and accompan~ing tex!.
'06 This cffcet. as we will sec, can be horizontal, ncgative or positive, sec infra note 209 and
accompan~ing tcxt.
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Memher States. It is arguahle that this provides the Cnuneil with the pnwer tn adnpt
secondary legislation granting to the Community external competence in air
transport.

Thus, there are two possihle ways for the Community tn aequire cxternal
competence under secondary air trdnsport legislation.

First the Community, hy relying on the ECJ theory of implieit external
competence, eao assume external competence in a 'piecemeal fashion' and
take over the negotiation and conclusion of international agreements in air
transport matters or in matters including air tmnsport within their scope
which are covered hy internaI roles adopted hy the Couneil.

SecondIy, the Commission can propose to the Council, acting under Articles
75-84(2), that it should adopt a legislative measure confirming explicitly the
Community external competence. The Community can then take over in a
,graduaI fashion' the negotiation and conclusion of international agreements
in an air transport matters.

Therefore it is of importance to determine whether existing Community secondary
legislation has external effects.

The aoswer to this question determines whether or not the Community can already
rely on existing Community secondary legislation having an external effect and thus
assume external competence in a 'piecemeal fashion'.

This in turn will determine whether or not external competence has already shifted
from Member States to the Community, with the consequence that Memher States
must ensure that in their relations with third countries they do not agree to anything
inconsistent with existing Community secondary legislation having an external
effect07

•

The answer to this question will also intluence the likelihood of the Commission
convincing the Council that it is more appropriate for the Community to assume its
external competence in a 'graduai fashion' rather than in a 'piecemeal tashion' and
that, therefore, it is necessary for the Council to confirm explicitly that the
Community has external competence in an air transport matters.

201 Indecd, aeeording to the case law of the ECJ, Member States are eonstrained insofar as is
neeessary to proteet a polie)' whieh the Community bas developcd or might develop in the arcas
in question, sec Case 1178, supra note 96.
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Finally, the answer 10 this question will determine whether or nOI there already
exists a 'forrress Europe' vis-à-vis non-Community air transport operators: '.

When trying tu determine whether existing Community secondary legislation has
external effects il is intriguing to nOIe that ail Community measures in air transport
or including air transport within their scope have an external effecl in the sense thal
they ail have an effecl on extra-Communitv air transport.

In view of the large number of such measures and aise the variation in their narure
and in their external effecl a new classification of these measures appears 10 he
necessary.

Accordingly, ail the Community measures have been grouped ioto the following
four categories:

a wide range of Community measures of harmonization in matters other than
air transport inc1ude air transport within their scope, and have what might be
called a horizontal externaI effeci"". This means that such measures grant
rights and provide obligations to economic agents operating within the
Community, regardless of their nationality, and this therefore inc1udes non
Community air transport operators operating within the Community.

Sorne Community measures of harmonization in air transport matters have
what might he called a negative external effect. This means that the rights
granted by such measures and the obligations provided relate only to
Community air transport operators. This is done either by restricting the
scope of application of Community measures to intra-Community air
transport operations undertaken by Community air transport operators or by
exc1uding foreign, Le. non Community air transport operators operating
within the Community"o from the benefit of the rights granted and from the
obligations provided by such measures.

Sorne Community measures of harmonization in air transport matters have
what might be called a positive external effect. This means that suer.
measures grant rights and provide obligations 10 ail air transport operators,
usually without distinguishing between Community and foreign air
transport operdtors.

". As uscd herc. the lerm 'air transport opcrators' nol only includes air carriers but also travel
agencics. CRS opcrators. ground-handling agents, etc.
.:rH The subjcct-matter of these measurcs can be either CTP mcasurcs relating 10 ail the modes
of transport or evcn mcasurcs I)ing outside the CTP and \\ith a seopc of application \\ide
enough 10 coneem a large range ofcconomic acthities undertaken \\ithin the single market.
:10 Notably air carriers opcrating fifth-f'ro:dom traffic. For definitions of the frcedoms of the
air, sec B. Cheng. The Lall' ofInternational Air Transport (London: Stevens and Sons. 1962)
al 8-16 and -I03-HO.
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Sorne Community measures have what might he called a direct extemal
effect. This means that the purpose of such measures is to assign to the
Community extemal competence in air transport.

The Community measures c1assified in the tirst three above-mentioned categories
only indirectlv assign to the Community extemal competence in air transport.
External competence is assigned indirectlv since the Community must tirst adopt
internaI rules and then undertake extemal relations based on the case law of the ECJ
on implicit external competence.

On the other hand, Community measures contained in the fourth category assign
explicit externaI competence in air transport directly to the Community.

An examination of aIl these Community measures will show that, if much
Community secondary legislation ha~ assigned extemal competence in air transport
indirectlv to the Community, only very Iittle Community secondary legislation has
directly assigned such competence to the Community.

(8) MEASURES HAVING A HORrz01'ffAL EXfERNAL EFFECT

A large number of the Community's harmonization measures in other matters than
air transport but inc1uding air transport within their scope have a so-called horizontal
external effect.

Only a few examples will he given.

(i) Council Directives on summertime arrangements

The Couneil Directives on summertime arrangementi" have a horizontal external
effect, since such arrangements introduce a cornmon date and time for economic
agents operating in the Community, inc1uding non Community air transport
operators. The European Parliament and the Couneil have recently adopted a
Council Directive on summertime arrangements in ail of the Community for the
years 1995 to 1997l1l

•

(ii) Freedom of establishment and freedom to provide services

Since the ECJ has ruled that the prineiple of freedom to provide services must be
introduced by the CouneiflJ the Community has inttoduced measures to faeilitate the
effective exereise of freedom of establishment and freedom to provide services in

m These directives were ooopted on the basis ofArticle 100a of the EC Treaty.
,,: Seventh Directive 94/21IEEC of the European Parliament and the Council of 30 May 1994,
OJ No L 164 of 30.6.1994 al l.
:Il Se.: Case 18/83, supra note 29 and accompan)ing text.
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respect of the activities of self-employed persons in certain services incidental to
transport and travel agencies and in storage and warehousini".

(iii) Border crossing

The Community has adopted measures concerning the elimination of controls and
formalities applicable to the cabin and hold baggage of persons taking intra
Community flight~ and the baggage of persons making intra-Community sea
crossings2l5

• Regarding intra-Community flights these measures are applicable to a1l
persons irrespective of the nationality of the aircraft performing such flighK

(iv) Taxation measures

The Community has adopted harmonization measures of in the field of taxation
which have a horizontal external effect'16.

Member States are required to exempt from turnover tax certain activities in
the public interest. In particular, these inc1ude the supply by the postal
service of services other than passenger transport and telecommunication
services"', and the supply of transport services for sick or injured persons"'.
Member States are also required to exempt from turnover tax certain goods
and the supply of services in connection with the importation of such goods.
This inc1udes a number of aspects of air transport particularly aspects as the
supply, modification, repair maintenance, chartering and hiring of aircraft"9,
of goods for the fueling and provisioning of aircraft'20 and of services to meet
the direct needs of aircraff21 .

Action has also been taken by the Community to exempt goods contained in
the personalluggage of trave1lers coming from a third country from certain
customs duties, agriculturallevies, excise duties, value added tax and other

214 Council Directive 82/4701EEC.
2lS Council Regulation (EEC) No 3925/91 of 19 Dccembcr 1991 conceming the elimination of
controls and formalities applicable to the cabin and hold baggage of persons taking an intra
Community flight and the baggage of persons making an intra-Community sen erossing, OJ No
L 374 of 31.12.91 at 4. Sec also Commission Regulation (EEC) No 1823/92 of3 July 1992
laying down detailcd rules for the application of Counçil Regulation (EEC) No 3925/91
conceming the elimination of controls and formaiities applicable to the cabin and hold baggage
of persons taking an intra-Community flight and the baggagc of persons making an mtra
Community sca crossing, OJ No L 185 of4.7.92 at 8.
216 Lord Hailsham of St. Marylebone, supra note 1at 719.
m Council Directive 77/388IEEC, Article 13A(I)(a).
m Ibid., Article 13A(I)(p).
219 Ibid., Article 15(7).
2.."0 Ibid., Article 15(8)
221 Ibid., Article 15(9).
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import charges'''. In the case of intra-Community transport thcre is a similar
exemption from turnover tax and excise duty'''.

Member States are required to exempt from customs duties and other
taxation the temporary import from another Member State of private airerait
and of normal spare pans, accessories and equipment imported for this
means of transporf".

m Council Dircctivc 691169IEEC (Article 1(I) substituted by Council Directive 78/1 003/EEC
and amendcd by Council Directive 85/348/EEC); Council Regulation (EEC) No 1544/69
(amendcd by Council Regulation (EEC) No 3061178); Council Regulation (EEC) No 1818175
and Council Regulation (EEC) No 2780/78).
223 Council Regulation (EEC) No 691169 Article 2 (amendcd by Council Dir~'Ctive

721230IEEC, Ccuncil Directive 78/1032!EEC, Council Directive 7811033/EEC, Council
Directive 81/933IEEC, Council Dircctive 82/443/EEC, Council Directive 84/231/EEC and
Council Directives 85/348IEEC).
:uA Council Regulation (EEC) No 831182.
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(v) Common roles on packages

Council Directive 314/90/EEC'" obliges Member States to adopt common mIes
relating to package travel, holidays and tours sold or offered for sale in the
territories of the Community, irrespective of the nationality of the organizers of the
packages, of the retailers and of the consumers.

(vi) Unfair terms in consumer contracts

Couneil Directive 93/13/EEC226 obliges Member States to ensure that ail contracts
concluded between a seller or supplier and a consumer do not contain unfair terms.
The Directive is applicable irrespective of the nationality of the seller or supplier
and consumer and obliges Member States to take the necessary measures to ensure
that the consumer does not lose the protection granted by the Directive by virtue of
the choice of the law of a non-Member country as the law applicable to the
contracr7

•

(C) MEASURES HAVING ANEGATIVE EXTERNAL EFFECT

(i) Defore the first air transport package

Two Community legislative measures adopted before the first air transport package
have a negative externat effeet: Council Directive 801511EEC and Council Directive
83/349/EEC.

Council Directive 80151/EEC'" places an obligation upon Member States to ensure
that certain civil aircraft registered in their territory are granted noise certification
on the basis of evidence that the aircraft complies with specified ICAO noise
requirements.

Council Directive 83/349/EEC229 applies to procedure for authorizing scheduled
inter-regional air services for the development of intra-Community air transport for
the carriage of passengers, mail and cargo on journeys which both originate and end

225 Council Directivc 90/314IEEC of 13 June 1990 on packagc travel, packagc holidays and
~ackagc tours, OJ No L 158 of23.6.90 at 59.
-16 Council Dircctive 93/13/EEC of5 April 1993 on unfuir terms in consumer eontracts, OJ No
L95 of 21.4.1993 at 26.
227 Article 6(2), ibid.
22' Council Directive 80/5l1EEC of 20 Dccember 1979 on the limitation of noise emisssions
from civil subsonic airernft, OJ No L 18 of24.1.80 at 26, Article 1.
221> Council Directive 83/349IEEC of 25 July 1983 conceming the authorization of schcduled
inter-regional air services for the transport of passengers, mail and cargo betwccn Member
States,OJ No L 237 of 26.8.1983 at 19, amendcd by COUReil Directive 86/216IEEC of 26
May 1986, OJ NO L 152 of 6.6.1986 and Couneil Directive 89/553IEEC of 18 July 1989, OJ
No L 226 of3.8.89 at 14.
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in the European territories of the Memher States. The rights and the ohligations
provided by the Directive are restricted to Community air carriers''''.

(ii) The first air transport package""

With respect to the external effect of the tirst air trdnsport package a distinction
should be made between the two competition mies, namely Council Regulation
(EEC) No 3975/87 and Council Regulation (EEC) No 3976/87'" and the two other
pieces of legislation, namely Council Directive 87/601/EEC and Couneil Decision
87/602/EEC'-'3.

While the competition mies have a IlOsitive external effect Couneil Directive
87/60 \lEEC and Council Deeision 87/602/EEC have a negative externat effect.
Therefore, only these IWO pieces of legislation will be examined.

The negative external effect is demonstrated by the tàct that these two pieces of
legislation restrict their scope of application to international transport services'34
between Community airports'-'l undertaken by Community air carriers.

Regarding the external effect of the first air transport package, two dispositions of
the Council Directive 87/601/EEC are particularly interesting.

Article 4(5) provides that only third and fourth-freedom air carriers shaH be
permitted to act as price leaders, which means that Community air carriers and
foreign air carriers flying on the basis of tifth-freedom righl~ within the EEC are

230 Annex B of the Couneil Directive provides that Seandinavian Airlines System (SAS),
Britannia Airways and Monareh Airways mcct the criteria of a 'Community carrier' as long as
they are reeognizcd as national carricrs by thc Member Statc whieh sa recognizes them at the
limc of the adoption of the Directivc. A similar provision was reiteratcd in the tirst, the second
and the third air transport packages.
231 In a Communication of the Govemmcnt of thc Federal Republie of Germany it is stated that
the tirst air transport package is not applicable in the Land of Berlin. Such an exclusion, which
was reiterated in the second air transport package, becarne moot as a result of German
reunitication and was not rcstatcd in the third air transport package.
'-J2 S ec infra notes 28!} and 281
'-'3 Couneil Directive 601/87IEEC of 14 Deeember 1987 on fares for sehcdules air services
betwccn Member States, OJ No L 374 of 12.18.1987 and Council Dccision No 602/87/EEC of
14 December 1987 on the sharing of passenger capacity betwecn air carriers on schedulcd air
services betwccn Mcmber States, OJ No L 374 of 19.26.1987.
234 Articlc 3 and 4 of Council Decision 87/602IEEC do not apply ta those services subject ta
Council Directive 83/349IEEC as arnended by Council Directive 86/216/EEC and Council
Directive 891553/EEC, sec supra note 229.
'" Council Directivc 87/601lEEC docs not apply to the overscas dcpartmcnts referred ta in
Artiele 227 (2) of the Trcaty and the application of the provisions of Council Decision
87/602/EEC to GibrnJtar airport is tcmpornry suspcnded. This suspension was reiterated in the
second and in the third air transport package, as weil as in many Community secondary
legis1ative mensures in air transport.
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directly limited in their pricing policy since they are not allowed to undercut existing
fares"" .

Article 10 states:

/w/here a Member Srate has concluded an agreement with one or more non-member
countries which gives fifth-freedom rights for a route berween Member States 10 an
air carrier ofa non-member country, and in this respect contains provisions whic/l
are incompatible with the directive, the Member State shall. at the first opporrunity,
take ail appropriate steps to eliminate such incompatibilities. Until such time as the
incompatibilities have been eliminated. this Directive shall not affect the rights and
obligations vis-à-vis non-member countries arising from such an agreement.

Since the purpose of Article lOis to provide for the status quo of existing fifih
freedom rights and to request Member States to modify BATAs concluded with third
countries if they are incompatible with the Directive, in particular because they
grant to non-Community air carriers the right to act as price leaders on intra
Community fifth-freedom routes, this Article can be viewed has having a positive
extemal effecf37

•

(iii) After the first air transport package

Council Directive 89/629/EEC'" on the limitation of noise emissions from civil
subsonic jet aeroplanes restricts the addition of noisy civil subsonic jet aeroplanes
(Chapler Two aircraft) to Member States' national registers239

•

(iv) The second air transport package'··

The second air transport package, Iike Council Directive 87/60lEEC and Council
Decision 87/602/EEC of the first air transport package"" bas a negative extemal
effec!. Indeed, ail the legislative measures contained in the second air transport

:!Jo This provision \Vas reiterated in Article 3(6) of Couneil Regulation (EEC) No 2342/90 of
the second air transport package and in Article 1(3) of Council Regulation (EEC) No 2409/92
of the third air transport package.
m This provision \Vas reiteratcd in Article 11 of Council Regulation (EEC) No 2342190 of the
second air transport package.
m Council Directive 89/629IEEC of 4 December 1989 on the limitation of the noise emissions
from civil subsoniejet aeroplanes, OJ No L 363 of 13.12.1989 at 27.
:!J9 With the exception of the overscas department rcferrcd to in Article 227(2) of the EEC
Treaty.
,.. The second air transport package is composcd of thrce Couneil Regulations (EEC),
2342190, 2343/90 and 2344190 of 24 July 1990, OJ No L 217 of 11.08.1990 at 1. The second
air transport package bas abrogatcd Couneil Directive 87/601lEEC and Council Decision
87/602lEEC ofthe tirst air transport package.
"" Sec supra note 237...
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package restrict their scope of application to international air tr'lfisport"" hetween
Community airports undertaken hy Community air carriers.

(v) Arter the second air transport package

Couneil Regulation (EEC) No 294/91'·' ohliges Memher States to reduce the

restrictions on the operation of ail cargo air services operated hy Community air
cargo carriers between Memher States.

Council Directive 91/6701EEC'" stipulates that Memher States recognize ail
certificates of competency and licences issued hy another Memher State'·' if they
conform to certain standards. The Directive includes recognition of licences issued

by a Member State to any foreign national, but only insofar as such licences concern
the operation of aircrafi registered in a Member State.

Council Regulation (EEC) No 3922/91 '-l6 introduce common mIes on the

harmonization of technical requirements and administrative procedures in the tield
of eivil aviation and applies to the design, manufacture, operation and maintenance
of aircrafi and to persons involved in these tasks, insofar as 'Community carriers'
are concerned, and to ail aircrafi operated hy a person residing or estahlished in a

Member State, using aircrafi in accordance with the regulations applicahle in the
Member State, regardless of their registration:47.

(vi) The third air transport package''''

While the third air transport package, Iike the tirst and the second air transport
package, has essentially a negative external effect, Article 4 of Council Regulation
(EEC) No 2407/92 refers to the possibility of agreement.~ and conventions to which

,., Couneil Regulation (EEC) No 2343/90 contain special provisions on the airports in the
Grcck islands and in the Atlantic islands eomprising the autonomous region of the Azores
(Article 1(4) as weil as on the airport of Porto. The provisions on the autonomous region of the
Azoros were reiterated in Article 1(4) of Couneil Regulation (EEC) 240HI92 of the third air
transport package.
W COUReil Regulation (EEC) No 294191 of 4 February 1991 on the operation of air cargo
services betwccn Member States, OJ No L 36 of OH.2.1991 at 1.
~ Couneil Directive 91/670lEEC of 16 Deeember 1991 on mutual aeeeptanee of personnel
licences for the exereise of funetions in civil aviation, OJ No L 373 of 31.12.1991 at 21.
,.5 Exeept if the cockpit erew operate aireraft regislered in aState other than the Iieensing
State.
:!46 Couneil Regulation (EEC) No 3922/91 of 16 Deeember 1991 on the harmonization of
teehnical requirement.~ and administrative procedures in the field of civil aviation, OJ No L 373
of31.12.1991 at4.
:47 H. Wassenbergh, Princip/es and Practices in Air Transport Regl//ation, supra note 20~ at
31-32.
,.. The third air transport package in eomposed of five Council Regulations (EEC) No
2407/92,2408/92,2409/92,2410/92 and 2411/92 of23 July 1992, OJ No L 240 of24.H.92 at
1. The third air transport package partiall)' replaces Couneil Regulations (ECC) Nos 2342/92
and 294191 and abrogatcs Couneil Regulation (ECC) No 2342/92.



•

•

the Community is a contracting party derogating from the requirements on
sullstantial ownership and effective control of the undertakings to which Memller
States grant an operating licence"'.

(D) MEASURES HAVINCi A POSITIVE EXTERNAI. EFFEeT

(i) Before the first air transport package

Council Directive SO/1266/EEC250 obliges Member States to co-operate in the
investigation and prevention of air accidents involving any civil aircraft whether or
not it is registered on the national register of a Member States:

Council Directive S3/206/EEC251 amending Council Directive SO/5I1EEC obliges
Member States to ensure that ail aeroplanes operating in the territories of Member
States, whether they are registered in the territories of Member States or in the
territories of non-Member States, are granted noise certification on the basis of
evidence that the aeroplanes complies with specified ICAO noise requirements.

(ii) After the first air transport package

Council Regulation (EEC) No 295/91 252 establishes common rules for a denied
boarding compensation system applicable where passengers are denied access to an
overbooked scheduled tlight departing from an airport located in the territory of a
Member State to which the Treaty applies, irrespective of the State where the air
carrier is established, the nationality of the passenger or the point of destination.

Council Directive 92114/EEC253 obliges Member States to ensure that ail civil
subsonic jet aeroplanes operating in their territories, whether or not they are
registered in the registers of Member States, are granted noise certification on the
basis of evidence that the aeropIanes comply with specified ICAO noise
requirements""'.

2.' Article 4(2) ofCouncii Regulation (EEC) No 2407/92.
250 Couneil Directive 80/12661EEC of 16 Deeember 1981 on the future cooperation and mutual
assistance betwccn member States in investigation on aviation accident, Ol No L 375 of
31.12.80 at 32.
2S1 Council Directive 83/2061EEC arnending Council Directive 80/511EEC on the limitation of
noise emissions from civil subsonic aircraft, Ol No L 117 of 04.5.1983 at 15. Grccnland is
excluded from the scope ofapplication ofCouncil Directive 83/206IEEC.
m Council Regulation (EEC) No 295/91 of 7 February 1991 establishing common ruIes for a
denied-boarding compensation system in sehedules air transport, OJ No L 36 of5.7.1991.
253 Council Directive 92114 of2 Mareh 1992 on the limitation of the operation ofaeroplancs
covered by Part Il, Chapter 2, Volume 1of Annex 16 to the Convention on International Civil
Aviation. second cdition (1988), Ol No L76 of23.3.92 at 21.
254 The overseas departrnent referrcd to in Article 227(2) of the EEC Trcaty are excluded from
the scope ofapplication ofCouncil Directive 92/14IEEC, ibid.
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Council Regulation (EEC) No 2299/89 amended hy Council Regulation (EEC) No
3089/93"" lays down a code of conduct for the operation of a computer reservation
system (CRS)2S6 when offered for use and/or used in the territory of the Community
irrespective of the status or nationality of the system vendor, the source of the
information used or the location of the relevant centml data processing unil~ or the
geogmphical location of the airports hetween which air carriage takes place'''.

Since the CRS code of conduct has a positive external effect the Cornmunity
considered it was necessary to adopt sorne kind of reciprocity clause. In this respect,
Article 7 releases CRS systems vendors t'rom their obligation vis-à-vis a parent
carrier of a third country insofar as CRS outside the Community territory does not
offer Community air carriers eguivalent treatment to that provided under the revised
code of conducr'. It also releases the parent carrier or participating carriers t'rom
their obligations vis-à-vis CRS systems controlled hy (an) air carrieres) of one or
more third country (countries) if the former carriers are not accorded eguivalent
treatment to that provided under the revised code of conducr9

•

Council Regulation (EEC) No 95193'''' establishes cornmon mies fllr the allocation
of slots at Community airports irrespective of the nationality of the aircmft
concemed.

This Regulation goes further than Council Regulation (EEC) No 3089/93 on CRS
because it not only contains a reciprocity clause hut also considers that thinl
countries should offer Community air carriers de tàcto national treatment and ohlige
thethird country (countries) to grant to Community air carriers most favoured
nation status.

To this aim Article 12 of the Regulation state:

[wjhenever it appears thot a third country. with respect to slot allocation at airpons.
(a) does not grant Community air carriers treatment comparable to that granted by
Member States to air carriers from (hat country. or
(b) does no{ grant Community air carriers de facto national treatment. or

255 Council Regulation (EEC) No 2299/89 of 24 July 1989 on a code of conduet for
computerizcd rcservntion systems, OJ No L 220 of 29.7.1989; Couneil Regulation (EEC) No
3089/93 of 29 October 1993 nrnending Council Regulation (EEC) No 2299/89 on a code of
conduct for computerizcd rcservation systems, OJ No L278, 29.7.1989.
256 Containing air transport products, Article 1ofCouncil Regulation (EEC) No 3089193, ibid.
257 Article 1of Council Regulation (EEC) No 3089/93, ibid.
25. And under Commission Regulation (EEC) No 83/91, sec Article 7 of Council Regulation
(EEC) No 3089/93, supra note 251.
259 And under Commission Regulation (EEC) No 83/91, sec Article 7 of Council Regulation
(EEC) No 3089/93, ibid.
260 Couneil Regulation (EEC) No 95/93 of 18 January 1993 on common cules for the allocation
ofslots at Community airports, OJ No L 14 of22.1.93 at 1.
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(c) grants air carriers from other third countries more favourable treatment than
Communiry air carriers.
appropriate action may be taken to remedy the situation in respect of the airpon or
airpons concemed. including the suspension wholly or panially ofthe obligations of
this Regulation in respect ofan air carrier of that third COUlltry. in accordance with
Communiry law.

(iii) Competition rules'"

Couneil Regulation (EEC) No 17/62'·', the tirst re,Çulation implementing Articles 85
and 86, was adopted in order to ensure observance of the prohibition laid down in
those provisions and to detine the respective functions of the Commission and the
Court of Justice in that area'6J.

ln a further Council Regulation (EEC) No 14/62'''', the Council retrospectively
withdrew transport from the scope of application of first implementing regulation'65
on the grounds, inter alia, that with regard to sea and air transport it was impossible
to foresee whether and at what date the Council would adopt appropriate provisions
for the regulation of competition in those areas''''.

ln view of that not entirely c1ear legal position it is understandable that clarification
was necessary by means of decisions of the Court of Justice.

(a) Joined Cases 209 to 213/84'67

This Case involves travel ageneies and airlines selling tickets to the public at tariffs
not approved by the French Govemment in infringement of the French Code on

'61 The limitations of this work do not a110w to examine the competition rules on public
undertakings and on State nid (Articles 90 and 92-94 of the EC Trcaty) in whieh enforeement
has not yet rcaehcd the sarne level.
'6' Couneil Regulation 17/62 of 6 February 1962, OJ No L 124 (1959-1962) at 291. Air
transport whieh is ineidental to '"another aetivity (e.g. aerial publicity or photography) is
probably subsumcd under the other activity and is therefore covered by Council Regulation
17/62, sec B. Van Houtte, 'Community Competition Law in the Air Transport Seetor, 119931 2
Air & Space Law at 61.
"3 K. Otto Lenz, sec supra note 45; P. Haanappel et al., EEC Air Transport Policy and
RegI/lotion. and their Implications for North America, supra note 28 at 34.
,... Couneil Regulation 141/62 of28 November 1962, OJ No L 204 of28.11.1962.
'65 ln the case of inland transport this exemption was Iimited in time. In 1968 the Council
adoptcd a rcguIation applying the competition rules to transport by rail, road and inland
watelway, Council Regulation (EEC) No 1017/68 of 19 July 1968, OJ No L 175 of23.7.1968.
'''' For the question of the scope of application rationae materia of Regulation 141162, sec
Olympie Airways and London European v. Sabena, OJ (1985) No L 46 at 51, OJ (1988) No L
317at47.
'67 The so-callcd Case of the French Travel Agency Nouvelles Frontières is know in legaI
eircles as the Asjes Judgcment bccause in five Joincd Cases 209-213/84 the French Public
Proseeutor's Dept. prosecutcd M. Lucas Asjes and four others, Case 209-213/84, Ministère
Public v. Lucas Asjcs ct al.• (19861 ECR 173, ECJ.
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Civil Aviation"'. Because of this infringement they were prosecuted hy the French
Public Prosecutor's at the Paris Trihunal de Police. The Trihunal de Police
requested the ECJ ta give a preliminary ruling on the compatihility of the French
Code on Civil Aviation with the rules of competition in the EEC Treaty.

As a preliminary point the Court examined the issue of whether the competition
rules of the EEC Treaty are, as Community law now stands, applicahle to airlines.
By relying in particular on its previous case law'·' the Court decided thal. since, as
regards transport, there is no provision in the Treaty which exc\udes Ihe application
of the competition rules or makes it suhject to a Decision by the Council, it follows
that air transport remains, on the same hasis as other modes of transport, suhjecl 10

the general rules of the Treaty, inc\uding the competition rules070
•

After setting out these statements of principle, the Court turned ils attention ta Ihe
fact that in spite of an obligation la that effect the Council has not yet adopled any
implementing provisions regarding the application of the competition rules to air
transport. In view of these circumstances, and basing itself on the principle of legal
certainty, the Court decided that the fact that an agreement, decision or a concerted
practice is likely to fall under the scope of application of Article 85 does not in itself
constitute sufficient grounds to consider that such agreements, decisions, or
concerted practices are automatically void. According to the Court, such a
conclusion will be contrary to the general principle of legal certainty since it would
have the effect of prohibiting and rendering automatically void (hy the decision of a
simple national court) certain agreements even before it is possible to ascertain
whether Article 85 as a whole, and in particular the possihility of exemption under
Article 85(3) is applicable to those agreements.

By so ruling the Court decided that the obligation upon Memher States and the
Commission 10 ensure the application of the principle laid down in Article 85 is to
be envisaged within the framework of the transitional provisions of the Treaty, i.e.
Article 88 and 89071

•

There are Iwo important points to be noted.

06. Articles L330-3, R330-9, R330-l5.
069 Narncly Case 167/73, and Case 156/77, supra note 35 and 44 and aeeompanying lex\.
070 P. Haanappel et al.. EEC Air Transport Policy And Regulation, and their Implications for
North America, supra note 28 at 38-39.
m Aecording to the Artiele 88, the authorities of Member States are to mie on the admissibility
of agrcements, deeisions and concertcd praeticcs and on abuse of a dominant position in the
common market in accordance with the Iaw of their country and with the provisions of Article
85, in partieular para. 3 and of Article 86, until the entry into force of the rcquircd
implementing provisions. Aecording to Artiele 89, the Commission shall invcstigate cases in
whieh inftingement of the competition principle is suspectcd and, in case of infringement, take
appropriate mcasures to bring that infringemcnt to an end.
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First the Court has admitted that the transitional provisions do not permit a complete
and integral application of Article 85"".

Secondly the scope of application rationae loci in the Court's ruling in this case is
not entirely c1ear. It is not c1ear whether the Court has decided that the competition
rules (Article 85) should apply only to intra-Community air transport or also to
extra-Community air transport. The fact that among the airlines prosecuted was Air
Lanka, which has its principal place of business outside the common market, may be
an argument for a wide scope of application.

(b) Case 68/86273

A step towards the clarification of these issues may be found in Case 68/86.

In the course of the proceedings in the German Court against two Fnmkfurt based
travel agencies who had been seIling tickets for scheduled tligbts at substantial
discounl~ compared to the prices offered by German airlines, the compatibility of
the German law with Community law was challenged. The Court broadened the
issue, in comparison with Joined Cases 209 to 213/84 by referring not only to
Article 85 of the Treaty but also to Articles 86 and 902N

•

Three questions were put to the ECJ. Among these three, two are of importance for
us.

The first question was; were the agreements on the tariffs automatically void
(Article 85(2», even if the competition authorities had not acted under Article 88 or
89.

The Court distingllished two cases: where the rrocedural regulations applied, and
where they did not.

The Court decided that automatic nuIlity would in principle apply to agreements,
decisions and concerted practices to which the procedural regulation applied after its

m These insuffieiencics have already becn underIincd in Case 13/61, Bosh v. Commission of6
April 1962, 119621 ECR 91. For more information about such insufficicncies, sec L. Defalque,
'La position des parties, les conclusions de l'Avocat Général et l'analyse de l'arrêt 'Nouvelles
Frontières' (1989) European Transport Law al 540.
273 Casc 68/86, Ahmcd Saccd Flugrcisen and Silver Linc Rciscburo GmbH v. Zentrale zur
Bekampfung unlautcren Wcttbc\Vcrs C.V, Judgcment of 11 April1989,I1989j XXIV European
Transport Law 229.
'N• K. Otto Lenz. supra note 47 at 12.
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entry into force. But as the scope of the proceduml regulation did not extend to
extra-Community air transport, such carriage will continue to he suhject to the
transitional provisions and in this respect the system descrihed in Joined Cases 209
to 213/84 still applies. This means that in respect of extra-Community air transport .
the transitional provisions of Articles 88 and 89 still applied, with the result that
automatic nullity applied only if the competition authorities had previously taken a
negative position:".

It should be noted that the Court did not decide whether Article 85 also applies
when ail the airlines concemed are hased outside the Community"".

The second question relates to the applicahility of Article 86 of the Treaty and
whether the same limitation should he applied to the scope of application of this
Article as applies to the Article 85, that is to say whether it~ direct application
should be restricted to intra-Community air transport.

The United Kingdom and the Commission have argued that the same limitation
should be applied to the scope of application of Article 86.
This was rejected by the Court on the grounds that the sole justification for the
provisional regime in Articles 88 and 89 was the possihility of granting exemptions
from the prohibition in Article 85. Since the abuse of a dominant position was not
capable of being exempted from the prohibition in Article 86, such ahuse is simply
prohibited by the EEC Treaty. The necessary conclusion is that the prohihition laid
down in Article 86 applies fully and directly to the whole of the air sectorn.

(c) Actual scope ofapplication of the Community competition mies

As mentioned previously Community competition mies in air trdnsport are amnng
the Community's legislative measures having a positive extemal effec!'''. Such
measures are restricted in their scope of application rationae loci to intrd-Community
air transport but include ail air transport operators operating within the Community.

m Or in two other cases as providcd in Counci! Regulation (EEC) No 3975/87/EEC, sec infra
note 285.
:7. This issue has bocn c1arified in Joincd Cases 89, 104, 114, 116, 117, 125 ta 129/85, the so
callcd 'Wood Pulp' Case, Wood Pulp manufacturers v. EC Commission, Judgcment of 27
September 1988, [19891 2 Rev. Trim. dr. Europ. 25, ECJ. [Hereinafter Joined Cases 89/85
129/851.
zn That is ta say to bath intra-Community and extra-Community transport. For the question of
whether an abuse of a dominant position (Article 86) may be the result of a concertcd action
betwocn two undertakings and thus capable of falling within the prohibition set out in Article
85, sec K. Otto Lenz, supra note 47 at 17.
278 The Community competition mIes include Counci! Regulation (EEC) No 4064/89 on the
control of concentrations betwccn undertakings which applics ta merger betwcen two non
Community air carriers which operates air services to and l'rom the Community, OJ No L 395
01'30.12.1989 al 1.
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This means that non-Community air carriers are submitted to tbe competition rules
at least for the intra-Community part of tbeir f1ighf19

•

The tirst measures of secondary legislation, adopted in tbe first air transport

package, were Council Regulation (EEC) No 3975/87/EEC"" and No
3976/87/EEC'" . These two Council Regulations apply to tbe provision of

international air transport services between Community airports"'. They also apply,
in accordance witb tbe case law of tbe Court of Justice, to agreements, decisions and

concerted practices between Commullity air carriers and non-Community air carriers
witb re~1Ject to international routes between Community airports, provided tbat such

agreements, decisions and concerted practices affect trade between Member States.
[t shou[d be noted tbat international f1ights between tbe Member States by definition

a[ways affect trade between tbese Member States"'.

Case 68/86 has prompted tbe Commission to propose, in tbe second air transport
package, tbe extension of tbe scope of tbe procedural regulation for tbe application

of tbe competition rules so tbat it will apply to extra-Community air transport'''' and
purely domestic journeys"'.

These two proposais have not been adopted"·.

Subsequently four extensions of tbe scope of application rationae loci of tbe

competition rules have been adopted by tbe Council.

079 This usually means fifth-ftccdom traffic but since Member States have the power to grant all
traffic rights to non-Community air carriers it might also mcan 6th to 9th frccdom traffic. As
far as we know there arc currently twenty fifth·frcedom routes which are operated by non
Community air carrier \vithin the Community.
". Counci! Regulation (EEC) No 3975/87 of 14 December 19871aying dO\\1! the procedure for
the application of the mies of competition to undertakings in the air transport sector, OJ No C
374 of31.12.87 at 1.
'" Council Regulation (EEC) No 3976/87 of 14 December 1987 on the application of Article
85(3) of the Trcaty to certain categories of agreements and coneerted practices in the air
Lransport sector, OJ No C 374 of31.12.87 at 9.
'8' See Article 1(2) of Council Regulation 3975/87IEEC and Article 1 of Counci! Regulation
3975/871EEC, ibid.
'8! Case 68/86, para 28, supra note 273.
'''' Article 1of the Proposai for a Counci! Regulation (EEC) on the application ofArticle 85(3)
of the Trcaty to certain categories of agreements and concertcd practices in the air transport
sector, OJ No C 248 of29.9.89, at 10.
'85 Proposai for a Council Re~lation (EEC) arnending Regulation (EEC) No 3975/87 on the
application of Article 85(3) of the Trcaty to certain categories of agreements and concerted
eractices in the air transport sector, 01, No. C 248 of lU0.89 at 9, COM(89) 417 final .
•8. The only legislative mcasure of the second air transport package conceming competition
mies is Counei! Regulation (EEC) No 2344/90 of 24 July 1990 arnending Regulation (EEC)
No 3676/87 on the application of Article 85 (3) of the Trcaty to certain categories of
agreements and concerted practices in the air transport sector, which has extendcd the period
during which block exemptions arc grantcd, OJ No L 217 of 11.8.90 at 15.
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ln the third air transport package the scope of application of the competition
rules has been extended so that restrictions on competition relating to
domestic air services which have a signitïcant effect on tnlde between
Member States'" are submitted 10 the competition rules.

With the adoption of the EEC-Norway-Sweden ATA, N,)rway and Sweden
took over the 'acquis communautaire' including the competition regulations
as they stood first under the second air transport package and subsequently
under the third air transport package.

ln the framework of the EEA Agreement''' EFTA countries members of
the EEA Agreement have took over the 'acquis communautaire' including
the competition rules as they stood firs! under the second air tran~"port

package and subsequently under the third air trdn~"port package.

The substantive 'acquis communautaire' regarding the competition rules
(Articles 85 to 94) has been included in the Europe Agreement~ concluded
between the European Communities and Centrdl und Eastern European
countries'" .

(E) MEASURES HAvINa A DIRECT EXTERNAL EFFECT

Couneil Decision 80/50/EEC"·

Council Decision 80150/EEC which takes as a staning point the Coullcil Decision
77/587/EEC in the field of maritime transport191 was adopted after modilïcation by
the Council on 6 December 1979.

According to the Decision, on request of a Member State or the Commission,
Member States and the Community shaH consult each other on air transport
questions dealt with international organisations, and on developments which have
taken place in relations between Member States and third countries in air transport,
including the functioning of the signitïcant elements of bilateral or multilateral air
agreement concluded in this field within one month as from the request, or as soon
as possible in urgent cases.

287 For the question of whether restrictions on competition relating to domestie air serviccs
might have a significant effeet on trade between Member States, sec B. Van Houtte. supra note
263 at 64.
288 Sec infra note 493 and aecompanying text.
289 For the Europe Agrecments, sec note 49& and accompanying text.
290 Council Decision SO/50/EEC of 20 December 1979 setting up a consultation procedure on
relations betwecn Member States and third countries in the field of air transport :ind on action
relating to such matters within international organisations, OJ No L 18 of24.I.S0 at 24.
291 Couneil Decision 77/587IEEC of 13 Scptember 1977 setting up a consultation procedure on
rclations between Membcr States and third countries in the field of sou transport and on action

, relating to sueh matters within international organisations, OJ No L239 of 17.9.1977.
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The aims of the consultation differ if it is related to international organisations or
developments arising in relations between Member States and third countries. In the
former case the aim of the consultation is to aIlow Member States and the
Commission tll determine jointiy whether the question raises problems of common
intere.~t and, if so, !o consider whether they should co-ordinate their actions. In the
latter cases the aim of the consultation is to examine the relevant issues in question,
and to consider any approach which might be appropriate.

The procedure of the consultation also varies according to the matter.
If the consultation relates to international organisations, Member States and the
Commission must exchange as soon as possible any relevant information. If the
consultation relates to the developments arising in the relations between Member
States and third countries, each Member State remains free to decide what it intends
to communicate.

As Henrotte has mentioned Council Decision 80/50/EEC does not go beyond the
simple exchange of information292

• The consultation does not apply to the
negotiation of bilateral agreements since it takes places only once those agreements
have been conc\uded. Moreover, there is no systematic consultation because
consultation takes place when Member States consider that it is likely to contribute
to the identification of the problems of common interest and Member States are free
of the interpretation of the notion of common interesr13

• Likewise, there is no mixed
body'''' created to aIlow the Community to have access to bilaterdl files and to help
to decide if such agreements l'aIl within the consultation procedure.

AIl these limitations are confirmed by the Iimited application the decision has in
practice~" .

Nevertheless, Council Decision 80/501EEC is a real progress since it aIlows
effective co-ordination between Member States and the Community in international
organi~lItions and il should not he forgotten !hat the Decision is the only piece of
Community secondary legislation having a direct external effect in air transport.

When looking al the Community practice during these last years it appears that the
Community has made Iittie use of the important possibilities provided by
Community secondary legislation to assume its external competence implicitiy. It is
c\ear, however, the very least that aIl the Community secondary legislation
legislation having an horizontal externat effect or a positive external effect external

""9"" -- - E. E. Henrotte, supra note 41 at 234.
29) E. E. Henrotte, ibid. at 234.
,... Composcd of rcprcscntative ofthc Mcmber States and the Commission.
29~ Cou·,cil Dccision (EEC) No SO/50/EEC \Vas uscd only once whcn ECAC announeed its
intention ofmodit)ing the provisions relating to air transport capaeity alld tariffs in Europe.
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effect conters implicit external competence to the Community and thus can he used
by the Community to assume its external competence.

Recently, there are signs that the Community will more often assume iL~ external
competence implicitly. The recent ECJ ruling that international (air) transport
agreemenL~ are excluded from the scope of the CCP will certainly encourage the
Community to do so. lt is also clear that the progress in the development of the
internai air transport market will be decisive for the possibility that the Commission
might assume its external competence implicitly.

(F) CONCLUSION

When looking at the Community practice during these last years it appears that the
Community has made Iittle use of the above mentioned possibilities provided hy
Community secondary legislation to assume its external competence implicitly. It is
clear, however, that at least all the Community ~econdary legislation legislation
having an horizontal external effect or a positive external effect external eftect
confer implicit external competence to the Community and thus can he used hy the
Community to assume its external competence.

There are signs in new Community secondary legislation in air transport that the
Community might assume more often its cxternal competence implicitly. Moreover,
the recent ECJ ruling that international (air) transport agreements are excluded from
the scope of the CCP will certainly encourage the Community to do so. It is also
cIear that the progress in the development of the internai air transport market will he
determinant for the Commission possibility to assume its external competence
implicitly.
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CHAPTER 2. EUROPEAN UNION EXTERNAL COMPETENCE IN AIR
TRANSPORT

a) Introduction

The TEU has introduced the concept of the European Union. The European Union
is not a legal concept as such but a political one. This means essentially that the
European Union, as o![Josed to the European Communities. is not a Iegal entity and
cannot be a contracting party to an international Treaty. Therefore the European
Union's external competence consists essentiaHy in the actions of the Member States
on the basis of their membership of the European Union.

Actions of the Member States on that basis have developed to a large extent without
any structure and in a pragmatic way. Indeed. for Many years there have been
strong objections to any attempt to formalize political cooperdtionZ

%.

The first change to this situation was brought by the SEA. The SEA has that actions
of Member States shaH no longer he unilateral but should instead develop ar:cording
to a formai framework.

The TEU has strongly reinforced the political cooperation among Member States by
adopting a second pillar dealing specifically with CFSpZ97

•

The approach followed by the TEU in the second pillar is twofold; (1) the TEU has
reinforced the formai framework for the political cooperation as provided by the
SEA (ii) the TEU has created a new mode of action, the joint action.

Consequently, with the adoption of the TEU it is necessary to distinguish between
three different modes of action"":

- Community action.

- Systematic cooperation, i.e. the formai framework lor the political cooperation as
reintorced by the TEU (Articles J.2 and J 1.4).

- Joint action (Article J.3).

296 J. De Ru>t, supra note 57 at 220-225. The only Anicle of the EEC Treaty which refers to
political cooperation was Anicle 116, which stipulates thal, in respect of ail mattcrs of
panicular interest to the common market, Member States should procced within the framework
of international organisations ofan cconomie eharactcr only by common action. Aniele 116 bas
becn deleted by the TEU.
197 Sec supra note 75 and aecompanying text.
29' This distinction is provided by Anicle J.1.3. of the TEU.
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Firstly, systematic cooperation and joint action will be examined brietly. Then the
institutional provisions applicable to systematic cooperation and joint action will be
examined.

b) Systematic cooperation

The TEU has considerably reinforced the provisions of the SEA concerning political
cooperation. Henceforth, in any matter of foreign and security policy of general
interest, Melilber States shaH inform and consult one another within the CounciF"9.
Whenever it deems it necessary, the Council, acting unanimously")O shaH define a
common position. Member States shaH ensure that their national policies conform to
the common positions30) and uphold the common positions in international
organisations and at international conferences30'. Moreover, Member States shaH
refrain from any action which is contrary to the interests of the Union or likely to
impair its effectiveness as a cohesive force in international relations. The Council
shaH ensure that these principles are complied with303.

c) Joint action

The essential idea of joint action is to ensure a higher degree of integration than
Systematic cooperation in the area in which Member States have important interest
in common. This higher degree of integration is provided by the possibility of action
on gualified majority and a special structure for devising and adopting joint action.
lt is the Council which shaH decide, on the basis of general guidelines from the
European Council, that a matter should be the subject of joint action")'. The Council
shaH also, when adopting joint action and at any stage during its development,
detine those matters on which decisions are to be taken by a qualified majority30S.
Joint action shaH commit the Member States in the positions they adopt and in the
conduct of their activity306.

m Article J.2(1) of the TEU.
300 Exeept for proccdural questions.
301 Article J.2.1(1) and J.2.2(2), ibid.
JO, Article J.2(3), ibid.
303 Article J.I (4), ibid.
30-1 Article J.3( 1), ibid.
305 Article J.3(2), of the TEU. When the Couneil is required to aet by a qualificd majority in the
context of CFSP. the votes of its member shaH be weightcd in aeeordanee with Artiele 148(2)
of the EEC Treal)' and for their adoption, aets of the Couneil shall require at lcast fifty-four
votes in favour. cast by atlcast eight Member States. Article J.3(2) 2° of the TEU.
306 Article 1.3(4). ibid.
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d) Institutional provisions

The TEU has provided two major changes in this respect.

The Commission now plays a full part in the work carried out in the tield of
the CFSP since it has the right to refer to the Council any question relating to
this field, and may submit proposais to the Council"".

The European Parliament is consulted on the main aspects and the basic
choices of CFSP, and kept regularly intormed on the development of the
such policy. The Presidency is entrusted with the task of ensuring that the
views of the European Parliament are duly taken into consideration.

PART C: OBSTACLES TO EUROPEAN UNION EXTERNAL
COMPETENCE IN AIR TRANSPORT

INTRODUCTION

Firstly, in section 1, the obstacles to the European Communities' competence in air
transport will be examined, and then, in section 2, the obstacles to the European
Union's external competence in air transport. Since the European Union's external
competence in air transport, as a matter of law, grows as the European
Communities' competence in air transport develops, the obstacles examined in
section 1 are also obstacles to the acquisition by the European Union of extcrnal
competence in air transport (section 2).

CHAPTER 1: OBSTACLES TO EUROPEAN COMMUNITIES COMPETENCE
IN AIR TRANSPORT

a) Political obstacles

(1) The sovereignty ofMember States

There is a direct Iink between the sovereignty of Member States and air transport"lK.
Any attribution of competence to the Communities in air transport, thereforc,
impinges on the sovereignty of Member States.

307 This right, to the contraI)' than in case of Community action, is shared \Vith the Member
States, sec Article J.9 and 1.10, ibid.
308 Air transport is dircetly linkcd to the sovereignty of Member States for the following
rcasons:
- The impact ofair transport on national seeurity.
- The impact ofair transport on the economic intercsts of Member States.
- The impact ofair transport on the politieal interests of Member States.
- The fuct that air transport contributes to the national unity of Member States..
- The faet that air transport has an impact on the prestige of Member States.



•

•

(2) The Member StaJes' govemment involvement in air transpon

There is a high degree of Member States government involvement in air transport.
This high degree of involvement has two sides: the national policies of Member
States and their international policies.

With respect 10 national policies, the acquisition of competence by the Communities
interferes'''' with the involvement in air transport of Member States. The
Communities have already reduced, to a large extent, Member States' prerogatives
in the areas of market access'IO and environmental policy311 and, to a smaller extent,
in the area of public funding3l2

• Future measures on the part of the Communities
will interfere with the prerogatives of Member States in the areas of environment
policy3l3, public funding3l

" as weil as in other areas, such as social policy315.

With respect to international policies, governments of Member States play a
predominant part in the negotiations of BATAs with other Member States and third
countries, and often introduce into these negotiations elements which have no direct
bearing on the commercial interests of air transport operators, but are related to
purely governmental interests. This practice is maybe one of the reasons why
governments of Member States tend to prefer Bilateral Air Transport Agreements
(BATAs) rather than Multilateral Air Transport Agreements (ATAs).

Governments of Member States tend, moreover, to be directly involved in
international organisations having civil aviation within their remit and often seek to
assign a secondary role to such organisations.

From this point of view it is clear that the acquisition of competence in air transport
by the Communities interferes with the involvement in air transport by the
governments of Member States. The Communities, which have already replaced aIl
BATAs concluded between Member States with a set of common mies, are currently
seeking to negotiate ATAs with third countries in place of governments of Member
States. Moreover, rather than BATAs between Member States and third countries,

,1>1 The acquisition by the European Communities of compctence in air transport is, however, in
principle neutml on the State o\\l1crship of air carriers and of air transport infrastructure, sec
Article 222 of the EEC Trcaty.
'10 In particular. sec the third air tmnsport package.
3ll Sec Council Directives on thc reduction of noise emissions from subsonie aircmft, supm
notes 229, 239, 252 and 254.
m ln the arca of public funding for the restructuring of air carriers. For a Iist of sueh
interference, sec E. E. Henrone, supm note 41 at 103-108.
313 The Communities might further restriet the noise and the gaseous cmissions ofcivil aircmft.
31" The Communities might intervene in the arcas of taxation, airport charging prineiples and
State aids to air transport infrastructures.
'IS The Commission's Iikely initiative aiming at opening up ground-handling markets at
Communil)' airports might have important social implications.
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the Communities tend to prefer to negotiate and conclude multilateral ATAs"". The
Communities are also seeking to increase their involvement in international
organisations having civil aviation within their remit and are less reluctant to confer
important responsibilities upon these international organisations.

(3) United States dereguliltion poliey

The United States deregulation policy, which started in 1975 and reached its peak
during the Carter administration, was probab1y the strongest movement in any
country against a high degree of government invo1vement in air tmnsport"" '.
A1though United States deregulation has certainly intluenced Member States and
European Communities institutions, and still exercises an intluence today, it seems
that in Europe more voices have argued that United States deregulation was a failure
instcad of a success"'. Consequentiy, the overall impact of United States
deregulation on the acquisition by the Communities of competence in air transport
seems to have been negative, since this acquisition is associated with a rcduction of
the degree of governmental involvement in air tmnsport.

b) Legal obstacles

When examining the problem of the legal obstacles which public international law
or Community law have placed in the way of the Communities, hindering their
acquisition of competence in air transport, one should bear in mind that thtlre arc
two different points of view from which this problem can be examined. Therc is the
point of view of the Communities and the point of view of the Member States.

The Communities cannot adopt legislation contrary to mies of public international
law or other mies of Community law binding on the Communities"". On the other
hand Member States cannot adopt national legislation contrary to the mies of public
international law or to Community law. For this reason, Member States often base
their arguments on the fact that a proposai of the Commission is incompatible with a
mie of public international law or with another mie of Community law, in order to
refuse at the level of the CounciI, to adopt the Commission's proposai and to refuse
to change their national legislation when it contlicts with Community law.

316 Le. ATAs betwecn the European Communities and groups ofthird countries.
317 This movement was followed by eountries such as Australia, New Zcaland, Canada, Japan
and, in the European Union, the United Kingdom. For the United States, Canada and the United
Kingdom dercgulation sec A. Mencik von Zebinsky, International Business Enterprises,
Airlines: Regulated Industries?, McGiII University, Terrn Paper, Montreal, Canada, Winter
1993.
m For this question, sec A. Meneik von Zebinsky, ibid.
319 A mie ofpublic internationallaw ean invalidate a mcasure of Community law if IWo criteria
arc fulfilled: (il the rule should be binding on the Communities, (iil the rule should be capable
of conferring rights on citizcns of the Communities which they ean invoke before a court of
law, sec generally Joined Cases 89/85-125/89, supra note 277.
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(1) Public intemationallaw

(A) TIlE NOTION OF NATIONAI.ITY

The rules of puhlic international law can he either general ruIes of puhlic
international law or treaty rules.

Under general rules of puhlic international law the notion of nationality requires
more than a purely formai element; the material criterion of a genuine and
continuous link with the State having conferred the nationality must be givenlZO

• This
requirement applies for individuals"', companies, ships and aircraft.

For companies, the conferment of nationality is provided in sorne States by the
registrdtion of the company in the State registers and in others by the fact that the
company is suhstantially owned and effectively controlled by nationals of the
Statem.

For aircraft, the conferment of the nationality is provided by the registration by a
State of the aircraft in the national register. Therefore the requirement is of a
genuine and continuous Iink between the State of registration and the aircraft bearing
the registration marks of the State.

Under treaty rules in the field of air transport, the requirement of a genuine and
continuous Iink between a State and its air transport enterprises, although not
mentioned in the Chicago Convention, is expressly provided in the International Air
Services Transit Agreemenf:!J and in the International Air Transport Agreemenf~4.
The requirement of a genuine Iink between the State of registration and its aircraft is
expressly provided in the International Air Transport Agreemenf2S

•

"" J. Verhocven, Droit Internalional Pl/blic (Belgium: Louvain-La-Neuve, 1992).
m For the rcquirement of a genuine Iink betwecn a State and its individuals, sec the so-eallcd
Nottebohm Case, Liechtenstein v. Guatemala, Iudgement Il, 11955] ICI Reports at 4-65,
11955) ICI Plcadings 'Nottebohm', vols. 1and Il.
m Barcelona Traction, [1970] ICI Report at 4.
J:!J Article 1 Section 5 of the International Air Services Transit Agreement provides: [ejach
conlracling Slale reserves Ihe righl 10 withhold or revoke a cerlificale or permit 10 an air
Iramï}()rl enlerprise of anolher Slale in any case where it is nol satisfied Ihal sl/bslantial
owner.l'hip and effeclive control are ve.l'Ied in nationals of a contracting Slale [. .. j,
International Air Services Transit Agrecrnent, Signcd at Chicago on 7 Decernber 1944, 15
UNTS 389.
3~4 Sec Article 1. Section 6 of the International Air Transport Agrecrnent. Whercas the'
International Air Services Transit Agreement bas becn ratificd by 99 countries only Il
countrics are party to the International Air Transport Agreement.
m Article 1, Section 1of the International Air Transport Agreement provides that frccdorns of
the air thrcc to five arc only grantcd through services on a rOI/le conslitl/ling a reasonably
direcl line 0111. from and back 10 Ihe homeland of Ihe Slale who.l'e nalionality Ihe aircrafi
possesse,\'.
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Following these requirement. Memher States have almllst invariahly inserted
nationality clauses in their national legislatilln and in the BATAs they have
concluded between themselves and with third countries.

These requirements places ohstacles in the way of the Communities. hindering their
acquisition of competence in air transport in two different ways.

The Commission has often requested Memher States to change these
nationality clauses when they are contrary to Community law"·. Memher
States have been extremely reluctant to change these clauses, arguing from
the fact that they are compulsory under puhlic international law. This
reluctance, and the ensuing delay in tinding a solution to the prohlem is an
important obstacle to the acquisition hy the Communities of competence in
air transport. In particular, it undermines the credihility of the Commission's
assertion that the internai market in air transport is ahout to be completed.

The requirements that the national criterion should he ohserved might also he
considered an obstacle to the acquisition by the Communities of competence
in air transport in the tollowing manner. There might he a contliet hetween
this requirement as provided under general mies of puhlic international law
and treaty mies and Community law.

However, insofar as treaty mies are concerned, it is arguable that since the
Communities have never formally signed or acceded to the International Air
Transport Agreement or to the International Air Services Transit Agreement, such
treaty mIes are not binding on the Communities3!7.

32. Supra note 201 and aeeompanying text.
327 For the question of whether, under the principles of succession of public international law,
the Communitics might be eonsidercd as legally bound by public international law rules in air
transport, infra note 329 and aeeompanying text.
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(Il) 1111-: CONVEN"IlON ON 1N"ITiRNAnONAL CIVIL AVIA110N

The Convention on International Civil Aviation''K as such is not a rule of public
international law hinding on the Communities, since the latter have never formally
signed or acceded to the Convention. Nevertheless, it is arguable that, according to
the principles of succession under puhlic international law, the Communities, to the
extent that it actually exercises tasks and powers previously exercised by the
Member States, is legally bound by the Convention329

•

On the other hand, the Chicago Convention is binding on the Member States
because they have ail signed and ratified it. Member States, from time to time, have
advanced the fact that they are bound, under public international law, to respect the
Convention, and on this basis have argued !hat it wiII be contrary to their
obligations, under public international law, to agree (at the level of the Council) to
Community legislation contrary to the Convention.

This argument can be challenged in three different ways.

Firstly when Member States are acting as mèmbers of the Couneil they are obliged
to respect Community law and in particular Article 5 and Article 234 of the EEC
Treaty33o.

Secondly, when ail the parties to the earlier Treaty (the Chicago Convention) are
also parties to the latter Treaty (the EEC Treaty) the earlier Treaty applies only to
the extent that its provisions are compatible with those of the latter TreatyJ31.

Thirdly, as it wiII be seen, the question of whether present or future Community law
contlicts with the Chicago Convention is not certain in ail cases.

m 111e text of the Chicago Convention in the English language was signed at Chicago on 7
Dccember 1944, Convention on International Civil Aviation, 15 UNTS 295. [Hereinaftcr the
Chicago Convention1.
329 In the context of GATT, the ECJ deeidcd that the Community was legally bound by the
GATT agreement. sec Joincd Cases 21-24/72, International Fruit Co NV v. Produktschap voor
Grocnten en Fruit[19721 ECR 1219, [197512 CMLR 1, ECJ. For the question ofwhether this
binding effcet is only applicable internally as betwecn the Member States and the Community
or also with respect to third eountnes , sec L. Weber, 'EEC Liberalization Poliey and the
Chicago Convention, External aspects of EEC Air Transport Liberalization' (1990) 3
European Air Law Association Second Annual Conference at note 12.
330 Sec infra note 411 and aceompanying texl.
331 Article 30(3) of the Vienna Convention of 1969, supra note 6.
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(i) General principles of the Chicago Convention

The Chicago Convention contains certain general principles whieh might eonlliet
with present or future Community law. Many provisions of the Chicago Convention
contain the principle of non-discrimination hetween the contracting parties": and one
of the aims and ohjectives of ICAO is to ensure that the rights of eontraeting States
are fully respected and that every contracting State has a fair opportunity to opemte
international airlinesJ33

• This conflicts with ail the existing Community rules in air
transport having a negative external effect and with sorne rules having a positive
external effect. Moreover, this might conflict with future Community ruIes in air
transporf'"'.

(ii) Article 1 of the Chicago Convention

Article 1 of the Chicago Convention contirms the basic principle that each State has
complete and exclusive sovereignty over its airspace. Article 1 of the Chicago
Convention assigns sovereignty over airspace expressly to the State. Thus, one could
conclude that, according to the Convention, no other subject of public international
law should be able to exercise the rights and to bear the obligations stated by the
Convention. Nevertheless, under public international law it is generally reeognized
that States are entitled to transfer sovereignty or competence, partly (not entirely),
to other subjects of public international lawl3S

• Moreover, according to Weher"",
such a transfer to the Communities will not be incompatible with Article 1 of the
Chicago Convention, provided that the Communities could he regarded as legally
bound by the Convention, and provided that the respective third countries , i.e. non
EC ICAO Member States, recognize and accept the transfer. lt seems to us, that
since international recognition by third States has no legal effect, this recognition is
not a condition necessary to the validity, under public international law, of such a
transfer. On the other hand, international recognition by a third Stale has important
political effects, since it is only after having recognized and accepted such a transfer
that third States will agree to have political relations with the Communities in the
areas of competence which belonged previously to the Member States.

m Sec, in partieular, Articles 5, 6, 7, 8, II, 12, 15 and 24 of the Chicago Convention, supra
notc 329.
333 Article 44(f), ibid.
334 For instance the Commission, in its Communication of 21 Oetober 1992, held that the
prineiple of reciprocitv shaH govern the Community's external relations in air transport, and the
European Parliarnent has invitcd the Community, when acting in the field of external relations
in air transport, to ensure !hat third eountries operating fifth fTccdoms in the Community shaH
not be entitled to aet as priee leaders under sueh routes, sec supra note 90 and G. Lunge
Report, 1July 1993, Doc FR\PR\230\230977-che at 7.
335 F. Capotorti, R.L. BindseheldIer, T.H. Buergenthal, Supranalionna/ Organi.mlions
(Oxford: Eneyelopcdia ofPublic International Law, 1983) at 262 and 264.
336 L. Weber, 'EEC Liberalization Poliey and the Chicago Convention, External aspects of
EEC Air Transport Liberalization' supra note 330 al 20.
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The possibility of such a transfer is also supported by the fact that the Chicago
Convention intends to promote international cooperationJ37 and permit contracting
States to make ccntracting arrangrments not inconsistent with the provisions of the
ConventionBK •

(iii) Article 7 of the Chicago Convention

Article 7 must be separated into two parts.

Article 7(1) provides:

lelach contracting State shaH have the right to refuse permission to the aircraft of
other contracting States to take on in its territory passengers, mail and cargo carried
for remuneration or hire and destined for another point within its territory.

Under Community secondary legislation in air transport, Member States are obliged
to authorize 'consecutive cabotage,339 within their territory by Community air
carriers licenced by other Member States provided certain conditions are mer".
Prima fade, this seems incompatible with Article 7(1) since this provision grant to
lCAO Member States the right to refuse foreign registered aircraft to operate
cabotage within their territory. However, following the case law of the ECJ, insofar
as the incompatibilities with the ECC Treaty arise [rom Member States' pre-existing
rights. the position is clear: by virtue of the principle of intemational law, aState,
in assuming a new obligation contrary to the rights granted to it by a prior Treary.

m Article 77 providcs: Ilothillg in this Convention .l'hall prevent IWO or more contracting
States from constilllting joint air transport operating organisations or international
operating agencies and from pooling their air services on allY rOll tes or in any regions {. ..j.
Article 77 is, however, arguably not directly applicable to the situation of the European
Communities. sec A. Lowenstein, supra note 87 at 163 to 168: C. Economidcs. 'Air Transport
Law and Policy in the Europe of the EEC and ECAC: now and beyond 1992, 1nstitute of Air
and Space Law. McGiIl University, Montreal. Canada. june 1989; P. Mendes de Leon,
Cabotage in Air Transport Reglliation (Dordrecht: Martinus Nijhoff, 1990) at 164-169.
•lJK According to Weber. the EEC Trcat)· can be regarded as an arrangement in the sense of
Article 83 of the Chicago Convention since the prcsumption for the compatibility, eontaincd in
the wording of this Article. renders regional cooperation compatible with the Convention
providcd it docs not duplieate the work of ICAO, sec L. Weber., 'Les éléments de la
cooperation dans le cadre de la Commission Européenne de l'Aviation Civile', [1977] RFDA at
388 and 408.
339 What the Commission calts 'consecutive cabotage' is to be considered as eighth-frccdom
traffie while ",hat the Commission caHs 'stand-alone' cabotage' is to be considercd as ninth
frccdom traffic, for the definitions of the frecdoms of the air, sec B. Cheng, The Law of
International Air Transport. supra note 210.
"" Before 1 April 1997, cabola~~ traffie must be consecutive: Le. traffic rights arc c."erciscd
on a service which constitutcs à\'.:: is schcdulcd as an extension from, or as a preliminary of a
service to. the State of registrau"'l and the air carrier docs not use, for the cabotage service
more than 50 per cent of its scasonal capacit), on the same service of which the cabotage
service constitutes the extension or the preliminary, sec Article 3 of Councit Regulation (EEC)
No 2408/92. supra note 249.
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by rhar aet renounees irs use of rhese righrs gramed. so tIr lL~ is necessary for rhe
perjonnance of its new obligarion:,'·'. Thercfore, Memher States, as tàr as
Community air carriers are concerned. have give up this right to retilsc foreign
registered aircrafi to operate cabotage within their territory.

The question of whether Article 7(2) is an obstacle to the acquisition hy the
Communities of competence in air transport is more difticult.

Article 7(2) provides:

[elaeh conrracting Srare undenakes nor 10 enrer inro any arrangemenrs which
speeijieally grant art)' such privilege on an exclusive basis 10 any orher State or an
airline ofany orher Srare. and not 10 obrain any such privilegejrom any ot/ler Srare.

According to Naveau there are two different interpretations of this provision'''.

Under a strict interpretation, when State A grants cabotage righl~ to State B, if other
States request the same rights from State A then State A is obliged to grant them.
This interpretation in effect holds that Article 7(2) is a most làvoured nation clause.

Under a freer interpretation, State A can grant cabotage rights to State B without
being obliged to grant similar rights to other States, provided that the ~'f'd.nt to State
B has not been done on an exclusive basisJ.lJ.

Although there are sorne good reasons to prefer the second interpretation'.... the
lCAO Council has not given a ruling on this question'·' and the lCAO Assembly has
rejected a proposition aiming at clarifying the situation'.... It can only be concluded
that States are !Tee to choose their own interpretation of Article 7(2) and that,
therefore, a degree of legal uncertainty is attached to this Article. There is always
the risk that Article 7 may be used by aState to oppose any form of regional
cabotage arrangement between two or more StatesJ47

•

341 Case 10/16, Re ltalian Customs Duties on Radio Valves: EC Commission v. ftaly, 119621
CMLR 187, EC!.
342 J. Navcau, Les implications de l'Arricie 7 de la Convention de Chica!io sur la politique
Communautaire du transport aérien [unpublishedl.
34' J. Naveau, Les implications de l'Article 7 de la Convention de Chiet/!io sur la politique
Communauraire du transport aérien. ibid.
,.... We agrcc \\ith J. Naveau that the second interprct::tion is prefemblc, sec J. Navcau, Les
implicarions de l'Article 7 de la Convention de Chicago sur la politique CommunallCaire du
transport aérien. ibid. at 7-19. See also, Memomndum of B. Cheng, House of Lords, Select
Committcc on the European Community's F'(temal Aviation Relations. supm noIe 34 at 3.
Contm Annex Il to the Communication 01'23 r'ebruary 1990, supm noIe 90.
34S As it was rcquestcd to do by the Swcdish governrnent in 1967.
J.46 Sec ICAO Plenary Session in Buenos Aires in Seplember 1968. .
347 J. Navcau, Les implications de l'Article 7 de la Convention de Chicago sur la politique
Communautaire du transport aérien, ibid. at 19.
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Therefore the question may arise as to whether the twelve EC Member States have
acted legally under Article 7(2) in proceeding to grant to each other, for the benefit
of their airlines, namely Community air carriers, cabotage rights .

The answer to this question depends partly on the choice of the interpretation of
Article 7(2) and partly on the formulation of the cabotage policy and on State
practice which the Member States will adopt vis-à-vis non-Member States'''.

If it is Community law which has formulated the present cabotage policy within the
Community, the European Communities have currently Iittle external competence in
air transport. Therefore, the question of whether the integration of cabotage rights at
a Community level is iIIegal under Article 7(2) and is an obstacle to the acquisition
by the Communities of competence in air transport depends not only on Community
law and practices but a1so on Member States' external air transport policy. In this
later respect, it does not seem to suffice, even under the freer interpretation of
Article 7(2), for Member States to specify in their BATAs that the granting of
cabotage rights is not exclusive or not to specify that such grant is exclusive to meet
the requirements of the Chicago Convention. On the other band, under the freer
interpretation of Article 7(2), Wassenbergh consider that Article 7(2) means nothing
more than the preparedness to enter into an exchange with everybody, and thereby
give everybody equal treatment in equal cases on equal terms, that is equal rights to
anybody, on the basis of reguiring and getting in return something of simi1ar
value"'9. If this statement is true it does not seem that neither Community law and
practices nor Member States current external air transport policies are iIIegal under
Article 7(2) of the Chicago Convention.

(iv) Article 17 of the Chicago Convention

According to Article 17, each aircraft must have a single nationality, and that
nationality shaH be the one of the State in which it is registered. For the Chicago
Convention the nationality of the owners of the aircraft is of no importance. The
nationality of the airline, currently expressed by the formula of substantial
ownership and effective control is a matter of indifference as long as the aircraft has
been nationally or internationally registeredl!O so that a State or a joint air transport
operating organisation or an international operating agency bears responsibility
under public international law for the operation of the aircraft. Consequently,
Article 17 is not, a priori, opposed to the Community air carrier concept.

3018 P. Mendes de Leon, Cabotage in Air Transport Regulation, supra note 335 at 160.
349 H. Wasscnbcrgh. Principles and Practices in Air Transport Regulation, supra note 204 at
113.
l!O S~'C Articles Tl to 79 of the Chicago Convention, supra note 329.
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(v) States obligations and rights under the Chicago Convention

The Chicago Convention establishes certain particular aviation-related obligations
and rights.

In particular, States are obliged to provide every aircraft engaged in international
navigation with a certificate of airworthiness'" and to provide the pilots and the
other members of the operating crew of such aircraft with certificates of competency
and IicenceslS!. In addition, Article 12 obliges ail contracting States to ensure
observance of ICAO rules when aircraft are flying over or manoeuvring within its
own territory and to prosecute any aircraft flying over the high seas in violation of
the ICAO regulations applicable3S3

•

On the other hand, the Convention3
" grants to individual States jurisdiction to

prescribe and jurisdiction to enforce relating to ail matters concerning conduct or
persons on board the aircraft.

The Convention seems to reserve such obligations and rights to States. Nevertheless,
as mentioned previously, such obligations and rights might be (partly) transferred
from Member States to the Communities and in such a case the Communities can he
regarded as legally bound by the Convention"'. Whether this transfer is conceivable
from a practicai point of view and whether it will occur in the future is tàr from
certain. What is clear from the Chicago Convention is that if the Communities were
to acquire full competence in air transport matters, the above-mentioned obligations
and rights would need to be transferred from the Member States to the
Communities.

Apart from these problems, most writers hold that there are no other important
obstacles in the Chicago Convention to the transfer of competence in air tr"clnsport
from the Member States to the Communities3S6

•

(2) Community Law

(A) TIIE PRINCIPLE OF SUBSlDIARITY

The TEU stipulates: {tJhe objectives of the Union shall be achieved (...J while
respecting the principle of subsidiarity as defined in Anicle 3b of the Treaty

3S1 Article 31 of the Chicago Convention, ibid.
m Article 32 of the Chicago Convention, ibid.
3S3 ICAO regulations arc mandatol)' when aircraft arc f1ying over the high scas.
354 And the international conventions on terrorism, sec T. Burgenthal, IAIV Making in the
International Civil Aviation Organisation (New York: Syracuse, 1969) at 67.
3SS Sec supra note 337 and accompanying text.
3S6 P. Haanappel et al.. EEC Air Transport Poliey And Regulation. and their Implications for
North America, supra note 28 at 166; E. Sochor, 'Air trausport in the European Conununity:
The hard-eore problem' (1990) ICAO Journal at 17.
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escablishing che European Communicy. According to Article 3b, in the areas which
do not fall within its exclusive competenceJ17~ the Community shaH take action in
accordance with the principle of subsidiarity.

The subsidiarity principle restricts the possible acquisition by the Communities of
competence in air transport in the foHowing manner.

The Communities must ensure that their legislative proposais are in accordance with
this principle'''. The wording of Article 3b indicate that Community legislative
proposais will be in accordance with the principle of subsidiarity only, and insofar
as, the following conditions are met: (i) the proposed action cannot be sufficiently
achieved by the Member States (ii) the proposed action, by reason of its scale or
effect, can be better achieved by the Communities. It is up to the Communities to
bring evidence that their legislative proposais are in accordance with the subsidiarity
principle319

• For instance, a proposed action which has a geographical scale wider
than national boundaries, and this is often the case for action in the field of air
transport, is an action which can be better achieved at Community level.

Since the principle of subsidiarity is not only a legal concept but also a political one,
the Council might refuse to adopt the Commission legislative proposais which are
contrary to the principle of subsidiarity. In the end it will be the task of the ECJ to
detennine if the principle of subsidiarity has been respected. However, the ECJ will
only be able to detennine this in the area of the Community's competence360 and a
posterioriJ•1

•

(il) PRlNCIPLES OF FUNDAMENTAL RIGlITS AND FREEDOMS

Article F of the TEU provides that the Union shaH respect, as general principles of
Community law, fundamental rights, as guaranteed by the European Convention for
the Protection on Human Rights and Fundamental Freedoms signed in Rome on 4
November 1950 and as they result from the constitutional traditions common to the
Member StatesJ•2

• Among these principles and rights is the principle of
proportionalityJ·J and the right of ownershipJ.... These principles and rights, which

J57 The faet that an area fulls \\ithin the Community's exclusive competence secms to have lost
its importance sinee the Commission has deelarcd that it will draft ail its proposais in
aeeordance with the principle ofsubsidiarity.
J3S This bas becn eonfirrncd by the President Delors on November 1992 and by the General
Secretariat of the Commission, SEC(92) 2169.
3J9 J. Cloos, sec supra note 101 at 144.
J60 As opposed to Title Vand Title VI ofthe TEU, sec supra note 299.
J61 Article 173 and 177 of the TEU.
362 For Cases whieh have applied the prineiples of fundarnental rights and frccdoms, sec J.
Temple Lang, sec supra note 148 at footnote 1I. .
36J i.e. a mcasure must not impose ineonvenience or loss whieh is unneeessary or out of
proportion to the objectives to be aehievcd. On proportionality, sec Case 276/84, Mctelmann
[19851 ECR 4057, ECJ; Case 208/84, Produktsehap voor Zuivel, [1985] ECR 4025, ECJ;
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are directly applicable in the Courts of the Member States. restrict the possibilities
for the Communities to acquire competence in the air transport sector.

c) Other Obstacles

The question of whether the geographical, economic and technical characteristics of
air transport in Europe are obstacles to the acquisition by the Communities of
competence in air transport is difficult to answer.

On the one hand, factors such as the disparity between the North and the South of
Europe''', the fragmentation of the airline market''', and the social'·', liscal'" and
other factors in the airlines' operation'·· as weil as the fragmentation of air tmffic
management and control systems"O - ail are obstacles to an acquisition by the
Communities of competence in air transport. These factors make it difficult, if not
impossible, for the Communities to undertake any harmonization at Community
level in the field of air transport. Furthermore, factors such as the financial
difficulties of the European carriers oblige air carriers to oppose any Community
measure Iikely to aggravate their financial situation"1 and undermine the full
application of Community competition rules.

On the other hand, the above-mentioned chardcteristics of air transport in Europe
and their resultant effects such as the congestion of airspace and airport
infrastructures312 usually cost States and European airlines a great deal of money and

Case 181/84, R (ex parte Man (Sugar) Ltd) v. Intervention Board for Agrieultural Produee.
[19851 ECR 4025, ECJ; Case 15/83, Denkavit, [19841 ECR 2 t7 t, ECJ.
,&1 Case 4173, Nold, Kolcn- und Baustoffgrosshandlung v. EC Commission of the EC,
Judgement ofl4May 1974, [19741 ECR 491 at 507,1197412 CMLR 354, ECl
'" The eountries of the North are, generally speaking, more advaneed in terms of(JDP per head
ofpopulation than the eountries of the South.
'66 There are eurrently 95 sehedulcd air carricrs and 234 non schcdulcd air carriers in Member
Statcs and EFTA countrics. There are carricrs exhibiting \Vide intra-regional variations in
structures and in unit costs, in contrast \Vith thc homogcneity of the structures and cost levcls of
their American and Asian counterparts.
'61 Social security charges vary l'rom 13% in the United Kingdom. 22% in Germany, 27% in
Spain, 33.9% in France and 40% in ltaly, sec Air transport World, Dcccmbcr 1992 at 67.
'68 For instance value addcd ta... (VAT) rates zero in the United Kingdom, 5.5% in Francc, 12%
in Spain and 19% in ltaly, sec Air Transport World, ibid. al 67.
'69 ln each of the Membcr States there elÙst, still today, distinct labor, sccurity and safety
rcquirements, user eharges and monctary regimes.
'10 According to Air Transport World thcre are currently 31 differcnt systems supplicd by 18
computer manufacturers \\ith 22 different operating systcms in over 70 programming
languages, Air Transport World, ibid. at 67.
311 By \Vay of incrcase in competition among European air carriers, rcduction of state financial
support to the air carricrs or rcduetion ofair l'arcs, see E. E. Henrotte, supra note 41 at 125.
312 60 to 70 additional aircraft are usually in the air at any given moment becausc ofcongcstion
of airspace and of airport infrastructures, sec Expanding Horizons, a report by the Comité dcs
Sages for Air Transport to the European Commission, January 1994 at 23. (Hcreinafter Comité
des Sagcs for Air Transportl.
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encourage them to request the European Communities to bring about changes in the
situation31l

• Likewise, the disparity between the North and the South and the above
mentioned fragmentation often encourage States and airlines to favour integration at
a Community level, since this integration is Iikety to reduce such disparity and
fragmentation and their resultant effects.

CHAPTER 2: OBSTACLES TO EUROPEAN UNION EXTERNAL
COMPETENCE IN AIR TRANSPORT

a) Political obstacles

(/) The attitudes ofMember States'''

Memher States' attitudes vis-à-vis the acquisition by the European Union of external
competence in air transport has been described as 'nationalistic paranoia'37S.

Memher States have from the tirst strongiy protested against the acquisition by the
European Union of any external competence in air transport. In particular, if they
acknowledge that the EEC Treaty has effected sorne transfer of external competence
to the Community, and away from Member States, they have argued that this is
strictly Iimited to those areas in the Treaty where there is an explicit attribution of
external competence"·. Since Articles 75-84(2) of the EEC Treaty do not provide an
explicit grant of external competence to the Community in transport matters, they
have considered that the Community has no external competence in transport
matters.

When the concept of implicit (externat) competence has been recognized by the
ECJJ77

, Memher States have adopted attitudes of various kinds.

Firstly, they have interpreted the EEC Treaty narrowly. In particular, Member
States have always refused to interpret the notion of CCP as including (air) transport
matters.

Secondty, Memher States have watered down EEC Treaty procedures, taking
advantage of omissions and protecting themselves with legal exemptions. For
instance, the Treaty procedure, under Article 228, for the conclusion of

173 One of the most striking examples of titis is the more titan 100 reeommendations eonbined
in the Report of the Comité des Sages for Air Transport a large majority ofwhieh arc rcquests
fOJ Community actions, sec Comité des Sages for Air Transport, supra note 373.
37 Exeepl maybe sorne Member Stales whieh arc Jess slrongly opposed 10 the lransfer of
external competence to the Communilies.
37SK. P. Hendry,supranole 126 al 121.
37. Chiefly under Articles 113 and 238.
ln Sœ supra noie 128 and aeeompanying tex!.
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international agreements by the Commission, has been watered down by Member
States to maintain Council contro\' Member States have taken advantage of the fact
that the EEC Treaty lacks a clear-cut distinction between the areas wherc the
Community is exclusively competent and those where it is not. On this basis. they
claim that a large number of international agreement~ are mixed agreements, and
therefore must also be concluded by Member States. From the legal exemption in
Article 234(1) Member States have concluded it was neither appropriate nor suitablc
to change their network of BATAs.

Thirdly, Member States have used the Chicago Convention as an argument. For
instance, they have often referred to Article 44(e) of the Chicago Convention which
stipulates that one of the aims and the objectives of ICAO is to prevent economic
waste caused by unreasonable competition. Arguing l'rom this, they have opposed
the transfer of external competence to the European Union since, according to
Member States, such a transfer will increase the competition among air carriers to
an unreasonable degree37S

•

Finally, Member States have utilized factual elements as an argument. For instance,
they have argued that the limited staff of the Directorate General of Transport of the
European Commission will be unable to cope with the additional amount of work
required if the competence to negotiate BATAs with third countries is tmnsferred
from Member States to the Commission.

(2) The attitude o/the European Parliament

The European Parliament agrees broadly with the Commission's proposai to
gradually transfer to the European Union the external competence in air transport
currently in the hands of Member States379

• The European Parliament agrees that
such transfer is rendered necessary by the internai market in air transport now
(almost) completed, and the need to eliminate discriminatory treatment of air
carriers in such a market. In addition, the European Parliament agrees with the
Commission that negotiation by the European Union's in one block will reinforce
the competitiveness of the European Union air transport industry. It seems that the
European Parliament disagrees strongly with the Commission ooly on one point, and
differs slightly l'rom the Commission on points of minor importance. For the
European Parliament, the specifie nature of air transport, as weil a~ the need to

378 For other examples of the use of the Chicago Convention as an argument against the
acquisition by the European Union of external competence in air transport, sec supra note 336
and aeeompanying tex!.
379 Sec European Parliarnent, Report of the Committee on Transport and Tourism. 24 June
1993, Miss Macintosh, A. rapporteur to the Committec on Transport and Tourism, Doc A3
192/90; G. Luttge Report, supra note 335, Resolution of the European Parliarnent of 16
November 1993, PV 39,15 Ncvcmber 1993.
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confer a strong democratic legitimacy on external air transport policy, justifies""
placing the legal basis lor the external competence of the Community in air transport
on Article 84(2) of the EEC Treaty in conjunction with Article 228 instead of on
Article 113. The European Parliament insists on the need to adopt, in one
document, clear guideiines on the way the external policy will be conducted, and
considers that these guidelines should be discussed at the Council level before the
Commission take on any external relations in air transport.

(3) The anitudes afthe airlines

European air carriers are divided on the question of the Community's external
competence in air transport.

Sorne European carriers, while not totally in favour of Community externat
competence in air transport, are strongly against more regulation and favour
measures enabling airlines to improve their efficiency and competitivenesit81

•

Others3
" advocate sorne form of return to the regulated environment and are

strongly opposed to an 'open skies' policy. While they recognize that there is a
problem of imbalance, because air transport between third countries and the United
States is dominated by the United States, these air carriers conside~ that the pre
requisite conditions for the transition from bilateralism to multilateralism are not yet
fulfilled, and in particular that the Commission should put forward policy guidelines
setting out what the Community will seek to achieve before exercising external
competence in air transport38J

•

Air carriers of developing countries have expressed concerns that their existing
tramc rights should not be diminished as a result of a European Community
approach to external relations in air transporf'".

American carriers consider, generally, that the bilateral system is tlawed and has no
viable future. Therefore, evolution toward a multilateral system is viewed as the
only means of providing fair and cqual competitive opportunities385

• According to

380 For the question whether the European Parliarnent is eonsulted on common commcrcial
aNrccmcnts, sec supra note 170 and aecompanying tex!.
l8 Sec, in particular, British Airways' and SAS's contributions to the Comité des Sages for Air
Transport, supra note 373.
3M2 ln particular, sec the contributions of Air France, Alitalia and Sabena to the Comité des
Sages for Air Transport, ibid.
l83 Contribution of Air France to the Comité des Sages for Air Transport, ibid.
"" Sec, in partieular, Air Mauritius' contribution to the Comité des Sages for Air Transport,
ibid.
385 Sec, in particular. American Airlines'· and Delta Air Lines' contribution to the Comité des
Sages for Air Transport, sec supra note 373.
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American carriers, this multilateral system must he negotiated hetween the
Community and the United States.

Although sorne Asian/Pacitic carriers have expressed interest in the devdopment of
the Community's external competence in air transport"·, Asian/Pacilic carriers and
Arab carriers consider that there must he safeguards against excess capacity and a
below-cost l'ares w;u-3".

(4) The attitude ofthe United States govemment

The initial success of the deregulation of the national airlines led the Carter
administration to begin to export its policies into international markel~.

In the summer of 1978, Carter issued a statement on international air transport
policy which established the objectives of multiple-carrier entry in international
markets and increased price competition'"'.
The United States began to negotiate liberal-type BATAs3

'9 with a certain numher of
carefully selected States3

!lO. This Iiberal policy has heen a success for the United
States in sorne countries391 and a failure in others392

•

Sinee 1979, there have heen objections against the Carter administration's
implementation of its liberal policy. The main objection was the trading of hard
rights393 against soft rights3

". Consequently, the United States has adopted a more
restrictive alùtude particularly by lelùng their bilateral partners know that there are
sorne areas which cannot he negotiated. In particular, such areas include cahotage,
which has always be reserved to United States domestic airlines39

\ foreign
ownership of United States airlines396 and foreign control over United States
airlines397

•

386 Sec Singapore Airlines' contribution to the Comité des Sages for Air Transport, ibid.
387 Sec, for instance, Japan Airlincs' and Arab Air Carriers Organisation's contributions ta the
Comité des Sages for Air Transport, ibid.
388 The international negotiating objectives of the United States arc declared in section 17 of the
International Air Transportation Compctition Act of 1979, Pub. L. No. 96-192, 94 Stal. 35
(1980).
38. For the eharacteristics oflibcral-tvpc BATAs, sec infra note 433.
390 Bclgium, the Nctherlands, Germany and other non European Statcs such as Costa-Rica,
Thailand, Singapore, South Korca, Jarnaica and Jordan.
3.1 For instance the Nctherlands and Bclgium.
392 Italy, Japan and Ncw Zcaland. .
3.3 i.e. access to major interior markcts in thc United Statcs.
3" i.e. theorctical access to forcign markets. vague promises oflibcral pricing opportunities and
f,rohibition against discrimination and unfair practices.
•s Sec scction 1l08(b) of the Fcderal Administration Act of 1958 as arnended by Scction 401

of the International Air Transportation Compctition Act of 1979, supra note 382. An
emergency exception ta the cabotage prohibition was introduced by Scction 13 of the
International Air Transportation Competition Act of 1979, ibid. at S 13.
396 The Federal Aviation Act of 1958 restricted the ability of foreigners to participate in thc
United States airline indust!)', sec scction 101(3) whieh set up a forcign personal invcstmcnt
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[t seems to us that the Iibera[ policy of the United States had two consequences
whieh are to sorne extent mutually contradietory.

The United States has heen ah[e, especially at the heginning, to score sorne points in
Europe by a policy of divide and mie. Nevertheless, because of criticism emanating
from the United States side and increasing reluctance from the European side, the
United States today finds it difficult to progress with their Iibera[ policy, and
certain[y with an 'open skies' policf·'. Consequently, they start to support the
Community in its attempt to acquire externa[ competence in the field of air
transport, since this is Iike[y to bring more Iiberalism. However, since they have
been able to achieve their initial success precise[y as a resu[t of the absence of any
externa[ competence in air transport on the part of the Community, the United States
is not pushing strong[y in favour of Community competence. Their attitude seems
rather to use the Community as a means to win more from the Member States on a
bilatera[ basis.

b) Legal obstacles

(1) Public intenuuionallaw

It does not seems that public international law provides any further obstacles to the
acquisition by the Community of external competence in air transport, than it
already provides for the acquisition by the Community of competence in air
tran~ll0rt in generaI'99.

However, for the acquisition of internaI competence it was less important for the
Community to determine whether its proposed legislative measures conflict or not
with the mies of public international law. There are two main reasons for this. First
the mie lex posterior derogat priori of public international law and of Community
law is sufficient hasis tor the view that internai Community legislation supersedes
the prior commitments of Member States under public international law400

• Secondly
an internai transfer of competence from Member States to the Community whieh has
no direct external effect would have less adverse effect on third countries, and
would therefore create tewer problems under public international law.

min the United States airlines at 25 per cent of the voting interest, Pub. L. No. 85-726, 72
Stal. 73 I.
'97 Sec section 408(a)(4) of the sarne Act which set up a foreign air carrier investrnent Iimit in
United States airlines at 10 per cent of the voting intercst unless discrctionary exemption is
~ranted bv the United States administration, ibid.
9' Like the one provided by the BATA the United States have concluded with the Netherlands

in 1992.
J99 Sec supra note 322 and aceompanying texl.
400 Sec Article 30(2) of the Vienna Convention of 1969, supra note 6.
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With respect to the acquisition by the Community of ext'mal competence. the
situation is different. Any transfer of extemal competence l'rom Member States to
the Community will have a considerable effect on third countries. Although the
transfer of competençe is not legally afTected hy il~ recognition or acceptance hy
third ccuntries, and such a recognition or acceptance is therefore not conditional
upon it, the politicaI effects of any recognition or acœptanee hy third countries are,
however, particularly important. Indeed, no third COI.!:ltry is legally ohliged to
recognize or accept the transfer of competence to Community's institutions. This
could lead to a situation in which the status quo blocked the development of the
Community's extemal competence in the field of air transport. Likewise, a mie of
public intemational law regarding third countries is that a Treaty does not create
either obligations or rights for a third country without its consent""". Third countries
are unlikely to give their consent to Community Treaties which are contrary to the
mIes of public intemational law binding upon them. Therefore it seems to us to be li

particular!y important question of whether or not Community legislative measures in
air transport having a direct extemal effect are in accordance with public
intemational law"'''.

(2) The Convention on International Civil Aviation

It does not seems that the Chicago Convention creates additional obstacles to the
acquisition by the Community of extemal competence in air transport than it already
creates for the acquisition by the Community of competence in air transport.
Nevertheless, for the same reasons as those mentioned above, and because the
Chicago Convention has been ratified by many third countries""" it is of great
importance for the Community to determine whether or not its proposed legislative
measures with a direct extemal effect""" contlict with the Convention. The fact that
there exists a conflict is not an absolute obstacle to the adoption of a Community
legisIative measure, but it increases the risk that Member States will object to the
proposition, and that third countries will not recognise and accept the transfer of
competence to the Community resulting from the proposed measure, and consent to
be bound by the extemal effects of the measure. In addition, as mentioned
previously, it is arguable that the Community is legally bound by the Chicago
Convention""". It might also he argued that, if the Community actually exercises the
tasks and the powers previously belonging to Member States in a way contrary to
the Convention, the Community is intemationally responsible for having infringed
the Chicago Convention.

401 Article 34 ofthe Vienna Convcntion, ibid.
40' For mcasurcs having a direct cxtemal cffcet, sec supra note 291 and accompanying text.
403 There arc approximately 185 contracting parties to the Chicago Convention.
..,.. For mcasures having a direct external effeet, sec supra note 291 and accompanying text.
405 Sec supra note 337 and accompanying text.
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(3) Community Law

(A) CIIARACTERISTICS OF COMMUNITY TREATIES

Community Treaties have far reaching consequences for the Member States.

Following the principles of the primacy and of the direct effect of Community law,
Community Treaties, concluded in accordance with Community procedure, are
binding on Member States406

• The obligations contained in them often have to be
translated into the internaIs laws of Member States and, on occasions"07, become law
in Member States without any further enactment of Community or national
legislation. By directly becoming law in Member States, Community Treaties
might"'" create rights which may be invoked by individuals.

A Member State which enter into a Treaty on a subject Iying within the jurisdiction
of the Community will be in breach of its obligation and might be brought before
the ECJ under Article 177. If a national legislature enacts legislation which is
inconsistent with a directly applicable rule of Community Iaw, the national Courts
should not give effect to if"". Moreover, the Member States which enacted such
national legislation will be in breach of Community law and can be brought before
the ECJ under Article 5 of the Treaty and Article 228(7) if the Community rule is
an international Treaty.

Member States are weil aware of these far-reaching consequences of Community
Treaties. For this reason they are reluctant to give the Commission the power to
enter into international commitments. Such reluctance is increased by the fact that

406 This results from Article 228(2) of the EEC Treaty, sec Case 48174, Channasson v.
Ministre de l'Economie ct des Finances, [19741 ECR 1383; Case 104/81, Kupferberg
Hauplzollamt Mainz v. C.A. Kupferberg & Cie KG a.A., Preliminary Ruling of 26 Oetober
1982, [19821 ECR 3641 at3659.
.." The constitutions of sorne States require that legislative authority be obtained before any
Treaty provision cao become part of their intelllal laws, thereby ruling out the possibility of
Treaties being self-executing, except when such authority is obtained in advance.
..,. The ECJ bas concludcd that Community law recognizes that Community Treaties may have
a direct effect. Whether a partieular Treaty fulls into this category depends on the intention of
the parties. The test applicd by the Court is to detennine whether the Treaty provisions amount
to a clear and precise obligation which is not subject in its implem~ntation or effects to the
adoption ofany subsequent mensure sec Case 6/64, Costa v. Enel, Judgcment of 15 July 1964,
[19641 ECR 1269, ECJ; Case 181173, Haegeman Il, Judgement of30 April 1974, [1974] ECR
459, 1 CMLR 530, ECJ (direct effect of the 1963 Convention of Yaoude); Case 87175,
Bresciani v. Admministrazione Italiana delle Finanze, [1976] ECR 129, [1976] 2 CMLR 62,
ECJ; Case 17/81, Pabst und Richarz KG v. Hauplzollamt Oldenburg, [1982] ECR 1331,
[1983]3 CMLR II, ECJ (direct effect of an Association Agreement with Grecce); Case 104/8,
Hauplzolampt Mainz v. C.A. Kupferberg & Cie, KG, [19821 ECR 3641, [1983}, 1 CMLR l,
ECJ (direct effcct of a bilateral agreement eoncludcd by the Community). Contra Joined Cases
21-24/72, supra note 330 (absence ofdireet effcct ofGATT provisions).
0109 J. Temple Lang, supra note 148 at 247. Even if the rule of Community law is not directly
applicable, it will have effccts in Iitigation to which any public authority is a party.
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each time the Community has exercised its extemal competence, the transfer of
competence from the Member States to the Community is irrevocable, and Member
States can no longer conduct their extemal relations independently .

(13) ARTICLE 234 OF 11 ni EEC TREi\TY

It is necessary to distinguish between two different questions: the question of the
validity of BATAs concluded between Member States and the question of the
validity of BATAs concluded between Member States and third countries.

Article 234(1) provides no derogation with respect to BATAs concluded between
Member States.
With respect to BATAs concluded between Member States before the entry into
force of the EEC Treaty the Treaty takes precedence over the agreemenL~'ltJ.

With respect to BATAs concluded between Member States since the entry into force
of the EEC Treaty, Member States are under the general obligation to take ail
appropriate measures to ensure fuI filment of the obligations arising out of the Treaty
or resulting from actions taken by the institutions of the Community and to abstain
from any hleasure which could jeopardise the attainment of the objectives of the
Treaty'lI. This general obligation in sufficient to prohibit Member States l'rom
concluding between themselves BATAs which are contrary to Community law"'.

With respect to BATAs concluded between Member States and third eountries
before the entry into force of the EEC Treaty, the purpose and effeet of Article
234(1) is to [ay down that the application of the Treaty does not affect the dutYof
the Member States concemed to respect the rights of non-Member States under a
prior agreement and to perfonn its obligations thereunder4lJ

. This means that the
rights and obligations resulting from such BATAs are not affected by the Treaty and
remain into force even if they are contrary to the Treaty and to secondary legislation
adopted by the CounciI. This is an application of a more general principle of public
international law414 and of Community law4ls that with respect to Treaties concluded
between Member States and third countries, the Community is bound by the

410 Case 10/61, Re Italian Customs Duties on Radio Valves: EC Commission v. ltaly, 119621
CMLR 187, ECJ.
411 Article 5 of the EEC Trcatv.
412 J. Balfour. 'Factortarne: The beginning of the end for nationalism in air transport' (1991) 16
Air & Space Law at 257. It should be notcd that in certain arcas other than air transport the
EEC Trcaty itself envisages and encourages the conclusion of bilatera1 agreements between
Member States, sec Article 220 of the EEC Trcaty.
413 Case 812/79, Attorney General v. Burgoa, [198112 CMLR 193, ECJ.
414 Sec Article 34 ofthe Vienna Convention of 1969, supra note 6.
41S Sec Joincd Case 21-24/72, supra note 327; Case 38/75, Douancagent der NV Ncdcrlandse
Spoorwegen v. Inspecteur der Invocrrechten en Accijnzen, [19751 ECR 1439,1197611 CMLR
167, ECJ.
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commitmenl~ previously acccpted hy individual Memher States"". However. Article
234(2) ohliges Memher States hl take ail approprilllt' Sll'pS to e1iminate
incompatihilities hetween the Treaty and BATAs concluded hefore the entry into
force of the EEC Treaty"', and which are contrary to Communily law. This relaies
directly to the queslion of whether Article 234 is an ohstacle to Ihe acquisition hy
the Community of external competence in air transport. Indeed. Memher States
olten use Article 234(\) as an argumenl 10 refuse to modify exisling BATAs
concluded with third countries and which are contrary to Community law.

Therefore, the Iwo central questions are (i) under which condilions could Memher
States argue From the exemption clause of Article 234( 1) and (ii) what is the nature
of their obligations arising From Article 234(2).

According 10 Dito Lenz418
, the exemption clause of Article 234( 1) cannol he invoked

by Member States if they have not satisfied their obligations arising From Article
234(2). Likewise, BATAs which are contrary to Community law cannot he used
against the Community, which can ignore them and consider them as void. It is
important to nllte that the question of the validity, under Community law, of BATAs
is a different question From the validity, under public international law of BATAs
concluded with third countries. Between the Memher States and the third countries
the validity of a Treaty a Member State entered into is a question of puhlic
internationallaw. Under public international law it seems to us that a Memher State
could be held responsible if it has concluded a BATA with a third country which can
be considered hy the Community as void. The tàct that a Memher State is unahle to
fulfil its international commitmenl~ seems sufficient to impose upon it international
liability vis-à-vis third countries.

In regards the nature of Memher States ohligations arising From Article 234(2), Otto
Lenz has suggested that, while the ail appropriate steps referred to in Article 234(2)
were steps permissible under public international law, such steps include not only
the opening of negotiations with a view to amending BATAs concluded with third
countries and which are contrary to Community law but also, if necessary,
repudiation of the agreement if the third country is not prepared to !lmend the
agreement41

' •

With respect to BATAs concluded hetween Memher States and third countries afier
the entry into force of the EEC Treaty and which are contrary to Community law,

416 For the question of the application of Anicle 234( l) 10 arnendrnents, agreed after accession
to the Trenty, 10 agreemenls eoncludcd prior to accession, sec J. Balfour, .Factortarne: The
beginning ofthe end for nationalism in airtranspon' supra note 412 at 259.
417 Or prior to the accession to the Trcaty.
41H K. Otto Lenz, supra note 47. Sec also the ruling proposcd by Otto Lenz to the ECJ in Joincd
Case 209 to 213/84, K. Otto Lenz, supra noie 47 at II.
41' For the question ofwhether Member States have taken sueh action in practiee, sec infra noie
609 and aeeompanying tex\.
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insofar as the incompatihilities with Community law arise from Member States' pre
existing rights. as mentioned previously, the position is clear'20.

The position is less clear with regard to the pre-existing obligations of Member
States"'.

(c) IHiAl.llASIS FOR COMMlJNITY EXTERNAI. RELATIONS IN AIR TRANSI'( IRT

The question of the legal basis for the Community to undertake external relations in
air trdnsport matters is certainly one of the most important legal obstacles to the
European Union's external competence in air transport. This important question has
been treated in Part B"'.

(4) Bilateral Air Transpon Agreements

The consequences of Article 1 of the Chicago Convention and of the failure of the
Chicago Conference'" to provide for an exchange of commercial rights for
scheduled international air services·'·, and for an effective exchange of such rights
for non-scheduled international air services·''', is that in order to make international
air trdnSport possible, BATAs between States were necessary·'6. The bilateral
agreement that was most widely held up as a model in many countries was the
Bermuda Agreement between the United States and the United Kingdom on Il
February 1946"".

Following the conclusion of this agreement almost"" ail EC Member States have
concluded many·" Bermuda types of agreements·J

• between themselves and third

.,. See supra note 341 and accompanying text.

." J. Balfour, Faclortame: The beginning of the end for nationalism in air transport, supra note
412 at 259·260.
m See supra note 96 and accompanying text.
.,.1 The Chicago Conference was held on Ist November 1944 (until 7 December 1944) and was
attended by representatives from tifty-four nations.
•,. Article 6 of the Chicago Convention expressly denies any multilateral grant of commercial
rirhts for sehcduleg international air services, supra note 323.
•, Article 5(1) of the Chicago Convention (in exception to the sovereignty principle of
Article 1) exchanges on a multilateral basis the tirst and second freedoms of the air, ibid.
Article 5(2) e"changes on a multilateral basis the remaining commercial rights, with nurnerous
restrictions, supra note 329. Most States have interpreted these restrictions so widely that they
rcquire prior pennission for the operation of virtually ail non-seheduled international
commercial air services. Consequently Article 5(2) is an almost dead letter.
•'6 Exeept for the tirst two frccdoms of the air whieh were dcalt with on a multilateral basis in
the International Air Services Transit Agreement, supra note 328.
• '7 The Bennuda agreement \Vas renamed Bennuda 1when the United Kingdom renounced the
BernlUda agreement in 1975 and eoncluded a more restrictive Bennuda li agreement with the
United States in 1976, Agreement between the govemment of the United States of America and
the government of the United Kingdom Relating to Air Services between Their Respective
Territories, signed at Bennuda on II February 1946,3 UNTC 253.
•" Exeept Luxembourg which has no BATA.
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countries. Afterwards, sincc Member States do not follow the same air transport
polü;y regarding individual third countries, some Member States have conc1ulieli
pre-determination-type BATAs"\ while others have eoncluded liberal-type
BATAs"'. Moreover, an increasing number of BA rAs were accumpanied by a
secret memorandum of understanding ur an exchange of lellers often changing
eonsiderably the meaning of the public agreemenl~.

It is clear that the acquisition by the Community of extemal cumpetence in air
transport conflicts with the present situation regarding to the BATAs, and especially
the pre-determination-type BATAs, the Member States have eoncluded between
themselves and with third countries.

Indeed, if the Community acquires extemaI competence, the following consequences
are toreseeabIe.

Member States will have to disclose to the Community institutions the exact
content of aIl their BATAs, incIuding any secret memomndum of
understanding or exchange of Ietters.

With the graduaI deveIopment of the Community's extemal competence,
Member States will be required to amend any of their BATAs which conllict
with Community law, in particuIar the competition rulesJn

, the rules on the
rights of estabiishment4J.l and the rules on Computer Reservation systems

4:!9 Eaeh Member State has approximately 60 BATAs.
430 Bermuda types of agreements establish the foHowing principles:
- Fares and rates for air services betwecn the territories of the respective eountries shaH be

subjeet to the approvals ofboth govemments (dual approval rule).
- The determination of international air fures and rates shaH be delegatcd to the lATA rate

making maehinel)' (subjeet to the right ofgovernment to review, to disapprove, and to fix
lATA agrccd fures and rates either with or ,vithout retrospeetive cffcet).

- Therc eould be multiple designation of air carriers. meaning that caeh nation may designate
one or more carriers to perform air service under the transport agreement.
- Free determination ofeapaeity, frequeneies, and types ofaireraft.
- Frec determination of routes.
431 i.e. prior govemmental determination or approval beforc the services may commence.
432 Liberal-t\]e BATAs have the foHO\ving eharaeteristies:
- Unlimited multiple designation ofairlines.
- Frec route structure
- Free determination by the airline(s) ofcapacity, frequeneies, and types ofaireraft to be

uscd.
- No limitation on the carriage ofseheduled sixth-freedom traffle.
- Unilateral tariff filing by airlines
- Minimal govemmental interference in tariffmatters.
- Inclusion ofprovisions on charter !lights.
433 Many existing BATAs encourage or rcquire carriers to agree on fares, eapaeity, sehedules
and revenue sharing eontrary to Community competition rules, sec Communication of 21
Oetober 1992, supra note 90 at para. 14.
,).1 Sec infra note 605 and aeeompanying text.
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(CRSst". Moreover, Memher States will he required to retrain from
concluding new BATAs contrary to Community law. Moreover, Member
States will Ime many of the powers conferred upon them hy the BATAs4

.'\

and, in particular, the powers to determine the three essentials aspects of
• . •• ':l7compeUuon among aIr carners . .

Finally, in the long term it is likely that each Memher State will lose its
capacity to develop an extemal air transport policy which differs from those
of other Member States, and that the content of each of its BATAs concluded
with third countries will be replaced by a set of common mies, contained
either in BATAs concluded by the Community with third countries or in a
multilateral ATA between the Community and a third country or countries.

For these reasons Memher States strongly oppose the acquisition hy the Community
of extemal competence in air transport.

c) Economie obstacles

It is generally argued hy the Member States and the European airlines that the
European air transport industry is currently at an economic disadvantage when
compared with the Asian and American air transport industry. It is also argued that
this disadvantage is like\y to become worse in the future with the remova\ of
restrictions, and with increased competition, in particular on the extra-Community
air transport markets 4J'. Consequently, there is a strong resistance among Member
States and European airlines to the acquisition of externat competence by the
Community, since it is generally considered that this acquisition will increase the
removal of restrictions and competition, in particular on the North Atlantic market.

The question of whether this fear has any justification will he examined as follows.

The economic competitiveness of the European airline industry will be ana\ysed and
compared with that of the Asian and American industry in order to determine
whether the European air transport industry is, in fact, at an economic disadvantage,
and if so, whether or not this economic disadvantage is like\y to be increased by the

4JJ Member States have often accepted clauses in their BATAs which eonflict with Community
rules on CRSs conceming non-discrimination within CRS displays and non-discrimination
among CRS suppliers. sec Communication of21 October 1992, supra note 90.
4J61l1e capacity to determine frcquencies, types ofaireraft, etc.
4J7 Fares, capacity and acccss.
4J' This argumcnt was raised in particular during the ICAO World-Wide Air Transport
Colloquium held in Montreal in April 1992.
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removal of restrictions and hy increased competition in the extra-Community air
transport markets"".

(1) Technical efficiency

ln general, there is a much higher propensity to tly in the United States than in
Europe and internai-United States traftic is much more important than internal
Community trafficJ.lü. Several factors contrihute to this higher propensity....' .
Consequently the major airports in the United States not only produce signiticantly
higher passenger traffic volumes than those in Europe....', hut there are more high
volume airports, and the airlines hased in the United States carry more traftic than
those based in Europe....'.

The American airlines have the largest tleets ranked hy total nUIT.hers of seat~. Only
two European carriers (British Airways and Air France) and one Asian carrier
(Japan Airlines) are among the top ten carriers ranked hy total seat~""".

ln terms of value of the order book, the three largest United States mega-carriers
(United Airlines, American Airlines and Delta Air Lines) dominate, and these
airlines, by bulk ordering of aircraft, have managed to achieve major economies.

On the other hand, the average fleet age of Asian and European carriers is lower
than for North American carriers, and these carriers have tleet~ more heavily
exposed to Chapter 3 noise legislation. Although there is a great variation in the
European figures, European carriers generally achieve betler utilizations of their
fleets than their United States counterparts whose operations are based around the
hub-and-spoke systems....'.

4'9 For this analysis wc consider it to be hypothctical that the acquisition ofexternal competcncc
by the European Community will result in the removal of restrictions and incrcascd competition
in extra-Community air transport markets.
...., For United States air carriers domestic air services accounts for more than 70 per cent of
their total operations, wlùle in the case of the AEA airlines intra-Community services represent
less!han 30 per cent oftheir total operations.
...., For instance the GDP per hcad of population, whieh is significantly higher in the United
States than in the European Community, the highly mobile population dispersed over the entire
territory of the United States and the fuct !hat European air carriers filee mueh more intense
inter modal competition than in the United States.
....2 Only thrcc European airports are among the world 's top fiftcen airports in terms of
r,assenger movements.

, About 55 per cent.
..... AvMark, The Competitiveness of the European COIl'.munity's Air Transport Industry, 28
February 1992, 2-2. (Hereinafter AvMarkl
...., ln terms of block hours per day or weight and passenger load factors.
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(2) Labour efficiency

Since labour C()st~ account for up to 30-40 per cent of an airline's total cost, labour
efficient')' is an important factor determining the overall unit cost, and thereby the
competitiveness uf the airline industry. European tlag carriers tends to have higher
labour costs....,·. Having said that, another prohlem is to determine which factor is
responsihle for this competitive disadvantage. It seems that this disadvantage is not
due to the smaller size of the European airlines, nor, contrary to a very popular
helief, to the higher social costs of labour in Europe....

,
. According to AvMark it

seems that average sector distance and labour productivity are the two most
important factor that determine labour efficiency and that factors such as the level of
wages and the degree of unionization are also of importance.

(3) Cost efficiency

Cost efficiency is probably the more critical side of the profit equation. Broadly
speaking European airlines tend to pay higher wages than American carriers and
much higher wages that Asian carriers...... European airiines incur higher fuel costs
!han American carriers, but lower than Asian carriers. Although their are many
reasons for that....• user costs~IO in Europe tend to be higher than in the United
States4

". Consequently, unit operating costs of European airlines are substantially
higher than their counterparts in other regions412

• However, since the average stage
length4H (which is cIosely related to aircraft size and to the modes of operation) is
one of the major factors determining airline unit costs454 and since the average stage
length tor European tlag carriers tends to be shorter4ll

• European tlag carriers might
not be 50 much disadvantaged in respect of airlines unit cost when competing against
American and Asian carriers on long haul routes. The biggest regional difference in

..... Unitcd Statcs airlines produec almost twicc the ATK, dcpartures and othcr types of physical
and cconomical mcasures of output per employec. For a complete list of these mcasurcs sec
AvMark, ibid., at 3-14 to 3-36.
...., Comité des Sages for Air Transport, supra 1I0tc 377 at 14-15.
..... Except Japan Airlines.
..... For these rcasons, sec AvMark, supra note 44+at 4-3 and 4-4.
410 i.e. airport, ATC and navigation charges.
411 On average, Europeans paid 3.2 per cent more per ATK for user charges.
412 ln 1989 the unit operating costs of Europeans airlines' averaged 67 per cent, comparcd to 43
per cent for North Arnerican and 40 per cent for Asian airlines.
413 The kilometrcs flown per ycar divided by landings per year.
454 Such factor has an influence on the teehnical effieiency, the labor cfficiency, the cost
cfficicncy and the financial performance ofan airline.
4ll Average distances for flag caniers in the European sector arc betwecn 1000 and 1400
kilometrcs, while distanccs for caniers in the North Arnerican sector tend to bc longer than
1600, AvMark, supra note 44+. The average distance betwcen major traffic-generating airports
in Europe is 951 kilometrcs. In eontrast, the distance betwecn the top 15 United States airports
is 2.7 times as long at 2579 kilometres, AvMark, ibid. at 4-11.
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fact seems to lie in indirect operating costs (such as user charges and passenger
servicet'".

(4) Financial performance

European airlines have lost 2.0 hillion USD in 1992J
·' , more than other airlines, in

particular United States carriers. According to the Comité des Sages this is due to a
large number of factors"'.

(5) Market power'"

The overall distrihuùon of market share on the North Atlantic market from 1984 to
1990 has been fairly consistent, with ail the European llag carriers capturing on
average 51 per cent of the market.

However, !ravel by non-United States ciùzens has heen the fastest-growing segment
of the marker'''', and United States carriers have increased their share of this
component of the market-l6'. The United States has gained such a large share of this
component of the market for two main reasons.

First European flag carriers have faced a stronger competition from new United
States carriers (United Airlines, American Airlines, Delta Air Unes, etc.) much
better positioned to compete for trafflc-l6'.

Second, between 1984 and 1990, while European llag carriers of live Memher
States-l6J have increased their share of the market against competitive United States
carriers, European flag carriers of six other Member States"'" have lost part of their
share. It is striking to note, maybe with sorne exceptions, that the live Memher
States in which European f1ag carriers have increased their share of the market
against competitive United States carriers are precisely the ones having concluded
pre-determination-type BATAs with the United States while the six Memher States

JS6 Smaller rcgional differences also lie in dircct opcrating cost such as deprcciation and
maintenanee costs both higher for European carriers.
JS1 Comité des Sages for Air Transport, supra note 373 at 13.
JS' The lack of financial instruments comparable to those provided by Chapter Il in the United
States bankruptcy law, less favourable terms for purchasing cquipment (less favourable tax
lease trcatrnent), exchange rate risks and limited access to the United States dollar market as a
by-product ofnational effective eontrol rcquircments, Comité des Sages for Air Transport, ibid.
at 13.
JS9 We will only examine the United States versus European competition on the North Atlantic
market and we will not take into consideration airlines marketing practices.
JéO Comprising 45 per cent of the total in 1990 as against 34 per cent in 1984
46' Carrying 42 per cent ofnon UniteQ States eitizens in 1990, up from 37 per cent in 1984.
46' These carriers are expanding rapidly and have strong United States domestic feeder
networks, AvMark, supra note 444at 6-74.
46J Grccce, Ireland, Italy, Portugal and the United Kingdom.
J6J Belgium, Denmark, France, Germany, Spain and the Nethcrlands.
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where the European tlag carriers have lost their market share are precisely the ones
having concluded liheral-type BATAs with the United States""'.

With respect ta revenue on the North Atlantic market, the United States airlines did
not achieve the unit revenue""" of the European carriers for a numher of reasons""".

(6) Conclusion

Overall it seems that the European air transport industry is effectively at an
economic disadvantage when compared with the Asian and American air transport
industry. Such a disadvantage is particularly important in the areas of labour
efficiency, cost efficiency, financial performance and market power.

Nevertheless, the European air transport industry is not at an economic disadvantage
in terms of revenue on the North Atlantic market, and in the areas uf technical
efficiency and cost efficiency the disadvantage is not so important as it appears at
first sight.

On the other hand, it seems more difficult to agree with the argument of Memher
States that the removal of restrictions and increased competition will always increase
this competitive disadvantage.

On the contrary, the removal of restrictions and increased competition will probably
benetit the European airline industry because it will increase the labour efficiency of
this industry. Indeed, the removal of restrictions is likely to reduce the level of
wages and to increase labour productivity, the Iwo most important factors that
determine labour efficiency. It is also arguable i.hat the removal of restrictions and
increased competition will lessen the variations among European airlines in unit
costs, and therefore increase their efficiency. Il is less certain, however, that the
removal of restrictions will increase the cost efficiency and the financial
performance of European airlines because many of the factors responsible for the
economic disadvantage of such airlines are beyond management control and unlikely
to be modified substantially in the future. Moreover, there are sorne areas where
further deregulation is likely to augment the competitive disadvantage of the
European air transport industry. This might be evidenced by the fact that Member
States having concluded liberal-type BATAs with the United States have experienced
a reduction of the market power of their flag carriers.

..., For instance, one of the largest losses in tenns of percentage points of market share (I6.5
pcr cent) from 1984 to 1990 occurrcd in Belgium, which signed a Iiberal BATA with the United
States whereas, the substantial gain of the 1ta1ians in the market share percentage points (8 per
cent) cao be attributed to a pre dctennination·type BATA signed with the United States. For the
eharacteristics of sueh BATA, sec supra notes 431 and 43Z.
-l66 Measurcd in terms ofUSD per RPK.
-16, For such reasons. sec AvMark, ibid. at 6-74 to 6-76.
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SECTION II: EUROPEAN llNION EXTERNAL
RELATIONS IN AIR TR'-\NSPORT
INTRODUCTION

Each of the founding Treaties of the European Communities contains a statement of
legal status46

' and this legal status is currently almost universally recognised under
public international law469

•

By virtue of its legal status the European Union maintains a variety of relations,
including legal, political, economic, commercial cultural, etc. with a large numher
of countries and organisations, covering most maUers and activities lillling within
their competence. From a legal point of view, the European Union's external
relations may be divided into the following categories:

European Communities external relations with non-Memher States.
European Communities external relations with international organisations.
European Union external relations.
Diplomatie relations.
International responsibility.
Settlement of international disputes.

Firstly the European Communities' external relations with non-Memher States will
be examined, then the European Communities' external relations with international
organisations, and finally the European Union's external relations. The diplomatic
relations, international responsibility and the settlement of international disputes will
not be examined.

468 Article 6 of the ECSC Treaty, Article 210 of the EEC Treaty, Artic!!) 184 orthe Euratom
Treaty.
469 C. Stephanou, La Comml/nal/lé EI/ropéenne el ses Elals membres dans les enselnles
In/ernallonales (Université de Nice: Puf, 1986) at 19-20.
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PART A: EUROPEAN COMMUNITIES EXTERNAL RELATIONS WITH
NON-MEMBER STATES

INTRODUCTION

The European Cummunities, hy relying un their extemal competence, as was seen in
Section 1, have entered into a large numher of hilateral and multilateral Treaties,
acting either on their own as contracting parties or jointly with the Memher States as
co-signatories.w. Such Treaty relations of the three Communities cover a wide
variety of fields. As mentioned previously, in the field of air transport, there have
heen many atlempl~ hy the Commission to propose to the Council the adoption of
measures having a direct extemal effect in air transport and thus susceptible of
conferring upon the European Communities the capacity to enter into extemal
relations with non-Member States and intemational organisations. However, very
few proposais have heen adopted by the Coundl, with the consequence that the
extemal relations of the European Communities in air transport are not at a very
developed stage. Arguably, the most important measures regarding extemai relations
in air transport have not been adopted or undertaken in the field of air transport as
such, but in others fields, including air transport within their scope, such as the
trans-European tr.msport networks, the EEA Agreement and the Europe Agreements
and trade, commercial and economic cooperation agreements. As it will be seen, the
air transport implications of the extemal relations initiatives in these other fields will
be examined frrst, and then the European Communities' external relations in air
transport.

This examination will cover existing Community ATAs, the ATA(s) the Community
might conclude in the future, and aiso the Communications of the Commission to
the Council on air transport relations with third countries. Finaily there will be a
con.~ideration of the most important problems in respect to the European
Communities' externai relations in air transport, and the future prospects for such
externai relations.

CHAPTER 1: TRANS-EUROPEAN TRANSPORT NETWORKS

As mentioned previously, in Section 1, the TEU provides to the Community an
explicit legal basis for externai relations in the field of trans-European transport
networks.

At an early stage in the development of the trans-European transport network in the
Community, the Commission and the European Parliament started to think of ways
to extend such a network to the EFT:\ countries and to the countries of Omtral and
Eastern Europe. This extension has been viewed as especiaily important in respect

"" A.G. Toth, supra noie 4 al 257.



•

•

of the trans-European road, rail and inland waterway transport networks, hecause
the axes of deve10pment of these networks often indude such Clluntries.

It was the Prague Pan-European Transport Conference in 1991, which gave a
political impetus to the process of extending the networks to the EFTA and Central
and Eastern European countries. Since this conference a numher ur different
initiatives and actions have taken place.

The European Community has heen anxious to involve the EFTA countries in ail the
discussions regarding the development of the trans-European transport network
within the Comn:unity·71.

The Directorate General for Transport of the European Commission has worked on
an informai basis with experts t'rom a number of international organisations·". l'rom
international financial institutions'" and t'rom EFTA and Central and Eastern
European countries, with a view to preparing Indicative Guidelines for the further
development of Pan-European Transport Infrastructure·7•. The starting point of this
exercise was the existing Europe Agreements in the lieId of infrastructure
planning·75 and the various legislative measures already adopted with regard to
certain modes of transport·76. In the course of the process, work under way in
respect of the European Communities' conventional rail, porl~ and airporl~ networks
as weIl as on air traffic management and control systems were taken into accounts as
weIl as other initiatives"'.

A list of specifie proposais for infrastructure work in Central and Eastern Europe
was assembled on the basis of these elements. Participants then considered the
availability of financiai resources for the realization of transport infmstructure work
of potentiai common interest, and an attempt was made to arrive at realistic
projections for aggregate financing available in the next few years47R

• The need tll
equip international financiai institutions and governments with a planning tool for
investments in projects of common interest within a network perspective, providing
for reasonable economic rates of return for given projects was agreed among

471 In particular the EFTA countries have partieipated in the work of the Committcc on
transport infrastructure.
4n The European Conference of Ministers of Transport (ECMT) and the United Nation
Economie Commission for Europe (UNIECE).
473 The World Bank, the European Invcstrnent Bank (EIB) and the European Bank for
Reconstruction and Development (EBRD).
474 Sec Report submitted by the European Community and the Secretariat of the ECMT and the
UNIECE at the Crete Conference on 14-16 March 1994. lHereinafter thc Guidelin~'S).

475 For the Europe Agreements, sce infra note 497 and accompanying tex!.
476 TEM and TER networks.
4n Maps preparcd by the ECMT Secretariat and the results of various Regional Conferences as
well as the various CSCE meetings.
478 It is in the framework of the 024 group of Transport Infrastructure that the financial
contributions ofthe OECO donors countrics arc coordinated on the basis ofprojcets.
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participanl~. Joint work on a cornmon approach giving concrete guidance in short
term investmel't planning, while recognising the desirability of keeping a medium
and long-term perspective, resulted in the suggestion by the experl~ of a 'three
layer' concept for a set of Indicative Guidelines for a cornmon approach in
infrastructure planningm

.

The 'three layer' concept consisl~ of:

layer 1, the long term perspective for pan-European infrastructure ûevelopment of
cornmon interest·'o;
layer 2, the priorities of common interest for medium term development·'I;
layer 3, the short-term priorities of common interest [ocated in layer 2 on the basis
of a Iist of specitic projecl~ for Central and Eastern Europe to be :mplemented
within a shorter time period.

[n view of bath the large number of projects and potential candidates for layer 3·"
and also of the Iimited tinancial resources available for such projects, the
participants came to the conclusion that it was necessary ta scale down the number
of projects. For this purpose a number of criteria have been identitied-lll3 as a means
of selecting from layer 2 projects ta which immediate priority should be given·...

At the second Pan-European Transport Conference, in Crete on 14-16 March 1994,
a number of interesting discussions took place during the plenary session of the
conference as weil as during meetings of the working groups. While no legally
binding decisions where made during the conference, the Conference did consider
the report on a set of Indicative Guidelines which covers the main infrastructure
corridors for the various modes of transport, as a starting point for future work on a

m Sec Report submitted by the European Community and the Secretariat of the ECMT and the
UNIECE at the Crete Conference on 14-16 Mareh 1994.
• '0 As refleeted in the European Agreements in the field of infrastructure planning.
-lll\ For Central and Eastern Europe these eould be a number of corridors eovering ail modes of
transport for development \vithin a time horizon up to 2010.
"'2 As it stands at present, none of these projeets coneem airport infrastructure. However,
limited funds have alrcady being made available to Central and Eastern Europcan projects for
airport infrastructure under the PHARE and TACIS programmes.
•" Such criteria aim to take into consideration the follo\VÎng aspects:
- the interconncction and interoperability of international and interregionallinks
- a rcalistie timetablc
- a modal balance
- environmental impact
- the availability offinancing
- ail economie rate of retum.
.... It is elcar, however, that international finaneial institutions \vill continue to apply their
specific rules, as \vill the Commission, in administrating progmms such as PHARE and its
'Copenhagen' eo-financing scheme, funded by European Union budget.
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coherent infrastructure development at a pan- European kvd",. The Cllmmission is
currently identifying specilic pn~iects in a view to speeding up their impkmentatilln.
This will he done on grounds of the agreed criteria and in close cooperation with the
transport administration of the countries in Central and Eastern Europe

A lot of work in this area remains to he donc. especially in the tïeld of air transport.
since the discussions on the Trans-European Airport Network ami on the Trans
European Air Traftic Management Network within the Community have not yet
been linalized.

CHAPTER 2: THE EUROPEAN ECONOMIC AREA AGREEMENT

a) General

ln 1972 and 1973, the European Communities concluded with the EFTA countries'"''
free trade agreements which envisaged primarily the suppression of customs duties
on trade in industria1 products.

ln 1984, the Communities and their EFTA partners noted the need for and the
opportunity of supplementing the free trade agreement~. This was the starting-point
for the negotiation of the EEA Agreement.

The EEA Agreement was signed in Oporto, on 2 May 1992, by the European
Communities and their Member States on the one hand, and the seven EFTA
countries on the other"'.

Following the withdrawal of Switzerland, having rejected the EEA Agreement by
referendum, the other contracting parties signed a Protocol carrying an adaptation of
the EEA Agreement, on 17 March 1993, to take into account the non-participation
of Switzerland and the report of the date of entry into force of the EEA
Agreement4". Moreover, it was decided that Liechtenstein had to re-examine it~

relations with Switzerland before applying the EEA Agreement.

On the 13 December 1993, the Council of Ministers adopted the Act of Conclusion
of the EEA Agreement and the agreement came into force on 1 January 19944

'9.

485 Scc point 4.1 of the Declaration by thc Second Pan-European Transport Conference, Crete,
Grcece, 14-16 Mareh 1994.
4'6 Austria, Finland, Iccland, Liechtenstein, NOf\vay, Swedcn, Switzcrland.
487 The EEA Agreement is composed of the Agreemcnt as such supplcmented by a scries of 45
Protocols and 22 Annexes. [Hereinafter the EEA Agreement).
48' ln consequence one bas to consider Switzcrland as an EFTA country non-member of the
EEA Agreement.
4'9 Decision of the Counci! and thc Commission of 13 Decembcr 1993 on the conclusion of the
Agreement on the European Economie Arca betwccn the European Communitics, thcir Member
States and the Republic of Austria, the Republic of Finland, the Republic of Iceland, the
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b) Content of the agreement

The EEA Agreement covers primarily a series of halanced concessions which
revolve around the mutual granting of the 'four freedoms' contained in the EC
Treaty, and the transfer into the EFTA countries' legislation of the existing
Community legislation in the fields of the 'four freedoms""'.
ln addition, the agreement envisages the reinforcement and the enlargement of the
relations of the European Communities and their Member States with the five
countries of EFTA in the fields of the horizontal Community polieies and of the said
Community polieies 'of accompaniment' (including the competition rules).

Finally, the agreement provides for an institutional framework comprising: the EEA
Couneil, charged to provide the politieal impetus for the implementation of the
agreement and general guidelines to the Joint committee, the EEA Joint Committee
called to ensure the effective implementation and operation of the EEA Agreement,
the EEA Consultative Committee, which will serve as a contact forum between the
partners' social representatives, the EFTA Surveillance Authority, instructed to take
care of the application of the EEA rules in the EFTA countries, and the Court of
EFTA whieh ensures judieial control in these countries.

c) Importance of the agreement for (air) transport

The importance of the EEA Agreement for (air) transport is the following.

The general rules of the agreement are applicable in the field of (air) transport, in
particular the 'four freedoms,491.

The provisions on the right of establishment (Articles 31 to 35) are applicable in the
field of air transport. This means that any company or firm incorporated'92 in the
territory of Member States or EFTA States shall be treated in the same way as
natural persons who are nationals of Member States or EFTA countries. In the
absence of a CCP in the EFTA countries, this would have meant that companies and
firms controlled by non-Member States or by non-nationals of EFTA countries, but
established in the EFTA countries' territory, benefit from the rights to establish
anywhere in the Community in circumvenlion of the Community rules, which
reserves this right to 'Community nalionals'. 1'0 resolve this problem, a speeific
clause has been inserted into Protocol 17 relating to Article 34 of the EEA

Principality of Liechtenstein, the Kingdom of Norway, the Kingdom of Sweden and the Swiss
Confcdçration,OJNoL 1of3.1.1994at 1.
490 For such freedoms, sec supra note 43 and accompanying text.
491 For such freedoms, sec supra note 43 and accompanying text.
492 i.e. formed in accordance with the law of a Member State or an EFTA country and having
their rcgistercd office, central administration or principal place of business within the territory
ofthe contracting parties.
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Agreement, which assign to the contracting parties the right to take measures
necessary to prevent circumvention.

For the freedom to provide services in the tield of (air) transport. Article 36 of the
agreement provides that such freedom shaH he governed hy the provisions of the
Chapter relating to transport (Chapter 6).

Chapter 6 of the agreement concerns only transport hy rail. road and inland
waterways, but mentions that special provisions applicahle to aH the modes of
transports are contained in Annex XIII"".

With regard to the externat effect of the agreement it should he mentioned that the
EEA Agreement does not envisage joint external relations hetween the European
Communities and the EFTA countries on the one hand and third countries on the
other. The EEA Agreement leaves each hlock of States free to conduct il~ external
relations independently.

d) Implementation of Community legislation following the signing of the
agreement

lt was envisaged that the EEA Agreement, signed in May 1992, would enter into
force on 1 January 1993. Owing to the fact that this entry into force was delayed hy
one year, and that the agreement stipulates that the 'acquis communautaire' applies
to the countries of EFTA, it was necessary to consider the question of the
implementation of Community legislation following the signing of the EEA
Agreement. It was decided·... that Community legislation following the signature of
the agreement and prior to the entry into force of the agreement would be contained
in an Interim Package··s, applicable to the countries of EFTA by a favouf'dhle

••3 Sec Article 47 of the EEA Agrccment. Annex XIII envisages the application of the following
Community mies of interest in air transport:
In the area ofcompetition mies, Council Regulations (EEC) 3975/87 and 4261188.
In the area ofmarkct access, Council Regulations (EEC) 2299/89, 2343/90 and 294/91.
In the area of faros, Council Regulation (EEC) 2342/90.
In the area oftcehnical harmonization and safety, Council Directive 1266/80/EEC.
In the area ofconsultation procedure, Council Decision 80/50IEEC.
In the area ofsocial harmonization, Council Regulation (EEC) No 295/91.
In the area of transport infrastructure, the EEA Agrccment envisage the participation of the
EFTA countries to the Conunittcc on transport infrastructure.
... COM(93) 466 Final.
••s Such an Interim Package contains the follO\ving Community legislation in civil aviation:
- the third air transport package.
- the slo15 Council Regulation (EEC) No 95/93.
- the ATM Council Directive 93/65IEEC.
- the Council Directive 911670lEEC on mutual acceptance ofpersonneHicence
- the Council Regulation (EEC) No 2407/92 on tcchnical rcquiremen15.
- the Council Regulation (ECC) No 3089/93 arnending Council Regulation (EEC) No
2299/89.
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decision of the EC Council and of the EEA Joint Committee. Both the Council and
the EEA Joint Committee adopted the Interim Package proposed by the Commission
on 21 March 1994. The European Parliament has deliver its assent at its May
session and the General Affairs CounciI of 16 May 1994 has conclude the
Agreement. The Interim Package entered into force on 1 Ju1y 1994.

CHAPTER 3. THE EUROPE AGREEMENTS

a) General

The European Communities and their Member States have conc1uded Europe
Agreements with Hungary, Poland, the Czech and Slovak Republics, Romania and

Bulgaria.

The Europe Agreements concluded with Hungary and Poland entered into force on 1
February 19944

%. The Europe Agreements concluded with the Czech and Slovak
Republics, Romania and Bulgaria are 1ike1y to enter into force at the end of 19944

•
7

•

Exploratory talks held in August 1994 with the three Baltic States (Estonia, Latvia
and Lithuania) showed their willingness to start negotiations on Europe Agreements

with the European Communities as soun as possible4
".

b) Content of the agreements

An the Europe Agreements, concluded on the basis of Article 238 of the EC Treaty,
establish an association between the European Communities and their Member States
and the Central and Eastern European countries under the supervision of an
Association Council.

This association aims at a 2I'lIduai market inte2I'lltion with a view to helping

associated countries to become members of the European Union.

496 Decision of the Council and the Conunission on 13 Dcccmber 1993 on the conclusion of the
Europe Agreement bctween the European Communities and their Member States, of the one
part, and the Republic of Hungary, of the other part, OJ No L 347 of 31.2.1993 [Hereinafter
Europe Agreement with Hungary]; Decision of the Council and the Conunission on 13
Deeember 1991 on the conclusion of the Europe Agreement between the European
Communities and their Member States, ofthe one part, and the Republic ofPoland, ofthe other
part, OJ No L 348 of31.2.1993.
497 Following the dissolution of the CSFR the Counci1 adopted on SAp;:: 1993 the negotiating
directives for the conclusion oftwo scparate Europe Agreements (almost identica1 to the tex( of
the Europe Agreement signcd on 16 December with the CFSR) with the Czech and Slovak
'Rcpublics.
498 It seems 1ikely that the Free Trade Agreements concluded between the European
Communitics and the Baltic States will be integratcd into the future Europe Agreements,
possib1y after renegotiations of certain trade issues. For the Free Trade Agreements, see infra
note S1t.
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Each Europe Agreement contains similar provisions on the Community's 'four
freedoms''''' .

The provisions of the Europe Agreements conceming freedom of estahlishment do
not apply to air transport services"'" but the Association CounciI can make
recommendations for improving establishment and operations in this area"" .

For the supply of services each Europe Agreement provides that the conditions of
mutual market access in air tnmsport shaH he dealt with hy special transport
agreements to be negotiated between the parties after the entry into force of the
Europe Agreement with a view to assuring a coordinated development and
progressive Iiberalization of transport between the parties adapted to their reciprocal
commercial needs502. Prior to the conclusion of the special transport agreements,
each Europe Agreement imposes a standstill for restrictive and discriminatory
measure~03 .

Each Europe Agreement contains a similar provision ohliging associated countries,
during a transitional period5

lJ.l, to progressively adapt their legislation'''' to
Community legislation existing at any time in the field of air transport, insofar as it
serves Iiberalization purposes and permits mutual access to markel~ of the Parties
and facilitates the movement of passengers and of goods"".

In addition, aH Europe Agreements contain similar provisions on economic
cooperation between the Community and each of the associated countries in the area
of transpOrt'°7. This cooperation should enable associated countries to strengthen
their economic links with the Community in a number of transport-related areas"",
certain of which are considered as priority areas509.

499 For such freedoms, sec supra notc 43 and accompanying text.
500 Sec, for instance, Article 51(1) ofthe Europe Agreement with Hungary.
50\ Sec, for instance, Article 51(2), ibid.
502 Sec, for instance, Artiele 56(3), ibid.
503 Sec, for instance, Article 56(4), ibid.
504 With a maximum duration of 10 ycars.
505 Including administrative, tcchnical and other rules.
506 Sec, for instance, Article 56(5), ibid. For more generai prOVIsIons conceming the
approximation of laws, in particular in the arca of transport, sec, for instancc, Articles 67 to
69, ibid.
507 Europe Agreements aIso contain provisions on co-operation in the arcas of industry, the
environment and tourism, wmch are of importance for (air) transport.
508 For instance the Europe Agreement concludcd with the Republic of Hungary lists the
following areas: training programmes, technical assistance and advice, exchangc of information
and the provision ofmeans to develop infrastructure in Hungary.
509 Sec, for instance, Article 81(3) ibid.
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Finally, Europe Agreements contain provIsIOns on tinancial assistance from the
Community to a~sociated countries which are particularly important for the
development of the transport infrastructures of these countries'IO.

CHAPTER 4: TRADE, COMMERCIAL
AND ECONOMIC COOPERATION AGREEMENTS

The European Community has concluded a large number of trade, commercial and
economic cooperation agreements with third countries. Among these agreements
sorne include (air) transport within their scope"l.

CHAPTER 5: EXTERNAL RELATIONS IN AIR TRANSPORT

a) Existing Community Air transport Agreements

The EEC-Norway-Sweden Air Transpon Agreement

During the negotiations conceming the EEA Agreement, aIl the EFTA countries
formally submitted to the Commission a request for an agreement between
themseIves and the Community on scheduIed air passenger services aiong the Iines
of the tirst air transport package. It was the tirst time that third countries were
aiming at such a comprehensive agreement. The Commission, while recognizing the
need to develop a broad outline on the fûture negotiations between the Community
and third countries, considered that there was no immediate reason to link the
pursuit of these negotiations with the developmenr of an extemal relations policy
with other countrier12 and adopted a positive reaction to the EFTA countries'
submission. Consequently, the Commission has asked the Council to authorize it to
open negotiations with EFTA countries with a view to concluding an agreement on
scheduled air passenger services between the Community on the one hand and these
countries on the other13

•

310 For more dcvelopments on titis question, scc supra note 47'1 and aeeompanying text.
SIl Scc, in partieular, Couneil Dccision 92/535IEEC of 26 Oetober 1992 on the conclusion of
an agreement betwccn the European Economie Community and the Republie of Albania on
trade and commercial and cconomic cooperation, OJ No L 343 of 25.l1.1992; Couneil
Decision 921535/EEC of 21 Deeember 1992 on the conclusion of an agreement betwccn the
European Economie Community and the Republies of Estonia, Latvia and Lithuania on trade
and commercial and eeonomie cooperation, OJ No L 403 of 31.12.1992; The Agreement of
Frcc trade and Trade Related Matters betwccn the Republie of Latvia on the one band and the
European Economie Community, the European Atomic Energy Community and the European
Coal and Stccl Community on the other. .
m Para. 4 ofthe Recommendation for a Couneil Dccision authorizing the Commission to open
ncgotiations between the European Economie Community and EFTA countries on scheduled air
~assengers services, COM(90) 18 final of 14.2.1990.

13 Ibid. para. II.
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The Council's reaction to this recommendation was ambivalent. Since Norway and
Sweden were already Iinked to Denmark by their cornmon airline SAS, Denmark
feared that SAS could face a prohlem due to il~ particular legal situation. In
consequence, in its meeting of 18 June 1990, the Council authorized the
Commission to open negotiations only with two countries: Norway and Sweden'H.

The Commission started to negotiate with Norway and Sweden, in co-ordination and
in consultation with Member States, and in accordance with the negotiating
directives of the Council.

On 30 August 1990 the Commission proposed that the Council aeeept the linal result
of negotiations. The final agreement was approved by the Couneil Decision on 22
June 1992S15

•

The EEC-Norway-Sweden ATA, eoncluded on the basis of Article 84(2)"", allowed
the establishment of a uniform set of rules conceming market aecess, airline
capacity, as weil as price setting. The idea was to found the agreement in an
evolutionary way, on legislation in force in the Communitym. The agreement
contains an Annex which adapts the legislation on air trdllsport in force in the
Community at the moment of the adoption of the agreement with a view to ensuring
its application to Norway and Sweden5IK

• The Community secondary legislation in
air transport adopted after the approval of the agreement was integrated into the
EEC-Norway- Sweden ATA on 26 March 1993"9,

The agreement also appHes competition rules similar to Articles 85, 86 and 90 of the
EEC Treaty insofar as they concem air transport or associated matters mentioned in
the Annexs2.,

Finally, the agreement includes a special institutional framework consisting of a
Joint Committee, made up of a representative of Norway, of Sweden and of the
European Community which is to be responsible for the administration and the

SI4 COM(90) 18 final of 14.2.1990.
SIS Council Decision of 22 June 1992 conceming the conclusion of an Agreement bctwccn the
European Economic Community, the Kingdom ofNorway and the Kingdom of Swcden on civil
aviation, OJ No L 200 of 18.7.92 at 20. [Hereinafter EEC-Norway-Swcden ATA].
SI6 Against the Commission's proposai bascd on Article 113.
SI7 The agreement does not include items ofa more general naturc, although they are relevant to
civil aviation, such as the right of establishment, company laws, border crossings, tax
~uestions, movemcnt ofpersons and the Iikc.
S• The Annex makes ail Community legislation adoptcd before February 1991 applicablc to
Norway and Sweden. This includes the tirst and the sccond air transport packagc.
SI9 Decision of the Joint Committcc of 26 March 1993, OJ No L 212 of 23.8.93 at 19. This
included the third air transport package.
S2. Article 1(2) specifies that the provisions laid down in the Annex shaH apply in accordancc
with the intcrprctation providcd by the ECJ and the Commission, but the Joint Committcc can
carry out a discussion conceming thcse interpretations.
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implementation of the agreement"'. In particular the Joint Committee has to decide
whether to revise the provisions of the agreement, 50 as to incorporate amendments
made to the legislation in question or new legislation, if necessary doing 50 on a
reciprocal basis. If a contracting party considers that a decision of the Joint
Committee is not properly impleme!!ted by another contracting party, the former
may request the issue to he discussed by the Joint Committee. Nevertheless, if the
Joint Committee cannot resolve the issue, or does not reach a decision within a
certain period of time the agreement ceases to he applicables".

The initial EEC-Norway-Sweden ATA provided that it would cease from the date
the EEA Agreement entered into forcé". As mentioned earlier, the entry into force
of the EEA Agreement was delayed by one year'·. In order to avoid the possibility
of the legislation mentioned in the Annex of the EEC-Norway-Sweden ATA ceasing
to be in force when the EEA Agreement came into force it was decided, on 22 July
1993, that the EEC-Norway-Sweden ATA would continue to be in force for a
specified period of timesos . This was decided inasmuch as the same matters are not
govemed by the EEA Agreement, and subject to the general condition that, in the
event of conflict between the provisions of the EEA Agreement and the provisions
of the Annex, the former should prevails'6.

b) Future Community Air Transport Agreements

(1) Air Transport Agreement(s) between the EC and Switzerland

An agreement between the Community and the Swiss Confederation relating to road
haulage and rail transport was signed on 2 May 1992 and came into force on 22
January 1993. This agreement comsisted of a joint declaration on the removal of
restrictions in air transport.

After the tliilure of the referendum on the EEA Agreement, on 6 December 1992,
the Swiss Federal Council expressed its wish to retain the overalI direction of its

. European integration policy,and the Swiss government asked, on 25 January 1993,
for the opening of formaI negotiations in the air transport sector.

S2I Article 13 of the EEC-Norway-Sweden ATA, supra note 516.
S22 Article 14, ibid.
SOl Article 19 (3), supra note 515.
m Sec supra note 488 and accompanying telet.
sos Council Decision of22 July 1993 conceming the amendrncnt of the Agreemcnt bctwccn the
European Economic Community, the Kingdom ofNorway and the Kingdom ofSweden on civil
aviation, OJ No L212 of23.8.93 at 17.
szo Since the EEC-Norway-Sweden ATA does not contlin any generaI prolùbition on ground of
nationality but the EEA Agreement contains just such a generaI prolùbition (Artiele 4) t1ùs
dccision means that Norway and Sweden will not be aIlowed to diseriminate on grounds of
nationality betwcen Community air transport operators and air transport operators from EFTA
countries, supra note 5J5.
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The Commission was in favour of opening such negotiaüons and submitted to the
Council, on 23 September 1993, a dralt mandate for negotiations with Switzerland.

The Commission's plan was to negoüate with Switzerland an agreement aiming to
include in the agreement the 'acquis communautaire' in the field of air transport,
including the third air transport package. The negoüations would also coyer the
application of the general rules of the EEC Treaty, the rules on right of
establishment, on freedom to provide services and on State aid"'. The agreement
would include an adapüve mechanism for the development of the 'acquis
communautaire' .

The Commission also considered it necessary to take into account the consequences
of the Swiss rejecüon, by referendum, of the EEA Agreemenf".

Indeed, this rejection calls into question the overall balance which had heen
established by the EEA Agreement. This balance rested, in particular, on the mutual
concessions which had been made in the overall context of the EEA Agreement. The
Commission took the view that the concessions made in this context were no longer
acceptable in the context of a specific agreement on air transport with Switzerland.
Consequentiy, the Commission proposed to the Council that all new specitic
agreements are negotiated with Switzerland on the hasis of the overall balance of
reciprocal advantages. In practice, that resulted in the proposai to include in any
future ATA a clause making the implementation of such an agreement conditional
upon specific agreements in the field of road transport and of freedom of movement
for persons. Likewise, the advisability of concluding any agreement is conditional
upon an examination of possible developments in bilateral relations in other fields
and at the general level at the same time.

In addition, since the Confederation rejected the EEA Agreement, it is no longer
subject to its legal and institutional constraints. Consequentiy, the Commission
considered that it was inadvisable to allow a more privileged situation to develop for
Switzerland, than that provided for in the EEA Agreement for EFTA countries. To
find a solution for this problem, it was proposed that the entry into force of any
agreement with Switzerland in the field of transport be conditional upon the entry
into force of the EEA Agreement, and that EFTA partners should be consulted
during negotiations'29.

The discussions at the level of the Council on the Commission's proposai for a
mandate for air transport negotiations with Switzerland were already well advanced
when the Swiss, on 20 February 1994, decided by referendum to prohibit, as from
the year 2004, road transit across the Alps. Although there are technically no direct

m Articles 5, 7, 52, 85, 86, 90 and 92 ofthe EEC Treaty.
S28 For this rejection, sec note 488 and accompanying text.
S29 For more developments on titis later question, sec infra note 509 and accompanying tc,,1.
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links between road and air transport, the Couneil decided that an agreement giving
to the Swiss the 'acquis communautaire' in air transport will be too much in
Switzerland's favour. Therefore, the Council requested the Commission to evaluate
first the consequences of the Swiss prohibition of road transit before examining
further the Commission's proposai on a mandate to negotiate. The Commission will,
at the Transport Council of 21/22 November 1994, present a report on the
consequence of the Swiss referendum and on how the Swiss intend to implement in
their national law the prohibition of road transit across the Alps.

(2) Air Transport Agreement(s) belWeen the EC and
Central and Eastern European countries

As mentioned previously, each Europe Agreement provides for the possibility of
speeial transport agreements to be negotiated between the parties after the entry into
force of the Europe Agreement'JO.

Before the entry into force of the first two Europe Agreements, the Commission
organised a round table with Poland, Hungary and Czechoslovakia on 18-19 June
1992 with a view to exploring the possibilities of creating a larger 'European
Aviation Area', i.e. to enlarge progressively the geographical scope of application
of Community prineiples to these countries.

On 17 January 1994, the Commission organized a meeting with experts From
Member States and Central and Eastern European countries. This meeting expressed
support for the Commission's plans to create a 'European Aviation Area' and
confirrned the economic advantage of creating a larger air transport market.
Therefore the Commission services are currently preparing a Recommendation for a
Council decision authorizing the Commission to open negotiations on air transport
agreements between the Community and Bulgaria, the Czech Republic, Hungary,
Poland, Romania and Slovakia. It is expected that the Commission will approve this
Recommendation very soon, leaving open the possibility that the Council will
examine it before the end of 1994.

(3) Air Transport Agreement(s) belWeen the EC and Cyprus. Malta and
Tuney.

The Community has concluded cooperation and association agreements with Cyprus,
Malta and TurkeySJI. These agreements lack strong provisions on the adaptation of
aviation law and competition rules and their implementation. Therefore the
Commission services consider that it is premature to envisage agreements based on
extending the 'acquis Communautaire' to these countries. However, in the longer
terrn, the Commission services are convinced that Cyprus, Malta and Turkey should

'JO Sec supra note 503.
'31 For sueh agreements. sec note 51t.
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be part of the 'European Aviation Area'. Discussions with thcse countries on the
further development of existing agreemenL~ will start soon and the Commission
services intends to stan exploratory talks on (air) transport policy issues. For
Turkey, discussions on (air) tmnsport are likely to he held within the fmmewnrk of
the Association Agreement this country has with the Community'-". whereas for
Cyprus and Malta it is more likely that the negotiations will he similar to those with
Central and Eastern European countries in the fmmework of the Europe
Agreements.

(4) Air Transpon Agreemenr(s) between the EC and the United States

The Commission services have long maintained informai air tmnsport relations with
the United States. More recently the Commission services have undenaken informai
explomtory talks with the United States and have negotiated formally with the
United States on CRS issues.

With respect to the exploratory talks a recent meeting held hetween the Commission
services and the US authorities has revealed that on a large number of major issues
the positions of the Commission and of the US administration differ fundamentally.
ln particular, the ain on the part of the Commission services to negotiate cabotage
issues with the US, for instance in the context of a future US-EC air cargo ATA,
creates from the US side major difficulties. Likewise, there is also opposition l'rom
the US side to the wish of the Commission services that more parties can joint a
future ATA and that the US restrictions on foreign ownership and effective control
shall be modified.

With respect to the formai neg.otiations with the US on CRS issues the aim of the
negotiations was to discuss the discrimination created by the US rules on CRS
regarding the provision of marketing, booking and sales data genemted by CRS.

(5) Air Transpon Agreement(s) between the EC and the ACP countries

The Lomé IV Convention was concluded between the Community and its Member
States on the one part and the ACP countries on the other for a 10 year period
starting on Ist March 1990>33. The Convention, in Title IX, Chapter 4, contains
provisions on transport, communications and computers534

•

Article 125 of the Convention provides that the contracting parties shall cooperate in
air transport matters in order to meet a set of Iisted objectives.

532 For such agreement, see supra note 511 and accompanying text.
>33 Article 366 ofthe Lomé IV Convention, Quatrième Convention ACP - CEE signed in Lomé
on 15 Deeember 1989, OJ No L 229 of 17.8.91 Olt 3.
534 Articles 123 ta 134.
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Article 125 is considered by the Commission services to be a starting point for
developing cooperation with the ACP countries in civil aviation, perhaps taking
advantage of the mid-term review of the Lomé IV Convention.

c) Communications of the Commission to the Council on air transport
relations with third countries

(1) Introduction

On 23 February 1990, the Commission put torward a proposai tor a Council
Decision on a consultation and authorization procedure tor agreements concerning
commercial aviation relations between Member States and third countries535

• With
the adoption of the third air transport package, the necessity to complement the
internai market with a Community policy for relations with third countries has
become more urgent. Accordingly, on 21 October 1992, the Commission adopted an
additional Communication which sets out in a more detailed manner how an external
aviation policy can be developed536

•

(2) Development ofa Community policy

After having described the existing economic situation in air transport531 the
Communication of 21 October 1992 elaborated on the development of a Community
policy.

The Commission recalled that the main consideration for developing the
Community's external relations in air transport is that, with the graduaI development
of the internaI market, the Community will also have to act externally as one, while
taking into consideration the special characteristics of air transport.

According to the Commission, the objectives of a general Community policy for air
transport relations with third countries must be in line with the objectives of the
EEC Treaty, with the general economic policy objectives set out in the explanatory
memorandum of the proposai for the third package on air transporf38, and with the
objectives to promote the interests of Community air carriers and their workers, of
consumers and of airports (regions).

515 Communication of23 February 1990, supra note 90.
530 Communication of21 October 1992, ibid.
531 Many dcvelopmcnts of the Commission in titis respect have becn integratcd in other parts of
the \Vork, sec supra notes 367, 439 and accompanying text and infra note 592 and
accompanying text.
m COM(91) 275 final of 18.9.1991.
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The need to respect the objectives of the EEC Treaty''" makes it necessary to
address the main current legal concems. In the area of competition rules it will be
necessary to include the extemal aspects of such rules and to ensure the proper
enforcement of competition rules in respect of air transport to and l'rom third
countries"". Member States will have to change the nationality clauses they have
inserted in BATAs with third countries in accordance with the tnmsitional approach
of Article 234'"". It will also be necessary to develop non-discriminatory procedures
to allocate trafflc right~ to Community air carriers interested in operating on a route
where the number of carriers to be designated is Iimited and/or the capacity is
limited or insufflcient to meet the requirements of interested Community air
carriers'"" .

According to the Commission, Community air carriers are, in particular, looking to
be able to operate under the best possible regulatory regime, a regime which allows
for more flexibility and allows them to use their full economic potential on a world
wide scale. Consumers are to be best served in a reasonably free-marked and
competitive environment with safeguards. The airport~ are looking lor more frec
market access policy, with greater opportunities directly availahle to regional
airports.

(3) Community competence

For the Community's extemal competence in air transport the Commission considers
that, in certain cases, the Articles of the EEC Treaty on the CCP (notahly Article
113) are applicable and that, in other cases, the Articles of the Transport Chapter
are applicable5-". The Commission considers that Article 113 is the legal hasis for
every Community action that concems trade in services. This means that the
Commission has exclusive competence for concluding BATAs dealing with
commercial aspects, in particular with market access, capacity, tariffs and related
matters. Therefore, Member States are no longer entitled to negotiate or conclude
agreements on matters falling within the ambit of the CCP5+!. The other aspectsSol~ of
aviation relations with third countries are govemed by Article 84(2) insofar as they

S39 This is to say to ensure the proper functioning of the internaI market and implement fully the
principles of the right of establishment and the frce provision of services, taking into account
the need to avoid prcdatory behaviour.
S40 For more dcvelopments on this question, sce supra note 279.
Soli For more developments on this question, sce supra note 411.
34' The Commission proposes the creation of a 'Management Cornrnittee for Air Transport' to
assist the Commission in the allocation of traffie rights, Communication of 21 October 1992,
supra note 90 at para. 70.
343 For the discussions on the legal basis for the Community's externat relations in air transport,
sec supra note 96 and accornpanying tex!.
5+! This docs not rnean !hat the Counei! or Member States cannot present to the Commission a
proposai aiming at the conclusion of an international air transport agreement with third
countries.
SolS Le. social, environrnental, tcchnical and security problerns.
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are not accessory to the commercial aspects. This means that the Community
competence in other aspecl~ than commercial aspecl~ depends on the case law of the
ECJ on implicit extemal competence"". According to the jurisprudence of the ECJ,
exclusive Community competence also exists in non-commercials matters for
negotiating with third countries when certain requirements are met'''. Finally, when
there are negotiations on subjecl~, sorne of which are covered by national
competence and sorne by Community competence, then a situation of mixed
competence exisl~ in which the Community and the Member States negotiate
together, and agreements are concluded by both.

(4) Establishment ojprocedures

ln this respect, the Commission considers that it is necessary and urgent to establish
a framework for Community co-ordination and negotiations in air transport with

third countries.

The Commission proposes a system which takes the above-mentioned a~'Pects of the
Community competence t'ully into consideration.

The Commission proposes that the CounciI, in confirmation of the Commission's
views, enact a special procedure on consultation and authorization in respect of
commercial air agreements with non-Member States, which will replace Council
Decision 69/494/EEC in such mattersSolS

•

Under this new procedure, Member States are to notify the Commission of aIl
BATAs and any other commercial air agreements with third countries within a
specified period of time549

• The extension, whether express or tacit, of any such
agreemenflO shall be subject to 'consultation' with or conducted by the
Commissionlll

• [f the Commission establishes that certain provisions in such
agreements, coming within the scope of the 'common commercial aviation poIicy',
would not constitute an obstacle to the implementation of this poIicy, it may then
authorize Member States to extend it for a specified periodll2

• On the other hand, if
the Commission cstabIishes that provisions in the agreements to be extended
constitute an obstacle to the implementation of the common commercial aviation

546 Sec supra note 128.
547 Sec supra, ibid.
SolS Council Decision 69/4941EEC, sec supra notc 174.
549 Article 1 1° of the Communication of21 October 1992, supra note 90. The Commission
proposes to the development of a data bank where ail Mcmber States' BATAs will be stored,
Communication of21 October 1992, ibid. at para. 74.
llO Article 1, ibid.
III Article 2, ibid.
m Thc provisions in agreemcnts concluded before 1 January 1993 and govcming mallers
covered by the extemal aviation policy within thc mcaning ofArticle 113 MaY be maintained in
force until 31 Dcccmbcr 1998 ifcertain conditions are satisficd, see Article 5, ibid.
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policy, it shall submit a ùetaileù report to the Council. incluùing. when: appropriate.
recommendations requesting the opening of Cornmunity negotiations by the
Commission with the thirù country or countries concerneù.

The Commission recognises that. for the moment, it may have neither the requisite
expertise nor resources to take on the task of negotiating or re-negotiating all the
bilateral agreemenl~ of all Member States with thirù countries'''. Consequently.
during a transitional period up to 31 December 1998, the Council acting by
qualitïed majority, on a proposai from the Commission. may, in certain
eircumstances'''' authorize Member States to conduct bilateral negllliations with third
countries''', in cases where Community negotiations prove to he not yet possihle.
This would be without prejudice to the power of the Commission to authorize
Member States to enter into bilateral negotiations with third countries concerning the
moditïcation and/or application of the annexes to existing agreemenl~. [n both
instances, the consultation procedure"· applies and should lead to guidelines for the
Commission or for the Member States concerned in the negotiations. The actual
agreement may, however, be concluded only if there is no objection by either the
Commission or any of the other Member States, which must be all advised in
advance of the results of the negotiations"'. In all cases, the agreement may he
concluded on[y afier authorization by the Couneil, acting by a qua[itïed majority on
a proposai from the Commission'''.

(5) Criticisms ofthe Commission's IWO proposais

It seems to us that it might be interesting to list sorne of the main critieisms of the
Commission's proposais on air transport relations with third countries.

It has been said that the respective roles of the Commission and the Member States
are unclear, in the absence of a decision-making authority, whiIl}·the third countries
prepared to negotiate with the Community would, at [east, Iike to know preeisely
which authorities within Europe will be responsible for what"·.

For the EEC-Norway-Sweden ATA, the Council authorized the Commission in June
1990 to begin the negotiations, and the final result of these negotiations was adopted
in June 1992, two years [ater. Many writers have argued that this de[ay was too

'" Communication 01'23 February [990, supra note 90.
s'"' Article 6(2), Communication of21 Octobcr [992, supra note 90.
sss Inc[uding the conclusion, modification and/or application of BATAs.
S,6 For this procedure sec Articles 7and 8 and Annel' Il ofCommunication of 2[ Oetober 1992,
ibid.
SS7 B. Cheng, Memorandum, House of Lords, Select Committee on the European Community's
Extemal Aviation Relations, supra note 34 at 2.
"8 Artic[e 7 in fine, Communication of2[ October [992, sec supra note 90.
". House of Lords, Select Committec on the European Community's Externat Aviation
Relations, supra note 34 at 21.
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long. In fact, it seems to us that for an agreement such as the EEC-Norway-Sweden
ATA, the question of the delay is not so important because the agreement remains in
place for a long time and hecause special procedures are provided for the
modification and the up-dating of the agreement. On the other hand, for typical
BATAs, this delay might he too long.

The Community wouId never he ahle to construct a coherent external policy until
the internai market has been completed'60.

The Commission's Communication says very little about the policy objectives the
Community would pursue if charged with the conduct of negotiations on external
aviation relations.

The risk is that the Community might operate on the basis of the lowest common
denominator of national policies'61.

There is a risk in the Commission's proposai of the formation of retaliatory trading
blocks on the part of other countries and of what might be called 'air wars' between
trading hlocks throughout the world, which would produce considerably less of a
free-market regime than the present bilateral system'·2.

The real problem, according to Naveau, is to agree on a common external policy
and to define institutional competence. Before each negotiating session it will be
necessary to agree at Council level on a common position. As long as the internaI
market is not yet an economic reality Member States' attitudes will be rigid, and
consequently any Community mechanism will also be rigid. This rigidity will
probably Mean that negotiations at a Community level will be less efficient that at
Member State level since, third countries, in particular, are likely to take advantage
of these rigidities'63.

d) Problems relating to extemal relations in air transport

(1) Extraterritorial application o/the competition rules

It seems that there is often mu.:h confusion regarding the extraterritorial application
of the competition rules.

It seems to us that three hypotheses can be distinguished.

~ House of Lords, Select Committee on the European Community's Extemal Aviation
Relations, ibid. at 21.
'6\ House of Lords, Select Committee on the European Community's Extemal Aviation
Relations, ibid. at 21.
l62 H. Wassenbergh, Principles and Practices in Air Transport Regulation. supra note 204.
'.3 J. Naveau, Droit Aérien Européen: les nouvel/es régies du jeu. supra note 196 at 112.
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1. The tirst hypothesis concerns an agreement, decision or concened pmctice or an
abuse of a dominant position having it~ effect in the internai market.

The question is whether the Commission, acting under Article 89 or under existing
secondary Community law, can decide that agreements, decisions or concened
practices are a violation of Article 85 when ail or part of the undenakings involved
are established outside the Community. Under previous case law of the ECJ, it was
decided that the competition mies apply to ail undertakings which took pan in the
anti-competitive behaviour by relying on the 'economic unit theory', Le. by
imputing the conduct of the subsidiaries inside the Community to their parent
company outside the Community"". More recently, the ECJ has moditied it~

previous case law and endorsed the Commission's 'efti~ct doctrine"·'. This has been

contirmed in the recent Case 89/85'66. In Case 89/85 the Court decided that Article
85 applies to agreements within the common market irrespective of the place where

the agreement is reached or entered into or where the respective undertakings are
established567. According to the Court in Case 89/85 and according to Advocate
General Darmon568, for the Community to have jurisdiction the anti-competitive
behaviour should be direct and immediate, reasonably foreseeable'·9 and substantial.

The same reasoning seems to be applicable in the case of an abuse of a dominant
position having its effect in the internaI market. As mentioned previously, in Case
68/86, it was decided that Article 86 applies fully and directly to the whole air
transport sector'70. As a consequence, it seems clear that an abuse of a dominant
position by one or more non-Community air carriers, provided it affect~ trade

between Member States, is prohibited by Article 86, and a national court is
empowered to decide that such undertakings have abused their dominant position.

It is important to note that, in this tirst hypothesis, there is no extraterritorial

application of the competition mIes since, in order to be prohibited, the anti·

561 For a Case having refused to apply the competition rules to undertakings esmblished outside
the EEC, sec Joincd Cases 48-57/69, Badisehe Anilin ct al. v. EC Commission, the so-called
Deyestuffs Case, Judgement of 14 July 1972, [1972] ECR 619, ECJ at 695 and 696.
565 Case 11171, Buguelin Import Co. v. SAGL Import-Export, [1971] ECR 949, ECJ; Case
6172, Europemballage and Continenml Can v. Commission, [19731 ECR 215, ECJ; Joined
Case 6-7173, Commercial Solvents v. Commission, [1973] ECR 357, ECJ; Case 15174,
Centrafarm v. Sterling Drug, [1974] ECR 1147, ECJ; Case 36174, Walgrave and Koeh v.
Union Cycliste Internationale, [1974] ECR 1405, ECJ; Case 22176, United Brands v.
Commission [1978] ECR 207, ECJ; Case 86176, Hoffinan-la-Roche v. Commission, 119791
ECR461, ECJ.
566 Case 89/85, supra note 217.
567 P. Haanappel et al., EEC Air Transport Po/icy and Regl/lation. and their Implications for
North America, supra note 28 at 52.
568 Sec Joined Cases 48-57/69, supra note 56lf.
569 In a previous Case the Commission adopted a broader approach by making its jurisdiction
conditional upon the only requirement that therc be a subsl:lntial effcct on trade bctwccn
Mcmber States without rclying on the forcscability rcquiremcnt.
570 Sec supra note 276 and accompanying text.
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competitive behaviour must have an effect in the Community tenitory. Therefore
The expression 'extratenitorial' must be reserved to the two other hypotheses.

2. The second hypothesis concems agreements, decisions or concerted practices or
an abuse of a dominant position having an effect on air transport between the
Community and third countries. In this regard there is not yet any Community
secondary legislation. As mentioned previously, the ECJ has nevertheless confirmed
that Articles 85 and 86 do apply in that situation, although in a different wayl7l.
According to the Court, Article 85 is not directly applicable to routes between the
Community and third countries. As a result, the transitional provisions of Articles
88 and 89 of the EEC Treaty and the rules laid down in Joined Cases 209 to 213/84
continue to applyST.!, with the consequence that national courts can hold an
agreement to be void under Article 85(2), if there has been a prior decision under
Articles 88 or 89 establishing an infringement of Article 85(1) but not without prior
administrative determination of the application of Article 85(1)573. On the contrary,
as mentioned previously"', national courts are empowered, without prior
administrative deterrnination under Articles 88 or 89, to apply Article 86575

•

3. The third hypothesis concems agreements, decisions or concerted practices or an
abuse of dominant position relating to air transport between non-Communit'l
Member States and having no effect in the Community.

It seems that such anti-competitive behaviour is not prohibited by Community
competition rules even if the formation of such anti-competitive behaviour took
place within the Community. Indeed, as indicated in Joined Cases 89/85, if Articles
85 and 86 of the EEC Treaty do not give c1ear guidance as to the jurisdictional
Iimits of the Community's competition laws these provisions, however, indicate that
a certain geographic limitation applies in that the anti-competitive effect must occur
within the common market or, in case of Article 86, that the dominant position must
exist within the common market or a substantial part thereop76.

ln each of these tltree hypotheses the application of the competition rules might lead
to two different problems: (i) the conduct of air transport operators can be the result

571 Sec supra note 275 and accompanying text.
ST.! K. Otto Lenz, supra note 47.
573 B. Van Houtte, supra noIe 260 at 64. Contra, the more far reaching direct applicability of
the prohibition on restrictive agreements advocatcd by Otto Lenz in the contcxt of Joincd Case
209-213/84, sec supra note 263.
574 Sec supra note 278.
575 Sorne writers have doubts about the effectiveness of such a direct application of Article 86
to non-Community air carriers, as a decision under Article 86 requircs investigations, and the
Commission will only in a few cases be able to establish such abuses without the cooperation of
non-Mcmber State governments, P. Haanappel ct al., EEC Air Transport Policy and
Regulation, and their Implications for North America, supra note 28 at 53, E. E. Hcnrotte,
supra note 41 at 220.
~76 Sec supra note 278.
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of provisions contained in BATAs concluded hetween Memher States and third
countries or of laws and mIes adopted hy third countries, and (ii) the application and
enforcement of the Community's competition mIes might he incompatihle with
public international lawm.

(i) The Commission has already (partly) recognized the tïrst prohlem in its proposaI
for the extension of the scope of application of the air transport competition mIes'''.
The Commission has proposed an Article 18'~) which provides:

[wJhere the applicarion of this Regulation in a panicular case is liable ra lead to a
conjlict with provisions laid down by law. regulation or administrative action of a
third country. the Commission shall. at the earliest opponuniry. IlOld with the
competent authorities of the country concemed consultations aimed at resolving the
conjlict. [. ..J.

(ii) With regard to the second problem, two different types of conflict may arise: (a)
aState, exercising its jurisdiction to prescribe, can adopt norms which exceed in
scope its national territory, and (b) aState, exercising its jurisdiction to enforce, can
adopt enforcement measures against non-nationals incompatible with public
international law.

(a) It seems that nothing under public international law prohibil~ States from
adopting measures which exceed their national territory.

(b) With regard to the second type of contlict, it seems that there is no recognized
regime under public international law governing such conflict. ICAO, aware of this
situation, has elaborated a catalogue of recommendations addressed to its Member
States in order to avoid disputes and to harmonize the competition regime in the
aviation sector80. The Commission, also aware of this problem, had admitted that
there can be reasons of comity which militate in favour of self-restraint in the
exercise of its jurisdiction to enforce. This could be the case if, for instance, the
application of Community law would adversely affect 'important interests' of a non
Member State'81.

sn A. Lowenstein, supra note 87 at 95.
sn Sec supra note 285.
579 Artiele 18 of Proposai for a Couneil Regulation (EEC) arnending Regulation (EEC) No
3975/87 of 14 December laying down the procedure for the application of the roles of
competition ta undertakings in the air transport sector, supra note 286.
580 ICAO Cireular No. 215-AT/85 based on ICAO Couneil Decision of21 Novembcr 1988.
58\ P. Haanappel et al., EEC Air Transport Po/icy and Regulation, and their Implications for
North America, supra note 28 at 53.
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(2) Models offuture Air transpon Agreements with third countries

The ECAC agreements of 19 December 1986'" relating to capacity and tariffs migbt
provide the Community a useful solution to the prohlem of finding a models for
future ATA with third countries.

The ECAC agreemenl~ are a compromise embodying a tendency toward the flexihle
and progressive relaxation of restrictions imposed by the bilateral system of

ATAs"'.

The idea hehind the ECAC agreements is essentiaUy to comhine multilateralist
principles with the bilateral implementation of these principles.

The mechanism is as follows: the documents proposed for ratitication hy ECAC
Member States are two multilateral Protocols containing general principles and
supplemented by two standard forms of bilateral agreements regulating capacity and
taritTs~"'. The two multilaternl Protocols entered into force immediately for the
ECAC Member States who signed them, while the two standard forms of hilateral
agreements needed to be signed and/or ratified in a given period of time. According
to Folliot, this combination of multilateralism and bilateralism appears likely to
effect a regulatory harmonization without ca1ling into question what States regard as
the essence of their sovereigntl".

Arguably this mechanism might he used at least for the conduct of what Professor
Wassenbergh caUs the 'interim common extel1':-.1 air policy of the Community,586.
Indeed, it might be possible for the Commission to propose to the Council the
adoption of a 'muitilateral Protocol', in the form of a Directive, containing the
general principles the Commission considers suitable for future external air transport
relations. This ' multilateral Protocol' might be supplemented by the standard form
of BATA(s) considered appropriate by the Commission for adoption between
Member States and a third country or countries, in particular in respect of the
compatibility with Community law. Member States will be subsequently required,
within a given period of time, to conclude individual BATA(s) with a third country
or countries using the standard form of BATA(s) as a mode\.

mA minority of ECAC Member States signed the ECAC agreements on 19 December 1986
but the rcservations of the other ECAC Member States \Vere raised at ECAC's intermediate
session of 16-18 June 1987, during \Vhich the other ECAC Member States approved the

ffi~~~~ftiol, 'Une étape vers un modèle européen de réglementation de la concurrence dans
l'aviation commerciale, les textes CEAC du 19 décembre 1986 sur la capacité ct les tarifs'
(1987) 41 RFDA at 97.
,.. M. Folliol, ibid. at 97.
SBS M. Folliol, ibid. at 106.
~B. H. Wassenbergh, Principles and Practices in Air Transport Regulation. supra note 204 at
61.
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(3) The institutional problem; the single or the double pi/lar approach

The negotiations of the EEC-Norway-Sweden ATA and the explomtory talks with
the Swiss govemment in the air transport sector<S7 have highlighted the fact that one
major difficulty in the way of the negotiations of an ATA is to lind an adequate
solution to the institutional problem - to choose between the single or the double
pillar approach.

This problem can be considered from three sides:

the preparatory phase of new Community legislation
monitoring the application of the rules of the agreement
judicial competence.

The single pillar aooroach differs from the double pillar approach which was
adopted under the EEA Agreement, and which worked as tollows.

Under the EEA Agreement the two pillars of the agreement are, on the one hand,
the institutions and the existing procedures in the Community and, on the other
hand, the institutions and procedures created by the EEA Agreement'''.

This approach under the EEA Agreement appears unduly cumbersome in the context
of an individual sector, such as air transport, and in the context of a bilateml
agreement between the Community and one or two third countries. In addition, in
the context of an ATA with Switzerland, it would be less meaningful since on the
Swiss side any possible pillar could only be an emanation of the Swiss State itself.

Therefore in the context of an individual sector and of a bilateral agreement the
Commission tends to prefer to adopt the single pillar approach.

Under this approach, on the level of the preparatory phase of new Community
legislation, the Commission services admit the possibility of consulting the third
country or counmes. Moreover, the Commission services admit the possibility of a
Joint Committee acting as a conciliatory body. However, if this Committee does not
resolve the dispute, the final decision would be taken by the institutions of the
Community. On the other hand, the Commission services consider that, under the
single pillar approach, the institutions of the Community would have to be
responsible for monitoring the application of the rules of the agreement, and would
act as the judicial authorities. Similarly, the procedures applicable in this respect
would have to be those in force within the Community.

'87 For these talks, sec supra notes 513 and 528 and accompanying tcxt.
58' For the institutions and procedures ercated by the EEA Agreement, sec supra note 490 and
aeeompanying text.
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The diftïculty of finding an adequate solution to the institutional problem is inherent
in the context of an agreement aiming at the extension of the 'acquis
communautaire' to a third country or countries. For this reason, this same difficulty
will reappear in the context of future ATA(s) the Commission services are willing to
negotiate with Central and Eastern European countriesS

'9.

TheoreticaIly, at least, two solutions are conceivable.

The bilateral institutions and procedures, as provided for in the Europe
Agreements"''', are gradually complemented or replaced by a multilateral framework
comparable to the one created by the EEA Agreement. This double pillar approach
will, however, be a far different approach from the one currently followed in the
Europe Agreements, concluded on a bilateral basis with each individual Central and
Eastern European country. Moreover, it will probably be more difficult to create a
multilateral framework with these countries than it has been with the EFTA
countries.

The second solution will be to adopt a single pillar approach comparable to the one
the Community adopted in the EEC-Norway-Sweden ATA and the Commission
services have proposed during the exploratory talks with the Swiss government. This
might be an easier approach but in the absence of a multilateral framework, Central
and Eastern European countries will not be committed to apply the 'acquis
communautaire' between themselves and this might lead to discriminatory practices.

Any combinations of the single and the double pillar approach is, of course,
possible. For instance, it is possible to rely essentially on Community institutions
and procedures while establishing a multilateral Committee, with representatives of
the Community and of ail the Central and Eastern European countries, responsible
for ensuring competition on equal terms within the market.

(4) Community Aviarion Area

The Commission proposes the creation of a 'Community Aviation Area', which will
be somewhat different from the other initiatives in international cooperation on a
regional basisS91

• The 'Community Aviation Area' is also sometimes referred to as a
'Community cabotage area'. However, the terms cabotage and area are wrong. The
term cabotage area refers only to the reservation of domestic services to a country's
owns airlines and those of neighbouring countries, whereas the aim of the
Commission is to extend this reservation to international services between and to

SIl\l Sec supra note 530 and accompanying text.
S90 For such institutions and procedures, sec supra note 490 and accompanying text.
S91 For a complete anaIysis ofthe various fonns ofintcrnational cooperation on a rcgional basis,
sec P. Mendes de Leon. Cabotage in Air Transport Regulation, supra note 3~8 at 124-134; H.
Wasscnbcrgh, Principles and Practices in Air Transport Regl/lation. supra note 204 at 14-31.
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airlines of the same parties"". From a linguistic poi"t of view. the term cahotage
area is tautologous, as the terrn cahotage itself identitïes the area within which
transportation is effected, namely, the territory of aState"') .

There have heen Many critics of the Commission's proposalto crt~ate a 'Community
Aviation Area'.

Many writers have argued that the reservation of domestic services might (ead to
conflict in light of Article 7 of the Chicago Convention'·"'.

With regard to the reservation of international services on the other hand, the
Chicago Convention, at least explicitly, does not impose limitations on the
reservation of international carriage hetween the neighhouring States to the airlines
of these States595

• However, Many authors have argued that Memher States, under
Community law as it is at present, remain sepamte and independent suhjecl~ of
public international law and that, unless and until they legally merge hetween
themselves into a single political unit, trafflc hetween Memher States is and would
he regarded by the 'outside world' as international traftïc and not as cahotage
trafflc"".

Whatever the legal imperfections of the concept of a 'Community Aviation Area' it
is important to realize that the Commission services' intentions are mainly political.
The Commission services wants to tell the 'outside world' that the Community
considers fifth-freedom trafflc rights inside the Community as a Community asset so
important as to equal to cabotage rights. This is seen, according to Soerensen as a
necessary step in order to put sorne pressure on the United States ta get them ta
open their markets for what would be real cabotage traffic rightr9

'. This willingness
on the Commission services' side to redress the imbalance which the European
carriers faced in seeking to compete with other carriers, and in particular the large
United States carriers, is genemlly weil accepted and it is generally recognized that
the Community, by negotiating in one block, will be able to achieve more than the
present situation598

•

592 P. Mendes de Leon, ibid. at 118.
593 P. Mendes de Leon, ibid. at 119.
594 For the question of the legality of sueh cabotage poliey, sec supm note 340 and
aeeompanying tex!.
595 P. Mendes de Leon, Cabotage in Air Transport Regulation, supm note 3'l8 at 124.
596 P. Mendes de Leon, Cabotage in Air Transport Regulation, supm note 3~8 at 124; A.
Lowenstein, supm note 87 at 150; P. Haanappel ct al., EEC Air Transport l'oliey and
Regulation, and their Implications/or North America, supm note 28 at 213.
597 F. Socrensen, 'A Third Package: What remains to be donc' (1990) 3 European Air Law
Association Second Annual Conference, 87.
598 House of Lords, Select Committce on the European Community's Extemal Aviation
Relations, supm note 34 at 89.
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(5) Ownership and effective control ofaircraft and air transpon
undenakings

Under public international law"'" as weil as under national law"''' there is often a
requirement that aircraft registered in a State are owned by nationals of that State
and that the owners of the air transport undertakings satisfy a requirement of local
nationality. As a consequence, Member States bave, in most cases, included in their
BATAs a clause requiring national ownership and effective control over aircraft and
air transport undertakings (nationality clauses)"".

With regard to air transport undertakings these nationality clauses are potentially""
contrary to the EEC Treaty"'J which prohibits either discrimination between
'Community air carriers' on grounds of nationality"" or obstacles to the freedom of
establishment"". Moreover, they are also contrary to Community secondary
legislation in air transport606

•

'99 For these requircments under public intemationallaw, sec supra note 322 and aecompanying
tex!.
600 Before accepting aircraft for registration, national legislation oftcn requires cvidence !hat
ownership of thc airerafi is vested upon nationals, and before granting an operating liccnse to
an air transport undertaking, it is often necessary to provide evidence of thc substantial
ownership and cffective control ofsuch undertaking by nationals.
60' Such nationality clauses were already contained in the Bermuda agreement signed betwcen
the United Kingdom and the United States in 1946. It is intercsting to note, however, !hat the
Bermuda Agreement contain a provision to the effeet !hat that substantive ownership and
effective control of airlines arc to be vcsted in nationals of either contracting parties, i.e., the
United Kingdom can designate United Kingdom or United States airlines, sec P. Haanappel,

. 'Multilateralism and Economie Bloc Forming in International Air Transport', (1994) XIX
Annals ofAir and Spacc Law at 291.
602 Arguably the confliet is only potential sinee Member States usually enjoy discretionary
powers to refuse to grant privileges to an air transport enterprise whieh is not registered in the
Slate or owned and effeetively controlled by nationals ofsuch State.
60J Sec Case 213/89, R V. Seeretary of State for Transport ex p Factortame, [1990] 3 CMLR
867, ECl
"" The prohibition ofdiscrimination on the ground of nationality is eontained in Article 6 of the
TEU. Some writers argue, however, !hat the transport Title of the EEC Treaty is a lex specialis
which prevails over the lex generalis contained in Article 6 of the TEU, sec L. Weber, 'Die
Zivilluffahrt im Europliischen Gemeinssehaftsrccht', (1990) Air Law at 277; P. J. Kuyper,
'Legal Problems of a Community Transport Poliey; with Special Reference to Air Transport
[198512 Legal Issues of Europcan Integration at 72; P. J. Slot, P. D. Dagtoglou, supra note 26.
60J Article 52 to 58 and Article 221 ofthe TEU. Sec also Case 49/89 Corsica Ferries France v.
Direction Générale des Douanes Françaises, [1991)2 CMLR 227, ECJ.
606 Under Community secondary legislation in air transport an airline has the 'nationality' of the
State which has licenccd it to fly and to carry traffic. The carrier does not have to be owned and
controllcd by nationals of the liccnsing State, as long as the ownership and the effective control
arc in the hands of Member States or Community nationals, and provided that the principal
place of business and the rcgistercd offices, if any, arc loeatcd in the licensing Member State,
sec Article 4 ofCouneil Regulation (EEC) 2407/92,supra note 249.
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With regard to aircmft these nationality clauses do not seem contmry tll Community
law'>07.

Therefore, Member States must modify their national laws and the BATAs they
have concluded with other Member States and third countries insofar as they are
contrary to Community law""'. So far Member States have reacted with an extremc
reluctance to this obligation. lt seems that, chronologically, they have tirst moditied
their national laws containing national requiremenl~ contrary to Community law and
the BATAs concluded between the Member States themselves.

With regard to the BATAs concluded with third countries it seems that currently
very few Member States have even attempted to modify their BATAs in this
respect609

•

Member States usually object that bilateral agreemenl~ are normally carefully
balanced legal instrumenl~ taking into consideration the particular legal and
economic circumstances of the two States involved. The moditication of these
BATAs would, in fact, enhance the number of designated airlines. Consequently,
the complete re-negotiation of these bilateral agreemenl~ is almost inevitable.

Only sorne observations about the objections raised by Member States will be made.

Most BATAs include provisions covering their subsequent amendment by
agreement. Il would be possible for Member States to notify the other parties to
their agreements of their wish to substitute 'Community' for 'national' within those
bilateral agreements without, at lcast in theory, complete re-negotiation of the
agreement.

Where a BATA provides for multiple designation61D
, changing that agreement so that

Community airlines may be designated would open up opportunities (in theory) to
ail the airlines so described611

• However, where a BATA provides for single
designation, ehanging that agreement to Community ownership provides no
opportunity for other Community airlines except in substitution (unless the single
designation provision is also changed). Likewise, although Member States are

607 A Iiccnsing Member State may rcquirc !hat the aircraft used by its airlines arc rcgistered in
its national rcgister, sec Article 8 ofCouncil Regulation (EEC) No 2407/92, ibid.
60' For the Commission's attitude in this point, sec supra note 201.
609 It secms that the only country which bas sougbt such modification is Germany.
610 Very few bilateral agreements provide for multi-designation. Most of the United Kingdom's
agreements have such provisions (althougb thcy may he qualilied by confidential side
documents) and sorne of the United Kingdom's bilateral agreements have a spccificd number
(e.g. The United KingdomlRcpublic of Koren agreement provides for Iwo airlines from cach
side; The United KingdomlUnitcd States agreement provides for one on cach 'gateway route
segment' with sorne exceptions wherc Iwo may he designatcd).
611 RJ.C. Ebdon, 'ICC Working Party on 'Air Law', 15 May 1990.
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required under Community law to allow nationals of other Memher States to own
and control airerait and airlines, they are prohahly not required to allow such
nationals to operate them, i.e. to have access to routes, if they would he similarly
restrictive toward their own nationals or undertakings owned hy their own
nationals"l2. According to Balfour, it is however possihle that aState may he
required to demonstrate that such a restrictive policy was ohjectively justified in the
general interest611

• Because of these complexities the Commission will, before the
end of 1994, present a proposaI relating to the entitlement of Community air carriers
to serve third country destinations from Memher States other than the State of
registration.

During the EC-United States mock negotiations held in Leiden on 13 June 1991 it
hecame c1ear that if States move away from national ownership and effective control
of their air transport undertakings, thus allowing for cross-border equity
participation and multinational ownership, this would ohviate much of the need for
hilatera1 exchange of traffic rights6

'.. It seems that this would be the most efficient
way to l'ulfil the need for a multilateral approach to air transport regulation.

e) Future prospects for extemal relations in air transport

(1) Future European Community Air transport Agreements

The European Community has used a particular process for the Iiberalization of the
aviation sector within the context of the internaI market. The traditional system of
BATAs hetween Member States has been gradually replaced by a genuine system
hased on a set of common mIes. Within the context of the Community's external
relations in air transport the same process has come into use. Whether it is in the
specifie air transport context of the EEC-Norway-Sweden ATA or in the broader
context of the EEA Agreement, the Community has replaced the existing system of
bilateral air agreements between these countries and the Community by a set of
common mIes.

It should be mentioned that the process used by the Community is very different
from the way Member States did and still do undertake their external relations in air
transport, and produces very different results. Member States almost always conduct
their external relations in air transport with individual countries, while the
Community tends to negotiate with a group of countries. The result of negotiations
on the part of Member States is a 'traditional' BATA determining the key aspects
(tariffs, capacity and access) of the competition regime between the air carriers of

6'~ Sec Case 155/73, State v. Sacchi, Judgement of30 April 1974, [1974] ECR 409, ECJ.
613 J. Balfour, 'Factortame: The beginning of the end for nationalism in air transport', supra
note 412 footnote Il.
6'. H. Wassenbergh. Princip/es and Practices in Air Transport Regu/ation, supra note 204 at
94 and 214.
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the two respective countries. The result of Community negotiations is the extension
of the 'acquis communautaire' in air transport to the group of countries. With this
latter result air carriers operating inside the area covered oy a Community ATA are
in a position to relate their economîc decision-making to standardized rules, out this
is accompanied oy measures to ensure a level playing tield. Furthermore, Memoer
States in the area need to apply new rules not only hilaterally hut also in relation to
other partners who have entered (or will enter in the future) into such an area.

The question is thus whether the process now used with Norway and Sweden and
the EFTA countries can he used in respect of other third countries, and if so, what
adaptations will he necessary.

For third countries having concluded Europe Agreements with the Community the
Commission services consider that there is a c1ear necessity to create a large
'European Aviation Area'·".

The Commission services foresee that an ATA will he concluded hetween these
countries and the Community, which will extend to them the important aspect of the
'acquis communautaire,·lo. The Commission services foresee that the negotiations
will cover the areas mentioned in the Europe Agreemenl~, namely market accession
and harmonization ruleso'B. With respect to harmonization, since there is no
provision on relations with third countries in the EEA Agreement, the Commission
services are concerned about the need to promote the establishment of a similar and
compatible regime for the whole area, in order to ensure that the EFTA countries do
not discriminate between the carriers established in the Community and in Central
and Eastern Europe. With respect to competition rules, according to the
Commission services it will not be necessary to elaborate arrdngemenl~ for the
application of competition rules but it will be necessary to provide tur a satisfactory
regime for Community air carriers since the existing rules on competition do not
apply to routes between the Community and third countriesOl9 . Ail this, according to
the Commission, will be done on a graduai basis and with transitional provisions
and safeguards to allow the air carriers of these countries to prepare for competition
on equal terms and without the protection given to them under existing BATAsO'".

61> Discussion note: Europe Aviation Arca,: enlarging progressively the gcogmphical
application scape of Community principles, 8.10.1993, ESILVH at 8.
0'0 Discussion note: Europe Aviation Arca, ibid. The possibility that initially the agreements
cancludcd betwcen the Community and these cauntries will diffcr from State to State is not
excludcd by the Commission services.
017 The following clements arc suggestcd; cabotage, fifth·frccdom rights, multiple designation,
safcguard clauses on capacity and air faros.
O'B Such as common licensing criteria and right of establishment, on the basis, in a tirst stcp, of
the first and the second air transport package.
019 Sec supra note 279.
0'0 Discussion note: Europe Aviation Arca: enlarging progrcssively the gcogmphical scope of
application ofCommunity prlnciples, supra note 616.
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Apan from the specific case of Switzerland, according to the Commission services,
there is no necessity to create a large 'European Aviation Area' with countries
having concluded no (or less far reaching) association or cooperation agreements
with the Community. For these latter countries it is more probable that future ATAs
(if any) between them and the Community will resemble, to a large extent, a
'traditional' BATA(s).

(2) General Agreement on Trade in Services

[t is only recently that the idea of inc[uding trade in services in multilateral trade
negotiations has materialized. This idea was officially raised in the Punta deI Este
Declaration in 1986621

• Since then it has evolved and, in December 1991, the Draft
Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations was completed622

• The Fina[ Act includes the General Agreement on
Tariffs and Trade (GATT) and the General Agreement on Trade in Services
(GATS). The Final Act was signed in Marrakesh on 15 April 1994 by 125
contracting parties.

While there are a number of similar concepts in GATT and GATS, the architecture
of the two agreements differs significantly. According to Sampson623

, GATS consists
of three pillars (i) the Articles of the agreement (H) the Sectoral Annexes (iii) the
schedules outlining each Party's negotiated commitments to abolish restrictions in
the trade in services.

(il With respect to the Articles of the agreement there are two basic provisions that
aim at eliminating discrimination in trade in services; (a) the principle of the most
favoured-nation treatment which prohibits discrimination among foreign countries
and applies to ail service sectors covered by GATS, except if a Party maintains a
measure inconsistent with the most-favoured-nation treatment principle in
accordance with the Annex on Article 11 Exemption624 (b) the principle of national
treatment which prohibits discrimination between national and foreign services and
applies only in the sectors (or sub-sectors) the Parties inscribe in their schedule of
commitments and is subject to the conditions and limitations set out in their
schedules625

•

621 Ministerial Declaration on the Uruguay Round, 33d. supp. B.I.S.D.
622 Sec supra note 104.
ru G. Sampson, Dircctor of the Group of Negotiations on Services Division, General
Agreement on Tariffs and Trade, Presentation at the World-Wide Air Transport Colloquiurn,
Montreal 6·10 April 1992 at 3.
...... Sec Artiele Il (2) ofGATS. [Hercinafter MFN exemption).
625 A. Meneik von Zebinsky, 'The General Agreement on Trade in Services: Its Implication for
Air Transport' ([993) XVIII AnnaIs of Air and Space Law at 374. [Hercinafter national
trcatment limitations).
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(ii) With respect to the Sectoral Annexes the only Annex which relates to air
transport is the Annex on Air Transport Services""'.

This Annex applies to measures affecting trade in air transport services. including
ancillary services, and consisl~ of seven paragmphs.

The tirst three paragraphs define the scope of the application of the GATS (the
General Obligations) to measures affecting trade in air transportation services.

Paragraph 2 states:

[e[xcept as set out in paragraph 3, no provisions of the agreemellt .I·hall apply to
measures affecting:
(a) Traffic rights covered by the Chicago Convention. inc/uding the }ive freedoms (?t"
the air, and by bitateral air services agreements;
(b) Directly related activities which would limit or affect the ability (if Panies to
negotiate, to grant or to receive traffic rights, or which would have the effect of
limiting their exercise.

Paragraph 3 establishes the scope of the measures to which the agreement shall
apply and Iists: aircraft repair and maintenance services. the selling or marketing (if
air transpon services, and computer reservation services"'.

As is quite dear from the Annex on Air Transport Services the GATS contracting
parties have only agreed to negotiate the above mentionned 'soft rights'.

(iii) With respect to the Party's negotiated commitments, since the latter part of
1990 participants in the Uruguay Round have been negotiating 'offers and requesl~'

to remove restrictions from trade in services. The understanding between
participants is that negotiations conducted aftcr the conclusion of the Uruguay
Round, on 15 December 1993, cannot lead to any backtracking on offers made
before that date628

• In the field of international trade in air transport services, it
seems that the Parties have not gone very far in their commitrnents. The European
Union has presented national treatment limitation and a most favoured nation
treatrnent exemption for CRS and sales and marketing. Besides air transport
activities the European Union offer also includes the rentaI/leasing of aircraft and
the air insurance policies sector. The United States has presented a most favoured

626 The Sectoral Annexes are: the Annex on Movement of Natural Persons Providing Services
under the Agreement, the Anncx on Financial Services, the Annex on Telecommunications and
the Annex on Air Transport Services.
627 For a proposcd modification of such list see A. Mencik von Zebinsky, 'The Gcneral
Agreement on l'rade in Services: Its Implication for Air Transport, ibid. at 379·380.
62. Air Transport Within the Frarnework of the General Agreement on Trade in Services,
Association of Europcan Airlincs document, [unpublishcd].



•

•

12X

nation treatment exemption for aircraft repair and maintenance services"", selling
and marketing of air transport services and the operation and regulation of CRS
services. No national treatment limitations were introduced for aircraft repair station
services.

ln the future, even if there is a strong willingness on the part of the major players in
air transport to negotiate in the field of trade in air transport services, it seems to us
that there are important outstanding issues which need to be addressed before it is
conceivable to remove restrictions from such services.

The tirst issue is the conflict between the Articles of the GATS agreement and the
basic charter of international air transport, the Chicago Convention"Jo.

The second issue is to determine which organisation will provide the institutional
framework for the elimination of discrimination and the reduction of barriers in
international trade in air transport services. Three possibilities can be envisaged:

The Chicago Convention may be amended so as to permit [CAO itself to
provide this common institutional framework6J1 .

The current and the future institutions of the GATS will provide the common
institutional framework.

An intermediate solution could be found where GATS will provide the
common institutional framework, but in close collaboration with [CAO.

The third issue is the need to amend existing BATAs which at present do not
conform to the GATS principles and rules6J2 and which ofien do not even refer to
the activities enumemted in paragraph 3 of the GATS Annex on Air Transport
Services633. Therefore, BATAs will need to be amended unless they contain a clause

6'. Other than repair and maintenance ofan aircraft or part thereofduring which it is withdrawn
from service.
6JO For such conflict, sec A. Mencik von Zebinsky, 'The General Agreement on Trade in
Services: Its Implication for Air Transport', supra note 627 at 379-380.
6JI This option bas two major disadvantages: the problem of the difliculties in amending the
Chicago Convention and the differcnces in number and in their slatus under public international
law betwccn lCAO membcrs and GATT members.
63' BATAs often conflict cither with the general obligations of GATS (and nolably the most
favourcd-nation trcatment clause, or with specifie conunitments (and espeeially the markct
aecess and national trcatment conunitments), Sec Trade Concepts and Prineiples and their
Application to International Air Transport, [CAO World-Wide Air Transport Colloquium,
WATC 3.3 Attachment B.
633 Only recent BATAs imposing few restrictions include in their scope activities sueh as the
selling or marketing of air transport services and computer rcservation services whereas
aetivilies such as aireraft rcpair and maintenance services arc not even dealt with in BATAs but
arc a1ways left to the airlines.
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whereby contracting States agree that the provisions of a multilateml air tnmspmt
convention entering inlo force will prevail between them. It may also be that the
public international law rules in respect to the resolution of eont1icl~ between
international Treaties will provide a solution that will avoid the need for such
BATAs to be amended°>l.

(3) Multilateralism in air transpon

The purpose of the Chicago Conference was to design the blueprint for the world
wide regulation of post-war international civil aviation.

While the Chicago Conference resolved many problems in the technieal field, it was
largely unsuccessful in ils altempt~ to reach a multilateral agreement on the
economic regulation of air transport. Nearly fifty years after this failure, the
question of multilateralism in air transport is again under scrutiny.

During the World-Wide Air Transport Colloquium held in Montreal, in April 1992,
many interesting reflections on a multilateral approach to the economic regulation of
air transport were proposed.

In particular, attention has been drawn to the fact that there exist a large number of
different ways to approach air transport negotiations.

A typical bilateral air transport negotiation concems only two States. Nevertheless it
is possible to conceive that a network of Iiberal BATAs, by their deregulatory
effect, creates a multiIateral regime.

In the past, joint bilateral air tranSPOrt negotiations have occurred when more than
one State owns and wishes to designate the same airline6lS

• The present tendency
toward increasing cross-border equity participation in airlines will probably make
joint bilateral air transport negotiations more frequent.

If an international organisation such as ICAO or the European Community or a
group of States such as the North American Free Trade Area636

, the Andean Padl7

634 Since wc are eurrently diseussing the confliet bctwccn BATAs and GATS, sueh rules will be
contained rnainly in the Vicnna Convention of 1969, supra note 6.
OlS For example in the case of Denmark, Norway and Sweden for their airline SAS.
636 The North American Frcc Trade Arca (NAFTA), agrccd bctwccn Canada, Mexico and the
United States on 12 August 1992, rcmoved trade barriers bctwccn these countries for a pcriod
of 10 to 15 years. The NAFTA docs not inelude aviation.
617 The Andean Pact was founded in 1969 under the Cartagena Agreement and ineludes Bolivia,
Colombia, Ecuador, Peru and Venezuela. These five Andean Pact States have signcd a
Resolution to open their skies for caeh other's carriers as fiom 31 Dcccmber 1991.
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or ASEAN"" becomes directly involved in air transport negotiations, Olt least tour
possibilities are conceivable"'9.

One international organisation or group of States provides the common
framework for intra-organisational consultation betore, during and/or after
bilateral air transport negotiations. In this situation one party is consulting
with and receiving input from the international organisation or group of
States"".

The international organisations or groups of States on both sides provide the
common framework for intra-organisational consultation before, during
and/or after bilateral air transport negotiations. In this situation each party is
consulting with and receiving inputs from the two international organisations
or groups of States"" .

Bilateral negotiations between one international organisation or group of
States and one State"".·

Bilateral negotiations between two international organisations and/or groups
of States"".

ln view of these different possibilities, different positions have been taken by
countries having a major role in the field of air transport.

According to Shane, the United States will propose a multilateral ATA with Central
America which would create a free aviation market of unprecedented scope between
these countries and the United States. The United States also supports the idea of a
multilateral ATA between the United States and the European Community.

The Commission services seems aIso in favour of a multilateral approach to the
regulation of air transport but in a more prudent..... and flexible manner"". According

63. Thc Association of South East Asian Nations (ASEAN) was founded in 1967 and includes
Brunci, Malaysia, the Philippines, Thailand and Singaporc. In January 1992 ASEAN Heads of
Statc endorsed a plan to establish a frœ trade area within 15 years.
6'. For a Iist ofsuch intcrnational organisations or groups ofStates having responsibilities in air
transport, sec WATC-2 9/4/92, World-Wide Air Transport Col1oquiurn held in Montreal in
~rilI992.

For instance negotiations bctwccn onc EC Member State and a non-Community State.
6-11 For instance negotiations bet\vccn one EC Member State and Mexico, a non-Community
Mcmbcr Statc mcmber of anothcr organisation of State (NAFTA) \Vith which it is in
consultation.
6-12 For instance negotiations betwecn the European Community and the United States.
6-1, For instance negotiations betwccn the European Community and NAFTA.
..... The Commission services insist on the importance of adcquate safeguard clauses, scc F.
Soercnscn, Presentation during the World-Wide Air Transport Colloquiurn held in Montreal in
April 1992, WATC-2.I 1,7/4/92.
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to such services it might he possihle to envisage the signature hy ICAO Mcmhcr
States of a multilateral agreement including the following clements.

Technical and economic harmonisation (e.g. CRS rules);
Relaxation of ownership restrictions;
Rules against anti-competitive hehaviour;
Effective enforcement;
Respect for the principle of non-discrimination in any international regulation
of the above issues.

These interesting suggestions will he discussed during the World-Wide ICAO Air
Transport Conference on the 23 November 1994.

64S The possibility that Member States conclude more Iiberal BATA(s) on a bilateral or
multilateral basis scems not excludcd by the services of the Commission.
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PART B: EUROPEAN COMMUNITIES EXTERNAL RELATIONS WITH
INTERNATIONAL ORGANISATIONS

a) Introduction

Ali the three lilUnding Treaties contain provisions for the establishment of relations
with international organisations"".

The EEC Treaty provides that the Commission is to ensure the maintenance of ail
appropriate relations with the organs of the United Nations, of its specialized
agencies, and of GATT (Article 229) and to maintain appropriate relations with ail
international organisations. There is also a provision for the Community to establish
ail appropriate forms of cooperation with the Council of Europe (Article 230) and
close cooperation with the Organisation for Economie Cooperation and
Development (Article 231).

By virtue of these provisions, the European Communities have entered into relations
with intergovernmental and non-governmental international organisations"".

The Community has been able to secure five different forms of Community
participation or representation in intergovernmental and non-governmental
international organisations.

These five forms are:

Observer status
Non pure observer status
Full participation short of membership
Dual membership
Single membership

Usually the Community has been able ta secure the most advanced form of
participation or representation in bodies whieh were set up by agreements to which
the Community are party, mainly for the purpose of supervising and implementing
those agreements; as opposed to international organisations which already existed
when the Community was established.

As regard pre-existing international organisations, the Community has encountered
obstacles similar to those which have arisen in the field of its external relations with

646 We will, however, not examine the exlemal relations of the European Coal and Steel
Community and ofthe European Atomic Energy Community with international organisations.
601' Lord Hailsham ofSt. Marylcbone, supra note 1at 483.
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non-Member States"". The constitutions of these organisations admit only sovereign
State to full membership. Since the Community is not a State. and since it would
have been extremely diftïcult or even impossible to amend those constitutions it is
only recently that the Community has been able to participate on (almost) equal
footing with Member States"'·.

Firstly the five forms of Community participation or representation will be
examined l'rom a theoretical point a view. Then the actual and the future
participation of the European Community in civil aviation organisations will be
examined650

•

b) Observer status

ln many cases the Community participates only as an observer"'I. This includes the
right to participate in the meetings and the work of the delibemtive organs without
the right to vote and, in most cases, without the right to table proposais or
amendmenls652

• Observer status may be permanent or based on ad hoc invitations.

With regard to intergovernmental organisations, the Community has observer status
in the United Nations whether it is in ils principals organs·5J

, in ils subsidiary
organs654

, or ils technical organs655
•

It has also observer status in the United Nations ~"pecialized agencies·5
• and

autonomous agencies, as weil as in many other universal or regional international
organisations·57

•

With regard to non-governmental organisations, the standard format of participation
as an observer seems to be the indicated solution658

• The Community participates

.... For these obstacles, sec Part 1, Chapter C.
64. P. Haanappel ct al., EEC Air Transport Policy and Regl/lation. and their Implications filr
North America, supra note 28 at 122.
650 For the question of the competence of the European Community to entcr into international
agreement, see Part 1, Chapter B.
• 51 P. Haanappel et al., EEC Air Transport Policy and Regl/lation. and their Implications Jor
North America, ibid.
652 D. Lasok, J.W. Bridge, supra note 143 at 260.
• 53 General Assembly, Economic and Social Couneil.
654 An example of a regional Commission dealing with transport is the United Nations
Economie Commission for Europe (UNIECE).
655 Such as for example the United Nation Conference on Trade (UNCTAD) which deals in
Earticular with transport.

56 Of particular importance in the field of transport is the International Maritime Association
(IMO) and the International Civil Aviation Organisation (ICAO).
657 For a complete list oforganisations \vith whieh arrangements have bcen made and the text of
the arrangements, see the relations bctwcen the European Community and International
Organisations (1989).
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either as an observer invited by the non-governmental organisation, or as a 'self
invited' observer, when it can impose such arnmgement"Y.

c) Non pure observer status

A distinction can be made oetween observer status pure and simple, and an internai
arrangement oelWeen the Community and the Member State in question, whereby
there are consultations on and possibly harmonization of the Member States'
positions in the international organisations. In the latter case, after consultation and
harmonization, the delegation of one Member State, usually the one of the country
holding the Presidency of the European Union at the time, may be designated to
speak on behalf of ail delegations, and ail these delegations may then follow a
cornmon voting pattern.

The Community has secured a non pure observer status with the Organisation of
Economie Cooperation and Development which entitles it to play a full part in the
work of the organisation66O

• It has also such status in the Council of Europe661 which
deals with air transport matters through its Committee on Economie Affairs and
Development.

d) FuIl participation short of membership

Through liaison agreements662 belWeen intergovemmental organisations and the
Commission, arrangements can be made for the Community's participation in the
work of such an organisation which goes beyond the non pure observer status in the
sense that the Community is participating by way of a Community delegation. A
distinction can be made belWeen dual representation (in most cases) whereby the
Community is represented by both the Commission and the Member States (holding
the Presidency of the European Union at the time) and single representation.

ln the context of GATT, the European Community bas been fully recognized as
competent to exercise many powers. Indeed, the Community delegation to GATT is
essentially a single Commission delegation, assisted by the advice of the 113
Committee66J composed of experts from the Member States. The Community

6" Among the rnain non-govemmentai organisations in the field of air transport is the
International Air Transport Association (lATA), , the Association of European Airlines (AEA),
the European Regional Airlines Association (ERA), the European Association of Charter
Airlines (EURACA), the Airports Association Couoeil International (AACI).
6.'9 Sec infra note 612..
660 P. Haanappel, 'The future relations between the EEC institutions and international
organisations in the field ofeivil aviation' (1990) 5-6 Air Law 15.
661 Exchange oflctters 87/4761EEC.
662 Theses 'liaison agreements', also called 'working arrangements', usually take the forro of an
exehange of Ictters providing for consultations, exehange of documents and information,
participation in mectings and, in sorne cases, even ofjoint working parties.
663 Sec supra note 155.
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delegation has the right to speak and to table proposais and amendments in its own
name. However, the Community has never gone through the formaI step of
accession, nor has there ever been explicit formai recognition within the GATT of
its succession to the powers previously belonging to Member States«~. Moreover.
Member States still retain the following rights:

the right to sit in the organisation.
the right to admit new members.
rights related to the budget of the organisation.
voting righl~.

e) Dual membership

European Community formai membership in intergovernmental organisations is only
possible where (i) the Community has external competence (ii) the organisation
concerned is willing to admit as member(s) other international organisations, in
addition to the traditional nation state members. International organisations which
admit only nation States as members are still much more numerous than those which
admit both nation states and international organisations. For instance, the
Community is not eligible for membership of the United Nations, a status which is
confined to sovereign states665

•

When both the Member States and the European Community might be admitted as
parties to an organisation, there are invariably three questions to resolve: (il the
composition of the delegation (ii) the exercise of voting powers and (iiil the
signature of the Convention.

For the composition of the delegation there is usual1yô66 one Community delegation,
composed of the Member States and the Commission. Delegation spokesmen are
normal1y the Commission representative and/or the representative from the Memher
State holding the Presidency of the European Union at the time.
For the exercise of voting powers, the usual practice is that either the Community or
the Member States, but not both, is/are entitied to vote, as determined in each case
in accordance with the internai law of the Community. Where it is the Community
which exercises the right to vote, it may be al10cated a number of votes equal to the
total number of votes available to the participating Member States661

•

661 C. Stephanou, supra note 409 at 19·20; Lord Hailsham of St. Marylebone, supra note 1at
486.
665 D. Lasok, J.W. Bridge, supra note 143 at 261.
666 For the international commodity agreements model, sec P. Haanappel, 'The future relations
bctwccn the EEC institutions and international organisations in the field of civil aviation'
(1990) 5·6 Air Law 15.
661 Article 18 ofCouneil Decision of2 Deccmber 1993 providcs:
1. {eJach of Ihe parties la Ihe Convention shall have one vole. excepl as provided for in
paragraph 2 below. .
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For the signature of the Convention the general practice is to insert a special
participation or accession clause in the (multi) agreement enabling the Community
to sign the convention. The main reason for such clauses is that if the international
agreement relates to an area of Community competence, only the Community is
competent to conclude the agreement, and it is necessary to provide third countries
with the guaranty that their partners will be able to implement ail the obligations
provided for in the agreement. This clause may take a number of different forms. It
may be general'" or it may be specific, either expressly allowing the Community to
participate, or assimilating it to participating Governments.
The clause may be a integral part of the agreement, or may be incorporated in an
additional protocol""9.

f) Single membership

Although there are sorne bodies61O set up to supervise the implementation of bilateral
trade, association, and cooperation agreements to which the Community is party
without the Member States there is no model yet for the European Community as
such being a Member of an intergovernmental organisation, without concurrent
membership of ail or sorne Member States.

g) ActuaI participation in civil aviation organisations

With regard to intergovernmental civil aviation organisations the Community has
observer status in ICA0611

• The Commission went as observer to the Assembly of
ICAO in 1989 and will he invited to the ICAO World-Wide Air Transport
Conference in December 1994.

2. Regional economic integration organisation, in mallers wilhin their competence, sha//
exercise their rightto vote wtth a nllmber a/votes eqllal ta the nllmber o/their Member States
that are parties ta the Convention r..J, sec Couneil Decision of2 December 1993 conceming
the conclusion of the arnendment to the Montreal Protoeol on substances that àeplete the ozone
la,rer, OJ No L 33 of 7.2.94 at I.
66 For instance, Article 305 (f) of the United Nation Law of the Sca Convention of 1982 was
adopted, a1lowing international organisations to sign the Convention, but in aecordanee with the
vel)' detailed provisions ofAnnex IX to the Convention. In fuel, much ofAnnex IX was drafted
with the European Community in mind. Essentially, an international organisation ean only
bccome Party to the Law ofthe Sca Treaty, ifand to the extent that there bas been a transfer of
competence from the Member States of the international organisation to the international
organisation itself. Elaborate declarations, communications and notifications arc provided for,
so as to determine wlùch rights and obligations under the Convention shall be exercised and
pcrformed by Member States, and wlùch by the international organisation in question. For more
information sec C. Stephanou, supra note 4é9.
669 D. Lasok, J.W. Bridge, supra note l~at 257.
670 Joint Committccs, Couneil ofAssociation, Co-operation Couneils, etc.
611 Corcpcr Decision of Il November 1988 on the right of the Community to participate in
ICAO as an observer.
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Working relations hetween ECAC and the Community are gond. ECAC, due to it
wider memhership and it~ focus on specitic element~ of aviation has provided a very
useful forum for dehate on a wide range of aviation matters. ECAC has heen helpful
in preparing for a common air transport policy, especially in technical areas and the
promotion and the adoption of legislation similar to Community legislation in mm
EC ECAC Memher States. This requires an open exchange of infürmation hetween
the Commission and ECAC hut the informai hasis of cooperation agreed in 1980
providing for the exchange of letters and ohserver status for the European
Community at ECAC meetings seems not to have created prohlems, to the
satisfaction of both parties.

With regard to civil aviation non-govemmental organisations the Commission has
stated its entitlement to send observers to the lATA Tariff Co-ordination
Conference6T.!. Since then the Community has participated as an ohserver at the
Annual General Meeting of the IATA673. The Commission also participates in the
annual Presidents' Assembly of the AEA,

Working relations hetween the Community and other non-govemmental
organisations are goüd614.

h) Future participation in civil aviation organisations

A distinction is to be drawn between intergovemmental organisations and non
govemmental organisations in Europe having civil aviation in their attrihution,
where a single European Community voice might hecome stronger and stronger as a
CATP is being accomplished, and world-wide or regional civil aviation
organisations outside Europe where it remains a moot point to what extent powers
will be transferred from Member States to Community institutions61S.
With respect to civil aviation organisations in Europe, since the Community is
planning on developing close relations in the area of air transport676 with Centrdl and

6T.! ln Couneil Regulation (EEC) No 2671188 of26 July 1988 (Article 4) it is mentioncd that an
exemption by category will not be grantcd to lATA tariff consultations if the Commission
cannot attend the Tariff Coordination Conference as an observer, sce Couneil Regulation
2671188 of26 July 1988 on the application ofArticle 85(3) to certain categories ofagrecments
bet\Vecn undertakings, deeisions of associations of undertakings and eoneerncd praetices
conceming joint planning and coordination on tariffs on seheduled air services and slot
allocation at airports, OJ No L 239 at 9 (superseded by Commission Regulation 84/91).
673For more information on the question of the relations bctwccn the European Community and
lATA sec A. Lowenstein, supra note 87 at 180-198.
67< Sec Commission Decision of 4 July 1990 on the observer status of the Community at the
Comité de Gestion of Eurocontrol and as rnember of PHARE, COM(90) 1385lunpublishedl.
675 P. Haanappel, 'The future relations betwccn the EEC institutions and international
organisations in the field ofcivil aviation' supra note 666 at 15.
676 Agood example of sueh areas is the navigation by satellite concept which is developed by
ECAC and supported by the European Community as weil as the EATCHIP Strategy
developed by ECAC and which the European Community is planning to use as a guideline for
the establislunent of the trans-European ATM Network.
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Eastern European countries, it will need the help of ECAC and of non-governmental
organisations"". In ECAC air tran~1J0rt matlers can be discussed freely and therefore
it can help to integrate these matlers in a coherent national policy. However, if such
relationships turn ioto formai negotiations with the aim of reaching an agreement,
the role of ECAC and non-governmental organisations will be Icss important not
only because of the nature of Community competence but also because ECAC and
non-governmental organisations are only technical forums. In such a case, ECAC
and other non-governmental organisations could play an important supportive role
by developing model clauses on various technical issues to be included in
agreements negotiated by the European Community

Where it cornes to world-wide civil aviation organisation, the main problem is the
following. FormaI membership of the European Union often would require an
amendment to the Convention constituting these organisations. With regard to
ICAO, pursuant to Article 94 of the Chicago Convention, this amendment must be
approved by at least two-thirds of the total number of contracting States, and the
amendment would come into force only in respect of States which have ratified such
amendments. This could lead to a situation where, the European Union for sorne
States is a member of ICAO while for others it is not.

There are two possible solutions to this problem.

The first is to ensure, under a pragmatic approach, that the European Union became
a member of ICAO. Indeed, under a pmgmatic approach, the Plenary Assembly of
lCAO could accept (without vote) a recommendation of the Executive Commitlee
that an amendment of the Convention shall come into force with erga omnes effect
for ail States wllether or not they have ratified the appropriate amending instrument.
Nevertheless, the willingness of EC Member States and third countries to admit
international organisations as a member of ICAO, in addition to nation States must
still be taken into consideration. Since EC Member States will retain in the future
certain competences which are within ICAO's sphere of authority678 they will
probably never allow the European Union to became a member of ICAO without the
Member States.

The second solution would be to rely on the previous arrangements which have take
place in the context of GATf"'\'.

6n Such as Eurocontrol and the lM for instance.
678 For instance only Membcr States contributc to the ICAO budget. As long as Community
legislative mcasures air transport do not cover all aspects of civil aviation, Membcr States \vill
rctain competence in this field.
679 House of Lords, Sclcct Committœ on the European Community's Extemal Aviation
Relations, supra note 34 at 89.
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PART C: EUROPEAN UNION EXTERNAL RELATIONS

It seems that there are at [east three areas where the CFSP as provided tilr hy the
TEU might have sorne implications in air transport"".

CHAPTER 1: NEGOTIATIONS WITH STATES WISHING Ta lOIN THE
EUROPEAN UNION

The tirst area is the negotiations with States wishing to join the European Union.
Since States may not adhere to the European Communities without adhering to the
European Union, the procedure applicable for such accession is provided in Article
o of the TEU located in the Final provisions applicable to the three pillars of the
Union.

As is mentioned in Article 0:

fajny European State may apply 10 become a Member oftlle Union. It sllail address
its application to tlle Council. wllicll sllall act unanimously after consulting tlle
Commission and after receiving tlle assent of tlle European Parliament. wllicll sllall
act by an absolute majority ofits component members.
The conditions ofadmission and tlle adjustments oftlle Trearies on wllicll tlle Union
is founded wllich such admission entails shail be subject of aIl agreement between
the Member States and the applicant State. This agreement shall be submitted for
ratification by ail the Contracting States in accordance with their respective
constitutional requirements.

Malta, Cyprus and Turkey have already applied to become Members of the
European Union. The European Council of Corfu, in lune 1994, took the view that
significant progress had been made regarding the application by Malta and Cyprus
and that an essential stage in the preparation process could be regarded as
completed. Consequently, the European Council took the view that, provided certain
conditions are satisfied, the next phase of enlargement of the European Union will
involve Cyprus and Malta.

Hungary and Poland have applied to become Members of the European Union
respectively on 31 March 1994 and 4 April 1994. Il is Iikely that other countries
having concluded Europe Agreement with the Community will apply for
membership soon.

The European Union is currently developing a strategy to prepare countries wishing
to acced to the European Union681

• This preparation will involve a considerable
amount of work and time.

680 For the provisions of the TEU on CFSP. sec supra note 297 and accompanying lext.
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With respect to (air) transport it seems possihle to distinguish fuur areas in which
negutiations with countries wishing to accede to the European Union are likely to
develop.

The European Union will cooperate economically with these countries particularly in
order to enahle them to restructure and to modernize (air) transport and, to improve
the free movement of passengers and goods as weil as to gain access to the (air)
transport market.

The European Union will ensure that future legislation in these countries is
compatible with Community legislation as far as possible.

The European Union will assist these countries in implementing competition and
state aid policies which are compatible with those of the Community.

The European Union will conclude special (air) transport agreements with these
countries coupled with the wider process of the trans-European transport networks.

Most of this work will be undertaken within the framework of the European
Communities' external competence and external relations, as examined previously.
However, it might be appropriate to ensure that Member States act in a co-ordinated
manner vis-à-vis prospective members. To this end, the Commission might use its
competence in the field of the CFSP, as provided by the TEU, to propose to the
Council the definition of a common position or the adoption of joint action vis-à-vis
prospective members in (air) transport mallers68Z

•

CHAPTER 2: MEMBER STATES' ATTITUDES IN INTERNATIONAL
ORGANISATIONS

Another area concerns the attitudes of Member States' toward intergovernmental
organisations and non-governmental international organisations. As mentioned
earlier, Article 116 has been deleted by the TEU683

• According to Erdmenger this
seems to indicate that the observer status, which the Community has in many
international organisations will no longer suffice684

• Likewise, there is a need to
increase the coherence of Member States' attitudes in international organisations
having (air) transport within their attributions. In order to do so, the Commission
might propose to the Council to define a common position for Member States in the

681 Communication from the Commission to the Couneil, The Europe Agreements and Beyond:
a stratcgy to prepare the eountries of Central and Eastern Europe for accession, COM(94) 320
final of 13.7.1994; Communication from the Commission to the Council, Follow up to
Commission Communication on The Europe Agreements and Beyond: a strategy to prepare the
counlries ofCentral and Eastern Europe for accession', COM(94) 361 finalof27.7.1994.
68Z For thcse competence, sœ infra note 297 and aecompanying text.
683 Sec supra noie 297.
.... J. Erdmenger, supra note 116.
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conduct of external air transport policy, or even to adort joint action in the arcas in
which the Member States have important interests in common.

CHAPTER 3: ECONOMIC SANCTIONS AGAINST THIRD COUNTRIES

A third area is in the tield of economic sanctions against third countries.

Article 228a provides:

Iw/here it is provided. in a common position or in a joint action 1...1 relatinll (() tlll'
common foreign and security poliLy. for an action hy the Community (() illtermpt or
to reduce. in pan or completely. economic relations with 011I' or II/ore third
countries. the Council shall take the necessary urgent measures. The Cmll/cil shall
act hy a qualified majority on a proposalfrom the Commission.

It is important to note that the decision to impose economic sanctions against a third
country is taken within the framework of the European Union's external relations
but the implementation of such a decision is undertaken within the framework of the
European Communities' external competence and relations·"'.

Before the adoption of the TEU, the European Communities had already decided, hy
way of economic sanctions against Libya, to deny permission to any aircl"dft to take
off from, land in or overtly the territory of the Community if it is destined to land
or has taken off from the territory of Lihya·'6• Similar measures have heen taken
recently against Sudan6K7 and Haiti·". There is no douht that the new Article 2228a
of the TEU will reinforee the possibility of undertaking eeonomic sanctions against
third eountries, in partieular by providing a specifie procedure.

68S J. Cloos, supra note 101.
686 COM(94) 91 final of25.03. 1994.
681 Council Dccision 9411 65 of 15 March 1994 on the common position defincd on the basis of
Article J.2. ofthe Trcaty on European Union conceming the imposition ofan embargo on arms,
muniuons and military cquipment on Sudan, OJ L 75 of 17.3.94.
688 Council Regulation (EC) No 1263/94 of 30 May 1994 introducing a discontinuation of
certain economic and financial relations with Haïti, OJ No L 139 of 2.6.94.
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CONCLUSION

The purpose of Section 1, entitled 'European Union External Competence in Air
Transport'. was to examine tlle external competence conferred upon the three
European Communities.

ln Part A, the European Communities' internai competence was examined tirst as it
is not only a matter of law but also of practice that external competence grows with
the development of internai competence.

It has been seen that the ECSC Treaty and the EEC Treaty make more
comprehensive provisions for the tbree inland transport modes than for sea and air
transport. However, this difference in treatment and its implications in terms of the
development of Community secondary legislation has been reduced by decisions of
the EO and subsequently by the SEA and the TEU.

ln Part B, the European Union's external competence in air transport was examined.
With the entry into force of the TEU it is necessary to distinguish between the
European Communities' external competence and the European Union's external
competence in the context of the CFSP.

Therefore these two questions were examined separately.

When examining the European Communities' external competence it was found that
no provision of the EEC Treaty (as opposed to the Euratom Treaty) is directed at
external relations in (air) transport. On the other hand, the EEC Treaty contains
many provisions directed explicitly at external relations in fields other than (air)
transport.

In these circumstances it was conceivable that Community externaI competence in
(air) transport would be possible only if the Community manages to attach the
matter of (air) transport to a matter benefiting from an explicit grant of external
competence or on the basis of a decision of the Council under Article 235.

However, the EO has rapidly provided a third possibility upon which to found the
Community's externaI competence in (air) transport by ruling that there exists not
only explicit but aIso implicit external competence. Subsequently, the TEU bas
granted explicitly to the Communities external competence in the field of trans
European transport networks.

When exploring these tbree different possibilities, under Treaties provisions, upon
which to found external competence in (air) transport it was found that the
Community had been successful in including the matter of air transport in



•

•

1·13

cooperation or association agrcement~ concluded with a numher of third countries.
On the other hand, the Commission's c1aim that the scope of application of the CCP
includcs trade in (transport) services is still strongly opposed hy other Community
institutions as well as hy the majority of writers. The two cases pending hefore the
ECJ will be useful in order to determine whether the matter of trade in (tmnsport)
services is covere'; by the CCP, and if so, which different aspect~ of (air) transport
are included in the notion of CCP in Article 113. This explomtion also showed that
the choice between the different possibilities upon which 10 found the Community's
externat competence in (air) transport has important consequences for the nature of
Community competence and on the procedure required to conduct external relations
in (air) transport.

When examining the various projects and initiatives which had an impact on the
Community's present externat competence in air transport it was noted that what
was initially envisaged was the simultaneous integration of the internaI and externat
aspects of air transport. With the Civil Aviation Memorandum N· 2 the idea of l'irst
integrating the internaI aspects of air transport was l'irst launched with the
consequence that today still very few aspects of extra·Community air transport are
integrated at a Community level. An examination of the recent discussions at the
level of the Transport Council has revealed that the Council is not ready to transfer
to the Community full externat competence in air transport matters. On the other
band, the Council had decided that in their negotiations with third countries Member
States must take account of obligations 31ising from the Treaty and secondary
legislation adopted by the Council.

In these circumstances, it seemed particularly interesting to examine what are the
different possibilities, under existing Community secondary legislation, for the
Community to acquire externat competence in air transport.

First the Community, by relying on the ECJ theory of implicit externat competence,
can assume external competence indirectty and take over the negotiation and
conclusion of international agreements in air transport matters or in the matters
including air transport within their scope which are covered by internai Community
roles already adopted by the Council.

Secondly, the Commission can propose to the Council, acting under Articles 75
84(2), the adoption of a legislative measure confirming explicitty the Community's
external competence in air transport. The Community can then take over directty the
negotiation and conclusion of international agreements in ail air transport matters.

The next question was thus to determine which internaI Community roles the
Community can rely upon to assume its external competence. It was observed that
al1 legislative measures in air transport or including air transport within their scope
bave an external effect but that this external effect varies from one measure ta
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another. It was found, however, that it was possible to provide for a new
classification of each of these measures into four categories depending on whether
this external effect is horizontal, negative, positive or direct.

This classification is instructive.

A large number of legislative measures of harmonization of the internaI market
include air transport within their scope and have an horizontal external effect.

ft seems that the legislative measures (de)regulating the most sensitive areas of air
transport (routes, capacity, licensing criteria, frequencies) tend to have a negative
external effect. This is the case for the first legislative measure which removed the
restrictions in Community air transport and, with a few exceptions, it is also the
case for the three air transport packages as weil as the Community competition
rules. However, if the Community's secondary competition rules do not apply to
extra-Community air transport the ECJ has decided that Article 85 applies indirectly
to extra-Community air transport and that Article 86 applies directly to such
tran~-port.

On the other hand, the legislative measures organizing the internaI air transport
market in less sensitive areas such as the investigation and prevention of air
accidents or the denied-bording compensation system have a positive external effect.
This is also the case for the recent legislative measure on a CRS code of conduct and
on slot allocation. Nevertheless, a shift has occurred with these last two legislative
measures. In the CRS code of conduct a reciprocity clause was introduced and the
measures on slot allocation contain also a national treatment and a most favoured
nation clause. Undoubtedly this marks a new tendency closer to the creation of a
Fortress Europe in air transport and it is highly probable that future Community
legislative measures will also contain similar clauses.

The only pieces of Community secondary legislation having a direct external effect
was Council Decision 80/50/EEC, adopted in 1979, which dues not grant to the
Community important external competence in air transport.

In these circumstances, it is clear that the Community is better positioned to assume
its external competence in air transport indirectly rather than directly. It is clear that
at least ail the Community secondary Iegislation having an horizontal external effect
or a positive external effect external effect confer implicit external competence to
the Community and thus can be used by the Community to assume its external
competence. In order to do so it is important for the Commission, when proposing
internai rules on air transport, to ensure that these rules have such external effects.

When Iooking at the Community practice during these last years it appears that the
Community has made little use of the possibilities provided by Community
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secondary legislation to assume its external competence indirectly. There are signs
in new Community secondary legislation in air tran~ll0rt that the Community might
assume more often its external competence implicitly. Moreover. the recent ECJ
ruling that international (air) transport agreement~ are excluded l'rom the scope of
the CCP will certainly encourage the Community to do so. Il is also clear that it is
the progress in the development of the internai air transport market which will he
determinant for the Commission possihility to assume il~ external competence.

An examination of the European Union's external relations has revealed that new
provisions of the TEU on the CFSP might have important implications lllr air
transport and that new modes of action such as systematic cooperation or joint action
can be used for dealing with air trèJ1Sport matters.

ln Part C, the obstacles to the European Communities' competence in air transport
and the obstacles to the European Union's externat competence in air transport were
examined separately while considering that the obstacles to the former are also
obstacles to the latter.

ln ail cases, it was possible to distinguish between the political obstacles, the legal
obstacles and other obstacles (mainly economic).

The most important obstacles seem to be the political ones. Il is clear that the
acquisition by the Communities of competence in air tran~llort impinges on the
sovereignty of Member States and interferes with their involvement in air trdnsport.
Moreover, when it cornes to the obstacles to the acquisition by the Community of
external competence it is not only Member States that are opposed to any trdnsfer of
such competence to the Community but also, to a large extent, airlines and
Community institutions other than the Commission.

Legal obstacles are also important. It seems necessary to secure a high degree of
harmony between national law, Community law and public international law bel'ore
transferring competence in air transport to the Community. This is even more
important for the transfer to the Community of external competence rather than
internaI competence.

The economic obstacles are less important. If on the one hand the economic
characteristics of air transport make it difficult for the Communities to undertake
any harmonization at Community level, on the other hand such characteristics
encourage States and airlines to request the Communities to make changes in the
CUITent situation. A more important obstacle is to be the question of the economic
disadvantage of the European air transport industry when compared with the Asian
and American air transport industry and whether there is likely to be an increase in
this economic disadvantage following the increase in free trade and in competition
likely to result from the transfer to the Community of external competence in air
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transport. In this respect, it is striking to note that Memher states having concluded
liheral-type BATAs with the United States have experienced a decrease in the
market power of their tlag carriers airlines on the Nortll Atlantic market.

The purpose of Section Il, entitled 'European Union External Relations in Air
Transport' was essentially to examine, ITom a practical point of view, the use the
European Union had made of its external competence as examined in Section 1.

When examining, in Part A, the European Communities' external relations with
non-Memher States it wa~ found that the most important measures regarding
external relations in air transport have not heen undertaken in the field of air
transport as such hut in other fields including air transport within their scope, such
as the trans-European transport networks, the EEA Agreement and the Europe
Agreements.

In the field of the trans-European transport network the Commission and the
European Parliament at a very early stage devised means to extend such networks to
the EFTA countries and to the countries of Central and Eastern Europe. Work in
this area is weil advanced although at the present stage more for the inland transport
modes than for sea and air transport.

The EEA Agreement, which covers almost every field of Community competence,
has tremendous importance for air transport, in particular by extending the 'acquis
communautaire' in air transport to the EFTA countries and by providing for a new
institutional framework.

The long series of Europe Agreements which the Communities have concluded with
Central and Eastern European countries not only contain important provisions for
air transport but aIso envisage the conclusion of special transport agreements
between the contracting parties.

With regard to the European Community's external relations in air transport as such,
these relations are less developed. The Community has succeeded in concluding the
EEC-Norway-Sweden ATA but the negotiations for an ATA between the
Community and Switzeriand are blocked for a number of reasons. Moreover, the
prospect of the conclusion by the Community of ATAs with countries such as
Malta, Cyprus, Turkey, the United States and the ACP countries is still far distant.

This is not to say that the Commission has not proposed to the Council the adoption
of measures having a direct external effect, thus capable of conferring upon the
European Union the capacity to enter into external relations in air transport. In this
respect the Commission bas adopted two Communications on air transport relations
with third countries which have not yet been fully examined by the Council and
have been the subject of a great dea1 of criticism. In view of this somewhat difficult
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situation it seemed useful to examine the various prohlems relating to external
relations in air transport. Il hecame clear that the prohlem of the extraterritorial
application of the competition mies was on the way to heing resolved and that there
were means of resolving the prohlem of finding a model for future ATAs with third
countries. Other prohlems seem still to confront the Community such as the creation
of a 'Community Aviation Area' or the finding of solutions to the ownership and
effective control of aircralt and air tran~"POrt undertakings and to the institutional
problem.

ln view of these developments the future prospeel~ for Community external relations
in air transport were examined.

It seems that the Community's externat relations are likely to develop in two
different ways.

On the one hand the Commission, which has already succeeded in extending the
'acquis communautaire' in air transport to third countries, will push for the creation
of a 'European Aviation Area' including the Community and countries which have
concluded far reaching association or cooperation agreements with the Community.
Il is likely that the Commission will succeed in L'lis enterprise hecause it has the
advantage of a strong political impetus and because the economic advantage of
creating a larger air transport market is confirrned by a number of interested parties.

On the other hand the Commission is trying to conclude more traditional-types
BATAs with third countries and supports the introduction of greater free-trade in air
transport either in the context of the General Agreement on Trade in Service.~ or by
way of introducing multilateralism in air transport.

It is likely to be more difficult for the Community to succeed in this later enterprise.

The question of the future prospects for the Community's extemal relations is also
dependent on the relations between the European Communities and international
organisations as weil as on the European Union's externat relations.

Although there is an important choice of means for the Community to participate or
be represented in international organisations dealing with civil aviation, it is not
aIways possible for the Community to secure the most advanced form of
participation or representation especiaIly with regard to pre-existing international
organisations and world-wide or regional international organisations outside Europe.
It does seem, however, \hat there are sorne possibilities for increasing the
participation of the Community within these organisations, particularly ICAO.

With regard to the European Union's extemaI relations it is to be expected \hat in
the future there will he negotiations with States wishing to join the European Union,
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during which air transport questions will need to he addressed. lt is also likely that
the new procedures laid down hy the TEU will he used hy the Community to
increase the coherence of Memher States' attitudes to international organisations
dealing with civil aviation and lor deciding 10 impose economic sanctions upon third
countries through the suspension of air transport links hetween them and the
Community.
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