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Extrait 

Conflits des lois en matière de droit privé international aérien 

La thèse traite des problèmes de conflits de lois, et des développements 

récents, particulierement en Europe, en relation de transport international 

aérien. 
1) Les rélations contractuelles sont analysées à la lumière des conventions 

internationales aériennes et d'un apercu de facon comparative des régIes, 

nation ais et conventionelles internationales, de conflits de lois applicables 

aux contrats. Dans les domaines ou les conventions internationales ne 
donnent pas la solution et ou qu'elles ne sont pas applicables, les solutions se 

trouvent par application des règles de conflits de lois. 
2) Des problèmes de conflits de lois se produisent aussi dans l'interaction 

entre personnes (contrais, vente d'objets mobiliers, délits, transfer de 
• 

proprieté-res in transitu, mariages, testaments) 1bord d'un aéronef en vol. 
3) L'avion comme mobilier dispendieux et mobile! pose des problèmes du 

point de vue des droits réels dans les conflits des lois. 

4) Les accidents d'avions et les responsabilités délictuelles des personnes et 

des entités engagées tout autant que les obligations provenant de l'assistance 

et des opérations de sauvetage posent des problèmes de conflits des lois. 
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Abslract 

Conflicts of Laws in Priva te International Air Law 

The thesis deals with problems of conflict of laws and its latest 

developments, especially in Europe, in relation to international air 

transport. 

1) The contractual situations connected with air transport are analysed in 

light of the applicable international air law conventions and of a 

comparative survey of the confliet of laws rules of sorne states and 

international conventions on conflict of laws concerning contracts. Where 

the international air law conventions do not supply the solution or where 

they are not applicable resort has to be made to the conflict of laws. 

2) Confliet of laws also arises in the legal interaction (con tracts, sale of goods, 

transfer of ownership-res in transitu, torts, marri ages, wills etc) belween 

pers ons onboard an aircraft in flight. 

3)The aircraft as an expensive and highly mobile chattel poses problems 

from the rights in rem point of view in the conflict of laws. 

4) Aircraft accidents and the tortious liability of persons and entities 

involved as well as obligations arising from assistance and rescue operations 

pose conflict of laws problems. 
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1. Introduction 

1.1 Definition of the Problem Area 

Conflicts of laws mIes or private internationallaw rule,,; are a distinct body of 

domestic rules used by the courts to determine under the law of which 

nation state li case shaH he treated. It may weIl happen that, after the use of 

such ruIes, the court finds that it is to apply the law of astate other than the 

state in which it sits. These rules are made to be applied to cases that have 

sorne international element, implying that the domestic laws of two or more 

states can be appHed to the same case, to poïnt out the law of, most often, one 

nation state which shaH govern the issue at bar. Since thr, ùles are part of 

each state's domestic Iegal system they vary from juri::,~.,-doJ\ to 

jurisdiction-to the same extent as the substantial rules of different states 

vary. The differences in the substantive laws of different states makes it very 

interesting for the plaintiffs to search for and have applied the sustantive 

law that is most favourable to them, in respect of e.g. recoverable damages. 

Since the substantive law applicable to a case involving international 

elements will he pointed out by the conflict of laws rules of the forum to 

which the ease has been submitted, the plaintiff will first investigate whieh 

forums are availabe to him and then which rules of confliet of laws that 

forum will probably apply to his case. He will then ehoose the forum that 

will, through the use of conflict of laws rules, apply the substantive law 

which is most favourable to him. Another important factor for the plaintiff 

is to find out whether the judgement deli vered by the chosen court can be 

executed against the defendant~ especially if the defendant has no property in 

the state where the court sits, the plaintif{ will be interested in finding out if 

a judgement delivered by the chosen court will be reeognized and accepted, 

as a title for execution in astate where the defendant has such property. This 

process is called forum shopping, Le. the search for the forum which will 

most favourably treat the plaintiff's action. 

In line with the above, private internationallaw writings are oHen 

divided into three parts. The first dealing with jurisdiction, the second 

dealing with the applicable law, i.e. conflict of laws, and the third dealing 
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with the recognition of foreign judgements. In the present study we will 

only deal with the second aspect, the conflict of la ws. 

The title chosen rnight need sorne explanations. Apart from the tiUe the 

problem dealt with here will be refered ta as the Cl"\nflict of laws. The use, in 

the title, of the term conflicts of laws is to underline that in the field under 

scrutiny here there is not rnerely one conflict between two or more laws but 

many; there are many areas where potential conflicts bctwccn laws may arise 

in international air transport. 

Further the use of the term private international air law is made to 

distinguish the field dealt with here from public internatiOnal law problems, 

inter'lational penal law problerns and procedural and jurisdictional 

questions. In some legal systems the problem refef(~d to here as the conflict of 

laws is called private internationallaw. Therefore, we should explain the 

meaning of priva te international air law in this context Il has been said by 

Shawcross & Beaumont that: "International air law cannot correctly be called 

Private International Law. But in fact the chief object which much of it was 

designed to effect, and which it has largely effected, IS to put an end to the 

'conflict of lo.lt'Vs'."l In line with this it might be s.1id that the body of 

international private law conventions that exist in the field of international 

air transport could be called private international air law as di5tmct from 

priva te internationallaw proper (used as an <>quivalcnt to the t(>rm conflict 

of laws). Then the title of this work could be interpreted as mcamng that wc 

should oruy investigate the questions where therc still exists conflicts of laws 

in the areas governed by private international air law conventions; 

searching for lacunae in these conventions. This is not 50, howcver Wc wIll 

here de al with both the problems of conflict of lav,'5 raiscd by lacunac in the 

conventions for the unification of substative law in the field of international 

air transport and the problems of conflict of laws in the areas left untouched 

by unifying conventions. The term private international air law should 

therefore be interpreted to encompass aIl priva te law an'as through which 

international air transport might "fly". 

1 CN. Shawcross and K.M. Beaumont, AIr Law (London Bu ttl'rworth, 1lJ51) 23. 
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Our search for solutions wil1lead us to exploit also the areas where rules 

on conflict of laws have been unified through international conventions 

and as weIl domestic rules on conflict of laws. 

1.2 Purpose of the Study 

The purpose of the present study, which is not the first in this field,2 is to 

uncover the questions related to international air commerce requiering to 

resort to the conflict of laws for finding the solution. This involves an 

investigation not only of legal relationshhs but also an investigation of the 

applicable international conventions, often aimed at unification of 

substantive law. Then the scluüon to the problem of which Iaw shall apply 

to a certain legal relationship will be inv~stigated in the light of the latest 

devclopments in the field of conflict of laHs (private international law). The 

purpose can therefore (in short) be said to be to bring up to date the solutions 

to the conflict of laws problems posed by international air commerce. 

Signifieant developments have taken place in the field of conflict of laws 

during the la st few years"Especially the efforts made within the EEC to 

harmonize national sustantive rules and, more interesting, conflict of Iaws 

rules have made valuable contributions to the confliet of laws in relation to 

international air commerce. The enactment in Switzerland of a new Federal 

Statute on the confliet of laws, has also contributed. Generally, the interest in 

the confliet of laws has been hightend in relation to the integration work 

being undertaken in Europe. There are in fact as many legal systems as there 

are members in the EEC, and in spite of the common European cultural 

background they do differ a great deal. The biggest difference of course being 

between the written law, civillaw, and the common law countries. But also 

as betwC€n the civil law countries there are differences. This can be 

2 F. de Visscher, "Les conflits de lois en matière de droit aérien" (1934 II) 48 Recueil des cours 
285. 
H. Sand, ChOlœ of Law in Con tracts of International Carriage by Air (LLM Thesis, McGiII 
University, Montreal, 1962). 
M. Mildc, "Conflicts of Laws In the Law of the Air" (1965) Il McGIlI L J 221. 
L. M. Bcntivoglio, "Conflicts Problems in Air Law" (1966 III) 119 Recueil des cours 67. 
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compared with the situation in the U.s., where ail states have their own 

legal system and aIl legal relations touching more than one state might cause 

conflict of laws problerns. (The use of the word state will hereafter refere to 

nation states and not to diffeent parts of a nation state called states.) 

1.3 The Disposition 

In our effort to bring the solutions to the eonfliet of laws problems poscd by 

international air commerce up to date we will toueh upon many different 

areas of law. Because of their complexity and preponderant impact, the rules 

concerning contracts will be Jealt with first. Chapter 2, will deal wHh the 

treatment of contracts in the confliet of laws generally. In Chapter 3, the 

contracts especially connected with air transport will be dealt with against 

this general background. Chapter 4, will deal with the problems posed hy 

persons interacting onboaid an aircraft in flight. Chapter 5,. analyses the 

position of the real rights in aireraft in the conflict of laws. The final part of 

substance, Chapter 6, deals with torts, wrongs (de1icts), and related issues in 

relation to aireraft accidents. A summary and a general conclusion is thcn 

provided in Chapter 7. 
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2. Contracts in the Conflict of Lawsi Generalities 

2.1 Introduction 

There is a vast spectrum of contractual situations connected with air 
transport. The first that cornes to mind is of course the contract of transport, 
or carriage, of passengers and cargo. But ther(! are also other contractual 
situations involved here. There are contracts for the affreightmel1t or hire of 
aircraft, con tracts of agency, contracts of insurance, contracts of employment 
of the crew and contracts ",f aircraft purchase. Since con tracts in the field of 
international air transport involve a plurality of international elements, 
conflict of laws ru les are important for the parties in determining the law 
applicable to these contracts. Before dealing more specifically with these 
kinds of contrads we will look at the general rules of confliet of laws 
pertaining to con tracts. 

Conflict of laws related 10 contracts is one of the oldest topies in private 
international law.3 In the early canonist doctrine of the 12th century 
contracls were said to be governed by the law of the place where they had 
been concluded; locus regit actum.4 This lex loci contractus was said to 

govern all questions related to a contractual relation.5 In the 15th century 
this stand point was justified by the idea that the rarties had consented to the 

application of this law,6 by concluding the contract at this place, and later on 

it was even admitted that the parties could agree to the application of 
another law.7 This gave birth to what, during the 19th century, came to be 

3 Bcntivoglio, supra, note 2 at 123. 

4 H. Battifol and P. Lagarde, Droit Internatio1lJlI privé, 7th ed. Tome Il (Paris: 1983) 257. 

5 Ibid., at 258: "Il n'est pas distingué apparemment à cette époque entre le fond et la forme." 

6 Ibid., at 259. 

7 Id. 
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called the autonomy of the will,8 However, the lex ~oci coritractus is still of 
relevance today as we shall see later,9 

2.2 Parties' Choice of the Applicable Law 

Today the private internationallaw of most countries seems to accept the 
autonomy of the will or, put differently, the right of the parties to a contract 

to choose the law which they want to have applied to their contract.10 

In France "la Cour de cassation" in its judgement delivcred on 50eccmber 

1910, American Trading Company c. Quebec Steamship Company Umitcd,ll 
said that the law applicable to contracts, concerning both their form and their 
effects and conditions, is the law adopted by the parties,12 The French civil 

code does not contain any rule on the subject.13 

In the Federal Republic of Germany this principle has also been accepted.14 

Under the laws of England this principle has been accepted since at least 

1796.15 But in the U,S. the original Restatement of the Conflict of Laws did 

8 "[Cl'est l'origine du système qui a été appelé au XIXe siècle, sous l'influence peut être de la 
formule kantienne, 'l'autonomie de la volonté'," Id .. 

9 See, infra, Chapter 2.5. 

10 Report on The Convention on the Law Applicable to Contractual Obligations by Mario 
Giuliano and Paul Lagarde, Official Journal of the E.E.C. No. C 282, 31/10/80, 1 at 15 
[hereafter Report on the Contract Convention]. 

11 The judgement reproduced in (1912) Journal du droit international privé 1156. Sec rcfcrcncc in 
Batiffol & Lagarde, supra, note 4 al 260. 

12 Batiffol and Lagarde, supra, note 4 at 260. 

13 Ibid., al 261. 

14 U. Drobnig, American-German Private International Law,2nd cd. (New York: Decana, 1972) 
225-232. 

15 Gienar v. Mieyer (1796), 2 Hy. BI. 603. 
See referencc in G.c. Cheshire and P.M. North, Private International Law, Il th cd. (London: 
Butterworths, 1987) 451 (hereafter Chc~hire]. 
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not acknowledge any power in the parties to choose the applicable law,16 
This has, however, changed and today the parties are free to choose this 
law.17 

In Denmark18 and in Sweden19 the parties' autonomy, or freedom, is also 

accepted, as it is in Switzerland.20 

A number of international conventions are also based on this principIe.21 

The most important, for our purposes in this chapter, is the E.E.C. 

Convention on the Law Applicable to Contractual Obligations (the Contract 
Convention)22 which was opened for signature in Rome on June 19,1980. 

The Convention is bascd on a draft convention presented to the Commission of the European 

Communitics by the Benelux countries on 8 September 196723 to unify the rules of conflict of 

16 REST ATEMENT (SECOND) OF THE CONFUCf OF LA WS (St Paul: American Law 
Institute PubHshers, 1971) 558 [hereafter RESTATEMENT). See also Cheshire, ibid., at 449. 

17 RESTATEMENT, ibid., at §§ 186-187. 

18 O. Lando, Kontraktstatuttet, 3rd 00. (Copenhagen: ]uristforbundets forlag, 1981) 99-109. 

19 SkandÏQ v. Riksgiildskontoret (1937) Nytt Juridiskt Arkiv 1. 
See also M. Bogdan, Svensk internationell privat- och processriltt, 3rd ed. (Malmoe: Liber, 
1987) 205. 

20 Article 116 of the Swiss Federal Statu te on Private International Law of December 18, 1987, 
sec the EngJish translation in (1989) 37 Am J Comp L 193 at 223 [hereafter Swiss Federal 
Statute). 
Sec about Swiss law before the statute J.F. Aubert, "Les contrats internationaux dans la 
doctrine et la jurisprudence suisses" (1962) 51 Revue critique de droit international privé 19 at 
33 -39. 

21 Inter alÏQ Article 2 of the Hague Convention on the Law Applicable to International Sales 
of Goods of June 15, 1955 and Article 5 of the Hague Convention on the Law Applicable to 
Agency of March 14, 1966. About these two conventions see, infra, Chapter 3.3.2 and Chapter 4. 

22 O((jcial Journal of the E.E.C. No. L 266,09/10/80 p. 0001. 

23 For the background and main features of the Convention sec P.M. North, 'The E.E.C. 
Convention on the Law Applicable to Contractual Obligations (1980): Its History and Main 
Features" in P.M. North (cd.), Contract Conflicts (Amsterdam: North Holland Publishing 
Company, 1982) 3. 
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laws and thus fulm one of the aims of the treaty of Rome establishing the E.E.C., namely to 

facilitate the workings of the common market through harmonization of legal conditions in 

the economic field.24 This draft was extensivc1y revised bcfore il was signed in Rome on 19 

June 1980.25 The Convention is world wide in effect26 but thcre are some hmitations to its 

applicabiJity.27 

Paragraphs 1-2 of Article 3 of the Contract Convention reads as follows: 

"1. A contract shaH he governed by the law chosen by the partie,>. The choicc must be l'xpresscd 

or demonstratoo with reasonable certainty by the terms of the contract or the circumstanCl'S of 

the case. By their choice the parties can select the law applicable to the whole or a part of 

the contraet. 

2. The parties may at any time agrre to subject the contra ct to a law other than that which 

previously govemed it, whether as a result of an earlier choice undcr this Article or of other 

provisions of this Convention. Any variation by the parties of the law to he applicd made 

after the conclusion of the contract shaH not prejudice its (onnal validity undcr Article 9 or 

adversely affect the rights of third parties." 

Paragraph 1 of Article 3 needs little comment after what has been said 

above. It needs only to be noticed that the Contract Convention does allow 

dépecage, i.e. the applicability of different laws to different parts of the 

contract.28 

24 Report on the Contract Convention, supra, note 10 al 4. 

25 Cheshire, supra, note 15 at 504. 

26 Article 2. 

27 Article l, para. 2. 

28 Report on the Contraet Convention, supra, note 10 at 17: "Neverthcless when the contract is 
severable the choice must he logically consistent, i. e. it must relate to clements in the contract 
which can he governed by diffcrent laws without giving rise to contradictions .... Rccoursc must 
he had to Article 4 of the Convention if the chosen laws eannot he logically rcconcilcd." 
See Batiffol and Lagarde, supra, note 4 at 274-275 note 574 (7) (or references to htteraturc pro 
and con dépecage. ft seems that the French view is to allow dépecage ln complex contracts and 
in contracts the elements of which are "plurilocalisés". Batiffol and Lagarde, Ibid, at 274 
The Jegality of dépecage is unccrtain in the U.S .. RESTATEMENT, supra, note 16 § 187. 
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The second paragraph of Article 3 leaves the parties maximum freedom as 
to the lime at which the choice of applicable law can he made. It may he made 

either at the time the contract is concluded or at an earlier or later date. The 

second sentence of this paragraph also allows the amendment of the law 
initially chosen by the parties.29 However, the change shan not adversely 
affect the rights of third parties. This sentence also mentions the question of 
the formaI validity of a contract which we will discuss further helow. 

2.3 Limitations on the Parties' Freedom 

NevertheJess, the Contract Convention does limit the parties' freedom in 
Article 3 para. 3 which reads as follows: 

"3. The fact that the parties have chosen a foreign law, wh ether or not accompanied by the 

choire of a foreign tribunal, shan not, where an the other clements relevant to the situation 

at the time of the choice are connected with one country only, prejudice the application of roles 

of the Jaw of that country which cannot be derogated from by contract, hereinafter called 

'mandatory roles'." 

That rules of a mandatory character in the law governing the contract 

cannot be derrogated from is almost self-evident and an established prindple 

in the conflict of laws.3o But that the contract aiso shaH be subject to the 

mandatory rules of a country to which all other elements--except the choice 

of law clause-relevant to the situation at the lime of the choice point, is 

surprising.31 

29 ln Germany, the Netherlands and France this seems to he already accepted, while there is 
no c1car authority on the subject in the Jaws of EnglQnd and in Italy the choice can only be 
made at the time the contract is conc1uded. Report 01\ the Contract Convention, supra, note 10 
at 17-18. 

30 D. Jackson, "Mandatory Rules and Rules of 'ordre public"', in P.M. North (e(U, Contract 
Conf1icts (Amsterdam: North HoUand PubJishing Company, 1982) 59 al 61. 
Sec also conœming France Batiffol and Lagarde, supra, note 4 at 277-281. 

31 rurther on the issue of the applicability of mandatory rules in the Convention see Jackson, 
ibid. and A. Philip, "Mandatory Rules, Public Law and ChOlce of Law", in P.M. North (ed.), 
Contract Conflicts (Amsterdam: North HolJand PubIishing Company, 1982) 81 and 95-97. 
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In England the ehoice must be bona fide and legal, and not against public 

poliey. This was statpd by Lord Wright in Vita Food Products Irlc t' Unus 
Shipping Co Ltd.32 It is a weil established principle in the eonfliet of laws, 
that the forum can refuse to apply a foreign legal ru le that is incompatible 

with the public policy, or ordre public of the forum.33 It can be found, inter 
alia, in the Contract Convention, Article 16.34 However the U.S. seems to 

adhere to the principle that it is the fundamental policy of the state whose 
law would he applicable in the absence of a choice of law and not that of the 

forum state.35 

It is, however, not free from ambiguity that the choice must be bona fide 
and legal . "What it presumabl y means is that the parties cannot pretend to 

contract under one law in order to validate an agreement that c1early has its 
closest connection with another law. If after having discovered that one 

particular provision was void under the proper law, they were to try to 

evade its consequences by claiming that the provision was subject to another 

legal system, their claim should not be considered as a bona fide expression 

of their intention".36 This line of reasoning seems to be close to the 
principles underlying the concept of fraude à la 10;.37 

Further it seems that the English courts ean strike down choice of law 

clauses that are totally unconneeted with the contraet38 or meaningless, and 

32 [1939] AC 277, [1939] 1 AlI ER 513. Sec referenœ in Cheshire, supra, note 15 at 453. 

33 Cheshire, supra, note 15 at 453. 

34 Supra, note 22:"The application of a rule of the law of any country spccifIed by this 
Convention may he refuscd only if su ch application is manifestly incompatible with the public 
policy ('ordre public') of the forum." 

35 REST ATEMENT,supra, note 16 § 187. 

36 See Cheshire, supra, note15 at 454. 

37 Sœ concerning this issue Batifiol and Lagarde, supra, note 4 al 274-277. 

38 In the U.S. there is a requirement that there !>hould eXIst a resonablc basis for the parties' 
choice or a substatial relationship bctwœn the law of the chosen state and the parties or the 
transaction. RESTATEMENT, supra, note16 § 187. The French vicw scems to he to uphold sorne 
connection between the contract and the chosen law. "Le lien en question doit en tout cas être 
entendu sans rigidté." Batiffol and Lagarde, supra, note 4 at 273. 

10 



1 
that the parties cannot choose a "floating" proper law.39 The freedom is also 
restricted under, inter alia, the Unfair Contract Terms Act 1977 and the 

Carriage of Goods by Sea Act 1971.40 

2.4 Applicable Law in the Absence of Choice 

Failing a choice of law by the parties, subsidiary rules are used to determine 

the law which shaH govern the contract. The method used by the courts can 
he classified as either subjective or objective. The difference between the two 

was shown in the case Amin Rasheed Shipping Corporation v. Kuwait 
lnsurance Company.41 The subjective method can be characierized by the 
court trying to infer an intention of the parties by interpreting the contract 

and then exclusively give weight lo the terms of the contract. While the 

objective method makes use of aB of the connecting factors present and 
more weight will be given to purely objective factors, Le. factors not showing 

any special intent of the parties, such as e.g. their residence,42 both methods 

involve a weighing of factors and the scales will tip in favour of the law to 
which most, or the most important, factors point. 

Un der the laws of England the courts will determine whether there is an 

implied or inferred choice of law in the contract.43 A choice of jurisdiction or 

an arbitration clause submitting disputes to a particular country is considered 

to be a powerful implication that al 50 the law of the country chosen shaH be 

applied.44 Other factors of this kind are the parties' residence and nationality, 

39 Cheshire, supra, note 15 at 454-455. 

40 Ibid., at 455 and 466-471. 

41 [1984] AC 50. Sœ reference in Cheshire, supra, note 15 at 460. 

42 Cheshire, supra, note 15 at 461. 

43 Ibid., al 457. 

44 Id. Sec e.g. Tzortzis v. Monark Une A/B [1968] 1 WLR 406, where the contra ct showed its 
most real and substatial conncction with Sweden but also provided for arbitration in England 
and thereby raiscd an irresistible inference which overrode all other factors. See reference in 
Cheshire, supra, nole 15 al 458. 
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the terminology or language used, the form and style of the documents, the 

currency of payment and connected transactions. 45 This is clearly a subjeC''tÏve 

method but also an objective method exists. 

The objective test has been used by the Court of Appeal where neither an 

express nor an implied intention could he established.46 The proper law of 
the contract will then be the law by reference to which the contract was made 

or that with which the transaction has the closest and most real 

connection.47 In ascertaining this law the court will look at ail the 

drcumstances of the case.48 The search for the law applicable to contractual 

obligations in England can be said to be a rnulti-stage rocket; express choice, 

irnplied choice or the closest and most real connection. 

In France49 the proper law will be established, in the absence of a choice by 

the parties, by the weighing of factors connecting the contract ta a spcciallaw. 
The connecting factors do, however, have different weight. First the factors 

are divided into two groups, intrinsic and extrinsic factors. Intrinsic are 

factors taken from within the contract, i.e. the sarne factors that the English 

courts use in applying the subjective method, while the extrinsic factors are 

found outside the contra ct, Le. such factors that the English courts use in 

applying the objective method. The extrinsic factors carry greater weight than 

the intrinsic and there is also an internaI hierarchy within the internaI and 

external factors.5o 

German courts search for the hypothetical intention of the parties which 

in fact is the Iaw of the country with which the contracl is most closely 

45 Cheshire, supra, note 15 at 459. 

46 The Assunzione [1954] P 150, [1954] 1 Ali ER 278. Sec refercncc in Chcshire, supra, note 15 at 
462. 

47 Cheshire, supra, note 15 at 462. 

48 Ibid., at 465. 

49 Battifol and Lagarde, supra, note at 289-310. 

50 Ibid., at 310. 
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connected.51 This does not, however, involve an attempt to find the 

supposed intentions of the parties but to evaluate, on an objective basis, the 

interests involved reasonably and equitably to find the center of gravit y of 
the contractual relationship.52 The typical elements implying a choice of law 
being: a jurisdiction or arbitration clause, the use of a standard form coniTact 

phrased in accordance with a particular legal system and the common 

behaviour of the parties in the courts.53 Failing to establish a hypothetical 
intention of the parties the courts will, in sales contracts, split the contract 

and the obligations of each party is governed by the law of his habituaI 

resid.:-nce.54 Other types of contracts are governed by the law of the country in 

which the party having to perform the characteristic performance of the 
contract has his place of business.55 

In the U.S. the locallaw of the state which has the most significant 

relationship to the transaction and the parties will determine the rights and 

duties of the parties to a contract. Points of contact such as the place of 

contracting, the place of negotiation, the place of performance, the location of 

the subject matter of the contra ct and the domicile, residence, nationality, 

place of incorporation and place of business of the parties are used in 
establishing the most significant relationship.56 , , 

.-' 
, ) ( 

. , 
, " 

/ 

In Sweden the courts will use the "individualizing method" to find the 

law which has the strongest and most relevant connection with the 

contract.57 Here they will t::5e both intrinsic and extrinsic factors, greater 

51 B. Von Hoffman, "Asscssment of the E E.C. Convention from a German Point ofView", in 
P.M. North (cd.), Contraet Conflicts (Amsterdam: North Holland Publishing Company, 1982) 
221 at 226. 

52 Report on the Contrdct Convention, supra, note 10 at 399 note 34. 

53 Von Hoffman, supra, note 51 at 224. 

54 Ibid., at 226 and Report on the Contraet Convention, supra, note 10 at 19. 

55 Von Hoffman, supra, note 51 at 226. 

56RESTATEMENT, supra, note 16 at § 188. 

57 Bogdan, supra, note 19 at 209 and (1937) Nytt luridiskt Ar/civ 1 at 11. 

"! , 
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weight being given to extrinsic factors though.58 If the court does not succede 
in individualising the contract it will use in dubio, or prima fade, ru les 
which most often will point to the law of the country in which the party 
having to perform the characteristic performance has his residence or 

principal place of business.59 

In the Swiss60 Federal Statute the law of the state with which the contract 

has its closest connection is to govern in the absence of a choice of law. 
There is however a presumption that the law of the state where the party 
who is to render the performance that is characteristic of the contract has his 

habituai residence or his place of business, has the closest connection to the 
contractual relationship.61 There are also provisions for special types of 

contracts.62 

Article 4 para. 1 of the Contract Convention reads: 

'To the extent that the law applicable to the contra ct has not bccn choscn ln accordance with 

Article 3, the contra ct shaH he governed by the law of the country with which it is most 

c10sely connected. Nevertheless, a severable part of the contrac .. which has doser conncçtion 

with anothe," country may by way of exception he governed by the law of that other country." 

The last sentence does, as the last sentence of Article 3 para. 1, allow 

dépecage, which means that not only can the palties themselves choose to 

have more than one law applied to their contract, but also the court can 

decide to treat severable parts of the contract separately. 

58 Ibid., at 210. 

59 Ibid., at 211. 

60 Sec Aubert, supra, note 20 at 39-50. 

61 The Swiss Federal Statute, supra, note 20 Article 117. 

62 Ibid., Articles 118-121. 
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To find the law to which the contract is most closely connected the courts 

will look not only at the .contract itself but also factors which supervened 
after the conclusion of the contract are to be taken into account.63 

Article 4 para. 264 then states the presumption of the characteristic 
performance, as (we have seen above) a number of nationallaws do. In para. 

365 and para. 466 it also sets special presumptions for contracts involving 
immovable property and con tracts for the carriage of goods respectively. And 
in para. 567 it states that para. 2 does not apply when the characteristic 
performance can not be determined, then the law applicable has to be 

determined in accordance with para. 1. Moreover, that paragraph also 
provides for the possibility of disregarding the presumptions in paragraphs 2, 
3 and 4 when all the circumstances show the contract to have closer 
connections with another country. Then the law of that other country 

applies. 

63 Report on the Contract Convention, supra, note 10 at 20. 

64 "Subject to the provisions of paragraph 5 of this Article, il shan he presumed that the 
contract is most c10sely connected with the country where the party who is to effeet the 
performance which is characteristic of the contract has, at the time of the conclusion of the 
contract, his habituai residence, or, in the case of a body corporate or unincorporate, its central 
administration. However, if the contract is entered into in the course of that party's tradc or 
profession, that country shaH he the country in which the principal place of business is 
situatcd or, where under the tcrms of the contract the performance is to he effeetcd through a 
place of business othcr than the principal place of business, the country in which that other 
place of business is situaled." 

65 "Notwilhstanding the provisions of paragraph 2 of this Article, to the extent that the 
subject matter of the contract is a right in immovable property or a right to use immovable 
property it shall he presumed th.éi~ the contract is most c10sely connected with the country 
whcre the immovable property is situated." 

66 "A contract for the carnage of goods shall not he subject to the presumption in paragraph 2. 
ln such a contract if the country in which, at the time the contract is concluded, the carrier has 
his principal place of business IS also the country in which the place of loading or the place of 
dischargc or the prindpal place of busin\?Ss of the consignor is situated, it shaH he presumed 
that the contract is most c10sely connected with that country. In applying this paragraph 
single voyage charter-parties and other contracts the main purpose of which is the carriage of 
goods shall he treatcd as contracts for the carriage of goods." 

b7 "Paragraph 2 shan not apply if the charactcristic performance cannot be determined, and 
the presumptions in paragraphs 2, 3 and 4 shaH he disregardcd if il appears from the 
circums'lances as a wholc that the contract is more dosely connected with another country." 
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2.5 Scope of the Applicable Law 

The Contract Convention68 states the scope of the applicable law in Article 

10.69 However, the list is not exhaustive, as indicated by the words "in 

particular". Shortly, one can say that aIl matters not explicitly governed by a 

spedallaw are governed by the proper law of the contract.70 It is th us more 

interesting to find what subjects are to he treated in accordance with a special 

law. 

The material validity71 of a contract is to he governed by the proper law. 

This law then governs issues such as legality, existence of consideration (or 

cause, especially in the French civil law) and the parties' consent and its 

defects. 72 Nevertheless, the existence of consent - and not its validity 

(mistake, misrepresentation, duress) - or whether the parties reached an 

agreement (whether silence is consent and other questions related to offer 

685œ generally on the po~ition of the Contract Convention in thlS respect P. Lagarde, "The 
Scope of the Applicable Law" in P.M. North (ed.), Contract Confhcts (Amsterdam' North 
Holland Publishing Company, 1982) 49. 

69 "1. The law applicable to a contract by virtue of Articles 3 to 6 and 12 of thls ConventIOn 
shall go vern in particular: 
(a) interpretation; 
(b) performance; 
(c) within the limits of the powers conferred on the court by its procedural law, the 
consequenc('s of breach, including the asscssment of damages in 50 far as Il is govemed by rules 
of law; 
(d) the various ways of extinguishing obligations, and prescription and lirmta~lOn of actions; 
(e) the consequences of nullity of the contract. 
2. In relation to the manner of performance and the steps to he taken ln the event of ddl'Ctive 
performance regard shall he had to the law of the country in which performance takes place." 

70 Batiffol and Lagarde, supra, note 4 at 316. 

71 Article 8 of the Contract Convention, supra, note 22 reads: 
"1. The existence of a contract, shall he determined by the law which would govcm il under 
this Convention if the contract or term were valid. 
2. Nevertheless a party may rc1y upon the law of the country in whlch he has his habituaI 
residence to establish that he did not consent if il appcars from the circumstanccs that il 
would not he reasonable to determme the effeet of his conduct 10 accordance wlth the l.lw 
specified in the preceding paragraph." 

72 REST A TEMENT, supra, note 16 § 200: 'The validlty of a contract, in resPl'Cts othcr than 
capaclty and formalities, IS determmcd by the law selectcd by application of the rule!> of §§ 
187-188." I.e. the proper law. 
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and acceptance) might be judged by the laws of the parties' habituaI residence 

in accordance with para. 2 of Article 8.73 'Were these issues to be governed by 

the proper law of the alleged contract, the law of country A, Y would be 

bound despite the fact that he would not have been bound un der the law of 

his social and legal environment. Such a result would seem to be unjust."74 

It is to be noticed that the law of the habituaI residence may only be invoked 

for the purpose of showing that a party did not consent. Consequently, if 
only one of the parties wants to show this and th~ other does not, then this 

latter party's consent will be governed by the proper law of the contra ct, 

thereby para. 2 provides for the cumulative application of these two laws. 

As far as capa city to contract is concerned the traditional civil law 

approach is to let this be governed by the national law of the party acting.75 In 
England this issue has been said to be a matter of "speculationtl ,76 But in the 

U .S. a]so the local law of of the state of domicil of the parties is used 

alongside the proper law.77 Article 11 78 of the Contract C0l1vention79 states 

73 This does not secffi to he the traditional view in France. Sec Batiffol and Lagarde, supra, 
note 4 at 316. In the Swiss Federal Staute, supra, note 20 Article 123, it is only the question if 
silence is consent that can he governed by this law. And in England, where this view sœms to 
he a novelty, these questions appear to he governed by the law to which the contract naturally 
helongs, ascertained objcctivly in the light of ail the circumstanœs. See Cheshire, supra, note 
15 at 472-473. 

74 Lagarde, supra, note 69 at 50. 

75 Ibid., at 51. 

76 "It is c1car, at any rate, that the choice lies betwecn the law of the domicil, the law of the 
place where the contract was made alÎd the propcr law in the objective sence." Cheshire, 
supra, note 15 al 480. 

n RESTATEMENT, supra, note 16 § 198: "(1) The capadty of the parties to contract is 
determincd by the law sclectoo by applicaticll1 of the rules of §§ 187-188. 
(2) The capacity of a party to contract will usudlly he upheld if he has such capacity under 
the locallaw of the statl' of his domidle." 

78 "In a contract concludcd hetwcen persans who are in the same country, a natural person who 
would have capacity under the law of that country may invoke his incapacity resulting from 
anothcr law only if the other party to the contract was aware of this incapacity at the time of 
the conclusion of the contract or was not aware thercof as a rcsuIt of negligence." 

79 Supra, note 22. 
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that a person rnay not invoke his incapacity under another law if he would 

have capacity under the law of the country where the contract is concluded, 

except where the other party was aware of, or at fault in ignoring this 

incapadty.80 

The formai validity of a contract is dealt with by the Cootract 

Convention8l in Article 9.82 This shows the tendency of favor validitatis 
present in most legal systems, by holding the eontraet valid if it fullfills 
either the requirements of the proper law or the lex loci actus.83 Further, if a 

eontract is concluded between persons in different countries it suffices if the 

contra ct is valid under the proper law or under the law of one of the 

countries involved.84 Thus, we can see that the coofliet principle locus regit 
actum is still alive. 

If we then look at performance, the laws of sorne countries uphold the 

position that the law of the place of performance governs the modalities of 

this performance instead of the proper law.8s The Contract Convention86 

80 This is the French position. Lagarde, supra, note 69 at 51. 

81 Supra, note 22. 

82 "1. A contract concluded between persons who are in the same country is formally vaUd if 1t 
satisfies the fonnal requirements of the law which governs it undcr this Convention or of the 
law of the country where it is concluded." 

83 Lagarde, supra, note 69 at 52. Report on the Contract Convention, supra, note 10 at 30 
England, see Cheshire, supra, note 15 at 479. France, sec Batiffol and Lagarde, supra, note 4 .li 
258, where the courts, however, seem more severe by requienng, for the application of the 
proper law, that the parties expressly have chosen to have thlS question governed by this 
law. Lagarde, supra, note 69 at 52. For the U.s., sec RFSTATEMENT, supra, note 16 § 199 at 
634. For Sweden, 5e(' Bogdan, supra, note 19 at 198. For Switzerland, sec the SWI~~ Federal 
Statu te, supra, note 20 Article 124. 

84 Article 9 para. 2: hA contract concluded bctwœn pcrsons who are 10 dlfferent countrie~ is 
formally valid if it satlsfies the formaI requirements of the law which govems lt undcr this 
Convention or of the law of one of those countnes." Sec also the Swiss Federal Statute, supra 
note 20 Article 125 (2). 

85 Sœ e.g. the Swiss Federal Statutc, supra, note 20 Article 125, and, concemmg Sweden, 
Bogdan, supra, note 19 at 196. 

86 Supra, note 22. 
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makes a di vision between "performance"87 and the "manner of 

performance".88 Within the latter category we find issues such as: "the 
money of payment, the hours during which delivery can he tendered, public 

holidays, the manner in which goods are to be examined, the steps to be 
taken if they are refused and the form in which, or the time by which, the 

consignee must protest after verification of the lack of conformity with the 

contract."89 It will, however, be the courts seized that will interpret the words 
"manner of performance" in accordance with the lex lori,90 in so far as the 

classification of legal matlers is done in accordance with that law under the 

laws of the country of the forum.91 

The Contract Convention,92 in Article 10 para. 1 Cc), aIso makes it possible 

for the lex fori to govern the calculation of damages in the event of a breach 

of contract.93 

After trying to define tl-.e domaines where the proper law of the contract is 

not applicable we might say that ail other matters pertaining to a contractual 
relation are governed by the proper law of the contract. Nevertheless, we 

will end this section with a few examples of the areas where the proper law 

87 Ibid., Artide 10 para. 1 Cb). 

88 Ibid., Article 10 para. 2. 

89 Lagarde, supra, note 69 al 55. See also Report on the Contra ct Convention, supra, note 10 at 
33. 

90 Report on the Contract Convention, supra, note 10 at 33. 

91 The problem of classifkation in the confljct of laws will not be dealt with here in any 
detail since it would lead to far. Sec M. Bogdan, "Aircraft Accidents in the Confllet of Laws" 
(1988 I) 208 Recueil des Cours 9 al 144-151. 

92 Supra, note 22. 

93 But if this issue is governed by a rule of law of the proper law then this law shall apply to 
the issue. This rule was introduced because in England the assessement of damages is a matter 
of procedure. The same problem exist regarding the matter of prescription and limitation of 
actions where the traditional common law view has becn to regard these matters as 
proœdural, govcmed by tex lori. The other European countries have, however, seen this as a 
matter for the proper law and this has also become the mIe in the Contract Convention, supra, 
note 22 Article 10 para. 1 (d). Lagarde, supra, note 69 al 55. 
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is applicable: discharge,94 interpretation, performance and consequences of 
non performance,95 substantial validity, consequences of nullity, most 
questions conceming offer and acceptanœ, prescription and limitation of 
actions, cession and other changes, etc. 

94 With the exception of the mode of payment. 

95 In the sense of: "the dilligence with which the obligation must he performcd; conditions 
relating to the place and time of performance; the extent to which the obligation can he 
perfonned by a person other than the party Hable; the conditions as to performance of the 
obligation both in general and in relation to certain categories of obligation (joint and several 
obligations, divisible and indivisible obligations, pccuniary obligations); where performance 
consists of the payment of a sum of money, the conditions relating to the dlscharge of the 
debtor who has made the payment, the reœipt, etc." Report on the Contract Convention, 
supra, note 10 al 32. 
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3. Contracts Especially Connected with Air Transport 

After the presentation of the treatment of contracts in the conflict of laws 

generally we have now to study the contractual situations especially 

connected with international air transport to discern if there are any 

d ifferen ces. In this section we will, therefore, study the con tracts of air 

transport (3.1), insurance (3.2), agency (3.3), employment of the crew (3.4), air 

charter (3.3) and aircraft purchase (3.5). 

3.1 Contracts of Air Transport 

To get a grip of and to define the applicable area of the conflict of laws to the 

contract of air transport is a complicated task. It is a contract to a large degree 

regulated by international conventions unifying the substantive laws on the 

issue for the states parties to the conventions. Further, through the 

cooperation between the airlines of the world within the I.A.T.A.,96 the 

terms of this contract have been to a large extent unified and, nota bene, 
thereby predetermined by the airlines: a uniform standard contract. Also Hs 

status as a consumer contract, put under special regulations in many 

countries due to the unequality of bargaining power between the parties, 

adds to this picture. 

3.1.1 The Unified Law of the Air 

3.1.1.1 Introduction 

Already at the advent of flying did the legal community recognize that with 

increasing interstate traffie there would be serious confusion due to the 

% The International Air Transport Association, the trade association of the world's scheduled 
(international) airJines. P.P.c. HaanappeJ, "The IATA Conditions of Contract and Carriage 
for Passcngcrs and Baggage" (197") 9 European Transport Law 650 at 650. 
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application of different private laws in the field of air transport.97 This was 

pointed out in March 1922 by the Consultative and Technical Commission of 
Communications and Transit of the League of Nations.98 Then, after an 
invitation by the French government, the First International Conference on 
Private Air Law was convened in Paris.99 It worked from October 26 to 

November 41925 and was attended by 43 states.1oo At this conference a 
resolution was adopted which provided for the creation of the, now almost 

mythologicaJ, Comité International Technique d'Experts Juridiques Aériens 
(eITEJA). "The purpose of this body was to develop a comprehensive code of 
private international air law through the preparation of draft conventions 

which were referred for approval to diplomatic conferences."101 The first 
session of the body was held from May 17 to 21, 1926.102 A draft convention 
prepared at the same conference which created the CITEJA was later revised 

by CITEJA and presented to the Second International Conference on Private 
Air Law which was held in Warsaw in 1929.103 This conference adopted a 

convention which has come to he known as the Warsaw Convention104 and 

which entered into force on February 13, 1933.105 

97 See para. 2 of the preamble of the Warsaw Convention, infra, note 104. 

98 G.F. FitzGerald, 'The International Civil Aviation Organization and the Development of 
Conventions on International Air Law" (1978) III Annals of Air and Space Law 51 al 52. 

99 N.M. Matte, Treatise on Air- Aeronautical Law (Toronto: Carswell, 1981) 378. 

100 FitzGerald, supra, note 98 at 53. 

101 Id. 

102 Id. 

103 Matte, supra, note 99 at 378. 

104 Convention pour l'unification de certaines règles relatives au transport aérien international 
(929), the French language is the only official (authoritative) language of the Convention, 
Article 36. The official V.S. translation reads: Convention for the Unification of Certain Rules 
Relating to International Transportation by Air (Warsaw Convention) 49 Stat. 3000; T.5. 876 
(entered into force 13 February 1933) . 

105 Matte, supra, note 99 al 378. 
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The purpose of the Warsaw Conference was to make a convention for the 
unification of the substantive laws pertaining to international air 
transportl06 of the ratifying states, rather than to make strictly a confliet of 
laws convention. "Having recognized the advantage of regulating in a 
uniform manner the conditions of international transportation by air in 
respect of the documents used for such transportation and of the liability of 
the carrier,"107 states the preamble to the Convention. The Convention did 
not, however, manage to unify all rules in this area, as we shall see later. 

roday the Warsaw Convention is still the most widely ratified and 
therefore the most important private air law convention, even though a 
series of amending and supplementing conventions have been produced 
over the years to adapt the Convention to modern day conditions. 1 OS This 

106 See the definition of international transportation in Article 1 of the Warsaw Convention, 
supra, note104. "It is, 1 lhink, apparent from the subject-matter with wruch the Convention 
deals and from ils contents that the removal of these difficulties by mE'ans of a uniform 
international code, to be applied by the Courts of the various countries adopting the 
Convention, is one, at any rate, of the main objects at which the Convention aims; and il is in 
my judgment esscntial to approach it with a proper appreciation of trus circumstance in mind." 
L.J. Greene in Grein v. Imperial Airways Ltd. (1937) 1 K.B. 50. 

107 The Warsaw Convention, supra, note 104 preamble para. 2. 

108 Conventions amending the Warsaw Convention: 
1. Protocol to Amend the Convention for the Unification of Certain Rules Relating to 
International Carriage by Air Signed at Warsaw on 12 October 1929 (Hague Protocol) ICAO 
Doc. 7632 (entered into force 1 August 1963). 
2. Protocol to Amend the Convention for the Unification of Certain Rules Relating to 
International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by the 
Protocol Done at The Hague on 28 September 1955 (Guatemala City Protocol, 1971) ICAO Doc. 
8932 (not yet in force). 
3. Additional Protocol No. 1 to Amend the Convention for the Umfication of Certain Rules 
Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 (Montreal 
Protocol No. 1, 1975) ICAO Doc. 9145 (not yet in force). 
4. Additional Protocol No. 2 to Amend the Convention for the Unification of Certain Rules 
Relating to International Carnage by Air Signi.'d at Warsaw on 12 October 1929 as Amended by 
the Protocol Donc at The Hague on September 1955 (Montreal Additional Protocol No. 2, 1975) 
lCAO Doc. 9146 (not yet in force). 
5. Additional Protocol No. 3 to Amend the Convention for the Unification of Certain Rules 
Relating to International Carnage by AirSigned at Warsaw on 12 October 1929 as Amended by 
the Protocols Donc at The Hague on 28 September 1955 and at Guatemala City on 8 March 1971 
(Montreal Additional Protocol No. 3, 1975) ICAO Doc. 9147 (not yet in force). 
6. Protocol to Amend the Convention for the Unification of Certain Rules Relating to 
International Carnage by Air Signed at Warsaw on 12 October 1929 as Amended by the 
Protocol Done at The Hague on 28 Scptember 1955 (Montreal Protocol No. 4,1975) lCAO Doc. 
9148 (not yet in fon."e). 
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family of conventions have come to he called the "Warsaw system",109 but il 

must be noticed that only two of these instruments have entered into force, 

apart from the original Warsaw Convention.110 

3.1.1.2 An Incomplete Unification11l 

3.1.1.2.1 General Scope of the Unified Law of the Air 

As is evident from the tiUe, and what many authors112 have underlined the 

Warsaw Convention is only a convention for the unification of certain l13 

(certaines) substantive ruIes, relating to the documents of carriage and to the 

carriers liability, areas not covered by the unified rules are to be governed by 

Convention supplementing the Warsaw ConventIon: 
1. Convention Supplementary to the Warsaw Convention, for the UnifIcation of Certain Rulcs 
Relating to International Carriage by Air Performcd by a Person Other Than the Contracltng 
Carrier (Guadalajara Supplementary Convention, 1961) ICAO Doc. 8181 (entercd into force 1 
May 1964). 

For a general presentation of the Conventions mentioned sec M. Milde, "ICAO Work on the 
Modernization of the Warsaw System" (1989 No. 4/5) XIV Air Law 193. 

109 The Warsaw system refers to those international air law treatise which establish uniform 
rules regarding traffie documents, liability of the air carrier, notification of damages and 
jurisdiction. The main convention is the Warsaw Convetnion, supra, note 104. The remainder of 
the system consists of amendments and supplements to this convention, supra, noie 108. 

110 The Hague ProtOC'ol and The Guadalajara Convention, supra, note 108. Milde, ~lIrra, note 
108 al 198. 

111 For ex amples on the applicability of the Warsaw system see K.S. Cagle, 'The Role of 
Choice of Law in Determining Damages for International Aviation Accidents" (1986) 51 JALC 
953 al 959-966. 

112 Eg: Milde, supra, note 2 at 242. Bcntivoglio, supra, note 2 at 128. Sand, supra, nole 2 al 8. 

113 'The word 'certain' was chosen bccausc the Convention cannat and would nol de.lI with 
general principles of the private laws of contract which are different in ciVIl lawand ln 

common law and differ from country to country and no state would change its law on that 
matter for the sole purpose of accomodating contracts for carriage by air." R.H. MankIewicz, 
"From Warsaw to Montreal with Certain Intermediate Stops; Marginal Notes on the Warsaw 
System" (1989 No. 6) XIV Air Law 239 note·. 
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the principles of conflict of laws.114 Yet, sorne conflict solving provisions are 
incorporated into the Convention, but that does in no way solve all potential 

conflicts. 

Firstly, the scope of the Convention is limited by its own terms. Article 1 
of the ConventionllS limits its scope to "international transportation". 
Following the definition116 the carriage, to be international, must he
according to the contract of carriage-between two different countries both 
being parties to the Warsaw Convention (a one-way trip), or a round trip 
departing from and returing to a country party to the same Convention, 
even if it involves a stopping place in a country not party to the Convention. 

A contario, it follows that a one-way trip between two countries not parties 
to the Convention, or between one country party to it and another country 
not party to it is not "international" and therefore not regulated by the 

Convention. Further, that a carriage departing from and returning to a 
country (round trip) not party to the Convention is not subject to the 
Convention, even if it involves a stopping place in a country party to it. 

114 de Visscher, supra, note 2 at 327. 

115 Supra, note 104: "1. This convention shall apply to aU international transportation of 
pcrsons, baggage, or goods pcrforrnoo by aireraft for hire. Il shaU apply equaUy to gratuitous 
transportation by aircraft perforrned by an air transportation enterprise. 
2. For the purposc of this convention the expression 'international transportation' shaH mean 
any transportation in which, according to the contract made by the parti(>s, the place of 
departure and the place of destination, whether or not there he a break in the transportation 
or a transshipment, are situated either within the terri tories of two High Contracbng Parties 
or wilhin the territory of a single High Contracting Party, if there IS an agrced stopping place 
within a territory subjcct to the sovereignty, suzerainty, mandate or authority of another 
power, even though that power is not a party to this convention. Transportation without su ch 
an agrecd stopping place between territories subject to the sovereignty, suzerainty, mandate, or 
authority of the same High Contracting Party shaH not he deemed to he international for the 
purposcs of this convention. 
3. Transportation to he perfomcd by several successive air carriers shaH he deemed, for the 
purposes of this convention, to he one undividcd transportation, if il has becn regarded by the 
parties as a single operation, whether it has been agreed upon under the form of a single 
contract or of a series of contracts, and it shaH nüt lose its international character merely 
because one contract or a series of contracts is to he performed entirely within a territory subject 
to the soverignty, suzerainty, mandate or authority of the same High Contracting Party." 

116 Ibid., para. 2. 
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A special problem, related to the conflict of laws (or conflict of 

Conventions) issue, has arisen with the adoption of the Hague Protoeol.117 

This protocol does in Chapter III ("Final Clauses") state that, as betwccn the 

parties to the Hague protocol, the Warsaw Convention and the protocol 

shaH be read and interpreted together as one single instrument to be known 

as the Warsaw Convention as amended at The Hague.118 Further, that 

ratification119 or adherence120 to the Hague Protocol by astate that is not a 
party to the Warsaw Convention shaH have the effeet of adherence to the 

Warsaw Convention as amended hy this protocol. "In order to avoid the 

trouble of going through two acts of ratification it would be simpler to 

provide that the ratification of the Protocol implies the ratification of the 

Convention. This solution would have the additional advanlage of making 

the Convention rules applicable to a flight between a Protocol State and a 

Convention State because both States would he Parties to that 
Convention."121 If this holds true 'then there would he no conflict of laws 

problems in exactly the mentioned case: carriage "between a Protocol State 

and a Convention State". Otherwise, a one way trip between two such 

countries would not he governed by the Warsaw Convention or the Hague 

Protocol, due to a lack of treaty relationship122 between the two states 

required for the application of both conventions.123 

117 Supra, note 108. 

118 Ibid., Article XIX. 

119 Ibid., Article XXI para. 2. 

120 Ibid., Article XXIII para. 2. 

121 Mankiewicz, supra, note 113 al 245. 

122 "This is of particular legal importance because in fact a new sc pa ra te and distinct 
international instrument has been created which is binding only with respect to the parties 
thercto. States which become parties only to the Warsaw Convention as Amendcd at The 
Hague, 1955 have no convention-based legal relationship with those States which are parties 
only to the original Warsaw Convention." lEmphasis addcdJ Mildc, supra, note 108 at 197. 

123 The Warsaw Convention, supra, note 104 Artkl.~ 1, and the Hague ProtocoJ, supra, note 108 
Articles l and XVIII. 
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1 
Article 40 of the Vienna Convention on the Law of Treaties124 has been 

invoked to support the drafters intention,l25 but that provision onIy (for our 
purposes) deals with the case where astate becomes a party to a convention 

after the entry into force of an amending agreement, and not with the case 
where the state becomes a party to the amending agreement but not to the 

original convention; the inverse situation. "For instance, it is submitted 

with great respect but aIse with sorne confidence, that the United States 
Supreme Court's decision in Chan et al. v. Korean Air Unes Ltd.1 26 rested on 

the erroneous premise that in accepting the 1955 Hague Protocol through 
adherence, South Korea became not only party to the Warsaw-Hague 
Convention in accordance with Article XXIn(2) of the Protocol, but aIso a 

party to the unamended Warsaw Convention, thus rendering South Korea 

and the United States, which is not a party to the Warsaw-Hague 
Convention, to be '[a]t least with respect to the ullamended portions of the 

Convention ... parties to the same treaty',".1 27 

Whatever the solution to this extremely intricate treaty-Iaw problem may 

be it suffices for our purposes to acknowledge that there might be room for 
the conflict of laws for the solution of this problem, briefly presented above. 

Parenthetically, it should be noticed that sorne courts in the United States 
have used conflict of laws rules to resolve conflicts between the two 

conventions. Even though the U.S. is not a party to the Hague Protocol the 

courts might render judgement on the basis of this protocol in cases brought 

before them, if the conflict of laws rules point to that Protacol. In one case, in 

which a horse transported from Canada to New Zealand (both parties to the 

Warsaw Convention and to the Hague Protocol) caught a disease while on 

124 V.N. Doc. A/CONF. 39/27, 23 May 1969. 

125 G. Legier, "L'application de la Convention de Varsovie par les jurisdictions américaines: 
présentation de la jurisprudence récente." (No. 3) 163 Revue francaise de droit aérien 251 al 253 
note 9. 

126 21 Avi 18,228. (US Supreme Court, April 18,1989). 

127 B. Cheng, "What is Wrong With the 1975 Montreal Additional Protocol No. 3?" (1989 No. 
6) XIV Air Law 220 at 223. 
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board the carrying aireraft, the Ninth Circuit Court of Appeals said: "Instead, 
we use the choice of law rules of California, the state in which this action 
was filed, to determine the applicable law .... CaJifornia applies the law of the 
place where a contract is to be performed, or, if a contract does not specify a 
place of performance, the law of the place where it was made. Cal. Civ. Code 
§ 1646. The contract of carriage was performed by shipping Super Clint 
between two Hague Protocol countries and the Air Waybill covering his 
shipment indicates that the contract of carriage was made in Canada, a Hague 
Protocol country. We therfore apply the Warsaw Convention as amended by 
the Hague Protocol."128 This course of action might be less open to criticism 
than the one dealt with abvve and, at any rate, it shows that conflict of laws 

rules can be of interest also in a case of forum shopping-even though the 
avoidance of this was one of the rationale for the unification of law in this 
fieId.129 

Secondly, according to the second sentence of Article 1 paragraph 2, thp 
Convention does not apply to purely domestic carriage or cabotage. This 
means carriage performed entirely ( without any stopping place anywhere 
eIse) within the territory of a country party to the Convention (petite 
cabotage), or between two territories subject to the same contracting state's 
authority (grande cabotage). The change in the wording made by the Hdgue 
Protocol130 does not change what has been said. 

Thirdly, the Warsaw Convention]3] itself excludes sorne types of carriage 

from its scope of application. ExceptionaJ carriage, such as experimental and 

128 Nevelle R Stud v. Trans International Airlines 18 Avi 17,684 (US Fcd. C. A. 9th Or., 
March 8, 1984). See also The Bank of Nova Scotia v. Pan American World Airways Inc. 16 Avi. 
17,378 (US Dist. C, S.D.N.Y., February 27, 198]), whcre the choice was Icss undcrlincd smcc in 
the case at issue the the application of eithcr convention would lcad to the saml' rcsult. 

129 It must he rememhercd that a court applying either Convenbon must have duc regard of the 
forum provision in the Warsaw Convention, supra, note 104 Article 28, which was not changcd 
by the Hague Protocol. 

130 "Carriage between two points within the tcrritory of a single High Contracting Party 
without an agreed stopping place within the territory of another statl' is not international 
carriage for the purposes of this convention." Hague Protocol, supra, note 108 Article 1 para. 2 
second sentence. 

131 Supra, note 104. 
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other extraordinary carriage,132 gratuitous carriage not performed by an "air 

transportation enterprise",133 carriage by astate which has reserved itseH 

from the application of Article 2134 and carriage performed under the terms 

of any international postal conventîon.135 

Fourthly, the liability provisions of the Convention only applies to the 
transportation by air of cargo,136 and to passengers while on board or in the 

course of embarking or disernbarking.137 

In conclusion we must submit that the Warsaw Convention is not an all

covering international instrument and "the question as to which law applies 
to these groups of cases 'must (until sorne direct authority becomes 

available) depend on the general principles applicable to contract, torts, etc.' 
"138 

3.1.1.2.2 Lacunae in the Warsaw Convention 

Even if the Warsaw Convention wou Id he found to he generally applicable 

there are a few areas to which the Convention does not extend, and there are 

a few problems to which the Convention does not supply the solution. 

These are often matters where solutions have to be provided through 

132 Ibid., Article 34. 

133 Ibid., Article 1 para. t a contrario. 

134 Ibid., Additional Protocol to the Warsaw Convention (inserted aCter Articie 41). 

135 Supra, note t 04 Article 2 para. 2. 
The Hague Protocol, supra, note 108 Article II, changed tht: wording of this Article: 'This 
Convention shan not apply to carriage of mail and postal packages." The intention was to 
exclude carriage of mail even if it was not covered by any postal convention. L.B. Goldhirsch, 
The Warsaw Convention Annotated (Dordrecht: Martinus Nijhoff Publishers, 1988) 18. 

136 Supra, note 104 Article 18. 

137 Ibid., Article 17. 

138 Shawcross and Beaumont, supra, note 1 at 23. 
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interpretation, according to the lex fori, or lhrough the use of general 

principles of conflict of laws.l39 It is of utmost importance to distinguish 

between cases of interpretation of the Convention and cases not regulatcd by 

the Convention.140 It is submitted that only the latter cause problems of 

conflict of laws. This is 50 because rules of interpretatton of statutes Conn part 

of the law of procedure of the forum, lex fori, and "[q]uestions of procedure 

shaH be governed by the law of the court to which the case is submitted".141 

a) Issues not Regulated by the Convention 

It is ohvious that the Warsaw Convention does not include rules pertaining 

ta the existence and validity of the contract of carriage.142 These are matters 

139 de Visscher, supra, note 2 at 327: "En réalité, comme "indique son titre officiel lui-même, la 
Convention s'est bornée à régler certains points particulièrement urgents; d'/lutre part, dans les 
matières mêmes qu'elle traite, elle s'est gardée d'aborder certains problèmes de fond, où sa 
méthode d'unification se serait heurtée à des obstacles invincibles, et où la méthode des 
conflits de lois conserve par conséquent tous ses droits." 

140 M. Bogdan, "Conflict of taws in Air Crash Cases: Remarks from a European's PersJX'Ctive" 
(1988) 54 JALe 303 at 325-326, secms to hold, on the olher hand, that ail issues nol r('guJatcd 
by the Convention should be regulatcd by the conflict of laws of the court selzcd of the case: 
"Nevertheless, there rcmain a numbcr of important issues that arc neither regulaled by the 
Convention's above mentioncd substantive rules nor covercd by any of the Convcntion's 
references to lex fon. Of importance in air crash cases, for cxample, are the questions of who L 
entitled to daim damages in the case of a passenger's dcalh, what types of mjuTies and 
damages are compensated (e.g. whethci the emotional suffering is to he compcnsatcd) and how 
damages are computed (e.g. how much a lost finger is worth). White some bdieve that the~ 
mattcrs should generally he regulated by the substantive rules of lex fori, others maintain 
that the legal system designated by conflict rules of the (orum country should control. ... In (aet, 
the opposite approach, favoring the application of the private internàlional law of the 
forum, is preferable since il supports the general principlc that the law of the country having 
the most relevant connection to the case should apply. Although national confliet rules may 
vary, they are generally based on this principlc and would often he more conducive to 
uniformity of results than would a mœhanical application of the substantive law of the (orum 
country." Sec also Bogdan, supra, note 91 al 82-85. 

R.H. Mankiewicz, The Liability Regime of the International AIr Carrier (Antwerp: Kluwer, 
1981) 3, holds that aU questions not spœiflcally dcalt with by the Convention but within ils 
ambit are to he dealt with by the lex fori. A contrario, we might submit that ail questIOns 
outside the ammt of the Convention should he settled by the Jaw chosen 10 govern the case by 
the courts conflict of laws roles. 

141 Warsaw Convention, supra, note 104 Article 28 para. 2. 

142 Sand, supra, note 2 at 8. 
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refered to above143 as the formaI and materiaI validity of the contract and the 
parties' capacity ta contract. The manner of performance, on the other hand, 
is dealt with by the Convention, but the issues of faulty performance (not 
giving rise to the application of the liability rules in the Convention) and 
non-performance1« as weIl as cancellation of the contract,145 liability of the 

passengers vis-à-vis the carrier and the passenger's non-compliance with 
express or implied instructions of the carrier are left out.146 Important to 
note, further, is that the Convention does not deal with the format or 
language of the documents of carriage (with the exception of the air waybill; 
Articles 5 through 16), why they may take any form as long as the applicable 
law also is silent on the issue.147 Nor does it provide for the mentioning of 
the parties to the contract (a150 here with the exception of the air waybill; 
Article 8),148 or the negotiability of the ticket149 and air waybill.150 

143 Supra, Chapter 2.5. 

144 Mankiewicz, supra, note 140 at 14: "Indeed, damage caused by non-execution or faulty 
performance of the conlTact is differcnt, and may not result from the death, wounding or other 
bodily in jury of the passenger (art. 17), from destruction or Joss of, or damage ta, any rcgistered 
baggage or cargo (art. 18) or from dclay (art. 19), for which the Convention provides exclusive 
coverage .... Moreover, the former may have been caused by an event or act that occured or was 
committcd outside the time periods prescribed by Articles 17 and 18 (2). Recovery for it is 
clearly outside the scope of the Convention. On the other side if such damage is in fact 
identical with damage contemplated in Articles 17 to 19, its recovery is 5ubject to the 
conditions and Iimits of the Convention by virlue of Article 24 (1)." 

145 Id. 

146 Ibid., al 15. 
Sec also D.N. Sadikov, Conflicts of Laws in International Transport Law" (19851) 190 RecJdI 
des cours 189 at 243. 

147 Mankiewicz,supra, note 140 at 55. 

148 Ibid., at 58. 

149 The I.A.T.A. conditions of carriage of March 1988 Article III (d) states that a ticket is not 
transferable. 

150 Hague Protocol, supra, note 108 Article IX, states: "Nothing in this Convention prevents 
the issue ot a negotiable air waybill." 
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An interesting provision in the Warsaw Convention is Article 33151 from 

which it can be deduced that the carrier might he prevented from refusing to 

enter into a contract of transportation by domestic lawI52 and, further, that 
the same law might put restrictions on the carrier when making its own 

regulations.153 Which law constitutes this "domestic law" has to be dccided 

according to the prindples oi conflict of laws, but intricate ordre public 

problems might arise in this context.154 

Also intimately related areas such as insurance and agency were not the 

object of the uniform regulation.155 

b) Problems 01 Interpretation 

Of course, one of the problems with an international convention for the 

unification of substantive law is that of uniformity of interpretation.156 A 

convention of this kind, such as Warsaw, is to be used and interpreted by the 

courts of the countries adhering to the convention 157 as if il was just another 

law of the lex lori.158 These problems are not really of interest for a conflict of 

151 Supra, note 104: 'Nothing in this convention shall prcvent thc carrier eithcr (rom rc(using 
to enter into any contract of transportation or from making regulalions which do not conflict 
with the provisions of this convention." 

152 Goldhirsch, supra, note 135 at 175: "For example, in England thc Race Relations Act, 
Section, 20, prohibits discrimination on racial grounds. The V.s. Federal Aviation Acl 
prohibits discrimination in air travel in ail respects, not mcrc)y racial grounds." 

153 Haanappel, supra, note 97 at 658. 

154 See further, infra, Chapter 3.1.2. 

]55 See about these contracts, infra, Chapter 3.2 and Chaptcr 3.3.2. 

156 See Mankiewicz, supra, note 140 al 20-26, (or a suncy of diffcrent standards of 
interpretation. 

157 The problems related to the transformation of the Convention into natlOnallaws is not 
dealt with here. See Sand, supra, note 2 at 16-26. 

158 "C'est ainsi que, soit sur les questions intéressant l'ordre public international, SOit sur des 
questior,s de détail secondaires, il a été laissé au juge saisi tout latitude d'appliquer sa 101 

nationale." Blanc, Y. -J., fIlA portée d'application des lois nationales dans les premières 
conventions internationales de droit privé aérien" (1936) 5 RGDA 386 at 386. 
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laws survey, since it is by the national judges, exercising their duties within 

their own legal environment under the norms in force there, that the 

interpretation is to be made159 and not by the norms of any other country 

made applicable through intervention of the conflict rules of the lex lori.16o 

Another question is how uniformity can be upheld in such a situation.161 

Examples of this are the definition of bodily in jury in Artide 17,162163 the 

interpretation of Article 3,164 the meaning of delay in Article 19165 and the 

definition of wilful misconduct in Article 25.166 

'The Warsaw Convention does not contain provisions for its interpretation; therefore each 
national court is bound to apply its own role of interpretation in defining the meaning and 
significance of the word dommage . .. " Mankiewicz, supra, note 140 at 18, citing the case 
Surprenant v. Air Canada [1973) Recueil des décisions de la Cour d'Appel (CA QuebeC> 107. 

159 "The Convention is now part of the federal law of this country. Absent sorne explicit 
provision to the contrary, therefore, it should be interpreted in Jight of and according to that 
law." Husserl v. Swissair 13 Avi 17,603 (US Dist. C, S.D.N.Y., Febrnary 10, 1975). 

160 'The question that divides this House is whether, in interpreting Artide 26, it is 
lcgitimate to have recourse to the official minutes of the Hague Conference of 1955 al which 
the protocol to the Warsaw Convention of 1929 was agreed. This, as it seems to me, raises a 
question of constitutional significance as to the functions of courts of justice as interpreters of 
written law that is in force in the United Kingdom." Lord Diplock in Fothergill v. Monarch 
Airlines ltd. (1980) 3 WLR 209 (H.L.). 

For an in-depth study of di((erences in interpretation betwccn the municipal courts of different 
Warsaw countries sec G. Miller, LiabiJity in International Air Transport; The Warsaw System 
in Municipal Courts (Deventer: K1uwer, 1977) 

161 According to J.W.F. Sundherg, liA Unifonn Interpretation of Uniform Law" (1966) 10 
Scandinavian Studies in Law 219 al 224, "[t}he method by which a treaty is made binding upon 
national courts and agencies has a definite relationship t.) the ways in which il can he 
interpreted." To maintain uniformity he advocates that the interpretation of a treaty term 
should he made according to the foreign legal meaning which the legislature had in mind. And 
that this can be achieved if the courts allow decisions from other jurisdictions to have 
pcrsua!tive authority. 
In Fothergill v. Monarch Airlines Ltd. (980) 3 WLR 209 (H.L.) Lord WiJberforce said that an 
interpretcltion of the Carriage by Air Act 1961, implementing the provisions of the Warsaw 
Convention as amended at The Hague, had to involve: "1. Interpretation of the English text, 
accnrding to the principles upon which international conventions are to be interpreted. 2. 
Interpretation of the French text according to the same principles but with additional 
Iinguistic problems, 3. Comparison of these meanings." 

162 Sec for a case survey Coldhirsch, supra, note 135 at 58-60. Sec also Mankiewicz, supra, note 
113 at 255. 

]63 For a very thorough interpretation of Article 17 see Hoyd v. Eastern Airlines Ine. 21 Avi 
18,401 (US Fcd. C.A. 11 Cir. May 5, 1989) al 18,407-18,415: "Alter careful consideration of the 
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3.1.1.2.3 Conflict Rules in the Warsaw Convention 

On sorne issues the Warsaw Convention167 itself gives references to the lex 
fori of the court seized of the case in accordance wi th the forum provision in 

Article 28 para. 1. These are: the interpretation and effect of contributory 
negligence,168 whether damages may he awarded periodically,169 what 

constitutes fault equivalent to wilful misconduct,170 questions of 
procedure111 and the method of calculating the period of limitation.172 

However, in Article 24 para. 2 the Warsaw Convention does not refer the 

issue of who are the persons that have the right to bring suit and what their 

respective rights are to the 'ex fori. This issue then has to he settled through 

the rules of the conflict of laws.173 

French legal meaning of the treaty tenns, the concurrent and subsequent legislativc history 
and conduct of the parties, the case law and the policies undcrJying the Warsaw Convention, 
we are persuaded that Article 17 provides recovery for purely mental injuries unaccompanted 
by physical trauma." 

164 Goldhirsch, supra, note 135 at 23-28. 

165 Ibid., at 75-84. 

166 Ibid., at 119-128. 

167 Supra, note 104. 

168 Ibid., Article 21. 

169 Ibid., Article 22. 

170 Ibid., Article 25. 

171 Ibid., Article 28 (2). 

172 Ibid., Article 29 (2). 

173 In Re Air Crash Disaster at Malaga 19 Avi 18,086, the court held that the laws of the 
c1aimants' domicile gave them the right to maintain suit without the neœssity of having a 
personal representative appointed. 

On the other hand de Visscher, supra, note 2 at 333: "En ce qui concerne les personnes qui 
peuvent agir en cas de décès, la loi nationale du défunt semble le plus naturellement 
compétente." 
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3.1.2 The Conlradual Situation 

In view of the applicability of the Warsaw Convention we can conc1ude that 
the contractual situation will he different in cases of carriage under the said 
Convention (Warsaw carriage) and cases not under that Convention (non
Warsaw carriage). The Warsaw Convention provides mandatory rules174 or, 
as said by Greene, "[t]he rules laid down are in effect an international code 
declaring the rights and IiabiIities of the parties to contracts of international 
carriage by air; and when by the appropriate machinery they are given the 

force of law in the territory of a High Contracting Party they govern (so far as 
regards the Courts of that Party) the contractual relations of the parties to the 
contract of carriage of which (to use the language appropriate to the legal 
systems of the United Kingdom) they become statutory terms. "175 And, as we 
have seen before, mandatory rules may not he derrogated from by contract.176 

Nevertheless, in cases where the Warsaw Convention is inapplicable (non
Warsaw Carriage) it's rules may, in principle, be derrogated from by contract. 
If however the rules of the Convention has been incorporated into the 
contract by reference ("Warsaw Clauses"177), or if the country, the law of 

which is applicable to the contract, has enacted the Warsaw Convention as 
the law of the land applicable to all air carriage ("Warsaw Acts"178) then ils 

rules will still govern the contra ct. 

In Re Paris Air Crash Disaster of March 3, 1974 (1975) 399 Fed. supp. 732 (D.C. Cal. 1975) the 
court uscd the 'most significant contacts' test to find the law of the jurisdiction which had the 
most interest in the issue. 

174 Bcntivoglio, supra, note 2 at 132. 

175 Grein v. Imperial Airways, Ltd. (1937) 1 K.B. 50. 

176 "The new convention substantially modilied carriers' legal position insofar as it restricted 
the contractual frœdom which they had hithcrto enjoyed in many jurisdictions." J.G. Gazdik, 
"Uniform Air Transport Documents and Conditions of Contract" (1952) XIX JALC 184 al 184. 
The first sentence of Article 32 of the Warsaw Convention, supra, note 104, reads: 
"Any clause contained in the contract and ail special agreements entered into before the 
damage occured by which the parties purport to infringe the rules laid down by fhis 
convention, whether by deciding the law to be applied, or by altering the mies as to 
jurisdiction, shan he null and void." 

177 J.W.F. Sundbcrg, Air Charter (Stockholm: P.A. Norstedt & sOner, 1961) 242. 

178 Id. 

, 
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Through the I.A.T.A., the airlines of the world have developed a standard 
set of conditions to he inserted into the contracts of air transport entered into 
by its member airlines.179 These C'Onditions are called conditions of cOPltract 
and conditions of carriage. The latter are the conditions and terms upon 
which a carrier accepts passengers, baggage and cargo for transportation and 
the former represents the abstract of the conditions of carriage printed on the 
transportation document.t80 The conditions of carriage are not binding181 

upon the airlines while the conditions of contract are.182 Besides these 
conditions the carriers do adopt regulations specifie for each airline and 
incorporate these (often through reference) into the air transport document. 
These conditions constitute the substance of the contract of air transport. A 

hierarehy of norms is established by Article II paragraphs 4 and 5 of the 
conditions of carriage.183 Il follows that the Warsaw Convention and 
imperative rules of any applicable laws, government regulations, orders or 
requirements invalidates any provision in the conditions of carriage that is 
contrary to such a norm.184 Further, that the conditions of carriage take 
precedence over the carrier's own regulations, but that applicable tariffs in 
force in the U.S. or Canada prevails over these conditions.185 

179 See generalJy Gazdik, supra note 176. 

180 Haanappel, supra, note 97 at 650. 

181 They have the status of Recommendcd Practiœ, the lalesl cdition bcing of March 1988. 

182 They have the status of a Traffie Conference Resolution; Res. :&.75 B (for passengers and 
baggage). 

183 General Conditions of Carriagc, issucd March 1988. 

184 Sec for the older rule J.G. Gazdik, "The New Contract Bctwœn Air Carriers and 
Passengers" (1957) XXIV JALC 151 at 157. 

185 "Perhaps the best existing method to protect the air passcnger IS the mcthod followcd by 
the American and Canadian legislators. The tariff system in force in those countncs, rcqUlres 
prior administrative approval of the so-called ru/es tariffs of the carrier by the competent 
aeronautical authorities. The IATA conditions of contract and carnage have to be 
incorporated into these rules tariffs .... When approved, these rules tariffs bccome part of the 
contract of carriage bctween the passenger and the airlines, and as such, they arc bindmg on 
ail parties irrespective of actual knowlcdge." Haanappcl, supra, note 97 al 658. Sec also 
Gazdik, supra, note 176 al 193-197. 
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A very important fact in this context is that the contract of air transport is 
an adhesion contract,l86 a kind of standard contract. The terms of it are, as we 
have seen, lagely predetermined by the air lines through the lA.T.A. and 
"[t]herefore there is no bargaining power on the part of the passenger, and 
the only 'freedom' left to him is to take the contract as it is, in other words to 
'adherc' to il, or to leave it."187 Only some minor particulars such as the 
places of departure and destination, the fare, class of service, etc. are left 
open. At least the contract of air transport of passengers is, furthermore, a 
consumer adhesion contract and thus subject to government regulations,18S 
since the passenger is usually not an experienced businessman but a private 

citizen. 

3.1.3 The Conflict of Laws Situation 

As we have seen there are situations to which the Warsaw Convention does 
not apply. Either to situations falling outside its scope altogether or to 
situations not regulated by i.hat Convention. In these cases it is necessary to 
find the applicable law through the rules of the conflict of laws.189 

In this context we must take the problern of classification, (qualification), 
into consideration, i.e. un der what rules of conlict of laws the problem under 
scrutiny shaH he determined. For example whether the question is one of 

186 "In gcneral, the party on which an adhesion contract is imposed, is bound by it, even if he 
has not read it or does not know the terms of it; the usual construction to reach this aim is the 
legal fiction of agreement: in signing or in accepting~as in the case of an airline ticket-the 
contract, the contracting party agrees to ail terms which the other party unilaterally imposes 
upon hirn." Haanappcl, supra, note 97 at 652. 

187 Ibid., at 652. 

188 M. Bogdan, Travel Agency in Compélrative and Private International Law (Lund: ]uridiska 
Fôreningcn, Studentlitteratur, 1976) 151. 

189 "L'application de la Convention de Varsovie n'exclut, cependant, pas la nécessité de poser 
des règles de conflit, étant donné que cette Convention n'embrasse pas tous les Etats 
appartenant à la communauté internationale d'une part, et que d'autre part ses dispositions 
n'épuisent pas tout les problèmes de la matière dont nous occupons." (1959) 48-1 Annuaire de 
l'Institut de Droit International at 385. 
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tort, falUng under the conflict rules of tort, or one of contract, falling under 
the conflict rules of con tracts. As to matters such as material and formaI 
validity there should be no doubt that they are contractual in nature, but 

when we consider cases of death or wounding of passengers or damage to or 
Ioss of baggage, hand baggage or cargo this distinction becomes crucial since it 
can he both a breach of the contract or a delict. l90 For the plaintiffs this is of 
great importance since the recoverable damages differ,191 as do rules as to 
who has the right to bring action192 and the legality of limitation or exclusion 
clauses.193 The Warsaw Convention does govern these issues, the latter two 
in Articles 24 (2) and 22 and 23 respectivly, and the former in Articles 17 and 

19. The former issue is however one of interpretation of the Convention194 

and not one settled directIy by the Convention. But outside the Convention 
this distinction is of the utmost importance from the confliet of Iaws point of 
view, since different conflict rules apply to contractual and delictual 
actions.t95 

190 "Many serious gaps of the Warsaw Convention-such as e.g. the detennination of the 
parties entitled to sue-will not be, however, filled by the determination of the 'proper law of 
the contract' the scope of which is limited." Mildc, supra, note 2 at 247. 

191 ''Recovcry under contract generally comprises compensation for ail actual or future 
expenditures incurred by or on behalf of the injured pcrson, i.e., in the common law language: 
liquidated or special damages, and dommages matériels in civil law terms ... .'Indirect 
damages' are recoverable only if they arc not too remotc.""."In contrast, recovery in tort may 
he limited to specific kinds of damages. Compensation for suffcring, mcre ncrvous shock, etc., 
that is to say 'general damages', which arc known in civi1law countries as dommages ,,/Oral, 
are often but not always granted." Mankiewicz, supra, note 140 at 165. 

192 Under French law every contract contains an implied stipulation pour aulrui, meaning that 
the relatives of a passenger killed in an accident takes over the right to sue on the contract 
from the deceased. Mankiewicz, supra, note 140 at 160. Whlle it at common law docs not rXlst 
any cause of action in these cases (i.e the relatives cannot sue on behalf of the dcceased), why 
such a cause has to he provided by statute. Miller, supra, note 161 at 226. 
See also M. Pourcelet, Transport Aérien International et ResponsabIlIté (Montréal: Les Pre~scs 
de l'Universtié de Montréal, 1964) 189-210. 

193 In France "the ordre public character of rules of delictual habihty makes such c1ause~ null 
and void." Miller, supra, note 161 at 237. 

194 Sec cases on this issue in Goldhirsch, supra, note 135 at 58-59. Sœ also Mankiewicz, supra, 
note 140 at 155-160. 

195 "5 'il Y a responsabilité contractuelle, ce sera la loi du contrat qui sera cempétente, c'est-à
dire, normalement, la loi du principal établissement du transporteur .... 5, le tribunal est/lne 
qu'il y a responsabilité délictuelle, ce sera, suivant les règles ordinaires, la Tex /OCl, la loi du 
pays où le fait dommageilble se sera produit." de Visschcr, supra, note 2 at 334. 
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There has, moreover, been a long discussion on this issue in rel a tion to 
Article 24 (2); whether the Convention creates a "cause of action" or not.196 

This depended197 1argely upon the issue whether the system of liability in the 
Convention was to be looked upon as being based on delict or contract.198 

Therefore, the question that presents itself, also in this case, is whether 

actions brought outside the Convention's general scope are contractual or 
delictual in nature.199 This is, ultimately, from the conflict of laws point of 

view, a question to be settled through classification by the court seized of the 

case, through the rules of classification used by that court,200 before the 

proper conflict of laws rule can be chosen. 201 

The problem of what law to apply to cases outside the Warsaw 
Convention was discussed by l'Institut de Droit International.202 There it was 

said that the question of classification and the so-called preliminary question 

196 Sec Mankiewicz, supra, note 140 at 160-166. Miller, supra, note 161 at 224-247. G.N. 
Calkins, 'The Cause of Action under the Warsaw Convention" (1959) 26 JALC 217 (part 1) and 
323 (part 11). 

197 Sec for a case review Floyd v. Eastern Airlines Inc. 21 Avi 18,401 ( US Fed. C. A. Il th Cir., 
May 5, 1989) at 18,406-18,407. 

198 Pourcclet, supra, note 192 at 179-188. 

199 For the civil law countries the liability is contractual while it in the common law countries 
the issue is Jess dear. "By the Carnage by Air Act, 1932, as amended, the British appear to 
have climinated the difficulties latent in an action for the death of a passenger where 
liabiJity is both contractual and delictual." The act "changed the rule of conflict of law". 
Calkins, supra, note 196 (part II) at 324. 

200 Sec gcneraJly on the problem of cla&sification (qualification) inter alia Batiffol and 
Lagarde, supra, note 4 at 338-351 and Cheshire, supra, note 15 at 43-52. 

201 "Il est à observer que la q l4estion dt' savoir s'il y a obligation contractuelle ou délictuelle est 
incontestablement une question de qualifiCiltion. C'est donc une question préalable à la mise en 
jeu des règles de conflits de loi .... Or, suivant que la loi du for considère qu'il y a responsabilité 
délictuelle ou contractuelle, les règles usuelles de conflit des lois désigneront des lois 
radicalement diffèrentes," de Visscher, supra, note 2 at 334. 

202 (1959) 48-1 Annuaire de l'Institut de Droit Internationlll at 385,407,422 and 470. (1963) SO
Il Annuaire de l'Institut de Droit International at 203 and 250. 
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were left to the general principles of private internationallaw.203 

Consequently, their solution to what law to apply to the cmltract of 
transportation only applies if the classification process shows the problem to 
be contractua1.204 In section 5 of its 1963 resolution l'Institut de Droit 
International adopted the following conflict rule: 

'The contract of carriage of passengers and goods shall he govemcd by the law to which the 

parties have indicated their intention to submit il. 

When the parties have not settled the law applicable, the contract shall he governcd by the 

law of the principal place of business of the carrier."205 

First, we see that the parties' freedom to choose the applicable law in 
contracts of air transport was maintained as it is in ordinary con tracts. This is 
also the possition taken in the U.S.,206 and no special rules were given in the 

Contract Convention. The lA.T.A. conditions of carriage of 1931 did eontain 
a choice of law clause,207 but today there is no such clause. 

Since the contract of air transport, through the unifying work of the 
lA.T.A., is an adhesion contract and, at least as far as the carriage of 
passengers and their baggage is concerned, a consumer contraet such a 
unilateral choice of law would probably run eounter to the public poHey, 

ordre public, or imperative rules of many states.20S Interestingly enough 

203 "Il n'est pas, à mon avis, nécessaire de régler dans notre projet quelques questions sTJéciales 
qui sont ou bien des questions préalables (par example la détermmation de l'ayant-droit 
d'intenter une action en responsabilité après le décès d'un voyageur) ou des questIOns de 
qualification (par example le problème de la nature contractuelle ou délictuelle de l'action de 
cet ayant droit), ces questions devant être réglées par les disposItions générales du droit 
international privé." (1959) 48-1 Annuaire de l'Institut de Droit International at 422. 

204 For the view of inter alia Soviet law sce Sadikov, supra, note 146 at 244. 

205 (1963) 50-11 Annuaire de l'lnstitut de Droit International al 374. 

206 REST ATEMENT, supra, note 16 § 197. 

207 Article 22 para. 4 (1) of these conditions called for the application of the lex fori of the 
court of the carriers principal place of business. Milde, supra, note 2 al 244. 

208 Milde, supra, note 2 at 244. Bogdan, supra, note 188 at 131. The Swiss Federal Statu te, 
supra, note 20 Article 120 para. 2: "A chOIce of law (by the partlesl is prohibitcd." 
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contracts of carriage have been explicitly excluded from the Article dealing 

with consumer contracts in the Contract Convention.209 Nevertheless, that 
Convention does provide for the application of other forms of protection.210 

A very interesting feature of this Convention is, however, that it makes a 
distinction between con tracts for scheduled air carriage and non-scheduled, 

inclusive charter, carriage. Article 5 para. 5 reads: 

''Notwithstanding the provisions of paragraph 4, this Article shaH apply to a contract 

which, for an inclusive priee, provides for a combination of travel and accomodation." 

Therefore, in the case of a contra ct for a so-t:alled "package tour" the 

contract is regarded as a consumer contract governed by Article 5. That 

Article paras. 2 and 3 acknowledges the parties' freedom to choose the 
applicable law only under certain circumstances,211 and provides for the 
subsidiary application of the law of the consumer's habituai residence under 

the sa me cirrumstances.212 

Sce also O. Lando, "Consumer Contracts and Party Autonomy in the Conflict of Laws" in 
Mélanges de droit comparé en l'honneur du doyen Âke Malmstrôm (Stockholm: Norstedts, 
1978) 141 at 151-152: 'The frecdom of the parties to choose the applicable law will, as 
mcntioned above, depend upon a weighing of interests: on one hand, the interests of the society 
demand tha application of its protective mandatory rules. This intt>rest is the stronger and the 
worthier of consideration the more the contract in question is regulated by mandatory 
requiremcnts, and the more dosely it is connectcd with the country concemed. Il is generaHy 
stronger in consumcrs contracts than in commercial con tracts. On the other hand, the interests 
of international trade cali for a certain freedom." 

209 Supra, note 22 Article 5 para. 4 (a). 

210 Supra, Chapter 2.3. 

211 "2. Notwithstanding the provisions of Article 3, a choiee of law made by the parties shaH 
not have the result of depriving the consumer of the protection aflorded to him by the 
mandatory rules of the law of the country in which he has his habituai residenœ: 
-if in that country the conclusion of the contract was preceded by a specifie invitation 
addressed to him or by advertising, and he had taken in that country all the steps necessary on 
his part for the conclusion of the contract, or 
-if the other party or his agent reœived the consumer's order in that country, or 
-if the contraet is for the sale of goods and the consumer travelled from that country to another 
country and there ga\<e his order, provided that the consumer's joumey was arranged by the 
seller for the purpose of inducing the consumer to buy." 

212 "3. Notwithstanding the provisions of Article 4, a contract to which this Article applies 
shaH, in the absence of choire in accordance with Article 3, be govcmed by the law of the 
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In the American case Fricke v. Isbrandtsen Co.213 the District Court of New 
York held that a unilaterally imposed choice of law provision in a contract of 
carriage by boat should not he enforced unless the party urging enforcement 
provided the other party, illiterate in the language of the contract, with 
knowledge of what was intended. 

Suffice it to say that even if the parties are free to choose the law applicable 
to consumer contracts (with the exception of the law of Switzerland) the 
public policy of the court seized or the imperative rules of the lex callsae 
might render such a clause invalid for consumer protection purposes.214 

Secondly, the law to be applied in the absence of choice was proposed to be 
the law of the principal place of business of the carrier.21S During the 
discussions preceding the Contract Convention relating to the contract of 
carriage of passengers, two different views were put forward.216 Sorne 
delegations favoured the application of the law most closely connected with 
the contra ct, i.e. the application of the rule in Article 4 para. 1.217 Others 
opted for the application of the rule embodied in that Article's second 
paragraph,218 that of the characteristic performance, arguing that otherwise 
the result would be the application of severallaws to passengers on the same 

country in which the consumer has his habituaI residence if il is entered into in the 
circumstances describE:d in paragraph 2 of this Article." 

213 (1957) 151 Fed. Supp. 465. 

214 'The contractual clauses should normal1y he accepted and applied by the courts, provided 
that they have really becn recognized by the consumer (travel1cr) al the lime of the 
conclusion of the contract and that they are not exorbitant. .. .11 is thus submtttcd that the 
party autonomy should normally he al10wed also in travel con tracts of consumer nature." 
Bogdan, supra, note 188 at 136. 

215 Milde, supra, note 2 at 245 with further reference5, counted that at least six laws had becn 
contemplated by the doctrine. 

216 Report on the Contract Convention, supra, note 10 at 22. 

217 Id. 

218 Id. 
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journey. This is also the position taken by Milde: "Several 'policy 
requirements' may be conceived in this connection; the basis of them seems 
to he to apply such law which would fistly have a real connexion with the 
given contract of carriage and the application of which would be reasonably 
forseeable by the parties concerned and, secondly, a law which would 
guarantee that all persons and goods on board the same aireraft would be 
subject to the same law."219 

The solution finally adopted in the Contract Convention is to apply the 
presumption in Article 4 para. 2,220 i.e. the law of the place where the party 
having to effect the characteristic performance of the contract has his 
principal place of business, if the contract is entered into in the course of that 
party's trade or profession. However, "package tours" are treated differently, 
as we have seen above, and a special rule applies to the carriage of goodS.221 

The American solution is slightly different.222 The contract shaH be 
governed, in the absence of choice, by the "local law of the state from which 
the passenger departs or the goods are dispatched, unless, with respect to the 
particular issue, sorne other state has a more significant relationship un der 
the principles stated in § 6 to the contract and to the parties, in which event 
the locallaw of the other st.ate will be applied."223 

219 Milde, supra, note 2 at 245. 

220 The Contract Convention, supra, note 22. 

221 Ibid., Article 4 para. 4, reads: nA contract for the carriage of goods shaH not be subject to 
the prcsumption in paragraph 2. In such a contract if the country in which, at the lime the 
contract is conc1uded, the carrier has his principal place of business is also the country in 
which the place of loading or the pace of discharge or the principal place of business of the 
consignor is situated, it shall he presumed that the contraet is most closely connected with that 
country. In applying this paragraph single voyage charter-parties and other contracts the 
main purpose of which is the carriage of goods shall be treated as con tracts for the carriage of 
goods." 

222 Wc will only consider the RESTA TE ME NT, supra, note 16. 
Sœ Mankiewicz, supra, note 140 at 4-5 for cases from different states of the V.S. pertaining to 
this issue. 

223 RESTATEMENT, ibid., § 197. 
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French courts has applied the law of the place where the contract was 

made.224 And a German court has applied the center of gravit y method.225 

3.1.4 Concluding Remarks 

This survey of the law applicable to the contract of carriage by air has 
involved a lot of different aspects and it is usefull to recapitulate sorne of 
thE:rn. The Warsaw Convention unifies only certain areas of the contract of 
air carriage namely the documents and the liability of the carrier. Therefore, 
the conflict of laws ru les applies to the following issues; the question of 
existence of consent (the law of the parties' places of habituaI residence), the 
question of legal capacity, (the nationallaw of the party acting), the question 
of formaI validity-the Convention does not regulate the format, language 
and only sorne particulars have to be mentioned-(either the proper law of 
the contract or lex loci actus) and the manner of performance (the law of the 
place of performance226). While other issues, such as the material validity 
(except the existence of consent), consequences of faulty performance 

(outside the liability rules of the Convention), non-performance, non

compliance with the carriers' regulations and nullity, cancellation, 
negotiability, interpretation, discharge and substantial validity are to be 
governed by the proper law of the contract. 

224 In S.A.S. c. Cie La/ortune (1972) RFDA 49 (paris Court of Appeals Fcbruary 3, 1971), 
because the contract was made in France and did not indicate any other intention of the 
parties, and in ur A c. Blain (1977) RFDA 181 (paris Court or Appeals January 6, 1977) hecausc, 
since the carriage originated in France, the contract was concludcd In France and the air 
waybill had been issued by a French carrier it was assumcd that the parties intcnded 10 have 
the Jaw of France applicd to their contract. Mankiewicz, supra, note 140 at 4. 

225 Munich Court of Appeals 3 February 1977, (1977) ZL W 157. Mankiewicz, supra, note 140 at 
4. 

226 This rule does cause problems when performance is to takc place in mid-air over the 
terri tories of many different countries, where the "place of performance" is hard to cstabli!>h. 
Il is submiucd by Bogdan, supra, note 188 al 165, that the manncr of performance 15 to he 
govemed by the law of the carrier. Meanmg that il is the law applicable to the contract, JO 

the absence of choice; i,('. the law of the carrier's principal place of business, that b to govcrn 
also this issue. 



What has been said above applies both to Warsaw carriage and non
Warsaw carriage. In non-Warsaw carriage the proper law of the contract 
might also govern an other issues dealt with by the Convention, but the 
liability regime might he subject to the conflict of laws ru le pertaining to tort. 
This depends on the issue of classification. 

The parties are free to choose the law applicable to their contract, but since 
this contract is an adhesion consumer standard contract the court might 
render such a clause invalid for public policy reasons or because it conflicts 
with mandatory provisions of the applicable law. A special rule has been 
established by the Contra ct Convention pertaining to 'package tours' which 
are to be considered as consumer con tracts afforded special protection. 

In the absence of choice the law of the carrier's principal place of business 
governs the contract of air transport. "This law is easily ascertainable, 
foreseeable and stable."227 "C'est une solution logique, .. "228 

227 Milde, supra, note 2 at 247. 

228 de Visschcr, supra, note 2 at 325. 
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3.2 Con tracts of Insurance 

3.2.1. The Contractual Situation 

A good definition of insurance is lound in the Quebec Civil Code, Articie 
2468: 

"Insurance is a conlract whereby one party, caUcd the insurer or underwritcr, undertakcs, for a 

valuable consideration, to indemnify the other, called the insured, against 1055 or Iiability 

from certain risks or perils to which the objcct of the insurance may he exposcd, or from the 

happening Of a certain event." 

It is clear, from this definition, that an insurance presupposes a contract, 
and since air transport is highly international in character problems of 

conflict of laws might a"~se in relation to these contracts. 

Roughly, we can divide the contracts of insurance, related to air transport, 
into three cathegories; a) insurance taken by the airera ft operator, b) 

insurance taken by the aireraft manufacturer and c) insurance taken by 

passengers and others using the services of the aircraft operator. The 
following presentation of different cathegories of air transport insurance, a) 

and b), follows the analysis made by Bunker.229 

a) The aircraft operator is especially pxposed to risk, and here follows a 

presentation of the typical risks and the insurance cover presently used: 

Passengers legal liability insurance; to cover legal liability for death, 

wounding or bodily in jury of passengers and for delay of passengers. (The se 

are cases often covered by the Warsaw Convention2JD). Third party legal 
liability; to cover legalliability "in respect of accidentaI in jury to or death of 
persons or damage to property on the ground and outside the aireraft, 

229 D.H. Bunker, The Law of Aerospace Finance in Canada (Montreal: McGiII Univrrsity, 
Institute and Centre of Air and Space Law, 1988) 189-231. Sec also Matte, supra, note 99 at 585-
589. 

230 See generally D.A. Kilbride, "Six dccades of Insuring Liabihty under Warsaw" (1989 No. 
4/5) XIV Air Law 183. 
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provided such in jury, J,eath or damage is caused directIy by the aircraft or by 
objects falling therefrom."231 (Sorne of these cases are dealt with in the Rome 

Convention.232) Baggage and cargo liability; to cover liability for damage 

sustained in the event of the destruction or 1055 of or damage to any goods. 
(Also here the Warsaw Convention is often applicable.) Ali risk hull and 
engine insurance; to cover 1055 of or damage to the aireraft itself. 

b) Th:::' risk to which the aireraft manufacturer is exposed in relation to air 

transportation is products legal liability insurance, which covers the very 
eostly product liability suits by the victims of air crashes.233 

c) Passenges are exposed to the risk of death, wounding or bodily in jury 

and damage to or loss of their baggage and others that use the air medium for 

cargo transportation are exposed to the risk of damage to or 1055 of their 

cargo. 

3.2.2 The Conflict of Laws Situation 

Generally, we have to be awa:e that many countries have strictly regulated or 

have put severe control on the insurance market. This is especially true 
about the conditions under which an insurance policy is offered. Most often, 

the contract of insu rance is an adhesion contract and since the buyer has no 

bargaining power in relation to the conditions of contract, it is desirable to 

proteet him against abusive practises. This is true at least as far as consumer 

adhesion eontracts (such as the insurance taken by the passenger) are 

concerned but might have sorne relevanee even in the relation between the 

insurer and another commercial entity. This is of greater importance in 

231 Bunker, supra, note 229 at 207. 

232 Convention on Damage Caus('d by Foreign Aircraft to Third Parties on the Surface, Signed 
at Rome, on 7 Octobcr 1952, ICAO Doc. 7364 (entered into force 4 February 1958). Amcnded by: 
Protocol to Amend the Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface Signed al Rome on Octobcr 1952, Signed at Montreal on 23 Scptembcr 1978, ICAO 
Doc. 9257. 

2..1.1 See more about this, infra, Chapter 6.3. 
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relation to life insurance con tracts than in relation to e.g. transportation or 

reinsurance contracts.234 

There is, accordingly, a conflict of interest as far as the conflict of laws is 

concerned. On the one hand, there is the interest of the state, that have 

enacted protective legislation, to have ail of the insured in ils territory 
protected by Hs laws. This is especially true about life and accident insurance 
but al50, to sorne extent, about liability insu rance. Furtherrnore, socio

political considerations, caU for the application of this law when it cornes to 

insurance of property, movable or immovable. On the other hand, there is 

the interest of the insurance company to have aIl its insurance contracts 

governed by the same law.235 

Most countries apply the general conflict of laws rules pertaining to 

contracts. Nevertheless, in France and the U.S. there has been a tendency of 
applying the law of the country where the risk is situated.23b In the U .S. life 

insurance con tracts are governed, in the absence of choice, by the law of the 

state in which the insured had his habituaI residence ilt the lime the 

insurance was requested, unless, with respect to the particular issue, some 

other state has a more significant relationship to the contract and to the 

parties, in which event the locallaw of the other state will be applied.237 

Con tracts of fire, suret y or ca suait y in surance are governed by the law of the 

state in which the rir,k is situated, and no choice of law is permitted.1J8 

Reinsurance and transportation insurance are not mentioned in the 

RESTATEMENT, but the courts show a tendency of applying the law of the 

principal place of business of the insurer and the parties are free to choose 

the law applicable.239 

234 O. Lando, Kontraktstatutlet, 3rd cd. (Copcnhagcn: Jurislforbundrls forlag, 1981) 384. 

235 Ibid., at 384~385. 

236 Ibid., at 385. 

237 RESTATEMENT, supra, note 16 § 192. 

238 Ibid., § 193. 

239 Griesc, "Manne In~urancc Contracts ln the Confliet of Laws. A ComparatIve Study of the 
Case Law" (1958/591 6 VelA l Rey 55. Sec rcfcrcnce in Lando, supra, note 234 al 387. 
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In France the law of the place of conclusion of the contract, i.e. most often 

the law of the ha bi tuaI residence of the insured, has been held ta be 

applicable.240 

The Contract Convention241 excluded explicitly contracts of insurance that 

"co ver risks situated in the territories of the Member States of the European 

Economie Community".242 This exclusion was necessitated by the work being 

done to regulate the internai insurance market. 243 Nevertheless, the parties 

to this Convention are free to apply rules based on the Convention even to 

risks situated in the Community, subject to the Community rules whieh are 

to be established.244 The Convention is, a contrario, applicable ta insurance of 

risks situated outside the territories of the said countries and such contracts 

may faH under the consumer contract rule, Article 5.245 

Gcnerally speaking, the European contracts of insurance have not been 

very international in characler up until now,246 since the European countries 

have laws requiring that an insurance company that wants to set up business 

in a country, other than the country of which it is a national, must often do 

that as either a national of that country or as an agent that is totally bound by 

the laws of that country.247 Therefore, the risks insured and the principal 

240 BattUol & Llgardc, supra, noie 4 at 302. 

24: Supra, note 22. 

242 IbId., Article 1 para. 3. 

243 Report on the Conlr,lel Con ven lion, supra, note 10 at 13. Nevertheless, reinsuranee con tracts 
are covered by thal Convention even if the risk is situated within the territory of the Mcmœr 
States of the European EconomIe Community. The Contract Convention, supra, noie 22 Article 1 
para. 4. 

244 Report on the Contracl Convenlion, supra, note lOat 13. 

245 Id. 

246 This is rapldly changing though, at leasl within the European Economie Community. 
Llndo, supra, note 234 al 395. 

247 Ibid., al 389. 
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establishment of the insurer have traditionally been in one and the same 

country, and that is why no problems of conflict of laws have arisen.w~ 

3.2.3 Conc1uding Remarks 

"Save for the consequences of the neglect to insure under the Convention of 

Rome, and the definition and limitation of the rights of in~urers and Third 

Parties contained in the protocol thereto, there is no international private 

law relating to the insurance of aircraft, and therefore the Confliet of Laws 
has to be considered."249 

It is submitted by Land0250 that in con tracts of transport insu rance and of 

aircraft and ship insurance, being to a great extent international in character, 

the parties are free to choose the law applicable to their contract. In the 

absence of choice, the law most in line with the interests of the insurance 

company should govern. Other types of insurance are to be governed by the 

law of the place where the insured risk is located and where the insurer has 

its principal place of business. In case of the risk and the principal 

establishment of the insurer being in different countries, the law of the 

former should govern.251 As to the parties' freedom to choose the law 

applicable to their contract, a lot of reasons for limiting this freedom can be 

put forward, not only in relation to consumer insurance contracts but also in 

relation to conlmercial insurance contracts, since insurance companies 

probably have a dominant possition towards almost any insurance buyer. 

We have also said above that the insu rance contract is an adhesion contract 

and as such often put under strict regulation.252 

248 "Le contrat d'assurance l'est à la loi du domicile ou du sIège de l'assureur. Mais, quand la 
Compagnie d'assurances a des succursales en d'autres pays, c'est généralement le drOit de ces 
pays qui régira les portefeuilles locaux." Aubert, supra, note 20 at 49. 

249 Shawcross & Beaumont, supra, note 1 at 537. 

2.50 Supra, note 234 at 396. 

251 Ibid., at 397. 

252 IbId., at 399 and Lando, supra, note 209 at 153 -154. 
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3.3 Contracts of Agency and Aircraft Charter and the Status of the Actual 

Carrier 

3.3.1 Introduction 

Turning now to the contract of agency and the con tracts concluded through 

an agent it is necessary to distinguish between a contract concluded through 
an agent and a contract concluded with, e.g., a travel organizer acting in his 

own narne. The difference lies in the fact that the travel organizer acts, in 

relation to the passenger, as the carrier, while the agent merely represents 

either the carrier or the passenger in conc1uding the contract. "Con tracts with 

forwarding or booking agents, on the other hand, are completely different 

from con tracts of carriage in the rights and obligations which they confer or 

impose on the parties, but it is sornetirnes dfficult in practice to decide to 

which category a particular contract belongs. A forwarding or booking agent 

is simply an agent employed by an intending consignor or passenger to rnake 

a contract \Vith sorneone else to perform the carriage; the former's rights and 

obligation depend entirely on the law of agency and not on the law of 

carriage. Cases may arise, however, in which the forwarding or booking 

agent is the agent of the carrier, or even, according to the contract, himself 

the carrier."253 We will here first study the rules of agency and thereafter the 

status of the travel organizer. 

3.3.2 Agency 

If we look to the contractual situation we can distinguish first the contract 

between the principal and the agent whereby the agent is appointed the 

representative of the principal and secondly the contract which the agent 

concludes on behalf of the principal. As far as the conflict of laws is 

concerned these con tracts are to be treated in accordance with the general 

rules pertaining to contracts.254 That is to say, the proper law of each contract 

253 Sha\. ... cross & Beaumont, supra, note 1 at 313 . 

.,- 1 
-,:) .. $l'e, supra, Chapter 2. 
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will be determined in accordance with what has been said above. Concerning 

the corltract between the agent and the principal this is the case ln the U.S.,255 

Germany,256 Switzerland257 and Sweden.258 In England there seems to be 

authority for the above solution259 and that the proper law "is in general the 

law of the country where the relationship of principal and agent is 

created",260 In France on the other hand, this contract seems to be submitted 

to the same proper law as the contract which the agent is preparing on 

account of the principaL261 

The position taken in the Contra ct Convention is to apply the general 

principles of conflict of laws applicable to contracts.262 In the Hague 

Convention on the Law Applicable to Agency of March 14, 1978 Article 6, it is 

sl.ated that in the absence of choice the applicable law shaH be the la w of the 

state where the agent has his business establishment or, if he has none, his 

255 RESTATEMENT, supra, note 16 § 291: "RelatlOnship of Principal and Agentl'J TIll' nghts 
and duties of a principal and agent toward each other are determined by the local law of the 
state which, \'VIth respect to the partJcular Issue, has the most siglllficant relallonship to the 
parties and the transaction under the principles statcd in § 6. This law IS selected by 
application of the rules of §§ 187-188. 

256 Drobmg, supra, note 14 at 246. 

257 Swiss Federal Statute, supra, note 20 Article 126 para 1: "When the agency is ba~ed on a 
contract, the relationshtp betwccn the agent and the principal I~ governed by the law 
applicable to their contract." 

258 Bogdan, supra, note 19 at 214. 

259 Dicey and Morris, The Conflict of Laws, 11 cd. (London' Stev('ns & Sons Ltd, 1987) 1339. 

260 Id. 

261 Batiffol and Lagarde, supra, note 4 at 328-329. "Quant au contrat de mandat, il est suggèré 
de le soumettre à la loi du ou contrats qu'il prépare, et une présomption en ce sens se rencontre en 
jurisprudence." 

262 Report on the Contract Convention, supra, note 10 at 13. 
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habituaI residence.263 These two conventions overlap one another but it is 

not the purpose here to investigate further into that relationship.264 

In search for the proper law of the contract in applying the rule of 

"characteristic performance", in the absence of choice, the agent's 

performance has been submitted as the one characteristic for the contract.265 

It must be remembered, though, that the appointment of an agent by e.g. an 

lAT A airline is often done on a standard form contract dictated by the airline 

in which the law applicable might be choosen.266 This proper law governs 

the mutual rights and obligations of the parties, the liabilities of the agent as 
a mandatary of the traveller for a wrong booking or for a bad choice of carrier 

and the substantive services provided by the agent himself, e.g. the 

arrangement of a visa.267 

Looking at the contract concluded through tlze agent between the principal 

and the third person, as e.g. a contract of air transport, the general rules 

applica\.1lc\ to contracts shaH apply in accordance with what has been said 

above.268 The fact that an agent is the intermediary does not change this 
posi ton. 269 

We shaH now turn to the highly complicated issue of the agent's aut1lOrity 
to bind his principal vis-à-vis third persOtzs. 270 This is also called the external 

263 Further that if the place where the agent shaH aet is the sarne as any of thcsc places the 
law of that state shaH apply. 

264 Sec on this Issue Report on the Contract ConventIOn, supra, note at 13 and P. Blok, 
"Hallgcrkonfcrcncens 13. sall1/ing" (978) Nordisk izdsskrift for InlernatlOtza/ Rel 146 at 172. 

265 Bogdan, supra, note 188 at 167 and 168. 

266 IbId, at 169. 

267 Ibid, at 167. 

268 Sec, supra, Chapter 3.1. Blok, supra, note 264 at 165. 

269 Bogdan, supra, note 188 at 165-166, sccms to he of the same opimon but stresscs that it is the 
law of the carTIer that governs thc issue of the modahtics of performance. 

270 Sec gcnerally Llndo, supra, note 234 at 224-236. 
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.. 
aspect of the agency contract. This question was explicitly excluded from the 

scope of the Contract Convention,271 because "it is difficult to accept the 

princip le of freedom of contract on this point".272 Before adopting Articl('11 

of the 1978 Hague Convention on the Law Applicable to Agency273 some 

delegations argued for the application of the proper law of the contract 

entered into through the agent to the question at issue here.274 This seems to 

be the possition taken in France275 and in England.276 In the Swiss Federal 

Statute277 it is stated that this issue is to be "governed by the law of the state 

in which the agent has his place of business, or, if such place of business does 

not exist or is not ascertainable hy the third party, by the law of the state in 

which the agent carries out his main activity in the particular case",278 This 

latter position and the one taken in Article 11 of the Hague Convcntion279 

271 Supra, note 22 Article 1 para 2. (O. 

272 Report on the Contract Convention, supra, note 10 at 13. 

273 "As betwccn the pnncipal and the third party, the eXI~tence and extent of the abt'nt'~ 
authority and the effeets of the agent's exercisc or purported exercise of his authonty shall hl' 
go vern cd by the internaI law of the State in WhlCh the agent had hls busJllcs~ ('~tabh:,hl11l'nt 
at the time of hls relevant acts. 
Howevcr, the internai law of the State in which the agent has acted shaH apply If -
a) the principal has hls business establishment or, If he has none, hls habl tuai resldence III 
that Stale, and the agent has acted in the name of the principal; or 
b) the third party has his business establishment or, if he has none, hls habituai rt'sldcncl' III 
that Sta te; or 
c) the agent has acted at an exehange or auction; or 
d) the agent has no business cstabhshment. 

Where a party has more than one busmess establishment, this ArtJcle refcrs to the 
establishment with whlch the relevant aets of the agent are most c1o~e1y conncctt'd." 

274 Blok, supra, note 264 at 166. 

275 Batiffol & Lagarde, supra, note 4 at 328. Whcre the agcney contraet is governcd by the 
propcr law of the contract that was entered into by the agent, on bchalf of the pnncipal, 
which law also governs thls issue. 

276 Dlœy & MOrriS, supra, note 259 at 1341. 

277 Supra, note 20. 

278 Ibid., ArtIcle 126 para. 2. 

279 Supra, note 273. 
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seem to be very close ta one another and point ta the application of the law 
of the place where the agent acted or to the law of the place where he has his 

business establishment and {rom which he is, therefore, supposed to act. This 

means that a special connkt rule has been adopted for this question,280 and 

traditionally this has been the case in, inter Qlia, Germany,281 Sweden282 and 
Swi tzerland. 283 

3.3.3 The Contracl of Aircraft Charter and The Status of the Actual Carrier 

Here we will deal with the contract between the traveller and the organizer 

and the con tracts between the organizer and the providers of substantive 

services. It was stated above that the travel organizer contracts in his own 

name and therefore no contractual relationship exists between the travellers 

and the providers of substantive services. fhe liabilities between these latter 
persans are, therefore, strictly extra-contractual, even though an 

international convention has put bath the provider of an aircraft and the 

organizer under the umbrella of the Warsaw Convention, as we shall see 

later on. 

As we have seen above284 the Contract Convention provides a special rule 

for "package tours", considered to be consumer con tracts. This means that 

the weaker part in the con/ract between the organizer and the traveller is 
afforded special protection in the conflict of laws. 

Howcver, the c(mtract between the organizcr and the providers of 
substantIve services is a strictly commercial contract where no consumer 

aspects has to be taken into consideration. For our purposes the contract for 

2!ll Blok, !>upra, note 264 al 166. 

2Rl Drobnig, supra, note 14 al 246. 

282 Bogdan, supra, note 19 at 215. 

283 Bahffol & Lagarde, supra, note 4 al 329. 

284 Supra, Ch.lpter 3.1.3. 

,. 
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,. the charter of aircraft285 is of the utmost importance. L'I,lstitut de Droit 
International adopted the following rule (Article 3) in ils 1963 Resolution:2s6 

"The hiring and affreightment of aircraft shalJ he regulatcd br the law 10 which the p.uties 

have indicaled Iheir intention 10 submit il. 

If the parties have not indicated their intention in Ihis matter, the chartcring287 and 

affreighlment shaH be subject 10 the national law o( the aircraft." 

First, the parties are free to choose the law applicable to thier contract.288 

This solution is met with approval and it has even been questioned whether 

it was necessary at aIl to state this obvious general prindple of conflict of 

laws.289 

The second rule, however, provokes son'\e questiGns. Before dealing with 

them we have to distinguish between different types of air charter.290 Two 

kinds are frequently refered to in the doctrine.291 They are "Bare Hull" and 

otherwise.292 In the latter cat;egory faIls both "Time Charter" and "Voyage 

285 "Air charter is to be defined as rc\ating to contracts which have becn entered lOto by mean~ 
of a special document, the charter party, exactly in the same way as the mantime charter is 
bclievcd once to have arisen (carta partita)." Sundberg, supra, note 177 at 502·503. 

286(963) 50-II Annuaire de /'Institut de Droit International al 374. 

2'Ol lt is to be noted that the French versIOn docs not use the equivalenl in french 10 charlenng 
but instead repcats the word hlring (location) from the first sentence. The change of wording in 
the English version is thcrfore probably only a misstake. Sœ (1963) 50-II Annuaire de 
l'Institut de Droit Internatiollal at 366. 

288 And oEten they sccrn to use thls po~slb!llty. Sœ the contracts annexcd 10 J.W F. Sundberg, 
Air Charter (Stockholm: Norstcdts & soner, 1961). Sec also Sadlkov, supra, note 146 at 249, 
stating that the standard contract u~ed by Aeroflot for the charter of ancra(t pro vide (or the 
application of the Air Code of the USSR. 

289 Milde, supra, note 2 at 238. 

290 It is not the purpose herc to mvestigatc into ail forms of air charler agrl'Cments. We will, 
IheTcfore, settle for a more general distinction. 

291 K. Grbn(ors, Air Charter and the Warsaw Convention (Stockholm: ]956) 119. S,ldlkov, 
supra, note 146 at 246. Bentivoglio, supra, note 2 at 140. 

292 Shawcross & Beaumont, supra, noie l at 470. 
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Charter".293 A "Bare Hu!''' charter involves only the aircraft, without the 

operating personnel, and can be classified as de facto a contract of hire (wet 

lease).294 The classic definition of the other cathegory reads: "a contract of 

carriage relating to the whole capacity of an aireraft, equipped with crew, for a 

particular voyage or series of voyages (Voyage Charter), or for voyages to be 

ordered by the Charterer during a specified period" (wet lease).295 This other 

catfaegory is also called affreightment.296 

The "Bare Hull" charter agreement is nothing but "a sample of the lease 

contract"297 and therefore Bentivoglio stated that "since a lease is a contraet 

wich implies the transfer of possession of ares with the right to use it, the lex 
rci sltac will be dominant, leaving room to party autonomy in that limited 

area in which real rights are not at stake. Moreover, since the sitlls of an 

aireraft is generally considered as being placed in the country where the 

aircraft is registered as to nationality, it turns out that the law of the fIag will 

have primary authority."298 This is also the rule in Italy.299 Sadikov on the 

other hand contends that "under general principles of conflict of laws the lex 
rci sitac is applicable to proprietary and not to contractual rights. The subjeet 

of our exan'lination is not property relations, but contra ct of hire (lease)."300 

He argues, eonsequently, in favour of the application of the proper law of the 

con tract to this kind of charter agreements. 

It is submitted that the part of the contract which pertains to the transfer of 

possession of the rcs, i.e. where real rights are at stake, is governed by the lex 

293 IbId., al 471. 

294 Sadikov, supra, note l-t6 al 247. 

295 Sha\.'\'cross & Beaumont, supra, note 1 al 471. 

296 Bentivogho, supra, note 2 at 141. 

297 Sundbcrg, ~.upra, note 177 at 236. 

298 Supra, note 2 al 143. 

299 Report on the Contract Convention, supra, note 10 al 19. 

3lX1 Supra, note 146 at 248. 
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1 
rci sitae {in the case of aircraft the law of nationality of the airer.lft is 

substituted for the tex rci sitac),301 while the other part is go\'crncd by the 

proper law of the contract (the characteristic performance being the one 

undertaken by the lessor). 

The eontract for the chartering of an aircraft equipped with a crew 

(affreightment) should, according to rule number two, i.e. in the absence of 

choice, also be governed by the nationallaw of the aireraft. 1t is submitted 

that in this case, which does not involve the transfer (If possession of ares, 

this rule is ill suited. Il has also been proposed that the law of the operator's 

principal place of business should be the proper law of the contract.Jll2 We 

think that a special rule to be applied to this kind of contracts in the absence 

of choice is unnecessary. This is a strictly commercial contractual 

relationship with no special protected interests involved, such as consumer 

or creditor protection, why the general rules applicable in the absence of 

choice303 are to be given full latitude. This seems to be the position taken by 

Bentivoglio304 even though Sadikov interprets him to argue in favour of the 

application of the law applicable to the eontract of carriage.J1l5 

We will now turn to a discussion of the status of tlle prcwidcr of 
substantive services, in this case the aircraft operator or the actual carrier, as 

far as liabilities are concerned. We have said above that the relation betwecn 

the provider and the traveller is strictly extra-contractual, sincc it is the 

organizer that contraets with both separately in his own name-that is 

however not ahvays the case.306 "The Warsaw Convention of 1929 applies to 

301 See, infra, Chapter 5. 

302 Bogdan, supra, note 188 at 182. 

303 See, supra, Capter 2 

304 Supra, note 2 at 144. 

305 Supra, note 146 at 248. 

306 In Block v. Compagnlc Nationale AIr France la Avi 17,518 (US Fcd CA 51h Clr, 
November 8, 1967) the actual carrier had issued tickets to the pa~sl'ngcrs and Ihat was why a 
contractual relatIOn bClwccn the providcr and the passcnger had bCl'11 l'~!ablJ"hcd. 
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the contract of carriage and does not contain particular rules relating to 

international carriage by air performed by a person who is not a party to the 
contract of carriage ('actual carrier' who performs the actual carriage by 

virtue of the authority from the 'contracting carrier')."307 This has caused 

sorne difficulties in the past308 due to the fact that under the original Warsaw 

Convention, interpreted with the French civillaw as a background, an actual 
carrier which performs the carriage on behalf of the contracting carrier 
becomes the préposé of the contracting carrier.309 This means +hat he falls 

within the scope of the Warsaw Convention and that the plaintiffs cannot 

recover more damages th an is allowed under that Convention. Furthermore 

it means that the acts of the préposé are imputed to the contracting carrier. 

Under common Iaw there is a distinction made between servants and 

agents on the one hand and independent contractors on the other.310 Only 

the acts of the former are imputable to contracting carrier under the ru les of 
agency.311 To the contrary, in civillaw both faIl under the notion of 

préposé.312 Therefore, when the text was translated into English the liability 

limits set up by the \Varsaw Convention could be circumvented by suing the 

independent contractor, the actual carrier, instead of the contracting carrier, 

the former being extra-contractually Hable. Even though Mankiewicz, a civil 

Iaw Iawyer, found the Warsaw Convention sufficient to deal with this 
situation,313 ICAO began to work on a new convention to clarify314 the 

307 Mildc, supra, note 108 at 198. 

308 Sec Grônfors, supra, note 291 at 60-115, and R.H. Mankiewicz, "Charter and Intcrchange of 
Aircraft and the Warsaw Convention. A Study of Problems Arising From the National 
Application of Conventions for the UnificatIOn of Private Law" (1961) 10 Int'I Comp L Q 707. 

309 MankiewIcz, supra, note 113 at 252. 

310 Goldhirsch, supra, noie 135 al 68. 

311 Sundberg, supra, note 177 al 335. 

312 Mankiewicz, supra, note 140 at 45. 

313 M.lI'lkicWICZ, supra, note 140 at 47, and, supra, noie 113 at 252. 

314 "This c1anflGltlOn was nccrSSltated by the more rccent modalities of air transport 
operations in which one partyentcrs into the contraet of carnage with the passengers or 
shippcrs (a!> chartcrer or frcight forwarder) and anolher party in faet performs the actua! 
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situation.315 The new Convention was adopted by a diplomatie conference 

convened in Guadalajara, ~.fexico, on 18 September 1961, and is, therfore, 

called the Guadalajara Convention.316 "The sole purpose of the Guadalajara 

Convention of 1961 is to ex tend the application of the Warsaw Convention 
or that Convention as amended also to the 'actual carrier'."31? 318319 

3.3.4 Conclu ding Remarks 

We have now established the law applicable in agency relations, in travel 

organizer relations, and to the contract for the charter of an aircraft. Further 

we have touched upon the status of the provider of sub~tantivc services, the 

actual carrier, as regards the liability towards the trav('llers. 

The complexity of the issues discussed here have becn demonstrated by 

Mankiewicz in relation to brokers: "The broker is simply an intcrmediary 

between the carrier and his client, except when he is charged with the 

delivery of the goods to the carrier or to the consignee. In the latter case, he is 

the servant or agent of the consignor or the carrier, and his liability is 

carriage without being in dIrect contract rc1ationship with the pa!>senger or the shlper." 
Milde, supra, note 108 at 198. 

315 Legal Commlttce, Eleventh Session, Tokyo, 12-25 Scptembcr 1957, ICAO Doc. 7921, LC/143, 
Vol. l, Minutes, Vol. Il, Documents. 

316 Convention Supp]ementary to the Warsaw Convention, for the Umflcation of Certain Rull's 
Re]ating to International Carriage by Air Performed bya Person Other than the Contracting 
Carner, signed at Guadalajara on 18 September 1961 (GlIadala)<lra Convenlton). ICAO Doc. 
8181 (entered into force on 1 May 1964). 

317 Milde, supra, note 108 at198. 

318 The Guadalajara Convenlton, supra, note 316, defmes the contrac/l1Ig camer as "d pcr!>On 
who as a principal makes an agreement for carnage govemed by the War~w Convention wlth 
a passengcr or consignor or with a person actmg on bchalf of the pa!>scnger or consignor" 
(ArtIcle 1 b) and the actual carrier as "a person, othcr than the contracting camer, who, by 
virtue of authority from the contracting carrier, performs the whole or part of the Cilrnage 
conlemplatcd in paragraph b) but who 15 not with respectto such part a ~lICCC~SIVe camer 
within the meaning of the Warsaw ConventIOn." (Article 1 c». 

319 See also Sundberg, supra, note 177 at 388-396. 
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governed by the nationallaw of agency when he is acting for the consignor, 
and by the Warsaw system, if applicable, when he is acting for the carrier."320 

320 Manl.icwicz, supra, note 140 at 49. 
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3.4 Con tracts of Ernployment 

3.4.1 ,- 'j ('ralities 

Ernployrnent con tracts ln l.iL' '7"'f1ict of laws reprcsent a very interesting 

topie since they contain traditional contrJcluaJ eJements and are an area 

where states have a tendency of intervening in tht:: . nf public poliey, or 

ordre public. This tendency shows that states want to protccl L ','-

economically weaker, the employee, in this kind of contracts. This has, ... 

course, repercussions upon the conflict of laws issue, especially considering 

the scope of mandatory rules and ordre public.321 

This b especially true of the Contract Com1cntlOrI,322 which in Article 6323 

deals with employment contracts.324 The freedom to chose the applicable law 

is admitted, but the employee cannot, thereby, be prevented from invoking 

the mandatory rules of the law of the place where he habitually carnes out 

his work or, if this is not one place but rnany, the law of the country in which 

he was engaged. There is also sorne room left for the application of the law 

of another country to which the contract rnight be more closely COlll1l'cted. 

321 Philip, supra, note 31 at 97. Sec also Ballffol and Lagarde, supra, note 4 at 277. 

322 Supra, note 22. 

323 "1 Notwlthstanding the provisIOns of Arltcle 3, ln a contract of cmployment a chOlcc of law 
madC' by the parties shaH not have the result of deprivmg the ('mrloyœ of the rrotectlOn 
afforded to him by the mandatory rules of the law which would he arrhcahl(' undl'r 
paragraph 2 ln the absence of chOlcc. 
2. Notwlthstanding the provIsIOns of ArtIcle 4, a contract of empl(lyment ~ha Il, III ttH' ab~'nce 
of chOlcc in accordancc with Article 3, be governed. 
(a) by the law of the country ln ..... hlCh the employœ habltualJy carnes out hl~ work III 
performance of the contract, l'ven if he Îs temporanly cmploYl'd III another country, or 
(b) If the cmployec dœs not habltually carry out hlS work ln any one country, by the Iaw of the 
country in whlch the place of bUSiness through whlch he ..... as engagcd IS ~ltllatL'd. 
unle~s it appcars from the Clrcumstanccs as il whole that the contract IS more clo~l'Iy wnnl'cted 
with another country, in which case the contract shall bc govl'rnpd by the law of that 
country." Ibid. 

324 See CG.J. Morsc, "Contracts of Employmcnt and the E 2.C Contractual Obligation,> 
ConventIOn" In r.M. North (cd.) Contract Confltcts (Am~\crdam North lIolland Pllbh~hJng 
Company, 1982) at 143. Report on the Contract Convenllon, supra, note Hl at 25. 
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The same laws apply in the absence of choice, instead of the supplementary 

method used in Article 4.325 

The parties' freedom to choose the applicable law in employment 
con tracts is, according to the Swiss Federal Statute,326 strictly limited to "the 

law of the state in which the employee has his habituaI residence or to the 

law of the state in which the employer has his place of business, his domicile 
or his habituai residence."327 Otherwise applicable is primarily the law of the 

place where the employee habitually carries out his work,328 and, if this place 
is not one but many, the Iaw of the employers place of business, Of, in the 

absence thereof, his domicile or his habituaI residence.329 

The parties' freedom to choose is also limited in France where the Iaw of 

the country where the employee carries out his work governs the contract. It 
is, however, possible for the parties to make a choice, but only if il will afford 

the employee a better treatment than under the above mentioned law.330 

In Swcden there secms to be no prohibition for the parties to choose the 

law which shan govern their contract. And, further, the supplementary 

method331 may be used in establishing the law applicable in the absence of 

choice. If this rnethod gives no conclusion an in dubio-rule making the law 

of the place where the work is carried out will apply. 

325 Sec, supra, Chapter 2.4. 

326 Supra, note 20. 

327 IbId., Artlclc 121 para. 3. 

328 Ibid. para. 1. 

329 IbId para. 2. 

330 8.111((01 and Lagardc, supra, note 4 at 278: "Et de fait, après avoir hésité pendant un temps 
enlre la loi d'autonomze el la loi du lieu d'exécution, la Cour de cassation paraît bien rattacher 
dans ses derniers arrêts le COlltrat de travaIl à la loi du lieu d'exécution et ne permettre aux 
"artie!' d'y déroger que dans un sens fat'orable au salairié." 

331 ThL' "mdividuahzmg mcthod", sec, supra, Chapter 2.4. 
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3.4.2 The Contrad of Employment of the Crew of an Aircraft 

Judging from the solutions presented above at least the very common 

reference to the law of the place where the employee habitually carries out 

his work is i11 suited for lhe contract of employment of the crew of <'!.r'l 

aircraft. An aircraft passes rapidly over the territories of man y states and also 

over the high seas making it impossible to determine in what country the 

work is carried out. Of course, the problem does not arise in purely domestic 

air transport, and as long as these transportations do not show an 

international element they are of no importance for the conflict of laws. But 

a foreign carrier exercising a right of cabotage332 with ils own crew, or simply 

the fact that a carrier employes foreigners as members of its crcw for domcstic 

services provides an international element. Further, the employrncnt of 

foreigners in international air transport does also crcate conflict of laws 

problems. 

The problem was studied by CITEJA in 1932, during the preparation of a 

o raft Convention on the Legal Status of the Flying Personnel, which never 

became a convention.333 However, Article 2 of the 1932 draft provided for the 

application of the law of the nationality of the aircraft.334 

L'Institut de Droit International also studied the issue during ils work on a 

resolution pertaining to conflict of laws problems in air transport.335 The 

starting point of the discussion was the solution presented by Makarov to 

332 Sec Article 7 of the ConventIOn on InternatIOnal CIvil AViation, Signed at ChlCdgO III 1944 
(the Chicago Convention), ICAO Doc. 7300/6. "Each contractlllg State shall havl' the nght to 
refuse permissIOn to the aircraft of other contrachng States to take on m ItS terr/tory 
passcngcrs, mail and cargo carned for remuncration or hire and dcslmed for anothcr pOInt 
within Ils territory. Each con!ractmg State undertakes not to enter mto any arrangements 
whlch spcciflcally grant any such pnvllegc on an exclUSive basls to any other Stalc or an 
airline of any other Statc, and not to obtain any such exclusive pnvllcge (rom any olher stale." 

333 Mllde, supra, note 2 at 239. 

334 Id. 

335 (1959) 48-1 Annuaire de l'Institut de Droit International al 381-385,428,444,447,453 and 
469. (1963) 50-Il Annuaire de l'Institut de Droit International at 197-203 and 248-250. 
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apply the law of nationality of the aircraft.336 Audinet, on the other hand, 

proposed the application of the law of the place of establishment of the 
carrier at which the crew was engaged.337 Then, de La Pradelle opted for the 

application of the lex loci contractus considering the fact that aircraft may be 

leased without crew; bare-hull or coq nue, or interchanged.338 The difference 

between the views of Audinet and de La Pradelle is mearly one of definition. 

The first draft then adopted the rule that the law of the nationality of the 

aireraft would govern the contract except where the aireraft was used by a 
foreign company (under a contract of lease or interchange), when it would be 

governed by the law of the place of contracting.339 This was criticized by Jenks 
and Batiffol,340 and the solution finally adopted in Article 4 reads: 

"The contract of employment of the crew of an aircraft shaH bc governcd by the law to which 

the parties have indlcated thelr intention to submit il. 

If the parties have not tndlcated thelr intention in this matter, the contract shaH he governed 

by the national law of the aircraft."341 

The first paragraph Ieaves it to the parties to decide what law shaH govern 
their contract. As we have se en above the parties' freedom in employment 

contracts has been severely diminished in the modern day conflict of laws, 

and we therefore submit that there exist no unlimited freedom of the parties 

today, as proclaimed in this paragraph. 

The second paragraph gives the supplementary rule that in the absence of 

choice the contract shaH be governed by lawof the flag state of the aircraft in 

336 A. Makarov, (959) 48-1 Annllaire de l'Institut de Droit International al 381. 

337 A. Audmel, Ibid., at 428. 

338 P. de La Pradelle, Ibid., at 444. 

339 Ibid., al 469: "Le contrat d'engagement du personnel de l'aéronef est régi par la loi nationale 
de l'aéronef et, pour le cas où l'aéronef est exploité par une compagnie étrangère et affrété sans 
équipage, par la loi du heu de conclusion du contrat" 

340 (1963) 50-11 Annuaire de l'Institut de Droit International at 198-203. 

341 Ibid., at 374. 
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which the personnel are working. AIready during the deliberations in 

['Institut de Droit InternatiOtlal, preceding their 1963 resolution, this 

provision was criticized.342 Another critic was Milde: "It may be submitted 

that the contract of employment need not have any legal relation to the 

country where the aircraft is registered. The contract of employment does not 

create any legal link between the crew and the aircraft (or the place of the 

registration of the aireraft) but between the crew as employees and the air 

transport enterprise as employer. The employer and the employees are the 

relevant parties to a contract of employment and their mutual rights and 

duties form the substance of the contra ct of employment. ln these mutual 

relations between the employer and employees the nationality of the alrcraft 

may be quite an accidentaI element which can hardly influence the contract 

or establish a persuasive legal link between the contract of employment and 

the law of the state where the aircraft !s registered."343 He would rather sec 

the law of the employer's permanent place of business as the one to govern 

these contracts.344 

Bentivoglio states that as it is the flag state that decides on the status of the 

operating crew on the international level under Article 32 of the Chicago 

Convention,345 and that therefore the contract must comply with the 

"statutory prescriptions and regulations" of this state, it is the law of this state 

that should govern these contracts.346 A chosen law would, according to the 

same author, be viewed as a "contractual reception" subjcct to the approval 

342 Supra, notes 336, 337 and 338. 

343 Supra, note 2 at 241. 

344 Id. 

345 Supra, note 332. "(a) The pilot of every aircraft and the other membl'rs of the opcrating 
crew of every aircraft cngagcd in international navigation shaH be pn)VIded with ccrtlflcatrs 
of compctency and liccnses issued or rendcred vahd by the State in whlch the alrcrafl is 
registered. 
(b) Each contracting Statc rcscrves the nght to refuse 10 rccognlze, for the purposc of fllght 
above its territory, certificatcs of compctcncy and hcences granted to any of Ils nalionals by 
another contracting Stale." 

346 Supra, note 2 at 145. 
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of the law of the nationaJity of the aircraft.347 Exceptionally, in the case of 
"bare hull charter", the law of the employers place of business may govern 

the contract.348 

The major weakness with 8entivoglio's view is that he only considers the 
contract of empJoyment of the operating crew, Le. the personnel engaged in 

the navigation and piloting of the aircraft, while the other members of the 
crew are left out from his conflict rule. To apply different conflict rules to 

different parts of the crew seems unnecessary even though they certainly are 

empJoyed on different terms and may belong to different trade unions. In the 

conflict of Iaws there are not different laws applicable to different categories 

of employment con tracts; engineering, consulting or piumbing, rather a 

generaJ rule applies to aIl different contracts of employment. This is further 

emphasized by the fact that during the deliberations preceeding the Contract 

Convention the group of experts renounced the need for a special rule 
pertaining to the employment con tracts of the crew of ships,349 

A further weakness is that Article 32 of the Chicago Convention only deals 

with a public international Iaw requirement that the professional 

competence of the pilot and the other members of the operating crew of an 

aircraft engaged in international navigation, must be certified by a license. Il 

does not in any way deal with the contract of employment of the crew of an 

aircraft. Furthermore, Article 83 bis of the same Convention permits the 

transfer of functions under Article 32 to the state of the operator. 

3.4.3 Conc1uding Remarks 

Since the resolution of l'Institut de Droit International of 1963 new rules 

have deve!oped in the conflict of laws especially in 50 far as employment 

347 Id. 

348 Ibid., at 146. 

349 Report on the Con tract Convention, supra, note 10 at 26. 
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contracts are concerned. It is therefore submitted that Article 6 of the 
resolution is of little relevance under modern day conditions. 

As we have seen above there is still some freedom left for the parties to 

choose the law applicable to employment contracts. This freedom might, 

however, be limited. In the absence of choice, the law of the place where the 
work is carried out is to govern the contract. If the work is carried out in 
different places (in many territories) the law of the employer's principal place 
of business governs the contract. This is especially the case in the air 
transport sector where the crew is engaged in one country but executes their 
duties under the contract over and in the territories of different countries. 

Since most carriers today are one-nation based, the law applicable will be the 

law of the nation of which the carrier is a national carrier--or one of many 
national carriers. It is submitted that this is a good ru le since the nationality 
of air carriers is weIl known and most personnel engaged by them are also 

nationals of that country . 
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3.5 Contrads of Aircraft Purchase 

3.5.1 Introduction 

Under this heading we will not attempt to analyse the substance of these 

contracts, but sirnply to look at sorne peculiarities inherent in the contracts 

(or the purchase o( movabJes. The problern centcrs around the fact that the 

contract, in addition to giving rise to inter partes obligations, also transfers a 

right in rem, i.e. ownership. Consequently, there is a conflict between the law 

applicable to obligations (the Jaw chosen by the parties) and the law 

applicable to real rights (the lex rei sitae or the law of the nationality of the 

aircraft). This is not a specifie problem of international air law and it will not 

be dealt with in any great detail. Moreover, the law applicable to con tracts has 

been dealt with above350 and the law applicable to rights in rem will be dealt 

with later on.351 

3.5.2 The Conflict of Laws 

1. "An aircraft is a chattel and therefore the law governing its sale is the law 

of Sale of GoodS."352 If wei then, first look to the law applicable to contracts 
for the international sale of goods353 we are confronted with a few differences 

(rom the ordinary rules pertaining to con tracts. The Hague Convention orl 

the Law Applicable to the International Sale of Goods of June 15, 1955 is 

explicitly not applicable to the purchase of registered aircraft.354 A contrario, it 

350 Supra, Chapter 2. 

351 Infra, Chaptcr 5. 

3",2 Shawcross & Beaumont, supra, note 1 at 467. 

353 The United Nations Convention on Con tracts (or the International Sale ol Goods, U.N. Doc. 
A/CONF 97/18 Annex 1 (1980), is a convention (or the unification of substantive laws in the 
field ol the internatIonal sale of goods but IS explicitly not applicable to the sale of alrcraft, 
Article 2 (e). V.G. Maurer, "The United Nations Convention on Contracts for the International 
Sale of Goods" (1989) lS Syracuse J Int'I L & Corn 361 at 366. 

.1.."4 Article 1. 
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is applicable to contracts for the purchase of aircraft not yet registered.355 For 

this kind of purchase the Convention admits the parties' right to choose the 
applicable law.356 In the absence of choice the law of the vendors domicil, 
when he receives the order or the law of the place where the vendor's 

establishment is located, that received the order, will be applicable,357 If, 

however, the vendor receives the order in the country where the buyer is 

dorniciled the law of thi~ ~ountry will be applicable.358 The Convc>ntion is 

made applicable to the transfer of the risk but not in relation to third 

parties,359 since sorne countries consider the transfer of the risk as an issue 

related to the transfer of ownership,360 For other countries the rules of the 

Convention are only applicable to the inter partes relation. 

In the U.S. the parties are free to choose the law applicable to their conlract 

and in the absence of such a choice there is a presumption for the application 

of the law of the vendors place of business,361 Nevertheless, the issue is not 

totally clear,362 ln England "[i]t is clear that the contractual rights and 

obligations faU to be deterrnined by the propcr law of the transfcr [Emphasis 

added]".363 The concept of the p.oper law of the transfer is analogous to the 

proper law of the contract, i.e. to find the law which has the most real 

connection to the transfer. Under this doctrine the parties are still free to 

355 Lando, supra, note 234 at 290-291. 

356 Article 2. 

357 Article 3 para. 1. 

358 Article 3 para. 2. 

359 Article 5. 

360 Lando, supra, note 234 at 295. E g. France, Batiffol and Lagarde, supra, note 4 at196. 

361 RESTATEMENT, supra, note 16 § 191. 

362 Lando, supra, note 234 at 289. 

363 "This catcgory inc1udes such questions as whethcr there is an imphcd condition that the 
subject-matter of the transfer 15 of merchantable quality or fit for a partlcuJar purpo!>C, or 
whethcr the transfcr itsclf 15 formally v03Jid." Cheshire, supra, note 15 at 791. 
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choose the law applicable. France,364 Switzerland365 and the Scandinavian 
countries366 are aIl parties to the 1955 Hague Convention. 

2. Turning now to the law applicable to real Tights (e.g. ownership367) and the 

possible conflicts with the law applicable to the contract, we will infra368 find 

that the law traditionally applied to this issue is the lex rei sitae, but that as 

far as aircraft are concerned the law of the country of nationality of the 

aircraft has taken the place of the lex Tei sitae" Therefore, what will be said 

about the 'ex rei sitae appHes instead to the law of nationality of the aircraft. 

"Although the Sales Law applies to the obligations of buyer and seller 

arising from a contract of sale it does not apply, for example, to the question 

of the passing of property under the contract. Thus the latter issue will still 

faU to be determined by the conventional rules of priva te international 

law."369 In England the choice lies between the proper law of the transfer and 

the lex Tei sitae. The choice between them depends, basicaUy, on whether the 
issue under consideration is contractual or proprietary.370 In France the same 

division is made.371 

364 Batiffol and Lagardc, supra, notc 4 at 311. 

365 Swiss Federal Statute, supra, noIe 20 Article 118. 

366 Lando, supra, note 234 at 290. 

367 dc Visschcr, supra, note 2 at 306-318. 

368 Infra, Chapter 5. 

369 CheshIre, supra, notc 15 at 504. 

370 Ibid., at 790. 

371 "lA jurisprudence est de fait bien fixée sur ce que les contrats, même géllérateurs de droits 
réels, sont soumis à la loi d'autonomie. Il s'ensuit certainement la compétence de cette loi pour 
les conditions de formation du contrat et pour les droits de créance qu'il engendre, par example 
celle du prix dans la vente. Au contraire les droits réels constitués ou transférés sont soumis à la 
loi de la situation du bien; cette soumission s'impose évidemment pour le contenu des droits 
réels que le contrat peut engendrer; mais il faut certainement l'étendre à des conditions de 
création des droits réels qui, même par contrat, sont propres à ces droits: la question se pose 
essentiellement pour les formalités destinées à rendre la constitution ou le transfert opposables 
aux tiers - publicité réelle pour les immeubles, tradition pour les meubles - et qui d'ailleurs sont 
exigées dans ccrtams systèmes pour le transfert du droit mème entre les parties." Batiffol and 
Lagarde, supra, noie 4 al 193. 
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3. Therefore, we might submit in conclusion, that the contract for aircraft 

purchase, as far as the inter partes obligations are concerned, is governed by 

the law applicable to the contract; i.e. the law chosen by the parties or in the 

absence of choice either the proper law of the transfer, the ldw made 

applicable through the 1955 Hague Convention (if applicable) or another law. 

On the other hand the lex rei sitae (the law of nationality of the aircraft) 

governs issues such as the creation and the contents of real rights, especially 

in relation to formalities necessary to protect these rights from the daims of 

third parties, e.g. registration or transfer of possession.372 

3n de Visscher, supra, note 2 at 309. 
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4. Acts and Facts Taking Place On Board an Aireraft in Flight 

4.1 Introduction 

Under this heading scholars have traditionally treated the problems arising 

from confliet of laws rules that attaches decisive importance to the locus of 

an act or fact, when this locus is onboard an aireraft in flight.373 The acts and 

facts dealt with are contracts, births, deaths, marri ages, wills, torts and crimes. 

The problem in a nut shell is to decide what law the court shaH apply to a 

case, the facts of which have taken place onboard an airera ft in flight, when 

the conflict of laws Tule that he is applying points to the application of the 

law of the locus where the fact and act took place. When the locus is an 

aircraft in flight shaH the judge apply the law of the subjacent territory or, 
failing a subjacent territory or not, the law of the nationality of the aircraft, 

the law of the principal business of the carrier, the law of the place of 

departure or the law of the place of destination. 

Much attention was devoted to this problem during the deliberations in 

l'Institut de Droit International before the adoption of the 1963 resolution.374 

L'Institut started out by discussing 4 different Articles375 pertaining to rights 

373 Sec, inter alia, de Visscher, supra, note 2 at 342-379, Lord McNair, The Law of the Air, 3rd 
cd. (London. Stevens & sons, 1964) 271-306, F. de Planta, Princip~ de Droit International Privé 
applicables aux actes accomTJ!is et aux faits commis a bord d'un aéronef (Genève: Librairie E. 
Droz, 1955), R. Coquos, "Les pcrspcctives d'avenir du Droit Privé International Aérien" (1938) 
VII RGDA 29 at 34-38, Y.-J. Blanc, "De la loi applicable aux contrats passés par les passagers 
au cours d'un transport aérien international" (1934) 1 Nouvelle revue de droit International 
Privé 67, O. Riese, "Réflexions sur l'unifict<lion internationale du droit aérien, sa situation 
actucllt, ses perspectives (1951) RFDA 131 at 143, V. Pappafava, "Les Contrats aériens. Du 
moment et du lieu où l'on doit considéra comme conclu un contrat entre deux parties, l'une en 
avion et l'autre à terre." (1923) Revue Juridique Internationale de la Locomotion Aérienne 305, 
Bentivoglio, supra, note 2 at 102-122, {!959) 48-1 Annuaire de l'Institut de Droit International 
at 395-404, 409-41} 422-424, 429, 462-466 and 471, and (1963) 50-11 Annuaire de l'Institut de 
Droit International at 214-235 and 257-269, Milde, supra, note 2 at 257-261, especially note 
161 page 257 for f thcr rcfcrcnœs. 

374 (1963) 50-II Annuaire de ['Institut de Droit International at 257-269. 

375 (1959) 48-1 Annuaire de l'Institut de Droit International at 409-410. 
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in rem,376 contracts,377 marriages378 and wills.379 The confliet rules that were 

discussed were the lex rei sitae (for rights in rem), lex loci actus (for the 

formaI requirements of a contract or a will) and lex loci cclebrationis (for the 

formaI requirements of a marriage). (We will not go into a more detaited 

examination of these ru les) here. The Article that was finally adopted reads: 

"If a legal aet has taken place or a fact giving risc to legal liability has occurcd on board of an 

aircraft in flight in an area not subject to State sovereignty, or whenevcr it is not possible to 

determine the territory over which the flight has takef\ place at the lime of the aet or fact 

giving rise to legal liabllity, the nationallaw of the aircraft is subshtutcd for the law of the 

place where such act or fact has occurcd. 

If the act covered by the preceding paragraph relates to goods situatcd 011 board an alrcraft. 

the nationallaw of the alrcraft shaH he substituted for the law of the situation of the good~ .. 

As we can see l'Institut adopted the princip le of territoriality, meaning 

that whenever an aircraft is flying through the airspace of astate any act 

taking place on board shaH be deemed to have tak~n place in that state. Only 

in the case of flight over an area not subject to the sovereignty of any state (as 

over the high seas) or when it is uncertain over which territory an act did 

take place does the rule point to the application of the law of the nationality 

of the aircraft. It has principally been between these two principlcs, the 

principle of territoriallity and the principle of the nationality of the aircraft, 

that the discussions in thE:' doctrine have pendulated.38o "It is submitted that 

by raising a question wh ether the territory of the overflown state or tl'lP 

aircraft itself should be considered as locus actus, the doctrine is crcating 1 

non-existing artificial problem; while in the airspace of a forcign state, the 

aireraft, its crew and passengers are in the territory of that state and arc 

376 Ibid., ArtIcle 11. 

377 Ibid., Article 12. 

378 Ibid., Article 13. 

379 ibId., Article 14. 

3&l Sœ on this discussion Bentivoglio, supra, note 2 al 112-116 . 
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subject to ils jurisdiction, laws and regulations in ail respects.38l While in the 

airspace of a foreign state, the aircraft does not enjoy any "extraterritoriality" 
and no analogy with vessels on the high seas rnay be drawn."382 

Bentivoglio, on the otht:r hand, argues for the application of the principle 

of nationality383 and criticizes the solution adopted by l'Institut: "We have 

seen however, in the course of the previous chapter, that there are sufficient 

reaS0ns why this type of approach, still linked with the traditional doctrine 

in the field, appears no longer tenable. "384 

What ever the solution it must be realized, from a pragmatic point of 

dew, that cases invol ving births, marri ages, wills and, to a lesser degree, 

contracts, transfel' of movables, crimes and torts on board an aircraft in flight 
are very rare; "sorne of them seem highly improbable in practice."385 We 

will, therefore, only briefly examine the conflict of laws rules of sorne 

countries pertaining to sorne of these acts and facts. At the outset we would 

like to disqualify the cases of births (citizenship) and crimes386 since they do 

not qualify as cases of private law. 

4.2 The Different Acts and Facls 

1. We shall now look al contracts concluded on board an aircraft in flight. As 

we have seen above,387 there is still sorne roorn for the application of the tex 

381 "ThiS conclusIOn (ollows from the gcnerai mternationaIIaw whlch conslders the airspace 
as an integral part of the state tcrntory; Art. 1 of the Chicago Convention is dcclaratory of 
this gencrai ruIe." Milde, supra, noie 2 at 169. 

382 Ibid., al 259. 

383 Supra, nolc 2 at t03-12L 

384 Ibid., al 116. 

385 Mllde, supra, note 2 al 258. 

386 See gcnrrally on penal air-acronauticallaw Matte, supra, note 99 al 325-373. 

387Supr•1, Chapter 2.5. 
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loci actus in the field of cotltracts, but only as a subsidiary rule, conccrning 

the formaI validity, in lavor l'alidatis. We have also seen that the manncr of 

performance of a contract is governed by the la\'v of the place of 

performance.388 If these places are in the aircraft we may, consequcntly, 

encounter sorne problems. 

In addition, the very common practise of selling goods in the course of air 

carriage should often be subject to the rules pertaining to the international 

sale of goods. The Hague Convention on tlte Law Applicalllc to tllc 

International Sale of Goods of June 15, 1955389 acknowledgl's the parties' 

freedom to choose the law applicable to their contract.390 In the ab~('nC(~ of 

choire the law applicable shaH be the law of the vendor's resiùence when hl' 

received the order, or the law of the place in which he has an establishment 

that received the order, or the law of the buycr's resldencc if the vl'ndor or 

his agent received the order In that country. How these suh~idiary rules arc 

to be applied in this case is a matter of speculation. One pOSSible solution 

wou Id be to apply the law of the carriers principal place of business as the law 

of the vendor (the second subsidiary rule is of little importtlncc in this Cél~C). 

The case at issue involves, moreover, consumer aspects, ilnd the provisions 

of, inter alia, the Contraft Convcntion 391 might be applicable as tex sl'tXlIllis. 

2. In relation to man zages the conflict of laws rules of mélny countrics stdlt! 

that the formalities of a maifiage are governed by the /ex loci cclebratioms. 

Matters of a formaI character are inter alia; the competence of the person 

executing the marriage, the procedure to be followed, the necessit y of prim 

notification and witnesses.392 

388Id. 

389 The ConvcntlOn IS not applicable to the parties' capacity ta contract, the forlll of the 
contract and the relation to third parties, Article 5. 

3~ Article 2. 

391 Sœ, supra, concC'rning consumer contracts, Chapter 3.1.2. 

392 Sec Bahffol and Lagarde, supra, noie 4 at 59-60, and Cheshirc, supra, note 15 al 561. 



Under the laws of Eng/and there are a few exceptions to this rule. First, 

there are two statutory exceptions one pertaining to consular marriages393 

and one pertaining to marriages of members o~ British forces serving 

abroad394 which shall be vaUd as if they were solemnised in the The U.K..395 

Secondly, there is the common law exception.396 Originally it sufficed that 

the marriage was peT verba de prof enti, but in 1843 the House of Lords 

added the condition that an epis: Jally ordained priest or deacon, whether of 

the English or Roman Catholic Church, should perform the ceremony.397 

This kind of marriage is applicable a) in countries where the common law is 

in force, b) where the compliance with the lex loci is prevented by sorne 

insuperable difficulty and c) marriages of military forces in belligerent 

occupation. 39B This kind of marriage is not accepted in England, only in other 

territories Whether marriages on a ship on the high seas does require the 

services of a clergyman is not totally dear as far marriage of necessity is 

conccrned. It secms that this reqUirement could be done away wIth if there is 

sorne clement of urgency.399 In SU111mary, we find no indICation that the laws 

of England should apply extratcrritonally, excepl under very speCIal 

circumstances, and, as far as marri age in an aircra[t is concerned, "[i]t is 

submitted that in such cases an English court will apply the law of the 

subjacent state, regardless of the nationality of the aircraft, to determine the 

legal consequences of these events".400 A marriage in an aircrafl over the 

high seas could be valid with a clergyman present or without, in a situation 

of necessity, by virtue of the personallaw of at least one of the contracting 

393 Chesh\r(~, supra, note 1) al 563. 

394 Ibid" al 565. 

395 Ibid, al 563 and 565. 

396 Ibid, al 566. 

397 Id. 

398 Ibid, al 566-572. 

399 1111li., al 574. 

4lX) Lord McN<1ir, supra, note 373 at 302. 
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parties, because "[t]here can be no lex loci".401 This pOSfition definctly 

renounces the principle of nationality of the aircraft. 

In France the formatlon of a marriage is also governed i..y the prindplc of 

locus regit actum,402 the only exception being consular marriages.403 In the 

U.S. this principle governs not only matters of form but also mattcrs of 

substance.404 The Scandinavia'l countries do, at least bclwcen theffiselves, 

adhere to the same principle.405 

3. Turning ta wills, the point in issue is the formai validily of the will. It 

would seem reasonable ta apply the lex loci actus also to lhis act, but thal 

possition is not accepled in Francc406 and has suffered severe draw-backs in 

relation to the principle in favor va/idatis in other countries. 407 In Eng/and, 

401 Ibid, al 305. 

402 "Le mariage étant considéré comme un acte JUridique quant à sa forll/tltHm, e . .,t ~(lumis à la 
règle locus regit actum pour ses condi/wns de forme. celles-cr seront déterminées ,Nlr la 101 du 
lieu de sa dlébratlOn" BatJffol and Lagarde, supra, noIe 4 at 37. 

403 Ibid., at 47 

404 Ibid., al 38. 

405 Bogdan, supra, note 19 at ]38. 

406 "Ccpwdant la SIiCceSSIOIl lestamentaire dérive d'un acte juridIque, le testament, et on aI/rail 
pu attendrc /'applzcatlOn de la loi de cet acte comme on la trollve pOlir le contrat de manil/Xc 
Mais la compétente, admise, de la loi succcssoraie ne permet de laisser le tcs/a/cur sc réfber à 
une autre loi que dlms les nwtiL~res sur lesquelles la loi sucassoralc 1//' IlOrfl' l111s tic tilSf1IWtUJIIS 

impératIVes". Ballffol and Lagarde, supla, note 4 at 396 

407 ln England the domlcJ! of the testator was the only connedmg f<lC!or recognI'ocd by the 
common la ..... , but the W1l1s Act of 1861 added Ihe place of actmg a~, a !>llbsldlary rule. 'Then the 
implemertatlOn of the 1961 Hague Ccnvention on the FormaI Vahdlty of WlIb and Illter the 
1973 v\lashington ConventIOn in International WIlIs further changed the mIes. Che ~hlre, 
supra, note 15 al 836-841 and 850. 

The 1961 Hague Convention on the Formai Valldl/y of Wllls, Article 4, ho/d!> a te~t.1ment 
valid as 10 (arm If It mccts the reqUlrcments of the lex loCI ac/us or the lilw of the tl'~lcl!or~ 
domlCII, habituai residencc or nationahty, eithrr at the tlme of makll1g the will or at death. 

The 19ï3 Washrngton Convention on InternatIOnal Wllls ~I~ up 0 c,pcClal, adJI!tonal, form for 
testaments and every testament complymg wlth thls (orm I!> then he Id valJd ln ail the 
contractmg states Sœ K.H. Nadelman, "The Formai Vahdlty of Wills andd the Wa~hlngton 
ConventIOn 1973 providing the Fonn of an InternatIonal Will" 11974) 22 Am J Comp L 365 
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in the case of a will made on board an aircraft the law of the place of 

exccution receives special statutory treatment.408 The testator may comply 

with either the law of the place, in the territory of which the aircraft in 

grounded409 or, in other cases410, with the law of the nationality of the 

aircraft.411 

4. Rig/rts in rem have t!'<tditionally been governed by the lex rei sitae.412 Here, 

we shaIl only discuss the law applicable to the transfer of tangible movables 

situated in the aircraft. The problem is known as res in transitu. When rights 

in movablcs are transfered, and at the time of this transfer are situated in an 

aircraft, the application of the lex rei sitae is very inconvenient. But what law 

is the more suitable? There seems to be no c1earcut answer. 413 As alternatives 

the law of the owner's domicil, the law of the place of ultimate 

destination,414 the law of the place of dispatch and the proper law of the 

particular transfer have been suggested.415 If the transfered goods are 

reprcsented by a document, e.g an airwaybill, and this document is capable of 

an independent dealing (i.e. is negotiable), it has been held that to a certain 

extent the rights in rem of the transactio~ are to be governed by the law 

408 The 1963 WIlIs Aet section 2 (1) (a), ibid. 

409 Lord MeN.m, supra, note 373 at30S, holds that this also apphes If the alrcraft IS ln flight 
through the terntOrlal alrspace of that state. ln whlch case the law of the subjacent state 
shall govern 

410 Lord MeNalr, IbId, at 3D5 holds that over the high seas there is no lcx loci and therefore 
the court shal1 apply the 1er domicilii of the maker or another system of Iaw, most 
appropriate III the Clrcum~tanccs. 

411 CheshIre, supra, note 15 at 837. J.H.C. MOrriS, The Confliet of Laws. 3rd cd. (London: 
Stevens and sons, 1984) 394-395. 

412 Bahffol and Lagarde, supra, nùte 4 at 163. 

413 "The most that can he 5<11d is that, when a conflict anses conccrning a chattcl 'Ill transi!', 
thL' proper law of the Irans(cr must bc detcrmined in the Iight of pl";nciplcs mentioned ln this 
study, navlng regard to the faets of the particular case." P.A. Lalive, The Transfer of Chattels 
ln the Confbct of l ilWS (ili(ord: Clarendon Press, 1955) 192-193. 

414 The SW1:->S Federal Statute, supra, note 20 Article 101, adopts this rule. 

415 Cheslure, t-upra, note 15 at 800. 
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applicable to that document.416 Aiso the application of the la\\' of the state of 

nationality of the carrying aircraft might be relevant.417 

5. Lastly, we shaH consider the case of torts committed onboùrd an aircraft in 

flight, whereby the application of the lex loci delict; rule might become 

problematic. In this context we will not go into any details on the present 

state of torts and the lex loci de/ict; rule in the conflict of laws, this will be 

dealt with in detail illfra.418 It suffices here to say that the kt loCI dellcti rule 

is still alive in the civil law countries wh île it has lost considerable ground in 

the common law419 countries.420 In countries that do not rigidly uphold this 

rule the problem of torts committed onboard an aircraft does not creilte any 

special problems. In the other countries, however, a solution has to be fmmd. 

Batiffol & Lagarde propose to apply the law of the nationality of the aireraft, 

at least over the high seas, implying that the law of a subj~cent tcrritory 

would be the lex loci in other cases.421 

416 Id., and Bogdan, supra, note 19 at 233. The sWISS Federal Statu te, supra, note 20 Arhc!(' 106, 
reads: "1. The law deslgnated in an Instrument detcrmines whcther this Im!rument t'mb(ldle~ 
[ownership of] the merchandlsc. In the absence of such deslgnatlOn, this l}lle~hon I~ gllverned by 
the law of the state in whlch the I!:>suer has hlS place of busmess. 
2. Wh en the Instrument embodles [owncrshlp of) the merchandlsl', tlw reill nghts re1atmg tn 
the instrument and ta the mcrchandise arc governed by the law dppbcable to the lJ)!:>tnlllll'nt il!:> 
a movable. 
3. Wh cre more than one person assert rcal nghts on the merchandbl', !:>(Jme dlrcctly and others 
by virtuc of an mstrument, the law applicable to the ml'rchandl~e Ibl'If dl'll'rmml'~ whlch of 
thcsc nghts shaIJ prenJl." 

417 CheshlTc, supra, note 15 at 801 and Bat/ffol and Lagarde, supra, noie 4 at 167 and 168. 

418 Infra, Chapter 6. 

419 Sec especially conccrmng this case at common law; Lord McNair, supra, note 373 at 281-288. 

420 Ncvertheless, whJle France and the scandinavian countncs ~tJll adhefl'S to the princlple 
West Cermany, the Netherlands and SWltzerland 5('em to accept ccrta", exceptIOns. Batif(ol 
and Lagardc, supra, note 4 at 239-242. Sec alsa S. Stromholm, Tort!:> ln the Confllct of L1W!:> 
(Stockholm: 1961). 

421 Supra, note 4 at 246 
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4.3 ConcJuding Remarks 

ln conclusion we have found that the sphere of applicabiIity of confliet of 

laws rules attatehing special significance to the locus of acts and facts have to 

a large extent bcen reduced by other rules. Nevertheless, sorne problems 

might still arise and it is submitted that the rule established by l'Institut de 
Droit Intcmational "may be considered as very satisfactory. It wou Id help to 

fill the vacuum in such cases where, according to general principles of 

private international law, the lex loci Qctus is to be applied to a particular 

legal relation but no situs in the legal sense exists (area not subject to State 

sovereignty) or the situs cannot be determined with accuracy at a given 

moment. In such cases it is justifiable to exehange the aircraft itself as a 

fictitious locus and to apply the nationallaw of the aireraft. The same appHes 

for goods situated onboard an airera ft; under similar circumstances the lex rei 
sitac-in faet non-existent or undeterminable--is to be replaeed by the 

nationallaw of the aireraft."422 

Il is important here to note that it is the application of general principles of 

private international law to relations onboard an aircraft in flight that have 

bccn scrutinized here and not rules specifically relevant to air law. Further 

that, at least sorne of the problems, have a very limited practical importance. 

Therefore, we have limited the presentation to the extent necessary. 

"M. BATIFFOL demande que la longueur du débat soit proportionnée à 

l'il/lporlallcc de la question."423 

422 M1Ide, supra, note 2 at 261. 

423 (1963) 50-II Anlluaire de l'Institut de Droit International at 230. 
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5. Security Rights in Aircraft 

5.1 Introduction 

The purchase of aircraft cannot be undertaken without effective financing. 

"Aerospace financing is a continuous struggle between two opposing 

requirements. Unlike the financing of real property or plant and machinery 

where the assets are fairly stationary, aerospace related equipment is both 

very expensive dangerous and IIiglrly mobile. In confliet is the nl'ed of the 

user to have as much operational freedom as possible, and the nl'cd of the 

finacier to ensure that the equipment is preserved in a good condition and 

readily accessible should there occur an event of default. 

In the final analysls, it is the user who must prevail since the equipment 

cannot be put to proper use if it is confined to the custody of the finacier or its 

agent. Consequently, it is important that adL'quate sccurity he afforded to the 

finacier without unduly limiting the ability of the user to exploit the 

equipment to ils fullest potential and therby giving further assurance to the 

financier of its potential to service the debt."[Emphasis added)424 

The question here is how the adequate security devices used to finance the 

purchase of the very expensive425, dangerous and mobile aireraft are 10 be 

treated in the conflict of laws. Due to the higly mobile nature of this kind of 

movable property the application of the lex rei sitne rule is highly 

impracticable. The security devices used differ of course from jurisdiction tn 

jurisdiction but in short they include: hypothee, mortgagc, pledge, trust 

deeds, equiprnent trust, c0nditional sale, hire-purchasc, leases etc. 426 Since wc 

424 Bunker, supra, note 229 at 135. 

425 "A new Bocmg 747-400 for Instance, will cost morc than US. $125 million ln 1987, 
dcpendmg on customer-spcciflCd equipment, and more modest narrow-bodled aJrcraft may co~t 
in exccss of U.s. $25 mIllion cach." Bunker, Ibid., at 179. (Today, 1990, the Boetng 747-400 cos! 
close to U.5. $190 milhon) 

426 Sec Bunker, supra, notc229 at 135-179, and for a comparahvc surv('}' M.llle, supra, nolt' 99 at 
546-565. 
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have deaJt with the conflict of laws problems related to the contract of aireraft 

purchase427 and the contract of aircraft charter (and leases)428 we will here 

consider only rights in rem.429 

5.2 The Geneva Convention 

The second Assembly of ICAO, convened in Geneva adopted, on June 19 of 

1948, the Convention on the International Recognition of Rights in 
A ire raft. 430 From the title and from the preamble431 it is clear that the 

Convention did not attempt to set up a uniform code of security devices or to 

provide for the enforcement of real rights,432 but merely to provide for the 

international recognition of rights in aircraft created under the laws of the 

applicable jurisdiction.433 In addition, it provides for the registration, and 

publicity, of these rights,434 for the establishment of a preferential arder 

among certain claims435 and for international conditions of sale in 

execution.436 

427 Supra, Chapter 3.5. 

428 Supra, Chapter 33. 

429 de Visscher, supra, note 2 at 318-323. 

430 leAO Doc. 7620. 

431 "WHEREAS it is hlghly desirablc in the intcrest of the future expansion of international 
civil aviation that rights ln airera{t be rceogniscd intemationally." Ibid., para. 2 of the 
preambk'. 

432 G N. Calkins, "Creation and International Recognition of Tille and St.'Curity Rights in 
Aireraft" (1948) XV JALC 156 at 166. 

433 Artide 1. 

434 Articles Il and III. 

435 Articles IV, VII (5) and VU (6). 

436 ArtIcle VII. 
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The rights in rem that the contracting states undertake to recognisc are 

enumerated in Article l, which reads: 

"(1) The Contraeting States undertake to recognisc: (a) rights of propcrty in aueraft; (b) rights 

to aequire aireraft by purchasc eouplcd with possession of Ihe airerdft; (c) righls 10 p(lsscs~ion 

of airera!t under leascs of six months or more; (d) mortgagcs, hypothequl's and slmil.u rights in 

airera(t which arc contractually ercatcd as sceurity for payment of an lIldebtedne5s; 

providcd that such rights 

(i) have becn conslltuted in accordance with the law of the Contractmg Stail:' in whlch thc 

aireraft was registered as 10 nahonality at the hme of thclr constitutIOn, and (h) are 

regularly rccorded in a public record of thc Contraetmg St.lte III whlch thc alrcr.lft 15 

rcgislercd as 10 natlOnahty. 

The regu 1<: nt y of sueesslve recordmgs ln different Contrachng States shall he detl'rmull'd III 

aceordancc with the law of the State where the aircraft was reglstered as 10 natlOnaIily al 

the lime of eaeh record mg. 

(2) Nothing in this Convention shall prcvenl the recogmllOn of any righb in ,mcr.lfl under tht 

law of any Contractmg Statc, but Contraeting States shall not admit or rl'cognisc any nght dS 

taking pnority ovcr the nghts mentioned in paragraph (1) of IhlS Article. r Emph.l<'ls added/" 

The rights enumerated in (a) to (d) need no further explanation, sincc 

"[t]he language adopted in the Convention, as shown by its legislative 

history, was broadly intended to cover security dcviccs such as conditional 

sales and leases in addition to aIl types of mortgages To qualify for 

international recognition, the underlying security intNcst must be 

'contractually created', thcreby excJuding statutory, common law 01' judicial 
liens."437 

There are further prerequisites for the international recognition of these 

rights stated in (i) and (ii); that the rights have been constitutcd in accordance 
with the law of nationality of the aircraft and are rrgularly record cd in a 

public record held by the same state. This looks like a contradiction to th(' 

stated intention of the drafters-merely to recognise rights in aircraft-for it 

437 ].W.F. Sundberg, "Rights in Aircraft" (983) VIII Annals AIr Space L 233 al 237. 
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is prejudicial in favour of the law of nationality of the aircraft in relation to 

the creation and transfer of real rights in aircraft. The intention of the 

drafters, however, was different and the phrase "in accordance with the law" 

shaH he read to mean "the entire law of a Contracting State, including its law 

on confliet of laws. Consequently, it will be necessary for a court whieh is 

seized with a problem in the future to consider under what law a given 

transaction was consummated, applying to Us decision the law of confliet of 

laws of the Contracting State whose nationality the aircraft bears."·DB It is thus 

clear that the Convention is only prejudicial to the question what state's 

confliet rules are to govern the creation and transfer of real rights in aircraft. 

Traditionally this would have been a question for the conflict rules of the lex 
fori to resolve. 

Nevertheless, "[a] Contracting State may prohibit the recording of any 

right whieh cannot validly be constituted according to its national law" 

[Emphasis added],439 th us depriving rights constituted in accordance with the 

law made applicable through the conflict of laws rules of the state of 

nationality of the aircraft of priority, according to section (i) of para. (1) read 

in conjunction with para. (2). Paragraph (2) paves the way for the recognition 
of any rights in aireraft under the law of any440 contracting state;441 e.g. rights 

in an aircraft under construction and not yet registered.442 These rights shaH 

not, however, take priority over the rights mentioned in paragraph (1).443 

Therefore, astate, being the state of nationality of the aircraft or not, might 

recognize as valid, in a )uridical proceeding, a right created under the law of 

any contracting state, as long as it does not admit this right to take priority 

438 Calkins, supra, note 432 at 164. 

439 Article II (3). 

440 As to the meanmg of this word sec Matte, supra, note 99 at 568 note 45. 

441 The French version rcads' "Aucune disposition de la présente Convention n'interdit aux 
Etats contractants de reconnaître, par application de leur loi nalionale, la validité d'autres 
droits grevant un aéronef." 

4·12 Matir, supra, ncte 99 at 568. 

·1-13 Article 1 para. (2) in fine. 
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over the rights created in accordance with the law of nationality of the 

aircraft. 

It is therefore submitted that the Convention, even if only implicitly, 

makes it crucial for the creditors to have their securities creatcd and 

transfen~d in aecordance with the law of the state of nationality of the aireraft. 

And, consequently, the Convention does prejudice in favour of the 

application of this law also to the issue left for the entire )aw of the state of 

nation,ality of the aircraft; the creation and transfer of real rigllts. 

As to the effects of the recording of any right mentioned in paragraph (1) 

with regard to third parties, Article Il (2) provides that this shaH be 

determined by "the law of the Contracting State where it is recorded." 

5.3 The Conflict of Laws 

The issues traditionally governed by the law applicable to rights in rcm are 

numerous an quite complex diverging from jurisdiction to jurisdiction.444 

The Swiss Federal Statute,445 Article 100, states: 

"1. The acquisitIOn and 1055 of real righls in movables arc govemcd by the Jaw of the place 

",.'herc the movable was situated at the timc of (the occurcnce of] the (aets upon whieh such 

,acquisition or loss is based. 

2. The content and the exercise of real rights in movables arc governed by the la w of the place 

where the movable is sltuated.[Emphasls addcd)" 

444 For a comparative analysis pcrtaming to rights in aircraft sec Matte, !>upra, note 99 at 546-
565. 

445 Supra note 20. 
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The emphasized words, acquisition and 1055, content and the exersice, rnay 

be used as general definitions of the issues governed,446 and will sufficE' for 

the purposes of this study. 

The question that presents itself is, what law shall be applied to the se 

issues. Generally speaking, the traditional approach is to apply the lex rei 
sitae,447 as we have seen in the Swiss Federal Statute,448 to questions of this 

kind. Nevertheless, its application to reaI rights in airera ft seems 

impraeticable due to the mobility of the aircraft. L'Institut de Droit 
International adopted the following rule:449 

"Rights in rem and pnvate law daims in respect of an aireraft shaH he governed by the law of 

the na tJonality of the aircraft. 

Neverthclcss crcdltors cnhtled to sums due for rcscue of the aireraft and to special ex penses 

cssenlIal for the maintenance of the aircraft may daim the preferences and the order of 

priority rccognizcd to them by the law of the State whcrc rescue or maintenance operations 

have been leT/nrnaled. 

A change of natlOnality of the aircraft shaH not affect rights already acguired." 

To substitute the la",v of the nationality of the aireraft for the lex rd sitae 
has been prcfered by many authors450 and by many jurisdictions.451 There is 

446 BatIffol and Lagarde, SLlpra, note 4 at 174, use the words contenu des drolls réels 
(détermination des prérogatii'es du p"opriétazre, de l'usufruitier nu du gagiste) and modes 
d'acquisition (prescription acquisitIve, contrats ou autres). 
E. Rabel, The Con fi/ct of Laws (Ann Aroor. University of Michigan Law School, 1958) al 125, 
uses the words "cond/llons and cHccts of the convcyance". 

44ï "1I1t 15 i11 present the un/versaI princlple, mamfested in abundant deClsions and rccogmzed 
by .111 writcrs, that the creatIOn, modificatIOn and tcrmination of nghls in individual tangible 
physical thl/lgs arc dlermmcd by the law of the place whcre the thillg IS physically 
situated." Rabet supra, note 446 al 30. 

448 ArtIcle 107 of thls Statute states, howevcr, thdt Lhis Statute shaIl not prejudIce the 
provisions of olhcr laws relating to rcal rights on ships, aireraft and olher mcans of 
transportation. 

449 (1963) 50 Il Anlluaire de l'lllstdut de Droit lnternational al 374. 

450 For rcferl'nccs sec Milde, supra, note 2 al 234 notes 60-64. Lllivc, !>upra, note 413 at 191. 

451 B.ltlffol illlli Lagarde .. supra, note 4 al 165-166 note JO. Bogdan, supra, note 19 at 233. A. 
Ph/llp, DlllIsk internatiollal privat- og proc~'rct, 3'rd ed. (Copenhagen: 1976) 391-392. 
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no indication that this rule would only be applicable in the case where the 

lex rei sitae is undeterminable-as in the case of flight ovcr the high seas

and not when the aircraft is flying through the airspace or standing on the 

territory of a state.452 The last paragraph follows logically from the adoption 

of this principle. The rationale for the principle has been underlined by 

Milde:453 "The need for security and stability of legal relations requif4"?s that 

these relations be attatched to a single, permanent and stable law which 

would be forseeable for ail parties concerned. The bcst solution to be found is 

undoubtedly in favour of the law of the place of registration of the aircraft, 

which 1s known to all concerned, is stable and unique." 

The second paragraph almost reiterates Article IV (1) of the Geneva 

Convention.454 

5.4 Conc1uding Remarks 

As we have seen the Geneva Convention does not purpmt to introduce a 

uniform set of security ùevices but merely to provide, undcr certain 

conditions, for the international recognition of rights in aircraft. 

Nevertheless, the creditors wanting to ascertain priority for thdr daims arc 

implicitly encour~ 6ed to make sure that the security they have becn offcred 

can be registered in the state of nationality of the aircraft. Pollowing the path 

of the Convention many states now recognize that the law of the state of 

nationality of the aircraft shaH aiso govern the creation and contents of these 

security rights. Thus, we are faeed wi th the faet that t}~c law of the nationality 

452 Morris, supra, note 411 at 375, seems 10 he of the opinion thill the law of the natlOnaltty of 
the aircraft is 50 restncted. 

453 Supra, note 2 at 235. 

454 "In the event that any daIms in respect of (a) compensation duc for salvage of the ,lIrcr.lft, 
or (b) cxtraOrdlI1dry expcnses indispensable for the preservat:on of the illrcraft glve n~e, under 
the law of the ContracUng State whcre the operatIOn of salvagc or pre~erviltion \Ven' 
terminated, to il nght confL'rrtng a charge agdtnst the alrcraft, :.llch nght .,hall hl' H'( ognN'd 
by Contracting States and shall take pnonty over ail other nght~ ln the illrcraft " Supr.l, notl' 
449. 
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of the aircraft governs real rights in aircraft. Therefore, when the Geneva 

Convention in Article 1 para. (1) section (i) mentions tilt' law of the state of 

nationality of the aireraft-meaning the entire law of that state-it is, in faet, 

the substantive law of the same state that is applicable. Creditors are 

therefore faeed with a monopoly position of the law of the stale of 

nationality of the aireraft and should adapt their seeurity devices accordingly. 
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6. Aircraft Accidents; Torts and Related Issues 

6.1 Introduction 

In this final chapter we shaH look at aircraft accidents and the problem of the 

conflict of laws to determine the law applicable to the issue of tortious 
liability. For a change, we will start with a short conflict of laws analysis and 

thcreafter turn to specifie issues to determine the scope of the applicable law 

and if any modifications to the general rule are called for. This latter part will 

deal with damages sustained by passengers, aircraft opera tors and by third 

parties on the ground. 

6.2 The Conflict of Lawsi Lex Loci De/icti Today 

"The principle unanimously established by the canonists and later the 

statutists since the 13th century and generally adopted to-day is that the lex 
loci delicti commissi governs."455 

The meaning of this rule is that a daim for damages resulting from a tort 

shaH be governed by the.law of the place where the alleged tort occured. It is 

said that the rule is derived from the vested rights doctine holding that a 

right acquircd under the laws of one state "are capable of vesting and 

permanently adhering in a person until destroyed by the operation of such 

law."456 Thcrefore, the law applicable shaH be the Iaw to which the person 

acting owes obedience at the decisive moment and, conversely, the law that 

guarantees the right which has suffered an infringement. 

This rule has for a long time been and, often, still is the generai rUIe under 

which the law applicable to tort daims is determined.457 The advantages of 

455 Cheshire, supra, note 15 at 514. 

456 J.B. Wolens, "A Thaw in the Reign of Lex Loci Delicti" (1966) 12 JALC 408 at 411-412 . 

457 Sec gcnerally Strbrnholm, supra, note 420 at 77-115. 
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the rule are its ease of application, predictability of outcorne and its symmetry 

of application to the parties458-especially in cases resulting from big disasters 
involving many injured, such as an air crash. The disadvantages are that the 

place of in jury is not always easy to ascertain, that the vcsted rights doctrine 

ignores the interests that other jurisdictions have in the outcome and that it 

is unfair to the plaintiff since the place of in jury is entirely fortuilous. 459 (The 

latter point, fortuit y, is of course particularly relevant in aviation accident 

cases.) In France460 and in Sweden 461 the rule seems to be more or less 

untouched, while in other countries the rule has either been replaœd or 

provided with exceptions beeause of dissatisfaction with the traditional 

approach and often on publie poliey grounds.462 

In Germany the lex loci deUet; is still the basic rule463 but it has been 

provided with exceptions. If the tortfeasor is German he is protectcd by 

Article 38 (before the 1986 reform Article 12) EGBGB:464 "By reason of an 

unlawful aet committed in a foreign country, no greater daims can be 

enforced against a German than those created by German law."465 Further, if 

both the tortfeasor and the plain tiff are Germans, German law alone is to 

458 Cagle, supra, note 111 at 953 and 974. 

459 Ibid., at 975. 

460 Smce the case: Civ. 25 mai 1948, Lautour c. Veuve Guiraut, (1948) Recueil Dalloz 357. Sec 
referencc in Batiffol and Lagarde, supra, note 4 at 237-239. 

461 Since the case Cronsoie v. Forsikringaktieselskabet National (969) Nytt luridlskt Arkiv 
163. 

462 For a comparative oUllook sec Cagle, supra, note 111 at 973-988, and B. Hanohau, "The 
Amcrican Conflicts Revolution and European Tort ChOlce-of-Law Thlllkmg" (1982) 30 Am J 
CompL73. 

463 Drobnig, supra, note 14 at 213. 

464 The Introductory Law to the CiVlI Code, SGB Œürgerliches GC'sctzbuch), (896). 

465 Translation by Drobnig, supra, note 14 at 214. Another tramlatlDn by B Dick son, "'1 he 
Reform of Private International Law in the Federal Rcpublic of Germany" (1985) 34 Jnt'l & 
Comp L Q 231 at 236 note 27: "daims arising out of a tort commltled abroad cannat he brought 
against a German nation<llio a grealer extcnt Ihan is allowcd for by the German law " 
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govern the tort.466 A German in the above sense is a German national or an 

organization subject to German law. It is the not the common nationality, in 

the latter exception, that demands the application of German law, rather it is 

the common place of residence why the rule should be restricted to Germans 

ordinarily residing in Germany.467 There seems to be sorne authority, even 

for the recognition of the parties' choice of the applicable law.468 

Under the Swiss Federal Statute469 the parties may agree to the application 

of the law of the forum at any time after the occurence of the injurious 

even t. 470 The general rule in the absence of choice is the lex loci delicti,471 but 

if the injured party and the tort feasor have their habituaI residence in the 

same state the law of that state will govern.472 A further exception is made 

for the law applicable to a pre-existing legal relationship if the act violates 
that legal relationship.473 

In the Nctherlands an exception to the lex loci de/ict rule exists when the 

consequences of a tortious act belongs to another nation's legal sphere.474 

It should be noticed, aIso, that the Hague Convention of May 4, 1971 on 
the Law Applicable to Traffic Accidents, in Article 3, as a general rule adopts 

466 Established bya regulation of Decembcr 7, 1942. Drobnig, supra, note 14 at 215 note 16. 

467 IbId., at 215. 

468 IbId., at 216. 

469 Supra note. 

470 IbId., Arttcle 132. 

471 IbId., Article 133 para. 2 sentence 1. But jf the rcsult of the act occured in another state the 
law of tha! state will apply if the tortfeasor should have forsecn the that the result would 
occur thcre. Ibid., Article 133 para. 2 sentence 2. 

4n Ibid., Article 133 para. 1. 

473 Ibid., Article 133 para. 3. 

474 For example in a car accident in a forcign country bctwcen two Dutch nationals. ]udgment of 
June 16, 1955, Court of Appeals, Holland (1955) Nederlandese lurisprudentie 615. Sec reference 
in 8.111((0) & Lagardc, supra, note 4 at 240. 
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the lex loci delicti, but exceptions in favour of the law of the place of 

registration of the vehic1e were admitted.475 (See, infra, the Hague 

Convention of October 21, 1972 on the Law Applicable to Products Liabllity.) 

Under the laws of England the situation is s0111ewhat c()mph.~x. "English 

law, accordiI-'5 to the prevalent view, has so intirnately blended the It'x loCI 

delicti commissi and the lex f'Jri that the court is not the merl' guardilln of its 

own public poliey, but is required to test the defendant's conduct by rcference 

te the English as weIl as well as to the foreign law of tort."47b The rule relates 

back to the ruling in Philips v. Eyre477 as modified by Boys ·V. Clraplill.478 In 

this latter case the House of Lords was unanimous, but "this unanimi ty is 

clouded by the bewildering variety of reasons for their Lordship's 

conclusions."479 The rule thereby established has come to be called the rule of 

"double actionabiIity", i.e. there must be actionability by the lex fori and the 

lex loci delicti. 48o Or, stated differently, the tortfeasor can always invoke the 

protection of the English law. 481 This rule is, neverthcless, a general ru le and 

the latter jugment decides that there should be flexible exceptions in favour 

of the law which has the most significant relationship with the occurence 

and the parties.482 

475 Batiffol and Lagarde, supra, note 4 at 242-244. 

476 Cheshire, supra, note 15 at 519. 

477 [18701 LR 6 QB 1. See reference ln Cheshire id .. 

47811971] AC 356. See rcference in CheshIre id .. 

479 Cheshire, supra, note 15 al 519 and 519-520 rcspcctivly for their diffcrenl rt'dsons. 

480 Ibid., at 521. 

481 Batiffol and Lagarde, supra note 4 at 240. 

482 Cheshire, supra, note 15 at 536, and Diccy & Morris, supra, note 259 al 1373-1378 
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The great revolution483 in relation to the Iaw applicable to tort.s has taken 

place in the U.S., but i~ has not lead to any great clarity, on the contjary.484 

Morris slated, in 1951,485 that- "[i]f we adopt the proper Iaw of a tort, we can at 

Ieast choose the law which, on polie)' grounds, seems to have the mas! 
significant c01'!ilection with tht! ehain of aets and cireumstances in the 

particular situation before us.[Emphasis added]"486 A foreign tort shouId, 

eonseqUl!ntly, be adjudged aecordin3 to the social environment in which it 

has becll committed.487 In Babcock l'. Jackson, of 1963, the New York Court of 

Appeals said that it is the law of th? state which has the mùst significant 
1 elationship with the occurence and with the parties that determines their 

rights and liabilities in tort.488 A few y'3ars later the RESTATEMENT489 

adopted Lhe following rule:49o "The rights and liabilities of the parties with 

respect to an issue in tort are determined by the Ioeallaw of the state which, 

as to that issue, has the most significant relationship to the occurence and the 

parties."491 There are also other approaches to this issue and there seems to 

4&3 Callcd "the American conflJct reyolution" by Willis L.M. Reesc, "American Choice of 
Law" (1982) 30 Am J Comp L 135. The flrst Restatement of Conflict of Laws (1934) § 378 
adopted the lex loci delieti. Today fewer than twenty states adheres to this ruie. L.S. 
Kremdler,l Aviation ACCIdent Law (New York: Bender, 1987) § 2.03 [1]. 

484 Sec. In re AIr Crash Dlsaster Near Chicago, IJl on May 25, 1979, 500 F. Supp. 1044 (N.D. 
III. 1980), rcv'd in part, a/rd zn part, 644 F 2d 594 (7th CIr.), cerf. den/cd, 454 U.S. 8/8 (1981). 
A.F. Lowenfeld, "Mass Torts and the Conflict of Laws' The Alrline DI5aster" (989) Umv III L 
Rey 157. Sce also on thls case C. Cage, "Conflict of Laws" (982) 47 JALC 339. 

485 J.H.C. Morris, "The Proper Law of a Tort" (1951) 64 Harv L Rev 881. Sec also J.H.C Morris, 
"Torts in the Confllct of Laws" [1949]12 Modern Law Rev 248-252. 

4R6 Ihl(l , at 888. 

48'7 Chcs:lIre, supra, note 15 at 515. 

48811963]12 NY 2d 473 at 477. Sec rcfercnce in Cheshire, supra, note 15 at 516. 

489 Supra, note 16. 

490 Ibid., § 145 (1). 

491 The court shaH consider: the nœds of yarious legai systeme;; the poliClcs of the forum; the 
interests of other states in the Issue, the poliCles of these states; the partIes' expcctations; the 
pollril's of the particular area of la\\'; the ccrtamty, prcdictabllity and uniformlty of the 
outcome; and the ease ln dctcITnlnlng and applymg the Iaw. Ibid., § 6 (2). 
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be no uniformity within the U.5.492 as to what law to apply to tortS.493 The 

prevailing system has also been put under severe attack in reœnt years, 

especially in relation to air crash cases . .tQ4 li is aiso important to kccp in mind 

that in the V.S. there are not merely international conflicts but also inter

state conflicts, which further complkates the issue. 

6.3 Actions for Damages Sustained by Passengers 

We will now more closely investigate into the actions brought by passengers 

(or others deriving their rights from a deceased passenger) in relation to 

damages sustained in the course of an international air carriage. "[I]n the past 

fifteen years most litigation resulting from airplane disasters has involvl'd al 

least two major defendants, the airline operator and the manufacturer, and 

often a third, the federal government as operator of air traHie control."495 

1. The liability regime of the airline operator in international air transport is, 

as we have seen above,496 most often governed by the Warsaw systl'm. Since 

In applying these pnnClples the court should conslder the followmg contacts. the place of the 
in jury; the place of the conduct causll1g II1Jury; the domlclle, resldence, natlOnahty, place of 
incorporatIOn and place of business of the partIes, and the pla~e whcre the parlles' 
rcJationshlp is centered. Ibid., § 145 (2). 

492 "Each of the more than flfty states and lem tories wlthm the UllItt'd StJtes ha!> ils own set 
of confhet rules" Bogdan, supra, note 140 at 331. 

493 Cagle, supra, note 111 al 973-981, accounts for four arpr(ladle~' (1) Ih(' "Ill{J~t ~lglllfrC • .mt 
contacls test," (2) the "most slglllficani relatlOnshlp test," (3) the "go\'erIlll1l'nldl 1Jllcrl'~IS 
analysls" and ItS rcfmement the "comparative Impalrment approaeh" and (4) the "cholcc
mfluencing considerations approach". Further, Lowenfeld, supra, note 484 at 163, n'.('ntjon~ the 
New York's "functional eqUivalent of the Rcstatemel1/ (Second) Ic~t" Sec also Bogdan, SUrril, 
note 140 at 331-341. 

494 A.A. Ehrenzweig, "Specifie Pnnclples of Private International Law" (1968 II) 124 RecueIl 
des cours 254 at 325. 
Willis L.M. Rœse, "The Law Governmg Alrplane Accidents" (1982) 39 Wa~h & Lee L Rev 
1303. 
Lowncfeld, supra, note 484. 

495 Lowenfcld, ibid, al 157. 

4% Supra, Chapter 3.1. 
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, we have already analysed that system and the scope of its applicablitiy,497 we 

will deal here with the cases \ .... here that system does not apply. In these cases 

the law to be applied will depe!1d on the conflict of laws analysis used by the 

court seized of the case.49B \"le have also said, above,499 that the conflict of 

laws analysis (i.e. what law the court will decide to apply to a certain case) in 

turn will depend on whether the court, in c1assifying the action, for conflict 

oi laws purposes, finds the action sounding in tort or in con tract. The 

country whose law wiIl be chosen to apply will, probably, differ if the action 

sound in tort rather than in contract and vice versa. How the result of the 

classification will turn out is ha rd to predict and differs frc m jurisdiction to 

jurisdiction, but sorne gmdance might bt":' provided by determining how 

different jurisdictlOns look upon airline opera tors liability domestically. 

In common law countries500 there is a distinction made between common 

carriers and private carriers.501 A common carrier is a carrier who undertakes 

to transport anyone or anything upon payment of his charges.s02 A private 

carrier is a carrier which does not hold himself out to be a common carrier.503 

497 Id 

498 "1( nattons' domesltc laws c~nflict, the" courts must look to choice of law rules to determine 
which liablhty hmlt to apply. Thus, the choire of law analysis used by a court will 
ultimately detennine how much damages an injurro passenger wIll receive." Cagle, supra, note 
111 at 954. 

499 Su pra, Cha pt cr 3.1. 

500 Sœ on lort Iiabihty gcncrally H.G. Gatlin ]r., "Tort Liability in Aircraft Accidents" (1951) 
4 Vanderbilt L Rev 857. 

501 Miller, supra, note ~61 at 51. 

502 "In the Umled States, a cornrnon carrier is defined as a person who undertakes to transport 
for hue goods or pas~ngers or bolh for ail who reasonably apply, according to the method of 
transportatIOn whlch he offers to the public. In English law,a common carrier of goods is a 
carrier who holds hm1sclf out as bcing prepared ta carry for any one who wishes to (;ngage h\s 
S<.'rviccs and IS prepared to pay hl5t charges. His public calling to carry goods may he Iimited to 
goods of certain types, or to certam arcas or routes. A common carner of passcngers is a carrier 
who holds himsclf out as provldmg Iransport from one place to another for ail who are 
prepared to pay his charges. A common carrier cannat refuse to carry a particular persan, unlcss 
he has fl'asonahle grounds ta do 50 .. Id. 

sm Id. 
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The liability of the commop carrier of g<x)ds is strictS04 while the liability of 

the common carrier of persons is based on negligence;505 the carrier "has a 

àuty to use the greatest amount of care and foresight WhlCh is rl'asol1ably 

necessary to secure the safety of the person whom he undertakes to carry" sOt> 

The private carrier of persons and gonds is only liable for his wilful acts or 

negligence.5O? A common law court would, therefore, probably dassify the 

issue as one sounding in tort,508 applying its conflict of laws ru le of tort,SOq at 

least as far as actions for death of a passe'1ger are concerned 510 

In France, as a representative for the Clvlllaw countries, carriers of goods 

and passengers are under a strict contractual dut Y to safe1y transport 

passengers and goods, a dut y to achieve a result-aM/gallOn d: rcslIltat."I/ 

ConsequcntIy, a French court would, probably, classify the air ("arnl'rs liability 

as contractua1512 using its contlict of Iaws rule of contract.513 

504 Id. 

505 The doctrin of res ipsa loquitur rnakes the ~urden of e!>tablishing nt'gligence by the plainllff 
less harsh. IbId., at 52. 

~ Id. 

507 Id. 

508 Conseming achons under the Warsaw ConventIon S('(' Matte, supra, note 99 at 404. "Thus, 
this doctrine and the majo:-Jty of declslons rendered by Anglo-American Courts, conslder 
actions based on art. 17 as tortIOus." 

509 Bentivogho, supra, note 2 at 148. 

510 Sundbcrg, supra, note 177 at 297: "The approach includes only the wrongful dl'ath C3!>es. As 
to rnere passenger ir.jury and cargo darrklge It IS normal to procced In contract: 

511 Miller, supra, note 161 at 54. 

512 Conccrning actlOns undcr the Warsaw Convenhon sec Matte, ~upra, note 99 at 403. "IUlnder 
civillaw doctnne and In the European Courts, actIons brought under arts 17 to 19 arc of a 
contractual nature, given that ail tran5portatlOn by aIr (exccpt in the ca~ of a stowawJy or 
that of an invahd contract) are bascd on a contract of transportatIOn." 

513 BenlIvogho, supra, note 2 at 156. 

i 
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Whatever the outC'ome of the classification issue may be, the country, the 

law of which has been choser to govern a specifie case by the conflict of laws 

rules of the forum, might have enacted special legislation for air transport. 

The air transport laws of different countries P-1ight differ considerably with 

regard to the issues of the air carriers liability. Sorne countries have made the 

Warsilw system, in its different appearances, part of their domestic laws 

("Warsaw Acts"514),515 other countries have enacted their own Iiability 

regimes and in yet ether countries there might not be any special Iiability 

regime at aIl and only the ord!ni' ':ability rules apply.516 Therefore, not 

only may the Iiabihty be base--: .. .Hl different grounds, strict liability or 

negIigence with or without presumed fauIt or with the application of res ipsa 
loquitur, but also the heads of damages may differ as may the amount 

recoverable, limited or unIimited hability, from country to country.517 

In passing, we should notice that in sorne instances the plaintiff can sue 

aiso the employees of the carrier. We have seen aboveS1B that there is a 

difference between the common law and the civil law countries in dealing 

with the servants, agents and independent contractors of the carrier in 

relation to the Warsaw Convention and the Guadalajara Convention. Under 

rtide 25 (2) of the Warsaw Convention and Article XIII of the Hague 

Protocol, amending the former Artide, the carrier may not avail himself of 

the li a bilit y hmit.:: in Article 22 for the acts and omissions of his servants and 

agents, done with intent to cause damage or recklessly and with knowledge 

that damage would probably result (wording of Artide XIII of the Hague 

514 Sundbcrg, <;llpra, note 177 at 242 

515 MankieWICZ, supra, note 140 at 2, As far as the rccoverable damages arc concerned lreland, 
France, Belgium and SWltzerland apply the Hague Protocol, while Germany applies the 
Guatemala ProlocoL Clgle, supra, noie 111 at 971 and 971 note 110. 

516 MankIeWICZ, supra, note 140 at 2. 

517 "Confhct of laws h.1s bffome a game-or rather an clement in the gamc-<juite skillfully 
played by certain mastcrs who have reahzcd that ncither rcsourccfuJ discovcry nor seduction 
of a jury IS the wholc story of an airplane accident case. 1 flya good deal, and my wlfe has 
instructions that If 1 go down, she is to gel in touch wlth a particular New York attorney who is 
skilled ln dlscovery, working juncs, and contllct of laws" Lowenfeld, supra, note 484 at 158. 

~18 " Supra, Chapter 3.3.3. 
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Protocol) provided that these persol1s aetcd within the scopt..> of tlWlr 

employment. 519 This rule mere1y makes the aets of a servant or agent 

imputable to the carrier. Further, Article 25 A of the 1 Iague Protocol l\nable~ a 

servant or agent of the carrier to lllvoke the liabihty lirmts in Artidt.' 22 III an 

action brought against him, If he proves that he aeted withm the scnpe of hls 

employment and it is not proven that he acted \Vith intent tn cause damage 

or recklessly and with kno'vvledge that damage would probably rl'sult. 

Consequently, a plaintiff cannot recover more against the servant or agent 

than he can from the carrier. 

It has been held that an action against such a servant or agent l'an only be 

based on the national tort law of the country to which the conflict of la\\'~ 

rules of the forum point.520 Consequently, the plaintiff may not avaJ! himself 

of the presumption of fault pro\'ided for by the Convention while the 

defendant may invoke the h111ited liability, if he acted wlthm the SCOpL' of 

employment. It is also this natIOnal tort law that applies to ail issues ll1 

actions outside the general scope of the Warsaw sy~tem, againsl sul'h 

servants and agents. 

2. The second major defendant is usually the manufacturer of the crashed 

aircraft.521 The often 1irnited amounts of damages recoverable from the 

airlinE: operator made the plaintiffs seek other dcfendants whos liabihty was 

not limitcd and who had "deep pockets". These rases have been bJsed on 

rules pertaining to products liabllity In the U.S. product hllbdity cases can be 

based on negligence,522 breach of warranty523 (express524 or implied52,=i) and 

519 Goldhirsch, supra, note 135 at 124-126. 

520 Mankiewicz, supra, note 140 at 47 

521 Sœ generally Sadlkov, supra, note 146 at 24Q-251. 

522 In the land mark case of Mac-Phcrson v BUick Motor Co (1916) 217 N.Y 3H2, 111 NE 1050, 
the rule of non habihty, 1 c. that a manufacturer or vcndor IS only hable to pt'rso!1s who arc ln 

pnYlty of contract wlth hm1 for neghgcnce in the manufacture or sale of the products he 
handles, was o\'errulcd After that dpCI.,lon the manuftlCturl'r of a thmg of dangl'r h.l" J dut Y 
to makc Il carcfully If he knows that the Ihmg will lx' u5('d by othL'r per"ons than thl' 
purchascr. H. DumtJcr TcbbL'ns, IntCrJ1tltltlOal Product Llabllity (The Ilagu(' T M.C AW'r 
InstJtutc, 1979) 15-16. 
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strict product lIabihty 526 As to the law applIcable ta product liability cases we 

are ~\Cre agam confronted \\'Ith the Issue of classification. Cases involving 

negligence527 or strict iJablhty are dearly sounding in tort rather than in 

contract,528 but what about breach of warrant y actions. The:-e is sorne 

é3uthonty for applymg to such an action the choice of law rule applicable ta 

contracts.529 N€ .rertheless, also the Icx loci dcl/ct/ 530 and the most significant 

ln Sievers v. Bœchcraft Manufacturing Co 16 AV] 18,141 (US Dist. c.. E D L., July 18, 1980) a 
ncgligenœ bascd case was brought agamst an alrcraft manufacturer. 

523 Sec the Uni{orm Con.n1l'rClal Code (1976) § 2-318. 

524 An express warrar.ty h.lS œt.'n made to extend 10 pcrsons not m pnvlty of conlract with the 
manufacturer. Il has e\olved mlo a stnct hablhty for misrepresentation DUlnt}er Tebbcns, 
supra, note 522 at 17-118 

525 The Implted warrant)' attach to dny sale of movable goods. Il can he a warrant y of 
merchantablhtyor of fltnl'SS for purpose. In Henmngscn v. Bloomfield Motors Inc. (1960) 32 N J 
358,161 A 2d 69, "[tIhe court dccloed also tha! the warrant y Iiabl:lty exlcnded to the dealer 
(vertical pnVlty) and could he mvoked by the m)urcd \Vlfe (hOrIzontal pm Ity) The Imphed 
warrJnly 15 not condlltonal upon any knowledge or fauU and IS to that exlenl stnet" DumlJer 
Tebbl'ns, suprJ, note 522 al18 

ln Goldberg v KolIsman Jn~trument Corp 8 An 17,629 (N Y C.A May 9, 1963) the IInplted 
warranly doctnn \Vas mvokcd agamst an aiTCrë.ft manufacturer. 

526 Sec Ihe RESTATEMENT, supra, note 16 § 402 A. 
After Grccnman v. Yuba Power Prod. Inc. (962) 377 P. 2d 897, 27 Cal. Rplr. 697, the courts of the 
U.5. rapldly starlcd to apply the nolv~;-I uf stnet products habihty in tort rather than the far 
strl'tched notIon of Implted warrant y Dumtjer Tcbbcns, supra, p~le 522 al 21-22. 

Mc Gee v Ccs,>na Alrerafl Corp (1978) 82 Cal. App. 3d 1005, 147 Cal. Rplr. 694, Manos v. Trans 
World Alrhnes 11 AVI 17,%6 (US Dlst. C. N.D.III. January 11, 1971) and Kramer & Kramcr v. 
PIper AITcr.1ft Corp, Flonda Supn.'1l1c Court, No 69,494, February 11,1988, are strict product 
Itabllity cases involvIng alreraft manufaclurers. 

5'Il H.N Kmzy, "Currenl A\'latlc1n DCClslons in Conflict of Laws" (1975) 41 JALC 311 al 319. 

528 Kmzy, IbId, al 314-318. 

529 Kmzy, IbId, al 319-323 and Manas v. Trans World Alrlincs 295 Fcd. Supp. 1170 (N.D Ill. 
1969), Quant v &'l'Ch Alreraft Corp 317 Fed Supp. 1009 (D. Del. 1970), Holcomb v. Cessna 
AlrcrJfl Co. and Contlnl'\1tal t-.1otors 439 F.2d 1150 (5th CIr. 1971). 

5:l(l Uppgrl'n \' E\l'CU'I\,(' A\'lalll))1 Sen IC(,~ Ine 326 Fcd. Supp 709 (D Md. 1971), Paolctto v. 
&"l'ch Alrcraft Corp 464 F 2d 976 (3rd Clr 1972) and Rarilan Truckmg Corp. v Alro 
Commander Ine. 458 F 20 J lOb Urd Or 1972). 
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contact ruleS31 ha\'e been applied Maybe, the fact that strict Eabihty in tort 

and implied warrant y without privity of contract might merely be two 

different ways of des.eribing the very sa me cause of action, the application of 

the conflict of la ... " rule pertammg to torts should be used. And ,cnnsl'quently, 

product liability actlOns should be classificd as soundll1g 1Il tort. 532 

In Europe there have been efforts made on the one hand to unify 

substantive laws on product liability and on the other to unify conflict of 

laws rules on this subject. The Hagu? Convention of Oetoba 21, 1972 011 th,' 

Law Applicable to Products LiabIllty is an attempt to umfy the contracting 

states' conflict of laws rules in thlS area.533 "This Convention is based on the 

so-called 'grouping of contacts' and its effect in a typical air cr,l~h siiuation 

most often gives the plaintiîf a choire between the law of the place of the 

crash and the law of the defendant rnanufaeturer's pnncipal place of 

business."s34 The European Cot/penlion of fat/llary 27, 1977 on Prodllcts 

Lrabllzty in Regard to Personal IrIJdry and Death is not a conniet of laws 

unification but lays down sorne clementary substantive provisions. Then 

531 O'Kecfe v. Boemg Company 335 Fed Supp. 1104 (S 0 N.Y. ]971). 

532 Bogdan, supra, note 140 at 341 

533 "ArtIcle 4[ ) The applicable la\\' shall be the internaI law of the State of thr place of 
InJury, If that State IS also - a. the pl.1ce of the hal-, ,Ilal resldence of the per~on dm'ctly 
suffenng damage, or b lhe pnnCl pal place of busln, ~s of the J-X'rt><Jn c1alnwd to be lubie, or c 
the place where the product \\'.15 aC'lUlred by the peNln dlrectly ~Uffl'nilg damage" 

"Article 5['] Notwlthstandl11g the pro\'!~lons of ArtIcle 4, the apphlab:c law ~hall bl' the 
internallaw of the Stale of the habItuaI rl'~ldcncc of the pcr~ .. on dm'l tl)' '-uf(l'nng d'lIl1,lgl', If 
that State IS also - a the pnnClpal plare of btl~ll1c:-ô of the p('r~()n cl,llll1l'd to lX' ll.lbh', or l-· 
the place where the product was acqlllred by the pcrS<)J1 dlrectly ~uffl'nng dd/l1.lgl'." 

"Article 6[:] Wherc nClther of th\..' la\\'5 de~lgnall'd ln ArtIcle 4 and 5 Jpplll'~, the applicable 
law shall lx> the I11ternal law of the State of the pnnClpal place of bU"'lrll''''~ of the pl'r~on 
clairned to he hable, unlcss the claim,ml ba~L's hls clalln upon the mtl'rnallaw Df the Sldte of 
the place of 1I1Jury." 

"Article 7[:] Nl'Ithl'r the law of the State of the place of I11Jury nor the law of the State of the 
habituai resldence of the pl'rson dlrectly ~uffenng damage shJlI he apphctlble by vlrtue of 
Article 4,5 and 6 If the persan c1almed to lx> hable cstabhshes that hl' cotlld not rea.,orldbly 
have forsecn that the product or hls own products of Ihe same tYf.'e would be m_1Jl' avallable 111 

that State through commerCIal channels' 

534 Bogdan, supra, note 140 at 327. 
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there is the EEC Council Directive on th2 approximation of the laws, 
regulations and administrative provisions of the Member States concerning 
Iiability for defective products, adopted on ]uly 25, 1985.535 This Directive 

introduces the principle of no-fault liability of the producer for damage 

caused by a defect in his product.536 It is an attempt to unify the substantive 

Iaws of the member states of the E.E.C. on products liability.537 For aircraft 

manufacturers the "state of the art" defence is of particular interest.538 

The Swiss Federal Statute,539 in Article 135, gives a particular rule for 

products liability as distinct from the general rule pertaining to torts.540 

3. A third defendant is often the government of the state in which the 

accident occured, for supervising the airlines and airports especially the air 

traffic control,541 or the government of the state of which the aircraft is 

535 (1985) Official Journal of the E.E.C. No. L 210/29. 

536 Article 1. 

537 For a short surv~y of this Directive and ils implications on the European aircraft 
manufacturers, see C. Mannin, "The effccts in aviation of the EEC Directive on produ~t 
Iiabihty" (1986 No. 6) XI Air Law 248, and N.M.L. Hughes, "Aviation LiabiJity Law: Recent 
Dcveloprnents in the V.K.; Sorne Contrasts with the V.S.A." (1989 No. 1) XIV Air Law 2 at 7-
11. 

538 Article 7 (e). 

539 Supra note 20. 

540 "1. C1alms bascd on a dcfect in, or a defcctive descriptIOn Clé, a product are governed, at the 
chOlce of the injurcd party: (a) By the law of the state in which the tort(easor has his place of 
business or, in absence thereof, his habituaI residence; or (b) By the law of the state in which 
the product was acquircd, unless the tort(easor proves that the product has been marketcd in 
that state without hls consent. 
2. When c1aims based on a defcct in, or a defcctive description of, a product are governcd by 
foreign law, no damages other than thosc that would he awarded under Swiss law for such 
in jury may he awarded in Switzerland." 

541 ln Grossman v. His Majesty the King 3 A vi 17,479 Canada Exchequer Court, November 15, 
1950, the court said that the crown would he Iiable for negIigence in failing to give adequate 
waming to pilots using the airport Sec also the French cases presentcd in (1982) 36 RFDA 494-
505 and E. Quenzes, "La responsabihté des Services de la Circulation Aérienne en cas 
d'accident d'aéronef' (1985) 39 RFDA 13. 
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registered as to nationality, for certification.542 There is no clear eut answer to 

the question of what law appHes to the liability of the government. It would, 

nevertheless, be probable that a court seizt::d of such a case applied the conflict 

of laws rule pertaining to torts. But there is a strong argument in favour of 

applying the Lex loci delieti, in contrast to the modern approaches, since it is 
under the Iaws of that state the governmental agency undertakes ils 

responsibilities and the existence of negligence should only be determined 

against that background. A governmental agency cannot act in accordance 

with the laws of another nation state. 

4. In conclusion we have found that the conflict of laws rules of tort differ 

slightly from jurisdiction to jurisdiction. It is this rule that finds application 

to aircraft accidents at least in relation to the manufacturer and the 

government involved since the Warsaw system often governs the liability of 

the air carrier. Nevertheless, the air carrier's liability in non-Warsaw cases 

will often be governed by the law made applicable through the conflict of 

laws rule of tort,543 even though this depends upon the issue of classification. 

With the adoption of the new theories the problem of the application of 

the lex loci delicti rule to aircraft accidents on the high seas vanishcs. But for 

the countries which still uphold this rule as a general one the problem may 

still arise. For these cases l'Institut de Droit International did not provide any 

special rule. It might, however, be justified to make an analogy bclwccn the 

case of an aircraft accident taking place over the high seas and that of a tort 

eommited onboard an aireraft in flight over the high seas, thereby adopting 

the law of the nationality of the aircraft as substitute for the lcx loci. This 

problem is further complieatéd by the establishment of the place where the 

tortious act was commited; in the air by the crew or the air traffic control or 

542 "The Federal Aviation Act of 1958 directs the Sccrctary of Transportdtion to promote 
flight safety by establishing minimum standards goveming the designs, matenals, 
construction, and performance of aircraft." M.E.F. Piave, "United States v. Varig Airhnes: the 
Supreme Court Narrows the Scope of Govemment Liabil'ty under th<, Federal Tort Oalms Act" 
(1985) 51 JALC 197 al 213. 

543 In GnUith v. United Alrlines Inc. (1964) AVI 649 (S.c. Pen. October 14, 19(4), the Supreme 
Court of Pennsylvania adopted the most signiflcant contacts approach 
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on the ground when certified or manufactured. ft is submitted that only the 

former cases are to he governed by the analogy. 

In addition to the traditional conflict rule of tort, sorne scholars have 

advocated new conflict rules custom-made for air crash cases. Mendelsohn544 

advocates the application of the law of the habituaI residence of the 

passenger, and also proposes an amendment to that effect to be introduced 

into the Warsaw Convention.545 Reese546 advocates that a plaintiff should be 

allowed to choose, in an action against the carrier, between the place of the 
carrier's principal place of business, the place where the carrier's act or 

omission causing the accident was committed (such as the place of error in 

navigation or the place where the carrier maintained, inspected or repaired 

the airplane) the place of departure or the place of intended destination. And, 

as against the manufacturer, the plaintiff would have the choiee between the 

place of manufacture or design, the producer's principal place of business, 

the place of departure or place of destinaticn.547 It should be said that Reese 

also gives specifie rules for the recovery of punitive damages.548 Bogdan 

advocates the application of the law of the carrier's principal place of 

business or that of the place of registration of the aircraft, to the liabiIity of 

the air carrier.549 Further, the application of lex loci delicti (the place of 

defective manufacture) or of the law of the country of registration of the 

aircraft, to the liability of the aircraft manufacturer.550 Lowenfeld, wants to 

see the adoption of uniform substantive legislation pertaining to aireraft 

544 A.J. M('ndclsohn, "A Conflict of Laws Approach to the Warsaw Convention" (1967) 33 JALC 
624 at 628-631. 

545 Ibid., at 632. 

546 Rœsc, supra, note 494 at 1314-1316. 

547 Ibid., at 1310-1313. 

S48 Ibid., al 1313-1314 and 1317-1318. 

549 Supra, note 140 at 346. 

550 Ibid., at 347. 
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accidents within the V.S., as there are already e.g. a Vniform Commercial 
Code and a Federal Bankruptcy Act.551 

6.4 Actions for Damages Resulting from Collision belween Aircraft 

Many different actions can be anticipated under this heading: actions 

between the involvec! air carriers, actions by the passengers c/f one involved 

air carrier against the nr~rator of another involved air carrier and actions by 

pa~szngers and air carriers against the responsible air traffie control operator. 
It is also probable that an aircraft collision results in damage to third partit?s 

on the surface (see infra). The application of conflict of Iaws rules pertaining 

to tort can be extremely complicated depending on the parties involvcd, their 

nationalities, domicile etc and on the place of the accident, over the territory 

of a third state, the territory of the state of nationality of one or of aIl the 

in volved or the high seas. 

An attempt for unification of substantive rules on aerial collision was 

undertaken by CITE]A as early as in 1932, without result. And the lCAO 

established, in 1953, a Legal Sub-Committee which elaborated a drait, the 

terms of which were adopted at the 15th session of the Legal Committce in 
Montreal 1964, but no further development has occured since then.552 

L'Institut de Droit International, in Article 6, of its 1963 resolution adopted 

the following confliet of laws rule:553 

"In case of an aerial collision which occurs in an arca subject to Statc sovcreignty, the law of 

the place where the collIsion has occured shall apply. 

In case of an aerial collision which has occured in a place not subjcct to state sovereignty, the 

nationallaw of the aircraft, if il is commoll to both parties, shall apply. In the absence of such 

a law, the law of the court seized shan apply." 

551 Lowenfeld, supra, note 484 at 172-174. 

552 Matte, supra, note 99 at 581. 

553 (1963) 50-II Annuaire de l'Institut de Droit lntertliltiotlili at 375. 
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The lex loci delicti is still to apply in the case of an accident taking place 

over a territ ory subject to state sovereignty. In other cases the common 

nationality of the involved aircraft or, if no such nationality exist, the lex fori 
is to apply. Taking into consideration the modern approaches, esp'?cially in 
the U.S.,SS4 to the conflict of laws rule of tort,SSS both these rules will be 

unnecessary. But countries still applying the lex loci delicti need a subsidiary 

rule for collision taking place over the high seas.SS6 It is submitted, however, 

that a common nationalityS57 will sel dom be found and that a general 

reference to the lex fori without giving rules on jurisdiction is bound to lead 
to extensive forum shopping.558 But what law shaH apply? Bentivoglio has 

made the following proposal:559 

"(1) [W)henever one of the colliding aircraft carries the flag of the State of the forum, then 

the forum's law should apply, due to its major connection with the case; (2) when either one of 

the colliding aircraft has a dlffcrent forclgn nationality, the forum's court will have to 

establish first, according to its own law: (i) whether the accident has occured as a T(~!>ult of 

unlawful conduct by one of the aircraft, thercfore generating liability, (ii) the existence, If 

any of joint liability, as an eHect of contnbutory negligence, (iii) the Jack, on the contrary, of 

any legally significant causation, because of the unavoidable and unforcsœable circumstances 

of the accident. Hence, it would sccm reasonable for the court to apply: sub (1) the nationallaw 

554 See S.K. Rush, "Cùnflicts of Law-Federal Preemption-Aviation Law-Federal Common 
Law of Indcmnity and ContTlbud~!l on a Comparative Negligence Basis Will Govem in Mid
Air Collisions" (975) 28 JALC 621, on the use of federal common law to eliminate inconsisten 
results arising out of the adjudication of the same or similar accidents becausc of the 
application of conflicting choicc of law rules. 

555 Sec M. Davidovitz, "Aviation Dcaths on the Seas: Th(> Aight into Maritime Law" (1986) 
10 Hastings Infl & Comp L Rev 57, for both conflict ru les and the substantive rules of V.s. law 
pcrtaining to accidents o\'er the high scas. 

556 Diccy &. Morris, supra, note 259 al 1415-1417, state that the English comman law or the 
general maritime law of England is to govem. But this does not give a solution to the problem 
of confliet of la ws. 

557 Lord McNair, supra, note 373 at 289, rejects altogether the use of the law of the flag. 

558 Mllde, supra, note 2 at 250-251. 

559 Supra, note 2 at 169. 
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of the negligent aircraft, sub (ii) .. Iso the law of the olher aircrafl, as to the effl'Cls of ils 

contribctory negligencc, sub (IIi) the law mos( favourable to both p.1rtics, i e., eilhcr one of the 

two compcting nationallaws, or l'ven the lex lori itsclf." 

Whether this highly eomplex eonfliet of laws rule represents the best 

solution is ha rd to tell, but it evidences the difficulties raised by aireraft 

collision over the high seas and shows the need for adoption of substantive 

rules in the field. 

6.5 Actions for Damages Sustained by Third Parties on the Surface (High Seas 

or the Ground) 

Already in 1926, at the First Conference on Priva te Air Law held in Paris on 

October 26, the need to study the problem of unification of the rules of the 

aircraft opera tors' liability towards persons suffering damage on the surface 

of the earth caused by aireraft was expressed.560 The first Convention on the 

subject, the Convention for the Unification of Certain Ru/cs Rdating to 
Damage Caused to Third Parties on the Surface, was adopted at the Third 

International Conference on Private Air Law on May 29, 1933.561 ft was not, 

however, widely accepted and was to be annuled by the entry into force of the 
Convention on Damage Caused by Foreign Aircraft to TJrird Parties on the 

Surface.562 This latter Convention was signed in Rome on October 7, 1952 

under the auspices of the ICAO.563 A protocol to amend the said Convention 

was signed in Montreal on September 23, 1978.564 The Convention was set up 

to ensure adequate compensation to the victims while limiting in a 

reasonable manner the extent of the liabilities incurred through unification 

560 MHde, supra, note 2 al 254. 

561 Matte, supra, note 99 dt 504 

562 ICAO Doc. 7364. Sec, supra, Chapter 3.2, and Matte, supra, note 99 at 513. 

563 For a short comment on the Convention from a Canadian pomt of view sec G.F. FitzGerald, 
"Aviation-Liablhty Rules Governing Damage Causcd by Foreign Aircraft to Thlrd Parties on 
the Surface-Rome Convention of 1952 (953) 31 JALC 90. 

564 ICAO Doc. 9257. 
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of the substantive rules on liability of the contracting states.565 The 

Convention has been heavily crticized566 and has not been any great 

success567 and, therefore, we will not go into any details. "In consequence, the 

problem of choice of law in these relations cannot be eonsidered as a matter 

settled by the unification of substantive law and the problems of conflicts of 

law continue to be open problems."568 

The damages that may be caused by an aireraft to third parties on the 

surface are of different kinds. Damages may be caused by the aircraft itself if it 

crashes on the ground, by objects falling from the aireraft, by excessive noise 

or by the investigation and recovery efforts taking place after an air erash.569 

The dominant rule of tort in this field is that of strict liability570 beeause; "a. 

the eminent position of the aireraft regarding third parties on the surface; b. 

the impossibility for the victim, in the great majority of cases, to offer proof 
of fault by the operator of the aireraft; c. the use of an instrument which 

creates certain unique risks towards third parties puts the operator under the 

obligation of a dut Y of guarantee towards persons who have nothing to do 
with the operation of that instrument".571 

565 Ibid., the prearnble paras. 1 and 2. 

566 P. Pluchon, "La responsabilité de l'explOItant de l'aéronef dans la Convention 
internationale de Rome du 7 octobre 1952" [1961] RGA 123. 

567 Milde, supra, note 2 at 255. 

568 Id. 

569 Ibid., at 254. 

570 Bentivoglio, supra, note 2 at 165. 

571 D. GOedhUIS, "Conflicts of Laws and Divergencies in the Legal Regimes of Air Space and 
Outer Spacc" (1963) 109 Recueil des cours 263 at 309-310. 
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L'Institut de Droit International adopted the following rule (Artide 8) in 

its 1963 resolution:572 

"Damage causcd by aircraft to third parties on the ground shaH be govcrned by the law of the 

place where il has bœn causcd. 

If damage has becn causcd JO an area not subject to Stale sovereignty, the nationallaw of the 

aircraft shaH apply." 

1. ConsequentIy, in the view held by l'Institut the lex loci dclicti is to 

govern in the case of an accident on the territory of a sovereign state. 

However, as we have se en above, the application of the lex Iocr is no longer 

the only unequivocal conflict of laws rule pertaining to tort. Nevertheless, 

taking into account the considerations put forward for the application of the 

notion of strict liability to these rnatters (the protection of a weaker third 

party), it would seem that "one should admit the prominent interest of each 

Iegai order to secure the protection of persons and goods on its territory".573 

And thereby we are admitting the application of the traditional lcx loci de/icti 
ruIe, as proposed by l'blStitut.574 

Another matter is the question of liability lirnits. If, for cxarnple, in an 

action that is brought in the sta te of the principal place of business of a 

carrier, the aircraft of which has crashed on the surface of another state 

darnaging the property of a national of that state, it is discloscd that this latter 

state Iimits the liability of the operator, it would seem possible that the court 

seized could refuse to apply the liability limits on public policy grounds. This 

refusaI would even be more probable if it was the property of a national of 

the country in which the court sits that had been damaged abroad. 

572 (1963) 50-11 Annuaire de l'Institut de Droit International at 375. 

573 Bentivoglio, supra, notc 2 at 166. 

574 This IS thc vicw of Bentivogho, ibid., at 166-167, but Mlldc, supra, noIe 2 at 256-257, holds 
that the Tex lOCI is "too aXlOmatlc and does nol ref)ect Ihe trends of leglslatlon, pracllCe and 
doctrine". 
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2. L'Institut holds that the law of nationality of the aircraft is to govern in 

other cases of surface damages such as on the high seas or on terri tories not 

subject to state sovereignt, e.g. the Antarctie region. To apply the Jaw of the 

tortfeasor in these cases is, however, hardly convincing . The other drafts of 

l'Institut aIl contained a reference to the lex fori for these cases, but in view 

of, inter alia, the extensive forum shopping that that would bring about this 

rule can hardly be accepted.575 Milde holds that in the name of substantial 

justice there would be a strong argument for the Jaw of the victim, lex 
persona lis, if it was a person who suffered damages and the law of the fIag of 

a ship that had been damaged by an aircraft.576 

6.6 Assistance and Rescue belween Aircraft 

Attempts to unify sustantive laws also in this field has been undertaken in 

the past, but without success.577 The issue here, from a confliet of laws 

perspective, is what law shaH go vern the relation between the owner of an 

aircraft, that is in sorne kind of distress, and the persons or entities that has 

undertaken measures for assissting and rescueing the aircraft. (The public 

international law perspective is different.578) These latter persons are of 

course interested in remuneration to cover the risk and expenses they have 

incurred. It is important to note that we will only dE:'al with the issue of 

assistance and reseue between aireraft and not with mixed issues such as 

assistance bctween aircraft and ships and viee versa. 

575 Milde, supra, note 2 at 256-257. 

576 Ibid., at 257. 

577 The ClTEJA drafts of 1938; the Convention for the Unification of Certain Rules Relating to 
Assistance and Salvage of Aireraft or by Airera!t on the Sea and the Convention for the 
Unification of Certain Rules Re!:ttmg to Assistance to Aireraft and by Aireraft on Land. Milde, 
supra, note 2 at 252. 

578 Sce the ChIcago Convention, supra, note 332 Article 25 and Annex 12 to that Convention. 
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The issue is often titled unjust enrichrnent5i9 or, on the other side of the 

same coin, negotiorum gestio. 580 581 582Unjust enrichment often occur in the 

case of a contract that fOl' sorne reason is a nullity. The COlltract 
Convention,583 in Article 10 (e), states that the proper law of the contrdct 

shaH govern the consequences of nullity of the contract. The inclusion of this 

rule was contested by sorne states on the ground that within their respective 

legal systems this issue is not one of contract but one of tort.584 

The Swiss Federal Statute adopts a similar principle in Article 128 (1).585 ln 

the absence of a pre-existing legal relationship the Swiss Federal Statute586 

holds that "these claims are governed by the law of the state in which the 

enrichment occured", and that the parties can always agree on the 

application of the lex fori. 587 In these cases clearly an extracontractual relation 

arises,588 and therefore the application of the lex loci cornes into question. 

579 Milde, suprd, note 2 at 252. 

580 Bentivogho, supra, note 2 at 169 noie 89. 

581 On the nohon of quasI conlract see Bal1f(ol and Lagarde, supra, note 4 at 249·250. 

582 "A chOlce of law rule applicable to enrichment claims has two mam problems 10 con tend 
with: the characterization of the cause of action and the locahzation of the enrichmcnt." 
T.W. Bennett, "Choicc of Law Rules in Claims of Unjust Enrichmncnt" (1990> 39 In!,1 Comp L Q 
136 at 166. 

583 Supra, note 22. 

584 Report on the Contract Convention, supra, noie 10 at 33. 

585 "C1aims for unJust enrichmcnt are govemed by the law that governs the actual or assumoo 
Icgal relationship by vlrtue of which the ennchment occured." 

586 Supra, note 20. 

587 Ibid., Article 128 (2). 

588 Milde, supra, note 2 at 251, and Bcntivoglio, supra, note 2 at 169. Batiffol and Lagarde, 
supra, note 4 at 249-250 and 253-255. 
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The Geneva Convention589 in Article IV (1) provides that in the event 

that any daims, in respect of compensation due for salvage or any other 

extraordinary expenses incurred for the preservation of aireraft, give rise, 

under the law of the contracting state where the operations of salvage or 

preservation were terminated, to a right conferring a charge against the 

airlraft, the right sha11 be recognized and take priority over aIl other rights in 

the ~ircraft. L'Institut de Droit International adopted the following rule 

(Artide 7) in its 1963 resolution:590 

"Obligations ,ansmg (rom any assistance or rcscue earried out bctwccn aireraft in arcas subjcet 

to a smgle Slatc sovcrcignty shaH be govcmcd by the law of the place where it has becn 

rcndcred. 

Whcn assistance or salvagc has becn cffcetcd in an arca not subjcet to Statc sovcrclgnty, the 

national law of the assi!>tcd aireraft shaH apply." 

The resolution uses the word "obligations" wherefore we need not 

consider the delictual or contractual nature of the issue for classification 

purposes. The application of the lex loci, the place of assistance, is "practically 

the only acceptable solution"591 and it is "only the Iaw of the country where 

such assistance or rescue was rendered or carried out, [that] has sufficient 

é.Hlthority to establish whether any legal obligations have arisen".592 

But in the case of assistance and salvage in an area not subjeet to state 

sovereignty the application of the law of the nationality of the assisted 
aircraft can be questioned.593 It is to be noticed, moreover, that Article 2 para. 

2 of the 1963 resolution,594 almost reiterating Article IV (1) of the Geneva 

5W) Supra note 430. 

590 (1963) 50-II Annuaire de l'lstitut de Droit International at 375. 

591 Milde, supra, notc 2 at 253. 

592 Bcntivoglio, supra, note 2 at 170. 

593 Mildc, supra, notc 2 at 253. Howcvcr, Bcntivoglio, supra, note 2 at 170, aecepts the 
princlplc. 

59,} (1963) 50-II Annuaire de /'Institut de Droit International at 375. 
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Convention, calls for the application of the law of the place \'\'here the rl'srue 

or maintenance operations were terminated to the issues of preferences and 

order of priority. Also the obligations arising from such operations should be 

governed by that law, not only their order of priority, at Ieast for the f-akc of 

uniformity. Finally, also the law of the assisting a~(craft h.15 bccn proposed.595 

6.7 Concluding Remarks 

The brief initial survey of the present status of the lex loCI ddictl rule showed 

that today there are exceptions to the rule and in e.g. the US. new rules have 

developed. The application of the conflict of laws rule of tort-be it the It'x 

loci delieti or another rule-in actions brought against an aircraft opl'rator is 

dependant on whether the Warsaw system is applicable or not (sec, supra, 

Chapter 3.1.1.2). That system provides uniform rules, inter a/w, cnI1Cl'rning 

the air carrier's liability. In the instances where the Warsaw system is not 

applicable, the liablity of the air carrier will, in the common law courts, be 

determined by the conflict of laws rule of tort, at least as far as dcath of a 

passenger is concerned, while the courts of the civil law countrics probably 

will c1assify any action brought by a passenger or his ayants-droit against an 

aircraft operator as contractual and therefore apply thc conniet of laws rule of 

contract. 

Product liability actions brought against aircraft manufactun'rs will almosl 

invariably be governed by either the general conflict of laws ru le of tort or by 

a special rule pertaining to products Iiability-even though the doctrmc of 

implied warrant y may be invoked. As to the habihty of the govenmcnt for 

negligent certification of aircraft or operation ot air traffic control the [ex loci 

de/icti-Le. the law of the state in which the governmental agency aets or 

acted-should be applied at Ieast to the issue whether ilS actions amounted 

to negligence or not. 

Collision between aircraft should be governed by the conflict of la ws ru le 

of tort at least if the accident occured over a territory subject to state 

595 Milde, supra, note 2 at ~53. 
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sovereignty. If the accident occured over the high seas the lex loci de1icti is 

practically unworkable and special solutions have been proposed but there 

seems to be no general COllS€'1SUS. Nevertheless, states adhering to other 

conflict of laws rules of tort will probably not encounter any special problems 

in r(;'lation to accidents taking place over the high seas. 

In relation to actions for damages sustained by third parties on the surface 

it wou/d seern that the lex loci delicti and not any modern approach should 

apply, at least as far as the damage occured on the surface of a territory subject 

to state sovereignty. This is because it is in the interest of every nation to 

protect, by enacting laws and regulations, its territory and the persons and 

property there present from the hazards of air transport. Under any modern 

approach, weighing different interests, this would probably also be the 

solution. As to accidents occuring over the high seas or over any other part 

of the earth not subject to state sovereignty, the application of the 1ex loci 

dc1icti is also practically unworkable, while an answer would probably be 

found under any modern approach. Failing such an approach the law of the 

person suffering damages or the la w of the flag of a damaged ship might 
apply. 

Finally, we dealt with the law appplicable to obligations arising from the 

assistance and rescue between aircraft. In view of the extra ·contraetual nature 

of these obligations the lex loci of the operations should go vern. But if the 

operations were carried out over the high seas, either the law of the place 

where the operations were terminated or the law of the assiting aireraft 

should find application. 

--------. 
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7. Summary and Conclusion 

Before reaching any final c,)nc1usions we sha11 briefly recapitulate some of 

the main points. 

1. The contractual relations connected with air transport are numerous and 

very often international in character. We therefore started out by 

investigating the principles of conflict of laws applicable to cont • .:ctf. 

According to thes~ principles a contract is primarily governed by the law 

chosen by the parties in the contract. Failing such a choiœ the court will use a 

subsidiary method, subjective or objective, to establish the applicable law. To 

this end the court rnight also use presumptions, often pointing to the law of 

the habituaI residence or principal place of business of the party who has to 

eHect the characteristic performance of the contract. 

a) As far as the cot/tract of air transport is concerned, the Warsaw system 

has unified only certê.in rules of a contractual nature leaving other issues to 

be solved through the rules of conflict of laws. Even though (he proper law 

of the contract governs most of these issues there are specific Issues governed 

by other laws such as the l~ IN of the habituaI residence of the ac.:dg parties 

(concerning the exitence of consent), the nationallaw of the party acting 

(concerning the legai capacity), the proper law of the contract or the lex loci 
actus (concerning the formaI validity) ann ihe law of the place of 

performance (concerning the manner of performance). 

In the event that the Warsaw system is not applicable, the proper law of 

the contra ct might al50 govern aIl other issues-otherwise dealt with by that 

system. Nevertheless, the liability regime rnight be subject ta the conflict of 

laws l'Ules of tort. This depends on the issue of classification. 

The proper law of the contract is subject to the publIc policy of the forum 

and to mandatory provisions of the applicable law. In this contex! it is 

especially important to take into consideration that the contract of air 

transport is an adhesion contra ct, and often also a consumer adhesion 

contract. 

1 
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b) The determination of the law applicable to insuranee contracts show 

sorne special features. Since there is no convention unifying the rules of 
insurance contracts, the law applicable is the proper law of the contract. 
Con tracts of insurance are, however, because of the risk of abuse of dominant 

position, often regulated by mandatory rules. This is especially true about 
consumer insurance contracts, but not necessarily limited to these, why the 
parties freedom to choose the law applicable might be limited. In the absence 
of choice, the law of the insurance company's principal place of business, 

often being also the place of the location of the risk due to government 

regulations, is to govern the contr?ct. If the risk is located in another country 

the law of this country shall govern. In strictly commercial relations the 

reasons for limiting the parties' freedom of choice are less salient. In this case 
the law of the insurance company's principal place of business might be 
governing in the absence of a choice of law clause in the contract. 

c) Agency relations show special features as weIl. We are here confronted 

with two contractual relations; the contract between the agent and his 

principal and the contract between this principal and the third party 

negotiated and concluded through the agent. What has been said abovc 

about the law applicable to contracts apply to both these contracts. The agents 
authority to bind his principal vis~à-vis third persons, on the other hand, 
might be subject to the law of the place of the agents principal place of 
business or the law of the place where he acted. 

d) The general principles regarding the law applicable to con tracts also 

applies to contraets of employment. The parties' possibility to choose the law 

applicable to their contract might however be limited. These contracts are 

also subject to public policy or ordre public considerations. In the absence of 

choice the law of the place where the work is carried out is to go vern the 
contract. If, however, the work is carried out in many territories, as is the case 
with the crew of an aircraft, the law of the emlJloyer's principal place of 
business is to govern the contract. 

e) The COll tract for the purchase of an aireraft is, as far as the inter partes 
obligations are concerned, governed by the law made applicable through the 

general principles of conflict of laws applicable to con tracts. The creation and 
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contents of real rights affected by such a contract are, however, to he 
governed by the law applicable to real rights, i.e. the lex rci sitac or, as far as 
airerait are concerned, the law of the nationality of the aircraft. The same 

could in principle be said about the law applicable to the charter contract. 
When the contract involves the transfer of real rights in the aireraft, as for 

example a dry lease agreement, the law applicable to these rights shaH be the 

law of the nationality of the aircraft. Wet lease agreements and the part of the 

dry lease agreement whieh does not affect real rights, are to be governed by 

the law made applicable through the general principles of confliet of laws 

applicable to contracts. 

2. As to acts and facts ta king place on board an aircraft in flight we have 

found that conflict of laws rules attaching special significance to the locus of 
an act or a fact are i1l suited when the locus is an aircraft in flight. Therefore 

the law of the nationality of the aircraft is to be substituted for the lex loci 
actus in the case where no situs in the legal sense exist or the situs can not be 

determined with accuracy. 

3. Security rights in aircraft are to be governed by the law of the nationality of 

the aireraft since, inter alia, the Geneva Convention is implicitly prejudicial 
in favour of the application of this law. 

4. Aireraft accidents give ri se to many big tragedies and many big law suits. 

Actions brought by an injured passenger or others deriving their rights from 

a deceased passenger against the operator of a crashed aircraft, engaged in 

international air transport, are often governed by the Warsaw system. Whpn 

the Warsaw system does not apply the law to govern the casp must be chosen 

through the ru les of confliet of laws. The applicable law will then be either 

the law applicable to the contract of air transport of the law applicable to tort, 

depending on the issue of classification. The law applicable to tort has 

traditionally been the lex loci delicti, but in recent years new rules have 

emerged especially in the different states of the US. Actions against the 

manufacturer of a crashed aircraft are often based on product liability rules. 

These rules can either be of a tortiuos or of a contractual nature why the 

issue of classification might be of relevance aiso in this case. Actions against 

the government responsible for the air traHic control or for the certification 
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of the aircraft are tortious in nature, but there is a strong argument for 

applying the law of the state of this government, being the lex loci delicti, 
instead of any new conflict of laws rule, since the acts of a government 
should only be judged against the background of the rules which it follows in 

executing its responsibilities. 

To find the law applicable to cases involving collision between aireraft 
over a territory not subject to state sovereignty might not be a problem for 

jurisdictions that have left the lex loci de/ict rule. But jurisdictions still 

adhering to this rule are bound to encounter problems. The law applicable to 

actions for damages sustained by third parties on the surface, being in a 
territory subjeet to state sovereignty, should be the lex loci delicti even if the 
jurisdiction in question adheres to another rule of conflict of laws. But in 
actions for damages sustained on the surface, not being a territory subject to 

state sovereignty, states adhering to any of the new rules are not in need of 

any special rule while a special rule is needed for countries not so adhering. 
This rule could be the application of the law of the flag of a damaged ship. 

The law applicable to the extra-contractual obligations arising out of 

assistance and rescue between aireraft should be the lex loci of the operations. 

But if the operations are earried out in an area not subjeet to state sovereignty 
either the law of the place where the operations are terminated or the law of 

the assisting aireraft should govern. 

, 
1 
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1 
The purpose of this study is to bring up to date the solutions to conflict of 

laws problems posed by international air commerce. Even though the 

confliet of laws as a legal discipline has been described in many negative ways 

it provides a very interesting field of study, making it necessary to look 

closely at every underlaying legal relationship and the applicable 

international conventions before ascertaining what law to apply and the 

scope of applicability of that law. In the main part of this study we have 

looked at contracts and much of our attention has been devoted to recent 

development in Europe. 

In the field of international air transport priva te law conventions, aimed 

at unification of substantive laws, have been enacted to overcome problems 

caused by differences in the substantive laws of different states and the 

unpredictable results of the conflict of laws game. The most widely ratified is 

the Warsaw Convention and even if we have found that this Convention 

does not encompass ail legal issues related to the contract of air tran~port it 

certainly contains rules pertaining to the most important of these issues. The 

Convention, being more than 70 years old, is still workable and resort to 

conflict of laws rules is seldom needed. Nevertheless, dissatisfaction with the 

Convention's low liability limits have created a new era for the conflict of 

laws in relation to the liability of the air carrier. Legal councel often argue 

that for one reason or another the Convention is inapplicable or at least that 

the liabilty limits are inapplicable, leaving the floor for the conflict of laws, 

unequal treatment and unpredictability of results-<>ne of the reasons for 

adopting the Warsaw Convention. The unpredietability of resuIts, in air 

carrier liability cases, is increased by the new conflict of laws rules of tort 

invf\lving the weighing of different iii.terests. This development must be 

characterized as highly unfortunate and different attempts aimed at 

increasing the liability limits in the Warsaw Convention internationally 

have been undertaken, but has so far not been successful. It is submitted that 

it is essential to hold on to the unification of substantive law achieved by the 

Warsaw Convention, thus the international legal community should try to 

reach consensus for revising the issues which are unacceptable under 

modern day conditions. This study shows that the risk for unpredictable 

results and unequal treatment of passengers on the same flight due to 

differences between jurisdictions is increased failing uniform substantive 
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laws. In this context we can mention the issue of classification (tortious 
liabilityor contractual?) and conflict of laws rules involving the weighing of 

different interests. To this we could add forum shopping, even though we 

have not touched upon this issue. 

The legal issues raised by the other contracts we have looked upon are not, 

it is submitted, in need of unification, at least not from the point of view of 
private international air law alone. To regulate legal matters in a unifom 
manner is of course beneficial from many points of view but have in many 

cases proven to be hard to achieve. 

As to acts and facts ta king place on board an aircraft in flight there is little 

need for unification because of the relatively small importance and low 

frequencyof these acts and faets. Nevertheless, the international adoption of 

a eonfliet of laws rule of the kind described in this study would certainly 
enhance predictability of results and equality of treatment. 

Finally, we found that even if the Geneva Convention did not aim at 
creating new seeurity devices eustom made for aireraft, it did provide a 

strong impetus for conforming with the rules regarding security de vices of 

the country of nationality of the aircraft, thus providing, we might say, a 

eonflict of laws rule pertaining to security devices. Thereby ensuring 
predictability of results. 
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