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~i8 18 a 'study. of t~. efreotivtn'8s~of -'the oourte, the JIlUlbera ot 
- the National lr.éemblY à.nd" the Publio" Proteo'to~t the tnaiif'rellltdie& pres ... 

entlY' availa'b e to o1,Ultlia ag,rie';'d by 'adminiatratiw "~otivi tiea. 
It seeke to d.emonstrate that the two more ' trt4i t-ional' vehiolee for the 

redress of g.rievanoes have beoome inadeQ.uate to proteot indivlduale com-
.' 

plttel.y .t'rom admùiistrative wrongdoina'. 'lb. deieote ot these. two m.eoh;' 

l' 

aniams - the ooat, the del~ and the teohnioal 'prooedural and substantive l, 
- f 

ilaplioationB of ~u4.ial revie", and the laok ot time and rtsearoh faoil- 1 

iUe. am the\ POlitiot oharaot.r of the interventions ct the M.N.A. 'e .. 
have neoelsitated the oreation of, rhe 'Pu,bliO Proteotor to supplemeni the 

plOteotion, ctt .. ~ ~y,.them. . . 
~ ~ . 

,,"'; ,. ----- l' 
~e thre. mtohaniams nov 'aftilable Eor the redrtSB ct ,rievanoes \ 

~ .umined and th.ir proo~Urt, ol'itel'i~t- aoope, jurisdiot!on ane! the "­
ultimate irelulta of tlteir tnterv.ntiona, are oompared. 1he stuq 'tonolude$ ~~ 

;

t l the oiti.ena cf' Quebeo possess .. ~re oomplete proteotion f'rom govern-, ". 

m tal mal~atra tion b7 the preaenoe cf thea. three lIleohaniama than has 

h retofore been possible" .. thoUBh additional "fc~ of eaoh &1'tt requir.d _ 
_ 0 

t~ aohieve a balanoe that ~uld take âoooWlt not on'q of' the need ·to pro­

tebt individu&1a trom &QÙlistr .. ~ive aoti'9iUea but &180 ,of the u:~oiea " 

\ . 
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1 
1 
r 

l '. -

: 

\,. --



l' 

• 
, " 

• 

1 -' 

,~ 
\:\\ 

". \i \, 

. \ \ ,: \ 
\ \' ÎI'\ 

" 1:\,\ \._ 

< ' 

, " c.tt. _ •• et un., • d. l ,ïUiOaoJ. d.. troi. ' 
.prinnipales voie de rtwndioation isent 11a po;~e de. oito~ns 1 

J - . l ' 

, ayant des griers oontre l 'admini~tre ion, -l' savoir. \ Les OOU%'8 jUtH-

, oiaires, les dép tés de L1Assembl~~ , itiOnalt et le ~roteoteur du ' 

/ 
Cito~n. Ces de !ares sont examinée et leurs PI'OO~urtl, oridrta, 

\ - \ , 
juridiotions et éeul tats de leurs int rwntj.ons sont \OODlpartSs. 

\ , 
, l' 

e tente de démontrer qUI les deux v4hioules 
, 

traditionnels, qit les oours judioiaires l ol.use de le:urs oo'Ota 
dispendieux, le ra délais et les diffioul tés d'ordre teohniques pour 

1 

reoourir a.u oon r6le judioiaire de l'administration a.insi que lea 
députtSa de L' emblf,t Natiopale d'Is'A ieurs maintt~ pr~ooupations \ 

\ 

\ 

," 

et du oaraota politique I~e leurs interventions, s'avarent fréquUl- . 
Ilent inef'fio~ B pour prot'eer les oi~o~ns d,s injustioe8: oooasionnées 1 
par les' aotiv tés gouvememental.es'. - \ 

1 
1 

Cett tStude oonolue que les oitoyens du Qu~.-o\ possMent-
- maintenant,- :viC oette nouv.Ue Ùl8titutiJ. une 'Proteotion plus 

,oompl,~te oon re lei erreurs 8'Ouv.melllentales. N4Sa.n1loins, de8 réfones 
, aupplêmen s sOnt requises pour maintenir en 'quilibre une défense 
, 1 
adéquate de droits dea individus et lea txipnoes de l'effioaoitê 

admini~trat n. "\ 

" \ 

\ 

) 

\ 
1 ~t l 

\ 

\ 
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; 
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?bis ia a oomparative .tu~ of e th,ree remediee avaU.blt to 
1Udividuala asgrieved byadminiatrati aotiviUes. Althou,h 8oholare 

have dealt separat,ly vith the inadequ it. of the various politio&l, 
&dministrative~ and regal remediee orre d to oiti.eno, ralatively little 

eoholarly )~ention hu b .. n gi';'n to th &Ohieyemtnta" of th. Publiai'" 

Pro teotor, th'\ ne'" ~titution -oreateci b the les~slatùre to ooli\pensa.te 
for the, defioienoies' ot the other lIlebhanis 8 tor the redress ot griev .. 
anoes and to supplement the proteotion t'lm Ihed b~ them. Po8sibly 
beoauae of the rela'tilvely reoent in"tereat the institution of the 

, , 

Publio Proteotort no soholar hu to date att t~ IL th0r<?ugh oOJllpuison 
, . 

of these remedies, and it i8: to fill this lac ~ that this atudy va~ 

o~ae~, . . 

In preparing this paper. l beDefi t.d grea tl1 trom the research 

faoilitits ort'red to me b7 ,. D.O. Rowat and Me Louie Marc,au. l Ul 

partioularly' indebted to them and to the ether PD lemen who permi tted 
lI\t ,;to interviev them. 'lbeir reepona. has b .. n ganeroua, oourteous and 

oooperative. Sinoere thws a180 an exttnded to œy thesis advieor, 
Professor J .R. MalloX7, f?1' h,is valuablt assistanoe and advioe du~1ng 
th. preparation of thia thesia. l would alio lUte to thank J1JY' friwnd, 

John Pariaalla, who Proof-~ this thtsie • 
. 

'Speoial thanks te J1JY' wUe, Diane, wose patienoe, enoourageant , , \ 

and assietano. ft;re an iMpiration, and without W'hoae.-deoiphering and 

. typ~ skille th:le effort would" never han bttn po8a:lb~~. 
. ~ 
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" , . 'Ibe, British North Ame7'ioa Açt Ofj867 (1) vas an
e

, i~trument that as 
far as possible' simply adapted those in titut10ne existing in the Canadian 

Col9niea before COnfederation and oont ued ~hem vithin a fe~eral frame~rk. 

The preamble to the Aot expressed the, ~ sire that a Dominioxl ,be 01:l8a,ed wi th 

lia Constitution similar in Principle to of the United Ki~om". ; This 

ino9rporation by referenoe was broad e 

British oonstitutional prinoiples suoh 

of law, the independenoe of the judio i 

ugh to enoompass various fundamental 
" parliamentary sovereignty, the rule , 

(2), judioial oontrol over inferior 

adm:l.nietrative and adjudioative bodies, .l'esponsible government and oountless 

other features of the British Constitu ion that had evolved sinoe the Magna 

Carta.. 

'Ibis wholesale aooeptanoe of Bri iah oonstitutional prinoiples into a 

federai system subjeot· to a oonstituti nal dooument has, however, produoed 

aome modifioationS in the applioation f theae prinoiples, partioularly in , ' 

the field of administrative law whioh eeks to r&gulate the relationships 

betveen ind;viduala and the atate. iatratiVè law ia'oonoerned with the 

powera oonferred upon administrative a thorities by-a legislature and with 

the extent that thoàe pavera oan be 00 trolled. (3) ~ 

Hiètorioally, thia oon~rol hàs b oommon lav oourts 

whioh aasumed the dut Y of preaerv1ng t e "rule of law". 'Ibis oonoept denotes 

the supremaoy of the law over govenune tal aotivity, espeoially in 'relation 

to the rights of individu~ls, and it d a \hat thia aotivity be ~;ned 
- ---"--"""'--

to what ia autho;r:ilfed by la";. 'lbe key 

existenoe of an independent judi~ia.ry 
1 

and oontrol the abusive, arbitrary and 

and to remedy enoroaonments upon the r 

use. 

inçed1ent of the rule of law ia the 

ioh possesses the means to r~atrain 

llegal use of administrative powers 

of inQ,i viduals oommi tted by auoh 

, It is, howev.er, the interaction b tween the prinoiples of parlia.m.~ntal:7 

'1 aupre~~ and the rule of law, the two +°87 f'undament~ prinoiplee of ,'the 

BrjAP,lsh, and by adoption of t~e Cane.dian 09~t1tution, that determines the 

extent ta whioh governmental aotivity 1a oontrolled e1th~r by the courts or 

by sQDle oth~r 1Ilé0hanism. Whate~r veh1ole'~is employed, whether it is the 

\ 

': 

o 



o 

• 

: :: : ,: , : 

oommon la" oourts, the memb~r of parl~ent, the Swediah "Ombudsman", the 
\ ' 

Frenoh "Conseil d'Etat", or &1\Y oomb tion of these, their ver:! existenoe 
it~ 

as a\ temati,vee proolaime their indispeneabili ty in azry sooiety oonoerned 

with ;)uetioe.\ 'lbey have baen oreated to ensure that the rights of the in-
• 

dividual are proteoted from unjust and unlawful governmental aotivi.ty. 
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A- mE REXlEPTION OF THESE DOCTRINES INTO CANADA \ 

The British North Amerioa Act of 1861 had the effeot of inoorporating 
\ 

the fund~e~tal Briti,h oo~ti tut:l.onal prinoiples known as ~e rule of law 

into Canada land into ~e newly-oreated provinoe of Quebeo. ibis prinoiple 

means the supremaoy of the lav, oommon as well as statute lav, as applied by 

the inde pendent oommon law oourts, over the Crown am ite servants. "!the Rule 

of Law requirea that the powerèo~e Cro"ln and of \ ts' servants shall be de­

rived from and limited by either legiàlation enaoted by Parliament, or judioial 

d~oiaions taken by~ependent oourts." (4) Arbitrary and illegal acts and 

the infrillgement of ~dual risbts by the Crown and its offibials required 
1 • 

not only legal justifioàtion, but these acts vere subjeot to review in the 

oourts. !l.herefore, ;~e l~berties enjoyed by individuals were IIth~ resul t of 

judioial deoiaions de'te~ing the rights of private persons, in partioular 
~.... r \ 

oases before (the oourts. Il < fs) 
o 

The rul~ o,~ law had been established in Canada by the oreation of the 

Courts of King'a Benoh on the same model as those of Erlgland. shortly af'ter 

the Quebeo Act of 1174. (6) Aooordingly, in addition to applying the law both 

oommon am statute as wel1 as a.n:y ordinanoes ~that vere enaoted, they were en-. -

trusted vith the same supervisory jurisdiotion over the legali ty of govermnent 
r q..,<" .... ,. • • ; 

activities sinee these courts ,possesàed the poWer to issue the prerogative 

writs when 'righ~s of iDiividuals were i11egally interfered vith. (7) 'lhé~e-
f 

fore, the law of judioial oontrol wh1ch was one aspect 'of the rule of law wa.s 

"introduced into' Quebec as a res;ult of te oession."(8) \ 

'!he Courts of King' s B~~h \vetre reple.oed by a SUperio~ Court, ~ court 

of firet instance with jurisdiction in a.11 civil cases exoept those strictly. 
~ , 1 

reserved to arrther oourt, in 1849. (9) ~e statute responsib1e for the ~clla.nge 

made provisiorl for judicial iDdependence ~ impartiality fram the two other 

branches of govermnent, (10) another essen.tial iIlgredient cSomprising the ru1e 

of law. Artio1e?, entrusted the SU~rvisory f'unotion am. the controlling 

power e:xercised by the Courts of King's Benoh over gbvermnent agenciea to the 
,. , ~'I 1 . 

Superior ~~rt • .>,.IJhe juris~iction to issue the prerq>gativejwrits, whereby the 

\ 

\ - ',' 
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supervieory funotion, oould be exeroised ,was aleo vested lin the ~perior 

O.ourt. (11) Consequently, beè~uee of i t's histoHoal origiIlS', the Superior 

Court poseessed 8.u1hority over inferior bodies oreated by the government. 

The ~rior Court was int:roduoed into' the Provinoe of Quebeo Qy 

seotion 129 of the :B.N .A.. Act ,?f 1867. Tha t Ao t silllply maintained the ex­

isting oourt's with the;':t"--attributes of jUdioia.l, oontrol and independenoe. 

'!he latter oharaotèristio waa reinfot'oed a.pd ~nshriœd by seotions 96, 99 
and 100. (12) Sinee both these attribut es ro~~d the, byis of the rule of 

law, 8tl integra1 part of the oOlDlllOn law, whereby the rights of indiViduals 
, (j 

4 

yere proteoted from arbitrary and ille~ acte POsèd by .gQwrnment of'fioials, 

t~e rule of law wa.s ilIlported into the f'~~~r~te(i Canada. ' '!his ia s~~rted by 

seoti?n 129 whioh furthermore provided that al1 la,?' inoluding those \nherited 

at the oèssion, in foroe \ in the federating oolonies 'at the Union, ahald oon-
, . 

tinue. Moreover, by virtue of the pr&amb1e of the Act, the judioiary was to 

/resemble and fuootion as thè :British "jud1oi'ary, whioh he.d been oonferred a 

supervisory jurisdiotion over inferior government bodies. 
! ' 

'!he B.N .A. Act, in the same VB\Y', aiso') :lmported the doot~ina of' parlia-

menta.t'Y' aupl'emaCy !nto Canada and Quebeo. M'ter 1689, this dootrine meant 

, the SU~eriOrity of' ParliaJlltp.t not only over the K1ng ~, ~e executive fbranOh 

C?! ~vernment but also over the oourts and the oOIll1llon la". (l~) The prinoiple 

o! the rule of law, an integral part of the o01lUD.On.lav, became subjected to 

the dootrine of parliam.entary suprema.cy beo~use Parliament had t~e authori ty 

to enaot a.ny laws it wiahed in the form of atatutes thua altering the oommon , 
J,aw. Parliamen:t "has the r1sh ~ te make or urimake a.ny law wha tsoever''w. (14) 

In other 'WOl'<l:s, no power oould l:imi t tha il, body from' oonferrirlg ai ther wide 

diseretionary or arbitrary powera on the exeoutive, thus permittiDg the time-

,honored prino~ples of ~e rule of 1aw that proteoted :lndiVidual righta and 

libertiea to be violatèd. Sinee the ru1e of lav, upon whieh the independenoe 

of the judiciary 1a basecl, 1e depandent upon the will of Puliament, the oourts 

-bee'ame b~ to apply jthe law as enacted by parliam.~t. "ADy aot of Parlia­

ment ••• · will be obeyed by the Courts". (15) 

ihat -parliamentary suprema.ey has Ibeoome the owrriding pr~oiple of 

the oommon lay and of the British Constitution has been fraquently reoognized , 

and aooepted bl" the c'ourts. !IhoUgh the rule of lav, Wi th i ta emphaeis on the 

. t 
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preservation of individual libertiea.as proteoted by the oomon law oourts, 

oould not praolude Parliament f'rom oonf'erring arbi trary powers upon the 

exeoutive, the Court of' Kirlg's ::Benoh, its· authority to iesue the preroga.tive 

s 

Q \ i writs intaot af'ter the Glorious Revolution, oould require that, exeo,,::,tive aot on 

oonform etriatly lIith the aoj;j.ons permitted by the sta,tute oonfer~ing those 

pollere. Ta the extent tha.t the Court of Kingls ::Benoh was empowered to issue 

the prerogative writs to require oolllPlianoe with the terme of the atatute 
" 

enaoted by Parliallltnt-, it retained the power to oontrol and supervise the 

legalit;y of exeoutive aotion- and the 1I1eans to proteot individuals fram suoh . . 

interferenoe w:Eth their righ.t!l1\ae was not oontemplated by- the enaotment. '!he 

rule of' law, therefore, is preserved in that any illegal deviation from the 

express terme of the statute oould be deal t with by the oourts. Loti Wright, '" 

in the oase of Biversidge v. Amerson (16), def'ined the extent to whioh the 
.--::" '--

rule of lav bad applioability in Britain and how it oou).<1 be reoonoiled with 

the supr~ of the legislature l "Parliament ie supreme. It oan enaot 
, 

extraordinary pollers of interf'ering with persona! liberty. If an kt of . 
Parl:iament ••• is al1eged to [limit or ourtai1 the liberty- of the Bubjeot or 

vest ~ fue' Exeoutive extrJrdinary povera of detaining a subjeot, the only 

question ia what ie the preoise extent of' the power given". Therefora, so 

lo~ a.a illegal actions on the part of the governtnent are subjeot to the 
, 

p~gative writs and to final detennination in the cOllDllOn law oourts, the 

rule of law ia maintained and to that extent the rights of' the subjeot are 

protec.ted. ' , ' 
. / 1 

The dootrine of par1iamentary Isoverei8nty as it wa.s known in England 

oould net be adopted :in the :federated Canada. 'For, the B.N.A. Aot created one 

f''8deràl and four proVinoial legialatures by seotion 17 and seotions 69, 71 and 

88 reapeotively. It ie by reason of' their eUbjugation to, a oonstitutional . " 

document that the dootrine, as it 1a applied to these legislatures, 'fIaS te 
• 1 

·~otne extent qualified. (1'7) !lheir, legialatiire authority .was limited to enaot-

\ ing lava within apeoified areas as detined by seotions 91 and 92 respectively. 

Bowever, wi~hin these e.reas of coDlpetenoe, the powers of eaoh vere absolute. 

Sir Barnes Peaoook, who delivared the judgement of the Judioial Commi ttee of 

the Privy COUDoil in !!2Se v. !lbe sœeen (18), stated that the provinoial 

legislatur8s "are in no sense delega.tes o~... the Imperial Parliament ••• The , , 

::British North America !ot ••• conferred authority as p1enary and as ample 
, . je. 
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within the limita presoribed by s. 92 as the Imperial Parliament in the 

ple~~tude of its power possessed and oould beatow - Within these limita of 

~ubjeots and area the local legislature la supremè;::o." ,The ar~ent tpat 
~ 

the federal legialature was superior to the PrOvinoial legislatures vas alsc 

sa a 

6 

disoredi ted, by that judgement. Oonseq~ently, al though the supremaoy 'of .the 

legislatures was not unqualit'ied, they oould enaot ariy law whatsoever within 

their area of oompetence, wheiher those laws were unjust, unreasonable, op--' 

Pryssive or even immoral or retroaotive. In Canada as in Great Britain, the 

rulm tion of the judioiary w1. th resa,rd to suoh laws vas to apply them and enforoe 

obedienoe ta them, notwithstandizlg that they might transgress the prino:i:.ple of' 

the rule of law whioh s,eeks te proteot the liberty of the subjeot. In the 

oase Ced,a.r Towers 'Oorp. v. Cité de Montréal et al., it wa.a held that oppressive 

laws arfeoting the rights of in:lividua~ enaoted by the Quebeo legisiature, 
, 1 

or enB.oted with the ~press permission of that /legislature, ooul~ not be inval-

ida ted by the oourts. :Brossard, J!, aff ilued tha t "oes dispos i tions de la 

ohart~ peuvent sans doute &tre une source de préjudioe sérieux pour les prcprié-, 
taires de terrains homologués. Les juges oependant ne peuvent ignorer la loi; 

ila doiwnt la respeoter; ils ne peuvent substituer leur opinion sur la ~agesse 

de la loi a oelle du législateur; toute oritique de le. sagesse de la loi doit 

s'adresser a la législatu~re et non pas aux tribunaux. Dura lex sed lex". (~9) 

Therefo~, althaugh Ca.n8.da ÙÙlerited the rule of law by virtue of seotion 129 
\ 

oi' the B.N.A. Act, the supremaoy of the' legis1atures overrides "that principle 

when they ena.ct statutes within their aree. of oompetenoe. 

B- <\/' THE INCREASE IN GOVEBNMENTAL ACTIVITIES IN THE PROVINCE OF QUEB1OCf. ~I 

1 
The rule of law as it had evolved in Britain was oonoerned mail}ly with 

the proteotion of individual rights. ~is emphasis was in line with the in-

olinatio~ of ,the oommon,law whioh, as it had developed sinoe the Magna. Carta, 
~ 1" - , 

rested upon an individualistio oonception of society. !l'he lawas applied by 

the oourts l was preoocupied \.Tith aeouring for the individual"his rights of 

pl'Operty and his own perSDna.! freedom. 
" 

!!hie p~ooupation of the law ooinoided with the funotions of government, 

whioh from the feudal era to the end of the nineteenth oentury, were restrioted 

ta those relat~ predominantly to the maintenanoe of order, both '.f~ternally 

\ . , 
\ 
\ 
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7 



1 

o 

• 

7 

and externally. In Quebeo, its developm,nt parallel ta, . -
behind, that of, the United Kingdom, the range of f'unotions " at the govern-

ment had aBsumed in 1867 lIaS limi ted. Thie waa in lteeping w th the predominant 

poli'tioal thought of the times whioh aupported indiV1dtial liberty of aotion. 
----, , 

The politioal theory of laiseez-t&trê, propound~ by! Adam Smith, whose oontri-

oütion was individuslism in an eoonomio sense whioh ~phàaized freedom from. 

etate regulat1on, preoluded the goverrunent fro~ inte~fering in eoonomio and i 

sooial Illatters exoept in so 'far as it was neoessary ta faoilitate' oODlmeroe, v 

1 ~ 

trade and industry. Duril'l8 this period of governme t inaotivi ty, the legie-

iature enaotad lavs that ware designed to preolude divi~ual rights' and 

liberties f:rom bejng interfered ,with. The oourts 0 lemented the legislative 
,l, t 

prooess by applying the lava pa.ased by the legialat 1'9 and by puniahing a11 

transgressions ta trem whether by individuals _ or b~ governmental officials. 

It was a ~iod duripg which the legislature /wa.s able ta oope vith the 

topios at ha:nd. Polioies lwere deoided upon and' nol diffioultiea ex1stèd in 

wor~:ing out J the teohnioal detalls of those policies in that foI'\Ull. When they 

had been enaoted into law, the administration af t~e details' of the pol1oiea..,. 

as def:ined by the la" vas entrusted to the execut:!.ve. However, because of 
i 

the existence of {the theory of non-intervention, hw lavs vere ena.oted and 

the administrative branch of government remained :insignifioant. '!he judi-
• l '< \ 

oia:ry, which had the task 'of applyùjg these lavs~ enforoed them "hen disputes 

a:roae. When the disputes related ta illegal interferenpe with :individua.l 
1 

righte on the part of, government, the courts po~sesBed ~he means of>. settling 

those disputes by the issuànoe of prerogatiVe wr1ts. But, beoauee of the 

·l:i.mited role assumed by thts govenunent, such disputes vere infrequent • 

. Consequently, the oonstitution of the judioiary and the Pl'Ooedure it employed 

waa adequate t9 disoharge its duties of apply~ atatutee, of enforoing them 

and of settling disputes ~iaiDg !'rom them. " • 

!!he acoeptanoe of the theory of laissez-faire by the governments of 
! 

the Provinoe of Quebeo both befora and ~ter Conf'ederatibn, however, helped 

ta produce sooial and eoonomic problema' of some ~ tude. It waa on.l.y after 

loonsiderable ha.rm had been done te the _ sooial and eoonomio heal th of the 

province that the state ~egan to assume an a.otive role in the affaire of the 

province. (20) Whether ithe reasons for th,e aseumption of a positive role by 

, 1 
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the state vere beoause of inoreasw publio pressure from _al1 segments of 

sooiety, by virtue of the demanda of the ol.rgy, (21) due to the .;tension 
1 

of the franOhise, (22) by reason of the inr~ased effeotiveness of trade 

unions" (23) beoauee of the substitution of the individualistio oonoeption 
, 

of sooiety.by;a more oo11eotivist orientation on the part of the state, or:r 

just by plain human aolioitude exh.ibited by' the legislators, ia not the_ /' ' 
• 1 //' 

oonaem hers. Argwœnts aan undoubtedly be, presented to BUbstan~te that 
1 / -

e900h of these oauses oontributed to the st1te 1S involvem~nt/ in the sooial 

and eoonomio affairs of 'the provinoe. (24) It ia ~9ugn, however, to etate 

here 1hat whereas the government in the nine~"nth"'oentury had a predominant­

ly negative rple wi~h funotions to ~;nt&iÎI. la.., and, order, its intereets and 

its ta.sks beoame enlarged ~ a/pOâitive role vas aa;umed in the .twentieth 
- 1 

oentury-. (2.5) /' 1 

The state has asaumed reosponsibili ties whioh hi therto had belonged to 

jndiVicÎ~~s and families. !lhis positive role W8S the anti thesis of the _ ï. 

/ ~ eoonomio il'ldividualism th90t predominated in the nin~teenth oentur "One 

hUDdred years age, the responaibility of the state wa.s very narrovly inter­

prete~. It only provided the ba.re neoessities af the oommunity as a whole, 

auoh ~s defenoe against aggres s ion, the maintenanoe of order ••• When a man 

grew old and unable to work, he had to be lœpt by his ohildren.-•• If he fell 

siok: and oould not.pa.Y for mediaal treatment, he ha.d ta ntly on oharity. If 

he was injured at his work and perhaps disabled for lite by some slip or 

misoaloulation dn his own part, o~ by the fault of his mate, he BOt no oompen-, 

eation from his employer... !he lav ••• did little more than provide a detenoe 
{ , - -

fo~.trights of property' and 1freedom of oontraot'. It did not reéognize a:ny 

/right fJ;'om wlnt. AU vas left to the oharitable instinots of the ~ew". (26) 

In aontrast to the nineteenth oentury, the etate has rejeoted indivi­

dualism ~ has early in this oentury adopted; mea.sures ta 'provide for better 

workillg oonditions an~' better living and hea.1th oonditions. Subsequently, 

these sahemes wera improved and extended with the establishment of unemploy­

m.ent inaura.noe, m.inilIl.um wages, worlonen's aompensat.ion~ family allowanoee, \ 

pervasive old age pensions, frae education, and lIlOat reoently hospitalisation 

and medioal SS,sist&noe measures have been introduced. Whereas the individual 

, was free from eovernment regulation in the last oentury, l~gislation extending 

, 1 
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governmental aot1vities and servioes to all aspeots of 8ooio-eoonomio lUe 

has plaoed the _individu&! in a ~'labyrinth of govemmental regulation _t~m. 
oraddle to grave"'. (2'7) , 

,\ 
c - .mE DELEGATION OF LEGISLATIVE POWERS TO ADMINISTRATIVE BODIES. 

!lbe legislatul'e, near the beginning 0t: the twentieth oentuxy, beoame 

more and more inoapable of adequately: oopillg w1.th thé multif'ar1ous aubjeota 

that requi.red leg1.alat1ve intervention. !l.he members of that body had neither _ 

the t_ nor the expertise neoeaaary to deal in ~ adequate wa::r vi th the ,­

ena.ctment of oomprehensive legialation. Consequentl:;y', the praotioe of delega­

tion was resorted ta, " ••• b~oause, for instanoe, the tapie involved muoh 

detai1~ or beoause it vas teohnioal, or beoause the pressure of other demanda 

upon Parliamentary Ume did not allow the neoess&ry' time ta he devoted ••• to 

the partioular bill". (28) The legialature beoame eompelled to paes a skele­

ton atatute, fixtJ the general poliot to be foll~ved, &:ad to charge the exeo­

ut ive , a miniater of a partioular department, or a board or ct01llllÙ.ssion to 

eatablish the details of the polioy adopted by f~tng and issuing rulea and • regulations ta earry out the objeot of the, policy and apply it in partioular 

ai tuations • 

In order to .Permit the legislature more time to devçte itself to the 

oonsideration of essential prinoiples in legislation, teohnical matters and . \ 

the other details to carry out the polioy have been 18ft te subordinate bodies 
'1 ,~. 

for formulation and implementation. Moreover, the whole of the administrative 

maohinery requir&d to implem.ent a policy GOuld net possibl:;y' he inserted in a . , 

statute. (29) Nor oou1d the 1egislattire attem:pt to debate ~ enaot the 

oountless ru1es indispensable to exeoute the various schemes that vere being 

ena.cted. ()Q) Therefore, povera of regulation -had to be entrusted to varioUB' 

govermental bodies not only beca.uae of thQ magnitude of the legislative 

'intervention, but also due to the teohnioal and s~bialized charaoter that the 

administration of the areas vith whioh they became ooncerned had asaum.ed. ('1) r~ 
, \ 

Consequently, the praotioe 'of delegation has beeome inevitable by reason of 

'the grovth of gàvernment aotivity and by the inoreased oomplexity of legis-, 

lation. 

1 
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'!be reaort to delegation has beoome inen table also due to the dura-

tion of legislati ve sessions. The length of the sessions of Quebeo legisla­

tures has been only s1ishtly inoreased sinoe Confederation, despi te the 
lk, 

monumental growth of legisla~ive and governmenta.l aotivities sinoe that time. 

A random sample of the ses'sions of the Legislative Asaembly from the seoond. 

to the twelfth Legislatures";'"from November 7, 1871 to April ), 191), has 

revealed that the Assembly had sat, on an average, approximately two months , . 
eaoh .,year durÙl8 tha t span of, Ume. ()2) The twentY-aeventh Legislature 

whioh oontinued from January 15, 1963 to April 18, 1966, sat, on an average, 

for about five months during eaoh of its six sessions. !!he twenty-eighth. 
, ., 

Legislature, the National Assembly as it oame to be oalled, lIhioh opened on 
\ \ 

Deoember l, 1966 and whioh oame ta ,an end on Ma.roh 12, 1970, ha.d onl.y a 
" 

sli8iltly better reoord. With sUIIDIler adjournments, the Assembly sat approxi-

10 

mately six menthe during eaoh session, notlO-thstanding the abolition of the 

uppm-"ohamber. (33) ~t, is not surpri~/.mg, therefore, that the pra.otioe of 

delegating subordinate legislative powera beoame so neoessary to the proper 

f'unotioning of government. 

The legisla~ possessed the authority to del~gate subs~tial legis­

lative power te subordinate bodies ·it had oreated by referenoe to the dootrine 

of parlfamentary supremaoy, whioh signified that the legislature oould enaot 

a.ny law it desired. An early C~ian oase oonoerned wi~ the power of 

delegation wa.s H0dse v. '!he Queen. (34) This oase arose when the appellant 

was oonvfoted and fined for violating a regulation made by the Board of Lioenoe 

Commissioners whioh had been oonferred the authority to regulate 'bverns by . , 

the Ontario legislature. He appea1ed, maintaining that the Board had no power 

to legislate by rule-mslcing and that the legialature ha.d no right ta authorize 1 

suoh power ta legisla te. 

Sir Barnes Peaoook delivered the judgement of the Privy Counoil; the 

most authoritative judioial body in the Fourth Eritieh Empire. It wa.s held: 
o 

"Within these l:iJD.its of subjeots and area (S. 92 B.N.A • .Act), the looal 

legialature ia supreme, and has the ••• authority ••• to oonf'ide to a'munioipal 

institution or body of its own Ol"eation authority to malte by-laws or resolu- , 

tions as to subjeots speoified in the enaotment ••• " ()S) Furthermo:re, the / ' 

Court oonsidered that delega.tion ~ not onj.Y pennissible but neoessa:q. 

~'l - f. 
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"It ~s obvidùs that SU?h an authority' (to oreate a body and endov it 

with leg1s1ative power) ie anoillary to leglalation and Yithout it an 

attempt té provide for varying details and moh-inery to oarry them out 

might b~dOme oppressive, or absolutely failli. (~6) 1 M:>reowr, the 

courts have tsken jUdioia.l notioe of the praotioe that Parliament passes 

lavs in general fom, allowing subordinate bodies to )ellaOt the 'details 

by regulation. Fitzpatriok, C.J., in Re ON. Re Ha bey , Oorpus (~7) 
1 

stated, "~e praotioe of auihorizing administrative bodies to malee 

regulations to' oarry 'out the objeot of an aot, ' instead of settÙlg out 

&lI the details in the aot i tself ie vell mOlin aM i ta l~i ty' ia 

unquestioœd" • 

This authority 00 delegate· to subordinate bodies has been ra­

stated in a number' of' other leading oases, whioh did, however, impose 
~ . 

aomé limitations on the legis~ature. In the oase of Re The Initiative 

!Bd Referendœt Act, the Privy CaUnail oonol~ded that a legislature oould 
) 

not ao delega.te power as to "oreate and -elldow y{th i ts Olln oapaoity a 
6 • 

neY legislative power not oreated by the Aot to whioh it oves its own 

existenoe". (38) This was reasser't!d in ne Gray" Re" Habeas Coxpua (:~9) 
by the IOhief' Justioe of the Sup~"ourt of Canada. This limitation 

upon the power of de1egation 18 Part of' the general ru1e that the legis-

. 'lature ma.y not ef'face i tetlf. Mlreo~, in keeping vith the federal ___ 

i principle upon which the Csnadian political system ia based, i1ï has be.en . 

authoritatively held that the de1egation of oompetenoe in a legialative 
" ,J 

field from one legislative body to anothet- ia probibited. (40) Sub~ect 

to theae fe" oons:Jd,erations, however, delegation of legislative power 

tO the executive as vell ,as to other auborctinate bodies 1a legally 
\ - . 

~rmisaible and ia not aubjeot t'o judicial ~striotion (41). 

,> • 

{, In any event, due to the growth 01( eovemmant aotivities, the 168is-

~ lature has beoOllle incapable of legialating a11 the lavam it has delegated 

~~ • ~ODS,id.rable power to a fourth - ~~ softnment .mich h .. -l'P,Ii' am •. ,~, 
,.~" 
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assumed some part ot the "sportS,ibili ties ot the legislatul'e.' :aeoause the 

Queb!t0 legielature has beau obliged to enaot etatutea in ekeleton t'om, 

eetting o~t only the broad guidelmea of the polieies ,ta '" ~at~d, 
i t has delegated the pow.r to malte det&iled %'Qlea and regulations bavillg 

the ~orce of la" te 8clDdnistrative bodies to previde for the variety of 

ciroumstances that vere liable to arise in the iDtpl_entation ot those 

po~ioies. Consequently, these atatutory bodies have _ bean endowed nth 
1 considerable dia oret ion to lQ8.'O rules of generaJ. applioabil,i'ty that 0&11 

~ 

12 

bave a considerable impact upOn individuals ~' 'Wfen, for exam.ple, ~;a~ions 

are issued ~ down the stand~s by whioh ~ioenoes shall be ios8',16d, if 

;, an iDdividual cannot fulfill the requirem.enta l&.id down, he would thereby 

"fi'" 

be deprived of a. right Yhioh migb,t oonsiderably aft'ee;t his livelihood. (Jf2), 
'lbe Ren.tal Comisaion for instanoe, may b~ regulation "adopt sudh measures 

'as it 'deeœexpedient to ~re 'the fair and effeotive oarryi.IIg out of this 

. aot". (4:3) '!hie disoretionary power affeots the utent to whioh a propeJ'ty , 
~wner is pemitted to d<iapose t'r1aely of his property., ,,sinoe the 8IDOtmt of 

'subordinate legislation has beoome ~ens'e as the amount of etatutes 

enaoted by the legislature, (44,') and sinee SUbOrdirlat~ leg1slative pè)~r cau 

be discretiona.ry eitber as to 'Whether it shall be exeroised at all or as to , 
the mamler in whioh i t ia to be mrcised, thè~ ie room tor the ab~se or ' 

miause ot' this power. For example, disoreti!>JlS Q&n be eiercised for an uu­

lavtul purpoee, for irre~vant considerations, in ba.d taith and they oan be 
- ~ 

exeroised unrea.sonably. Any of these a:buses dan adversely affect the rights 

of the iDiividual. ... 
THE DELmlTrON OF ADMINISTRATIVE 
Am> J1lDICIAL Pa.œRS ro ADmlISTBATIVE AGENOlES. 

~ !he adml,li.tration l,n the Prov.llloe of ~j,beo OOIIIFiàes 22 s<mmuaent 

departments am approximat9ly 60 other major eovern'mental aeenoies - boards, 
- ",' . 

oOlIIIDiasioM, offices and offioials. ~ addi. tion to entllsting subordinate 

rule-maldng pavera to 'theee various bo~li.ee, the l~iat\u'e haa oonf-erred the 

a:eo~tion of partio~lar txJlioiea to them to regulate ~ control. partioular 

eoonomic and social aotivities byapplyi.!lg the a~tutes ena.cted by it &8 vell 

as the regulations made in pursuanoe of those s't(Ltutea. !lhough this list does 

DOt preteDd to 'be u:haustive, they' ha'ft been enbusted wi'th the pover tO grant 

\ 

. \ 
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p~ts, ce~tifioat~a, lioenoes, r extend &Ssis,:tan0e to various'Qatëeorie~ 
of persoNJ, to administer sooial insurance .schemes, to proteot oonsumera and 

to regulate 1aOOr ~lationa. Beoause theae bodies were created to administer 

goverzun.en~ policies and ad~dicate disputes e.rising from that administx:ation, 

the Quebec 1~islature beatowed not only adlIlinistrative· but also judiciàl'and .,. . . 
quasi-judioial povers upon th~. 

" oi 

Al thO~ the auperior cPUrtà' ~~ historical~ exeroiaed the funotiOll. ? 

of applying and interpreting kw and ~ settling the disputes arising l'rom 

_--- .th~, the Act of 1867 entrusted the legis1ature vith oertam povera ovfu the ' 

administration of justioe. l3y seotion 92(1~) the 1egis1ature posaessed the 

Jur;'sdiotion to make laws with respeot té> the 'ttMmimstration of Justioe ;n 
~e Province, inoluding the Constitution, Maintenance and Organization of 

. Provincial coul[ta, b.oth of Civil and of Crimina1 Jurisdiotion ••• " This pre­

vision ha.s been interpreted' à~ a.s to permit the pro~ial 1egislature te 

vest certain adjudioative f'unoti~ upon atatutory bodies of its own oreatio~. 

Ma-reover, the ~ decision, rendered by the Judicial Coaittee '~f' the Privy 

\ CoJhlcil, waa by extension interpreied to pel'!lÙ t the de1ëgation of a.dm.inistra­

Yin, judieial and quasi-judicial powrs as well as rt.lle-~ing authori ty. 

If the Quebeo legislature has been U1l&.ble to ad&quately cape Yi th the 

many issues arising ,trom the growth of its activi~ies and has been Ob1if*d 

ta delega"te legislative pOWSrB 00 aubordinate aeeD.oies, the superior cO'Qrts . . 
have also been affect&d by t'pe transf'onnation. \' iD. the role of the state 'ta 

one of positive intervention in sooio-eoonoDdc arta;rs. 'Wher&a.s the applioa­

tian of the le.v had been.~t e:xo~s~vely cauied out by the oo'Ur.~ untll 
c '. 

the twentieth centur.Y', the JIlUltiplioation of BO'VernJllent bodies and officials 

by reason of .thi.s monumental legislative interf'erenoe has resulted in·a -r . 
cor.resPoDding multiplication of individual protests against government 

authorities. l3y the twentieth centuzy, 'the superior~ourts were-becoDd.ng 

overwhelJlled by- the trequenty of ~8e protesta and this haS'-' resul te<! in a 

. slowown in the adjudicative process. (45) '!he oost of superior court ad­

judication was moreover a bUrden for those aeeldlIg justice by reooume in 

the oourts (46), am both faètors oo~ined provide<! Ithe j~tification for the 

---legisJ:&:ture to delegate adjudicative functions to administrative bodies, whioh 

co,ld adDdn;ater the law in a ~re u:peditioua and ecollmll!cal. JI\Sllller. Anot~er 

! 1 \ 
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,/oonaide~tion vhi~ favored the oreation of su~ agenoies was th~~ la~ of 

expertise of the,oourts in relation to oomp,~ex 1egislative J)Olioiea upon 

vhioh adjudioation vas required. ~oourts have (loondon~ the existenoe 

of'administrative tribunals beoause they realized that their laok of ex­

pertise vas at times d&trimen:t;al to the ends of justioe. In the oase of 
, ' \ l , 

Pisott Construotion Co. Ltd. v. Fathers'of: Confederation Me1llOrial Citill$ens 

Foundation, it vas held that "it ma:) Vftry wall be that,' considering the 

nat~re of th~ questio~s to be-determined, lIlOre,"aoo~rate j~ige vill be 

obt&ined !rom a tribunal composed of men vho are- familiar 'vith adjusting 

" 'building contraots t than by ~àns 0::V- tr,~al in the courts". (47) 
, . 

The Donoughmore Co~ittfle in Great Britain investigat&d these adminis-

14 

trative tribunals, as they came to be oalled. The Comi ttee approved of them. 

and suggested "that they ~ be preferred to ordinary cpurts, "in oases whe~_ .--
justice cau only be done if it ia done at a minimum cost ••• in addition they 

'\ may be more realiily aocessible, freer from teohnicality, and vhere relief 
1 

must be given quickly - more ex:pediti?us. ~ey possess the requisite ,expert 

kn~-"l&dge of th~ir subject - a specialized/ court ma;y often be- better for the f 
exercisè of a special jurisdiotion." (48) Therefore, because expedition, . 

econ~ and expert knovl&dge vere eleme~ts that th'e oourts oould not provide, , 
the Quebeo legislature, iÏl aooordance vith the need for new adjudicative 

techniques, has provided for a oheap and speedy method of deoiding claim~f 

arislDg from~~e administration of parti~ular pelioies. 
1 

Administrative tribunals vere instituted because the application of 

comaton lav principles in the courts "as weIl 'as their procedures had failed 
, ' 

to provide adequate justice for the individu&!. Far example, prior to govern_
u 

œ:nt intervention in the area of indus trial inju:r'ies, an .plo~ who vas ::, 

injured in the oourse of his employment ·had. to brillg an ac~ion in tort or 

delict in court against ~is ~ployer to obtain coJJJ.PGnaation for his injuries. 

~is meant, le~' ,oosts as well as l~thy court litigation during vhich tilne 

the vorlcer receivri no remun.e~tion. Besides, the price of iegal adjudication 
, ~ <\' Ù , 

wa.s an obstaèle that on~ the fev oould overoome so that it 8J!ljunted ta a 

deniaJ. of justic,e for the majority of injured venera . 

Because the tradi tional method of recoUrse to the judiciary was in"!' 

adequate, the legislature establi.s]led a novel instrument to oompensate vorkers 

1 

1 
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deprived of' wages'through injury. In the plaoe of the law of delict admi­

niatered by the courts was substituted a scheme of oompensation administered 

by a boa.rd according to statutes and regulations whioh defined the comitions 

'for a clam of compensation. Not only were the costs and del8\Y"B of the law 
"", -- ,1 

eliminated by the' establishment of a Workmen~s Compe~ation Board (49), but 

the judiciary i tself" with Hs strict rulea of procedure and evidence, vas 

replaced by the innovation. 'lbe Board did not have to apply legàl princi­

pIes. Rather, it was ch!.U'ged with the1application of statutory oriteria in 

deciding claims. Consequen~ly, this government insurance s?heme arforded 

workers with ~ cheaper, swifter, mo~ expert and lesà teohnical mechanism 

to receive compensation. 

Due ta their own deficiencies, therefore, the superior courts of 

Quebec and of -the other provinces have a.cquieeced in the oreEftion of inferior 

courts such as magietrates' courts and juvenile and family cdurts whose mem­

bers were' appointed by the Lieutenant-Governor in ~ounci1. (.50) The courts 

have consented to' the existence of Workmen'a Compe~ation Boards (51) and 

Labar Relations Boarda (52) evtm thou~h i t meant tlfat the judi iary ~uld 

be precluded from applyiDg, the common law to disputes aris~ those fields. 

(53) In the case of Bake' and Confectio Workers Internat" nal of America 

Local ~. 468 et al v. White Lunch Ltd.(54), Hall, J.,' (stated t at enactments 

such as those relating to labor relations Should' be liberally 
, 

if they derogate from common law rights. "In the. stage ,of ind strial de.velop .... 

ment now existing it must be accepted that ,1egislation to ach"ève...industrial 
, , 

peace Slld to provide a forum for the quick determination 9f bour-management 

disputes ie legislation in the public intere~t, benefioial to employee and 

employer a,.nd nqt' sometlUng, to be ~ittled ta a minimum or na w interpretat1.on 

in the face o~lthe expreseed will of legi.slatures which, ;in e ting such 

legi.alation, ra awara that ooÙmlon law rights were beiDg al tered beoau~e of 
, / 1 r 1 -

induetria.l_~eV1 lopnent and mass employnlfnt which ~dered illusory the 80-

cal~~~\ right o~ the individual te bargain individually with the oorporate 

emPio~er of the; mid-twentieth century". 'lhis- attitude on the part of the 
1 

judiciary as we;n as the necessi ties of expedi tion, ec6nomy and expert kno~l-

edge have therei'Ore contributed ta ~ replacement of the courts by adlniniatra­

tive tribunals ~o solve disputes pf~i.ng out 'of new laws ena.cted by the legie-

lafure. . / 

, , 
.1 
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E- mE IMPACTI OF ADMINISTRATIVE .!GENeIES 
OPON THE RIGHTS OF INDIVIDUALS. 
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Administrative agencies Oarl be divided into those which must adminiater 

a particJ,llar area by referéllce to statutory criteria o.r regulations made • 

pursuant thereto and those which exercise considerable d~scretion in'apply~ 
general policies to speoific situations. '!he functionp· of the formez;/ are ~ 

prilllarily judicial in 1ature and th;y administef matters that cou1d be seft 

to the courts were i t not for the need of expedi t:i,on, economy and expert . . 

lmowledge, or because the volume of claims is too immense for oourts to 

handle. The funotion of the latter are non-j'~dioial or Mminjstrative in 

nature. Th.ey possess the authtlrity to aot and make decision in a th,scretion­

a.r:r manner on grounda of ezpediency or ptlblic po1icy. , 
However, if thê decisions or actions of administrative bodies purport 

to affect the rights of individuals, they"1Il8\Y' be performing quasi-judicial 

functions. The distinction betWeen administrative" quasi-judicial and judi-

cial is mainly one of degree and will depend upon the extent that the function /' 

affects the rights of the individual. !l'a complicate matters further, most 

government bodies have been endoved vi th the au thori ty to perronn al1 these 
~' . 

f'unctions so that it ma.v be difficult to .determine which function is being 

exercised at any partioular tilne'. Defini tions have bean f'omulated to 

chara.cterize theee functions ~ "Une d8cision judiciaire suppose une dispUte 

entre deux parties ou p1ue, o~., apr~s audience, une décision e1!St prise en 

app1îcant la loi aux 'f~i te prouvés; la décision q~a.si-jud~,ire contient les 

mêmes éléments auxquels s'ajoutent des oonsidéraj~o1Ûrdé ~~iques générales 

ou discrétiozmaires; qUl,Ult à la décision administrative, elle' ne repose pas 

sur la preuve des -faits ou. sur une argumentation en droit, mais serait enti~re­

ment discrétionnaire". (55) Although ~niy the ~ies ex-eroieing a quasi:jUdi­

cial am. administrative function possees a diaorJ.tion in arri#D8 at deoisions, 
'1 _ 

they all possejlS a discretion, in deciding what procedures tbq are to follow -

and to s04e extent in decic1ing the bounds of thri1; jurisdio~n (,6) .. 

'lhe ~er in Whi9h administrative agencies dis charge their responsi- 1 

bilities conditions the treatment ~ividuals reoeive at the handQ of govem­

ment. To, illustrate, the Wonanen's Compensation Board bas been definèq as an 

administrative tribqnal fulfill~ a quasi-judicial function wben adjudicating . 
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upon olj:Lims in pursuance of the Worlanen's Compensation Act (57). Its 

function i8 quasi--:judicial when it gives oompensation if various condit~()na, 

imposed by the statute conferring this power and the regulaftions made phrsu­

ant ta i t, are .fulfillecl. For example, the Board must dete~e vhether the 
r 

worker is in the employ of a company or vhether he is an independent worker 
o ' 

(58). It must determine whether the injury happened in" th'è course of his 

17 

work, (59) if it 'vas due ta his own negligenoe (60). Furtbennore, 'the Board 

receives contributions in accordance vith the criteria atipulated by 1aw' (61), 

but it enjoys some discretion ta de termine the percentage, the rate and the 

sum to impose upon eacb employer as contributor. ta the fund in a.ccordance 

with those orite:riâ. (62) On the other band, the :Board possesses the discre­

tionary pover ta accord to the worker who bas euocessfully met all the ~ri taria 

" auch SUIn ••• as it may detm proper". (63) Consequently,.. an individual seeking 

compensation must re1y on the oonoepts of justice that the Board applies and 

tbe extent of bis compe,ati~n is ùltimately detexmined by a ~iscretiona.ry 
decision on the part of' tbat agency. 0 

ihat the Workmen's Compensation Board passes ses discretionary authority 

enhances the possibility that the claimant will suff'~i' injustioe at, its' hands: 

t,erever tb.=re ds discret ion, there is room for arbi trarmeaa". (64) This 

danger exista,' moreover, because it ~aaesses not only discretionary quasi­

judioia.l povers tbat affeot ~he righta of ~ividuals (65) but aIso the 

discretionary power ta mak~ statutary regulations ta detennine the IlOl'DIB it 

will apply ta' the claims that arise in the oourse of' its administration. (66) 

That the Board appties criteria that it créated oifera a subatantial posaib;ili­

ty of bia.a in f'avor of 1 theaè standards. Cons equ ently , the Tequis i te impartial-\ 

ity that ia sa neceasa.!t-y in adjudication is absent. !Ihe iDdividual TJJa:3' have 

the opportunity ,ta presenlt his cla1m to a body that ia e;xpeditiou.s and econom­

ioal, but the pos~ible absence of impartiality might obviate the advant88ea of 

tbese cbaxacteristioa. 
1f 

S;imilar hazârds exiat for lndividuals applying for a licence. An appli-

!cant for a licence must knOY what requireJll.ents exiat in arder to obta:in that 

licence • ~en a: goveTDDleD.tal agency must consider an. application for a. ~icence 

by reference ta objective ata:Dda.rds laid down in the a1;a.tute or the regulatiollS 

go~rning the f'i!,id, the 1ic~e lZIU~t he granted U the applicant meets all' 

the reqliirements. However, the majority of regulatory authoritiea have been 
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vested with some discretionS to witbhold a lioence. Notwithstanding that -

the exeroiae of suol disore~ons JIlUst ~neraily oonform to the general public 

polioy tbat the legislature aought to promote in establis~ing that authority, 

the diaoret±ons remain to some extent subjective. 111e only limits placed 
"\ 

upon the exeroise of disoreti~nary powers are that they must be based upon 

considerations of "public interest" or "for valid reasons". but within that 
• 

ride framework, administrative agencies may exerç,ise their discretio~ "as 

they see :fit". 

tor example, the Minister of Finance, by virtue of the-,Inauranoe Act, 

has been entrusted with the quasi-judioial power to issue pennits upon the 

report of an investigatOr attesting that the applicant has "conformed to 

the requirements of the law". Consequently, the Minister is.obliged to apply 
- '" 
objective standards contained in regulations when approving permits to Mutual 

Insurance Companies. On. the other hand, in the final analysis, he is ~given 

the discretion ta issue the licence by ;reference to the public interest and 

he has the authori-hr to refus. e tbat lioence "in the diacretion of the Minister 
, \" . 

of Finance". (67) .---

'!he Liquor Bo~ must! consider objective criteria before granting -" ~ 
various permits: "that a person is a Canaciian citizen, of full age, without 

'a criminal record •. -." (68) Yet, it must al~o cons;i:der "if the application 

ie in the publio interest tl
, 

interest requires. (69) 

. , 

and i t ~ accord permi ta only ao far as public 

'lbe local administrator of rents by virtue of the Act to Promote 

Conciliation betveen Lessees and Property-Owners has been ent~Bted wi th 

certain dispretionaI7 povera. For exemple, "he !Day authçrize the subdivision 

into several dwell:ings, of a \ large house occupied by a single lessee under a 

prolongatiop of a lease, upon such conditions as he lII8\Y de termine for the 

• protection bf the ri8hts of such lessee ... " (70) ~e....loclù adm;nistratoro 

possesses the discretionary power t~ "pro1ong the lease for any period he ~ 

, 1 

deems fair and just ta the parties, but not exceeding the tezm of the act". (71) 
'~ 1 

On the other hand, in ,ref'usiJJg the application for the prolonga~ionGta lease, 

he must consider purely objective criteria contained in the statute: "ttfa~ 
the lessee is mOre than three veeks in arrea.rs"in the pa.}'lIlent of,his rent ••• " 

(72) 

~-------

-\-------------, ) ~---
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'lhe Direotor of th: Mator Vehiole Bureau grantd' licenoes if Jèrtain 

oriteria are met. For instance, he must dema.nd -proof of solvenoy beror~ 

register:i.ng an automobile to.a minor. (73) Yet, he passes ses a widé dis-
• \ 1 

cretionar,y power to r?fuse, suspend and renew a lioence if br the oircum-

stances "he deems it necessary". (74) ~ererore, if the authority issuing 

the lioence possesses discretionar,y pavers to emit it or refuse to do so, 
l " 

the applicant h~ no assurance that he will obtain the permit!~ Notwith-

standing that the applicant has met all the requirements upan whioh the 

issuance of a licence is dependent, it may be refused beoause the particular 

authG-I'ity may exercise ité discretion "as it deems fit". 
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These ~ other administrative bodies have been created by the legis­

lature in the public interest to exeoute and apply polioies enacted in the 

public interest. 'Whether these bodies perfom. quasi-judicial or judicial 

functions and administer a government polioy by referenc~to objective stand­

ards contained in statutes or regulations or whether they perform administra-
, ! 

tive ftmCtions and admini.S-ter the policy byi virtue of discretio~ permi tting 

them to set tlleir own norme to regulate a particular fie~i.ii the final 

'-ana.lysis, bath types of bodies decide matters and act upon subjective consid­

eration of the "public interest" ~ This is t~hether the legislator or the' 

subordinate body confe~ with rule-making and oth~r discretionar,r powers 

de termines the nonne that are to be applied to particular situations. 

The transfonnation of the role of the state vis-à-vis the individu al 

and the consequent enlargement of state maohinery to regulate and control 

~icular economic and social activities in the public interest has ~ener-
f 1 

ated conflicts of rights and iz).terest. This oonflict· bas pi tted 'the indi-

vidual interest against the general interest of soc~!rty. Iu:lividuals have 

contested the extent to whioh their r:iahts must be· riJJied in ~he public 

interest and they have not been convinced th.{3.t the governmental agencies 

created to adrninister the policies of the legislature for the benefit'~f-t~~, 4 

public have taken suffioient account of the individual interest; nor have' 1 
individuals bean convinced of the impartiality of the administrative bodies 

that vere cre~ted to adjudicate these disputes and to establish a balance 

between these con,f'l.ic~ interests when they must at the same time ca.i:ry 
, , r~ 

out the purposes of the policies which they haV!~·.the duty to adrninister. 

\ 
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Theae ~diea were created by the legislature to attain effioient and 

effective adminis'tration of the polioisa enaeted. Although these attributes 
1 

should not be hampered by an undue and ~onable oonoern for the interests 

indiriduala, the administration of legialative policies must proceed vith 

ressonable regard to the balance between the public interest and ~he pri-

te interest. ,uIbere ia no place in a true democracy for the doctrine of the 

welfa.re of the corporate state as distinct .~ro, the velfare of the indivi­

duals who are ita compcnents". (75) If these two oppcsing interests are to . , 

be hamonized, justice and fair play must be extended to the individual st 

odda vith the pclicy adrnjnjstered by ~vernment agencies. 

If these disputes are to be decided in accordanoe vith justice, an 
, " 

appropriate procedure to settle oontroversies arising in the oourse of poliey 

execution must be adopted. Therefore, justice in adjudication can be assured 

only through a process requiring a hearing, the giving of notice, the presen-
.... f • " 

tation of evidence and the handing down of a lreasoned decision. Furthermore, 
, 0/ 

impartial adjudication demanda adherence to the ma.rim that "it is not suffi-
• 

oient that justice he dorie, but it must be seen to ~ done". (76) ~is max:iln 

demanda that impartial,ity and absence of bias be present in the adjudication 

of disputes. 

~e Frank:s Committee auggested that adjudication by govermnent agencies 

ahould oontain the characteristios of openness, fairness and impartiality. 

"<?pennees ~ppeara to us ta require the publicity Of proc~edings and know1edge 

of the essential reaeoning underlying t~ decision (taken by administrative 

agencies); fairness to require the {adoption of a clea.r procedure which enablea 

'Parties, to know their rights, to present their oase !ully and to knov the case 

which they have to meet; and impartiality to' require freedom of tribunals from 
, . . 

the influence, ~al or apparent, of Departments (the :E1:ecutive) ooncerned vith 

the subjeot matter of th~ir deciaions". (77) 

These attributes are ta var,ying degrees absent 'in the adjudications of 

disputes\ by administrative bodies in Quebec. For ex.ample, bodies auch as the 

Quebeo Pensions Eoard, (78~ the Wo'irlonen's CompenSation llOard, (79) the Trans­

portation:Board (80) and the Liquor ~a.rd (81) possess not only quasi-judicial 

pov~rs that affect the rights of individuals, but are also empovered to make 

statutory regulations whioh de termine the norme they a~ly ta disputes and 
1 
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caima that arise in the oourse of the _ini.trati~n / theix part;,cular 
1 

field. That they apply standards they themselves created offers a greater 

possibility of bias in favor of their norms and so the requisite impartiality 

that ia necesa~ in adjudtcating disputes is more likely to be absent. 

These and other bodies have b~en COnferJd the power to revise their 

own dec"isions. 'Ibis is the case' ·w,!tli the Pens ions :Board, ( 82) the Workmen' a 

Compensation Board,- (83) the Transportation Board, (84) and the Ministry of 

Social Affaire. (85) This power ia a deniaI of the maxim "~emo judex in sua 

Gauss protest esse~' _ (th~t an adjudicator must be disinterested and unbiased), 

", for in revising their decision, they act as a court of appeal in their own 

cause. 'Ibis power is inconsistent wi th the prOoedure Of OOlU\ta which, after 

handing down a deciiùon in a case, Carl no longer take cognizance of it. The 

decision is "chose jugé" and only an appeal ta another court can reopen the 

case. 

~reover, if it is insufficient th~t justice be done, but rat also be 

sean ta be done, the majority of administ'rative ~ncies in Quebec do not 

provide for justice as no impartiali ty oan be aaid to exist when the bodies 

~ dependent upon the executive. Most aiiminjstrative bodies are appointed 

by the Lieutena.nt-Governor in Council which has a subsU,mtial power over the 

salary, the te~6 and the removal of the members of these agencies. The , , 

salaries of menfuers of' 'tlile majority of 'agencies are subject to variation a,t 

the pleasure of the exeoutive: Only in some oases has' explici t provision been 
o 

made to assure the seouri ty of tenure and the independenoe of the members of 
~ 

anministrativè bodies. 186) 'Ibe length of tenure, if it is not specifically 

provided for, is regulated by the Public Servants Act (81) whicb states: 

ItUnless othervise specifically provided, every public of.ficer or employee 

shall be appointed by the Lieutenànt-Governor in COlmci!, by COIlDlliss~ or 

otherrise, and remà.in in office during' plea.sure". Removal aj;----Plé~re appliea 

to ~ious importt;mt adjudicative bodies snoh as the Transportation Board (88), 

the Worlanen ts Compensa.tion Board (89) 8ZJd the Minimum \Tage CoJllll1ission. (90) 

Removal at pleasure ia an affront to the princip~e of inde~ndence and i t is an 

open invitation for executive inter.ference in,adjudication. The combination ( 

of the lack of securi ty of tenure and a guaranteed sa1ary places these adju­

dioators in a difficult position to resist pressures from executive sources. , 
1 

, . 
~ ..... 

1 
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Moreover, their decisionB are more 1ikely to be unduly influenced by the 

desire to plesse the government in power, ei ther because of salary, consid­

erations or to assure re-appointment, especially if the length of tenure is 

short. 

In so far as procedure is concerned, i t has not beén required that 

aitmin:istratir bodies ~ing quasi .. j(}1dicial dec~ions affecting the rights 

22 

of i.ndividuals.' adopt procedures silllilar to t!tose in the courts. (91) They 

have been permi tted to fol~ow their own procedures so as to ensure efficienoy. 

However when administrative tribunals àJetermine questions affectÏllg the rights 
_ ".~.. 1) 

of i.ndividuals, the courts have he Id that "they DIUst act in good faith and 

fairly listen te bath sides, for- that ia a duty lyillg upon everyone who 
- \ 

decides ,~ing. But ••• they- âre not bound ta treat such questions as 

tho-ugh it vere a triaL.. They can obtain information in a:ny way they think 

best, alwa.ys givi.n8 a fair opportunity: to those who are parties to the contro~ 

versy for correctin$' or oontradicting a:cry relevant etatements prejudicial to 

their view". (92) Statut?ry bodies, therefore, aven if they exarcise pre- ' 

dominantly ailm;nj strative func~ons ahould set in au ch a. manner that justice 
1 ~ - ~ 

is not only done but a.lso seen ta -be dbne. When making daois' DB of a quasi-
- JI 

judioial nature, that iS1 lr ri8hts of individuals are lia.'ble te be affected, 

thèy should have the duty of arrivillg at the decisions in a just and fair , 
,\ 

JIIalJller. 

Despite these requirèments of justice and fair pl~, the legislature 
< \ -. -

bas imposed the duty o! listening !airly to both si4es b,fox:e determin;ng a 

question upon 'only a few tribunals. (93) Furthermore, not all admjnistrative i 
tribu:nals are obljged to give reasoned deoiéions: (94) 2.he charaoteriBtics -

by which government agenoies shoul.d be guided in adjudicat.ing controversies 

bepreen the pubJ:ic and the individual interests' have -there!ore been lack.ing 
~ 

to SODle extent in the Province of Quebeo. 
- . \ 

The 1egislature has oreated numerous government agenoies which have 
- j 

been entrusted with adjudicative power tC811se the oourts were iDadequate 

'00' h8Zldle the bulk of controversies arisiDgo out of government interventionist 

policies. Although the common law bas historioally sougbt to protect the 

iDdividual :in hie dealings vith the etate and the common law superior courts 

have ewlved prooedural tedbnicalities and rules of evidence to ensure that 

1 
ass k Sil .LM1 

1 
1 

1 
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justice is done as vell as seen to be done, the legislature hà.s opted for the , \ 

. creation of bodies which have Ihot been obliged ta render juàgements in aocord-
, 1 - -

ance with the f'undamental requiremente of justice. There:fore, the problem haB 

b~come "one of balancing the slover a:ad more orderly procedures of the oourts, 

which, it is' hoped, produce the max.i:mum possibility of fairness, against the 

necessity o;f providing speedy relief to a large number of aJ>plicants, vith 

perllaps the greater probabili ty of injustice". (9.5) 

Because aijministrative agencles are genel'a.lly dependent upon the execu­

tive in one vay or another, be6ause they are not obliged ta adopt tundamental 

procedures tbat would enaure justice for the ilIdividual whose' interests t1Î\e 

af'fec ted by their determina tio~ and because they exercise considerable discre­

tion in ~iving at their decisions", opportunit:Les f~r arbitrary, unreasonable, 
t) 

oppressive and inconaiderate decisions are 'present. Individuals are liable 

to BUffer from numerous abuses ~t the hands of government. '!bese inclJde 

·abuses legal1y rectifiable in the courts and a hoat of others not susceptible 

of correction in that arena. In the fonner are included actions and decisions 
,," \ ' 

that are -made for an unlawful purpose, for irrelevant conSiderations, in bad 1 
\ ' 

taith,_ arbitrarily and unreasonable. Errora of law and of fact are also 

possible. '!hen, procedural abuses are the eXistence ~f bias, the denial of 

a fair hearing, of proper notice and of cross-exBnlÏnation. Such abuses can 

resul t either "vithin the juril3diction" conferred. upon administrative agencies , -
by statute or "in ~cess" of ii. In the former are included general aQts of 

maladmini'stration such as IlÛstakes, acta of negli8ence, la.ck of observance o\: 

pro,per standards of conduct or behavior, inefficiency, harahness, high-ha.nd~­

nese aJ. un:reas~nable~ese. 'lhese usually amount to illegalities llwithin 
) 

jurisdiction". (96) Until ,recently, however, individuals subject to abuses 

of this' variety haV'e \been unable ta obtaill j~stice from any source that 
~' 

,purported ta be of general availabili ty. (97) Conaequently, the only reoourae 
f 

for the individuà1 who suffered prejudice at the band of a govermnent agency 
\ 

or official wa.s the auperior courts, whiQh had hiatorioally assumeà. the 

respollSibif.ity, of protecting the iDiividual trom illegal government activity. 

However, this recourse h.a.s been generally availab}e only for abuses conaidereà. 

ta be in excess of jutisdiction. 

/ 
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F- mE-DOO-TRINEOF PARLIAMENTARY SUPREMACY VERSUS THE RULE OF LAW 

, 

Notwi thst~ing the historie l'Ole of the judiciary 'in supervising' , 

administrative legality, the Quebec legislature ha:e, by virtue of the doctrine 

of parliamentar,y supremacy, sought to oust this jurisdiction of the Buperior 
, Q 

courts. It has done so by the privative clause. The privative clause pro-

vided for in "An Act to Promote Conciliation betwe,n Lessees and Property 

Owners" is typical of legislative assaults upon th~ authority of superior 

courts. "None of the extraordina.r.Y recourses provided in articles 834 to 850 

of th~ Code of Cin'l Procedure shall be exercised. and no~ injunction B~all be 

granted ~inst the Commission or any of its members, administrators or 
1 

assist'ànt administrators by reason of actBt proceedings or décisions relating 
1" ' 

to the exercise of Itheir .functions under the Act. Article 33 of the Code of 

Civil Procedure shall not apply to the Commission". (98) \ The aim of 'this 

attempt to oust the review function of the superior courts, the priine element 

in the ~inteIlBJlCe of the rule of lav, ru,..s been to secure efficient and effec-
, ' , 

tive adnli.ni.strative action in the senae, that government activity be effectuated , 

, ri thou.t /delB\Y., For ~ eVery adrnjnj strative decision, and ~tion vere ~bjec~ 

to supet-ior, court -~tervention, thë ve1!Y purpose for' vhich aàmj1j~,trative- / 

bodies vere created, that ia, fo~ reasons of ecoriom,y -and expeditiori', would be 
\ 

defeated. 

o !lhe privative clause bas b~ome the prinoipal vebicle by 'lllhich the 1 

legislature of th~ Prorince of Quebec ~8.s endea.voured to ~nder decial,ons ~ 
1 > 

actions of its delegates final anà. witbout 'ap~ to; ~ O!O~t of lav and ,to 

deprive imividuals adversely (ft.f'fected by adJni"uistra.ti~ actiVity both, ill'ithin 
... r '.r : 

a:rul in excess of àurisdiction, t'rom, recourse;te> t~e ~perior èourts. Yet, 

notwithsta.ndiDg ~t judicial l'èVfew could tOtâ.lly crlpple ef"fec't:i.,ve adminis, 

trative,action if an undue ~ber of ~dual OOlllPla.intâ agâinst such action 

oolÙd be 'preaented for superior court adjudioa.~ion, the judiciary h$8 soilght 
'. . '\ '. -

. to preserve the rule of l.av ~ maiDtaining its f'unction te prot!!ct individual 

rights Awd liberties' fl'Om Ulegal.ity "in excess 'of juriSd1ction" and by up­

h~IdiJ:Jg ~e r~t, of the mli~~ -to,.bave ac"~ess to.' ~ ~ 
r .1 ... ~ _ b • \, 

1he jUdiciary has jÜatif'ied i ts reaistance by reason of' " its . historie 

dUty ~f' 6enfo'rè~ obedience to valid atatutes 'enaoteéf~by ttfe l~al&~. 
'. . 

. \ 
\ "'" , 

" 

. . 

./ 
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This funotion has provided the oourts vith the means to campel striot ad­

herence ta the povrrs oonterred. by statutes upon ~istra.tive authorit'ea 

charged vith the execution and q.pplication of thoae ata:tutea. !]he function 

of the éOurts, to apply the laws enacted and therefore alao to interpret 

them, has :perini~ted them ~, ft-etermine the scope of va1id statutes. In sa ... 

doing they have l~er\ned the ertent of the powers entrusted to inferior goYern-
\ 

mental agenoies. Consequently, .although the judioiar,y has been unable ta 

question valid s\atutes by vir~e.of the doctrine of parliamentar,y supremacy 
• 1 

which authorized the ena.ctment of oPPfessive and even retroactive laws, (99) 

i t has. asSlllD.ed the duty of precluding statutory bodies from exoeeding the 

jurisdiction entrusted to' them by statute.'-"-

Moreover, the judic'iary has historica.lly been the arbl,..ter of litiga-

,tion between individuals and the state. Tc> pert'ol.'m thia role, the principle 

of access to the oourts haB become basic ta the rul.e of law. Tremblay, J. , 

:in Continental Casua.1 ty Co. et al v. Combined IDSurance Co. of ADÏerica et al, 

(100) affi:tmed, "L'ordre publ ique exige que tous les juaticiablés puissent 
, • 1 

s'~sser aux tribunaux en vue de la reconnadssance et de l'exercise de leur 

doi t et que les tribunaux soient en mesure de les leur ,s,ccorà,er. C'est A cette 

, <;9ncl;i tion que les trib1.ma.ux pourront remplir leur rôle d 'arbi tres des diffé-
..-/ 

,-/ rends enp-e les partiouliers et entre l'Etat et les particulie,rsll. 
-""~ 

/,,//, , 1Jbe principle that the government and. subordinate admjnistrative 

1 

• 

l ' 
agancies are subject to judicial contil bas been codified in Article 50 of 

the Quebec Code of Civil Procedure which came into effect in 1867: "Except-
/ 

ing the Court of Appeal, the courts within the jurisdiction of the l!.egislature 

of'.Quebecp imd bodies palitic 8lld corporate vithin the Province are subjéot 

ta "the superintending and' ~foming power of the Superior Court in such manner 
~ ~ , "" 

and forD'!. as by law provided". lobreo'fr, the legislature of Quebec entrusted -

the prerosr-tive nits, the remedies 'by whioh the superintending and' reforming 

pavera corltained ~ article 5~ are made ~perative, to the superior courts. (101) 
1Jbis legislative initiative therefore has codified., the rule of lav in the 

Province of Quebec and superior courts vere em:powered to rectify any adminis­

trat~ve ille~hty làlether "within jurisdictio~" or "in excess" of it until 

the introduction of privative clauses • 

'0 
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1 
After. oodifying the rule of law :~?, the legialature has BOught 

to '1 thdraw the superintending and refo . pOwer of the superior éourts 

by ~ludi,ng individuals adversely affected by administrative activity from 
~ \ 

recourse to article 50 of the Code by privàtive clauses purporting to render 

statutory bodies imIIlune from. judicial review. Subaequently, tbat article 
, , 

vas amended by the,legislature in 1965 (102) and },t wa.s replaced by article . 

33 Whi6h added-a novel provision to the former: " •• '5:1ave in ~ttera declm::~ 
by law to be of the exclusive cOIllpetency of sùch courts or of any (one of the 

latter, and save in cases where the jurisdiction resulting from this~ticle 

is excluded by some provision of ~ general or special law". 'lhr new version 

sought ta stréngthen privative clauses, which the judiciary had ~fd'used to 

heed except in so far as they applied to illegal administrative action Jlwithin 

the jurisdiction" of statutory bodies, by precluding judicial reney' for 

illegality "in exceas of jurisdiction" as weIl. 

, 'lhe ,doctrine of parlitil.lllentary supremacy, previous ta the 1965 Code~ 

had the e.t:fect of precludillB' the judiciary from reviewing illegal activity 

,"vi thin the jurisdiction'I of s'ta tutory a.genc ies • l t had ,been authori ta t ive ly 

s'tated that a.ny illegalijtY Jll8de within the ,jurisdiction cqIlÎerred by statute 

upon'such agencies vas not susceptible~of judicial review if a privativ~ 

cl~se existed. (103) Tberefore, an individual who ~ adversely affected 

by a decision that was illega.l but within the competence of a sta.tutory 

authonty vhich vas protected br such a clause, cou1d receive no relief in 

the superior courts. 

Notwi thstandillg the enactment oï article 33, the courts have mainta.ined 

their refusà.l ta be bound by privative cla.u.ses seekiDg ta Ou.st their l'Ole of' 

reviewing illegali ties "in excesa of jurisdiction", because the rule of lav 

existed in the, Province of QUebec by virtue of the Constitution and IlOt be­

cause of the codification or ·its precepts. Cross, J., who rendered the 

judgement of the Quebec Court of Appeal in taberge v. Cité de lbntréal, \ 

stated: "~e authority of the Superior Court to exercise jurisd~ction exists 
, 

by law and a corresponding right of action likevise exists wherever a' person 
1 

stands in breach of, or in default of compl~ce vith a legal obli8ation ••• 

n:te purport of article 50 C.P. ia to establish that there are no privileged 

persons, or corpo~te ~ies, buj; tb8:t all are alike abject to judicial 

pover". (104) Consequently, the rule of law vas present in this province, 

~, 
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but not by virtue of artiole 33 C.P. Tbat article simply specif'ied the 
1 

body in which the superinteDiiIlg and refol'!lling power resided. Rather, the' 

rule ~f Iav which embodièd this power traced its origin to the introduction 

of EngliSh, public Iaw into Quebeo at the Conquèst. ~e Superior Court 
'>P 

possessed its authority over illi'erior bodies "en vertu-de sa loi organique 

2'1 

et des pouvoirs inhérent A sa fonction". (105) Consequently, the legislature, 
\ ' 

wa.s- una.ble to withdra.w the judicial review power even if it did codif'y Iü, 
as the leg~lature did not or~nate that ppwer. 

\ 

'!he state of the lav on the existence of the inherent supervisory power 

of the Superior Court owr government administrative bodies whase actions and 

decisions adversely affected the rights of individuals ~ authoritatively 

summa.rized by Fauteux, J., Iater ~ef Justice, who rendered the, judgement of 

the Supreme Court of Canada in ~e Rivera BoatInan Ltd. v. Conseil Canadien 

des relations ouvri~res et Syndicat International des marins Canadiens. By 

virtue of the two statutes enacted in l8lj.9, it vas held: "la Cour Supérieure 

devenait ainsi nanti du pouvoir de surveillance basé sur la 'common lav
'
, 

qu'exerçait en Angleterre la 'Court of Kingls Bench l sur laquelle la Coùr du 

Banc du Roi fut modelée. Cette loi du controle judiciaire sur les tribunaux, 

corps poli tiques ou corporations exerçant des pouvoirs judiciaires ou quasi-
, ' ,~ -

judiciaires nous vient du droit public anglais introduit au Québec lors et par 

suite de la cession". (106) It wa.s concluded i.i:t that case that 'the present 

Superior Court of the Province of Quebec possessed that jurisdiction. "Il! 
1 c 

~ s'ensuit que la Cour Supérieure possMe toujours cette autorité dont elle 

hérita ••• die sorte que tau te persOllne qui se prétend lésée' dans Ges doits, 

par suite P(Î 1un exc~s de juridiction de la, part d'un organisme fédéral (ou 

provimial), peut, afin de les faire recormaître et en assurer le respect, 

'l'eCourir A cette -autorité". (10'1) • 

~e judiciary bas' justified i ta resistance to legislative intervention 

by privative clauses in part upon the proposition that the superintending 

function of the superior courts and ..the rule of !av vas ehtrenched in the 

Canadian Constitution. 2he doctrine of parliamentary supremacy by virtue 9f 

" which the letlature has purported to encroa.ch upon the courts and the rule 

of !aw? must held to be IjJù ted to the extent that the judiciary and the 

rule of !av enjoy such a position. If', as bas been argued above, (108) the ., 

t 

" 
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/ 
dQctrine of legislative sUP:relll8pY is 8J.~ady qunified by reason o~ the \ 

existence of a Constitution, for a provincial legislature can enact lavs only 

in so far as they are consi.stent lhtb: section 92 of the B.N.A. Act, then the;e , 

is room to suppose that other pr:tnciples :impl;icit in tbat Act ca.n in aa~ition 
\~ 

circumscribe the scope of that doctrine. 
1 

Whethêr th~ judi?iary passesses an inherent supe~6ry jurisdiction 

or not, in Ca.na.da at l~sat, it does passess the final autbority ta declare 

whether or IlOt a legislative enactment infrin8es the Constitution. It is 

thi.s function that permits the courts ta involve themselves in mattera whicb, 

in Great Brjitain, they would have no right to renev. In the latter country, 
l , 

vhatever the subject o~ the statute enacted by ParliaJllent it must be obeyed by 

the cou:rts. ~is is the result of a strict appli<?ation of the doctrine of 

parliamentar,y sbpremac~. In Canada, on the other hand, although this dootrine 

vas adopt~ at Collf'ederation, the provincial 1egislatures as vell as the 

federal Parliament are to sake extent l.imi.ted in their suprema.cy. !lhe ~ 
'decision in:ferred that the federa1 princip1e and the existence pf a Consti tu-

, . 
tian under lihich t1;lese 1egislatUres must ~ction confined their power ta 

enact lavs to those aresa within their competence, that is, within sections 

91 and 92 respectively. Since the 1egi.slatures of both 1e'9'e1s of govern:ment 
o .-

vere created. by a Constitution from which they,derived their poliers., they vere , , 
subordinâte to and hall to function in ~cordance vi th. i t~ provis i~ns • Because 

neither the federaI nor' the provincial ~legislatures ,could be pemitted to 
,l' ..!, ~ 

u1tilDately decide the extent of their legislative povera, some other body had 

to possess the jurisdiction ta finally dete:rmin~ the conàtitutional validity , . 
of legislative enactmenta. The B.N.A. Act had, by implication, entrusted 

this ~tion to the supepor, courts. 
l ' 

!lha.t the aUperior courta vere the final "â.rbitera, vith auth0rty ta 

settle d~tes vith regard ta the distribution 8Dd division of pavera as 
/. 

emmciated :in that Act, ha.s IlOt been challenged by the legislatures. JD:i, 

becBnse -the judicia.z7 ~ssessed tbis jurisdiction, recourse to the oourts 
1 

vas available whenever indi"Viduals sought to detemi")e the consti~tional 

validity of statutes enacted by the legislature,. --'.Ihis proposition bas been 

affinœd in the casJ, of Ottawa. Valley ~r Co. T. A.G. of Qn'tario et -al. 1 
lJhe case 8.1."Ose vhen the <k1tario legislature sought to Oust th:is authority' 

\ 
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of the courts by prohibit:i.ng irrlividuals ..t'rom having recourse to a court of 

law. Fisher, J .A.,- held that the provisions of the enactm~nt ~rporting . ~ 

29 

;to do SQ liJni ted the jurisdiic tion of the SUpreme Court of Ontario. "Being' 

a limitation ita eftect is lto take away from the Supreme Court one at least 

of the easential chara.c'teristics of a Superior Court. '!he B.N.A. Act does 

not, it i8 t~e, guarantee the continued ex~stence o~ the Superior Court in 

each of the Provinces. But it is quite clear that both sa. 96 and_129 are 

founded upon an unwri tten guarantee of the continuance of the SUperior Courts 
, ---

in the Provinces,.. Tc al ter the essential character of the"., Supreme Court as 
1 

~·a Superior Court in ~ vital particular, is contrary to the 'spirit of the 

B.N .A. Act and tantamotUlt to an unauthorized repeal of the atatute in that 

respect. Tb do so theref~re i8 beyond the power of any Legislature which is 

the creature of that statute". (109) Masten, J .A., agreed tlyJ'~ "it is of 

the essence of the Ca.nad1:an-Constitution that the detennination of the 

Ilegislative powers of the Dominion and of provinces respectively ahould not 

be wfthdrawn from"..the judici~". (110) i Other judioial deoisions haye ex­

\.pressed similar views, (111) ~ these c~s have argued that the superior 

·~ii~tS. possess ,an unassailable J'uri~di~tion to -interpret the Constitution . ' ' 

and tbat açoess to them oa.nnot be prohibi ted ~y the l~gislature, the~eby' 
l~tÏll8 the, lattrrt~ sover,eignty • Implicit in the arguments presented 

the assertion that there exista a separation of power in the Canadian' 

cons ti tu tional sys tem. 

is 

In Great Britain, acts of Parliament are the law of the land. The rale 

of the courte in that country is to' intbrpret the law alld apply it. They are 

totally subordinate to the legislature. 1hough i t is possible for Parliament 

ta abolish .!he courts or interfere with their decisions by ltue of the doc­

trine ,of parlià.m.entary supremacy, it has relinquished all 0 trol over the 

judiciar,y on the theory that the judicial function has utili ty only in ao 
1 1 

,far as it it ,free t:rom SZJ:Y sUf3pioion oyinterf'erenoe or dontination. corlse-

quent}.y, .the~e çan be said tQ exist a separation of pavera in the United 
. , 

K~om, :pot between the legislative ~ executive branches because of the 

ca.bi!~t system and ministerial responsibili ty, but between these t'Wo branch,es 
, ' , 

and the judioia.:r,y. "~e j~icial power is truly separa te. 'lhe jildges for 

the last 2,0 years have been absolutely independent ••• 110 ntem.ber of the govern­
,/ 

/ ment, no memb.e:r; of parl~nt, and no official of. a.n;r government department, 
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bas a:ny r:4sht whatsoever to direct or influence or to interfere with the 

deaiSiO~Of a.ny of the judges". (112) 

If a separation of powe~ CM be said to exist in the United Kingdom, 

a11 the mo~ reason for such an assertion in' Canada where Iegisiative supre­

macy ia limited not ?n1y by ·the provisions of the B.N .A. Act, but also by 

the entrenched position of the ' cburts jto which access Call1lÇ>t be denied when 

constitutional questions reqûire detet'mination. Moreover, the rule of law, , 
a primary ingredient of which, ie the indepepdence of the judiciary from 

legislative interi'erence in applying the hw, haB been enshrined in sections 

96, 99 and 100. 'lhough the Act did not entrust the superior courts with 8X!Y 
"-

specifie function, ro1e or power, they have hietoriea1ly exercised the func-- , 

tion of apply:illg and interpretiD8 the laws enacted by the 1egislature. 

DeImlllg, L. J ., a.ffirmed: 

questions of la v" • (11J) 
"It ie the ftnction of the courta to determine 

Therefore, when the Quebec -legialature began to 

eonfer judicial and quasi-judicial powera upon varioua aubordinate agencies 

" it had created to apply the lava it bad enacted, it came into conf1ict with 

th, judiciary. The latter was unwilling to be divested of ~~ia function. ' 

'lhè judiciary viewed some of these legislative initia.tives as beiDg an un­

justif'ied usurpation of ita role and it accordingly proceeded ta curb ihis 

intervention by }imiting the extent to which judicial functio~ could be 

entrusted. ~ prolnncial appointees. 1 
t' 

. Seètiona 96, 99 and 100 of th~.N.Â. Act were in part the basis upon 

which the courts sought to maintain Jbeir guaranteed jurisdiction and to 

restrict the legislature from conferring the power ta determine all types of 
! • u'" 

1egal questions upon provincial1y-appointed adjudicative bodies. Section 96 
d~maJlded that the federai ~evel coll~rate with the province "in esta.bliehing 

prov:i.nbial superior courts. !lbe resul t of the interpretation given tô this 
, ( 

section ws ~t only bodies appointed in B.Qcordance vith it oould decide ' 

certaiJ:? legal 9-uestions. For example, in the case of Toronto v. !2!1s (114), . 

~it va.e hQld that a provinoial legielature ,oould not entrust the j~isd1ctio;n 
" 

to interpNt the provisions o~ a c~ntra.ot ta a municipal board. 'Ibis vas à 
judioial power reserved ta the jud1ciar,y only, ' In Toronto v. oi:ymp1a1JWard. 

Reoreation KIub Ltd •. (115), the Sup:reme Court of Canada. deoided tbat only a. 
1 

~rior court oou~d determine the. question of whioh types of propert,y'tormed 
\ 

,~ _______ '.1 ________ ... 
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, . , . 

,I~ .. ' 



() 

i. 

... - -

~. /' 

part of tea.l estat'e as defined by- a provincial taxation act; lJba~ sam.e 

court declared that the power of d{eso1ûtion of a corporation was'a-function . ' . 

JI 

of the BUperior courts in Tremblay v: !Ihe Quebec Laber Relations Board. (116) 

'nle Ontarip Court of Appeal etated that a provincia.lly-appointed body had 
1 

law BUch as whether the Ontario no power to determine a pure question of 

~Food Terminal Board was a Crown agency. 

determined whetber the Board was subject 

Sin.ce the anawer to this question 
- , 

to the Labor Relations Act, Laid1aw, 

J .A., held that thia was lia- pure question of l'aV which can be determined 
. ...... 

only by a Judge or Judges appointed by the Governor General pursuant to the 

·p'rovisiQns...of the B.N .A. Act". (117) The proposition that the auperior court 

enjoy?d an exclusive jurisdiction over the interpretation of lavs had already 

been )approved by the aeme court in hea~rnois Light, Heat and Power Corpora­

tion v. gyjl~ Electric Power Commission. (118) 

~ese;cases have decided by implicationthat the superior courts have 

a guaranteef jurisdiction which cannet be wi thdrawn from th~~ by the provin­

cial legis)A tures • In the case of Martineau and Sons Ltd. v. M:>ntrea.l, (119 ) 
1 ~J>. ... 

the PrivY Council affirmed that the judicial functions entrusted by the -Quebe.c 

legislature to the Public Service Co~sion were valid only hecauae it 

was the BUccessor of a body exerc:i.sing a sim.ilar juriadiction in existence at 

°Confederation. The Privy Council had adopted. a test to determ.ine the validity 

of a legialative grant of judicial powera in that case - if a judicia.l ,~wer 

had not been oqnf1ded to an inferior court or an a.dminiatrative body at Con-
• . _ D 

federation, it oould IlOt be so oonfided afterwards. This test rested upon 
, ilJ 

article 31 of the Quebec C~e of Ci~ Prooedure which stated: "The Superior 
1 

C·ourt is the court of original general jurisdiction; 'it heara in firet instance 

every suit IlOt aseigJÏed e:xclusivel.y ta another court by- a specîfic pz:aVision 

of law". Consequently, whatever ~udioia1 pavers vere mt êpecit'icaily ' en­

trusted to some body other tban a superior court at Confederation would bence­

forth be within the exclusive jurisdiction of that court. 
l ' 

9le Toronto' v. !.2!:5 (120) case also restrlcted the power of th~ provin­

oial leg1slatures tô entrust il)terior courts and administrative tr1bunals vith 

th~ S.bûilto deal :ri th judicial questions ~ vhioh vere np~l1y detel'Dlined by 

superior rte et Collt'eders.tion. 'lhough the r1gidity introduoed by- these 

j~ts requ~ th&t provincial creations fŒercise a judicial flmct10n 

1 1 

'1 
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only if they had exercised it prior to 1867 vas eubaequently mod1fied by 

'the Privy Council in tabor Rel~tiona Board! of Saskatchewan v. John East," 

Iron Worka Ltd., (121) the proposition thdt superior courts possessed a 

guaranteed jurisdiction vas DlB.intained. ~at court held that a provincial 

legislature wa.a unable to confer upon a bÔdy created by it the type of juris-

diction exerc1.sed by superior courts. '-' 

°J30th the Martineau (122) and ~e Toronto v. ~9rk cases remsin the 

authoritat'ive cases affirming the independ~nce of the judiciary fram provin­

cial leg:J.slative interference, thereby ~ing the rule:M law ascendency over 
1 

the doctl"ÏI}e of parliamentary suprema.cy as i t applied fa the provincial legis- , 

latures. The court in the Martineau case, affirmed that ,sections 96, '99 and 

100 of the COnfe~era.tion .Act vere !'adopted by the framers(~f the statute to 

secure the impart:tC.ity and the illdepeDdence of the Provincial Judiciary. A 
, ' 

Court of C~truction wOFd aocordingly fa:i1 in i te duty if i t vere to permit 

these provisions and the princip1.es therein expressed ta "be impugned upon in 

. any way by Provincial Legisla.tion'~. (123) The judgement handed down by Lord 
1 

Atldn tn Toronto v. ~ supported that affirmation: '~i1e legislative power' 

in rel~t:t.on to the constitution, maintenance and organization of Provincial 

Courts of Civil juti.sdiction ••• , is confided to the Province, the iDdepeDdence 

of the judges is pro~cted by provisions that the judges of the Superior ••• 

Courts shaJ.l be appointed by the Governor General (8.96 ... ), that the judges 

hall hold office dur1ng good behavio~r (8.99), and tpat the sa1&r?:es of the 

ju ••• shall be fued and pro!ided by the Parl1amtfut of Canada I(S.100). 

three principle ,pillars in the t9J!lPle of justice, and they are not 

. ed". (124) 

!!he provisions of the Confederatic;>n Act and the 

provisions by the courts ha-ye, thereto~f established a jU,dicary that _ 

posseese~ an exclusive jurisdiction over certain legsl questions (but that is 

also free tram legislati ve and executive control and interference, at least 
1 r 1 1 1 • 

in the provinoiaJ. spliere. 8ince the provis~DS rela.tiJlg/tO 'th~ independe~e, 

of the jw.iciary and the juriediction of superior courts are mod,elled upon 
\ -- -' 

those extellded to Bri tisb supen~r co'ïtrts, and if a separation of powera can 

be said to ex1st in that country, al1 the more reason for drawing such a 
\ 

conclusion vith respeot to the Canadisn provinces where those provisions are 

Il 
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entreriched~' a onstitution. To :he extent, therefo,re, thl1t the oourts are 

independent an _ eees a jurisdiction that may not be :j.nterfered vi th by 

the p~v:inc' legielatures, législative supremacy is far trom absolute. 

Though the Canadian courts purport only to limi t the povers of the 

provincial legislattires to interfere vith them, a similar limitation can by 

:n 

analogy be imposed upon the federal Parliament. Support for euch an extension 

'exists in the judgement delivered by the Judicia.l Oo.mmi tter of the Priyy r 

Council in Llya.nage v. 'R. (12,5) It wa.a contended in that case that tpe 1egie-
,- AU ' 

lature of Ceylon bad attempted ,to uaurp the juiicial pow~s entl;'U~d to the 

juiiciaxy by the Ceylon Constitution'
I 

'lhe outcome of the deciei9l).. rested 

upon an interpretation of ~ provisiOne of that Conat~tution. 

o A eubstantial eimilarity existe between the Ceylon and Canadian Cons ti-. ' 

tutio~ • 'lh,e former wa.a divided into parts similar to the division fashioned 

in the latter, that ia, Executive, Legislative and Judicature. Neither Con-
-. 

atitution provided for judicial power to be veeted in the oourts although 
, 

explic:Lt provision wa.s made. to invest the WO other branches with their rea-

pecti va powera. liei ther provided for the continued existence- of the superior 

"co~s. However, the court ~stems in bClth ~~untries bad eVOtved in a similar. 
~r, and bath traoed their or:ia'ins and hiétories book te British oounter-

pà-ts upon ~hich 1 tb;~y vere mod~lled. ~erefore, the j~iCia.l power ha4, through 

the operation of the oommon lsw, been vested in the judicature, and by implica­

tion that po:wer had been incorporated into the respective Constitutions by a 

provision anal~gous to section'129 'of the B.N.A. Aqt. Moreovar, the Ceylan 
" J 

Consti tution con~ained provisioD8 s:imilar to sedtions 96, 99 and 100 of 'the 

.Act of 1867. 
r' 

1he statements of Lord pea.roe who delivéred the judgement of the court 
1 1 1 

in that case a.r, equa11y a.pplicable to the Cansdian situation, both f"edera.lly 

and Provinciallj., It vas heid tbat, beca.use the Ceylon Constitution vas ' 

divided into ~ts, expl'eJ'sly provl.dÛlg for a section on the Judicature which 

oontained principlee analogous to those in sections 96, 99 a.D41 100 of" the , 

Canadian Constitution,by" lmplioation, these sections bad created a. judiciary 

s~pa.rate from the e:xecutive and' l.islative brBJlClÎer oi governme~t. 'nlese "" . ~ 

,.FOVis1ons, whUe not in terms vesting juHeial functions in the judicia.ry, 

nevertbeless lIIallifested "an in~tion to aeOUTe in the judici.a.ry a freedom i 

~- , i 
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from. political, legialative ~ executive control. They are wholfY appro .. ;r" 

priate in a ConstitU1i~Ïi~.:réh intends that judicial power shall be 'vested 

anly in the jUdicature •. -)ité Constitution 'a silençe as ta t~e" vesting olr 

judicial power is consistent with its remaining, where it nad Iain for more 

than a century, in the bands of the' jùdicature. 'It is not consistent that 
1 

henceforth it should rass ta or be. ~hare?- by, the executive or the legiàla-

tu:re ."(126) , 

It fol1ows from this decision tba.t the rederal or provincial legis'la­

tu:res could /no more interfere wi th the judicial functions and powers of the 

courts than could the Ceylon legislature, because the existence 'of the judi­

cial jurisdiction is entrenched by :iJnp;l.ication in the Canadian Constitution. 

lJherefore, a;ny attempt to uaurp the judicial power of the jUdicatJ~ would 

amount ta an interference vith their functions and this would be -mconaistent 
c 

wi th the manifeat intention of the COlIS ti tution. It was hald f that such at-

tempts would be invalid as fan infringement of the Constitution for if thia "\ 

were not the case, ",the judicial power could be wholly abrorbed by the legis­

lature and taken out of the bands of the jud.ges". (127) 
1 

Consequently, it can be argued from the cases cited above that the 

Conf~era tian Ac~ of 1867 entrenched not only the independence of the judi-. ' 0.-

ciary, fi' prillla.ry elem.ent in the rule ·of .lav, but also provided the cour~ 

with a central core of jurisdiction aver certain judicia.l quest~\ ns and o\rer 
< ) 

the final interpretation of that Act. "This gua.ra.nteed jurisdicti n. arises 

from the cumulative effect 6f all the judioature seotions of the :B.N .A. ~'t. 

~ese proyisions colleotively mske it clear that the B.N.A. Act oontemplates 1 
the co~~ed ~istence and functioning of superior courte on the English 

model ~ basio institutions of our form of government". (128) \, 
t ~ .... 

"If' the rule of law vas ent.renched. in the B.N.A. Act by the preamble, 
, ~ 

and if provision waa made fOr an illdependent judiciary, a. prime elem.ent of 

that 'pJiinciple, it follows that i:ts ,other elemen:f;, the ~ew of the legal-, . , 
\ , 

ity of administrative action where an ccess ot jurisdiction is alleeed, a 

àUperior court tunction which vas directly inheri ted frolll :British oounter-
, , 1 

parts, vas also entrench •. ' 9leretore, judicial'rev:lew can no lIlOre be 
~ ~r 

assailed by reference to he doctrine of parliamenta.r.Y euprema.cy than 1 q~ 

other ÛÛlerent judiois.l f If the superio~ courte ~ve historloally 

1 
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poaaessed. the ju:-iadiction to determine thê limi ts of the powera of goveï~ 

ment bodies BJld if this jurisdiction i8 gua.ra.nteed and entrenched by the 

B.N.A. ~t, i t follows tqat " the disregard of supérior courts of privative 

clauses / in prov:incial statutes ie constitutionally BOum for the clauses 
f 

'WOul9, den;y their guaranteed reviewing or appellate jurisdiction" -/(129) 
\ 

However, even if the proposf tion that the superior courts Julve a jurisdic-

35 

tion to review inferior governmenta1 agenciea that ie entrenched in tlfe :B.N.A. 

Act is erli'Oneous, pract:i,.6e has nevertheless opera ted to -~é this a real i ty . 

___ ~e_s-uperio;-~:urts have re.fuaed to ye totally bound ... by privative clauses 

enacted by the legislature of Quebec, and thia, in the face of the doctrine 

of parliam.entary supremacy. 

In the case of Mathieu v. Wentworth it vas held "si le législateur 
-

en1~i t ou pouvait enlever, aux tribunaux supérieurs, le droit de surveillance 

et de contrôle sur les cours' inférieurs, ce serait, dans bien des cas, consa­

crer _ltarbitraire et 1 f injUstice/et mettre ~en péril la ;Liberté des citoyens 

dont l.a .loi est \toujours jalCi>use'. (130) ~e judiciary -ha's" preeerVed i te 

review jurisdiction whether the t'unction of the administrative agency whose 

actions were in question were iegwlative, administrative or joo~ia1. Sub­

oi'dinate legislation islued by legiala.tive creations had to conform ta judicial 

s~a.rds of' legali ty • Disbury, J., in Trans-Canada Pipe Lines Ltd"; v. Jovin-
1 
cial Treasurer of Saskatchewan, uaintained "thatlf in these tim.es of ever increas-

ing administrative tribunals commisSlDnB and other s,tatutory bodies and offi­

cia1s~ the ~sdiction of Rer Majesty1s courts to enquire into and test the 

validity 01'- the ttlUltitude of orders and Regulations they ena.c't, pursuant to 

the delegation of such- powers by Parl~ent or Legislature L must be pr~ ____ -" 
---servedJ; sUoh jurisdiction exercised by the Courts is the only shield Rer 

M'a.jesty's subjects have to protect their liberties and property from excessive 

or llDproper or otherwise unauthorized use of suoh delega.ted povera to legislate 

••• this court is net precluded ••• Lby privative provisionsJ from examining 

the said Begu1ations for the purpoae of determinillg whether the Lieutenant­

Govemor :in Counoil a.oted vi thin the limite of his de1ega ted power ••• " (131) 

1b.e Courts have argu!d tba.t "it would be unreasonable to think that when the 

legislature created B<?ard vith extensive pawera ••• 'without oontrol other J 

than that of its oreator, it intended to permit it to aot even beyond these 
- j -

9 CUZœU!i!Mm $&41&&1. 
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powers, but on the other hand', it must be assumed that it considéred it 
, 1 t 1 

had the right to rely on ~ts SUperio~ Court ta exerciae the power Which 

i t possesses ta prevent whe~ neoeasa.ry arr:r acta pf the Board beyond Ùa 

juzisdiction .• >, (132) 

The Supreme Court of Canada in a aimilar' mannèr has interpreted 

the intention of the legialaturea by pres'tnIling that they could not -have intendéd . , 

to authorize an administrative agency to set or t~ decide in MY manner it 

pleased. ' Ke119ck, J." in Toronto Ne~Bpaper Guild v. Globe Printing Company, 

maintained that "the statute does not enlow th~board with power ta make 

~bitrary ~ecisiona. lJhe legislature must be taken to have been qui te 
\ 

familiar ri th the principlea a.pplicable to deciaiona of inf'erior tribunals 

when questioned in the courts. It bas not used apt language if i t intended, 

as it cannat be presumed to have intended, to place either of tJrie part,ies 

to such a proceed.ing as that here in question in a position permitting of no 

relief no matter how arbitrary 8ZJ3' particular deciaion of i ta creature,-' th~. 

board, >may be". (133) Conaequently, the privative clàuse haB been held in­

applicable wb:en ailministrative illegality ia in question. (134) ntus, the 

rule of law, which bècame part of the Ganadian Constitution by virtue of 
, 

section 129 ~ the p~le of the B.N.A. Act, bas safeguarded the rights 

of the individual not only to queation administrative action but also to bave 

access ta tbe courts of lav for th~ d~term:ina.tion of th~ leplity of that 

action. ibe dOdFine of parliamentary supremacy has bad toi succumb to the 

rule of: la.w in thia country where a separation of powera bas been held to 

exist by reaeon of ,the, fudependence of' the/ judic~a.ry am i ta iDherent jl,lris-
, "'-

diction over variOUB judic.ial questions. 
, ' 1 

~e situa.tio~, ia very si!Jlilar in GrJ.t Britain where Par1iament 
1 

bas pexmitted judicia1 independenc~ in the determination of 1e8a1 questions. 

The courts have continued ta exeroise their reviewing power in cases of i11e-- . ' 

ga.lity in the face of privative ClaÜB~S ena.cted by Parliament, notwithstanding 

the doctrine of parliamentary supremacy, whicb in tbat coun~ enjoyt:l a po.p,-
'1 

tian of ~:imacy over the olther fUlldamen:ta,l oOÎlSti tutional principles. 'Ihe 

judicial review ~tion has existed ainee the .fourteenth cen.tury vhen the 

Courts of EngIs ~noh vere entrusted vith the pover ta issue -the prerogative 

writa. In §mithls CM@. Chief Justice Kel1D88;hèld: "!lhis Court canno.t be 
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.ousted of its jurisdiction /without speoia1 yards; here is the 1ast appea1, 

. the King himself sits here, and that in persan if' he p1eases, and his pre-
A 

deoessors have sa done, and the King ought ta ha.ve an a.ccount of what is 

done below in inférior jurisdiction". (135) 

37 

!ccesa' to the coJrts for the determination of administrative 1egal­

ity, mOreover, has become a fundamental principle which cannet be vithdrawn 

by meanil of privati.,ve flauses. In the case of ~ v. The Attorney General 

Fa:rwell, L.J., affiImed: ,; "thé convenience in the public interest, is a11 in 

favor of provid~ a speedy! and easy access to the Courts for My a! His 

Majestyfs subjects who have any real c~se of complaint aeainst the exercise 

of statutory pawera by government departments,-and. government officials, 

r ' having regard ta their growing tendency ta claim the right to set vi thout 

regard to legal p~ciples and without appeal to any court". (1:3(5) Accord-
, . 

ingly, privative clauses have been held inapplicable in Great" Britain vhen 

inferior admini~~rative bodies purported toi exercise pavera that exceeded the 

jurisdiction en't~ted ~o them by statutes. In Anisniinic L~. v. Foreign 

Compenaation Commi.sBion; ·(13?) the highest British Court deoided that privative , 

rlauses are no _b~ t~ court supervision of ad~injstrative illegality. In 

practice, therefore, the judicial reviev funotion, which hàa existed ainee 

the' fourteent~' century, bas been maintained notwithstanding the affront to 

parliaJQ.entary sov~reignty. _ 1 . 
'lbe Quebeo and Cana:disn courts, their developnent pa.ra.lleling Bri tiah 

, experience, ha.~e for simi1ar rea.eona resisted iegislative attempts to re- J 

" 
strict, the rule of lav. hHov~\rer, their constitut'ionally-entrenched statua 

"1 .' '. 
bas afforded them vith a substantially more Bolid foundation upon which to 

assert thelX juriSdiction over the maintenance of the rule of lav than thé 
1 i' 

Bri tieh judi0i.a.t:!., For the rea.sona enunoiated above f if the Que~r legisla.-

tur~ tried ta introduce expliei t l~ ta preclude superior court l"eview-' 
1 ~<' ... ' . \ 

~r casea of exce,é~ of jurisdiction, euoh a provision 'ml6ht be held un-

eonstitutiona:r::: ~,~~ija.inly, i t i8 but a short step tram the poei tion a.lready 

adopted by Canadis.n. Court~ ••• to proclaimiDg Jthat the principle of judiciaJ. 

control is part of the fulldamental lav of the Constitution. However this m,ight 

strike legal theorists, it would OlÙy be a. recognition'of current legal reality. 

ibe view which is taJœn ot· our. democrat1c legal orde~ today is that it presup-
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poses' two .things:\ a f?overeign 1egis1ature and superior oourts' to see that 

those on whom âtat'ùtory authori~ lias be~n conferred keep with~ their juris-
1 \ ,'" 

c diction. 'the right \~o judicial control c~' be regarded as the one qualifica-

tion of parl~ta1',\sovereignty_ becauae i.t ia the faine qua non' of a 

parliamentary 1egal o~er": (138) 
, \ 
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L 30 and 31 Victoria, c. J. 
1 -

2. Unless otherwi.se stated, the terme "courtslf
, ,1 judi-ciary" and Il judge" 

-are pereafter restricted to superior courts and members thereo,f as 
oppoeed to members'of inferior tri~sboth administrative 8Jld 

1 adjudicative such as justices of the lpesee, magistratea' oou~ts, 
proviDèia1 courts, Worlcmen 's COOlpensation ']30ards and the like. 

J. -SiJnilar definitions have been framed by Sir lvor Jezminge, !l.be Law 

4. 

5· 

6. 

7. 

8. 

9. 

am the Constitution. 5th ed. University of London Press Ltd.: 
London, 1959, p. 217 am H..rw.n. Wade, Administrative Law. 2nd ed. 
CÙU'eDdo~ Press: Ox:ford, ,..967, p. 5 • 

I;bid., Sir lvor Jenninga, at p. 47. 
\ . 

A. V. Dicey, An Introduction ta the Study of the Law of the Cons ti tut ion , " 
10th eéf' Macmillan and Co. Ltd.: Lon.clcm, 196.5, at p. 195. 

14 Geo~ge Iff, C. 83, artiole 17 ~ subsequent Ore.inances in 1777. 

'th."., vrito, issued inl:;;e _ or the King, ewl..oo. ta provide wrooged 1 
individuals vi th judic remed.ies for the enforcement of particular 1 
rights. !l.bey had been issued by the qourts of King's :Deneb ever sinee 1 
the fourteenth oentury. ~ l 

. . .&. j 
G.E. Lè Da.in~ 111he Superviao1"Y' J~otion in Québec", (1957) 35 ~. 
188, p .• 791. 

12 Viotoria, c. 38, s. 2-'. 
10. Judges vere to be apPointed dtir:ing "good behavior", ,vith an invo1ved 

procedure of removal., that is, upon the address of bath Bouses of the 
1egislature .. - " - > 

11. 12 Victoria, c. 41, s. 16. 1 

12. 

1J. 

14. 

15. 

16 .. 

Post, p. 28 ff." 
1 ~j 
, 1 • 

~is was the priee the legal profession and the' OODlDOll ,law courts hed 
to ~ .to obtain their independence from. the Crotm as a resul t of 
their support of P8.'l"liament duriDg the Glorious Revolution. 

Op.cit.~ note 5, a~ p. 40. 

1 Ibid., at p. 40. 

(1942) A.c. 206, at p. 261. 
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17. Tt was only by the Statute of 'Westminste:r:.of 1931, 22 George V, 

18. 

19. 

20. 

. c. 4, s. 2,3, that the restriction upon the supremacy of the Canadian 
1egis1atures by the Co~oniaI La'tiS Validity Act of 1865, 28 and 29 
Victoria, c. 63, wa.s removed. Tt had provided tbat no colonial or 
even Canadian legis1ature could enact provisions ei ther re~t to 
the terms of a;ny Act of Parliament extending to the colonies or h4ving 
extraterritorial application. 

(1883-84) A.C. 117, at p. 132 •. 'lhe doctrine of parliamentary suprema.cy 
bas been he1d to app1y to Canadian legislatures in other authoritative 
decis:fons: Reference Re Chem.icala (1943) S.C.R.l; British Coal COrpor-
ation v. The King (1935) A.C. 500; Re "tiative and Referendum Act ' 
(1919) A.C. 935; Re Gra • Re Habe Co s 1919 42 D.L.R.l; Refer­
ence Re Proclamation of Section 1 .of the Crim;na] Law Amendment Act, 
1968-9.(1970) 10 D.L.R. (3d) 669. . 

(1960) C.S. 5d2, at p •. 555. In Procureur Général du Canada v. La Compa 
gnie de Publication La Presse Ltée. (1967) S.C.R. 60, the Supreme Court 
of Canada he1d that the Governor Gene.raI in COl.UlCil had the power to 
make regulationB having a retroactive effect sinee the Radio Act, R.S.C. 
1952, C. 233, S.3, cont~ined such a grant of power. 'lhe rule of non­
retroactivity, a rule 0l{ interpretation employed by the courts to 
mitigate legislation was of no avail sinee the statute enacted by the 
Federal Par1iament plainly implied such a power. 

1 

'!he developoent of trade and cODlDerce, fa.cili tated by the improvement 
/ of transportation and movement of people into the ci ties, set the stage 

for the iniustrial revo1ution in Quebec. However, the facilities ta 
,accomodate the influx of the population to the towns to move the iDdus­
trial machine ba.d not been created, causing ove~rowding with the attend-

'ant consequences of i1l-heal th, poverty and criIhe. Fur.thermore, the 
exploitation. of workers - long hours and low yages, women and child 
labor - vas not a phenpmenon restric-,ted only- to Great Britain. .Because 
these and other prob1ems occasioned by industrialization could not be 
ignored, demands for government intervention grèw. 

21. _ '!he social measures which existed from Confederation to the early 1920's 
had b~n estab1ished by the local clergy. The latter gave What h,lp 
they cou1d to those in need of protection from the evils of free ~ter- l 
prise and 1aisàez-faire. Yet, art~r the papal ~ncyc1icaL"Rerum Nova.rt.mJ''' 
in 1891, the clergy beca.me positive1,. involved in the el:imi.na.tion of 
the abuses of f:ree enterprise by a.ctively demanding that the government 
assume the res~~bi1i ty of providing heal th services (the Public 
Health Act vas passed in 1901, S.Q. 1901, c.l0), and\, that it occupy' , 
the social services field. Mjnjumm wage 1egislation applying to women 
vas passed in 1919: S.Q. 1919, c. Il. Social services legislation 
became the rule rather than the exception dter an old age :Pension 
scheme vas adopted in the province in 1936: S.Q.:i 1936, C.l. 'lhe clergy 
also demandeèl the regulation of caomerce and ind'1stry as weIl as laws 
for the Pl"C/'tection of vomen and child labour and for the safety inspec­
tion of fa,etories. 1I1e Fa.ctories Act, S.Q. 1885, c.J2 vas subse~uently. 
:întroduced to remedy the candi tions oomp1ained about. 

, 
~ 

·1 • j 



-= 

Q 22. 

2J. 

• 1 

1 bit 

" 

!!he positive, role that l vas slowly beiIlg assumed by the Quebec 
gove:rmnenta [rom 1885 onwa.rds vas undoubtedly in part due to and 
accelerated. by the qua1ified accepta.nce of adult male guffrage, as 
thoBe aubjected. to the tyra;rmy of laissez faire sought a gOvernment 

41 

that would assume the responsibUi ty of ena.cting legialatipn ta improve 
the lot of the vorking man. 'lhe E}ection Act of 1888 based the rigbt to 
vote upon rea1 estate value qualifjications: R.S.Q. 1888, 'ti'tle TI, c.TI, 
s. II,4fu.ticles 172-17), and even :if its provisions disquaIified the 
majority of Q)lebecers, it provided more people vith a voice in the govern­
ment. Govêmment intervention, in a:r:ry event, became more preva.lentafter 
t};le f'ra.nchise vas extended. A definite correlation exista between the 
nUlnber of social' '~ea.sureB enaqted and the reduction :in -roting qualiîica­
tions vhich u1t~tely extended the right to vote to the less f'ortunate 
s~nts of society. In 1889, the f'rarlChise vas expa.nded (S .Q. 1889, 
c. 4) to include teachers, farmera and their sons, who did not require 
property qualifications. In 1895, ~legislature withdrew property 
qualifications for anyone who obtaThed an annual revenue of at least 
$300.00 (S.Q. 1885, c. 9, s.9(1). Property and re~nue qualifications 
vere a11 but dropped bya statute iDf1925, R.S.Q-. 1925, c. 4, s. la, 
so that adul t male suffrage vas almdst a reali ty". It vas finally 
achieved by S.Q. 19J6, c. 8, s~ 12, and universal suffrage became a 
rea.1ity in 1940: S.Q. 1940, c. 7. 

!ni tially, trade-unionism vas ou tlaved. by the èommon 1a.w which consid­
ered consp:i.ra.cy :in restreint of trade to be either a crindnal offence 
or a tort. Even if workers f organizations had a1ready appeared befo:re 
Conf'ederation, tpey became effective in nakjng demand only in this 
t'~tury by the growth of catholic and the more militant international 
UlÎi~. jheref'ore, the government entered the labor regulation field 
by ~i.ng for mediation and conciliation to settle disputes by the enac:::Ei0f ihe Quebec Trades Dispute Act in 1901= S.Q. 1901, c. 31-
Some tory procedure to settle conf1icts, enforced by penal and 
'~ivil san/ tians were enacted in 1909: S1Q• 1909, c. 32. 

1 
Besides regula.ting the field of social security, hea.1th, and the regula-' ,/24./ 

/' 
\ / ----, 

tian of commerce and induatry to impl'QVe the conditions of the working 
clasa and the poor, agriculture vas DOt neg1ected. ~e field of' -*et­
~regula.tion vas ~tered ~ 1870 to protect oo~rs: S.Q. 1870, , 

--'~, 

• 

,c. 3<), products: milk grachng by S.Q. 1921, c. 40; S.Q. 1934, c. 27; 
1. toba.cco came 'UDder goverbment supervision by S .Q. 193J, c. 27. 2he 
'\ conservation of the jn]anit f~herie8 (S .Q. 188J, c. 8; R.S.Q. 1880, 
art. ,1396-1420) and Crown lande (R:.S.Q. 1888, art. l3(9)were not neg1ect­
ed eiiber. Public utilities an.d transportation became control1ed by a. 
,Pub1i~ Service Comm.i.asion (S.Q. 1909, c. 15) the juriBdiction of' which 
vas enlarged. by subseq.uent 1egislation. \ 

, l ' 

25. ,Another vay to perce ive the :lncre8BÙlg :role of the etate ~ to look at 
events from the f'inancial vievpoint. !!he expenditures of the government 
of' QJ;1ebec :tncreased f'rom S29, mili:icn in 1923 ta $1,417 million iJl1965. 
Sncb an iDcreB$e vas certa.in1y net 801e1y due ta the devaIuation of the 
dollar or by the rise in population. One can determine the evolution of 
the role of the ~tate by lookiDg at th9 percentage which public e:xpenses . 

. \ 
~""-" 
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occupy in the G.N.P. In 39 y~,. to 1968, the atate bas doub1ed' its 1 
jmporta.nce 8;nd the same ph'enomenoh exists if one exami nes the simi1~ 
increase in the emp10yees of the government. , , 

26. Sir A1rred Denning, Freedom Under the Law. Stevens and Sons Ltd.: 
London, 1949, :p. 74-75. lhe situation in Britain was so ajmUar ta 
that of Quebec that this quotation is appropriate ta express the 
oonli tions on bo~ sides of the ocean in the 'hinet!tentb oentury. 
HQwever, it is t'rue that the British government introd1QeG. social 
.legis1ation SOlne time JJrior ta the Quebec initiatives. , 

27. J.M. Hendry, "Some Prob1ems on Canadian Admifjsirative fawtl~ (1967-8) 
2 Ott..L.R., 71, at p. 71. { \ . 

28. Report of the CoIiJmi ttee "on Ministera 1 Povera (~e Donougbmore Commi ttee) , 
CM. 4060, Rer Majestyta Stationary Office, Iondon, 1932, ai p. 16. ' 

29. 1he aet creating the Social Affaira Department, S.Q. 1970, ch. 40, 'h~ 
entrusted the Hiniater Yi. th the power 0 to im.p1ement the policy ena.cted . 
by the 1egï.slature under the Act, and regulations vere made which vere 
pub1ished in, the Quebec Official Gazette '(1970) DO. 102, p. 6329, art. 
5.01 and following. ~e regulations made by the ):.ieutenant-GOvernor 

30. 

:in Counci;L empoyered the Minister ta estab1ish local and regional of~ices 
Wld te determ:i.nè their territorial. juriadiçtion (art. 5.01). lhey 
created a Social !id and 1 Allowa.nces Appeal Board to hear appeals from 
local. aJld. regiDnal. offices vith regard to applications for social aid,. 

1 t:l _ -' ~ 

lhe regulations d~tailed thè meth~ of computing ,and the fo~ of 'finan­
cial. a.id, the criteria to appra.ise needs, the criteria to appraise z:e­
sources and it stipulated the forma -that had ta.· be used for an application 
for 8OcialJ,aid., Various other matters of datail vere covered - the method 
of contributionS ~ the ,mode of repayment. Moreover, the M:inister vas 
entrusted Vi th addlti.ontù pov~rs of :inquiry to investigate ÇJJ1icants. 

--) { , ~ ,~ 

Other bOdies 1drl.ch have;ibeen entruated vith the fJov~ to make regÎllations 
in particular areas are for examp1e, the Quebec P~ion l3oa~, S.Q. 1965, 
c. 24, s. 226 am S.Q. 1965, c. 25, s. 58; The WoJ."kmenfs Com:petlSation 
l3oa1'd R.S.Q, .. 1964, c. 159; > s. 66, 67; 'lbe Transportation Board, R.S.Q. 
1964, è. 228, s. 21,/25, 26,27.45; The Quebec Liguor Board, R.S.Q. 1964, 
c. 44, s. 7, 76. ' 

•• !p 
32. Statistical Yearbook (1914), King's Printer, Quebec, 1914, at p ~ 412. 

33· ,Annua:jre du QJJébec, 50th ed. GoYelment 'oi Q.lebec:. Centre D'information 
Statistique, 1970. 

34. (188)-4) A.C. p. 117. 

jS: lbif-; at p. 1)2. . /' 

36. lbid, at p. 1)2. 

:. 
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;0 

() 

(101. 

37. 

38. 

39. 

40. 
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(1918) 42 D.L.R. 1, at, P" 2. 
\ -'. 

(1919) 48 D.L.R. 18, at p. 29. 
, ; 

J 4.... 

(1918)/42, D.L.R. 1, at p. 2. 

A.G. Nova Scotia v. A.G. Canada (19S1) S.C.R, 31. The conatitutio~l 
rigidity in delegation that resulted frol\1. thie judgement has been clri 
cumvented by the establishment of joint boa~e by both epheree of go- 1 
vernment to coordinate activitiee over which both have an intereet. 
For, the case of P.E.I. Potato Marketing Board v. B.B. Willis Ind'.' (19,2) 
2 S.C .R. :392 eonfizmed that a provinoial board had the oapacity to 
reeeive a delegation of powers from the federal government, sinee it 
was heU ~t Parliament cou1d cbooee" its own exeoutive oft'icere or 
agents 'tjo carry out 1egislation wbich ie within its constitutionsl ' 
authoriW. ['he P.E.I. Potato Ma.rk,ti~ Board and the Onta.rio Highw8\Y 
Transport Board (Csughlin case, (1968) 68 D.L.R. (2d) :384) are exemples of 
this cooperation. 

41. See below, p. 28. 

42. 

------------- -

~e Transportation Board, R.S.Q. 1964, e. 228, B. 22, 25, 26, 27, 45 
and t:b!! Que~,.e L1quor.BoaN, R.S-.Q,. 1964, o. 44, B.r;-?Onave the 
power to make th,e1r own standards tor the 1ssuanoe of 1ioences by 

• 

etatutor,y regul~tions. \ 

",J. 43. S.Q. 19,1, e. 20, ~-a.mended. Office Consolidation, an Act to Promote 
Co~i1iation between Lassees and Property-Owners, S.Q. 1951, c. 20 ae 
amended. Office Consolidation 1971, 6.11. 

44. In Quebeo, nearly SDD new etatutory r~gu1a.tions are adopted annua.lly, 
,"presenting about ~OOO pages in ~he Quebeo Offioial Gazette. ?:he 
·reoent consolidàtion o~ al1 statutor,r regu1ations, having the foroe 
of 1:_, comprise.d Q9,0 regu1atione oovering 8000 ~s of tut. 

~ -1 - ' 
4, • The ,-"rkload' of the Superior Courts 1n 0.1ebeo pllralleled the growth 

of gOvemment bureauoraoy. 'l'here wu an inorease 1n the number of 
prerogative writs 1ssued to supervise and oontro1 BPv~nt agenoiee w 

, . bi those courte, from 8",268 p.r a.vera,e )l'Bar dur~ the period b,t\r!een 
1891-189~, to '11,735 on the averase between 1906-1919.' The Peroentage-

. of eonteeted cases oonetant~-y- inoreueè! durinB thes. periode, tbu~" 
oontributlnB te the dela;y in lesa1 adjudioation. The nUmber of writs 
1sIued ~ the number of oonteet8d oues haa ril.ri tver s121oe,' th.rebY 
neoessitati2lB replar inoreUts in the number ot SUperior Court judges 
and etatf. ~e most reoent addition of judgee to that oourt. was in 
1971 1;n Que'Qeo. - 'Statistioal Year <obook (1914) King'! Print.r. Quebeof' 
at p. 16. '0 • • 

4q. S.e ohapt.r II', ~ 
r , 1 1) j 1 1 ~ 

47., (196,) 51·»'.L.a. (2~) 367,.at p. '72. 

" 
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-------'48.' Report of the Committee on Ministers ' Powers, op.oit., p. 97. 'ibis ws.a ' 

49· 

50. 

5I. 

52. 

5J· 

oonfirmed by the Report of the Committee on Administrative Tribunals 
and Enquiries~ (The Jranks Committee), Cmd., 218 (1957), Rer Majeet,y's 
Stationary Offioe'. London, 1965, at p'. 9. This latter report oonc1uded 
that Itribunals are here ta stay as they passese oèrtain ~haraoteristios ' 
that give them advantagee over the courte. Similar oonolusions were 
drawn in the :Report ot Committee on the Organization ot Gownment in 
Ontario. QueenIe Prlnters Toronto,! Beptember 1959. Also by the Ontario 
Royal CommiE/sion Inquiry into Civil Rights 0 ~eents Printers Toronto, 
1968, vol. l, p. 122. ~sp, by the Quebeo Rapport du Groupe de TraNail 
sur les Tribunaux Administratifs (Le Rapport Dussau1t) - Report to the 
Minister of Justice ot Quebeo, 1971. 

R.S.Q. 1964, c. 159. 

Reference Re Adoption Act (1938) S.C .R. 39~ 
A.G. Quebec v. B1aneo and Grimstead et al., (1933) 2 D.L.R. 289. 

Labar Relations Board v. John East Iron Worka Ltd. (1948) 4 D.L.R. 673 
,.d 29 

, .... ' 

However, the<J. superior courts by virtue ot S. 96 ot the B.N.A. Act have' 
resisted attempte to take away oertain o-ther matters over whioh they 
ha.d jurisdiotion before Confederation. Bee p.30 and followi~ 

,54. (1966) S.C.R. 282, at p. 292-293. Similar etat,ments have been made 
in relation to other bodies exeroising judioia1 pawera. In Du~ et al 
v.1 f9S11s (1958) 14 D.L.R. (2d) 417, at p. 22-23, Rand, Jo, de~eds 
"To introduoe into the regular courts Vi. th their more de1iberate and 
tormal pro<teduree what bas beoome ~ routine in disputés. o. wou1d 
oreate ndt onl)'" an anoma10us feature of their ju:r;~diction but one of 
inoonvenienoe both to their normal prooeediZlg8 a.M to the expe4i tioue 
aooompliehment of the etatutets purpoee". 

55. René Duesaul t, Les TribunaUx A4m1nistratUs au Québeo. Rapport du Groupe 
de Travail sur lee Tribunaux .Administratifs. Ministlre de Justioe, 1971~ 
at p. 170, The report ofO-the Royal Commission Inquiry !Dto Civil Rights, 
~"n t sPrinter 1 Toronto, 1968, Vol. l,lat p., 2,8-29" presented a simil r 
def1D1tion. fiA power ie administ:r:ative if, if! the worldng of the deoisien, 
the paramount oonsideratiohe are matter! ot poliO)'". A power ie. primarily 

----- tjud10lal t .where the deoision ie to be arr1ved at in aooordanoe with go­
verning ri1Üts of law. At times administrative powers 'flUst be exero~ed 
by acting ,tjudioially'. That ie, the deo18ion, â1t~.administrative 
beo8Use 1t is arrived at on "ground of pallio)'", it 18 ta- be made af.ter 
~oOmplia.noe vith oertain minimum' standards of fa,ir prooedure, eomewhat 

• 
1~\lJ 

r ' 

.- , reee1Dbl1l1g judioial P1'0gedure ••• 1n these o8.8,e'.' the adminisirative power 
18 temed 'qU&8i-ju4io1e.~ 'u • . C j 

56. '~worJoD.en's COmp~&tion C~isSion,I.bY 6. ;9(4) of the ens.~l~ Act 
states. "111e OÇIIIII.isslon 8hall reD4er l ts d4toisions aooording to equi ty' -
and upon the re&l merite and j1Jl!lt1oe cf the 0"., and .hall not be 'bcnm4 
ta follow the or41n&ry rule. of ev14enoe in oivil mattere". 

[ 
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A.G. Quebeo V: Slanec and grlmetead e,t al (1933) 2 D.f.R. 289. 

R.S.Q. 1964, C. '"159, 8: 2(1) '(0) (p), ). '/ 
/ 
1 59. Ibid., 8. :3(1). 

60. Ibid., S. 3(1~ (b). 

6l. Ibid.)' S. 89. 

62. Ibid., S. 91 -+ 97. other discretions are round in s. 77. 
f 

! 
6). Ibid., S. 6. ' " . 
64 . A. V. Dicey, op. 0 i t ., a t p. 189. 

. . 

65. R.S.,Q. 1964,'\ C. 159, s. ,9 (). : !!he Oommission mar, et a:rr:r tilDe, 
vith respeot to matters w'ithin 1;ts jurisdiotion, reconsider any question 
dec1ded by it" and resoind, am.end or al ter :1 te deoisions or orders. 

1 ~ 
66. R.S.Q.1964, C. 159, s. 6?, 77 18.66(1) states that the Commission "may 

make, amelld or repeal sueh gu~tions as lt may deem neoessary to carry 
out the provis ions of th act EU\1d to meet oases not speo1fically provid-
ed for therein". l, '\ 

\ \ ~ 

, .. ,ffÎ. 1 R.S.Q. 196t,:, oh. 5, S. 88, 106,' 111, 11), 

/ 

1 . . \ 

68. R.S.Q. 1964, h. 44, S;~, mod1f~ed by S.Q.. 196" oh. 19, B.' 22. Now, 
the tiquo .mi t Control COlJlllis8~n Act, S .Q. 1971, o. 191" 

69. 1964, oh. i,4, s. '4~·55. l' 
1 
1 

70. .oit., Oftice C01'l!0114atio11, 197,1, S.27 (a). 

Ibid., s~ 20 (a). 
l 

72. Ibid., 8. 25, ss. (a). 

73. R.S.Q. 1964" o. 232, s. 21. 
. • 1 

1 Ibid., •• 26, 29. 

\ 

lleport of the Boyal/ COlIIIIlu.1on into "Oivil liabt.,. 
'J.Wonto., 1968" vol. l" p. 2. l, 

__ v.- §22ll (1913) A.C. 417. , 1 Of 

, '1 
77. Rçort of ;tbe Oomitt,e on 'clmÛ1i~tr~tive "J.Tl.mu:lI&Ul, 8D4 EDquiriee. 

(~. HrakI CoaIlitteeJ,'Cmn4. 218, 1957. ~j .. tyt. stationa.'t'y 
ott~.. LcmcIoD, 191', p. 10. t 

) 

/ 

18 •. 71965, c. 24', B. 226. 
/ 

/ 
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"y 1 

/ 
79. "R.S.Q. l~, C. 159, S. 66,77. 

80. R.S.Q. 1964, C. 228, S. 22: "The Board, in mattere vithin ita Q.uthority 
and thè limite 'of ite povera, shall'decide a.ny questions eubmitted 'to it 
and ma.;y issue any ordil:ia.noes whioh i t deems éxped'ient". ~ 

82. 

8J. 

84. 

8,. 

1 86. 

87. 

88. 

89. 

90,. 

91. 

, 

S.Q.. 1965, c. 24, '9. 94; ·S.,Q. 1969,,0. 50, e. 2; 
" . 

R.S.Q.,19-64, c •• 159, s. 59 'J) oited above" at,page 17 ft. 

R.S.Q. 1964, c. 2?, s. ,28. 

S.Q. 1969, c. 6'3, e. 27-29. 
'. 

:Pensions l3o

l
ard, S.Q. 196" c. 24t s. llt. 

/ . 
R.S.Q, 196 , c. 12, s. 1. 

R.S .Q. 1964, c. 228, s. J. 

R.S.Q. 1964, c. 159, s. 55 (2). 

~R.S.Q. 1964, c. 144,. 'f-

\ 

' ''lhe ~portat1on Boa:k mq m.ake sûch procedures and practice rules as 
ft mq deem usefu1 tor the expedition of''the business submitted it". R.S.Q. 
1964, c'. 22, s. 45. 

[1 

92.' Ibm of rAAca tian v. Rical (1911) A.C ,. 179, a t p. 181-182. 
, " }" 1 

93. The Liquor Board bas this duo/! S. 63' ~"1he Board, for oause, may 
refuse to renew a perm! t t\ftei- giving t'h person ooncerned the opportuni-
t;y to be heard". li· 

94. It 1~ exp1io,i tiy stated tba~ the Liquo"r ,Board muet do 80 (s. 7) • ,.1 
95. R.1.'Cheffins, '!'he C2j§titutional ~ee8' in Cana4a. oMoGrs.w ... H~tl ·Co." 

Toro\to, 1~69, at p. :)_ .' ' ~- _ 

96. 1bese are merel)" illustrations and this list 4081 nat :pU~rt to be 
exhaus1(i ve. 

97. 
~ 

11:1. Memb.r of Parliament, al thouIh he bas aoted ~ a proteotor of the ' 
UJ4ividual and bU 'reotitied .0IIIe abu~ee, bu be09JDe UDlU1ted to the ' 
e%lOl'IDOU8 tut of prov!4ing radre., folr IDOlt srievlmoe8. It 18 ps.rtly 
'beo8Uee o'l this iDad.quaoy that 8. 'Publi0 Pl'Oteotor' vas n.œtt4 to • 

. S.e Ohapter III. 

98. Office Cont01i4&tion 1971, 1. 17. 1be Vo1'1aad. • .1 è~ation Aot R.~ .Q. 
196~, o. 159, .- 59(1) &D4 ,the Liquor Jc'f"Il,.S.Q,. 1964, o. 44, ... (8:) 
are ·I~.i lU' _ . 
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99. See footnote no. 19. 

100. (1967) B.R. 814, at p. 819. 

101. Art~c1e8 8)4-861 C~P. in the present oode. 
l ' 

102. S.Q. 196" c. 80. 

10). Fa.rrel et al v,, Workmen's Compensation :Board (1962),S.C.R. 48, at p. 51. 
See ohapter II for a detai1ed examination of this subjeot. 

, 

104. (1918) 27 B.R. l, at P'I 7-8. 
1 

10,. This proposition wa.e upheld by the Supreme Court of Canada. whioh ci ted 
vi th approval the opinipn of Choquette, 'J., of the QUebeo Court of 
Appea1 in ~ Maritime Inc. v. Conseil Canadien des relations 
~reB et le icat internationale des marins canadIens (1968) 
B.R. l, at p. ) 7, e.f'firmed by' 9 9 B.,o .R. 851. 

1064 (1969) S.C.R., at p. 61,-616. Bee infra, p~ ,. 

107. ,Ibid., ai p. 618, appro~ by Opebeo Telephone v. Bell Telephone Company 
of Cana4a (1972) 2.C.R. 182, at p. 190. i 

106. See above p'" 5-6. 
1 

109. (1936) ~D.L.R. 594, at p. 622. 

110 • .lbid., at p. 60). 

IJ,l. '!he Privy Council affirmed the Ca.nadian deoision lin the Wependent 
Qrd ... of loresten v. Bo~ of Trustees of L,thbr~e ~rthem Iuisa.­
t D trict et al (19583 D.L.R. 89 (at'firmed bYl9 ) A.C. ;13; in 
wh10h it w~s held, at p. 102 agreeiilg vi th the Ottawa Valley Power ~ 

t:l'C oase, "that the consideration of the 1egislative oapaoity of 
Parliament or of the Legisla't1lres oannat be vitbdravn fram the oourts 
eUher by.Puliament or Legislature. In IÇ' view this state;ent m.q 
"st, upon the sate ground that by neo ••• ary imp1ioation from What bas 
been said in the B .ll.A. JDt the "Superior Courts whos. in4ependenoe is 
thereby, aesured, are just as sureq made the arbi tera of th. oonat! tu­
tional talidi ty of statutory ena.ctments as Parliallant &n4 the Le~isla­
tures are ma4e !av enaot1ng bodies... Parl1ament. #. (~t dtm3'). aooess 
ta the crurt,s to;r the d.t.rmination ot oonstitutionsl questions" ~ ~is 
proposition vas subs.quently att1rmed by the hfisb.st judioial authority 
in tbis ~try. 'lbe Suf1'8lD8 Court of CazuIda,' in B.C. Power Corporation 1 
v. Bozal1.œst Co. (1962) B.O.R. 642, he1d that the Bupreme Court ~ , 
the jurisd1otion to determ1ne the oonst-itutiona1 val14ity of 1egis1at:1on. 

o 

112. Sir Alt'r.a Denn1ng, "'lb. Spirit ot ~he :Brituh è~titut1on'" (1951) 29 
C,B.R. ~~, at p. 1182. 

, f 

ll~. lE v.B~bumb~ C9JIlRgat1cm Apna1 Tri.b!me.l IF part. Shp '(1952) 
1 X.B, 3 , at p,' . ' . , 
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116. 

(1939) 

(1955) 

(1967) 

A.C. 415. 
1 

s.C .R. 454. 

S.C .R. 697. 

.. -
t 

,1 .oC 

117. Regina v. The Ontari6La.bor Relations Board, ~ parte On.ta~io Food 
Terminal Board (196)) )8, D.L.R. (2d) 530, at p. 532. 

-'118. (1937) 3 D.L.R. 458. 
1 

- ---- - . , 
119. (19)2) 'A.e. 113. 

120. (1939) A.C. 415. 
/ 1 

\ 
121- (1948) 4 D.L.R. 673. 

-- -
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. ) , 122. (1932) A~C. 113. 

John East ., e restricted'the 123. (1932) A.e. 113, at p. 119. However, the 
BOOpe of ~hese two decieions. 

124. 

125· 

(193~) A.C. 415, at p. 426. li' 

) 

1 i 
(1967 A.e. 259. Al though the deoisions of the: ,Prirr.r eounoil are 
no longer authoritative in Caœda., they Oarr:! substantial weight. 
Canadian oourtl'Alltert refer to British deoisions in support of their 
a.r~ts and judgements.· 

1 

1~6. Ibid., p. 287-.288. 

'1. Ibid., p. 291 • 

128-. 

129· 

1)0. 

1)1. 

• R. Lede.rman, "The Independance of the Judictarr', 
7 and~1139, at p. 1172. 

(19S6)' 34 C.B.R. 

1 
Ibid"\, st p". 1174. 

\ 
/ 

, \ 
(1899) ~ c.s. 504. . ( 

(1968) 6?~D:L. 2d) 694/.t p. 702. 

1)2. R. ex. rel. Davie. v. ~Mo~.~~!U.!~~ion~~Co~.~L~. (19)o)lD.L.R. 621, 
. At p. 624, per Barvey, C.J .1.. 

1)). (195) 2 S.CR. 18,., at p. 38. 

_ 1)4. In 9l1,b,o Telepholl! v. ?he Bell '1'!l!Rhon! Co. .t' al (1972) S C .R. 182, 
Pigeon, J'!i etate4 at p. 191-192 •. "In DO; oue bu' woh a p ion' 
(the prl:va-ç1ve olau.,.) been oone14.re4 &8 4.~iviJlg a Super10 Court 

! 

~t th. ~urie4iot1on ta, hea,af'a 0&8. in whioh the cri.nt ot tht PrUclio­
tton ot & board or the .tteote ot !te 4eoido1'l8 18 in ~estioA! On the 
oontrary, 81,Ioh prov1II1ons have a.lv&ye been OOD8true4 as pre.. to 
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the Superior Courts the jurisdiction to detel,"lIline the scope of the 
authority of the board that' made the decision and tbis detemnation 
bas' a1';'ay8 been made on the meri te" • 

135. (1670) 86 E.R. 47, at p. 47-48. 

136: (1911) K.B. 10, st p. 423. 
\ 

1:37. (1969) 2 W.L.R. 163, at,p. 169. I>breover, the rule of law has been 
further pre>tected vhen the British Pa,plia:Jnent recent1y enaoted a 
statute,- Tribunale and Enquiries Act 1(1971), s. 14, prOViiiirig'that ,-' ----- ---­
any ,provision in an:y a.ct paseed bef'ore August 19,8, whioh exoludes 

l' 8.l\Y of' the powers of' the Il~ Court (a Superior Court), does not have 
the effeot BO as to prevent that court from exercising i ta povera of -
judicial ~ev:iew. As a resul t of the FraIIlœ Comm.i ttee, Report recomman­
dation, Parliament bas besides refra.ined t'rom inoluding auch provisions 

\ 

1 in ete. tutes Binee 1958. 
~ \ 

'lbe remova.l of privative clauses bas permi~ted British courts to review 
a:l1 administrative action, whether illega.l within or in exoess of its 
jurisdiction.. Consequently, the :rule of law in Great Britain has pre-. 
senred its essentia.l cha:œcteristios over ~ period of seven oenturies 
and 1nd.ividual aooess to a court of' law to test a.l~eged administrative 
illegality bas been gua.rant d by legislative enao;tment. 

5:imj) a.r !deve10pments have oc ilÎ Ca.nada in the faderaI jurisdiotiÔ»,. 
:Dy the enactment of the Fed al Court Act, S.C. 1970-1, c. l, the faderaI 
Psrl1ament bas impli.ed that privati.ve olauses sball henoef9,rth be elimi­
nated. Seotion 28 of th t introduced a. novel method of judi.cial 
~v1ew apart t'rom the prerogative YritSie application to reviw ie 
the tom of proceeding orea.ted to raview t eral. administrative action 
by the Federal Court of Appea1. Seotion 2 has pe1'Dl1tted that court 
to reviewand slet uide a deoision or 0 r ~e by a f;era1 etatuto:ry . 
~ if 1t erred in 1aw, whether or not e error appé&1'S on the face of 
the rec~" Thie provision has prOduoed tlie samel effeot, as the British 
legislation, as that court oa.n review &1:V' ~1nistrat1ve illega.lity, . 
aven illega.lity with1n jurisdiotion. 

'lbe Quebeo,1egislatun, however, haB DOt 1ïbougbt f,it tO P8;S8 similar '_ / 
legislation guaranteeing the review f1lllOtlon of Quebeo Superior Courte. 

! 
1)8 • Gerald E. Le Dain, op. oit. note 8, at p. 827. 
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CHAPTER II - mE COURTS AS PROTroTORS OF THE PUBLIC IN Q.UEBEC 

'lhe individual aggrieved by an administz,tive decieion may opt for 

assistance aIld eeek rectification of prejudice in the judicial arena. In 
""-

arder ta avail himself of this recourt;le, however, his complaint must be one' 

witp. wnich thè courts can appropriately be sei~ed; there must be a justiciable 

matter in issue, that is, 'soma administrative exaess or illegality muet have 

been cOJJDIlitte,d, and it must be sufficiently flagrant to warra:J.t ..judiolal 

interference. Moreover, it muet fall within a narrow range of Jl!S.ttérs whiah 

the courte havé- declared to be within the SCORe of tbeir eupervisory competence. 

If the complaint fulfills these requirements, the individual, prior to the 

insti tution of the action, must decide whether the matter of which hé complains 

is of suificient importance ta justif'y the involvem.ent not only of hie tinte 

but aleo of his financial resources which would be required_ to J~~e the matter 

through ~ti1 the final judgement. When jh1s decision ha~ been reachéd in the 

" -----------------affirmative, the cOII!P1a.in.azn-must then ehoose the proper jUdicial remedy vith 
r .___------- 1" , 

which to -ins-t:ftUte the action in orde:f. tba.t the judiciary may be seized of the 
--------------- - <, ----- matter. '!hie is the crucial choiee, for the adoption of th wrong l1emedy hae 

at tiJDes led to the dism.iss~l ~~~~noWitlist8mfi~' he ease vi th 
, , 

1dlieh the declaration institutillg the action ean in most e 

amendèd. (1) 
1 

~is chapter begins by an examination of ,the various procedural reoourses 

open ta the indivi4ua.l seeking ta impugn an administrative action~ ~e advan­

tages and disadvantages of each are eonsidered, and [their objects ar~ oompared. 
, , 

'lhen, the substantive aspeots of administrative !av, that is, the type of 

oonfliots that oppose the indiv14ual against the adm1nistration!..,hiCh thÉf 

judiciary is competent to rasoi ve, and the extent to Wb1ch the pavere of 

adm:f nistrative authori tas cm ,be oontrolled, are .,,-smi ne4. Finally, certain 

other- draYba.olœ particula.:rly oharaoteristio of the iegal arena are considered. 

''1rnQCEDURAL @px;'l'S (JI JUDICUL BEV:œi' 1 
1. \ 1be Action ~ Damages. 'lb. Liabl11tx ;t Publio Offioials. 

~ r1.gt\taJ of ,1Ddivi4u&ls in Quebeo are Pl'Otected in part b7 the right 

to 8Zl action' in ~. againet ~, whetbèr privat. oitizen or public 

offic?er, éo Cau •• , ctaalaBe to aother by'lit. Jlesligenoe or tault. 1b~ publio 

, 

1 

1 
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1 
agent must act vi thin the limits of legality, that ie 1 he must justify his , 
a.ctivity in the law or in the regulationa made pursuant ta statutes. If il 

he ca~ses damage while acting beyond the exerciee of his functions or by 

abusil1g the povers conferred. on him, he CM be held persona.lly Üable for 

d.amages caused, and the extent of faul t and damagee, as weIl as the compensa.-
- - ~ 

tion, ie determined br articl~ 10.53 and following of the Civil Code of the 

Province of Quebec. ''Within /the ambit of article 1053 comes a.lso the general 

rule and a very important one, that an ac;t of a ~ublic of{icer excèeding his 

powere, or a faul ty a.ct vi thin hie powere, orea t~a â 1 1.a.b ili ty to repair the 

oonsequent damage". (2) 

~e celebrated case of Ronoarelli v. Duplessis-(3) illustrates this . -
principle. Premier Duplessis ordered Mr. Arohambault 1 the head Qf the Quebec 

Liquor conunisâion to revoke Mr. Roncarellifs liquor licence because of his 1 

8.aeietà.nce to members of the Jehovah's Witnesses. In _a press statement (4)! 
the Premier assumed the responsibility for the ca.ncella.tion, sp action vhich 

vas intended to punish Mr. Roncarelli and to terminate ra activities on 

behalf of that religious society. _ . 1-

'!he restaurant w1ch ~. o~ by \rr. Roncarelli had been continuously 

licen.ced for the sale ,of liquor fo'1; 34 years. '!hen, in 1946, that licenoe 

was reVoked, and i t vas decla.red by thr Premier and echoed by the Commission 

that Mr.( Roncarell.i was "forever" barr."ed f~m receiving 'another. Without the 

permit, the restaurant soon lost its clientele' and eventually the doore were 

closed1 Mr. Ronoarelli sue~ Mr. Duplessis in his personal capacity for 

'118,741.00 in ~amages for ha:ving, without legal justification 'and by his 

fault, gone beypnd tbe~l1m1ts of bis povera. (.5) It was alleged that his 
--~ .--- --

action/ cou+ci IlOt be justified by ~ 1_ or regulation, am thàt the Premier 
( - . . -

had employed hie position to arbi~rarily order the revooation of the liquor 

licence. 

'!he Supreme Court oE C&1lSda, by a major! ty, fOUJld th&t Mr. Bonoarelli t s 

abt10n should 8U~ceed. Band, J., i stated that "the sot of the respondent 1 
through the ~trumentality of the COJIIIIl1ss1on ••• was ~ gros. abuse of 11ega1 

1 

powers espresely intended to pun1sh him for an act 'Itbolly, irrelevant to the 

statute ••• Whatever mq be the 1DIaunity of the COlllD1i.a.~ion or its ~ere f1'OJll ,'---- ~ , 

&11 action for damages, there 18 nont in the re.pondent. Ret1lU Un4er.DO duty 
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in relation to the appellant and his act vas an intrusion upon the 1'unctions 

01' a statutory body. ~e injury dona by hiln vas a. 1'ault engaging lia.bility 

. .• under article 1053 of the Civil Code. 1ha. t, in t:pe presence 01' expand-

ing arlministrative regulation 01' economic activity, such a step and its 

consequences are to be su.ffered by, the victiln vithout ~ecourse or remedy, tha.t 

an administration a.ccording to !av- is to be supereeded by action dictated by rg 
and a.ccording to the arbitrary likes, dislikes and irrelevant purposes 01'( , 

" J 
public o1'ficers actiIlg beyoDd tbeir du'ty, would signalize the beginning 01' ' 

the disintegration of the rule of lav as a t~amenta.l poatula.te 01' our 

constitutional structure". (6) AccOrdingly, the court allowed the appeal 

an:l Mr. Roncarelli vas awarded the wholly inadequate sum 01' f.33,123.53 vith' 

intereet and C9~ts for the prejudice he =~ered. 
Although it ia possible, as vas illustrated by tbis judgement, to Bue a 

o 

public of1'1.cer who causes damage by acting ln bad fait? or by abusing the 

povera conferred upon him (7), it is upon the person prejudiced by such action 

that ~he burden lies ot making i t appear that a virtual abuse of power ~~ 
, , 

been ooDllli tted. 1he plaintif1', in legal proceediIlgs of this type bas the 

difficul t tasJc of adduoiDg some evidenee ta destroy the presumption 01' good 

fai th in article 2202 C.C. ~1e onus ie a heavy one to dis charge , for as in 

all prooe.edinge undertaken to contest admirdetrative actions, the injured 
. . 

party" is often faoed IlOt only vith the impossibUity of requirillg that au tho-

rities give reuons for the1r decisionsl
' (8), but also of seouring the produc-

! 
tion ot- d~ments and of oo~elliJ:Jg wi tness.~ ta ,wear in oourt.

u 
The~efore, 

sine. few pub,lic of1'iaers are as aocrmo4a.tiIJg as J.rr~ Duplessis vas in openly 

avovitlg the ressons for his actions f 1 t mq be 1'utUe to sue an official for '" 

the' damage he bas caused. Besides, mo11) f'requentl)" than not the official who 

tl.s sued would rarely bave 8ll1'ficien.t aesets ta sat1st)" & judgeJDent avarding 

damages. 
1 • 

111e suit of an individual against a SO,., .. -.nt bocly or o1'fic1&1 whose 

1 

1 

> , \ 

action he disputes 1.8 likely ta be 4oome4 to iailure 1.t sutfio1ent ma'terial --~ 

~ DDt made âva!U.ble upon Vh~h an> action oan be based. - ~e riBht te compel 

vitMs •• s to dualose 1nf01'lllat~ and to foroe the produotion of' doouments by 

. v1rtl2e !Ji &ri1ole 30~ 03.. 18 far from abeolute;, hovever. ?ll&t art~le can 

.' 

1 

o , 
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exempt public officere from testitying in a jUdicial inquiry' if Jlin the 

opinion of the ministe! or deputy-ministe, to whom the witness 18 a.nswer­

able. •• the disclosure would be Ilcontrary to public order"; Al though the 

judge bas some cÙscre~he matter, it is obvious ihat an ad~rse 
deciaion on the part of the la~~the burden of establishing 

illega1ity and a.ctionable d8.lJla8es difficult if ~s.ei..ble for the pla.in-
~-

t~ff to discharge. And, i t is common ground tha t although the courts posaess 

the power to we~ the conflicting interésts in issue, the public interest 

and the ~sts of justice, and to overrule a minister~l objection, only 

in _exceptional circumsta.nces will they exercise their power to order w~tnesBee 

to testify and to producec the required documents. (9) Accord1ngly, the liti­

gant can never be aaeured of the oqurt l a stand on the matter, notwithstanding 

i ta importance to \ the success of the action. . 

The action in-d~a suffers fromfurther drawbacks. ~e individual 

insti tuting such a suit against public offioials must overoome a va.rlety of 

immuni ties and privileges with respect toi the extent of their 1 i,lities. , 

Due to the special nature of their funotione, the state b.a.s impos special 

~prerequisite procedures before admitting-a reco~rse against var ous oategor~es 
'Of civil servants. For exampIe, recouree against public servan a applying the 

f 

Liquor Lioe~e Act (10), by seQtion 14, must be initiated flwithin six ntha 

of the date ofl the damages". '!he Liquor 130ard Act (11) provides th8t au tho­

rization from the Chief Justioe ot tpe Province is neoessary to eue a oommis­

sioner applying the Act. Suoh prooeduml requirements, oontaine4 in num.eroue 
1 

other sta~tes 81118.D8.ting from ~ebec legislature, restriot the right -of 

the private indivi4ûa.l trom ~titutiD8 1~gal prooeéding for :damages oaused 

toth~. , 

Mo~eoverf otficers\ ot the QJlebee government and adminis'tration bave br 
1aw been granted certain' 1,mmunities trom suit. Membexs,of the National Aseembly . 
passess an abeolute privilege, and oannot be sued for 'damages eaused in their 

official oapaeity iri. the legislature ~12) •. Like ~ud.ges ~f the superior courts, 

justioes ot the pe{iC&' and other inf'erior court judges are l'lOt responsible tor 

acte dcme br viriue of an unoonstitutioml law (1;3). !lbe latter and o~1s­
si.oDers 1PPQinted pursuant ta the Investigation ComIa1.e"ioDers .&ct (14) have 

the SaDIe i,..,mity se a Super1.or Courl /ju4ge, tbât is, 8Z1 ab801ute iJamlmity 
~ \ -

1 
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from suit for damages caused in their official capa.ci ty. ihe same applies 

to offioera appointed by virtue of the Workmen's Compensati~n Act (15). 

,Otherwiee, public eerv.ante vho act in a qu~i~judicia1 or judioial 
, , 

capa.city possees an iIlmunity that ÎB limited to official acta done "in 

good !aithll in the exercise of their functions. (16) In auch a case, if 

the plaintiff institutes an action seeking the annu1ment of the a.ot as vell 

as dal)lagee fram the wrongdoer, he vill BUcceed only in the former. In 

Hlookoff v. City of Vancouver, H' vas at'firmed-.lIthe authoritiea make ït olear 

that a person ~erei~ing a j'Ud:i,cial or quasi-judicial power ia not~ in the 

abeence o~n-~r ~~_c~1liable to ~ civil action at the euit 

of a person a.ggrimd by bis dec1eiOn". In thia case, a lioence inspeotor, 

a.cthlg jooicially, --r-efueed to give the pla.1nt11'f an opportunity to be heard, 

and as ie usually the ~~~lv'ing breachee of the rulea of 

natural justice, the suspension of the Ucence vas declared nun and void. 

lIowever, becauee neitber fraud, collusion--nor malice vas proved on the balance --..- . 

of probabilities, the court concluded tbat the off1cer vas mt liable for the 

damages that vere oaused beoause ha -hàd -acj;ed honestly and in good faith, even 

if he ha4 acte<! wrong1Y. (17) 

A further M-rrier to ,be overcomè~~ __ an indiviflual seeking to reotify an 

injustice in the courts !e article ioo C.p~~ratee to protect 
" 1 C" ... 

Crown officials and exonerate t~em. frOln--ciy!l responsibility in certain cases. 

,It le a Privative clause of sort~~)rurporting-'tè~~!mit,a.nd e'Ven bar the'euper­

vieory power of the courts ov~ publtc authoritiee. Binee, however, this 

article répla.ced the former articleal 87( a) ~ 88 C.P., the latter of vhich 

wa.s clearly delimited by authoritative jurisprudence, it can be argued that 

the' scope of article 100 18 to be oont'ined to the jur14ica.1 construotion 
placed upon i ts predecessor. In bath Chaput v. Boms.1n and A.G _ 9pebeo (18) 

and Boncarelli v. D\J1hess1s (19) the public ofticia1s wose a.ctions vere 

a.tta.cked souBbt 1;0 8'\1'8.i+ themselves of the proteoti.on otfered by the one 

month tB ZlOt~e of a.ction as requ1red by article -88' C.P. In both judgements, 
.-' the Suprème Court found that the article d1d-not atford 8QY protection for 

illegal activities, sinee 1t 001114 never be a substantive detezwe to a delipi 
-.-r--

am oould not rel~ the ~ers from liability UD4er a.rticle 1053 of the 
f -

Civil Code. Artiol~ 88 C.P _, ft WB he14, VU avaUable only if the publio 

## 

! 
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'officers ha.d acted in good- fa1th àn4 in the performance of their duties, 
1 

that vas DOt the case vith the ofticers involved. It ma;r be presumed, 

<' ac rd:i.tlgly, and the courts are Illely to so interpret on the 'Oasis of their 
" 

previous decisions, that by 1I0rdiDg article 100 as enacted, it VB8 the in-

tention of the legislature to preclude pUblic officials t'rom acting in IIb~ 

faith tl and from exceedillg their lavi'ul authority vith impunity. Hovever, 

eince bad' faith must be established, this article may y~t operate as a bar 
, . 

to succesSful litiBation if that essential. ingredient is DOt proved ta the 

satisfaction of the judge .. (20) 
\ l, \ 

1 a) Vicarious Liability of the Crovn ' 

'In addition tO~Obeta.cleS that must be overc~ by the inlividual 

COai1e~~ an. action in damages for prè~ice cause<! to. hw by a.dmiilistrati-ve 
: l, . 1. 

action, ultima.te vic'toq mi8ht be thllarted by the final:lcial circumstances of 

the d~t'endant. An allard for damages cazmot be recouped t'rom an iD80ivent 

debto~. For tbis reaeon~ illdividuals aggrieved by the action of govel".OllleIlt , ,,",~., 

o!ficials •. have attempted, by analogy to the' la.v rela.tillg to-- the vicarious 

l~bb.ity of employers for the acte of their em.ployees, to sue the official 

as ah ~t or servant of the-Crovn, thereby making the Crovn vicariously 

~ra.ble for the wrong ca.used by' the f servant. , 

.; In sa far as the 'brovn is subjéCt ta the Civil Code concem~ J;bQ. J 

reJonsibllity o! the master for the !a:ult committed by bis employees by 

a.rticle 1054(7), certa.in. neoessar.r elements muet exist to entail v1carioue 
l , 

liabil1ty.. ~e plaintif! must have 1ncurred dalDages; the master-eervant 

re~t1onshiP must exist beween the Crovn and 1be ~~ee, there must ha.:ve 

~ fau1t on the part ot the latter which caused damage; and tbat fault must 

. baf been comi tted br the employee whUe acting If in the exercise of his 

t tions". 1he combitlation and presence of the.,e elaDents reJJ4er the Crovn 

l le. OU) 1 
b a.ggr1eved iÜdividual caA he preclu4ed troll baviDg recourse W the~ , 

'QoI.·~UUD l1ahUity of the Crown, einoe"-llOt every emp1cyee o! the etate can . 
b~ 1c1fted to De 11:1 a 1II88ter-servant relation vith it. ahe question of 

Who lie a oivil 8enan1i bu ,been the 1.8811e in l1UJD8ro~ actione. (22) Tt bs.é 
1 bee2l4e~. that f.here can be v1cariOus 11abil1ty only ~ the 1II88ter -

\ ;:.~ , 
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can tell his servant not only wbat to do but haw ta do it. For ex.ample,~ ~-. ' 

no BUch relationebip exists between the Cl'Own and judges. liofle edsts 'vith , , 

police officers who. have ~ceived DO specifie orders tram superiors but are 

sfm.ply carrying ou~ the provisions of the Crminal Code. (2:3) Sueh a foeSUl t 
is disadvantageaus both for the plamtiff' f who vould probably be precluded 

from recuperating ~es by reason of the finanoial ,ciroumstallces' of the 

de~~t~f as well as for the official Binoe be would lare the fiDancial 

_ protection engendered when the reparation of damages caused ,is charged ta 

the public treasury. 

Once the çrown lB held to be vicariouely liable by reason\ of a deter­

m:i.na.tion that the Offif1al vas an employee, no distinction can be made between 

the fa.ult of the state and the personal fault of the agent. The faul t of, one 

doee DOt exclude the fault of the other. Consequently", the civil servant 

pérsonally and the Crown as employer becomè parties in the suit undertaken 

by the victim of the damages (24), and the' latter, if BUccessf'ul, is compen-
d • t -". 

Bated for the damages ~ed. (2,) . -

Vicarious liability of the Crown serves as an excellent m.ea.ns of eeouring . '~(\ 

administrative lega.1ity, for if the CroW'n must compensate the victim of the 
, 

fault, it csn thereupon institute a recursory action or an action :Ui d.ama.ges 
; -

aga.inst #1e official at fau! t. (26) Penal ~8JlCtions cau fu~thermore be 

levied against the officer (~)- or disciplinary action caa be taken vi thin 

the civil. service. These remedi~ undoubtedly act as a coll8traint agaill8t 

a.dm1nistrative excesses, alld thus provide a necesBary pre11miDàry protection 

for the sdministered. Yet, the JlUIIIe1"OUS qualifications thst exist vith 

respect to an action m damages in the cpUl'lts aga1nst the iDtividual o1'ficial 

and aga.1nst the Crovn as employer render eUçh an aoUan 1'ra.ugbt vith uncer-

ta1nties. \ 
bl :a, L1ability of the Crovn. 1 

" r-

2he new Code 01' Civil Prooe4u.re haB eubjected tbe ~~ ta the ruus of· 

articles 1053 s.n4 1054(1) of the Civil Code 'for damages caused br its ovn ' 

t'ault. 1herefore, the Crovn in r1ght of Quebec may bave ta suver for 

dallages vhich/tt oaueed penonal.ly SB vell u damages vh1ch vere ~Bed by 
the autoDomous t'ault 01-\ thitJg, vbich it bas UDder its guard. b state, lilœ 

, " r 
1 

\" 

1 
1· 
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i~ , 

.very other p.raon, hQ~ th. obligation to aot with p~d.noe ~ dilig.noe 
~ith resard to third papties. Tho l1ability of th. Crown 18 b~.d on fatilt, 
,~ fault OM be ,1mputed if it 40,'f) no t Aot in a.ooordanoe wi th the law. 

"Publia authoriti.tJ (inoluding the Crown) may do nothing but What th.y al" 

a.uthorbed tt.> do by Dome rule of oOlIIIIIOn law or atatute". (28) The 111egal- / 

1ty of the tlOt~~~omeD the fault ongend.ring liab111ty. Th.r.tore, if damag.O 

a.re O/J,UD.d., the 1~tvidual llal1 Il, rtoouro. not only to haV. th. aot annulle4, 
, ' 

, but /llno" to reo.ive oomperwat1on. (29) 

On th, oth.r ha.nd, Wh.re ~ agent of th. Crown h&ct a di.oret1on by law 

ta Mt, th. omioBion to 40 tlO, ev.tn if dlUllag.a.bl. do •• net mtail liability. 

Mortav.r, d/llJl.a8'. oan b. oauI.4 by a.otioM &utbor1zed by law and th. juot .x­

oro1ne of pow.ro oonferr.d (by 1&W, Wh10h oaUB" d~., do •• nOt oonati tut~ 
fu.ult. In num.roue o&".a, U!. a4d1tion, th. liab1Uty ot the Crown ha" bo.n - , . 
oOlJl.plotoly oxolud.--4 '., rOI' iZUJtano." the Crovn i. not re.pon.1bl. lor dam.!I6' 
to ahook-a.baorb.r" of oarn un4er th. H1Bh~&1 Ood •• ('0) Dy' virtu. ot I.otion 

97, th. MiniDt.r of HOMO 18 i210t :"poJllibl. \rh.n ... oontraotor ~". b •• n giv.n 
Il oontr&Ot ~ build fi road, or When woZ'k il, dont on .. 1'014 aM 10 • ., or (u,,miz'11:t .. 
tion of priwto prC?p.~t1 .MU". 'lb. Publio Wor1cl AGt (31) 4In4 oth.%' .tttut." 

oontt.t.in aimila.r provàiou. 'lb ... oODl14.ra~ionl oan pr.o1ud. indivi4ualo 

tram h&~ any &tuao.aa br 1nIJtitutq aotioJUI .,ainat th. Orown in th. oourto. 
"t 

T,b •• tat. na. not onlr &4min1.tratii. but al.o 1.,i'lativ. tunotioAi. 
Whil. th. lorbl.tur. lM. i t. IT.embtrl oa.nnot b. h.M r.,pon.ibl. for dUlIe' 

, ' • ' - d. 1 
oa".,.4 br th. law. jhat are .naott4 "2), th. pow.r of l'.platiOn plIlhcl', ta 

\'&zoiou. 44min1tt".at1v ... u~o%'itit. ,OUi b. qh&ll.n,.d and h.14 ultra viril by 

th. Clourt.. 'lb" &4optiOn ot ft,ul&tlonl br mun:l.oipal oounoillol'I when the •• 
, ' 

r.gulaUonn ha.,e uo •• deel th. pow'l" ,oont.n.ct by .tatut., 10%' exupl.; bu , . , 

, b.G aot1onc&blt, (,,) In ,.u%'.l, th. 1'IJ!IÎ4Y lDO.t appropriat. to qiJuh ultl'& 
~ ~J 0 

rir.à ftlU-laUODI An4 by-law. il th. action in n~~lity p:,ov1d_td b;y ,rtiol. ,33 
_~ .P. Al bUlb auoh an 10 ticm _ b. ~o1ntd 'Ii th an &Ction in 4 ...... , ,bl4 , 
faUh,lIlU.t ·b, pr •• et ta ,ouoo •• ct in .th. latt.".. ' ,. bu b •• n Mnt1oDt4 «bov., 

, " , , 
1 .. n , 

,> bu fAi th iG 4Utioult t,o pzroye 1114 th. DIt.,.%', 'UGO.,' rat. ol .uoh acUon. 
i. IUthority tOI' tilt. u,~ri~, , 

. " 

, " 
'--
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2 • ,zupICl& REYIlLW AlW !TS PROOEEDI'(}St , 

.) lb' rOOPtive Wv. t@. 

~t ind1vidual Who 18 a.egriéved bY,60vftr!1lrullntal action rarely uDder 

takee 1'80.1 proo"dingo w1th the t80le objeot obta1~1ng damages for 

hQ.t'lD. oauoed to him. Ma.,t oompla1nto dealing 

oeptible of bting reoolved by III~UJ,nO of an. aot in~&II'la6"8, unl •• {of oour •• , 

the oOll1pla1.na.nt OlUl prove bd '~1 th tantamount ~"'JliVll:lt to malio. _ 18 able 
to overoomo th. numerouD other obstaolee. in vay ot a suoo.e.t'ul dam.aBe 

Duit ll4rawt the governrnent and 1ts ott1o~18. Rather, by ,et1tionil'l8 the 

judioiary for &DDlotanoe, he endeavoure molt ly ta el1miMte th. 
prejudioe ocwaed to Mm, e1ther by having some- trative action quuhe,d / 

. / 

or d.eolarod. null lU34 ot DO, ett.ot, or by the wro21l4oer to 'pertorm 
hiD Bta-tutOry duty. looor41l1Bl;y:,~ by r •• orting leBa.l prooe.ding" he / in-

'\'Ok." th. jud1oary'B inh.rent pow.r of lup.ni. over th. lov~ntal , 
bur.a.uorliOY· , // 

~ / 

Artiole " of th. Cod. of Civil P;ooo.dur. upon Wh10h ruts 
th. 'juriBdiotiOn of th. aup.rior court to r.vi.w a+WIOI,H.~llItrativ. action. If~-

the arrumtn't prelent.d abov. ie oomot, thia Pover ot th. , 
-

" IUperior oourt i. an inh.rent power that n .......... ..,."._ (.loll.f.~e2:'&tlon and article " 

C~p _ .. i. but th. oodit_1oatlon 01 t~t '. It i. r .... on ot that artiole. 

"lzoept1ng ·th. C~rt of App •• l, the within jur1t41ot1on ot th. 

Ltgi.1&ture ot ~beo, an4 b041.~<01:Ltio &ne! 00 t. vi-thin the Provinc. 

ar.' .;abj.ot to th. f.uperint ~ ~M r.t01'll11nc 0.1 th. Superior Court" ,fi 

" that th •• u~ior ~o~rtl v. rniew.4 1nt.rior .. ~ th. wtano. 01 

&8'po1evtd member. )!J • publ,io ~ U&JlI ot th. ~oe4ural writ. aM 
. ·-other rtJlt4i •• .t thdr di.po.al t:' 

'\~~--

~t .. ;"'f.. ... // (',.--'- \ ,l;t~ .. . " ." 
, ~ . Ki.tor1oallr, th. o()Uzoi, have tz.roit.4 ..,n •• ;LrJ power- ot wpe:v1.ion ove%' 
int~r tribunal" by U&nI of th. prtro,ativ. , 'lbt nit. ot "o.rtiorari" 

" ~ "p%'Oh~bi tion" hav. b.en jo1nt4 ~to .. 11~1. ot prooe4ur. t.rue! 
/ " IWO ail ion" by art101. 846 ot the Dew 'Ooü ot '",ooe4u" ••. ~ ·A.rtiot.. 846 

----1Mb1 •• th. wPtrtor oouri, at the 4ttwd ot li"'1.~~'- tô l't'VOU b.foJ" juqe.. , 

lleht 1 ou. pen4iJJ1 betol" .. GouM tubj.ot to it. / M4 Nfoa1.nl 

JIOWt1' or ~ .... ~"21t ab.My l'tft4e:rt4, bY oourt,; ~ tb~to~l,OW1q 

" 
\ ,- - ---=---~-- , ... ", 
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oaBee J 1. When there ie wallt' or exoe8fJ of jur1edictionJ 2. When the 
.naotment upon vhion the proceed1ngs have been bue4 or the judgem.nt 
rendered 10 null or of no et't'~ot. ~. When the p.rooeedings art afteot~ 

, 1 

by some gross irregula.rity, a:nd th.re 18 reaBon to beUeve that juetioe 

hae not been, and will not b. dOM (34)J 4. \iben there hu be.n a v1olation 
o 0 ' 

of the l&w or an abuae of author1 ty amount1ng to fraud or ot &!Juoh a nature 
ae ta oauae a flagrant injustioe. However, in the oa880 prov14ed in l>ara­

graphe 2, ) and 4 above, the remody U •• on1)' if, in~~ti..u~..,. cao., 
the judSements trt the court .. bed wi th the prooee4 not t8Û8oeptible 
ot' appeal. 138,ides thi" drawback, beoau"e evooat1on i8 idenUoal to the 
two write 1t r.pl&O~d (3S), 1t autters from the s&me d.teote, thuG making 
it an tin.,u1ta.ble proo.ec11ng by Whloh to review adm1n1etrative aotion in 

1 

, oertain oirOUJDlJta.noes. 

On the author1ty of l.ut. v. Tb! RoYal Iytitut10n Rpr the Advanoe-
\ , 

S9 

ment ot Lornins, (,6') the preropt1ve 1t1'1-~8 _~!. oertior&ri and prohib1 tion 
and tht:refore evooa/tion will lie onl)" aga,inat a tribunal that 18 •• tabliah.d 
by altatut.. Moreover, th1. writ will li. onl)" to quaeh proo •• difl88, aot", or 
ord.rll of admJJ1utr&tive bod~., exeroiniz1B judioial or qutUti-judio1al tune­
tionD. Â purel)" &Ilminlltra.1Uve aot i.,no1-__ uoeptibl. ot revitw by ,.voc&t1o~ 

/- / ' 

In Cu.". v. lUl1,ton (37), iutlan, .1., &tl'11'1D1d th&t "th. mini,t.,r', tunotion 
, / 

Vat a4miniltrative u4 not jU4loial 01' quui-jUd1c1&l an4 hi~/4eoil1ona al" 
thnetor. IlOt J'evi.able br ontiorari." 'In Ville 4. §i-L'6Mr4 v. La. Oqmm1l-, ' r ~ 

'W pm1.9i we 4. 'Pl.!4bep .t MiD', (38) "th. oourt ttlt" it •• lt bou~ by 'm. 
Supr .... ' Oourt 0 ... ot iIW: v. Ltf~.W' ("9), &Zl4 c~.quentl)" l'el'wt4 ta ,illU' 
evoo&tian beo.ft the ,OOllllJli •• 1on w&. on~)" bo14i_/1,n inqu11')", vhioh ~'_. 
pUr.l)" a4m1niltrarve tunotion.' , ;"'-

li In oompa,r1nl th. preropUve writ ot oertier&ri, gr evooation al 1t ia 
DOW o.,llt4 in 0.l.b.o, to the cleolar&torr &otton, 1).'1. Warren en'Wlf1'&wd th. 

4i.l4wntlle. ot the former, "In an application for o.rtiorari, th. plain. 
tUt mq not aJk for oth.l' reliet, ,xuine toz: duoove17, reque.t A deoi,ion 
on the merit., FOo .. d in ~ ~ •• Ilter .ix montb., r.que.t the quuh-

iZII of 'a 4t~i.ion ot .... tio tri'bun&l, Foo .. 4 unle.. the el'l'Or ot law 1 

app_r. cm il. t&O~i / th. "om, or proo •• 4 1.f tb'-adldD~t1'&t1'; • .,.nor / 
:1.1 ~U tG H?l..ÛllIIIl .d.inl.._Uve t_tioaÎ •• (40) ~to .. ,,~ 

/ ) 

/ - , .. ,1. 
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primary disadyantages of the pr.rog\tive wri te and evooation art th. t.ohni­

oal 11m.itat1oDB to Whioh 1t '18 8ubj.ot.d. (41) On the other band, perhap8 

th.ir gr.ateet advan,tage li.o in the fact tbat suite oommeno~ by .vooation 
j 

"must bè heard and deo ided by prefereno." by virtu. of artiole 8:35 C.P. Any 

1 appl1oa.n~ ".eking r.lief f~ -=:8nY a4miniet~!Ltiv. a:b~o. b;y waYnf /~roo~.d .. 
irIg oonoider.d to be an or~ina.ry action has to talc. hie pIao. l1I.f the 

multitude Of(,other oivil ,11tigant" await1218 th#ir day in .7 t. r 1 

'lll. prerogative wri t of m.andamuo hae. b.~n OOdif~ ~ Queb.o in a.rtiole 
844 C,P., "~p.roon int.r.àted may apply to the court to obtain an order , /' 

oomma.n4i%l8 .a. person to ~rtorm a dut)' or Sn aot. whioh i8 not of a pur.ly pri-

vat. nature, 'more partioularly ... '" 1Itben a publio ottioer ••• a publiO body or 
,: -r 

0. oourt 8ub3eot to tbe AtUperinttn4izlg aM reto~ Power of the SUperior Court, 

omit", -ntgleota or r.tU!'.8 to p.rt'orm a 4uty b.lon«1ne' to ouoh offioe, or an 
" . 

aot whioh by law be ,18 b~ to ptl'fo~ ••• ". d. ~;tb;apt1y d.limit.d t~e 
.oopt of mandam:u8 l "M'&2l4amu. lie. to .. our. th. Iperformanoe of a publiol dut Y , 

:lii ~th. p.rto~. ot'whioh th. appliolf~_h&a a euttioitZlt legal int.r.ot. 

The appl1cant mu.et ehow that he bu 4alMed performance 01' the dut)" W that 

pert'ol'lDClO' haD b.en r.tu.ed 1ty the -.uthori ty obU.ge4 to 4110h&rge 1 t, l t 1" 
primarily a dieor.t102'J&l'Y remedy', aM. th, ôourt will d.olint to award it if' 

MOther 11B'&1 reme4;y i. e/lU&11y benetioial, oonvenient 1Ln4 .t'f.otive". (42) 
1 

Morewu, the Supremt Court 4.01414 in L. v. 119M' BI Chai (43) th&t IIIIU24luI2ut 

w111 not 11. &g&wt the Crown b.O&u.. th. court. 40 1'IOt ia.u. ooJDlll&D4e .ta 1 t • 

In ht OU" it wu h.14 that JUn4uau. i. &V&il&bl. apinat an ottioer acting 
6 ' 

IlOt u .... rvantr and &nIv.rab1. only te th. Orovn, but .ol.ly u an offio.r 

4'.i6n&t.4' br "tatute ~ tull!ll • p&l"t1oular &ct, B.oau •• th. ottio.r retu •• d 

to tXUl1nt 1 tht plaintif!" app11oatlon tOI' &4mi",ion inte Oana4& &JJd dnoe' 

thtr. wu no r1&ht ot app.al to bia'ber autborlt1 •• , th. oourt "1.ert.4 that 

"th. ~. OO~itnt, benetiôU,l ln4 .tt.otive mod. ot recS%"-'.f- J,. ~"W&y of" 

mIMIIN', al t~r. i~ ~ other 1 .... 1 ,p.Ottio rtU4y for .~r01ne t~. "WU­

oan~. rttnt ta Il b'A~inB ~tto%'t ,the bl'! ~ th. Hini.t.~", (44) > 

, MuJ4Imu. il BtMr.lly invoW vhen an a4m1niatrat1ve body taila or 

Htu ••• te rtn4er 1 de01lion or pertom III aot th&t i" r.quirtcS by .tltut •• (45) 
Il no 4~or.t1on te aot bu be.n oonterrt4 upon it, then m'n4'.'8 oan i •• u. 
te ordu tb. pntol'll1lAOe ot, the dutT -th •• tatut. requir •• , (46) On th, otMl' 

1 
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ha.nd, if the body poOS.S8.S a d1eor~t1on ta aot a.nd no du1;y 113 impos.d 

by statute, J!l8n4amus dO's not lie. (47) However, tlre oourts will award 

mandsmus wher. a disoret1on oont'.rr.d by statut. 1s ex.roised tor improper 

purpoeeo, tor wro118' prinoipl.s or tor extraneou. oone1derat1one. ~i8 was 

demonotrated in the oase ot Smith and Rhuly4 v. tbe 9l.! •• n (48) and by r.a8~n 
• 1 

of the die ta ot Rand, J., in RpMtrel11 v. :[œpltIQ il '49 ) tha t "in publio 

resulation ot th1s sort thfra 1s no Bueh th1n8 as ab801ut. aa14 untrumell.d 

'd1aoretion f ••• ", ~amu" lends itselt afl a possible recourse Wherever an 
abuse of a dioor-etion i8 1nvolv.d. 

For, Wher. a Btat~t. oonfer~ a 4iBoretiOnary power to aot and/th' 
\ ' 

author1tY retur~\" to do 80 tor invalid ~~a80ne, it ~1'u8" to ex.roiee 1ts 
juriediot1on and "il .et bien établi qu., li un tribUnal oomme la Comm1!s1on 

.rre en droit da.ntJ l'interprétatiOn du texte qui lui oont're compétence, le" 
tribUl1.lUX ordinaires doivent intervenir, é"t le m.an4amu.," le reoour,., appro­

prié ~i' toroer le tr1bun&l.Whi~r l exèroer une !compé ~oe que la ,loi 

lui oontare,fI(50) " ~I will li., /th.r.for. 1t' jurialdiot 8 r~ullled, 
i1' • duty 10 not 4One, ~ if & dllorèt1on i8 ~roi8.d ill .... Uy. But for . 
man4amus ta 1."u. th. oourt must be 8Atistied tbat tb-,,,. oond1t101l8 U1Bt 00 

that th. main dittioulty tl4.d by the iM1v14ual w1th the requ1.eite int.re8t, 

who p.tit1one th.· oourt 1'or the writ, il evi4Gtia17' .~ " 

J'u4ioial rev1w of a4m1ni.trat1ve action by way ot th. pr.rogativ. 
\ . 

writ. i. tu~tally ditt~rent 1'1'O't4 an or4ina.17 action and an app.al. In 

it. euptrvllo17 tunotion, th. o~~ 18 uke4 to-- rev1ew and quuh th. tin4il1B1 

01' an interior body aM iil. b ... ~. ~9.r ~r'i.w1nl tho •• 4.oi81011l 18 the qon­
oept 01' juri"diotion. Â r.oour". by th. prero,ative writ. 40 ... not rai,. a 
"111" !J.tv.eh the pùt1:ea, (Sl) 111UI, th. 'oourt 11! not oonoe~d vith the 

'.rit. ot li 4i8P1:lt. b,tw •• n litilaAtll, but vith ,.ttillB'th.- "OOra -tram th.-
i 

int'erior tr1~~t b.tow 1t to uo.rtain Wh.th.r th&t body bu act.4 
within its ~u~1oÙon. (52) --~.w 'br tlay 01' th.~ pre1'Qptiv. ~it., th.r.~ 
tor., il bu.d "~n th. 1 .... Uty 01' prooetdinrl, actione &n4 d.oi.1on.I ot th. 

'J _ 

interio%' authoriV' Thie ,oont1'Ol tlow. 1'rom th.1'ac1 that '&rli~~ ~ , 

oont.rre4 'V&1'10U1 power. upon the Orown lM .ov'1'DUDt .,aD01e" ~ th. 

ûli'bmtiont "ot the •• bodi •••.• ;. lÜl1tt4 to / th. ~.J:IU ot the ;enabl~ l •• i.-
1 

lation, _ ~~ion out.U. the .oope inteD4e4 by tlw .tatut. b.oou. ille,al 

~'-'I 
1 1 

j 
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ao 11184. in excès., of juriediotion (S3) and i8 -th.niore "ultl'4 viree", 
, , 

Tbe oourte emp1o.y their revi.wing pOwer and juetify tte use on the 

principl. t~t a11 1~-;rior bodies have been illv.et.d ~ith only à limite4 

-j~ virtue of the delegation of th. mul ti tu4. ot' tÙ1œ by the 
............ 4_"l ~ 

legielature to thèm. 'l'he latt.r muet oontint th.ir delib.rations within 

the bowu1s legally entruBted to them by statut.. Btoa'\.le. it ie vithin the 
/' -, -

sooper.of the oourta to interpr.t'valid legielation and entoro. obedienoe to 
th..,. l.gislative enaotmente, and b.oBuee thè lt8'ielature oou14 not have 

intend.d to ,authoriz. ito or.~tur.e to aot an4 4.014e a& they pl~~.4, the 
judioial bl'&noh ot gov.rnment;, by l'.aeon ot ite 8up.rvieory oapaoity haB 

awar4ed the prerogative nite a.n4 has cS.olar.cS ill.pl or "ultra viree" any 

\tteviation exoeed1ng th. aoope ot th08' 4.l'BatecS powere. 

, However, in the1r eupervieory oapacity, the ooul'te have reatrioted 
JI' -

thezuelve& te quuh .only thoee 4.o1eione that bave Roe.d.cS the jurio-

dd.otion 0 .rred by th. lêgillla tur. " A body, aotÛlg wi thin the aoope ot 
/ 

the power" .l.gated to i t, 18 IlOt eubjeot to\ rev1ew by the oourtn. "'!'he 

juriscUotion a publio &(rot te th. only qU~etion th&t oan ~. brougbt 
b.tol'e the oour e 1n an a4miDietratiw matt.r; tOI' the abusive', arbitrary 

62 

or Un~U8t exil' 11. ot a4œini.trativ. di8oret~ if w1th1n it. jur104iot~ 
t:û, : 1 

1 , 18 b 0n4 ju4101&l rt\"1W'. ('4) Ii 40 •• not matt.r it th. &ftaO)" \ 

0 ... to • riBht oonolJ.~ion or 1IOi. fIl'- qu •• tion of th. oorr~otneeB lot an '\ , , 

adaini.tratiw d.ouion OM b. reviewt4 oJl1r by ln apptal-it "u~h & r.cour ... ·· 
bu b,.en' crantH by the l.,i.l&tore, Jeo&U~. th. purpo ••• ,ervtc1 1h.an· a~":l 
&n4 1n ~u4io1&l review awt dUt.rent, th. oourt" in their .up.rvieory oap.,­

oity, oloMOt .it U oourt. ot app.al. (55) 
1 

b) Apptal 
- ~~ - - - - -~-- ---- ~- ~---

Wher. the lqul&ture bu ••• n lit to ptnltt a coUrt te HOOiiiU.zi a 
4.èU1on lot an intntol' ~uril4iot~ ~ th. JDt%'1b, 11: bu ,1ven th. 1zJ4t-

3:
1 ~3~ot.d te tbt' ct.oition ca et&tutol'1 npt ot app_l. An &"",1, 

r.tor., 11 dmpl)" &T1Other fom of 3u4101&1 rtvitw. 'Appeal • .., tat. th. 

'to ot a ,~t1&l 0%' htaril3B "d. l'IOVO", whtre the tnell&t. tribunal .tart., 
&t4' •• h AI if DO in1 t1.1 4.oil1cm n:1It.4. In ~1. 0"', th. appeal 11 iIktn 

.... wtJ€hi~entu-. 4.Di.ion o~ th. Ù1t~or'~U1'il4iotio2l tn4 it i. ~1j4 

--------

v \ 
1 
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1 
on the t&Ots a.n4 on the law, aM the appellate body ~ substitute its 

opinion for that ot ~he inferlor ;body. Suoh appealè "de zovô" exièt trom 

administrative trlbunals by virtue of express statutory provieiolUl ~on­

tained in the enabl1ng enaotments oreatin8 them. An'1/&ppeal "de DOVO" allo 

lite from the Superior Court and the Provim 1&1 Court to th, Court ot Appeal 

by rlrtue of artiole 2~ ot-the Code ot CiVil Procedure, a:n4! t'rom th. latter 

to the Bupreme Court 01 Canada. (56) , _ . 

0) Judioia1 li!view and Aweal P1'9cee4w" Comper.d. 

The legiBlat~re in Quebeo has èought, by virtue of the lut lIaragraph 
.F" 

of article 846 C.P., to impose a turther limitation upon th. writ of evoos.-

t1o~ by exprellsly prohib1 tins' the avallabili ty ot that reéouree Vhtn an 
.~ . 

appeal trom, an ~1ni8trative, tribunal ta lome hiSher aut}]Qrity exists. 

'!bis restriction, however, app.ars ~of .mall 'i8n1tio&ZJ4. by reUt)n of the 

exoeption oonta.1ned in the eSllle artiole, for .vooation 1s po,.ibl. in oast., , ' 

~f W'ant ot ju1'd.ldiotion notwithet&à24in& the provieo. Mol'eover, th.rl 18 

Nom tor argument as -to Wheth.r tbe otber tbr.e ocmiitionl tor the applioa .. 
, 7 

tion ot evooation. are Jl1mply partioular tome or variations or juri.dictional 

faults. In 8l'I1 0&8', br the t.l'IU ot that artiole, th. pC-Ion aggriew4 by 

an &4JIWliltrative d.oition hal t~e option ot having recours •• 1ther ta an 

app.al, 1t apptal prov1JJ1cme n1.8t, or to tvOoation, in ou.e or no.ee of 

~ur1.41otlon. ' 

l'rior to the ~_nt ot th. ~ C04 •. ot Civil Pl'ooe4ur., th. author­
iU •• m1. 'th. ~ur~enc. ~.n 41v14e4 u 1;0 Vbtthtr an in41v14ual who b&4 
a r1ght ôt appeal oou14 &l~ernatiwl)" s •• t " :reooun. by vay ot th. oourt t '.____----

1 

_ , __ ' ____ ,_ .. _'_ 1U~~rry aM reform1nl pow.r. In the ou. ot L,J,J, v. Q,y1p ftmw 
. - "!PHI' I1t;4 •• (57), n-'wï,i-4eolCe4 -tbArtJ;l. 1D4tri4ual~ exhau.t-hll ~ther­

r1JU41 .. betor. recour •• could b. hI4 te th. preJ.'opti.".. writ •• Q In the oon- ' 

t%'&%')" veiA; tbt ou. ot licO,', v. lOlbU, (5S) in 'AlHeunt V1th'lI!,w v; 
'blHW. (59) ma.1ntain14 that the r~t 'ot &ppe&l 414 net -haye ta be pr ... -

~ -
-nou.ly r •• ort.~ tO, In th. l&t:t.r ou.3. it wae 4.014e4 tb&t "th. ~roi .. 

... ot a ri4lbt ot App."l il ur.l)" anothtr lator to b. ocm.i4.re4 by Tb. court 

iA 4etel'lllinUIB 'Whether 1t .hou14 I1'&I1t 01' Vithhold the writ ••• 'lb. ÛIlpo,rtmo. 

- • ,'l' ta ~.",. &tt&o~ to it will 'Ya17 vUh th. oiNUlUt&no •• ot .acl) 0 .... ". (60) 
, . 
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M:>st reoently, &t'ter the enaotment ot :the MW' 'Code o~ Prooedure, the < 1 

~eb~o Court ,of Appeal, in Haro1@ v. La Ville de 9Mébeo et La Régie des 

Seryicee Pybl;1oe, (61) resorted ta ve:rbal/~st40s br reaeon ot the exist­
ence of the lut p8lragraph ot artiole 846 C.P. to èV8de the oontention of 

the ree~~hat evooati~ vas not the appropriate remedy beoause a riBht 
ot appeal iay trom the deoisions of the Publio Service Board. liotwithsta.nding 

that the appellant h&d framed his 3Otion under artiole 846(2) C.P., the ooud 

deo1ded to maintain the prooeediDgs in evooation by virtue of the fint para.­
graph of that art1-ole in arder to g1ve the appellant the re.medy he eought • 

. ,-/-- In praotioe, ther.tore, though the lesiela.ture has sought ta limit the-\'emedY 

ot evooat1on, the cour!, have tnt.rpretéa the artiole 80 ae ta ext~t" 
ooope, thue permitting an in4ivid.ua.l aggrieved by an a.dminietrative deoieion 

frOID whioh an a~eal vould lie, ta alternati1ely Beek to quaeh the deoision 

b;y evooation. 

It- ie beo&use the oourte have oo%1l14e1'8d the prov18ione enaoted br the 

legislatu1'8 providing! for appuIe to hiBber admbli.ltrative author1ties (62) 
as,tneuffioi~t, and beoau •• of the 4ubioue efteotivlnese of llUoh a4m1n1etra­

tiTI appealt ~ that tome oourte have periu.t tted a reooul'tIe ta their euperintend-
" , 

1ng power by ~a.no ot th.~ prerol&t1ve wr1 t., In th. spIW1ntr ou,, th. t.eue 

W&I ~1h.r an ~ppeal to th. ~1tt.r fY virtue of th. ~tion Act wat an 
etteot1ve recour .. fol' the JHt%"on Wbp wu ord..rad 4eporte4 b;y th. Speoial 

lJiqu1ry Immiçation ott 10er • O'H&ll~, J .A., e~at.4. tll!IIIminiJ'lC 1. 'Jl' Cof 
th. Immiçation A;otJ, th.~ 11 iJothinl to itl4ieat. that th. 'app ... l f to 

Wbioh it NtU', 1.8 ~h1nB mort than a dooumentary' rtviw' of th. prooet4ing.e 

b;y! the M1n1ater, in- hit own pi'ivatt oftice, ~ hi. own tiJu, ... pArt ot his 
, -

------mûltUirioulii4iDinietrat1Vj--ari4 UAtout1v. duttw-.;. -zn .bort -tbe-review-by' --

the 1II.1D.itter 11 not an 'appeal' in th. 1 ... 1 1tn81' but 11 only the uero1 •• 
qf _ ut01lt1n or poUt1eal act. 1l (6'J) Hol'IOVer, th. Court Jll&1nt&~ that 

beo ... ~ oon4uot ot ~ orlrWl 4to1eion-m&ker WA. DDt patently outrag.ou., 
- -th~~t.t' miatlt _tuf .. :te> intU"Y'erw ..D4 tbat IUOh t,<!ljb11.hood. W" enhanoe4 

).0 ... "ncb a 1fH4.a111e4 ottio.r lIou14 ""17 ·i1Jéily have lDU~b 1D01" ~ritnO. 
&D4 ~e in, IUOb J!l&tter. thaA the MinUt.r b1u.ll 1Iho •• 4utit •• r. 

-JlUltUariou. M4 on ~h h~ ~l"" (64) Oou'q1amtl)" 1t V&I "eoUed that 
omicn'&ri la.}' b.pau •• the aJ'PMl 110 tM JUn.1,tn olteN uiiMr_ a ocmvtnitnt 

j, ---::-::.... , 
1201' ta _quate NlrlHY tOr--the ~~tic. 40211 tel the _qcm4.,t 011 th. orilU1al . : 

1 
,.-,- . • : 
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hear1ng. 'Ibis interpretation, however, has not be.n unanimously aocepted, 

80 that evocation 113 subject to suspension at leaet until the final outoome 
~ 

of whaltever appeal may have been grante.d 'br statut •• 

) Evocation beoomes subject to almoet the same coneideratione as an ' 
" ~ appeal when the .appeal io Il'by w~y of stated oae". It 'ie in such oiroum- ) 

stances that the supervieory jurisdiotion ot the oourte by mee.ns of the pre 
. rogative' writs io moot similar to the supervision atfor4ed by a.n appeal. 

When only an .appeal "by way ot et8:ted oase" is permitted ~'statute, a' 

statement .-of the point of law to be oonsidered on appeal '1s ma4e by the 

-lower court with a Btatement 'ot tacta upon Vh1ch it base4 its deoision. (-65) , 
The ,armunent in the appellate oourt 18 therefor. oontine4 to thie and the 

court, 40eo not uaually pronounoe 1 tee le on the _ri ts ot the 4eoieion appealed , " 

tram, t~t ,113, on the tac te that 1.4 tha:t body to take the viev 1t 414, the 

tafts are generally &ooepted as oorreot. T.berefore, it is beo&uee the oourte 
{ . on evoos. tien '~oceed1ngo refraUl from judging the mert te ot an inferior de­

oieion, juot a.s ~n an appeal on & point of law, that thee. two modes of oourt 
eupervi8lon are so 010se1y analogoue. 

-) J • ) 

Although th. oourt •. are preolude4 trom apprtoi&t~n&' the tacts on an ' 

appeal "b).. vay ot etated oue" or in th~ir eup.rvisory ~ape.o1ty, they po""ee8 

the 4isoretion to d.termine Vhat oonstitutes a "question of law", aM its 
soope hu, where neo"8&ry, been w1dened, ta enoomp~ ,;; vari.ty ot ctu •• t.uJj--~ 

) 

ot ~&ot. In CIM41ap LUt TruoJç 00. Lt4f v. M 1 

Bty!nUI, Kell~ok, J" ul!lrrtéd (66). ''Whlle th. o~t otion çt & .t~tutory 
.ena.otment 18 a. qu.etion ot 4w, anA th. qu •• tian ~éth.r a partioular matter 

_____ .-'-_-.91' _ ~b~.!~~L ta!J&!~itbin th.J..g&1_4.t~i Ji ion ie a ,6u.stion of f&ot, MY.rthe-
1"" U it appear. to the; appe1late Cdurt that the tribupa1 ot tact h&d aowd 
.itbt~ vitboUi evUmo. or tbat no peziJon proptrly tn.truote4 &II ta th. l&w Md 

acti11l judioi&11)" oou14 haw H&Oh~d th. p~tioular 4.termi~tion, ~ Court 

,1Dq proo .. d on th. AHWIPtton th&t .. mi.oonoept1on or lav bu bten re.pou ibl. 
. - - fi 

for the d.t.ra1Dation'·. JotwJ,tbltand1J1l th. oapaoi1;y ot the- oourts to inter· 
, <.. - ~ 

tfn!t vith cletnlU.n&iioM ot tact, the)" haw pntra11)" fttra1Ded trom doinB .0 

unl ••• the •• wew JlllnU •• t1y WZ'CmI or without bui.. In yille dt S'W-Uubfrt 
v. 1"11 At liPnnn,' (67) it w., he14 that vile ID app,al l~. ~. the Court 

ot 'ppeal tJOll the qu ... ~3u41e1&l 4eoi.~ of th. Water Jb&1\t, "un t1'1buDal 

1 
l, 

./ 
''---J_ 

, 1 

1 
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d'appel nt'int.rviendra pa.e dans c.e-décisions l moins d'une erreur de droit 

ou d'une erreur flagrante d'lnterpr6tation et d'applioation des faits équi­

valant A déni de justioe, et d~s lors, ). erreur dè droit". J 
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Simiiarly, the courte have in exercising their supervisory auth9rity, 

refra.1ned .t'rom. 8P.Fto1a.ting the merita of tne deèidons of Wer10r tribunals •. 

If th. latter acted w1thin juriediction to r.ach a pa.rticular deo1s10n, a 
. " 

court oannot inter!ere s1nce it 1s not sitting as a oourt of 8.pp.aL In 
" !. v. Mlov Ex ps.rt. Barnsley Corp. (68),' the court maintained that if an 

Werta:: tribunal aoted within its jurisdiotion, a.bsenoe of ev14.noe do.s not . 
affe~,t the juris41otion of the tribunal- to try th. oue, nDr d088 8. misdireo­

tiop' by the tribunal ta iteel!, in ooœi4ering th. evMena., l'lOr What m1ght be 

h.M on app.a.l to be' a Wl"Ol'l6 d.oision ln point of 1av. tone of these ma. tt.rs 

f 
J. 

1 

,J 

. ar~ grouD4s on vi1ioh th. oourt oan gra.nt o.rtiorad. 1b. r'Mon u, ai oouree, 

that, if Parliament h86 oho8.n to make th. tribunal or body the a.be-olute ju4ge 
, , 

of c.rtain matt.rc, and to giv. no app.al, th1e oourt ~t inttrter.". 1 _, 
,u tbouBh thia statement haB been tollowed by Oanadien oourt", e.e a general· rul., 
1(69) they have retailled 'th. power to detemine Vhat oOl18titute" exôe"8, den1al" -" _ 

~. , 
o t--ot jurie41otion. In CMgoA v. Lé cOU.n 4e la Corporatiop 4e8 Ingé-

seun .t auto. (70), a 4.oiaion ot Deschenes, J" of th. Quebec Oourt ot 
\ .&pp.a.l, it WAI alfirm.<J: th&t the Cone.il ha4 re-tulfd to h~r proot vith 

resp.ct to certain 1tters in ilINt in th. oue, Whioh Uoonetituait un 'l~t 
- 48 preuve Mo • .eea!" pour que l'appelant obti.nne jWltio •• " (71). 'Ibis omUi.ion 

O wu ooui4ered ·to oou.titut. a grose irr'BUl&ritr and oone.quently, b.oaul8 

ju.tiOt vu J:lè,t 4one, the d.oition wa~uh.4 by Yirtu. ot &l'tiol. "840(3)0 .P. 
____ . ____ ~. oourt maintaine4 that tll'ab.eeno. totale 4e preuve OO11Ititue -un motif 

val&bl. pour l'éieaion 4'un br..r 4'moation". (72) Abeenee ot t'V11ctenc" 
therefore, il an 1n:'tanoe vh.1"It the _o~ts haVI 1ntmerld iÎ1 theil' wPIl'Vao-

1.7 oapaoity notviih.t&n4iZ3j' that the lntmor body" 4eoa1on m,ht be ma4,. ' 
.J 

vi-thin it. ~ur1l4iotion, tOI' the rend8Jrl.nB of a 4toitlcm without euttloitnt 
m4tnoe bu bien .... 1IIUat.d ta the ren4tr1ng ot a 4tobion in ROe., of 

, 1 

~ur1e14iotion, . 

Al thouIh the BlDeral rul., tut the 001n't. vUl on fVOO&tJ.on p%'OO~4_ • .,..., " , 
ftfnin'tzroa rev1.eviDI H'l"ontOU8 4eoiti.ou in law or f60t M4t yithin the 

'. 

~uriJctio-tion of ipttrior trilnmal., remaw val14, the ab.lZJCe of, .mbnoe , . 
onterloD bu qualifit4 tbat rul.. ArJother UCepUOD to th. l'Ul. u th. pow.r 

Q - • .... 

'. ----- --'---

1 
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"il' 

of the oourte to~ review .rrors that are within juried1otion but are apparent 

on the taoe of the reoord ot 1t1e administrative tribunal. Martland, J .-, in 

the Board. of Ipdu8trial Relations g{ Alberta v. Ste4,lbauer Chm.l.t 0148-

H!Rpil. LAA., he14 that the prooeed1Dge ot the Board oou14 b. reviewe4 "DOt 
only on a que"tian ot jurie41ction, ·but in respeot ot an .rror of 1&'11 on the' 

taoe or the record. bt o.rtiorar1 vould 18eue to quuh the 4.o1.eion ot a 

8~atutOry' administrative tribunal for ah error of lat on the ,taoe of the 

record, al:tbough the error d14 not go. ta juridiotion wu ol_rl)' ,tat.d ••• ' 
(73) in the lforthlPRb.rlftN ëù. (74). 

Notw! thetaD41.Da' that &11 appeal on & po1l1t of l&w inolU4.. the gro1Ul4, , . , 

on 1ihÛ'h th. preroptiv •. vri't8 w111 18eu. (75), th. Dl&Ûl 4Utfl'tilO. b.tvHn 

an a.ppeal by vay of stated 0&8. 8Il4 juc11c1.a.l 1'8View 18 th&t tbe latter 1'1"0-

c.tur. does hot autbbriz. a oourt ta· ~l a c1eo181on tbat ie within th. in­

t.r1cr bodyt. juriM1oticm, ùnl.8.~re.4.e .rror of .. 1&" on th. tao. of the 
. . / ' --- ' 

record il (76) In otller WON8, 'n"0r8 of la1t: vi th1n jUri84iotu>n oa.nnot usually 

be &8.,&1184 .xoept by • appeal on a point of 1*, the' mor. oomprehae1v, of 
f . ' 

the ,two fo'1'JDB of prooN4t,aae. However, .,lDce .uoh appea.18 rarely li. asainet 

-;- i4m1nistra1;1vt bodies, the oompJ&1nant Dl\Wt "1;1 on .rror ot l&w on tU fao. 
ot the r.cord to have 4.oi,~ ot bodi'8 DOt .ubjeot to an appe&l quuhec1. 

1.'0 be 'Roo • .,.tul in .uoh an eDt1on, aÂ1n18trative tribunals un.a.t ha~ pro- / 
duoec1 a eut'fioient record for sn eff.otive nv1ew (77), and' ihis 18 th. 0 ... 

~_&?-:!O ~Jmw18ione for app.al flX1"~ Ând 4r. re.,ortec1 to (78). ' 

Beosus. of th. ui.teno. of th. nume1'OUS 004i., tha t ~. not requirM 
- J, 

to S'ive r"'ona for tht1r 4eoit1ona, what oonetttutn the reoord b'()()IMs 'a 
c:., 

matter of .0IIe importano.. 1'hil qu .. tion w., partl)" lMWere4 in' the, I9rthW:o 
(. . ~ , 

bûN14 ou., Dezm1nBt..,L,J., .tat,dl "1 tbUlk the reoo7:4l11UJ1t .oon~ at 

l.ut th. 4oowa.c1t vh10h initiat., th. proo.e4UWs (Vhloh Bave th. triblmal . , 

_ 1t. ~ictionh the pl.1",., U ~, &D4 the a4ju4io.~!oD' but not~ the 
"" nUmo., nor th. reuODl, unl •• ., the t,,1b1m&l 01300 ••• te iDool'pOfttt ~~..:..:;;~/,~ 

~ ...... -~. __ . .... ...... -......... -... 

, it the tribunal do.. .ta~ i t. ~~&n4 -tho.. r-..on. aft 1ft"OÏlI ua l .. v, 
/ \ < 1 ( ) , o!~1l1e. to quull the dtoui6:nfl , 79 'l'hia .,tlol1 ot Yb&t oODtltitut.~ 

;' 

the ~or4 bu 'in .0IIe iutao .. bHn/ftl&1t.-4 in ardU. tc" &tt0%'4 th. ôourte 
v1th,: .. ~ to tum & ,,1'erleW ol Cl Ültmor 4.ouioA 1Dto !bat Il~t a1ao.t " 
be tn.4 lA app ... l on tb • ..,..it.. (sa) 

') 

/ 
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Even bodies not required to give reasons tOI' 4.cisioml bave ba4 the il' 
I" 

dete:nn1.ns.tions quashed notwithetanding' tha.t the courts oou14 not conolude 

that an error was responsibl. tOI' th. -determination becauee no ~e&80ns 
appeared on tre record. In Vr1«hts f Capa41an Rop!@ Lt:A. v. The Minister ot • 
Revenue (81), the Judioial COJIIIlittee ot the Privy Counoil oonf'irmed the 

SUpreme Court ot Canada and ooncluded, that despi te the tact that the Act 

did not oampel the Millieter to' Bté.~e his reuon. tor di.allow1ng items as 
deduotible expense. t%'911l 1nooure tu, "thie cio •• not neoessar11y mef41 that 
the M1nister __ b;y keep1ng ei1eno. can deteat th, taxpa.;yer's appeal. 1'0 hold 

otherwie. would me&n that th.'Minieter oou14 in every oue ••• ren4e the 
, " 

rlght ot appeal gi ven 'by the statut. oompletely nugatory. 'lbe cour 1 •••• 

âlvayG ent1 tled ta examine the ta.ote Whioh are .how by ev14m.oe te have 
. - . 

been betoN the M1nieter wbe:n be-ma4e biB 4eterm1D&tion. If thos. acte 

a.re> in the opinion ot the Court ineuttio1ent 1n 1&v ta eupport it t e 4e­

temination c~t st&nd. In wch ,a 0& •• the d..term~tion oan onl have 

b.en an Ub1trar.Y one. If, on the other hem!, th_re 18 in the tact sl').o1!ll 
ta hàve been betora îh.e H1n1stlr suttioient materUl ta 0 support h1lJ

J
determina- ! 

tion the Court ta- DOt ât liberty ta ove~le i t merely beoause 1qt w,Uld 1 tselt 

on .the •• ,tacts have come to a d1tferent oonclusion". (82) In thi. c " the 
10 - 1 

4.ouion of th. a1nut'J!~W&8 oonei48red ta' be pUrel;y arbitral')" and 0 equantl)" 

d1s_11.oWt4. ~. reo.:ntly; 1p Pa4t1t14 v." M1p1.t.r ot Mrioul~1'! ( :3), fi 
0'" Wew a Dl&ndamus was .ou',bt ... inst a 4.t.rm1nation ot tbe M~1s '1', 1 

Lord l1pjohn att1rmec1 tbat' it the Hin1eter "do •• JJO't live any .l'wons - or "bu 

4eoilion it mq be" It 'o1rowutanou warrant it, that a oourt My b. a lib.rty 

to_ oome to ~ oonolu.icnf that h. ha4 no f004 r.uon tOI' reaehizlB that 
.ion &114 4i'ftot~ a preroBativ. or48r to' i .. u. aooordin81;y," IOtw1ths in,g 

the._ 4tq.ù~, in Sua,l r. 0';4 4t tmGrfal (84), aœtbu OU.' 1ihere a. 
JDtadeJIII" 11&11 .ouSbt .,ainst th~ Chief of Polio. tOI' 1'.tu.il1B to &O'ool"d., ,ermit 

tor & bUliard hall, G~1peault, J.,-observ.d that the enaotment entru.t 

th. polio. ohut vith the poft.r ta ,",00%-4 permit. at Jiu' di.or.tien d14 
ocnapel bill ta ,liv, n&lou' tor r.fu ... l. 1herefor., h. ocmolu44t4, "Le Che 

, " / 
dt polio. n"ta.it oert&~t.J'U tenu dt ~ d •• raitou pOur l •• qu.ll •• 

11 opJOt&it .. relu. 1 la. nqult. Au 4-.n4.'r,"(85) ml he _~taine4 th • 
~ , 

wtu.al4eç1te the :iDjUJt1o. tbat ~ ~'H te tbI pla1Dtitt *9. hI4.ou t / 
/ -t1J,t ,.ai; J&a 1004 ~.~ib Md iD ~ __ ., w1~ th. requil'~. 1614 40Im 'b1' 

, / 
,/ 

" 
f • 
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the ci • 

\ e to the unc.rta~ties that surround both the appe1la.te azid super-' 

vis ory recoure es avallable to the indi v14ua1, he c~ never be' usured of 

ultima~ sucoess until the ~ls.et court ot appeal bas pronounoed itse1f on 
l ' 1 -

the ~I"O'UC issues that un4erlie these two meohaniBms .for the redress o~o 

p.~a.nc~e. ~e individusl JI1U8t carefully aboose ~ proceeding to Which 
1 0 

he ha.s rycouz:ee and even t~e proper obo1çe 18 no uourance the.t hie action 

will Bucreed, for he JDUst conten4 vith -the judicial propensity to decUe 

the uri ~8 and Ute ,ubsidiary JDS.ttel'B by t e application 0.1 preoe4ent, an4 
1 

·th~ concem invarlably produces inoerti e se to l'eeul t br reaeon of the 
~ / ---'" 

, oonn1cting news expres,eed br the eAr1ur jurisprudence.' 

" d) HÔmologation . 1 

1 A procedure, &1most in the 1'J&ture. of jan appea.1, thougb rea11)" .en 
eurcioe- Dy the euperior court; it. r~, ot supervision and retom as 

oorita1ne4 in article 33 C"P _, that ot h~1084t1on. It ie in eub.ta.nce 
1 

- . a procedure tb&t enablee administrative tr bunals to hav" their ju4gqents 
, -

eDoute4 WLIOM bin4inB le8el authority. '66r _ At timte, how.-ver, the eupe-

, rior court, ~ not oeter.l.libly oonoe vith the mer1t" of an 1nt~r1or 

1 

déoid.on, OID by .. 1118 of bomoloption, -ve ,if'V the lepl1ty and even the 
f. _ \. 

oo%'1"eo._. ot the 4eoieicm JOUBbt ta be hQmolopted, For exuple, in 

Pat BouÏÎjtr et un lUta t. fro9umuz _1 4t Qu4btc (87), the Public 

Servio. ~rd 11184. tU'l omer vith retpeot toI tb-e 1n4emn1 ty to be pa14 tor ail 

expropriate4~ p:rop~ , ~i8 or4tr vu bomo~08&W by the 8uperior Court., 
, , -

~. _propriate4 party appealed to the Oourt ~t Appe&1 t1X>JJ1 th. decieion 

hoiDoiogatinl that order, It wu heU tbat t~. Bo&l'4 hI4 err.4 on the uri t. 

s1.nc. 1t had 1A)~.ptM th. e~1U&t1on ,.iwn ~ it., 01m ~t fdthout dU-
,,j cullion, -\;' 

, , . \ 1 

a.nn&ll,., hw..,.!', the oourt. have 4up1H4 tl»1Jo iDteHeft1JDt. with 
\ ' ~ 

ibt ment. ot th. 4eoutoAl ot -.ubor.11D&ie ~fH 1:ty t .. _ the taterveh-
. ~i0D8 on the prWi,~ 01 .... ct :~4ic-t~, ~ La o.M'Um So9Wn HsW" ... bu v # Pat ,.",. (88), L&~~~" i", 4ecla*. naotr. 1'4le, 
oo.e tri~ 4.' ... nel, nf,.t pu 4e .ub.t1tuer lDOtn ~ J, oelt. 4e • 

G -.uH'UW _~ 4e D'uate1"vair que .i ~i M.it 00..11 UJ» ~ 4e 470it, 
1 1 

at ftII4u 1UII Uoieion qui nt JOIMi-t lm N~l-.nt !UpJlt#t4 1'&1' la 
fi- l, ' ..... ) ~ y: 

\ 
\ 
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1 
preuve, ou commis une 'en'eur manifeste ~~ 1 fappréQ1.&ti,on de oe~le-:c1 

. ou des oonc1usions 1. en tirer". (89) '1. ' 1 

on other occuions, elthough the courts have ref'used to perm1 t the 
homologation procedure to b •. employ~ u-a me~l: oi--int;rt'';~-;1th ~th.----,' 

. 'ï:' 
m.er1-te of int'erlor decie1one, they hà.ve p.rmitted recoure. to .vocation 

"t' to quesh d.cisionB, made in excee~ of juried1c;ion. ,Lajoie, J., in Ç::1~ 1 

pm d." Accidepte du Travail v. COlllDliep1on 4e TraPfw%'t 4e II COJIUDUJ!!lttj ~ 
Urbairw de Montréal et Mart1neau (90), 4ecid~ t~t ,the reepon4ent 414 J'JOt , 
have to wa1t unt11 the homologation, of the Comm1esion's dec1eion by a eupe-

rior court tô ëta.te 1ts object1on.e. The court p.rmi tted, the r."Pon4ent to 1 
prOoeed ,1.ÎIIIDediatëa.y by evocation ta tes t 'the 4eoil1on 01' th .. a4min18 tra t1 ve 

• ,1 

tr1buJl81 • 

• ) D'claratorx Aota,AA •. 1 
TurnÛl,g now jio other prooetd1JJBe -'91) that 1n41v14ual" can avait r 

themeelvee of to 1nwl14ate sn4 quuh pr.jU4101a1 a4miniltra.tive aotioni, 

the decl&:ratOry action bas 1 bem emPloT.~ vith some lIUCO.." mt on1y tO ,11014 

r'BUla~ione ÛlVa11d (92), but more ~~lly, in CU4UJ of a4m1n18trat1v. (9j) 
illega1ity, u an a1t.rna.t1ve to the i.8eu.ano. of the prerosat1ve writ8;- 'J.he 

d.cl&ratory j~t, oont&ined in art10lf ~j 8Ad to11ov1Ï2&' of the Quebeo 

'Cod. of Prooedure, 18 an ord1.zw:y reme4y wh .• r.h)" the (courte 4tc1ar4t tinally 

itle ri8ht. 8Il4 dutie" of 11tipnt", It 18 & proot4un 1»" wb40h the "I1'1",ed 
1 

1n41v14ual petitions the-- oourt ta make ail O1'Ür 4ecl&rat0r'1 of the rieht. of 
" the partus or d.eclare. Wb&t the lav 18 on a part10ular point, u Where. a 

public oft101&1 threat.ne ta 40 IOIIttl1~ wh10h i. belmed _ta b1J i1lt8&1~(94) 
, ~ 0 

Altbou8t1 tlM 4tclaratol7' ()~ vu ,~ •• o~ ta b)' Ifrriwved pe.rti .. 
beoau". -,of 1 tl t1'M4om trOll the teçhnical 1.1&1 tat~ of th. ~tive 
vri te (95', QlJebeo oourte prooH4t4 ta l1ait the .bOp. ot. tbat ~, &n4 

Ül ?oontrut ta 4~ouiou 1n·oilsn Pl'Ov1œM, 1.'t vu "-oUed talat II) aotion 
in 4_ .... ooù14 not aooOJlp.- .. 4tcl&_t.wy ~emeDt. (96) In 1441 tûnl, 

"" ICt~DI' 1netitut.4 by thai prooN4iDi' .ha'" b..n 41n1.H4 tOI' l&ok ot "loou.­
.tuJ4i", & .pec1&l 1nt.r..t o.D tiw part ot the p1aiAiUt in b&nn, .. partiou- • 

lU' qut.iion 4.tem1ne4. Ii bu bee NtUH by l'eUOA 01 .. ov.dT .triot 
" , 

ldJ:ae1'enc. to '!he rut.. that thu l'NOV" vill b. pmW ~l7 w.n »0 other 
equallT' .tt.oiiv. l'MI4y _titi • 

. ' ~ t ~' 

1 
, 1 

1 

j 
l 

'1 
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hl '''1., v. 11&0"10 (97), 'JH,~.r4, ~ J" IUtntMint4 th&t th. r~OUt·;!' " 
'W"li vur.l;y C)f lA. })r.v.ntivI n.&tur~\, "It. ul. W.~ Vr141ol&t.4 C!n ~l 4U'1'~,~~ 
~\ult;y,,,~ 11.tiliQ1~O qu.lJtion, " poril pr.lltnt or futu ro, -"&4 on, for wb1o~, ttio 
004. f)t OlvU Vl'Qo04uZ',/ hM no oth.r .ft.ot1~ r.oour~. t11&'i fi & •• PP~9~%'~~h 
01.' lUI dir.ot,tl. ln th1u 0._, th. Ilf>p.llllnt tl'i'4, 1>1 JAtIlUi ot, t~. d'91&ntor3 
~uc1gtmOrlt, to MV' 4.t.rmi~4 wh.th.r th. Vif.otol' ot th. to%' V.M.o,l'.. VUl'tti.U 

bti4 till ri,nt 'to" ,)jUftp.M hi. 42.'lv1nW u.o~., th1l, not ,Uhlt&n4iDf t tbl &VAil • 

• bi1U;y QI: '" rilh~' 'of, Appt".,l 'Wbiob ht 414 Mt m.ùc. u. of,,, ''lb. , ... 4)" W&O 

tUl'th.f. oi.rUWMoribo4 in ~iJ OAO' br A dtttrmwt thêt dt p.;1tiofl for , c 

fi, d.a lUAtQry ~u~,omtnt oou14 no t, b. IU1l11 tUu t.4 to & rill'l t. i cil &pp.tl.l. 
/~ 

" 1b. ~ud'pM.no. t" 40.t. upon &rUol.~ 4~, M4 tolUwine of th. 00411 

or OiV,~l pr~,o.4Ul'~ hA6 ,~t b •• ~ '~OUl'a.e~J" to~ Mtv;,4û~la 1 •• k1fl1 /lin ~lt'll. T 

naUv. t~ th. ~~,AUV' wri-vD ~ th. otb.!' ,onnjAu .. tOI' inv4lo1ic1litifll / 

Iidmi»il1lrli1l1vo ~ll'rtl.U''''r. ~. Qt.ohniolJ,l 14 ."'. ot th. 4.o1A%'Atozr IJ?t!<)f1 
bave b.en obltttVAt.d ~ tormaliti.~ of "., 4 rt.t.h; .ori &n4 tb. 2.'.duot~ of 
Or' 

tho BUO»' ot' th.,. r.oou,'" bY ~\Jd101al' ~ ~'lIltion' bu prlolu4.4 mort '-
tJllqu.n; 1"'02.'11 110 if on th. pM"i of J'V'4 }l'l'l.Ont a'.l'obine to%' ~u.t1.o,l 
in tll. 1.,td 'tOl'Llll, // u 0 

, '" 
'" 

Alihoulb, 'Db. UI' of -tb. ' 1&ntol7 ~""tMftt 1. 'ubJlot to nu~roui , . . 
l1mi;&ttonlt in th. 'PI'ov~. fi Qu.b.o, tht diitiM. 01 -th. 4iffot IiOtion 1n 

~UUy 'vi vb'w. ~'t2 'Î'" 0,', bu pao •• thM JDKt"up tor the 4.fioienoy, 
'>- 1 1 ~ .,. 

- rO;Wi;n,tu4~i.r o~",,, ,." il )ut & o04trio.tiori, or th. "1.rIbÜ'~-t 

1UPtf.ri~Powft' 01 • n,Je.riol" OOUl't, ov. w.to, t,iw.lI ArJ4 4Iola.-
,,",'of thi. p.it1O ." &, .'1"0; .. ti.o»' tn JUd,J"., taN 'DMn ., .... 4 lIr th-

.' 1.1, rl~ "'a"~upW4tAO. u·. ~~t'nltiY. ~~ tbeij,tuIU. of! .~, ~~,.u.,. wfi~1 to ~>~ 
: _(~ ,~1 ~~~pJ. ,fi" 4"~~,ot "',iN"U~ .,11" (,e) 'lbt 0&'1 of 

t - 'V, CH) 

1 
Q 

,,: , 

" - .\ 
'. 

, 

o 
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1 / 

4. OO}'~t •• t 4. ro4l'101tmGt 40' 11 Oour ,SUph'illUX'O. Dw 10 0&' 4 fexoa. 
1 

d. po~ :l.r, 4 f exo'" 4. jur141otion ou 4&n1 1. OU 4. Mu4.,_ 1& OO,ur BuRd .. 

, 4u (1 • a. X'lOQMU pl'\l" d'un, t'oit 1. %'.ooU2:'1 4. l' ti.on dir.ot,". 

,"1 i~, itJ, t'01'lll ~J/ 1'.OOUl'''' t. I4wntIlBOOU' 1ft t~t 1, il not 4eptn4ent, CL' 

'il .ype tion, upon 'ttIO OMI'Mt.r of th. bo~, th. 10 1 or Whioh Al" in 

iBfjU~, JiJY'oc;m,t1on OM b. r'Bort.e! tt)' only if t'hi tiOti ni 01.11.<1 in~o qu.tltwn 
tir. ~o • ot' 4 '1u~tut017 bo4y.(102) In 'tiU' v, . j 

\) • .M._t.a1.!JL..awliLJ_~l.Jtawm.âa)(lO'} • "plta.1ntiff loulht 
>obi" ..yoo Uon to »%'.olud. ~tl'l' Oomm1ttt. on atud.nt 1)i. ipliM tl'OlIl oori4uotin'd 
t,I, 1'1.4..1'1, US of o*:rtAin C1Mt'.,.eJ fjf&1tUJt Mm. Tho 1l1)u, ail Yb.tb.%' tM,1I OOllllllit .. 

1 

t .. wu Ij, OOUl't liB oonttrçl1&t.d. by "rtialo 61+6 0.1'" th. ".otion on .VOO&Uon, 
, ) 

1h"oa'" d, J., ~ •• 4 Wittb. SUperior Oourt thAt it JW"" IlOt ,. .tfA.tutory bo.rd 
,. - 10 ~ onl;y ,th, 4il'.ot ticm 110)" fA.lliwt i1l; "'l'ho \f3uP!%'io%' Oourt, W virilu. 

of ltjl't 01. ,~ O.P., MI ... IUp.rinttn41ne a.n4 r.tormi~ JIOW'%, not only OV'I' tilt 

,Ot)U~>fJ~ 'vi tb1n th. ~ur1ld,iotion of th. logiIt1l.tul" of' I\Queb.O, but Iil10 OV'1' ' 

"b04i"~ politio liI14 OO:L'pOHt,. Art1tJl. 646, l'iow.v.%', ,40'1f not "1J1 til&t th. 
l " 1 

Supt%' k (tour, 0Afl, mu b.larl ~u4,lIUnt fA. OIM' l>tnd\1n« b,t)or.. 1Jo4~,'1t politio 

'&nd/OO ~t~,'~t-'only' ... Oli. pen41nr b.lo:, 8 oourt; .u~;.ot to it.-#UPtrtn-
t~ lIJ4 rttO%fAi.nr po_w.%'~ l'lt thl 1Mi.aw2'.h14 ibttrvled. ta .ub~"t boeU. •• 
JI01it~o UJI.1 ooztpOn'ii. ta ,vooAtion on 4.o~dorUl to b.1 11141 ~)" thIm in Gant •• tld 
_t~. fi, it' 'Iou14 hAv •• &14 '0 o1t&r1y." ~. word, "the Cou,t" mentlcm.d'in 

ut~1. 046 GIA 0»1)' .an ... t&wto17 oourt &n4 Mt • O9\Ift •• t up li)" & 

oo~ t. 'bodf •• '" )'IriV&t. OJI ~ltofl, (104-' lA -Îhitl .... , tbtfttoJ", 
Uti.onH wu 1mI\aoo,"tul blO'u" it VA' 4'0"_ ibM At 4uft wu w,o ... 

t~ • 

• 11.m.vtr.iq br the .tl~t. 10 •• ,.bU,h ",oit.: C,-".t •• , ,~ btn. 
Ua"bUUy fil th. writ 01 ftOO .. .Hlm, An4, .1~,1. 4~J'tOi .oUon 

wov14 ,:)baw 'b'G tht ~ "'41, ,t. 4aaU4-10wa4t4 1tpoD .U.olt " 0 If. vou14 
Urt r1 IM&iu., _ --F' j ~~ ( , 

ID OOAtlut -to .. o •• ~ b "j,1.&bilj,;Y~oI ~r4iHOi ao'~ iD ' 

~;Y, li.k.t ,the 410~ ~-i, do .. taO' .., .. ~ ~ tu 
__ iItU.itU&tiw Ut W ~UMj,V" Ju4iou,l 01 tuU .... j,o~l ........ , 

,II • 0:-

.IIJO',MU MVIA'" fi .." ü,." ~ÜOA" uijk.t tu ~28 .. ù.a ~.fItaU~, 

" L" 

. tII&i j,. OtA," "' .... W '" '. lOtiR JI. cl ..... , .. dIIJ' Md'" Ma t. 
i itiih • ,..iÜd t,. _,aüoi~ ~ , 

1 -, 
.' 

1 1 • ~ 

1 
! 

", \ 

fi 
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\ lotwi i'h.ian4inB tb&i th. direot -.otton ia OOMidtl'&b1)" tr •• r trom 
~:- t'Clhntô.Üii1" thAn 111 ,vooAtion, th. petitionoJ' mu.t tNIU bit cuticm . ~ 

o&r.tul1r to &void 4 • .to~~ on " pl'Ooe4ural utt~%', .41thou1h th. MW 004. 
ot Oivil l'l'O~u:. bu ,iv.n oont1.4t%'&b1. 14titu4. to lIUn4 th. li,rit Mel 

laÏf ploa4J.n1" ~.tOl" ~u4Bom.ent, by virtu. ol.' &rt101.0 199 to 207 0,1'" ao­
OOUAt awIt bt~t~tn ot &11 .to~11tio~, t.ohnio~litiolJ An4,J1'Ooe4u:&l 

- q,~1onIJ, torr oth.rwil. , ju.tUücl lJuit _ b~ 400_ te t&i1~r., Alt.: 
/.&r. ot ooMi.tet intnprtt&tton br li 10111 Une ot ~Ul'i.pru44mO', the 

// Qut'boo Oourt ot App'A1 brok. wii41 tZ'l4ition 1n eSt_in It.fl:wpi' 4, 
/ f Qu-Bouc• v' XM9puini .t ,1 '(105), In thil 0&", th. plaintitt, who 

73 

// oonttnd.4 tb&t ho oou14 proo •• 4 .ithtr br WIVf ot l"IOo&tion or-wctlhu-.,...,oil<---------1ii 
/' \ '" ' 

/ IQUon, opt.cl tOI' tht latter to ~1 a,' dooi'iOn .11.,.4 to 'b. b.,on4 th. 
// \ ~~riNÙltion 01 li .t&wioff 'boar4. ,Ml', ~.t~. O ... ~ ~.t4;t. ~ iI.quir.­

unt J).'ior Po th. iftttituttoft ot • 4~.ot aotlon. ~.~4.t on. ttm. ont milht b&y. 

/ 

/ 
1 

'1'1U.4 th&t th. qUHtion ot pzrooe4v, • the \III ot 4il'.ot ao-tion ratho%' 
- -th&n evoo&tion ~ il & utt.r ot l~ttl. ~t&no.; 1 ~o4&)" thlt pôjition i. '" 

untenabl., ~ 'intr04uoUon of the oontl'Ol.' ~vi44 1>1- &~tio1. 81ft c.r, 
oouplecl wUh &"io1. S,O O.,. lM •• 0, 122 of th. LAbo%' C04., ol'&d)" 411 .. 

010.. the Û2,tution .th&t lII&-tttJ, tb&t MO'."I'Ur ob.twot tht A4m1Ai.-tNt~vt 
l ,r' ; 1 

noo... .hou14 'lb. 4Lço.t4 01 • ,,"411)" AI po.,ib1., ~itJ 1.1N.. no . .oboio. , 
IItOl" OU .., .. the Jupertol' Oouri 10 ~t."tM 0Ji0 mu.il oOJWW' A ~u4,. 
ot tUt oourt th., 'th. taot. .11 ••• 4 6u.tUf' -th. oonolu.1iril .ov,ht', SiAq. 

'.J • ~~ 

thu pénU.Un W Att~J.' o'btAW4 1101' .ou,bt th. 011. OOlU. wttbin &rtiol. 
16, o.r ... , III op1.AioA, th. lOtion. wu PJOPulT 4tfJlil.t4", (106) In ,u' ou ,t1W.t •• , Mt oa1.Y'WU • l=tMtja ùtJHe4 OJ) tbt avai1abtlity 

01, ~iJlOi AOt~, thu. U __ Ü 10ft lA lU. wUh ,-the ,..""31 t.oh-, 
&liti •• ,,< the mi 01 ftOoa;JoA, .t • }tJ'OOe4Ual AUri)' ","l __ .*" ,,-, 

1 

~ l~;ilMt , .. iU ~_ 01 .. lÛ.tII1ttV' une, lt i. 
/ ." "~tio;n of ~i. vith ,., .. .,.l ~i". thaï bU )J'mmt.4 -

'/ l ,., ...... ja ..., ..... ;~ .. 4Mlu.,' ~lui.lf vith 1dIùA" •• ttv-I tll'lIlit" 
;' '_,l ,it bU ~i ....... Jaio 'tU 1.-. MA ~ "'li •• mWt,~iow Jo tu 

.. -.utiOJlli -~.,_ ~ Il ,.u..... ~ ~ 'ri~ t_ "u-
", "'ift~... ,', " \ , :, / . 

, 
y 

'. 
! 1 ,~ / :1 
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'lb. P1'.40minant 4~tioi~Y ot &11 th... r.~ul'l" il th. extrUtly ~ 
\ 

t,ohntca.l natur. ot the!r II.vtiilabiUty. "lt -r b. 414uotd that ~Ont 

t •• linr bwllt "I1'1",'d 'by an &Qt ot th. A4IIl1m..t",t1on J'lDII ha •• numb'J.' 

ot cour .... open ta'bila, thoUIh I&Oh individu.l JIU4)" 1" b.4I.4 nna~ vith 

l1mit .. t~ W. r'lJtr1otionc., (107) Bow.v.r, th. wtiou. r.medit. that ' 
exi.t to ~p.rvi •• &4ain1.trat1ve IOtiviti" Ar. not &lv&r' int.ro~.&bl., 
IotwitMtu4in1 thAt M lOtion 111 1. i" ttJk~ b.tor. ~. OOUJ't. te d.tU'-

_____ II_W~-tb-.-.-Ub.t~t1V. ~~t. tW1 obliptioM ot, th. p&riu., ,th. p%"Oo.t4inl 
wt1tutil1l th. l,fUit ifl~4.o1,1v., tO'l' ta Hot .. ht&riJll OB tht uJ'itl th. 

,; 

-e 

'd 1 

oo~.ot :wtmt4y œu.t b. a40ptt4. OtheWiI., th. 4411= _ b. J'.~.ot.d by 

-the oourt ,tiz.a of tbt i,,1UI, IVIn il 1 t vou14 have .uoo .. 414 or! th.\ 

JUrit., (lO~) 'ltl.tr.tw., de.pit. th. l1'bnalitr ot th. Mw Ood. of Oivil 
/ 1 

Pl'O'o.4ul"', t.W:f !br' ",-1., in f,op,oi te ~t.. ot tbt ,1.141D1" the , 
pNoè4uzoal 8111. tWl 1.,&1 Altutfn'.' Ol' th. intptitu40 ot th, lIIq.r 
ren .. mt1.nl" th ... ",.!evt4 pAt. oontinutl, 1ft 1&1',' 1IItI1\11.'" to '4.tti'JDUJi~­
-tht outOOJU ct 14ardnill'h'&tive 1aw a.otionl, NI. OOnl.qUtnO', tn. 1'1U:'A1J.ty 
of 1'tIU4~fI &fI4 -th.t:, .xtt .. 1)" ttohniQg,l aM oomplex 1'.quir~ ,tn4tf. 
th. 1nA4.quat. te ... iai th. inUvUual "&Nh1111 101' rçar&tton üf~-
~ud.toi&l &%'tmI. AoDOriitllly, b1 ', ... on of the1%' inlUtfioUnoY 1A tbil 

.1Ip'O-t, ,tbq 40 not at/ON.&fI. .tt.ottvt o~trol ovn lJ4min1ltra:tiv. 
&\Itboritu •• ith.ri " ". ---.----=----

" 

ce 
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~u4101Al oontrol of publio &~thor1t1" t;,- toun4.4", (lIO) 
, , 

, "-

?he 3u4ioiary 41.01&imI to r.viw tb. m.erU. of A4miniltnt1ve 4.01.iono. 
\ ' . 

ZtI 10 oonoémt4 only with -the 1 .... Uty of tho •• 4.oùiona and not vitb 4.ti- 0 

o/erl!'1e" wbioh, tor, 1AÔk. of .. 'b.tt.~ \1(0%'4, havo 'b.en 0&11.4 &ot. ot ula4minù-, 
- t'.tien, Th ••• 1no1u4. AGt. ot ,0v'l'JJIUnt otfioia1". woh .., IDUtak •• , aot. of 

n.eflileno. OAU"irJe un4u. 4.1&y lM txP~" ~tfio1~y, impI'oper oon<luot ~ 
b.h&v1o%', h&rlbnta., hiab-htn4.4netu, &n4 unreuonabltnt •• , Oompla1nt. ot Ql • ..-l 

" .1n!Jtl'~;ôrt v.r. t1't NUb~.ot ot an ~\1i17 br th. Wh)"&tt s.po%'t Wbiob ~ "é' 

~ ,,- A 

,t1aM4 AG, "oo.W;1aint. ot otlioial mi.ocm4uot in 0 th. IW. tbat th. -" 
I .. S-

"t%'At1v. ~thor1t)" r •• pouib1. for tM ACt 01' dooi.ion oOlllpl&w4 ot 
faile4 to ob •• rv. prop.r .tIa4&r4. ot oon4\lO~ &n4 b.h&vior Wh.n exo1'oiglnB 

hi" l4minia tmtiv. powtl'J, 1bil., t •• & IN-t variety of 41ff.rent t'oru ~ 
li MY taJeAt th. tO%'ll~ of an ~1na •• of power b)" An a4minutrativ. &U~l'ity &11, 

tor tx.IIIP1e, wben .. publio offioia1 b.h&v.. opt)ftlliv.ly towardl .. p.r.on Who 

bu 'b.en 1&w.tu11y pllo.4 in hi. OUlto4)", Or it m&f h&pp.n th&t ln wini.­

mtiv. autl'lori-ty mi.u •• ,1 it. poWll'l, for W_AO', .. publio otfioial lUy IhOw / 
lA unt .. il' J)1'.t.ftJIO. who Alloo.t~ ... fOVtJ'JUllent oontl'&ot~ Or ..... in, olt101&l 
I&ÜoOMuot ... OAUI. 10 •• or cluaaI. to- .. oit~ .. n tbl'OUJ'h wlli.oierwy, nelli-

\ ,eM' OZ' HfOr on th. pal't of tb~ oltioi&l ~11D1 obi. rieht. 01' int.r"t.~ 

Iin"o _"1)" ~,., ottioi&l l&uo0n4uot .,}oon.i.t in .4.oi.1on .0 hlr.b 
M4 UAl'.uOMbl. AI to ottlfJ4 •• IU' 01 Ju.tio., 111... al" .. r'17 i11u.iR­

tiDu, , ~ C~D ~~M.Dt=. th&t an' A4m1Di.tfati-V' .uthoriiy h&I t&i1.4 ,t~ -cU.· 
Ghar,. -the 4uti'.:'t it. otttH -in &oOO1'dMo. vith, 1ft»Jft' .t&IJ4&1'4. of &4- . 

aiAi.ta-tiv. o0n4uot, (2.2,1,) 1tiu O.telOl7 01 ~J.nt ha. nev.". b.tn IU.-

J '~j.b1. 01 ~.otU1oat1ofto Ul • oouit fjt lI.v, tOI' ... Ut DOt ulu&il)" 001'JI14-' 

.... {Io'). 41tHt. 01 .. 11,.1 _tuJ', thouIh ihq '..,. ). ttu&llr . ~1rII 
. ,te» the WivJ4ual in ... t1ull"JUlt. 

~ yt • r .1 ~ 
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oorw1d.ra.t1o», fa,U" to tlko 1nto &coouni " relevant oonIi4.Z'&tiorut, oZ', 

"tr01l. ii" pow.r. unr.uonu.bl)", Uv will b. "..11t)" onl)" of an .noZ' 
within itu ju1'1l410t1on" (11'), am Oonf.toqu.n1i1)" not aooountabl. ~ tlw 

ju4io1&~. ! 
<>MI exotpft,1on to th!, ,tM1"u.1 rul. oxilia, aM. th4t ia .nrt1" of l&v 

, ./ 1 
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on th. tf«J' ot, th. 1"'001'4. Adminutr&'Uv. 111.gd1t1., lik. tho •• mentiono4 

&b~. oou14 b. r.v!tw.4 .ne! 4.01&1".4 ultra vir., notwitb,t&n41n1 tbat th~ v.r. oommitt.d with!» th. ~uri"d1ot!on ot-tho tr1bun&~if tho,. 1l1',A11t1,o, 
lil'P.&r.d'on th. 1'0001"4 -tMt WlI# tra.rurmitttd -to th. revitv oourt. Di 1" .... ori --

- ot the IXilttnO. of th!1J -t.ohniqu., -th, indivt4u&l va, abl. to obt&in ~u,tio. 

in th. ju4io~l 4Z"»& for ~ vid. vari.t)" of ~ini.tr&tiv. 4.toot, ~omp."i~_ 
thoB' bath dtbin lUJ4 vitbout jurutliotion, and the oourt.' proo •• 4.4 ta qUfWh 

4.oilionn mAd. b.r &4min1,-tra-tiv. tribunal, for tv.n th. mo.t ti1vi&1 4.t.ot~, 
1 

provi4td ,I.t.lway, that th. 1"001"4 o?»t4int~ th. MO.',,\Z1' intoru~ion t'or 401ru! 
JO. ;ultio, W&" dont to th. inIl1vi4ua.l but ai th •• pll1l', it Vtitl '1&14, of 

~~~t~or'- the. &dm1fd .• tr&t~Ji ot gov.rJ1lAtAt pol io i •• , .ino. tbin ~r8 d'~(i1hd 
oont l! ot iht wU. vazUtr 01 114m1nilliJ'litivo in.gul&%'iU." th&t b.oIU .ub-

l , 

~.ot \ io jU4ioia.l Z''''t.w 'b)" th" fl,ppl:1.oa.tiOn ot tn'or ot 1&w on thfl tao. ot thl.l 1 
1"001'4 11414 th • .tt.ct' ot 4.1&yinB ln4 trulltl'&til1l tboat poli01'1, Aooor41fJ1l.r, ... / } ". 

the lt,ill&w~." Jn'00 •• 4t4 to &ttcpt il) rOlt1'1ot ~u4ioi&1 int.rt.reno. Mt 

ont1 br eD&OtifW "tlltutOlf oont.nirJI pow'Ol' on l4aip1lJtrativ. Altnooi.n to 
... üo1.i.onI in, tb.i%' 1'",.oUv. lu14" w1thout (r';U11'1rJI th. te ~.tJl .. 

1'.001'4 ot th. pJ'Oo.t4i121" tbat il, -th •• vUeno. AnCl 1' ... on~ br Whioh tboll' 
4.ou~. %'.u1'Le4 thtir 4.oilioM (l{l4), but 1.1.0 'br orJ&Ot1rJfl pdva.tiv. 

prov.t.~, 110'1111 ~eb)" ta PJ'.o1U4. ~u4ioÙl l'Mwat 1Hlt tOI' 111',l&li­
iD. 1114. tdth~ 4UrWioticm, 

- 1be lt'i'1.tu1'." Wt1't .uoo ... /u1 to th. utelÎt thaï the oou~t" bowo<l 
to/tht 1.,uut1v. 1itU tA •• "ot' 01 4t/lOt.' .". .. on the %'.oOr4 an4 " 

Or-'" ), "\._ 

0autt.41i4fh:tft ~J'U4uUon, HwneJ', ta. 4U4uWq -,' 'tIlIully l'.tu.g, , "~I 
Y-hu b~ut.te4 a'boY., to hNd. pivat1v. o1MaM.---:vhen 4toiiioM '11'1"/ 

'~ - , 

M4I 'Dy iltmn -tfl:~jA ... ~. of ~vH4~,j~ vi1hout M1 tv~OM' 
tW ftUOM to ~t =~w., (n~, li-tu .. ~ ot ,14v on tb. 
tue of .... ~ ù , iJItNt~1 tt:bu" ~111 4.tu· 
.... tIaat ... WWH 0' J.&v ft tari v ....... iW vib ~ JwWioilion J. . r J • _ _ ,.,.;. ___ J. . 

"', • 1 "1 " 

Il \ li -



o 

, . 
, " .' ' ( . 

1 ... 1. 

f J 1. 

a .' 
••• j ! • 1 t 

J _ 

77 

-

of ... t&tuto~ body whioh vAI'prat.ot.e! b.r • pr1v.~iv. olAu •• , Jue!ioi&l 
l'tv1Alw liN .tt.otiv.ly r •• tl'&1nt4 (i~6 )', I!b. untOl'tunat • • tt.ot of the 

J.ttltmtnt Off th. oo~tl'OV'l"Y wu IlOt only to l' •• tl'iat ~101&1 oontl'O~ _ 
ot th. l4mi~i"tmtu,n. br l',,,"on of th. pzoop.,.tion -of 'l'iv.Uv-. OllU"', 

'but allo te> A'l'riv. th. 1n41vidual ot • woour •• to th. ~~1&I'11n .,11 
'-

0& ••• wh.:. ~. &11.,.4 4.t.ot 01 &J) .w.trattv. !fOUie» wu Ont wïthin 
th. oomptt.no. ot th. 4toUinl b041, -

1 

DeDIAI" the PftV&~. ot .t.tut.. oont .. inirll priV&t1v.:; ut .. lhu 
vil'tu&11y,.blrr.d the ~ioi&rr tNII 1'ev1llfJ.11I on th. b • Dt tITOr of 

1. on the taolOt the HOOl'4, ~ oourt. »ro~ té' explll4 th. o~.pt ' 

of 3~l'il41otion to cmoOllPu ... ~j,4e vl~f '1'l'O1" tal1iJJl w1tb1n. ~l'il. 

diotion-inord.r to oount.raot fh •• tf.ot ot tbo •• olau ••• and .0 to r.tl1n - , 

.ome oontrol ov.r vronrdoinl OOJIIDitt.4 w1thin th. oomp.tenco ot a4JDini.tr&-
-

tiv. &utbot'ttio", WhtN, tOI' IXIUIPl'i & .t.tut. purporUd, ta aont.: ~ 
po1In on ... t&tutol7 boCb" to 4.014. '01.1)" .U qu .. tioM ot taot &n4 1&w"tbe 
ju4ioill'j' WAI oOAltl'&1M4 ta ~ errol" o_iit.cl with1n. th. ~1'1t4iot1on 

WiftoU)", 1f wiano .. wber. J'1'ivativ. olau ••• l'Î'.01u4.4 411'"t 1'tv1ew, 
~ 100000Uofi tor Muob 11'1 ill4WNt 1'tv1ew w... the Fu,oip1. tl1&t • body oou14 

1 

Mt UIUU .. ~1'iJdtoUon tha-t it wu l'lOt live b)" th •• tatut. tfonttn1nl iti 
., .ml' oo_1ttt4 'b1 .,j: ... ttst."uv, 1l1'1bûJa&1 111 4.014_ & 'qUtJt1.oÂ ot 

. làw 01' iA MtftllliJW21 tht ni.tlM. ot oertain t&9t. ott in tol1owil1l • GOa­

"""017 J)I'00e4ul" upon whioh 1t. ,uriJ4totion to l'tlolv. th. _in qu •• ii.on 

~t4, wu fOnlU,nt4 by the ~I't. to 'b. lA '1'1'01' UJOIl .. ~l1aill&l')" 01'· / 

oOl1atftt&l _ttn, luoh nI'ON wu.4teaIH to b. out.U. tbriJ' 4ul't.4iotion 
M4 thueton IUbJH11o_,mw in-.pit. ot exolUltouq ~{OU, (117) 
" .r.-'" ~'" ' 

Â, ,tatut • ..,. oon.tn &n ~rity to Mt OAly OA th. o~tion that 
'.o~. ' ' l':4i' Wlt, lbeHtn., .," If tll!'t • .. t b. "..-, b.ln. -the ,uin ] 
utin~. Ùtut OIA!J. ".. .... , Ja42fr'" Il 'V, D"Ale", ~ 

AMi. 99, W, (1~), ,IoUh, l" .,~. "Who,.~ ~4ùtio 01 lA ' 

: W~ iJ'DuM~ W uoi4e tt'b&t'% Win 1 ~1.1.D .... tjo 1)et .. it, 
.. .,,~ •• .,. • 0011&tt.N1." Mtr!r j,~ ";1 ... 1" u,oJ4t iUt PHlja1.u&7 
.. ~~12.1NJs1, _tin, ,1* ou .u. .. ft m,a .... , JI -thn, J.f,:no-
~ , l, '1 f ~ 

J: -~:~ ~ ...... ~ ~,' .. t:~ tJ&Uti-. . ~f. juWUÜOJ& 
.c~~""" ~ ... MM , .... 1 ... MI, .. j.~I~ .~~~. ,jUJWUtioI, to 

",)" • ~ .. "n"': p ·n.t~~,~l,. , ' ,,'.t 'J r, .,..' -; ~i~) " "~,, ~ ~i,}~ "~' 1 

. ': .... ', : -L ~ . " . ,; .. ~. ':/ ", '. <:;:;·i· "'.\:, ,' .. -1:: ~ / i ~._:; .~~/. . -

Il,, ~~ ~ ., ~ :~~ <J ..: 1~ '" ,.,_..-L~"~,' ~ .. ~r' '~f«/ : '''J~,~.t::.l .. f !/ (;> t;(~ f (', ',~~. ' .. : ~'~ ... :~;~,. '":.~ <"0:<1 /-

fi ,; ~.J>~ ~ ~', ~J1 l fi n ~ "':t~ ,t' l:1 _ 1 ~ " ~ ,,,l, /t ," .. 
, • /J , ... ~,~ ," ,1 "r '1';:';'~ ( ," -1 -"" ",' rr, ' ... ".,~", 

' .J -~ .. , 1 j ~ ,~ 1 ~ ... Il.. " ;,.!~..- -\ '~'I'" 7"1 ' • : ' ,~, / ' it.... .~ 1 ~ • +~Q "~11 • fi" ':\. 

- -, 
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proo .. ~ t'urth.r" ~ (119' ~ On th. ~lU1IlPt1on tb&t tb.r~ ig tri4.n.o. a.n4 th. 

tribunal ulct. & d.oi'iôn upon H, "nI. oourt will \f'1Ib th •• v14eno. on 
th. ool!&tera1 . .-tt.r .. ~ 41014. Wh.tb.r t~ .. 'int.rior tribunal t, 4tcidon 
çm 1$ wu 1'1Ibt or w~', '120) -,. ..,-

81J11.i1j,~ .oOM1d'r&t~1J "PP1)"" i9 juritd1oUonal 'l'r0Z' of ~ An 

a4m~1.t%'4tiv. ~4y Who.t oomp.t.!1O. 4.p.n4. upon .. p%"Op.r/ ,~nttrpr.tat1on 
ot th •• ta.tut. oont.rr1~ that ooÇ.ttno. mu.t int.rpr.t 1t oon'att)'.· In 
th. ou. of JaW. v. 01ti ot tloatnal (121), :Luon~, J,,' attil'lN4. "Ii 1. 
now w.11),.ttlM law tb&t-Wh.r. ~h. jun.4iotion qÇ,,:~.~u4B' ot AD W.r.i.or 
oourt d..poMN uport' th. ~12IIt%'Uot1~ ot A' ota.tut., 'ji~;'o&nnO~ ,ive Iii.lU.lt 

jur1.4ioUon 'lrj' mitint.rpr.tine;tht, .t.tut.". (12~')' '\ 

Only , tin. line,. hq"fv.r, .tparat" ~uri.4iot1ofJ&1 '1'1'01' tJ'Of1J .ITor 
ot tMt or llti vith1n ~urt.41otion pazticularly il th •• tatut'j'tntru.t.4 
th. autbority vith .. ~ri'd1otion tb&t inolu4.4 th. oomp.too. te 4tttrlDirw 

F'~~11M'1 tlOt. u" w.ll ~ qu •• UODl ot 1IIM. iVo J'toent OId2l4~ 4.oi .. 

'.!oM. (12') 1I0UMbt ,~f'.~ ~ odteu te 4.t.rminoe ,~.tMr A IA&tt", WH 

o~1l.a.t.~ 01' not. BtNIJV~# the 01'ttnil 1&14 401m vn •• 0 'tM1'&l lM ot 
f. 41 ... _ 

;. 

lUoh vU. &»plie.uo» th&t ~,it 4)~~ '._~t b. 1&14 ~t.the ~OUl't. &1'. 

9OIIp.tentÂo intnvIM At' their ~l • ..".J'I, 1ibfttv.r ~Ùltio. 4tm.t.n4. Juob intn­
velt1ou, b)' tbt dlllplt utbo4 01 Oa.ttprizilll &nf .U.,14 error .. 3uri.~Uo. 
ttcm&l. 1 Sldl,":thu exnoi .. bai Il';"tl4 IOM .,uur. ot unol1'taint;r, lino.' 

, , .f' , " 

.. iD41rl4U11 ... kifll to iapup &ft .ililtft~'V. '.oilion oan MVIl' b. 

MIUM .At •. oomet ,.1114 01 th. 1.IU. will I4o,t th&t' .. 0*1.0 to quuh 
the Wûior 'bo47J', 4ete.in&t~" 'DIt. unomaiftty t. 1.11U11;_t14 ~ th • 

.... ~ ~t._t '4Ht.WftI 1'11411.14 br tu fOufl. oaa the ~ft' O~J'I.O. 

~ 'bm.~tUA ft t1Â14#utn;1yt', ~ 1 (124' ' ' , ,- , 

, TU 4tAi.f,1 Ol' Hlu.&l ~t ~4ùtton .. ~o " .. i!tuttl & ~l'il4wtio.ul 
/ uttOt, li~ • • ,t 1. 1/ , ... autborit,. NUli."". •• U. nabl_ 

."tute 10' tU ... a.~ .J.oJ1 if am" .. ,,$.MIOUfttI H" to ~ mu"l 
.» ... iA AH .... ri.. ,.. 00IIttnt4 1ty it !W io _ 4UHP1'4 ot 

, 1 • i. ~ d.Utu." Ja, •• '\ _, "JU.IIII~"'''''''''~JlUw., 'V, 

._IMI~UtMI"·""I.IIl.IIULI_1I (Uf', .. ,"if tH otriUJ.o ... 

.... 1t~ ~ ûa •• ., r' "M; ~t &11 ~'iJou ua ~~1ùd 1 

idtl&}~ ....... 1_' .,., ' , " , ' " . Jo • .,,11.14 tn .. ..,,{,.. 110 
/ ,', , , '- ,,' \ \ 

Y ,,'; ':~, "'" '- . - , l ,/.', ' 
..- • '. ). t f ", \ l " ,:1, :~:,-' , 

'.f~",.." ,"",l "i~,,, , ~r 1 '"', Y , <),' 

,>.'of.," ,0 _ \' J 

. "'., " .;~ , .~. "',, '\ /~'"" '. 
~',,«~,: ."'j" 1 \.~' I\~_ ~ ~ "~ 

... 1,_ 

, J 

.', • 
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./ ,- 1 
roquire .th. Comm1.don to ptrtorm 1~ duty. Th • .6uprtrIM COU" d.ol.Nd thai 

Ithe l&ttor, Wlil ob~18.d to o.rt1tyC;f &1
0

1 th. Z'.qU1~t~ f'1&C1 b~ fol1~.d. 
PiI.on, J" ,.tt11'J1lOd. /tb. bOard'II povor ot in~.~.titUs tb •• tatut. by 

Whioh it 1ij 8owrnod/~ •• not eo .0 t&r ait te authorilt 1t to d..olint to 
extrou. ;ta jur dloticm in clllr.ga,N ot 1tl cluU •• ", (126) '.rh. all"atton 
ot 4tn1a.l or, 'u§~l ot j~ri.41otion il mod .ppropriat. toZ' th. ju4loial 

%'IIVi.w ot ' ini .. tmtivf q.'1lOUII oono.rntd with tb. pantine ot 11oeno •• JUl4 

~. :i~~bon tho la.tter an oont1Jr-r,d th. ~tr to i •• ue pt:t'lllit. u»on .01lI0 ----------~.otti.d orit.riâ, 1n~1l, ab'8nOt ot a di.o~t~ pow.r, th. oompl ianc 0 - \ 

'~ith tho81 ortterift. oblipIJ th.m to Ulr01". that pow.r aooo1'41n1lY, Other-
~ ! 

will.",tM rotuGtd b,oou" tantamount te juril41ot1on&1 '1'rOr tOI' whioh ' --'-. 

~§ 'Will_ li. 4.lJpiï. J)%'ivatlve }n'OVil!ioruJ, (127) _1 /' 

Â p&1't1oula.rly wU. v1W ot th. lOOPO ot juru4iotion wu tlken b1 

" 
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b'y th. applioation oft th. ultra vir.~, %'\11., ~ ••• üp1'''. or implie4 .tatu-

tory P70o.dura.l r.qu1r.mentl-haft---enablt4 & whol. ~. ot in'j'Ul&rit1 .. , ~ 

leMr&~y oOMid.r.d to b. within th. oomp.teno. of .t"tutory bodi •• , to b. 
rev1tv.d W'Id oontroll.d by th. oourt. on tb. pound. ot UO.'II of ~uriI41otion, 

Tbil 1" partioulQ,rly, th. ou. vi_th th. proo.dur,.,lr.ql,d.rtmtntl r.t.n.d te &1 

th. prwij)l., of natura1 ~uat1o.. Oboqu.tt., J" in iM,b.o L,l,Pt v, L-
lMill HK4wn' 00, LtQ. oonolu4.d. "Tout' tn ~nt la. oomp4t.no. d. JUI.r 

\ 

une III&ti'r., il 'peut arriver' 'lu 'un tribun&l pud. ou mad .... -~uri4iotion 
&1.3 oauro 4" proo6dur'B, .n ~fObll''l'VU1t pla 1., oond.itioJ'UJ r.quill'" pour 

1 

11""1'01 •• 4. o.tt. juridiotion. 0 "'It ~inli que 1 .. dootr1;&e ~t 1& ~urill· 

pru4eno. 0 tiem.nt ~ur uoa" 4. jur14iotion 1& 'violation 4 fun pr1rJ.o1p. 
ton4lmtnt&l 4. 1& jWltio. J1&wr.ll., On oouUIZ'. 'lu, tout o. qui touoh. a. 
l' ••• tnO. 4.~~ jUltio. touoh. a. la. ~rl4lotion .11 .... ", (130) 

'lb. oono.f ot Miurll ju.tw. ooui.t. ot ".l~t .. i7 1214, ••• enti&l _ 
p~ip1 •• ot,ltdmtlJ.", (1'1). It rttfl'l to th. pr1rJoipl. ht ptOo •• 41ne' 

ot A4m~1.tr&tiv. tribunal. l1&bl. to at'.ot th. rilbi. anA intere.t. ot 
-, r J 

, ~ '\; '( 

in4iv14u&1. lIU.t b~ OOJJ4uott4 1n Rob. IIIUIDW AI to UIUI" tb&~ ~u,t~. 

Ihal1:J»t onl1 b. doM, 'but .hI~l allo b ... en te, b. 4cmt, It 1 ••• t1.tit4, 
liHt, b.r th. ~.iDo1pl. -that ln 14~4to.to2:' te 4idnter •• ttd, u~iu~ 1114 

not b ..... ~. 1ft ~iJ ôwn o ••• (MIlO ~ 1ft lU OAUI.) &Dd, •• oon4, th&t 

iht JUtit. to .. 4i1put. b. ,1ven IUltio4,.fnt Il!>t1~e dl the opJ)Ol'WDity to 
b. bI&ft w to 1'1.14 thtil' r .. peoi1v",-o .... _'&U4i &ltoe pu_~, 00lJl'-' 
,tuJrily, the priAoipl., ot natuft,l ~tio. oouili 01 tho •• tau Pl'OOt4UI'" 
tut., body, 0&1114 upoA to ÜOU~ ,u •• t~ ~ &,JUb.tM.t1&l _lOt 
"10ft tbt iAtm.t. ot in4iYUual./ OoûU·tollow. / 

/ • I~ • , Ç:> 

Il il pd' 41 .. 'MN" 
. "'~1.,1t "~t .. ~t~.w bu j.~ Oo4UW iA ~tiolt ~ / / 
01 .. ~ "ou Dt "j,ni(,~., .. -~ •• it ~..utoJr ç~ 
~ 4u41.o.,. fbe"1ltiU t/aw ...,W Jo ~.Jaüu' OOIIIlilDo. vith " 1 
.~WI ~ .. of ~~tw. ft al2. ",,",tI~~~ ~it. ~-... J,ri.1M AH / > 

~joW 1114 4.UÂ-~wW iD tI&'ÔUB .. ".~u ... Dt j,jüle- to ' J 

oll'~ ~~. ~ ~~ .. et ",_~I t:ov-,., ...... il .' ..... 
W ~ ~i'. po.,." iIIH ~-' AIl .ttùm, _~~ '.~ ~ 
O~W;~"" .. ~ iÏstj ~~ • ..,. ~QIM .-~..,.. 

r ~ --';,' '-1 i '._ ~_~ ~ ~~ ~~'.t:."" 1 

e f • .. ~ l' ,,,.1 1 1-

i '. ',', ',~ ; : ~. ", ' ,--:'/, .,; ,:,"I.J j' >:- :~"~--~ ~. ',~ -<:~- -~~,I:. ",._" <: ' _,~ -;~:.'/<\';;' , __ :~:~~~,;,,:,~,':: ~_, ~',t. <,1: ,'" ,<~~,~,_ . 
. , C';"'~" ".1 .. -
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1 '. 1 .. 
~u.tio. in th.il' ' •• l1l1B' vith the oiUzènl of Queb.o" (1'2), Aooor4in61y",­
th. cour;. h&~ been ob1i&'t4 to a •• ur. ooç1ianoe vith th~ pr1noip1. on :the 

- 1 

part ot jOVft'JUltnt hod1, •. 'by l'.teroo. to th. "h.artli6" prov4..ionl ot th.ir -
enab1ins .t&tut,g,.&n4 to qU14b &1 ~lt1'& vil". &~ 41trtl&rd.ot .uch exp110tt 

provi.1on., (1") 

hc.ua, tbt m&~Ol'ity._ot J..ei.la.tiv, Ol'to.ttoM, 40 not, hov,v'l', iotqu~l'. 

l4bnenoe t4 the "au4i" rul., th. court" hav., ~&t oOIIIIIIOn l&v~ IOUIht to qu ... h 

a. ut'm1n&tion 111&4. vithout hear1n8 tho int.~.t" 'partù. on th. pound , . / 

that JUoh " 4.01111<»1 111 no ~OU1on vithln th. t01'JllJl of th, enabl1ne .t&tut., 
wbethtr 1t provi4t4 tOI', ott vu .ilent vith rtlp.ct to, .uoh prov1.10i11, In 

th. ou. ·01 1 All.' ÙI 'mtll'gE' Litthpligu" 4. tJpntl'ltl v, La gop1"iM 
". ~ !!m1.kt. (1:J41, the ."".... O .... t 01 OtllAd& ...lu into tilt 
.t&tute tn ut.iton the r.quiNUnt 01 JIIldnB 4 • .o.Vïon. in &Ooo%'CltM. vi th 

- -~ - -the- p:r1noipl., ot »atuJoal ~\.lItiot. I~1'IIt4. "that J' •• p.ot for th. 

, 'rit • .u4i .1tQlla part. vu the ÜIlplioi t 4uty ot tv.I')"b041 lDroi'!nI ~u41-

i oW or quu1.~u4iot&1 tunoUODI, 1114 M.d DDt b. U»>!H.lr mnt1one4 in ,the 
,.wu", (1'" t:.ml Gut.t iD 1("_ 'i tJ. v. 'PrnWn (1)6), .... 4 vith 
tIaI F1M~,1t 1&U 4oWJ1 tn 1il. A1W' ,1U4, .. t ~tb. b ... 1. tha-t '''&l'lu.­
MDt il taOt to _ l'ftlWU4 to tlb "'''7 , .. tu., ttietlt. w1thOut ,ivUJI th. an 

oppott_i-t7r of bliJJI uaN Ü) thtir intere.t'1' 'aJi1tuaut i'"J'JOt.$o b. pJI'- " 
.-.4 tel Mt CaU1.r', (111' OA jhe o1f)1%' hiIA4, th. eu".... Couri, iD Qt1an 
IP~ ,QPe ~,' ,i 'Al' Y. qp,,~ (l,a), .tntaint4, &1Jl:aouIh pH1ia,. obUn,,· 
thl.t .. o.tatu-t ... ftFIU1r. oblllH to 4101&1" that tM' p»SOi,l .. 01 , 
__ 1 ~t1o. v .... -te &ppl)", lfoltlOYC, ua otbw ~u4I ... tI, l'IOtttlth.td~~ 

, UIIIIIb" ~~ ,~U_ a )Ml'iq, tbI oouri. _haVi tttlu.14 1;0 C111Mh -; 
... __ tiou lOt :jA IOOOJIÙIIH vith -t))o •• ~»u 'No ... DO 1' ... 1 n.-

1 / 
Ju4i.- hI4 ___ ~ '(1") - ' 

'. ' 

Ou ~ iMi;;.bat t~_ jA tu ~1.ot&1 "tu ... l B4U~'" 
- . ' OOVl:tMo ••• tU Mt JflI.tille 'w .. t" toullUtioJl 1111. -. .itT ~t 

~ lJ D ~ Q 

... ~u .. tt." ,"t~ .. --=t tu ~~~ OB, ~ 4HI >'-­

-.. ' ... tJIat ~ --u ,_ , iN ·aato .... '., ..... ,Ilot 
~_ • ',' ' f ' , w .......... ' .. ~i" ,.~~~ 01 tt4a:ùt mitw ~liolH 

•
. ' ...... ~:.,.... .. ftPjI>~~-
. ' ' ,..".,., ~'~,.~._\. •• ".Iaifi~~w... .. .. '~Ju'", 

/ , ' . , ,'. ";"1" , , ./' '. , ' '", ",' / ---------
" ~' ::/ \ l,,' J -," • 'i' . .,' " . " /.------

r " ,:' :'>:,~»',"j~.,>,,--. "':,:~' ,~·-;,:fj!~'~/~.~: :if:"',,:>~<,' -(.;,:: -<~~~,~;~.;,~ , /', ,," -~-
'1 j: --,/ii. 1 .J. " Tl ,~ .. ; y "0 ~ ~'r;:~ 4/ ',i { ... - "if~ !'~'l104.~r~ _.J 4.1. ... , r' • Ir' ~'J"'I q , ' , .. ~' -~ "...., 

ê - .Y.., i '1 l ' '-T.1 1 .' .' ' ", """-,,. " J' 1 ~;' ' ,,' J • " : " l ,- 'l" .. '1 ' 
f,T 2: t't " Sl/>:"I~ ·,1[/' ""f &-", (f4~ 4 " .... .tç';~ 1 ~," ~ ~ .~ ~ 

,..; ~!";}_;/}~\J-~;l'''; ,:],~._t, 1 .,;-/ 1: ~': ,j;"t ~.y,::,;, . .I'ij! 'gi 1. • ,'.r~, r~t ~_~ \,' " ' ~~! f' " ~ c :," / ~,~-_~ 
~ .r~ '_ 1:~îr . '{..t"/,I~;~ f < "J~Î\$\J _~' i~,t;·til',~rk. .J~, 1'" f':'''' , .. ~ ... ' ,1 \ ! ~ '\ - '.- r 

~ -Li '~-'"t.. r" • ,,/ - .!I , _' [,.,~..,.., ~<". iJ' ~J ... """ ~.. 1 J1, ;~ •• _ ~ .~", '.'_ 
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tbey &re not bound to tr ... i .uob qU •• tiomt AI thouP 1 t v... .. tr1&l... 'l'her 
'OAal olitaÛl intonll&tion in .., v'/1 the1 think b •• t, .1,..&1" .1vtfJI><-& t .. 1r 

o.PJ,ol'Wnity ta tbD" Who .. r. P&1'ti •• io th. ooniI:,v.rll1 tOl' oon.ottnr or· 
oontl'a4iot1ws a.nr l'.levant .tat.unt. p%"JU4toi&l 1;0 th.1r vUv" Il (140) 1be 

, 
oJ-. ... 

0 .... of Xei9 CpnatEY9ii:M 02 - v, ~IIiàIWUu.J""'WSI .. .u.mWUUi.W~ 
(141) 011.1"" prime .xampl. Vbere & for.mal j bt&1'inr VII UnDO ..... tr in. th. 

opinion ot th. Bupreme Oourt 4f.»!t. th • .çlioit pnvitionl ot th. L&bour 
- 004. 1 P16.o», J" u"l't.4, "Il M IAut pu oublw que lA 00llll11"ion n-

• 1 

no • • a ~1'i4ioUon'4W UM .tiar. 01 '''1"&l .. «&t tout l'.taN •• t §UIJ-

oçt1bl.4. oau,.r un Pl'4~io. ,rave .t 1rr4U4iàbl.. Tout.n Jll.&in~t 
1. pr1:Joipt que 1 .. ra,lt. lOJId.uwmtal.1 te/la ~Ultto. doivent 't1" re.p.ot " 

'~ 

/ 1,1· taut •• f&1'4t1' 4'ÛlJO~e1' un oou 4t JJ'oo44ul" a 1m,01'lIAilu que 1. loi .. 
__ ~ __ ~_ _. ~lu.nJWo. __ !i1' •• __ ~..cAUNHIl f~) . 

• "1"'''~ / . 

41 

\ 

ln oppo.iticm to th1l juriJ~, IWIIl'OUI ~.ent. have HtUl.4 ,~ ... 
to bt bound. by tht l.ow .... N of Hm1numtiw PI'Ooecluft UlIot liM bHn 

~ , , 

&pplU4. ~ ha,.. .. t to JkIH • .... J.ot ooçl~ w1.tb tM &1141 rul .. 

of n'OoMuf' in the Ùd.H.tI·of ~~ioe ~~t.t~, fn tbl l'ft'Ion &~~ t~. 
Hori"'- M4 ot lA "'Û1utnt~ _oi,Un'l, ."'.tthdap4Ül1 the hum llJc.lr "\ 
te> b. 01U.14 to the MlI1l'1i.'OntioAç ol 1O"~t pol1Ôt.. ty 1''''0» ot th. i 

4el4r. "'0 lri4bt ftnl .• it~ tbH. 4eoilionl bay. ~ 
lIOUYàW 10y d "ip1e tlIa. ~1It::7 " • .toM wi 'H ._ to 'H 

. 4oU.. Jo " .., hw &1 . , ~H.Nl oo.n4i-t1onl for tht 

_ ~. 01M~-ot ,th. 1JUMj,.~~i&1 ~1.oÜOD ot ~bwJa1t, 
lA mn JJIIJ'Wi"I. ~ ~_baft ~: ùo»~ 01 W~ 

1to4ù. v.bt.N DO ~ttN 01 .. 1.Hia.. jfi1&t 1t'OU1d ". 00IIUne4 v.. ,iwn to / 
'.u ,... ~.w. ~ tu.. 1 t.~JoA Jo " "')y tM '047 ÛlV •• W 

o 1tJ.tb the e4a1n1.~~' jOiioy, lA ""''''''MIe lm"'"*, 
WanlltM • ..,; (iIe' 1 .,. ,l&JAiitt ( 

/ 

• c' 1 \ 

QI1W ln iU ~al fi." 1~ ~ ~_~~'/'" ~,u." At.&1 'r 
to.wuw}!bf ,.--- ... ~,. _'~ ot~:UIIDojd .......... -'t~1 ';, 
Of .. ~~I...,..,II/· .. '"..... ...... ·.'_üt~tid that ' 

~tlaiM~"'to~,,;, ~'::'" c, __ .... __ ut1ftA.~ 
• /.. _., jo ... ' .. . '" . ..... .. " ..... , 1111 ........ 

;'.. . .,I.ù ..... :-..'r~:'.'~: .• '~ ~.' .. / .. ,.'~/~ •. ~~~~~tbat. 
/ .0 ,:", '.': -'c"::' ' .• ',:' ". '. ' «'~"';:"~'" _:., '~(. ;;e~:~ ',," l '\ '::;" ~'; L. 

, '1"" ~'E l,: ~~ \ f .),~ t,Lt 11'1_ ,..:~t:"i~ ;;;..<:. ;!...~}. ~ ;'t'~, .. ~, _ ri" ~ , _ 

'~'j "~\r""t' ."': - li' 'r,1'~!l::,")J.ff.t:..:&ff::ç: ' ti' J -. • { f", 
, flr ';"J' "~~' ,', ,",':,. r! •. "'\''t''lftt<4;'''j/Jf .c, ' . "C ' •• " ,,' "~"" • 

,:,:1 -A""" ,,:/:~t::Ï:\ -.:·<'/("))j'~.1,~,.~'~~;';:;';':·~~:?{rI?:.':1s;: .. :·;·:·:".l!t>\ b' ,.,"; • "'<:7··' ,;',.,,: ,_",;:<, 
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pn.eoA have t'ull m4 ·oompl.t. <notic. ot tht oMri'. a.pintt him &n4 an OWOJ'-
, , 1 

tuAit y to r.ply tMl'tto" 1 (1.44) Thi., IJtattunt ofi l'l'incipIt Hf.r" JIIQJ'.OVlr 
, l ' 

1;0 tbt r~uirtuDt that betor ... val14 4.oifl1on oan 'be l1li4., th, per.on -
•• 1 

atteott4 mufllt ha.v. :b.en atfor4'4ddth the op-portu~1.tr to tJtfite hi" cu.. In 
1 ltirbtkf v,. U1ghwH 'h',Uw Be'rd of Byktt9htW~ (145 >.' tm. pl&wtitt' ~I •. 

oonvlot.4 of ~p&irtd <irivi~, un4 «UJ a r'{fUlt of ~. oonviQt1ot1, th. br4 
, 1 

r.vokt4 hUt lio.no. for two montbt.J. ?l'lM oourt i,l~ tMt drutio oona.qumo., 
1 

m1.e'bt r'lUlt tr,om BUoh a. rlwo&tioru If. n 'ifJ.Ino~l 10." and in .OIN OU,,,, 
, . i 

, tv.n the 1.0" of 'IIlvloi'rHnt 1 bw &rt numtl'ou, v,oa.tionl in vhiob th. 128' 
" 1 

of .. JIIOW o(j.r ilJ .".ntul to th •• am1n.e oi .. lit.lihoo4". (140) Corw.q,UGt-
, 1 

1)", GrIhul, J" oonolUded, "In f11;f opini9tl wbu. ~ J.WVooation or flU"PGl1.on 1 
, 1 

III .. 11000' il. uœ.r oomidtr ... tton, tM per"on at~~ott4 by th. clIoûi<m 'ta 

~ rt&Ohed. ,houl4 b. eivom th. opportunity te awt4r b.fOJ" th~ ~'l!4 &rJ4 1;0 

b. int'o~ of tl'l. alltption.lJ vith -vhiob bt il t~t4 &M 11v.n ln opportunUy 
, l ' 

to J'çlf th.,.to fUl4 to 1>1114 oi%'owutalJ,o., that Jll~t Wluenoo the JO&~4 in 
th. 'Broi@, ot tilt lXWe%' ftbioh i t propo... -$0 ~i •• ", (147) ÂIJ .. ~.1Ul t 
QI the .. proot4uml·Wio~~" _ti.o, vu not ~ lA4 tM o1'4n of tM 

~ } , 
JoJ:r4 'Wu quuhec1 brl1M oouri, l 

1 1 
~.., ..r f 1 

lJtç1te ~N of h14b authori-tit. to tht;ocmtr.e.q, .om. ~iJiou 
> ~ .baw J'UW tbât tbt , .. J'tû, hI4 & n,ht Mt OA1y to; 'b. hMH 'Dut &1.0 -to 12&\". 

, , 

, ".0.81 bMflnI M4 &ll that tDù iç1u; • to t. pWJ,OJlI.lly p.r ••• t, iD b. 0 

HJH";.t ty OO\IDJ.l, W ottu ~" 1:0 ,1'04uol vUn.tj ••• , ~ n.tn to 
OJlO.,-tJree1. ibM, l,)u)ft)A4 -ia7.WJ".PI'.t&Uon. ot tb. lU4i M. hM 'b ... ,-

""" - !. f): 

poutN by the .,-.nï 1ft, 'lImiP rriat. bU4 tE Il If 1 21gb, llMU" 
aw., (ua, 1 1U w'boul' ..ut ... JoUd if" H,ejUi,., ~ it"wtt to ~~ • 
~, M4' je b PI'H'" ~ Jo ",mi • O'H~-fU'=1-tio» .'~ 

" .. ; ~ 

, .. woate ot ODe of UII l'&rii .. # b 8uJJ'. "'"'.d ~Ut4 t..ba~ • 1141 .. 
-. ! 

,1.11. ~ ogu14' lOt w HIduo .... iD ~J ...... , ... , .t 1' .. -da. "ely 

HMW ...... ol,~ .. -t ~ ... of tu .".~let .tH ,_ (1JI9) 
.., ~ 1" 

, il 
%t ...... 00lI01 ... boa. tilt .t"'::: ~f.I~";I ........... -.. UlUt ., .. . . iJat..,.,. ~l ~ tU4t A1~ ..... ",,~ JÜIJ~~ .. ~ ~W . 

1 .. ~ 01 4UttJH )y tü ~J.oJl ja fJIt \HU.f.N 01 ~ fil ' 
. ~~ vJdà, m,bil ..... fttIIl,..jIIUH _ .... -~-:_,._ '.ft-

, ~, 1 ' 1 ..... ~~ .,.,.tJaHM ~, , tbU ,.".~ ..,.. ... leM .t~.,.~w, 
\
"' ~ 1 . . ~. " . - 1 • ' ,J 

-:fI'" '), ---.. \ 1 ~ 1 1"-

1 

\ 1 •• 
1 
1 
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< ' • , vhfn OOM14fl'&tioM 1'.pr41ne the t)"pt of 14m1niltrat1v. IUtaQt~ perlQrtlJItIJ 

W-!.tatutoq b04t.1J &1'. takfll 1nto &QOoUrlt br 1tJi. ~ucl1oi.11'1, -1btr.1. \lM-

1Ï1It1t)' <ml,. vith r.lJlp.ot ;0 ont oaH,02.'Y' ot' tunotiOJlJH loltl)' &g'no~ 411;1-
, ' 

0* • .1211 14m1ni.trtitiv. tunot~1UI ot &. jUdi<l1&l 01' quu1-3U4101&1 ob&l'I4ter 

hat. tht obl~lt1on of r.fJp.o.iine t~ buic, j>J'!noipl.~ 01' natuNl ju.tio" 
1 

1t1~ oM%'(UJwriation h&1J .xolwJM<l mu.M%'OUli ~l.ol;J tr:om tn. &lJV11o&iton 

'- ". of-': thell' prinoipl •• to tM 4ttrtmtnt of thOIJ. 1n4ivU\l&~. who •• rJ.ebt. W 
/ .tnt.rut. bavt _n 4ltfowd l1.Y jtb.il' ùoi,ioM, . .~ 
Il! ... 

l ' 

1 ~ bu1§ upon 1fhj,oh bo4i •• .uZ'oi.We liCIIIini.tn.iiv. f'WlOtioDl haVI 

b .. n a:olu4td t'l/OJA th. appUO#l;t1tm 01 th- rule. Di rJ&wral ~"tto. if" " 
~tHt&n4irJS o/~ & pu .... ot Atldn, L,;" tA la. y, '1tPU1.p1W qPW~I- () 
URanI' &lx WH l6mAAn litokloUY 42W Q9F4.tHI Cg, (l~O), Hi" .tltt­
mtn;t on"tn. OPf%'l.tio» ot tb. wiu 01 offl~:'i Ul4 ~hib1tion WlMI ct.n4lI4 

1 1;0 ~PP11 ta nawrIt1 ~Ùltlo., u. ... ~ tbat D9\œt. oou14 J'nm ''VlwrtvlZ'' 

_' body of ptr.OM hlviAB lt,a.l autboJ'itT 1:0 utmlliM qUt.iionl.l att,otine 
, '. 

- tM r~t. ot M~.ot., Md. ~. tM 4ut, te> l4't .1011111''' ,", (l~l) 1tli. 
, -" . 

• ta ..... t wu JA~.tt4 te _Ill tb&t the sn'wip1. of naw_l ~Ultio. bI4 , 
to ~ DbJnvf4 not *1» ~~.11 tl» \ ~u tJt ûi4~'VUu&l. wn. 4etl..nlw4, 'but 
~ ,the 4-u-tr to~, &0$ ~u4ioully vu 1U~ .. 4 ont.o tbt 111'11$ (o0A4itton, 
·IA 0:EE' to bt ob1~ to O).~' iIIe.wlt Mi ;ltmua ~,-, tht.' , 
ùoi, , W 10 ~ • .,.,o~_ &t 1.ut-. 4U~J..~1oj,allUMt~ Ul4 
t.Mn • fZrI ,"uion ot ., uaiA1Itati-w MW)'. Whiob fWVutbtlt •• MltH'H4 
tht J'J4b~' I)f! Wirl4U1l.f 4U Mt h6w to 0Mpl,1 vith ~ ril_tion.. . 

i ' ~ -

.~ in..,..t.tton t:- ..,~ ~ .,.. 01 JUItJ'OU oout ;\ldfaent. 
"'0111 'i.A~UN to WivUul. l7y i'MtOA 01 the "'»1 of _tu.1 ;utttoo 

l!l "~ 

i# oimaMMrloH ..,.- ., ..... lW ~;,.U" ~iJm1 W 'DI .... 

... om.Ûl to",.~:tH ~N,_ Ü\""U, ,JIll ...... AcItui jaa tu 
, iœ'*'" ~UdI.- "ou. ti1at .. JUaU~tI .......... _ & 4iHfttJ.ol&J'1 

: ..... ~ _~ » ~ 1ÎII ,w.wtf • ,..,....,., alllllotwitIÎ­
- --;--__ ~ . ,', ,~ tJOJfl.It.ur ..... ft.,.. • ~, ,..iu~1 .. , .... Y&I DOt, 

~,_~!j"_ .~,/JIIj." ,IIOÜH .., ~ W il Mt "VIA ., '. ,1I~U.lt 
(1,,),' ~ tUf kltl,. WJtaUoal ...,~., , .. ÜOJi .. _ ... ""'" 

'. "', ~~""M\"'W1ly-"""::Y'''~'_~ _ 
" l ' " ,~ .. ~ ... ,t., , Ma,"'" 01,... .. 

l " 1 ~ .... , 1 • 1 .. !, - '. ~, 1 1 

/ , ' -(r" i ; "', :' ------. ,/'! : J' 
.- .' : '1 ~. , ~ '\ , " J; >"-' ;':: .' , ,,' ,"'; ~~,,', ~ ,;", ' 1 . ." ' ~ 'l' J' , , ' 

j, ~ ~l :',}- '{r.,~. ~~~\.; ~ 1 : ,;!.t;~: T.~~ .} - JI. Of -1",~ _. 
- J ~.1 ' 1 1 ' __ 1 ~ : l ~ .. " ~ " 1 ; " 1 ~. ~ 
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