t
'
|/
o
ve
'
-
. . -
.
s
» -~
LB
[
4 -
”
»
1
.
4 ¥
\
PR N
.t
H]
-
s
PR o
'
-
N
K
s

-
.
AN
\
N 2
'
A3
.
“ .
- )
-
-
. I3
, . -
i
4
’
* @
~—
.
- ,
A -
i -t
.
s
T
v
.
.
\
- /
'
!
.
) . .
,
'
PR
.

-
“
s
.
H
LI
.

“'r

v B
.
.~
w
-
- ¥
'
H -

A
.
°
.
'
1
v . .
/\
N '
N -
-
-
@
[ »
-~ .
— o,
\, Id
’ “r
+
- v /!
' . P
- .,
3 . R
A A
PR
-,
\ ke
. . .
> a® o, .
-~ - -
+ .o -
. » -
. -
S
P .
‘. -
‘ .
@
T~
. -
i::
' <«
; . ;
* ~ .
+
, ; N
. *
€ -
-~ ©
T
A +
<
Al .
— Y
N
°
.
—
‘/ .




y
1%.:
.

-3

Lnmidran ATk, S0 G ETE Brrgins

Ll ¢ @ % s
3 ~ -
P
- > s x - - -
PO - v -t
L 4 - I S . Pey T & -
,l - B * » L.
- 2 o - * . A -
. - - - -
. Il £ ™
- * : -
2 N o
-

| .
. « A thegis submitted \to the
;- faoulty of Greduate Studioa and Research -
in partial fulfillment of . the regquirements for the
degres of Master of ArtsT

-

i

B —

-~ -

- N —_

Department of Eoonomios and Political So:l.moo
. ] MoGill University
‘ ) ‘Montreal

, . \
. .

7 _ . September, 1975

[ . ® - -
| . ' -
l (©) REINHOLD G. GRUDEV 1977 ‘ '

0




e ERUCERETET. (OREUSETLCY 3 R s T 3/ S SR N
> W bew . . . !
. L gl - :
. * - . %) o
+ e i * ", - .
i Lot \
. » . ’ {
- ; . i
<
- . - 5
’ - . {
/ . ! , f i
- - % . R ‘
. .- ) P :
o 23 ¥
s . !
!
’ h
° : ) ’ i ;
- . B !
: L
e N
¥ *
" PP .
et
- . 3 s .
“ > . L - . -
. .
. P ,
0y - b 4= N \
. Tr g - ., :
E “ u . o 4 ;
" - . !
4 -
\ ‘ : ' { !
. o " - A i
. . ) !
. .. < T~
4 A:‘ﬁ—/ . . ) )
x 7 S, b » R *
N o - e - ‘
- 3 4 . . . I
4 : ) - " # * Chd "
- N o~
‘ é . ' R T » (o
, .
. ‘ ® J
. . A i
. - SE {
s
- q“ - . , «
‘ TOR AN
THE PUBLIC PROTECTOR AND .THE COURTS -
5 N 3
' . / A
1
R
- .
b
.
.
\
A
4
.
, &
> “ ﬁ
3
:’ hJ
- »
s - \
. . A
_ e
M
B
: - ‘ %
, Al
T - ‘ . .
« J . \ :
/ - L3
- Y R
~ - ‘ -
P
o -« . o
. R —
. / .
, H - - BF
- .
& . uisél‘.« /
. /
" S
- . ! '
/ N ‘. *
\\\ - .
. - - \l ~ ’
. - ' - .
. {
[ ' .
. N \\ R ,
‘ . R o \
\\ -~
e . L i ‘




Title:r .

duthor:  Reinhold G. Grudev / Ve

. [N . 3 -
Degree: Master of Arts : ' \ /
Date:  September, 1975 / ) co /. ' / |

— /
. " | .

; ; ,
TN L

: !his is a atud,y or thu effectiveness- o!‘ thn oourta, the members of

" the Natioml aambly and’ the Pubkio Prottotor, the min” remedies pres-

‘ ently available to oitizens aggrieved by adminiatratiw aotivitias.
It seeks to demonstrate that the two more tm@iticmal vehicles for the
redresas of grievances have become inadequate to protect individuals oom-
pletely from administrative wrongdoing. The defects of these: two meoh=
anisms - the cost, the delays and the technical procedural and aubstantive g
impliocations of judi®ial review, and the lack of time and ressarch faoil- !

ities and the politioo{l character of the interventions of the M.NuAy e - _

have necessitated the ‘creation of the Public Protector to supplement the

protection orr@m ‘by them.

. The three mohaniama now availablo for the redress of grievances !
are examined and their procedure, oriteriaj- scope, Jurisdiot}on and the \\
ultimate results of their interventions are compared. The study ‘bonclu&eq\\

at’ the citisens of Quebec possess a zore oomplete proteotion from govern- h
mantal maladministretion by the presence of these three mechanisms than has
heretofore been possible, though additional reforms of each are reguired
to achieve a balance that would take account not only of the need to pro-
tebt individuals from aiministrative aotivitioa but also of the exigenoies

B of admin:lstrativt crﬂoiamy. : .
s P ~

-
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- maintenant, '
oompldte contre led erreurs gouvernementales. Néarmoins, des réfornes
] anpplém/n 8 sont requises pour maintenir en équilibre une défense
adédquate des droits des individus et les exigences de llefficacits

, .
i
t ’ .
{
i
| \ .
v‘ 3
' : ! PRY

| ° de v\rnoao; § des trols
prinoipales voies de revendication hisent d la portde des citoyens -

o
e tente de démontrer que les deux véhicules
oit les cours judioiaires 3 cause de leurs cofits

Cetlﬁe
traditionnels,

veo cette nouvelle institution, une protection plus

adminigtrattive. S

-
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Thiz ia a ocomparative study of the three remedies available to
individuals aggrisved by administrative activities. Although scholars
have dealt separately with the inadequycies of the various political,
administrative and legal ramodioa offersd to oitimens, relatively little
aoholarly\n tention has besn givon to th aohiovamonta of the Publio :
Protector, th\mw institution oreated by\ the hgislaturo to oomponahto
for the defioiencies ‘of the other mebhanisps for the redress of griev=
ances and to supplement the protection furmished by/' them. Possibly
because of the relatively recent interest in the institution of the
Publie Protec'bor, no scholar has to date att ted a thorough comparison
of these remediss, and it ia to fil11 this lao n7 that this study waa

ohosen.\ ,

In preparing this paper, I benefited greatly from the research
faoilities offered to me by Mr. D.C. Rowat and Me\ louls Marcesu. I am
particularly indebted to them and to the other gentlemen who permitted .
me 4o interviev them. Their response has been gensrous ,ﬁ courteous and

" cooperative. Sincere thanks also are sxtended to my thesis advisor,

Professor J.R. Malloxy, for his valuable assistance and advice during
the preparation of this tZos:ls. I would alao like to thank my friend,

John Parisella, vho procf-read this thesis.

Speoial thanks to my wife, Diane, whose patience, snoouragement
anl assistance vwere an inspiration, amd without whose deciphering and
typiaf gkillas this effort wouldvnwtr have been poasasible.
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_ The, British North America Agt of 1867 (1) was an instrument that as

far ae posaible simply ade,pted those inptitutions exiating in the Canadian
Colonies before Confederation and oontinued Yhem within a federal fremeworlc.
The preamble to the Act expressed the d sire that a Dominior’ be oreated with
"a Constitution similar in Principle to that of the United Kingdom".‘® This
incorporation by referénoe was broad enpugh to encompass various fundamental
British constitutional principles such parliaﬂxentaz'y sovereignty, the rule
of law, the independence of the judioi (2)y Judicial control over inferior
administrative and adjudicative bodies,| responsible government and ocountless
other features of the British Constitufiion that had evolved since the Magna

Carta.

This wholesale acceptance of Brifjish constitutional prinoiples into a
federal system subject  to a constitutignal document has, however, produced
some modifications in the application qf these principles, partioularly in
the field of administrative law which geeks to regulate the relationships
between iruiiyiduals- and the state. igtrative law is.concerned with the
powers conferred upon administrative aythorities by a legislature and with
the extent that those powers can be controlled. (3) N

Historically, this control hds been exercised by the common law courts
vhich agsumed the duty of preserving the "rule of law". This concept denotes
the supremacy of the law over governmental a.ctivity, especially in relation
to the rights of individuals, and it d 8 that this aotivity be :aeni‘:;ned
to what is authorized by law. The key |ingredient of the rule of law is the
existence of an independent ;judiqiary ich possesses the means to resirain
and control the abusive, arbitrafy and {illegal use of administrative powers
and to remedy encroachments upon the rights of individuals committed by such

use. .

-t

It is, however, the interaction bstween the prinoiplps of parhamentaxy

. supremaoy“and the rule of law, the two oat fundamental principles of ‘the

Bri@dsh, and by adoption of the Canadian ot}natitut:.on, that determines the
extent to which governmental activity is controlled either by the courts or
by some other mechanism. Whatever vehicle’is employed, whether it is the

o - 5
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common law oourts, the member of Parliament, the Swedish "Ombudsman', the

French "Conseil d'E'ba.'b';’! or a;w combination of these; their very existence

as aﬁ.temativea proclaims their indispensability in any society concerned

with justice . They have been oreated to ensure that the rights of the in-
' dividual are protected :f.:ram unjust and unlawful govermmental activity.

0
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CHAPTER I - THE DOCTRINES OF PARLIAMENTARY SU CY
AND THE RULE OF LAW. —

A- THE RECEPTION OF THESE TRINES INTO CANADA N

The British North America Act of 1867 had the effect of incorporating
the fundamental Britigh oonstitutional prinoiples known as the rule of law
into Canada I'and into the newly-orea.ted province of Quebeo. This principle
means the supremacy of the law, common as well as statute law, as applied by
the independent common law courts, over the Crown and its servants. "The Rule
of Law requires that the powers of the Crown and of :lqts‘ servants shall be de-
rived from and limited by either legislation enacted by Parliament, or judicial
decisions taken by-independent courts." (¥) Arbitrary and illegal acts and
the infringement ogghddual rights by the Crown and its officials required
not only legal justification, but these acts were subject to review in the
courts. Therefore, the liberties enjoyed by individuals were "the result of
Judicial decisions d} mining the righ'ba of private persons in particular
cases before the courts." ()

The rule of law had been established in Canada by the oreation of the

Courts of King's Bench on the same model as those of England shortly after

the Quebec Aot of 1774. (6) Accordingly, in addition to applying the law both
common and statute as well as any ordinances -that were enacted, they were en-

, trusted with the same eupervisory Jurisdiction over the legality of government

Feet *

activities einoe these courts possessed the power to issue the prerogative

writs when rlghts of individuals were illegally interfered with. (7) The%e-
fore, the law of judicial control which was one aspect of the rule of law was
"introduced into Quebec as & result of %e cession."(8) \

PR

The Courts of King's Bench'\we’?re replaced by a Superior Court, é court

of f:.i‘st instance with Jjurisdiction in all civil cases except thoee strictly
reserved to ther court, in 1849. (9) Te statute responsible for the cha.nge
made provision for judicial independence q.nd impartiality from the two other
branches of government, (10) another essential ingredient comprising the rule
of law. Article 7 entrusted the supl/lerv-:’.sory funoction and the controlling
power exercieed by the Courts of King's Bench over gbvernment agencies to the
Superior E,Qurt. Jv‘lhe Jjurisdiction to issue the premga'bive;write, whereby the

?

-
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supervisory function could be exercised was also vested {in the Superior
Court. (11) Consequently, baéguae of its histofical origins, the Superior
Court possessed authority over inferior bodies oreated by the government.

The Superior Court was introduced into the Provinoce of Quebec hy
section 129 of the B.N.A. Act of 1867. That Act simply maintained the ex~
isting courts with their-attributes of judicial ocontrol and indepsndence.

The latter characteéristic was reinforced aud enshrined by sections 96, 9%

and 100. (12) Since both these attributes formed the, baais of the rule of

law, an integral part of the common law, whereby the rights of individuals

were protected from arbitrary and illegal aots posed by govermnent offlicisls,

the rule of law was imported into the federated Canada. ' Tis is s?ﬁp;:orted by

section 129 which furthermore provided that all laws, including those Jnherited

at 'thé céssion, in force\ in the federating coloniea‘ ‘at the Union, shall con-

tinue. Moxreover, by virtue of the preamble of the Act, the ,'judioiary was 0o
/resemble and function as the British judiciary, which had been conferred a

supervisory Jurisdiction over inferior governmnt boddes.

The B.N.A. Act, in the same way, also imported the doctg:'ine of parlia-
mentary supremacy into Cansda and Quebec. After 1689, this doctrine meant
- the suﬁ;eriority of Parliament not only over the King a.nd the executive f'bra.nch
of government but also over the courts and the common law. (13) The principle
of ’the rule of law, an integral part of the common law, became subjected to
the dootrine of parliamentary supremacy because Parliament had the authority
to enact any laws it wished in the form of statutes thus altering the common
law. Parliament "has the rzght to make or unmake any law whatsoever". ()
In other words, no power could limit that body from conferring either wide
discretionary or arbitrary powers on the exeoutivr;, thus permitting the time-
 honored principles of the rule of law that protected individual rights and
liverties to be violatéd. Since the rule of law, upon which the independence
of the judiciary is based, is dependent upon the wil} of Parliament, the courts
‘became bound to apply /the law as enacted by Parlisment. "Any act of Parlia-
ment ... will be obeyed by the Courta". (15) 1 :

4

T™at parliamentary suprenacy has beoome the overriding principle of
the common law and of the British Comstitution has been frequently recognized
and accepted by the courts. Though the rule of law, with its emphasis on the
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0 / preservation of individual liberties .as 'protected by the common law courts,
could not preclude Parliament from conferring arbitrary powers upon the
executive, the Court of King's Bench, its- authority to issue the prerogative

° writs intaot after the Glorious Revolution, could require that. exeoutive action

] conform strictly with the actions permitted by the statute oonfen;{.ng those
powers. To the extent that the Court of King's Bench was empowsred to issuve
the prerogative writs to require compliance with the terms of the statute
enacted by Parliamsnt; it retained the power to control and superv{se the '
legality of exeoutive action-and the means to protect individuals from such

' interference with their rights#as was not contemplated by the enactment. The

rule of law, therefore, is preserved in that any illegal deviation from the
express terms of the statute could be dealt with by the courts. loxd Wright, -
in the case of Liversi v. Anderson (16), defined the extent to which the
rule of law had applicability in Britain and how it oou}d “be reconoiled with
the qgupremaby of the legislature: "Parliasment is supreme. I} can enact
extra;ordinary powers of interfering with personal liberty. If an Aot of
Parliament... is alleged to limit or ourtail the liberfy of the subject or
vest 'ljp the Executive extra.cg)rdina.ry powers of detaining a subject, the only
question is what is the precise extent of the power given". Therefore, so
long as illegal actions on the part of the government are subject to the
prevogative writs and to final determination in the common lav courts, the
rule of law is maintained and to that extent the rights of the subject are

protsated. -

The dootrine of parliamentary /aovereignty as it was/ nown in England
could not be adopted in the federated Canada. For, the B.N.A. Act created one
federal and four provinocial legislatures by section 17 and sections 69, 71 and
88 respectively. It is by reason of their subjugation to a constitutional
dooument that the doctrine, as it is appiied to these legis}atures, wag to
gome extent qualified. (17) Their legislative authority .was limited to enact-

\ ing laws within specified areas as defined by sectdons 91 and 92 respectively.
However, within these areas of competehce, the powers of each were absolute.
Sir Barmes Peacock, who delivered the judgement of the Judiocial Committee of

. the Privy Council in Hodge v. The Queen (18), stated that the provincial

@ legislatured "are in no sense delegates of .s. the Imperial Parliament... The

British North Amerj.ca dot... Eoﬁemd authority as plenary and as ample

w
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within the limits ﬁresoribed by §. 92 as the Imperial Parliament in ‘the
plenitude of its power possessed and ocould bestow - Within these limits of
subjects and area the local legislature is supremesw:." The argument that

the federal legislature was superior to the provincial 1egislai:ures was also
disoredn.tedlby that judgement. Conaeq\uently, although the supremacy ‘of the
legislatures was not unqualified, they could enact any law whatsoever within
their area of competence, whether those laws were unjust, unreasonable, op--
pressive or even immoral or retroactive. In Canada as in Great Britain, the
funotion of the judiciary with regard to such laws was to apply them and enforce
obedience to them, notwithstanding that they might transgress the principle of"
the rule of law which a,eekeo'bo protect the liberty of the subject. In the
case Cedar Towers Corp. v. Cité de Montréal et gl., it was held that oppressive
laws ~affecting the rights of individualq enacted by the Quebeo bgisiature,

or enacted with the express permission of that 1eg131ature, could not be inval-
idated by the courts. Brossard, J., affirmed that "ces dispositions de la
charte peuvent sans doute §tre une source de préjudice sérieux pour les proprié-
taires de terrains h‘omolog'ués.' Les juges cepsndant ne peuvent ignorer la loij
ils doivent la respecter; ils ne peuvent substituer leur opinion sur la sagesse
de la loi & celle du législateur; toute critique de la sagesse de la loi doit
sladresser & la législature et non pas sux tribunaux. Dura lex sed lex". (19)
Therefore, although Canada inherited the rule of law by virtue of section 159
of the B.N.A. Act, the supremacy of the legislatures overrides ‘that princip\le
when they enact statutes within their area of competence. i !

B~ ;THE INCREASE IN GOVERNMENTAL ACTIVITIES IN THE PROVINCE OF QUEBEC. 5&«

The rule of law as it had evolved in Britain was \ooncf‘emed maigly with
the protection of individual rights. This emphasis was in line with the in-
clinations of _the common law which, as 1t had developed since the Magna Carta,
rested upon an :.ndivu.due.l:.st:.c oonneption of societ'y The 1a.v ag applied by \
the courts/was preoccup:.ed with securing for the individual his rights of

property and his own personal freedom.

This preoccupation of the law coincided with the fumotions of government,
vwhich from the feudal era to the end of the nineteenth century, were restricted
to those rela.tinq predominantly to the maintenance of order, both internally
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and externally. In Quebec, its development parallel to, thpough eomewhat
behind, that of the United Kingdom, the range of funations that the govern~
ment had assumed in 1867 was limited. This was in keeping with the predominant
political thought of the times which supported individual liberty of action.
The politi‘oal theory of laissez~faife, propound /d byv[ Adam Smith, whose ocontri-
Bution was individualism in an economic sense whioh smphasized freedom from
state regulation, precluded the government from inte%fering in economic and |
gocial matters except in so far as itlwas necessary (to facilitate commerce, .
trade and industry. During this period of government inaotivity, th;a legin~-
lature enacted laws that were &esi.gned to preclude diviq.ual rights and
liverties from being interfered )with. The courts complemented the legislative
process by applying the laws pa.ésed by the 1egislat re and by punishing all
transgresgions to them whether by individuale or by governmental officials.

It was a period duri/ng which the legislature (}wae able to cope with the
topics at hand. Policies were decided upon and' no/diffioculties existed in
working out /the technical details of those policies in that forum. When they
had been enacted into law, the administration of t&xe details of the policies,
ag defined by the law wag entrusted to the executivwa. However, because of
the exlstenoce of ' the theoxry of non-intervention, few laws were enacted and
the administrative branch of govermment remained insignifica.nt. The judi-
ciary, which had the task of applying these 19.\:9, enforced them vhen dieputes
arose. When the disputes related to illegal intérfereng’e with individual
rights on the part of* government, the courts possessed the means of settling
those disputes by the issuance of prerogative writs. But, because of the
limited role assumed by thé government, such disputes were infrequent.
Consequently, the constitution of the Judiciary and the procedure it employed
wag adequate to discharge its duties of applyinq statutes, of enforcing them
and of settling disputes Arising from them.

The acceptance of the theory of laissea-f?.ira by the governments of o
the Province of Quebec both before and after Confederation, however, helped
to produce social and economic pmbiems’ of some magnitude. It was only after -
|considerable harm hai been done to the sooial and economic health of the «,
" province that the state began to assume an active role in the affsirs of the &
province. (20) Whether the reasons for the assumption of a positive role by
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0 . the state were because of increasing publio ﬁressure from . all s\‘egmenta of
| society, by virtue of the demands of the clergy, (21) due to the extension
of the franchise, (22) by reason of the in reased effectiveness of trade
unions,  (23) because of the substitution of the individualistic conception
of soclety by /a more collectivist orientation on the part of the state, or-s
! Just by plain hman golicitude exhibited by the legislators, 1s not the ~ x
concern here. Arguments can undoubtedly be presented to substam;i.ate that ”
each of these causes contributed to the st te 's involvement in the sooial
and economic affairs of the provinoce. (24)7 It is e;;pugﬁ,( however, to state
l : here that whereas the government in the ninetgsnfh -century had a predominant-
1y negative role with fumtions to minxzrin law and. order, its interests and
its tasks beoame enlarged and a/poaitive role was aasumed in the twentieth

I

century. (25) . \
The state has assumed responsibilities which hitherto had belonged to
/ ) }‘Jidiﬂ'ici;e,ls and families. Tis positive role was the antithesis of the
. —  economic individualism that predominated in the nirateenth oentu':;r. "One
i * hundred years ago, the responsibility of the state was very narrowly inter-
preted. It only provided the bare necessities of the community as a whole,
such Zs defence against aggression, the msintenance of order... When a man
grew old and unable to work, he had to be kept by his children... If he fell
sick and oould not.pay for medical treatment, he had to rely on charity. If
he was injured at his work and perhaps disabled for life by some slip or
miscalculation on his own part, or by the fault of his mate, he got no compen-
sation from his employer... The law... did little more than provide a defence
for-trights of property! and 'freedom of contract!. It did not redognize any
© right from wint. All was left to the charitable instinots of the feu', (26)

|
s
!

/ In contrast to the nineteenth century, the state has rejected indivi-
dualism and has early in thip century adopted’lﬁeasures to provide for better
working conditions and better living and health conditions. Subsequently,
these schemes were improved and extended with the establishment of unemploy-
ment insurance, minimum wages, workmen's compensation, family allowances,
pervasive old age pensions, free education, and most recently hospitalisation
and medical asgistance measures have been introduced. Whereas the individual
0 " was free from government r;agulatien in the last century, legislation extending
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governmental activities and services to all aspeots of sooio-economic life
has placed the individual in a "labyrinth of governmental regulation ‘fl‘rom
oraddle to grave". (27) \

%

. -\
C- JHE DELEGATION OF LEGISLATIVE POWERS TO_ADMINTSTRATIVE BODIES.

The legislature, near the beginning of the twentieth century, became
more and more incapable of adequately coping with thée multifarious subjects
© that required legislative intervention. The members of that body had ne;lther .
the time nor the expertise necessary to deal in any adequate way with the -
enactment of comprehensive legislation. Consequently, the practice of delega-
tion was resorted to, "... because, for instance, the topic involved much
detail, or because it was technical, or because the pressure of other demands
upon Parliamentary time did not allow the necessary time to be devoted... to
the particular b3ill", (28) The legislature became compelled to pass a skele-
ton statute, fix the general policy to be folldwed, and to charge the exeo-
utive, & minister of a particular department, or a board or gommission to
egtablish the .details of the policy adopted by framing and issuing rules and
regulations to caxry out the object of the policy and apply it in partiocular
situations. '

Q@

In order to permit the legislature more time to devgte itself to the
consideration of essential principles in legislation, technical matters and )
the other details to oarry out the policy have beén left t(\)‘ subordinate bodies
for formulation and implementation. Moreover, the whole of the administrative
machinery regquired to implement a policy would not possibly be inserj;ed in a
statute. (29) Nor could the legislature attempt to debate aed enact the
countless rules indispensable to exescute the various schemes that were being
enacted. (30) Therefore, powers of regulation . had to be entrusted to various’
governmental bodies not only because of the magnitude of the legislative
‘intervention, but also due to the technical and spebialized character that the
administration of the areas with which they became concerned had assumed. (31) =
Cdnsequeﬁtly, the practice of delegation has become inevitable by rea\son of
"the growth of govermment activity and by the increased complexity of legis-

lation. /
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The resort to delegation has become inevitable also due to the dura-
tion of legislative sessions. The length of the sessions of Quebeo legisla-
tures has been only slightly increased since Confederation, desplte the
monumental growth of legislative and governmental aotivities since tha;; time.
A random sample of the sessions of the Legislative Assembly from the second
to the twelfth Legislatures, from November 7, 1871 to April 3, 1913, has
revealed that the Assembly had sat, oh an average, approximately two months
each year during that span of -time. (32) The twenty-seventh Legislature
which continued from Janvary 15, 1963 to April 18, 1966, sat, on an average,
for about five months during each of its six sessions. The twenty-eighth.
Legiglé.ture, “\thé National Assembly as it came to be called, which opened on
December 1, 1966 and which came to an end on March 12, 1970, had only a
siightly better record. With summer adjournments, the Assembly sat approxi-
mately six months during each session, notwithstanding the abolition of the
upper chamber. (33) It is not surpri&fing, therefore, that the practice of
delegating subordinate legislative powers became o0 necessary to the proper
functioning of government.

The legislature possessed the authority to delégate substantial legig-
lative power to subordinate bodies it had created by reference to the doctrine
of parlismentary supremacy, which signified that the legislature could enaoct
any law it desired. An early Cfma.dian case oconcerned with the power of
delegation was Ho v. The Queen. (34) This oase arose when the appellant
was oonv#oted and fined for violating a regulation made by the Board of Licence
Commissioners which had been conferred the authority to regulate tuverns by
the Ontario legislature. He appealed, maintaining that the Board had no power
to legislate by rule-msking and that the legislature had no right to authorige ’

such power to legislate,

Sir Barnes Peacock delivered the judgement of the Privy Council, the
most authoritative Judicial body in the Fourth British Empire. It was held: -

""Within these limits of subjects and area (S. 92 B.N.A. Act), the local

legislature is supreme, and has the... authority... to confide to a-municipal

inatitution or body of its own creation authority to make by-laws or resolu- :

tions as to subjeots specified in the enactment..." (35) Furthermore, the '
court considered that delegation Ya.s not on;ly permissible but necessary.

wmn v




"It is obvicls that sugh an authority (to opeate a body and endow it
with legislative power? is ancillary to legislation and without it an
attempt t6 provide for varying details and machinery to carry them out
night become oppressive, or absolutely fail". (36) / Moreover, the
courts have taken Judicial notice of the practice that Parliament passes
laws in general form, allowing subordinate bodies to )enaot the 'details’
by regulation. Fitezpatrick, C.J., in Re Gray. Re Habeas Corpus (37)
stated, "The i:ré.otice of authorizing administrative bodies to make
regulations to carry ‘out the objeot of an act, instead of setting out
all the details in the act itself is well known and its legality is

unquestioned”. '
. .

This authority to delegate to subordinate bodies has been re-

stated in a mmber of other leading cases, which did, however, impoge
gomé limitations on the legislature. In the case of Re The Initiative

d Referendum Act, the Privy Council concluded that a legisl?ture could
not so delegate power as to "oreate and endow with its own capacity a
new legislative gower not oreated by the ‘Aot to which it owes its own \
existence". (38) This was reasserted in Re Gray. Re Habeas Corpus (39)
by the\Chief Justice of the Supmn}d/‘bourt of Canada. This limitation
upon the power of delegation is ﬁar‘t of the general rule that the legis-
. lature may not efface its?lf. Moreover, in keeping with the federal
principle upon which the Canadian political system is based, it has been
authoritatively held that the delegation of competence in a legislative
field from one legislative body to another is prohibited. (40) Subject
to these few considerations, however, delegation of legislative power
to the executive as well as to other sx&or’dinate bodies is legally
permissible and is not subject to judicial restriction (41).

o

In any event, due to the growth of government activities, the legis-
lature has become incapable of legislating all the law and it has delegated
cons\iderable pover to a fourth branch of government which has e‘mergt;d' and
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 assumed some part of the responsibilities of the legislature.’ Beoause the
Quebeo legislature has been obliged to enact statutes in skeleton form,
setting out only the broad guidelines of the policies  to be a.dmgnistmd,

it has delegated the power to make detailed rules and regulations having o
the foroe of law 1o administrative bodies to provide for the variety of
circumstances that were liable to arise in the implementation of those
policies. Consequently, these statutory bodles have been endowed with
/ considerable discretion to make rules of general applicability tﬂat can

have a considerable impaot upon individuals. en, for example, regulations
are issued laying down the standaxd!s by which :Eoenoes shall be issued, if

" an individual cannot fulfill the requirements laid down, he would thereby

be deprived of a right whioh might considerably affect his livelihood. (42).
The Rental Commission for instance, may b&r regulation "adopt such measures
as it deemsexpedient to ensure the fair and effective carrying out of this
-act". (43) This discretionary power affects the extent to which a property

wner is permitted %o dispose f:p,éaly of his property. Since the amount of
subordinate legislation has become ad:imense as the amount of statutes
enacted by the legislature, (44) and since subordinate legislative pover can
be discretionary either as to whether it shall be exercised at all or as to
the marmer in which it is to be exercised, the:ce is room for the abuse or
miguse of this power. For example, discretions can be exercised for an un-
lawful purpose, for irrelsvant considerations, in bad faith and they can be
exercised unreasonably. Any of these a,bueés can adversely aﬁ‘ec'; "the rights
of the individual. '

D-  THE DELEGATION GF ADMINISTRATIVE -
AND JUDICTAL POWERS TO ADMINISTRATIVE AGENCIES.

| The administration in the Province of Québec comprises 22 government
depa.rtnents and approximately 60 other major governmental agencies - ‘bos.rds,
coummissions, offices and offlcials. In addition to enirusting subordinate
rule-making powers to these various bodies, the legislature has conferred the
execution of partiocular pq/liciea to them to regulate and control. particular
economic and social activities by applying the statutes enmacted by it ag well
as the regulations made in pursuance of those statutes. Though this list does
not pretend to be exhaustive, they have been entrusted vith the power to grant

a
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P ta, certifioate\s, licences, extend asais:tanoe o various‘hatigorieg

of persons, to administer social insurance schemes, to protect consumers and
to regulate labor felations. Beocause these bodies were created to administer
gove:mment. policies and adjpdicate disputes arising from that administz:ati'on,
the Quebec legislature bestowed not only administrative but also judicial and
quasi-judicial powers upon thenm. . \ «

“

uthquh the superior opdrts‘ ﬂthistorically exercised the function

~ of applying and interpreting laws andf settling the disputes arising from
__ them, the Act of 1867 entrusted the legislature with certain powers ovf)r the

administration of justice. By section 92{14) the legislature possessed the |
Jurisdiction to make laws with respect to the "Administration of Justice in
the Province, including the Constitution, Maintenance and Organisation of

" Provincial courts, hoth of Civil and of Criminal Jurisdiction..." This pro-

vision has been interpreteda 50 as to permit the proqi;mia.l legislature to
vest certain adjudicative funotions upon statutory bodies of its own oreation.
Moreover, the Hodge decision, rendered by the Judicial Committee of the Privy
\?&mﬂ, was by extension interpreted to permit the deldgation of ‘a.dministra.-
tive, Judicial and quasi-judicial powers as well as rule-making authority.

If the Quebec legislature has been unable to adequately cope with the
many issues ariging from the growth of its activities and has been obhﬁed
to delegate legislative powers to subordinate agenoies, the superior courts
have also been affected by the transformation. in the mle of the state to
one of positive interventmn in socio-economic affajrs. Whereas the apphca—
tion of the law had been almost exo]J{:s:Lvely carried out ty the co‘urhs until
the itwentieth century, the multiplication of government bodies and ofﬁcla.ls
by reason of this monumental legislative interference has resulted in a
comsponding multiplication of individual protests against government
authorities. By the twentieth century, the supemorﬁ%:ourts were becoming
overvhelmed by- the frequency of these protests and this had resulted in a
_slowdown in the adjudicative process. (45) The cost of superior court ad-
judication was moreover a burden for those sesking justme by recourse in
the cowrts (46), and both factors conbined provided the justification for the
legislature to delegate adjudicative fumotions to administrative bodies, which
coyld administer the lav in a more expeditious and ecoromical manner. Another
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/oonsidemtion vhich favored the oreation of such a.g;noies vas the lack of

' expertisé of the courts in relation to complex legislative policies upon

which adjudication was required. ';[\hryoéurts have Gcondongd the existence
of ‘administrative tribunals because they realiged that their lack of ex-
pertlse vas at times detrimental to the ends of Justice. In the ocase of
ngtt Construction Co. Ltd. v. Fa.thers of Confederation Memorial Citimens
Founda.tlon, it was held that "it !na:,l very well be that, considering the
nature of the questions to be- detemined, more.acourate j\;ét:u;e will be
obtained from a tribunal composed of men who are familiar with ad.;]ustlng
"building contracts' than by means ofyg trial in the courts". (47 )'

The Donoughmore Committee in Great Britain investigated these adminis-
trative tribunals, as they came to be called. The Committee approved of them
and suggas'bed/that they may be preferred to ordinary courts, "in cases where
justice can onhr be done if it is dome at a minimum cost... in addition they
may be more readily accessible, freer from technicality, and where relief
must be given qtsxickly - more expeditious. They possess the requisite .expert
knowledge of their subject - a specialized/ court may often be better for the;
exercise of a special jurisdiction:" (48) ' Therefore, because expedition,
economy and expert knowledge were eleme‘nts that tﬁ'e‘courts could not provide,
the Quebec legislature; in accordance with the need for new adjudicative
techniques, has provided for a cheap and speedy method of deciding claims

. o
arising from the administration of particular policies.

Administrative tribunals were instituted because the application of
common law principles in the ocourts ‘as well ‘as their procedures had failed
to i)rovide ajequate justice for the individual. For exampls, pnor to govern-"
ment intervention in the area of industrial injuries, an employee who was
injured in the course of his employment had to bring an action in tort or
delict in court against His émployer to obtain compénsation for his injuries.
This meant. legal costs as well as lemgthy court litigation during vhich tiie
the worker received no remuneration. Besides, the price of legal ad;;udmatlon
was an obstadle that on]y the few could overcome so that it am?‘.mted to a
denial of justhe for the majority of injured workers.

Because the traditional method of recourse to the Jjudiciary was in-
ajequate, the legislature established a novel instrument o compensate workers
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by a board according to statutes and regulations which defined the conditions
’for a claim of compensatlon Not only were the costs and delays of the law
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deprived of wages “through injury. In the place of the law of delict admi-
nistered by the courts was substituted a scheme of compensation administered

eliminated by the' establishment of a Workmen!s Compepsation Board (49), but

the Jud1c:.a.ry itself, with its strict rules of procedure and evidence, was *g
replaced by the innovation. The Board did not have to apply legal princi- 1
ples. Rather, it was charged with the‘application of statutory criteria in H

deciding claims. Consequently, this govermment insurance scheme afforded
workers with g cheaper, swifter, more expert and less technical mechanism

to receive compensation.

[}

e to their own deficiencies, therefore, the superior courts of
Quebec and of the other provinces have acquiesced in the cregtion of inferior
courts such ag magistrates?! courits and juvenile and family :jurts vhose mem-
bers were appointed by the Lieutemant-Governor in Qouncil. (50) The courts
have consented to the existence of Workmen's Compensation Boards (51) and
Labor Relations Boards (52) even though it meant that the judiciary would
be precluded from apiylyin'g\ the common law to disputes arising those fields.
(53) In the case of Bakery and Confectionary Workers International of America
Local no. 468 et al v. White Iunch Ltd.(54), Hall, J., [stated that ensactments

such as those relating to labor relations should be liberally construed even
if they deorogate from common law rights. "In the stage of indwstrial develop-
ment now existing it must be accepted that legislation to achjeve-industrial
. 7 bour-management

peace and to provide a forum for the quick determination of
disputes is legislation in the public interest, beneficial to employee and
employer and nqt someifting to be whittled to a minimum or na - interpretation
in the face of |the expressed will of legislatures which, in e
legislation, were 7.ware that common law rights were belng altered beca.upe of
industrial . dev lopment and mags employm%nt which g-endered 111usory the so-
callgc;\ right oft the individual to bargain individually with the corporate
employer of the mid-twentieth century". This attitude on the part of the
Jjudiciary as we}l as the necessities of expedition, ecdnomy and expert knowl-
edge have therefore contributed to replacement of the courts by admmlstra-
tive tribunals .f“to solve disputes iéing out-of new laws enacted by the legis-
lature.

ting such
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" bilities conditions the treatment individuals receive at the hands of govern-

E- THE IMPACT OF ADMINISTRATIVE AGENCIES
UPCN THE RIGHTS OF INDIVIDUALS.
l

Administrative agencies can be divided into those which must administer
a particular area by reference to statutory criteria or regulations made
pursuant thereto and thogse which exercise considerable diiscretion in applying
general policies to specific situations. The functions of the forme::/a.re ¢
primarily judicial in aéure and they administer matters that could be sent .
to the courts were it not for thg n:ed of expedition, economy and expert
knowledge, or bechuse the volume of claims is too immense for courts to

handle. The function of the latter are non-jl\udic:ial or administrative in
nature. They possess the authority to act and make decision in a discretion-~

~

ary manner on grounds of expediency or public policy.

However, if the decisions or actions of t;.dministrative bodies purport
to affect the rights of individuals, they may be performing quasi-judicial
functions. The distinction between administrative, quasi-judicial and judi-
cial is mainly one of degree and will depend upon the extent that the function -
affects the rights of the individual. To complicgte matters further, most
government bodies have been endowed with the authority to peffom all these
functions so (that it may be difficult to.determine which function is being
exercised at any particular time. Definitions have been formulated to
characterize these functions{ "Une décision judiciaire suppose une dispute
entre deux parties ou plus, ‘(;ﬁ, aprés audience, une décision est prise en
applicant la loi asux ‘fa’its prouvés; la décision quasi-judicisire contient les
mémes éléments auxquels s'ajoutent des conaidérajiozﬁ’ti politiques générales
ou digcrétionnaires; quant & la décision administrative, elle ne repose pas
sur la preuve des faits ou sur une argumentation en droit, mais serait entidre~
ment discrétiomnaire". (55) Although only the bodies exercising a quasi-judi-
cisl and sdministrative function possess a diseretion in arriving at decisions,
they all possess a discretion in deciding what procedures they are to follow ~ _
and to sofie axtent in deciding the bounds of th’?ixj jurisdiotion (56).

The ma:n;zer in whi?h administrative agencies discharge their responsi- f

ment. To illustirate, the Workmen's Compensation Board has been defined as an
administrative tribunal fulfilling a quasi-judicial function when adjudicating
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O upon claims in pursuance oi‘ the Workmén's Compensation Act (57). Its '

' function is quasi-judicial when it gives compensation if various conditions,
imposed by the statute conferring this power and the regulaftiona made pursu-
ant to it, are fulfilled. For example, the Board must determine whether the
worker is in the employ of a company or wheth/er he is an independent worker

r (58). It must de*l‘;emn?.ne vhether the injury happengd in the course of hi’s
work, {59) if it was due to his own negligence (60). Furthermore, “the Board
receives contributions in accordance with the cTiteria stipulated by law' (61),
but it enjoys some discretion to determine the percentage, the rate and the
sum to impose upon each employer as contributor. to the fund in sccordance
with those criteria. (62) On the other hand, the Board possesses the discre-

' tionary power to accord to the worker who has successfully met all the %riteria
“"such sum... as it may degm proper'. (63) Consequently, an individual seeking
compensation musj: rely on the concepts of justice that the Board applies and
the extent of his compensation is "ul;:imately determined by a diseretionary

e e——————

decision on the part of that aagency.

4

That the Workmen's Compensation Board possesses discretionary suthority
enhances the possibility that the claimant will suffer injustice at ite hands:
"Wherever there:is discretion, there is room for arbitrariness". (64) This
danger exists, moreover, because it ﬁseesses not only discretionary quasi-
judicial powers that affect the rights of individuals (65) but also the

&> discretionary power to make statutory regulations to determine the morms it

will apply to-the claims that arise in the course of its administration. (66)
That the Board applies criteria that it créated offers a substantial possibili-
ty of bias in favor of these standards. Consequently, the requisite impartial-.
ity that is so necess in adjudication is absent. The individual may hawve
the opportunity to present his claim to a body that is expeditioms and econom-
ical, but the posgible absence of impartiality might obviate the adﬁtages of
these c%aracteristics .

Smlar hazards exist for ‘individuals applying for a licence. An appli-
ccant for a licence must know what requirements exist in order to obtain that
licence. When a governﬁental agency must consider an application for a licence
by reference to objective standards laid down in the statute or the regulations
governing the field, the licence mst be granted if the applicant meets all
the requ'iremen*bs. However, the majority of regulatory authorities have been

o
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. the discretions remain to some extent subjective. The only limits placed
A S

a criminal record..." (68) Yet, it must allo _consjder "if the application
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vested with some dlscretlons to withhold a licence. Notwlthstandmg that .
the exercisge of sucé discretions must generally conform to the general public
policy that the legislature sought to promote in establishing that authority,

upon the exercise of discretionary powers are that they must be based upon
cons:Ldera.tlons of "public interest" or “for valld rea.sons", but within that
w1de framework, administrative agencies may exerg:.se their discretions "as

they see fit". R

or example, the Minister of Fina’nce, by virtue of the Insurance Act,
has been entrusted with the quasi-judicial power to issue permits upon the
report of an investiggtbr attesting that the applicant has "conformed to
the requirem‘ents of th;:‘ law". Consequently, the Minister is.obliged to apply
objective standards contained in regulations when approving permits to Mutual
Insurance Companies. On the other hand, in the final analysis, he is given
the discretion to issue the licence by reference to the public interest and

he has the authority to refuse that licence "in the discretion of the Mlm.ster

of Finance". (67) .

-

The Liquor Board must/ consider objective criteria before*gra.nting %
various permits: "that a person is a Canadian citizen, of full age, without

is in the public interest", and it msy accord pemits only so far as publn.c

:Lnterest requires. (69)

The local administrator of rents ’bj virtue of the Act to Promote
Conciliation between Lessees and Property-Owners has been entrusted with
certain disgretionary powers. For example, "he may authorize the subdivision
into several dwellings, of a!large house occupied by a single lesgee under a
prolongation of a lease, upon such conditions as he may determine for the
protection bf the rights of such lessee..." (70) The local administrator. -
possesses the discretionary power t& "prolong the lease for any period he]
deems fair and just to the parties, but not exceeding the term of the act". (71)
On the other hand, in refusing the application for the prolongaf:mntia lea.se,
he must consider purely objective criteria contamed in the statute: "tlrfa.t
the lessee is more than three weeks in arrears*in the pqyment of-his rent..."

(72) |
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. The Director of the Motor Vehicle Bureau grantd’ 1,icences‘ if éertain
criteria are met. For instance, he must demand proof of solvency before
registering an automobile to_a plinor. (73) Yet, he possesses a wide dis-
c:_Fetioné.ry power to refuse, suspend and renew a licence if by the circum-
stances "he deems it ﬁecessary" (74) Therefore, if the authority issuing
the licence possesses discretionary powers to enmit it or refuse to do so,
the applicant has no assurance that he will obtam the permlt/. Notwith-
standing that the applicant has met all the requirements upon which the
issuance of a licence is dependent, it may be refused because the particular

autherity may exercise its discretion "as it deems fit".

These and other administrativ;a bodies have been created by the legis-
lature in the public interest to execute and apply policies enacted in the
public interest. Whether these bodies perform quasi-judicial or judicial
functions and administer a govermment policy by reference®to objective stand-
ards contained in statutes or regrulatlons or whether they perform administra-
tive functions and admm;sien‘thewmtue of dlscretlonsf permitting |
them to set their own norms to regulate a partm:m the final |
 -analysis, both types of bodies decide matters and act upon subjective consid-
eration of the "public interest". This is tryé whether the legislator or the
subordinate body conferred with rule-making and other discretionary powers ¢
determines the norms that are to be applied to particular situations.

N

The transformation of the role of the state vis-2-vis the individual
and the consequent enlargement of state machinery to regulate and oontrol
paEt:Lcular economic and social activities in the public interest has gener-
ated conflicts of rights and mterest. This conflict has pitted “the indi-
vidual interest against the gemeral ‘interest of society. Imdividuals have
contested the extent to which their rights must be iz.frinéed in the public
interest and they have not been convinced that the govermmental agencies
created to administer the policies of the legislature for the bemefit-of-the ..
public have taken sufficient account of the individual interest; nor have- [
individuals been convinced of the impartiality of the administrative bodies
that were created to adjudicate these disputes and to establish a balance
between these conﬂictiné interests when they must at the same time cai'ry
out the purposes of the policies which they; ‘havg_f'*&rhe duty to administer.
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These Ideies were created by the legislature to attain efficient and
effective g.dminis’tration of the policies enacted. Although these attributes
should not be hampered by an undue and unreasonable concern for the interests

individuals, the administration of legislative policies must proceed with

reasonable regard to the balance between the public interest and ,(the pri-

te interest. "There is no place in a true democracy for the doctrine of the
welfare of the corporate state as distinct frog the welfare of the indivi-
duals who are its components" (75) If these two opposing interests are to
be harmonized, ;Justlce and fair play must be extended to the individual at
odds with the policy administered by government agencies. \

If these disputes are to be decided in accordance with justice, an
appropriate procedure to settle controvergies arising in the course of policy
execution mugt be adopted. Therefore, justice in adjudication can be assured
only through a process requiring a hearing, the giving of notlce, the presen-
tatlon of evidence and the handmg down of a yfreasoned decision. Furthermore,

- impartial adjudication demands a.d_herence to the ma.xlm that "it is not suffi-
cient that justice be done, but it must be seen to bé done". (76) This maxim
demands that Jmpartlalltv and absence of bias be present in the a.djudn:.cation

of disputes. \ -

! The Franks Committee suggested that adjudication by govermment agencies
should contain the characteristics of openness, fairness and impartiality.
"Openness appears to us to require the publicity of proc«%edings and knowledge
of the essential reasoning underlying the decision (taken by administrative
. agencies); fairness to require the ,adoption of a clear procedure which enables
b ‘parties to know their rights, to present their case fully and to know the case
/ which they have to meet; and impartiality to require freedom of tribunals from
the influence, real or a.ppa.}ent, of Departments (the Executive) concerned with
the subject matter of their decisions". (77)

-

These attributes are to varying degrees absent ‘in the adjudications of

— disputes\ by administrative bodies in Quebec. For example, bodies such as the
' Quebec Pensions Board, (78) the Workmen's Compensation Board, (79) the Trans-
portation Board (80) and the Liquor Board (81) possess not only quasi-judicial

@ powers that affect the rights of individuals, but are also empowered to make
-/ / statutory regulations which determine the norms they apply to disputes and
- |
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claims that arise in the course of the e.dmmlstratmn f their particular
field. That they apply standa.rds they themselves crea.ted offers a greater
possibility of bias in favor of their morms and so the requisite impartiality
that is necessary in adjudicating disputes is more likely to be absent. '

-

These and other bodies have been conferrgd the power to revise their
own decisions. This is the case with the Pensions Board, (82) the Workmen's -
Compenéation Board,. (83) the Transportation Board, (84) and the Ministry of
Social Affairs. (85) This power is a denial of the maxim "Nemo judex in sua
causa protest esse‘"N(that an adjudicator must be disinterested and unbiased),
for in revising their d‘ecision, they act as a court of appeal in their own
cause. This power is inconsistent with the procedure of courts which, after
handing down a decision in a case, can no longer take cognizance of it. The B
decision is "chose jugé" and only an appeal to another court can reopen the

case.

Moreover, if it is insufficient that justice be done, but rust also be
seen to be done, the majority of administrative agencies in Quebec do not
provide for justice aa no impartiality can be gaid to exist when the bodies
are dependent upon the executive. Most administrative bodies are appointed
by the Lieutenant-Governor in Council which has a substantial power over the
salary, the tethe and the removal of the members of these agencies. The
salaries of members of ‘the majority of agemcies are subject to varlatlon at
the pleasure of the executive. Only in some cases has explicit provmlon been
made to assure the security of tenure and the independence of the members of
administrative bodies. (86) The length of tennre, if it is not specifically
provided for, is regulated by the Public Servants Act (87) which states: ;
"Unless otherwise specifically provided, every public officer or employee |
shall be appointed by the Lieutenant-Govermor in Coumncil, by Commission or
otherwise, and remiin in office during pleasure". Removal at pléasure applies
to various important adjudicative bodies such as the Transportation Board (88),
the Workmen's Compensation Board (89) and the Minimm Wage Commission. (90)

Removal at pleasure is an affront to the principle of indepéndence and it is an

open invitation for executive interference in adjudication. The combination

of the lack of security of tenure and a guaranteed salary places these adju-

dicators in a difficult position to resist pressures from executive sources.
&
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Moreovﬁr, their decisions are more likely to be unduly influernced by the
desire to pleagse the governmment in power, either because of salary consid-
erations or to assure re-appointment, especially if the length of tenure is _

short.
/

In so far as prgbedure is concerned, it has not been required that
sdministratie bodies making quasi-judicial decisions affecting the rights
of individuals. adopt procedures similar to those in the courts. (91) They
have been permitted to follow their own procedures so as to ensure efficienocy.
However when administrative tribunals detemme questlons affecting the rights
of individuals, the courts have held that "they nrust act in good faith and
fairly listen to both sides, for that is a duty lying upon everyone who
decides a.nythmg But. .. they. dre not bound to treat such questions as
though it were a trial... They can obtain information in any way they think
best, always giving a fair opportunity': to those who are parties to the contro-
versy for correcting or contradicting any relevant statements prejudicial to
their view". (92) Statu‘bdry bodies, therefore, even if they exercise pre-
dominantly admlnlstrata.ve functions should act in such & manner that justice
is not only done but also seen to-be dbre. When making declsyém of a quasi-
judicial nature, that is, £ rights of individuals are lld'ble to be affected,
they should have the duty of arriving at the decisions in a just and fair
manner. ’ ’

Desplte these requlrements of justice and fair play, the legislature
has imposed the duty of listening fairly to both s:u}es bgafore determining a

- question upon’only a few tribunals. (93) Furthermore, not all administrative |

tribunals are obliged to give reasoned decisions.” (94) The characteristics -
by which government agencies should be guided in adjudicating controversies
between the publ’ic and the individual interests have therefore been lacking

7

to some extent in the Province °£\ Quebec.

The legislature has created numerous government agencies which have
been entrusted with ad;udlcat:we power because the courts were madequate
t0' handle the bulk of controversies arising out of govermment interventionist
policies. Although the common law has historically sought to protect the
individual in his dealings with the state and the common law superior courts
have evolved procedural technicalities and rules of evidence to ensure that
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austlce is done as well as seen to be done, the leglslature has opted for the
creation of bodies which have hot been obliged to render ju?lgements in accord-
ance with the fundamental requirements of justice. Therefore, the problem has
become "one of balancing the slower and more orderly procedures of the ocourts,
which, it is hoped, produce the maximum possibility of fairness, against the
necessity of providing speedy relief to a large number of applicants, with

perhaps the greater probability of injustice". (95) .

Becauge administrative agencies are generally dependent upon the execu-
tive in one way or another, because they are not obliged to adopt fundzamental
procedures that would ensure Justice for the individual whose interests are
affected by their determinations and because they exercise considerable discre-
tion in arriving at their decisions, opportunities for arbitrary, unreasonable,
oppressive and inconsiderate decisions are present. Individuals are liable
to suffer from numerous abuses at the hands of government. These include
-abuses‘ legally rectifiable in the courts and a host of others not susceptible
of correction in that arena. In the former are included actions and decisions
that are made for an unlawful purpose, fox\" irrelevant considerations, in bad
faith, arbitrarily and unreasonsble. Errors of law and of fact are also
possible. Then, procedural abuses are the existence g{f bias, the denial of
a fair hearing, of proper notice and of cross-examination. Such abuses can
result either ”vithin the jurisdiction" conferred upon administrative agencies
by statute or "1n excess" of it. In the former are included general acts of
maladministration such as mistakes, acts of negligence, lack of observance o\f
proper standards of conduct or behavior, inefficiency, harshness, high-handed -
ness un;'easgnableﬁess. These usually amount to illegalities "with;in -
jurisdiction". (96) Until recently, however, individuals subject to abuses .
of this variety have 'been unable to obtain j;.tstice from any source that N
purported to be of general availability. (97) Consequently, the only recourse
for the individual who suffered prejudice at the hand of a government agency
or offic\:ial was the superior courts, which had historically assumed the
responsibility of protecting the individual from illegal govermment activity.
However, this feccmrse has been generally available only for abuses considered

to be in excess of jurisdiction.
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_ F-  THE DOCTRINE OF PARLIAMENTARY SUPREMACY VERSUS THE RULE OF LAW j

L

Notwithstanding the historic role of the judiciary ‘in supervising’
administrative legality, the Quebec legislature has, by virtue of the doctrine
of parliamentary supremacy, sought to oust this juri_sdictioun of the s’uperior\
courts. It has done so by the privative clause. The privative clause pro-
vided for in "An Act to Promote Conciliation between Lessees and Property
Owners" is typical of legisiative agsaults upon thz authority of superior
courts. "None of the extraordinary recourses provided in articles 831+ to 850
of the Code of ClVll Procedure shall be exercised and nobg injunction shall be
granted ggainst the Commission or any of its members, administrators or
asgigtant administrators by Teason of a:cts, proceedings or décisions relating
to the exercise of fheir functions under the Act. Article 33 of the Code of ~
Civil Procedure shall not apply to the Commission". (98) ' The aim of this
attempt to oust the review function of the superior courts, the prime element
in the mi.ntenance‘ of the rule of law, has been to secure efficient and effec-
tive administrative action in the sense, that government activity be effectuated |
“without Ldelay For lif every admmstratlve decision and action vere subaect
to superior, court -intervention, thé very purpose for’ whmh a.dmixfistrat:.ve— !
bodies were cmted, that is, for Iiea.sons of economy -and expedltlon, would be

/

b defeated. i

r

. 'The privative clause ‘has b_ecdme the prinoipé.l veilicle by vhich the
legislature of the Province of Quebec has endeavoured to repder decisions
actions of its delegates final and without appeal to, any court of law and to
deprive individuals adversely e.f'fected by admmmtmt:.ve activity both fwithin
and in excess of auriadlctlon, fromv recourse to the superior dourts. Yet,
notwithstanding that judicial reviev could totdlly cripple effective adminis-

. trative action if an undue mumber of indMidual complaints agdinst such action
- could be presented for superior court ad,)udma.t:wn, the judiclaz'y has solght
. “to preseﬁe the rule of law by ma.intaining its function to protect individual
rights.and liberties from ﬂlegality "in exoaes of jurzsd,ict:.on" and by up-
holding the right of the indxv:ﬂual to. have access to% i

—

e

‘The judiciary has justified its resistance by reason of \ its.historic
" duty of .enforcing obedience to valid statutes enacted by tie legislature.
: : A . ) . © -
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Q . This function has provided the courts with the means to compel strict ad-
herence to the powers oonf"érred by statutes upon édministrative authorities
charged with the execution and application of those statutes. The function -
of the courts, to apply the laws enacted and therefore also to interpret
them, has pezini\tted them t{o determine the scope of valid statutes. In so
doing they have Qef;ned then extent of the powers entrusted to inferior govern-
mental a.gencies. Consequently, although the judiciary has been unable to
question valid a\;atutes by virtue of the doctrine of parliamentary supremacy
which authorized the enactment of opp#ess:we and even retroactive laws, (99)
it has assumed the duty of precluding statutory bodies from exceeding the
Jurisdiction entrusted to them by statute.< . * ~

Moreover, the judiciary has historically been the arbiter of litiga-
tion between individuals and the state. To perform this role, the principle
of access to the courts has become basic to the rule of 1a.y. Tremblay, J.,
in Continental Casualty Co. et al v. Combined Insurance Co. of America et al,
(100) affirmed, "L'ordre publique exige que tous les justiciables puissent
sladresser aux tribunaux en vue de la reconnar]issa.nce et de l'exercise de leur
doit et que les tribunaux soient en mesure de les leur accorder. Clest 3 cette
comhtlon que les tribunaux pourront remplir leur réle dlarbitres des diffé-

/ rends enjre les particuliers et entre 1'Etat et les particuliers”.

‘lhe principle tha.t the government and su’bordlmte adminigtrative
agencies are subject to judicial oontnél hag been codified in Article 50 of
the Quebec Cod/é of Civil Procedure which came into effect in 1867: "Except-
ing the Court of Appeal, the courts within the jurisdiction of the Legislature
of* Quebec, and bodies politic and corporate within the Province are subject
to ‘the superintending and' reforming power of the’ Superior Court in such manner
and form as by law provided". Moreover, th; legisla';:ure of Quebec entrusted -
the prerogative wnts, the remedies \éy which the superintending and reforming
powers contained m article 50 are made operatlve, to the superior courts. (101)
This legislative initiative therefore has codified. the rule of law in the
vaince‘ of Quebec and superior courts were empowered to rectify any adminis-

/ trative nlega,ﬁity whether "within jurisdiction" or "in excess" of it until
_ the introduction of privative clauses. ‘ .

~ 3
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Q After codifying the rule of law in 1867, the legislature has sought
to z:hdraw the superintending and reforming power of the superior courts
by luding individuals adversely affected by administrative activity from \

"

recourse to article 50 of the Code by privative clauses purporting to render '

statutory bodies immune from judicial review. Subseqguently, that article /

vas amended by the, legislature in 1965 (102) and it was replaced by article '

) 33 vﬁal\ch added-a novel provision to the former: "...save in matters declsred
by law to be of the exclusive competency of such courts or of any (one of the
latter, and save in cases where the jurisdiction resulting from this article

' is excluded by some provision of a general or special law". This new version
sought to stréngthen privative clauses, which the judiciary had ‘refused to

heed except in so far as they applied to illegal administrative action "within

the jurisdiction" of statutory bodies, by precluding julicial review for _

illegality "in excess of jurisdiction" as well.

3

" The .doctrine of parliamentary supremacy, previous to the 1965 Code,
had the effect of precluding the judiciary from reviewing illegal activity
"within the jurisdiction" of statutory agencies. It had been authoritatively
stated that any illegalify made within the jurisdiction conferred by statute
upon ‘such agencies was not susceptible,of judicial review if a privative
clguse existed. (103) Therefore, an individual who was adversely affected
by a decision that was illegal but within the competence of a statutory
authority which was protected b;; such a clause, could receive no relief in

— m e s

!

the superior courts.

] Notwithstanding the enactment of article 33, the courts have maintained
’ their refusal to be bound by privative clauses seeking to oust their role of:
reviewing iliegalities "in excess of jurisdiction"”, because the rule of law
" existed in the, Province of Quebec by virtue of the Comstitution and mot be-
cauge of the codification of its precepts. Cross, J., who rendered the
Judgement of the Quebec Court of Appeal in Laberge v. Cité de Montréal,.
stated: "The authority of the Superior Court to exercise jurisdiction exists
by law and a corresponding right of action likewise exists wherever & person
— stands in breach of, or in default of compliance with a legal c;bligation...
@ The purport of article 50 C.P. is to establish that there are no privileged
‘persons, or corporate bodies, but that all are alike subject to judicial
power". (104) Conseguently, the rule of law was present in this province,

»
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but not by virtue of artiole 33 C.P. That article simply specified the
body in which the superintending and reforming power regided. Rather, the
‘rule of law which embodied this power traced its origin to the introduction
of Engﬁ'shl ;')ublic law into Quebec at the Congqudst. The Superior Court )
possessed its authority over inferior bodies "en vertu-de sa loi organiq{;#
et des pouvoirs inhérent 2 sa fonction". (105) Consequently, the legislature.
was unable to withdraw the judicial review po;rer even if it did codify it,
as the legislature did not originate that pover. :

The state of the law on the existence of the inherent supervisory power
of the Superior Court over govermment administrative bodies whese actions and
decisions adversely affected the rights of individuals was authoritatively
summarized by Fauteux, J., later Chief Justice, who rendered the judgement of'
the Supreme Court of Canada in Three Rivers Boatman Ltd. v. Conseil Canadien
des relations ouvridres et_Syndicat Intermational des marins Canasdiens. By
virtue of the two statutes euacted in 1849, it was held: "la Cour Supérieure
devenait ainsi nanti du pouvoir de surveillance basé sur la 'common lax",
qulexercait en Angleterre la Court of King'!s Bench! sur laguelle la Cour du
Banc du Roi fut modelée. Cette loi du contrdle judiciaire sur les tribunaux,
corps politiques ou corporatipns exercant des pouvoirs judiciaires ou gpasi—
judiciaires nous vient du droit public anglais introduit au Québec lors et par
suite de la cession". (106) Tt was concluded in that case that the present
. Superior Court of the Province of Quebec possessed that jurisdiction. "Il /

' gtensuit que la Cour Supérieure possdde toujours cette autorité dont elle )
hérita... de sorte que toute persomne qui se prétend lése'e'dans seg doits,
par suite-d'un exc&8s de juridiction de la part d'un organisme fédéral (ou
provimial), peut, afin de les faire reconnaitre et en assurer le respect,

[

recourir & cette -autorité". (107) -

!

| The judiciary has justified its resistance to legislative intervention
by privative clauses in part upon the proposition that the superintending
function of the superior courts and the rule of law was ehtrenched in the
Canadian Constitution. The doctrine of p&rliamentéry supremacy by virtue of
vhich the legislature has purported to encroach upon the courts and the rule ,
@ ) of law, must be held to be limited to the extent that the judiciary and the
rule of law enjoy such a position. If, as has been argued above, (}08) the
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doctrine of legislative supremacy is already quilified by reason of the \
existence of a Congtitution, for a provincial legislature can enact laws only
in so far as they are consistent \hth sectiqn 92 of the B.ﬁ.g. Act, then the;'e
is room to suppose that other principles implicit in that s%ct can in affdition
circumscribe the scope of that doctrine. )

Whether thé Jjudigiary possesses an inherent supexlvisd;'y Jurisdiction
or not, in Canada at IZast, it does possess the final authority to declare
whether or not z legislative enactment infringes the Constitution. It is
this function that permits the courts to involve themselves in matters which,
in Great Britain, they would have no right to review. In the latter country,
vhatever thle subject of the statute enmacted by Parliament it must be obeyed b)f
the courts. This is the result of a strict application of the doctrine of
parliamentary supremacy. In Canada, on the other hand, although this doctrine
w'as adopted at Coﬁfederation, the provincial legislatures as well as the
federal Parlisment are to sojme extent limited in their supremacy. The Hodge

decision inferred that the federal principle and the existence of a Comstitu-

tion under which these legislatures must function confined their power to
enact laws to those areas within their competence, that is, within sections
91 and 92 respectively. Since the legislatures of both leVelsn‘ of govergm;ant
vere created by a Constitution from which they.derived their p'owei‘s., they were
subordinate to and had to function in eceordance with its provisiqhs. Because
neither the federal nor the provincial *legislatures could be permitted to
ultimately decide "the extent of their legislative powers, some other body had
to possess the jurisdiction to finally determine the comstitutional validity
of legislative enactments. The B.N.A. Act had, by implication, entrusted
this funfition to the supefrior’oowts. %
That the superior courts were the final arbitera, with autho ty to
gsettle disptf:bes with regard to the distribution and division of powers as
emmciated in that Act, has not been challenged by the legislatures. And,
bleca“nse ‘the judiciary péssessed this jurisdiction, recourse to the courts
vag available whenever individuals sought to determine the constitutional
validity of statutes enacted by the legislature. This proposition has been
affirmed in the case of Ottawa Valley Power Co. v. A.G. of Ontario et al. /

The case arose when the Ontario legislature sought to cust this authority-
’ \

‘
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/ ment, no member of Parliamfant, and no official of.any govermment department,
, ’ . 4
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of the courts by prohibiting individuals from having recourse to a court of
law., Fisher, J .A:,' held that the provisions of the enactmﬁnt purporting
to do so limited the jurisdiction of the Supreme Court of Ontario. "Being
a limitation its effect is ‘to take away from the Supreme Court one at least
of the essential characteristics of a Superior Court. The B.N.A. Act does
not, it is irue, guarantee the contimued existence of the Superior Court in
each of the Provinces. But it is quite clear that both ss. 96 and 129 are
founded upon an unwritten guarantee of the coEtinuance of the Superior Courts
in the Provinces;. To alter the essent:i:a.l character of the, Supreme Court as
—a Superior Court in any vital particular, is contrary to the 'spirit of the
B.N.A. Act and tantamount to an upauthorized repeal of the statute in that
regpect. To do so therefore is beyond the power of any Legislature which is
the creature of that statute". (109) Masten, J.A., agreed th@f "it is of
the essence of the Canadimn-Constitution tha.twthe determination of the
/leglslatlve powers of the Dominion and of prova.nces respectively should not
be withdrawn from_the Judlc:.@ry" (120) ! " Other judicial decisions have ex-
\pressed gimilar views, (111) and these cases have argued that the superior
courts possess .an unagsailable Jurlsdlctmn to ‘interpret the Constitution
a.nd that access to them cammot be prohibited by the 1églslature, thereby
limiting the latter's sovereignty. Implicit in the arguments presented is
the'assertio'n th:i there exists a separation of power in the Canadian”

constitutional system. .

In Great Britain, acts of Parliament are the law of the land. The role
of the courts in that country is to’ intﬁarpret the law and apply it. They are
totaily eqbordinate to the legislature. Though it is possible for Parliament
to abolish the courts or interfere with their decisions by vijrtue of the doc-~
trine of parliamentary supremacy, it has relinguished all control over the
Judiciary on the theory that the judicial function has utility only in so
far ag it it .free from any sugspicion of/interferanoe or domination. Cor{se-
quently, ther\e can be said to exist a separation of powers in the United
Kingdom, pot between the legislative and executive ‘branches because of the
c&biﬁ“et system and ministerial respogsibillty, but between these two branches
and the :)udiciau&. "The judicial power is truly separate. 'Ibe Judges for
/the lagt 250 years have been absolutely independent... No member of the govern-
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3
has any right vwhatsoever to direct or influence or to interfere with the

degmm&of any of the judges". (112) . '

If a separation of powems can be said to exist in the United Kingdom,

all the more reason for such an agsertion in Canada where legislative supre-
macy is limited not pnly by ‘the provisions of the B.N.A. Act, but also by
the entreﬁched position of the . courts /to which access canmot be denied when
constitutional questions Feqliire determination. Moreover, the rule of law,
a primary ingredient of which is the indepepdence of the judiciary from
legislative interference in applying the law, has been enshrined in sections
96, 99 ai‘{d 100. Though the Act did not entrust the superior courts with any
specific function, role or power, they have historically exercised the func-
tion of applying and interpreting tk;e laws enacted by ‘the legislature.
JDerming, LeJ.y affirmed: "It is the fumction of the courts to determine
questions of law". (113) Therefore, when the Quebec &egislaz&ure began to
confer judicial and quasi-judicial powers upon various subordinate agencies
" it had created to apply the laws it had enacted, it came into conflict with
th% judiciary. The la.tter was unwilling to be divested of thls function.
The judiciary viewed some of these legislative initiatives a.s being an un-
justified usurpation of its role and it accordingly proceeded to curb this
intervention by limiting the extent to which judicial functions could be
entrusted to provincial appointees. ) f

Sect:Lons 96, 99 and 100 of themB.N.A. Act were in part the basis upon

which the courts sought to maintain e1r guaranteed jurisdiction and to
restrict the lega.slat‘ure from conferring the power to determine all types of

B lggal questions upon pronncially-appomted adjudicative bodies. Section 96
demanded that the federal l/ev'el collaborate with the province “in establishing |
prov:méia.l superior courts. The result of the interpretation given to this s
section was that only bodies appointed in accordance with it could decide
certain legal questions. For example, in the case of Toronto v. York (114), .
it was held that a provincial legislature could not entrust the jurisdiction
to interpret the provisions of a cqntra.ct to a nmnicipal board. This was a

|

1 judicial power reserved to the judicia.ry only: In Toronto v. Olympia Biward
@ - Recreation (fi(l.u’a Ltd. (115), the Supreme Court of Canada decided that only a

superior court could determine the. questim of which types of property formad
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part of real estate as defined by a provincial taxation act: Tha}: same
court declared that the power of dissolution of a corporation was a-function
of the superior courts in Tremblay v. The Quebec Labor Relations Board. (116)
The Ontario Court of Appeal stated that a provincially-appointed body had
no power to determine a pure question of law such as whether the Ont,ario
“Food Termmal Board was a Crown agency. Since the answer to this questiqn

' determined whether the Board was subject to the Labor Relations Act, Laidlaw,
J.A., held that this was "a pure question of law which can be determined
only by a Judge or Judges appointed by the Governor General pursuant to the
»ﬁmvisiqns of the B.N.A. Act'. (117) The proposition that the superior court
enjoy<ed an exclusive jurisdiction over the interpretation of laws had already
been japproved by the same court in ﬁeauhamois Light, Heat and Power Corpora-

o v
{ tion v. Hydro Electric Power Commission. (118) ' .

These ‘cases have decided 1;y implication that the superior courts have
a guarantee}i juriediction which cafmot be withdrawn from them by the provin-
cial legislatures. In the case of Martineau and Sons Ltd. v. Montreal, (119)
the Priv}—/cmmcil affirmed that the judicial functions emtrusted by the Quebec
legislature to the Public Service Commission were valid only Jbecza.use it
was the successor of a’ body exercising & similar jurisdiction in existez;ce at
‘Confederation. The Privy Council had adopted a test to determine the validity
of a legislative grant of judicial powers in that case - if a judicial power
had not been confided to an inferior court or an administrative body at Con-
federation, it could not be so confided a.fte;";ards. This test rested upon
article 31 of the Quebec Co@e of Civil Procedure which stated: "The Superior
Court is the court of original gemeral jurisdiction; it hears in first ingtance
every suit not assig!ied exclusively to another court by a specific pziowf:‘fsion
of law". Consequently, whatever judicial powers were not épecificaily‘en-
trusted to some body other than a superior court at Confederation would hence~
for’fh be within the excluaive( Jurisdiction of that court. >

»

The Toronto v. York (120) case also restricted the power of the provin-
cial legislatures tO0 entrust inferior courts and administrative tribunals with
the ability to deal with judicial questions vhich were normally determined by
superior rts at Confederation. Though the rigidity imtroduced by these
Judgements requit{.ug that provincial creations exercise a julicial fumetion



‘the Privy Council in Labor Relaftiogs Board of Saskatchewan v. John East.-

.any way by Provincial Legislation". (123) The judgement handed down by Lord

j ]

only if they had exercised it prior to 1867 was subsequently modified by

Iron Works Ltd., (121) the proposition thaf,t superior courts possessed a
guaranteed jurisdiction was maintained. That court held that a provincial
legislature was unable to confer upon a body created by it the type of juris-

diction exercised by superior courts. N

Both the Martinesu (122) and the Toronto v. York cases remain the
authoritative cases affirming the iﬁdependgnce of tlhe judiciary from provin-
cial 1eg:].élative interference, thereby gg:v/ing the rulef\"éf law ascendency over
the doctrine of parliamentary supremacy as it applied j:o the provincial legis- .
latures.n‘Zhe court in the Martinesu case, affirmed that, sections 96, %9 and
100 of the Confederation Act were 'adopted by the framers/of the statute to
secure the impartT&lity and the independence of the Provincial Judiciary. A
Court of Comstruction woild accordingly fail in ite duty if it were to permit

these provisions and the principles therein expressed to .be impugned upon in

Atkin Zn Toronto v. York supported that affirmation: ';}ihile legislative power
in relation fto the comstitution, maintenance and organization of Provincial
Courts of Civil jurisdiction... is confided to the Province, the independence
of the judges is protected by provisions that the judges of the Superior...
Courts shall be appointed by the Governor General (S.96...), that the judges
hall hold office during good behaviour (S.99), and that the salaries of the
... ghall be fixed and provided by the Parliament of Canada [(S.100).
three principle .pillars in the teqlple of justice, and they are not

to be undesmined”. (124)

The provisions of the Confederation Act and the interpretat
provisions by the courts have, therefore, established a judicary that x
possesses an exclusive juriediction over certain legal questions [but that is
also free from legislative and emecutiye mgtml and interf/erence, at leagt
in the provincial spliere. Since the provisions relating/to the independence
of tpe Judiciary andjhe' jurisdiction of auﬁeriort courts are médqlled upozf
those extended to British superior courts, and if a séparation of powers can
be said to exist in that country, all the more reason for drawing such a
conclusion with respect to the Canadian provinces where those provisions ;.re

of these
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entrenched in a onstitut:ion. To the extent, therefore, th,it the courts are

independent and gess a juriedic%ion that may not be interfered with by

the provinci legislatures, legislative supremacy is far from absolute.

Though the Canadian courts purport only to limit the powers of the
provincial legislatures to interfere with them, a similar limitation can by

\ana.logy be imposed upon the federal Parliament. Support for such an extension
‘exists in the juigement delivered by the Judicial Committeg of the Privy
Councll in Liyanage v. R. (125) It was contended in that case that the legis-

r

lature of Ceylon had attempted to usurp the judicial powers entrus/ted to the ¥

judiciary by the Ceylon Constltutlonl The outcome of the decision rested

upon an interpretation of ti§ provisions of that Comstitution.

- A subgtantial similarity ex:.ets between the Ceylon and Canadian Constl-
tutions. The former was divided 1nto parts similar to the division fashloned )
in the httef, that is, Executive, legislative and Judicature. Neither Con-
stitution provided for judicial power to be vested in the courts although

explicit provision was made to invest the two other braﬁches with their res-

pective powers. Neither provided for the continued existence of the superior
courts. However, the court systems in both countries had evolved in a similar.
\&g.%‘lr, and both traced their origins and higtories back to British counter-
parts upon vhich / they vere mod.elled. Therefore, the Jf.ﬂi(:lal power had, through
the operation of the common law, been vested in the jud:.cature, and by implica-
tion that power had been incorporated into the respective Constitutions by a
provision a.na.logous to section 129 of the B.N.A. Act. Moreover, the Ceylon
Constitution conta:med provigions similar to sections 96 99 and 100 of ‘the

Act of 1867.

The statements of Lord Pearce who delivered the judgement of the court

- 4n that case ar¢ equally applicable to the Canadian situation, both federally
and provmc1&l1:> It was held that, because the Ceylon Constitution was '
divided into patts, expressly providing for o section on the Judicature which
contained principles analogous to those in gections 96, 99 and 100 of the
Canadian Constitution, by implication, these eectione had created a judiciary
 separate from the executive and legislative bramcﬁe} of government. These .
@ . provisions, while not in terns vesbing Julictal functions in the judiciary,
nevertheless manifested "an intefition o secure in the Judiciary a freedom,

! T




from political, {eglalatlve and executlve‘control. They are wholly appro‘-'““
priate in a Constltuflon ?h"‘i'ch intends that judicial power shall ze vested
only in the ;judlca.'t:ure...~ S;Qe/ Constitution's silence as to tl{e vesting of
Judicial power is conslstent with its remaining, where it had lain for more
than a century, in the hands of the judicature. ‘It is not conslstent that
henceforth it sliould fass to or be ﬁha.refl by, the executive or the legisla-

ture ."(126)

It follows from this decision that the federal or provincial leéisia-
tures could /no more interfere with the judicial functions and powers of the
courts than could the Ceylon legislature, because the existence of the judi-
cial jurisdiction is entrencheci by implication in the Canadian Constitution.
Therefore, any attempt to usurp the judicial power of the judica.turé would
amount to an interference with their functions and this would be inconsistent
with the manifest intention of the Comstitution. It was held,that such at-
tempts would be invalid as an infringement of the Constitution for if this
were not the case, "the judicial power could be wholly a,bforbed by the legis-
lature and taken out of the hands of the judges". (127)

-

Consequently, it }ca.n be argued from the cases cited above that the
Confederation Act of 1867 entrenched not only the independence of the judi-
ciary, a primary element in the rule.of law, but also provided the courte
with a central core of jurisdiction ovex; certain judicial questmx{) and over
the final interpretation of that Act. "This guaranteed jurisdiction arises
from the cumulative effect 6f all the judicature sections of the B.N.A. Act.
These provisions collectively make it clear that the B.N.A. Act contemplates
the oonf}inued éxn.atence and functioning of superior courts on the English /

model as basic mst:.tutmns of our form of govermment”. (128) \

If the z-ule of law was entrenched in the B.N.A. Act by the preamble,
and if provision was made for an independent judiciary, a pr:une element of
that princlple, it follows that ifs other element, the review of the legal-
ity of admim.strative action where an excess of jurisdiction is alleged, a
superior court function which was directly inherited from Bntish counter-
parta, wag also emtrenched. ﬂherefore, Judicial ‘review can no more be 0
assailed by reference to ‘the doctrine ‘of parliamentary supremacy than'’ any.
other inherent judicial b 4 ion. If the superion, courts have historically

Iy
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@ possessed the jurisdiction to determine the¢ limits of the powers of gove
\ ment bodies and ::.i‘ this jurisdiction is guaranteed and entrenched by the

B.N.A. Act, it follows that " the disregard of supeérior courts of privative
clauses / n7n provincial statutes is constitutionally sound for the clauses
would deny their guaranteed reviewing or appellate jurisdiction"y (129) -
Howevez\', even if the propos\ition that the superior courts have a jurisdic-
tion to review inferior govermmental agencies that is entrenched in tHe B.N.A.
Act is ens'onef}ls, practife has nevertheless operated to make this a reality.

The superior courts have refused to ‘(fe totally bound by priwvative clauses
" enacted by the legislature of Quebec, and this, in the face of the doctrine

of parliamentary supremacy.

In the cagse of Mathieu v. Wentworth it was held "si le législateur

enlevait ou pouvait enlever, aux tribunaux supérieurs, le droit de surveillance
et de contrSle sur les cours inférieurs, ce serait, dans bien des cas, consa-
crer llarbitraire et 1ltinjustice et mettre ‘en pé€ril la liberté des citoyens
/ dont ‘1a Jdoi est ‘toujours jalouse'/ (130) The judiciary has preserved its
" review jurisdiction whether the function of the administrative agency whose
actions were in question were leg’islatlve, administrative or judicial. Sub-
ordinate legislation iskued by legislative creations had to conform to judicial
standards of legality. Disbury, J., in Trans-Canads Pipe Lines Ltd. v. Pi‘évi_g_—
cial Treasurer of Saskatchewsn, maintained "that’ in these times of ever increas-
ing administrative tribunals commissions and other statutory bodies and offi-
cials, the juri/sdiction of Her Majesty's courts to enquire into and test the
validity of the multitude of orders and Regulations they emact, pursuant to
the delegation of such powers by Parliament or Legislature [ must be pre-
’ servad]; such Jurlsdlctlon exercised by the Courts is the only shleld Her
Majestyls subjects have to protect their liberties and property from excessive
or improper or otherwise unauthorized use of such delegated powers to legialé,te
...this court is not precluded... / by privative provisions_/ from examining
the said Regulations for the purpose of determining whether the Lieutenant-
Governor in Council acted within the limits of his delegated power...” (131)
The Courts have argued that "it would be unreasomable to think that when the
1egislatﬁre created Z Board with extensive powers... without control other |
. than that of its creator, it intended to pemmit it to act even beyond 'l;hese
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povers, but on the other hand, it must be assumed that it considéred it
had the right to rely on{ii'csJ Superior Court to exercise the power which
it possesses to prevent where necessary any acts pf the Board beyond its

P

jurisdiction..." (132)

w £

The Supreme Court of Canada in a similar manner has interpreted
the intention of the legislatures by presuming that thgy could not have intendéd
to authorize an administrative agency to act or to decide in any mammer it
pleased. - Kellock, J.,.in Toronizo Ne\lfsgager Guild v. Globe Printi Com ’
maintained that "the statute does not endow the board with pover to make

arbitz-é.zy decisions. The legislature must be taken to have been quite

T TRV PP R Y

familiar with the principles applicable to decisions of inferior tribunals
when quegtioned in the courts. It has not uged apt language if it intended,
as it cammot be presumed to have inténded, to place either of tHe parties
to such a proceeding as that here in question in a position permitting of no
relief no matter how arbitrary any particular decision of its crc'zature,”the‘,
board, may be". (133) Comsequently, the privative clause has been held in-
applicable when administrative illegality is in question. (134) Thus, the
rule of law, which became part of the Canadian Constitution by virtue of
section 129 andj the preamble of the B.N.A, Act; has safeguarded the rights
of the individual not only to question administrative action but also to have
access to the courts of law for the determination of the lefality of that
action. The doéi;rine of parliamentary supremacy has had to' suceumb to the
rule of law in this country where a separation of powers has been held to
exist by reason of the independence of the/ judic;‘.a.xy and its inherexgt juris-
M s

diction over various judicial questions. _

: /

) The situation. is very similar in GreAt Britain where Parliament
has permitted judicial independence\ nlx the determination of legal guestions.
The courts have contimued to exercise their reviewing power in cases of ille-
gality in the face of privative clatses enmacted by Parlisment, notwithstanding
the doctrine of pa:él:iamentgry supremacy, which in that country enjoys a pogi-
tion of primacy over the o‘lizber fundamental constitutional principles. The
judicial review tion has existed since the.fourteenth century when the

- Courts of Kingts Bench were entrusted with the power to issue-the prerogative
vrits. In Smithls Case, Chief Justice Kelynge.held: "This Court camnot be N
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ousted of its jurisdictioxg without special words; here is the last appeal,
. the Xing himgelf sits here, and that in person if he pleases, and his pre-
decessors have so done, and tﬁe King ought to have an acoount of what is '
done below in inférior jurisdiction”. (135)

. Access to the cou(rts for the determination of administrative legal-
ity, m‘oreover; has become a fundamental principle which cannot be withdrawn

by means of privative [clauses. In the case of on v. The Attorney Gemneral

Farwell, L.J., affirmed: ./"thé convenience in the public interest is all in

favor of providing a Speedy/a.nd easy access to the Courts for any of His

Majesty's subjects who have any real cause of complaint against the exercise

of statutory powers bj government departments and govermment officials,

" having regard to their growing tendency to claim the right to act without

regard to legal principles and without appeal to any court". (136) Accord-

mgly, privative clauses have been held inapplicable in {reat Britain when

* inferior admlm_stratlve bodies purported to exercise powers that exceeded the

jurisdiction en‘%rgated, to them by statutes. In Anisminic Ltd. v. Foreign
Compensation C'onnnlsslon, (13?) the highest British Court decided that pr:watlve
lauses are no bar %o court supervision of administrative illegality. In

practice, therefore, the judicial review functlon, vhich hds existed since

the' fourteenth' century, ha.s been maintained notw:Ltheta.ndmg the affront to

parliamentary sovereignty. /

The Quebec and Canadian courts, their development paralleling British

' experience, have for similar reasons resisted egislative attempts to re-
gtrict the rule of law. _Howgver, their constltutlonally—entrenched status

has afforded them with a. subata.ntlally more golid foundation upon which to
assert their Jurlsdlction over the maintenance of the rule of law than the
British judiciary. For the reasons enunciated above, if the mebﬁc legisla~
turg tried to :mtmduce explicit language to preclude superior court rew.ew o
over cages of exces‘g of Jurisdiction, such a provision might be held un-
constitutional™ \,¥€9min1y, it is but a short step from the position already
adopted by Canadian Courts... to proclaiming lthat fthe principle of judicial
control is part of the fundamental law of the Constitution. However this might
atrike legal theorists, it would only be a recognition of current legal reality.
The view which is taken of our democratic legal order today is that it presup-
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poses” two .things: Y a govereign legislature and superior courts to see that
those on wham statﬁltory authomty ‘has been conferred keep within their juris-
‘I'.he rlght to Judlcial control can ‘be regarded as the one qualifica-

- diection.
tion of parlmgntazywsoverelgnty' because it is the 'sine qua. non? of a
parliamentary legal on}h\ar"; (138)
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@ - / CHAPTER I - FOOTNOTES |

1. 30 and 31 Victoria, c. 3.

\ - .
“ 2. Unless otherwise stated, the terms "courts", “judiciary" and "judge"
| o ‘are hereafter restricted to superior courts and members thereof as
: . opposed to members of inferior tn‘mmals ‘both administrative and
/ adjudicative such as justices of the peace, magistrates!? courts,
provincial courts, Workmen's Compensation Boards and the like.
t Y

3. "Similar definitions have been framed by Sir Ivor Jennings, The Law

and the Constitution. 5th ed. TUniversity of Iondon Press Ltd.: -

London, 1959, p. 217 and H,W.R. Wade, Administrative Law. 2nd ed.

Clamndoq Press: Oxford, 1967, p. 5.

b, Ibid., Sir Ivor Jemnings, at p. 47. e
A . | -

5. A.V.: Dicey, An Introduction to the Study of the Law of the Constitution,.

: 10th ed. Macmillan and Co. Ltd.: London, 1965, at p. 195.

6. 14 George ITT, C. 83, article 17 and su‘bsequent brdinancee in 1777.
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7. These writs, issued in the name of the King, evolved to provide wronged
individuals with judlcial remedies for the enforcement of particular !
rights. They had been issued by the Courts of King's Bench ever since

e i EAAELE. . Eaas 4w

* the fourteenth century.
8. G.E. Le Dain, "The Supemsory Jurmﬁ:tct:.on in Québec”, (1957) 35 C.B.R.
788, p. 791.

9. 12 Victoria, c. 38, a. 2-3. ’
10. Judges were to be appointed during "good behavior”, with an involved ;

procedure of removal, that is, upon the address of both Houses of the
legislature.

11. 12 Victoria., c. 41, 8. 16, |

12. Post , p. 28 £ff." . ] . (,/

©

13. Tis was the price the legal professzon and the common 1aw courts had
to pay fo obtain their independence from the Crown as a result of '
their support of Parliament during the Glorious Revoluition. -

4.  Op.cit.) note 5, at p. 4o. -
15. /i‘bid., at p. 40. ' . - (

. 16- (19"'2) AOCO 206, at P 261. ‘:"’"A“’“
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17.

18.

19.

20.

21,

It wds only by the Statute of Westminster of 1931, 22 George V,

-c. 4, s. 2,3, that the restriction upon the supremacy of the Canadian
legislatures by the Colonial Laws Validity Act of 1865, 28 and 29
Victoria, c. 63, was removed. It had provided that no colonial or
even Canadian legislature could enact provisions either repugnant to
the terms of any Act of Parliament extending to the colonies or hiaving
extraterritorial application.

(1883-84) A.C. 117, at p. 132. The doctrine of parliamentary supremacy
has been held to apply to Canadian legislatures in other authoritative
decisions: Reference Re Chemicals (1943) S.C.R.1; British Coal Corpor-
ation v. The King (1935) A.C. 500; iati ferendun Act
(1919) A.C. 935; Re Gray. Re Habe
ence Re Proclamation of Section 16 .of the Criminal Law Amendment Act,

1968-9 .(1970) 10 D.L.R. (3d) 669.

(1960) C.S. 542, at p. 555. In Procureur Général du Canada v. La Compa
gnie de Publication La Presse Ltée. (1967) S.C.R. 60, the Supreme Court
of Canada held that the Governor General in Coumcil had the power to
make regulations having a retroactive effect since the Badio Act, R.S.C.
1952, C. 233, S.3, contained such a grant of power. The rule of non-
refroactivity, a rule of interpretation employed by the courts to
mitigate legislation was of no avail since the statute enacted by the

Federal Parliament plainly implied such a power.

The development of trade and commerce, facilitated by the improvement

" of transportation and movement of people into the cities, set the stage

for the industrial revolution in Quebec. However, the facilities to
.accomodate the influx of the population to the towns to move the indus-

trial machine had not been created, causing overcrowding with the attend-

‘ant consequences of ill-health, poverty and crime. Furthermore, the
exploitation. of workers - long hours and low wages, women and child
labor - was not a phenomenon restric only-to Great Britain. Because
these and other problems occasioned by industrialigation could not be
ignored, demands for government intervention gréw.

1919) 42 D.L.R.1; Refer- -

. The social measures which existed from Confederation to the early 1920's

had been established by the local clergy. The latter gave what help
they could to those in need of protection from the evils of free enter-
prise and laissez-faire. Yet, after the papal encyclical."Rerum

in 1891, the clergy became positively involved in the eliminmation of
the abuses of free enterprise by actively demanding that the govermment
assume the respongib:.llty of providing health services (the Public
Health Act was passed in 1901, S.Q. 1901, c.10), and, that it occupy
the social services field. Minimm wage legislation applying to women
was passed in 1919: S.Q. 1919, c. 11. Social services legislation
became the rule rather than the exception after an o0ld age pemsion
scheme was adopted in the province in 1936: S.Q. 1936, C.1. The clergy
also demanded the regulation of commerce and industry as well as laws
for the tection of women and child labour and for the safety inspec-
tion of factories. The Factories Act, S.Q. 1885, c.32 was subsegquently
introduced to remedy the conditions complained about.

1




~gv

W

@ 22. 'The positive role that was slowly being assumed by the Quebec .
governments from 1885 onwards was undoubiedly in part due fto and
accelerated by the qualified acceptance of adult male suffrage, as
those subjected to the tyrammy of laissez faire sought a government
that would assume the responsibility of enacting legislation to improve
the lot of the working man. The Election Act of 1888 baséd tHe right to
vote upon real estate value qualifications: R.S.Q. 1888, 'title II, c.II,
s. IT, Yrticles 172-173, and even if its provisions dlsquallfled the
ma;jorlty of Quebecers, it provided more people with a voice in the govern-
ment. Govermment intervention, in any event, became more prevalent after
the franchise was extended. A definite correlation exists between the
mittber of social measures enacted and the reduction in voting qualifieca-
tions which ultimately extenaed the right to vote to the less fortunate
segments of society. In 1889, the fragpchise was expanded (S.Q. 1889,

c. 4) to include teachers, farmers and their sons, who did not require
property qualifications. In 1895, fhie”legislature withdrew property
qualifications for anyone who obtained an amnual revemue of at least
$300.00 (5.Q. 1885, c. 9, 5.9(1). Property and revemue qualifications
were all but dropped by a statuteh];j( 1925, R.S.Q. 1925, ¢. 4, 8. 10,
go that adult male suffrage was almost a reality. It was finally
achieved by S.Q. 1936, c. 8, 87 12, and universal suffrage became a

reality in 1940: S.Q. 19’40, c. 7.

23. Imitially, trade-unionism was outlawed by the common law which consid-
ered conspiracy in restraint of trade to be either a criminal offence
or a tort. Even if workers! organizations had already appeared before
Confederatmn, they became effective in making demand only in this

tury by the growth of catholic and the more militant internatiomal
'Jherefore, the government entered the labor regulation field

by iding for mediation and conciliation to settle disputes by the
enactment of the Quebec Trades Dispute Act in 1901: S.Q. 1901, c. 31.
Some atory procedure to settle conflicts, enforced by penal and

‘civil anctions were enacted in 1909: S./Q. 1909, c. 32.

/ 24., Besides regulating the field of social aecur:.ty, health, and the regula-:
- tion of commerce and industry to improve the comdifions of the working
\ / class and the poor, agriculture was not neglécted. The field of market-~
N o ‘E&regulation was entered in 1870 to protect conpumers: S.Q. 1870,
’ \ €. 30, products: milk grading by S.Q. 1921, c. 40; S.Q. 1934, c. 27;
i Yobacco came under govermment supervision by S.Q. 1933, c. 27. The
! conservation of the inland fisheries (S.Q. 1883, c¢. 8; BR.S.Q. 1880, )
\ art. 1396-1420) and Crown lands (R.S.Q. 1888, art. 1309)were not neglect- .
ed either. Public utilitieg and trampomtlon became controlled by a
_Public Service Commission (S.Q. 1909, c. 15) the jurisdiction of which
was enlarged by subsequent legislation.

25. Another way to perceive the increasing role of the state is to look at
events from the financial viewpoint. The expenditures of the governmant
of Quebec increased from $29 million in 1923 to $1,437 million in 1965. -
Such an increage was certamly not solely due to the devaluation of the

O dollar or by the rise in population. One can determine the evolution of
the role of the state by looking at the percentage which public expenses.




26.

27.
28.

29.

30.
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occupy in the G.N.P. Tn 39 years, o 1968, the state has doubled its |
importance and the same phemmenoh exigts if one ex:am:mes the s:m.la:
increase in the employees of the government.

Sir Alfred Demning, Freedom lmder the Law. Stevens and Sons Ltd.:
Iondon, 1949, p. 74~75. The situation in Britain was so similar to
that of Quebec that this quotation is appropriate to express the
conditions on both, sides of the ocean in the ‘ninet¢enth cemtury. ‘
However, it is true that the British govermment mtrodtfo,e’d social

legislation some time prior to the Quebec initiatives.

J.M. Hendry, "Some Problems on Canadian Admgstratlve Lax", (1967-8)
2 0tL.L.R., 71, at p. 71. )

Report of the Committee.on Ministers! Powers (The Donoughmore Connnlttee),
Cmd. l+060, Her Majesty's Stationary Office, London, 1932, at p. 16.

The act creating the Social Affairs Departmenf, S.Q. 1970, ch. L, ‘has
entrusted the Minister with the power.to implement the policy enacted

by the leg‘:.slattn'e under the Act, and regulations were made which were
published in the Quebec Official Gazette (1970) no. 102, p. 6329, art.
5.01 and following. The regulations made by the Lieutenant-Governor ‘
in Council empowered the Minister to establish local and regmnal offices
and to determine their territorial jurisdiction (art. 5.01). They
created a Social Aid and Allowances Appeal Board to hear appeals from
local and regional offz.ces with regard to applications for social aid.

The regulations d)étailed the methods of computing and the form of”fina.n-
cial aid, the criteria to appraise needs, the criteria to appraise re-
sources and it stipulated the forms that had to-be used for an application
for social,aid. Various other matters of detail were covered - the method
of contributions apd the mode of repayment. Moreover, the Minister was
entrusted with additional powers of inguiry to mstlgate dppllcan% .

- El
Other bodies whlch have been entrusted with tﬁe Power to make regulations
in particular areag are /i‘or example, the Quebec Pension Board, S.Q. 1965,
c. 2k, s. 226 and S.Q. 1965, c. 25, 5. 58; The Workmen's Compensation
Board R.S.Q. 1964, c. 159,°8. 66, 67; The Transportation Board, R.S5.Q.
1964, c¢. 228, 8. 21, 25, 26, 27, 45; T™e Quebec quuor Board, R.S.Q. 1964,

C. M, 8. 7’ 76« .
Statistical Yearbook (1914), ng's P:zinter, Quebec, 1914, at p. 412.

Annuaire du Québec, 50th ed. Goverment ‘of Qzebec Centre Dfinformation

Statmtique, 1970.

(}883-1;) A.C. p- 117. | ' L
Tbid, at p. 132. : . : )
Tbid, at p. 132. oo _ . |
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(1918) 42 D.L.R. 1, at 3 8 2, .
(1919) 48 D.L.R. 18, at p. 29, C | .
(1918)/42, D.L.R. 1, at p. 2.

A.G. Nova Scotia v. A.G. Canada (1951) S.C.R. 31. The constitutional
rigidity in delegation that resulted from this judgement has been g;,r-,
cumvented by the establishment of joint boards by both spheres of go-|
vernment to coordinate activities over which both have an interest.

Por, the case of P.E.I, Potato Marketing Board v. H.B, Willigs Inc. (1952)
2 S,C.R. 392 confirmed that a provincial board had the capacity to -
receive a delegation of powers from the federal government, since it

wag held 4hat Parliament could choose’ its own executive officers or
agents carry out legislation which is within its constitutional

authori The P.E.I. Potato Marketing Board and the Ontario Highway
Transport "Board (Cgughlin case, (1 68) 68 D.L.R. (24) 384) are examples of
this coopera.tion

~

See below, p. 28,
The Transportation Board, R.S.Q. 1964, c. 228, 8. 22, 25, 26, 27, b5

and the Quebee Liguor Board, B+8.Q+ 19647 o+l .77, 76 have the |

power to make their own gtandards for the issuance of licences by
statutory reguldtions. \ /

S.Q. 1951, c. 20, as amended. Office Consolidation, an Act to Promote - |
Conciliation between Lessees and Property-Owners, S.Q. 1951, c. 20 as [
amended. Office Consolidation 1971, s.1ll.

In Quebec, nearly 500 new statutory rpgulationa are adopted annually,
representing about 3000 pages in the Quebec Offiocial Gazette. The
-recent consolidation of all statutory regulations, having the force
of law, comprised "950 regulatione covering 8000 pages of text.

The workload of the Superior Courts in Quebec paralleled the grovth
of government bureaucracy. There was an increase in the number of

prerogative write isesued to supervise and control govermment agencies W

, by’ thoee courts, from 8,268 per average year during the period between
1891-1895, to°11,735 on the average between 1906-1919." The perocentage
.0of contested casaa constantly increesed during these periocds, thug™
contribut to the delay in legal adjudioation. The number of writs
issued the number of oontested cases has risen ever since, thereby
moessitating regular increases in the number of Superior Court judges
and staff. The most recent addition of judges to that court was in
1971 1:116Quobec. Statistical Year book (1914) King's Printer:s Quebec, .
at p. 16, . . . .

%

Bee ohaptor II, 0 ) .
~(1965) 51 D.L.R, (2p) 367,.at P. 372. . S
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50.
51.
52.
53.

8l

. -
Report of the Committee on Ministers! Powers, op.cit., p. 97. This was '
confirmed by the Report of the Committee on Administrative Tribunals

and Enquiries, (The Franks Committee), Cmd., 218 (1957), Her Majesty's
Stationary Office. London, 1965, at p. 9. This latter report concluded
that #ribunals are here to stay as they possess certain characteristics
that give them advantages over the courts. Similar conclusions were .
drawn in the Report of Committee on the Organization of Government in 1
Ontario. Queen's Printer: Toronto, September 1959. Also by the Ontario
Royal Commigsion Inquiry into Civil Rights. Queen'!s Printer: Toronto,
1968, wvol, I, p. 122. Also, by the Quebec Rapport du Groupe de Travail
sur les Tribunaux Administratifs (Le Rapport Dussault) - Report to the
Minister of Justice of Quebec, 1971.

.S.Q. 1964’, Ce. 159

Referenoe Re Adoption Act (1938) S.C.R. 39é‘1"
A.G, Quebec v. Slanec and Grimstead et al., (1933) 2 D.L.R. 289.
Lebor Relations Board v. John East Iron Worke Ltd. (1948) 4 D.L.R. 673

However, the” superior courts by virtue of S. 96 of the B.N.A. Act have °
renisted attempts to take away certain other matters over which they
had jurisdiction before Confederation. See p.30 and following.

(1966) S.C.R. 282, at p. 292-293. Similar statements have been made
in relation to other bodies exerciging judicial powers. In Du%‘ et al
523113 (1958) 1“’ D.LoRo (Zd) L“l?, at P 22-23, Ra.nd, J., declared:
"To introduce into the regular courts with their more deliberate and
formal procedures whet has become summary routine in disputee... would
create not only an anomalous feature of their jurisdiction but one of
inconvenience both to their normal proceedings ahnd to the eéxpeditious
acoomplishment of the statute?s purpose'.

René Duessult, Les Tribunaux Adminiptratifs eu Québec. Rapport du Groupe
de Traveil sur les Tribunaux Administratife. Ministére de Justice, 1971
at p. 170, The report of the Royal Commission Inquiry into Civil Hight:}
Queen's Printers Toronto, 1968, Vol. I, 'at p. 28-29, presented a similar
definition, "A power 1ies administrative if, in the working of the decision,

the paramount consideratiohs are matters of polioy. A power is. primarily
fjudicial! where the decision is to be arrived at in accordance with go-

verning rul%e of law., At times administrative powers muet be exercised
by acting 'judiciallyt!. That is, the decision, although administrative
because it is arrived at on ground of policy, it is to- be made after
‘sompliance with certain minimum standarde of fair procedure, somewhat

- regemwbling judicial procedure... in these caaeef, the adminissrative power

:Ls tomed 'quui-dudioial ", /

‘!Ihe Workmen's Compensation Comiuion,/ by 8. 59(4) of the enabling Act

statess "The Commiesion shall render its decisions according to equity
and upon the real merits and justice of the case, and shall not be bound
to follow the ordinary rules of evidence in oivil matters”.

“y,

i | . /
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’ 58.
59,

60.

61.

6.

< 63.
6.

i 65.

66. R

- Toronto, 1968, vol. I, p. 2. ’

A A
' ° o
B

A.G, Quebec v. Slanec and Grimstead et al (1933) 2 D.FJ.R. 289
R.S.Q. 1964, C. 159, §. 2(1) (o) (p), 3. | B
Tbid., 8. 3(1). o .
Thid., 5. 3(1) (v).

Tbid.y S. 89. . _

Tbid., 8. 91+ 97. Other discretions are found in S. 77.

rbido, S. 60 ’ { . hd
' |
A.V. Dicey, op.cit., at p. 189.

RoS.Q. 1964, C. 159, S. 59 (3). . e Commission may, st any time, -
with respect to matters within :Lts jurisdiction, reconsider any question
decided by it, and rescind, amend or alter {ts decisions or orders.

R.8.Q. 1964, C. 159, S. 66, 77, 8.66(1) statés that the Commission "may
make, amend or repeal such gulq,tions as it may deem necessary to carry
out the provisions of this'act a.'?d to meet cases not specifically provid-
ed for therein". .

! \
i

R.S.Q. 196k, ch. 295, S. 88, 106, 111, 113, \

R.5.Q. 196k, 6h. bk, 8. 42, modified by 8.Q. 1965, oh. 19, 8. 22. Now,
omit Control Comise,’wn Act, 8.Q. 1971, ec. 19.

Joit., Office Consolidation, 1971, 8. 27 (a).

|

L |

Tbid., s. 25, 8s. (a). SN

B.8.Qs 1964, 0. 232 8. 21, ] . \
Toid., s. 26, 29, oo o _

Report of the Royal Commission in‘bo Civil Bidlts. Queen's /ﬁint{rt

Ibido, B 20 (a)»

B8t v- Booty (1913) AuC, 7. . | o

¢ 1

" Report of the Committee on Administra‘tive and Enquiries.
(The Pranks Committee), Cond. 218, 1957. Hajuty's Stationary
of.ﬁ.ou London, 1915, p. 10. . /‘

‘s./q/1965, C. 24, 8. 226, . . //

C e . e I

- RS



AT IS o St ol g Jwet T LT - - - _ el M .
R e R . . L N Dl

T 1 .
C; ?9. . .S.Q. 1?’; Cc. 159, S. 66, 77.
80. R.S.Q. 1964, C. 228, S. 22: '"The Board, in matters within its suthority
and the limits of its powers, shall-decide any questions submitted to it
and may issue any ordinances which it deems expedient". %
\ 8l. R.S.Q. 1964, C. 159, s. 66, 77. )
82. San 19657"0- 24, ‘91'94; ‘Sa‘Q- 1969,-0- 50, g 2. f

83. R.S.Q..1964, c.-159, 8. 59 (3) cited above at_page 17 ff.

84. R.S.Q. 1964, c. _225 8. .28, a
85, S.Q. 1969, c. 65, 8. 27-29. —
| 86. Pensions Board, S.Q. 1965, c. 24, 8. 111 .
87. R.S.Q. 19616, C. 12, s. 1. A\\ | ”

88 ] Bos ’QD 1964, C. 228’ 8. 3 . ' N .
J N
89. RQSUQO 1964, C, 159, e 55 (2) ']
90. ,R.8.Q. 1964, c. 1l y )
SO 9l. "The Tranaportation Boar)d may make such procedures and practice ruleg as )
S it may deem useful for the expedition of’the business submitted it”. R.S.Q.
1964, Cr 22, 8. hst . P T
oy I‘/ -
92,: o ation v. Rice (1911) A.C. 179, at p. 181-162.

refuse to renew a permit after g:lving th¥ person conoerned the opportuni-

¥

» ‘ /
93. The Liquor Board has this dut;y 8. 633 |'he Board, for cause, may
ty to be heard". &\

94, It is expliocitly stated that the Liquor Board must do so (s.7). / o

P . 95. R.l. cheffins, The Gggtgtugioml grgéeu'in Canada. -MoGraw-Hill 'Co.,
~ Torodto, 1969, at p. 87 - ’

/ 96. These are merely illustrations and this list does not wrport to be
exhaustive. ‘ ,

97. ‘The Member of Parliament, although he has acted as a protector of the .

‘ individual and has rectified some abuses, has be unsuited to the
enormous task of providing redress for most grievances. It is partly
because of this :Lnadequacy that a 'Public Protector' vas resorted to.

-See Chapter III.

¢ | 98, oftice Consolidation 1971, 8. 17, e Vorkments Compénsstion kot 6.0
196k, 0. 159, 8. 55(1) and the Liguor 4ot 8,80, 196k, o. W4, 5.(83)
are s .
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99. See footnote no. 19.

100. (1967) B.R. 81%/&, at p. 819.

101. /Artpi'\cles 834-861 C\P. in the present code.
102. S.Q. 1965, c. 80.

103. Farrel et al v. Workmen's Compensation Board (1962)-S.C.R. 48, at p. 51.
See chapter IT for a detailed examination of thie subject. |

A

104. (1918) 27 B.R. 1, at p. 7-8.

- i
105. This proposition was upheld by the Supreme Court of Canada which cited
with approval the opinion of Choquette, J., of the Quebec Court of

Appeal in Agence Maritime Inc. v. Conseil Canadien des relatio
ouvridres et le ggx_iicat internationale des marins canadiens (1968)
- B.R. 1, at j o 3 7’ affirmed by 9 9 S.‘(;‘RO EsIo

106. (1969) S«C.Rey at p. 615-616., BSee infra, p, 3.

107. Ibid., at p. 618 approved by Quebec Telephone v. Bell Telephone Company
of Canada (1972) 8.C.R. 182, at p. 190. |

108. BSee above p-. ?-6.

109. (1936) & D.L.R. 594, at p. 622. :
110. Jbid., at p. 603, ) ~

111. The Privy Council affirmed the Camadian decision 'in the Independent

Oxder of Porepters L =
tz ngtrict et al (1m938§§3 D.'L::.R. u8!"9!"i(a.ff:"i‘meaE byﬁ%‘%}' ‘!.c. 5.&;59_13,

¢ ~ vhich (it wae held, at p. 102 agreeing with the Ottawa Valley Power °

: oage, "that the consideration of the legislative capacity of
Parliament or of the Legislatures camnot be withdrawn from the courts
either by .Parliament or Legislature. In my view thie stategent may
reat upon the safe ground that by necessary implication from what has
been said in the B.,N.A. Aot the Superior Courte whose independence is
thereby assured, are just as surely made the arbiters of the constitu-
tional validity of statutory enactments as Parliament and the Legisla-
tures are made lav enacting bodies... Parliament... (camnot deny) access
to the courts for the determination of cometitutional questions”) This
proposition was subsequently affirmed by the highest judicial authority
in this dountry. The 8u Court of Canada, in B,C. Power Corporation /

gt Co. (1962; C.R. 642, held that the Bupreme Court had :

tho Jurisdiction to determine the congtitutional validity of legislation.

112. Sir m ﬁé Demning, "The Spirit of the British Constitution”, (1951) 29
80, at p. 1182,

(1952)

| Y
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' ,C) 114. (1939) A.C. 415. ' , R
i
115. (1955) S.C.R. 454.
116. (1967) S.C.R. 697. | .

117. Regina v. The Ontarié Labor Relations Board, Ex parte Ontario Pood

- s, (1937) 3 13.'L.R. 458. - ‘

119. (1932) A.C. 113. S
120, (1939) A.C. 415.

T 121, (1948) 4 D.L.\R. 673.

122, (1932) A.c. 113.

i 123. (1932) A.C. 113, at p. 119. However, the John East cade restricted the
scope of these two decisions. ’
124, (1939) A.C. 415, at p. 426,

. {
125. (1967) A.C. 259. Although the decisions of the Priwy Council are
‘ no longer authoritative in Canada, they carry substantial weight.
AN Canadian courte.cften refer to British decisions in support of their

“& | _ arguments and;:jl\;dgementsu
Ibida, P 287-.2880

P A

S,

Ibid., p. 291. ,

+R. Lederman, "The Independence of the JudioQanr", (1956) 34 C.B.R.
and 1139, at p. 1172. : - .
’ \

[ 129, Ibid.) Lt o 1174,
’ 130. (1899) 1%.C.8. 504. ' o,

131. (1968)/%7/.1).\14. 2d) 694,/ at p. 702,

132. R. ex. rel. Devies v. Mo Cons . (1930)1D.L.8. 621,
. -at p. 624, per Harvey, C.J.A.

~ 133. (1953) 2 8.0R. 18,-at p. 38.

/ - 134, In Quebec Telephone v. The Bell Telephone Co. et al (1972) 8iC.R. 182,
. Pigeon, J., stated at p. 191-192: . "In no, case has such a p ion -

) (the privative clause) been considered as depriving & Superior Court
. of the jurisdiotion to hear”a case in which the extent of the \jurisdioc-
tion of a board or the effecte of its decieions is in questiomni On the
contrary, such provisions have always bogf construed das prese
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’ O the Superior Courts the Jurisdiction to d;temine the scope of the
’ authority of the board that made the decision and this detemmination
has always been made on the merits".

135. (1670) 86 E.R. 47, at p. 47-48.

136. (1911) K.B. 10, at p. 43. '

137. (1969) 2 W,L.R. 163, at p. 169. Moreover, the rule of law has been

< further protected when the British Pa.i*lla.ment recently enacted a

statute,” Tribunals and Enquiries Act (1971), S. 14, providing that . ~
ey Pprovision in any act passed before August 1958, which excludes
"any of the powers of the High Court (a Superior Court), does not have
the effect so as to prevent that court from exercising its powers of
judicial review. As a result of the Franks Committee Report recommen-
dation, Parliament has besides refrained from including such provisions
. in statutes since 1958.

The removal of privative clauses has permitted British courts to review
all administrative action, whether illegal within ot in excess of its

Jurisdiction. Consequently, the rule of law in Great Britain has pre~
served its essential characteristics dver a period of seven centuries i
and individual access to a court of law to test alleged administrative

illegality has been guarant&ed by legislative enaciment.

in Canada in the federal jurisdictionm.
By the enactment of the Fedetal Court Act, S.C. 1970-1, c. 1, the federal
Parliament has implied that/privative clauses shall henceforth be elimi-
. nated. Section 28 of th t introduced a novel method of judicial
review apart from the prerogative writs. e application to review ls
the form of proceeding created to review fg¢deral administrative action
by the Federal Court of Appeal. Section 2B has permitted that court
to review and set aside a decision or order msde by s federal statutory
\ body if it erred in law, whether or mot the error appears on the face of
the record. This provision has produced the same effect as the British
i legislation, ae that court can review auy g,dministrative illegality,
even 41llegality within jurisdiction.

The Quebec legislature, however, has not thought £it to pags eimilar - _
legislation guaranteeing/the review funotion of Quebec Superior Courts.

138. Gerald E. Le Dain, op. e¢it. note 8, at p. 827. , \
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. Then, the subataﬁtive aspects of administrative law, that is, the type of

-A~ “PBOCEDURAL ASPPCTS OF JUDICIAL REVIEW /

—

CHAPTER IT - THE COURTS AS PROTECTORS OF THE PUBLIC IN QUEBEC -

The individual aggrieved by an administrgtive decision may opt for
assistance and seek rectification of prejudice in the judicial arena. In
order to avail himself of this recourse, however, his complaint must be one
with which the courts can appropriately be seized; there must be a justiciable
matter in issue, that is, some administrative excess or illegality must have
been committed, and it must be sufficiently flagrant to warrant judicial
interference. Moreover, 'it must fall within a narrow range of matters which
the courts have decléred to be within the scope ©f their supervisory competence.
If the complaint fulfills these requirements, the individual, prior to the
institution of the action, must decide whether the matter of which he complains
is of sufficient importance to ,justifaf the involvement not only of his time
but also of his financial resources which would be required to see the matter
through uptil the final juigement. ent. When this decision has been reached in the
a.ffirmative, the compla,inant fmet then chooge the proper Jjudicial remedy with
which to/imtitute the action in order that the judiciary may be seized of the
matter. This is the crucial choice, for the adoption of th wrong remedy has
at times led to the dismiesq,l of the actionfnotwithsfa.nding he ease with
vhich the declaration inatituting the action can in most ¢ mmstances be
amended . (1)

This chapter bééins by an examination of the wvarious procedural recourses
open to the individual seeking to impugn an administrative action. The advan-
tages and disadvantages of each are considered, and their objects a\r_e compared.

. P

B, Sefors s

!

conflicts that oppose the individual agai.nsi; the administra.tion/ which the
Judiciary is competent to resolve, and the extent to which the powers of
administrative authorities can be controlled, are examined . Finally, certa:ln
other dravbacks particula.rly characteristic of the legal arena are ooneidered.

\ - o
. 1. Me Action in/ Demages; The Liability of Public Officials.
The rights of individuals in Quebec are protected in part by the right
to an action in damages againet anyone, whether private citizen or public
officer, who causes damage to another by his negligence or fault. Ehé pudblic -




{

i ' -

agent mist act wit;;in the limits of legality, that is, he must justify his
activity in the law or in the regulations made pursuant to statutes. If s

he ca¥ises damage while acting beyond the exercise of his functions or by
abusing the powers conferred on him, he can be held personally liable for
damages caused, and the extent of fault and damages, as well as the compensa-~
tion, is determined by artlcle 1053 and following of the Cl‘V‘ll Code of the
Province of Quebec. "Within /the ambit of article 1053 comes also the general
rule and a ver‘;' important one, that an act of a public officer excéeding his
powers, or a faulty act within his powers, creates & 1iability to repair the
consequent damage". (2)

The celebrated case of Roncarelli v. Duplessis (3) illustrates this
principle. Premier Duplessis ordered Mr. Archambault, the head of the Quebec
Liquor Commission to revoke Mr. Roncarelli's liquor licence because of his
agsistance to members of the Jehovah's Witnesses. In & press statement (4)1
the Premier assumed the responsibility for the cancellation, an action which
was intended to punish Mr. Roncarelli and to terminate ?18 activities on
behalf of that religious society. ' |

\ e restaurant vhich wvas owned by Mr. Roncarelli had been continuously
licenced for the sale of liquor for 34 years. Then, in 1946, that licence
was revoked, and it was declared by the Premier and echoed by the Commission
that Mr. Roncarelli wag "forever" barred from receiving another. Without the
permit, the restaurant soon Flost its clientele and eventuslly the doors were
closed. Mr. Roncarelli sued Mr. Duplessis in his personal capacity for
$118,741.00 in damages for having, without legal justification and by his
fault, gone beypnd the,limits of his powers. (5) It was alleged that his

action, could not be justified by any law or regulation, and that the Premier

had employed his position to a.rbitrarily order the rovocation of the liquor
—iicences. .

The Supreme Court of Camda, by a majority, found that Mr. Roncarellits
action should succeed. Rand, J., stated that "the act of the reaponient /
through the ;&strumentauty of the Commlesion... was a gross abuse of legel
powers expressly intended to punish him for an act vholly irrelevant to the
statute... Whatever may be the :imunity of the Commission or its negbers from
an action fo¥ damages, there is none in the respondent. Hewas under no duty
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O ) in relation to the appellant and his act was an intrusion upon the functions

of a statutory body. The injury done by him was g fault engaging liability
... under article 1053 of the Civil Code. That, in the presence of expand-
ing administrative regulation of ecomomic activity, such a step and its
consequences are to be suffered by the victim without recourse or remedy, that
an administration according to law- is to be superseded by action dictated by Eg
and according to the arbitrary likes, dislikes and irrelevant purposes of’ :
public officers acting beyond their duty, would signalize the begiming df
the disintegration of the rule of law as a fundamental postulate of our
constitutional structure". (6) Accordingly, the court allowed the appeal

\ and Mr. Ronca:re}li was awarded the wholly inadequate sum of $33,123.53 with'’
interest and costs for the prejudice hemered.

TSR
£
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. Although it is possible, as was illustora.ted by this judgement, to sue a
public officer who causes damage by acting in bad faith or by abusing the
. powers conferred upon him (7), it is upon the person prejudiced by such action
. that the burden lies of making it appear that a wvirtual abuse of power had"
_ been committed. The plaintiff, in legal proceedings of this type has the
i difficult task of adducing some evidence to destroy the presumi)tion of good
faith in article 2202 C.C. This onus is a heavy one to discharge, for as in
all proceedings undertaken to contest administrative actions, the injured
| / pa.rty is often faced not only with the impoaaibility of requiring that autho-
rities give reasons for their decisions (8), but also of securing the produc-
tion of dqcuments and of oom?elling witnesses to gppear in oourt.v Therefore,
since few public officers are as accomodating as Mr. Duplessis was in openly
avowing the rﬂeaaons for his actions, it may be futile to sue an officisl for -
} _ " the damage he hag caused. / Besides, more frequently than not the official who
ies sued would rarely have sufficient assets to batisfy a judgement awarding

\

damages. : ,
The suit of an individual aga.inat 8 goversment body or official whose
/ action he disputes 1is likely to be doomed to failure if sufficient mn\a:
1s not made available upon which an action can be based. - The right to compel
vitnesses to disclose information and toforce the production of documents by
‘ _virtue of article 308 C.P. is far from absolute, hovever. That article ocan

-
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exempt public officers from testifying in a judicial inquiry if "in the
opinion of the minister or deputy-minister to whom the witness ig answer-
i ‘ .
able... the disclosure would be{contrary’ to public order". Although the
!

Jjudge has some éiecrew, it is obvious éhat an adverse
decigion on the part of the latter cou der the burden of establishing
illegality and actionable damages diffi%aai‘ble for the plain-
t2ff to discharge. And, it is common ground that although the courts possess
the power to weigh the conflicting interests in iséue, the public interest
and the i sts of justice, and to overrule a ministerial objection, only
in exceptional circumstances will they exercise their power to order witnesses
to testify and to produce. the required documents. (9) Accordingly, the liti-
gant can never be assured of the cqurt's stand on the matter, notwithestanding
its importance to\the success of the action. \ ' :

The action in damsges suffers from ‘further drawbacks. The individual
instituting such a suit against public officials must overcome a variety of

‘of civil servants. For example, recourse against public servantg applying the
Liquor Licence Act (10), by section 14, must be initiat'ed *within\ six ponths
of the date ofl the damages". The Liquor Board Act (11) provides that autho-
rization from the Chief Justice of the Province is necessary to sue a commis-
sioner applying the Act. Such procédural requirements, contained %n numerous
other statutes emanating from t ebec legislature, restrict the right of
the privaté individual from ming llagal proceeding for damages caused
to them. ) ,

Moreover, officers:of the Quebec government and adminigtration have by
law been granted certain immunities from suit. Members.of the National Assembly
possess an absolute privilege. and ca:;not be sued for damages caused in their )
official capacity in the legislature (12) . Like Judges ;)f the superior courts,
Sustices of the peaéer and other inferior court judges are not responsidble for
acts done by virtue of an uncomstitutional law (13). The latter and commis-
sioners appointed pursuant to the Investigation Commissioners Act (14) have
the same immunity ae a Superior Court judge, that is, an absolute 4mmnity

, \ -
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from suit for damages caused in their official capacity. The same applies .
to officers appointed by virtue of the Workmen's Compensatic(m act (15).

. Othervise, public servants who act in a quagi-judicial or judicial

" capacity possess an immunity that is limited to official acts dome "in .

good faith" in the exercise of their functioms. (16) In such & case, if

the plaintiff institutes an action seeking the annulment of the act as well
ag damages from the wrongdoer, he will succeed only in the former. In
Hlookoff v. City of Vancouver, it was affirmed-“the a.uthomt:.es make it clear
that a person exez\'cm\mg a judicial or gquasi-judicial power is not, in the
abgence owwn o1 malice, liable to any civil action at the suit
of a person sggrieved by hisdecision”. In this cage » & licence inspector,
acting judicially, refused to give the plaintiff an opportunity to be heard,
and as is usually the case in-actions involving breaches of the rules of
natural justice, the suspension of the licence was declared mull and wid.
“However, because neither fraud, cdliié‘ionnog malice was proved on the balance
of probabilities, the court concludpd that th;a officer was not liable for the
damages that were caused because he\;ild\ac\ted honesti} and in good faith, even
if he had acted wrongly. (17) i

A further barrier to be overé&ﬁie‘\b;;(\_en Mdivipud seeking to rectify an
iqju’s:tice in the courts is article 100 C.P. i icle operates to protect
Crown officials and exonerate them from civil responsibility in certain cases.

It is a privative clause of sorté\,\pur,porting\% -1imit and even bar the super-
' visory power of the courts over pub::/ic authorities. 8ince, however, this

article replaced the former articles/ 87(a) and 88 C.P., the latter of which
was clearly delimited by authoritative jurieprudence, it can be argued that
the ‘scope of article 100 is to be confined to the juridical construction
placed upon its predecessor. In both Chaput v. Bomain and 4,G. Quebec (18)
and Roncarelli v. Duﬁlessis (19) the public officials whose actions were T
attacked sought to avail themselves of the protection offered by the one
month?s notice of action as required by article 88 C.P. 1In both judgements,
the Supréme Court found that the article did.not afford amy protection for
illegal activities, since i‘b could never be a substantive defemce to 8 delipt
and could not reliave the mngdoers from 1iability under article 1053 of the
Civil Code. Article 88 C,P., it was held, was availsble only if the public
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‘officers had acted in good- faith and in thelperform;ance of their duties,
. that was not the case with the officers involved. It may be presumed, ,
- ac \rdihgly, and the courts are likely to go iﬁterpret on the basis of their

prefvibug decisions, that by wording article 100 as enacted, it was the in-
tention of the legislature to preclude public officials from acting in "bad
faith" and from exceeding their lawful authority with impunity. BHowever,
gince bad' faith must be established, this article may yet operate as a bar
to successful litigation if thai; essential ingredient is not proved to the’
satisfaction of the juige. (20) o

‘a) Vicarious Lisbility of the Crown ;‘

In addition tO\ﬁgobstacles that must be overcome by the individual
/ come(pc%'an action in damages for prejudice caused to him by administrative
actiot:l, uu\;:‘mte victory might be thwarted by the financial circumstances of
the defendant. An awvard for damages cammot be recouped from an insoivent
debtor. For this resson, individusls sgerieved by the action of government
officials, have attempted, by analogy to thé law relating to the vicarious
1ia‘bility of employers for the acts of their employees, to sue the official
as a.h agent or servant of the.Crown, thereby making the Crown vicariously

memble for the wrong cauged by the’ servant.

, V ;
.| In so far as the 'érown is subject to the Civil Code conceming the
ree;gonsibility of the master for the fault committed by his employees by
article 1054(7), certain necessary elements must exist to entail vicarious
( 11iability. The plaintiff must have incurred damages; the master-servant
" ' Te. tionship must exist between the Crown and the émyloyee; there must have
, fault on the part of the latter which caused damages and that fault must
haye been comitted by the employee while seting "in the exercise of his
functions”. The combination and presence of these elements render the Crown
le. (21) - /
The aggrieved individusl can be precluded from having recourse to the .
1iability of the Crown, since-not every employee of the state can
1dered to be in a mester-servant relation with it. The question of
who iis a oivil servant has been the issue in mumerous sctions. (22) It has
® [ ‘beert deternined that there can be vicarious 1iability only when the master

. ‘ ) \ = , ) . .
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_can tell his servant not only what to do but how to do it. \f‘or example,s -~
no such relationship exists between the Crown and judges. None exists with
police officers who. have r?,ceived no specific orders from superiors but are
simply carrying out the provisions of the Criminal Code. (23) Such az‘esult

is disadvantageous both for the plaintiff, who would probably be precluded
from recuperating damages by reason of the financial circumgtances’ of the
defendant, as vell ag for the official since he would lofe the financial
protection engendered when the reparation of damages causel is charged to

the public treasury. ' '

Once the Crown is beld to be vicariously liable by reaaén\ of a8 deter-
mination that the offi/éial was an employee, no distinction can be made between |
the fault of the state and the persomal fault of the agent. The fault of one -
does mot exclude the fault of the other. Consequently, the civil servant
personally and the Crown as employer become parties in the suit undertaken
by the victim of the damages (24), and the latter, if successful, is compen-
sated for the damages incurred. (25) o

Vicarious 1liability of the Crown serves as an excellent means of securing
administrative legality, for if the Crown must compensate the ;ictim of th:e
fauit, it can thereupon imstitute a recursory action or an action in damages
against the official at fault. (26) Pemal panctions can furﬂ’uemor,e be
levied against the officer (27) or disciplinary action can be taken within
the civil service. These remedies undoubtedly act as a constraint against
administrative excesses, and thus provide a necessary preliminary protection
for the administered. Yet, the mumeroue qualifications that exist with
respect to an action in damages in the courts against the individual official -
and against the Crown as employer render sich an action fraught with uncer-
tainties. \ - '

b[ m Liability of the Crown.'

.. Te new Code of Civil Procedure bas subjected the Crown to the rules of-
articles 1053 and 1054(1) of the Civil Code for damages caused by its own
fault, mmflore, the Crown in right of Quebec may have to answer for
damages which /it osused personally as well as damages which were caused by
the sutonomous fault of: things which 1t has under its guard. Toe state, like

-
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every other person, han the obligation to act with pi'udome d diligence

with regard to third parties. The liability of the Crown is based on fault,

Adnd fault can be imputed if it does not ot in accordance with the law.

"Public authorities (inoluding the Crown) may 4o nothing but what they are
suthorized to do by some rule of common law or statute”. (28) The 1llegal- ’
_ ity of the o,ota:pooomza the fault engendering liability. Therefore, if damages

. are cuuped, the individual has o recourse not only to have the aot annulled,
" but also to receive compensation. (29)

ke

On the other hand, where an ugent of the Crown has a discretion by law
to aot, the omigsion to do no, even if damageable does not entail liability.
Morsover, damage bun be caused by actions authorized by law and the Just ex-
oroinse of powers conferred by law which oacuses dm&o, does not constitute
foult., In numerous canes, :Ln additmon, the 1iability of the Orown has been
complotely exoluded. For instance, the Crown is not responsible for damage
to shook-absorbers of cars under the Highway Code.(30) By virtue of seotion
97, the Mininter of Ronds is not responsible when a oontraotor has been given
& oontract tb build 4 road, or when work is done on a rosd and loss or diminu-
tion of private property ensues. The Public Works Aot (31) and other etétutes
contain similar provisions. These considerations oan preolude individuals
frow having any sucoess by mtitutine notions Acainst the Crown in the courtws.

T™e state has not only udministutiyo but aleo legislative funotions.
While the legislature and its members oannot be ho!'d rnponlibla for dlmuo
caused by tho laws that are snaoted (32), the pover of roguhtion granted” to
various admin:l.etntivo authorities can be ohallenged and held ultra vires by
the courts. The adoption of regulations by munioipal councillors vhen these
regulations have exoeeded the povers oonferred by statute, for example, has
* been aotionable, (73) In genersl, the remedy most appropriate to quash ultra
vires regulations and by-lawe is the sotion in nullity pz'wutd by artiole 33
0sPs Although suoch an sotion may be joined with an action in damages, bad
t'aﬂh mist be present to succeed in the httor. As has been mentioned dbovc,
" bad faith 1o diffioult to prove and tho neager. success rate of suoh aotions

ia authority for this assertion. /
\ L /
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The individual who is ageriéved by governmentel action rarely under

) taken legal proceedings with the sole object o o'btairging damages for tie z'
‘herm oceused to him. Most complainte dealing with such action are nop’ sus-

ceptible of being resolved by means of an action in damages, unless of course,
the complainant can prove bad I/dith tantamount lalmost to malice and is able
to overcome the numerousg other obstacles in the| way of a successful damage
suit against the government and ite oMioif,ln. Rather, by xfotitioning the
judiciary for assistance, he endeavours most frequently to eliminate the
prejudioe caused to him, either by having eome nigtrative action quashed .
or declared null and of no.effect, or by oompell the wrongdoer to pwfom
his etatutory duty. J‘ooordingly,» by resorting to legal proceedings he in-
vokes the judiciary’s inherent power of supervision over the gove /z{mmtal‘
bureaucracy . :

Article 33 of the Code of Civi‘l Procedure 1 tho D in upon Which reste

the Jurisdiction of the superior court to review
the argument presented above is correct, this superintending power of the .

. muperior ocourt is an inherent power that pz-n}a es (onfederation and artiole 33

OA;P..,Aiu but the codifioation of that power: It is by reason of that articles
"Bxoepting ‘the Court of Appesl, the cotrts within the jurisdiotdon of the
Legislature of Qukbeo, and bodies $olitic and corporste within the Provinoe

are subject to the superintending md reforming pover of the Buperior Court.,."
. that the superior éourtn ve revieved inferior bodies at the instanos of
sggrieved members of the public by means of the various procedursl write ond
othcr remsdies ot their diopoul.‘f : ,

: — . Higtorically, the odkrte have exercised thoir powezr of supervision over

inferior tribumels by means of the prerogative writs., The writs of “certiorari”
"prohibition" have been joined into a single form of procedurs termed

“Nevoostion! by artiole 846 of the new Oode of Oivil Procedure. Artiols 86

snables the superior ocourt, at the demand of litigants 'bd "evoke before Judge~
ment & orse pending befors a oourt -ubjoot to it» upimtmunc and reforming
power or reviss a jJudgement alresdy rendered by suoh court, in thuto&lowinc



casegs 1. when there is wa.x)t' or excese of jurisdictions 2. when the
enactment upon which the proceedings have been based or the judgement
rendered is mull or of no eftjp&'c; 3, when the proceedings are affected

by some groes imgularity, and thers is reason to believe that justice
hao not been, and will not boﬁ done (34)3 4. vhen there has been a violation
of the law or an abuse of authority amounting to fraud or of such a nature
as to cause a flagrant injustice. However, in the cases provided in para-
graphs 2, 3 and 4 above, the remedy lies only if, in the particular case,
the judgements ©f the court seized with the proceed not susosptible
of appeal. Besides thim drawback, because evocation is identical to the
two writs 1t replaced (35), it suffers from the same defects, thuo making
it an @uuiﬁblo proceeding by vwhich to review administrative action in

.oertain circumstances.

.
= / —

| On the authority of Pekete v. al tu 7 the Advance-
ment of Learning, (36) the prerogative writs of ocertiorari and prohibition
and thersfore wooaﬂ'icm will 1ie only against a tribunsl that is established
by statute. Moreover, this writ will lie only to quash proceedings, acts or
orders of esdministrative bodies exercining judiocial or quasi-judicial funo-
tions, A pu;'oly aydministm‘tivo act is not susoeptible of review b;/' Avooatiq;ufw
In Giege v. Williston (37), Rutlan, J. affirmed that "the minister's funotion
was administrative and mot judioial or quasi-judioisl and his decisions sre
therefore not reviewable by certiorari." 'In - 1661 v, La Commig-
pion munioipale de Québeo et wutres, (38) the court felt itsslf bound by tHe
Bupreme Court Osse of Qusy v. Lafieur (39), snd conséquently refused to issue
evooation because the Commiseion wae oniy holding an inquiry, whioh e -8
purely Mminiﬂnfivo function, '

* In oomparing the prerogative writ of certiorari, or evooation ;u it is
novw called in Quebeo, to the deolaratory action, D.T. Warren enumerated the
disadvantages of the former: "In an applioation for certiorari, the plain-
tiff may not aok for other relief, exanmine for discovery, request a deoision
on the merits, proceed in sos provinoes after six months, request the quach-
ing of a degision of & dcestio tribunal, procesd unless the error of law
appesars on the tuo/ﬁi the rogord, or procesd if thrldminiltutiv; agenoy .
is mid % by’oﬁouw an sdninistrative funotion”, (40) Therefors, }rﬁ _

e ’ ‘ )
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primary diaadyantegaa of the praroge\tive writs and evocation are the techni-
cal limitatione to which it -is subjected. (41) On the other hand, perhape
their greatest advantage lies in the fact that suite oommenced by evocation
"mugt be heard and decided by preference" by virtue of article 835 C.P. Any
applicant seeking relief f:?m . any administrative abuse by way of proo?od-
ing congidered to be an or 1nary action hag to take his plac ‘;af the
multitude of/ other oivil llitiganta awaiting théir day in coyrt, .7

The pré'rogativo writ of mandamus has. been codified in Quobdfo in artiolp
844 C,P.1 "Any person interested may apply to the court to obtain an order
commanding a poraozi to perform a duty or an aot whioh is not of a purely pri-
vate m'buro,_jgoro particularly..,,. when a public officer... a public body or
a court subject to the superintending and reforming power of the Superior Court,
omits, neglects or refupes to perform a duty bolonging to nuch office, or an
act vhich by law he is bound to port’om... . e Bmith .aptly delimited the
soope of mandamus: "Mandanmus lies to secure the porformmoa of a publici duty,
in the porfommwo of "which the applicafnt has a uuffioioqt legal interest.
Tho applicant must show that he has demanded performance of the duty and that
performance has been refused by the mmority obliged to diecharge it. It in
primarily n disoretionary remedy, and the court will decline to award it if
another legal remedy ise oquu‘l‘.ly benefioial, convenient and eftective", (42)
Moreover, the Suprems Court decided in B, v. Leopg Ba Chai (43) that mandamus
will ngt 1is ageinot the Crown because the ocourts do not issue commands to it.
In that oase, it wap held that mandamus is available againet an officer acting
not u a servant and u.mw.ro,blo only to the Crown, but solely as an officer
deoignated by utatuto to fulfill a particular aot, DBeocause the officer refused
to examine the plaintiffte application for admission into Canada and since’
there was no right of appeal to higher suthoritiss, the court asserted that
"the more convenient, beneficial and effective mode of redress, is by vway of
nmdamun, as there ip no other legal specific remedy for om}orome hge appli-

oantls right to a hearing befors the Board and the Minister' . (b4)

Y , . :
" Mandamup 10 generally invoked when an administrative body fails or

refuses to render a deoision or perform an sot that is required by statute. (45)
If no disoretion to aot has been oonferred upon it, then mandamuo oan issue
to order the perforuance of the duty the statute requires. (46) On the other




_ lui confdre."(50) Mandamus will lie, /thoroforo if Jurisdiot

W, if the body possesses a disorltion to act and no duty ie imposed

by statute, mandamus does not lie. (47) However, the courte will award
mandamus where & discretion conferred by statute is exeroised for improper
purposes, for wrong principles or for extraneous considerations. This wase
demonstrated in the case of M&M v. the Queen (48) and by roaaﬁn
of the dicta of Rand, J., in e11li v. Dupleppis (49) that "in public
regulation of thio sort there is no subh thing as absolute and untramelled
fdiscretion'.,.", mandamus lends iteelf as a poseible recourse vherever an
abuce of & disoretion is involved. )

For, vhere & statute confers a discretionary powez‘ to act a.nd/ the
authority rofu/sea to 40 so for inwmlid roa,oom, it ro!uua to exercise its
juriediction and "il est bien établi quc, si un trib“uml comme la Commission
erre en droit dans l'interprétation du texte qui lui confdre compétence, les
tribunsux ordinaires doivent intervenir, et le mandamus st le recours appro-

prié 5ouzé forcer le tribunal,iﬁ!éri;ur 4 exércer une /oompé nce que la }oi
s reéfused,

if a duty 1o not &mo, and if a discretion is exercised illegally. But for
mandamis to issue the court must be satisfied that these conditions exist so
that the main d1fficulty faced by the imdividual with the requisite interest,
who petitions the oourt for the writ, is evidentiary. - -

Judicial review of administrative action by way of the prorogativo
writs is fundamentally difformt from an ordinary aoction and an appeal. In
ite supervisory function, the oourt is asked to review and quash the findings
of an inferior body and the buia for rwiow:l.ne those decisions is the gon~
ocept of Juriadiotion. A recourse by tho prerogative writs does not raise a
"1is" between the parties. (51) Thus, the oourt is/ not conoerned with the

‘merits of o dispute botwun 1litiganto, but with getting the record from the ,

inferior tri bzbught botoz'o it to asoertain whether that body has soted
within 1ite 3 ut;/dic%ion. (52) Review by way of the’ prercgative writs, there-
fore, is based’ on the legality of prooceedings, actions and decisions of the
inferior mthoriw. This control flows from the tm’ﬁ that Parlimnt has .
oonferred various povers upon the Crown and mvomunt agencies, . the
deliberations of these bodies.are iimited to . the um of the enabl legin-~
lation, Any sotion outside the scope intended by the statute beoomes '111.3&1
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" the bounds legally entrusted to them by statute. Because it is within the

\
N

_’& hae bnn granted by the legislators. Beoause the purposes served in .an appul
- and in judioial reviev are different, the ocourts, in their mpmicozv capa~

HAeviation exceeding the scope of those delegated powers.

‘torm of & t/i'ul or hearing "de novo', where the appellate tribunsl stsrts-

as made in excess of Jurisdiction (53) and is therefore "yltra viree'.

The courts employ their reviewing power and auatify ita uge on the ,

principle that all i;aferior bodies have been invested with only a limited /
" jurisdic by virtue of the delegation of the multitude of tasks by the

\»&J

legislature to theém. The latter must confino their deliberatione within

scope”'gf?the courte to interpret valid legislation and enforce obedience to ,
these leginmlative enactments, and because thé legislature could not have
intended to authorize ite croaturea to act and decide as they ploand, the
judicial branch of govorxmnt, by reason of its supervisory ca.pewity hag
awarded the prerogative writs and has declared 4llegal or "ultra vires" any

- However, 1:1 their supervisory capacity, the oourts have restricted
themselves to quuh only those decisions that have oxooodod the jurio-
erred by the legislature.. A body, acting within the scope of
the powerg-delegated to it, is not subject to{roview by the courts., "The
jurisdiction df a public agent iz the only qu*stion that oan be brought
before the courfts in an administrative matter; for the abusive, arbitrary
or im.‘):uat exergise of administrative discretion if withix? ite jurisdiotional
s is beyond Judicial review". (54) It does not matter if the agenoy
came to the right conclusion or mot. The question of the correotness of an Y,
aduinistrative deoision can be reviewed only by an appeal -if puch & recoursé-

oity, oannot sit as courts of appeal. (55)

!

] N

Whoro the logithturc has seen £it to j pomit & oourt to rooomidor a

decision /of an inferior Juziadiotifon on the merits, it has given the indi-
ual subjected to the decision a statutory right of appml. Ain appesl,

rotoz"o, is simply another form of judioial review. - Appeals may take the

afresh as if mo initial decision existed. In this osss, the appeal is taken
againet Aheentire decision of the inferior jurisdiotion and it is runmin76,

t
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O on the faste and on the law, and the appellate body maér substitute ite
opinion for that of the inferior body. Such appeals "de novo" exist from
adninistrative tribunals by virtue of express Etatutory provieions qon-

| \ teined in the enabling enactments omtiﬁg them., An,@,appoal "de novo'' also
j lies fron the Superior Court and the Provincial Court to the Court of Appeal
by Vvirtue of article 26 of-the Code of Ci¥il Procedurs, and/ from the latter
to the Supreme Court oix Canada. (56)

a} Judicial Review and Appeal Procee Compared s

The legislatuyre in Quebec has sought, by virtue of the last pa.ragraﬁ:h
of article 846 C.P., to impose a further limitation upon the writ of evooca-
tion by expressly prohibiting the availability of that recourse when an
app;;l from an administrative. tribunal to some higher authority exists.

This restriction, however, appears of small significance by reason of the
exception contained in the same article, gor svocation is possible in cases
/ of want of jurisdiction notwithstanding the proviso. Moreover, there is /
- roor for arguusnt as to whether the other three conditions for the applica-
tion of evooation are simply particular formms or variations of jurisdictional
“fevlte. In any oage, by the terms of that article, the person aggric;od by
/ an sdministrative decision has the option of having recourse either to an
_appeal, if appesl provisions exist, or to evooation, in cases of excess of
jurisdiotion: ' ,

Prior to the enactment of the new Code of Civil Procedure, the author-
itdes and the jurisprudence vere divided ae to Whether an infividusl who héd
s vight of appeal could alternatively seek & recourse by way of the court's —
- nupor\,riafzvl and reforming power. In the omse of L,R.B, v. Civie Parking ‘
~ Conter Ltd., (57), it waé decided that the individusl-hadto exhaust his other  _
' remsdies before recourse could be had to the prerogative write. - In the con~
trary vein, the case of W.C.B, v. Forbes, (58) in agreement with Begins v.
‘Zpalddie, (59) maintained that the right of appesl did not have to be pres-
' v:l.ousiy rnortu} to. In the latter case, it was decided that "the exercise
“ of & right of appeal is merely another Ztor to be considered by the court
in determining whether it should grant or withhold the writ... The importance
) . w0 be attached to it vill vary with the oirounstances of each oase’. (60)

/

i . [
o - /
! '




O Most recently, after the ensotment of the new Tode of Proocedure, the o 4

Quebec Court of Appeal, in Marois v. La Ville de gudbec et la Régie des ’
Services Publicg, (61) resorted to verbal s:ymnaetiros by reason of the exiet- .
ence of the last paragraph of article 846 C.P, to svade the contention of
the res edttwthat moatio:rz wag not the appropriate remedy because a right
of appeal lay from the decisions of the Public Service Board. Notwithetanding
that the appellant had framed his sction under article 846(2) C.P,, the court
" decided to maintain the proceedings in evocation fby virtue of the first para-

graph of that article in order to give the appellant the remedy he sought.

"‘/In practice, therefore, though the legislature has esought to limit the Yemedy
of evoocation, the courts have interpreted the artiole so as to extend“ite
goope, thus pemmitting an individual aggrieved by an administrative decieion
from which an appeal would lie, to altemﬂ?hly seek to quash the decision

by evocation.

It is because the courts have considered the yrovisions enacted by the

legislature providing/for appeals to higher administrative suthorities (62)
a8 insufficient, and because of the dqubious effectiveness of such administra-
( tive appeals, that some oourts have permitted s recourse to their superintend-
- ing power by means of the prerogative writs. In the Spalding case, the issue

wap u@uﬂur an appeal to the minister /by virtue of the In_migration Aot was an
offeotive recourse for the person who was ordered deported by the Bpecial
Tnquiry Inmigration officer. Of'Halloren, J.A., stateds "Examining s. 31 [of
the Tmmigration Aot_/, there is nothing to indicate that the 'appeal! to
which 1t refers, is anything more than a documentary review of the proceedings
by the Minister, in his own private office, in his own time, as part of his
T T nuititarious adiiinistrative and executive duties... In short-the-review by - -
the minigter is not an ’appeal! in the legal sense, but is only the exercise
of an sxecutive or politiosl sot.” (63) Moreover, the Court meintained that
because the conduct of the original decision-maker was not patently oiztmooua.
ot " the Minister might refube to intervens and that such g 1ikelihood was enhanced
beosuse "suoh & specialized officer would very Tkely have mich more sxperience
and knowledge in suob matters than the Minister himself whose duties are
multifarious and on much higher level", (64) Consequently it was decided that
oertiorari lay bepause the appesl to the Minister offered neither a oonvenient

nor an adequate r‘%mdy for-~the injustice done to the respondent on the original
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hearing. This interpretation, however, has not been unanimously accepted,
go that evocation is subject to suspension at least until the final outcome

e
of whdtever appeal may have been granted by statute.

) Evocation becomese subject to almost the same co’nsiderations as an
appeal when the appeal is "by wd\y of ptated case”, It'is in such circum- -/

‘ stances that the supervisory jurisdiction of the courts by means of the pre
. rogative write io most similar to the supervision afforded by an appeal.

unlcu these were manifestly wrong or without basis. In Yille de Saint-Hubert

may proceed on the assumption that a misconception of law hui been responsible

When only an appeal "by way of stated case" is permitted by statute, e
statement of the point of law to be considered on appeal is made by the ~/f

“lower court with a statement -of facts upon which it based its decision. (65)

The argument in the appellate court is therefore confined to this and the
court.does not usually pronounce itself on the merits of the decision appealed
from, %hat is, on the factes that led that body to take the view it 4id; the
fa/cta are generally accepted ae correct. Therefore, it is because the courte
on evocation proceedinge refrain from judging the merite of an inferior de-
oision, 3Just as oﬁ an appeal on a point of law, that these two modes of court

supervision are so closely analogous.,
/

Although the courts are prooludodafgom appro/oiat ing the facts on an
appeal "by way of stated case"” or in their eu;‘vorvinory apacity, they possees
the discretion to determine what conetitutes a "quution of law", and its
scope has, vhere necessary, been widened. to onoompaﬁ a variety of Quut
of ge,ot. In Canadian Lift . L M
Beyenue, Kellook, J., asserted (66)s "While the constriotion of a statutory
enactment is a question of law, and the question whothor a particular matter
or thing falls within the legal definition is a question of fact, neverthe-
less, if it ‘appoarz to thn/' appellate Court that the tribunal of fact had acted
eithen without evidence or that mo perion properly instruoted ae to the law and
acting judioially oould have ruoh%d the particular determination, -the Court

;or the determination”, Notwithstanding the capaoity of the oourts to Mtfr-
fore vith determinations of fact, they have gensrally refrained from doing so

v. Yille de Longueuil, (67) it was held that when an appssl lies to the Court
of Appeal from the quui-judigul decisions of the Water Boand, “un tribunal

/
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o a dtappel ntinterviendra pas dans ces-décisions 8 moins d'une erreur de droit
ou dtune erreur flagrante d'interprétation et d'application dee faits équi-
valant 3 déni de justice, et dds lors, & erreur de droit".

Similarly, the courts have in exercising their supervisory euthority,
refrained from appreciating the merits of the decisions of inferior tribunals..
If the ]:attgr acted within jurisdiction to reach a particular decision, a
court canmpt interfere eince it ie not sitting as a court of appeal. In

B. v. ludlov Ex parte Barnsley Corp. (68), the court maintained that if an

inferior tribunal soted within its jurisdiotion, sbsence of evidence does mot -
affect the jurisdiction of the tribunal to try the case, nor does & misdirec-
tion by the tribunal t6 itself in considering the evidence, nor what might be
held on appeal to be a wrong decision in point of law. Hone of these matters

. are grounds on which the ocourt can grant certiorari. The reason ie, of oourss,
that, if Parliament has chosen to make the tribunal or body the absolute judge
of certain matters, and to give no appeal, this court t interfere".

though this statement has been followed by Cansdian courte as a gomral/ rule,#

or wasit of jurisdiotion. In Cghoon v. L& Consell de ls Corporation des Ingé-
/:ué_ga_m (70), 8 decision of Deschenes, J., of the Quebec Court of
| Appeal, it was affimmed that the Conseil had refused to hear proof with
respect to certain matters in issue in the case, whioh "constitusit un élément

de preuve nécessaire pour que llappelant obtienne justice." (71). This omiseion
was considered .to constitute a grose irregularity and oonsequently, because
justice was not dons, the decision wag. quashed by virtue of article "BU6(3)0 P,
The oourt maintained that "llabsence totale de preuve oonstitue un motif

(69) they have retained the power to determine what constitutes excess, denisl, .
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valable pour 1l'émission dfun bref Atévocation". (72) Absence of evidence,
therefore, is an instance where the oourts have interfered in their suparviso-
ry ocapacity notwithstanding that the erior body's deoioion might be nade
within its jurisdiotion, for the rendering of a deoision without sufficient
evidence has been assinilated to the rendering of a decision in excess of
Jurisidiction. '

Although the general rule, that the oourts will on evooation p\rqolodimn
| nfnin'fm‘romving srronsous decisions in lav or faot made within the
. ‘ Jurisdiction of inferior tribunals, remains valid, the sbsence of evidende
_oTiterion has qualified that rule. Another exception to the ruls is the power

»
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C) A of the courts to review errors that are within jurisdiction but are apparent
on the face of the reocord of the administrative tribunal. Martland, J., in
/ ~ the Boa Induptrial Re Alberta v. 8 lbaue elet O
' mobile Ltd., held that the proceedinge of the Board could be reviewed "mot
‘ only on a question of jurisdiction, but in respect of an error of law on the
face of the record. That certiorari would issue to quash the decision of a
statutory administrative tribunal for ah error of law on the face of the
record, although the error d41id not go to juriediction vas clobrly stated..,’

(73) 4in the Nopthusberisnd dase (74). ;
Notwithstanding that an appeal on & point of law includes the groundse

on which the prerogative. writs will 1ssue (75), the main difference between
an appsal by way of stated case and judicial review is that the latter pro-
cedure does not authorize a court to amul a decision that ie within the in-
ferior body!s Juriodiotion, ﬁnltn/m/tﬁ/rom error of lav on the face of the
pecord: (76) 1In other words, errvore of law within Juriadiation cannot usually
be assailed except by an appeal on a point of law, the more comprehensive of
the two forms of proceedings. However, since such appeals rarely lie againet
ddministrative bodies, the complainant must rely om error of law on the face

" of the record to have deois . of bodies not subject to an appeal quashed.
To be successful in such an action, afitinistrative tribunals must have pro- /
duced a sufficient record for an effective review (77), and this is the case

_ also when provisions for appeal axist and are resorted to (78).

Because of the existence of the numerous bodies that are not required
to give ressons for their decisions, vhat constitutes the record becomes s
B matter of some importance, This qunﬂ.on wae partly answered in the Borthun-
. bexland case. Demning, L.J.y stateds "I think the record must contain at
least the document which initistes the procesdinge (vhich gave the tribunal
 its jurisdiction); the pluuny, Af any; and the sdjudiostions but not_ the
evidence, nor the reasons, unless the tri‘bumlj chooses to iuncorporste them,. . .-
) . If the tribunal does state its ressons, and those reasons are wrong in lav,
/ oo;t;:\éénri 11es to quash the decision". (79) This motion of what oonstitutes
. the record has ‘in some instances been/enlarged in order 0 afford the dourts
.““ vith. s Yeans to turn a review of an inferior decision into vhat might slmost .
" be termed an sppesl on the merits, (80)
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Even bodies not required to give re"aeons\h for decisions have had their
determinations quashed notwithstanding that the courts could not conclude
that an error was responsible for the determination because no reasons
appeared on the record. In Wrights' Canadian Ltd. v. The Minister of -
Revenue (81), the Judicial Committee of the Privy Council confirmed the

‘Bipreme Court of Canada and concluded, that despite the fact that the Act

did not compel the Minister to state his reasons for disallowing items as
deductible expenses from income t'é.x, "this does not necessarily mean that

the Minister by keeping silence can defeat the taxpsyerfts appeal. To hold
otherwise would mean that the Minister could in every case... render the
right of appeal given‘'by the statute completely mugatory. The court is...
dlwaye entitled to examine the facts whioh are shown by ovidme to | have

been before the Minister when he made his determination. "It those facts

are. in the opinion of the Court insufficient in law to support it the de-
termination canmmot etand. In such a case the determination ocan only have

been an arbifrary one. If, on the other hand, there is in the facts shown

to have been before the Minister suffioient material to support his determina- .
tion the Court is mot et liberty to overrule it merely becsuse it w%ula 1teelf
on those facts have oome to a different oonoluuion“ (82) 1In this o
decision of the minister was considered to be puroly arbitrary and consequently
disalloved. More recently, in Padfield v. ”
oase whers a mandamus was sOught against a determinstion of the Minister,.

for a billiard hall, Gplipwult, Je.y9-0bnerved that the ensctuent entrust

the police chief with the poWer to sccord permits at Yiis discretion did
compel him to 3:I.vo resgons for refussl, Therefore, he oomludod, "Le Che

refusal dupito the injustice that was gq;;und to the plaintiff who had sought /
, the pmit u good faith and in .o/o&m. with the requirements 1sid down by

o~
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the city. \ |

B e to the uncertainties that surround both the appellate and super-’
visory recourses available to the individual, he can never be aspured of
ultimate succese until the last court of appesl hae pronounced iteelf on
the rmmqroua iseues that underlie these two mechanieme for the redress of
erievam\oa. The individual must carefully choose Qhe proceeding to which
he haes couz-so and even the proper choice ie no assurance that his action
will eucgoed, for he muet contend vith the|judicial propensity to decide .
the merits amd the subsidiary matters by the application of precedent, and '
‘this concern invariably produces incertitude as to result by reason of the

. conflicting views expressed by the earlier|jurisprudence.

4) Homo 1953210@ .
i
A procedure, almost in the nature. af‘an appeal, though really an
exercise by the euperior court j ite ri,eh*_of supervision and reform as
conitained in article 33 C.P., id that of hc;;mologation. 1t ie in substance

- ‘& procedure that enables adminietrative tribumnals to have their judgements

executed by| some binding legal suthority. (86) At times, however, the supe-

_ rlor court, though not ostensidbly conce with the merits of an inforior ‘ ‘

decinum, can by means of homologation, ve 1£y the legality and even the
correctneses of the decieion sought to be hamologatad, For example, in

Dame Bouvier ot un gutre V. WLMM_P.‘_ (87), the Public
Service Eoard made an order with respect to' the indemnity to be paid for an
uproprutod proparty This order vae homiogatod by the Buperior Court,
The cacproprutod party appealed to the court of Appul from the decision
homologating that order. It was held that tl\u Board had erred on the merits
eince 1t had acoepted the evaluation given b3 its own expert without dis-

/

Gm:ully, howmr, the ocourts have dhgt{iud their interferences with
tions on the prinoiple of excess of ‘urisdiction. In Lg Compission foolsire -
Béciovale 1o Bover v. Dame Tresblay (86), uﬂ"‘ﬂf ., Geclazeds “Notre réle,
comme tribunal diappel, ntest pas de substituer notro opinion & celle des
- végisseurs mais de n':lntmmir que #i omux-ol ont commis une erreur 4e 4roit,
ont rendu ume déoision qui m pouvait $ire numblmt numttl par 1s
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preuve, ou commis une erreur manifeste dans lfappréciatipn de celle-ci

"ou des conclusions 2 en tirer". (89) \a‘ | (

On other occasions, although the courts have refuaed to pormit the

homologation procedure to be-employed as & maa:[a of interfering with the
merits of inferior decis.ﬁone, they have permitted recourse to evocation

* to quash decisions made in excess of Jurisdiction. Lajoio, J.y in ig~-

L
es Acc tg du vail v. Commipeion de Transport de ls COmmu&qté
Urbaine de Montréal et Martinesu (90), decided that the respondent did not

have to wait until the homologation of the Commission’s decision by & supe~
rior court to state its objections. The court permitted. tho respondent to
proceod immediately by evocation to test the decision of tha adminiatrativc

tribuna,l. ‘

¢)_Declaratory Aotion. /

Turning now to other proceedings (91) that individuals can aveil
themselves of to invalidate and quash prejudicial administrative actions,
the declaratory sction has been employed with some success not only to hold
regulations invalid (92), but more gorf&rally, in cases of sdministrative (93)
illegality, as an sltcmative to the 1ssuance of the prerogative writs. The
declarstory julgement, contained in srticls 453 aud following of the Quebec
‘Code of Procedure, is an ordinary remedy whoreby the /courts declare finslly
the rights and duties of litigants, It 4ie & procedure by which the aggrieved -
ind1vidual petitions the oourt to make an order declaratory of the rights of
the parties or declares what the lav is on & particular point, as where a
publio official threatens to do sometlilhg whiah i0 baliwod to bﬂ illogal (94)

Although the declaratory order was rnortod to by acsriwod parties
becsuse -of its fresdonm from the technical limitations of the prevogative
write (95), Quebsc courts procesded to limit the stope of that remsdy, and
i “contract to decisions in other provinces, it vae decided that an eotion
in damages could not sccompany & declaratory judgement. (96) TIn addition,

" sctions instituted by that proceeding have been dismissed for leck of "locus-

standi”, & special interest on the part of the plaintiff in having & mém- .
lar question determined. It has been refused by Teason of an overly striot
adherence to the rules that this recourse vwill be mtod only vhen no other
equally sffective remedy oxists, . . :
T - - o
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’ O - In Luflaggme V. Mﬂ (97), mvm, Ty maintuined that the moura:"*

’ wap purely of u preventive nature. "It use was pradi,outcd on a reasl diu‘i.\ -
ault,y. a 1itigloys quebtion, a peril present or future, and on7 for whioh. the
Bods of Civil Prooedurs had no obher offootivo regourse that 1o an upprppriute
or a4 direot", In thiv oange, the appellant trug, Ly meang/of the dcglamtory
Judgementy to have determined whether the Direotor of the Motor v.mz‘os Buresy
had the right %o buﬂpom his driving liom,oo, this, notyithatanding “the aveils
ability of a righ’b of. appos,l which he did not make use’ of, . ‘The remedy wap
further oizownsoribed in this ouse by 4 determinatioy thut a4 po'b’itian for
4 deolazatory judgemsnt oould mot'be subvtituted fof & right of appesl,

e Jurisprudense to date upon artioles 453 /and follé%rine of the Uode
of Oivil l?raaldu:m hap not bom snoouraging for ndiviaﬂalu aseking an a/ltar
native 9 Mzo mms&%vo write tm({ the other ochniquu for invau«‘ating

« adminigtrative 11legality, 7The “teohniosl advs 'hagu of the deolaratory apé;ion
have been obliterated Ly formalities of a d t‘fn"oht sort and the mduo'am of

" the soope of this recourse by judioiml intmotauon has preciuded more *

- frequent resort to it on the part of agpr ;Wvod pmsom searching for jistios
in the legal forum, . 2 °

T

Although .the use of the declaratory judgement is subjeot to numerous
1initations in the: prwmo of Quebeo, the existence of the direot uotion in
Azmw by viviue gt/ﬁr'b, 016 "33 0,P, has more than made up Por the defiolency,

lotwimtwg-;/thﬂ aryiols 33 0P, is but & oodification of the” mwm
lupmrijgry“ powar of the supsrior mm/ over umm tribunals and declars-
toryof this prinoiyle, a direot mm’ in nuluw bay besn oreated Ly the
aé” aummdma a8 An alternative ‘ao the’ muum of the y{ggguﬁw write to -
sl dllegal % and 4«7119::! of muumuy bodien, (98) The osse of
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de oontrSle et de redressemsnt de la Cour Bﬁp‘rirouro. Dans 1e oas dTexods

de pm% oir, dtexods de juridiotion ou dans le oas de fraude, 1& Oour Supriue
tion direcie",

AN

"J 1:; forn ox/ recourss is advantageous in thit it is not dependent, as
8 of whioh are in

muuef . | ivooution osn be resorted to only if the sotipns called mi/o question

) hoc’mlg of oertain charkes against him., 7The issue was whether this Commits
100 WM 4 onurt ag oontmplutld by article 846 0.P,, the ssotion on evooation.
m'oaua d, J.y sgreed with the Buperior Oourt that it was not & statutory board
80 thuy only .the direot aotion lay againet it.  "he Buperior Oourt, by virius
of u,r‘b ole 33 0,P,, has a superintending and reforuing pover not only over the
oomme vithin the jurisdiotion of the legislature of JQuabao, but also over °
‘nodim politic and aorpﬂmtg. Article 846, howaver, 1d.:m; not say ihat the

r Qourt gan svoke belfore judgement & onse ponqm befors bodiou politio
mMin, hut oniy 4 oase pending befors a oourt’ nu’bano'a to itnwmw

titioner was unsuooessful beoause it was dooidod that 1o duty vas imposed
o University by the statute to establish luah ¥4 Oonﬂﬂm, thul barring
1lability of the writ of evooation, And, slw, s diveot sotion

‘have been the yroper Mdy, a m founded upon artiole 3 0,¥, would
n premature, : i . /_*

In contrest to evoostion, the fvailsbility of the diveet sobion in

ity, 1ike the declsrstory Judgenent, does 0ot depend upon whether the e
iatrative a0t u sdainiytrative, judioisl or qmz-auum i vature,
advantage of the  diregt sotion, unlike the declaration 12 this wﬂm,
“that it mbommaudb;rmuthnudumn lomm:otmba
¢ with s pebition for cmm
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O ' Notwithatanding that the direct sotion is oonsidersbly freer from

" tnohnioalitiou than is evooation, the potitiorior must £rame his. sotion
oarefully to avoid defest on & pmoadumi mttor, Although the new Code
of Odvil I’roo/oduro has given congiderable latitude to amend the writ and
any pleadings ‘?oforo Judgement, by virtue of artioles 199 to 207 0.P,, ao~
oount wust be taken of all fomulities, teohnioulities and prooedural
questions, for otherwise 4 Justified suit may be doomed to failure. After
sars of conwistent Anterpretation by s long line of jurisprudence, the

Quebeo Oourt of Appeal broke with tradition in Séminaire St-Prancois de

7 Cap-Bougs v. Yagoarini et 81 (105). In this ouse, the plaintiff, who
e contended that he oould prooesd either by way ot evooation or by direct

- aotion, opted for the latter to mul 0 dooiéicm alleged Yo be beyond the
,/ Jurisdiotion of & atatutory board. Mr, J’uﬂioo Oauy lﬁnpon&an eV require~
ment prior to the institution of a direct utiom At one ti{m one might have
drgued that the question of prooedure - the use of/é:vy direct aotion rather
4 than evooation = is & matter of little importance. [Today that position 1s *
| unbenable. ‘Mé introduotion of the ocontrol provided by article 84 C.P.
ooupled with artiole 850 0.P, and @eo, 122 of the Labor Code, olearly dis~
olose the intmtion fhat matters that mouuruy obstruot the Mmimntnt;w
Prooess nhould ‘bc du»oud of as spesdily as ponible. This leaves mo .choice,
5 Before om w ask the Puperior Oourt to intervens one must convinoe a Judge
of that oourt that !the faots alleged justify the oonolupivns sought!, Binge
this pernission vaa neither obtained nor sought the oase ooumes within artiols
165 0,2, and, 4f my opinion, the sotion wss properly dismissed”, (106) In
this oaoe) therefors, not only vas & limitation imposed on the avsilability
o{lﬂ»t uuan, thus bringing it more in line with the prooedural tech~
alities of the writ of svooaion, tut a proosdural ni.dmr prooumd the -
wum M.M.mt from the determination of the subsiantive um. It 1is
' this prmoupnm of m ts vith mauum natters that hu provented
. the dourts in many oases faom desling sleguately with administrative 1llegality.,
| :tmwtwwu»mmmmmuummbmum
mum«mo:mmmummummmamrmmm--
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The predoninant dotioim;' of all these roc\lmrns i9 the extremely
) technical nature of their availability. "It may be deduoed that anyone
T feeling himgelf aggrieved by an aot of the Administration nov has a number
“' | of courves open to'him, though each individusl remedy is hedged round with
limitat and restriotions. (107) Hovever, the VErious remedies that J
oxist to supervise administrative sotivities are not always interchangeabls.
Notwithetanding that an sotion in law is taken before the courts to deter-
mine the substantive rights and obligations of the parties, tha procesding
T institubing the sul Jaaoiam, for to gat & hearing on the merits the
oorgéot roﬁudy st be adoptod. Otherwise, the sotion may be rejeoted by
the court seized of the issue, even if it would have sucoeeded mf the,
werits, (108) Tezefore, despite the liberality of the new Code of (ivil
Proosdure, so £07 exaumple, in respsot to amendments of the ylwlunga, the
proosdural skills w4 legal astuteness or the ineptitude of the lawyer
S  representing the agerieved party continues, in large measurs, 1o ‘determine
- | / the outooms of administrative law sotions, As a consequence, the pluul#by
of remediss and their extiemely teohniogl and complex requireusnts r '
‘ them inadequate to nesint the imdividusl sesrohing for reparation in the— -
Judicial arens. Aocordingly, by reason of their insuffioisncy in this
respeot, they do not utord an offeotive sontrol om minututiw

suthoritien either; —

' ' Tuming nov to the substantive wmum of judioial review, it
'has been ssserted in the. lut chapter that the judioiary possesses sn in-

. Bovent pver to veviev ths deoisions of infericr tribunals notwithetanding |
privetive )nmum (109) Mhis judioisl oontwol has been based on the
oonospt of wmumn, whioh mmgb of & determination of vhether ’ - |
pitzported exevoise of apown'nyammun tribunal is sii

,wmmw, bymwnbyuﬂmuumwmog statute:
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Judioial aontrol of public authorities 1y founded", (110) \

. m- Judioiary disclaims to review the merits ot adainistrative decisions,
It, is oonoerned only with the legality of those decisions and not with defi- -
ofencien whioh, for latk of a better word, have been called aots of maladminis-

- tration, These include acts of government offioisle-such ao nistakes, aote of

negligence cauping undue delay and expenss, inefficiency, improper conduot and
behavior, harshnéss, high-handedness and unreaocnablensss. Compleints of mal-"

ndniniatra;oﬁoﬂ were the subjeot of an inquiry by the Whyatt Beport whioh de= e

ags "Complaints of offioial misoonduot in the sense that tho
ptrative authority responsible for the aot or decision aomylaimd of

his sdministrative powers., This may take a great variety of different forms,
It may take the form of an abuse of power by an adminietrative aut/fwriw ad,
for example, when a4 publioc offioisl behaves oppressively towards a person who
has been lawfully placed in his oustody. Or it may happen that an adwinis-

misoonduct miy osuse loss or damage to- & oitizen through inefficiency, negli-
gonos or error on the part of the offiocial handling his rights or interests.
Yore. rarely pqrﬁnp-, offioial nisoonduot metar‘f oonsist in a deoision so harsh
and unreasonable as to offend a sexse of juptioe, These are merely illustra-
tions,,, [off complaints that an'sduinistative suthority has failed to dis-
oharge the dutien sf its offioe in scoordsnce with proper standards of ad-
minietrative conduot, (111) mis oategory of Ww has never besn sus-
oop'ublo of /mwmtm in » oourt of law, Lor they are not 'ﬂlﬂllly oonsid.
nnd to be defeots of a legal nature, though they W be equally - damaging
- 1o the muvum in the tml result, ‘

ru‘brio‘b thely uquiry o the hp ty of the deoision %o

) 1ot 'bmmu the limits of } dotion, However, any

v ozvoy of zjw or Laot tted within +he jurisdiotion oonferved by statute
_upons an aduinistrative \tribunsl is 10t mmibho:mnumwm this

. (113) 10 um/ vords, ah 1aoorrest dotiton 1n
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failed to observe proper standards of conduot and behavior when exeroising

trative authority misuses its powers, for instance, a yublio official may show
an unfair preference vhen alloocating a government ocontract, Or again, offioial

/
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<

consideration, fails to take into account u relevant oonsiderations, or
axercises 1ty powers unreassonsbly, ﬂi will be guilty only of an error

within 1ts jurisdioction” (113), and conkequently not scoountable to the
Judiodary. ’ /

One exception to this general rule wiﬂta, and that im error of lav

'o;x the fuce of the record. Administrative illogulitiu 1ike thome mtiomd o

abovo could be reviewed and declared ulira vires notwithstanding t}wt they
ware oommitted within the jurisdiotion of the tridunal, if those 111034111;105-
appeared on the record that was transmiited to the review oourt. By reason

" of the existenos of this teohnique, the individual was able to obtain justice

in the judioial arenn for & wide variety of mdminigtrative defscts anoompassing
those both within and without jurisdiotion, and the oourts procesdsd to quash
decivionsy uade by administrative tribunals for even the most tzﬁvwl defeotn,
pmuad always that the record oyntaimd the monu\ry' infomtion for doinyg
gustiog way done to the individual but at the expense, it was said, of
abﬂt o, ing the. adniniﬂtra%on of government polioies, sinoe thin more detailed
dont 1*70: the vide veristy of adminietrative irpegularities that beoams sub-
Jeot o judioial Teviev by the application of error of law on the face of the |
ro00rd had the effect of dalayhug’md ;mntr&ting thooss polioien, Aoqordingdy,
only by ensoting statutes conferring powsr on aduministrative agencies to
make deoisions in their respeotive fields without requiring them 10 keep &
reooxd of the proocesdings, that is, the evidenoe and reasoning by whioh those
deoigion~makers reached their decisions (114), but also by enaoting privative
provisions, hoping thereby to preolude judioisl review at least for illegali-

" ties made within jurisdiotion.

e hguh’mru were guocessful to the extent that the oau‘i'tﬂ bowsd

to the legislative will in vespeot of defeots appearing on the record and ..
oomitted within jurisdiotion. Hovever, the jusioiazy has generslly refused,
A hae memm above, 10 heed privative olauses vhen decisions were,
nads by interior 'oﬂ‘buui\a:ln axoess of jurisdiotion without any evidence
or Tessons 10 support those\deoisions. (115) 8¢ £a¥ ss ervor of lavw on the
£ace of the record is y thevefors, it has been mmmmy doters
nised that vbere eprors of mq:m vere sommitted within the juristiotien -
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O of a statutory body which was protected by a privative olause, judicial
Teview way effectively restrained (116). The unfortunate effect of the
settlement of the ocontroversy was not only o restrict Judioial control .
of the Mmh!xintration by reason of the propagation vf privative olsuses,

°. _ but aleo to deprive the individual of » yeoourse to the judioiary in 0,11
oagses vhere the alleged defect of an sdministrative decision vas one within
the eompaunco of the doouinc body: /’

Because the prevalence of statutes containing privativr usen hu
virtually debarred the judiciary from revieving on the b

f - 1aw on the faoe of the reoord, the oourte mw to expand the am.pt '

of jurisdiction to encompass a v virlety of errors falling within auriu-

’ diotion in order to countersct fhe effeot of those olauses and so to retain
some oontyol over wrongloing comnitted within the oompetence of administra-
tive authorities. Wherse, for example; a statute purported to oonfer the
power on a statutory body to deoide solely all questions of faot and law,the
Judioiary wao oonstrained to review errors ocoxmitted within the juriediotion
indireotly, q{ instances where privative olauses pmoluua direot reviev,

The foundation for suoh an indireot review vas the prim:l.ph that & body oould
not assume & juriadiotion that it vas not given by the statute n/ontorz-ine it,
Any error comnitted by ml sdaiuistzative tribimal in deoiding & question of

) 1av or in determining tho existence of oertain faots or in following & oom-

(s pulsory prooceture upon which its Jjurisdiotion to resolve the main questicon
- depended, wao considered by the ocourts to be an error upon & preliminary or.
oollateral matter. BSuoh errors were dsemed o be cutside their jurisdiotion
' and therefore subjeot to_ rwi{i in-spite of exolusionary provisions, (117)

- ‘| "4 ptatute uay oonfer an uthority to sot only on the condition that
) ’ ~amm tuta exist, ’Therefore, s0 £80ts nust be present before the mm
matter in issue can be determised. Yo Byadler et Al v. ,

+ . Eisstwle o, Lid, (118), Rosoh, 3., amQ-u When the jurisdiotion of an
C . infervior tridunal to decide what I will 1 the (main guestion before it,
oourss; 4eoide that preliminary

' maumuomumm it must,

: L "nnuuml matter, mmmon ovilence., zfﬂuuuno‘
‘] i ,ovuomﬂahmmlmoo;ﬁal mwhm ,
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" prooesy further', (119) On the uglmtion that there is evidence and the
tribunal makes a dnaiawn upon it, "mo oourt will weigh the evidence on
the oollateral matter Amd decide vhether the inferior {ribunal's decision
- . on it was right or vrong? (120) -

. Bimilar cmuouticma upply t9 Juriediotional error of /u/ An
Mmgnhtmtivo body vhosa oompotopoo depends upon a proper, interpretation
of the otatute conforriné that ooﬁxpotome nust interpret it correctly. In
the case of fegal v, W (121), Lamont, J., affirmeds "It is

4 nov vell gettled law that where the Jurisdiotion of the judge of an inferior
oourt depends uport the oamtruotion of & statute, ﬁwoanm\t give himself
Juriodiotion by misinterpreting the. statute” . (12%) \

Only & fine line,, honor, separates jJurisdictioml error from srror
of fact or law within jurisdiotion particularly if the statute.entrusted
the suthority with a jurisiiotion that included the oompetence to determine -
pre lhdnu'y faots as well éo questions of law, 9wo redent Canadian deci-
“slons (123) sought ¥ peot down oriteris fo deternine vhether o matter vas
conatorq. or not. ever, the oriteria laid dovn wers so general and of
such wide application that it aouu uhmt be sid ﬂ?nt the courts are
/ - pompetent fo intervene st their nlouuro, whenever justice demands such inter-
: - ventions, by the simple nethod of ontegorizing any alleged error &¢ :)ur.‘udu-
| tional. ' But, thie exeroise has d’rutad some messure of unoertsinty, since
the individual seeking to impugn an mmmnw. deoision osn never be
. sasured that the oourt seized of the issus will adopt that mechanism to quash
the inferior body’s detemination, . Tis uncertainty is illustreted by the
numerous inooneistent deoisions reached by the sourts an the proper characs
. terization of sdunistrstive grror, (124)

The denisl or refussl of jurisdiotion alpo oonlﬂwcn . gumammz
defeot, Tt ogours most frequently when an suthority misinterprets its ensbling
statute so that the Setemiin wm 1t arrives st amounts either to the refusel
'#0 Mot in soordance with #he povers wmwuoru the ddsvepard of

— e

its statutory duties, _iﬂ ol RN A 111' e . T 3 Y,
— tions de Travail g (1289, & p.m ¥ for cerbitioe-
® ﬂonvumum%o: i o mt a1 sonddtions has bedp complie
EE nﬁ\qtowzwm Koquantly, umzmnumﬁmu
P20 S ) | ; ) \% . , i /\A
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0 : require the Commission to perform Mfu duty, 'The 3uprm Cm/zrt declared that H
the lattcz' vag obliged to oortitygf all the roquirommts had been follouod.
Pigoon, J., sffirmed; /(tho board's powar of in‘tgﬁrproting thn statute by
which 1t 18 governed does not go so far as to authorize it to decline to
exeroise ite jurisdiction in disregard of ite duties”, (126) The allegetion :
of denial or-refusal of Juriadiation is most appropriate for the Judioisl !
miow of afwinistrative agmo:ua oonoerned with the granting of licences and
/ ) tbo l/ikcr ‘When the latter are oconfarred the power to iosue permits upon some
specified oritcrm “the aboence of o disoretionary pover, the compliance
A\with those c¢riteria obliges them to exsroise that power woordingly. Other-
wi},\tpo refusal becomes tmtamunt to jurisdioctional error for whioch .
mandanus vill 1ie despite privative provisions. (127) / | ‘3

A partioularly wide view of the ecops of durudiation vag takm by
the House of Lords in Anisminio Ltd. v. Popeis on Coumipyi
a1 (128), Lora Reid asserted that even though o tribuna‘l m.ght huvo jurio-
| diction to entertain a mrticuur question, 1ts decision ocould nevertheless
" be quashed on jurisdictional principles., The grounds on which a tribunal v
might loge jurisdiotion, in the opinion of the House of lords vere substantial-”
v 1y those hevetofore considered with some exceptions to be within jurisdiotion
and not revisvable by the judioiazy, The practioal effect of this judgemimy
/ ) was that virtually any error of law might be regarded as jurisdiotionsl,
"It 19 diffioult to envidage any recognised fomm of error which would not
now £all withifi the ostegory of jurisdiotionsl ervors. In the oourse of
“one or other of the Judgenents of the majority...almost every reoognized form
of sbuse of pover is axpssly stated to render s judgement s nullity”, (129)
g Unfortunatsly, this Judgement of-the House of Lords has not been folloved in
Canada 10 any extent, u/ucmuimmmmmmhmﬁmm

mwmmotmulmwm s
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substapive inpliostions. Adoordingly, vheve ths enabling ot oonferring
% ' Mmmmmﬂnmw&uwiwbymu“m
. ~W.mmmmm¢wewum that
) S mwumum/mu‘ e sgenoy rvidis Jusioial interterence
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by the application of.the ultra vires rule, These express or implied statu-
tory proosdural requirements -have enabled & whole range of iﬁoguhritiu,
gensrally conwidered to be within the competence of statutory bodies, to be
reviewed and aontrolled by the courts on the ground of excess of jurisdiotion.
Thio is particularly the case with the procedural requirsments referrsd to as
the prinoiples of matural justice. Choquette, J., in Quebes L.R.B, v. J.

Pascal Hardware Co. 1t4. concludeds 'Tout en ayant la compétence de juger

une aatidre, il peut arriver qufun tri‘wml pords ou oxoldo oa Juridiotion
a8y oours des procédurm, /) r/’obnzwnt pus les oconditions requises pour
liexercise do cette juridiotion. ('est ainsi que la dootrine et la juris-
prudence tiemnent pour exods de juridiotion la ‘violation d'un prinoipe
fondamental de la justice naturelle. On oconsiddre que tout oe qui touchs R
1tessence de-la justice touche 3 la juridiction on.-m{.". (130) )

The oom.};\. of natural justice oonsists of “olamtary and epsential
prinoiples of Tairness”, (191) It refexs to the prinoiple that pmondinsa
of administrative tribvunals lubh to aﬂaot the rightl and interests of
individuale must be conduoted in such & manner ss to assure 'bhut amm
. shall not only be dom, but shall also be seen to be done. It 1s satisfied,

firet, by the prinoiple that an sdjudiostor be disinterested, unbissed and
not be.a judge in his own oause (nemo judex in sus omuss) and, second, that
the parties 10 & dispute be given sufiiodent notice and the opportunity to
be heard and to plead their respeotive osses (audi sltersn parten), Conse=-
-quently, the principles of matural justios consist of those f£air procedures
that any body, oalled upon to deoide questions having s substantiel impaot
, upon the interests of individuslsy mgtq-mm. B , -

LW . .

Te prinoiple ‘sudi glteran parbon’ has bean codifisd in artiole 5 y
of mwomo:am’ﬁm;, mudm’m o it is mandatowy for
fl» Judiodazy, The latter impose » oomylisnoe vith
this stendaxd of fustice on a1l muméw bodies whose aobivities aze
auum and quasi~judioial in nature ad umgwum- are liadle 0
mmmm.mmmummp Hovever, . “iheve is 1o pevemal
™ pequiring expoutive pover, that is, all ot:um, publip nmmuu and
, ammimnumrwm, 1o mpm m .umm mamm of -saturai
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Juetice in thcir deslings with the oitizens of meoo“ (132), Acoordingly,
the ocourts have been obliged to sesure ocomplisnce with thie prinoiplo on the
part of government bodies by reference to the "hearitg" provinonn of their -
enabling statutes, and to quash ae ultra vires any disregard of such explioit
provisions. (122) < ‘ |
{

Boon.un the majority of legislative oreations, do not, hovever, require
adherence to the "sudi’ rule, the courts have, at common hwl sought to quash
8 datommation made without hearing the mtornm ‘parties on the groumd
that stuch a dooioion 18 no deocision vithin the terms of the enabling statute,
vhether it provided for, or was silent with respect to, suoh provisions. In

the case-of Alliane

MMH?M&E (154), 'Eho Buprm Oaurt of cmm roﬁd into the
statute in question the roquiromt of making decisions in scoordance with

" the prinoiples of natural Justice. It w fizmeds "that respect for the
" pile audi mlteran partem was the implicit duty of everybody exercising judi-
| oial or quasi-judicisl funotions, and need not be expressly mentionsd in the

statute”, (135) Lozd Guest 4in Wisemsn et &l v. Boznean (176), agreed vith
the prinoiple laid down in the Allisnce judgesent on/the basis thet “Parlia-
ment is not to be presumed to take away parties! rights without giving them an
opportimity of being heard in their interest.,, Parliament is-20t:.%0 be pre~ -
sumed to aot wnfairly’, (137) On the other y the Bupreme Court in (gleary
Eowex o, Ltd, ot ) v ggm (128), meintained, altbough pertiaps obiter, -
that the statute vas expressly obliged to declare that the primoiples of
natursl justioe vere to apply. Moreover, in other judgemsents, notwithatnﬁdinc\
- unambiguous provisions requiring s Lesring, the oourts have refused to quash
determinations not in u{ooumu with thon provisions booum no real pre-
judioe had oopurred.: (139) -

Oue consideration that/bas Pigured in the judioial refussl 10 require
" complisuoe with the suli pringiple has as its foundation the neievsity o
. sdministoative offiolanoy snd expedisncy.” The insistence on wq doss
mamwmmuuumfémmmu b taken place
in & oourt zoom, e egquisite pwoo oonduo’t of administrative offioers
WW‘“&QMWW& torents Mimuum
thet %w st mjn.m m& aﬁt m:nmum 'bo bot 3 w\m.,,
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they are not bound to freat such questions as though 1t was a trisl... They

‘oan ovtain information in any way they think best, always giving-s fair

obportunity to those who are parties 1 the oontroversy for correocting or
contradicting sny relevant otatements produduial to their view", (140) The
osse of Komo Comptruotion Co. v. Commdenion ¢ 218 ¢ ‘
(141) offers a prime exauple where s foml hurinc was unnoessary in tha
opinion of the Bupreme Court despite the oxpuoit provisions of the labour
Code., Piewn, Jiy asperteds "Il ne faut pas oublier que la Commission ex.
orce 98 juridiotion ‘dess une m/zturo oh généralenent tout retard est sus-
oeptible de osuser un préjudice grave ot irrsmédiable. Tout en maintenant

le principe que les rdgles fondamentales do/ 1a justice doivent étre respeciées,
11 faut se garder dfimposer un ocode de prooédurs A un organioms que la loi s

. vouly rendre mafire MJ‘M” (W)

In opposition to this 5umpra&{:m mmerous auumntn have zefused | .

1o be bound by the low standerd of Mtﬂﬂﬂ procedurs that has been
applied., ey have sought :?%pon 8 striot oompliance with the sudi rules
of yrocedurs in the interestd of justice nd.feirness for the person &t the .
receiving end of an .m.nmmmmum, mﬂvithﬂzdim the harm M.‘kcly
to be osused to the administration of governmmt polioies by resson of the
delays that might ruul uiges rmm these decisions have boqﬁ

motivited ‘by :lpic that ﬁun not only be done but be seen to be

s procedural oonditions for the

ppoper «feroiss of the quui::?u; jurisdiotion of tribunale.

Idomrbtpruﬂw, oourts have quashed deoisions of inf
mmmnmmma:mm mtmubcovauumto{

»ouo» Tn Contedezation Brosdossting
, on (143), the plaintifsf

. ummm-mnmaic:hulmuopmn _fhe Commission's yefussl
«m/mmmmmummumu&mmwmﬁm
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o ' porson have full and oomplete notice of the clurgcp against him and an o;ppor
tunity to reply thereto". (144) Thip statensnt of' principle refers moreover
to the requireuent that befors s valid decision oa:n be made, the person ~
affectet muet huve besn a.i’foraoa with the opportquy to state hie cese. In
g ; Bos agkatohewan (1%), the plaintiff was’
convicted of impairod dri'ving, and a9 o rwult of "dho conviqtion, the Bosrd
revoked hin licence for two months., The court folgt that dragtic consequences
night result i’rom such & revocations .., Pimmoial loss and in sows cases,
. oven the loss 0£ suployment, There are numerous vd;oatiam in vwhich the use
of & motor oar is essential to the earning of & liycuhood” (146) Gmoqmts
/, 1y, 9rahem, J., concluded, "In my opinion vhere thq revocation or suspension
L. of a licence is under consideration, the person aﬂ;qcm by the decision to
be reached should be given the opporiunity to appodr before the Boéz'd and to
be inforusd of this allegations with vhich he is faded séd given an opportunity
to reply thereto and to Plead odroumstances thet m,aat influence the Board in
the exercise of the pover which it proposes to oxcmin“. (147) As s result
of these proosdural-deficisncies, justice was M dpm and the order of the
Boazd wse quashed by the oourt, ~

Dewpite auummu of high suthorities to tm  oOntYATY, 90Ke muma :
“+ have ruled thet the parties had s right not only to. be hesrd but also to have
: ' " an orsl hearing and sll that this implies ~ to be personslly present, to be -
' / - represented by oounsel, to offer svidence, to ymduéo witnesues, and even %o
oross-sxaminge them, This brosd -interpretation of the sudi rule has been es-
, poused by the Judgwmnt in Joroato NeGapeoer Quild ot 8} ¥ W
" o, (148), e Labour Relations Bosrd was reguired by statute to ae:
hearing, and’ in the prooess refused to pesmit s orosh-sxaminetion by
, " advoonte of one of the parties. The Supreme Court WM that & Zull aed
- rmhummumummummm,moomwum*m;r
renaining nesns of ioowing vhat the sase of mzpnﬂm’bm” (149)

- “ It oan be oconoluded from the diverping Mmu the dssue of
mmmummanuynmmfmww&u is protected
tmmuuo:mtmwmmmmummm o&ppﬁmw '
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7 O N congiderstions regerding the typs of sdwinistretive funotions perforusd
by| statutory bodies are taken into socoount by the judioisry, ~There 1is uns-
nikity only with Tespect to one oategory of functionsy solely agencies dis-
chkrging aduinistrative funotions of & judiclsl o quasi-judioisl charsoter - B

q ha% the obligation of respecting the baéic, prinoiples of natural justics. ’
Tis characterization hus sxoluded nuserous sgencies £rou the applicstion
A of"‘i these principles to the detriment of those individuals whowe rights and
/ :Lntoronts have been affected ‘by their deoisions, ©

; The basis upon which bodies exereising aduinisbrative functions heve
been excluded from the application of the rules of natural jJustice wes & .
Wmunding of & passags of Atkin, .J., 1n Bex v. Wsotricity Gomais~ © 4
S onsrs, Ex parts A e quittes Co, (150), His miate~
w on the Opmtion ot’ tbo wpits of omwﬂ,ri snd prohibition was extended
k) spply 10 mtuz-a/f dugtica. He seserted that courts oould reviev "Wheraver
any' body of persons having legal authority to determine questions affecting
the Tights of subjects, and having the duty to adt Juddotally. . ", (151) This
. stateumt wao interpreted to mean thet the prinoiple of matural jurtdos had
“ t0 bf cboerved not when solely the rights of individuslo vere determined, but
when the duty to. act jJudioially was superimpossd onto the £iret sondivion, ,
words, to be obliged to observe the.rule sudi al’bm pum, the. {
hed 10 e sxaroising ab lesat & quasi-judioial tumtﬁon, ad :

S

the mh&: of individusle 414 nob fiave 1o oomply vith st obligation.

) ‘ ﬂhi.l interpretation hes boan the osuse of numerous oourt judgements
' ‘producing injustice to ummm- by resson of the denial of natursl justics
> in oivounstances wisere the so-oslled adninistyative detemination fo be made
vas certein to'prejudice vights and intevests, .7The Suprene Sourt in the
W judgement deoided that the mumuu mﬁm s disozetionazy
Co tuﬂm fusotion in sxpropristing the mmt’a property, and notwith~
T proprietary intavests vers in isme, m;mtmuu noy
mmuwy;mmmmmmmuhnmumm e
o (352), Bta very Legsl and techniosl ohavaoserisetion of funotions ss s
\ . 7. aietvstive has bees dnterpreied by the oourte sprly 49431 soris of situst
: ne adiinjotrative dlsoretions exist, for exiagle, in Wetter of penil &id
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