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ABSTRACT

This thesis argues that women's bodies are constiruted by discourses about them. [[

explores the operations of power over womenPs bodies by analyzing the \vay in \vhich

the maternal body is constructed in the discourses of law, medicine and culture.

Chapter One provides a theoretical context for this thesis. It examines the

organization 0 f knowledge and its relationship to po\ver within the \Y/estern liberal

tradition. Po\ver is implicated in the production and dissemination of knowledge

about the maternal bod}' in two ways. First.. scientific kno\vledge is privileged in legal

and cultural discourses with the effect that knowledge claims based on expcri~ce art:

discredited. Second.. scientific knowledge about the fcrus .. divined through the rounne

application of diagnostic technologies, has generated new opportUnities for

scruornzmg the maternal body. This information has been used [0 create

expectations about which bodies are appropriate for reproducti\'e purposes. 'fhese

points are explored in Chapters Two and Three. Chapter Two is a study of cultural

discourses about two women \\those pregnancies \\I'cre condemned on the basis that

their bodies deviated from the ideal maternal body. [n these stones.. each woman \vas

represented as a bad mother for pursuing her pregnancy ag.unst medical ad\;cc.

Chapter Three is a study of the law's response [0 women \\,ho have failed to compl~'

\\lith medical ad\;ce deemed necessary for fetal well-being. [t analyzes the strategies

and implications of legally regulating pregnant \\I·omen. Overall, this thesis poses a

challenge to the way that the maternal body is rcprest.anted by excavating the pamal

nature of the clairns upon which these representations arc based. Further, it ar~cs

for a re-conceptualization of thc matcrnal body.
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REsuME

Ii est soutenu dans la presence these I'idee que Ies corps des femmes sont definis par

Ies discours qui s'y rapportene. Elle explore Ies effees du pouvoir cn analysant la fac;on

par laquelle Ie corps maternel est construit par Ies c.liscours du droit" dc la medccinc ct

de la culture. Le chapitre I foumic Ie contexte rheorique de ceue these. II examine

l'organisation du savoie a l'intcrieur de la tradition liberale occidentale et sa relation

avec Ie pouvoir. Le pouvoir est implique dans la creation et la dissemination du savoir

sur Ie corps marerncl de deu;( fac;ons. En premier lieu. les discours legaux et culrurds

privilegiene Ia connaissance scientifique" ce qui a pour cffer de discredircr les

affirmations basces sur I'experience. En second lieu" les connaissances scicnritiqucs

sur Ie foerus. decouvertes au moyen de l'urilisarion CDurante des rechniques de

Jiagnostiquc. ont cree de nou,"elles occasions d'examiner Ie corps matcmeL Ccs

informations ont etc utilisees de fac;on a creer des attentes sur les corps qUI sont

appropries au.x fins de reproduction. Ces questions sont developpees aux chapitres [l

ct III. Le chapitre II est I·crude des discours cuIrurels au suiet de deux ft..-mmes dont

Ies grosscsses ant etc condamnees au motif que leurs corps ne corrcspondatcnt pas au

corps matemel ideal. Dans chacun de ccs cas, ccs femmes ctaient rcprescntccs commc

des mauvaises meres pour continuer leur grossesse en depit des conscils medicaux. Lc:

chapirre III est une etude des solutions donnees par Ie Droit quanr JUX femmes

n'ayant pas respccte les conseils medicaux esrimes oecessaires afin d'assurcr Ie bien·

etre du foerus. Ce chapitre analyse les strategies et les implications de la

rcglementarion legale applicable au:< femmes enceintes. Dc fac;on generale. il cst

qucstionne dans cette these Ia fac;on dont Ie corps matemel est rc:prcsentc. t..~ falsanr

rcssortir la nature particlle des affirmations sur lesquclles ces reprCSl"flrarions sont

basees. L'idce d'une reconceptualisation du corps matemcl y est cgaJement soutenue.
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INTRODUCTION

The law exerts its authority in relation to bodies in many ways. But how does law

define the body? Bodies are highly differentiated by signifiers such as sex~ race.. dass~

sexual orientation, health and age. Do these factors affect the uniformity with \vhich

the law confers its protection, or imposes its force, upon them?

The subject of this thesis is the maternal body. 1bis body has challenged the law \\-ith

a range of complex questions relating to issues of protection and conrrol. These

challenges arise largely because, although srill a single person, the maternal body

embodies the potential [0 become two people. Prhis has prompted questions about

the measure of recognition and protection to be accorded the ferus ill relation tu me
acts of third parties (doctors, negligent motoristS, crinunal assailants), and in relation

to the acts of its mother..\lthough in orner contexts the law has assumed the

authority to restrain one person in order to protect others, this authority assumes a

different comple:oon when the body of the pregnant woman 1S notionally dissected in

order to fit \vithin this framework. Such cases have ansc:n \vhen pregnant women

have refused to consent to a recommended medical treannent such as binhmg by

cesarean section,1 proper prenatal carc~1 or drug rehabilitation. \

These cases raise: fundamental questions about what the maternal body is, and how'

rights and responsibilities should be ascribed to, and within~ It. Broadly speaking9

therefore, I will be considering t\\.·o interrelated questions. How 1S the maternal body

defined., and ho\\' docs this affect the operations of po\\'er over the bodies of

pregnant women? To investigate these questions, I will analyze the way that the

maternal body is represented in law, medicine and culture. :\lthough case law relating

to the forced medical treatment of pregnant women offers a concrete illustr300n of

I Rl11JIy R (1988) 15 R.F.L (3d) ill (S,c.) re\'Cf5U1g RI R (1 9K7) lJ R.F.L (Jd) 415 (Prov. l :r).

~ RI OuIJnIl's ~~d JQ4.7//'1 ,,. &IInr& ad T (19H7) 59 n.R. (2d) ~n4 (F:lm. <:r.)~ IV'" (I" IIIII'D} t1?(0) 2M

R.F.L (3d) ~R (Fam.er); .':dllMlll·BrJllUln.J: (.\lilllJln dlid !;llIIl; tl ~J J".",-,s lD",,,,lIl14J11JdlnJ) \••\.D. (19 t)())

l()f) N.B.R. (2d) 192 (Q.B).

\ fIN .l:7: Dinao'tI/FIIMI& "'"' Ch,IJn"i J/m".s (1986) 5 B.CLR. (2d) ~67 (S.C)~ IFi"lUptj Ch,Id & F.l1IIl/'t

S~.,s • G (D.F.) (1996) 138 D.LR. (4"') !54 (C..:\) (appeal to me Supreme: Cuurt o( C.11Ud2 heard un IH

June: 1997. dcoslon reserved), m'cnmg (1996) 138 DLR (4Ih) 238 (Q.8.).
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the direct application of po\ver to the maternal body, [have deliberately adopted an

approach that looks beyond legal discourses in isolation. Cultural and medical

discourses are also critical in the processes that determine the narure of the maternal

body and the exercise of control over it.

Representations of the maternal body invol\"c determinations about the nature of the

relationship between the pregnant woman and her fetus. This relationship is typically

conceived through the It.~s of science, which is thought to present the body

objectively and \virhout distortion. However, ad\"'anccs in medical technology that

have penetrated the body of the pregnant woman [0 expose the fetus and permit it to

be visualized on a screen, have had a rransfonnarive effect on the way the maternal

body is seen. The body of a pregnant woman can now be represented as [\\'0 entities

without imagination. Funher developments in diagnostic technology permit

physicians to diagnose genetic disease, fetal distress, and risks posed to fcra! health by

HIV or drugs in the body of the pregnant woman. Prhese t.~hancc thc possibilities

for treating the fetus as a separate patient. ~\(orcover, they expand the scope for

prescribing appropriate modes of beha\,or for pregnant women. "Ibese might

include ab:;raining from behaviors that could harm the ferus (e.g. poor diet or drug

use), accL1'ting surgical interventions (e.g. in utero therapy or cesarean secnon) or

refraining from pregnancy altogether (e.g. for women who are HI\P positive or

carriers of deleterious genes).

The exercise of power over me pregnant body cannot be separated from the \vay t[ IS

represented. This IS because power and knowledge are indivisibly linked.

Representations of the maternal body based on scit.~rific knowledge are incorporated

into the discourses of culture and law to ground claims about the moral duties or legal

obligations of the mother, or the state, toward the ferus. This complicates the

mechanisms of power over the body and suggests that power cannot be seen as

issuing from a single source (such as a court of law). :\lthough 1a\\' can be secn as

exercising direct power over the bodies of \\,oomcn by me granting of orders for

prenatal intervention, this authority is connected to medical and culrural discourses

about the maternal bod)'. The impetus for the inte[\"ention~ me knowledge upon

which it is basecL or the fonn that it will rake. is not purely a matter of law. Legal

6
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intervention usually rests on a range of prior interventions and assumptions about the

nature of the maternal body and about me social condition of mothering.

Applications to couns for orders permitting prenatal intervention are initiated by

medical or social welfare authorities that have already surveilled and monitored the

body and behavior of the pregnant woman, and concluded that she poses a threat to

the feros. Courts may, in addition, hear scientific evidence about the relationship

between the body of the ferus and the pregnant woman, and the ill effects of her

behavior and, by extension, her body, on the ferus. These bodily deficiencies and

their consequences mi~ht raise 'luesnons about the suitability of the particular woman

to mother, or her capacity to make decisions about medical treatmt~t. The corollary

is that suitable mothers will coofonn to a particular standard of bodily health and, in

the event that it becomes necessary, will accept medical trearment designed to achieve

that goal. Finally, the form that the intervention will take will be, in large measure,

determined and executed by doctors and social \\·orkcrs.

This dispersion of po\ver through discourses is also apparent in a second sense. "!be

invocation of legal power is not the only method (and perhaps not even the most

important method) of exercising concrol over the pregnant body. The increasingl~'

routine use of diagnostic technologies during pregnancy can elicit a considerable

amount of information about the body of the pregnant woman. In doing so, they

expand the possibilities for identifying prebrnanr women whose health deviates from

that which is considered acceptable, and for proposing medical treatments to

minimize danger to the fetus. [n many cases. these inrCfYCntions arc welcomed.

There is also a danger, however, that pregnant \\'omcn may be pressured or coerced

to accept medical treatment that they fecI is unnecessaryt or that they do not wish to

undergo, without any recourse to a courtroom.

In order to understand me how power operates in relation to the maternal body thco,

it is necessary to unpack the connections bet\veen language. kno\vledgct and norms

and me ,·arious modes of control to which they give effect. Chapter One offers a

theoretical framework within which to examine these connections. In this Chapter~ [

focus on the relationship between knowled~, power and bodies by critiquing the

epistemological assumptions that underscore Western Liberal discourses, particularly

7
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science and law. I consider the importance of scientific kno\vledge in defining the

nature of the maternal body, and the concomitant exclusion of women's experiences

of pregnancy from these processes of definition. In order to challenge the resultant

constructions of the maternal body, I map out how a feminist theory of embodiment

might be used to generate counter-discourses that re-conceprualize the maternal body.

Chapters Two and Three are srudies that examine medical~ culrural and legal texts

about medical treatment during pregnancy. I will analyzc these to demonstrate ho\\'

the maternal body is constiruted and constrained by them. [also propose alternative

readings of these texts in an effort to resist the conceptualizations mey creatc, as a step

toward re-conceptualizing the maternal body.

Chapter 'fWD focuses primarily on the connections between cu1rure and medicine.

Here I examine interactions beru.'een cultural and medical discourses by analyzing the

newspaper reporting of [\VO stories about pregnant \vomt.~. The first story is about an

HI\' positive woman, known only as Sheila, who wanted to become pregnant \vith the

assistance of I\t:. The second story 1S about ~landy .\lhvood who was pregnant with

eight fcruses, but refused medical advice to terrmnate some of them. [ cons1der the

importance of scientific knowledge about these women's bodies in structuring the

issues considered relevant. In each of these stories, the women's bodies are

represented as unsuitable for reproduction. Sheila is represented as a hostile

en\'ironment for me potential ferus and, ~(andy .lll\\'ood, as massively producnve and

similarly dangerous to her feruses. [n each case, medical discusslons about the

ph}6sical limitations of the reproductive bodies in question arc interwO\6en ,",th

discourses about maternal responSIbility and motherhood. lbe kno\\·ledges of the

\1/0men themselves are not considered as factors that could bear any relevance to the

issue of pursuing 'risky' pregnancIes.

[n Chapter Three. I will examine internctions between medical and legal discourses by

analyzing the Canadian cases on prenatal intervention. This Chapter builds on me

earlier chapters by first, investigating the manner in which scientific knowledge about

the maternal body, and cultural expectations about motherhood. are integrated into

8
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law's attempts to define the maternal body; and second, by considering how these

interactions influence strategies and affect legal outcomes.

Different strategies have been adopted for me purpose of justifying prenatal

intervention, Courts have been asked [0 decide whether a fetus may be the subject of

an order for wardship (pursuant [0 the coun's parens patriae jurisdicrion4) or

guardianship (pursuant to jurisdiction conferred by Child \Velfare legislationS) as a

'child' in need of protection. These ~tra[egies focus on the fetus as an entity mat is

separate from the mother and, therefore. deserving of protection against her. l"hese

strategies, although successful in earlier cases, ha\~e been rejected by appellate courts

in British Columbia6 and ~Ianitoba.7 This rejection is underscored bv an acute sense

of the connections between the ferus and the pregnanr woman, suggesring a different

conceptualization of the maternal body,

The question has, however, recently resurfaced in the form of ;l ne\v strategy. In

lr/inniptg Child llnd FamitJ Stnli"tJ v G. the court was asked to deade whether ~rental

Health legislation, or the par(.~s pamae jurisdicnon over non-competent adults, might

be invoked in order to o\~erride me refusals of pregnant women to consent to medical

treatment. 14 These strategies differ superficially from the former strategies tn that they

, 'I'lus \1,"';lS consldcred and rClccted m IV A. supra note 1. ;lilt! ..fflmlcd m If';IIIf1p1.( ,-",Id.ad f<lJlllly Jtrrr!7J r

G (C.•\.). Ibid.

) Ordcrs fur b'Uanhandup uf fctu5C! \1,"en: Kf2nred m Chlldnll i .~d Ja..uf't fI' &11n,,/k ~ r (broadly corunrwn~

thc OnIJ ami Emil/) Jtmas .-kt s.n. t9K4. c.55 to (onfa Junsdictlon uver fctuscs) mll .'"II",,,,,·BffllfJlJIU"Je.

(.Uilftll1r .1.1 SaJllI tl '#1 Snwas •.",...lWIIlalru) ,• .:\.0. (appl~"Ulg sccnon I of thc F"",,1y Stn1f•.,s ..-1.1. S.N.B.

1980. c. F-22 whach expres51~' Includes "unborn cluld" an thc dctimnon of "chtld',) supn no(e 2 .\n order

for guardianshIp of the fetus ~ also granted by a Bnnsh Culumbla Pru\'mcw Cuurt pursuant to thc

Emn!J ad ChIld Stma .-1.'1. S.B.C. 19KO. c.11 m & &lb, R. ThlS deClSlun "'"'as m'cncd on ilPpetl. suproa

nme t .•\pplicanons for guanlianslup based on Cluld ~'clfarc ICKlslaoun or the parens pamac po":cr m'er

manor! have also been rClected by the: Ont2no Farmly C'lun (RI.-I). :supra nutc Z. JIll! the ~(anuoba Court

of ;\ppca1 an IFi~( ClnU dIIti F.,,~ Jtm."ts " G. :iUPr.a nntc 1

" EV &by R. supra nnte: I (foUowed b~ the ()ntanu F:umJy (:uun an IV.-r (," IIInTJ), supra note !).

~ U.~II.vMChIld III11i F~!1StfWa.l , G !mpn note 1.

" [n If'lrmptl ClnIJ & FdIIn!y Jnw,v, G (t9(J6) 138 D.LR. (41tl) 13K (QB) the .\I",wI HNirh A.r R.S.~(. ((UF.

c,~(lIO was Invoked to commIt Ms G to the custody of the Ciuld md Fanuly Sc:n,ces A~cy or the

Director of Ch1Id and Farruly Scn,ces and funhcr orders were made to confer the Dlttctor ""uh power (()

arrange drug rehabaliranon ttcumcnt for Ms G pending the barth of hcr ctuJd. The ~Wuroba Coun of

Appeal set asade: tbe: orders made by the Queen's Bench on thc biWS thar the court did nor have suffiornt

c:,...tdence of mental disorder upon which to base Its order. h speofic~y left open the qucsnon of whether.

9
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purport to consider only the capacity of the pregnant woman to make treatment

decisions and, in the event that she is incompetent, to authorize doctors to perform

treatment that is in her best interests. rwill consider the implications of this shift and

me e..~tent to which it is driven by the increasing power of modem discourses of

discipline and normalization, particularly psychiatry.

Overall, I attempt to demonstrate that the discourses of la\v, medicine and culrure

\vork together to construct a normative maternal body. Ibis Ideal is a body that does

not pose risks to the fcrus. :\gainst this IdeaL the bodies of particular women are

distinguished as deviant by the operations of medical surveillance and monitoring.

These women may be offered redemption in the form of medical interventions

calculated to prevent harm to the ferus. \Vithin this frame, pregnant women who

refuse to co-operate with doctors are not only distinguished from the Ideal maternal

body, but also from the [deal mother.

tn orcumstanccs when: the C'\1dence supported the prrscncc of il mental dISorder. J pregnant ,,"Om:ln

rmght be comnuned and compellcd to submu ro medical treatment be:nefiCl:l1 to the fetus. flowevcr. the

coun clearly statcd that a pregnant woman could only be cUmmlucd under the .\(t,,1ui Htabh .-1.1 an

etteumstance:s where: her mental halth IS substanna11~· arnpmed and for her ov.-n prnrccoun \l,1thout regard

to me unborn cluJd. supra norc J ar 257.

10
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CHAPTER ONE

Talking Heads & Docile Bodies: Meanings & Beings

[W)herc: fc:minism remains comnuttc:d to the proJect of kno\\;ng ",'omen, of makmg

women objects of knowledge, without in turn submitting the position of the knourer or

subject of knowledge to a reorganization, 1t remams as problemaoc as the knowlc:dges It

attempts to supplement or replace."

The question might be raised how wdl women understand thcmseln~s. 1 \\'ould not dare:

try to answer thIS as regards the subder details of theu psychological makeup, but 1 am

sure that most of them have an imperfect understanding of rherr bodies and of the

\~anous di:sordc:rs to whtch female tlesh IS helt. This IS unfortunate, Slnce It would be

easter and more sansfactory for doctors to take care of wdl-Ulfonned pancnts than

those who only h:we a \"ague ldQ about what IS gOlng on.:O

Introduction

[n me above quoted passage, Dr Samuel Raynor ~[c:aker spc..~ks from the perspective

of a gynaecologist whose "whole life-work is the study of women who are sick or

worriedlt

•
ll His \vords reveal how womcn appe:lt from this \~anrage polt1r~ mat is,

ignorant about the stntCNre and function of their bodies. His \vords also rcy~l

something about the position from which he speaks as a kno\\"cr of woments bodies.

His claim~ that most women have an imperfect understanding of their bodies and their

ailments, resrs on three assumptions. First, that he has knowledge about the structure

and function of female bodies. Second~ that this knowledge: constirutes rhat which can

be known, or that which is relevantly kno\\"n. abour female bodies; and third. thar

most women do not have: this kno\vledge. Because his patients do nor know what he

knows, their knowledge is imperfec4 and their ignorance makes hiS task in healing

them all the more difficult.

'. E. Grosz, ··Bodies and Knowledges" 1I1 S/,«,. Tiflrl dIfd Ptr11ttmtlll: Tk P"fj/la of &diu <Sydney: .\Uen &

UnWtn. t 996) 25 ;lr ..JO.

10 S. Maker. A DO(/o, TIliJu To Ife.-_ (L>ndon: Herbert Jenkms. 195i) ;It 1J.

II Ibid.

11



•

•

\Vithin this schema, the doctor's objective knowledge, which is legitimated by his

professional training and years of dedicated srudy, is the reference point for judging

what is knO\vn, and knowable, about female bodies. This manner of distinguishing

and privileging medical knowledge is mirrored by a series of associations between

mind and body \vithin dIe text. The doctor is strongly associated with [he mind

because he holds important knowledge (his body is absent), and womt~ are strongly

associated with the body as the objects of Dr ~[eaker's knowledge. Both references to

women's minds are arguably negative ones. \VIomen have a limited knowledge about

their bodies (vague ideas, imperfect understandings, ill-informed) and a slightly

baffling psychological makeup.

[ have tried to problernatizc Dr ~Icaker's account of women's knowledge about their

bodies in order to sho\v its partiality. \'Qhilst it may be true mat Dr ~[caker has 1

greater kno\vledge of his patient's bodies as they arc described in his medical books

and I don't want to suggest mat this 1S not an important source of kno\\'ledge-it 1S

questionable whether this knowledge represents all there is to know about fLmale

bodies. However. by pri\~eging medical knowledge as the reference, he is able [0

represent women as ha\.-mg an imperfect and vague understanding about what IS going

on in their bodies. This makes it unnecessary to consider whether there might be

other complimentary or compenng knowledgcs about the body which are accessible to

women or others but not to him. The effect IS [0 construct a singular, stable, kno\\~

and uncontested rcpresentaoon of the female body.

Dr ~[eaker's account is a diminutive narranve but many of his assumptions resonate in

other discourses about woments bodies. ~(y purpose IS to show thar the way that

knowledge abour the female body is produced, organized and discussed detennines irs

shape, boundaries and capacities. These particular configuraoons. espeCially tn the

case of pregnant women, are built upon assumptions about nantral, pre-gi\9Cfi

boundaries and passive bodily processes which together have the effect of designating

pregnant women's bodies as resources ramer than agents. Legal discourses can playa

pivotaJ role in the construction of these configurations. although mey do not act alone

in doing so. :\ close examination of legal discourses about the female body discloses a

12



•

•

heavy reliance on both scientific understandings of the nature of the "physical body"

and on cultural representations about the way female bodies should behave.

Part I focuses on the epistemology of the Western liberal intellecrual and cultural

tradition. This is important because scientific kno\vledge about the female body

claims to be an objective account of a universal ~reality'. This kno\vledge commands

respect in legal discourses which are likewise founded on the tradition of rationality

and objecrivity.11 Scientific accounts about the nature of women's reproductive bodies

are important because they form a basis for the legal regulation of women's bodies.

Law's deference to objective and rational methods of reasoning and argument

precludes its recognition of knowledge claims based on the subjective~ embodied

experiences of pregnant women.

Pan II explores the social constructionist critique of knowledge which calls into

question me objectivity of knowlcdge~ the mechanisms of power in society and the

constraint and constitution of bodies through the \vorkings of power and knowledge.

In this Pan I examine the processes of knowledge producnon and its implic:1tions for

the constitution of bodies; and second~ me importance of discourses in facilitating the

e.xercise of power O\"er the body (or particular bodies).

Parr III conSiders the usefulness and pitfalls of the sooal construcnonlst InSights for

feminist analyses of the rclanonship between knowledge~ power and female bodies. [

will also map some new directions in feminist mcorizing about kno\vlcdgc~power and

embodiment that promise to negotiate the gulf between the cwin evils of a universal

objectivity that excludes the realities of women and a crippling relativism that

precludes a feminist politics.

Pan IV wlll consider how these insights might be applied to a critique of lCbraJ

discourses and its relations with other discourses in cxcrasing power o,"er pregnant

bodies.

1~ C.s~ '·Pcnetratmg Women's BodIes: The Problem of Law and Medial TechnnloftY" In P..\bbc.m &

C. Wallace, cds. Ct. P"lWrdlli/ So.7IIIity (Lmdon: ~lac~Wlan. 1991) 157;1t 157.
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I. Traditional Epistemologies

Traditional approaches to knowledge are based on three assumptions. Firs~ that

reality exists independently of human interpretation and understanding of it. 1.\

Second, that knowledge of this objective reality can be discovered through the

application of reason. t~ This in\~ol\"es the use of particular methods~ techniqucs~

criteria and data coLlection~ usually regarded in a general sense as 'rational' or

'scientific'.t5 Imponantly, the results yielded by scientific method must be capable of

replication. Third.. the knowledge produced by the application of rational method is

objective and true-that is~ it accurately describes objective reality. 1(. It is also

universally valid.l"i

lbe organization and production of knowledge according to these assumptions has a

number of consequences. First.. because reality exists independencly of human

understanding and interpretation of it.. there is no possibility that reality can be

distorted during me process of discovery. In add.ition~ the methods used to discover

reality are assumed to be neutral conceptual tools chat merely describe or explain melt"

objects of invesogation. lK lbese tools are believed to be neutral because they are me
products of reason and.. morco\"er~ their use is dictated by reason. ·Ibis is significant

because Ureason itself has transcendental and unl\·crsal qualities [\vhich exist)

independently of the selfs contingent existence (e.g. bodily, historical~ and soaal

experiences do not affect reason's structure or Its capacity [0 produce atempora!

knowledge)" .If) In other words.. me objectivity of knowledge is not contaminated by

the cultural contingency, power and interests of the investigator because It is acquired

through the application of reason which transcends the in\Pcsrigator's material self.

There IS~ merefore.. a disavowal of the significance of the materiality of the

investigator to the knowledge produced. Accordingly.. the traditional approach to

11 S. WaJ.li.anu. "Fcnumsr Legal EplJtcmolopy" (199J) Ii Berkdey ",romen 'S [~u· Journal 63 jU 65.

I~ Ibid.

IS E. Grosz. supra notc 9 at 27.

16 WallWns. supra nme 13 at 65.

11 Ibid at 66.

I. Grosz. supra nme 9 at li.

I'J 1. ~ "Postmodcrrosm and Gender Rcbnons m Fcmuust Thcory" In L ~lchulson. cd.

F,IlllIIis",I PostJlnNimus", (London; Roudcdgc. 1(90) 39 at 41.
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knowledge can not, and does no~ ask the quesrion-"how does this knowledge, this

method, this technique constinlte its object?'t211

Second, because knowledge is disco\'ered by the application of rational method, then

'knowledge' discovered by other means (e.g. experience) is not really knowledge.

Knowledge that can not be verified by accepted method, data or technique is

relegated to the subordinate status of "perspective". 11 .~\ccording to Catherine

~lacKinnon:

Scic:nntic epistemology dcfmc:s Itself in the stance of "ob,c:co\;ry". whose polar opposlte

IS subjc:co\;ty... ObJcctivity as a stance rowan! the world erects [\Va rests (0 which its

method must conform: distance and aperspeco\;ty. To percel\'c reality accW':ltd~.. one

must be distant from what one 15 lnoking at and new It from no place and at no rune 10

parocuJar. hence all places and all ttrncs at once. lbls stance Jc:tincs the relevant world

as that which can be objectively known. as that which can be kno\\'n m dus \\.'aY. .\0

epIStemology deoslvcly controls not only the form of knowlng but us content. by

defmmg how to proceed. the process of knowmg, and by confinmg what 15 worth

knowmg to that which can be known U1 thIS way.=

[n this sense, traditional epistemology pro\;des a basis for distingwshing beN/cen

knowledge and perspective. This distinction also has the effect of ascribing the

former a pri,~eged staNs in relation to the latter. Thus, knowledge is true, objective

and universal, whereas perspective IS. [0 \~arYU1g degrees. false. subjecti,oe and

particular.

Third, because ranonal method produces knowledge that accur:ttely describes or

explains reality, there is no basis for quesooning its truth. objectivity or universality.

[n addition, it is assumed that language can communicate the knowledge so

discovered, without causing distortion of any kind. In this regard, Jane Fla.x observes

that:

3l Grosz. supra note I) at 27.

11 Walliams. supra nore 13 at 66.

!:: C ~lacNnnon. Towan/ d Fmtllwt Tlwry tJf/~ J4JJ1 (Cambndgc: Han~rd L'mvcnary Press. IlJK9) ;u 9;.
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Just as the right use of rcason can result in knowledge that represents the real.. so. too,

language is merely the medium in and through which such representation occurs. There

is a correspondence between the word and thing (as between a correct truth claim and

the real). Objects are not linguistically or soaally constructed; they are merely made

present to consciousness by nammg anu the right usc of language. ~,

Separating Mind from Body

The mind is the cornerstone of this system of disco\rering and organi2ing knowledge

because It is the rmnd that possesses the capaary to reason. Indeed.. rradinonal

epistemology depends on a separation of me mind from me body. This is because

the body is perceived as prone [0 emotion and irranonal impulses and.. then' fore.

inimical to reason.~" .\s such. it needs [0 be subordinated to the controlling intluence

of the mind in order to ensure the proper application of rational method. The need

for a Ucontrolling mind" applies to the process of kno\vlcdge discovery in two senses.

First~ me indi\~duaI investigator must use his reason to exercise control over the

matcrial part of himself in order to prevent compromising his access to objective

reality..5 Second9 the investigator must exerose control over the object about which

knowledge is sought. In this \\"ay9 uthe external world9 the: thmgs to be known. arc

constructed on an analogy to the part of the self to be subdued. 'lbosc things arc

conceived as passive, not in the sense of bemg tnacnvc9 but in the sense of being

reactive rather than sclf-initiating:t:r.

The separation of mind and body, therefore. 15 considered necessary to ensure that

knowledge maintains irS rationality and objeco\;ry. ~r0 this extent, the bodr is seen as

a potential threat to knowledge. Indced9 rrnditional \'('estcrn philosophical discourses

have treated the body as either an unpediment or a disrIacnon to discovenng truth.:':

The bodY9 unlike the nund~ has been conceived as particular and concrete, rather than

transcendent and universal. Accordingly, it has been largel}' excluded from traditional

lJ Flax. supra nore 19 at 42

;:t [bId.

5 Willi2ms. supra narc 13 ar 67.

;:a Ibid.

:~ R. ~(ylunuk. "Fngmcnnng me Bod~·'· (1994) 1 .\ustr.lltan Fc:rnmtst Ln..· Jc )umal (»3 OIl ~(J.
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Western philosophical discourses where possessive, abstracted, instrumental, rational

actors predominate.1M

The distinction and hierarchy that detemlines the relationship between the mind and

the body is matched by a number of other binarizcd opposites in traditional

epistemology. These categories tend to function in lateral alignments and are cross

correlated with other dichotomies~J-agent/resource, culture/naNre, self/other,

male/ female, subject/object, rational/emotional, universal/particular. This not only

means that the dominant value or quality in each pair is privileged in relation to the

other, but also that each of the first, and each of the second terms, tend [0 be closely

associated \vith one another-mind, agent, culrure, self, male, subject, rational and

universal on the one hand-and body, resource, narurc, other, female, object,

emotional and particular-on the other. \U The meanings and values (or lack of v'atue)

attached to t.~ch term of the binary pair are produced and reproduced through

knowledges and language. ' 1 Susan \Villiarns summarizes:

[T)he culture/nature dichotomy often funcoons as a summanon of all the pr&:\-.ous

dichotonues. ~ature represents all [hat LS phYSical, mo\"C~d by cr1lotlon or Lnsunct rather

than by reason. sunk U\ subjeco',ty and parnculan~·. Culrure is [he tnumph of mmd and

reason, unpo~Hng oblccnve and wuversaJ consttalnts (perhaps most dearly, .uthough not

exclUSively In the fonn of law) over these forces of chaos. danger and ignorance. ~arurc

may be [he non-human phYSical world-the resources and raw marenals o\·cr which

man stands as the represc:nt30ve of culture:. But nature may also be people-the

"barbarian" hordes of another nanon, the subset of our own populaaon U\ need of

control (e.g. women. the poor, mmonncs), or e"en [he part of ach mdi,-.dual that

:5omctlmes thre:ttens to overwhelm hlS rason. ,~

3 Ibid. TIus IS tme ot legal and uther ob,ecn\1Jf dISCOUrses. where the cxpencnce of cmbodunmr ;tnd the

knowledges wluch emanate from embodiment ace smularly dtsavo\\·cd. These fnnns of knu\1,1.ng arc sullied

by sub,ecnvny and. accordinKiY. can have no place m ;t dtsclJune wtuch UU15t5 on ob,cctl\,~· and

ranonaliry.

~ Grosz. supra nnrc 9 at .12

10 Ibid.

11 Smart. supra narc 11 at 159.

'1 Wtlliams. supra notc 13 at 6()·67.

17



•

•

The concept of boundary is central to this project. The effect of arranging teons in

binary pairs is that their content is murually defining by a process in which "positive

or negative evaluation is attributed to each side of the oppositional pole."" The term

that attracts the negative evaluation is cast as lacking in the value prized in the positive

term_ In this way, the content of each term is bounded and set apan from the other,

preventing ambiguiry. :\ thing cannot be simultaneously male and female, self and

other, nature and culture, agent and resource, re-Json and emotion or object and

subject. In Williams' analysis, the boundary metaphor serves another purpose by

relegating the negative terms [0 the dangerous starns of chaos and disorder, and

therefore things that must be conrrolled-warnen's bodies being notable among

these. ,..

\Y/e can see many of these assumpnons underscoring Dr ~(c:aker's claim about

women's knowledges about their bodies- ;\lthough his account does not go so far as

[0 suggest that women are simply bodies, and in need of supervision and control on

that basis alone, his account both devalues the minds (and knowledges) of women

and obscures his o\\·n corporeal presence. He is a doctor with knowledge dcri\·ed

from soentific method that, presumabl}\ is objective and true for all women. This

accentuates his mental faculties. He keeps a critical distance from me objects of hls

study which enables him to know them and their bodies. The measure against which

their knowledge is judged is determined by him. The effece is [0 devalue the mental

faculties and potential knowledgcs of womc:n.

Legal Knowledge and Legal Method

Law also claims to be a form of knowledge that can be distilled from reason. Its

authority r~sts on the neutral application of universal principles, properl~· selected and

n Smart. supra notc 12 at 15K.

W In thts regard. Williams states that '-In other words, the nature/cuJture dlsnncnon does nut. as It rm~ht

first appear. m:lrk the boundary between human bcmgs and the rest of c.'U5rcnce. h constructs mstad. the

boundary between the urderly and the prnducrn-c realm lR \\·n.ch rasnn ilnd nbleCn\'~· rulc ilnd the

confused. U12mcularc and poSSibly dangerous area beyund the wall. which has yet to be subdued. Human

beings can. and do. hve on bom Sides of that \l,-:ill.'. 5upn note 1J at 67.
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applied in a rational way.-'s Like science, its methods, practices and language are

believed to be objective and, accordingly, resistant to cultural, political and sexual

bias. leI In law too, the subject of inquiry is separated from the object of knowledge. H

This applies both to me process of discovering facts and to the process of applying

the la\v to those facts.

In a trial, for example, a CQun is presented with compering stories. These stories are a

collection of facts. Ie is by no means cenain, however, that the entirety of any

particular story will be placed before the court. The rules of admissibility perform an

editing function by determining which facts may be considered. [n this way, legal

rules will rationally and objectively separate the adnussible from the inadmissible

facts. lne resulting set of facts, therefore, make up an abstracted version of the story

to be judged. The trial itself involves a judge or jury in the process of selecting

between competing or conttadicrory facts. By a proccss of impartial adjudication,

particular facts are assigned more importance or weight than others. In the end.. the

relevant legal rules will be applied to the accepted faces, or if you like, the authorized

version of the story. This process of selection and of privileging certain faces over

others is tradirionalh' conceived as an objective one. In chis wav, it is assumed mat the. .

facts (and therefore the rruth) are tixed and are not altered by the percepnons of

those judging them.

The selection of true facts is followed by an equally impartial application of rules 10

accordance with logic and raoonalicy. lne process of deciding \\·hat the rules arc9 and

which ones should be applied, is itself a process of knowledge disco\"cry requiring an

impartial reading of legal texts. Once again, [he materiality of the inqUirer is nC\'cr

relevant to the knowledge discovered.. as Judidl C;ribch explmns:

Kno\\"ledgr of law and 3uthonty IS regarded ;IS non-situatcd. knowlcdge which will "hold

good" under different social conditions of inqwry. It will be obJccnvc 10 the sClenntic

\S S. Boltomlcy. N. Gunnmgham & S. Parker. ··ubcr.alism. Forrnamm and (he Rule uf Law" In l....JW III

GJ,,10.1 <Srdncy: Fcderanon Pn:ss. [991) 9 at .J().

\6 M. Troup. URuptunng me Val; Fc:muusm. Dc:constructton and the Law" (I C)~)J) I .\wrr.awn Fc:mmlst

Law Jounul 63 :at 63.

n J. Grbach. ''Inc Body in Legal Theory" (19C)2) II lJrm'enny ofT;umarua Law RC'\,C\\,16;ar .31.
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sense of able to be replicated or understood as valid regardless of the social relations in

which the beliefs about authority are sustained~ jusritied and reworked. \H

II. The Social Constructionist Critique of Knowledge

Postmodern critiques have emerged to challenge the assumpnons outlined in the

previous section. These critiques allege that reality is not independent of human

interpretation and understanding of it, but rather~ constructed through the processes

of human discovery and inrcrncrion.-\s a resuJr~ the assumptions that kno\vledge is

objective and that rational method is neutral~ have been contested. \1) This is currendy

manifested in epistemological debates about whether facts arc mediated by the

theories and values of the knower, whether it is possible to rationally decide between

compering methods and paradigms produced from different positions, and whether

objective methodologies can capture the specificities of subjects.-u,

I do not intend to pro\t;de an exhaustive coverage of the challenges posed by these

critiques. Rather, I will focus brietly on three particular challenges. lbcsc are tirst.

that knowledge is not value- free and language is nor a neutral medium for

communicating knowledge. Second, that power is exercised through the organization

of knowledge into discourses. Third~ that bodies are constrained and constituted by

me workings of knowledge-power, that is, b~· and mrough their rc.1lresentaoon in

discourses. The purpose of c0nsidering these challenges IS to provide a basis for

examining the effecrs of scientific and legal discourses about womcnts bodies ut

constituting them in such a way that their regulanon (either direct in the case of la\\"~

or indirect, in me case of medical SUperYlSlon) seems natural and inevitable.

\I [bid.

" Sec gencnBy L Nicholson. cd.• Ft1WlUlll/PulJllrNlmw. (London: Routledge. 19c)().

to Grosz supra note 9 at 29.
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Knowledge as Value-Laden

One of the central challenges of social constructionism is a denial of the fixitY' of

meaning."· In other words, knowledges are not objective and are, in fact, deeply

influenced by cultural context (and materiality) in at least three ways. First, facts are

made by a process of selection which is, in rum, detennined by an indi\;dual's own

experiences.-42 In other \\"ords, because indi\;duals each possess potentially unique

conceptual categories for understanding their experience, what \vill be noticed and

collected as uface" is inevitably influenced by cultural forces:" Susan \Villiams uses the

example of women being taught to notice subtle changes in emotional states which

may result in women perceiving and identifying facts that men do not.~ lbis, as

\Villiams points ouc, will not be the only basis for differences between individuals

"'the more particular context surrounding an indi\;duaJ-family, neighborhood,

religious association, ethnic group, etc.-may add [0 or alter the culruraI impact of the

larger sociery on that individual's way of kno\\mg."4S Put simply, the actual process

of recognition is influenced by the investigator's culrural context.

Second, value judgements are made when organizing and interpreting the data. These

chOices may be explicit or implicit, but by no means incvirable:4lJ :\ scientist (or

lawyer) might choose the theory mat is simpler-but he or she might equally choose a

theory which is most likely to produce control o\·er the object or phenomenon.-&7

Third, value judgements will often detemunc which questions or phenomena are

deemed worthy of in\"esrigation..ut This has been highlighted by fcnunisr empiricists

who claim that decisions about what to srudy have traditionally ignored the interests,

u Smart. supr.a notc 12 at 15K.

&2 Wdliams. supra notc IJ al 69.

•, [bid.

... [bid.

eS Ibid.

16 [bid.

61 [bid ill 70.

.. Wtlliams. supra nolC n at 70.
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concerns and problems faced by women. The silences and gaps in scientific

knowledge therefore create a bias. -'I) Legal method has also been criticized on this

basis.50 Rules relating to jurisdiction and standing, for instance, delimit those matters

which can be properly decided by a coun. i',[atters mat do not fit within chese rules

are therefore not permitted into the leg.u forum. The imponance of these and other

rules that define law·s boundaries is not, according to Carol Sman, ~\vhere the

boundaries are clra\vn, but the way in which [he drawing of boundaries confers

neutrality on law:'sl She argues chat these boundaries, although pan of law's claim to

truth, are based on value judgements.51

',[bese criticisms strike at the very heart of traditional epistt.mologies. "Ibey claim that

knowledge is constructed rather than discovered-mat is, knowledge is not neutral

with respect to power, but it is shaped and produced by power. They reject the

assumptions of individualism.. universality and disembodied rationality, arguing that

knowledges are critically influenced by the political and moral context in which they

are created and are, therefore, historical.. partial and contingent. It is claimed that

traditional epistemologies have: mcrc:1y been successful in rationalizIng the legitimacy

of the interests and beliefs of the powerful rather than disco\~ering uruversal truths. 5 \

:\s Susan Williams concludes uthe vision of knowledge that emerges is one Ul which

the known and the knower arc intimately connected, indeed murually defining, and

exist only within a particular cultural context."54

"J "Scmt and .lndrocenrnc dtstomons ttl (he resulrli of research U1 blUl(~ ;tnd the ~ocul sCiences :lrC

caused bY' 5OC1a1 bwes ...\ndroccnmc baascs enter the reK2rch process pamcularly .n the: !itil~ \\'hcn

somafic problems arc ldennfied and dctincd~ md when concepts and h~'P()(hcscs arc formulated. But (hey

also appear 111 the: dessgn of rescarch ;and an the: collecnnn and lfllerprcr:auun of data:' S. Harilin~~

'"Femuusm. Socnce: and the Enlightenment Cnnque:s" U1 L Slcholsn~ cel. F,,,,,IIlJ1IIj PastJllrJdmnmr

(Lmdon; R()utlcdgc~ 1990) K3 ilf l)().()1.

;0 See generaUy. Mary Jane M()55man~ "Fernuusm and L:~ ~(ethod: The Difference It ~(ilkc," (PJK())

.·\W1tralian Journal of Law & Soc1t:ty 30.

\1 Smart~ supra nore 12 at 160.

u U[n dOIng 5()~ law pnSlhons Itsclf an a pnhncal lue:rarch~' and ~ better ;able: to nlencc .utcmatn·c

dClCouncs. o. IbId ilt 161.

i\ Harding, supra note 49 at K7.

~ Wdliams. supra notc 13 at 72.
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Knowledge and Power

These claims cast doubt over the objectivity of knowledges but they also mount a

challenge to traditional understandings of power. Foucault, for instance, claims that

traditional understandings of power as emanating from a centralized state is

inadequate to explain 20th ccnrury mechanisms of power.55 His theory of the "micro

physicsU of power posits power as a force that circulates throughout the entire social

body in a network of force-relations. St. Power, he argues, is dispersed and locali2ed,

and resistance occurs at every site that power meets \'lith spontaneous reaction within

that ne[Work.57

In this account, power and knowledge are mutually dependent. SH Po\ver plays a crirical

role in the production of knowledges by establishing the criteria for determining

them.;f) These criteria, in effec4 distinguish between truth and falsity because onlr

those knowledge claims produced in accordance with accepted cnreria can be

accepted as true accounts of reality.w Other knowledge claims are silenced and

excluded.

i\ '·By power. ( do nor man. "Po,,'er" ;as ;a K!'ClUp uf uunrunons and mcchamsm~ th;at cn~urc the

subscn.,encc uf [he OnzalS In a gtvcn srate:. By po~'er, ( do not mem other. ;a mode of 5ub,uganun ,,·hJc~

In contrast to \'lolence. has the form of the rule. Firuilly. r do nut ruwe m nund a ~ncn1 sysrem l)f

dormnanon exerted by onc group o\"er another. il system wh()~ effects [hnlUKh succeul\'e denv2nons.

pervadc [he ennrc soaal bod~·. . Power must be: unden(()od -.l5 the muJDplJcl~' of furce: ~bO()n5 lf1

which they ope:r:ue: and which constt(Ure rhe:tr ()~..n ()rwamz:lD()n~ a.:I the process which, rhrou~h cca~dc:ss

5(ru~les and confronraoons. rnnsfnnns, stre:nWhC11s or n:\"e:ne:s [hem; 015 the supptln these force: n:lan()m~

timlm one another. thus fomung;a chaln ur system, or on [he: contnry. the du,uncoons and contradJcouns

which ISOlate: thcn from nne anmher. and wtly. as the strategies an which the~' rake: c:ffcct. whose gencral

desagn or ansaruoorW crynallizaooo IS embodied lf1 the statc appal'2tus. m the formubnon of 101"'·. an thc

\"UlOUS sooa1 hcgcmomes." ~l Foucault. Tn, HisfDry of Jt:\7W1i1) t '(Jil. AIJ [IJtrodlldltlIJ trms. R. Hurley

(london: ADen Lane. 197M) at tJ2.

\4 £bId.

\':' 'OWneR: there 15 power there IS reslStancc:. ;and yet, or r.lther conscquend~.. dus n:sasancc IS ncYer m 01

posanon of extenonty m rclanon to power - . - These p<lants of rC5lSt:lnCe Jre present C\·c:rY'~..ht"rc tn the

power nerwork" Ibid ilt 95-96.

)I E. Grosz t ~'Wn'" &JUs: TtllI'rITd J c..."''f'Gm.U Ft1IIIltUlII (Sydney: :\lIcn ;lnd L"mnn. (91)4) UH ;U 14X

[h~rnftcr t './,mj, &JWj.

W [bid.

6fJ .\. Bunang. "Fcmuusm. Foucault and Law as PlN'cr/Knowlcdgc" (1992) 30 .-\Ibcm UW RC''lcw KZ9;u

831.
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Power produces knowledge ... power and knowledge directly imply onc another; there

is no power relation without the correlative constirution of a field of knowledge, nor any

knowledge that docs not presuppose and consacute at the same tune power relations.61

Knowledge is not only shaped by power but is also me ml~S by which po\ver

operates. This occurs through discourses, non-discursive events and their effects/'.:!

Discourses have been described as particular domains of language-use-mat IS,

particular ways of talking. thinking and writing based on shared assumptions. ()\ In

other words, discourses comprise legitimized and sanctioned kno\vledge:

U[D)iscoursetJ focuses on the polincs of language and knowledge-the awareness that

power is constructed in and through language. which cnsscrosses the: realm of "fa(("

(the real) and UinterpretaoonU(thc ldeal). Language as a cliscourse tnnsects the: splits

between ob,ecuve and subJecove, ernpmcal and normaove, \·aJue-frec: and biased.t..a

This necessarily contradicts the traditional stance which, it \vill be recalled, elauns that

language is a neuual means of representing and communicating kno\\lledges. The

claim here is that language shapes both meaning and reality:

Language lS not neutral. It IS al\\-a~'s cmb~dded In discourse. It constructs mcanUlg at

the same rune it reflects mc:anmg. [t sets the lirruts for ~'hat we can see and lO some

sense think. (t detincs. as ~[jchcl Foucault notes, "the limns and the fonns of

e:<pressability: What IS It pOSSible: [0 $peak at? \'\'hat has been constItuted 3S the fidd of

discourse?U \Vhlch terms disappear. and which become part of the ntuaL Pe:dahtOh,)', and

control? .·\ny discourse puts IOta play ;l pnvtlegc:d se:t of newpolnts; It makes certatn

rnoughts anel ideas present, others absent.'·~

1\1 ~L Foucault. Duapli", dIIJ PllllUh: Tht 8Ifth Q'-Ik Pruott trans..\. Shendan (LJndon: .\Um Lme. 1'J'i"l .ll

28.

~ E. Grosz. "Contemporary Theone! of Power Uld Sub,e(m,~'" an S. (;uncn. cd. FtlllllWt Ntt1.k~~:

CnJiq_ dIId u-.s/rwt (London. Rouded~. 19(0) 59 at K9 [hereafter <..ilttllJll/>ONrI TlwntJI.

U C. Bcslc:y. (.nll.aJ Pru.-tl« (London: '\(cthuen. 19KO) at 5.

w Z. Eiscnsron, TIw F,.,J, &t!1..a ,/" r...- (Berkeley: Umvcrsuy of Cabfom12 Press. 198M) ;It 10.

,.~ [bid at 9·10. anng ~l Foucaulr. ··HislOry. DlSCounc and Conrmwty" Sillmagundt 10 (Summcr- Fall 19(1)

234.
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At the level of non-discursive practices, it is argued that knowledge-power establishes

technologies of surveillance of the body and its behaviors; and, at the level of effects,

develops methods of exuacring information that help to consrirute broad, pervasive

systems of control for particular moments in space and time-by crearing passive and

observable bodies, groups and populations/Ii. Together, these comprise Foucault's

micro-physics of power-an individuated and technical form of disciplinary control

over bodies.(J7 This finds its ultimate expression in what Foucault sees as the

emergence of the disciplinary society, marked by an increasingly medicalized

discourse with Hhealth, well-being, clinical Supc[\;sion, and surgical intct,tenrion

[becoming) ever more crucial to legal, juridical and political domains. "(IX His

argument, thereforc, is that power in its juridical form, that is, a form based on me
distribution of rights and penalties through centralized stare instrumentalities, has

been superseded by a new form of power. This change has been brought about br

the growth of new knowledges (medicine, psychiatry, criminology, pedagogy,

epidemiology) which have "creatc[d] new fields of exploration and bring within them

ne\v modes of surveillance and regulation of the population. "r,l}

Knowledge and the Body

Unlike the traditional stance, which concClved the individual person existing prior to

society and entering it with a fully formed identity, this account conceives the body as

constituted by the effects of power:

[plower produces the body as a octemunatc type. \\,th pamcu1ar features. skills. and

attnbutc:s. . Power does not control the subJect through systems of ldcas

ldeologies--or through cocrove force~ l'2thcr It SU1'\·~·S. supet\,scs. obscr\'cs. mc:1surcs

the body's behaVIour and mtcracnons WIth others tn order to produce knowledgcs. [t

punishes those resIStant to ItS rules md fonns~ It ~"(tracts mfonnanon ru crcate new

66 Grosz. GJlI10IIptJfUIJ Tlwn#l. supn note: 62 at liC) •

61 Bunnng. supra notc: 60 at 831.

61 Gro~ supra notc 9 at 35.

tn C. Smart. FtC/IUIJI dIIIi liN Po.". QlLzw (London. Rnurlc:dKc. 1989) at ;.
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modes of control. new fonns of obsen~rio~ and thus new regunes of power

knowledge... ~l

The claim that language produces mearung by shaping thought and reality, has

material consequences for bodies. It rests on the basis that the characteristics of

bodies, that is. their shape, capacities. habits and desltes, are produced through the

processes of investigating, talking about, and representing chern in discourses. The

picture that emerges from these claims seems to be as follows: discourses are

deployed by power to establish and represent the truth about particular bodies.:"1 In

doing so, c.iiscourses engage with bodies and behavio~, (0 cunstrUct them as such.-:-:

To this extent the body is udirecdy involved in a political field" in which "po\ver

relations have an immediate hold on it . " they invest it, mark it, train It, rorrure i4

force it to carry out tasks, to perform ceremonies, to emit signs. nOf, lbe bod~' is

analogized to a surface that is inscribed by the workings of power. These markings are

invested wtth meanmgs, signs that can be read by others and themselves, \vhich

consnnue the body in a parocu1ar \vay.7'-

III. Feminist Insights on the Social Constructionist Critique of Knowledge

These claims about the parnality of knowledge and the lnteracnons bCNrecn

kno\vledge and power, generate ne\v possibilities for excavanng subJugated

knowledges and for examirung the mecharnsms of power that have excluded them.

Some feminist theorists have found these critiques useful in demonscnting the

particularity of knowledges, which, although generalizing a male nonn. \vere hitherto

presented as universal and true. This has facilitated a more cntical analysts of

objectivist discourses. [n addition, it has pcrnutted the development of alternatIve

"0 Grosz, t'"htlM Wtl. 5upr;a note 58 at 1-49.

'. £bId
""1 Ibid ;at ISO.

•, FouauJr. supr-a nare 61 at Z6.

•• See Grosz. t· "old/til &JUs 5Upr.a note 58.
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methods to ground compettng knowledge claims~ for example~ woments

experiences.7S

The abandonment of objectivity t however~ raises the specter of relativism. If truth

claims cannot be objective. then how do we distinguish between the numerous

competing an~ presumably, equally valid claims to knowledge?76 Elizabeth Grosz

has called this the ucrisis of perspectivism".77 It poses difficulties for feminist

theorists in two ways. First. feminist theories seeking to supplant traditional (male

biased) knowledges with knowledge derived from its more inclusive, gender sensitive

methods remain open to the relativist challenge that irs claims deserve no more

weight than other non-feminist claims to knowledge. 7H Seconcl feminist methods that

focus almost exclusively on gender as the categorical basis for women t s oppression,

and on women's experience as a source of empirical truth, must face me challenge

that they do not capture the range of women's experiences, and [hercfore, exclude

many women from their clauns:;')

E.umU2J.ism U1 tCllUlUSt theory has two chanctemncs mat ensure that bbck women's

\~01ces ","ll1 ~ agnorc:d First, m the: punwt of me: C5sennal fenunmc:, \'('oman It:2che:d of

all color and urdc\"211t socW Clrcumsuncc, lSSU~S of ace U~ brackcted ;is bdongmg to a

.~ In law, fur example, some fmurust thcomts claun that convennonal legal undent:amhngs of ob,ecm"~'

men-Iy dasgwsc at "poant-or-vu:wlcune5s" the \'e~· ip«ttic masculine retercncc Jt the centre' or legal

iliscounn:

nlhe Hate II male an that oblccm,ry lS us nonn It Iqptunatn ll~df by rdlccnng Its \"I~' ot

~oclety• .1 society It helps make by su seemg It. ami ealling tfult \'IC1Ao' and dut rcbuun, l'2bon2.hn·.

Smee ranonahry IS meuUttd b~' poant.of-",c:wtenness. what counts ;&$ re:llun ., what eorrespon..ts

to the way dungs an ... Ob'CCUVlSt t:plStmlology ts the law of law. It cnsutt, that law ",'l11 most

rcmforcc cml1ng dUmbunons of po~r when It most closely adheres tu Its 0,,"'11 Ide:al of f;urnns.

L.kc the sCIence It emulates, rJus qnstemologacal stance nnnut !ICC thc soc121 5peclticl~· of

rc:tlcXlon ilS method or 1[5 ChOICC (0 c:mbnce that ""ruch It rctlect5.

~lacKinnon, supra note 22 at 162-163. 11u5 theol1· fnewn on difference, In P.,wt'c bcNtccn men and

",'omen. It, method sedu to espott' the mascWme bw an law', oblecU\"e and r.anonal accounts by U5m~

women's espcnenccs or law', pncbces and rules ;as .1 suurce of empaneal rnlth. See ~ner:lUy C.

~lacKinnon. "Fcmuusm. ~larxlSm. ~Iclhod ;and (he SUle: .\n ,\gcnda for ·llt~()~· (t I)H2) .. SignS 515~ K.

Bartlett, "FemmlSt LcgaJ ~Iethods" (1990) 103 HU\'uo Law RC\,cw K2CJ, H37 ~67 (hcKan:after Ft1lll1llJ1 Li.ftol'
•\ltlhGdrj.

9. \\'-Jlliaml. supra note 13 :at it.

n Grosz, supra note C) at 30.

~. Ibad
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separate and distinct discourse--2 process which leav~s black women's selves

fragmented beyond recognition. Second, femimsr essentialiscs tind that 10 remo\'1ng

issues of ~'race" they have only managed to remove black women-meaning mat whit~

women now stand as the epitome of\l'oman.M1t

The claim is that characteristics other than gender such 3S race, sexual orientation,

class, age" disability and ethnicit}, shape women's experiences in significant ways so

that \,(roman is actually an exclusionary category. HI The uncomplicated category of

\'('oman, it is argued, contains unstated reference points-""hite, middle class,

hctcrosc~~al, able-bodied-lhat lnarginaliz~ wumen who Ju nut share thuse

characteristics, and accordingly, those experiences of reali~,:'i1 In dtis way, the use of

"women's experience" as a basis for theorizing women's oppression has been

crioozcd as a falsely generalizing a white, middle class, female norm. rI~tls echoes the

way that feminists ha\'e challenged the disembodied kno""er, or the cananaI

mdividual" as falsely universalizing a white, middle class male norm.

This '~essentialist critique" has. however. r:used concerns about the plausibilicy of

addressing systemic patterns of gender-based oppression.K
\ PilUs has led Christine Di

Stefano to argue that the abandonment of the category of \~·oman. forecloses the

"OJ Bartlett.. f-t/lIIIIlJ(~ .\ltlhndJ. supr.a notc "5 at M7'\.

1111 .\. Hams. "Race and Eslcnnafum In FmuJU5t Theury" (1988) 41 St:lnford Lt",,· Rc\'lC"4' 581 Jt 592-

• t Sec gmcrall~' E. \'. Spelman. IIUSJ"'twJ If·1JIJf4l4.' P""""_J o( £,,·;iM.nOIl III F'1IIl1Ul1 Tno...(iu tBos(Un: \'\.umen.s

Press. (988); ~L~lino""·. "Frmuusr Rnson: Gernng h and LOSing It" (PJR8) J8]oumal of~~ Educauon

47; Hams, Ibid; ~. Duclos. "unom of Difference: Femuusr Theo~' on Cultunl Dtvenuy" (19C)O) 38

Buffalo Ltw R~~ 325; ~l. Kline, ·'Race. IUclJm ilnd FC'l1Umsr LegaJ Theo~'" (P)8CJ) 12 Hilr\';an!

\"omm', Law Joumal115.

III Kline, Ibid at loll.

In Carhanne ~lacKinnon runauu comnutted to a \'enlon of ··wumen·s expcnencc" a:s a b:lsU tor thcnry an

C. MacKmnon.. "From Pracuce to Theory, ur \"(/hat 1$ il \'(lute \'('oman .\n~.....":lY?·' «CJcJl) 4 Yale Journal uf

Law and FertUlU5m 1J. ~L1ny autho" have qunnoned [he pn.tmcxJem tendency to JbanJun rh~u~..

argwng mat women ne~d a baslS for a cuherent theo~' .lnd pulJtlcs ;and. ;u the same tlme. [0 ;I\·OIU the

dangcn of eSimnatism. See C. 01 Srefano, "Dtlemm:u uf Dlffe~nce: Fcnunlsm.. ~(odemlt)· ;and Pusr

~(ocJenusm" m L ~lcholson. ed. FtllllIlUM/ Prn/JJlrJtknwM (London: Roudedge, 1990) at 63; S. Bordo.

"Fenurusm.. Poaunodenusm and Gender-Sccpucasm" In L S:icholson, eO. F,1WI1Il.J./ PoslJllltNin'JluMtLondun:

Roudedgc. (990) at 133; ~. Hantock ··Foucault un Po",,~r" L :"Icholson.. rd FertlllWml Posttnodeml5m

(London: Roudedge. 1(90) at t57; J. "·-.I!wns "Dassoh-ang the Sameness / Dtfference Debate: .\

Posrmoocm Pam Beyond E:isennalism lf1 Fmurust md Criacal Race Theory" (19CJ 1) Duke: Law R~lew

296.
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possibility of engaging in feminist politics. "To the extent chat feminist politics is

bound up with a specific constiruency or "subject", namdy women, the postnlodern

prohibition against subject-centred inquiry and theory undermines the legitimacy of a

broad-based organized movement dedicated to articulating and implementing the

goals of such a constiruency.UK-I

Situated Knowledges

In an attempt to respond to the bias engendered in traditional epistemologies and

some fenurust eplstemologtes, Donna f-laraway argues for a femuust VlSlon of

objectivity based on a concept that she calls ~~siruated knowledges U

•
K5 This is her

attempt to negotiate the gulf between the totalizing view from nowhere and the

equally totalizing relativist ,tiew from everywhere.N. Haraway rejects the view that the

alternative to totalization and single vision is relativism.147 tIer account of siruated

know!edges is based on locanan, embodiment and parnal perspecnve. Commencmg

from the position mat general claims about the narure of reality and oppression

cannot caprure the range and specificity of experiences of all u~omen, usituated

knowledges H seek out and include discourses about me narure of reality as it is

actually experienced by embodied beings. In short, ·'knowing cannot be done in the

abstract but only from a multiplicity of embodied, parnal perspectives". KK Harau-ay

insists that meanings and experiences are explicitl~~ connected to embodiment, so that

to acknowledge our O\vtl (and others) embodiment is (0 acknowledge the partiality

and particularity of our perspective. Thev are a Vlew from some\\'here:''''1

.. 01 Stefano. Ibid at 76.

lIS D. Haraw:l~" ··Siruar~d Knowledges: 1bc SCience Qucsnon In FetlWU5m and the Pm-tlegr of the Punal

Penpecnvc" m SUwwIU. C,bof1.1. oJ,", U~".tlf: Tht Rn"",,,I1,,,, Qf ,'-:flIlUY (~ew York: RnudcdKc. 19'H) 1M3 ;ll

188.

116 She descnba thc VIew from nowhere af the ·'the gue thal m~·[lucally lnscnbcs all the marked boc.hn.

mat makes the unmarked catcgo~' claun ~hc power to sec ;md nor be: 'Scen, to represent wlule ~C2Plng

reprcscnraoon... (mel gue [tharl slgmtics me unmarkcd pOllbons uf ~lan and "lutc" Ibid The Vl~ from

C'Vcrywhen:. on me otha hantL IS equaUy unlocatable (bemg everywhen: ;u once) and acconlinKly. dmles

cnoetsm and accountability; Ibtd at 191 .

Ie. [bid at 191-

II P. H21rwood, '"\l1ute ~[en Can't Jump: Cnac:u EplStemologtes. Emboc.iimcnr and the Pr.ws of Lrg2l

Schobniup" (1995) 7 Yale Journal of Law and Fcnurusm 1at 20.
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[O]ur insisting on the particularity and embodiment of all vision... and not gi\~g in to

the tempting myths of \~ion as a route to disembodiment and second-birthing, allows

us to construct a usable, but not innocent doctrine of objecm.-ity...\Ve need to leun in

our bodies. . . how to attach the: objective to our theoretical and political scanners in

order [0 name where we are md where we are not... objecti"t)· rums out to be about

particular and specific embodiment and defmite1y not about the: false \~sion promising

tr:ulscendence ofall limits of responsibility.')!)

This claim acknowledges that women experience subjugation in complex ways that

implicate various aspects of, and intersections between. the characteristics that

constitute their identities. Ie also acknowledges that some \\·omen have special access

to knou.-Iedges that may not be available [0 differendy positioned women.'H Ie does,

however, caution that the positions of the subjugated (who ~ also constructed by

ideological and institutional forces) are not uinnocent" and are therefore not exempt

from critical reevaluation.'):! This accommodates the need for a critical distance from

the source of a truth claim, \\ithout compromising accountability:n .\laking claims

about reality means making claims on peoples~ lives, and Haraway msists that \\'c must

accept responsibility for the consequences of the claims we make. 'U

Situated knowledges means that meanings can never be ti"ted or closcd- Hthere is no

single femini..;t standpoint because our maps require roo man\" dimensions for that

., Supra note 85 at 196.

... Ibid at 189-190.

'II For a full account of the claun that knowled~ of subordinanon IS best illummatcd frum bclo~'-ch:u 15,

those who embody subonitn2non~ sec Hanling, supn noCe 49. lbe underlymg r.auunale uf frnunur

dandpomt eputt"mologtes l5 dut because:' women 5pnk from a stmupuuu of subluganon. the\' ha\'c aCC~5

to knowledge (ba,cd on thclr oppressed pOllOon) that men du not havc. "'omen's cxpcnenccs as ",cnnu of

parnarchaJ opprc5lllon allow thcm to cnuclZc convcnnunal cxpbn:lOuns ot "fe:aluv"-unutntcd by the

ilistornoll5 of uonunant pllr.uligms. Bartlett.. FI1IIl1lU1 u§lI.\II/hfIds. supra note ~5 .at "F:!

'12 Supr-.a note 85 at 191.

'n "I am argumg for polines and cpastmlologsn of IOQuort. pmlUonmg anu ,armong. where punahcy ;lnt!

not wuvenaJiry II the conUinon of bemg heard to make nnonaJ kno"'ledgc:- cWn15. The5e att cLunu on

people:'s lives; the V1CW from a body. ~~'s a comple~ conrndlctocy, strucrunng and structured body,

venus the: Vlew from above, from nowhere. from ssmpliClty"; Ibid at 195.

'J.& Ib.d at 191. On the: quonon of the rnp0n51btlit}" of whltc male: !lchobn who u-T1te about the oppn=55lon

of white women and women of color andlor men of color see HalC'\lo-cxxJ. lfupn notc gs.
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metaphor to ground our visions".'J5 Her hope is that local~ critical knowledges will

sustain the possibility of a web of connections:I)(1

\'('e do not seek pa.rW.lity for its own sake. but for the sake of the connections and

unexpected openings sltuated knowlcdges make posslble. The only way to tind a larger

\"1sion is to be somewhere in particuJar:~

lbis epistemological model of embodiment clearly rejects the possibility of universal

truth claims and argues for a partial.. local objectivity. :\s such.. it seeks to supplant

objective meta-narratives for embodied perspecnves. Tlus rnJses the quesnon of

bodies themselves.

Reconceptualizing Bodies

Elizabeth Grosz argues for a reconceprualizanon of the body as a socia-cultural.. and

not merely biological.. entity. She also claims that bodies are essential [0 critiques of

knowledge and accounts of po~·er.'JM Like Har3\vay. she argues that all knowledges

must be seen as perspectival and partial products of historically specific. political

imperatives.')!) [n her account.. the masculinity of knowledge is largely a result of the

obfuscation of male corporeality in the process of producing knowledgcs. ll • '

Grosz sees the relationshlp bCNteen the body and knowledge: as tmportant because

traditional representations of the "human" necessarily take as their ldeal a particular

body, that ls~ a speofic mode of corporeality that is male. The effect of this parncu1ar

but unstated bodily norm is to erase differences between bodies by converting them

'.\ Supr:a nOle 85 ;al 195.

'It! Ibid :u 191.

'.1 Ibid al 196.

'II Grosz. !Upr:a nOle 9 at 31

'.., Ibad al 43.

111) "Men have takm on rht" rolc of neuttal knowas bc:cause they !u'9C c=vaCU2lcd mca 0\\"" spccdic forms

of corporraliry and repressed all tr5 U'2ces from mc knowledge' mey produce. [n appropnaung the rnlm

of the nund for themselves. men have nonedtdess rrquarrd a support md cover for melt now duavowrd

physacaliry. \Vomen rhm funcbon as the body for mcn-corrdauvc wuh the df:acrmmt of the !lcxuaI

concreteness of mctr (womanly) bodies"; Ibid at 38.
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to variations on the norm. tell By obliterating the sexual concreteness of women's

bodies t \vomen are represented as lacking or incomplete. lO:! This t she argues t is the

result of the sexualization of knowledges~ that is~ men projecting their own corporeal

forms onto knowledge.lU.l In her ,tiew~ differences between subjects can only be

understood if bodies in their variety. and the processes of producing them as

"different" t are acknowledged. It'"

This leads us back to accounts of po\ver and its effects in constituting bodies. If \\·e

can understand the processes that constitute particular bodies as inferior on the basis

of difference~ those claims can be contested with a view to re-constituting those

bodies in more empowering configurations. IUS Groszts suggestion is to trace and

expose the distortions in knowledges that are attributable to the sexually specific

nature of the body of the traditional knower. lilt') ·fhis "entails an ackno\\·ledgment of

the sexually particular positions from \vhich kno\vlcdges emanate and by \\"hich they

are interpreted.nlH7

lbe advantage of this analysis is that subjects can be theonzed in their complexIty and

\\-ithout reduction to single identifying causes of oppression. [n this framc\\'ork.

bodily differences (sex~ gender~ race~ class) have particular meanmgs bcc:luse mey are

inscribed on the body and expenenccd b~~ and through the body: IIIH

llli "There ue alw:ars only ~pecltic types of body. cuncrete m their detc:mun2ourn. v;uh .1 puncuJar ~e~

r2CC~ physiognomy. \"'hcre one body (in the \\·I:S(. the white:. youthful. .lble. male body) rakes un the

funcaon or modd or Idol. the human body. for ill other type'! uf bod~·. It:l doltUllauon rna,· ~ undemuncd

rhrough a defwu affmnanon of mulnpbcny. ;I ticld of illffcrences. uf other lands of bodies Jnd

Sub,ccDVme,:' Grosz. t ·Qkm.1I 8DJiu. supn nutc 58 at 19.

IU! Supra notc 9 at 38.

111\ Ibacl

11M Ibid at 32

II~ '·If bodie, ue mscnbc:d m pamcu1ar W2~·S. If these uucnpoons have rhus far ~cl'\'ed ro constitute

women's bodles as a bck rclaave to men's fullncss, a mode of women'~ narunlness and lf1UTUnence

compared wuh men's tnlUccndence. then thne lunds of IIlscnpaon ue capable of rcmscnpaon. of

tr.lOsfonnaaon. arc capable of txmg wed ilnd rcprnmted m "iwte different terms.. tenus that mil~· gr:mt

women the capacity for U1d~ndmcC' and ;autonomy. wtuch thus far MVC bc:cn atmbutcd on1~' to men"

Grosz. t 'Qldhll &JUs. supra note 58 ilt I.

106 Grosz. supn note 9 at 40.

tll1 Ibid at 43.

lUll Ibad.
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I will dmy that there is a ureal" material body on the one hand and its various cultur:tl

and historical representations on the other. It is my chum ... that these representations

and culrural inscriptions quite literally constitute bodies and help to produce them as

such. The bodies in which [ ;un interested are culturally. ~exually. racW1y speafic bodies,

the mobile and changeable tenns of cultunLJ production. :\s an essential lfuemal

condition of human bodies, a consequence perhaps of thelt orgaruc openness to cultural

completion. bodies muse take the ~ocia1 order ;IS ehetr producove nucleus. Part of thelt

own nature is an Org2JUC or ontological "incompleteness" or lack of tinality. an

unenability [0 social completion. sacul ordering orgamzanon.lll')

[n other words, bodies themselves are not stable or fL'Ccd but, rather. structure the

fields in \vruch they move. and are, in rum. strucntred by memo t Itl This means mat an

embodied subject is a subject that aces. and is acted upon. \\ithin ;1 field of po\\'er

relations that determine its shape. It is not. in other words. an object that exists pnor

to society with natural and pre-determined boundaries. Its boundaries "materialise in

social interaction". III For this reason, I-Iara\vay cautions mat HSiring (sighting)

boundaries is a risky practice,"1J~

For Grosz. it is possible to conceprualize women as an oppressed group by specit~~ing

female bodies and their place in locating \\"omen's experiences ;1nd social poslbons. 1t \

Drau-ing on the insights of Foucault and phenomenology, Grosz mconzes the body

as U a kind of hinge or threshold ... placed bel'\veen a psychtc or lived intcnority and a

more sorio-political extcriority that produces tntcriority through the lnscnpoon of the

body's outer surface"1I..

III") Grosz. l 'QId1l~ Wls, supra note 58 :U u-

Ill) "Fenumst accountability reqUitt' ;l knowledKe nmed to resonance. nor ro lbchutomy. Gender 15 ;l field

of srrucfURd and Stnlctunng difference.....'hefC the tones or extreme lucawaoun. ttl thr mntn2rdy pt'nnnill

;lnd lndivtdualized bod~". vlbr:atc U1 thc same tield "ruh global tugh [en:uun rnusslon,. Fmuntst

embodiment. then. IS nor about fixed lucanon U1 a rcttied bod~·. female or orhC'"",e, but about n(}dc~ In

tidds. mt1cctloru In oncntltloru, and responSibility for difference U1 matenal·scnuouc fields ut m~nmR

Embodiment IS sagmficant prosthesiS; ob1eCrn'lry cannot ~ about fixed \'1510n when what cuunD ;15 ~n

obJect 15 preasdy what world tusrory rum, out to be about...... Hanu";ly. supr:a nore M5 ;at 195.

III Ibad at 201.

112Ibad.

11\ Ibid

lit Grosz. supra note 9 at 43.

33



•

•

The theory that the body's boundaries are constructed and therefore open to

challenge is a particularly useful insight when thinking about the way that the

boundaries of the pregnant body have been d.ra\vn in legal and scientific discourses.

It provides a basis from which to critically examine existing and agreed-upon

boundaries and permits the possibility of contesting and re-dn\\mg these boundaries

in more empo\vering configuranons.

IV. Embodied Women as Legal Subjects

Legal feminist theorists have long suggested that women in their multiplicity

experience reality in ways that do nor accord with the law t

.; account of reality. Given

that women experience the la\\,' by and through their bodies, an examination of ho\\,'

women's bodies are constituted and constrained by legal discourses may be a useful

direction for feminist jurisprudence. lIs Such an inquiry might be taken further to

consider how a positive account of embodiment would transform the legal subject..

that is, the person or self, Such accounts \,\-'ould necessarily take as a starring point the

conventional nonnative framework of the la\v and the position of the female body

within that framework. To do this, we might consider the follo\ving. \~bat is the

relationship between embodiment and personhood in law? \"bat does the la\\' accept

as authoritative accounts of female bodies 1Ul (its kno\\'lcdgc of female bodies)? f-[ow

are legal rights and duties ascribed to an~ in the case of pregnant women, \.\--ithin.

female bodies? \,('hat is the relationship between the "ray the female body is

represented and the exercise of power over it?117 How do the answers to these

questions affect particular female bodies?

Il~ Myluouk.. supra note 27 at so.
116 See gener:illy Smart. supn note 12; J. Terry ··The Body Inv:adcd: ~[cd1cal Sut\'cillmcc of \"'omcn as

Reproduccrs" (1989) 19 Soclahst RevIew 13; ~L .\she. ··Law-Language of ~(atcmuy: Dtscourse Holiling

Sarure m Cuntcmpr't (hcmnafter LJ.-1..411.(1I4Jf o(.\f&lknury/ (1988) 21 ~ew England Law RcvlC~w 521.

117 See gcnenlly 1. Karpm, "Re:unaguung Maternal Sc:1thood: TnnsgrolU1g Body Boundann and the: La",'"

(1994) 2. .\usttalian Fert\UUSt Law Journal 36 [hercmafter .\1""""" St#hood1. I. Karpm, "Lrgubnng the

FnnaJc: Body: RcpnxJucave Technology and the Reconstructed \\~oman" (1?92) 3 Culumbaa Joumal of

Gender and Law 325 [hcmnafter RA"tI/U1nIaIJ W"allj, .\she:. !..JJJ,..L.nr~ .\lJltrIU~ lbl~ ;lnu ~L .\~he.

'.Zig-Zag Sotdung and the: Snmlnll \l'cb= Thoughts on Rcpmducnon and the: Law" (11J88) 13 ~nV:l UW

Revtcw 355 [h~mnafte:r Stll11lllSJ lr~tbJ.



•

•

The Body ofLaw

Roxanne ~Iykitiukargues that the experience of embodiment has been excluded from

liberal legal constructions of personhood and the self. _-\lthough the person

theorized and positioned at the centre of legal discourse is the "abstracte~

disembodiecL rationa4 universal rights bearing. contracting. possessive individualn
, 11K

that person has a particular body:

[Ilt has been unp0rt:mt to cnaque the unencumbered or genenlized self. .. [0 detemune

who lS htding behmd it and lt1 whose mterests the current moral pnnoplcs, conceprual

s~'st~s and epIstemological order have bern constructed. lbl.-. Jt (he center of libcral.

legal discoursc we tind not an absent body. but a parncu1ar body-one \\tho is whlte.

nuJc, heteroscxual. ablc-bodied ~·oung. adult, rod It IS dus bod\' wluch has been

generalized :IS me nonnauve body of liberal discourse. t t"

.\lykitiuk argues that liberal legal tradition is unable to see etther the corporeal

particu1anty of the person at us centre or the impact that this unackno\vledged

particu1aricy has on other bodics.l~1

\~("ithin a framework ~'hich conceptualizes the self as occupymg a particular corporeal

mode, the bodies of pregnant women occupy an ambiguous posHian. They arc seen

as problemanc because they embody the potential for separation Into [\\:0 distinct

individuals, each with distinct rights and responsibilities. In this transitory state. the

relationship between the embodied subject and personhood is not straightforward

Yet the way that law incorporates the pregnant body into its framc","ork has important

consequences for the agency of pregnant women.

Docs the law regard che pregnant woman as one person or two. or more than one.

but less than cwo? The characterization of this relationship. in legal tenns~ has a

til Mykiauk. supra nor~ 27 at 79.

1l'J Ibid at 80.

13) [bid.
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number of consequences. It determines both the nature and extent of rights and

duties ascribed to third parties (including the state), the pregnant \voman and the

fetus. The way in which this is done can produce vastly different results. The

ascription of an absolute right of bodily integrity to pregnant women, far example,

will have the effect of protecting pregnant women from non-consensual medical

treatment. This might follow a canceprualization of the pregnant woman as a single

entity, with equivalent protections accorded [0 other individuals. On the other hand..

the ascription of a fetal right to be born healthy might have the effect of legitimizing

the non-consensual medical treatment of pregnant women if the treatment is needed

to prevent an anticipated deterioration in the health of the fetus. "Ibis might foUow a

conceprualization of the pregnant woman as t\Vo entities. [f the law were to

recognize both rights, a method for resolving competing claims would need to be

determined. likewise, if the right to bodily integnty \vas qualified on the basis that

the state has an interest in fetal life (even in the absence of fetal rights), a competition

is constructed Both alternatives would require some basis for balancing me bodily

integrity of the pregnant woman against either the right of.. or interest in, the ferus.

:\gain~ this basis would be shaped by the manner in which the pregnane body is

conceptualized.

Alliances between Legal and Scientific Discourses

~Iy preliminary pomt is mac the way that the pregnant body is conceptualized is

embedded in the workings of power over that body. In this sense. I am using a

notion of power as toditionally conceived.. that is. the determining of rights and

penalties by a centralized state instrumentality. This seems to contradict Foucaules

account of power in the modem episteme as a de-centralized force operating in and

through discourses about the body. On the other hand.. if we examine the conceptual

basis for the assignation of rights, we can identify law's dependence on medical

discourses for a range of purposes (e.g. for defining the nature of the pregnant body.

extracting information about the flow of substances or viruses from mother to fetus

and for generating the need to perform particular medical treatments to assist the

ferus). Scientific discourses about the body, therefore. are very much unplicated in

law's exercise of power over that body.
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This suggests that Foucault's account of po\ver provides some useful insights. The

major problem with Foucault's account of power from a feminist perspective"

ho\vever, is that power is everywhere, "as a discursive backgroun~ rather than a force

used by some particular people against others."I!t This has been rejected by some

theorists as counter-intuitive and, once again" potentially fatal (0 a feminist politics.

In the words of \Xr'illiams:

Givm the connnuing pattern of patriarchal violence agamst \~tOmen~ however. women

cannot afford to disprnse WIth the notion of power as \;oleoce agams t the subject. "rne
chrectlonaJuy of power-Its use b~' some pamcuJar people agatnst others-LS 3S

stgtUfic:mt for femimst purposes ~ Its background persuas1Vmc:ss.l~

Eisenstein agrees that Foucault's dispersion of po\ver is inadequate for feminist

reasonmg. However" $he argues that the udispersion of power in and through

discourse operates within concentrated forms of power that discourses about "then

srate establish."l:" So although the srate may not represent a coherent stable centre of

power, it is a centre of concentrated power-even if it has this appearance because

liberal discourses construct it as such. 11-&

It is possible (0 incorporate Foucault's theory of power operating through discourses

of normalizarion~ without ignoring the opernnons of traditional forms of lundical

power. In fact. as the brief sketch at the beginning of chis section \\."as intended to

foreshadow, the operation of juridical forms of power over the pregnant body is

connected to modem discourses about the body.'~ Carol Smart suggests that

discourses of rights and discours~ of nonnalizarion consnrute two p:L.-allel systems of

power which actually merge in the context of 13\v's relationship to the female bodr:

121 \,,.tIliams, supra note 13 at 90.

112 IbId.

In Eiscnstcsn. supra notc 65 2l t 2

1:4 Ibn!.

1:S For dus rason~ Foucault 5~ntJ that tumlng tu nghu dtscounc .l~ ;& ~tr:lt~· tu p~ent the

encroachment of sun-callancc IS u.nlikcl~· to be succcssful bcc2wc mcsc mechanums of power .u~

symbobally linked. C. Smart. FIllllIIU. & Tn, Pawtr ofL.. supra nolC 69 .u 9.
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Through the appropriation of medical c:ttegorizacions and welfare-oriented practices, law

itsdf becomes part of a method of regulanon and surveillance. Law, therefore, has

recourse [0 both methods. namd~' control through the allocaoon of rights and penalties.

and regulation through the lOcorporation of medicine, psychiatry. soaal work and other

professional wscourses of the modem ~isteme.t~

This allows us to see systems of power operating in and through discourses in a range

of contexts-for example. the prenatal clinic and the courtroom-",ithout denying

the relations between them. The boundaries and capacities of pregnant bodies are

constituted in borh tocation~ with cf)nsidernble consistency. indicating that as Usites of

power" they may not be autonomous. The dominant discourses in both locations

ace directed by particular kno""ledges about \vornen's bodies and thus the\" are

connected. The la\v. therefore, can be seen as Ustand[ingJ in a symbiotic relanonship

[0 other forms of disciplinary po\ver relarions n
•
l !7 ~(edicine has created "new terrains

so that law can extend its authority, not Just in discovering ne\v objects for scrutiny

[e.g. the ferus) but m terms of nC\v methods of applicationu,~ [e.g. forced medical

treatment and forced drug rehabilitanon for pregnant drug usersl.

Constructing the Maternal Body as Separate Entities

[n order to appreaate the nature of me coalinons between legal and sClcnnfic

discourses, It is useful to examine the manner in which scienritic discourses represent

the pregnane body. The foUowing passage lS a dcscripnon of the commencement of

pregnancy:

... Pregnancy b~ns foUowmg COltus :at or n~ the tune of uvulanon... Of the nullions

of ejaculated sperm cells. thous;;ands reach the female ovum In the outer end of the

fallopian tube. but usually only onc penctr:ltes the cgg for umon of the male and female

pronucldi and concq>uon. The zygote. geneoc;;all~' a untt{ue ldrnnty. begun cdl dn,slon

as It 15 transported to the utennf: cavtty wher~ it ltTlplants m the utenne "'..all ~latemal

and embryologtc dements together form the ~nU1~ of the pI3crn[~ wluch grows

116 Ibid at 96.

117 Bunang. supr:a notc 60 at 837-38.
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into the substance of the uterus. The placenta functions in maternal-fetal exchange of

nutrients and waste products, though the maternal and fetal bloods do not normally mL't.

The conceptus is, in some aspects, like :l foreign graft or transplant in the mother... I::!J

This text emphasues both me separateness of the zygote and the body of the

pregnant woman an<L in so doing, focuses on the newly created entity. This has a

number of effects. Firs~ the body of the pregnant woman is largely excluded from

the frame. By positioning us within the body of the womanll we see her uterus only.

Second, we can see the genetically unique zygote. It is surrounded by the hybrid

placenta-half maternal and half embryologic-which foons the boundary between

this unique identity and the maternal being, and prevents the mi.xing of blood. ThircL

the new entity is represented as a foreign graft or transplant inside (he mother. Plbis

viC'v of the other from inside dominates scientific accounts of pregnancy and has the

effect of constructing the body of the pregnant woman as a receptacle for the foreignll

unique, self-contained fetal identity.

The advent of ultrasound imaging has brought picrurcs to enhance uus text. so that

imagination is no longer reqwred to see the ferns and mother as separate entities:

The foetus as we know It IS a leash. B:uban ~tz Rochnun obsel'\'es: The fetus 10

utero has become a metaphor for .tman·• m $pace" tloanng free. attached only by [he

umbilical cord to the spacohlp. But where IS the mother m that metaphor? She has

become empty space.' Imnde the furunzmg :spaceswt" howe\"er. lies :I much older unage.

For the autonomous, free-tloanng loctus merd~' extends to gesranon thc Hobbes12n

V1C'"\oV of born human ~Ulgs ;as disconnected solitary lnd!"duals. It IS thiS absct:lct

mdivtdualismll effaang the pr~ant woman and the fncruses dependence un her. that

gtves the foetal Ullage 1[5 symbolic transparrocy, so th:l[ we can read In It our seh·cs. our

lost babies, our mythtc secure past.I'u

121 C. Smart. 5upa note 69 at 96.

1:J L UnJang and H. Harding Swallow, .\lO/~· i .\IttiUlJI & :\:IIm,,-( DIdlDIIary (Sr L.nus: ~f()5b~· Pras. t983) Jt

878.

no R. Petchcsky. nFodal [ma~: The P010Ater of \-L,lUl Culture In the Puuucs uf Rcpnxlucnun" In ~t

Stanford, cd, lVpfDdsKtl", ·r"n-!D.fu . G,tuilr•.\lQlhn'hood ilIUi .\ltJi..lU (Oxford: Poltry Press. 1cJtF) 57 at 59

«(OOblotc onuncd).
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Ultrasound imaging has been accompanied by the proliferation of scientific diagnostic

techniques that allow doctors to detect the presence of substances or contagions that

might diminish the quality of the maternal environment and pose a threat to the fetus.

In addition, fetal hean monitors provide information about the condition of the feNs

during labour, and are used [0 diagnose the need for invOlsive surgical delivery. :\s

forms of knowledge about the fetus and the pregnant \voman, these developments

have the cumulative effect of representing these entities as separate. IndeecL they

have contributed to the emergence of the 'fetal patient'. 1.\1

Thesc developments have precipitated legal analyses of the rcspecnve rights and

obligaaons of pregnant women, feruses, physicians and the state. Christian \'{'itring

puts the threshold issue in the foUouing '-'t-ay:

Recent advances U1 obstetrics have called for il ludieu1 re-cxanunaoon of the st.uus of

the unborn. Through u1tr:lsoun~ thc factus c:m now be ViSualised and abnonnalines

detected before blCth. This has opened up pOSSibilities for :5urgery on the foetus or

ddi\'cry by cacsareotn secnon. PIbe courts ue thus placed in .. dilemma b('cause the

foetus is po[ennall~' a panrnt In Its own nght. If il foetus can be ~een ;IS a paDcnt~ the

qucsnon ames as to what legal and c:truc:u dunes arc owed [0 It. 1\:

This d~monstra[es a connccnon be[\\.'ccn the \\'3V that sClcnce and its methods

construct the pregnant body and the \vav that la\l/s power rrught be applied to

regulate it. Isabel Karpin explores this direction in her exarrunarion of the

intersections between law and other discourses about the female body. She argues

mat in regulating the female body, the law detcnnincs Its shapc and boundanl.~. She

contests the cJaim that "\'(toman" is represented in these discourses in a manner

which retlects the "narureJ
' of the female body bu~ rather, that these attempts to

III 11us tde2 of 'two panenrs' also gcnentn new poIslbtliae5 for concepruahztng the rebaonstup between

these paacnrs and phySiCIans. Jeffrey Lcnow :Jugges[S that twu phySICians could be ttqwrcd for some

prcgnanocs. an obatetncaan/gynecologut '1mh pnmary responslbthry fur rmremal hnhh and a penniltal

surgeon with pnmary responSibility for fetal health. ....,th the corrclanve po5:ubw~' of cuntucts between

phYSloans. J. Lcnow. ·The Fetus ;as a Paomt. Emergmg RJghrs as ;& Penon?" (1 ()83) l) •\menan Journal uf

Law and ~[edicmc I at 1

112 c. \"tltnng. ··Forced ~ranons on Pregnant \~'omen: til" J Enmmeu" (1994) 1 Tort uw Joum;L{ PH

;at 203.

~o



•

•

define and regulate the female body construct and reconstruct \~'oman. 133 This

means that although the pregnant body might be represented as two separate entities t

this is not a natural or inevitable configuration. but ramer a political choice that offers

more scope for controlling that body. 1.\4

Furthert although the ferus may be visualised and conceptualized as an entity separate

from the pregnant woman. it iS t nonetheless. dependent on and encompassed by

her. lls This points to a paradox in the dominant discourses about pregnancy. On the

one hand, the mother's body is synonymous \\-ith a uterus. a conceprnalization that

erases the absolute dependence of the fetus on the mother's whole body for its

survival. lbis enables us to see the ferns and the mother as separate entities. But this

project is not completely successful because. on the other hand. the mother's body is

also a potentially threatening environment. Her ingestion of substances. for example.

may threaten the health of the fents. lms implies that the fetus is very much a pan of

her body and the boundary that has been constructed for the purpose of

differentiating the fetus from the mother is not ti~ed-it is penneablc and unstable.

The recognition of the permeability of the boundary gives rise to a fear that the fetus

may be hanned by the mothees body if she behaves mappropriarcly. Scientific

discourses about the tlow of substances across the "boundary" and the attendant

harm to the feros or other dangers posed by the body of the pregnant \\-'0man.

provides the inspiration for a regulatory project to restore differentiated stabllity and

to control the body. Law is implicated in the acts of policing the boundaryo For

example<t the invocation of child welfare starutcs to constrain the mother become a

\wy of maintaining the construction of separ:lteness in the face of unstable

boundaries. IlI' The boundary is made to appear more stable by restratning the mother

from harming someone who is not her self (although she achieved dus by doing. or

1n K.U'pUl. RmJIUIn«tItJ WcMraJt. supr:a nore 117 at 325.

IW Ibad at 327.

I\~ ThIS pomt has been made br [sabel K.1rpm who argues thar: "th~re ~ a par.adox oat th~ very ccnter of an~·

discwslon of women's nghrs and "fetal" nghb. .\.5 ~C1enutic ildv~lnC~5 tc'\°ol more .Inti more U":l~~ In

wluch the mothcr who camci the fcrus IS able to tuve an unpac:t upon that felUS. or IS mtrgral to it the

response as a poant of compeuaon berwem mothcr and fcrus and as a mark of thClr !Iepar:u~ tr:llcctonn'· I.

Karput. RmllUtnldld If'"...-. Ibid at 329-330.

1\6 Karpm. :~llllml4l St~botIJ. supra note 117 at 53.
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not doing something, to her own body), thus rhetorically re-instating the ferus and

mother as separate entities. 137

Conclusion

The remainder of this work will draw upon me insights mapped out so far. In an

effort to explore the way that discourses construct and control of the maternal body, I

\vill present two studies. The fIrSt looks at the interplay between science, Ia\v and

culture through an analysts of the media stories concerning Sheila and ~Iandy

:\llwood This examines, in particular, how discourses about motherhood are

enmeshed in discourses about pregnant bodies. The second study examines these

connecnons through an analysis of the Canadian cases relating to prenatal

intervention. This examines, in particular, the mechanisms by which pregnant women

can become the objects of State interests and scrutiny through boundary mapping

exercises within the body. In both studies. I will dr:1w on the contributions of those

theorists who argue for a re-conceptualization of the body by pointing to an

alternarive reading of the texts inspired by a rccogmnon of embodiment and siruated

knowledgcs.

117 Ibid at 41.
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CHAPTER TWO

Maternal Monstrosities and other Catastrophes

~ow this wretched woman has rumed inco some sort of maternal monsuosiry. the sort

of baby making blunder that all those soentists who worked on fertility drugs must have

dreaded ... ~Undy .\llwood 15n't a mother. She's a nustake. 1\3

These doctors are ucmtects of a b12arre sooecy where. out of the paaent's selfishness

and the doctoes collusion. we create ddiber:udy disadvancaged children. Il')

Introduction

These extracts are taken from media stories about two \vornen whose aspirations [0

become mothers aroused significant public debate. The first extract concerns the

story of ~[andy .-\llwood who~ after receiving fernlity treatment,. conceived eight

fetuses. She was subsequently advised by doctors [0 abort some of the fetuses in

order to improve the chances of producing a smaller number of healthr babies. This

she refused to do, preferring to allow naNre to take its course. "[be second extract

concerns the story of Sheila an HI\" positive woman who was permitted access [0 an

r\r program. Shda's desire to become a mother and me doctor's deciSion to treat

her. received public censure on the basis mat the prospective child mav contract H1\p

in Sheila's womb.

In a general sense. these stones represent cultural narrati\res about reproduction and

mothering, They also touch on public enthusiasm and anxiety about the involvement

of medical technology in pregnancy. ..\ strong theme in both stories was the ethics of

pursuing risky pregnancies. The focal objection was that the children born of Sheila

or ~[andy .-\llwood might be born \\lith disabilities. In Sheila's case. her child might

be born with HI\r. [n ~Iandy :\llwood's case. any sunpiving children might be

HI ~L Gibson. '&Fcrule Ground For ~wtlkn"Tk DtII& Tt~h (14 .-\ugusr 11)96) 10,

lW Dr:\dnan Ragen. quoted In .\. Fnnman '1llc Gift ofllfc" TN rlllkfNttM.t,.SII_day (19 ~by 1996) 17 .
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'handicapped' as a result of prematurity. The dangerousness of each pregnancy was,

therefore, measured in terms of me risk to the fetus(es). There was no equivalent

concern for the risk to either Sheila or ~[andy .-\lhvood. This particular approach to

the circumstances of ~!andy :\l.lwood and Sheila shadows a number of assumptions.

Firs~ that the purpose of pregnancy is to produce healthy children. SeconcL that

\vhere a pregnancy carries a risk of producing unhealthy children, the pregnant

\voman should accept all medical interventions to minimise the danger of disability, or

the pregnancy should be abandoned Third, \\"omen ""ho pursue risky pregnancies

and/or do not accept medical interventions are not good mothers. Each of these

assumpnons can be located in the culrural narratives about Sheila and ~Iandv

;\lhvood

The primary purpose of this chapter is to demonstrate how these women were

constructed as bad mothers. This was achieved br differentiating these \\'omen both

bodily and socially. The effect of this process of differentiation is to mark these

women as deviations from the nonnanve maternal body and the normative good

mother. To do this, the texts assimilate scientific knowledge about the body together

with a range of socm1 mwoa usuall~' assoaated WIth unfitness to mother. [n this

sense there is a convergence between medico·saenrific discourses about healthv

bodies and culmraI discourses about motherhood The interpolation of standards for

responsible maternal behavior occurs at me intersection of these discourses. Pur

simply, scientific knowledge provides infonnation about me body. and the projected

health of the ferus. This m rum creates opporrunuies for acnon. etcher 10 the form of

medical intcrvention t temUnat10n or avoidance of pregnancy. ChOices that are

consistent \\ith medical expectations and are designed to improve fetal health. or

prevent the birth of a disabled child are responsible choices. They indicate

responsible behavior and, accordingly. that 'W'hich a good mother would do.

Conversely, the rejection of these choices indicates irresponsible behavior and..

accordingly, form a basis for exclusion from the category of good mother.

Pan I will examine some of the broader discussions which form the backdrop against

which the stones of Sheila and ~Iandy ..\lIwood were told. Discussions about

maternal responsibilities to the ferus in light of diagnostic technologies can be found
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in the discourses of public health and medical ethics. Similarly, discussions about

societal responses to diagnostic technologies can be found in the discourses of public

health and law. 1nese discourses raise questions about the application of prenatal

diagnostic technologies, the uses to which this information should be put an~

accordingly, emergent discussions about appropriate maternal behavior in light of the

information yielded by these technologies. The stories of Sheila and ~Iandy :\llwood

provide specific illustrations of the interactions between information about the health

of fettlses and responsible maternal behavior.

Part II will examine more specifically the stories of Sheila and .\[andy :\llwood. In

this Part., I ",ill consider the lssue of responsibility for., and concrol over, conception.

This issue was essential to the constnlctton of each woman .IS an undt..»scrving mother

because it canvassed the decision to conceive., and/or circumstances surrounding the

conception. Sheila knew her HI\' starus and .\Candy :\llwood apparently knew that

sexual intercourse might have given rise to a multiple pregnancy. Tbe actions of both

women were, merefore., cast as trrcsponsible. .\lthough fertility treatment ,,,·as

prOVided to both women, their doctors ,\,.ere positioned differently WIth respect to the

question of responsibility for the concepnon. In dus sense, the stories prOVide a

useful contrast..-\lthough it is implied that Sheila's deasion to mother is irresponsible.

the doctor's decision to permit her access to [\r is me focus of censure. He is seen

as the 'creator' and Sheila is represented as passive. By contrast, ~landy .-\llwood's is

constructed as active and., accordingly, almost whoUy responsible for her pregnancy.

It is alleged that the multiple pregnancy occurred as a result of her deviousness and

wanton rejection of medical advice. The doctor who supe['\~sed her fernlity trearment

is seen as having lost control through ~Iand~· :\llwood's non-compliance.

Part III will exanune the way that the particulu- bodies of these \\90men were

described and subsequendy represented as incompatible 'With an ideal maternal body.

This was achieved in each case by engaging in assessments of ho\\" each woman's

body threatened the health of existing or potential fcruses. These assessments are

rooted in scientific facts and medical opinions which, accordingly, form the corpus of

the evidence about the nature of the threats posed by these deticient bodies to the

fetus. In this sense, the texts privilege scientific explanations as authoritative sources
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of knowledge about these \vomen's bodies. ~[oreover, medical priorities tend to

dominate the issues that are singled out for attention and comment. Each story is

strongly underwritten by an imperative that venerates health and the absence of

disability. Importandy, each woman decided to pursue pregnancy notwithstanding her

deviance from the ideal maternal body. This becomes the focus of scrutiny and upon

which the suitability of each woman as a mother is impugned. ~Iandy :\llwood could

have agreed to selective termination in accordance \\tith the \vishes of her doctors.

Sheila could hav'e foregone motherhood altogether. It is because each woman acted

10 a manner contrary to a large bod~· of medical opinion that the stories were

newsworthy.

Pan IV' c..'Camines the incorporation of other characteristics and behaviors to support

the constructions of undeserving motherhood. .·\lthough both women are

srigmatised as bad or irresponsible mothers (or potential mothers) it is not only their

defective bodies that are used [0 support this conclusion-sexual history, past drug

behavior, marital staNs and welfare starus are also woven into the stones. This poinrs

to the possibility that particular groups of pregnant women are more susceptible to

bodily scrutiny. regulation or public censure based on a complex 'W·cb of

characteristics of which bodily deficiencies is but one.

Part \" observes the recourse to legal solutions as a means of pre\·cnrion. ·Ib.is is

rdevant to the telling of Sheila's story where explicit referenccs arc made to the failure

of law to prevent the situation from recurring.

Parr \'1 considers the silences and gaps in these stories. [n their focus on scienntic

conceptions of me ideal maternal body and cultural conceptions of the good mother,

the knowledgt"S, aspirations, hopes and fears of the women concerned are largely

excluded from attention. The effect IS to subjugate these potential forms of

knowledge from the inquiry and, therefore, limit its scope and humanity.
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1. Situating The Stories

In this section, I will provide a brief overview of medical and legal discourses relating

to the responsibilities of \vornen following prenatal diagnosis of fetal disability and/or

F-II\' diagnosis to provide a broader context for the particular stories of Sheila and

~Iandy :\llwood These discussions have been driven by the advent of diagnostic

technologies and me questions these technologies raise. \Xben science provides

information about the anticipated health of a child before that child comes into being

as a separate person, what should be done with that information? \~'bat should

individual women do? Should society compel them co act on that information in

particular ways? [f so, \vhat methods should be used to effect the desired outcome?

\'G'ill (or should) the law be used to prescribe enforceable duties to the fetus? \l'ill (or

should) doctors engage in coercive practices? \'rill social pressures achieve the desired

results? The discourses examined in this Pan are concerned with mese questions.

Some dtscussions urge the systematization of methods for eliciting information from

the bodies of pregnant women (eg genetic and HI\" screening progr:unmes), or for

legal responses to the perceived failures of pregnant women to behave: responsibly (eg

non-consensual medical treatment of pregnant \vomen or an enforceable duty of care

in relation to fCnlses). .\s such. they form a good exemplar of Foucault's thesis about

the exertion of power over the body m the modern epistcme. Through these

discourses knowledge about the body is organised as a baSIS for extracting

infonnation from particular bodies and sanctioning particular types of behavior. I ... ,

Uti 11m conn~cnon has been mad~ by JC'nn1f~r Terry who;argues that pren.uotJ d12gnoStlC technologtC1 form

part of a regune of disaplinary medwusms and surv~a11anc~ wtuch tuve the d"fect uf momronng rh~

popubbon of duldbcanng womm "''1m m~ purpose of excluding unhc:a1thy bcxbes from rqlroducuv~

aCUVlncs. J. Terry. "'The Body Invaded: ~[~diC21 Surveillance of \l'om~n :IS Rquoduccn" (1989) 19

Socialist Revlcw 13.
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The Right to be Born Healthy

Formerly, the fetus \vas beyond the diagnostic reach of physicians and., accordingly,

physicians sa\v their role as maintaining and promoting maternal health, \vruch would.

presumably, also enhance the health of the ferus. l ·u .:\dvances in technology have,

however, permitted researchers and doctors to see, access and treat the ferns in \vays

previously not possible. 1-12 This, according to ~elsan & ~Wliken, has changed the

\vav we see the fetus:

~[ediane's enhanced ability [0 [fot the fetus direcdr has profoundly :lffecte~ perhaps

e\"en crc=atetL physlaans' p~rccpnonof the ferus as :l sepante paamt. Such a percepuon

15 r6nforced by clinic:u e"pen~nce of the fc:nas as a (echrucally lntercsttng Jnd

challengmg paocnt."l~l

[n response to these developments, a number of commentators have argued for the

ascription to feruses of a right to be born healthy..·\ccording to Ed\\'ard Keyserlingk:

Since the unborn cluld has h~th needs and \"U1nenbwoes analogous to those of

duldren, and slnce between the cluJd when unborn and alter bmh th~rc is connnwty m

3lI essennaJ respects, then It would seem loglcal and Just to assign to parents dunes to

thetr unborn chtldren (when 3ppliable), and to recognIse 10 unborn duldren analogous

nghts (when applicable) to those :Ure2dy gr.lnred to therr chtldren.' ....

This raises a number of questions about me scope of maternal responslbilines before

and during pregnancy. Keyserlingk and other \vriters 14S propose a regulatory proJect

UI L J. Nelson & J. D. ~I.illike~ ··Compelled ~(eilicaJ Trntment uf Pregnant \~·omen: ufe, u~ny ;lnu

Law m Conflict" (1988) 159 Journal of the .\mcncan ~(edlcal .\ssoc12Uun 1060 ;at 1060.

u: .;\ccording to Selson <lnd ~filIikm: ··.\Jv:anct'S U1 knowledge of feu! phYS1010t'CY and the development oi

n~' technology ha\·e enablnJ phySICians to ~ee the feu! U1 ueud ",,·uh ultrasound, [U ;&Ue5S ItS condlDun

WIth fetal hean monuonng. and to operate on It to utero." Ibid

u'lbid.

IU E.\\'. Kcyserhngk. TN ell;"',." ChIld's EVjhl /11 P,.,tWJ4/ Gnr. A c...iPItp..rnm,., Ln. PmpAlll't (~(untro1:

Quebec Rcsarch Cmfer of Pm-ate 2nd Compar:anve UW, 19M3) at 103.

IU Sec Aanncry, who argues for an enlarged appbcaoon of chtld abwc stltutes 25 a basIS for continmg

pregnant women who usc lllicu drugs dunng pregnancy. ~l Flanncry, "Coun-Orderd Intcrvcnuon: .\

Final Mans to the End of Gntluonal Substance :\bwc" (1991.92) 30 Journal uf F;lnuly uw Sit) ;lt 529

540.
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in order to ensure that these duties are fulfilled Keyserlingk argues for the extension

of child protection laws to fetuses to provide a mechanism for the enforcement of

maternal duties. He cites drug use, alcoho~ cigarettes, inadequate maternal diet,

exposure to infectious disease and failure to acquire adequate pre-natal care or

treatment as examples of conduct that could require state intervention. loKI It will be

noticed that these are the same kinds of restrictions proposed bY' Joho Robertson

who, also arguing from the position that the fetus has a right to be born healthy, says:

Once [3 \l.·omanl chooses to carry the child to te~ she acqwres ublig-.loons (0 ensure us

wdl-bemg. Th~e obliganons may reqwre her to avoid wor~ recre:loon and medical

care chOICes that arc hazardous (0 the fetus. 1bey also obligate her to preserve her

holth for the fcrus t sake or even allow established ther.lplCS to be pcrfonned on an

affected fetus. Finally t they reqwre that she undergo prenatal screenmg where there IS

r~on to bcli~e that dus screemng may Idennfy congeruul defects correct:lble wtth

:lv:ubble thenplcs.l"~

It is thus argued that the recognition of such a right could be used as a basis for

compelling pregnant \\'omen to accept recommended medical treatment to enhance

fetal health. It has also been argued that pregnant women should be held to account

by the operation of civil or crimmal la\v for injury caused prenatally, or more

drastically, for the birth of generically unpaired children. I will deal with each of these

mrum.

Medical Intervention During Pregnancy

Feral rights have garnered limited judicial support in Canada and the Vnited Srates.l~

Overall, however.. it seems clear in England,l.'" Canada l5u and the Cnited Srates 1S1 that

146 E. \~'. KeY1crhngk.. "The Cnburn ChLlu'!I lUKht to Prm~t;al Cur (Part no, (l98~) J Haith Law 10 Cm,ula

10;u 18.

u: J. Rubertson.. "Pmcr~a\"C~ uberty and (he Conuol of Cuncepuon. P~ancy Olnd Cfuldbtrth" (1983) lllJ

\'lrgtrua Law Revtew 405 ~t 450.

IU There m= some Instances of Judlaal support for the nghr ro ~ bom halrhy. In [hr Omana case of IV

Srt_ (1975) 9 OR (:!d) 185 (Co.er).. Jusbec Srortuu "unholtanngly" adopted [he View that: "n-cry cfulu

should have cert:Un basiC nghts such as: mc nght to be wanted., the nght to be: born hn1th~·. the nght to

livr an a healthy Cf1Varonmcnr. the nghr to such basIC needs as food., howmg and cducanon and m~ nght to

conuouoUJ 10000g arc" (at 192). H~ert dus case concerned the ac.lequ;acy of parcnnng pro\"1dccJ for
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the ferns does not have legal personalicy and, therefore, is not accorded the same

rights as born individuals. Having ~aid this, legally sanctioned interventions in

pregnancy have been contended for on the basis of the statets interest in potential

Iife. 152 Indeed.. it is not always clear in the academic literature whether the basis for

engtlging in such an exercise is a competing fetal right or a competing srate interest in

potential life. or both. 15.\ It has been argued in the context of recommended caesarean

aJ.ready born duldren and :so. did nor touch on how flus nught tr:uu!ate Ulto legal oblig;&nons for women

wlulst pregnant In the L'mted St:lte~ C:llle of }tffmDII f1 Gnlifi1l JpulJill~ C.Ollllty HOJfJlldl ANlhon'Y 2-:"4 S. E.2d

..57 (1981) two memlxrs of the Suprt:me Court of Georgu used nghts bngu2ge m rheU' dca.:non. "Iberc: me

Court held th:u a wormn who had been dUgnoscd u,th complete pbcenta pac\'u could ~ ordcred to

liubnut to cacsarean ~ceUon. .\cconling to thc cvldencc. her condinon poscd :a soa g nsk of her own dC:lth

rod 9C)Q·u nsk of dnrh to the ferus to the :absence of sutg1cal Inter'\"ennon. Jusnce~ Hill rod .\larshall

;lpparendy decldecJ thc case on the baslS of ;a balancmg of compenng nghts: "\lo°e w~lgh~d the nght of th~

mother to pncnce her religlon :anu to refusc ~urgcry on hendf, ~g:urut hcr unborn chdd'~ nght to live. \,.~

found m favour of her duld'~ nght to lave" (Ibid at 460). JWbce Snuth, however, rd~"U1K on RJ/n..(h Fir.t.JlI.

PolMi ,\ltl/lDfJllI HtUfJ11'" " AltdmDIf 201 ,\ 2J 53 i (1964), urdered the C:lC5:1rC2n :§eCbon un the ba~ns uf the

stare's compelling mterest in preserving the bfe uf the ferw (Ibid ;at -li)t.) In;l call~ concemmg prcnat:lJ

drug abuse, [" rr Ft.JJnUfld A.sNIIIJ K J. 558 ='YS 2&.1 +F (1990). thr Court ~(:lred that: "thc unborn ctuld

posseu(csl a nght to gnl:lbOn undu~d by wrnngfu1lnl~' and the nght to be born WIth a sound body

.md body free from parenuJIy mtlictcd abwe and neglect" (Ibid :at 449),

H? PdJDIf" Bntish P"jIW"'] Adnsory Sima TnulttJ [l9r ) QB 2-6~ C, S [19801 QB 135.

I so The Canadsan Supreme Court has :also declined to ~ttnbute personhood to the ferus bascd on biolOgical

or mcraphyslc:a1 ugumcnts. holdmg dut "[alscnbmg personhood to a fctw in la\\." is a fundamentally

normanve: wk." T"",bhy , Ddlglt (1989) 62 OLR (4th) 634 (S.c.c.) ;ar 650. In R r ,\lofJt1'!4JiIr [19881 1

S.C.R 30, the Cmadlan Supreme Court acknuwledged mat the Sure could ;&$sert 1n Intcrest U1 potentW hfe,

~th()UKh the sUNrory rcgune proscnbmg aboman under con:nder:attun \\"2$ hdd by a ma,onty to "tolate

,eenon -; of the~CNrt"~,&~hl.r Jlta FrrtritJ",J.

I~I RM 11 If·oJJ.. 410 CS 113 (1972). 1ne Supremc Cuurt deelmed to gn'~ the: t~rus full legal persunaltty

~t2ung that, "the word "pcrson" as used U1 the Fourternth .\rnrndmrn~d~5 nm ancludc the: unborn" (at

(58). The Court did. howC'\'er. tind dut the statc's Intercst In the pmt~ctJon of teral life ~C:lme

"compelling" at Viability. After tlus pomt. the :ltate can lcgtnmatdy pmscnbe ~bomon except whe~ me

health or life of the mothcr IS ilt stakc (ibld;at IlM.-165).

152 Sec Chnsnan \'ltung who stata that: "the qucsnon for the courts. or more: appr()pn2td~·. the legulature.

IS whether advanccs In ob!itetncs shuuld now be retlectcd b~" ~c('K"tnun of Icg:al penonali~· m unborn

duldren. It seems far aSler to rccogntse the unborn U \\."2rr:lnnng protc:enon than to asen~ them actual

legal nghts wNch have the putennal to cuntllct 'Ao"lth thosc of the woman." He goes on to ny. ho\),·C'\·cr.

that "It may be: difficult ru cJcny that rhe unborn have mtele!ts \\.·tuch the la\\' ~h()u1d protect. ~pect:lll~·

where there 15 seenungly no JUSht"ic:atton fur rc:fusals uf consent to methc:aJ tre::atrnent" C. \Virnng. "Forced

Opcrauons on Pregnant \"omm: In rc S Enmmedu (191)4) :! Tort Law Joum:allCJ3 at .204.

UI Sec for aample. J. unow. '"'The Fetus as panent: Emergmg Rights as a Person?" (1983) q Amencan

Journal of Law and ~(cdiCU1e 1~ ~ote. 'lhc Few Panmt and the Unwtlling ~[other. .\ Srandard for

Judicial Intervcnnon'· (1983) 14 PaClfic Law Journal 1065, "",.\. Bowes & B. Se1ge5t:ad "Feral \"~nw

~latema1 RighL": ~{rdiC21 and Legal Penpecavrs'· (1981) 58 O~tetncs and Gyn~c()logy 209; wtueh, lfl
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sections, that the state has two maul interests that may justify interv'ention during

pregnancy to protect the ferus. These are me state's interest in protecting potential

life, and its interest in preventing children being born with abnormalities. lS4 Judicial

recognition of these interests, and how they might be weighed in the balance against

the rights of the pregnant woman against unwanted bodily interferences. most closely

resembles the approach taken by some couns in the United States. Interpreting Rot v

[Vadel
;; as authority for the proposition that the state's interest in protecting fetal life

becomes ~compelling' at the point of \-lability. a numbcr of couns ha,·c o\·crriddcn

maternal trcarment refusals and ordered caesarean sections to be performed. lSi. The

addiann to ugwng for disanct fcra! nghrs. also outline the sClte"s Interests In pwtccnng fecl1lifc. ~lichad

Flannety. who dtsc:usscs the ISsue of fcal nghrs m the context uf gc:stanonaJ subscmce :abuse. also relics on

feral nghrs md scate lntereslS In prmecnng the hC21rh of potennal life. supra notc 145.

I~ ~ltnng. supra note 152;u 11)8.

I)) 410 US 113 (19:2). Thc 1c:g:U reasomng ;adopted In R« r lr'w embraces the sClenafic concepruahzanon

of momer and ferull as ~epar:ue by ;usemng le.,n.nutc Statc Intcrests tn c:lch (a1thou~h these Intcrests

become compdlin~at different runes). The: L'rnteu States Supreme Cuurt held that the State has le~nmate

mteres(5 In both presef\"U1g the mother's he.uth and life :lnd Ul prorecnng thc porenrwny of humm life.

The: expliot (onstrucnon of these Interests as separate and disnncf. made It neccssary to dC\,tse a

fr.unework wtdun wtuch these ··wanct" Intercsts could be: ranun.alized In the: C"C11t that they came: Into

conflict wtth one .another. The Supreme: Cuurt did nut ha..'c to I(Xlk far fur such J framework. "Inc

tnmestcr system provlded a nauru! md nbrecnve basIS for dtssecnn~ the prcKOant womm's e:xpcnence

tnto categoncaJ zones of St.lte re5tr.unt or rcgu!aonn. By synchnlnlZUlR the Statc's le~ mtcrc:sts In

rq,rulanng pregnancy Wlrh 5clcnnfic c.xplananom. the Supreme Cuun duco\'ercd a compellinK ~'2m of

both U!ofQcaJ and blolOKlCa! rusnticanmu" for Irs conduslOns:

\'(lrh respect rn the Statc's Important ;lnd leKJrunarc lnrcrest tn thc health of the mother.

the "compcllinK" pmnt. m ltght uf prcscnt medical knowlcdKe. IS ;.It ;lppn)X1matdy thc cnd of the:

tint trunester. . h follo",., that. from md 1ftcr dllS P0lnt. a State mOlY re~te the abomon

procedure: to the extent th2t the: regu!anon rc:uunably relatcs ro the: prescn'anon and prntccnnn

of matema1 hc:alth... TIm means. on the uther hand. that. fur the penoo of prCKflancy pnor ro

dus "compelling" polnt. the Jttenmng physloan. lfl con5ulraoon \\1th tus panent. 15 tree to

dc::temune. o,a",thout rcgWaoon by the State. dut. In 1m medical rudKcmc:nr. the: panent's preb'1l;lncy

should be termmatc:d... \'lth respect to the State's unportmt le~nmate mterc::sr In potent121 hie.

the '·compelling" POint 15 3t \ubdJrr Th.ts IS so because the ferus then prcsW1Ubl~' ha... the:

capability of mcuungfuI bfe outSide rhe muther's womb, Stare re~n()n tIt fctal life after

\ubwt)· rhus has both 1(~c21 and biolOgical lusnticannns. If the State IS tnterestcd an pn}(ecnn~

few life. It may go so far as tu pro5cnbe abomon dunng that penod. except when It IS necc5Sa~'

to prcsclVe the life or hc:alrh of rhe: momer (Ibid at 162-(4).

156 See ItIItijb Fillh,,·PtIIIJ .\(,,,,,,rwI HaJPttJI" AJfJm,,, :!Ol ..\ ~ 53; (1964) \\'herc the Supn:me Coun of

~c:w Jenc:y ordered that the rrc-.umc:nr refusal of a Jehovah's \\'tn~s cuuld be o\'emddcn to sa\'e the liyes

of both the pregnant WOOWl and her ferus. Th15 case: did nut rd~' on Rot r If"ddt. bur dad nonetheless

conclude that ul\lle arc: sansficd that the unborn duld 15 c:nnded tu the bw's pmrccnun ... The more

difficult qucsbon 15 whether an adult nuy be compelled to subrmt to such mewcal proccdura whcn
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most recent decisions in the United States indicate an aversion to overriding

treatment refusals, although the framework of balancing 10teresrs has nor been

unequivocally rejected. 157

Child procccnon measures have been invoked in some Canadian provUlces 10 an

attempt to ensure that feruses acquirc proper prenatal care and. in one case. a

caesarean delivery.'5H Subsequently, however. Canadian couns have rejected the

necessary to :save tu.s life:. Here we thmk It 1S unnecessary to deade thoU quesoon lt1 brnad terms because

the wdiafe or rhe duld md the morher U'C :su mtert\\1J1ed and Insc:panble that at \l'oulu be: unpracncable to

dUnngwsh be:N:cen them wuh respect to sundry factual patterns wmch may dC\'dop. "Ibe bllxKi

tt2.nSfWllOns (including transfusions rmde necessary by the delivery) may be ;aurTUJU!tered If necessary tu

sa\"e her life or the: life ·.}f her chtld. ;as rhe phYSICWl In ch~ at the nmc: rna~' detenr.:ne" (Ibid at 538-3c))~

TIf r)" Jfalltt' of tht App6td/lDIf OfJilIItdlt41 Hruplldi 491 S Y S ~d 898 (1985) where the (oun held mat ahh()u~h

It had no power to mterfere ~,th a panent's nght to refu~e treatment In pur-suance of thelf reli..,'lous beliefs.

tlus was l'esmeted to Circumstances where thc panent's life ~":lS the ()n1~" life Involved. In the: case of J

pregnant woman. the statc's lfucrot If\ protecnng the life of ;an unborn thud ~~ suffiCient to nvemde the

women's Interest If\ me acrose of her rehgtous bchefs. In thu. the Cuun relled on RM r U"JJt as aUlh()n~"

for the pruposlUon that the statc's Ulterest In protecnng the life of the ferus became compelling at \,ability.

Although the fetus m dus case: was 18 weeks uld. and therefore. nor yer \,able. the Cuun snll held mat "the

:SUte has a tughly :ugmticant mterest 10 protccnng the life of;& nud-term fetus. " ..tuch uUlWctghs the panmc's

nght to refuse a blood tr.mstuslon on rellglOus grounds" (Ibid at t)OU)~ Ilf rr .\lJJyltll (.\ppcnded to III rr AC.)

573 .\ ~ 1259 (1')9() where the Court ordered ;& ~lw1im ,,'uman m protracted labour to undef}..'t) a

cacsan:an secoon tn urder to il\"cn the nsk of IIlfectlon to her fetus on the basJ5 that the state Iud ..

compelling Interest In the fetus after \"lability. But more recem authonncs indicate a change In dU5 trend.

l~:-ln IV /Ie 573 .\ 1d 11.35 (1990)... case concerrung a court·ordered caesarean secoon nn a dyUlg \\roman

In the 16m week of prCKllancy. the Dlstnct of Cnlumbla Cnun of .\ppeals held that the: rnal cnurt had erred

In babnang .\C·:s nKhts agaanst the statc's mtercst In pmtccnng potc:nral tife. Thc Court (on:udered that

the deCISIon of the pregnant woman If cumpetent. or the: deo51On rnched by :sub!oruted ludKCment If not

competent. should prC\-:u1 In "Vtrtuall~" all case,"' (lbld OIt 1249), It stated that "~le du not qwte forecluse:

the poSSIbility thar a contbcDng state mtcrest may be :sf) compcllinK that the p;&nent's \\'Uhes must ~,clJ. but

we ilnnoparc dur such cases will be cxcqlDonally rare md truJy exccponrW.. [\'1c need nor dCCJdc

whether. or In what orcumSl2nces. the state's Interests can C\'er prC\';ul uver the mtercsts of a pregnant

panent. \'(-~c c:rnphaslZe. ne\"enhc1ess. that It would be an extraordtnary case mdeed tn wtuch a cnurt nu~ht

aper be luso6cd 10 m'cmdtng the pancnt's wuhes md authonzln~ a maJor sUtglcal procedure such a~ ;&

caesarean secnen" (Ibid at IZ52). The Cnun dId not. however. :speclticaU~" approve or disapprove of the

hnldtng 10 III" .\ffJliyltll, FinaU~p. the .\ppeUate Coun of IlhnUls dechned [() o\"cmdc the woman's rc~al tnr

religtous reasons. to undergo a recommended cacsarean 5Ccnon haldmg Wt "a ,,'oman's competent chOIce

10 rcfusmg medical treatment as 1n\-aslVe as a caesarean sccoan dunng her pttKt\ancy must be: honored.

even 10 arcumstanccs where the chotee may be harmful to her (etus:' I. rr B.Jb, DIN cd:! ~E 2d 326 (l ()94).

I~ See IV Cb,lJn,ls Aid SDtUIJ of CiJy If &JJmUt IIIIIi T {198l 59 OR (:!d) Z04 (Pro,".Cr.) where the: Cuun

held that the fetus was In nced of protccoon and made It ;& ward of the court for three montiu. In Rt R

(1987) ') RFL (3d) 415 (prov.Ct). Da\"1S Prov.] fOU:ld that the Supcnntc:ndmt of Fmuly and Cluld Sc:n,ces

had power under the F~!J 4l1IJ ClNIJ S""," Ad S.B.C. 1980. c.11 to effcct the pre-birth apprehcnston of a
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applicability of child welfare legislation to fcruses in the absence of e.'Cpress stannory

intention. IS·) E.xpress starotory provisions regarding fcruses do e.x.ist in the Family

Services legislation of Ne\\' Brunswick and Yukon Territory. ~e\v Brunswick's Child

and FtUIIi& SmRal and Ftl/1/ity RtlatiOItJ' /1,1,IGO defines child to include unborn child.

:\ccordingly, an unborn child can be the subject of a supervisory order in

circumstances where neglect is shown, and this power has been e.xercised. Utl Section

134(1) of the \~ukon Territory's L7JilJrpn S #.:l,·1,'62 enables the Director of Children to

apply to the court for an order to require a pregnant \voman to receive counselling or

supervision in respect of alcohol use if the ferus is at serious risk of suffering fetal

alcohol syndrome. 1t,.1

A Negligent Pregnancy?

John Robertson indicates that prenatal screening is a maternal obligation m cases

where there is reason to believe that the fetus may be at risk. f-[c is not, however,

explicit about the responsibilities of women foUo\\ing a positive diagnosls. [n

fleshing out her general position on me maternal obligations that arise as a result of

the Hright" to be born healthy, ~(arget}· Shaw argues that:

Once a prc=gt13nt women has abandoned her nght [0 abort and has deCided to carry her

fetus [0 term9 she tncurs J ·condinonal prospecu\'e liability· for negligent Jcts toward her

fctus m thc proccss of bctng bom and (or rhe purposcs of c:nsunn~ ;I surgtc:L1 dcln'e~" 11us dc:ostnn \\';is

ovcnurned (In ;appeal. Sec m&' notc 159.

IW ~c tv &Jby R (1988) 15 RFL (3d) 215 (S.c.) rc"cnmK tv R (1987) l) R.FL (3c.l) ·US. Rt A (i. 1I/ttTJ) 1990

18 RFL (3d) 188 (F:am.Ct) and moS( rcecnd~' Iri.IU~( O,IJ Alia FtlI1fIh Jrm"r$ ,.. G (It)96) 138 DLR (4th
)

254 (C_\.) (appcaJ UJ Supreme Coun of Cmad:a hard on 1M June 1«J()~. declSlun reserved) re\'cnm~

Wi"lIIM a,1J &- EJIIIlIy Jtm,"t$" G (l«JCJ6) 138 DLR 138 (Q.B).

1M SNB. 1C)80 c. C·Z.I

161 .'lflltlYlJII-BfJllUWk·J!. (JlllUStn dllu Jallii tl dis Jnnas •.".1IIIIIIaRllJlns) "A.D. (P)f)O) lOt) ~BR (~ ]')2 <QB).
IAJ R.S.Y.1' 1986, e..11

t6\ Sec Jot " }~~II TtmlD",s DtndtJf"f FiIIIII!1 &lIIIi ChtIJ". J JnnaJ (1986), 5 B.CLR. (~ 16';' (Y.T.S.C.).

11us was an appeal from an earlier order gnnrcd pursuant to s134. .\lthough the poutt W2S moot, smee the

woman had complied WIth the order and gwen bmh to her duM, the Cuun quesnoncd rhe e()runtunonilh~'

of the sccnon. It hdd dut the sccnon clarly mfringcd the woman's nght to IJfe. liberty and sccunty of the

person gwtranteed by 5ecnon ~ of the~ CNmr 0/ Ri~htr .uta FmJiJIIIS. but dccl1nc:d to deCIde "'hether

It could be saved by scenon I of the Chaner sance the POint "'as noC r.mcd at tna!.
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fetus if it should be hom alive. These acts could be considered negligent fetal abuse

resulting in an injured child. :\ decision to carry a genetically defective fetus to term

would be an example. . .. ~1thholding of necessary prenatal carc. improper nulOtion,

e."ql0sure to mutagens and teratogens, or even e.'q)0sure to the mother's defective uterine

environment caused by her genotype ... could all result in an inJured infant who might

claim that his right to be born physically and mentally sound had been in\'adeduy"

.-\ccording to this posloon, therefore" a woman who chooses to connnue \\Tith a

pregnancy after the in utero diagnosis of a disease should be liable in negligence.

\Vere this to be accepted, both Sheila and ~[andy :\Ihvood may. by analogy, be liable

should their children be born disabled. English courts have so far refused to

recognise any right to be born healthy and sound in the conte.xt of granting a

generically impaired child a cause of acrion against a doctor who failed [0 diagnose its

condition in utero. [n the words of Stephenson LJ:

I am therefore compelled to hold that nother defendant was under any duty to the child

to gt\·e the ctuld's mother an opponurnty to tc:nmnatc thc child's life. That duty may be

owed to the mother. but it cannot be owed to the child. To unposc such a duty to\,,.ards

the: child would, m my opuuon. make a funhc:r lOroad on the: sancnty of human life

which would be contrary to public policy. It would mean regarding the: life of ;1

handiapped child as not only less valuable than the life of a normal child~ but so much

less valuable that 1t was nor worth preservtng. . . These: arc: the consequences of the

necessary baSIC assumpnon that a duId has J n~ht to be: born whole: ur not at all .....tltlS

Ruth I-Iubbard's concern IS that the focus on prenatal testing is likely to k~d [0 the

assumption that disability can be prevented. the corollary being that If a child is born

disabled then the parents must be at fault in some W3y:

.. as long as childbcanng 15 pnvanzcd as women's lOdi\1dual responslbility and as long as

beanng a disabled child 1S vlewed as personal fallure: for Wh1Ch parents (and c:speaally

mothers) feel shame and gwlt. pregnant women ue \"1ttUally forced to hall medical

advances that pronuse to lessen the soaal and fInanoaJ burden of beanng a disabled

IlW ~L Shaw. "The Porenual Plaintiff. Preconccpoon and Prenaw Tuns" In .\. ~Wun!ky & G..\nnas. cds.

c,lItfia tlIIJ t1M Ln. f1 (New York: Plenum. 1980) 225 at 218.

It» .\l(~,Erst:< Ht"bh A.lllhotil) (1982)2 WLR 890.
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child... The very availability of the ne\\· techniques... increases women's ISolation by

playing on our sense of individual responsibility [0 produce healthy children. 166

It seems mac mere is already significant pressure to Hchooseu abortion in

circumstances where children may be born with severe disabilities. Ruth ~Iacklin

considers mat Hit is hard to imagine mat most people \\Till choose to burden

themselves and sooeer 'With defective children \vhen other options are open to

them.H167 Aetcher & Evans report that whilst "the statistical incidence of positive

findings after prenatal diagnosis does not exceed ~O/O of all cases... most couples in

dus sltuanon choose abomon:· twt Robyn Rowland refers to a survey of consultant

obstetricians in England which indicated that 75°/0 of physicians insisted that \vomen

agree to abort an abnormal fetus before amniocentesis would be carried out. 1m

Ibis challenges us to consider the: conte.xt \\ithin which choices are made. Leslie

Hershey questions the assumptions mat may inform the decision to terminate a

previously wanted pregnancy after prenatal diagnosis. These include: children with

disabilities arc burdensome, the lives of disabled people arc "scarcely worth li\1ng", it

is an act of kindness to prevent the birth of a disabled child and women \vho produce

and mother disabled children are failures. She also argues that the language of

prenatal diagnOSIS reinforces this neganve stereo~lling. ··'rcnns like "feral deformity"

and udefcctiV'e ferus" are deeply stigmarising, carrying connotations of inadequacy and

shame."17U

:\ significant obstacle to the recognition of a ··righr" to be born healthy, then, is that

this presupposes some shared understanding of what we mean when \\tc use the tenns

"a good life" and "disability". Is a "good life" to be measured In terms of

166 R. Hubbard, "Pcnunal Courage [s Sot EnuuKf\" tn R. .\rdtrn, R. Klein & s. ~lindcn cds. TtJl·Tllht

Ifil,.".•• lr'haI FIIIM"Jot' .\lfJlhoI1otJJ? (London: P:lndo~ 1984) 3J1 ;af 350.

167 R. ~lacklin "'~(oral Issues m Human Gcnencs: Counseling or Conttnlr in R. ~Iunson. cd. [lflmY.tID,,;IIIJ

Rt/lI'1iD1I: Scu,," IJSMts IIIJI~Ethio (Califonua: \'(~adsw{)nhl 1992) 444 at 445.

16A J. Fletcher and ~L Ev:ut5 .IEduc! an ReproductIVe Genencs" (199~ 35 Chmc:l1 Obstcmcs md

Gynecology 763 :11 '769.

Itl) R. Rowland, LIn.!~mJ: Ir··/MMr JIIIi RJp~1J1Y T"It_J...(lIJ (Sydne~-: Pan ~(c.\Wbn,lC)92) ;at 116.

In. L. Hershey, "Choosmg Duabwry: ~lany \l'omcn .\S5umc They Shuuld .\bon ;I Dtsablcd Fetus. \X'hy?"

(1994) \'(1) ~ls ~IaKUUle 26.
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productivity, social worthiness, the capacity to love and be loved? Perhaps more

importantly, who will detennine the relevant standard to be adopted? SimilarlY9 it is

unlikely there is any dear universal standard for drawing the line beN/een disabilities

which will result in "a considerably worse than average life" and those which will not.

This is largely because the concept of disabilit)r has both factual and nonnative

dimensions. \~st for many, it might be clear that Tay-Sachs disease inflicts much

physical pain and suffering and9 on principle9 avoidance of this harm should override

interests in procreation or being bom~ a disability such as congenital blindness is not

comparable. Put simply, even though there may be general agreement about the

degree of suffering associated with certain generic diseases, there is clearly a "grey"

area where consensus about where to draw the line is unlikely to be reached.

These questions are not confronted in analyses like Ruth ~Iacklints who argue that the

critics of generic screening have noching to fear from eugenic slippery slopes because

parents are in control of the decision making process. .\ccorclingly, there is no

question of state coercion in the decisions of parents [0 connnue or termmate

pregnancies. Ruth Hubbard is cautious about this claim. In the conte:<t of societies

that devalue and discriminate against disabled people, she argues, eugenic legtslanon IS

nor necessary. HPhysicians and scientists need merely provide techniques mat make

individual women responsible for implementing society's prejudices, so to speak~ by

choice. 171 The point of her cririque is to dr:tw attention to the fact that reproductive

uchoicesn occur within particular conte."(ts mat may have the effect of limiting rather

chan e:<panding real choice. This concern is accentuated In ~Iandy .-\ll'W·oodts story

where we see her condemned for continuing with a high nsk pregnancy. Implicit in

this condemnation is her responsibility to the fcruses and her failure to discharge her

maternal responsibilities.

HIV and Motherhood

The interplay between screemng policies and reproductive choice is particularly

apposite in the case of women with HI\r. The risk of r[J\" transmission to the ferus

t:'I R. Hubbanl ·'Legal and Policy fmplianons of Rccent .\d,·:mCC5 In Prenatal Dl2KOoS1S and Feul

Thcnpy'· (1982) 7 Women"s Rlgtlls Law Reporter 208 at 232.
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during pregnancy172 and the benefits of prophylactic treatments for infants have

fuelled intense debate about prenatal testing for pregnant women and mandatory HP/

testing of newborns in the discourses oflaw,17J public health t74 and popular culture. li5

IT.! \~emcal or pennat.ll (momer-to-child) tnnsmuslon of HIY accounts for ilinosl SOUl) of pediarnc HIY

m{c:cnon. Srudies pnor w 1995 conductc:d In ~onh .\mc:nca and Europe documented [r,ln~mtSSlon rates

between 15 ;lnd 300'0. Some smilic:s h;wc dc:scnbcd an addioon2.1 14°'u nsk of u.ansnusslOn In brcasrfcu

chddren. Tr.uunusSlon r.atc:s arc: thought tu be affecte:d by maternal char.acn:nsncs such as au,':ancc:d

maternal HI\" dueasc: (indicated by mcreased \lr.l1 burden. htgher \-UaJ ones. altered unmune status.

parneubrly low CD4 count or duuca1.\ID~l :lOd serocon,'cnlon dunng pregnmcy; G. Oxtob~' "Ycmcally

.\cqwn:d HIY Inf~non In me Uruted Stues" 10 P. :\. Pizzo & C. ~l \"(rtlfcrt. cds., PtdiuJn~ AJDJ: Tk

LhaUt.~ (Jf HH ~ rllJtr:1lD1I III IIl!IJIIIJ. Q"ldnll .urJ AJokJallts. 2nd ed. (BaJomorc: \"rtlliams & \~r-tlluns. 1994) at

10-12 The diagnosIS of HIY mfecnon m nC\\'boms l! difficult bcc3we matc:nW ;tnnbodies ",-ill howe bcL"O

acqwrcd tt:lnSplaccntally. T1us mearu thar a poslove rcst In a newborn baby does nor defuun\"c:1~' establish

HI\'" mfccnon 10 the ciuld~ but ma~' wnpl)" mmc2te thc presence of marerna! ;mnbodics ro the \·tnlS.

Smute:s suggest that a HIY poslm"c rcsult Lf1 a cht.Id 15 months ur older ~ mure likc:ly to rc:tlc:ct thc chtJd's

r.ather than the mothcr's annbody status (Ibid).

,:-, See S. Sangree. "Cumrul ot Chlldbanng by HI\"-Po51m"C \"'omen: Some Responses ro Emergmg Lc~'ill

PoliCies" (1993) ~1 Buffalo Law RC\,cw 309~.I. \"(,'c:lS5 "Conttolling HIY·PosltlVe \~'omen's Procrcan\"c

Dcsooy (1992) :! CoruDruoonal UW Journal 643~ K. Boockvar. "Beyund SUr\"l\"2I: The Procrcaove RJghts

of Women WIth HI'"" (1994) 1~ Boston CoUcgc Thud \'('orld Journal t S. lsaacman '·.\rr \X'c Ourlav:mg

~[orhcrhood for HIY·lnfccrcd "'omen?" (1991)!2 Loyola L'nn"cnny Law Journal 4"9~ .\. Zuemblu &

K. Franke. "Woman In the :\lDS Epldenuc: .\ Portrait of l!nmet Secds" (tt)fJO) lJ Samt Lows Cm\'enl~'

Pubbc Law RC'1CW 519; "Prenatal/Sc:wbom HIV Tesang-.\ Report by the ,\SSOCl.1non ot the Bar of the

City of ~ew York" {P2pc:r mcluded to Conference: materub for seU10n "PrcROancy. Pm'20', md Prup()~e:d

~1anda[Ory HI\" TC'nng: \lbosc Rtghr [s (t••\nywa~"?". - .\ugust 1995, .\mencm Bu .\~soC13U()n .\nnual

Cunference 1995) (unpublished].

1~4 The foUoWtng IS a sclecu\"c list of medaco-scu:nnfie, etmeal and public health sources on rCSDnK prc~2nt

women: S. KUVtn. "~bndatory Tesnng Of .\11 Pregnant \~"omentt (p;aper pn:Knred m "PrCKJ121tc)", Pm.q..

md Proposed ~landarory HI\" Tesnng: \"bose RJ.~h[ Is It•.\nyur:ay?'" ....\u~sr 1'lfJ5•.\mcncan Bar

:\UOClaOon :\nnual Cunference 1995) [unpubbshedl~ D. ~(e:rccy. '·.\nrcnaral HI\" Tc:snnl{. The: Cue For

L'lUVersal Voluntary Samed Tesnng" (1993) 5 .\lOS Cue 131~ \"(~orkmg Group un HI\" Tesnn~ of

Pregnant \l~omc:n 2nd Chtldrrn. "HI\~ Infcenon. Pregnant \l'om~ md ~C'I.·b()ms: .-\ Puliq' Propo5aJ for

[nfunnaDon ;and TesMg" (11)90) 264 J..-\.~L\. 1416~ B. Stembeck & R. ~lcCbmr()ck. "\'(nen IS Bmh

Cnfm (Q the CluJd?" (1994) Hastulg5 Cc:ntn: Repurt 15; J. ~(C2do,,"'5. J. (,,[;llan. L Sherr. Y. Stone, .and B.

Gazzard. '1"esnn~ for H[\, In the: _\nrenaul Cluue: The \"a~"5 uf ~ liduwcs" (1 f}f):!) 4 .\IDS Care: 15-; C.

Da"dson. F. Holland. ~l. Sewell. C. Hudson & C. Pcdtham "Scn:en1nK for HI\" [nfecnon In Prq,'l1ancy"

(1993) 5 .\IDS Care 135~ I. Chrysne, L Zander•.\.Tilzcy•.-\. \,(·olfe•.\. Kcnne:~' & J B;m;ln-a!a "15 JH\~

resang m .\ntmaw Climes 'W'nrthwhde? Can \'t"c .\fford It? (1995) ...\IDS Can: 135;\', Bhushan & L

Cushman. "Pacd1atnc ,\IDS: Selected .\roNdes ilnd Beha"oun uf P;ae:duuncW1S In Sew York Ctty

Hospaoott (1995) 5 .\IDS Care 27; G. ~(acquart-Moulin. D. Hamon. P..\uqwcr & C. ~lanud .. '·\"emca)

Transnusslon of HrV-.\ Rediscusslon of Tcsnng" (1995) -; .\IOS Care: 65:~ and unporwuly. Prdtamc

.\IOS Clliucal TnaJs Group Protocol 076 Smdy Group. ··Redueoun of ~btcmaJ·[nf.antTranSrtWl510n of

Human Immunodefioc:ncy \Pirus T~'Pc 1 WIth Zido\"UWnc Tmrmcnr" (!CJ"4) 331 Thc ~cw EnKbnd

Journal of ~(c:dicille 1173 (hmt~itr 076 PtDl«o4~ R. Bayer ··Ethtcal ChalIenges P()~ed B~" Zado\"Udmc

Treatment to Reduce \'erueal Tr.uumwlon of HI\'" (1994) 331 The ~e:w England Journal of ~(edianc:
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These discourses ralse similar issues to those raised by discussions about generic

screening. They also, either expressly or impliedly, raise questions about whether

HI\' positive women should become pregnant, whether they should remain pregnant

and, if so, how their pregnancies should be managed.

The recognloon of paediatric .-\10S has had the effect of increasing the focus on

women with HI\r.l7f» Lorraine Sherr suggests that "despite me fact that childbinh is

only one of a number of life roles for \\romen, it may well be that long-awaited

attention is now being focused on women not so much in their O\vn right, but more

as the mothers of potentially infected infants".t77 This focus on pregnant women has

intensified as a result of the findings of a US study in 1994. t1K Protocol 076, as it is

referred to in the literature, found that the administration of zido\'udine (:\Z1) [0

mildly symptomatic HIV positive pregnant women during pregnancy and birthing,

and [0 the newborn for six weeks after birth, reduced me risk of transmission to the

ferus by approximately two thirds (from 25.5°/0 [0 8.30/o).I"jf)

The long-term side effects of :\ZT on the pregnant woman or the infant are not yet

known. lHO [t is knO\\-rt that an asymptomatic HIV positive woman \\tho takes :\ZT

llli~ ~l Rogen & H. Jaffe. "Reducmg [he IWk of ~1;arc:nuJ·lnf:lfu Tr.msrn15smn of HIV- .\ Door IS

Opene:d" (1994) 331 The ~e:w England Juurnal of ~(cc.hcme 1222-

C'~ .\ sampling mdudcs: J. Seigel. "CS Expe:rt: .\11 Pregnant \~'()mcnShould HOl\"C .\IDS Test'" TN jmuillt",

Posl (22 June: 1994) 1~ J. Setgd-lrzkO\"tch "Expert. Tcst Pregnant \,(romc:n for HI'''' TIw ]mullinlt POll (lC)

July 19C)5)~ Commentary. "Prc:naw AInS Tcst \"·m Help Sa\Oc Lavcs" Chl~f/J JIIII-TiJltts (9 July 19()5) 3-~ J.
Sch,*'UtZ. ".\CDS Te:snng Ul'KCd lit .\U Prc:gnancu:s: DruK 'BrcakthrnuKh' Prompted Policy Sluff"

lf~m.!ID" PDfl r July 1995) I; E. G(xKiman. "~urmnng a Sew \'lc\\" on Prcn:ltal .\IDS TesnnJ( &U1DII

S,,"-'ry e.« (16 July 1995) 1.

lUi L Sherr, "PrcKf\ancy and Pacdumcs" (1990) 1.\fDS C.ue 403.

1:7 Ibid. She notcs that of the: papers In thc categury of "prCK"ancy .1Oci pacdL1rncs" ,It the Intemanonal

AIDS Conferencc 1I1 1990. J08 papers wen: on chddrcn comparcd to 83 papers on ~·omen.

I~' 076 PTVltk"Dl. supra norc 174.

I:") The ZJdo\"udine rcgunen U3cd In the Protocol seems fmlr "J.,'Orous and the lIttake of me Jru~

consldcr.able. The: pregnant womcn were reqUlred to take: l00mg orally tive tImes a da~' unnJ me onset of

I2bour; 2 mg per luIogmn (2mg/kg) of bodr woght adrrunt5tcrcd mn.l\"enousl~· o\·cr a one: hour pc:nod

men 1 mg/kg per hour uno! btrth. The newborn chUd rccCI\"cd 2mg/kg orallr t"\'c~' 6 hours for 6 weclu~

Ibad at 1173.

110 11us has caused Ronald Bayer to qucry: "~lany qucsnons rcm:un un:msu·ered. '\(ost cnneaDy. \\'l11 the

..dmuusrnnon of ztdovudine to pregnant womcn and theU' newborns P()~ ;l nsk to mc "0 to 80 percent ot
children who, though born to mfceted women. would not thcmscl\·cs ha"c been mfc:ctcd?" Bayer supa
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during pregnancy will probably not receive any benefit from the .\ZT~ apart from the

increased chance of reducing the risk of transmission to her ferus. Of course~ a

number of women might be desirous of using the drug for that purpose alone. In the

longer term, the risk that early use of .-\ZT might reduce its effectiveness in

prolonging the mother's life when she does require it~ has not yet been ascertained. un

.\ number of women might also consider mat to be a rele\"ant consideration in

making a choice about using :\ZT during pregnancy.

The U.S. Public Health Ser\llc~ responded to Protocol 076 by publishing

recommendations for HIV' counselling and testing for pregnant women ('~CDC

guidelines'). Despite mounting pressure [0 institute mandatory testing, the

recommendations do not support mandatory tesring for pregnant \\·omen. 1H:! Rathert

they recommend that ill pregnant women be counselled about the modes of HI\"

transmission, the risk of tIl'" transmission to the ferus, and the treatments available

to reduce the risk of rransnussion to the ferus. IM ' It is funhcr recommended thatt after

such counselling, all pregnant women 1M be encouraged to test for 1-1I\. on a voluntary

narc 174 ;lr 1214~ and fur a guod shon summary of the: concerns ;abour the tindm~ of Prowcol 0-6. sec \~.

Semertltt. "\~'omen Cnder .\mlck: If's Ttme For.\cnnn ~()",." (ll)C)5) ~[;arch, BCln~ .\bve:, -to

lAl Ronald Ba~'er asks '·Is there IDme nsk that the: Ul5C of ztdu\"udtnc dunnK prcJ..'tlancy ",-ill dmunuh rhe

effecm·enc:ss of rhe: dN~ when the women's oum duucal cuurse: would su~r the .ad\"1Sabiliry u(

;lnttretrO\"l.n1 ttearmenr?tt [otmll: ··Zido\-udme for ~I()ther. Fetus and ChJ..ld: Hope: or PeJlson," (I C)Cl4) 344

Lancer 207-109) supra nutc 1-4 iU 1214.

'IZ ~[andatory tesanK would mean rhar women could be: tested for HIV "'1rhuut rhelr (onscnr.

til "HIY counsc:hnK and resnng for women of duJd bc:anng Jgc offer lI11purtUlt pre\"ennon ()ppnnumne~

for barh umnfecred and mfected wnmen ;and thelt lnfanrs. HI'" cnunseling 15 Intended to a) JlSS15r ","omen

m assc:ssmg thclr current or future: rISk of HI\" U\fecnon~ b) uunate or rctnforcc HIY nsk rcducnon

bcha"or. and c) allow for refem! to othcr HIY pra'cnnon sen,c~ (e~. treatment tc)r ~ub5tance ;abuse: ;and

other 5CXU21l~' r:r.msmarted dasascs) when apprnpnarc. Fur mfected women. knuwlcdRC of their mfecnon

:5t:lfUS pro\'1des npponunmes to a) obtam early r.I12K"0SI! ;and ttC2tment fnr mc:nucl\'C:s and thcll' Uliant!. b)

make mformed reproducnve de:C1SlCJns, and c) usc: methods to reduce the: ruk: for pennatal trar1Sm.lSSlon • d)

receIVe mformanon to prevent tnnsr1U5ston to others. and c) obt21tl rcferraJ fur psychnloK\c:al and SOClal

SCtv1ce:s needed.'· '·US Public Hc:aJth Sc.rvlce Rccommcndatluru for Human fmmunodct1cJency '"tNS

Counseling and Voluntary Tcsnng for Pregnant W·omcn'· (lClf)5) 4..J ~(()rtaluy and ~lorbldJ[Y \~·c:ekl~· Report

RR-i, I at 3.

I'" .-\s oppoRCd wornen from !ugh-nslt groups. In rhe Umted SDtes "Blacks and HlSpamc! have been

dtspmporDonau:ly affected by the HIY cpldenuc. In 19f)3. HIV tnfccDun was the lcadtn~ ClU5C of death

among black women 25-44 ran of age ;lnd thc thud leac.lin~ ClU3C of death ;unonR Ihspamc women m rlus

age group. In 1991. Hf\" mfccnon was second lcadinK cause of darh ;unnng black ,htIdren 1...J years uf
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basis. Women who test positive and who continue with their pregnancies should then

be invited to take :\ZT to reduce the risk of transmission to the fetus. IKS .\1though

the CDC guidelines are carefully couched in terms that appear to respect the decision

making capacities of pregnant women, some concerns have been raised about the

CDC guidelines. \Valt Senterfitt claims that mandatory counselling is Hthe first step

on a slippery slope of coercion."tK6

Containment ofHIV+ Pregnant Women

The question that immediately presents itself after the testing has been done, is how

this knowledge will be used. \"(t'ill it be used to coerce women into satisfying medical

or social imperatives in the management or termination of their pregnancic:s? \Vill it

be used to punish women who do not act in accordance \\ith socially or medically

approved behavior? These are large questions, and I do not propose to provide a

detailed exposition of the ,,"arious policy debates and la\v reform proposals that have

surfaced in response to the perceived problem of HIV in pregnancy. In this section I

will simply sketch some of the discussions as they rclate to the availability of choice in

medical decision-making for HI\" pregnant women. These arc relevant to the

reporting of Sheila's case because they give a sense for how medical knowledge can

create normative e.'<pectarions about how HIY positive \\"om~~ should beha\·c.

.\ccording to the CDC guidelines, the pregnant \\"oman with f-II\" may eliminate the

risk of fetal infection by terminating the pregnancy, or she may reduce the risk by

delivering by caesarean section, taking .-\ZT throughout pregnancy and by refraining

from breasrfeeding. In the conte.'(( of a k-ngrhy history of cocrave intcn·cnrion into

women's reproductive decision-makingt
1K7 c:ach of thcse options raise concerns about

Age m New Jeney. ~las5achusctts.New Yurko and Ronda ilnd :&mont( HispaniC chudren In dus age group In

~cw York (CDC unpublished dat;&)" Ibid at 2-3.

liS '"The PHS recommcndanons for ZD\~ [.\ZT) thcrapy cmphaslSc that HIV mfc:ctcd womcn should be

ll1fonncd of both bencfirs and porcnnal nslts when malun~ ueclSlOns tn rccewe ~uch therapy. DlSCUSslons

of trcanncnt opoons should be nnn·cocrclVe-rhc ftnod deCISion to accept of reJect ZD\" ther.apy 15 the

raponslbility of me woman." Ibad at 4.

116 Scntc:rfitt, supra note t80 ;It 5.

111 Sangree. supra note 173.1t 335. and Ba~·er. supra note 1-4 at 1224.
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coercion or punishment (either criminal or civil) of HI" positive women for failing to

conform to any of the recommended treatments for the benefit of the ferus. IlUI

:\ number of academic legal commentators have discussed the potential application of

criminal HI\" transmission staNtes and the e."(cension of child abuse/neglect statutes

to perinatal e.xposure to, or transmission of, HIV.IKt} These would have the effect of

punishing women who continue with pregnancies knowing their HI\" starus.

Elisabeth \"an \"iliet, in the context of the Canadian case R u Sumlllfr,"j(J speculates

that:

Once the baby has been Lorn alive and HIY poslDve... the woman could be charged for

acts chat occurred during her pregnancy. Such tndictment would be e:speaally likely 1Il

the case: where: the lOdicted bcha\'lor IS the refusal either of a caesarean secnon or the:

admmlStr:lDOn of :\ZT.. I'H

There are, as yet, no la'J/s that specifically aim to punish I-IIV positive woml.~ for

continuing with their pregnancies in Canada. I-!owcver, the e.xtension of drug supply

starutes to pregnant women and their newly born children in the Unttcd States, has

caused some writers to e.xpress concern about ambiguities in the I-lIV crinunal

transmission statutes. I'):! If e.xtended to co\~cr perinatal I--IIY transnussion, they \\touJd

dearly have the effect of dissuading f-II'· posuive pregnant \,,"omen from continwng

with their pregnancies or, alternatively, constraining their choices in rdation to

treatment to reduce transmission. [t is wonh noting, however. that the abSc.as1cc of

such enacted laws does not necessarily preclude these outcomes. The manner 1n

which HI'· positive mothers or potential mothers are discussed by policy makers and

treated by health professionals and the general community ma~~ achieve similar results.

Both Susan Sangree and Jennifer Terry pro\,de repons of f-1I\" positive \vomen being

1.. Sangrcc.lbld at 342·343; and J. Tcny. supr.a notc 140 at 29.

1" See gencrally. lsaacnun. Sangrec. & Bo()ck"ar. rupn notc 1~3.

1'.11) (1989) 69 :\Ibcm Law Reports (2d) 303 (C~\.) wmch held mat kno\\.,nKl~· cxp(llun~ a person to thc nsk

of conttacnng ..\IDS was pWU!hable by a substannal pcnod of unpn.snnmrot.

m E. \~an \·ilie~ "Law. ~[cdicme. HIY and '\(~umcn: Cunsrrucnnns of Gwh and Innoccncc·· (llJrU) t

Healrh Law Journal 191 arl02-

1'1l Elisabeth \~an Vilicr docs rhu an rhe Cmadlan context (lbuJ). and [sucman. SanJ(f~c. & BO(.K:k\";u.

discuss these lS5Ues an [he Ururcd Slares cuntext. sec supra note 173.
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coerced in prenatal clinics into terminations 0[, in some cases, sterilizations. Jennifer

Terry, for e.~ample, reports the story of a pregnant Latino woman seeking

gynaecological care at a health clinic in :\rizona. First, she was tested for HIY'

without her consent. SeconcL when her test returned positive, the clinic gave her two

options-she could hav'e an abortion at her o\vn expense, or she could agree to a

sterilization which would be paid for by the state. l -n

In the arena of public health policy, Sanford Kuvin, \"icc Chairperson of the United

States National Foundation for Infectious Diseases (US), urges that:

If mothers know thett HIV status, nor only could many of these infecoons m thelf

newborns be: aVOIded, but these same women could receive medical care for themseh'es

and reduce the nsk of transnusslon of the VtnlS co chelf future sexual partner or partners

. . . the cntical begmmng pomt and the reason for focusmg on the pregnant woman IS

that there: IS :50 much thac we can do to protect the unborn chud . . . ~(edica1 IOglc . .

appears not to have been taught or tmplemented Ul str:ltegtes for dealing Wlm HI\" in

regard to prc\'conng thousands of children from Jymg nccdlessl~' of :\lOS by the sunple:

public health measure: of mandatory HI" tcsong for ill pregnant womcn.I·~

It is important to look behind the rhetoric and question the claim thar the '~simplc

public health measure of mandatory testing for all pregnant womcn H can reduce

perinatal transmission. It is mat which comes after the posiriye test result that mayor

may not reduce transmission. The focus on mandatory screening of pregnant womc:n

for HI\", it seems, is not simply about pro\;ding women with information about their

f-£IV staNS. There seems to be an c:<pecrarion that thc cxtracnon of that information

from their pregnant bodies ",ill precipitate certain beha\;oural modificarions-eithcr

abortion/'s or failing mat, medicall}1' indicated treatments for the benefic of the ferus.

1'1\ J. Terry. supra nore 140 at 29.

I'M Ku~"Ul. supra notc 17 4. oat 6-7.

I'~ BcardseU's discuSSIon of HlV tc,nng In the context of pregnant ",·omen u1I.:ludC3 references (0 cleven

~tudic5 that defined HI\" prevc:nnon m terms of scnlp05lm'c prcgnant women decnng to abon. Bc:anbcU

notes that "this detUuaon of ptc\'cnnon 1$ somewhat \£.Iuc:-bdcn and perhaps reflects the prcssurc un

~c:roposlDvc women to femurule In order not to mfe:ct the fcNS. despite: more recent C',dc:ncc fnlm the

European Cnlbboraovc Srudy (1991) of Ii 13°'0 pcnnat21 tr.ansnusslun ratc (In women who U'cn: maml~·

as}'mpromanc)."' S. BcardscU. ''Should Wlder HI\" Tcsnng be cncOut2Kcd un the ~r()unds of HI\~

prcvcnnonr (1994) 6 .\IDS Care 5 at 9.
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The mounting empirical evidence which suggests that knowledge of HI\I' status does

nor significantly affect women's decisions about tenninaring their pregnancies,llJ6 may

also signal an increasing emphasis on treatment decision-making.

[I. Constructions of Doctor and Mother as Responsible Agents

At 27t Sheila was happily married [0 .-\lan. Together they had decided to stan a

family. \Vhen fertility problems later became evident" Sheila turned to the fertility

rreaanent program at her local hospital for ad",ce. 'Lberc she was told that her

fallopian tubes were blocked and that I\"F treatmcot would be required to facilitate

concepcion. But there was another problem. Routine screening had revealed that

Sheila was ~II\" posiri,"c. 11J7 Sheila's resolve to have a child became ne~vs\vonhywhen

Lord Raben Winston, the director of Britain's largest I\rp clinic, agreed to admit her

to the I\I'F program at rlammersmith hospital.1'JK

I'~ (n reianun ro ;I 19H9 study on HI" Slaws md re:rm.manon. Dlx>Jey \X'oM ""nre:s (tu,r "\X'(}men'~ fedm~

about me \"aJuc of pn:~cy ""crc explored by J ~[onrcti()re ~(cdtaJ Centre :irud\' unonK hl~h·ruk

nunonty women In mcwdnnc treatment pn~m!. ~lu!t of thcse women did nor consider thc" l II\'

~tl~ cruaal when con51dcnng whether ro cononue .& pf'CKlliincy. bur ba'cd rheu consldenuun on (he

dcslr.1bwt)' of h.l\"UtR a duld, dependtng on whether they saw pregnancy .l:' .a P051DVC cxpc:ncnce:. The

rc:sc:uchers found dur. uver a [wu yar pc:nnd. (he scrnptJ'IO"C and sc:nmcgao\'C: women made sumbr

dccwuos abour connnwng thar pregnanCIes, but thc sc:roposlo\'CS had a stiRhdy lugher r.lre: of .1bornnn

50 per cent venus ~ pef cenr among the seronegaID·es.'· D. \'(·onh. "Sexual DeC1SI()n·~Wun~ Jnd 6\IDS:

\l'h~' Cundom Promonon .\mong Vulncr.able \('omen 15 £.1kclr ru Fad" (198CJ) 10 Smdte, 10 F:muJy

Pbnmng 297 ilt 303 (ormg Selwyn cr aI. "KnowlcdKC of HI\" mnbc.~~· starw and Jr:clSlOOS to connnue of

rernunate pregnancy among 1Otravcnous dNK-uscn" (1(89) 261 J6\~L-\ J56)~ Sec .tIso Zarembka .and

Frankc. supn nnrc 1"3 ;u 514. and S. Bc:lrdsc:ll supra n()(e (1)5 ;at 5 "..hu report rhar serustltus JJd nul

;affect tc:rt1Ull2oon declSl()ns m cleven srudies anaJrzed. But sec Y. Obadaa, D. Rey. J-P. ~[ua". C. Pr.adler.

E. Couruncr. Y. Brossard & J. Bruner, "Hn' Scrce:mnK m Suuth-Eastern Francc: Dlfference5 10

Sc:roprC"alcncc: and ScrcC1Ul1g Poliocs br Prcgnanq' Ourcomc" (1994) 6 .\IDS Can: .29 who found rhar

scroprc:valancc r.ates were: tugher among womcn scc:lung (ertnuunOlU dun ",'omen ""hn .:onnnu.:d 'nth

thetr prcgnanacs.

1')1 Rw WInSton. '·Fc:m1iry••\IDS and Prqudicc . Opwonu Tht Tu"u (14 ~by 1(96) 'l\-alJablc 10 Lcxts ltbnry

ThlL'lE. Thc u rounnc" (CSDnK for HIY U1 a pttll2r.U cltnJc Itsclf r.u.scs .. plethor:a ol quesnc.ms: "''':1S Shew

told thar the blood sample taken from her would be tested fur HI\7 ~.as she cuunsc:lcd a5 to the

unpbcaoons of the rest pnor to md after rhe: result was knU\\"11? \'t.;as her consent to thc te:~n free md

mformed?

1.,1 S. Quinn. ··Fc:mbry Treatment For Hn" W"oman Sparks CunrnJ\'crsy" TNC~ (13 ~lay IrJI)6) 1.
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Doctors as Procreative Agents

One remarkable aspect of the story was the doctor's decision to allow I\l"F in this

case.tc)f) The effect, however, of focusing on the doctor's role in the story was to

further alienate Sheila from her potential pregnancy.

In an article entitled ~~The ~Ian Who ~Iakes Babies"t Professor \~'inston is credited

with "feel[mgJ passionately about human life, and as head of the feniliry unit at the

Hammersmith Ho~piral in London, ha~ made it hi~ purpose to ,'T't'd/~ more of it" (my

emphasis).3.1lJ I do not deny that the crearing doctor in an I\"F case does playa

significant role in facilitating conception, but the interesting aspect of Sheila's case is

that the doctor's creative role is so enlarged that Sheila is nor only obscured as an

active participant, but the doctor is also attributed with responsibility for the

pregnancy. This point is emphasised in the following passage where the correcrness

of Sheila receiving I\'F rrearment is debated in tcrms of what other doctors would

have done in the circumstances:

Doctors 10 the field. for e.xarnple. disagree strongly about the \\"lsdom of treanog an

HIY-lflfccted woman and about the life chanccs of 30\· child born to an HI\·-lflfcctcd

mother. Last week I approached doctors at four centres and asked If they would ha\'c

pro\~dcd the treatment. 35 Lord \"rinstoo did. Three centres satd that they "..auld

dcfinitdy not treat such it casc. and staff at the fourth satd only that they would havc

considered it. :\nd none of thc four had knowmgly treatcd such a case In the past.

Simon FisheL somatic director of the ~otnngham Umvcrsuy Research and Treatment

Unit lfl Reproducuon. satd: "\'('C \\'ou1d rum down such a case. Given that there lS :I

chance that thc chud mtght catch HIY. I could not be party to that child's dcnuse... "~Jl

I'JI') Th~ pubbc pror~'t ova lh~ dcewon to [far Shc:da mtght be :'Icc:n as a luss of fanh U1 the ;lbw~· of

doctors to usc tius "powcr" responsibly. On rlus ;lnaJ~'S15. subsequCfit calb to broaden doctors

accountlhiliry-by msunng th.u cthlcS comnurtces be consultcd or that the public mtcrcsr be takcn mro

accounr-wcre nut so much a cha1lcn~ to thc pr:acncc: nsclf. but r:uher 111 ;utcrnpt to ensure that doctors

will only make the "nght" deCISion,

3IJ IbiJ.

3)1 Fctriman. quotulg Dr FiShel.. 'The Gift of Lafc" Tk Illdt;HtIlitlfJ "" JIlIId.r, (19 ~lay 19(6) 17.
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The focus on the responsibility of doctors could be part of a broader phenomenon

that Roxanne ~Iytikiuk describes as the scientific effort to appropriate procrearion.1U1

In mis respect she claims that:

[f birthing can be mastered, [he: shame of rdaoonality and dependence can be: overcome.

:\11 is as it should be . man makes himsclf, reason vanquishes embodiment. Dissecte:d~

anal}'Zed and replicatcd, woman-nature bccomes a passive object~ a bundle of inert

fragments brought to life only through the incen'ention of reason.:I1l

The ~ff~ct uf the: \'anuus rcprc:sc:ntaouns abuut providing I\"F trt:"Jcrn~[ is (u

construct the issue9 in large measure, as the failure of a doctor to act according [0 the

e.~pec[arions of the profession or the community. The arrack seems [0 be that reason

did not prevail't and the doctor-scientist made an inad\risable decision in relarion [0

the suitability of the raw material-namely Sheila. On [his basis, the intended

pregnancy can be seen as an o\"'ersteppmg of the procreanv'c mark, hence the

attriburion of personal responsibility to the treating doctor:

These doctors arc archnccts of ;a blZarre society where. out of the paot.-nt's selfishness

and the doctorJs collUSion, we create delibcrately disadvantaged duldrcn. \'\ben chiS

child's mother dies, thc doctor should get [he bill for the child's upbnngtng..Jw

The spectre of responsibility incvitablr raises the question of accountability. This

raises another interesting aspect of the story. Because the doctor is represented as the

person responsible for the pregnancy, then it is the doctor who becomes the site at

which additional controls are required to c.~sure that the sociaUy sanctioned outcome

is presen·ed in every case:

Should a lone: doctor have the right to Jeadc who should get treatment and who should

be denied it? And when he IS consldcnng hIS deaslon. shouJd he follow ius own

conscience: or should he try to rctlcet society's \'CWs as a whole? Should doctors be

forced to take all contenuous questions to thelf hospital ethiCS cornrmttee and be made

JJ2 R. Mykiri~ ,oFagmcnnng The Bodr" (1994) 1 .\usmliiln Fcrnuusr Law Jnurnal 63 at 8f).

311 Ibid at 88.

lINF~ quonng Dr .\dnan Rogers. Dircctor uf the Con:scn"2m'c Fanuly [nsnwtc. 5upn notc :!O I.
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to abide by their decisions? .. :\ll we can hope is that doctors will share their decision

making more widely in the furure • \'rich coUeagues, ethics committees and the public.

With greater public debate. their deasions might appear less capricious.:115

Significantly, ir is nor suggested that doctors should not decide who may become a

macher, or, that doctors are not responsible for a pregnancy even when they do

facilitate conception. Rather, a far more modest claim is being made. The claim is

that doctors should be discouraged from exercising their procreative powers in ~·ays

that do not accord wich reason. The suggestion is that this might be achieved by

ensuring that doctors are made: answerable to ethics committees.

·Ine construction of the doctor as the procreative agent or architect has a number of

implications. ~lost importantly, it diminishes the role, aspiranons and participation of

Sheila. This diminution of Sheila's agency is also undet'\vritten by the repeated

references to her being treated \\ith :\ZT, undergoing caesarean section and

refraining from breast-feeding.3111 \X'e have no direct knowledge of how Sheila

actually felt about these v'anous invasions of her body. Perhaps it \vas assumed that

she would, like J good mother, comply \\o"ith these measures. Despite somatic

conjecrure about almost every other aspect of the story, there was complete silence on

me question of how these procedures would affect Sheila. It is noteworthy that these

treatments were cast in terms of Sheila '~doing everything righr". lbe implicaoon

seems to be that should Sheila decline to accept any or all of the treattnentst she

would be doing something ·~wrong". In this way the standard for good maternal

behaviour in the circumstances is established b~· reference to disputed SCientific fact.

and without any reference to Sheila herself.

Bad Mothers Make Good Scapegoats

:\t the time her story broke, ~Iandy :\llwood was :1 31 year old British woman. She

suffered from polycystic ovarian syndrome. a genetic condition that is associated \vim

infertility, and on that basis had received fertility treatment under medical supervision.

J~ Fcmman. [bid.
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Following this treatment, she conceived eight fetuses. .:\s a result, she was described

as a "hormonal horror story, nature's nightmare, a pregnant catastfophe".:'1I7 The

catastrophic nature of her sintation did no~ however, stem from the fact that doctors

prescribed her inappropriate doses of fertility drugs which facilitated her multiple

pregnancy. The catastrophe was attributed to her decision to ignore doctors ad\;ce to

abort some of the feruses and to "let nature take its course".3)K ~fandy could not

reconcile herself to selectively terminating the fetuses she was carrying.

.:\lthough ~[andy .\llwood's multiple conception followed fertility tre:l£menr under

medical supervision, the question of her doctor's responsibility \vas never raised. On

the contrary, the multiple conception was cast as ~[andy .-\llwood's responsibility.

This was so because she either lied to her Jocror about being infertile3'" or she

wilfully disregarded her doctor's advice not to have unprotected intercourse when she

was hyper-ovulating in response to fertility drugs. There is almost complete silence

on the question of whether she hyper-ovulated because her doctor had

o\·erprescribed the drugs or kept her on the treatment for too long.~1U This is

interesting because it dovetails \vim orner mdicia of h~r unsuitability to mother. The

images of ~[andy :\llwood as a liar and manipulator distanced her from the Ideal of

the good mother. The circumstances surrounding her conceiving simultaneously

explained and compounded the uirresponsibility" of her actions and continned her

ultimate responsibility for the undesirable outcome:

31f1 Sec: Qwnn. lIupn nme: 198~ ",O-lnston. supr.a note I(J:~ ~1. .\dlcr. "Ethlc, o( Femhty Tre:umcnr for People:

~,rh HI'''' TN Timts (18 ~uy 19(6) il\'albble 1f1 Lcx1s bbn~·l~'L~E..& Fc:mmOln. supn nntc ZOI.

311 ~f.Glbs(]n. uFernle Ground for ~futake'" TN DIIIIy r,..("tIfJ" (14 .\ugusr 19(6) 10.

3M B. Loudon, "111 Keep .\11 ~I~· S Bablcs ~ Pregnant ~(um Detics Doctors" Tht DJ/It Ttll.("I/Jh (11 .\u~t

1996) I, quoang Mandy .\Uwnod: "I'm delinowly happy. ["'~t naNre to cUte us cnurse,"

m '"The pm'ate climc WNch treated ~landy ..\IN,·ood yesterday adnutted that the consultant who dealt "'1th

her could have becn deceIVed. G~'I12cc()logut ~lanlar Obhr.u SilW ~1s .\llwood at the: Pnory H05plW U1

Bll1lUJ1gharn. CoUague, Ruben Sawers, asked If ~lr Obhr.u mJKhr ha"e been hood\\'1nked by her and her

panner, Paul Hudson, n:plaed: '·Yes. ilbsolutdr...... E. Spr.ll,\-son, "GambhnK Her Bables' r..n·es .\u-..~,,, TN

D.!J T,jyapb (t4 .\ugust t()C)6) 18.

:IQ Professor Ruga Pcpenll of rhe Roya! Wnmen's Hospital and chour uf the Department of Obsrcmcs ilnd

Gynaecology, Umvenuy of ~{clboume.scated thar m hu upmlon: '''They prnbabl~' [roted her for rnu lung.

gIl'en her too much of the hormone" .. ·,(t's not her fault. me should nC'·cr have thar many nurure c~

and be :allowed to O\'Ulatc'" Quotcd an B.~leDougal1uBabr Drama 'Could ~O( Happen Here'" TIN OJ/It

Tt!lJtuph (13 ;\ugust 1996) 4.
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For reasons best known to hersdf.. ~[andy got stuck into the fertility drugs. Then she

suddenly stopped taking them.. upon which she was warned by her doctor that if she had

unprotected se.x in the near future.. she ran the distinct risk of :1 massive multiple

pregnancy. So what does she do? \Xlthout taking the slightest precaution. without

informing ~lr Hudson [her pannerl of the possible consequences, she leaps into bed

with an out of work bankrupt who is living on welfare. To Jescnbe her acnons as

irresponsible is an absolute understatement.

~ow this wretched woman has turned lOto some sort of maternal monsrroslfy, the: sort

of baby making blunder that all those scientists who worked on fertility drugs must han:

dreaded....\t rhelt' best. femlity programs have produced hearr-wamung results for

couples who feared they would never han: chtJdrt~n. couples for \\thom havmg a baby

was always a dream... ~Iandy .\llwood tsn't a mother. She's a nustake.ZlI

The reasoning underpinning this consrrucnon of me relationship between ~Iandy

:\llwood and her doctor, and the attribution of responsibiliry here is simplistic. There

is no wholesale rejection of reproductive technology but rather :t careful demarcation

bet\\'een its successes and failures. This demarcation centres on the issue of control.

\Vhen the scientist-doctor controls the: technology and uses It for the bcnctit of

'&couplesu which can "conceiYe a baby after haying dreamt about doing so for a very

long rime", the technology is hailed a success. On the other hand. when single

women who trick doctors into making them hyperovulate subsequently "leap into

bed" with unemployed bankrupts, the technology is a failure.11:! The latter scenario

differs essentially from the former in that the doctor is represented as lacking in

conrrol. This ties in with the issue of responsibility. Doctors cannot be responsible

:11 Gibson. liUpr.a notc ZOi.

zu rsabel Karptn discusses the mtenect10ns bctutcc:n J1scuuncs on po..'erty ;lnu rcprnducnon ilnd uguc~

chat me focus on women as welfare "abwc:n" constructs poor womcn as uncducal ;and musil-ely

producnve:. The cnnttadacoon IS that unpovenshc:d ~'()mm-Wh()K autunumr ma~' be cnncaUy

undcrmmed by amnsac c:conomJc cucumst:lncc:s -ilfC consttucn:d as acm·c:I~· sUb\'enlVe chrnuKh chelt

rcproducnvc capacsncs. 1. ~m. ULcgglaong che Female Body: Repmducm·e: Te:chnoIOJO' lind the

Reconstructed \l'oman" (1991) 3 Columbaa Jounul of Gender ;lnd Law 325 at 331). ThJs resonates m che

case of ~[andy .\llwood at a number of 1C'·cls. Fint. ~bnd~' ,\Uwond IS prescnted Il5 J ""uman \\'hu has

conSCIously and deliberately duped doctors m order co pmcrc:ate nn ;l m;aS~I\'C scale m order to secure

fmanaal gam (from selling che story rather than welfare). Sccnndl~.. the: dl:lcuunc contmlS constant

references [0 ~bndy and Paurs sUIUS as "'-c:lfarr rCClplent! -unpl~'U1K Out ~{andy ,\U\\"{Xl<! wtll be :m

unreasonable burden on the wc:lfan: 5Ystcm because she: docs not have the fmanaal me:uu to cover the:

costs assooatcd with bcanng and rcumg the porcnoal cMilien.
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for recalcitrant women who will nor do as their told. ~!oreover, women who will not

do as their doctors tell them are not good mothers.

The Vanishing Mother

The positive side of reproductive technology was hinted at in accompanying articles

about the artificial gestation of feruses. 213 These stories inform us that scientists are

working on an artificial womb ~'\vhich may enable women [0 have babies without

cart}mg them through pregnancy".:!!" One article e.xplains thar:

The process In\'olves suspending a fetus In a tank of artifiCIal ammonc thud and fceding

oxygenated blood and nutncnts through a rube into an artery where the: umbilical cord

nonnally would connc:ct.!IS

The research tcam working on the \renrure had enjoyed recent success in bringing a

goat ferus to term, and the hope was that withm a few ycars, research would be

sufficicncly advanced to incubate human feruses Uthat might otherwise die.":!!fJ The

ne:<t step \vould be to:

extend the techmquc [a evcr youn~r foefUscs and eyentually embryos. realising thc

\~lOn of amfio:u wombs descnbcd more than 60 ~'c:ars ago 1Il :\ldous Huxlcy·s novel

Bra\"c ~cw World.!l"

These stories represent the fantastic culmination of what Isabel Karpin describes as

the modem project [0 wrest control of the feNS from the woman by "removing it to

a place of masculine scrutiny and conrrol-the clinic, the laboratory, and if need be,

the counroomtJ.~IK \Ve can see cerrain parallels here also \\-ith the casting of Lord

\Vmston as procreative agent for Sheila·s pregnancy. The positioning of these stories

~H ''ranks Replace ~·()mbs··. Tilt D"uly Ttk.(ruph (a(rcmlKJn edmun) (12 .\UKUSf 1"·)6) 5; and "Tank Tests

Tn Replace \"t'nmb". Tilt Dill!! Ttlt.vuph (12 August 1l)f)6) 4.

:u '"Tanks Replace: \l'ombs" Ibid.

:n ibid.

116 uSacnostJ Had Birth of Artdiaa1 Wombtr TN /wtnl£nl ( 12.·\ugust (996) J.

111 Ibid.

:11 Karpm. supra narc: 212 at 333.
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in relation to ~1andy .-\llwood's story is also significant. lbe complete control of

pregnancy which artificial gestation portends is juxtaposed against the disastcrous

circumstances of ~1andy :\llwood.

III. The Maternal Body

Both stories focus on me bodies of Sheila and ~Iandy .-\llWQod. Their particular

fascination is the negative impact mat each woman's body might have on the

dc:vdoping fc:tus(cs). This information then forms the basis for condemning each

woman·s decision to pursue pregnancy. The narratives about Sheila concentrated, in

large measure, on the chance that HIV might be transmitted through her body [0 the

ferus. The mreat of perinatal ttansmission, therefore, was a central objection to the

decision to pennit Sheila access to [\"F. The narratives about ~Iandy :\llwood also

focused on her body, which \vas presented as incapable of producing eight healthy

babies. The extreme improbability that ~!andy :WwQod \vould deliver eight healthy

babies, therefore, was the trigger for the criticism of her refusal to terminate some of

the feruses. [n both cases, scientific fact or medical opinion form the baSIS tor

assessments about the narure of each woman's body, and the likelihood of it

producing a healthy child or children.

Intolerable Boundary Transgressions

The primary emphaSIS in the repomng of Sheila's story \vas the pennataI ttansmlSSlon

rate. This statistic rl-presents the likelihood that the I-n,,- \pirus \\~ be trans teered to

the feNs during its development in utero. The focus on the perinatal tr:tnsmissioo

rate created [Wo effects. First, it differentiated Sheila's body as a disease carrier \"1m
me potential to impose her disease 00 the fetus. This distanced her body from an

ideal maternal body which, by implication, must pose no such thrl~[ to me fetus. loe

second effect was the instatement of fetal health as me paramount \palue in pregnancy.

\Vithin this frame, the quantification of the nsk of transference of I-lI\P [0 the fcrus

became the measure against which the decision to treat Sheila was judged.
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Kno\vledge about the rate of HI\" transmission in utero is specialist knowledge and as

such has two characteristics. Fustt it is created by scientific experts through the

application of rational method, and second, non-specialists are dependent on experts

to make that kno\vledge available to them. Taken togethert these qualities render

specialist scientific knowledge more or less immune from effective challenge by the

non-specialist. Sheila hersdft for example, was in no position [0 discredit her

deuactors by refuting the risk of ~nv' transmission. Ho\vcver, because I\"F treatment

would not have been possible \vithout the approval of her specialist, Lord \X"inston,

his decision [0 treat her also became implicated in the condemnation. The effect \vas

that the characterisation of Sheila's body as dangerous and thre:uening could be

tempered by at least onc expert (Lord \Vinston) who could challenge the objections

raised by other medical e.xperts.

•\0 analysis of the te.X(S revealed a startling variation in the HI'" perinatal transmission

rate. This ranged from as high as 30°'0 to as low as 7°~o. Expcns that g(.~erally

opposed the decision to treat Sheila claimed that the perinatal transmission rate was

between 15 and 300/o.11'} B~~ contrast, commentators that did not oppose the decision

claimed mat the probability was in the vicinity of 7 -10oo.~' 'Tbe trearing doctor. Lord

\Vinston, claimed that the probability was 7°'0 Hif she does everything right".~t This

presumably means if Sheila agrees to a range of medical interventions including [he

administration of .\ZT during pregnancy and labour. a caesarean deliyery. and

refraining from breasr~feeding.

:1') See S. Reeve. "Fertility Help for HIY \l·()man·~ SM.J.r, TiJfIts (19 ~lay (f)f}(.) .l\'tlllable In Lcxts bbr.l~·

T~lLNE; '·Fernle ~lth Error" Tht TiJlfts (15 ~lay 1996) ilviUlable In l.cxJs l1br:uy l~-rr-\';E. Fcmman

(ltes iI SUWOC uf 10 [Q 15D~•• ntptU notc 101.

:..'D .\ccording to the Chillrpcrson of [he Naoonal .\(DS Trusr In a letter to TM TilJlts:

h 15 rtU5lading to label HI\", ;IS yuur leader docs. ;IS ilutomaucally ··luKhly emnmumablc" from

momer to eluld when [he great malunty of bablcs Ul tlus lltuannn cm now be dchvered free of

HIY lnfeeoon. Your report aUudes to L'S climcal tnals where ann-\·traJ lmtn1enrS ;admuusten:d

dunng pregnancy reduced (hc r:ue of HIY transnusslon [0 (hc reglon of - -100 o. Furore pn)(()Cols

and mnovaDons at me rcspccm·c stages of conc.:cpoon. prcgnancy and Jcllve~· :lrc likcl~' to funhc:r

rcducc this nsk to.

~L Adler. supn nme ZOO.

.:zl Fernman quonng Lord W"mston,. 11tpt't1 note 101.
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It is impossible to say whether particular rates were instrumental in shaping each

commentator's opinion about the desirability of I\TF for HI'" positive women or

whether particular r:ttes were selected to sustain the case in favour or against. The

critical point~ however9 is that these transmission rates are presented as a disrillation

of objective scientific knowledge. This implies mat mey are immune from the vagaries

of subjective opinion or prejudice. It is true that sometimes experts do not agree9 a.nd

that scientific knowledge is recognisably incomplete. \X.llat is interesting about the

way that scientific kno\vledge is translated into the cultural narratives in this casc9

ho"..ever9 is mat mere was no e.xplicit recognition that disagreement existed about the

rate of transmission (each article simply states a particular ratc).

Ie is suggested that characteristics other than HIV starns may complicJtc this picture.

In a story about another HI\" positive woman seeking IYF that was rcported a fe\v

days later, the perinatal transmission rate was not 30°/0 , 15° '0, or 70 'u9 but rather, "as

low as 5D!o".~ This woman, whose name was suppressed,11.' contracted me virus

during the course of her emplo~ment in the health service, .-\lthough bom Sheila and

the unnamed health worker were both 1-11\" positive and seeking I\"F, their stories

were reponed quite differendy. This could be because these women are not

comparable in other respects, Ie is suggested that me mode of rransmission is

significant here because it connotes a range of other assumpnons about the sort of

women involved and, accordingl~\ their suitability as mothers. This is a point to

which [ will rerum in the Part I\".

:n \". ~(acDonaJd, "~'omm \,('ho Clught .\IDS In f!ospmu \",Puu Femh~' Help" TN JlllldJ.; Tt/l.flUPh (19

~lay 19(6) l.

.:::n .\ pomt that shuuld nor be (}\'crlooked, although wuhuut more mfunnanon It lS difficult to know huw

much can be made of at. However. the 5upprcsslon of thiS woman's name could mdlcate ;1 grater rc'pect

for confidcnnaJiry or. altemanvcly. a greatcr ability to protcct herself from pubhcuy made pusslble becawe

of tim woman's class Of SOClo-c:connmlC poslDnn. h "''as reponed that tim ",'oman "may be ;a nurse, doctor

Hr surgeon" RcC"c. J-p'" nOlC :!19. By cuntrast. Lord \'''lnsrnn states U1 reference: to She:th1 thar """hat

troubles me: most about dllS arbltnry proccn - [is the: unpo51Oun tltl .. our "..lues on othcrs perhaps kJJ

drtlalltllt til' IuuJwltJ~cJbll /Ikut olltTtlws .. "(my cmpham) \'''msto~ supr:a nute 1(r'. .\ 5tudy of the ;lmrudes

and pf2cnces of hcalth care profeSSIOnals U1 the UnJted States and Ccntnl .\mcnc;a found that HI\' poslm'c

m()d1C.~n WIth econonuc, sooaI or polincaJ standing can expect to ha\9e: grater control o\·cr how their

con6dcnaality IS respectcd th2n mothers who an: len cconorrnc2lly fortunate: K. Bro~"11. ·'Descnpo\"c :lnd

~ormanve Ethics: Class, Context and Contidcnnality for ~[othen WIth HI\"'· (t 993) 36 SOCJ21 Sae:nce &

~(cdicmc:. t95.

....,
f_
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[mportantly, there was no real challenge to the notion that HI\~ transmission rates

should determine whether Sheila should receive I\"F. The perinatal transmission rare

\vould have been important to Sheil~ but it is not clear chat this is the only form of

knowledge that is relevant. This indicates how the privileging of scientific knowledge

obscures other important considerations and sources of knowledge-how Sheila felt

about the impact of the pregnancy on her body and her relationships, about her

abilities and capacity to cope with the pregnancy and the possibility that her child

could be born \vith HI\", how she would and could care for her child~ and \vho she

couId rdy on to care for the child if she died. By t:."(cluding this knowledge the only

relevance that Sheila's physical body and her role in the pregnancy holds for the story

is the c-xtent to which it represents a danger to the potential ferus~ that is, a hostile and

defective maternal en\-lronment.

The Overpopulated Womb

.'\ similar focus on me maternal body as a danger to the ferus ~&lS apparent in ~Iandy

:\llwood's story. I-Iowever, her story differed in mat the specialist medical community

was unanimous in its assessment of the risks posed to the fcruses. The reports were

replete with the opinions of eminent commentators:

"Dr Robert Sawers. consultant gynaecolob'tst at the Pnory and Blnmngham ~latem1ty

Hospitals siUd: "Sad1~.. lt5 cxtremely unlikely these ctght will be born and survlvc'" Dr

Sawers Said hIS only ad\,ce would be to reduce the number of foetuses. Professor

K~l'ros ~ikola.tdes. of Kings CoUege Hospital an London. SaId: "l"m not aware of J

:itngle case: an the: history of thc human race where somebody successfully ddh'cred eight

babies. n Dr ~ikol:udes sald ~(s :\Uwood w:ts ltl ";a drc::adfuL dre2dful situanan."::t

Dr Peter BromWlch. medical director of ~lidland Femlity Scn,cc:s. sald he believed the

chances of all ~ls .\llwocxfs babies bang born hcalth~· were "extremely remote".

'·\l'omen who are pregn2nt wllh a htgh number of babies rudy have all the babies ali\·c

and nannal" he said. '11\c ch:ances arc that thIS woman may nuscarry or go mto ally

I2bour." He said then: was a high risk of the babies being handicapped If the mother

m Loudon. supra nore: 208.
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carried [00 many. or if they were born [00 early.... :\ doctor quoted in a British

newspaper said: 'There is simply not enough room for them all in the womb, and nature

will take its course and push them out shonly.'·m

In this story then, the e."(perts speak with one \"OlCe about the danger .\!andy

.\lhvood's pregnancy portends. [n common with Sheila1 s scory. me paramount

concem is the prospect of .\{andy :\llwood deli\~ering healthy babies. This emphasis

on health and normalirr merits consideration..\ number of the above commentators

refer to the danger that the children will be born with disabilities by virtue of their

anticipated premaruriry. lbe reasoning seems to be as follows. Expens agree that

.\[andy :\llwood's body is noc capable of birthing eight healthy babies. If she

continues with her pregnancy. her feruses will die or. if born alive, \\-ill almost

certainly be handicapped. [t is better for some feruses [0 die in order to ensure the

healthy survival of the others. Her refusal to agree to the termination of S1."( or so

(cruses, therefore. is an irresponsible act. The irony of this approach is that the

mother can still be seen as a threat to her feruses even though the treatment that she

is refusing is intended to kill some of them. .\t some level this indicates that the

potential for healthy life is considered to be more imponanr than potential life per sc.

This observation also goes to the question of what constirutes the ideal maternal

body. This body produces healthy children.

.\nother effect of this characterisation is to sec .\Iandy .\II\\·ood as an overpopulated

womb, and not much more. This emphasis tends to obscure other considerations

including how the multiple pregnancy will affect her, or how a selecti\"c termination at

18 weeks would affect her. [ndeed~ these accounts do not recognise that .\[and~·

:\llwood is faced with a mortal decision,~· that is~ a chOice of conSIderable

=s Ibid at 4.

!16 Mane: ..\she uses the: term "mona! decISIOns" rn ue,cnbc the chutces that womcn face In rclanon ro

abomon-lhe power and responSibility of dctcnnuunK Lafc: and death. She .lfKUCS that \\'nmcn u,'hu

consoously apcncnce aboraon become acutdy aware of me nolent bod&1y rnliry of tenrunabng ;a

pregnancy although women wtII undoubrcdly have different rcacnons to dllS reality. .\ proper

admowledgcmcnr of these 5ub,ccnvc bodily rcabocs poscs a scnuu.'I ch:l1Jengc ro the nonnn that th~

dcOSlOflS can be regulated by anyone: other than the: women til whosc body the feNs lIvcs; ~L ..\shc, "Zig

zag Snrchmg and thc Seamless ~'cb: Thoughts on "Rcproducnon· t and the u ...·.. (1988) 13 ~uva La",'

RC\"lC'W 355 at 371-379.



•

•

consequence that she must \veigh for herself. The unarnmuy 0 f the medical

community, it seems, heralds the belief that she must abort some of the feruses:

There is almost unanimous agreement among c""<pens that only the termination of some

of the three month old foccuses-most recommend six should be abotted-would give

a chance of life to the remaining babies.227

.\gain, this reinforces the belief that \vomen should produce hea1th~r babies. This

pressure is cranslatcd here into maternal responsibility in order [0 mandate a particular

course of acrion. The uacrion Jt is a '·ery risky midterm abomon. This abortion

would actually happen to ~1andy .-\llwood's body, a factor that IS not directly

addressed in any of the reports.

The "almost unanimous agreement of the medical community" talses some other

issues, namely that dUs is not a case of compering knowledges. "[bere can be no

competition where there is only one form of knowledge that counts. Cast in chis way,

anything less than selective abortion is constructed as a grossly irresponsible act

which (in one instance) goes funher than intimating her unfitness to marner-it

actually denies that she is a mother. This interplay between medico-scientific

constructions of biological 'reality' and culrural conceptions of good motherhood

makes it very difficult for mothers to reject medically mandated treatment.~ In this. .
case. ~Iandy ...\llwood's untltness to mother IS constructed through her decision to

reject medical advice and to accept the risks associated \\irh the continuation of her

pregnancy. There is no room in mis analysis for ~!andy .\llwood's experience. It

matters little that she is refusing because she can not "'live \virh the thought that if I

reduced the number of babies, I'd never know whether they may all have survived.U~)

=r Sprawron. supra notc 209.

::J Isabel Karpm suggcsts mar.

.\ discourse that framcs women as cqun"2.1cnt [0 thclr blt)log}·. md ;at thc same orne analogues that

biology [0 thc Matcrna!. rmdcn thc non.blologscaJ wonun :lI1o-m;a[cmal. In tim "'"':ly ;l "~nud"

momer can only be a paun·c discmpowcrcd womm.

Karpm. sUpr.& norc 212 ar 329.

m J. ~Iume. U[·m DOIng It For Love - ~(u1ople 8mb ~(um Hits Out .\[ Cnucs" TN DtII/y Tt~" (19

.\ugusr 1996) 21.
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Rather, her refusal to abort categorically indicates her selfishness and

irresponsibility.2lU

IV. Undesirable Candidates For Motherhood

'Ibe proposlnon that Sheila and ~[andy :\llwood \vere not good candidates for

motherhood received further support in me form of information about the lifestyle.

economic and marital status of each woman. These supplement the discourses about

unhealthy maternal bodies in the construction of these woml.~ as bad mothers. :\

critical examination of the ne\\"spaper repons reveals that although the nonns against

which each woman is measured are never overtly stated. their content subsists in

Sheila and ~(andy :\llwoodls de\~nce from them.!J1 We have alreadv seen in the case

of ~[andy .o\llwood explicit references to a range of indicia of maternal deticiency

she is single, she is on welfare, she is white, her parmer is black•.!.\1 he 1S bankrupt. he

is involved with another woman" and they have accepted money for the story.,1J\

~j Gibson e:xdauned: U.\ woman 'i101th eight bablC1 conceIved after doctors sar thilt she prnbablr un:rdnscd

un femlity drugs, cWms she Vw":U1ts to ha\'e them bcc3we It's the natunJ thinK to do!. . Suund ~uck? Sound

crazy? [guess It dncs." GIbson. supn note Z07.

m .\ sinular process of norm cre:lOon .and mam(cn2l1CC has hcen Idcnnticd In lc~l rca5nnm~. The

tntluent:c In leg.LI rcasomng of popular m~'th5 .md s(creorype5 .abou( ~o()d muthennR. md the

rcsponslbwocs of mothcrs, has been the :sub,ect uf fe:nurusl cnnque. Sec for eumplc; ~ole. URethmkmJ;t

~()nthc:rhood: Fcm.lfUSt Theory and Slalc RCK\llaolln of PreW1ancy" (1 1)()O) 103 fbn-ard Law Rcvlcw 1_~ZS;

~1. Fineman. TIw .''''lnrti .\loINr. Tht St:\"1UII F4lIIIl!'l .lItd OINr TlWlftldh L~./II'" Tm..~'J SCVw' York:

Roudedgc. 19')5); ~l HcnlC)·. '''lne (rC2non of the ~(ntheriB()dy M~·th: JUdlC121 ilnd Lcw~d.un·c:

Enmanent of Norplanr" (19C)3) 41 Buffalo Law RevIew 70J~ O. Ruhcrts. ··Punlshtng OroK .\ddJcrs \~lln

Have Bablcs: Women of Color. Equabty and the Right of Pm'aq"" (1 C)C) 1) 104 Han'ard Law Rc\'lcw 1419.

:Jl The new char.actcnsoes of Mandy All,,'OOd and her putncr Paul Hudson .arc not noted U1 the text of

the reports. HowC\·er. two :amclcs appear ;alongside phu(OKT:lphs of the couple. See E. Spr.a""nn. ··:\[othe:r

AU .\lone" Tbt DIlI&T,~ (afternoon edmon) (13 .\uKUsr (1)96) 5;:and E. Spr.awson. "~Inther of Ej~ht

left Standing .\Ionc" TN DIlI& TtMl"lPh (13 .\uKUn 1996) 1.

:Jl See S. DabkoW5~ ··~Wlion·D()Uar ~(um·ro-bc H:as Dirty Lmcn :\.lrcd" rht JydM, .\IDr'Ifllfj HmUJ

(August 14 1996) 12; Gibson supa norc 207, Loudun. 5Upr.a nnrc 208, Spnu'SCm. 5Upr:l note: 109.
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Screening Applicants

:\s I have already pointed OU4 the narratives repeatedly state chat Sheila was a former

heroin addict who contracted the virus from a boyfriend about 8 years earlier.1.~ In

addition~ Sheila is unfavourably compared \vich other women whose vital

characteristics differ from hers. These comparisons serve to further highlight Sheila's

distance from me ideal mother. By way of example9 the following passage compares

Sheila's circumstances to those of a healthy (not r£I\T positive)" middle class,.

heterose."tua! woman who was refused I\rF tte:ument bv the same doctor:

(Jane SnuthJ.. was tn a stable relationship. Ul excellent health. \\lth J. good lob and lived

in a comfortable house 1n Sorth London. Everyone thought she and her partner \\OouId

make excellent parents. The only dung they needed was J. chud. L·nfonunatdy. she was

~1 years old. Oane Sauth approached Lord Winston who refused to pennu her lOto the

[VF progroun he admuustered.1 The encounter. although 10 years ago. 1S engraved on

Jane'~ memory. so she was astomshed [0 read last \\'ec:k that the same doctor (nou' Lord

Winston), who had refused her therapy, had 3b'Teed to pro"de [VF for a woman who

was HIV -posluve. The woman. 111 her thimcs, ~'ho IS a former drug addict. IS thought

to have caught the ''U'US from her former boyfnend who has been HIV pOS10"C for 10

years (the average length ot orne betwero mfecnon ;lnu developmenr to fuU-blou'O

.\1DS). Her life expectancy 1S conSidered poor md there 1S a 10 to 15 per cent chance

that she ",-ill pass on the mfecDon to her chud.:-'s

I have already referred to the discrepancy in transmission rates in conncction \\-irh

Sheila and me unnamed HI\' positivc healm worker in separate: reports. In the

following passage9 a direct comparison bctwel.-n [hc [\\"O \\'omcn discloses an

emphasis on the different modes by which they acquired [he ,-irus. lbis then

becomes the point of differcnrianon between mern:

A woman cartymg the fUV \~ 15 to rece1\"r: fr:rnlity rrc::ument on the ~3nonal HeaJth

Service at the Chelsea and Westnunster hospital In London.....\ health worker. she IS

believed to ha\'c conmcted the vtrus from a hospital paDau. Thc news comes lust days

n. Sec [bad; supra nore (f)7~ ..\. Fcmman. supra nure 20L S. RcC'·c. supn note 119.

ns Fcmman. Ibad.
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after protests erupted when it was revealed that another f-£IV sufferer. a former heroin

addict believed to have caught the virus from a fanner boyfriend, received a sirrular

treatment paid for by a charity at Hammersmith hospital in \\,'esr London.:36

Significantly, proteses did not erupt over the decision to offer this unnamed woman

IVF treatment.!l7 Else\vhere in me reporting of her scory, references \vere made to

the possibility that she may have bel.~ a ·'a doctor or surgeon".!3K This reference

imports a range of assumptions about the class and educational background of this

woman "truch may explain the comparatively sympathetic reporting of her story.

Sheila, on me other hand, was a former heroin addicr who contracted the \rutlS from a

sexual panner. Such a history excludes her from the category of good mother, and

this is funher compounded by her f-ilV positive diagnosis. '[be selection of scientific

data about perinatal transmission for this story also helps to construct the: image of

the more deserving mother by minimising fears about the health of the ferus. On this

analysis, the popular and scil.~tific discourses can be seen [0 co-operate in the

construction of norms about motherhood.

The po\ver of these represenranons was tmplicitly recowltsed by Lord \Vinston who

was very careful to contest the image of the ubad" or "unsuitable" mother in defence

of his decision to treat Shcila.1.W This was achieved partly by emphasising the passage

of rime eclipsing the shadier aspects of Sheila's past, and partly, by emphasising her

!l6 Rec\"c. :supra notc 219.

1J; "~[uch of [he cnnosm of Professor ""mstnn dwelt on the tact that hIs pancnr \\":l5 ;a tonner hcrmn

;addict rod [har ha\·mg the nrus \\"25 her oof:tult" ...\ few days :tfrer the \'(rmsron :story broke. ;lnother

h05pual. [he: Chelsea and Wesmunstcf, \\'U repurTed to be W\"tng femlJty tre2tment ru 01 \\·nm2n '41th fn,",

but rillS rune. [he tone uf moraJ outngc had dtsappeared from the n~"'5 reports. The woman bcm~ treated

'ilo-as a holth worker who had conrr:acted thc \"trW from il pancnr-il blameless ··ncnm" of lUY"· E.

Brooker "You'vc Gut to .\cccnNate the Poslm'c" TN llllirf'tJUitll1 (7 Junc (996) 4.

!\A Rcevc. supra notc 219.

!l9 Although [he protest Indicated that Lord ~rinston's .assessment of Sheab's :swt;abwtY ~5 it mother \\.s

NghJy contested, thc diSagreement docs nor ;appear [0 retlcer radically compenng \"15lun5 of motherhood.

[f that was the case:, Lord \lriruton nught havc cast hlS defcnce U1 terms uf a more plunJ undent2ndtn~uf

motherhood or. perhaps. on the ruks and bencfits faced by Shetb .as morhcr (r.uhcr (han her po(e:nnal

fcnts)..\lthou~h tu.s rCUtIOIDg contams somc IOtcresnng amblJ(UtDe5. I su~s( that Il IS brnadl~' consistent

W1th the dormnanr \"1$100 of mothcrh(xld. l In thc nne hand, hu rcfusal ro e:atcgonze Sheab on rhe basIS of

past bchaVlOr docs prcsent :a challenge. HuwC"cr, Ius defcnce re:lrl' firmly on one of [he must po",·crful

symbols of deSirable Morherhood-a woman U1 a stable ;lnd IO\"Ulg rebnonshlp 'ilo,th iI man.
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involvement in a close and loving relationship with a man.~"") Notably.. Lord \Vinston

\vas prepared to reject Sheila's request but was.. ultimately.. deeply impressed by &\lan

and Sheila. Indeed.. he expressed considerable sympathy for &\.lan.. who.. as

prospective father.. had some "rights". ;:41

Public Mothers and Economic Realities

The quesnon of Sheila"s life expectancy was a further obJection [0 her pursuing

maternity. Like H!\' transmission rates.. this too was also debated in tenns of current

scientific knowledge and medical practice.;:4:! .\lthough Lord \Vinston remarked that

HSheila has by now been completely well for ten years.. and [here might be a cure

around the comer" ..14\ there \vas no serious dispute as to Sheila's reduced life

expectancy. This fuelled concerns about the cost of caring for orphaned children,

H1V positive children and I\TF treatment

There are undoubtedly couples who~ knowmg that one or other partner as a carner of a

fatal disease or severe disability. deode [0 take the gamble of pregnancy In the hope: that

they will have a normal chtld. Sooety laves the deOSlOn to them~ and undc:rwntes the:

medical and other COSts. wtuch can be conSiderable. of canng for the chtld should It

pro\'c to have: inhe:nrcd the: geneoc defect. From there. 1t may seem a short step to

Jusni» the use of me:dical SClCt1CC to mduce: pregnancy m an Ulfem1c ",.oman who has a

disC3se which IS almost al\\-a~'s fatal. and also lughly commumcable.... It 1S. on the

contrary. a glg3Jloc step and a step too far... The treatment was not on the SHS but

!~} "Ten yc:an had nnw passed Since: she was tinr mfecre:d ;lnd g;l"c up dru~. Her GP refcm:d her ro me,

.1nd [ saw her vcry reluctantly, bcC2USC I ,,-as aWOln: thar I ""nuld be faced "1th a \·erv difficult dcclslOn. .\t

first I ",-as con\"Ulced that [ would nut offer her IVF. Jnd told her thIS tirmly... [l{uwC\'erl .. ld)t5cus:non

""th .\Ian and SheUa W:lS remarkably easy and "'1thout cmbarT:lSsment. because: they ""ere qwte upen md

because they had ob\'1owly thought exnernc:lr carcfuUy about the deoslon they ""ere talun~. Dunnl( our

sccond protracted curusultlOon. [ found m~'sc:lf being increasingly unprcssc:d b~' them.. .lI1d bv the lo\-mg

rc:laoosuhtp they su ob\'1ously shatto I am sorry that people can be so c"hcal of a deculOn c:.1refull~·

taken by a dr:cply IO\1r1g couple who ha e thought things thn)u~h wuh Kfe:&t marunty. \Vinston, IlIfJrtI nutc

197.

~.I Lord Winston was quotcd as saymg that: ·'1 dunk the prospeCtIVC father m thiS ,asc has some nghts.

The father. who IS not mfectcd, has been wing safe sex $0 that he docs not get mfcctcd. ",-ants ;& child b~'

Ius partner. whom he k)va '·cry much. and l5 pttpared tn bnng It up, m the C\'cnt of her doth. He feels

Ius nghts an: bang Imposed on If the couple att refused rrc::umcnt". Fc:mman. JII/'TU note .!34.

!.z "Femlc WIth Error", supra notc 219.

:m \Vmsron. supa notc 197.
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that should not license irrationality: and the real costs to society of caring for an illV

positive child also have to be factored in..!-U

:\nd:

The British ~(edical :\ssociarion yesterday Said (hat it could not support Professor

WlOsron's treatment of the woman and that it \"1cwed the case With concern because of

the danger of the child being orphaned..!"s

These concerns also speak ro us about norms relating £0 motherhood and, perhaps,

social dependency more generall}'. Implicit in the suggestion that Sheila should not

become a mother because she has a shortened life expectancy, is the assumption that

anI}' mothers can~ or should~ care for children. "Ibis meaning is also conveyed by

describing the potencial child as an orphan. :\lthough this child would have a willing

and supportive fathcr~ it is re ferred to as an orphan on the basis that us mother may

die during its childhood. The other theme presenr throughout the above-quoted

passages is that families, and not the community, should bear the bulk of the financial

cost of caring for sick children.

v. Looking to the Law for Answers

:\Ithough ~[andy :\llwoodts refusal to terminate some of her feruses was the subJect

of exttemc: censure, there was no suggestion chat the law should be changed to

compel her [0 accept a termination. In Sheila's case. on the other hand, there \';as

discussion about the need for righter legal controls to prevenr a recurrence. First.

there was a general scepticism about existing legal principles being adequate to

prevent inJustice or abuse. This concern was expressed in a cnricism of the wide

margin conceded to doctors for interpreting their obligations under me f'/uI11a1l

Fntili.ration and Embryology ....kt 1990:

2U ··Fernle: wuh Error'· supra note: 219.

~.n Qwnn. supra norc 198.
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Dr Anne ~[cLaren~ a member of the Human Fertilisation and Embryology :\uthority

(HFE.-\)t the starutory agency that licenses hospitals to conduct [VF treatmen~says that

doctors do not have an obligation to get approval for their decisions from their cthics

committees because IVF is a clinical treatment, Jnu not a research procedure...The

HFE.A believes that the chief cnterion for deciding whether a patient should be offered

treatment should be the welfare of the chud. This is codified in law. The Human

Fertilisation and Embryology Act 1990 says: .-\ woman shall not be provided \\1th

treatment services unless account has been taken of the welfare of any child who may be

born as a resub of the treatment.

That may be the law, but In pracnce many other cntena come Ul[O pia}'. ~Ibe cwo most

important are the likelihood of the treatment succeeding and the willingness of a health

authonty [0 pay for it... andt even if resources were limulcss, difficult ethIcal quesnons

would srill remaIn. The oblig:ltion on a doctor [0 conSIder the welfare of any child born

as a result of treatment IS open to Wlddy different tntcrprcranons...:.act

lbis poses a challenge to the quality of the Judgements some doctors are making 'With

respect to I\'F. It also highlights the central point that there is no absolute unanimity

about the content of an organising norm like uehe best interests of the child".

Second, there was a concern about the dearth of legal aurhoricy to pro\;dc

authoritative guidance on whether Sheila should have been granted access to I\'·F. It

was explicitly suggested, for instance, rhar the regulations co\"ering infertility

treatment should be tightened,~"7 This is symptomatic of a general tendency to look

to the law for authoritative answers when difficult moral issues ansc. It indicates a

belief that the la\\t can and will pro\;de the answers and clarity sought.

The other interesting point to consider is how legal discourses interact \\rith popular

and scientific discourse U1 this context, .-\s a matter of law, a doctor is required to

consider the "welfare of the child" who may be born as a result of I\'l; tre-tltment.~.f14

:" Femman, 5Upr.l no(e 201.

:n ~bcDona1dsupn note 212-

:u Sccnon 25(2) of me HIIIrIiJII FtrtzislllUlII JIIIi Emb",,!oJ1.·kl t()C){) c.3-;- ~pe:clfie:s [har [he: HFE..-\ mamtam ;l

code of pracnce gwmg gwdance ahoU( [he ";Jccnunt to be taken of the welfare of the duldn=n who may be:

born as a result of me trarmc:nt scn'lces (indudtng me duJd's ne:ed Cur;a father). md of uther duldrcn who

may be: affected by such banhs'-.
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This requires doctors to make an assessment about the suitability of the patient as a

prospective mother before offering treatment. In this case~ that involved detailed

consideration of the suitabililty of Sheila's body as a vehicle for delivering a child.

The effect of considering Sheila in this way is to emphasise the points of

differentiation between her body and the ferus and~ accordingly, [0 relegate her [0 the

status of a passive by-stander in her own pregnancy. f-[owever, this effect is never

completely achieved for two reasons. First~ her body cannot be separated from her

ferus (except in an abstract way). The conrro\'ersy exises precisely because HIV might

cross the placental boundary. Second. her desire [0 have a child in her unfit bodily

stace represents an active transgression of cultural expectations of how a good mother

should act. There is. in mis story, a convergence of circular reasoning,

interconnection and paradox. Science constructs a "model" of me mother and the

fetus as separate c:nriries. This construction is, in a sense, easier to maintain in a case

where conception would take place b~" I\'F because at least in me very early stages of

pregnancy the embryo would be physically separated from Sheila. Prhis notion of

separateness forms the basis for prescribing standards of maternal responsibility from

the moment of. or even before, concepcion. This is c,~dent in questions like: should

an HI\" positive woman seek pregnancy, or continue \\ith a pregnancy? The

questions, and their answers. are influenced by the extant ideological structures that

determine what constitutes a ·'good" mother. To the extent that law insists mat the

doctor make some determination about whether his or her particular patient would be

a "good" mother, the law then privileges the scientist-doctor's uknowledge" about

what this is.

VI. Excluded Knowledge

One of the most troubling aspects of Sheila·s story as it was told in cultural discourses

is that each of the central concerns were represented to readers through the lens of

either the doctor who sparked the controversy. his colleagues in the medical

profession~ or the public interes~ but nevcr Sheila herself. To this extent. the

"doctor" and the "public" were able to make claims about the nature of motherhood

and HIV. while Sheila was not. How could such an obvious source of knowledge be
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overlooked? Pan of the anS\ver to this question lies in a critical appreciation of the

manner in which Sheila's body was represented in the cultural discourses. By

focusing exclusively on questions like the probability of HI\' transmission across the

placental boundary and the nature of medical inten"entions that could reduce these

risks, Sheila's body-her importance in the process of pregnanCYt and any subjective

knowledge that she may possess about her body and her maternal capacities-was

excluded. The attention focused on Professor Winston as trearing doctor

compounded this effect. Sheila's potential pregnancy was cast as his responsibility

and a potentiality that he had to Justify.

likewise, the content of the media repons about ~[andy .\llwood focused almost

exclusively on the enormous weight of learned medical opinion that recommended

selective abortion. This knC\'vledge is rarely challenged in the popular discourse and,

in this waYt is privileged as the authoritative view of what is right in the circumstances.

It is easy to lose sight of the fact that the pregnancy is acrually happening to ~(andy

:\llwood's body. .:\ single repan gives some insight into how she feels about the

pregnancy:

\~'hen I go to bed Jt mght I lie the~ and I can fed the babu:s mO\"Ulg. I put my hands

on my stom2ch and I speak to them. I tell than 'Come on, \\'C cm get through thlS

thing together. everything's golllg to be (lK. ':"')

Very few women have been in ~(andy .-\lh~tood's shoes. Geraldine Broderick,

however, is an .-\usttalian woman who experienced a multiple pregnancy and birthed

9 babies in 1971. She did not condemn ~(andy ..\llwood's decision as lrresponslble or

crazy. She: considered it courageous:.341

~(n Brodenck soud: 1&1 don't regret wha.t I wmt through (butl ( don't \\'lsh It nn anyone

else etther. n

UIJ Sprawson. supn notc .227.

~ E. Gclastopoulos. urd Keep M. Says ~(wn Who LoS( C),. T/¥ DdllJ Tt~h (I:! .\ugust 19f)6) 4.
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She said that despite her own experience.. she did not feel comfortable offering advice to

~(s ..\ll\\·ood. ~'I wouldn't like to tell anyone what to do. But I think rd be doing the

same as her and keeping them.... she said.

"I f she makes this decision-to destroy some of them- she is the one who will have to

c-"<plain to the others when they're older that she had to sacrifice those babies."~l

:\lthough we might consider Geraldine Broderick as an "expert" on multiple births,

she is not presented as such in the popular discourse. Interestingly, her vie\v is

strikingly different from that of the other experts. Geraldine Broderick doe~ nor

presume to advise ~[andr :\llwood. Her humilicy implies a recognition mat her

embodied experience of her O\\"fl multiple pregnancy is her experience. She does nor

assume that this qualifies her to speak for orner women similarly situated. The

essence of her ~~knowledgelt is a respect for the subjectiVity of bodily realities-a

wisdom which acknowledges that ~ch woman must decide according [0 her O\VTl

bodily reality.

"This echoes the thoughts of t\[arie :\she who claims mar:

(wlhatcver our commonalines, each mdivlduaJ woman IS ;1 singular body. .;\nd e:1ch

smguJar body IS the site of a sangular subJccrivlt)', J unique p~rsonhood. ~(y experience

IS not ldenncal to those of my SlSters. For some women, abomon IS noth!ng other than

a relief, it appars, while for othen It becomes nothtng more [han a kmd of dymg 

suicidal if not murderous.~~

Recognizing that women experience subJective embodied rt~irics does not necessarily

entail a wholesale rejection of commonality. \Vhat it does entail is a sensiti"t), to

differently constructed bodily realities-realities that are shaped by the infinite

combinations and permutations of colour, health, class, ability. religion, sexuality and

age-realities that generate different accounts of experience. \Vhile this means that

extrapolations from women's self accounts will sometimes conflicr,1S\ ~[aric ..\she

:sa Ibid.

ZS2 Ashe, supra notc 226 at 379.

ZS.J Ibid at 382
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suggests that \vhen women attend to one another, various truths emerge from the

multiplicity of realities-cruths that are closer to women's experiences than any

formulation of law or medicine.54 The claim that each woman embodies her o\vn

subjective realiry leads :\she to query uwhether any legal regulation of reproduction

can avoid a perpetration of violence upon women."!Ss

Conclusion

'I'he stones about Shetla and ~landy ..\1lwood arc parncuJarly useful in the broader

context of this thesis for a number of reasons. First, the maternal body is constructed

as a hostile t..~\"ironmen[ for the ferus. In Sheila's story, this is achieved hy focc~ing

on the possibility that HIV will cross the placental boundary to her ferus. In ~[andy's

story, it is achieved by focusing on thc improbability of her body being capable of

birthing eight healthy fetuses. \Vhilst the deficiencies of the bodies of the pregnant

women fonn a common ground between the stories, they also focus on the norion of

responsibility. In trus regard, some critical differences bet\\·ccn the stories t.merge.

[n Sheila's case, the invoh~ementof the doctor is the focus of the inquiry into locating

uresponsibility" for endangering the fetus. Here we see the doctor cast as procreative

agent and therefore responsible for the intended pregnancy. It is the doctor's

decision chat comes under fire as bemg Lrresponsible. The decision is cnricized

because Sheila is HI\' posirive~ but also because she possesses other indicators of

ubad" motherhood that should have persuaded the doctor against permuting I\rF in

her case. In these circumstances, Sheila's role, her agL~CY and responsibilities for the

pregnancy are obscured. She is ultimately disembodied as the controversial

pregnancy is cast as the result of her defective body and the doctor's irresponsible

agency.

[0 ~(andy :\Uwood's case, the location of the responsibility for endangering the

ferus(es) shifts. This contro\rcrsial pregnancy occurred because fertility drugs \vere

5f Ibid.

~n [bad at 379.
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taken. Ho\vever~ the doctors do not attract criticism. Ins[c:ld.. ~landy :\llwood is cast

as che responsible agent. Unlike Sheila's story~ then, ~[andy :\lhvood's decision to

continue \vich the pregnancy against medical ad\;cc is attacked as irresponsible. Her

'choosing' not to have an abortion which scientific discourses ad\;sc, implicates her

ability to mocher. This raises the very real concern that women's reproductive choices

are constrained and directed by scientific explanations of risk.

:\lthough the stories about Sheila and ~[andy :\llwood were [old in a particular way, it

is possible to consider alternative readings of these stories. lbe first step in this

process is [0 acknowledge the particularity of the claims made upon chese women.

This involves a careful appraisal of the use of scientific knowledge about their bodies,

and a questioning of its priority in the stories. This questioning couId take che form

of looking to Sheila and ~[andy .\llwood to unco\·er orner sources of kno\vledge that

may contribute to our formulation and understanding of the issues at stake. The

inclusion of this knowledge would have expanded the limited naNre of the debates as

they were presented. It would also havc affirmed che significance of both Sheila and

~[andy .\lIwood as embodied women making difficult choices for rht.mscl\"cs and

their families.
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CHAPTER THREE

Legal Strategies for Prenatal Intervention

The judge satd her ph~·sicaJ and menta! state convinced him he must act. She walks \\,1th

an unbalanced shuffle and her bod~' is covered in bruises and scabs from her life on the

streets. She already has Utree children. Two are handicapped as a result of her addicnon

and all are 1n the custody of family-sen;ce agenaes.~

Sooal-sen1ces officWs have failed agam and agam to persuade the woman to accept

treatment for her problem. So. fe-mng she: would bear another damaged child. mey

asked the court to stcp In. It did... Sad to say. me woman 111 the ;\(amtoba case 1S nut

alone. There are many others ltke her. Sooner or later. we \\1ll ha\'c to deal WIth them.

The: aJternanvc: 1S to condemn a host of children [0 a limned and perhaps patnful life. ~-

Introduction

These e."(rracts are raken from Canadian newspaper reports of the decision in Ifrnniptg

Child & FamilY SmJiL"tJ v G.:5H In this case. a pregnant aboriginal woman who was

addicted to solvents was confined b~p court order to a secure drug treatment facility

for the remainder of her pregnancy. She \vas. thcrefore. depri\Pcd of her liberty and

forced to accept medical treatment [0 'W'hich she did not conscnr.~IJ ~rhese actions

are, in the very least. coercive. However, embedded in these media reports are a range

of images, assumptions and silences which ha\"c the effect of representing G in such a

way that the action of confining her during her pregnancy not only seems reasonable~

but also caring and benign.

36 s. Edmonds "PrtKOant glue·smffing .addict appeals [terment urder". TN GJ';!n,..\(alll,,'" (H .\Ul(Ust

(996) :\ 10.

~7 'i"o protect the nor -~·ct· born". TIM (;l4bt ilIIJ .\l6DJ (l-l Sqllcmbc:r 1CJI)()) D().

31 (1996) 138 DLR (4ttl) 238 (QB).

~ G was nor Ul facr confined for the dunnon uf her pregnancy, hnu·cver. because: these urders ""cre

reversed on appc:a1; WIOlP'.J ClnlJ & FtlIm!y JIfPh.,s , G (}C)c)6) 138 DLR (4th) 154 (C.-\). Lc:-.a,·c "'-as granted
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This is achieved by a combination of factors. First9 G's body is represented as

dangerous and unhealthy. It is drug-addicted and covered in bruises and scabs

conjuring vivid images of contamination and impurity. Second, G's body is out of

control. Her bodily movements are out of control because she cannot ~'alk in a

balanced fashion, and her reproductive capacities are out of control because she has

reproduced herself in the fonn of damaged offspring three rimcs already, and is

threatening to do so again. Third9 me images of G as :l momer, like those images of

her body, arc contrary to the ideal of responsible and caring mothers. She already has

three children that have suffered the effects of her addiction, yer she continues [0

bear children in her unhealthy bodily state. She has been offered treatment for her

addiction but she has refused it. She can nor take care of her children and they have

been removed to the care of social services. The references to G's ttt.~tmenr refusals,

together with me removal for her children, signify her abJect inability to care and [0

nurture.

Thus9 by a combination of images that draw ancnnon to G's deviance from the bodily

and beha\;oral ideals of motherhood, G's situanon seems to demand action. 1be

crucial question is what form that action should take. The anS\\'er to that question

cannot be separated from the framework already established by the descriptions

which marginalize G both bodily and beha\;oraIly. [n this context, court-ordered

prenatal intervention is represented as a form of action mat will scn"c a number of

noble and very desirable purposes. It utili restorc G·s decrepit body to a healthier

state and. perhaps, modify her behaviors so that the same mistakes will not be

repeated. Intervention will also9 it is thought, protect the ferus from the effects of G·s

addiction. [t is assumed that this will be a good thing for G 9 and for the ferus, and

therefore a responsible course to adopt. In chis waY9 the \;olent and cocro\"e

underside of court-ordered prenatal intervention is obscured.

These assumptions need to be brought out into the open and scrutinized. Can \ve

simply assume that forcing G into treatment would be a good thing for G? Or for

to appoJ to the Supreme Cuun of Canada and the case w:lS heard on 18 June 1997. The deCISion has nor

yet been rdcascd.
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Gts fetus? This simple presentation of the solution to Gts problem overlooks a

number of potentially relevant considerarions. \Vhy does G have a solvent addiction?

\Vhy has G been singled out for medical and legal scrutiny? How will it affect G

psychologically to be forced into treatment that she does not want? How will it affect

her future relationship with her child?

Bur even these questions just scrape the surface of the processes of construction at

work. The extracts also disclose an interventionist logic that has implications beyond

Gts unforrunate siNarion. "Ibis logic rests on individual and collective notions of

responsibility. The responsibility for Gts unht-althy body and unsuitable behavior

rests with her because she has been offered treatment that will ostensibly improve her

biological capacity to bear a healthy child, and she has refused it. This has the effect

of individualizing the cause of the problem, which is an important link in the chain of

reasoning that uJrimatdy leads to Gts confinement. If me problem is seen as G's

refusal to accept treatment, then it makes sense to launch into a detailed analysis of

the qualiry and validity of that refusal, since the refusal will not be \":ilid if G lacks the

mental capacicy to make the decision. This, however, raises a number of questions.

Is a pregnant woman who refuses medica! treatment more likely to be seen as lacking

mental capacicy than other people? Is there a gt'~ter willingness to force her [0 ha\Pc

treattnent in circumstances where the fetus may be affected by her conduct?

:\t the same time that the story focuses on G's indi\,dual responsibility for the

problem, it effectively generalizes the consequences. lbis has the effect of

substantiating the claim for a societal ramer than an individual response. This is

done, ftrsr, by emphasizing the unpact of GIS maternal body on her children, and

second, by claiming mat the deleterious inrcrgeneraoonal effects of drug-usc during

pregnancy are widespread in the community. The extracts also [ell us that m these

cases, which are numerous, health professionals can not always effect the desired

outcome on their own, so the law needs to sanction the supervlsion and rchabilitary

procedures that the health profeSSions deem desirable. In this way, G's unfortunate

situation becomes a social evil warrannng a collecti\"'c response as signified by the

deployment of law's coercive force not only against her, but others like her. .-\gain..

this perceived need for the law to respond by laying down general principles for the
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use of force against pregnant women raises a plethora of important questions. How

does it affect the way we think about pregnancy and motherhood when the law lends

its coercive force to medical advice? How will this affect relarions between women

and their medical advisors? \VItat does it tell us about the rdationships beNteen the

war that science organizes knowledge about the body and proposes treatments to

rehabilitate deviant ones. and the role of law in sanctioning these forms of po\ver?

Law's attempts to resolve the very complex issues that inevitably arise when pregnant

women and doctors disagree about trt.~tmentwhich may bl.~efit the fetus also involve

broader questions about the relationships between knowledge. power and bodies. .-\5

[ have argued in earlier chapters. these conccpts arc not determinatc, nor are the

rdationships bet\veen them predictable or clear. I will funher that inquiry in this

chapter by analyzing the Canadian cases relating to prenatal intenpention. In Chapter

Two, I provided a brief survey of the lPnircd States and Canadian decisions on forced

medical treatment during pregnancy. In this chapter. I focus exclusively on the

Canadian cases for two reasons. First, a number of legal strategies ha\"e been

attempted in Canada with \l'arying degrees of success. 1nesc. as l have mentioned

elsewhere, fall into two broad categories. First, the application of Child \'('cifate

legislation or the parens patriae Jurisdiction over minors to fetuses on the basis mat

they are chi1dren~ and, second, the use of ~(ental I-lealth legislaoon and the parens

patriae Jurisdiction O\l'er adults of unsound mind on the baSIS [hat the woman cannot

make treatment decisions regarding her pregnancy. These diverse strategies pro\,de

considerable scope for considering why particular strategies may have succeeded or

failed. Second, these strategies are underscored by discourses of rights and discourses

of normalization respectively. This pennits us [0 examine the connections bern'ccn

them in a specific context and, accordingly. [0 consider whether these discourses

constitute two parallel systems of power which actually merge in the context of law's

relationship to the female body, as suggested in Chapter One.~~1 Overall. these cases

provide a very useful basis for analyzing the connections bc[\vecn the organization of

knowledge about woments bodies, the ways that women·s bodies arc consnntted 10

=au There. It wall be remembered. I mttoduccd (he arguments ot Caml Sman nn (has Issue. See C. Sman.

F"'ItU.lllUllbt Po,," IIILzw (London: Roudcdgc. 1(89) at 96.

90



•

•

legal discourses, and the ways that law's power is invoked to exercise conttol over the

bodies of \vomeno

Parr I will analyze the cases mat ha\~e considered the question of prenatal intervention

pursuant to Child \Y/elfare legislationo In these cases, couns have been asked to order

intervention on the basis that the fetus is a child in need of protection within the

terms of the relevant provincial statute. ~1 ~ro this extent, they involve a

consideration of whether the ferus is a child and, therefore, deserving of the law's

protection.~:! nus strateg)', although successful in the early cases, has been

subsequently questioned on the bases that such intervention infringes the liberty

rights of the pregnant woman, and that the ferus has no legal personality. ~)-;

Parr II will analyze the first instance and ~Ianitoba Court of :\ppeal decision in

W7nniptg Child i,- FtJ11Iily Smlli:ts v G. This case Signals a shift in strategy a\vay from a

strict focus on the fetus, towards the mental capacity of the pregnant \\'0man° ~Ibus,

the intervention is Justified on the basis that the woman is incapable of consenting to

treatment which is in 1Jn" best mterests. This may snU be an Indirect method for

controlling the pregnant woman in the interests of the feNS. I-Io\\"cver. the focus on

the pregnane woman and the language of best lOtercsts make this strategy less open to

:AI Sec IV Ch,Jdrr,,'s Aid Stlf.ltty ofCif) Q(&Umlk lIIUi T (IClKl 59 ( )R (10) ~04 (Prm· Cr.l where the cnurt hdd

thar the ferus 'oao"aS tn need of protecnon .lnd made It ;a 'oao"aro of the court fur three munths. In IV R (19871 f)

RFL (3d) 415 (Prov.Cr). Da\1S Pm\·. J found that the Supenntcndcnt of F:umI~' and Ctuld Scn"1ces had

power under me Fdlftl& Jltd Chtld S,,,,,,., o-kl S.B.C. 1980. c.11 to effecr the prc.btrth apprehension of a ferus

10 the process of being born and for the purposes of ensunng ;,l SUrgIcal delivery. Tim decwon 'A"25

overturned on appC2J. Sec mfa. nore 163.

~ Express St2rutory pro\~lons regarding feruses also CXlSt In the Fanuly Scn"1ces leglslanon of Sew

BnmSWlck ;tIld Yukon Tcmrory. Sew BrunSWIck"s C.hild JIId FI.lMlIy Stmi·t.r ..wi F"",,~ &JmOIU A,t S~B.

1980 c. C·21 defines duJd to mclude unborn duJd. .\ccordingl}o. an unborn chtJd can be the roble(t of a

5Upet'V1SOry order m Clrcumstanco ","here neglect IS shown. ilI1d dus pu\\-cr has becn exercIscd; ."OOIt1V4.lII

BffIJUM(i (AfillUtrf" h Jati If Ju S,,",",.1,l»IIJItll1lllll""ns) , ....0. (1990) 109 ~BR (2d) 191 (QB). Secoon

134(1) of the Yukon Tcmtory's ChtlJrmi .-kt. R..S.Y.T. 1986. (.11 enables the Dtrc:ctor of Chddrcn to appl~·

ro rhe coun for an order ro rcquuc a pregnant woman ru rcCc:l\·C counseling or rupcn",lon m respect ut

alcohol usc if the ferus IS ill scnous nsk of sufCcnng fcral alcohol s)-ndrnmr.

~l Sec RI &bJ R (1988) 15 RFL (3d) 225 (sO tt\'cnmg IV R (1987) 9 RFL (3d) 415; md RIA (11l1l1nul

1990 28 RFL (3d) 2B8 (F:am.Ct).
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challenge based on rights arguments.2M This shift in strategy is particularly interesting

in the conte..~t of Foucault's mesis about the mechanisms of po\vcr operating through

the discourses of the modem episteme. It draws heavily on psychiatric and medical

evidence about mental disorder for its legitimation, and it relies on sun"cillance and

normalization practices as remedial activities. It also forces a consideration of the

efficacy of rights-based strategies, pointing to the possibility that, bJ1ven the

interconnectedness of juridical and non-juridical forms of power, recourse to rights

discourses may be insufficient to prevent the encroachment of disciplinary

surveillance.

In the following analysis of these legal discourses I will focus on three particular

questions. first, how is the pregnant body of the woman described and, accordingly,

represented in these legal discourses? This raises questions about the assimilation 0 f

scientific discourses about me female body into law, and dra\\"S attention to the

pri\rileging of particular forms of knowledge in legal discourses. Second, how are the

woman's motivations in refusing medical treatment described and interpreted by

judges? This question is intended to discern the extent to whIch discourses about

motherhood and appropriate maternal behavior influence the way in \vhich a

pregnant patient's decision to refuse medical treatment is judged. It is also desiWlcd

to illuminate how legal discourses participate in the process of ascnbing speCIfic

cultural meanings to women's bodies. ~[y third line of inquiry is to consldcr the

relationship betwcen these descriptions of the bodies and bcha\;ors of prcWlanr

women on the one hand, and the course of action adopted by the court, on the othc:r.

This question is intcnded to illuminate me connections bctween knowledge about the

body, the growing number of mechanisms availablc to exercIse power o'"er it, and the

co-opting of judicial power to buttress chese methods of surveillance and

normalization.

:M ;\lthough the Manatoba Cuurt uf .-\ppaJ cnnclZed (he Inwcr cnun for sceklnJ.t ro do mdlfCctly. fhat

whtch could not be: done directly (supra nure 251) at 257). I[ as not dC2l that (he Intentlnn 'l-ul oll\\"'aYs be ~u

nbvwusly open to challenge. T\L'O POints made the Intenoun ObV1UUS In (he Queen's Bench uecl:unn. Fint•

(he orden remunated on me day of btrth. a poant that w:u referred to by the Court of .\ppcal as rc\·calmK

the true motlVanon bclund the order. Sc:con~ Jusnce Schulman mmcared 10 has obiter remarks that the

focus of the court's orden should be me ··chdd to be bom··~ supn note 258 at 253.
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The primary limitation of this approach is that it risks reinforcing the Cartesian

division between mind and body. This division resonates in me approaches taken in

many of the prenatal intervention cases, and it is already written into the general legal

principle relating to refusals of medical treannent. That principle, stated simply, is that

competent adult patients have the right to decide whether co consent to medical

trcarmenr..:!lJS If they do not consent, then the treatment cannot be forced upon them

even if it means that they will die 'Without it. 2M The notion of mental competency is

critical. If the patient does not ha\"e the requisite mental capacity, then the refusal to

consent to treatment 15 not valid. In chis schema, the mind is posited as the

controller of the body, the corollary being that the absence of mental capacity signals

a body without conrrol and, therefore, in need of control. The danger, of course, is

that a body so represented might be devalued as a person, especially when a principal

characteristic of personhood is a rational mind. This has ob\;ous implications, but it

is also important to note that this danger might be compounded \vhen the body in

question shares many other characteristics that correspond [0 the devalued term in

the binary pairs that consnrute Cartesian thinking-not only bod~o but also woman,

nature, and resource. I hope to go some \\Oay to\\Oard overcoming the problems

inherent in repeating this mind/body division in my analysis by demonstrating the

points at which different interpretations might have been open to courts had the

~~bodied perspective of the pregnant woman been incorporatcd into legal reasoning.

The advantage of considering la\\"'s anenaon to the corporeality of the prcb'l1ant

women, separately from its consideration of her nund and, by cxtension, her

behavior, is that the points of intersection between the law and medical discourses

about the body, and law and cultural discourses about motherhood, can be

diffc:rentiated and highlighted. In chis regard, the deosions thcmseh"es can be

compared and contrasted by reference to the degree of Judicial regard accorded

~a\"idence about the risks posed to the ferus based on scientific c\;dence and c\"tdence

about ·bad' mothering in the past. lbe cases themseh'es show that the la\v's approach

has been inconsistent on the question of whether court-ordered inte[\"~"fltion is Icgat a

~ lVii/" HM~hu (1980) 114 DLR (3d) 1 tS.C.C.).

2M .\1""1/'" Sn"""tIII (1990) 67 DLR (4da) 321 (On( G\).
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factor that may in part be attributable to the incomplete integration of non-legal

discourses about the maternal body.

I. Prenatal Intervention Based on Child Welfare Statutes

The circumstances giving rise [0 the intenrenrions soughr can be grouped into three

categories. First., the woman's body allegedly poses some threat to the fetus \vhich

medical mten."enrion could fi."< or at lt~st., alleviate. Second, the ,voman refuses to co

operate with doctors or child welfare representatives in relation to the proposed

treatment. "Third., doctors or child welfare representatives wish to force the woman

to comply with the proposed treatment regimen in the interests of the fenls. \Vht.~

these general conditions have been met, couns have been asked [0 determine whether

the treatment can be imposed despttc the absence of [he "toman's consent.

Re Superintendent of Family & Child Services and MacDonaJd267

Barbara ~[acDonald had been addicted to heroin since she ",-as 12 years old. \,('hen

she became pregnant "";th DJ. she was taking methadone.:fJ4 By the rime she

consulted her doctor, she was too far into the pregnancy to cease taking methadone

without inJUry [0 me ferus. ~l) The evidence \\'3S that she was tr(.~tcd by four doctors

who, among other things, managed her methadone intake during the remainder of her

pregnancy. !7f1 D.J was born on December 10, 1981 showing s~mptoms of drug

addiction. She was treated for drug withdrawal and kept in the hospital. The

Superintendent of Family and Child Services apprehended DJ. and sought an order

under the rami!! dnd Child StrVi'"~ ...kl S.B.C. 1980. c.l1 chat the child was in need of

protection.

!67 (1982) 135 DLR (3d) 330 (sq.
YaA Ibid at 331.

:HI £bid at 332.

!70 Ibid.
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The hearing took place before P. d':\ Colllings on February 22, 1981. Justice P. d':\.

Collings was referred to section l(c ) of the Act which provided that "in need of

protection means, in relation to a child, that he is deprived of necessary care through

the death, absence or disability of his parent." The Superintendent relied on evidence

about the fragile health of the baby, her need for specialized care and attention, and

the inability of her drug-addicted mother to provlde the necessary care. In the result,

the Court found that the :\ct had no application unless and until there was evidence

mat the child \vas deprived of necessary care.171 Since the child had not yet been in

the custody of her parents, there was no c\;dence of actual deprivation.

This decision was reversed by the Supreme Coun of British Columbia. The Coun

relied on section 1(a) of the Act which pro\;ded that "in need of protection means, in

relation to a child, that he is abused or neglected so that his safety or well-being is

endangered".]ustice Proudfoot concluded that this section applied to DJ on the bases

mat (Q she had been abused during gestation, and was merefore born abused; and (ii)

there was sufficient evidence of anriopated neglect owing to the special health needs

of me child, and the likelihood that her parents would not adequately meet chose

needs.

.:\lthough this was not a case about prenatal intervention in the sense that me court

was not asked [0 pr~·vent Barbara ~(acDonaJd from using drugs during her

pregnancy. it merits consideration for two l·~~sons. First~ the finding thac a feNS

could be abused during pregnancy was. 3S we will see, used in subsequent cases as

authority for inccn"cnrion prior ro binh. Second, It pro"des a good example of the

nature of interactions bc[Wcen medical and legal discourses abour me body and,

accordingly, some insights inro the mechanisms of control that these interactions

facilitate.

!l't "The problem 15 that the clu1d has nC\'er been en the care of ~(n ~lacDnnald .and ~o ~lrs ~[acDon3Jd

has had no ctunee ro dcmonstf2te ability ur disability ro cue for her. In \·t~· of r.h2t, .any concept of

disability mat I could UJe to have found a finding wt the duJd "''25 In need of prntccnon 'ImuJd h,l\'c to be

pretty speculatIVe", quoted, tbid at 333.
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BomAbused

There was detailed e\;dence about the effects of drug use during pregnancy and of

the catalogue of symptoms suffered b}~ D.J. at binh. These included: "incessan~

inconsolable crying, vomiting, inability [0 sleep, twitching, reluctance [0 feed~ poor

sucking performance, irritabilityt reluctance to being held~ explosive diarrhea~ profuse

swearing, jittery limbs, barking cough, physical tension and squirming."!11 Persuaded

by medical evidence of the "physical problems chat a baby born drug-addicted has to

endure./'!7' the Court decided chat "it \\tould be incredible to come to any other

conclusion than that a drug-addicted baby is born abused. "[bat abuse has occurred

during the gestation period".!74

The significance of this finding lies in the fact that it purported [0 expand the

operation of the :\cr co feruses by identi~;ng acts caking place before the child came

into existence as child abuse. Jusricc Proudfoot found some support for this

conclusion in Rt ChilJrrn'i _ilid Sodtty for Iht Dislni:t 0/ /Vnora and J.L:"; That case

involved care proceedings in respect of an infant born ",;th fetal alcohol syndrome.

There, the Court did "not preclude a finding that a child "en ventre sa mere" is in fact

a child for the purpose of the: :\ct:'!1(t Howev'er, the Ontario :\ct included a section

that had no equivalent in the British Columbia :\ct. Section 6(2)(g) of the C'hild 117tttdrt

.-"lft R.S.O. 1980, c.66 pro\,ded that the Society assist the "parents of children born or

likely to be born outside of marriage and their children born outside of marriage. HZ/7

The reference co 'likely co be born' was read as e.xtending the definition of child to

feruses. In addition, me child in Rt Childnn'i .-lidSodt!!Jor tht DiJtri,1 0/ Ktnora dndJ.L

had been in the custody of her mother since her binh and her morner had refused to

obtain proper remedial care and medical treatment for the child. :\ccordingly. the

finding that the child was in need of protection pnor to binh was not essential to the

:11 Supra nore 267 at 332

:n Ibid at 335.

:74 ibid.

:7'S (1981) 134 DLR (3d) 149 (pnlV.Ct).

176 Ibid at 152

m Sccaon 6(2)(g). This sccoon was not mcluded lrl [he later <.."ht1J nd FiIIIIIly Jtml..,J .·I~·/ S.O.• 19M4 c55.
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orders made. Taken togethert these factors make Rt Children'! ~.:lid Sodt!yJor the DisJri,1

ofKtnora andJ.L a dubious authority for J'ttal:Donald's case.

Treatment and Supervision Regimen

In rdarion to the issue of endangerment to rhe health and \veU-being of the child. the

Court heard e\;dence about the sort of caring she required in light of her current

health susceptibilities. The medical c\;dence was that the baby required:

careful nutational mamtcnance as drug-addicted babies reqwre twtce the: calones of a

nannal child for bram and organ growth. The: severe anaemia requires close observation

by expcnencc:d personnel for symptoms of further wtthdra\\-al or mfection. The baby

requires daily Weighing and skilled personnel (0 assess the: conduct of the \\o'lthdra\val

process and to dctenrune whether the level of stress In the home IS such that a chud IS 10

danger of abuse or neglect.~

This evidencet in effect. indicates that the child needed care \vhich no parent could

pro\;de. ·fhe references to ~experienced personner and "skilled personnel' reinforce

this point. This was funher remforced with e\;dence from a "neo·natal \\ithdrawal

syndrome' and 'child abuse' expert \vho deposed that "'a drug addicted baby may

invoke exasperation by his or her incessant and inconsolable crying... --drug-addicted

babies like DJ. can invite abuse in any home and place a uemendous burden on even

the best of parents."m The clear implication was that OJ's part.ants were a far cry from

~the best of parents'. He went on to describe for the coun a u[)-pical scenario for

child abuse and infanticide".:!*t This involved the presence of a step-father who may

use violence against the child. Such abuse could be prompted by feelings of

resentment because he must compete with the child for the: mother's affection, and by

his inability to cope with (he child's crying.~1 Ibere waSt in addinon, (..vtdt.~ce of

concern about the particular abusive tendencies of ~(r O'Brian, Barbara ~[acDonald's

partner. which made this hypothetical scenario likely to materialize in 01's home.

:rl Supra note 267 at 333.

m Ibid at 336.

• Ibid.
~I Ibid.
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:\mong the characteristics singled out~ the court heard evidence that he was "abusive

toward staff at the hospital",182 that he had "much less than the usual endowment of

patience and roleranceJJ
,18J that he had "many irrational beliefs" including that the

medical rreaanent recommended for D.]. was unnecessary,1H4 and that he seemed to

"totally dominate the mother".ZM5

:\lthough there was no current evidence a,"ailable of inadequate care or neglect~ the

Court found that anticipated neglect, in addition co the current manif~starionsof drug

use during pregnancy, sufficed to make OJ a child in need of protection. In the

Court's view "since immediately after birth, she has undergone severe physical pain

during the "'1thdrawal process. Her safety and well-being, has been and continues to

be endangered."2Hl.

Supervision

The Court received affida\;t evidence from Dr Segal detailing the extenslV~

supervision required to ensure the safety and ","ell-being of the child. "Ibis included

homemakers services seven days a ",oeek, \~sits by the community health nurse thre~

times a week and daily visits by a social ",·orker.~7 In addition, he deposed that ··it is

m~' diagnosis and prognosis that \"o[untary supervision and \Ooluntary support sen"ices

\vould not (.~sure the safety and ""ell-being of this child... If the support scn;ccs arc

not Ul place on an involuntary basis then the child would be in a high risk situation.

The death of the child being one of the very real conscquences.":!AA

The Coun ordered that the child remain with her mother under the supervision of the

Superintendent. In addition. the following conditions were imposed:

(1) There: arc: to be: no overnight \"\Sus wuh the baby;

~ Ibid.

:-, Ibid.

S& Ibid.

~s Ibid at 33i.

~ Ibid at 335.

:s7 Ibid at 338.

» Ibid.
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(2) The family is to reside in Vancouver to ensure: the: continuance of the social services

support team which has been established;

(3) Dr Segal is to have: the sole discretion as to the level of suppon sen;ces required to

ensure the safety and well-being of this child; and

(4) The child is to remain in the: home and not be taken on excursions to public

places.:JI'J

:\ number of aspects of this case bear special mention. First, the finding that, as a

matter of la\v, a ferus could be abused during gestation opened up new possibilities

for child protection applications before birth. This raises :1 host of issues th:lt do not

arise in applications taking place after the birth of the child. Since it is more difficult

to establish hann to an (.anti~~ c..ancased \\;thin the morner's bod}~ (especially in the

absence of her co-operation), how \\-ill harm be established? How will any orders

made in respect of the ferus be enforced? How will dUs infringcmc.ant of me mother's

liberty interests be Justified?

Second, medical and psychological knowledge played a prominent rolc in chis case in

three important respects. Firs4 the finding that drug use during pregnancy amounted

to child abuse, is premised on ;1 construction of the pregnant body as two enrities.

~[edical evidence about the hannful effects of drug use on the ferus supports this

construction because it characterizes the motherts drug usc as an act causing hann to

another, rather than an act in relation to her body.~)ll

lbird. Barbara ~lacDonald, it will be remembered. was using methadone during her

pregnancy under medical supervision, and there was no e\;dence that she did not co

operate in thc medical management of her pregnancy. Barbara ~[acDonald \\·35,

therefore, already subJect to medical sun'cillance prior to Judicial intervention. Her

presence in the coumoom was no doubt facilitated by this prior sun·cillance. These

:111 Ibid at 339.

~ In her work on materna! sclfhood. Isabel Karpan analyses how the boundary metaphor 1$ used an IcKU

discourses to effecnvdy disembody the mother and to debnC2tc and redefine her agency. nus IS achlC:vcd•

she argues. when the ulterprcave acts of fUdges descnbc the acnons of a pregnant wnman ;u lmpacnng on

50mc sublcct other than hcnclf. Sec I. Karpm. "Reuna~g Maternal Sdthood: Tran5~ssm~ B()d~'

Boundancs and the Law" (1994) :! The ;\ustr.ilian Fenurust law Juurnal 36 at 41.
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coalitions effectively removed any possibiliry of Barbara ~IacDonald maintaining

custody of her child. Her mistake was to become pregnant while she was using

methadone..-\lthough she continued to use methadone during the course of her

pregnancy, under medical supen;sion and pursuant to medical ad"ice, her acts were

characterized as acts of child abuse.

Fourth, psychological profiling formed the basis for predictions about the risks to the

child in the absence of extensive, involuntary supcr.;sion. It was acccpted that thc

risk to the child was enhanced by ~Ir O~rian's opposition towards the interventions.

This resistance was created as a danger, and formed a basis for the CDun's orders.

The form of those orders reflected the opinion of a doctor as to the level of

supen;sion required and, further, conferred addinonal power on him to determine

the narurt~ and scope of supervision. In this way, me exercise of control over the

family can be characterized as operating in the form of a coalition between judicial

power and mechanisms of disciplinary surveillance.

Re Children's Aid Society of City of Belleville and T

The primary issue before the coun In Rt Child""! .-lidSodtly a/Lily ~"Btlkt'tiltand FH

was whether Linda T.'s fetus was a child in need of protection within the meaning of

the Child and Fami& Smi'1I .·kt, S.D. 1984. c.55. Linda Twas 16 rears old, unmarried~

and without permanent accommodation. She was also between 37 and 38 \\Oeeks

pregnant. The Children's Aid Socctr alleged thar Linda T had refused to obtain

medical assistance and her behavior demonstrated a lack of concern for the health of

her ferus. It was on this basis that the Children's :\id Society sought \\Oardship orders

in relation to the fetus for a period of three months. :!'J!

~I (1987) 59 O.R. (2d) 204.

m h was also accepted that thcn: was fCU(mablc: cause: rn bcbC\"c that lmdOl T. \\ilS lSuffenng from a menCll

disorder which would likely rcsult in 5CnnUl bodily harm [0 herself or anmhcr person. The: cnun n:wardc:d

the ferus as anothcr penon wtthJn the mcarung of the .\I,.fIIIHtabh .·1~1 R.S.O. 1982. c.16~ and ordered her

[0 undcfKO psyduatnc assessment. ibid at 207-208.
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This was the second application brought by the Society in [dation to Linda Ts ferus.

In the first application, heard by the same judge two days previously, Justice Kirkland

held that he had "authoriry to find a child en ventre sa mere to be in need of

protection"2'H although there was insufficient evidence at that rime to escablish that

the ferus was a child in need of protection within the scope of me :\ct. In concluding

that the sranIte conferred jurisdiction over feruses he relied on Rt j~upm·nlfndtnl of

FamilY ~-. Cnild StmL"tJ and ..\ltA·OontJld zr)4and IV Bro1Vn~Z'JS Both cases involved already

born children.

The Court also e:<amined section 37(2) of the :\ct which sets out the circumstances in

which a child might be found to be in need of protection. It found that the ferus fell

within the circumstances covered by clauses (b), (e) and Uto some extent" (h).~1

Clause (b) ~'Pecifies that a child is in need of protection where there is a substantial

risk that the child will suffer physical harm int1icted by the person having charge of

the child, or caused by their failure to care for, or adequately protect and supcr\;se the

child. Gause (e) relates to circumstances in which the child requires medical

treatment [0 cure" prevent or alleviate physical harm" and \vhcrc the person having

charge of the child fails to, refuses to or 1S unable to pro\,de or consent to the

treatment. .\ child is in need of protection pursuant [0 clause (h) if she or he suffers

from a mcnt:l1, emotional or developmental condition thar, if not remedied, could

seriously impair the child's development, and the person in charge does not provide

the required treatment.

~, IV O"IJ,.,,,i AId JtIIlt/) (I! &11I,.,/11 &l1IIi C"bonr Ch,ld tJf L T. JIId G.A. (~[arch 30, t"K7), BcUc:vulc IOdP

(Ont. Provo Ct. Fam. Ow) (unre:ponc:d) at 9.

~ (1982) 135 DLR (3d) 330 (S.C.).

m (1974) <) OR (2d) 185 (Co. Ct.). 11us case cnncerned the mabahty of the: chudrcn's parents to adequ:ltd~·

carc: fur lhc:ar clu1drcn oWIng to mOl' own dssabwncs. The passa~ reked upon by m IV LhllJrr','I .-W JOllity

til Of) (Ii &1Jm& dIIIi T 'A":IS the oplruon of ;a ·'loca! psyduamsc" ",iueh 'A'2S unhaltlnngly adopted b~·

Slunuu J: "Every chdd should have: baste nghrs such :as: the nKht to be 'A·:uued. the nght to be born

healthy. me nght to In·c 111 a healthy ermmnmenr, the nght to such bUIC needs ;l$ fnnd. hOUSing and

~ducanoo.and the nghr to cuonnuous lcwmg c~re:, (ibId at 192).

:'J6 Ibid.
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Linda's Body

The court specifically considered the evidence relaring to the body of Linda T. as

significant in its determination to grant the orders, relying in particular on evidence of

"abdominal discharge" and "abdominal pain". The judgement rev'eals contradictory

evidence on these issues.~)7 Ultimately, however, the iudge rejected Linda T.'s

evidence about what was happening [0 her body and adopted instead the e\;dence of

her husband and his sister:

Thc four stgnificant aspects of the evIdence that bor on my decision are findy that

mere has been some form of discharge [hat ma~' or may not be normal in this particular

siruanon. The eVldence of N.K. and G.K. [Lmda's husband and hiS sisterl is that there

has been considcrable discharge of an odorous nature. Lmda has essennally denied it. I

have conSidered her C\,dcnce as being a dental of dtschargc9 although [ think It IS

somewhat qualified in that regard. Secondly. there IS the C\'1dencc: of abdominal pam. at

runes severe, lasnng for a penod of at least up to an hour and a half. .\gam9 Linda 10 J

qualified way, has denied abdonunaJ pam, but has referred to Udiscomfort",:'JK

Oearly~ Linda~s e\;dence about me intensity of pam she u."aS experiencing and about

the amount of discharge emanating from her own bod~' was not bdie\~cd. The Court

explicitly relied on evidence of st.~ere abdominal pain and discharge from other

sources. namely Linda's common law husband and his sister. Justice Kirkland does

not make dear his basis for accepting the c:\;dc:ncc of these third parties and rejecting

the e\;dence of Linda. The fact mat Linda did not \\'ant to accept medical treatment

might hav'c been reason for assuming that she \\~ould minimize the level of discomfort

that she may have been experiencing. On the other hand~ it seems strange to dismiss

the evidence of the person whose "bodily infirmities' arc at issue \\-ithout giving

reasons for doing so. It remains an inescapable conclusion surely. that Linda T is the

only person who can really know how much abdominal pain she is experiencing.

m Inrercsnngly. one: of (he: aspects thar scts tJus case apan from the uther cases rehiang to prcrt2tal

lJuc:rvcnaon IS that the pregrumt WOlTWl was not onlr reprcsented at the appbcanon but also ~'il\'C: C\,dencc.

:JII Supra note 291 at 205.
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The consequences of these bodily symptoms were also the subject of evidence. In

particular, the Court heard evidence about the risks that the abdominal discomfort

and discharge posed to the ferus. Jusrice Kirkland states:

Considering the dcvdopmentaJ condition of the child. as related in the c\,dence of the

public health nursc:, the child would indeed be in a serious nsk siruanon where there

exists an abdominal discharge and abdominal pain. These could be symptoms of

infection in the ferus itsc:lf. The doctor's evidence [ he3!'u laSt Thursday night indicates

an infection em lead (0 pneumonia. This could thereby result in the dcath of the

unborn child.~J

This passage contains references to child, ferus and unborn child indicating some

confusion about the narure of the entity that the coun is being asked to protect. His

Honour uses the language of child in connection \v1th the description of Linda's

bodily pain and discharge. By contrast he uses the language of ferus in connection

with a \;sual image of the entity inside the body of Linda T. and unborn child in

connection with its possible death. This confusion enables the court to proceed

wimout offcring any clear basis for conflaring the starns of the ferus and a child.

:\ number of silences also eXIst. It is noc clear from the judgement whether this

doctor actually examined Linda T, nor is an}~ attc:mpt made to quanofy the risk that

this pain and discharge couId be symptoms of pneumonia, and if so, the risk that this

could result in fetal death. In shon, the passage consists of a stnng of possibilities,

which together culminate in the ominous and rather grim image of the death of the

~child' inside Linda T.'s body. "Ibis is imponant because this kno\\Olcdgc forms the

basis of the judge's decision to compel Linda to accept medical trC;ltmC.ar1t. In the

context of this particular casc, It seems quite clear that medical knowledge is

privileged with a status greater than Linda T.'s own experience, and yet the basis for

that knowledge: is vague and imprecise. The effect, however, was to construct Linda's

body as a dangerous environment for the ferus and, accordingly, a deviation from the

ideal maternal body.

m [bid at 105~206.
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Lindats Behavior

The Court also relied on evidence of Linda Ts behavior and attitude to find the ferus

in need of protection under s37(2)(b) & (e). Her beha\;or was described as "erratic"

and, according to the evidence, she had moved residences a number 0 f times in the

previous month. Linda 1S counsel submitted that this had been for economic

reasons, but the judge did not accept that explanation. ~l) On one occasion, Linda T

had spent the night in an underground parking lot, and had sat in a puddle of cold

water whilst improperly dressed. 1AH His Honour concluded that this was "significant

as to the state of mind of Linda and the danger that this represents to the unborn

Linda's state of mind was, therefore, used as e\;dence of the danger she posed [0 the

fetus. In addition to her inability to properly clothe and house herself, she refused

medical treatment. len This was seen as an attitude that was h not conducive to the safe

and healthy delivery of me child."-".... In conjunction with her unfit bodily state, the

coun reached the conclusion that the ferus was a child in need of protection. lUS

The Court also found, in the absence of psychiamc evidence, that there was

reasonable cause to believe that Linda ~r was suffering from a mental disorder. This

finding was based on the c\'1dence of her unwillingness to accept medical treatmcnt~

and orner conduct thought inappropnaee for a pregnant woman. In the context of

the Attn/al fltcJllh /IL1 R.S.O. c.262, this behavior was taken as e\;dcnce of an attempt

to cause bodily harm to herself or the ferus. There was enough mfonnanon for the

judge to conclude that there \\~s reasonable cause to belicve that l..1nda ,","as suffering

from a menea! disorder which would likely result in serious bodily harm to herself or

\011 Ibtd at 206.

101 Ibtd ar 207.

\02 Ibid at 206.

~n "She: refuses to ,eck. nwntun or accept any (ann of medical ;USlSt2nCe which is clearly nCCC:5sa~' for the

delivery of the chdd. pamcuJarly where: men: is a far dur the chtld could be born In an unhcaJm~' ,tate: or

10 a summon where: the: chtld"s bfe: IS al osk:" Ibtd.

'DI Ibtu.

"Ii [btd at 205.
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another person. On the basis of these findings, me Coun ordered that Linda T be

assessed pursuant to s10 of the Al~n/tJl Htajlh /1,1, 1980. By contemplating the risk

that Linda's behavior might hann another, the judge interpreted 'anomer person' as

covering feruses, This is a funher example of the norional separation of the ferus

from the mother.

The significance of this interpretation of Linda 1s behavior is twofold. Firs~ her

refusal of medical treatment and her indigent circumstances set her apart for the ideal

mother to be. Second, the suggestion that she is mentally disordered has the effect of

representing her as a pregnant body out of control. The mind, which is traditionally

understood as the means of controlling the body, is not functioning and thereforc,

intervention is required. There is no concerted effort to understand the explanations

offered by Linda T. in relation to her body or behavior. EVIdence about economic

difficulties and pain and discomfort were disregarded.

Orders

The Court ordered that the "child be a ward of the society for three monrns.U"lt, The

judgement \vas completely silent on the lOgIstics of this order, and on the

infringement of linda 1S rights. ~)1 This silence sustains the fragtle conceprualization

of the mother and ferus as separate entities. The challenges to this conceprualizaoon

inherent in the physical realities of warding a fetus were thus obfuscated.

ReR

In Rt R \l1H the Superintendent of Fanuly and Child Service apprehended the ferus of a

woman refusing to consent [0 a caesarean section. The purpose of the apprehl.~SlOn

'06 Ibid.

'01 Susan TatcuN rccounb that medta rcputts ilt the ume milicated that the C.\.S. mtendcd to offer;l r.mgc

of opnons [0 Landa and (he opnon ulnmardy punucd would depend un the level uf (U-upCr2bOn they

ttccved form her. They did not reCOil from the pnlSpCct (If scdung Lmda'~ iUTC5t m the event uf iU\y

fadure to comply wllh theIr dirc1:nons. S. Tatcuhl. ".\pprchcndang the FeNS EN l 'ftlm J" .\lm: ;\ StUuy Ul

Judioal Slaght of Hand" (1989) 53 Saskatchewan Law RC\,tcw 113. 116_

llII (1987) 9 RFL (3d) 415 (prov.Ct).
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was to enable the Superintendent to ad\;se the doctor to do what was medically

required to ensure the safety and well-being of the 'child'. :\lthough ~1rs R agreed to

the procedure prior to its being performed, the apprehension order was used as a

further basis to maintain custody of the child after its binh and so was subsequendy

challenged. The court was, therefore, required to determine whether the pre-birth

apprehension was validly obtained under the powers conferred by the FtUJ/ity and Child

Snvite A,t, S.B.C. 1980, c.ll. The Superintendent argued that the apprehension was

valid on the basis that the 'child' was deprived of necessary medical care by reason of

its momer's disabihy. This required an assessment of the circumstances giving rise to

the apprehension, namdy, the alleged danger posed [0 the fcrus by the mother's

refusal to consent to a caesarean delivery.

Mrs R's Body

The Superintendent of Child and Family Services was telephoned by ~lrs Rls treating

doctor, Dr Zourvcs, while she was in labor. \(l') He informed the Superintendent that

the ferus would die if a caesarean section was not performed, and that ~[rs R \\"ould

not consent to that procedure. WidUn an hour of the telephone call, Dr Zourycs \vas

notified that the Superintendent was apprehending the lchi1d' and that he was directed

to do what U was medically required for the child but that he was not consenting to

any medical procedure to be performed on the mother.n'ltI

[n the judgement, ~lrs R:s body was described in me foUo\\-ing way:

.. the cer\"i~ or openmg to the uterus, \\"as opened 5-6 em, which is fifty per cent of the

complete opcmng requued; and bulgmg through If was the sac uf tlwd conrammg at

least one: limb and the: umbilical cord. The baby was In a footling b~cch prc:sentanon

(hC2d up With a foot or both feet protruding through the: pamally nprnc:d cc:n"L'<). The:

111) [bid at 416.

\lU [bid.
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concem was that, should the sac of fluid rupture, the umbilical cord would be

compressed, thus cutting off the baby's oxygen. ll t

This passage focuses on the contact bet\veen the 'baby's' body and the body of ~1rs

R, particularly her cervix. In the opinion of the medical experts, this was threatening,

The judge unambiguously accepted the veracity of this kno\vledge, and went on to

state that:

The evidence is clear and conase. The cesarean section was mandatory for me safety

and well-bang ot the chdd. Dr Zouvres Said ..thert~ W1S no brrey area ... what 1 saw.

[there was) only one safe way for the paoent and the baby", '1:'

:\s events unfolded ~lrs R who was not informed of the apprehension order,

consented to the caesarean section. It is difficult to say whether this was voluntary or

\vhether she yielded to the pressure brought to bear by medical sraff. If it was a

voluntary consent~ her decision to reverse her earlier refusal could have reflected a

change in her experience of how her labor was progressing, a possibility not

considered in the judgement. Like &- C'hildfPn i ,,~lid Jodtty oj City 0" Btl1n7J/t unJ T,

there is no room in this legal discussion for the possibility of pregnant \vomen having

legally relevant knowledge about their bodies. Indeed, the judgement also contains a

description of c.-vents as they occurred immediately after ~lrs R had agreed [0 the

operation. This seems to serve the purpose of \rindicaring the doctor's predictions:

..\5 .\lrs [R.I ~'as bong transferred from the stretcher to the npct':Inng table the sac

ruptured wuh it gush of tlwd. [mmediate e:ununanon found the cord and [o\\'er limb

felt high in the vagma and the cen","< snll only pamaJ.l~' opened. The coni \\'35 pulsanng

and monnoring of me hart did not :ihow any Lmmediate distress, In \'lew of .\lrs [R.rs

chronic bronchitis due to he:l\'Y ogarctte usc an epidural anaesthcnc was used. .\n

uneventful Ccsafan Secoon was performed rcsulnng In the dcli\'cry of a healthy male

mfant at 22.J9 hours. The baby wClghed 2500 gms. and was \'1goroWi at bmh, \1 \

m Ibid.

"2 Ibid.

U'[bul

107



•

•

~\lthough uncritically accepted by the court as an objective repon, the partiality of this

account is embedded in the contrasting \;sua! images of ~f.rs R and the baby, as \vell

as the contrasting constructions of the contact bet\veen the bodies of .\1rs R and the

ferus, and ~1rs R and the surgeons. ~f.rs R appears in this account in the form of a

vagina and cervix causing obstruction to the birth of her baby, and as a hea\~ smoker.

In this way our vision of her is negative and she is easily seen as a dangerous and

unhealthy body. In stark contrast, the baby is seen as \;gorous and healthy. Similarly,

the "gush of fluid" and the "pulsating cord" convey a contact between .\1rs R and the

ferus mat is thrt~tening and abhorrent By contrast, the use of the words

"uneventful" to describe the caesarean section con\"cy a sense that the contact

between ~frs R's body and the medical staff is safe and non-thr~tening. What is

meant, I suppose, is that once ~l.rs R was sedated, the operariun proceeded \Vithour

any medical complications. However, the descriptor "uneventful" presupposes that

the operation itself could be divorced from the potentially \;ok-nt context in which it

was perfonned. It also obscure') the physical dangers to ~1rs R inherent in major

surgery.

Mrs R's Behavior

There was extensive and detailed evidence about ~1rs R's parenting skills and general

chaotic lifes~le. 'Ibis e\;dence addressed the further issue of \\'hether a permanent

guardianship order should have bet.~ granted and is therefore not strictly reIe\'ant ro

the pre-binh apprehension. It does. however. contribute to [he overall pIcture of ~Irs

R as a bad morner. :\s such, it cannot be easily separated from the Coun's decision

regarding the legality of me pre.birth apprehension. The Court \\~S quite explicit

about ~lrs R's part.~ring abilities. There was o\'erwhelming c\;dcnce from medical

staff and social workers that ~lrs R was uincapable of parenting a child."H-I She \\~s

unable to "effectively, appropriately and safely, nunurc and parl~t a child of any

age."'lS She had already produced four children, all of whom \vere the sublcct of

permanent wardship orders.

'It [bid at 417.

Ui [bid.
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The Legality of the Pre..birth Apprehension

The Court concluded that the pre-birth apprehension was 'entirely proper'? relying on

S~n'nJtndtnJ oj' FtlI11ity and LbilJ SfTVit"t v J.~la,"Dontlid as authority. In a manner

consistent with the approach taken in IV Lhild~n's Aid SOL"ltty ofCity of BflkviIJe dnd T,

the Court sidestepped the serious question of \vhat such an apprehension meant as

regards the rights of ~1rs R. In chis case, however, the disavowal of their relevance

was explicit:

The purpose of the apprehension W2S to ensure proper medical attennon for the baby.

This is not a case of women's rights; ~1rs R consented wtthout caeraon or threat to the

operation . . . This is sunply a case to dctenninc: what is best for the safety and wdl

being of chis child. It is dear that this child was m the process of being born and the:

intervention and redirecnon of its btrth were reqwred for its SU1'vt\"a1. It was at or near

term. It rcqwred no life support; It \vas \"lgorous at binh and mde:e:d he: was born

healthy. H~

This language achicves the cwin purposes of constrUcting ~1rs R and her child as

separate, and of privilcging the knowledge of doctors about what acrion \W~s required.

ImportandYt the fact that ~lrs R ~;as apparendy not coerced into the procedure was

noe interpreted as evidence that she too may have decided that intervention was

appropriate for her. Nor did me court consider her consent as a basis for \;riating the

basis for the apprehension. This point was? howe\~ert considered by the appelbte

court which overruled Jusncc Da\;s' decision on the legality of the prc-birth

apprehension. \17

The British Columbia Supreme Coun set aside the decision of the Pro\,ncial Court. \It'

It found no basis in fact 11" or in law':!!t [0 support a pre-birth apprehension. Ie clearly

'16 Ibid at 420.

"7 Rc Baby R (1988) 53 DLR (4th) 69 (S.C.).

n. Ibad.

W) Jusacc: MacDonnell statcd mat: .. [Alllunung thcn: ,,""as any nght m the ftnt place to app~hend an

unborn chJJd.. It IS apparent from loolung :If the seCOans of the ..\cr relied upon thar WIth the consent to

the caesarnn sccaon the foundanon must surely fall. The tint a11cganon ",-as that the child "'''as dcpm'cd

of necessary medical care: mrough the disability of tts parmL That surdy cannot st2nd. as the ctuId
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distinguished between a fetus and a child, and concluded that the powers under the

Act could only be e:'(ercised in respect of bam children. I t is particularly interesting to

consider the manner in which the Supreme Court framed the relevant question and

the influence this exerted over the considerations deemed relevant to the application

and the reasoning adopted. The Court limited the legal question before it to the issuf:

of whether the fetus was a child within the meaning of the :\ct. \21 In doing so, it

specifically stated that:

The background leading up to these proceedings can be bnetly put, as [ see no need to

review the evidence of the character and conduct of the: mother that carne out Ln

evidence, not her treatment of her previous children, as this is not germane to the tOpIC I

need to address. u::

Thus, a range of evidence about ~1rs Rts character and bad mothering were excluded

from consideration. :\nother factor which distinguished the approach taken by the

Supreme Court \vas its acknowledgement of [he physical interconnectedness of [he

fetus and ~lrs R, and the ramifications of this connection for ~1rs R in light of the

action proposed. This was evident in rwo respects. First, me coun questioned the

claim that the: apprehension was for me purpose of providing medical care to me
fetus and not in any way intended [0 authorize me perfonnance of any medical

procedure on the mother. On chis point the Court stated that U~lt the pre-binh stage,

it is hard [0 imagine how tteatment could be given to the child \\ithour Invading the

body of the motherH
• \2.\ Second. the Court was unable to ignore the infringement of

ulnmarc:ly did not need any medical c;arc, 1S1de from a caCS2rtU\ secnun It rhar "'.., unpc:ram·c. [m2kc no

comment on thar.. , Thc second allq,'2oon of bang dcpnved of necessary medical anconon alsn must

surely fall because medical ancnoon. aJtho\1Kh lare ut me day. "'"':lS authunzed ilnd consented to b~' the

mother, 50 there W':IS no dcpm-aoon of necessary medlc21 anenoon. [havc ItK)ked at thc report to the

court to sec me basIS of the apprehenslun. and have looked :It the a,dencc: led•.lnd [ olm Wl2ble tu

conclude th;at rhere wu a fuund2non at law for the apprehensIOn when It ~-as dnne:' Ibid at '75.

\3) .\frc:r fC\,ewtng the defuunon of duJd In the .\ct. t~e:thcr ""m Enl(luh and Cmad12n authnnry tor the:

propostnon that the: ferus has no legal penonahry. the Cnurt concluded that a teNs IS nut a emld for the

purposes of rhe ..\ct. "1 conclude, therefore, after enmuun~ the FlUItth .1M eJ,,/J Jm.,~., Ad and thc other

relc:\.~t law. dUll the pma."Cn of me Supcnntcndcot to apprehend arc rC"'tnctcd to 1n~g ehl1dren that ha\'c

been delivered. [bId at SO.

UI [bid al 7 t.

l22 Ibid.

U} Ibid at i·1.
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~1rs R's rights inherent in a pre-birth apprehension. In this. it was persuaded by the

English decision of Rt F (in utero): 1:!..

For the apprehension of a child to be effective there must be J measure of control over

the body of the mother. Should it be lawful in this case to apprehend an unborn child

hours before birth. then it would logically follow that an apprehension could take place a

month or more before term. Such powers to interfere with the rights of womcn~ if

granted and if lawfuL must be: done by specific legislation and anything less will not

do.\lS

The Court reached a different conclusion, in part I suggest, because it adopted a

conceptualisation of the mother and ferus as intimately connected. From this

position. the Court was unable to disregard or ignore the tuaterial ~ffects of the

orders on ~Irs R. In other \\·ords, it considered the ramifications of intervenoon

from the embodied perspective of .\1rs R. This approach \\tas also followed in Rt .'"'1

(in IIlmJ). ':6

In concluding this section, I want to offer some thoughts on how these divergl.'"f1t

approaches to the question of prenatal intervention might be explained. [e seems that

Couns which relied heavily on detailed descriptions prov1ded by scientific

explanations of me body of the momer and the ferus as separate entities were more

likely to exercise coercive power o\"er the body of the pregnant \\'oman. ~fhese

decisions do not expressly consider how the intervention proposed \\ill affect me

woman whose body the ferus fonns a part. 'Tne notional dissection of the body of

me pregnant woman with a focus on the ferus, it seems, has the effect of relegating

the pregnant woman to the realm of the insignificant. Con\"ersely, it seems that

courts which conceptualized the body of the pregnant woman as being intimately

connected to the ferus were more likely to reach the opposite result.

':4 (1 9881 2 WLR 1288. Thc Supreme Court \{unred CXren51\"c:l~' (rum (he hc:2dno(c: "[Slmce a foetus ar

wharevc:r stage of Irs developmcnt had no eXIStence mdepcndcnt of ns mother. the cnun could nor cxerClSe

the nghts. powers and duocs o'"cr the foctw without controllmg thc mu(her'5 ;&cn()ns~ th:&t the court could

nor cxtend Its wanlstup JUflJdicoon over nunors to a Junsdicoon on~r ;& mother fnr the pnnccnon uf an

unborn cJuld. wtuch had no legal ~hts or autcncc.. .Ibld;it 79-80.

1lS Ibid at so.
u, (1990) 28 R..F.L (3d) 288 (Fam.er).
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II.. Intervention Based on Mental Incapacity

It will be recalled that in & Childrtn'/ Aid SoLit!J oj" Cit; of Btlltvillt tlnd T, the Coun

ordered that Linda T submit [0 a psychiatric assessment. .\lthough Linda Twas

forced [0 accept prenatal care and supervision for the remainder of her pregnancy

under the Child and FamilY Senna ..-:k/, the Court also made an order under the .\ltnlal

f-[(tll/h ..-:1,1 for the psychiatric assessment of Linda 'r. This points to a connection

between the failure to accept medical treatment for the benefit of the ferus and

mental disorder. This reasoning is advanced in the case of If'inniptg Lnild e,'- Fami!y

SmlIl:tJ v G, where the Queens Bench of ~[anitoba issued interlocutory orders

committing ~[s. G to drug treaanenr during her pregnancy on the basis of mental

incompetence, without any recourse to child protection legislation.

Winnipeg Child & Family Services v G

In l¥?inniptg Child and Fcmtit; Smi''!J v G, \Z1 the \Vinnipeg Child .\00 Family Sen;ces

:\gency sued ~ls. G by statement of claim for an order that G rematn in a place of

safety and refram from taking intoxicating substances until the binh of her child.'~

~[ore immediately, the :\gency sought ;) mandatory injuncnon at common 13\\· to

order G to enter a treatment programme until the binh of her child pending rhe rna!

or. in the alternative, an order committing G ro the custody of the .-\gen~· or Director

of Child and Family Services pursuant to the JltnldJ flttJI'h ..-I,", R.S,~I. 1987, c.~n 10.

\1! (1996) 138 DLR (.Jib) 238 (C.•\.).

1za The reponed deCISion ()f the Quem's Bench relates In lhe mterlncuwry 15$\1e' ;lnu docs not dabor.atc on

the preclSc nature ()f the pnmary dum. ft can be utfened. h(}\n:~..er. that (he phunoff ~()UKht to rely

aJtcrnam'c!)' on the parms pamac lurudiconn O\'er mmon and the cummun law of loft to Kfllund a daun

that G'! negligent conduct toward her unborn duJd couJd be tnrr.uncd. E.tch ot these clamu were

conSIdered and rClccted In thc Caun of .\ppaJ decslon. fn r~ecnnK thcse ugumcnts. the Cuun restalcd

the pnnoplc that me fcrus was not a penon In law and~ ~ccordinKly, had no basIS for bnngmg an acono In

tort. Suntlarly. \Vlmour a 'mmor' (0 protcct. lhe parens pamac Junsdlcnon couJd nor be mvoked; lflJl~

ChilJ & Fa.r1J StmaS pC (1996) 138 D.LR. (41ta) 25.J «(:\) at 258-:!62

11 :!



•

•

G \vas a 22 year old aboriginal woman who was pregnant for the fourth time. She was

described as a "chronie~ solvent abuser·l29 who, as a [esult~ had an "unstable lifestyle"

which included incidents of prosrirurion..HO

G's Parenting History

:\s was the case in Rt R the Court heard C,.xtensiv"c evidence about G's parenting

history. Unlike ~lrs R, however, G's children were described as physically damaged

as a result of G's substance abuse during pregnancy. G's lengthy history of contact

with the Social Services appear to have commenced with their knowledge of her first

pregnancy in 1991, and subsequent contacts \vith her appear to have been moti\~ated

by her pregnancies. HI [0 the first instance, she \",as placed at the Seven Oaks Centre

"presumably on a voluntary basis",H~ and \vas moved to a different centre after the

hinh of the child. Social Services later sought permanent guardianship of the child

when she failed to comply with the condinons imposed at the centre. '-1\ Her second

and third children were born in hospital, appreht.~ded at binh, and later became

permanent wards of the Service. \\4 [n June 1996, the Agency was informed that G

was pregnant again and they attempted to locate her U to detcnnine if she would co

operate in taking treatment for substance abuse". Hi She refused. ,\i.

G's Body

The Court heard ~;dence from a large number of social workers, psychiatrists and

doctors. There were at least five doctors who gave c\;dcnce about the state of G's

body and its threatening and dangerous impact on the fetus. Lengthy and intricate

descriptions of the inner chaos and disintegration of G':i body formed a significant

\::oJ Ibid at 2·B.

\'11 Ibid.

HI Ibid.

\\2 Ibid.

Ht [bid.

\'" [bid.

us Ibid.

\\6 ibid at 244.
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corpus of the evidence reproduced in the judgement.H7 Outward signs of disease and

disability \vere also reported. G's sister gave evidence that, on a recent occasion, G

was so intoxicated that she was "unable to walk" or "go to the \vashroom". UK .-\

doctor gave evidence that on examination she had U a marked failure of muscular co

ordination in her gait, with marked intention tremor and inco-ordination on shin heel

testing."lll) .:\ psychiatrist also noted that she was ·'very unstable in her gait, using

walls and furniture for support when walking". \-It) G's state of bodily disintegration

\vas, therefore, acutely apparent to anyone who S3\V her. This. at least, seemed to

have been the common sense view taken by the judge:

During the: coursc of the: heanng before: mc. ~ls G walked across the court room several

times on her own initiative. I observed her clinging to desks. ch:urs and railings to keep

her balance through-out each of the tnps... the e\~ldcncc: IS very dear that her brnn

damage: IS causing her to lose: her balance. ~I

lncre was e\;dcnce that G's lack of co-ordination \vas an indication of cerebellar

degeneration caused by solvent abuse. :\n expen described the impact of sol\"ent

abuse on the brain in the following tenns:

The most unportant site of org:m damage from glue smffing lS the br:un. Substance

:&busc of thiS kind can cause a decrease tn ll1tellectua! capaa~'. In acJdiuon to tntc:llectual

Impaummt. there is conSiderable e\1dc:nce that solvcot abuse causes damage to [he

~.,"btI1Ji11l. the pan of the br:un which controls motor co-ordinanon. ~Ibe abuse can also

cause penpher:U neuropathy. The penphenl nerves whIch control [he scnsanon and

motor power 10 a person's arms and legs can be damaged to the pmnt where the user

suffers loss of sensatlon and gcncnlizc:d muscle \\'eakness. She deposed that solvents

take a long nmc to come: out of the bocJy. pamculady the br:un. She deposed that

n" Dr Hocnch. for example. ~-aJ called as ;an cxpen ru ~tn~ l:1.'ldcncr: ",bout [he ill·effects ot ~Iue ~mffmR'

lncsc mcluded ;l •• mulnrude of acute effects such ilS nausca~ \·onunnR. tremont blurred \'1510n. 'Oint pam~

chest pam. decreased levcb of COflSClOU5ne55~and seIZUres, The must scverc effects arc ;1 pnlKfC5510n tn

coma and rcsptntory or cardiac arrest. leading to dath. KIdney. b\Ocr 3I1d bonc marrow fatlurc can result

from chrome usc." [bid at 241.

na ibid at 241 .

'w IbId at 244.

~ ibid at 245.

\.& I Ibid at 246.
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substance abuse causes considerable 'TJgnitiw lJ1Ipairmtnl, and it continues for some rime

even after the abuse stopS Oudge's emphasis)l"!.

The evidence of damage to GiS brain was highlighted throughout the judgement \\;th

the italicization of every reference to the impact of solvent use on brain

functioning.'"'] This, as in the earlier cases, has the effect of representing G as a body

absent the mind's conrrolling influence, a particularly frightening spectre given that G

is pregnant. The implication is that she is unable [0 take steps to rescore her body to

a healthy state, or to pre\·ent its imposition on the developing ferus,

The impact ofglue sniffing on me ferus was also described in detail:

Dr Chudley Had stated that these children when born, c::uubu "centra! nervous system

dysfuncnon, Je"dopmental delay, attc:noon detict disorder, mtcrocephaly, gro\\"th

defioency, short palprebal tissures, dcep~set eyes, mtcrognath~ abnormal auncles and

small fmgernails:' He stated ... that the damage done to an unborn child can he

reduced If exposure to glue IS diminate:d dunng the second and durd tnmeslers. It IS

sdf-C\,dcnt that If [he fetus lS damaged. the child \\1ll be damaged."''''''''

The cumulative effect of the evidence was to construct Gts body as ;} dangerous

maternal environment. Equally important. however, \vas [hat G consistend}· refused

treatment for her addiction. Unlike the women concerned in Rt' R and IV Lhildnn'J

...lid Soddy ofCity of Btll/till, dnd T, hOWL-vcr, her brain funcrionmg \\'a5 the subject of

intense scrutiny. The effect was to understand her treatment refusals ;is e\,dencc of

mental incompetence caused by brain damage rather than acnve resistance or mc:nra}

illness,

'-':% £bId at 241-242

"' The (oUowtng words wcre ttaliClZcd by thc JUdge: ··dam;a~ to the •.".,INiII." (at .:!4:!), "C;lUKS

consldcnble .D.f/II/ntt ~"I' (;at 242). '\nrlNlhr JiJt~'" and ....,'J"""., UIIf'cIlnlltlll" (at 144). ·....".,btlld,

cU611nt1JN,'" (at 244)•••dJffJlIA' solNlIlllIIJ IIILWJptrJ,tWiliy JiJ,rrJnI' (;at ~-I5).

~ [bid at 142
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Jurisdictional Bases for the Orders

It will be recalled that orders to confine G were sought on the basis of powers

conferred by the i.\,tttntal Htalth Ad or the pemns patriat power over adults of unsound

mind. These strategies differ from those adopted in the earlier cases because they do

not rest on any oven claim that the ferus requires protecrion. W5

Section 56 of the Jltnlul [-(faith .rift confers jurisdiction to makes orders to declare that

a person is mentally disorderedt and for committing that person [0 custody,

Although [\va psychiatrists examined G and concluded that she was not suffering a

mental disorder within the meaning of the :\cr, the Court made a contrary finding.

This merits special attention. The judge declined to adopt the findings of the both

psychiatrists on the basis that they did not address themselves directly to the question

of whether G had a udisorder of thoughtt mood perception ... that btt'ossly impairs ..

(her) ability to meet the ordinary demands of lifett
• w•.-\ccordingly. the judge m:..de his

own findings based on the evidence of other medical expens and that \vhich he could

see with his own eyes.l-l7 On the basis of the power contained in the Jlfnlall-Ita/lh

....{,1t then. me court made orders that (i) G remain in the custody of the Direccor of

Child and Family Services who was can ferred \\ith power to arrange to ha\~e G

treated~ and <ii) in the event that G fails to complete the treatment prescribed by the

Director. the Director may apply for an order committing G for treatment. Tne

orders were e.xpressed to terminate when G gave birth to her child.

:\s an alternative basis for grounding these orders, the Court relied on the ptJrtns

pcJltiat jurisdiction over adults of unsound mind. \-Ul This is a discretionary pourer to

permit the treattnent of a mentally incompetent adult who is. by rcason of their

\of\ Although. as noted abo\"c. these clauns "'-':[1: ad\'aneed 15 ISsues to be dc[cnnmctl at mal. Sce ~upra nure

328.

\.fA Seenon 1 of the .\er defines "mental disordcr'· as: "a ~Ub5tannaldtsorder uf rhou~ht. mood. pcrccpnon•

onenranon or memory rhat grossly unp:urs Judgement. bcha\"tor. eapaary to reeOK"lZC rallty or [0 meet thc

ordinary demands of life and except In Pan I mcludes mental rctardabon."

~r Ibtd at 246.

lU Ibtd at 247.
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Ulcompetence unable [0 consent to treatment.l-&') The Court hdd that there was

sufficient evidence of mental incompetence [0 make out a prima facie case in support

of an interim injunction pursuant to the parens patriae po\ver over adults of unsound

mind..l50

These orders \vcre set aside by the ~(anitoba Court of :\ppeal."I It found that the

judge was not (.~tirled, on the evidence. to make the finding of menral incompetence

upon \vhich the application under the .\ltnlal HttJllh .'·kl and the exercise of me p"rtns

palriat power was based. '52 In doing so, the court drew attention to the e\;dcnce of

the psychiatrists which contradicted Schulman J's findings. and the fact rhar rhe

orders were expressed to terminate on the binh of the child. This it held, was a

strong indicator that me treatment was not intended for the primary benefit of (; bur.

rather. for the fetus. \5\ However, as there \vas no basis in la\v for intcnocning for the

benefit of the fcrus, the court could not usc its others po\vers to do lndirectly what

could nor be done direcdy. \Sot Imporrandy, the coun did not rule out this fonn of

intervention in the future, it simply stared that the facts did not support it in this casco

The obiter comments of Schulman J indicated his \oiew that "the focus should be on

the child to be borntt. \SS Schulman J took the opportunity to record the vic\v that the:

parens patriae jurisdiction over minors should be extended to tnclude fcruscs. He

states thac: uprovided the court can be sansfied by adequate means that the chtld \\,ll

be born, then I see no reason why the parens patnae jurisdiction should not be

4') Ibid.

nu [bld;1[ 248...&9.

\\1 (P)f)(J) 138. DLR (-Ida) 254 (C.\).

\\2 Ibid ;l[ 257.

\\\ Ibid.

\\4 [bu!. The Cuun relied un T".b~,DcIl.(k (19891 :! S.C.R. 530 (S.CC) ilnd R , JIlUiNII [l')C)1J 1 S.C.R.

489 (S.c.e.) u auchonry for lhe: pmposlhon chat the fetus IS nor a legal penon. ;\ccnrdmgly. no tomOU:J

acnnn could be uunace:d by l[ on ur Its behalf. Nor could che: court C'le:n;ue: ns parens plume: lumdtcnon

uver mmors to procect It. The Court went funher to state chat. C\'m If the parens pamac Junsdicnun ~':l5

broad enough to anclude fetuses. It shouJd not be cxcfC1Kd because: the dc:pm"2non of the prc~ant

woman's liberty was too SCrlO'lI. The acrose: of such powcn would ha~e In be dcrennmcd b~· Parbamcnr.

Ibid at 258-263.

'u Supra norc 327 ilt 253.
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enlarged in relation to that child prior to birth, to protect the health of the child."lSt.

This is an attempt to revive the causes of action relied upon in the early prenatal

intervention cases, relying on the common la\\" rather than statutory foundations. The

Court of Appeal recognized this, and concluded that no such extension was possible

or desirable, relying on the same authorities cited in Re Bairy R. f;"'

Conclusions

~[y first concJusion is that the cases show diiferent knowledges about womcn)s

bodies competing for judicial attention. :\lthough medical kno\vledgc about the body

is routinely privileged in these le~ discourses t other types of knowledge (eg rhe

judgets 'common sense' knowledget or the woman's experiential knowledge)

occasionally surface in the repons. take this as a basis for suggesting that the

primacy accorded a particular type of knowledge points to the operation of a hitrtln'~r;

ofknu11Iltdgts, rather than the existence of some universal form of knowledge about the

body. The recognition of a range of competing knowledges is significant because It

admits the possibility that privileged forms of knowledge might be challenged.

~{~~ second conclusion is that the pregnant \voman is constructed through lcg;tl

discourses. Her body is cast as dangerous and unht~[hy \\1th consequences for

herself and her ferus, and her mental facu1nes are impugned. These processes of

characterization have implicated non-legal forms of knowledge, namely, biolowcal

explanations about the body of the pregnant woman and cultural explananons about

motherhood and maternal behavior. However, the influence of these non-Ic~

discourses on the law does nor appear [0 have been uniform. Some cases rc,·cal a

much greater reliance on detailed and elaboratc SCIentific explanatIons of the body of

the pregnanr woman than others. This rrught go some way to explaining why the la\\"

has not adopted a consistent position on the question of whether prenatal

intenrention is lawful. It is noteworthy [har among the reponed cases, most

,~ [bId.

\S7 Supra narc 351 ;It 258-263.
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applications have been granted.lSH and both appeals have reversed the earlier decisions.

The applications routinely involve quite detailed medical evidence about the body and

state of mind of the pregnant women~ including descriptions of her behaviors and

attitudes.

~[y third conclusion.. again intimately related to the first and second.. relates to the

operation of power. :\ theory that assumes po\ver to be unitary and issuing from a

single source is an inadequate basis for understanding the regulation of the bodies of

pregnant women. These cases disclose shifts between traditional forms of leWll

reasoning based on rights.. and a more hybridized form of reasoning based on

discourses about healthy bodies.. reasonable choices and Scate interests. This supports

the thesis that in certain areas of legal discourse we can discern a merger bet\vecn

rights discourse which has been the traditional paradigm for la\v·s mediation of the

exercise of State power over citizens.. and discourses which effect disciplinary

mechanisms of surveillance and normalization. The latter grouping is dearly linked to

a decenualized notion of power.. as suggested by Foucault.. where power IS located in

and through discourses and practices rdating to deviance and rehabilitation. There IS

also support in these cases for Carol Sman's argument that medicine generates new

opportunities for law to exrend its power over the bodies of women by creanng nc\v

objects for scrutiny and nc\v applicanons of medical technology. \5'1 The IUlhciaI

sanctioning of :iun:eillancc of pregnant women to monitor their drug tnrake.

ceasarean sections based on medical opinion as to the best Intercsts of the fetus .. and

compulsory prenatal treatmcot and hospital births for itinerant women support thiS

analysis.

\~ IV /t (i. M/mI) IS Ihe csccpoon. supra note !6J.

'w C Sman. F,.,IIU. ""J rh# Po"".{L. (London: RoudcdKC. 1'1S9) at '16.
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CONCLUSION

In this age of generic and reproductive technologies, the Ideal maternal body should

be seen as an increasingly important dimension of the Ideal mother. This Ideal body

is constructed through the discourses of law, medicine and culture which collaborate

to define its narure, [0 identify and condemn deviant bodies, and ultimately, to force

\vomen to comply with the dictates of the Ideal body in the interests of the ferus.

1b.is is achieved by a series of correspondences between these discourses. ~[edical

discourses consttuct the maternal body as two entities \\rith the effect that the ferus is

seen :is mre:ltened by the bodily deficiencies of its mother. This is tr:lnsposed onto

moral frameworks about how momer should behave [0 create new expectations about

the acceptance of medical treatment during pregnancy. \Vhen moral pressure to

comply with the standard of the Ideal maternal bod~· fail, the law has, m some

circumstances, forced such compliance in the interests of the fetal patient.

In Chapter One, I explored the relationship between kno\vledge and embodiment as a

basis for further exploration of the importance of discourses in facilitating the

e."(ercise of power over the body. One of the central aims of that chapter \vas [0 show

that the production of knowledge relies upon the separation of the Ulvestigator from

the object [0 be srudied. The investigator employs his or her mind, together with

annada of tools, tests and concepts, to guarantee the requisite neutrality and

objectivity to validate the results. \Vitrun dUs framework, knowledge can be distilled

from the exercise of reason.. a task mat requires mental work. Correlatively, the body,

pres(.~ting as it does the threat of irrationality, is a thing to be conrrolled by the mind.

It was also shown that the pri\"ileging of mind over body is mIrrored in traditional

epistemologies by a series of other dichotomies such as man/woman, culture!nature,

agent/resource, and self/other. The pairs are mutually defining and bounded so that

there is no overlap between mem. ~[oreo\"er .. the second term in each pair

encompasses the dangerous forces of chaos and disorder, and therefore create a need

to be conttolled. \Vithin this schema, a pregnant woman who refuses medical

treatment might be seen as the archerypal subject in need of control. She can be seen

as simultaneously woman, body, naNre, resource and.. by \;rruc of her rejection of

medical help, irrational. In one sense, however, the pregnant woman sits une:lsily in
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the Cartesian world-view and it is this aspect that lies at the root of legal

disagreements about prenatal intervention. :\ pregnant \voman, especially in the late

stages of pregnancy, may be conceprualized (and with the aid of ultrasound, even

\'lsualized) as two people-ambiguously and simultaneously self and other. 'This

conceptualization has been facilitated by the primacy accorded to scientific accounts

of the body, and has had the effect of subjugating experiences of pregnancy that

deviate from mat conceptualization.

[t is this particular conceprualization of a pregnant woman as more than one person

that precedes the position the ferus has certain entirlements or claims that it can make

on the pregnant woman. lbis position seeks to transpose the mother and a child

relationship with its anendant cntitlemc..~ts and obligations onto the pregnant \~lOman.

This is sometimes retlected in language which identifies the non-compliant pregnant

woman as mother, and the ferus as baby or child. ~Iother is a culruraI symbol that

evokes a range of meanings and behavioral expectations. ~Iothers are canng,

nurturing and self-sacrificing. Children are vulnerable, need~· and dependent,

The way in which htnguage of cultural discourses constructs and remforces these

images of mother and child within the body of the pregnant woman \vas the subject

of Chapter Two. Prbere it vIas argued" using the examples of .\Iandy :\U\vQod and

Sheila, that the body of the pregnant woman was scrutinized as an environment for

the ferus. [n each case, medical knowledge claimed thac the health or life of the fetus

was c:ndangered by me body of the pregnant woman. [n ~Iandy :\llwood's case, this

was because her body \vas not thought capable of gestating eight fetuses, and in

Sheila's case, because her body was tainted by Hf\' which couJd have been

ttarlsmitted to the ferus. Subsequent discussions about c.~ch \'tomants insistc..~cc on

pursuing pregnancy despite their bodily deficiencies became discourses about

mothering. and in particular, each woman's suitability as a potenuaJ momer. [n these

discourses, the distinctions between mother and pregnant woman, ferus and child

were not clear, and it was argued that this also contributed to a particular construction

of the pregnant woman as two entities. This conceptualization was also reinforced by

the primacy of scientific knowledge in structuring the issues deemed morally rcIe\·ant.

.-\lthough this knowledge was neither infallible nor consistent. it \vas ne\""er
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questioned. This suggests a blind spot and~ further, an uncritical acceptance of

scientific knowledge and the priorities it establishes. By contras~ the e.xperiences,

motivations and desires of the women -.:oncemed were not considered relevant.

There was a more or less complete disregard for these factors, and for tile possibility

that they may have shed some criricallight on the structuring of me dilemma. The

cumulative effect~ I suggest, was [0 cast the women as dangerous bodies without

agency and, therefore, in need of control. In this respect, Sheila was represented as

incapable of assuming responsibility. Her role \vas largely overshadowed by the

agency of her doctor. On the other hand, ~1andy :\llwood was represented as wholly

irresponsible for failing to exercise her agency in conformity with medical advice.

This pressure to conform ro the dictates of medical ad\"isors during pregnancy as a

sign of proper maternal behavior, raises serious questions about the possibilicy of

achieving maternal autonomy. The most direct illustration of the denial of autonomy

during pregnancy is legal intervention. This was examined in Chapter Three. [n the

Canadian cases relating to prenatal intervention, a number of th~es from the earlier

chapters could be discerned. ~fany of these discourses reinforced the notional

separation of mother and ferus, by privileging Scil~tific accounts of rhe: dangers posed

to the fetus and by uncritically accepting medical accounts of how to remove that

danger. In some cases. the ferus was accorded a status equivalenr to a child \\;th rhe

effect that the body of the prcgnant woman was effaced. This effect \vas not.

however, consistent. Two appeal cases have overruled earlier decisions [0 treat the

fetus and mother as separate. In mese cases, [he LIlcongruiry of trearing the mother

and fetus as separate was central to the decision. .\dopring an analysis of nghts

den\·cd from personhood, these decisions effectively reinstate the intcgrity of the

maternal body. They resisted the urge to see two indiVIduals. and to control one for

the benefit of the other. From this [ concluded that the effect of non-legal discourses

on the law is uneven, and I noted mat these appellate decisions relied comparatively

less on medical knowledge, and paid more attention to a traditional rights-based legal

analysis.

In my analysis of lf7inniptg Child & F(JIIfi& Sm1i:n l' G, I nored a funher shift in law's

approach to intervention. [n this case, the law purported to intervene on the basis
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that the woman \vas mentally incapable. The insinuation of mental incapacity stands

as further testament to the assumption that mothers will do everything possible to

procure the birth of a healthy child. Here, cultural expectations about maternal

behavior could be [0 influence the mind of the judge. This approach, however, also

recalls the cleavage of mind and body in traditional epistemologies by witnessing a

deviant body, and assuming that the mind is absent. This presents a real threat to

pregnant women's autonomy in the future because it does not rely on a compering

assertion of fetal rights but rather, on a complex of assumptions about what mothers

should do, and in the event that they fail to, about their mental competence.

[n one sense, this analysis strikes an ominous chord. [have painted a plcmre of the

exercise power over the maternal body as a complex of mt:chanisms mat construct

the body, and in doing so, control it directly and indirectly. However, I have also tried

to present an alternative reading of the texts considered by pointing out their silences,

or by offering different interpretations of the 6facts' concerned. In doing so, I have

tried [0 resist the authoritative accounts of the maternal body as namral by

challenging them as constructions. FUMer, I have pointed [0 their deficiencies as

complete accounts by nonng thelt exclUSion of the expcnences or agency of the

women concerned.
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