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) f Abstract

This es,Lay contains a systematic statement of the legal

’ doctrines eqianating from the first sentencel of Article VIII,

' saction 2(b) of the Fund Agreement. The sentence renders con-
tracts wh:l.{(:’h violate Pund member's exchange control regula-
tions cogéistent with the PFund Agreement unenforceable in other
Pund mel}!bers' forums. The essay begins with a survey of the
emnog(ty and hiatoricaj; backgréund for the Fund Agreement ‘and
the ;a'ns for interi:reting that sentence. , There follows an
1ndépth apalysis of the key phrases of that sentence; a dis-

/ c/n/dsion of thg scope of that sentence; and a statement of tl;cr

/
,,/gxﬁpact of that sentence upon public policy, private interna- ' :

/ a 3

o

tional 1laW and the "act of state" doctrine. - PR

All important relevant court decisions and scholarly 4

H

writings available in Bnglisﬁ‘am analyzed, as are certain

7 - pertinent decisions and works in other languages. The essay .
concludes with a summary of the main principles of law i

significant conclusions reached. ) // - -
/ .




/ Mise en Vigueur Extra-Territoriale
: [ des Réglements de Controle d'Echange
' d'Apres 1'Accord du Fonds Monetaire
International

Résumé

Cette dissertation contient un exposé systematique des
doctrinéa.légaleu qui emanent de la premiere phrase de
/ 1JArticle VIII, Sectlofi” 2(b) de 1'Accord du Fonds. La phrase
declare que les contrats qui violent les reglements de con-
trole d'echange des membres du Ponds - d'apres les termes de
l'accord du Fonds - ne peuvent pas etre mis en vigueur dans
les forums des autres membres du Fonds. La dissertation
débute par un apercu des bases economiques &t historiques de
1'Accord du Fonds et les manieres d'inteipréter cette phrase.
Cela est suivi d'une analyse en profondeur des parties princi-
pales de cette phrase; une discussion de la portee Ae cette

phrase; et un exposé de l'effet de cette plirase sur 1l'intéret

public, la loi internationale privee, et la doctrine de N
"l'acte d'adtat". ) K

Toutes les importantes décisions judiciaires applicables

et les documents erudits disponibles en anglais sont angiynéa,

ainsi que certaines décisions pertinentes et des ouvrages en

d'autres langues. La dissertation se termine par un risuni
don'principol judiciaires essentiels et les conclusions

significatives atteintes.




PREFACE

. "Authorship of any sort is a fantastic
indulgence of the ego. It is well,
no doubt, to reflect on how much one
owes to others".*

\ So, too, am I much indebted to others for their contri-

\ butiom., large and small, to the undertaking and completion of
this essay. My w;te, Gail Williams, gave much asaistapce with
the research on the economic background of, and the early work
on the Pund Agreement. Also, she typed much of the basic draft
and contributed a number of thoughtful comments on the struc-~

ture of this essay. I am likewise indebted to Professor

Maxwell COﬁCn of the Paculty of Law, McGill University and to
Dr. H. R. Hahlo Director of The Institute of Comparative Law

_at McGill for their helpful suggestions and comments. I wish
also to express my gratitude to Miss Carol Caracciolo who has
patiently typed the final draft of this essay.

To a large extent this ea:say is a synthesis and re-analysis
of the court decisions and the gcholarly wri.tim;u previously k
published on the subject matter of this essay. The writings of "
Joseph Gold, General Counsel of the International Monetary W,

and of Professor F. A. Mann ngardinq Article VIII Section 2(b)e\. «5}




L]

writings o \\Profe7dr A. Nussbaum and of B. 8. Meyer are also

important.
of centrd\l/ Mportdnce on most issues discuned are the

"

cases decided by various courts in England, North America and
elsewhere. It should be noted that in the ensuing discussion
Buropean ?ues are dealt with, where available, as fully as
those lfrom cdommon law jurisdictions because Article VIII,
fection 2(b) requir;s that the approach to the extraterritorial
enforcement of exchange control regulations be consistent in all
courts and other forums of Fund members, Thus, precedents from
the courts of one member should be highly persuasive, although
not necessarily controlling, in the forums of another.

Many of the views expressed and the conclusions reached in
this essay aré) nev and are my sole responsibility. So far as
is known, no detailed analysis of the inclusiveness of this
essay on this subject has before been undertaken. The section
on the "act of state" 4 x::Lne and Article VIII, Section 2(b) of
the Fund Agreement has no significant antecedents in scholarly

vE1ting. .. \ |

Mth, New Jersey John 8. Willians !
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. '
. When a work is cited for the first time in any Part of f
L this essay, the full citation is set forth at that time even
A ' ,
though the full citation of the work has been set forth in an "
~ earlier Part of this essay. This method has been followed in |
all Parts except in Part IV. There the full citations of
works have not been repeated, necessarily, if the full cita-
tions of those works has been set forth in Part III.
Also, an effort has been made to provide a comprehensive
set of citations on every important point made in this essay,
other than on general or well established points of law.
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PART I

INTRODUCTION

3

. "Any plan for international monetary
\ cooperation will have to solve the
difficult problem of relaxing the
. restrictions of foreign exchange con-
trol ... This will be a complicated
task ... because exchange control is .
\ such a powerful political instrument
that the nations now practicing it
\111 find it hard to dispense with it."*

)

The rules\\erminq enforcement of foreign ékxchange con-
trol regulations \as applied| in the courts of states members of
the Intemational&netary FPund is one of I;lOIt interest-
ing and important asp\ecs:a of contemporary monetary law.(l)

At the heart of these rulgs is the first sentence of Article
VIII, Section 2(b) of the K;tieles of Agreedent of the Inter-
national Monetary run“df (2) That sentence, which sets forth

one of the qeneral obligations" of Fund members, deolares

*G. N. Halm, International Monetary Cooperation, 1945,
PP- 134-135.

(1) The International Nonetary Fund may sometimes herein-
aftexr be referred to as the "FPund". In everyday nngu

_ the Fund is often referred to as the INF. ~_

The subject matter to be discussed in this assay . it a
part of the growing body of law g mming intarnation
economic relations, Cf. Editor's Nots { 971) 65

Ad.I.L, 112, ‘ Jf‘ ;

e

(2) he original ‘Articles of Agreement of i If
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unenforceable, in the territories of any member, "contracts
1 . which involve the currency" of a member and are contrary to
,1 that member's exchange control regulations. The sentence ‘
| provides: -
: . *Exchange contracts which involve the
currency of any member and which are
: y ~&ontrary to the exchange control regu-
lations of that member maintained or im-
posed consistently with this Agreement
o shall be unenforceable in the terri-
e tories of any member." (3) o
The int&rpretation of this sentence, its application in the
courts of member countries and its impact oh and significance
[
for private and public international law comprise the subject )
matter of this essay.
The first sentence of Article VIII, Section 2(b) -~ the
legal formulation of an economic policy - is a part of the
xl L)
international monetary arrangements embodied in the Fund
Agreement. A brief statement of the economi¢ history pre-

ceding the drafting of the Fund Agreement and an outline of

* (2) Continued. :

Monetary Fund may be found in: 2 UNTS 39, USTIAS 1501,

60 Stat. 1401, 3 Bevans 1351. The Articles of Agreement -
are hereinafter referred to as the "Fund Agresment”. §

An amendment to the Fund Agreement was approved by the %

Board of Governors of the Pund on May 31, 1968. The T

amendment entered into force on July 28, 1969 and, in e
, the main, added provisions creating Special Drawing

Rights. Also, certain provisions not related to Bpecii 1

Drawing Rights were change Por the text of the ame

ment, see 20 UST 2775, USTI 6748,

L ~ (3) The complete text of Article VIII, Section 2(b) 1s st
N ! forth in %dg A hereto. A detailed mnalysis of the
G : terms of ende is set forth in M bnmt, ,

N a . N
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the main features of the Fund will Se helpful to a2 full under-
standing of the effect of that sentence on contemporary mone-
tary law. A summary of that history and those features fol-

lows.

The Facts and Policies
Behind the Fund Agree-
ment, In Brief

~y

After much preliminary work commencing in 1941 and contin-

uing through 1943, primarily by Lord John Maynard Keynes of the
United Kingdom and Harry Dexter White of the United States and
their collaboration on a Joint Statément of principles pub-
lished in April 1944, delegates of forty-four United andlhaso-
ciated Nations met at Bretton Woods, New Hampshire from July 1
through July 22, 1944 and there drew up and signed the Articles
of Agreement of the International Monétary Fund and the Arti:/
cles of Agreement of the International Bank for Recons;;néfion
//

and Development. (1) 7

(1) United Nations Monetary and Financial Conference Final
Act and Related Documients (1944) Dept. of State Publica-
tion Z2187. %Eé‘riﬁil Act is also set forth in Proceed-

ings and_ Documents of thg United Nations Monetary an

nancial Conference : Bretton Woods, New Hampshire, Jul

\ | (hereIna¥ter referred to as
Procees 8"), Doc. 492, p. 927 at p. 942, The Pinal

se original signatories only the Soviet Union has
nevey become a member. Three of the original members,
» Czechoslovakia and Poland are no longer members of
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The Fund Agreement was designed t&*ameliorate certain as-
pects of the economic chaos which characterized the interna-
tional economy during the Great Depression and up to the open-
ing of the Second World War. These characteristics - the out-
growth of economic nationalism and monetary warfare - included
competitive ¢urrency devaluations, excessive trade barriers,
uneconomic barter deals, bilateral trade arrangements, multiple
currency practices and restrictive exchange control regula-

tions. (2)

The Fund was conceived in the early 1940's, a product of
United States and British designs for the postwar world. The
Keynes Plan for an "International Clearing Union" sought a

means to amortize Britain's large foreign debt, to finance its

chronic deficit on current account and to maintain full employ-

(1) Continued.
pp. 3-118. Hereinafter this work is referred to as the

"IMF 1945-1965".

A discussion of the International Bank for Reconstruction
and Development is beyond the scope of this essay.

(2) H. Morgenthau, Jr., Secretary of the Treasury of the - :
United States, President of the Bretton Woods Conference, '
Closing Address to Conference, July 22, 1944. H. G.

Johnson, The World Economy at the Crossroads, 1965,

Chapter 3, "international Monetary Organization", pp. 20- ﬁ
35. See also, R. N. Gardner, Sterling Dollar Diplomacy, X
expanded ed. 1969, pp. 75-80; M. Hudson, Epitaph For ,
Bretton Woods (1969) 23 J.Int.Aff. 266-269; J. H. Williams,
Postwar Monetary Plans, 3rd ed. 1947, pp. 191-215; L. B.
Yeager, International Monetary Relations, 1966, Part II,
"History and Policy", s. =19, pPP. 1-358; Hearings
before the Senate Committee on Banking and Currency on

H. R. 3314, and Hearings before the House Committee on
g%gggni and Currency on H. R. 3211, 19th Cong. 1st Sens.

< -
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ment without domestic austerity.(3) The White Plan on the
. other hand, had as its main objectives: to prevent the dis-
ruption of the foreign exchange market and the collapse of
monetary and credit systems; and to assure restoration of
foreign trade.(4) The International Monetary Fund represents
(T\Ji:> a compromisé between the two Plans, but its legal structure is

> based in large measure upon the American blueprint. (5) - "

LS

The Main Features of
the International .
‘Monetary Pund

The Pynd Agreement sought, in a positive way, to deal
with the nationalistic policies which crippled international

commerce in the 1930's; and to carry out the aims of the

United States and British policy by prometing a unified inter-
national monetary system through multinational cooper;ffaﬂ“ L
within a permanent institution, the International Monetary

Fund. (1) The Pund Agreement made exchange rates, which had

~ - (3) 8ee, Keynes' Plans, Fourth draft, February 11, 1942 and
draft of April, 1943, IMF 1945-1965, op. cit. supra,
vol. III, pp. 3-36; Chancellor of the Exchequer, 386
gé C. Deb., Feb. 2, 1943; Gardner, op.cit. supra, pp. 77-

(4) BSee White Plan, IMF 1945-1965, op. cit. supra, vol. III,
) pp. 37-96; Gardner, op. cit. supra, pp. 75-76; Hudson, )
qqur; op. cit. supra, 23 J.Int.X¥¥. at p. 276. )

(5) A. Nussbaum, Money in the Law National and International,
rev. ed. 1950, p. 526. Gee also, Willlams, op. cit.
supra, p. 3. . —

(1) See, Pund Agreement, Article I "Purposes". Cf. F. A. '
‘ Mann, The al Aspect of Money, 3rd ed. 1971, p. 528, g
- Hereinalfter this wo%i will be cited as "Mann 3rd ed.®. .




been considered a matter within the exclusive jurisdiction of

. sovereign nations, a matter of interé\ational concern. (2) In-
deed, establishment of fixed exchange rates or par values among .+-™
currencies is at the center of the international monetary sys-

tem created by the Fund Agreement. (3)

(2) 4H. Aufricht, The International Monetary Fund, Legal Bases,

.* Structure, Functions, 1964, p. 10; J.E.S. Pawcett, The
Tnternational Monetary Fund and International Law (I1364)
10 B.Y.1.L. 32 at pp. =56; J. Gold, The International
Monetary Fund and International Law, 13965, IMF Pamphlet
Series, No. 4, pp. 12-14.

(3) See, Fund Agreement, Article IV, "Par Values of Currencies".

From time to time the fixed or pegged exchange rates es-
tablished under the Fund Agreement have been realigned.
Recently there has been a dramatic shift in the alignment.
On August 15, 1971 the United States dollar was set
' "afloat". N.Y. Times, Aug. 16, 1971, pp. 1, 14. This
' rift in the fabric of the par value system was apparently
mended with the "Smithsonian Accord" among the Group of
Ten countries, concluded on December 18, 1971 and approved
the next day by the Executive Directors of the Fund, N.Y.
Times, Dec. 20, 1971, p. 1, col. 8, p. 56, cols. 2-6. But
on June 23, 1972 a new rift appeared: the-British Govern-
ment get the pound sterling "afloat". N.Y. Times, June
24, 1972, p. 1, cols. 7,8, p. 43, cols. 1-8.,In light of
the weakness in world monetary arrangements manifest in
the breakdown of the fixed exchange rate system and the
growing unacceptability of the United States dollar as a
reserve currency, a consensus among world bankers and
statesmen has emerged favoring reform and modification of
‘ the world monetary system established by the Pund Agree-
ment. Work on reform began in November, 1972 (see, N.Y. -
Times, Mar. 16, 1972, p. 69, col. 1, p. 79, cols. 1,2; p

Long-Term International Monetary Reform: A Proposal for ;
an ;Erovsa Inéernaﬁionaz EgauaEEEng Erocess, 1 s, DY 3
e Panel on Internationa etary Policy of the American )

WYocliety of International Law; N.Y. Times, July 18,1972, ;
p. 1, col. 1, p. 43, col., 1; N.Y. Times, Nov. 28, 1972, : K
p. 63, cols. 2, 3, g. 66, col. 4; N.Y. Times, Nov. 29, :
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The Fund was set up along the lines of a private stock
. co ny. 4~) In general, any country may become a member of
the Pund upon acceptance of the Fund Agreement after having
taken all steps necessary to enable it to carry out all of
its obligations under that Agreement.(5) As of June 15, 1973,
there were 125 Fund members.(6) Members are assigned quotas
payable to the Pund and the number of votes of each member is
d;termined by the size of its gquota.(7) The quotas are un-

equal, indivisible and untransferable and may be adjusted

(3) Continued.
before reform was seriously underway striking additional
unilateral changes were made. On February 12, 1973 the
United States again devalued the dollar. N.Y, Times,
Feb. 13, 1973, p. 1, col. 8, p. 56, col. 1. And on March
12, 1973, six of the nine Common Market Countries jointly
floated their currencies, while the other three continued
an independent float against the dollar. N.Y. Times,
March 12, 1973, p. 1, col. 1, p. 48, col. 6.

(4) Nussbaum, op. cit. supra, p. 529.

(5) PFund Agreement, Article II, "Membership”, Article XX,
Section 2, "Signature". When the Pund Agreement took
effect on December 27, 1945, there were 22 members
(Aufricht, op. cit. supra, p. 20} and 30 members by
December 31, 1935. By December 31, 1946 there were 40
membersg (Ibid) although the Fund did not commence exchange
operations until March 1, 1947 (Fund Agreement, Article
XIV, Section 4; IMF 1945-1965, op. cit. supra, wol. I,
pp. 160, 187-192), In 1951 after fIve years in operation
there were 51 members and in 1965 after twenty years in
existence there were 103 members (IMF 1945-1965, op. cit.
supra, vol. II, p. 248). -

(6) 1In
Direc

(7
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periodically. (8)

The Unit%g States with an initial quota of $2.750 billion

had, under the voting provisions, 37.9% of the voting power of

the Fund when the Fund Agreement entered into force on Decem-

ber 27, 1945.(9) With the increase in the number of members,

of total subscriptions and, therefore, of the total number of

v
votes, the percentage of the vote held by the United States -

despite the increase in its subscription - had, as of May 31,

(7)

(8)

(9)

Continued.

XII, Section 5, "Voting". In addition, under Article XII,

Section 5(b) the voting power of a member may be increased
or diminished in proportion to the net use of the currency

of that member whenever voting is required on "waiver of

conditions” on the use of the Fund's resources (Article V,

Section 4) or on "ineligibility to use the Fund's re-
sources"” (Article V, Section 5).

Nussbaum, op. cit. supra, p. 529; Fund Agreement, Article
I1I, Section 2, "Adjustment of quotas". Each Fund member
has subscribed to pay to the Fund an amount equal to its
guota of which 25% is to be paid in gold or 10% of the
member's net official gold holdings plus United States
dollars, and 75% in the member's own currency. Fund
Agreement, Article III, Section 3.

Fund Agreement, Schedule A, Quotas; Article XII, Section
5(a), "Voting”; Article XX, Section 1l; International
Monetary Fund, First Annual Meeting of the Board of
Governors (1946-1947); Aufricht, op. cit. supra, pp- 9,
20 and Appendices I and II, pp. 79-82;  IMF 1945-1965,
op. ¢it. supra, vol. I, pp. 1l13-118.

In 1959 the quota of the United States was increased from
$2.750 billion to $4.125 billion. Board of Governors
Resolutions Nos. 14-1 to 14~4 (1959). 1In 1965 it was
increased from $4.125 to $5.160 billion. Board of
Governors Resolution No. 20~6 adopted March 31, 1965.

And in 1970 the United States quota was increased from
$5.160 to $6.700 billion, its present level. Board of
Governors Resolution No. 25-3 as amended by Res. No. 26-1
effective Dec. 8, 1970.
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1972, decreased to 22.10%.(10) The United Kingdom, the second
largest subscriber with an initial subscription of $1.300 -

billion has had, over the years, somewhat less than one half of

United States voting power.(ll) As of May 31, 1972 the United
| Kingdom had 9.28% of the total vote. (12)
1 The weighted voting regime of the Fund is combined with a
"majority ruie" principle sat forth in Article XII, Section
Sfd): "Except as otherwise specifically provided, all deci-
sions of the Fund shall be made by a majority of the votes
cast". But an 85% majority of the "total voting power" is re-
quired for any change in quotas proposed as a result of a
general review and a four-fifths majority of the total voting
power is required for any other change in quotas.(13) Also, a
unanimous vote is required for the amendment of certain pro-
visions of the Fund Agreement.(14) Uniform "proportionate
changes" in the par values, or fixed exchange rates, of

currencies may only be decided by an 858 "majority of the

(10) See IMF Annual Report 1972, p. 94 (Appendix IV); XXV
Intgrnational Financial Statistics, No. 7, July 1972,
p. -

(11) See citations footnote 9 this section, supra, p. 8. 1In
1959 Britain's quota was increased from $1.300 billion
to $1.950 billion; in 1965 to $2.440 billion and in 1970

to $2.800 billion.

See IMP Annual Report 1972, p. 94 (Appendix IV); XXV ©o
Int:rnational Pinancial Statistics, No. 7, July 1972, .
p . . R I{é:

(12)

(13) Fund Agreement, Article 1III, Section 2, “"Adjustment of
¢ quotas”, as amended, effective July 28, 1969,

‘(14
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See enumeration in Fund Agreement, Article XVII .(b).
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total voting power".(15) This last provision gives the United
States, the only ﬁember with more than 15% of the voting power,
a veto over uniform changes in par values, such as those agreed
upon on December 18, 1971‘}16) Despite these rules on voting,
in practice many decisions of the Executive Board are made with-
out any formal roll-call vote - usually on the basis of a con-
sensus of the members.(17)

' The Fund with its headquarters in Washington, D.C. acts

through its Board of Governors, Executive Directors and the

(15) Pund Agreement, Article IV, Section 7, "Uniform changes
in par values", as amended, effective July 28, 1969.
Also, Article III, Section 2, "Adjustment of quotas” as
amended effective July 28, 1969 states in part: "... An
eighty-five percent majority of the total voting power
shall be required for any change in quotas proposed as
the result of a general review and a four-fifths majority
of the total voting power shall be required for any other
change in quotas,..."

(16) See citations in footnote 10 supra, p. 9. Under Article
1V, Section 5(b), "Changes in par value", the Fund may
not make a decision without the consent of the member
affected.

Other provisions that require more than a mere majority

vote are: Article V, Section 8(e] - a change in charges
requires 75% of the vote; Article XII, Section 3(b) - an
increase in the, number of directors requires 808 of the

vote; Article XII, Section 8 second sentence - publica-

tion of reports on a member's economy requires 66 2/3%

of the vote; Article Xv, Section 2(b) - compulsarx with-
drawal requires a majority of the Board representing a
majority of the voting power. See also, Article XII,

Section 2(c), (d); Article XVI, Section 1 (a), (c), (d); . )
Article XviI (a), {b); and\§chedule C. b

(17) Aufricht, op. cit. supra, p.\43; See also, Rule C-10 of
the Rules and Negulations of the Pund and Section 1l of-
the By~Lavs allowving the !wuginq Director or Chairnan.
to “ascertain 'the sense of the mesting in lieu of a - =
for!ll ibtn' .




Managing Director and staff.(18) The Board of Governors is
comprised of one governor and one alternate from each member
country and, in theory, all powers of the Fund are vested in r
the Board. (19) However, certain powers have been delegated

to the Executive Directors and in practice the Executive
Directors, with certain exceptions, exercise the Fund's pow-
ers.(20) As of June 16, 1972, there were twenty Executive
Directors, of which five have been appointed by the five mem-
bers with the largest quotas and the others are appointed or
elected according to a formula set forth in the Fund Agree-
ment. (21) The Executive Board comprises the Executive Direc-
tors and the Chairman (Managing Director). The Executyye

Board is responsible for the conduct of the day-to-day business

of the Fund. (22) The Managing Director is the chief of the

. . %

(18) Fund Agreement, Article XIII, Section 1, "Location of
offices"; Article XII, Section 1, "Structure of the
Pund®. See also Article IX on the status, immunities
and privileges of the Fund.

(19) Pund Agreement, Article XXI, Section 2, "Board o
Governors”. :

(20) Pund Agreement, Article XII, Section 2(b) and Section 3,
"Executive Directors”. The exceptions are those func-
tions specifically conferred on the Board of Governors

.and not delegated by the Fund-Agreement. Article XII,
Section 2. ,

(21) Pund Agreement, Article XII, Section 3(b). As of 3,
1972 the five members with the largest quotas were: "~ The
United States, Great Britain, Germany, France and Japan.

(22) Rule B-2 of the Rules and anulatio;l of the PFund; Pund.
Agreemsnt, Article XII, Section 4(&%. Aufricht, op. ¢it.
supra, p. 30. .
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ope”ratin'q staff of the Pund, and, subject to the direction of
,a‘ the Execiutive Directors, conducts the "ordinary business” of
. the Pund. (23) The present Mapaging Director is Pierre-Paul
-y ~© -Schweltzer. nr Schweitzet will be replaced as ManAang

Director in the near future.
The main functions of the Pund are:

o To ‘implement the system of reasonably
. stable exchange rates (24);

| o To make available to and to faciXitate
. the purchase by members in tim of -
temporary balance of payments diffi-
/ culties, foreign currencies held by the
' , FPund up to an amount equivalent. to .2
o . ‘ twice that member‘'s quota(zs)t

4 ~

(23) PFund.Agresment, Article XII, Section 4, "mmaging Direc-
tor and staff”.

+ " (24) Fund Agreement, Article IV, Bection 4, "Obligationl re~
garding exchange stability”. See also: PFawcett, -
‘ : : cit. supra, 40 B.Y.I. L. at pp. 35, 363 Mann, 3rd
U ‘ §§3-cit. supra, p. '530) Nussbaum, op. cit. supra, pp.

» o (23) rund Mreenent, Article V, "'rnnuctionl with the Funad",
y , Fawoett, gﬁ. cit. supra, 40 B.Y.I.L. at pp. 3§, 36-49; -

J. Gold, Tnternational Monetary Pund and Inte
tional ﬁ op.. oIE. supra, pp’ . !5 26,

T , Bince the 1969 suendment to Article V, Section 3, o b
"Conditions governing use the Fund's resources" a o
. . may, as a matter of law, automatically.draw ' . o
roximately one~fourth of i{ts quota, that 1s an- mnnt g
£o its gold tranche, from the Fund. Establishwen e
o cility Based on Special Drawing Rights in the
ummmm;& Kirication in i 1 uile .

TR Hmjim"uﬂ L”'"":’:.IE:IL:’:!... Uk
Sifectors to Lhe o XN OT @OVEXnC ulxz: po e
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To provide a forum for international
monetary cooperation, to promote re-~
search and disseminate information !
and to provide technical assistance
- and training(26); and

To assist in the establishment of a
multilateral gsystem of payments and
the elimination of foreign exchange
rastrictions on current transactions
which hamper the growth of world
trade(27) .
The u].timite aim of the Pund Agreement is to eliminate
exchange control regulations on current transactions. But the
Agreement also recognizes economic reality and pemits the .

maintenance or imposition of controls: (1) on current trm-
actions during a transitional period(28); (2) when a Fund mem- ]
ber's currency becomes scarce(29); (3) at-all times on, capi-
tal movements(30); and (4) when directed toward non-member
countries(31). Tl'ge Fund Agreement, through Article VIII,

Section 2(b), attempts to unify the treatment these controls

receive in the courts and administrative authorities of mem-

ber countries. This essay focugses on this attempt.

(26) Pund Agreement, Article I "Puxposes”, par. (i); Aufricht,
op. cit. supra, pp. 72-77. cal

(27) Pund Agreement, Article I (iv); Pawcett, op. cit. supra,
40 B.Y.I.L. at pp. 35, 36-49.

(28) PFund Aqromnt. Article XIV, Section 2, "Bxuhango re-
strictions”. \

(29) Pund Agreement, Article VII, Section. 3(b) o

(30) Pund Agresment, Articlo VI, Boct.ion 3, 'COntrols of
capital transfers” X

I3

(31) Pund Agresment, Articlc X1, s.ctiun 2, 'Romtaum u&
transactions with non-e.bor oountxies”, : N
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The Potential Impact of
Article VIII, Section 2(b) v

The international monetary system brought forth at Bretton
Woods enabled international trade, as fed and enhanced by the
dynamic growth of the free world economy, to increase from an
annual rate ‘of approximately $55 billion in 1950 to an annual
rate of -ap'preximately $372 billion in 1972.(1) This growth in
gade has occurred despite the continuance of exchange regula-
tions affecting current transactions.

“"Prom the inception of the FPund, many members have main-
tained or imposed various forms of exchange control regula-
tions.(2) And, there is evidence that since August 15, 1971
new regqulations have been imposed.(3) Under the first sentence

of Article VIII, Section 2(b) these regulations must be given

(1) XXVI 1.r.S., No. 7 (July, 1973) p. 36; Long-Term Inter-
national Monetary Reform: A Proposal for an Improved
International Adjustment Process, op. cit. supra, p. 2.

(2)° See, IMF, Twenty-Third Annual Report on Exchange Restric-
%ions, 1972. In general, exchange control regulations ,
nclude: (a) those rules which require the observance of f
certain procedures before transnational payments may be ]
mple; (b) those rules which restrict pa ts on certain 1
transactions; and (c) those rules which, require that all B
or some specified part of foreign exchange be surrendered
to a governmental authority in return for local currency
at specified ratea., Such regulations may relate both to ;
current international payments and to capital transfers. T

The conditions under which a member may maintain or im-
pose regulations depends in part upon whether that member
is an Article XIV "Transitional Period"™ member or an
Article VIII member. The distinction and its significanos .
for present purposes is discussed infra, Part II, under -
the heading, "The Economic Backgyround and Policies of the
Fund Agreement”, pp. 20-21. ‘ il

(3) The Wall Street Journal, July 6, 1972, p. 1, col. 6,
P 31, col. 4, ’ - - ' ""




effect in the courts and administrative authorities of member
countries. The iﬁposition of new regulations and the judicial
interpretations of those regulations will undoubtedly have a
wide impact on international commercial transactions. Such
impact has occurred in the past. For example: following the
change of'régime in Cuba in 1959 a large number of cases in-

\—.

volving insurance policies of_guban rgfugeds arose in the
ﬁ;ited States. These cases rep; éaﬂggiy a small portion
of the total maturity value of similar policies in existence.
That total value is said to range from $100 million to $250
million. (4)

k Again, the first sentence of Article VIII, Section 2(b)
as been the subject of more cases throughoﬁt ;he world and
Dae generated more interest among lawyers and legal scholars
/than any other provision of the Fund Agreement. (5) This in-
terest is the result not only of practical necessity but also
of: the change this provision has brought about in private
international law regarding enforcement of foreign exchange

control regulations; and the sharp differences of opinion

which have arisen over the proper interpretation of the terms

(4) J. Gold, The Cuban Insurance Cases and the Articles of .
the Fund, 1966, IMF Pamphlet Series, No. 8, p. 2. s6e
R.R. Paradise, Cuban Refugee Insureds and the Articles of .
A t of the anerna’EgonaI Monetary Fund (1965) 1B o
GG ;Ea. L.R. 29 at pp. 37-38. Varlous of these "Cuban - -
insurance cases"” are discussed under appropriate topic - -
headings throughout the text of this essay. ~

(5) J. Gold, The International Mone
ness Transactions, .
p. 2I.




i :
of that provision. (6)
The legal issue central to the cases discussed herein
' arises, in gener'éxl, as follows: Plaintiff seeks to recover
in the courts of member-country X on a contract which involves
or affects the é:urrency and violates the exchange control reg-
ulations of member-countxy Y. The courts of country X must
then decidé‘whether they will apply Article VIII, Section 2(b)
and reject the plaintiff's claim or whether they will find a
way to avoid the application of that provision, and give
plaintiff the fruits of his contract. Thus these cases raise
a basic philosophical issue of whether the courts will decree
justice between the parties in a given case, or whether they
will deny justice and implement the broad policy of inter-
national monetary cooperation declared by the Fund Agreement.
Such decisions have broad impact not only on the rule of

international law as interpreted in the courts of member

states but also on the conduct of international trade and
relations. /
Further examination of Article VIII, Section 2(b) is /

also called for in light of the twenty-five years of practical !' !
experience with it, of the current international economic and !
monetary upheavals and of the agreement to reform the inter-

national monetary system as embodied in the present Pund

Agreement. To this end, this essay proceeds with Part 1I on

3
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(6) The changes and sharp differences of opinion will be
evident as the rsader continues. ,
/
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the baékground and bases for interpretation of tho-pmovision. }f
- - part III contains a detailed analysiéfoﬁ the terms of the pro- |
vision. 1In Part IV certain aspects of the scope of the pro-
vision arev&iscussed. Part V examines the relation of the
» provision to public policy, private international law and the ]

act of state doctrine. Part VI sets forth a summary of the

main pfinciéles discussed and the principal conclusions reached
dAn this study.
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PART II

‘ THE BACKGROUND AND TOOLS FOR INTERPRETATION
OF THE FIRST SENTENCE OF ARTICLE VIIT,
SECTION 2(b) OF THE ARTICLES OF AGREEMENT
OF THE INTERNATIONAL MONETARY FUND

Interpretation of the ambiguous and obscure wording of
the first sentence of Article VIII, Section 2(b) of the Fund
Xgreement should, if possible, harmonize the diverse views
which are supported by the different analyses of that sentence.
Those analyses stem from various approaches: to the facts
underlying the economic purposes of the agreement; to the con-

struction of the sentence as a matter of treaty interpreta-

tion; to the drafting history, or travaux préparatoires,(l) of

the Agreement; to the Fund's own authoritative interpretation
of the sentence; and to the constructions which the courts and
administrative authorities of the Fund members have given that
sentence in deciding cases and controversies before tﬁem.

None of the interpretations of that sentence is based
upon one approach to the exclusion of all others. Rather the
analyses and approaches are intertwined. And, in formulating
an interpretation the authorities have preferred or given
greater weight to one approach or another, thus giving rise to
the differences in viewpoint on the proper 1nterpz§tation of

the sentence. Accordingly, bafore discussing the terms of the

S
i;‘i.‘xs_ T

(1) The Prench term travaux preépar s, preparatory work,
is similar in meaning Eoet5§!1§§§§§§“i-:n E;cgislaﬁlﬁtA' 2
hilwty'. ) ’ '(VA ""”
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sentence in detail it should be helpful to set forth the foun-
. dations of those different approaches.

The Economic Background and the
Policies of the Fund Agreement

el

The idea of the International Monetary Fund was conceived
in the early 1940's as a part of the United States and British
plans for the postwar world. The Fund was created to end the
p;e-World War I1 era of economic nationalism, monetary warfare
and protectionism which frustrated the growth of the interna-
tional economy. (1) HRopes for postwar economic development
vere predicated on the Bretton Woods Agreements (2) and the
consensus regarding trade policy which ultimately led to the
General Agreements on Tariffs and Trade. (3)

The Fund Agreement was not only a compromise between the
British and American draft proposals but was also a compromise
between their joint proposals and the proposals and sugges-
tions of the other delegations to the Bretton Woods Conference.
Much of the vagueness in the terms of the Fund Agreement is

¢ the intended result of hard bargaining and compromise. Never-
theless, in line with American leadership in world monetary

-«

(1) See supra, Part I, "The PFacts and Policies Behind the
r" Pund Agresement, In Brief", pp. 3-5.

g (2) 'l'hag is, both the Fund and Bank Agreeaments. See, supra,

. p. 3.

i (3) The General Agreement on Tariffs and Trade (GATT) be

i found in 55-61 UNTS, USTIAS 1700, 4 Bevans 639; amend- W0
ment, Maroh 2,-1970, 21 UST 1090, USTIAS 6864 (Protocols if

for the variocus accessions are not listed).
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affairs, the basic structure of the Fund clearly resembles the
American proposal. (4) In addition, the stated purposes of the
Fund stronqu’ f;\flect the lines of solution to the economic
problems manifest before the outbreak of World war II.

The first purpose of the Fund is "to promote international
monetary t:’doperation". (5) This and the other purposes of

the Fund are of great importance when a contemporary court is

+

obliged to construe the wording of the Fund Agreement, for a
cardinal rule of treaty construction is that the interpreta-
tion must seek to implement the stated purposes. (6)

In the context of the overall purposes of the Fund, in-
terpretation of the first sentence of Article VIII, Section
2(b) should attempt to implement the specific purpose of that
provision. It is submitted that the purpose of that provision
is to provide support for a member‘'s currency by upholding and
enforcing that member's exchange control requlations which are

consistent with the Pund Agreement.(7) Significantly, Fund

rev, ed. 1 ee also G. L. Well and I.
Davidson, The Gold War, 1970, p. 10; and J. H. Williams,
Postwar Monetary Plans, 3rd. ed. 1947, p. 3.

(4) Nussbaum, Money in the Law National and International,
r P

(5) Pund Agreement, Article I, "Purposes”.

(6) See U.8. Nationals in Morocco Case, I.C.J. Reports (1952)
pp. IB3-I81, I97-198; Vienna lonvention on the Law of
Treaties, 1969, Sscticn 3, "Interpretation of Treaties™;

M. Lauterpacht, Oppenheim's International Law, 8th ed.
1955, p. 953.

(7) Bee Kraus v. Iimntggska B%g_. 187 Misc.
6‘ N.!.!o Zd ? up .« . No Y. CO-

Gold, an In ce Cases and

x‘Q !;\z v‘ v ' ‘, Lal.;; * o + ,\e
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members are required to give that sentence and its purpose
effect in their territories for the first sentence of Article
VIII, Section 2(b) is one of the "general obligations" of
Fund members. (8) Moreover, all members of the Fund are bound
by this provision whether or not they "have availed themselves
of the transitional arrangements of Article XIV, Section 2" or

whether they have accepted the obligations of Article VIII,

Sections 2, 3 and 4. (9)

Construction of the Sentence as
a Matter of Treaty Interpretation

As finally adopted the first sentence of Article VIII,

Section 2(b) reads:

*Exchange contracts which involve the
currency of any member and which are
contrary to the exchange control regu-
lations of that member maintained or
imposed consistently with this Agree-
ment shall be unenforceable in the
territories of any member."

(7) Continued.
Pund, 1966, IMF Pamphlet Sefies, No. 8, pp. 22, 24, 27
(hereinafter this pamphlet is cited as "“Gold 1966");
B. S. Meyer, Recognition of Exchange Controls After the
International ﬁb'ne%ax;y Fund xqreemni (19837 62 Yale

L. J. 867 at pP-

(8) Fund Agreement, Article VIII, "General Obligations of ¥
Members”.

(9) IMF Decision No. 446-4, June 10, 1949 of Article VIII,
Seation 2(b), discussed infra pp. 29-33. Bu lho.
Aufricht, The Internati . ‘

structure, Functions, 1964, p.
tional R’S#efa Fund and rrivato
1963, InF Pamp*Iat Series, No. 3,
this pamphlet is cited as "Goléd (1 5) ).

As of April 30, 1972 of the 120 members of the Pund, 35

21 -



It is submitted that this provision should not be con-

strued narrowly as if it were legislation before a common law

court. Diplomatic documents, including treaties do not as a
rule invite the very strict methods of interpretation that,
for example, an English court applies to an Act of Parlia-
ment. (1) .Like the United Nations Charter, the Articles of
Agreement of the International Monetary Fund is a fundamental.
law creating a legal order, and as a multilateral interna-
tional constitution(2), the Fund Agreement should be inter-
preted to give broad effect to the purposes for which it was

drafted.(3) By applicable canons of interpretation sound

(9) Continued. 3
were Article VIII members (IMF Annual Report 1972, p. 50).
In 1952 of the 51 Fund members only 7 were Article VIII
members. In 1965 of the 103 Fund members 26 were Article
VIII members (The International Moneta Fund 1945-196S5,
1969, vol. 11, p. 567, hereinafter cite - ).

(1) J. L. Brierly, The Law of Nations, 6th ed, 1963 (8ir
Humphrey Waldock] p. 325

(2) P. A. Mann, The 'Interpretation' of the Constitutions of
International Financlal 0 Vgganizations { Y.1.5L. :
I at pp. 17, 18. In his Separate Opinion in the Status ’
of South West Africa case, I.C.J. Reports (1950) p. 189 }
Judge de Visscher states: "one must bear in mind that “in :
the interpretation of a great international constitution-
al instrument, like the United Nations Charter, the in-
dividualistic concepts which are generally adequate in
the interpretation of ordinary treaties do not nufﬂoo'
See also, dissenting opinion of Judge Jessup, South West
Africa Cases, I.C.J. Reports (1966) p. 6.

One may also recall the famous apothegm of Chief Judge
John Marshall in McCulloch v. land, 17 U.8. (4 wheat.)
316, 407,4 L.2a. 79, €02 (1815? av-"mt never forget
t:;td;,t is a conatitution we are axpounding" (onphuu
adde - ;

(3) Pund Agreement, Article I(i). Significantly, )\rttgu 31
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construction of Article VIII, Section 2(b) requires that mem-
ber's courts and administrative authorities apply the pro-

vision so as to implement that broad purpose.

Moreover, recourse may be had to the travaux prépara-

toires, the preparatory work, to confirm the meaning of an
interpretatlon of a provision or to determine the meaning
where the terms are ambiguous or obscure or where other ways
of interpretation lead to a meaning which is manifestly absurd
or unreasonable.(4) Such recourse is often necessary here
since the terms of the first sentence of Article VIII, Sec-
tion 2(b) are patently ambiguous and obscure.

The Travaux Préparatoires of

the FIrst Sentence of Article
VIII, Section 2(b) -

The first sentence of Article VIII, Section 2(b) was

drafted in final form at the Bretton Woods Conference. The
H

(3) Continued. E
of the Vienna Convention on the Law of Treaties, 1969,
provides: "A treaty shall be interpreted in good faith

in accordance with the ordit ry meaning to be given to
the terms of the treaty in t:ii{\context and in light of

its object and purpose.”
N .
(4) Cf. Vienna Convention on the lLaw of Lreaties, Article 32. y
See I. BPrownlie, Principles of Inte ional Law, 1966,
pp. 504-505; J. r“T‘E"m"I. ogg, The Internatiohal Court: Rules
of 'l'reat% Interpretation I nh, L. R. 5 at

PP- ; Lauterpacht, op. cit. supra, pp.“\\957-958.

Of interest, also, on the interpretation of mﬁlg;ilatnral
international charters, are: S. D. Metzger, Setilement

of In;grnntional Diag;ton-h* Non~-Judicial Mc ,
g ;"

Problem in the Inte al Trade rgan :m

¢ PRI ,
. .
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oriqinsf' of that sentence can be tr;ced back to a ‘squ\estion' Y
with regard to capital movements, set forth in the Ap;:il 1943
Keynes Plan, that "inward movements" of funds "not approved by
the countries from which they originate” may be "deterred”
abroad by appropriate means.(l) This suggestion meant that
imports of funds, "inward movements" of funds, from abroad not
approve'd by the foreign exchange authority of the country from /
vhich such funds came might be blocked by thé country into
which they were to come in order to protect the{fsfeign ex-
change resources of the first country.(2)

The first draft of the sentence submitted to the Bretton
Woods Conference is contained in a Preliminary Draft of sug-
gested Articles dated July 1, 1944, and reads: "exchange

transactions in the territory of one member, which evade or

avoid the exchange requlations prescribed by that other member

N

(1) Keynes' ngosals for an International -Clearing Union,

April 19 . 643 ) ‘under|the general headling 'Control J
of Capital Movemen paragraph 33. "...[Tlhe universal K
establishment of a rol of capital movenents cannot be ‘

arded 'as essential to the operation of the Clearing
Union; and the method' and degre¢e of such control should
therefore be left to the decision of sach member state.
Some less drastic way might be found by which countries,
not themselves controlling outward capital movements, can
deter inward movements not approved by the countries from
which they originate". Proceedings amd Docmnta of tho
United Nations Monet ' i n
Woods, Wew H lhiun%ul - 344, ;

merefn'a!tor re!cm to u 'l'ggenﬁrnglc‘). App. IV

<

P
it. su ’ VO « IIX, PP. 3’1"'12q ;
n ati ren or

(2)
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and authorized by this Agreement, shall not be enforceable in
the territory of any member™.(3) Alternate proposals were
also submitted, one to make exchange transactions outside of
the country of the currency involved an "offense", and the
other, to confine the provision to transactions "outside the
prescribed variations"” of the exchange rate "par value"

rule. (4)

On July 13, 1944 all three suggestions were referred to
Commission I, which had been charged with responsibility for
drafting the Fund Agreement. (5) That day Commission I re-
ferred the three suggestions to a new Special Committee. (6)

P

(3) This draft of the sentence, a joint proposal of the
British and United States delegations, is set forth as
Article IX, Section 3(c) in the Draft of July 1, 1944,
under the heading, "Foraign Exchange Dealings Based on
Par Values" Proceedings, op. cit. supra., Doc. 32,
pp, 54-55. .

Commission I of the Bretton Woods Conference to which this
and the alternatives were referred b{ Report dated July
13, 1944, was charged with responsibility for drafting the
Articles of Agreement of the International Monetary Pund.
Commission I was chaired by Harry Dexter White of the
United States. The IMP 1945-1965, op. cit. supra, p. 91.

(4) Both alternative proposals ultimately were rejected. 8ee
Proceedings, op. cit. supra: Doc. 236, p. 334 (British
proposal, alternative B}; Doc. 238, p. 341; Doc. 307,

p. 502 (Drafting Committee proposal, third alternative);
Doc. 326, p. 543) Doc. 343, pp. 575-576; Doo. 374, p. 60N
Doc. 393, p. 628.

The Polish delegation also made a proposal, "to rsnder °
really effective® controls and regulations regarding integre

national movement of capital. 1Id4. Doc. 191, p. 230, Mot -
that proposal was not pressed in view of the development v .

of other terms of the Agresment. Id. Doc. 343, p. 376, -~
(5) 14. Doc. 343, pp. 575-576. ‘ o
(6) 4. Doc."370, p. 599,




.
)

On July 13-14 the Special Committee asked the Drafting Commit-
tee "to reconcile the differences"” between "the wording of the
'evade or avoid' provision and the outaide the prescribed
variation' provision".(7) And, on July 14, 1944, Commission I
reconsidered Article VIII "as reworded" and that Article "was
adopted aa‘éresented by the Drafting Committee, with the in-
c;u:ion of Section 2."(8) But the text of Article VIII "“as
reworded” by the Drafting Committee and “adopted” by Commis-
sion I has not been preserved. However, a "working draft” of
the Pund Agreement prepared by the Drafting Committee and
dated July 16, 1944, two days subsequent to Commission I's
decision, sets forth as Article VIII, Section 2(b) a provision
which, with minor revisions became the final text of that sec-
tion. (9) sStill it is not altogether clear what language
Commission I adopted on July 14.

To cloud matters further, sometime after July 16, tﬁe
Drafting Committee presented its Second Report which contains
the following important statement:

*All the material contained in this report
has been approved in principle by the

" (9] 14. Doc. 413, p. 671. The minor revisiono were the drop- B

(7) Id. Doc. 374, p. 605. The proposal to make invalid ex-
change transactions an "offense® was dropped. See n. 4,
p. 25, supra.

(8) 1Id4. Doc. 393, p. 628,
ping of commas after “"contracts" and “agreement”, the:

addition of "which" after “"and”, and the dc;etinq of
*other" before the last word of the sentencé. .

’ N .
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Commission at previous sessions. The
present report contains, however, a
new formulation of certain provisions
to which I should specifically draw
the attention of the Commission."(10)

. Set forth bereath this statement in the Report are references

to six provisions, of which Article VIII, Section 2(b) as
finally adopted is one.

The meaning of this statement is the center of controversy
between the two leading authorities in the field, Dr. Mann(l1)
and Joseph Gold, General Counsel of the Ingjernational Monetary
Fund. (12) Dr. Mann cB?cludea from the statement that "it is
clear that the members of the Conference thought that the dif-
ferences related to wording and formulation", not to sub-
stance.(13) Mr. Gold states that the second sentence of the
statement is an exception to the first sentence as indicated
by the use of the word "however". He concludes that the ref-
erence to "new formulation" cannot be read "to imply that ...

any one of the earlier drafts [of Article VIII, Section 2(b)]

(10) 1Id. Doc. 448, p. 808, The text of Article VIII, Sec-
tion 2(b) accompanying this report is the same as the
final text of that section.

(11) P. A. Mann, The Legal Aspect of Money, 3rd. ed. 1971,
pp. 435-436, n. 1 "ﬂinn gra ed. ™). AT

(12) J. Gold, The Fund Agreement in the Courts, 1962, pp. 63~
64 (hereinafter referred to as "Gold (1962)") in which §
he refers to the second edition of Dr. Mann's book, The ’
‘Lg;gl Aspect of Money, 1953, pp. 386-387 (hereinafte¥ 3
erred to as n 2nd ed."). The position taken by
Dr. Mann in the third edition of his book is similar.

(13) Mann 3rd ed.: op. cit. supra, pp. 435-436, n. 1.

$
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had been approved in principle by the Commission” or that “"the
Drafting Committee was merely giving it some new verbal
form". (14)

As noted, the reports of the Conference do not state the
text of Article VIII, Section 2(b) that was approved by Com- -~
mission I-on July 14, 1944, and the final draft evolved by the
Drafting Com@ittee gave no indication of the reasons for the
changes made.(15) However, the similarity of the formulation
of the provision in the draft of July 16 and the final formula-
tion of the provision coupled with the proximity in time of
the July 16 draft and the decision of Commission I to adopt
the provision "as reworded" suggests the conclusion that it
was the July 16 wording which was agreed upon in the Drafting
Committee and adopted by Commission I on July l14. This conclu-
sion is different from both Dr. Mann's conclusion and Mr.
Gold's. But, it supports Dr. Mann's reading of the above quote
from the Second Report of the Drafting Committee and it sup-
ports Mr. Gold's position on the meaning of the term "unen-

forceable” as used in Article VIII, Section 2(b).(16)

(14) Gold (1962) . cit. supra, pp. 63-64. Meyer suggests
that the "new formulation” was the statement of the
principle as one of general application under Article
VIII rather than as one directly related to par value of
currencies under Article IV (62 Yale L.J. at p. 882).

(15) Nussbaum, op. ¢it. supra, p. 541; Proceedings, op. cit.
supra, Dt;c-?E(‘F;—p. 808. r 9P, SAL

(16) See infra, pp. 99, 101-102. i
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The Fund Interpretation - {
of the Mrst Sentence of
. Article VIII, Section 2(b)

The provisions of Article XX, Saction (a) and Article % |
XVIII (a) of the Fund Agreement give perspective to the affect i
that the first sentence of Article VIII, Section 2(b) is in- A
tended to-have within the territories of Fund members. By

Article XX, Section (a) the Fund members have bound themselves

éb "carry out [under their domestic laws] all of ... [their]
obligations under this Agreement”, which includes the obliga-

tion of Article VIII, Section 2(b).(1] By Article XVIII (a)

"Any question of interpretation of the provisions of this

(1) Arxrticle XX, Section 2(a) of the Pund Agreement states in
full: i

"Each government on whose behalf this Agree-~
ment is signed shall deposit with the Govern-
¢ ment of the United States of America an in-

strument setting forth that it has accepted
this Agreement in accordance with its law and
has taken all steps necessary to enable it to

- ¥ carry out all of its obligations under this
Agreement . "

Pursuant to this provision some countries have adopted
legislation to give certain provisions of the Fund Ageee-
ment, such as Article VIII, Section 2(b}, the force of

law within their territories. 8See, for example: Canada,
Bretton Woods Agreements Act, R. S. [1970], c. 19, s. I,

vol. 1, chap. B-9; United Kingdom, 9 & 10 Geo. 6 c. 19;

§. R. & O. 1946, No. 36 [8ch. Pt. I, Art. 8 sec. 2(b); .
United States, Bretton Woods Agreements Act, 59 Stat. 512, T

27 U.5.C. §§ 286-286K. See also, Aufricht, op. cit.
supra, pp. 10-11. .

It has been suggested that Article VIII, Section 2(b) is N
not applicable unless the member whose exchange control ~
regulations are to be enforced has made Article VIII, o
Section 2(b) a part of its domestio law. Mann, 2nd ed.,

op. cit. supra, p. 384; Nussbaum, op. cit. supra, p, 545..
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“
Agreement arising gﬁtwaen any member and the Fund or between
any members of the Fund shall be submitted to the Executive
Directors for their decision...”. These powers of interpre-
tation are, however, also implicitly limited by the terms of
that Article. Por, no power has been granted to decide dis-
puted quedtions of fact, or to resolve general gquestions of
international law, or to garb what may be fairly described as
Qn amendment to the Fund Agreement in the clothes of an inter-

pretation.(2) Interpretations which go beyond these limita-

tions are ultra vires and are of no force or effect.(3)

Pursuant to the power conferred on the Fund by Article
XVIII (a) the Executive Directors, on June 10, 1949, adopted
an interpretation of the first sentence of Article VIII, Sec-

tion 2(b).(4) That interpretation, it is submitted, is within

o g

(1) Continued.
But that a member has made Article V1iII, Section 2(b) a
part of its law should be concluded from the deposit of
the instrument of acceptance under Article XX, Section
2(a). Frantzmann v. Ponijen, 30 Int. L. R. 423 (1959),

Nederlandse Jurisprudentie (1960), No. 290, Tijdschrife,
» P. 190, discussed infra, pp. 47, ;rr'ggrgu,

I12-113, 120-121. See also, J. Gold, The Cuban Insurance

Cases and the Articles of the Fund, IMF Pamphlet Series,

No. 8, 19364, pp. 47~48
(2) Cf. Mann, op. cit. supra, 43 B.Y.I.L. p. 4.

(3) Mann, op. cit. supra, 43 B.Y.I.L. p. 13; Nussbaum, op.
cit. supra, p. 529.

(4) The interpretation is set forth in: IMP Annual Report
1949, Appendix XIV, pp. 82-83; Selected Declsions o% E’ie
Executive Directors and Selected Documents, Sth Issue,

s PP b 1 «De ad. . - ‘9” XL
Critiauo de Droit International Prive, 586-587 (1951}
-~ & ’ 92. ‘c_é_to .‘lpr" vol. II' w. 256‘257‘
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the powers conferred on the Fund by the Fund Agreement. That
interpretation sets forth three fundamentally important prin-
ciples. First, the "judicial or administrative authorities"”
in a member country must not implement the "obligations" of

an exchanqg contract which are contrary to the exchange con-
trol roguiation- of another member "maintained or imposed con-
sistently with the Pund Agreement.” Second, those authorities
may not ignore the axchange control regulations of another
member in such a case on the ground that the regulations are

"contrary to the public policy (ordre public) of the forum".

Third, such authorities may not ignore the exchange control
requlations of another member in such a case on the ground
that "under the private international law of the forum, the
law under which the foreign exchange control regulations are
maintained or imposed is not the law which governs the ex-
change contract or its performance".(5) 1In pertinent part the

Fund interpretation states:

(4) Continued.

On interpretation, in general, by the Fund, of its Arti-

cles of Agreement, see J. E. S. Fawcett, The Place of

Law in an International Organization (196 Y.1.L.
3 J. , The interpretation by the Ifternational

Mone Fund o cles O apen
‘T‘E'!?m:. . N . Interpretation by the Inter-

national Moneta rund o

MG, 1968, IMF lephl‘t s‘ri”' No. 1ll: B. Po

Interpretation lic In ational
thelr Basic Ins %i%?

’ @ n

(5) See Gold (1962) op. cit. supra, pp. 12-13, 50.
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"Exchange contracts which involve the currency
of any member and which are contrary to the ex-~
change control regulations of that member main-
tained or imposed consistently with the Agreement '
shall be unenforceable in the territories of any
member.

"The meaning and effect of this provision are as
follows:

"l,.Parties entering into exchange contracts
involving the currency of any member of the
Fund and contrary to exchange control regula-
tions of that member which are maintained or
imposed consistently with the Fund Agreement
will not receive the assistance of the judicial
or administrative authorities of other members
in obtaining the performance of such contracts.
That 1is to say, the obligations of such con-
tracts will not be implemented by the judicial
or administrative authorities of member coun-
tries, for example by decreeing performance of
the contracts or by awarding damages for their
non-performance.

"2. By accepting the Fund Agreement members
have undertaken to make the principle mentioned
above effectively part of their national law.
This applies to all members, whether or not they
have availed themselves of the transitional
arrangements of Article X1V, Section 2.

"An obvious result of the foregoing undertaking is
that if a party to an exchange contract of the kind
referred to in Article VIII, Section 2(b) seeks to
enforce such a contract, the tribunal of the member
country before which the proceedings are brought
will not, on the ground that they are contrary to
the public policy (ordre public) of the forum, re-
fuse recognition of the exchange control regulations
of the other member which are maintained or imposed
consistently with the Fund Agreement. It also follows
that such contracts will be treated as unenforceable
notwithastanding that under the private international
law of the forum, the law under which the foreign ex- .
change control regulations are maintained or imposed i
is not the law which governs the exchange contract or ¥
its performance. 5

*The Fund will be pleased to lend its assistance
in connection with any problem which may arise in -
relation to the foregoing interpretation or any
other aspect of Article VIIiI, Bection 2(b). 1In ad-
dition, the PFund is prepared to advise whether par-

32



W
] L%‘g
B

ticular exchange control regulations are maintained
or imposed consistently with the Pund Agreement." (6)

The Fund Interpretation of
Article VIII, Section 2(b)
Binds Member-States' Courts
and Administrative Authorities

Whether this and other Fund interpretations are binding on
the courts‘and administrative authorities of member countries
is. a matter of some controversy between Dr. Mann and Mr. Gold.

In Dr. Mann's view: members' courts are not bound in ad-
vance by Pund interpretations; "whether or not an interpreta-
tive decision” by the Board of Governors "is or is not legally
correct may freely be considered and pronounced upon ... by any
municipal tribunal, provided its decision does not constitute
a breach of obligation within the meaning of Article XV ..."(1);

and no question of binding effect can arise in regard to a de-

Y

cision by the Executive Directors since such a decision may be N

appealed to the Board of Governors or reviewed by an arbitra-

tion tribunal under Article XVIII(c).(2) Thus, a court may

/

(6) The Pund interpretation is also set forth in full in
Appendix B hereto.

(1) Mann, op. cit. supra, 43 B.Y.I.L. p. 17. Under Fund Agree-
ment, Article XV, § 2, "Compulsory withdrawal®, if a mem-
ber “"persists in its failure to fulfill any of its obli-
gations under this agreement ... that member may be re-
quired to withdraw from membership in the PFund....®

(2) Mann, op. cit. supra, 43 B.Y.I.L. pp. 12-13. Mann's
view may be too restrictive, for Executive Directors' de-
cisioas should also be considered final and tantamount to
decisions of the Governors if no appeal from a Directors' "
decision has been taken within the three-month time 3
g;fiod prescribed by the 1969 amendment to Article XVIIX

‘" LY
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decide whether or not an: interpretation of a provision of the
Fund Agreement is actually legally correct and therefore bind-
ing upon it. However, an interpretation by the Board of Gov-
ernors under Article XVIII may be highly persuasive as to what
the correct interpretation of such provision should be. (3) But
only when a court decides which interpretation is legally
correct is it bound. The court is bound not because it may
eﬁdorse, as legally correct, a pertinent Fund interpretation,
but because the court has determined on its own that its in~-
terpretation is legally correct and therefore binding upon
it. (4)

By comparison Joseph Gold concludes that Article XVIII
interpretations bind in advance the forums of member countries.
He bases his conclusion, in the main, on a discussion of the

pertinent authorities. (5) The leading authority, which he

(3) Mann 2nd ed., op. cit. supra, p. 385, n. 2; Mann 3rd ed.,
op. cif. supra, p. 439, n. 3.

(4) Accord with Dr. Mann's view, see J. C. Morris and others,
eds., Dicey's Conflict of Laws, 8th ed. 1967, p. 898,
where 1t Is stated: "Whether this interpretation is
binding on the courts is doubtful, but even if it is not,
it has strong persuasive authority.” Professor Nussbaum
is even more categorical: “"the Fund's power does not
extend to private litigation in ordinary law courts”.
Nussbaum, op. cit. supra, p. 529 at n. 3, p. 542, n. 44.

Mann's argument is based upon the powerful common law
analogues enabling courts to review rulings by adminis-
trative agencies. Mann, op. cit. supra, 43 B.Y.I.L.

pp. 15-16. _ .
(5) J. Gold, Interpretation by the Pund, 1968, IMF Pamphlet S
Series No. » PP. 31-4d.  1In large measure this article it
supersedes Mr. Gold's earlier articles on the subject, L
listed supra, p. 31, n. 4. , ﬁ%é
3 “ w5
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discusses is International Bank for Reconstruction and Develop-

ment and International Monetary Fund v. All America Cables and

Radio Inc., et al., an administrative proceeding before the
United States Federal Communications Commission. (6)

The facts in that case were: in 1949 defendant cable com-
panies proposed to adopt revised tariffs by which the Pund would
be roquir;d to pay for its official telecommunications mes-
sages at rates equal to those payable by private parties.(7)
Previously, the Fund had paid at the substantially lower rates
which defendant companies applied to governmental messages
sent from the United States to other countries. The Fund filed
a complaint with the Federal Communications Commission in which
it contended that the proposed revised rates were unlawful on
the ground that so long as special governmental rates existed
the Fund was entitled to those special rates. The Fund's case
was based in large measure on a two step argument: Article IX,
Section 7 of the Fund Agreement, which provides that "the
official communications of the Fund shall be accorded by mem-
bers the same treatment as the official communications of

other members” (8); and on the Executive Directors' interpre-

(6) 22 Int. L. R. 705 (1953), 8 Radio Regulations 927 (198%3),
F.C.C. Docket No. 9362, P.C.C. Release No. 6-11 (April 8,
1953) . The case is discussed in Gold (1962) op. cit.
supra, pp. 20-27, 55-59.

(7) The facts are taken from 22 Int. L. R. pp. 705-706.
The case is discussed in terms of the Pund but it applies
equally to the Bank.

(8) Section 11 of the United States Bretton Woods Agreements

k11
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h that this provision applies to "rates charged for offi- N

3
LA

ial communications of the Fund”. (9)

Defendant cable companies argued that Article IX, Section
7 applied to such matters as priorities and freedom from cen-
sorship but not to rates. Further, they argued, the Fund inter-
protation_wnl not conclusive. Thus, placed squarely in issue
was the question whether the Fund's interpretation bound the
P.C.C. The F.C.C. decided that the application of the term
"treatment” had been "conclusively determined” by the Executive
Directors, that the interpretation was in effect "final" and
that the United States and the P.C.C. were bound by that in-
terpretation. The Commission stated:

"We believe that the question as to the
application of the term 'treatment' in
the Bank and Fund Articles to rates has ,
been conclusively determined by the Bank
and Fund Executive Directors' interpre-
tation, by unanimous vote, that the
language in question applies to rates
charged for official communications of
the Bank and the Fund. Under the terms
of the Bank and Fund Articles of Agree~
ment, this interpretation, in effect, is
final. This procedure for issuing inter-
pretations binding member governments
does indeed appear novel; but it also -
appears to point the way toward spsedy, S
uniform and final interpretations ... Sy
The United States Government is therefore
bound by the Executive Directors' inter-

(8) Continued.
Act gives “full force and effect" to this provision in

the United States.

(9) Decision No. 534-3, February 20, 1950. Selec De-
cisions of the Executive Directors and 8§I§3€§i§§5§5¥
mnen ¢ ssue, r PP - .

36

. oo
v ks T %



T STTaEg
TR e Wox
AP CNg
-

L5
-
%
e
(L
St
il

pretation of the term 'treatment' and
is under an international obligation
. to act in conformity therewith.”(10)
The Commission also rejected defendants arguments: that

the interpretation was ultra vires because the guestion with

which it dealt d4id not arise between members or between the
Fund and.; member but between the Fund and private parties;
and that the interpretation lacked finality because it had not
‘bean referred to the Fund's Board of Governors. (ll)

In further support of his view, Gold discusses four other
cases, three from the United States and one from Luxembourq.
He asserts these cases support his conclusion that the courts
consider the Fund interpretation of Article VIII, Section 2(b)
binding on them, (12) but, with deference, his arguments appear

tenuous and two of the American cases cited were reversad on

appeal. (13)
(10) 22 Int. L. R. at pp. 707-708; 8 Radio Regulation at ;-
p. 944,

(11) 22 Int. L. R. at pp. 708-709; 8 Radio Regulation at
Pp. 944-945.

(12) The cases are: Southwestern Shipping Co ration v,
National City Bank of New Yook, 1T Hirco d 157173
Y. 3. 22 55; (Bup. Ct. N. Y. Co. 1958), reversed on

appeal, discugsed infra pp. 62-64; Theye y Ajuria v.

Pan American Life Ins. Co., 154 So.
Clr. Ct. of Appeals, 1J83) reversed on appeal; soc td

Filature et Tissage X. Jourdain v. E ux. PR
22 Int. L. K. 725 (1958), Pasicrisie §§gg% ig o

(1957), p. 35, discussed inira, pp. ’ ’ , 138,
and Banco do Bragil S.A. v. A.C. Inrae§ 00un00§5¥ gg., P
Inc- I! “ ! !a 3 ’I 190 N- ’ . * - 2‘ ‘?
372 (1963), discussed infra pp. “42-45, -

é; \ (13) The Bouthwestern snggping and Theyse y Ajuria cases. o
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As noted, interpretations which are ultra vires or other-

wise legally incorrect have no force or effect. Judicial and
administrative authorities have jurisdiction to examine and de-
cide such questions. Thé interpretation by the Executiv; Di-
rectors of Article VIII,;Soction 2(b) appears to be legally
correct and well within the powers of the Fund. Also, that
interpretation is final for all practical purposes inasmuch as
that interpretation has stood unchallenged for more than twen-
ty years. It is submitted that once a court or other tribunal
has found that an interpretation is legally correct it should
be bound to apply that interpretation by the obligation of the
Pund Agreement and not by the force of its own determination.

The one decision sgquarely in point - The All American Cables

case - supports this conclusion.

Unfortunately the Pund intcrpxgtation\of Article VIII,
Section 2(b) gives little help in construing certain of the
key texrms of the first sentence of that provision -~ such terms
as "exchange contracts®, "currency" and "involve”. But the
Pund interpretation does provide ; helpful clarification of
the relation of Article VIII, Section 2(b) to private inter-
national iaw.(14) Although the Pund has not intarpxntod‘all
the terms of the first sentance of Article VIII, Sectiod 2(b), 3
the courts are not excused from construing that sentence when h

[
v

(14) J. Gold, The Pund Agreemant in the Courts ~ IX (1967) . . ..
14 IMp Sta¥? Tapers !E; n%‘p. Sgg !Eugiinafizr clted ds | o0

*Gold (1967)%).

£

=
"-’,_h
*
7
o e
e
p
A

»
ks
‘k‘_
N
2
T2
i
N
K
&
*
[ en i
zm
i
&
Wp
5
e



@d;'""f;zﬁ‘ WTET g
*
&i& s

- N 2 5 B B - SRR
A Y Co “W’gg
st R .
l.""»
, , R

necessary. (15)

The constructions and applications ascribed to the texrms

of the provision byﬁthh courts over the years will be dis~

cussed in the next part and otherwiu‘throuqhout this essay.

(15)

An initial reluctance to construe the sentence, ex-
pressed Lord Justice Evershed in Kahler v. Midland
Bank, L [1948] 1 A1l E. R, Bll at p, B19 discuss
InTTa, pp. 117-118 and: by the court in Cermak v. Bata
Akciova Spolecnost, 80 N. Y. 8. 24 782 at p. 785 (Bup.

. Y. ) has given way ¢to a willingness on
the part of tho courts to construe the provision. 8ee,
for example, Sharif v. Asad [1967] 1 Q. B. 605, [1966]

3 A1l E. R, 785, [1966) S W. L. R. 1285, discussed infra,
pp. 57-60 and Banco do Brazil 8.A. v. A.C. Israsl

Commod i Co., 14 N. Y. 44 371,.190 N. l ad 238, 239
T'T"!ﬂm. . 72 (1963), cert. dest ed, 376 U, 8. 906, 84
8. Ct. 657, 11 L. E4, 247 ¢60% ( discussed infra,

pp. 42-45.
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INTERPRETATION OF THE FIRST SENTENCE OF |
ARTICLE VIII, SECTION 2(b) OF THE FUND
THE EFFECT OPF EXCHANGE CONTROL
REGULATIONS ON "EXCHANGE CONTRACTS WHICH

" __INVOLVE THE CURRENCY OF ANY MEMBER"

»

*Bxchange Centracts' Are
Those Contractual Trans-
actions Which Affect the
"Bxchange Resources of Any
Member of the PFund '

The breadth of the threshold term "exchange contracts"”

has not been settled, 'l?ut, according to the better view, that |
term includes all contractual relationships which affect the
sxchange resources of any Fund member. (1) &n!liotiuq views
stem from the obscurity of the term.(2) - As the subject of

the sentence in question, the importance of the term "ex-
c{ianqe contracts" is apparent for it defines, in major part,

the scope of Article VIII, Section 2(b).(3) The moaixinq of

R A“l;u‘;:xi The Legal Aspect of Money, 3rd ed. 1971,

The Pund reement

the Cour
(hereinafter tagdrmi to as é&éﬂ !Iﬂ!“
+ cit. supra, p. 4403 Morris and others, eds.,

Dicey"s Conflict of Laws, 8th ed. 1967, p. $99.

Dr. ‘Mann holds the view that the term."exchange con-
tracts® defines the scope of the clause.
op. eit. supra, p. 440.

J. Gold,
)1 Mann

Mann ird ol
Although Mr. Gold lays greater.

emphasis on the phrase “which involves the currdincy
8 in essential agreement with Dr. Mann

The Cuban I -
—ﬁmm%a

any member®, he
on the msaning of the term.
The icles of the Pund,

« &y PP. -

See, Gold,

reinafter cited as: #

xries,
Gold (1966)%).
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/ both of the words "contract" and "exchange” are much dis- .-
)
. cussed in the writings.(4) And, both words have independent

and conjypctive importance to a proper interpretation of the
term. Unfortunately, neither the travaux préparatoires nor

-

the rund interpretation of the sentence is conclusive on

which construction is to be preferred.(5) Thus interpreta-

tion has been based, on the one hand, upon the economic
policies sought to be implemented by the Pund Agreement and,

1 on the other, upon the traditional legal technigque of inter-
preting an agreement or a statute strictly according to its
terms. (6) Prom these approaches three suggestions have
emerged as to what is meant by "exchange contracts”.

—~The Pirst Suggestion:
A Narrow Interpretation

The first of these suggestions holds that "exchange  con-
tracts” are contracts, as defined in law, which have as their
immediate object the exchange of an international media of

payment, usually the exchange of one currency for snother.(7)

(4) Mann 3rd ed., 3 cit. supra, p. 440; F. A. Mann,
Public International Law (1949) 26 B.Y.I.L. 279; Nuss~-

baun, ﬁSncx In the Law National and International, rev.
Qd. 19 ’ pp. - .

(5) 8See supra, pp. 23-28.

(6) Bee, o.g., Indepandent Coal & Coke Co. v. United States,
274 v.8. 640, 1; 8. Ct. 714, 71 L.B&. 1270 (1927) ;
AOmllilton on Contracts, 3rd ed. (Jaeger) 1961, Sec.

6 ’ pp. b .

(7) This suggested interpretation probably originated with -
, Professor Nussbaum, Exchange Control and the Interna-

L
. !

’
LT ,_ z
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This narrow construction of "“"exchange contracts" was endorsed

and the broad construction was rejected by the New York Court

of Appeals, in dicta, in Banco do Brazil S.A. v. A.C. Israel

Canodit;l Co., Inc.(8)

[

(7)

(8)

w?

Continuod.

tional Monetary Fund (1950) 59 Yale L. J. 421; also,
Nussbaum, op. clt. supra, pp. 542-543. Similarly, R. M.
Cabot, Exchange Control and the Conflict of Laws: An
Unsolved 5uu§e (I38%]) 99 U.P.L.R. 476 at p. 495. Nuss-
baum's suggestion has been carried forward in Morris,
Dicey's Conflict of Laws, op. cit. supra, p. 899.

Compare, G. R. Delaume, Legal Aspects of International
Lending and Economic Development Financing, 1967, p. 294:
atever the merits of the resvective Interpretations of
Article VIII, Section 2(b), it seems clear that interna-
tional loans which call for payment of currency, in-
cluding bonds, debentures and notes fall within the scope
of that provision. But, compare the suggestion that life
insurance contracts are not "exchange contracts”. 8ee,
R. R. Paradise, Cuban Refugee Insureds and the Articles

of Agreement of the International Monetary Fun
. L. Rev. 29 at p. 56.

Reported at, 12 N. Y. 24 371, 190 N. E. 24 235, 239

N. Y. S. 2d 872 (1963}, cert. denied, 376 U. S. 906, 84
8. Ct. 657, 11 L. Ed 24 805 (1%54). See also, 32 Int.
L. R. 371 (1963). Reported below, 29 Misc. 24 229, 215
N. Y. 8. 24 3 (Sup. Ct. N. Y. Co. 1961), 13 A. D. 24 652,
216 N. Y. 8. 24 669 (1st Dept. 1961).

The case has been discussed and noted as follows: R. K.

Baker, Extraterritorial Enfarcmnt of Exchanﬁ Regula-
tions ( tan. op. cit.
lupra. pp. 135-139; J. Gold, 'l'he r\md _Qg_t;_cﬁant 1%
Courts - VIII (1964] 11 IMF Sta apers

J68-7170 (hereinafter this article is cited "Gold 1964) )

G. W. Pohn, Court Refuses to Put Export Import Contract
Within Bretton esmant Mﬁm L. K

’ c » Con ) wa; International Laws
Riglalt of a rorciﬁ %mng E EEE_GE% E?on ;.n
rn. H - r:&. ¢
ﬁi"l;tuurr Eurial lttcet of Poreign Exchange Control
FeId Not o Prov:ld. '.l‘ort stion for Evasion of Porelc
X m - ' ol. L. R. } Enforce-

J. L. R. 249.
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In that case plaintiff, Banco, an instrumentality of the
Brazilian Govermﬁent. brought an action aga¥hst defendant-
coffee-importers, Israel, et al., alleging: that defendant-
importers had conspired with Brazilian coffee exporters to
evade Brazil's exchange control regqulations; that the regula-
tions required the exporters to surrender to Banco their
rights to receive American dollars in return for Brazilian
"cruzeirOl at the official rate of exchange - 90 cruzeiros to
the dollar; that instead defendant-importers had agreed to pay
American dollars directly to the exporters; that such dollars
could be sold on the Brazilian free market at 220 cruzeiros to
the dollar; and that the exporters' object was to obtain free
market rates for dollars in Brazil and the importers' object
was to obtain a purchase price for coffee lower than that es-
tablished by Brazilian law.

Banco claimed damages against defendants in the amount
of $1,800,000. That is, Banco claimed the difference between
what it would have had to pay for the same number of dollars
in the free market and what it would have paid for them if
the exporters had been constrained by the regulations. The
amount Banco claimed was equal to the total amount of the
dollar proceeds of the exports in question.

At the outset of the action Banco attached defendant,
Israel's New York property. Israel moved to vacate the at-
tachment on the grounds that the complaint failed to state a
cause of action. The Supreme Court, New York County, vacated 2

the attachment and plaintiff, Banco, appealed. The Appellate -
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Division unanimously affirmed but without opinion, and Banco
appealed once again. The New York Court of Appeals affirmed,
4-3, holding that the complaint failed to state a cause of ac-
tion. 1In its opinion the Court set forth the views of Pro-
fessor Nussbaum and those of Dr. Mann on the meaning of the
term “exchange contracts” and indicated in dicta, a preference
for a narrow construction of that term saying:

"...We are inclined to view an interpretation of

subdivision (b) of Section 2 that sweeps in all

contracts affecting any members' exchange resources

as doing considerable violence to the text of the

section. It says 'involve the currency' of the

country whose exchange controls are violated:; not

'{nvolve the exchange resources‘’. While noting

these doubts, we nevertheless prefer to rest this

decision on other and clearer grounds”. (9)
The Court rested its decision on two grounds: first, it said
that an obligation to withhold judicial assistance to secure
the benefits of an exchange contract which violates Section
2(b) does not impose tort penalties on those who have fully
exscuted such contracts; and second, it said that an instru-
mentality of the Brazilian Government may not sue in the New
York courts to enforce what is clearly a revenue law., These

grounds for the Court's decision and the effect and implica-

(9) 12 N. Y. 24 at pp. 375-376, 190 N. E. 24 at p. 236, 239
N. Y. S. 24 at p. 874.

Accord: dissent in Brill v. Chase Manhattan Bank, 14 A.D,
24 852, 852, 220 N. Y. 8. 24 303, 504 (Ist Dept. 1961)
which stated that a cashier's check drawn on a Cuban
branch of defondant, Chase Bank, issued in Cuba in return
for Brill's deposit of Cuban peuos, if payable in dollars )
at the Chase Bank in New York "is what an exchange con- T
tract is", for it "represented a purchase of the equiv- ‘
alent amount of dollars.for Cuban pesos”.
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tions of them are discussed in Part IV of this essay.(10)
Thus has the'highaat court of New York rejected the in-
terpretation of "exchange contracts®™ as meaning those con-
tracts which affect the exchange resources of a country. (11)
The court has taken a purely linguistic approach to the pro-
vision and has ignored the broad international economic
policy conuiderations which underlie Section 2(b) of Article
VIII. It is suggested, therefore, that the Court's dicta
should be accorded little force or effect as precedent. (12)

Similarly, the Court of Appeal (Oberlandesgericht) at

Hamburg, Germany, decided in 1959 that the concept "exchange
contracts” does "not cover per se the sale of goods for mon-
ey."(13) In that case a German company sued for the price of
a. ntmber of pinball machines sold to defendant, a resident of
the Saar territory, which was then under French control. The
Court fou;d that no "exchange contract" was involved, saying
that a contract for the sale of goods for money would not be

classified as an exchange contract unless something more than

a bare pecuniary obligation is established. By contrast in

(10) See infra, pp. 124-~125.

[4

b
(11) This interpretation is discussed infra, pp. 50-64.

(12) Gold (1962) op. cit. supra, p. 27 at n. 40.

(13) Entscheidungen zum Intersonalen Privatrecht, 1958-859,
Ro. I!EX %EII case 1s stated and discussed in Gold
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the Clearing Dollars Case decided in 1954 the Court, a Com-

mercial Court in Hamburg, (14) assumed that an agreemank be-
tween Belgium residents and a Hamburg firm for the purchase
from the latter of 500 tons of sulphate of ammonia at 46 U. 8.
"Clearing Dollars” per 1,000 kilograms, payment to be made
under Belgian-West German Clearing, was an "exchange con-
tract”.(15) Both these German cases should be compared with
the later decision of the Supreme Court of Germany in the
"maize refining” case(16) which embraced the more liberal in-
terpretation of "exchange contracts"”

The decision in Emek v. Bossers & Mouthaan(l7) decided in

1953 by the Commercial Tribunal at Courtrai, Belgium also
embraced a narrow construction. There Belgian plaintiffs sued
Dutch defendants for damages for breach of an agreement re-
garding the exploitation of plaintiffs' method of manufactur-
ing cork shoe soles. The Court, citing six reasons, rejected
defendants' contention of the "absolute voidness” of the con-

tract. (18) Among the six reasons the Court pointed out that

(14) 22 Int. L. R, 730 (1954). This case is discussed in
Gold (1962) op. cit. supra, pp. 79-82.

(15) Other aspects of the decision in this case are discussed ;
infra, pp. 69-70.

(16) Discussed infra. p. 54, n. 42.
(17) 22 Int. L. R. 722 (1953).
(18) See discussion of the meaning of “"unenforceable”, infra,

pp. 96~102. This case is discussed in Gold (1962) g
op. cit. supra, pp. 79-82. N
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there was no general agreement by the authorities that the
term "exchange contracts” included "a normal international
contract involving commodities and payable in money". (19)

The term as narrowly defined describes 6nly those con-
tracts in which the exchange of currency or other interna-
tional media of payment, gold, for example, is the object of
international commerce. This interpretation excludes not
oﬁly contracts involving securities or merchandise(20) but
also conveyances of land, and transfers and anaignmént- of
tangibles and intangibles. (21)

Significantly, this interpretation is tantamount to the

Fund Agreement description of "exchange transactions" between

a member's currency and the currency of other members. (22)
Inasmuch as Article VIII, Section 2(b) was originally drafted

in terms of "exchange transactions", (23) but later revised to

(19) To similar effect is the statement of the District Court
of Maastricht, Netherlands, in Prantzmann v. Ponijen (30
Int., L. R. 423 (1959), Nederlandse Jurlsprudentie, 1960,
No. 290 (in Dutch), TijglcngEE, V1 : P. 190 (in
English)) that a contract for the exchange of Indonesian
currency for Dutch currency "constitutes an exchange
contract within the gole meaning of this term". The
Frantzmann case is discussed elsevhere in this essay,
see Infra, pp. 90, 112-113, 121-122; and it is also dis-
cussed in Gold (1962) op. cit. supra, pp. 1l13-118.

(20) Nussbaum, Money in the Law National and International,
op. cit. supra, p. 543. ]

(21) Contrast, Mann 3rd ed., op. cit. supra, p. 440.

(22) Fund Agreement, Article 1V, Sec. 3) Article 1V, Sec. ¢
(b); and see also Article XI, 8Sec. 2. Emphasis added.

(23) Proceedings and Documents of the United Nations Monetary

47

S, L
(15 SIS T

- iy

PR
\ R
~ LR
s fr skl
. . e e
L, L Y SR
T I I 2" 3

|

P



8

veacth “exchange contracts”,(24) it may be inferred that the

# uge of "exchange contracts" in Article VIII, Section 2(b)

shows that the draftsmen intended to convey a meaning differ-

ent from that conveyed by "exchange transactions"”", used else-

where in the Fund Agreement. (25)

From.this difference in terms Professor Nussbaum con-

cluded that it was "obvious" that "exchange contract" had a

fnarrower significance" than the term "exchange transac-

tions". (26)

But, it can likewise be asserted, and with equal

force, that the use of the different term, "exchange con-

tracts” was intended to convey a broader meaning than the

term "exchange transactions".

Thus the validity of Professor

Nussbaum's conclusion seems to be subject to considerable

doubt.

One point is certain, however, a narrow conatruction

denies effect to, rather than implements the broad economic

policy of the Fund Agreement.

Such narrow interpretation

should, therefore, in the interests of international economic

cooperation, be avoided.

(23)

(24)

(25)
(26)

Continued.

and Financial Conference, Bretton Woods, New H
shire, July 1-22, 1944, 5—~vols. 1518 ZEeroIna!%or
referred to as 't}oceodi 8"), Doc. 32, p. 54. See,
generally, supra, pp. ~48,

Unfortunately, no statement of the reasons for the
change is given. Proceedings, op. cit. supra, Doc. 448,
p. 808. See supra, p. 28.

Mann 3rd ed., op. cit. supra, p. 441.

Nussbaum, op. cit. supra, p. 542.
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—The Second Suggestion:
Dr. Mann's Early View

A second suggested interpretation of the term "exchange
contract” is open to criticism similar to that made of the
first suggestion. Dr. Mann set forth this interpretation in
1947 but han now abandoned it.(27) He defined an exchange
contract as 2 contract by which one of the parties promises
to pay a sum of money in the currency of a country whose ex-
change control regulations prohibit the transaction. Dr. Mann
gives this example: 1if by contract made in England, A, an
American, promises to pay B, a Swiss, French francs in France
and the contract is contrary to French exchange control regu-
lations, then the contract is unenforceable in England. But
the contract would probably be enforceable in England if,
contrary to French but not to Belgian exchange control regu-
lations, A promised to pay Belgian francs to B in France. (28)

This interpretation includes within the purview of
Article VIII, Section 2(b) all contractual transactions for
payment in the currency of the country where the contract is

to be performed, if the contract is contrary to the exchange

(27) F. A. Mann, The Exchanges Control Act, 1947 (1947) 10
Mod. L. R. 41l at p. . or statements of his later

view see F. A. Mann, Money in Public International Law
(1949) 26 B.Y.I.L.
tional Law of Bx

Moneta% nd_Ag:
nn 3rd ed., op. cit. supra, pp. These views
are discussed Infra, pp. 50-53. '

(28) P. A. Mann, The Exchange Control Act, 1947 (1947) 10
M. L. R. al1atp AT
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control regulations of that country. This suggested inter-

pretation is, in some respects, broader than the first for it

includes contracts which provide for the payment of currency

otherwise than in return for a foreign currency and ¢ould in-

clude for example, contracts for the sale of goods. But ex-

cluded are two categories of contracts: 1) those for the

sale of goods for gold, for securities, or for currencies of

other countries where payment is to be made in the country

whose foreign exchange resources are affected and whose ex-

change control regulations would be violated if payment was

made in currency; and 2) contracts such as that referred to

above calling for payment of Belgjium francs in PFrance. (29)

This suggestion has been abandoned by its author, (30) criti-

cized by other writers, (31) and disregarded by the courts.(32)

It is pxoperly criticized and disregarded for it is a re-

strictive definition which would not be easy for the courts

to apply.

—~The Third Sugqgestion:
A Broad Construction

The third suggestion is that "exchange contracts" are

those contracts which "in any way affect a country's exchange

(29)
(30)
(31)
(32)

Mann 3rd ed., op. cit. supra, p. 441.

See supra, p. 49. '~

See, Gold (1962) op. cit. supra, p. 54, n. 38. .
In Banco do Brazil S.A. v. A.C. Israel Comodi’t Co., ' »‘3
Inc. supra, the majority no533“551?“2;”3"383315*3"‘” 2y
Interpretation, 12 N. Y, 2d at p. 375, 190 N. E. 24
.t po 236, 239 No Y- S- 2d at p. 37‘. ' A"
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resources”. (33) That is, an exchange contract is a contract
. which would, when performed, increase or decrease, in an eco-
nomic sense, the amount of foreign exc@ange or other inter-
l national reserves which are under the control of the country,
whose 'curfency' is involved. (34)
This broad definition of the term "exchange contracts”

includes: contracts for the exchange of one currency for

i

another; transnational contracts for the sale or purchase of
goods or services; and international loan agreements, in-
cluding contractse providing for the transfer of securities
from a resident to a non-resident. But, the term "contract”
is a limiting one - it does not apply to claims arising ex
delicto or to claims arising on the devolution of property.
However, claims by the owner of a chattel against the posses-

sor may be included since they are often founded on contract.

(35)

(33) Mann 3rd ed., o cit. supra, p. 441. See also, F. A.
Mann, Money in 1bYIc International Law (1949) 26
B.Y.I.L. at p. 279; F. A, Mann, The Private Inter-
national Law of Exchange Control Undar the Internation-
al Monetary Fun Teemen at p.
107 To the same effect, Gold (1966) gg. cit. supra,
pp. 25-27, 30-33; Gold (1965) op. cit. supra, p. 243 J.

Gold afd P. R, Lachman, The Ar cles of reement of th
International Honeta l"un an change Con to -
lations o ourna r0

I t (EIuneE) 836 at p. 671 (herelni?ter cited
J.D,I. (Clunet

(34) The interpretation of the term "involve the currency” is
discussed infra pp. 65-77.

ANEERY f
: (35) B. S. Meyer, Recognition of Exchange Controls
\ . International Monetary reemen _ \ L
* g‘ | %
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Further, this third suggested interpretation appears to
be in accord with the first purpose of the Fund Agreement, "to
promote international monetary cooperation”". (36) Such inter-
pretation does, however, make the word "exchange"” superfluous,
for the clause, "exchange contracts which involve the currency
of any me;ber", could have simp1§ been drafted to read: "con-
tracts which involve the currency of any member".(37) To thus
ignore the important word "exchange" may be contrary to estab-
lished principles of treaty interpretation,(38) but that flaw
should not be fatal in light of the difficulty encountered in
negotiating that provision and the need to achieve the over-
riding purposes of the Fund Agreement. And, this suggested
interpretation presents other difficulties. For example, Mr.
Gold queries: whether and should this definition reach a con-
tract by non-residents of state A which calls for performance
within state A in the currency of state A, but with assets from
without state A, since at once on performance the foreign ex~

change resources of state A are increased with the purchase of

L}

(38) Continued.
L. J. at pp. 887~-888. Cf. Mann, Money in Public Inter-
national Law, op. cit. supra, 26 E. Y. ; L. at p. 2179,
who states that the provision does not extend to claiml
by the owner of a chattel against the possessor and for
this reason Article VIII, Section 2(b) was immaterial
to the cases of Kahler v. Midland Bank Ltd. [1949] 2 All
E. R. 621, [1950] A. C. 24 and Prankmann v. zivnostenska
Banka [1949] 2 All E. R. 671, . C. 377 Thase
cases are discussed infra pp. 115-118.

(36) Fund Agreement, Article I, (i).
(37) Mann 3rd ed., op. cit. supra, p. 441.
(38) 8ee supra, pp. 21-23.
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state A's currency by the payor and then depleted through the 3
sale of state A's currency by the payee.(39) In any event,
this liberal construction of "exchange contracts" has been

adopted in a number of leading court decisions.

The earliest of these decisions is Lessinger v. Mirau
decided in ‘1954 by the West German Court of Appeal (Oberland-
esgericht) at Schleswig. (40) The facts are picturesque. In
May, 1949, the parties, who were Austrian citizens, aqrotJ
that plaintiff, Lessinger, was to loan defendant, Mirau and
one Karplus 30,000 Austrian shillings to try out a system of
roulette in the casino at San Remo. In return, Lessinger was
to receive thirty per cent of the profits but was not to
share in any of the losses. Also, Mirau and Karplus "quaran-
teed"” Lessinger 3,000 Austrian shillings a month. Lessinger
in fact furnished Mirau and Karplus U.S. $1,000, the equiva-
lent of 30,000 Austrian shillings. The payment was in vio-
lation of Austrian exchange control requlations. As might be
imagined, Mirau and Karplus lost the money at the gambling .
tables and failed to make any repayment. Mirau thereafter
took up residence in Germany.

Lessinger brought this action in the Provincial Court
(Landgericht) at Libeck.(4l) He sought the equivalent in B

(39) Gold (1966) op. cit. supra, pp. 30~33,

! n:‘
e

(40) 22 Int. L. R, 725 (1954), Jahrbuch fur Intcrutiou;g!
' Recht, V (1955), p. 113. The case 1s dlscuse . R
aume, op. cit. supra, p. 298 and in Gold. (1962) op. L

cit. supra, pp. 90-94.

L4 -

(41) Thc Provincial Court (Landqericht) is th- G-mnun oomrt
of first inatance. .
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German currency of U. .5.7¥1,000 ) plus interest. The Landgericht
dismissed Louinqar' s claim and he’ appealea“ “The Court of

Appeal affirmed, and stated that both »wggt Germany and Austria
are parties to the Pund Agreement; that theﬂl;mn contract was

void under Austrian exchange control requlations; that Article

(\'I’III, Section 2(b) obligated the German courts to apply Aus-

trian exchange Control pequlations and thus breach of the loan
'aqreement d4id not give rise to a claim for repayment of the
amount loaned because the agreement was an exchange‘contract
within the meaning of Article VIII, SQcti‘on 2(b). Regarding
the mﬁning of the term "exchange contract" the court stated:

"...Undoubtedly, the contract of loan is a
contract in the sense of Article VIII...

It is also an exchange contract within the
meaning of this provision. PFor exchange con-
tracts are contracts which...prejudice the
currency of a member...This interpretation
is the only one compatible with the purpose
of the control of foreign exchange re-
sources, .. "(42) -

-

In 1956 the Tribunal d'Arrondissement de Luxembourg

(Civil) decided Société Filature et Tissage X. Jourdain v.

{42) 22 Int. L. R. at p. 727. A further aspect of the case I,

denying recovery on a gquasi-contractual theory is dis-
cussed infra, p. 121.

And, the Supreme Court of West Germany on May 26, 1962
(WQrtggior-uj.tteilung__,\ No. 21, pp. 601-602), in an
action for monetary compensation assumed that an agree-
ment between plaintiff "finder® and defendant, Austrian
sugar refiner, by which plaintiff was to recsive "com-
mission or goods” in respect .of all maize processed by
défondant for all German f£irm#, with certain excep~

8, was an exchange wntract. This case is di-cunsed

1 Gold (1964) gg cit. supra, PP. 465-468.

-
-
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- Epoux. Heypen-Bintner.(43) In that case the court declared
.' that a contract by which Jourdain, a French firm, agreed to
sell to strang;, a fresident of Luxembourg, seven bales of
poplin for 641,685‘rrpnqh;franc- "constitutes an exchange con~
tract within the wnfiwiéf ‘Article VIII, Section 2(b)" of
the Fund Agteement. 'rhu: 'the court held that a contract for
the sale of ;norchand;lc in return for currency is an "exchange
dontract” and implicitly rejected the restrictive construction
of that term. (44)
S In 1961 the Court of Appeal (Cour d'Appel) at Parj;c
(Pirst Chamber) decided the important case of Moojen v. Von

Reichert.(45) Thers the Court found that plaintiff, Moojen,
vas an "effective resident" of the Nothérlandu—thgi: defendant,
Von Reichert, was a citizen and resident of West Germany; that
_ the corporation which was involved, the Gutenberg COrpo‘:ntion,
\/ / was incorporated under French law and had its principal place o
of business in Prance; and that Moojen's contract of assign-

ment and sale to Von Reichert of 230 of his shares in Gutcn-'
\
berg in return for payment in Prench francs was an exchange

contract within Article VIII, Section 2(b) of the Pund Agree-

»

ment.

-

‘
~ %

(43) 22 Int. L. R. 727 (1956), Pagicrisie Luxembourgeoise
(1957) p. 35. The case is !goc'unm I'Fmg'(t%ﬂ%?"gg
cit. supra, pp. 94-96.

i €

(4&) fee supra, pp. hqs. . R

(48) . Critique de Droit I tional Prive, vol. IT = ..
Bt e PR R
(1962) p. 718, case sous 3 9 U

op. eit. supra, pp. 143-153. ' ) ;
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reasoning:
to "ensure the stability 6f money parities"™ but rather "to

promote international monetary cooperation." Thus, it is

The Court held the contract of assignment null and void,

The principal purpose of the Fund Agreement is not

necessary to examine whether the contract of sale can have a

“detrimental effect” on the "currency resources” of the Nether-

lands, a Fund member.

A contract of sale between a Dutch

resident and a German resident "expressed in French francs”'

can "affect the Dutch economy” for the Netherlands has an in-

terest in the repatriation of the foreign currency obtained

from the sale of the shares. The court said:

. furth.r arqmntn :

"But whereas the primary object of the
Bretton Woods Agreement was 'to promote
international monetary co-operation’';
whereas it is accordingly necessary to
ensure as efficient a co-operation as
possible, to determine if the contract in
question may have a detrimental effect on
the financial situation of the Member State
[the Netherlands] or, in other words, if it
is liable to affect in any way the currency
resources of that country:;

"Whereas it is beyond doubt in the present ;

case that although the contract in dispute
was expressed in Prench francs, it can
affect the Dutch economy, it being in the
interest of the Treasury of that country .
that its resident, having obtained a fair
price for the shares of which he was the
owner, should repatriate the cun'oncy cb -
tained”. (46)

'x'ho court went on to reject defendant, Qroa Roiphort'i

(46)

"89 J. D. I. (Clunet) op. cit. supra, p. 725

. 56

a) that a contract.for the ulo of shares




'in a Prench corporation, with.its place of business in rriuéﬁy

for French francs did not constitute exchange contract in-

volving the currency of the Netherlands; and b) that Article
VIII, Section 2(b) covers only exchange contracts that are
contrarﬁ to exchange cogtrol regulations that affect transfers
and paymdﬁéq for current, as distinguished from capital or
other, international transactions.(47)

’ A further significant holding favoring the broad con-
itruct}on of "exchange contzacts” is the 1966 English Court

of Appeal decision in Sharif v. Azad. (48) In that case plain-

tiff, Sharif, sought to recover on defendant, Azad's, & 300
check. Azad defended on the ground that the underlying trans-
action was illegal, void and unenforceable. He rested his
defense on the facts that one Latif, a resid;nt ofhPakiatan,
came to England in 1964 for a short visit; that Latif,’noodinq
funds, obtained b 300 from plaintiff, Sharif, and in return
gave Shar{f a check for 6,000 Pakistan rupees with the payee's
name left blank; that Latif's check was drawn on a Pakistan
bank; that Latif did not have permission fror the Pakistan
exchange control authorities to exchange rupoclbfor sterling;
thus ‘delivery to Sharif by Latif of his rupee check was in

contravention of Pakistan exchange control laws; that Sharif

(47) 1d4. P. 727. This point is discussed furihcr infra, ¥

pPP. 112-113.

(48) Reported at [1967] 1 Q. B. 605, [1966] 3 All E. R. 785,
{19661 3 w. L. R. 1285, 41 Int. L. R. 230 (1966).
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" VIII, Section 2(b). The Court said that Sharif could succeed

. on his claim, as it was based on the second transaction, for

had sold Latif's check to defendant, Azad, a travel agent,
who paid Sharif with the check in issue - a post-dated check
for b 300; that Azad had inserted the name of his brother,
who was living in Pakistan, as the payee in the Latif ch;ck:‘
that the Pakistan authorities became suspicious and withheld
payment an'ghe Latif check; and that Aszad had accordingly
stopped payment on his check to Sharif. Sharif then sued on
A:ad'l check.

The County Court gave judgment for Sharif and Azad ap-
pealed. The Court of Appeal unanimously dismissed the appeal,
in effect affirming the judgment -below. The Court of Appeal
distinguished two contractual transactions: the first be-
tween Latif and Sharif and the second between Sharif and
Azad. The Court held the first of these would have been un-
enforceable as a result of Article VIII, SeEtion 2(b) of the
Pund’' Agreement, which has the force of law in the United
Kingdom. But the second transaction, although an “exchange
contract” was not unenforceable under Paki;tan lawﬁand thus

was not unenforceable in the United Kingdom under Articio

that exchange contract was not prohibited by Pakistan law.
'In stating iti decision, the Court gave the term "ex-
change contracts" a broad construction. Lord Justié& Diplock
stated that the term ":h%ui&,banliborally construed having
regard to the objects of‘ﬁh. Bretton Woods Agreement to pro=

tect the currencies of the states who are parties”. He con-

'
.
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tinued:

. "...I should be prepared to hold that the
following wers 'exchangs contracts' viz.,
(1) the agreement between the plaintiff
[Sharif] and Latif whereby the plaintiff
agreed to pay Latif 300 pounds for the ,
rupee cheque; (2) the agreement...whereby ¥
) ‘ the defendant [Asad] a greod to issue...his
: chaque for -300 pounds in exchange for the
rupse cheque...and (3) the contracts between
Latif and the successive holders of the

rupee cheque....

¢ "But not all these 'exchange contracts' wers
contrary to the irovinions of tha Foreign
Exchange Regulations Act, 1947, of Pakistan,..."(49)

\ And Lord Denning, Master of the Rolls, stated that in his view
exchange contracts are "any contracts which in any way affect
the country's exchange resources", saying in part:

“The words 'exchange contriicts' are not
defined, but I think that they mean any
contracts which in any way affect the
country's exchange resources. The con~
tracts with which we are concerned here
are all clearly exchange contracts. They

. affect the exchange resoutrces of Pakistan
. and England. If they offend againsat the
currency reégulations of Pakistan or England,
they are unenforceable...."(50)

| The language of the justices' opinions gives a broad

| sweep to the first sentence of Article VIII, Section 2(b).
But the Court, in limitation of its own recognition of the
policy of the Fund Agreement, did not implement the policy of

A\ the Pakistan exchange control regulations, (51) Rathér, the

!

(49) 11967) 1 Q. B. at p. 618, [1966] 3 All E,R. at pp.789-790.
(50) 11967} 1 Q.'B. at pp. 613-614, [1966] 3 All E.R. at p.787.

- \
¢ (51) If the transaction was-s it was as a result of the
. . . action of the Pakistani authorities in withholding pay- ¥
. ‘ £
1 s’ =~ '!‘?;ﬁ
., ,%‘;
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Court severed the illegal and unenforceable from the legal
part of the transaction &nd on!orc;d the latter.
There are no American decisions which clearly support a
liberal interpretation of the term "exchange contract". How-
ever, twq/gnlea, both decided by the New York Court of Appeals,
are of iﬁé@pcst. The first is Perutz v. Bohemian Discount

(
Bank Lé Liggidation.(sz) In that case plaintiff's decedent,

“Peruts, a citizen and resident of Czechoslovakia, had been an

employee of a predecessor of defendant bank, a Czechoslovakian
corporation with its principal place of business in Prnqu.
In 1938, Perutz became entitled to a pension of 6,000 Cs;eh
crowns per month payable at the bank's Prague office. He re-
ceived his pension through October 1942 even though, in 1940,
Perutz had left Czechoslovakia. He became a United States
citizen in 1945 and died there in 1949.

Before he died Perutz commenced this action to rooovcr’
the United States equivalent of 396,857 Czech crowns due him '

but paid into a blocked account at the bank in Prague, and he -

attached defendant bank's funds in New York. Csech regula-

tions forbade payment in currency or foreign exchange to a

son-resident unless licensed by proper authority and no 1li-

/
(51) Continued.
ment on the 6,000 rupee check and not as a result of the
refusal of the court to enforce an exchangs contract
:hiih was contrary to theakistan exchange control regu~
lt ons.

(52) Ruportcd at 304 N. Y. 533, 110 N, E, 24 6 (1953); also,
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cense had been ohi#ined for payment to Perutz. On a stipula-
tion of facts th.’guprcno Court dismissed the complaint and

Peruts appealed.
The Appellate Division, 3-2, reversed and granted judg-

" ment to plaintiff for $7,937.14, the dollar equivalent of
396,857 Czech crowns. The bank appealed. The Court of Ap-

peals unanimously reversed the Appellate Division, stating
that the contract was governed by Czechoslovakian law and that

-the "Czechoslovakian currency control laws in question cannot

here be deemed to be offensive. . .[as "contrary to our public
policy”), since our Federal Govermment and the Czechoslovakian
Government are members of the International Monetary Pund”®. (53)

Unfortunately, the Court made no express mention of
Article VIII, Section 2(b) oxr of any other specific provision
of the Fund Agreement. But it is argued that the case was
decided on the basisv of Article VIII, Section 2(b).(54)

Therefore it follows that the contract involved was an ex-

change contract in. that it affects the exchange resources of

o

(52) _Continued.
Feb. 5, 1951, p. 440, col. 4 (Sup. Ct. N. Y, Co. 1951),

revers 279 App. Div. 386, 110 N. Y. S. 24 446 (lst
Dept. fgsa). The Peruts case is!not.d: Use of tton

: -
62 YII. 5 3 pp. 899-900.
(53) 304 N. Y. at p. 537, 110 N. E. 24 at pp. 7-8. Brackets

added.
(54) Gold (1962) \zi . supra, pp. 52-54; Mayer .
supra, 62 Yu%g PP 899-600. ver. % _i&
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a country.(55) This interpretation has, however, :lcone some-

what less tenable since the pronouncement of the NeW York

E
Court of Appeals in Banco do Brazil S.A. v. A.C. Istael Com-

modity Co., Inc.(56) ’
The second New York Court of Appoalq case bearing on the

interpretation of the torm'"exchangc contract®” is Southwestern

Shipping Corporation v. National City Bank of New York.(57)

‘There plaintiff, Southwestern, brought thes action tb recover

$37,222 paid by the defendant, Citibank, to one Anl;an, rather
than, as promi-edu ;o=80uthwcltorn. The suit arose as follows:
In 1951 Garmoja, an it§}1an concern, placed an order with
Southwestern for 300 tons of fatty acid, for $37,222. Garmoja
did not obtain the required importers' license to pay dollgrs.
Instead, Garmoja arranged with Corti, another Italian concern
(thch had a license to pay dollars to Anlyan for ého impox-
tation of rags) to deposit the lire equivalent of $37,222 in
Corti's account at Credito Lombardo, an Italian bank. Credito

(55) An alternative interpretation of the case an‘ the impact
of the decision regarding conflict of laws and public
policy are discussed elsevhere horg;n. pp.132-133, 150-151,

(56) See supra, pp. 42-45.

(57) Reported at 6 N. Y. 24 454, 160 N. E. 24 836, 190 N.Y.S.
24 352 (1959), also, 28 Int. L. R. 539 (1959), cert.
denied, sub nom., First National City Bank New York
v. Bouthwestern Sh . B, R

. . ’ . . R‘pdrt‘d below

at 11 Misc. 24 397, 173 N.Y.S8. 24 %509 (Bup. Ct. N. Y.,

Co. 195%8), aff'd, 6 A. D. 24 1036, 178 N.Y.S. 24 1019

(1st Dept. IUBEY.

The principal case is noted by R. 8. Bupowitz in (1959)
21 U, Pitt. L. R. 551 and discussed by Gold (1962) op. .
cit. supra, pp. 97-100, -102-108. . )
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would transmit a credit for the dollar equivalent to Citibank i
in favor of Anlyaﬁ and Anlyan would a ;ign the dollars to
Southwestern. Anlyan made the assig t, Southwestern so
notified Citibank and Citibank promised to pay Southwestern.
Thersafter Garmoja paid 23,310,000 lire to Credito for Corti's
account. -The Italian exchange control authorities transferred
$37,222 by cable to Citibank for Anlyan, with instructions to
ﬁay Anlyan. Citibank paid Anlyan instead of Southwestern as
promised and Anlyan absconded with the funds.(58) Citibank
refused to reimburge Southwestern and Southwestern brought
suit.

After trial the Supreme Court of New York set aside a
jury verdict for Southwestern on the grounds: that the agree-
ment between Garmoja and Corti and the assignment by Anlyan to
Southwestern were in violation of Italian exchange contr 1‘
regulations and were illegal; and that Southwestern was either
the alter ego of, or agent for Garﬁoja._‘Thu. the Court ap-
plied Article VIII, Section 2(b) and barred the suit. The
Qppallate Diviiion unanimously affirmed, without opinion, and
Southwestern appealed. The Court of Appeals, 5-2, reversed
and gave judgment for Southwestern. In so doing it severed
thé illegal Garmoja ~ Corti agreement ind Anlyan asiignnont

(58) In or about 1957 Anlyan': good fortune reached its peak.
He won approximately §150,000 in the Irish Sweepstakes
and gained considerable notiuo. But then his past
caught up with him. 1In a cass brought on his assign-

.y
ment and tried prior to the trial in the pringipal ocss o
8o stern sued and rooav.rod 337 2tg nq ¢ o f
Soukthweste Co lxgg. 5 Hilc. 2@” ey
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from Citibank's obiigation, ‘as a mere dapqgitory 6x/€zan§-
mittal - agent of the proceeds of the arrangement”, to pay the
$37,222 to Southwestern. By this means, the Court withheld °
implementation of Article VIII, Section 2(b) in a transaction
clearly within the purpose of the Fund Agreement. (59)

Summary

| This extensive discussion of the cases and authorities
suggest the following conclusions f;gardinq the meaning of\syn
term “"exchange contracts”:

Of the three definitions which have been proposed of the
term "exchange contracts" only the first and the third are
advocated today. Contemporary authorities roject\the fir;t_or
narrow construction and favor the broad interpretation. 1In
essence the broad interpretation is: exchange contracts are
those contracts which affect the exchange resources of the
member country whose currency is involved. - But, the limits
of the concept "affect" have not as yet been settled,

There is a good deal of case law on the meaning of the
term “exchange contrqcﬁc'. Unfortunately, the courtl‘aro

divided as to whether the broad or narrow interpretation is

(58) Continued. s
842, 160 N. Y, 8, 24 674 (8up., Ct. N. Y. Co. 1957),
aff'd, 4 A. D. 24 944, 168 N. Y. 8. 24 208 Qt?t Dept.

»

(59) . The combined effect of the two cases, Boufggcnt-xn v,
National City Bank and Southwestern v. an resulted
In"a curlous miscarriage of Justice: ssﬁigiiitcrn vas .
handsomely rewarded for engaging in an illegal scheme.
It recovered twice! - )
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to be preferred. Recent decisibns of European courts favor
the broad interpfetation, but decisions by Courts in the’

United States appear to favor the narrow view. 1It 4is sub-

mitted that the broad interpretation is to be prefex:;ed on

ground of internationgl financial and economic policy.

The Term "Involve the Currency"”

S8hould Also Be Construed in Its
Broad, Economic Sense

For reasons similar to those supporting the conclusion
that the term "exchange contracts"” should be interpreted
broadly, the phrase "involve the currency"” should also be
construed in a broad economic sense rather than in a narrow
and legalistic way. Not only will a broad interpretation
implement the economic considerations behind the adoption of
Article VIII, S8ection 2(b) but a broad interpretation is
implicit in the word, "involve”.(l) "Involve" comprehends
the ideas of "affecting”, "relating to" and "being connected
with" as well as the ideas of "including" or "containing”.(2)

Two views as to the proper interpretation of the phrase
have been suggested: A narrow view by Professor Nussbaum and
a liberal view by Dr. Mann and Mr. Gold. As we have ﬁ;W
Professor Nussbaum has taken the position that "exchange con-

tracts” are those contracts which have "international media

of payment” as their exclusive object. Contracts involving

(1) Suzoupra, p. 51. See also, Gold (1966) op. cit. supra,
p. 27.

(2) Meyer, op. cit. supra, 62 Yale L. J. at p. 888, f
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goods, services or securities are excluded except where they
are monetary tranéactions in disguise. According to Nussbaum's
view, a currency is "involved" if the contract deals with or
refers to "international media of payment".(3)

Dr. Mann, on the other hand, holds the view that "ex-
change contracts® are those contracts which affect the ex-
change resources of a country, and the currency "involved” is
éhat of the country whose resources are affected.(4) Gold
states that the currency of a Fund member is involved if per-
formance of the contract would affect that member's exchange

resources. (5)

~

(3) Nussbaum, gg, cit. supra, pp. 542-544., To the same
effect, J. C. Morris, and others, eds., Dicey's Conflict
of Laws, 8th ed. 1967, p. 899: "the currency ol a mem-
Ber Is 'involved' if the contract refers to it™.

The dictum of the majority of the New York Court of
Appeals In the Banco do Brazil case discussed in detail
supra, pp. 42-45 also supports the narrow construction

of "involve the currency" and rejects Dr. Mann's broad
interpretation. The court said (12 N. Y. 24 at pp. 375~
376, 190 N. E. 24 at p. 236, 239 N. Y. 8. 24 at p. 874);
"We are inclined to view an interpretation of subdivision
(b) of section 2 that sweeps in all contracts affecting
any members' exchange resources as doing considerable
violence to the text of the section. It says 'involve
the currency' . . . not 'involve the exchange resources'.”
Thus the Court said that a contract between Brazilian
residents and New York residents for the sale of coffee
in New York for American dollars was not an exchangs
contract which involved the currency of Brazil within

the meaning of Article V1II, Section 2(b) of the PFund
Agreement.

(4) Mann 3rd ed., op. cit. supra, pp. 442-444.

¥

(3) J. Gold, The International Moneta Fund and International
Law, 1965, IMF Pamphlet Series, No. 4, herelnafter re-
Torred to as "Gold (1965)"), Y. 25; see also Gold (1962).
Op. cit. supra, pp. 92-93; Gold (1966) op. ¢it. supra,

pp. 27-35.
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To construe the phrase in this broad way immediately
raises two important questions: what constitutes a country's
a§change resources; and when may it be said that they are

"affected”.

—"Currency" Means Exchange Resources,

As t& the first question, a member's exchange resources
may include assets of any type which belong to residents of
that member. Thus the term "currency" includes gold and
securities as well as currency and even land, moveables or
intangibles. (6) By this broad construction barter transac-
tions are caught, for the exchange of assets hetween a resi-
dent of a Fund member and a non-resident affects the composi-
tion of the total stock of assets of the Fund member poten-
tially available for international transactions, that is, the
exchange resources of that Fund member.(7) The following is
an example of a barter contract which falls within the term
"involve the currency”". Hemp is an exchange resource bf Bang-
ladesh for its sale is an important means of obtaining "hara"
foreign currencies. Hemp may be traded in return for food-
stuffs or luxury items. These "sales" deplete the total stock

of exchange resources of Bangladesh available for international

(6) Contra, Morris, Dicey's Conflict of Laws, op. cit. supra,
p. 899: Article VII*, Section 2(b) does not apply "to

transfers of property”.

(7) See the "Maize Refining" case referred to supra, p. 54,
n.42 where the contract was,in the alternative, a barter
contract. See also, Meyer, op. cit. supra, 62 Yale L. J.
at p. 889. '

67

;’/‘
2

~
k-4




transactions since these are sales for items which will be con-
sumed and not resold. Through these sales the exchange re- f

!

sources of Bangladesh are depleted and thareby affected.

Nor is.it necessary that the quid pro quo for which the
contract provides be é;pressed in the currency of that member
otvthe Fund whose resident made the contract.(8) Thus, if a
resident of one country undertakes to pay foreign currency to
‘a non-resident, that country's exchange resources are affected C
for the resident must sell domestic currency or assets to pay
for foreign currency in order to pcrforq the contract. (9)

(
Moojen v, Von Reichert, supra, decided by the Court of Appeal

at Paris illustrates this point. (10) In that case Moojen, a
resident of the Netherlands, entered into a contract to sell
shares in a French corporation for French francs to a resident

©f Germany. The Court of Appeal held the contract to be an

-~

-

\\‘\\exgﬁgnge contract which involved the/cuf%ency of the Nether-
landsTMBECauQe Moojen was a xesident of the Netherlands and

performance of\gpe contract affected Dutch financial rescurces.

(11) \

\

SR

Y 4

(8) Gola f{?GﬁT\ggg cit. supra, p. 25. ’ €y
2

(9) Likewise an undertaking. to pay domestic currency creates
a claim in the non-resident payee against the payor's .
country. Thus the exchange resources of the resident- ’
payor's éohnggg"hfe *affected"™, 1Ibid.

s v\ —_—

(10) The facts of the case are set forth at length; supra,
pp [] 55-.56 . ' [N

(11) 89 J. . I. (Clunst) op. cit. supra, p. 725.
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similarly, in the Clearing Dollars Case decided in 1954

(12) , the Hamburg Provincial Court (Landgericht) expressly.

found that the foreign exchande holdings, the currency, of

Belgium were involved. There, defendants, Belgium residents,

agreed with plaintiffs, a Hamburg firm, to purchase from the

latter 500 tons of sulphate of ammonia at 46 U. 8., Clearing

Dollarg\per 1,000 kilograms. Defendants failed to obtain a .

Belgium import license and did not take up the goods. Plain-

tiffs sued for damages. The Court found that Belgian exchange

reserves or currency‘w;re involved, stating:

A

"The case at issue comes within the terms

of this provision [Article VIII, Section 2(b)]. .
The present purchase contract is one which, if

it were fulfilled, would involve the foreign

exchange holdings or the currency of a member

country, i.e,, Belgium.

] * *

"There is no need to discuss the question
wvhether the defendants could have resold the
merchandise in transit trade, since the con-
tract specifies payment under the Belgian/West
German Clearing, thus involving Belgian foreign
exchange reserves in any case."(13) - ,

In B8O stating the>Court also rejected plaintiffs' argument for

a limited interpretation of "involve the currency"; namely,

Tl

that Article VI%II‘ Section *2(b) did not apply inasmuch as pay-

ment was to bé made in Belgian fruﬁa and if the currency of

payment was Belgian fra.ncs there waB no "foreign exchange coh-

¢

(12)

(13)

22 Int. L. R, 730, (1955); otherwise unreported. The'
gsocgf;.lls(l’lo discussed supra, p. 46 and infra, pp. 89-
’ - .

22 ;Into Lc Ra at gp. 731"732'
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tract” from the standpoint of Belgium. (14)
On the other hand, plaintiffs' argument in the Clearing

Dollars Case for a limited construction of the term "involve"

was put into effect by the Supreme Court of Austria in X v.
_Z_gg_;_gg__gg_x_xrg‘. (15) The ;acts in that case go back to’1945 when
plaintiff: then a resident of #agreb, Yugoslavia, paid a sum
of Yugoslavian currency to defendant, Zagreb Bank, which, on
plaintiff'a instructions, remitted it to a Vionna,mviustria
bank in order to open credits to pay for merchandise imports
into Croatia. The fuhds were transferred with the approvpl

of the Yugoslav exchange control authorities. In January,

1956, a portion of these credits remained unused and plaintiff,

by that time claiming he was an Austrian resident, unsuccess-
fully demanded their return from the Vienna bank. That bank
refused to pay unless the Zagreb Bank consented.

Thereafter, plaintiff brought suit requesting the ;ul—
trian court to order defendant, Zagreb Bank, to give its con-
sent to the surrender of the balance to him by the Vienna
bank or to assign to him the right to the sum. .The 'Cour’: of
first instance rejected plaintiff's claim and the Court of
Appeal affirmed on the basis of Article VIII, Section 2(b).
The Supr Court of Austria reversed and held for plaintiff,

£t
F—

(1‘) 8“ GEIQ ‘1962)’ 92. g.—t_t_v lupta,' po s‘c

(13) Reported at 26 Int. L. R. 232 (1958), Jurutélcho :
nztu, 1959, pp. 73-74, 86 J. D. I. un 59) .
p. 868. The case is discussed in Gold TI96Z) op. cit.
supra, pp. 109-~112. »
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. (16) 26 fnt. L. R. at p. 233. Brackets added.

finding in effect that Yugoslavian assets and thus Yugoslavian
currency was not involved. The Court reasoned that applicable
exchange control law is determined by "the law applicable to
property” and that the property involved was in Austria and
was thus subject "solely to the domestic laws", saying:

"...8imilarly, the newer doctrine, which
takes account of Article VIII, Section 2(b)
« . .provides merely that prohibition of pay-
ments based on alien foreign exchange laws
must be taken into account only when the
transfer of assets resulting from the pay-
ment is to occur (or at least also occur)
within the territory of the restricting

, State since this State has the jurisdiction

Y to control and regulate the assets located
within its territory....

"...The case under consideration, however,

deals only with assets situated in a blocked

account within this country. These assets

stand in no relation to the Yugoslav foreign
exchange provisions except for the facdt that

the defendant is subject to these provisions.

The applicable foreign exchange law is...
determined...[by] which law is applicable to -
the res concerned [which points in the ciése at

hand solely to the domestic laws]...."(16)

Thus the Court neatly avoided the question of whether
there was an exchange contract which involved the currency of
Yugoslavia. 1Indeed there is no discussion of whether the
currency or the exchange resources of Yugoslavia uurc~"inr"
volved”. But quite clearly Yugoslavia's currency and exchange

resources were involved: Yugoslav funds had been transferred

abroad by a Yugoslav resident. (17)

LN P

L

(17) - A further aspect Of this case regarding the scope of .
lﬁgiclo‘vnx. s-ctiqn 2(b) is aueunea,mtn, PP. 118~
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One of the "Cuban insurance cases", Pan American Life

. Insurance Co. v. Raij, is also of inteteét here. (18) 1In that
case plaintiff, Raij, a Cuban national fesiding in Cuba, had

sought and was issuld by defendant, Pan American, a 20-year
endowment life insurance policy.(19) The policy provided that
all payments by either party would be made in dollars in New
Orleans. In November, 1960, Pan American refused a tender of
premium and Raij, then residing in Florida, sought a declara-
tory judgment that his life insurance policy was still in
effect. The Florida Circuit Court entered judgment for Raij
and Pan American appealed. The District Court of Appeal
affirmed per curiam. On petition for rehearing the Court

., dealt with the question of whether the transaction was govern-

@4 by Article VIII, Section 2(b) of the Fund Agreement. The

Court declared the provision inapplicable stAtin

..+ [W]e were further of the opinio v
the Bretton Woods Agreement pertained only
to contracts 'involving the curréncy of any
N nember' of the Fund and that American
contract, upon which payments jwere to be
made to or by the appellant [Pan American}

(18)_. Reported at 156 0. 24 785 (34 Fla. D.C. App. 1963). On
further consideration the District Court of Appeal first
quashed its affirmance, then reversed itself and let the
affirmance stand, 164 So, 24 204, cert. denied, 379 U. 8.

© 920, 8% 8.-Ct. 275, 13 L. BA. 2a 337 (19%4).  The case .
is discussed in Gold (1966) op. cit. supra, pp. 15-16.

(19) The Court stated that the policy 4in this\case was similar
in most material réspects to the policy |described in N
Pan Anerican Life Insurance C ny v. cio, 154 So. 24 '
» D. C. pg om whic e description
of the policy in the text is taken. :
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in United States currency, was not an unen-
forceable contract within [Article VIII,
Section 2(b)l...."(20)

Clearly, howeng, the currency of Cuba i; not involved
only if the further fact is added; namely, that Raij, the in-
sured; is not a Cuban resident. While Raij resided in Cuba
the contrhét was an exchange contract because payments re-
garding the policy required the purchase and sale of pesos and
dollars, (21)

To sum up: despite the uncertainty in the cases the
better reasoned authority supports the view that the word

"currency” should be interpreted to mean exchange resources.

—"Involved" Means Affected

The second question posed regarding the phrase 'igyolya
the currency" is: when may it be said that a country;s'ex—
change,. resources are "involved"? The basic test for determin-
ing whether the currency of a member is involved is: a)
whether the contract is entered into by a resident of that
member; or b) whether the contract deals with assets lituat;d
within that member's territory.(22) This test may be appliied

(20) 156 So. 24 at p. 786.

-

(21) See Gold (1966) op. cit. supra, pp. 30, 34, . .

(22) Gold (1966) §¥ cit. supra, p. 34. Residence rather
than nationality 1Is the test because economic classifi-~
cation of balance of payments transactions distinguishes
between residents and non-residents. Balance of Pay-
mcntn Concepts and Dofinitionu. 1969,

r s, e PP Hgat~-Madsen, ance of ;é
g_% It’s n dhd uses, 1967, xrr%‘l' phiet ,
." . “ 7

9, PP-
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with ease to most transactions. And, under this test the

. currency in which payment is tobe made and the geographic lo-"
cation at which th; transaction is effected are irrelevant.
The notibén that a transaction should be subject to the law of
the place wheré it physically takes place was abandoned during
the draftlﬂg~ofahr£icle VIII, Section 2(b). (23) Futheryore,
under the testr whether the exchange contract, if executed,
would augment.or diminish a country's exchange resources, so
long as it would do one or the other, is also irrelevant.(24)

The test is more difficult to apply where, under appli-

cable rules of puplic international law, a member's currency
is involved because that member's exchange control regula-
tions or other laws purport to reach parties or assets which
are or may be beyond the legislative competence or jurisdic~
tion of that member; or where there are questions of whether

| one party or another is a resident of a Earticular member
country; or vhere the location.of disputed intangible assets
lies for purposes of determining application eof exchange con-

i "

- (22) Continued.

Thus residence of the parties may be of crucial import-
ance. This was so in Moojen v. Von Reichert, supra, 89
J. D. I. (Clunet) (1962) p. 718 where the Court found
that plainti¥T, Moojen, was an “effective resident” of
the Netherlandsg; therefore, Dutch currency was involved.
Residence may also have been of importance in certain ,
of the "Cuban Insurance Cases". Gold (1966) op. cit. g
.upr., po 3‘. 4

(23) Meyer, op. cit. supra, 62 Yale L./fm pp. 888-889. Also,

) see supra, pp. 23-28.
. : ‘_’* (2‘) Mann 3:4 ‘dc' 92. gs- .upta' p.—"‘43- :“ '
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trol regulations.
R L3
Unfortunately the public internatiopal law rules on leg-

islative jurildictipn are not ggce from controversy.(25) ‘More-
over, it is unclear whether the word "involve", interpreted
broadly, requires a new international rule for the purpose of"
Article VIIX, Section 2(b) which wtil\éggighant the economic
realities bfﬁinternational trade and finance or whether the
traditional rules will suffice. 1In any event, at present it is
clear that states have legislative camp@tence to adopt exchange
control regulations to regulate, within their own territory,
transnational transfers of merchandise, services ‘and securi-
ties.(26) And if a state with such regulations is a member of
the Fund those transactions involve the currency of that mem-
ber. That is, the currency of a member is clearly involved
where the member regulates the transactions of its residents,
or regulates transactions dealing with assets within its terri-~
tory.(27) A far more diffigult case is presented where the
mémber purports to regulate non-resident parties or a;sets.
which are without its territory. As yet there have been no

clarifying rulings on this point.

(25) Se; for examplé; American Law Institﬁte,,nautatunant of

OII , Sections 17~3€; ¥. A. R, e ine
gdiction in International Law, pbcuoII, Tome 111

'. pp’ - . /

(26) na;ui,-‘ . cit. supra, Recueil, Tome_ 111 (1964, I) pp. S
o 122-1287 & _— ‘ :

. .k
(27) Gold {1966) op. cit. supra, p. 28.




1

Another area in which it is difficult to determine wheth-
er the currency of a member is "involved" is where there are
issues as to the residence of a party or the locaéion of an
agset such as a debt. (28) It may seem that these issues
should be resolved according to the "controlling law" of the
trannacti;n as determined by the private international law

rules of the forum. In Moojen'v. Von Reichert, previously

discussed, (29) whether Moojen was a resident of France or of
the Netherlands was a crucial issue. There the Court of Ap-
peal of Paris, relying on the Fund's interpretation of the
provision, (30) said that Article VIII, Section 2(b) imposed a
querning iaw of its own and it was error to decide the ques-
tion of residence according to the controlling law of the
transacvion as determined by apblicahle private international
law,(31) But then thé Court of Appeal held that the issue of

o

{

(28) The situs of a debt as a matter of private international
law is a much debated issue. See Gold (1966) op. cit.

supra, pp. 31-34.

(29) B8upra, pp. 55-56, €8.

A
(30) The Pund's interpretation is set forth in full in;Appon-
dix B hereto and 'is Adiscussed supra, pp. 29-33. - re
rantsmann v. Pon;aqn, 30 Int. L. R. 423 (1959), Neder-
Tandse Jurisprudentie (1960), No. 290 (in Dutch) ,
W«m p. 190 (in English) and Gold
op. cit. supra, pp. 62-86. .

(31) 89 J. D. I, (Clunet) at p." 725. To this issue - Moojen's
residence -~ the French Court of first instance had ap-
plied the private international law of the. forum. 1Id.
pP. 723. The lower court decision is reported at 85
J. D. I. (Clunet) (1958) pp. 1050-1053.

The question of residence might have been important to
the decision in Confederati ife Aonciation v. Ugalde,
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Moojen's residence was one of gact which it could and did de-
cide for itself.(32) The Courﬁ  found ‘Pat Moojen was a roti—
dent of the Netherlands. (33)

The issue as to the situs of intangible as;ots is yet to
be decided. On this point it is submitted that the governing
rule should not be chosen according to‘tradimional principles
of private international law. Rather a new rule needs to be
fashioned which implements the policy of Article VIII, Sec-
tion 2(b).(34) .

Despite thesa’possible difficulties which may be encoun-
tered in determininé whether a‘' currency is 'inzolveQ' it seems
on balance that the appropriate test is two-sided: whether
the céntract is entered into by a resident 6f‘g member; or

whether the contract deals with assets situated within'’'a mem-

ber's territory.

The Phrase "of Any Member"
Means Member at the Date
Enforcement is Sought

The Fund Agreement provides that both original members

- ,
L ger éé‘f”fd 1, 38 Int. L. R, 138 (Pla. 1964), cert.
denied, 379 U. S. 915, 85 S. Ct. 263, 13 L. Ea—"!'d 186
, discussed infra, pp. 154-185.

(32) Gold and Lachman, op. cit. supra, 89 J. D. I. (Clunet)
at p. 764, argue that under the principle of comify of
Article VIII. Section 2(b) the Prench courts should be

_foreclosed from deciding the question of residence since
it had previously been decided in an earlier stage of
the controversy by the courts in. the Nythcxlandl.

(33) 89 J. D. I. (Clunet) at p. 725.
(34), Compare Gold (1966) gp. oit. supra, p. 32, . |




and those states later admitted to the Fund are hambnti from

~the tims of deposit of their "instrument” of acceptance.(l)

Voluntary withdrawal from membership is effective on the date -

written notice of withdrawal is received by the Fund at its

principal office.{2) Thus it was held in Stephen v. Zivnos-
tenska Banka National Corporation(3) that a state whose cur-
\

»
-

N;qncy is involved ih an exchange contract must be a member of
the Fund at the date of decision in order for its residents
"to take advantage of one of the privileges of fund gnnbcr-
ship." And since Czechoslovakia had ceased to be‘a member of
the Fund during the pendency of the action, plaintiffs were
not precluded by Articie VIII, Section 2(b) from attanpﬁing to
place thelNew York assets of.pheir debtor defendant, Czechos-
lovakian bank, in receivership. The Court stated:

"No valid reason currently gxists to frustrate

our public policy...and theréby allow Czechos-

lovakia to take advantage of one of the privi-

leges of fund membership when it is no longer
a member....” (4) . B

Similarly, Cuban withdrawal from the Fund in 1964 was the

primary reason that in a number of the "Cuban insurance cases”

(1) Fund Agreement, Article XX, Section 2(b). .
(2) Fund Agreement, Article XV, Section 1.

(3) Reported at 140 N. Y. 5. 24 323 (Sup. Ct. N. Y. Co. 1988),
aff'd mem., 286 App. Div. 999, 145 N. Y, S. 24 310 (ist
Bept. IUS%). Also, 22 Int. L. R. 719 (195§).

(4) 140 M. Y. 8. 24 at p. 326,
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Article VIII, éection 2(b) was held inapplicable. (5)

. By the log:lc of the Stephen case, if at the date of de-
cision the state uhooo currency 1: involved is a member of
the Fund, Article VIII, Section 2(b) applies although the
ksate was not a member at the time of contracting or even when
the action coﬁnunced.(ﬁ) This result is also supported by the
purpose of the provision. (7) |

(5) Pan Amdrican Life Insurance C Q\v. Blanco, 362 r. 24
187 (5th Cir. 19¢60); Eon!iaoraggon Life K-u lation v.
' _Vega Y Arminan, 207 So. 24 33 (3d Pla. D. C. App. 1968),
§§'a mem., 211 So. 24 169 (Fla. 1968), cert. denied, 393
FT"EU 89 S. Ct. 450, 21 L. Bd. 28 ¥4l (1

The Solicitor General .of the United States in connection,
with the petition for certiorari to the United States
Supreme Court in Pan American Life Insurance Co. V. .
Lorido, 19 Fla. supp. 167, 154 So. 2d 200 (3d Fla. D. C.
App. 1963), cert. denied Florida Supreme Court, 155 So. 24

695 (S. ct. Fla, 1963), stated: "Further review is not N
warranted with respect to the petitioner's other conten- o
tion -~ that granting recovery to the respondent is con- »

trary to Article VIII 2(b) of the [Pund Agreement]....

Since Cuba is no longer a member of the Fund and since

the date of proposed relief determines the applicability

of Article VIII (2) (b), a decree granting recovery to the
petitioner will not violate the provisions of- the Agtee-

ment." ~‘Certiorari to the United States Supreme Court was ,
also denied, 377 U. 8. 990, 84 s8. Ct. 1905, 12 L, Bd. 24

1043 (1964), reh. denied, 379 U. 8. 871, 85 8. Ct. 15, |
13 L. EA. 28 77 (1964). o R

(6) Compare Mann 3rd ed., op. cit. supra, p. 444.

(7) See supra, pp. 22-23,




»
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'Bxchﬂﬁge Control Regulations™ Are
Those Laws Which Control the Move-
ment of Currency, Property or Serv-
ices in Orxrder to Protect the Ex-
change Resources of a Country

The next phrase of Article VIII, Section 2(b) is: "and
which ;ra contrary to the exchange control regulatioﬁs.“(l)
In gen@ral,‘exchange control regulatioga are enactments which
control the transnatio@al movement of currency, property or
services with the purpése of protecting the financial resources
of the controlling country. (2) 'The Fund has not promulgated a
formal interpretation of the term ”excﬁang; control regula-
tions." Thus whether a particular law is an exchange control
regulation within Article VIII, Section 2(b) depends upon a
proper construction of that term in the context of the Fund |
~Agreementnas a whole, for the phase to be explained is, "ex-
change ¢ontrol regulations . . . maintained or imposed con-

sistently with this Agreement."(B)

o -

(1) On the travaug,g_gparatoires of contrary see supra, pp
24-26. See also Méyer, op. git. supra, 62 Yale L. J. at

p. 890.

' Mann raises the interesting question: "Is a contract
contrary to exchange control requlations even if, accord-
ing to its express or implied terms, it is to take effect
only upon the repeal of the provision which creates the
illegality?" Mann 3rd ed., 'op. cit. supra, pp. 445-446.
He then suggests that the answer depends on the terms of
the exchange control regqulations agaidnt which the con-
.tract offends.

" (2) Mann 3rd ed., QE. cit. supra, p. 444; Meyer, op. cit.
supra, 62 Yale J. at pp. 890-8%1. See supra, p. 14,
- N. 2,

(3) Gold (1964) op. cit. supra, p. 462.
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Tgriffs. trade restrictions, price control or trading
with the enemy regulations are not exchange control rad%la— &
tions within the meaning of- the, provision. (4) Although it
is usually clear whether a trade regulatioh or an axchange
controi regulation is involved, the title or designation ?f
such a requlation is not controlling. (5)

Whether a law or rule is an exchange control regulation
depends upon its technical character and not upon‘itl affect.
(6) vTo be an exchange control regulation the law ﬁlt nddr:n
itself to the financial aspects of an international trans-
action rather than to the tran;action‘itselfg(7) for oxanpl‘,
restrictions on the making of payments, excﬁanqe*gurtundar

“regulations, such as were involved in_the Banco do Braxil case,

LN

¥

| v

\ ~ ,
(4) ~Delaume, 9&. cit. supra, 1& 294; Mann 3rd ed., op. cit.
supra, p. 4447 Cf. prauer &’ Co. v. James Clark [19%52T 2
All E. R. 497 on the factual similarity of trade regula-
tions and exchange c?ntrols. ,

(5} See Re Helbert iﬂﬁ ﬂ Co. Ltd. [1956) Ch. 323 at pp, 351~ / ’
352, R. at p. 142, The case is dis- '

cussed infra, p. 82.

i

‘

(6) Gold (1964) %§ cit. gupra, p. 463. See also, Meyer, Op.
cit.. supra, vale L. J. at pp. 890-891. A demcription
of the nature and types of exchange controls is set forth
in International Monetary Fund, Pirst Annual Report o
Exchange Restrictions, 1950, pp. 3-16. That and subse-
quest reports contain a country by country survey of such,
restrictions. ’

(7) Gald (1964) op. cit. supra, pp. 460-462, where he andiyses ,
the similar Fund Interpretition on the meaning of °r
strictions on the making of payments and transfers for -
current | nternational transactfons” in Article VIII, Bec-
tion 2(a). Dec. No. 144-(52/31y Selected Decis of the
Executive Directors, 5th issue ¢ PP. 34-33)

I’B!p ﬂo ___EIE. im‘, vol. IXIXI, p. 57. : W ’ K
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.trols on international payments and not indirect comtrols on

'are governed by the General Agreement on Tariffs and Trade

. (9) See @iscussion on scope of & ucation of Articlo vxn,

b{ ...

.
o
e

are classified as exchange contro/ll regulations.(8) Also, it )
must be rgmemborod, Article VIII,/ Section 2(b) covers both
payments on current international trannctio[ns and payments on
capit;1 transactions. (9)

Judge -Upjohn said in Re Helbert Wagg & Co. Ltd.(10), a

chancery case in which it was decided that a contractual obli-
gation of a German firm to an English £irm was validly dis-
charged through payment of ‘German currency to a German govern-
ment office, that an exchange control law is a law passed with
the "genuine intention" of protecting a country's economy. He
stated:

"...[TIhis court is entitled to be satisfied.

that the foreign law is a genuine foreign

exchange law, i.e., a law passed with the

genuine intention of protecting its economy...

and for that purpose regulating...the rights

of foreign creditors, and is not a law passed

ostensibly with that object, but in reality

with some object not in accordance with the

usage of nations...." (11}

Again, exchange control regulations xguct be direct con-

payments, such as tariffs and trade restrictions. The latter

/

/ .
(8) Bupra, pp. 42-45, infra, pp. 124~ 125.

Section 2(b) infra, pp. 112~

(10) Reported at [1986] Ch.'323, (1386] 1 ALl :. R, 129, [1956} )
2 W. L. R. 183. The case is discuss « Lavterpaght
R ARy g

’ [} . 4. -6 s
(1956) 50" A, 7. 3 :., L \ o




(cm-r)‘uz) and not by the Fund Agreement.(13) The categories
. are not mutually exclusive and a regulation may be both an ex-
change control regulation and a trade regulation at the same .
time. (14) Joseph Gold points out that the regi 135\?& i’ﬁthe
Hamburg "Pinball Machine Case” (15) was v}hethef the regulation

involved‘was a trade restriction or whath?c it was an exchange

control regulation.(16)

Exchange control regulations must also be distinguished

from another class of laws: those generally designated as

|
' . [ ] [ e e ‘__IL
legal tender laws (cours ega and cours force). Com:l legal ;

are those rules which preacribe the currency that creditors /
£

-

("/'I
T [
(12) General Agreementk)on Tariffs and Trade; U. S. Treaty and |

. other International Acts Ser., No. 1700. See for ex- /
ample, Article thereof. - . {

» (13) The distinction may be traced back to a division of /
functions between the U. S. Department of State which ,
handled trade matters and the'U. 8. Department of the Y
Treasury which dealt with monetary policy, See R. N. i
Gardner, Sterling Dollar Diplomacy, e):pandcd ed. 1969,
po 7‘. ' . /

The. Unif.od Nations Monetary and Financial Conference — ~~¢~*’"’“‘
recommended to the govermments which participated in ' N
Conference that they “reach agreement as soon as possible -
on ways and means" to "reduce obstacles to international E
trade and in other ways promote nmtually advantageous

international commercial relations.” Resolution VII,
Final gct, Proceedings, op. cit. supra, Doc. 492, p. 927 ;{”@
at p. 941.

(14) Gold (1964) op. oit. supra, p. 463 where ha . sets forth
.n excarpt from the Report of a Special Sub-Grou 8 work--

g on relations bctmn the rund and GATT reg
\ this overlap.
{15) Discussed supra, p. 45. .

(16) Gold (1964) op. cit. wwpeay p. 460,
L, - ,
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must accept in discharge of obligations within a particular

country.(17) * Cours force are those rules which declare that

certain notes and coins issued by the monetary authority have
- ) the quality of legal tender. (18) In statute books cours légll
and cours forcé may be found grouped together with exchange

control reqgulations, but such rules by themsalvu\\ are not ex-
change control regulations. As a general rule legal tender
! laws deal with the establishment and characteristice of a

—
—

—~" " natiocnal currency, vhereas exchange control regulations deal

with the defense of a cﬂrranéy by conserving national re-
/

sources. (19) The apparent lumping together, in the "Cuban

insurance cases" of the Cuban legal tender laws and exchange
control regulations for purposes of Article VIII, Section 2(b)

[

was unwarranted. (20)

o (17) Mann 3rd ed. . cit. supra, pp. 38-44; Nussbaum .
| cit. supra, p 2245:-19' ' ’ 22
’ 18) Ibid.

(19) Gold (1966) op. cit. supra, pp. 36-37. See also,
D.l“‘.. —2 Oit- lupr!. m' ,294"295. i)

‘ - . -{20) Compare the pre-trisl atl lation in Pan can Life
“”“"‘*\ Insurance Co. v. B 21 r, Supp. 219, ﬁ& 8. %
> !'#Etmr“a

the s mm: of the Sup:m Court of

s oo—Ploride in %&tt@ Life Assocfation v. Ugalde,
164 8o0. 22 I, ]

' ° de la Valdene, 12¢ N. ¥ s. 24 143 183
(su%-ﬁ . z.-ea""tmi"%n: court said axding

certain French cb statutes: w ng,” 4
’ mng'tm:eam'g,m mucn
e OONn ®
wods now make enforoeadie.”

Agresmen
) cage is auoumul in mmm. m» gg,g. '

w
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. A significant case illuminating’ thé: distinction between
gours forcd rules and exchange control regulations is Loeffler-

Behrens v. Beermann decided in 1965 by the Court of Appeal

(Oberlandesgericht) at Karlsruhe, Germany.(21) There, the

parties, both German citizens, met in Brasil in 1989. Plain-
’\-—\ tiff agreed to and did lend to the defendant about US$5,500
for business purpqses. The loan and terms of repaymefft were
cvidcncadmiuory notes, which called for repayment
in United States currency. On defendant's failure to pay,
Plaintiff sued on the notes in the Provincial Court (Landger-
icht) at Mannheim where defendant then resided. |

The Provincial Court gave judgment for plaintiff and on
appeal the Court of Appeal (Oberlandesgericht) affirmed.' On

that appeal, defendant had argued: that the two proniuoty/

notes were void under Article 2, Brazilian Decree No. 23,1:1

of November 27, 1933 which providad that it was "prohibit oo

, in contracts to be fuffilled in ﬁruil to st:lpulatc payment ;
in a currency that is not the nauiopal oum neebréﬂ,éw
its legal value”(22); and that tho notes were vh{d undi';:

Article VIII, Section 2’b) of t.huvrimd Agreement . 'gu. Court

| -

B
of Appeal rejected tiis argument on the ground that the fegu- .
lations invoked were not exchange control regulations within . .

) (21) Reported at Intarnatio
. 51. P. Repr, d 19¢
1967) op. git. supra, pp.
. (22/ Gold (1?:(57) op. git. supra, p. 389,
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sy “Mr. Joseph Gold, whose' wie:hm %0 fmuy ity .

the uoix;ing of Art'ié\le VIIi. Section 2(b). 'L‘he Court said:
"...1TIhe Braz ‘pun foreign exchange ragu«- -
lations relevant to the case hefore the
court are not apposed to a gudgment ordering °
the defendant to pay U. 8. dollars or doutsche\

mark, because they are not 'exchange control

regulations' within the meaning of Article

VIII (2)(b)... This is to be inferred fram the

information provided by the Deutsche Bund#ibank
and by the Legal .Department of the International

Monetary Fund...."(23)

Significantly, the Provincial Court in the Beermann case,
rather than a party, had approached the Fund, in line with the
last sentence of the 1949 interxpretation of Article VIII,
Section 2(b) (24) for its view on whether the Brasilian law
was an exchange control regulation within Article VI, Sec-
tion 2(b). The Fund, or, more precisely, the ¢eneral Counsel

|
of the Fund(25) stated in response that the term "exchange
control regulations" does not include laws that Are designed

to ensure acceptance of paper currency as legal tender in the
country of issue.(26) This statement by the Fund should be

.oonsidered an authoritative ruling on the question addressed.

-

(27) : ‘ N

.
U R

. (23) (‘rmnmign) 1. P. Repr., 1964 and 1965, No. 194, -

(26) G014 {1967) gp.

RS

»>
f3

r’/

—

(24) The last sentence of the ‘interpretation reads: ‘In ad- 7
dition, the Pund is prepared to advise whether pertiocu~""" . I

lar exchangs control ragulations are maintained or in- 3
ﬁud cons ntontly with the Fund Agreement.”  The Fund -
terpretation is set forth in full in Appendix B Bareéo, ,,ﬁ

ehrouqhout thisr easay. i T i
» ‘,1‘ : . S

B

& ‘-mu, g. 390, u T T
- 2. ! "1

(27) Camm for qff:, kugy |
. m&m mww ﬁ‘}‘
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To conclude: exchange control regulations to which
Article VIII, Section 2(b) applies are thcuellavrs\or ragqula-
tions genuinely concerneé with the conservation of} ;:ountry's
economic resources and are directed tp the financial uboct of
an international transaction - whether a current or capital
transaction. 1\Im'.ludead are rules restricting .the making of
‘payments as well as exchange surrender regulations. Excluded
are tariffs, trade restrictions, price control and trading
with the enemy‘ regulations and legal énndar laws, cours ldégal

and cours forcéd.

The meaning of the next phrase "of that member" is de-
termined by the phrase previously consideresd, "which involve
the currency of any member." Thus, one looks to the country
whose exchange resources are affected, in deciding whether a
contract contravenes its exchange control regulations. A
~contract may inyolve the currency of two countries and may :
offend the sxchange control regulations of both. :

<
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Only Exchange Control Regulations P
. which are "Maintained or Imposed

Consistently” with the Fund' Agreement

¥Will be Given Effect . =

Much of importance to the application of Article VIII,

Section 2(b) is packed into the next phrase: “"maintained or
imposed coﬁs'istently with this Agreement."” ‘M;intained' re-
fers quite clearly to exchange control rogulations which were
i;x force when the Fund Agreement took effect on December 27,
1945,.(1) Thus, Article VIII, Section 2(b) gives retroactive
application to exchange control restrictions.(2) It follows
that on becoming amember of or withdrawing from the Fund a
country may retroactively render unenforceable or enforceable
"exchange contracts."” Moreover, a regulation "“imposed® after
accession to the Fund Agreement may, retroactively, make unen-

forceable a previously existing enforceable contract. (3)

But when is an exchange control regqulation "consistent"
K with the Fund Agreement? The Fund has offered, in its 1949
interpretation of Article VIII, Saction 2(b), "to advise

. (1) W}, op cit. supra, vol.. I, p. 118; Gold (1962) L
%g. cit. supra, n. 7%; Mann 3rd ed., op. cit. supra, p. .
, _ 6; Nussbaum, op. c.t. supra, p. 543, Article X1V, Sec-

tion 2 of the rund Agreement which deals with the trans- 14

. itional period states that "members say ... maintainm ...
¥ restrictions on payments and transfers for current inter- . .’
" nauomx? transacticna.* Y

(1) Nussbauw

« git. supra, p. 543. See alsc, Mana 3rd ., un
&y P. 446. Retroactive application raiwes e
congtitutional issue in the United Statss.
. git. supra, 62 Yale L, J, at pp. 879-880.: g
3 Y T U PN L0
(3) Mann 3rd edi, op. oit. supra, b, 446, Neyery g L
.& N, L m‘ A n ‘“*’,‘ 1 ' o' $ :r¢~'* P -
supra, 62 hiaeﬁysf‘? F A L o NE

i
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whether particular exchange control regulations are mint;sinad
or imposed consistently with the Fund Agreement".(4) In re~
sponse to this offer the Fund has frequently been approached
for and furnished advice on whether certain regulations are
maintain?a or imposed consistently with tiae Fund Agreement. (5)
The Courts have also dealt with the issue. In the Clear-

ing Dollars Case(6) the Commercial Court at Hamburg, Germany

took the position that express approval by the Fund of the
regulations was not required to establish that the regulations
were consistent with the Fund Agreement; that only the general
character of the rogulations need be authorized by tho Fund
Agreenent; and, that thg ggneral character was authorized could
be inferred from the £act that similar exchange control regu-
lations existed in many countries. Theé Court stated:

*"The Belgium foreign exchange control regula-

tions have been maintained in conformity with

the Bretton Woods Agreement. In this respect, -
it would be sufficient if their existence and

(4) IMF Annual Report, 1949, Appendix XIV, pp. 82-83; Belect-
ed Decisions o?. the Executive Directors and Select

unon 8, ssue ¢ PP
P- 30, n. 4. The 1nt¢rpr¢tation 10 set forth in full 1n

mmux B hereto.

(5) B8ee Gold (1962) op. cit. supra, p. 116; Gold (1966) op.
cit. supra, p. 38, ¥Vor the statement issued by the !ﬁnd
Ii\"‘conn.ction with certain of tho "Cuban Insurance Cases®

ee Pan American Life Insurance 11%, sum, 2217 A
r. S“PP- !““lf Po. ”5 215 (8. 5 H.l. 5y
statement vas also used in the Southwest hipping Cme
supra. See Suprems Court opinion 11 MIkc. 4d 49. Sy

"- Yo 8 2d 5 (3!39« ctu a' !. CO- 195’3’,

(6) 23 Int. L. R. n& mw« - Yog ;na tacts of m"m
mpu PP, 45 ) o

N . -
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their nature have heen approved by the Inter-

. national Monetary Fund... In view of the fact
that similar foreign exchange regulations
exist in nearly alg countries, the angwer must
be in the affirmative.” (7)

' Moreover, only the portion of the regulations sought to be
invoked need be consistent with the Fund Agreement. (8) In
Frantgmann v. Ponijen the Court asserted, without analysf;&

that the Indonesian. requlations involved were consistent with

the Pund Agreement, saying: "The Foreign Exchange Ordinance,

1940, and the Foreign Exchan:;e (imtrol Rules of Indonesia must
be regarded as exchange ‘control fregulatiom maintained con-

sistently with the Agreement."(9)
' !
Further, the Fund l{*qreemen itself supplies examples of

exchange control regulations which may be considered to be
conaiefl’nt with it: "such controls as are necessary to requ-

‘f late international capital movemhents" (10); "restrictions on

\

y (7). -22 Int. L. R, at p. 731. But cf. Emek v. Bossers &
Routhun, 22 Int. L. R. 722| (1953),, vhere the Commercial L
al of Courtrai, Belgium, ltatad that "maintained .
ox: imposed consistently with this Agreement” meant that
the regulations "can only have legal val:ldity after con-
] firmation by the International Monetary Fund." 22 Int. i
' L: Ro Q‘t p- 72‘. ™

y - :
: .. (8) Compare Mann's gquery whether any inconsistency, no matter
how insignificant, would be fatal. Mann, op. oit. supra,
10 Mod. L. R, at p. 419. ‘ i

(9) 30 Int. L, R, 423 at m» 424 (1959), Had
- rudentie 1960, No. 290 (in Dutch) !
%m"’p. 190 (in Baglish). -

uurzd in.-mors detail in this

nfra, pp. 93, 112+113, 13}«
amu-m' ”aom' (19é3)’ gé

r!- rr "’ﬁi [
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the making of payments and transfers for current international
transactions" provided approval of the FPund is obtained(1l):;
and "restrictions on exchange transactions with non-members

or with persons in their territories."(12)

There is an additional problem of whether restrictions _
are "consistent" with the Fund Agreement for those members of
the Fund which have accepted the obligations of Article VIII,
Sections 2, 3 and 4--at last count some thirty-five members--
and many if not all of the other members(13); for, Article
VIII, Section 2(a) provides that "no member shall, without the
approval of the Fund, impose restrictions on the making of
payments and transfers for current international transactions."
However, the Fund members remain free to impose restrictions
on the making of payments for capital transactions under
Article VI, Section 3. (14)

Thus for those members who are bound by Article VIII the
distinction between current transactions and capital trans-
actions and whether this distinction is properly observed in

-

(11) PFund Agreement, Article VI1I, Section 2(a).

(12) Pund Agreemsnt, Article iI, Section 2.

(13) IMF Annual Report, 1971, p. 156, IMP Annual Report,
1972, p. 50, In addition to the 35 Article VIII members,
many, if not all, of the other members are subject to-
thongmc restrictions. See infra, pp. 103+1085, X

R AE. . ’

(14) Articie VI, Section 3 of the Pund Agreement states in

part: ¢ "Mssbers may axercise -gpuch controls as are . -

which will rn:m, t payments for-
, which will mlg‘doggy transfers
. . R, o .":. .

.
[




each member's restrictions on capital transactions may be of
crucial importance in determining whether those restrictions

are consistent with the Fund Agreement. For example, whether

payments made with respect to life insurance policies are
classified as current or capital may be of utmost importance.
(15) This question was raised but not decided in certain of
the "Cuban Insurance Cases." (16)

Some light is shed upon the meaning of "current trans-
actions" by Article XIX (i) of the Pund Agreement. "Current
transactions" are defined as "payments not for the purpose
of transferring capital” including payments in connection
with "foreign trade", "other current business", "noermal short~
term banking”, "interest on loahs", moderate amounts "for
amortization of loans" and moderate "remittances for family
living expenses". Article XIX (i) reads:

"Payments for current transactions means ’
payments which are not for the purpose of
transferring capital, and includes, without
limitation:
(1) All payments due in connection with
foreign trade, other current business,

including services, and normal short-
term banking and credit facilities;

3

(14) Continued.
of commitments...." See, Kraus v. Sivnostenska Banka,
187 Misc. 681, 685, 64 N.Y.B. 24 208, ZIT (Sup. CEt.
N. Y. °Co. 1946).

(15) Mann 3rd ed., op. tit. supra, p. 447.

(16) Gold (1966) op. cit. supra . 37-45. Compare
Paradige, supch, 18 U. Fla. L. R. 29 at pp. 70-72.

2




(2) Payments due as interest on loans and
as net income from other investments;

(3) Payments of moderate amount for amor-
tization of loans or for depreciation
of direct investments;

(4) Moderate remittances for family living
expenses . )

- /
The Fund may, after consultation with the

members concerned, determine whether certain

specific transactions are to be considered

current transactions or capital transactions.”

The distinction between current and capital transactions
is rooted in accounting history and theory and proper analysis
must, therefore, take into account the economic and accounting
concepts and policies at stake.(17) Of some help in this re-

gard may be the Balance of Payments Manual which flags the

difficulties to be encountered in attempting to classify trans-
actions as current or capital,. (18) Moreover, analysis should
begin from the viewpoint of the country reqgulating the trans-
action for it is its own resources it seeks to protect.(1l9)

A further issue regarding the application of the phrase
"maintained or imposed consistently” with the Fund Agreement

(16) Continued.

In Catz and Lips v. 8. A, Union Versicherung, the FPifth
Chamber of the %ivil Fribunal at Antwerp, Belgium de-’
cided that a transfer of insurance money was a capital
transfer under Articls VI, Section 3. _It is not clear.

whether life insurance proceeds were involved. 22 Int..

L. R. 713 (1949), Juris du Port 4'Anvers, Vols. .
7-8 (1949), p. 321 T

(17) Balance of Payments Menual, 3rd ed. 1961, pp. 1-19. 3%

(18) 14., pp. 17-18, 23-240° : Y
(19) Gold (1966) op. cit. ‘mpgj\. 39.
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is whether the exchange control regulations sought to be im-
posed are within or beyond the legislative competence of the
imposing country. The questions covered by that issue are
similar to those discussed previously regarding the meaning
of "currency involved"” and will not be repeated here. (20)

A final issue, which was raised by Prdfessor Nussbaum,
may be stated: since Article XX, Section 2(a) requires that
Article VIII, Section 2(b) be made a part of each member's
national law, exchange control regulations should not be
considered consistent with the Fund Agreement if the country
seeking to impose those regulations has in some way failed
to comply with the Fund Agreement. "In other words the
'consistency' requirement implies a reciprocity rule."(21)
It must be agreed that there.is a requirement that Article
VIII, Section 2(b) be made part of national law and therefore
impliocit in the Fund Agreement is the principle of reci-
procity. (22) But the reciprocity argument should be deemed

conclusively satisfied when an applicant government depcsits

(20) Supra, pp. 74-75. Cf. Mann 3rd ed., gg. cit. supra,
pp. 447-448 and citations p. 448, n. 1.
‘ \
(21y Nussbaunm, %2. cit., supra, pp. 544-545. Accord: Mann 3rd
ed., op. cit. supra, p. 447.

(22) Specifically, the reciprocal obligation stems from as.
Article XX, Section 2(a) of the Fund Agreement which i
provides that each applicant govermment shall deposit an =
instrument "setting forth that it has accepted this .

Agreement in ac nce with its law and has taken all i
steps necessary to enable it to carry ocut all of its® ' 7 3
obligations under this Agreement.” iy

The questions of reciprocity was posed but not dccidfh}g‘xfj
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\ .the instrument: of acceptance in accordance with Article XX,
; . Section i(b) by which it rqpruentl’ that.it has ;'takax; all
:tcp: ng&éuéry" to "carry out all of its obligatjons” under
. the Fund Agreement. Moreovar, lt may or may not be n@osmy
for a member to adopt enabunc} legislation to bring into
‘effect as internal law the obligations of Article VIII of the
Fund Agreement. (23) ﬂnally, with rc‘lboct to a complex P
multinatio’ﬁal treaty, failiire of one member to perform its
obligations of vhata‘mr type should not release octher members
from a similar ob?iqation.(u) : - ~
) To summarize: to be consistent with the Fund Agreement
: exchange control rcqulationp must be in conformity with the
| Fund Agreemept, but express approval by the PFund o{ the regu-
lations involved is unnecessary. Rather the general character

e L

X
of the regulations must be authoriged*and insignificant
consistencles are not fatal. No court, should be oclospd

%« from hearing and deciding, wlm:hor qivnn lations are "uin-

i ‘ taj.md or anoud comiat.nbl}/xhﬁ this Agreement."(25) And, l

e : T

i (22) Continued, “ o

Mo ‘ by the Court of Appeals for the Fifth aeircuit in P %

b American Life Insurarce Co. v..Blancd, supra, 31} M. Lo
> r. at p. 427, n. !Jﬂmt appnl). L

oy
[y

Wgea o nt -
e
AT
.

(23) Such logulat:lon was thought to be requircd. and has beet -~ ]
adopted, in a nusber of countries including Canafla, the ™ °
_United Xingdom and the United Statas. Gee :uwm éttq&)ﬁ

) lllpl'l, p. 29' n. 10 . , X

(24) Gold (1966) o . aupra, p. 4. m x
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exchange control raqnlat:lont which are beyond the ~1‘ogiuh-
’ . tive. cwpgunco ot the enacting country are probahly not
conai-tcnt with the l’und Agreement. No "reciprocity ru.le"' P
functions to relieve mmborl from th;ur obligations under
Article VIII, Section 2(b)., Finally, it should be remembered
that apélication of the provisitn may involve difficult ques-~
t;ionu regarding the distinction between current and “capi“tal
transactions. |
"Unenforceable" Means . s
Ineffectiveness in ' ‘ ’

the Forum
The last phrase of the first wentence of Article vIII,

Séction 2(b) is: "shall be unenforceable in the territories(l)

of any member." Hers the key vord is "unenforceable". The

rund interpretation states the meaning of the term as follows:
"parties entering into exchange contracts

involving the currency of any member of thé
Fund and contrary to exchange control regu-

. . lations of that member which are maintained &
% (25) Continued, R
Y " 62 Yale L. J. at p. 892, n. 136: A Pund “"determination .
p considered as an interpretation under Art. XVIXI or as .
i an ‘approval or diupgrowi of the regulation involved - ;'
% would bs conclusive," %ﬁ%
: As to whathar the parties or the court should bear m

burden of proving uiuuuag Or inconsistency sde -
Deslaume, op. cit. supra,

(1). The word 'mrxiwriw' used in ﬁhi: phrase cmﬁ m’;f
resd to include mmm . metropolitan Wiy,
"tories but llin all M OVREReRS
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'
or impoged consistently with the Pund Agree-
ment will not receive E_JF assigtance of
judicial or nistrative authorities o
other members in obtaining the performance »
of such contracts. at is to say, the ‘ ,
oblIgations of such contracts will not be
{mplemented by the judiclal or administrative %
augﬁorIEIu or member countries, FOr example, . :
by decreelng parformance of the contracts or

by awarding damages for their non-performance."
(Rmphasis added) (2)

Thus the Fund's view is that unenforceability means that the

:fudicinl or administrative authorities of one member will not
implement an exchange contract that is contrary to the ex-

change control regulations of another member when those regu-

-lations are maintained or imposed consistently with the Fund

.

Agreement, (3) ‘
Some authorities have taken the view that "tinenf.oxce-
able" connotes "basically the same concept as that of unen-
forceability in Anglo-American law."” (4) ’l'he apparent ﬂue-
quence of this view is that a defendant must plead and prove

unenforceability before a court can declare an exchange con-

™

(1) Continued.
Section 2(g). See also Gold (1964) op. cit. supra, p.
464 referring to the "Pinball Machine case® which in- ,
volved an attempted import into the Saar Territory them
under French control. i

(2) 'The Fund interpretation is set forth in full in W .
B. A discussion of the interpretation may be found &
PP. 29-33.

-1
(3) 8ee, Gold (1965) op. cit. supra, p. 23.

(4) Notably, A. van Campenhout (then Gane ;.:
Pund) , Note (1953) 2 A, J. C. L. 391; Morris, D&
Conflict of Laws, op. cit. supra, p. 990. s 454
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tract unenforceable.(5) This classical principle of practice )
: . should yield, however, to the policy of Article VIII, Section

2(b) of the Fund Agreement which is to protect the interests
of members. 'i’hat policy should not be subject to the acciden-
tal or intentional failure of litigants to plead and prove
uxclunq'e‘cont‘rol requlations of a foreign country.(6) If for
~ no other reason, therefore, the Anglo-American meaning of
'unonforcoabla" should be here rejected,
Again, "unenforceable" does not mean "illegal®”. PFor, the
Bretton Woods conference rejected a proposed amendment to the
Fund Agreement to render the mkinq\o! an offending exchange

oontract an "offense".(7) Rather of#cnding exchange contracts

were made simply unenforceable and there have been no sugges-

tions by the authorities that "unenforceable" means "ille-

. gality”.
(5) 8ee Emek v. Bossers & Mouthaan, supra, 22 Int. L. R. 722 5
' at p. 724 (1353), otherwise unreported, where the Commer- - °
cial Tribunal of Courtrai, Belgium refused to accept the ‘.

~ absolute voidness of the contract because defendants had
failed to "clearly prove that the latest law they invoke ;
is the latest foreign legislation.” Compare, In r -
- Mason's Estate, 194 Misc, 308, 86 N. Y. 8. 24 ; 233-
ur. . Y. Co. 1948). The Mason's Bstate case
sets forth th. classical view that foreign law must be
pleaded and proved as a fact. This view has been modi- st
S fied in some jurisdictions in the United States. Ses,
. No Yc CPLR, R ‘511@) .M !’. Ro CiVQ PQ' ml. “01- 3.‘
< Generally, R. B. Schlesinger, Comparative Law, 3rd ed. ..~
o ¢ 1970' ppo 38-75.
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In light of the foregoing, Dr. Mann "submits”™ that in
"the context 'unenforceability' means ineffectiveness, in~
validity, voidness in the forum." He continues, "this view ...
means that a court or administrative authority will have the
right and duty to refuse enforcement of the contract.”(8)

Barlier in his book he states: "Art. VIII (2)(b) is concerned

~with the effectiveness of contracts, that is to say with their

initial 'valjdity' rather than the leqgality or possibility of

their performance."(9) Gold takes issue with what appears to
be Dx. Mann's view: "unenforceability means invaiidity".(le)

In support of his view Dr. Mann citég the Clearing Dollars

Case, (11) Moojen v. von Reichert(l12) and other cases.(13) 1In

the Clearing Dollars Case the Provincial Court at Hamburg re-

jected for purposes of Article VIIXI, Section 2(b) the inter-

pretation given the term "unenforceable" in Anglo-American law.

(7) Continued. ,
307, p. 502. Saee discussion of travaux preparatoires,
supra, pp. 23-28.

(8) Mann 3rd. ed., op. cit. supra, pp. 448-449.
{9) 1d. p. 435.
(10) Gold (1962) gg. cit. supra, p. 61. See Mann 3rd. ed.,
%2' cit. supra, p. 449, n. 1 for Mann's latest statement
n the controversy.

(11) 22 Int. L. R, 730 (1954), otherwise unreported, (Land- no
gerich at Hamburg, 'R954), Other aspects of the case are = '
ssed supra, pp.

“""5, 69 70’ 89"0!

(12) 89 J. D. I. (Clunet) 718, at p. 726, Cour d'Appel at
Paris, 1961. aspects of the case are sgggﬁiiid*
supra, pp. 55-57, 68, 74, 76 and infras, pp. 113, ISQ.

(13) Mann 3rd. ed., gg. ,hgg. uupn, P 4“. n: 5. X




The Court held the contract ineffective but not invalid from
its inception. The Court stated in pertinent part:

"Thus, since the facts come within Article
VIII, Section 2(b), the purchase contract
concluded between the parties is ineffective.
This follows from the term 'unenforceable'.
While in Anglo-American Law this word has a
specific significance and refers to contracts
which are valid but with respect to which the
debtor may plead that they have no binding
force . . . such an interpretation cannot be
placed on the word 'unenforceable' since more
than 40 nations, which do not all come within
the sphere of Anglo~American law, have adhered
to the Agreement; moreover, it should not be
left to the parties themselves to decide
wvhether they wish to invoke exchange control
regulations which exist in the public interest”. (14)

The issué as to the exact meaning of the term "unenforceable"

did not affect the outcome of that case.

By contrast in Moojen v. von Reichert the exact meaning

0of the term "unenforceable" did affect the outcome of the case.
The Court of Appeal stated the issue:

"Whereas lastly on the grounds that . . . the
word 'unenforceable' [used by Article VIII],
the respondents argue that the only sanction
provided for would be the uneanforceabilit

of the contract in issue and not its nullity,
adding that the claim thus deprived of judicial
action would remain valid as a sort of natural
obligation." (15)

h
The Court rejected this argument and daclarod\téat the contract
in issue was unenforceable which means thaf/}ﬁa>contract is a -

(14)- 22%Int. L. R. at p. 731. S
(15) 89 J. D. I, (Clupet) at p. 727. Other aspects of tha i
en case are discussed elsewhsre in this essay, see ' i;

ootnote 12, p. 99 for citations. - :

N * N
5 P [ ’
\ ) . oo
-
PR v O s .
ot ‘ - et
. n \

AN :
. . K B e ) ’
PR N T - LA
¢ ; ‘éqmn"“ Lo e t :
B v iy 5 e PN 1 .
s P AL 3 s ém L SN t. ' N
1 - WA w - URRERNUFLS N Ly S SR e 3 b
PR T e W £t R A

VVE » »e?
.  gleny N h



\y

nullity. The Court said:
.. ", . .[Tlhis distinction has to be ruled out,

since the purpose of exchange control rules

is to penalize certain transactions detrimental

to the stability of the currency of a State,

whether carried out or not, so long as they

were entered into irregularly and not to permit

either of the parties to rely in his discretion

on.the foreign regulations to paralyse the

enforcement of the contract." (16)

The heart of the Court's response seems to support Dr.
Mann's view that contracts falling within Article VIII,
Section 2(b) must be treated as a nullity and not merely in-
effective in the forum. Gold rejoins, however, that exchange
control requlations do not invariably provide for the in-
validity of contracts that are contrary to the requlations.
Thus, he contends that the provision might be considered "as
a kind of 'full faith and credit' clause."(17) If the courts
of a member were requested to give a remedy on a contract
which violated the exchange control regulations of another mem-
ber, those courts, in classifying the contract as valid or
-

invalid, could follow the lead of the foreign exchange oo;ircf/ ‘

regulations involved.(18) While this refinement may be -

T

appealing from a theoretical point of view, it may well 3

e
¢

(16) 89 J. D. I. (Clunot) at p. 727. See also Gold and
I.achun, op. c'[E -upn. 89 J. D. X. (Clunet) at pp. 678~ s‘*

682. on?u- gase, supra, nt. L. R. ,.
725 (19%6) where u uxembourg Court refused to hold i)
that thers had been a dischargs of an exchangs ocontragt .
because the allsged performance reslied upon was mtﬁitr‘

to French exchange oontrol regulations. o

(17) Gold (1962) ¢p. git. supra, p. 181.

' (18) 1bid. )

w
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encounter practical difficulties in application. Rejection of
. this refinement will not impair operation of the policy of
Article VIII, Section 2(b).

The preferred definition of "unenforceable"™ is “inopera-

€ tive in the forum".(19) Article VIII, Section 2(b) bars the -
) ) enforcement of claims arising from offending exchange con-
</> tracts; such contracts are to he given no effect in the forum.

~

(20) In sum, "unenforceable";h?uld not be construed to mean
Qh<fitia1 invalidity and should not rely for its meaning on the
particular exchange control regulation involved. The conse-
quences which flow from these views will be discussed in the

next part. (21)

(19) Meyer takes the view that "unenforceable" means that the
ntract will not be enforced hut that the contract re-

na valid. Thus, if a party, such as a bank, through

its fight of setoff may enforce a contract by self-help,

it do so, and in any action against it, it should be
susta . Meyer, op. cit. supra, 62 Yale L. J. at

p. 894, This line of argument seems to have been re-
jected by the Court in the Jourdain case, supra, p. 101
at n. 1lé.

(20) Mann 3rd ed., op. cit. supra, p. 450. s
(21) See infra, pp. 105-111.
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PART 1V

THE SCOPE OF THE FIRST SENTENCE
OF ARTICLE VIII, SECTION 2(b)
OF THE FUND AGREEMENT

é There remain, following our analysis of the interpreta-
tion bf the first sentence of Article VIII, Section 2(b), five
additional issues which, although suggested by the terms of
the provision or other Articles bearing upon it, relate gen-
erally to the scope of the provision. These are: whether the
provision binds all Fund members or only those which have ac-
';ﬁpted the obligations of Article VIII, Sections 2, 3. and 4;

whether the provision affects exchange contracts at the time

of making or at the time of performance; whether the provision

applies to current and capital transactions alike or only to

current transactions; whether the provision bars only recover-

ies based upon consensual transactions including quasi-

contractual and similar actions as well as damages for breach

of performante; and whether the provision has changed the

principal of public international law that no country can

enforce its public laws in the territories of another country.

Article VIII, Section 2(b)

Binds All Members of the FPund Y

As of April 30, 1972 there were ons punérud twenty mem~ -

bers of the International Monetary Pund of which some thirty- '
five had accepted the obligations of Article VIII, Sections 2,




3 and 4.(1) The remaining eighty-five members were operating
under transitional arrangements as provided for in Article
XIV.(2) It might seem therefore, that only thirty-five of the
Pund members are subject to the obligations of Article VIII,
Sectio (b). But that is not the case. Article VIiII, S8ec-
tion 2(bi ﬂég to all members whether they are Article VIII
or Article X1V m;hbers.(3) For the privileges of Article XIV
are only exceptions to Article VIII. To a large extent then an
Article XIV member is bound by Article VIII. And, once an
Article XIV member has eliminated its exchange restrictions
on current trangactions it may not, as with Article VIII mem-
bers, reimpose them without Fund approval.(4) Moreover, the
Puﬁd's interpretation states:

"By accepting the Fund Agreement members have

undertaken to make the principle [of Article
VIII, Section 2(b)]. . . effectively part of

(1) Membership for four additional states was later approved.
IMF Annual Report, 1972, p. 53. IMF Annual Report, 1971,
pp- 155 & 156. 1In 1952 there were 51 Fund members of
which 7 were Article VIII members and in 1965 there were
103 members of which 26 were Article VIII members. IMF
1945-1965, op. cit. supra, vol. II, p. 248, See also,
supra, p. 7, n. 5 and accompanying text.

(2) Article XIV, Sections 2 and 3 are set forth in Appendix A
hereto.

(3) Compare Article XIV, Section 2 ". . . Members shall . . . .

have continuous regard in their foreign exchange policies
- to the purposes of the Fund . . ." with Article X1V,

Section 3 ". . ., A member availing itself of the transi-
tional arrangements shall notify the Fund as soon there- -
after as it is prepared to accept [the obligations of "
Article VIII, Sections 2, 3 and 4]." See, Gold (1965)
mo 2}_&- supra, p. 18. ' :

(4) Ses Fund Agreement, Article XIV, Sections 2 and & Qnd",
Article VIII, Section 2. wa”xi‘
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their national law. This applies to all
members, whether or not they have availed
. themselves of the transitional arrangements
of Article XIV, Section 2".(5)
As we have seen this interpretation should be binding on
the courts and other tribunals of all members.(6) Moreover,
nowhere has there been any disagreement with the Fund's 1949
\\ interpretation that Article VIII, Section 2(b) applies to all
Fund members, and, as Dr. Mann concludes: ‘"effective disagree’
ment is now probably foreclosed."(7)
Article VIII, Section 2(b)

Applies When Performance
of a Contract is Sought

Dr. Mann has taken and continues to defend the view that

Article VIII, Section 2(b) relates not to the performance but

to the making of exchange contracts. (1) And he also states
that that provision “"gives international recognition to the
| original ineffectiveness of an exchange contract, but does not

touch a contract which during its life becomes an exchange

T

(5) . Dacision No. 446-4; June 10, 1949. Selected Decisions,
op. cit. supra, pp. 73-74. See othexr citations, supra,
g. 30, n. 4. The d's interpretation is set forth in

ndix B hereto.
(6) See supra, pp. 33-39.

(7) Mank 3rd ed., op. cit. supra, p. 439. £

(1) Conp&ro, Mann 24 ed., op. cit. supra, pp. 386-387 with

Mann 3rd ed., op. cit. supra, pp. 435-436. This view

- ties in with Dr¥. Mann's views on "unenforceable". See
? supra, pp. 99-102. Contre, G. a. Delume, Lagal Aep

of In ational Lending and 3
Finncing, 1967, p. i
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contract contrary to regulations."(2) That is, Article VIII,
Section 2(b) deals only with the making of exchange contracts
and not with their performance. Dr. Mann supports this view
with several arguments which will be dealt with seriatim.
First he arques: that a draft of Article VIII, Section
2(b) co;xtained in the report of July 13, 1944 of Committee 1,
referred to "exchange trapsactions . « « which evade or avoid”
exchange regulatione "shall not be enforceable”(3); that there

"is no evidence" that the authors of e Fund Agreement in-

\.-

tended to change the plain meaning o words "evade or

The great weakness in this argument is the ass on that
there "is no evidence" that the authors 4id not intend
change the plain meaning of the words "evade or avoid" by
using the word "contrary” in the final draft. For, on the

contrary, there is evidence that the authors intended to

(2) Mann 3rd ed., op. cit. supra, pp. 435, 442; P, A. Mann, »

The Private International Law of Exchange Control Under
the International Mone %? @ Einmng II!§§$ ]
IC E. :. 60 g, .E ppl 1- bl - 1

(3) * Raport of Committee 1 of Commisaion I of July 13, 1944.

27,
-/

e E

The Report contained three suggestions ipcluding thé one |
referred to in the text. The M of .7
the first provision of Article . on I(B) 1s e
discussed supra, pp. 23-28. L &.g

T
Frwi S a®

vt

(4) Mapn 3rd ed., op. cit. supra, p. 435, .
(5) 1Ibid, ’ ‘

%




change the plain meaning of the words "evade or avoid". First,
the authors did change the wording. Moreover, on July 13-14,
1944 the Drafting Committee at Bretton Woods was asked to
reconcile the draft containing the evade or avoid wording with
another proposed draft.(6) And, a working draft of the Fund
Agreement dated July 16, 1944 eliminated the "evade or avoid"
phrase.(7) Finally, it seems quite possible that a contract
can evade or avoid exchange control regulations both when made
and at the time of performance. (8)

Second, Dr. Mann argues that since the text s01! Article
VIII, Section 2(b) speaks in the present tense, "contracts
which . . . are contrary" to exchange control regulations,
only contracts which are contrary to such regulations when
formed are subject to Article VIII, Section 2(b).(9) Under
this view contracts which are contrary to exchanhge control
regulations at formatienm but not at the date of performance
are unenforceable. Thus a court or other tribunal of a member
country would be obliged to hold an exchange contract which

affected the ,exch(nge resources of another member unenforoce-

able in cases where the exchange regulations rendering the

(6) Proceedings, op. cit. supra, Doc. 370, p. 599.
(7} 14. Doc., 413, p. 671. Compare Gold (1962) op. cit.

supra, pp. 3"‘5&
(8) Gold (1962) op. cit. supra, p. 4. t ‘ {w
(9) Mann 3rd ed., op. git. supra, gp. 435-436) Mamn, ngsﬂ_w

supra, 2 I.C. at P> 19"“1070



contract ineffective at its formation had been repealed(loi or

in cases where the contract might otherwise be enforceable in

w -

the regulating country. 8Such a result is absurd.

Again, under Dr. Mann's view, Article VIII, Section é(b)
would not apply if the contract vhen formed was consistent wi}h
applicable exchange control regulations even though such con-
tract was contrary to those regulations when performance was }
sought. But such a result "cuts" against the policy of the pro-

vision: to protect the exchange resources of a country. And

Perutz v, Bohemian Discount Bank in Liquidation(ll) is opposed

to Dr. Mann's view. In that case, the contract when made was
consistent with Czechoslovakian exchange control regulatipns.
It was the performance sought by Perutz; that is, payment in
United States dollars which was contrary to Czech regulatiohl
and barred recovery. Moreover, by the use of the word " §
posed” the authors of Article VIII, Section 2(b) seem to have
intended application of that provision to‘pra-existing con~
tracts through the introduction qr alteration of reguations
after an exchange contract was formed:(12) |
From his reasoning Dr. Mann also concludes that Ythe

question whether or not a contract is an exchange contract

e

(10) Of course a contfact void by applic;hlc regulations when
made could not be "revived" by subsequent repeal of “a
those regulations.

(11) 304 N, Y. 533, 110 N, E. 24 6 (1953 dhcuugdm, v
”l 60“62. e €3 oy

L

(12) Compare Gold (1962) op. g;gmviﬁbrn, ppg-ﬁsisﬁ.

~—
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must be decided with reference to the time when it is made". (13)
But this conclusion must also be rejected if his initial the~-
ory--that the provision deals only with the time whép a con-

tract is made--is rejected.

Dr. Mann does recognize, however, that a member would not

ﬁave_to treat an exchange contract as unenforceable if the

,country whose exchange control regulations were violated had

ceased to be a member of the FPund prior to judgment.(l4) This

was so held in Stephen v. 2ivnostenska Banka, (15) in Pan-

American Life Insurance Co. v. Blanco(l16) and in Confederation

. Life Association v. Vega y Arminan.(17)

4

(13) Mann 3rd ed., op. cit. supra, p. 442.

In this connection Dr. Mann also takes the view that
+ Article VIII, Section 2(b) was at no time applicable to

the insurance policies involved .in the Cuban Insurance

\ Casges, for, inter alia, at the "date of their conclusion
the insurance contracts were not exchange contracts"”.
(Mann 3rd ed,, op. cit. supra, p. 444, n. 1.) It is
submitted -that this argument is not correct for the
reasons set forth in the text.

(14) Mann 3rd ed., gg. cit. supra, p. 444. Accord, Morris,
Dicey's Conflict of Laws, op. cit. supra, p. 899, n. 69.

(15) 140 N. Y. S. 24 323 (Sup: Ct. N. Y. Co. 1955),.aff'd
mem., 286 App. Div. 999, 145 N. Y, 8. 24 310 (1st Dept.
T955). The case is stated supra, pp. 78-79.

({f6) 362 F. 24 167 (5th Cir. 1966), second appeal. The case
is gset forth infra, pp. 167-170. ,

(17) 207 So. 24 33 (3rd Fla. D. C. App. 1968). This case is
referred to infra, pp. 129, 143. Compare, Johanssn v. H

Cong ation Life Association, 447 r, 24 178 i;ga Cir.
ecided on on of conflict of 'laws o
rules without reference to Article VIII, s.ctéﬁn 2(p), .
, since Cuba had some.years before withdrawn from the Pupd.

- -




(’fa) cold (1962) op. cit. supra, pp. 134; 147: Matin Ird if;

*

Third, Dr. Mann arguss in support of his view that Arti-
cle VIII, Section 2(b) is concerned solely with the initial
validity of contracts: that his suggestion is in line with
}:he purpose of the provision as defined by the heading of Sec-
tion 2 of Article VIII, namely, "Avoidance olf mltriéti;)ns on
current payments.”(18) But, it is submitted the purpose of
the provision is the protection of the exchange resources of
member countries. The heading of Article VIII, Section 2 only
describes the substance of subsection 2(a).(19) Moreover, ‘
Dr. Mann and the o)zﬁ/er authorities agree that Article VIII,
Section 2(b) applies alike to current and to capital trans-
actions. (20) ‘Thus the heading of Article VIII, SBection 2 gives
only s’upergicial support to Dr. Mann's conclusion. o

Finally, Dr. Mann points out that '1h:éemational payrents”
are dealt with separately in Article VI, Section 3 and in

Article VIII, Section 2(a). From this he concludes that

(18) Mann 3rd ed., op. cit. supra, p. 436.

(19) Nulnbaum, op. cit. supra, p. 542. Subsection 2(a) reads:
"subjept to the provisions of Article VII, Bection 3(b) ;
[scar¢e} currency], and Article XIV, Saction 2 [transitiom
period), no member shall, without the approval of the '
Fund, impose restrictions on the making of paymen
transfers for current international transacti
Meyer paints out, the authors of the Fund
brought Swtion ztb) into Article VIII &
had bsen. t‘ct (62 Yale L. J. at p. 882, n. 90),  Hee,

rran y supra, 30 Int. L. R, at ? 24;
chert, lupru 89 J..D. 1. I
it pP. ] 72 . : ‘; 2

g’_ supra, . 436, n, 1: Nussbaumy.gp. oty Supes



"therefore questions relating to the performance of a valid or

enforceable contract, whether by payment or otherwise, are
unlikely to come within the scope™ of Article VIII, sgcti;n
2(b).(21) There is some bite to this argument, based as it is
on a construction of the provisions of the Pund Agre;&ont.

But if Dr, Mann's view, that the provision applies at the time
of contract formation, is preferred on this basis, the policy
unénrlying Article VIII, Section 2(b)~--to pxobqgt/the excﬁgngo
resources of member countries--will be undarminod. Yet no >
policy of the two other articles he cites is erroded by iné‘r-
preting Article VIII, Section 2(b) as applying to contracts

at the time of performance. (22)

Por all of %hq foregoing reasons, it is submitted, with
respect, that Dr. Mann's view, that Article VIII, Section 2(b)
prliel only ‘ the time of contract formation, must be re-
jected. For sound practical and policy reasons the provision
must be construed as applicable to exchange contracts at the

time of their performance.

(21) Mann 3rd ed., op. cit. supra, p. 436.

(22) Article VI, Section 3 permits regulation of capital-.
transactions and provides in part that "members may
axercise such-controls as are necessary to regulate
international capital movements, but no member may
exercise thess controls in a manner which will xqutt&et (
payments for current transactions. . . .'

Article VIII, Bection 2(a) permits thou mnbern o
assenting to it to 1nposu regulations on aurt-nt truhi 3
action only with Pund approval. . o

"
gt
i =




Article VIII, Section 2(b)
. Applies to Both Curreént
and to Capital Transactions

There is some room for argument that Article VIII, Sec-

tion 2(b) applies only to cuxnrent transactions. Such argu-

g// ment finds support in the he

which, as we have noted, rd¢ad

g to Article VI1I, Section 2
"Avoidance of restrictions on
current payments". It seems clear, howev;r, that tﬁe heading
only describes the content of Article VIII, Section 2(a). (1)
Also, it would be most unusual to give a greater international
effect to regulations regarding current transactions than to
thoge regarding capital movements.(2) And, the language of
Section 2(b) makes no distinction between the two categories

of tranaactions.(i) Purther the travaux préparatoires of

Article VIII, Section 2(b) shows that the authors regarded it
2
as, among other things, a means of discouraging unwanted

capital movements. (4) In Frantzmann v. Ponijen(5) the District

Court at Maastri EQ:;rQEhofIinﬂl, decided, inter alia,

that a nesian regulation relating to capital transfers is

(1) Nussbaum, op. cit. supra, p. 452, Bubsection 2(a) is
set forth supra, p. 110, - n. 19.

(2) !_b—_ig-. -

(3) Gold (1962) op. git. supra, p. 114,

(4) Proceedings, op. cit. supra, Doc. 191, p. 230; Doc. 343, g
pl L 4

(5) 30 Int. L. R. 423 (1959), Nederlandse Jurisprudentie -y
(1960) , No. 290 (in Dutch), schrift, : o
p. 190 (in English). The case 1s discussed, supra, p. 47,.;

n. 19, p. 89 and infra, pp. 121-122.
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covered by Article VIII, Section 2(b).(6) Likewise, in Moojen,
v. Von Reichert the Court of Appeal at Paris rejected defend-

ants' argument that Article VIII, Section 2(b) applies only to

regulation of current transactions.(7) The Court of Appeal

stated:
". +« .J1]t is further argued that . . . the
concept expressed by the term 'exchange
contract' . . . relates only to . . . tranafers
and payments for current international trane-~
actions;

". . .[I]t i8 deduced therefrom that as the
assignment of shares . . . was neither a
capital transfer . . . nor a . . . payment for
current transactions . . ., the said assignment
was not in conformity with the Bretton Woods
Agreements; -

"But whereas if reference is made to the whole
of the text relied on and more particularly
to their title, it appears . . . [to be] the
contrary. . . ."(8)

Thus it is clear from the precedents and other authori-
ties that Article VIII, Section 2(b) applies alike to current
and to capital transactions,

Article VIII, Section 2(b) Bars
Recoveries Based on Consensual

Transactions Including Certain
Actions in Quasi-Contract

~-Consensual Transactions

Article VIII, Section 2(b) is @irected to the unenforce-

(6) 30 Int. L. R. at p. 424,

(7) 89 3. D. I. (Clunet) pp. 725, 727. The cuse is stated b
and di'cu"‘d' supra, PP 55'57 “; 76, 100"101. ’;

(8) 89 J. D, I, (Clunet) at pp. 725-727, 6ed alsc, Gold:
Lachman, op. eit, mpn. 9 3. 0. 1, ‘M at m*

678,
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ability of exchange contracts which involve the currency of
any menmber. The provision essentially bars enforcement of
contracts, that is, enforcement of consensual obligations.

It is immaterial whether the action in which the question is
raised is an action between the parties to the contract. (1)
Undoubtedly, the purpose in limiting the provision to contract
cases was to exclude from the reach of Article VIII, Section
2(b) actions not based on consensual action. Thus the area in
vhich arguments against the extraterritorial application of
foreign laws might be made was limited.(2) Clearly, actions
in tort are excluded &s well as certain quasi-contractual ac-
tions such as, for example, those for the return of stolen
funds. Whether other claims are excluded, such as actions

in rem, claims by an owner of a chattel against its possessor,
and foreign jdﬁgme;ts will depend upon whether those claims

are founded on contract,(3)

(1) Meyer, op. cit. supra, 62 Yale L. J. at pp. 887, 894-895.

(2) Meyer, op. cit. supra, 62 Yale L. J. at p. 887.

(3) Compare, Mann 3rd ed., op. cit. supra, p. 437, “actions
in rem, actions in tort; quasi~contracts, actions for the
enforcement of obligations arising ex lege or of a judg~
ment are exclusively governed by the general rules® of

e

s
ﬂ‘,i
A

private international law, with the more flexible approach -

sat forth in Meyer, op. git. supra, 62 Yale L. J. at pp.
887-889. And, ses decTgion of the German Federal
Suprems Court, October 11, 1956, BGRZ 22, 24 at p. 31

where it is said that’ an action to enforce a judgment is 7

not governsd hy Article VIII, Section 2(b). Also, com-
are the decision the United States Supremae Court in

v nl?ﬁ% v. Or , 366 U.8, 187, 81 8. Ct.r922, 6 L, B4,
1961 » ’ ' K - o
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. 0f interest here are two English cases decided by the
House of Lords a few years after. the conclusion of the Pund
Agreement. The cases are: Zivnostenska Banka National Cor-
poration v. Prankman(4) and Kahler v. Midland Bank, Ltd.(5)
i ' In the Frankman case, plaintiff sought to recover certain de-
bentures of the. Skoda Works, Ltd., a Czechoslovakian corpora-
tion or the value of the debentures and damages. The deben-
tures had been issued in sterling in London. They were on
deposit in the London branch of the Prague bank. Plaintiff
was their acknowledged owner. Defendant bank claimed that it
was unable to deliver the debentures by reason of Czech ex-
change control reqgulations. Certainly delivery of the deben-
tures or their value would have adversely affected the ex-
change resources of Czechoslovakia.
(3) Continued.
In Indonesia v. Brummer, 30 Int. L. R. 25 (1959) the
Court refused to open up a judgment based upon a contract
unenforceable under Article VIII, Section 2(b). And in
Solistor for the Affairs of His naiostﬁ'n Trong%g*
Bankers Truat Co., (1952)
the New York Court of Appoaln denied to the British
Government the right to recover the funds of a British
subject in defendant's bank which had vested in the
British Govermment pursuant to the British Exchange
Control Act of 1947.
(4) Reported at [1949] 2 All E. R. 671, [1950] A. C. 57, no»bg
ported below,Frankman v. Anglo-P. i
Office) [1948T I KIT . R. é‘%’
S“"'"E)"L lo~Pr "11948) -3 AN Y
zo R, 10T TI580) - The cage .

).
is dincuslod in Gold (1962) . luptt pp. 6-1? i
in Meyer, op. cit. mpn, 53@.19"1: J. p.‘ ‘ ;_,’

(5) Reported at [1948] 2 All E. R. 621 [1950] A. c. FYWy "
ported bom at nsu) 1 All B n.'cn, X Mi&e ’sz'&‘“
'3
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The Court of King's Bench found for defendant and, rely-
ing on Article VIII, Section 2(b), rejected plaintiff's claim
that the Czech regqulations involved were revenue or panal laws
and unenforceable in England. On Appeal, the Court of Appeal
reversed on the ground that the immediate obligation was
governed by English, not Czech, law and therefore the bank
must deliver the debentures to plaintiff.

The defendant bank appealed to the House of Lords which
allowed the appeal, and set aside the judgment of the Court
of Appeal, restored the judgment of the Court of King's Bench
and dismissed the action. (6) But the House of Lords' decision
turned upon the application of English private international
law to the contraci involved. The House of Lords said that
the parties intended that Czechoslovakian law should govern
the making and perfermance of the contract.(7) Therefore,
defendant prevailed. Dr. Mann explains this and the Kahler(8)
decision as not governed by Article VIII, Section 2(b) since

o
M Ty

they were actions in detinue based upon property rights for
the recovery of property. Yet both cases turned on questions

of contract., It is submitted, therefore, that these actions

come within the scope of Article VIII, Section 2(b) and that

(5) CO?tingod.) , 3
Gold (1962 cit. supra, pp. 18-19 and in Meysr, op. i
cit. supra, %g Yale L. J. f;. 901. =2 %;

(6) 119491 2 All E. R. at p. 685, R
(7) 119491 2 A1l E. R. at pp. 674, €77, 629, 683, 684.
¢8) Infra, o 117-118. Q i ffi % L
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the proper rationale for the court's decisions is that the
rights of the respective plaintiffs arising from the contrac-
tual transactions involved were unenforceable by virtue of

Article VIII, Section 2¢{b).
In Kahler v. Midland Bank, Ltd.(9) plaintiff shareowner,

Kahler, sought, in contract or in detinue, delivery of certain
share certificates of a Canadian company which the defendants,
Midland Bank, held for safekeeping but in an account with a
Czsech bank, not in account with Kahler. 1In defense Midland
Bank argued that without the consent of the Czech bank in
whose account it held the shares it could not deliver the
certificates to Kahler. The Czech bank could not give its
consent in view of the Czechoslovakian exchange control regu-
lations. Long before the action, Kahler had deposited the
share certificates with the Czech bank for safekeeping.

The trial court, MacNaghten, J., gave judgment for
plaintiff, Kahler, and defendants, Midland Bank, appealed.
The Court of Appeal reversed and held for Midland Bank and
Kahler appealed. The House of Lords, 3-2, dismissed the

(9) 11949] 2 All E. R. 621, [19%0] A. C. 57. The hl case
wn di-tin ished on 1ts facts by the court in

a Liebl's Estate, 201 Misc. 1092, 106 N. Y. 8. 2& 708
mm?rcrissn. in a coxpanion case Infe .
sie Liebl's Estate, 201 Misc. 1102, 106 N. ¥, 8, 2d 4
'IIg {Bur. Ct. Xings Co. 1951) the Court characterised the -
Czechoslovakian exchange control law involved in the ~‘Vj
g%chl and Kahler cases as confiscatory and fiscal “"lawe . %
of a

foreign country which we, as wall as the English, &
are traditionally disposed to ignore.”
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appeal, in effect affirming the Court of Appeal, on the theory
. that there was no contract between Kahler and the Midland Bm?
and Kahler had failed to establish his right to possession ofﬁl

the share certificates.

'

Again, however, the decision, although correct, should
have been based upon Article VIII, Section 2(b): plaintiff,
Kahler, should have been barred from recovery because the
English courts had to give effect to the Czech regulations.
It is submitted that the Frankman and Kahler cases should be
considered as within the scope of the provision and not with-
out it simply because property righfa were also involved. The
essential relagionships were contractual and governed by
Article VIII, Section 2(b).

S8imilarly, it is submitted that the Supreme Court of
Austria erred in its decision in X v. Zagreb Bank(10). The

plaintiff moved from Yugoslawvia to Austria And sought the
return to him for his own use of the balance of a certain _ |
bank account. That account had been opened in Vienna some - :

x

years before, with the approval of the Yugoslav o&chanqc con~

trol authorities, for the purpose of paying for imports into
Yugoslavia. The defendant bank refused to turn over the ‘
balance arguing that it was prohibited by Yugoslavia lav from

(10) The facts are stated in more detail suprs, pp. 70-71.
The case is reportsed at 26 Int, L. R. 232 (1958),

’u‘ti che X » 195’, w. 73"7" 39 Jo D. 1-
; P 59). The case is discussed iq md
( a m- m‘ ’ P’ . 109"'112 .



doing so and that the Austrian Courts were bound to enforce
that law by Article VIII, Section 2(b). But the Suprene Court
of Austria rejected defendant's argument and decided the case

N

on the law applicable to property, saying:

". « . The applicable foreign exchange law

is . . . determined . . . [by] which law is
applicable to the res concerned [which points

in the case at hand solely to the domestic

laws where the balance was on deposit]. . . ."(1ll)

By fragmenting the trangsaction and focusing on the
"proparty“‘ aspect of the case, the Court frustrated the purpose
of Article VIII, Section 2(b) thus indicating that those will-
thg to migrate may be able ‘t? avoid legitistate exchange con-

trol regulations. (12) (
\

N
5
s

~—Quasi-Contract Claims

Also held to be within the scope of Article VIII, Section
2(b) are actions in quasi-tontract for the recovery of sums
paid in consideration of éxpected performance under an ex-

change contract.

(11) 26 Int. L. R. at p. 233. Brackets added.

(12) This result is contrary to the result in White'v. ‘
%%F, 33 Hong Kong lLaw Reports 231, 19 Int. L. R. 7 ’

the Jourdain Case, 22 Int. L. R. 727 (19%6), -~ °
Pasicrisie LiSbSegaTee (1987) p. 35) The Clear e

e, at. 730 (1954); and Peru .
an B in L4 tion, 304 K. Y, e 110

If the rule laid down in the %&m 4
generally accepted, then evasion o wpthange A
control ugautw would be facilitated for those Wille:
1“ to d“‘t‘“o Gold (IMI mo m' .m‘, P @QJ i
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. Thus in White v. Roberts(13), one of the earliest casas \(
. decided under Article VIII, Section 2(b), the plaintiff, White, 0

and a partnership of the defendant, Roberts, and a person
named Baeten had been foreign exchange brokers in Shanghai.
White,on behalf of his clients, had entered into a number of
contracts with the partnership in Shanghai under which White
paid Chinese currency in return for payment by the partner-
ship of specified foreign currency to a named persen in
another country. In 1948, White and Roberts, on fear of dis-
covery, move& to Hong Kong where White brought action on
twelve of the contracts made in Shanghai on which the partner-
ship had defaulted by failing to provide the stipulated
foreign currency.

White sought approximately one million Hong Kong dollars
had and received by the partnership on the contracts, or
damages for breach of contract. 1In defense Roberts relied
upon, among other things, Article VIII, Section 2(b). White
replied that the provision 4id not bar the quasi-contractual
right to recover money paid under an unenforceable exchange

# 2 contract. The Court rejected White's contention, and stated
that it was "i{mmaterial whether plaintiff [White] relies on f@
the breach of contract or on an action for money had and

4

o5 -
received.” The Court said: : ‘\Qé
. . %

(13) 33 Hong Konyg Law Reports 231, 19 Int. L. R. 27 (1949). .
The :;s: is discussed in Gold (1962) op. cit. supra, .
”‘ «~90. : 1‘ ; :




*Lastly, I do not agree with the contention

of Counsel for the plaintiff that, bacause

Article VIII section 2(b) of the Bretton, 5
Woods Agreemants states only that the Court

will not enforce sxchange contracts contrary

to the laws of a foreign country, I ought °

not to hold that plaintiff should not succeed

in an action for money had or received. It

\ is immaterial in such a case whether plaintiff
\ relies on the breach of contract or on an
" action for money had and received: if the cir-

cumstances of the case-show that there was
illegality, then in view he cannot succeed.”(14)

' The Court went on hold that the contracts were illegal
under certain Chinese chango'control regqulations which were

applicable and 'thil/COu t ought to do nothing to enforce them

both on the qrounq’/of public policy and because of the pro-
visions of Articl‘ VIII section 2(b) of the Bretton Woods
Agreements”. (15) ; /// }

A similar result was reached by the Court of Appeal

(Oberlandesgericht) in Schleswig, Germany in Lessinger v.

Mirau(l6). The court decided that plaintiff seeking repay-

ment of a loan of U.8. $1,000 could not recover:*either on the

conéiact or on a theory of unjust enrichsent. And.‘in rrants- %
mann v. Ponijen(17) the District Court. of Maastricht, the

(14) 33 Hong Kong Law Reports at p. 282, 19 Int, L. R. at
p. 35.

(15) 33 Hong Kong Law Reports at p. 282, 19 Int. L. R. at
: pp. 35-36. ,

Recht, V (195 ) p 123,
”. 5“5‘0 .

G (A7) 30 Tat. L. k. 423 (1959), 8
(1960) Wo. 290 (iy St}

' « 190 (40
~ rﬁ. 19, §p 3’ m~fxs
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Netherlands, decided that where plaintiff's claim is based

’ . upon an unenforceable exchange contract plaintiff canrbt
succeed by reforsmulating the claim as one for unjust enrich- T

ment. /"rh- ocourt stated:

"In acting as alleged by the plaintiff, the
defendant has not gone beyond the limits of
a breach of obligation in such a way as to
be subjeot to a natural obligation to the
extent that her obligation was not wholly
void, and thersfore the plaintiff cannot
succeed on his subsidiary claim."(18)
The conclusion reached by these courts in the three cases
’ discussed promotes the general policy of the provision to dis- .
courage the making of contracts in disregard of exchange oon=-
trol regulations. For, to permit s quasi-ocontractual recovery
may be tantamount to the onf.orccm’xlut of the contract that {is
’ unenforceable. (19) For example, # A receives sterling from
B and promises to pay dollars to B in violation of English
{ .
exchange control regulations, an action by B in gquasi-ocontract
in the United States for the sterling had and received by A
wuld result, if successful, in a judgment in dollars.(20)

' But, to bar the quasi-contrastual recovery in scme cases

(18) Ses Gold (1962) op. oit. supra, p. 118. In the
mnn on laintIf? sotight roae'wn'y on a note, !m
return for a sum of Indonesian shs, 0 7

pqsvpnmm $5,000 Dutoh guilders. T

(13) Ses Gol4 (1962) op, git. supra, pp. 93-94) Gold (1946)
‘o " op. cit. supra, pp. {849,

. (20) cf. W v. [1950] A. C. 327 l”ﬁﬂ} 34
B. R. 7 use of t m ’” o ¥ -
- at p. 341. -That case vu’m fasser M Biy

VIII, Sectign 2(b) but with Britieh mg oo

ul‘ﬁ,&h.. . ¥
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might be highly unfair. In the White, Lessinger and Frantgmann

*i:’ul;ttantial

cases discussed above, all defendants i:eceived
wind-falls. Thus, as may be imagined, there is some case law
favoring quasi-contractual recovery.(2l) And, as Dr. Mann
points out the Fund Agreement does not require respect for amd
application of exchange control regulations except to the 6:-(
tent of Article VIII, Section 2(b)--that is, to the extent that

certain exchanges contracts are unenforceable. (22)

_Article VIII, Section 2(b) may not be held to bar all
quasi=vontractual recoveries for the provision does not void
exchange contracts, it merely renders them unenforceable.
Moreover, in these actioﬁn involving claims for quasi-ocon-
tractual recovery policies of justice collide must directly
é \ wig:h the policy of Article VIII, Section 2(b). Thus, the
choices are difficult and the solutions may nQt be wholly

satisfactory.

:ﬂﬁ ) - V3

(21) In varas v. Crown Life Insurance Co., 83 Montg. Co. . .-
L. K71 (19 cour n recovery of the cash py
surrender value of a 1life insurance policy but held
that plaintiff could recqver in quasi-contract the value
of the premiums. This detision was rﬁvcrud on appeal 3
(204 Pa. Super. 176, 203 A. 2d 505 (1964), enied, ¢
‘ © See docinion oflg;mh Cgtslf, d:hcn:l;a:i::dx, June lg ) 1969. :
¢! m Ct t ’ '} po , x L ] ° c to v '.““
R ‘ supra, pp. %57 and 449, n. 2 'where the &ecision in !_b_g o3
b . aobom, supra, is criticiud.

3
o

2 . 122) Mann 3rd ed., op. git. supra, p. 438,

\
L .
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Article VIII, Section 2(b)
Has Not Abrogated The Rule
of International Law Which
Prohibits Enforcement by a
Country of its Public Laws
in Another Country

Fi;:ally, it should be noted that the adoption of the first
sentence of Article VIIXI, Section 2(b) did not abrogate the
well established and universally accepted principle of public
international law that: 1no country can enfo;’ce its prerogative
rights or public laws within the territory of another country.
(1) Under this principle a country cannot maintain an action
to enforce its foreign exchange control regulations in the
courts of another country.(2) Thus the New York Court of

Appeals in a 4-3 decision stated in Banco do Brazil S.A. v.

Israel Commodity Co., Inc. that because the authors of the

Fund Agreement provided that exchange contracts which are
contrary to members exchange control regulations maintained or
imposed consistently with the Fund Agreement are "unenforce-
ﬂablo", the authors by implication made unavailable the mef:ﬁbd
of snforcement of foreign exchange controls by direct suit
brought by the aggrieved government in the courts of another

country. The Court said:

(1) 8ee MOrris,Dicey's Conflict of Laws, op. oit. supra, Rule .
21, p. 163 3 ., Op. cit. supra, pp. 42 -450;

' ¥, A, Manm, Prerogative Rights OF Fore ; an?_ﬁtgp_ )
ot '

Conflict of Laws ransactions
Boclety 25.
e¢ discussion infra, p. 131.

{2) m% do Braxil 8.A. v. Ilragl Cﬁ’ ‘1% Co., ﬁi 12
T, . " ’ b E- _" . . . 3. HFH
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", . .[Ulge of the unenforcibility dev1a§?\~ '
for effectuation of its [the Pund Agreement] :
purposes impliedly concedes the unavailability o
of the more direct method of enforcement at

the suit of the aggrieved government. . . ."(3)

Thus, Article VIII, Section 2(b) of the Fund Agteement has
g
not abrogated the Rule of international law prohibiting en-
forcement by one country of its public laws within the terri-

tories of another.

(2) Continued.
30 Int. L. J, 371 (1963), discussed supra, pp. 42-45,
infra, p.173, n.33 and herewith. See also, Bulgﬁgia v,
Takvorian (1961) to be reported in Internationa
Reports, summarized in (1966) J.D.I. (Clunet) 437;

Solicitor for the Affairs of H. M. Treas v. Bankers
Trusi, 304 N. Y. 282, 107 N. E. 24 448 l%§§2): Indonesia

rummer, 30 Int. L. R. 25 (1959), Nederlandse Juris—
aenEIe, 1960, No. 149 (in Dutch).

(3) 12 N. Y. 2d 377 at p. 377, 190 N. E. 24 235 at p. 237,
239 N, Y. 8. 24 872 at p. 872, cert., denied, 376 U. 8,
906, 84 S. Ct. 657, 11 L.ERA. 24”605 (T381). See ais-
cussion infra, p. 131.
The dissent took the position that the Fund Agreement had
in effect changed the principle of public international
law so that the action would lie. Chief Judge Desmond
stated: “"Refusal to entertain this suit does violence
to our national policy of co-operation with other -
Bretton Woods signatories.™ 12 N, Y. 24 at pp. 378-379, p
190 N. B. 24 at p. 238, 239 N. Y. 5. 24 at pp. 876-877. j




PART V

THE BFFECT OF THE FIRST SENTENCE
OF ARTICLE VIII, SECTION 2(b): -
. ON THE DOCTRINE OF PUBLIC
POLICY REGARDING EXCHANGE
CONTROL; ON THE PRIVATE
INTERNATIONAL LAW OF EX~
CHANGE CONTROL; AND ON THE
"ACT OF STATE" DOCTRINE

Three interrelated topics are discussed in this Part:
Public policy regarding exchange control:; the private inter-
national law of exchange control; and the application of the
"act of state” doctrine to exchange control. The common core
of the issues raised in this Part has been generated by the
adoption of Article VIII, Section 2(b) and much interesting
law has developed.

With the Adoption of Article VIII,
Section 2 (b) Public Policy Has, In
General, Been Eliminated as a Bar
to the Application of Foreign Ex-

change Control Regulations in
Member's Forums

From at least Lord Mansfield's time, it has been a general
rule of Anglo-American law that, in the absence of treaty pro-
visions to the contrary, the courts lack jurisdiction to en-
tertain actions for the enforcement, either directly or in-
directly, of penal, revenue or public laws of a foreign state
or of a law founded upon an "act of a foreign state".(l) But

(1) See Lord Mansfield's statement in Holman v. Johnson,

]
vy

Comp. 341, 343, 98 E. R. 1120, fxzrum?,aaar‘msn
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exchange control regulations are neither penal nor revenue

. laws. (2) Nevertheless, prior to the adoption of the Fund

Agreement and in the absence of a binding treaty, foreign ex-

change control regulations were not and are not, as a general

rule, given recognition in the courts of Anglo-American and

(1)

(2)

Continued.
"no country ever takes notice of the revenue laws of

another.”

Banco do Brazil S.,A. v, Israel Commodity Co., 12 N. Y. 24
37T, IS0 N. E. 2d 235, 239 N.¥. 8. 28 872, 30 Int. L. R. 371
(1963), cert, denied, 376 U. S. 906, 84 S. Ct. 657, 11

L. Bd. 2 604 T1%64); The Antalope, 23 U. 8. (10 Wheat. )
66, 122-123, 6 L. E4. !33, 282 15525)(Marsha11, C. J.);
Government of India v. Taylor [1955]) A. C. 491, 504-505,

T AIT E. R. 292, 205-29 ouse of Lords); Huntin ton v.
Attrill, 146 U. S. 657, 671, 13 8. Ct. 224, 2279, 3? E4d.
1123, 1129 (1892); Huntington v. Attrill [1893] A. c. 150,
157 (House of Lords); Kinqg of Italy v. DeMedici [1918]
biv.y; Yo 3*

34 T. L. R. 623 (Chan. ucks v. Standard 0il Co.
of New York, 224 N. Y. 99, 120N, E. )98 (1918); State of

Colorado v. Harbeck, 232 N. Y. 71, 133 N. B. 357 (I921);
Morrils and others eds., Di 's Gonflict of Laws, 8th ed.
1967, Rule 21, pp. 160-188; ¥reutel,ffkcha e control,
Freezing Orders and the Conflict of Laws 1?3125 58 Harv.
L. R.30; #. Lauterpacht, nheim's International Law,
8th ed. 1955, vol. I, § 1l44a, pp. - .

Zivnostenska Banka v. Frankman [1950] A. C. 57, 72 [1949]

Z AIl E. R. ¢TT, 376 (Lord Bimonds) ., rreidmann, roreégg

!xchangg Control in American Courts (1951) 26 st. John's
. at pp. 113-117.

An early decision in which a court refused to enforce an
exchange control law on the ground that it was a foreign
revenue law is the interesting case of Boucher v. Lawson,
1 Cas. T. H. 85, 95 E. R. 53 (Kings Bench 1734). '
Lord Hardwicke, in a suit for breach of contract to ship

gold from Portugal, refused to give sffect to a nnrtnﬂﬂi!‘;\*

law forbidding the export of gold. Lord Hardwicke's
language indicates that, as was to be expected in
period, he would have regarded no Portuguese law
vant, whatever its nature. BSee also, C

ciova B locnont, 80 N. Y. 8, 24 782 7!5

aff'd mem., 275 App. Div. 1030,
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West European countries.(3) A reason often cited for this
non-recognition is that such regulations are against the pub-

lic policy of the forum state.(4) However, the broad proposi-

(2) Continued.
91 N. Y. 8. 24 835 (lst Dept. 1949); In re Maria Liebl's

Estate, 201 Misc. 1092, 106 N. Y. 8. 24 70% (Sur. Ct.
Kings Co. 1951).

In In re Theresie Liebl's Estate, 201 Misc. 1102, 106

. Y. 5. ur. Ct. Kings Co, 1951) the court said
ghat "under e circumstanca:ggoroln deucr&god, ese

currency regulations become the fiscal laws of a foreign
country which wa, as well as the English, are tradition-
ally disposed to ignore." 201 Misc. at p. 1105, 106
N.Y.8. 24 at p. 718. 1In both Liebl cases the court,
unfortunately, made no mention of Article VIII, Section
2(?) of the Fund Agreement.

(3) \ggﬁot, Exchange Control and the Conflict of Laws: An
(ijjA nsolv uzzle . P. L. R, 4763 Morris 5100¥'l
Conflict of Laws, op. cit. supra, Rule 155, pp. 89%4- 7

Domke, Trading with thi'ihggi in World War II, 1943, Ch.
20; Domke, Fore change Restrictions (A dggpaﬁrativo
Studx)(19395 21 g. Comp. EEE. (3rd Ber.) 54; PFreutel,
op. cit. supra, 56 Harv. L. R. 30; Friedmann, op. cit.
supra, 26 St. John's L. R. 97; F. M. Mann, The 8l As~
ct of Money, 3rd ed., 1971, pp. 400-406 (Kerelnafter
referred to as "Mann 3rd ed."); Nussbaum, Money in the
Law National and International, rev. ed. 1 ¢ PP.
et seq.; WolF, Private International Law, 2nd ed. 1950,
pp. 472-476. ’

(4) Mann 3rd ed., %2. cit. supra, pp. 400-406. As Professor
Mann points ouf, p. 402, no Amerigan Court has refused to
enforce foreign exchange control Begulations on the
ground that those regulations wer® contrary to American
public policy. 1In French v. Banco Rational de Cuba, 23 3
N. Y. 24 46, 242 N."E, 24 704, 298 W. Y. 8. 24 433 (1968)
the court said that exchange control practices are A
“recognized as a normal measure of government." 23 N, ¥, -
24 at pp. 63 and 88, 242 N. BE. 24 at pp. 715, 731, 295 7
N. Y, 8. 24 atg . 449, 470, The Prench case is ﬂincnglgd-w
infra, pp. 162-167. In exs V. ti . 138 9
F. 24 539 (2nd Cir. 194 ge Clark sa n dictum,” - 4
g. 541: "In view of all that has happened in the wor}d - %

t seems profitless to charactexrise the currency sancavees
of foreign govermments as unconscﬁpnabh.' 0 e

.
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tion that, in the absence of the Fund Agreement, exchange con-

. trols are incapable of international recognition for reasons

(4) Continued.

See also, Confederation Life Association v. Vega y Arminan,
207 So. 24 33 (3rd Fia. D. C. App. 1968), aff'd mem., 211
So. 24 169 (Fla. 1968), cert. denied, 393 U, 8. 980, 89
s..Ct, 450, 21 L. EA4. 1.0 ¥ p 7 Pan-American Life
Insurance Co. V. Blanco, 362 P. 24 167, 17 Int. L. K. 149
(5th Cir. 1966); Confederation Life Association v. alde,
164 So. 24 1, 38 Int. L. R. 138 (Fla. 1964), cert. ‘a”.n"m ’
379 U, S. 915, 85 S8, Ct. 263, 13 L, E4. 24 183 (196

Theye Y Ajuria v. Pan mrican Life Insurance, 245 La. 755,
181 §o. 23 75, 38 Int. L. R. 456 (1964), cert. denied,
S . 377 U. 8. 997, 84 S. Ct. 1922, 12 L. BA. 24 1046 (1964),
rehearing denied, 379 U. S§. 872, 85 8. Ct. 20, 13 L. EA4.
7. B ] !Iaﬁli, see also, 2 I. L. M. 950 (1963); Varas v.
Crown Life Insurance Co., 204 Pa. Super 176, 203 A. 24
505 (Sup. Ct. Pa. 1964), cert. denied, 382 U. S. 827, 86
8. Ct. 62, 15 L, Bd. 24 77 (196%); GCermak v. Bata

Akciova Spolecnost, 80 N. Y. 8. 24 782 (Sup. Ct. N. Y.
Co. 1918), aff'd mem., 275 App. Div. 1030, 91 N. Y. S. 24
835 (1st De t. 1999 (avoided effect of exchange control

law); Stern v. Pesti Magyar Kereskedelmi Bank, mem., 278
App. DIv. B11, I05 N. Y. 8. 2d 270 (1st Dept. 1331),
aff'd mem., 303 N. Y. 881, 105 N. E. 2d 106 (1952) (avoid-
effect of exchange control law); Sabl v. Laenderbank,
30 N. Y. S. 2d 608 (Sup. Ct. N. Y. Co. 1941), afZ'd nen.,
266 App. Div. 832, 43 N. Y. §. 24 270 (1lst Dept. 1943);
David v. Veitsc%er Magnasituerke, 348 Pa, 335, 35 A. 24
54T (1944 effect of exchange control law);
Kraus v, Zivnostenska Banka, 187 Misc. 681, 64 N. Y. S.
24 208 (Sup. Ct. Queens Co. 1946) (upheld effect of ex-
change control law); fel v. givnostenska Banka, 260
App. Div. 747, 23 N. ;, 8. 24 1 s . 0),
rev'd on other grounds, 287 N. Y. 91, 38 ¥, E. 24 382
(1571) (upheld o%th of exchange control law); South
American Petroleum cO?gration v. Columbian Petroleum Co., -

mlﬂlc. m. . 71 pc ° . . Q. ;
1941) (avoided effect of exchange control law). ;

And, see the cases, whare clains to refunds for shi .zl
passage purchased in Germany and where the ships failed

C " to sail, in which German law wu appu.od and t‘ho re
o & were denied: erbit v. Hamby rioan
- N. Y. 8. 24 40!‘%‘1‘1 Muii,

N. Y. 8, 24 588 (Bup. Ct. App. rcrn 1941). 4
266 App. Div. 1018, 45 N, *t 8., 24 1'. ‘2m T
Bck v. Nederlands ika 8 ;

78 622
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of publi¢ policy is no longer supportable.iS)

control the movement of goods.

.

Por, exchange

controls are usually imposed in order to protect a country's

exchange resources, just as trade restrictions are imposed to

Since trade restrictions are

recognized internationally, exchange controls, which are in-

posed to restrict the movement of currency resources, must

also be given international effect. (6)

(4)

(5)

(6)

Continued. R
52 N. Y. 8. 24 367 (Sup. Ct. App. Term 1944); Loewenhardt

v. C ie Generale Transatlantigque, 20 A. M. C. (P
I) 7%? iSup. Ct. App. Term 1§177"8¥E‘tein v. C ( :rt
Generale Transatlantique, 31 N. Y. S. 24 524 ( .
Mun. Ct. 1941), aff'd mem., 52 N. Y. 8. 24 243 (Bup. Ct.
App. Term 1942); Hosenblueth v. Nederlandsch Alorikaantcho
Stoouvaart, 27 N. 22 (8Sup. Ct. ¢
mem., 262 App. Div. 1005, 30 N. Y. 8. Zd 843 (1st
BSpE. T341); Schlein v. Nederlandsch Amerikaansche Stoom-
34 N. Y. d 720 (Bup. CEt. App. Term 1

vaart, up.

. ?
8telnfink v. North German ngxg Steamship Co., 176 Misc.
113, 27T N. Y. up Pp. Term 541);
21mmern v. Nedarlandach Amcrikaannche Stoomyaart, 177

sc. 91, 28 N. Y. §. up. Gt. App. Term 1941).

But, in Kassel v. Nederlandsch Amerikaansche Stoomvaart,
177 Misc. 92, 24 N, Sup. Ct. App. Term

1940) where dofondant wan under contractual obligation to
make a refund, the refund was allowed. The Kassel cCase
was followed in Baer v. Unitod States Linon, sc.
1016, 37 N. Y. 8, 44 7 ( . . 942) , reversed,

180 Misc. 456, 43 N. Y. 8. 24 212 (8up. Ct. App. Term

1943), and in Spiegel v. United States Lin.l, 178 Misc.

993, 37 N. Y. B. (N. ¥. C. . 42). The

Brandexbit, Steinfink and xaslol cases are noted by D. 8.
re in (19 orn. L. 67-270.

)

Controls After the ter~

~
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See Mann 3rd ed., op. cit. supra, pp. 403-404.
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The proposition that féroign exchange control regulations
shbuld not, in the absence of a treaty to the contrary, be
enforced if the regulations offend the public policy of the
forum is not to be confused with the well settled principle of
public international law that no country can, by direct action,
enforce its foreign exchange control regulations within the
territory of another country.(7) This public international
law principle was not abrogated by adoption of the Pund Agree-
ment. (8)

With the adoption of the Fund Agreement, embodying Arti-
cle VIII, Section 2(b), the argument against recognition of
exchange controls on grounds of public policy cannot prevail

80 long as the exchange controls are maintained or imposed

consistently with the Fund Agreement.(9) That the public

(7) On the general principle see supra, pp. 124-125. See
also, citations next footnote.

(8) Banco do Braszil S.A. v. Israel Cm-oditg Co., Ix:c:.2).23
ﬂ ! !a S’I I;G E- Eo ' [ 4 o

- Y ' [ ] L .
Int. L. R. 371 (1963), cert. denied, 376 U. 8. 906, 845
8. Ct. 657, 11 L. Bd. 28 605 TIS¢1). The Banco do
Brazil case is discussed supra, gp 42-45; Bulgaria v.
Takvorian (1961) to be reported in International Law
Reports, summarized in (1966) J. D. I. (Clunet) 437,
Solicitor for the Affairs of H. M. Treasurer v. Bankers
v « Yo ¢ « B 1 I a
v. Brummer, 30 Int. L. R. 25 (19%2), exlandse -
prudentle, 1960, Wo. 149 (in Dutch).

(9) The argunent has been advanced that since so many of the ’
countries of the world are members of the Fund and ad« o
here to the FPund Agresment the public policy argument
should no longer be applicable aven bBetwesn non-wssber
states or member and non-member. states. Mann 3xd ed.,
op. cit. supra, p. 400,
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policy argument was laid to rest upon adoption of the Pund
Agreement is clear from the Fund interpretation of Article
VIII, Section 2(b) which provides that no tribunal of a member
country will refuse recognition of the exchange control regu-
lations of another member on the ground that they are contrary
to the public policy of the forum if such regulations are
maintained or imposed consistently with the Fund Agreement.
Thus the interpretation states:

"An obvious result of the foregoing under-
taking [by members to make Article VIII,
Section 2(b) an effective part of their
national law] is that if a party to an ex-
change contract of the kind referred to in
Article VIII, Section 2(b) seeks to enforce
such a contract, the tribunal of the member
country before which the proceedings are
brought will not, on the ground that they
are contrary to the public policy (ordre
ublic) of the forum, refuse recognition of
s exchange control regulations of the
other member which are maintained or im-
posed consistently with the Fund Agreement. . . ."(10)

As seen above this interpretation should be binding, in the
proper circumstances, upon the tribunals of member countries.
(11)

In Perutz v. Bohemian Discount Bank in Liquidation(12)

(10) IMF Annual Report 1949, Appendix XIV, pp. 82-83; Selectel

Decisions o e Executive Directors and Selected Do
‘—-1 >t ssue, - « J4~93) U B Re NOU, 8~
Wuus); XL Revue Critigue de Droit national
Prive 586-587 (14 7 The International Monetary Yund
T948-1965, ("1MP 1945-I988"), 3 vols. 1989, vol. IiI,
PP, !5“'!57.

(11) Supra, pp. 33-39, , .

is discussed supra, pp. 60-62 and infra, pp

132




the New York Court of Appeals quickly disposed of plaintiff,
Perutz's argument that the Citechoslovakian exchange control
regulations which were involved were contrary to United States
public policy. The Court stated that the Czechoslovakian
currency control laws cannot be deemed contrary to public
policy since both the United States and Czechoslovakia are
members of the FPund, saying:
". . . Our courts may . . . refuse to give
effect to a foreign law that is contrary to
our public policy . . . But the Czechoslovakian
currency control laws in question cannot here
be deemed to be offensive on that score, since
our Federal Government and the Czechoslovakian
Government are members of the International
Monetary Fund. . . ."(13)
Again, rejection of the "contrary to public policy" argu-

ment was even more pointed in In the Matter of Brecher-Wolf.(1l4)

(13) 304 N. Y. at p. 537, 110 N. E. 24 at p. 7.

Cf. Cats & Lips v. 8. A. Union Versich » 22 Int.
L. R, 713 tI!g!), Ju!-ﬁc gu gorg E? ﬁnrg, Vols.
7-8 (1949) p. 321 where the ¢ recovery to a

Dutch firm which had begun suit on certain insurance
claims against a Czechoslovakian co.pmx by attachment

of the Csech ocompany's funds held in Belgium. In deny-
ing recovery the court relied on Article VI of the Fund
Agreement and a Dutch-Czech convention of November, 1946
in the furtherance of the Pund Agreemsnt, but failed to
cite or rely upon Article VIII, Section 2(b) of the

Fund Agreement. The Catx & Lips case is discussed ins
J. Gold, The Fund Courts, 1962, pp. 30~
32 (hereina¥ter ro%orxg § as E%ﬂ (1562)"); and

Meyer, op. N s; 62 Yale L. _J-, + 902-903. The
case is no in 22 Int, L. N, 914-91S,

(14) 22 Int. L. R. 718, Title Claim No. 41668, Docket Wo.
1698 (1955) U. 8. Dept. of Justice, Office of Alien

Property.
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In the Brecher-Wolf case the United States Attorney General

had found that certain shares of a Montana corporation be~
longed to E, a citizen and resident of Germany, whereupon the
shares vere vested in the Attorney General under United States
enemy property legislation. B, a United States citizen, con-
tested the vesting. She claimed that the shares had been
s0ld to her by B in Pebruary 1941 when both B and B were
resident in Germany. In resisting B's claim it was contended
that the sale from B to B was {llegal and null under German
axchange control legislation which had been adopted in 1931
and subsequently reenacted. The Director of the Office of
Alien Property held that, under private international law,
the sale by B to B was governed by German law and that the
German exchange control law was not, as B argued, confiscatory
or penal and therefore against United States public policy..
In rejecting B's claim, the Director stated:

"An obvious result of the foregoing under-

taking is that if a party to an exchange

contract of the kind referred to in Article

VIII, Section 2(b), seeks to enforce such a

contract, the tribunal of a member country

before which the proceedings are brought.will

not, on the ground that they are contrary to . -

the public policy of the forum, refuse recog-

nition of the exchange control regulations

of the other member which are maintained or

imposed consistently with the Pund Agreement

(International llomtar{ Pund Intarpretation,
issued July 14, 1949, 14 Ped. Reg. 35208).

* »

"« « o« It is sufficient to point out that by
adherénce to the [Fund] Agresment, the United

States has taken the position that foreign '*

currency controls are not inherently penal’'or
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‘ ~
confiscatory and that recognition of such
controls is not offensive to public policy."(15)
[ . To the same effect is the deci‘sion in Societe Filature et
Tissage X. Jourdain v. Epoux. Heynen-Bintner (16) where the .
i court decided that enforcement of the judgment of the court of
another Fund mamber could not be refused because the judgment
was based upon the foreign exchange control legislation of that
other member country. Thus the Court stated:
". +« « ITlhe domestic courts are bound by
the Fund Agreenment and may not refuse to
apply exchange control regulations of a
member of the Fund which have been created
or are being maintained in accordance with
this Agreement, for the reason that thcy
go against internal public policy. . . ."(17)
Prom the foregoing it is clear that the domestic courts
and other tribunals of a Fund member may not refuse to apply
the exchange control regulations of another member which are
maintained or imposed consistently with the Fund Agreement on
the ground that such regulations are contrary to the public
policy of the forum.
In an unusual case, however, if application of a membher's
exchange control regulations would be confiscatory or discrim-
(15) 22 Int. L, R. at pp. 1189, ) 3
(16) 22 Int. L. R. 727 (1936), Pasciisié Luxembourgeoiss, g
1957, p. 35. . o

| ) ethean 32 Tat: o . 322 (18 353)
*«Az, nto ] ’
s W YRE. L. R. 423 (1959) Nederisads
1960, ¥o. 290 (in Dutch, %}

190 (in English)s; Leswingef 3
(1954).
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inatory in effedt a court might refuse to aﬁforea such regu-
lations on the ¢ground that the effect of enforcement is con-
trary to the public policy of the forum.(18) This a to

be the rationale of Indonesian Co ratign P, T. Bsc ank
v. N. V. Assurantie Maatschappij de Netherlanden Van 184‘5.;19) )

In that case Netherlanden Van 18435 (the N. Corporation) owned
all the shares of five Indonesian companies. One of these

subsidiary companies had a number of accounts in U. 8. dollars,

sterling, Hong Kong dollars, Malayan dollars and Netherlands

(18) Friedmann, . cit. supra, p. 1ll4; Mann 3rd ed., . cit.
supra, p. 434. See: Re Helbert W {19561 1 A1l 2. K,
129, 142,[1956] 2 w. L. R. 183, !Egaﬂ Ch. 323, at pp.

case is dis-

351-352 dilcu-ud supra, p. 82; The W.
Q. 301; Marin

cussed by E. Lauterpacht (1956) § I.

(1956) 5 I. C. L. Q. 295; P. M. Mann (1956) 19 Mod. L. R,

307 and is noted in (1956) 50 A. J. I. L, 683; In re
Maria Liebl's Estate, 201 Misc. 1092, 106 N. Y. B. 44
705 (Sur. Ct. Kings Co. 1951); In re Theresie L%abé'a
Estate, 201 Misc. 1102, 106 N. Y.

Kings Co. 1951)(in neither of the Liabl cases 4id the
court consider or discuss the impact of Article VIII,
Section 2(b) of the Fund Agreement); Marcu v, Fischer,
65 N. Y. 5. 24 892 (Sup. Ct. N. Y. Co, 6.

Sulyok v. Pentinteseti Koszpont Budapest, 364 N. Y, 704,

x.
App. Div. 528, 111 K. Y.

et MR | IO T L
of New York, 2 N.

!omﬁmggavﬁ Central Hanover Bank & m- ’ 2”
chan&o cont.tol r:'ogulations were dontcd utut.rtimill
cthcg because they contained confiscatory messures.

(19) The Netherlands Supreme Court, Hoge Road, 1964, 40 Int.
L. R, 7 (1964), Nederlands T £ a-

onaal ht, 13, No. y PP. I8~ ’). '

case iscussed by Gold, W
the Courts~IX (1967) 14 INF Sta apers vd97 ..

.




‘guilders with an Indonesian bank, the Baconptoﬁank. In 1959

that subsidiary assigned its claim against Escomptobank to the
N. Corporation. Thereafter the N. Corporation attached the
assets of Escomptobank in the Netherlands and brought an action
for payment of the balances.

ﬁuaomptobank defended arguing that the subsidiaries had
been nationalized by certain Indonesian decrees; that the
Netherlands courts could not review the legality of Indonesia's
acts of state; that the assignment violated Indonesian exchange
control laws because a license had not been obtained; and that
the Netherlands courts must recognize Indonesian exchange con-
trol regulations since both Indonesia and the Netherlands ad-
hered to the Fund Agreement. 4

The District Court of The Hague gave judgment for the N.
Corporation and dismissed Escomptobank's arguments. Escompto-
bank appealed to the Cour't of Appeal of T?e Hague, which up-
held the decision of the District Court. &ha Court of Appeal
stated, among other things, that it would disregard acts of

‘state which vere inconsistent with 1nternztional law when con-

tested between private parties. The’ esian nationalisza-

tions had been without compensation, were discriminatory and

. had apparently, bean politically motivated. Escomptobank

appealed once more, but in vain. The Supreme Court of the
Netherlands dismissed the appeal. The Supreme Court found {t
unnecessary to deal with the relationship of the act of state
doctrine to internatiorial law. Rather the Court stated:

4
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". . . Netherlands public policy does not '
tolerate that foreign measures enacted to
prejudice Netherlands interests. . . be
accorded legal effect in this country.

* * - P
I

", . . Netherlands public policy . . . like-
wise does not, in a case such as the present
one, allow acceptance of the failure to
observe the Indonesian foreign exchange con-
trol provisions to constitute a bar to the
validity of such an assignment.” (20)

Thus the Netherlands Supreme Court refused to recognize
the effects of the Indonesian nationalization decrees on the
ground that to do so would be repugnant to Netherlands public’

]
policy. There thus appears to be a residual area where foreign
exchange control regulations may be disregarded under certain
conditions as contrary to the public policy of the forum. (21)

It is submitted, however, that the proper basis for re-
fusing enforcement of such regulations is that they are not
"consistent” with the Pund Agreement, that is such regulations
are not in keeping with the purposes of ‘the Fund. (22) Similar- -
ly, some autlorities have suggested that if the courts of a
Pund member are called upon to enforce the exchange control
regulations of another member, and those regulations are not
maintained or imposed consistently with the Pund Agreement,

the public policy of the forum state as manifest by the Fund .

(21) See Judge Rubiag'n dissent 1n French v. Banco Nacional
de Cuba, discussed infra, pp. 1685-166. - T

%

(22) Bee diucunlon of “"consistent" supra, pp. 88~96. )
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Agreement might require that such regulations bc 161.209&6«!. .
(23) :
To summarize: (1) prior to the adoption of the Fund

Aqfemnc and in the absence of a treaty, foreign exchange

control regulations were not and are not, as a general rule,

given judicial recognition--to "dc 80 might be against the

public policy of the forum states (2) Article VIII, Section

2(b) ofi the Fund Agreement abrogated this general rule for

Fund crc--thisy is clear from the Fund interpretation;

(3) the application of a member's exchange control regula-

tions were confiscatory in effect a court might refuse to en-

force such regulations in a particular case &s contrary to the
public policy of the forum; and (4) if the courts of a Fund

‘ member are called upon to enforce exchange control regula-

tions of another member which regulations are not consistent

with the Fund Agreement the public policy of the Forum state

might require that such regulations be disregarded.

(23) - Cf. Gold, The Fund and Non-llunbor States, 1966, INPFP
Pamphlet Series ¢ P nn 3rd ed., op. git.
supra, p. 434. Gold goes a step further and suggests
that perhaps the Fund Agreement requires that the ex-
change control regulations of non-members should never
be enforced in the forums of menmbers on the that
such regulations are E_t_ se contrary to public policy.
See Gold (1962) op-. supra, pp. 139~142 and thi 3 %
German case there discnuod. Ch

N {—:Jv‘
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The First Sentence of Article -

VI, Section 2(b) Has Been ‘
Superimposed Upon the Private . s
International Law of Exchange )

Control

Courts and counsel often analyze cases involving foreign
exchange control regulations in terms of traditional rules of
private international law. This analysis is closely related
to that followed where foreign exchange control regulations are
denied effect for reasons of public policy. The following
brief exposition of the private international law rules ap-
plied prior to or in the absence of the adoption of the Fund .
Agreement should set the stage for a discussion of the rules
which have been superimposed by the first sentence of Article
VIII, Section 2(b). -

By traditional legal analysis and in the absence of an
effective choice of law by the parties determination of the
law applicable to a given contract entails two steps. First,
a court must decide what body of law governs. Choice bf law

principles of the forum regarding an issue in contract must be

. consulted. Thus, courts in the United States will, as a

general rule, apply the law of the place with the "most sig-
nificant relationship” to the contract; that is, a choice of
the applicable law is made after an analysis or evaluation of

the specific conflicting rules and of the relative interests

of the different legal systems that have some connection with -

the case at bar.(1) In England and other common law jurisdie- -

(1) A, L. I. Restatement of the Law Second, Conflict of ga_!g @
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tions the courts apply the "proper law of the contract."(2)
In practice the United States and English rules ordinarily
yield similar results. (3) Once the country whose law governs
has been determined the second step in the analysis must be
taken: to decide what effect the governing law, including
applicable exchange control regulations will have on the con-
tract issue.

From this analysis a number of rules which may apply in
the absence of a treaty or other agreement to the contrary
have evolved. They may be summarized as follows:

1. If the law of a foreign country including if; oex-
change control regulations governs the contract and by those

regulations the contract is invalid, then the contract is

(1) Continued.

Second, 1969, Sections 6, 188. See, Auten v. Auten,
J0F R. Y. 155, 124 K. E. 2d 99, 140 N. Y. S. 2X (1954);
Matter of Havemeyer, 17 N. Y. 24 216, 217 N. BE. 24 26,

. 8, (1966). For a summary of the United
Statas rules regarding foreign exchange control regula-
tions see Meyer, op. cit. supra, 62 Yale L. J. at pp.
670-678.

(2) Morris, Dicey's Conflict of Laws, op. cit. supra, Rule
127, pp. 691-725. Yor a summary of the English conflicts
rules regarding foreign exchange control regulations from
a comparative point of view, see Mann 3rd ed., op. cit.
supra, pp. 399-430.

(3) J. Prebble, Choice of I..aw to Determine the VvValidity a
Effect of cOnEracts: rison of English and ho'?!

oaches to the onf ct o orn. L.
at p. ; ese, L'oni:racts and the Rutatemnt
of Conflict of Lawu, Second (1960} O 1. C. L. Q. 531 at

p. S41.
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invalid in the forum.(4)\ And, if the contract is governed by
. | the law including exchan;ge control regulations of a foreign

country and those regulations are repugnant to the public

- poliby of the forum, then the contract will not be enforced in
the forum. (5)

Further, a contract, governed by and valid under the law

of country A, may be voidable in country B as contrary to its
public policy, if it is to be performed in country B and

performance of the contract would violate B's exchange control

(4) Delaume, Legal Aspects of International Lending and
Economic Development Financing, 1987, p. 298. Restate-
ment Second, COH;IICLJQI_L‘!l Section 200; Morrls,

Dicey's Conflict of Laws, op. cit. supra, Rule 132, pp.
751-;37. See also, In re Banque des Marchands de Moscou

[1954) 1 W. L. R. 1108; Btler v. Kertesz, .
) 209 (C. A. Ontario 1961) Cf. Inre 8ik's Estate, 205
- Misc. 715, 129 N. Y. 8. 24 134 (Sur. Ct. N. Y. Co. 1954)

where the court found the governing law to be that of
New York State. The Sik Estate case is discussed infra,

pp. 151-154.

Also, compare Confederation Life Association v. Conte,

254 So. 24 45 (3rd Fla. D. C. App. 1371), cert. denled,
261 8o0. 24 177 (Fla. 1972), cert. denied, TT U. 5. L. W.

34 (February 27, 1973) where the court affirmed summary
judgment awarding the proceeds of an insurance policy to

J plaintiff. The court stated that plaintiff may sue "in
a jurisdiction other than where the policy was issued or
is to be performed." (254 So. 24 at p. 46)

The rule stated in the text follows from application of
the conflicts principle, lex loci contractus, that is
that the law governing the contract is the law to be
applied.

(S) A. L, I., Restatement of the Law, Second, Conflict of
Laws, SectIon 187, Comment a, Morris, Dlcey's Confllct of
ws, op. cit. supra, Rule 128, pp. 725~ v
se Manhattan Bank, 14 A, D. 24 852, 220 N. Y. 8. 24 o

903 {Ist Dept. 1981). See discussion of public policy ‘ﬁ
. argument cupra, pp. 126-139. e
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regulations. (6) Or, a contract may be against the public
policy of the forum "if the real object and intuition of the
parties [to the contract] necessitates them joining in an

endeavour to perform in a foreign and friendly country some .

-act which is illegal by the law of such country." (7)

2. Where the law of a foreign country governs a contract,
the forum will give effect to such of the foreign exchange
controls of that country which regulatelthe manner of payment,
the suspension of and the performance of the contract and

similar provisions.(8) It is unclear whether a debtor may

+

(6) Professor Mann asserts that such a contract is void ad
initio. Mann 3rd ed., op. cit. supra, p. 408. Cf.
Bolssevain v. Weil [1950] AT"C. 327, [1950] 1 All E. R.

{House of Lords).

(7) Poster v. Driscoll [1929] 1 K. B. 470, 521 per Sankey
. J.; Hessleln v, Matzner, 19 N. Y. S. 2d 462, 464
(N. Y. T. Tty ct. 19307 Regazzoni v. K. C. Sethia (1944)
[1958] A, C. 301 (House of Yords); Morris, Dicey's
Conflict of Laws, yg cit. supra, Rule 128, pp. T25-729,
6.

(8) Imperial Life Assurance Co. of Canada v. Colmeneres, 62

De Beeche v. The South American Stores (Gath & Chaves)
. 5] R, C. 148 (House of Lords); 5t. Plerre v.
American Stores (Gath & Chaves) Ltd.
pP.) s Re Helbert Wagg & Co. Ltd.
[1956] Ch. 323. 11956] 1 Al1"F. R, 129, d%aculaed herein
supra, p. 82; Rossano v. Manufacturers Life Ins. Co.
[1963] 2 Q. B.

See also, Blanco v. Pan American Life Insurance, 221 F.
Supp. 219 (S. Db. Fla, 1963), atf'd, 362 F. 2d 167
42 Int. L. R. 149 (5th Cir. 1588Y; Confederation Life
Allociation v. alde, 164 So. 2a 1, 38§ Int, L. R, 138

, ceF%T"HEhied 379 U. S. 915, 85 8. Ct. 263,
13 L BA. 24 T8¢ (1964} Confederation Life Association
v. Vega y Arminan, 207 So. 2d 33 (3rd Fla.*ﬁ'ya. ApP.
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At

A~
or

invoke in defense the exchange control regulations of a coun-

try as the governing law where both he and the creditor are

outside that country and the debtor is not contractually bound

to perform in that coun but xiay and perhaps nmust perform

(8)

Continued. (}\ \ /

1968), aff'd mem., 21 d 169 (n . 1968); Konstanti-
nidis v. Tarsus, 248 F. Supp. 280, 287 (S. D. N.

alf'd mem,, 354 F. 24 240 (2nd Cir. 1965) ; Thaye y A uria
V. Pan American Life Insurance Co., 245 La. 75!, ¥BI 86. 24

70, 38 Int. L. R, 4586 (13981}, cert. denied, 377 U. S. 977,
84 S. Ct. 1922, 12 L. E4. 24 1613"(15317"‘, rehearing de-
nied, 379 U. S. 872, 85 8. Ct. 20, 13 L. . (1I5¢84)

see also, 2 1. L. M. 950 (1963); Varas v. Crown Life In-
surance Co., 204 Pa. Super 176, 203 A, 24

cert. denied, 382 U, )S. 827, 86 S. Ct. 62, 15 L. Rd. hd

19
]

Many of the older cases from United States jurisdictions

were decided according to the now discarded conflicts

principle that the lex loci solution--the law of the place

of contractual performance--Is determinative. See, e. g.,

Central Hanover Bank & Trust Co. V. 81mm & Halske A.G.,
upp. 6), a

993 (2nd Cir. 1936), cert. denied, 259 U. § 505 57 s.

Ct. 110, 81 L. EA. 431 (1938); David v. Voitnchet Magne-
aitmrke, 348 pa. 335, 35 A, 2d 346 (1947); :aa trial

por Export & Imsgrt Co§§ Hongkong & Shanghai Banking
w‘?E.E.'.' 8 . g 2§ 186 !18515 3acoglon v.
a

r?chi, 275 App. Div. 795 88 N. Y. S. 24 905 (Ist
ept. 49); Kraus v. z:lvnostenaka Banka, 187 Misc. 681,
64 N. Y. 8, 2d 208 (sup. CE. Queens Co. 1946);: Nether-
lands v. Federal Reserve Bank of New York, 79 F. 3upp.
988 (s. D. N. Y. 1948); 8abl v. Laenderbank, 30 N. Y. S.
24 608 (Sup. Ct. N. Y. Co. 1941), aff'd mem., 266 App.
Div. 832, 43 N. Y. 8. 24 270 (1st Dept. I%13); Stern v.
Peati Magyar Kereskedelmi Bank. menm., 278 App. Biv. 811,
. 19817, aff'd nm., 303
N. Y. 881, 105 N. E. 24 106 (1952)) 8pitz v. Schlesische
Kreditanstalt A.G., 119 N. Y. L. J. col. up.

0t. West. Co. IN!); South American Potroloun C ration
v. Colombian Petrolewm Co., 177/ Misc. 758, 31 N. g 5. 24

771" (Bup. Ct. N. Y, Co. Ihl): Werfel v. Zivno ka
Banka, 260 App. Div. 747, 23 N. Y. B. 24 IMI“(% pt
rev'd on other grounds, 287 K. Y. 91, 38 N, R, za

382 (19“! Sees also, Cermak v. Bata Akciovs ) ¢ v
80 ". Yo 8. 2d 782 (sﬂp. an N. !o > §
275 App. Div. 919, 90 N. Y. 8. 24 680 (lst EMC’T—‘
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outside of that country.(9) Also, it is umclear what the re-
sult should be if the country whose exchange control regula-
tions are invoked provides no method of payment, but only that
the obligation remains suspended. (10)

3. Even if a contract is governed by the law of country
A, no effect will be given to the exchange control regulations
of A in the courts of country B if application of such regu-
lations would interfere with the performance of the contract
as contemplated by the parties.(l1l) But the existence of such
regulations at the time the contract is made may influence the
construction given the contract or the determination of the

intent of the parties.(12) And, if under a contract governed

(9) 8See Rossano v. Manufacturers Life Insurance Co. [1963]
2 Q. B. 352.

(10) Compare, French v. Banco Nacional de Cuba 23 N. Y. 24 46,
295 N. Y. §. 2d 433, N.E.
pPp. 162-167. See also Mann 3rd ed., op. cit. supra, p.
416.

(11) Kleinwort, Sons & Co., v. Ungarische Baumwolle Industrie
78’ . L L]

Central Hanover Bank & Trust Co. v. Siemens & Halske A.G.,
. Supp. . D. N, Y. 6), a mem, , .
993 (2nd Cir. 1936), cert. denied, 239 U. §. 585, 57 8.
Ct. 110, 81 L. Bd. 431 (1938); Pan American Securities
Corporation v. Pried, Kru A.G., 256 App. Div. %8%, 10
N. Y. S, 205" (2nd Dept. 1939). CcCf. Regaxgzoni v. K. C.
Sethia (1944) Ltd. [1958] A. C. 301 (House of Lords);
noted, Mann (1958) 21 Mod. L. R. 130.

(12) See citations to note 10 immediately above. See also
additional authorities cited in Mann 3rd ed., . cit.
supra, p. 418, n. 3. Compare Ralli v. Companie Naviera
Sota y Aznar [1920) 2 K. B, 287,
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by the law of the forum money is payable in another country
and subsequently enacted exchange ‘control regulations of that
country make payment impossible,(13) such enactment may shift
the place of performance to a country in which performance is
possible. (14)

4. Unless there are specific laws to the contrary the
legal tender of a country which seeks to impose exchange con-
trol regulations can be used to discharge all debte which are
expressed in the currency of that country even though payable
outside of its territory. (15)

5. Lastly, there is a split of authority as to whether
foreign exchange control regulations which interfere with the
possession of property in the forum state may be disregarded

on the ground that the regulations are confiscatory in nature.

(16)

’

(13) 8See, Ralli v. Compania Naviera Sota y Aznar [1920] 2
K. B.

(14) Mann 3rd ed., o _g cit. supra, p. 420. This may be the
only way to explain the court's ruling with respect to

the Zabaleta claim in Pan American Life Insurance Com
v. Blanco, 362 F. 24 187, I18%, 170, I7I-1I77 (5th Cir.

1968) , discussed infra, pp. 169 170.

(15) Marrache v. Ashton [1943] A. C, 311, [1943] 1 All E. R.
ouse of Lords); The Marrache case is discussed in

Gold (1962) op. cit. supra, pp. 7 PP. 2-3. See algo, Mann 3rd

ed., ‘% cit, supra, pp. 418-423; Nuss ; Money 'in the
_‘L%; ional and International, rev. 56, Pp. 48%-

L

(16) Kahler v. Midland Bank [1949] 2 All E. R. 621, 65 T.L.R.

19507 A. C. 24 (House of Lords); Zivnostenska

Banka v. Frankman [1949] 2 All E. R. 671, TIyS0T X. C.
57. See also, N.V. Suikerfabriek "Wona-Aseh” v. Chase
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This body of principles regarding the private inter-

. national law of exchange control and their refinements are
applicable between non-Fund members and also bhetween members
and non-Fund members. These rules may be applied in the ab-
sence of a rule under Article VIII, Section 2(b) of the Fund
Agreement. And, these rules may be persuasively ’signiﬂcant
where a court is called upon to fashion 2 new rule consistent

with the policy and scope of the first sentence of Article

(16) Continued.

To the contrary: In re Maria Liebl's Estate, 201 Misc.
1092, 106 N. Y. 8. && 705 (Bur. Ct. Xings CO. 1951);
In re Theresie Liebl's Estate, 201 Misc. 1102, 106 N.Y.S.
ur. Cct. Kings Co. 1951). In the Maria Liebl
case the court di-tinguuhod the Kahler case. 1In the
Theresie Liebl case the murt characterized the Czechos-
> lovakian exchange control law involved as confiscatory
and fiscal and refused to give it extraterritorial
effect. This position is contrary to Section 198, A.L.I.,
Restatement (Second) Foreign Relation Law, 1965, which
states:
"Conduct attributable to a state and
causing damage to an alien does not depart
from the international standard of jus-
tice...1if it is reasonably necessary in
order to control the value of the currency
to protect the foreign exchange resources
of the state.”

See alsé, L.oeb v. Bank of Manhattan, 18 ’lfl. Y. S. 24 497

(sup. Ct. N Y. Co. I539); Bexcholz v. Gudranty Trust
Com of New York, 180 Misc. 1043, 44 W. ¥. § 5‘3’ 148
(Sup. Ef N. ¥. Co. 1943); Marcu v. Fisher, 65 N. Y. 8.
24 892 (Sup. Ct. N. Y. Co. I948J. And, see Bank voor
Handel en Schee t N.V., v. Slatford (1952§ 1 KI% E. R,
314, 119837 1 0. g 248, 260, per Deviin, J. “Generally
proporty in anland is nubject to Rriglish law and to
none other.” The s%:tf.ord case was reversed on appeal
on other grounds [ All B. R. 9%6, (1953} 1 Q. B.
248, 279. . -
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VIII, Section 2(b). (17)

With the adoption of the Fund Agreement the law of the
currency, that is, the law of the country whose economic re-
sources are involved, has been superimposed upon these case
developed principles.(18) This was made clear by the Pund
interpretation of Article VIII, Section 2(b). The interpre-
tation states, in pertinent part, that an exchange contract
which is contrary to the exchange control requlations of a
member will be treated as unenforceable "notwithstanding that
under the private international law of the forum", the law
under which the exchange control regulations are maintained
or imposed is "not the law which governs the exchange contract
or {ts performance.” Thus:

*. . . It . . . follows that . . . [exchange]
contracts will be treated as unenforceable
notwithstanding that under the private inter-
national law of the forum, the law under

which the foreign exchange control regulations
are maintained or imposed is not the law which

(17) See supra, p. 77.

(18) Meyer, op. cit. supra, 62 Yale L. J. at p. 896. See
also, Morris, Dicey's Conflict of Laws, op. cit. supra,
Rule 155, p. 899; Mann 3rd ed.y op. cit. supra, p. 399.

Mann 'refers to the controlling law as the lex patrimonii

(Report of the 45th Conference of the International Law

AssocYation (Lucerne), 1952, p. 242). The lex patrimonii |
Is to %% EIatinquisheé from the lex monetae, the law o
the cu

ency. It is the lex patrimonll, not the lex
monetae, which has supplanted the lex loci solutionis
and the lex loci contractus as the applicable law. 3See
Mann 3rd"ed., op. cit. supra, pp. 445-446.
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governs the exchange contract or its per-
formance. " (19)

Because the purpose of Article VIII, Section 2(b) is the
international recognition of such exchange controls as the
Fund Agreement sanctions, a limitation has now beeﬁ placed
upon the rights a country has under private 1u£?rnationa1 law
to select applicable law, (20) Specifica;ii, ﬁ;ticle vVIII,
Section 2(b) as interpreted by the Fund now makes it mandatory
for a forum to refuse to enforce a contract, which falls with-
in the terms of that provision, without regard to the law of
the place with the most significant relationship or its proper
law and without regard to the place of its performance. (21)

Thus, Article VIII, Section 2(b) establishes that: the
courts or other tribunals of a Fund member must refuse to en-
force an exchange contract if that contract involves the
currency of another member and is contrary to the exchange
control requlations of that other member. The law of the mem-
ber whose currency is involved must be recognized as the law
governing the contract for the purposes prescribed by Article

ViII, Bection 2(b).

(19) IMF Annual rt 1949, Appendix XIV, pp. 82~83; Selected
o% gﬁo Bx

Decisions ecutive Directors and Selected Docu-

m‘il,—ﬁh filﬂ‘, lm' pp. - ! . - . 4 -
B2UY (1949); XL Revue Criti de Droit Intomt?ml
Privé 586- 587 (IEE%): i) 4 535331533, op. cit. supra,

VOI. III' ppo 256’2570

(20) Meyer, op. cit. supra, 62 Yale L. J. at p, 896,

(21) Morris,Dicey’s Conflict of Laws, op. cit. supra, Rule
155, pi"F!!. B 22 "
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R
Article VIII, Section 2(b) also establishes the rule that

the exchange control regulations of the member whose currency

is involved must be recognized without any necessity to show

that its system of law is the law governing the contract under

the private international law of the forum.(22)
That the traditional rules of private international law

have been superseded by the first sentence of Article VIII,

Section 2(b) was recognized in Moojen v. Von Raichqrt.(23)

There the Court of Appeal of Paris after discussing both Arti-
cle VIII, Section 2(b) and the Fund interpretation stated:

". . . [1I]t results from these texts that the Court
cannot deny any effect to these Dutch decisions . .
[founded upon Dutch exchange control regulations) on
the grounds that they are contrary to French inter-
national public policy or [for the reason] that for-
eign courts failed to observe the rules of French
conflicts of laws. . . ."(24)

On the other hand despite the Fund interpretation, the
courts in the United States have been more inclined to adhere

to traditional conflicts analysis. 1In Perutz v. Bohemian

Discount Bank in Liquidation(25) the New York Court of Appeals

(22) Gold, The Cuban Insurance Cases and the Articles of the

Pund, 13¢8¢, INF Pamphlet Serles No. 8, pp. 21-23.
(23) 89 Journal du Droit International (Clunot)(l962) p. 718
(herelnafter referred to as "J. D. et)") Revue

Critique de Droit Intsrnational Pri vol. II (1
P .

national Pr y VOl. IT ( p cords :
op. cit. supra, pp. 82-83, S,
(25) 304 N. Y. 533, 110 N. B, 24 6 (1953). The facts wid g

gg.gu{sumu of this case are discussed supra, pp. 80-0,‘2'




- the Mew ~ 1954 (1958) 40 Torn. ;
’ Ps . . T L1 ‘

4

said: that a Otmtract. made 11{ & !b:akn country by citizens
of that country who iritended the contract to be performed in
that country is governed by the laws.of that uox;n;aty; and that
since the defendant Bank had performed the pension contract in

© accordance with c:cahanlosv“nkuh law, plazn;ifif could not re-

cover in the New York courts. The court stated:

"A contract made in a foreign cou:::‘x by
citizens thereof and intended by to

be there performed is governed by the law
of that country. . . .

L] * *

F

". . . [T]he defendant bank had been per- oS
forming its pension obligation Arthur
Rerutz and to the plaintiff &s his adminis- -
tratrix in accordance with Czechoslovakian
law and, since that law c¢ontrolled the
transaction in issue, our courts ought not
to apply any different rule in this case. . . ."(26)
The principle set forth in the Peruts case was carried a
step further in In re Sik's Bstate.(27) There, Denes made a
claim against the New York estate of the deceased Sik based
upon an agreement made during the a-:im occupation of Yugos-
lavia, where both Denes and 8ik had been residesnts. Under
the oontract 8ik promised to pay dollars from his New York
account to Dénes at a specified rate of exchange as soon as
N ’ .

possible after the war in return Yot advances of Yuyoslav

A

] <

'l ‘)’
(26) 304 N. Y. at p. 537, 110 N.-E. 24 at pp. 78,

‘27’ 205 m'cc 71’, 12% N. Y. 8. ‘24 134 (3}1:‘. Ct, N. Y. C;M‘ o -.
1954). MNoted, M. H. Cardozo, ed., Intéernaticnal Law L




curr'imcy which l:fenu had made to, S8ik. " In response to Denes'’

' there was a reasonable connection between that lav and the N

B kS
e e .
.

claim Sik's administrator contended that the contract was in
violation of the exchange control regulations of Yugoslavia

and was therefore void. Thege. exchange control regulations

had been in force for about a decade before the cccupation,

and were not substantially changed during or immediately after '
the end of the occupation. nowovn;:, expert witnesses dil- .
agreed on whether, at the time of the contract, these law-
remained operative or had become ihQperative although not
repealed. The laws provided tl?lt; for a contract of.t.ho kind

_between Denes and Sik the consent of the Yugoslav Minister of

Pinance wvas necessary. This consent had not been sought at
the time of the making of the contract because the lawful
authorities were in exile, and it would have been disastyrous

‘for the parties to apply for consent to the German occupation

authorities. 7 ‘

On the baiiq question %tﬂer the contract was valid the
Court held this was to be determined by the law which the
parties intended to have govarﬁ their contract, providodkgt}iit "

contract. (28) The Court then found that New York law applied .
and stated: that under New York law the contract was valid;

that when performance of a contract violates the law of a

(ia) Compare, Goodman 'v. Deutsc nti
sellschalft, 186 Misc.
%p. Ct. KInqa c:hl.”ah xl. : Ve
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’ ' friendly country, it is illegal; that the contract would vio-
. late Yugoslavian law only if made without a license; that ir
the exchange control regulations were in effect when the con-
. tract was ude,hlpplication for a license could not have been
made because the at;thoriﬁies could not function; and thus
failure to obtain a license did not make the contract unen-

forceable in New York. The Court said:

"It is argued that because the United States

and Yugoslavia are members of the International

Monetary Fund established by the Bretton Woods

Agreement Act, we must recognige and uphold

the foreign exchange regqulations. (See Perut:z

f v. Bohemian Discount Bank }_n Lig\_a_idaticn N

' . 1t Is a general rule o at a bargain,

3 ~ 7 the performance of which 1nvolvu a vinlation

. of the law of a friendly nation, is illegal.
(Restatemant of Contracts, § 592; 6 williston
on Contract § 1749) However, the contract
made in Yugoslavia would violate the regulations
only if it were made without the license from
or permission of the Minister of Finance. Bven
{£ the regulations were still in effect, it was
impossible to make the appropriate application
because the authorities ware not able to function.
Under such circumstances, fallure to obtain a’
license before making the contract does not
render the contract unenforceable. . . The ob-
jectant [Denes] is no longer a resident of
Yugoslavia. The decedent [Sik] died during
the persecution and his estate is under the
supervision of this c¢ourt. It is not necessary

now to obtain permission of the foreign govern- .
ment to pay the claim which is valid under our
law.”(29) ,

Al.though the Court reached a result which avoided the
effect of the Yugoslavian exchange control regulations, it

'4

li. B

endorsed, by implication, the principle that contracts which .

by
i %

K

. - (29) 205 Misc. at PP.. 719-720, 129 N, Y. 8, at PP, 138-.139. i 3
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' (31) 164 Bo. 2d at p. 2. The Ugalde case vas held comtrolling -

violate the exchange control raguiations of«xanother I'uhd mem-
ber, "a friendly nation" are unenforceable. us the rationale
of the Sik case represents an approach which ia close to the
application of the principles of the Fund's interpretation of
Article VIII, S8ection 2(b).

' Again, the Supreme Court of FPlorida came close to the
proper application of Article VIII, Section 2(b) in Confedera-

tion Life Association v. Ugalde.(30) There plaintiff Ugalde

brought an action to recover the cash surrender value of an
insurance policy. The policy required that all payments be
paid in Havana, Cuba. The trial court granted summary judg-
ment for plaintiff and the Florida District Court of Appeal
atfirmed. Defendant, Confederation Life, appealed. The
Supreme Court of Florida reversed stating that ‘the policy was
covared by Cuban law; that the Cuban laws "are not violative
of United States policy"; and that the Florida Courts are
"obligated™ by the Pund Agreement to apply the Cuban currency -
control laws. The Court stated:

"The Cuban laws relating to the establishment

of currency control are similar to those

vhich have been enacted in this country with NI

respect to our own currency and are not vio-- ¢ \ .

lative of United States policy. The Florida \

Courts are obligated by the International \

Monetary Pund Agreement to apply the cited
Cuban laws to the contract here involved."(31) \

(30) 164 So. 24 1, 38 Int. L. R, 138 (Pla. 1964), ocert. \
denied, 379 U. S. 915, 85 8. Ct. 263, 13 L, X, 24 186 i
i
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The Court reversed the decision of the District Court of
Appoai and directed that the complaint be dismigaed. “In_n9~

versing, the Court spoke in terms of the obligation undaf the ..

Fund Agreement to apply Cuban law. Thus full implementation
in American courts of Article VIII, Section 2(b) appdhra to be
at hand.

The traditional private international law principles gov-

erning exchange control regulations may be briefly -umnariSQG ll

follows: (1) a contract invalid under applicable forciqn law
is invalid in the forum; (2) where a contract is governed by
foreign exchange controls, not repugnant to the public policy
of the forum, the forum will give effect to the controls regu-
lating the manner of payment aucponcion and performance of the
contract and similar provisions; (3) the forum will not give
gffect.to govofning foreign exchange control regulations if

(31) Continuod.
n Sun Life Assur. Co, of Canada v. Klawa l, 137 So. 24
230 3 H'!‘fl."a'.' 5.C. %""' ~1963), f.'d n t, rev'd in
on rehearing, 162 8o, 24 7 a, 0.7, I?i
55557, shed od, 165 So. 24 166 (rla. 1964),

p. 1964)
OW! Lifn Inl. Co. v, Calvo, 151 80. Zd 687 (3rd rla.

2 N 44 XY \Iﬂ ; 'h‘d' 16‘ SO. Zd 813 (Pl..
1964), ruvoraod And remanded with directiono to dismiss,
r Uga geclision, 1t L ra Fia. D.C. App.
964) , cort 4 . 379 U. s. 915, 85 8. Ct. 263, 1

L. zd. X Y86 ); Trujéllg v. Sun Life Ass . of
a, B.C,

t 156L8:. :ﬂ f?S 1§ Iﬁ; I§8§§ g
n e Ass'n v, nggggg 3 8. 24 8% 5 (5?3 ?1.
oi.c. App. 19 sLZ) . h

tiont to digmiss, per ggaldo

. bl
: ?
%
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their application would interfere with the performance of the ?é

. contract as contemplated by the parties; (4) in the absence

K v'_n_;r»\e <

of specific laws to the contrary the legal tender of a country “]
whose exchange control tegulations govern a contract can be
used to discharge the contract if expressed in that currency
and payable outside of that country; and (5) foreign exchange .
control requlatiSnl which interfere with possession of property
in the forum state may be’ disregarded on the ground that the
regulations are confiscatory in\nature. |
To superimpose upon these traditional rules a new set of
rules having as their primary purpose the tttoctlve trans-
nntional enforcement of Fund memborn'oxohanqc control regula-
" ..~ tions is the clear intent o! the Fund Agreement. This intent
S is manifest in the 1949 Fund interpretation. But the Pund
interpretation has been only partially luﬁkglltul in ending
the traditional ptivaée international law approach to the
enforceability of exchange contracts. Indeed a number of -
courts have been slow to grasp and apply the new rule that:
exchange control regulations of a Pund member whose currency
is involved must be recognized as the law governing the con-
tract for the purposes prescribed by Article VIII, Settion .

R

a(h) . -

The P1rit Sentence of
Article VIII, Section Z(bi

Displaces the Act ot , .
I 8tate Doctrine
_ We have seen that under the first sentence of Articls - '
i« -
0N ' -
I‘i,’*\,‘ )
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,%';g" o T ) ¥y L G !
M“ i‘ * " = N e - "~J~5k';f¥£xt [P xr"‘j::'f':.’.’«ii»%}%:




VIII, Section 2(b) only exchange control regulations.of a mem
ber which are consistent with the Pund Agreement will be given
extraterritorial effect.(l) The question has been raised,

how'over", whet?er’ in view of \‘t\he landmark decision of the United
states SupPourt in Banco Nacional de Cuba v. S8abbatinc, (2)

(1) 8See supra, pp. ~96,

(2) 376 U, 8. 39 4 8, Ct, 923, 11 L. BA. 24 804 (1964).
The Sabbatino decision set off a number of legal contro-~
versies and a flood of learned writings. See, L. Henkin,
Act of State Today: Racollections in Tranquility (1967)

° L] L ] L[] [ ) L]

The classic American statement of the act of state doc-
trine, which appears to have taken root in England as
early as 1674 (Blad v, Bamfield, 3 Swans. 604, 36 E. R.
992) and began fo emerge In the jurisprudence of the
United States in the late eightsenth and early nineteenth
centuries (sea, Ware v. Hylton, 3 U. 8. (3 Dall.) 199,
230,1 L. EQ, 568, 581-582 [1796); Hudson v. Guestier,
8 U. 8. (4 Cranch) 293, 294, 2 L. B 625 (1808) The
Schooner Exchange v. M'Faddon, 1l U, 8. (7 Cranch) II§,

’ . . 287, 1812); L'Invincible, 14

’
U. 8. (1 Wheat) 238, 253, 4 L. B4, B0, 84 (181F); Tha
Santissima Trinidad, 20 U. B. (7 Wheat.) 283, 336,
L33 A . P 1.1 8 Rg %1822)) is found in Underhill v.
%rnandel, 168 U. 8. 250, 18 8. Ct. 8%, 17 L. Bd. 456,

; whers Chief Justice Fuller speaking for a

unanindus - Court stated: ‘ »
-~ " i

"Every soveraign State is bound to

@

respect the indepehdence of every other
sovereign State, and the courts of one

country will not sit in judgment on the . T ’
scts of the gove t of another done St
within its own territory. Reédress of g

grievances by reason of such acts must

be obtained through the means open to be
availed of by sovereign rs as between
themselves.® (168 U.S. at p. 252, 18 8, Ct.
at p. 84, 42 L. Bd. at p. 457).

None of the cases decided by the Supreme Court since
the Underhill case, in which the act of state doctrine
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oourts in the U:fitad States ar; now compelled to recognise
foreign exchange control regulations of mn*guM“idors
whether or not such regulations are consistent with the Fund
Agreement.(3) Por, in the Sabbatino case the Supreme Court
" stated that the courts "will not exsmine the validity of a
taking of property within its own texritory by a foreign

govermment”, absent "a treaty or other unambiguous agreement .
regarding controlling legal principles®, saying: o/

i 3
/", + . [T)he Judicial Branch will not examine
/7 the validity of a taking of property within
its own territory by a foreign sovereign ‘
government, sxtant and recogniszed by this T,
country at the time of suit, in the absence -
of a treaty or other unambiguous agreement
' regarding controlling legal principles, evea
if the complaint alleges that the taking vio-
lates customary international law."(4)

'.

(2) Continued.
retre from Underhill. See, m:igan Banana Co. v.
846 %UU” ﬁtam Ve c.ngal Leather CO., 246 u.S.
297, 38 6. Ct. ¢ 3+ Ricaud v.

American Metal Co., 246 U.S. 304, 38 8. ct. 317, 62 L.

B3, 733 (1918): Shapleigh v. Miex, 299 U.S. 468, 57 8. Ct.
261, 81 L. md. 35'5‘%!'5*?': united States v. Belmont,
301 U.5. 324, 57 8.Ct. 758, 8T L. B4, 1134 &;5'”:
Unitad Btatn v. Pink, 315 U.8. 203, 62 8. Ct. 5%2,
(1972). On the contrary in the Ostjen and
' cma the doctrine as announced in Unde vas
% ru md in unequivocal terms. ‘

The act of state doctrine is discussed in the A. L. I.
Resta nt of The Law Second, Foréign Relations Law of - 3
the unf”r:a Btates, Ch. !; Title C, Bections 41-43. - ;

R. R. Paradise, Cuban 1} i

(3)

- (4)/ 376 U. 8. at p. 428, 64 8. Ct. at p. 940, 11 I. 24, 24 .;/;af
| pp. 823-824, PR
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Thus the Supreme Court decided that the judicial branch 4
should not adjudicate the validity of the expropriation by the P
Cuban goverpment of the property’ mtotut\ of a Cuban corpora~-
L

tion in a shipment of sugar even though the expropriation was :
’ %

alleged to have been in violation of international law. As a

result of the Supreme Court's decision in the Sabbatino case,

‘ the United States Congress enacted legislation which reversed

L
ot

at least in part that decision. This legislation is popularly
known as the "Hickenlooper Amendment®. It provides that no
court in the United Stateiu shall decline to n\ake a determina-
tion in which a claim to 'property is asserted based upon a
taking by an act of a foreign state in violation of the prin-
ciples of international law, and reads in part: |

". . .[N]Jo court in the United States shall
decline on the ground of the federal act of
state doctrine to make a determination on
the merits giving effect to the principles
of international law in a case in which a
claim of title or other right to property
is asserted by any party including a foreign
state . . . basad upon (or traced through) a
confiscation or other taking . . . by an act
of that state in violation of the principles
of international |law N’ e " (S) :

|

(S) - 22 U.8.C. 2370, subd. (c), par. 2; 78 U.S. Stat.
1009, 1013 (1964), as amended, 79 U.S5. Stat. 653
(1965) . ’
the cautitutioniuty of the Hickenlooper Amendment
e e s

< 243 r.supp. 957 (E.B.N.Y. ., afl'd, 38 F. %4

. 166 (2a clir. 19¢7), ggii.d-nisg. I90°1.8. 986,
8¢ 8. Ct. 1406, /20 L. B&. (1968) ..

For a digest of foreign cases esented %o
the :United States Cuigress in !:rnpport of the
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¢ The most recent case to be docj,ciod by the United States
. Supreme Court regarding application of the act of state doc-
trine is rirst Rational City Bank v. gancb Nacional gg Cnba.(s)

In that case plaintiff, Banco, sought the return pt the
value of excess collateral pledged with getcndant. PRCB, which )

FNCB sought to offset against the value of its property in

%, Cuba expropriated by’ Cuba without compensation. Th; Distriot
Cogrt applied the Hickenlooper Amendment and granted summary -
judgment m/th; counterclaim. The Court of Appeals for the
Second Circuit reVersed but the Supreme Court raversed the
Court of Appeals holding that the act of state do'ctrin. d4d
not bar FNCB's countorclﬁim. The decision, however, is less

- tl}an utiofgetory' in that the court did not d’u.v'u a majority
opinion. - Three justices joined in endorsing the so-called”

&

(5) Continued.

(6) 406 U. 8. 7%9, 92 8. Ct. 1808, 32 L. BA. 24 466 (1972).
-_— Por previoua opinions in the case see: 270 F. Supp. _
1004 (8.D.N.Y. 1967), granting summary jud t for ‘
P Banco Nacional; this decision of the District Court was {
reversed and mmanded, 431 F. 24 394 (24 Cir. 1970); ,
| the decision of the Bescond Circuit was vacated and xe- ' -
manded for reconsideration, 400 U. 8. 1019, 81 8. Ct. 20
581, 27 L. Bd. 24 630 (1971); the Second Cirouit om d

ramand from the Suprems Court affirmed its original de-
. olsion, 442 P, 24 530 (24 Cir. 1972) and the'Supreme L
;o Court again granted certiorari. The Supreme Couxt's A
‘ decision on this second review is the one ahmw@ in -
the text. 8«. A. r, mntoid.lht of Stats and L




*Bernstein excaption”™ to the act of state doctrine.(7) Under
this excaption, the three justices said, whether an act of

state met the standards of international law could be adjudi-
cated in the courts of;the United States if the Executive

Branch, which is charged with primary responsibility for for-
eign affairs, has expressly represented to the Court that the
*application of the act of state doctrine” in the case "would
not advance the interests of American foreign policﬁi'{ﬂi

)
—

Here the State Department had so rcprolcntea. ‘Aéeotdinqu.'
judicial examination could be made of the legal issies raised
by the act of the foreign state within its own territory.
Justice Douglas concurred in the result stating tRat the act
of staté doctrine 4id not apply.{9) Justice Powell concurred
in the judgment but rested his concurrand? on a narrow con- -
struction of the act of state doctrine, in effect holding that
the act of state doctrine did not apply.(10) The other four

3
e

(7) The opinion was written by Justice Rehnquist and joined
in by Chief Justice Berger and Justice White.

The "Bernstein exception” stems from the case of Bern-
stein v. N.V, Noderlindlche-nnorikaa sche Stoomvaart-
Haatscha , n r. n the
Despartment of State furnishod a letter expressing no ob-
jection to gudicial consideration ofi the merits on a pre-

World war Il taking of property by the German Government.
(8) 406 U. S, at p. 768, 92 S. Ct. at p. 1813, 32 L, Ed. 24
at p. 482, &

(9) 406 U. 8. at pp. 770-773, 92 S. Ct. at pp. 1814-1816,
32 L. BA. 2d at pp. 484-485.

(10) 406 U. 8. at pp. 773-776, 92 S. Ct. at pp. 1816-1817,
' 32 L. Bd. 2& at ppo ‘85“"87. . - »
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justices, Brennan, Steward, Marshall and Blackmun dissented
in an opinion written by Justice Brennan. They asa;rted ‘that
the act of state doctrine barred FPRCB's counterclaim. (11)
Despite the doubts as to the v(alidity of the 'Bom;tcin excep-
tion" the act of state doctrine remains in effect. And, under
the Sabbatino decision the act of state doctrine applies in ‘
. ﬁh& absence of a treaty or other unambiguous agreement stating
controlling legal principlss. The Fund Agresment is a treaty--
although not wholly free of ambiguity--which most ukely applies
instead of the act of state doctrine.(12) Thus the Fund AQ:..—
ment controls the enforcement of foreign exchange control regu-
lations of Fund members in the courts in the Unitod States.

A leading American case in which the Court considered the
application of the act of state doctrine to foreign ;xchanqa

control regulations is French v. Banco Nacional de Cuba.(13)

In that case plaintiff, French, had acquired from her assignee,
Ritter, certificates issued by defendant, Banco Nacional de
Cuba ("Banco"), which provided that upon surrender of the

>
/-

(11) 406 U. 8. at pp. 776-796, 92 8. Ct. at pp. 1817-1827,° )
32 L. E4. 24 at pp. 487-498. i

(12) Doubts have besen expressed as to whether the Pund
‘Agreement does in fact override the act of state doc-
trine. See, Paradinc, op. cit. supra, 18 Uu. P. L. R.
at pp. 66-67.

(13) 23 N. Y. 24 46, 242 N, E. 24 704, 295 N. Y. 5. 24 43)
(1968) 3 noted: (1967) 57 Geo. L. J. 1299; (1969) 33
Albany L. R, 418-427; V. R. Koven (1970) 11 Harv,

I. L. J. 212-228.
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certificates and delivery of a certain amount of Cuban pesos
to Banco, Ritter would receive "a check on New York for an
equal amount of United States dollars, exempt from the Tax on
Exportation of Money". Ritter had acquired these certificates
in June 1959. In July 1959 the Cuban Currency Stflbilization
Fund issued "Decision No. 346", which was aimed at stopping
the flow of foreign currency reserves from Cuba. The Decision
suspended "for the time being"™ the proceeding of the type of
tax e{eﬁgtion certificates received by Ritter "until reorgan-
ization o\f the system of exemptions.” The New Yor;( Court of
Appeals regarded this "Decision" as an exchange control regu-
lation. In July 1959 after imposition of Decision 346 Ritter
tendered a certificate with an appropriate amount of pesos to
(Il\ngo and the certificate was redeemed. Decision No. 346 was
not invoked. 1In December 1959 Ritter tendered the balance of
his certificates and the appropriate amount of pesos for re- |
demption in United States Dollars, but this time Banco refused
to redeem the certificates citing as its reason for refusal , |
the mandate of the Decision.

Prench, Ritter's assignee, commenced this action on the
certificates in late 1960 in New York Supreme Court and ob-
‘tainod a judgment in the amount of $150,000 against Banco.
Banco appealed but the‘ Appallate Divigion affirmed, 3-2,(14)

and rejected Banco’s argument that Decision No. 346 had the

¥

-

(14) 27 A. D. 24 530, 275 N. Y. S. 24 567 (1st Dept. 1966).
+ L, e | . [

i
1

.
N
¥

b
i 163
i e

\ , ]
) - ]

1 ;

. . g i .J:,;ﬁ? Y. , u.%_'\ e
I RE R ) W L Ry

et s R e e SR Ty, g

4



force of law and was an act of state of the Government of Cuba -
to which United States courts would not deny legal effect.
Agajin Banco ;;;pealedn-this time with success. For, the New
York éourt of Appeals reversed, 4-3, and held that Prench's
claim was barred.

The Court of Appeals stated: that Decision No. 346 was
an act of state and that the refusal by Banco, an instrumen-
tality of the Sovereign Cuban Government, to redeem the
certificates also constituted an act of state; thius the Court
was barred from further inquiry concerning Banco's action and
French's cause must fail, unless the Hickenlooper Amendment
applied, then inquiry could be made as to whether Banco's action
met the standards of customary international lawj; that the
Hickenlooper Amendment did not apply because there was no
"property" or proceeds of property which were ;llogodly "con-
fiscated or taken" from Ritter by the Cuban Governinentjy (15)
that under conflicts rules the certificates-contracts--were
governed by Cuban law; that the Amendment does not cover -
alleged breach of contract; and that even if the Hickenlooper
Amendment applied “the present refusal of the Cuban Govoth

1

-_to surrender American dollars in order to protect its dol
/

(15) It was clear to the majérity that an exchange control
requlation which alters the value or character of money

N to be paid in satisfaction of a contract is not a con-
fiscation or taking. 23 N. Y. 24 at p. 55, 242 N. B, 24 .
at p. 710, 295 N. Y.;S. 24 at p. 442. 3

.
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reserves; ﬁgouqh harsh in its effect, would . . . seem te be
within thn limits of international legality.” (16)

Judge xoating, in dissent, stated that under the ﬂicken-
looper Amendment the act of statc doctrine does not apply
where the act of ntqto in question is a confiscation of prop-

erty in violation .of international law and assuning that De-

" oision No. 346 applied to Ritter's certificates, such “appli-

cation was an unlawful confisctatiorn, 3nd, therefore, the act
doctrine did not apply and French should be allowed

to recover. \Judge Keating reasoned that under established

rules of international law a taking of property may occur by
dop;ivinq the er of all benefit to the property without
first dive \him of legal titlo;b(17) that while Decision
No. 346 may have\boen necessitated initially by Cuba's need
to protect its foreign exchange resocurces, the Dlecision did
not remain permanently valid under international law especial-

ly since Cuba's present monetary policies are inconsistent
R - ., )
o '
(16) 23 N. Y. 24 at p. s4,,2¢\2 N. B. 24 at p. 71§, 295
N. Y. 8. 24 at p. 450. o

Y

{17) Restatement Seco roroign Rolatioiu %\v of the United
a 2: orn Products 1.n§ go. ﬂaﬁ,
g! int, L. R, 333, 337 (0, B, Int.'] Claims Coman.
(195%4). See also, ugt. 2(b) United States -~ Polish
e

Cla Bettlement Agreement, 1960, 2 USTIOIA 1953,
TIAS No. 4545, 384 8 169, 55.A.J.I.L. 540 (1961).
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with the Fund Agreeménts(18)' that eight years of no payments
or substitute axrhngmonts for }adcquato compensation estab-
lishes a deprivation of the benefits of property--an unlawfnl
confiscation of Ritter's contractual rights under the certi-
ficates; and that Ri/t;(r'a conti’actua.l ‘'rights are "property"
within the meaning and intent of the ;Bickanlooper Amendment .
(19) /
The effect of the decision in the French case is to make
enforceable in the courts of a Fund mbor\a confiscatory ex~
change control regulation of a non~Fund manbo; . Through appli-
cation, in the Prench case, of the act of state doctrine a con-
tract, which was said to be contrary to an exchange control reg- ‘

¢
f

ulation of a non-Fund member, was held unenforceable in a FPund

(18) Judge Keating stated that thé Cuban_regulation "might
be justified when currency regulations of a country are
in accord with the principles” of the IMF "even though -
the enacting country is not a member [of the IMF] or
has subsequently withdrawn", as had Cuba in 1964 (com-
pare Gold cited supra, p. 139, n. 23). By Article VI,
Section 3 of the Fund eement "no member may exercise
these [foreign exchange] controls in a manner which
will restrict payments for current transactions or whiéh
will unduly delay transfers of funds in settlement of
commitments . " . i‘

(19) Judge Keating's dissent, in which Judges Burke and
Scileppi joined is set forth in 23 N. Y. 24 at pp. 76-
93, 242 N. E. 24 at pp. 723-734, 295 N. Y. S. 24 at
pp. 460-473.

Judge Burke also wrote a dissenting opinion in which he
pointed out that whether the act of state doctrine ap-
plied in the case at bar wvas a question of fact; that.
the trial court had found that the act of state doctrine
did not apply 4s'a Batter of fact; and that such finding
-of fact should not be reversed on appeal (23 N. ¥. at
pp., -68-76, 242 N. B. 24 at pp. 719—723. 295 N. Y. 8. 24
at pp. 453-460). . ,




member ‘s cqurts even though the foreign exchange dontrol regu~

. lation was not consistent with the Fund Agreement. Thus, the
.
T French case decision is contrary to the asserted rule that the

courts of member countries should not enforce the exchange con-
trol regulations of non-Fund members. (20)

j By contrast to the decision in the French case the act of
state doctrine was held inapplicable in the "Cuban Insurance

Case", Pan American Life Insurance Company v. Blanco.(21)

There four separate causes vere consolidated .tor purponil of -
trial and appeal: Blanco, Conill, Diego, and Zabaleta. All
were based on claims under insurance policies. The policies

| in the Blanco, Conill and Diego cases were payable in the

United States. The policy in the Zabaleta case had been amen-_
ded in 1952 to provide that all payments 1nclud1n7 premiums
and benefits ara "payable in the national currency of Cuba,

in Havana, Cuba." At the time of the Castro takeover all
claimants in all the cases became exiled residents in the
United States. Fdend for various benefits under -
the policies, Blanco, \Con;"ll, Diego and Zabaleta brought ié- )
tions for declaratory relief in the United States Dhtﬂ.&
Court in Plorida. 'rh; district court granted judgment for .

)
d N

N

(20) 8See supra, p. 139, n. 23,
. (21) 362 F. 22 167 (5th Cir. 1966) second appeal. See

; District Court opinion 221 P. Supp. 219 (8. D. Fla, ,
! 1963) and first appeal, 311 F. 24 424 (5th Cir. 1962).
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plaintiffs and defendants appealed. (22)

In affirming defendants' liability(23) the Court of

Appeals stated: that the "matters connected with the perform-

ance" of the policies, except for the Zabaleta policy, "are

equlated by the law prevailing at the place of performance”,

citing the Ugalde case;(24) that the Cuban Government by its

ws.ard decrees passed subsequent to the date of the poliéy

coyld have no effect upon the pre-existing obligations under

A

the policies, "by the act of state doctrine or otherwise";

that the contractual rights of Blanco, Conill and Diego were

not expropriated and probably Lould not .have been; and that

even if Cuba were still a Fund member, the Fund Aqreemoné

"would not be applicable to contracts such as the insurance

policies here involved."(25) Therefore Blanco, Conill and

Diego may recover on their policies.

To this point the-Court's analysis is sound. But the

Court then permitted Zabaleta to recover. Regarding the

Zabaleta claim the Court states, without analysis, that Pan

[
Bl

"(22)

(23)

(24)

(25)

A E

Blango v. Pan American Life Ins. c?;, Conill v Pan "
American LIfe Ins. Co., Lorido Blegqo v. American Nat
Ins. Co., and !%BaIata'v. Pan Xﬁirlcan Life Ins. Co.,
Confederation Life Association v. U alde, 164 So. 24 ;}
3§ Int. LR, E?!,l?!ag 1981), cert. denied, 379 U. 8,
915, 85 8. Ct. 263, 13'L. BA. 2 156 TI961). The Ugalde
case is discussed supra, pp. 154-155. . , .

et

The Court remanded the Disgo and Sfabaleta cases for de-~
termination of .{he amoun ue an¥ owing.

Ses supra, pp.'77-79».' P ' ) \
. ' .
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. (27) 448 F. 24 21

-

American's position that the Cuban expropriation laws have ab-
solved it from performance under the policy is "as we have
said’in discussing the other cases" unsound and Zabaleta
"should be permitted to maintain her action And should re-
cover", (26) ﬂ ' '

There may be justification for the decision on the 2Zaba~-

leta claim but not under the rationale of the Blanco, Conill

and Diego cases--that the law of the place of performance
should prevail. PFor, at first the Court had excluded the
Zabaleta case from the application of this rationale. Zaba-
leta's recovery may be justified on the qtounfl that the Cuban
decrees wera in violation of international law and thus the
decrees as acts of state were mot applicable under the Hicken-
looper Amendment, but this reasoeing does not seem t% have
been what the Court based its decision on as is evident from
the mbaaqucnt dociui.?n in Oliva v. Pan American Lifp Insur-
ance Cmmy. (27) Rather, the nbaleta docilion may be
justified on the theo&that, for practical purposes, perform-

-

ance in Havana was impossible and therefore the place of -

T

performance shift7d to the United States(28). This theory ig-

(26) 362 P. 24 ag p. 172.

(28) See supra, p. 1 14. ‘The fact that Zabalpta was
: entitled to judgment megsured by the dollar value of the
pesos she was entitled is not repugnant to this theo-

ry. Such measurement not a substitute for perform-<

ance in Cuba. It was merely the most accurate means by

"

which to determine the amount of Pan Americhn's obliga-~ .

tion., See also, discussion supra, pe 77 ugardinq the
aiztun of a dabt. ‘
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IR supported by the)facts that Cuba had confiscated Pan American's
. Cuban assets and that, in any event, Pan American could not
make payment in Havana in pesos as contracted. And since the
place of performance had shifted the purported confiscation
could not reach Zabaleta's contractual rights, which are trans-
itory, and thus the act of state doctrine was not controlling.
Interestingly, the ruling on the act of state doctrine
'with respect to the Zabaleta claim in the Blanco case was

followed in the recent "Cuban Insurance Case" of Oliva v. Pan

American Life Insurance Company.(29) In that case plaintiff,

Oliva's decedent, Pedro Menendez, brought actions to recover ‘.’
on life and fire insurance policies issued to Menendez in

Cuba. By amendment the life insurance policy had been made
payable in Cuba. And, in 1958, part of Menendez property was
destroyed by fire, giving pife to a claim under Menendez' fire:

) policy. This claim on the fire policy was unsettled when

(29) 448 F. 24 217 (5th Cir. 1971). The case haf been in
litigation for some ten years. See the earlier decisions
in this case, sub nom. Menendez Rodriguer Pan American

Life Ins. Co., and Vento Jaime v. pan Amerjcan Lile Ins.

Co., JI1 F. 2a 429 T5th Cir. 1962), reheaying denied,
7 m P. 24 437 (5th Cir. 1962) and Menendez V. a In .
Co., 311 P. 24 437 (5th Cir. 1962), re eari

-.r(
31T r. 24 437 (5th Cir. 1962). The Supreme urt gunm
- certiorari, vacated the judgment of thakrifth Circuit '.
Court of Appeals and remanded the case for further con+
sideration in light of the Sabbatino case (376 U, 8.
779, 781, 84 8, Ct. 1130, lifl, 12 L. B4. 24 82 (1964)).
After further consideration of the case the Fifth Circuit
. remanded the case to the District Court "for its deter-
w5 mination of the spplicability of the Act of State doc- :
LY trine”". Rodriguez v. Aetna Ins. Co., 340 F. 24 708 (5th. -
Cir. 1965Y. s the Jeclision on appeal from the sub- "
‘ sequent District Court determination which is discu53064 o
“ll’ | © in the text. , ‘ , S
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Menendez laeft Cuba and it was purportedly confiscated by the
Cuban;G;42£¢Mpnt. The United States District Court, in grant-
ing summary j;dgment for Oliva, decided that the act of state
doctring was inapplicable. The Court of Appeals for the Fifth
Circuit affirmed that decision. It said that the act of state

!

doctrine 4id not preclude recovery in that*Oliva's contractual
rights were not expropriated and probably could not have been.

The Court stated:

". « . The claim of Mrs. Zabaleta in Blanco
is identical to the life insurance case here.
We follow Blanco and hold that the act of
state doctrine does not preclude recovery.
Wé likewise believe that on the principles
leading the Court to the decision in Blanco,
the fire insurance case is indistinguishable
from that of Mrs. Zabaleta. This case too
deals not with 'the, gseizure of tangible
property within Cuba but with an attempted
expropriation of Oliva's contractual rights.
These rights 'were not expropriated and
probably could not have been. . . .'"(30) '

The Court rests its decision on the theory that Menendez'
contractual rights were not and probably could not have been
expropriated even though those rights vere exercisable in
Cuba, and even though by the conflict of laws rule adopted in

Blanco the law of Cuba, the place of performance, governed.

o

By Cuban law Menendez' property in Cuba had been confiscated.

But, the Court reasoned, Menendes' contractual rights had not

(30) (448 F, 24 at p. 220. The Court, stated in a footnote
that the parties had agreed that the Court need not con-
sdider the effect on the act of state doctrine of the
Hickenlooper Anendment and therefore the Court did not
discuss that point. 448 P, 24 At P. 220, n.23,

i
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e

been confiscated for.those rights followed him to the United
States. Thus neither theé act of state doctrine nor the Hicken-
looper Amendment was applicable. The most plausible rationale
for this decision is that Menendes' éontract rights were
transitory and Cuba's act of gtate did not reach those rights

since he was in the United States. Further, the place of

performance of the contracts of insurance and hence the govern-
ing law was shifted® to the 'United ma‘g:a\uo of the im-
possibility of performance in Cuba. (31)

This rationale which supports the decisions in the
Zabaleta and Oliva cases is preferable to the effect of the
decision in the French case. For, the Prench case makes
foreign exchang'e control regulations of a non-Fund member,
whether or not conai-tcné with the Punid Agreement, enforceable
in the Courts of a Pund rﬁember“. Thus, exchange control regu-
lations of non-Fund membors inconsistent!with the Fund Agree-
ment will be given effect in the New York courts vhilé incon~
sistent exchange control regulatigns of Fund members will
not. (32) And,

non-Fund members will surely be enforced under the Fgench case

"consistent” exchange control regulations of

rationale whereas enforcedment of exchange control regulations
o

(31) See supra, p. 146. To a similar effect to the Qiiva __
case is Pm—g_-_?icnn Life Innuranco' CEan Ve 0,
15‘ 80. ao uCo - ’

(32) See Kolovrat v. Oregon, 366/U. 8. 187, 81 5. Ct. 922,

128-135, 13¥%.
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of Pund members which are congistent with the FPund Agreement is ’

more problematical.(33) S : for example, the decisions in
ration v. National City Bank(34) and

i

Southwestern Shipping Co.
4 =
Sharif v. Aszad. (35) No:;'/ should the Courts of Fund members en-

force co&iatent non-FPand member exchange control regulations
unless an‘d until it becomes theﬂaccepted view that the PFund
Agreement states f:he law on extraterritorial enforcement of
exchang& control reéuiations without regard to whether or not
a country is a member of the Fund. (36) ) ’,

LS

(33) 1Indications in Banco 4o Brazil S8.A. v. A.C, Israel
Commodity Co., T2 W, Y. 28 377, 150 N. E. 30 235, 239
. Y. 8. 72 (1963), cert. denied, 376 U. S. 906,
B4 S. Ct. 657, 11 L. EA. 2d 605 !1584), are that the

Court will hold unenforceable contracts which violate
foreign exchange control regulations of Fund members,

o but leaves the scope of Article VIII, Section 2(b) in '

doubt. The Banco do Brazil cdse is discussed supra,
ppo ‘2"‘5' 1 - .

4

One of the consequences of the application of the act
of state doctrine in a case involving exchange control
regqulations would be to foreclose determination 6f the
ultimate question of the consistency of such regula-
tions with the Fund Agreement. Id. ’

(3¢) 6 N. Y. 24 454, 160 N. E, 24 836, 190 N. Y. 8. 26'352,
28 Int. L. R. 539 {(1959), cert. denied, sub nom.,
First National City Bank of New York v. Southwestern ¢

' EH 1 / &r .tion' . . ’ 80 go CEQ Ig'r i A
TT CRa 78 15T (19%%) . E - o
/ v . . .

( ,
(3s) [1967]) 1 Q. B. 605, [1966] 3 All E. R, 785, [1966]
3'w. L. R. 1285, 41 Int. L. R. 230 (1966). )

i

.’
Ly

(36) Settlement of this point must avait judicial decision .
for "only the imprimatur of a court is capable of
attesting the jural gquality of international law".

P. C. Jessup, Has the Supreme Court Abdicated One of
its Functions? (I948]) Ig f J. 1. L.I88 at p. i;i. é

<
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To: conclude: th* firtt santence of Article VIII, Soc-
tion 2(b) will apply in ph« of the act of state doctrim

i ey -

LS

the courts in the United States, and exchange control regu-
lations of Pund mambers conc!.-ient with the Pund Aqrugunt
should be given effect. However, under ~tﬁo act of state doc-
trine, exchange control regulations of non-Fund members ﬁay N
also be enforced in “Dni‘f;od States courts sven when those
regulations are not consistent with the Pund @&omgnt. It
is submitted that lﬁch regulations should not under any doc-
trino‘bc given effect in any courts if they are confiscatory
,or if they are not of the type of regulations which are con-

sidered to be consistent with thé Fund Agreement.
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PART VI . v,

SUMMARY AND CONCLUSIONS

SUMMARY

Set forth in Parts I through V of this essay is a descrip-
tive analysis of the bankground, genesis, interpretation 'and
application of the first sentence of Article VIII, Section 2(b)
of the Articles of Agresment of the International Monetary
Pund. Litigation iﬁvﬁlving fnﬁerptntation and application of
that Section has generated a nev body of rules which govern or
should govern the extraterritorial enforcement of exchange
control regulations. In this part i;ho major points discussed
and analyzed in the earlier Parts are summarised. Thereafter
the conclusions reached are stated.

The Background for the Fund and
for Article VIII, Section 2(b)

1. The Fund Agreement was designed to ameliorate aspects
of the economic chaos which characterized the international
economy during the Great Dap-telli.on of the 1930'“' competitive
currency devaluations, excessive trade barriers, bilateral
trade arranqcnent;-, multiple currency practices, and restrict-
ive exchange control regulations.

2. The Fund was conceived in the early 1940's a product-
of British and United States designs for the pi;:tvar vworld.
That conception- drew in lu'q. -ﬂqm upon Keynes' Plan for

an "Int:-rmuonal Char.tnq Union* and upon the American, 'Ihiu .

Plan': 'The Inﬂmt&ml uomury Pund mnmtu a oo-ptw‘é

- - 2
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- between the two plans, but\ its legal structure is based in

largé measure upox; the White Plan;

. 3. The Fund Agreement sought in a positi.voe way' to deal

w:lth“‘tho nationalistic policies which cripphd international

commerce during the Depression. The Agreement: (a) tr@a--
formed exchange rates from a matter of national concern and
policy to a matter of international concern; and (b) estab-
lished a nystan.of fixed hange rates at the center of t!lxe

Wwith the breakdown er the past two years of the

system.
system of fixed exchange rates serious efforts to create a
new order, a new system of -international ‘monotary ooop'cration
has been undertaken.

4. An ultimate objective of the Fund Agreement has been

the elimination of exchange control regulations on current

transactions. Despite this objective certain controls are
permitted: .
(a) on quricnt transactions during a transitional
- /ﬁhtgds )
o (b) when ; Fund member's currency becomes scarce;

(c)

) ‘ (a)

s
.

AR Y

g
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1 2

and other tribunals of Fund membey connt.riu.

at all times .on capital movements under Article .

VI of the Fund Agreement; and oo

vhen directed toward non-member countries.

‘rh:ouqn Article VIII, Section 2(b) the Fund Agreément attempts
" to unify the treatment these contrXols receive in the court-
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Interpretation of the rirét
Sentence of Article VIII, .

Seotion 2(b)-'rho Tools |
1

i

/

;A

1. The rund Agrecmeﬂt is a fundamental- charter which

creates an 1ntetnationnl legal order; and its first purpose in

"to promote 1ntcrnationa1!monctary cooperation.”

2. The purpose of the first sentence of Article VIII, 8

Section 2(b) of the Pund Agreement is to provide support for

a member's currency by up*olding and enforcing that member's

exchange control regulations which are consistent wiéh the

Fund Agreement. .

3. Article VIII, Section 2(b) sets forth one of the gen- -

eral obligations of Pund mambcr:;;

members of the Fund.

-That obligat%on binds all

4. Article VIII, Section 2(b) should not be construed

narrowly. Rather it should be construed so as Eo implement

the purposes of the Fund and of the pwovision itself.

5. Recourse to the travaux préparatoires of the first

sentence of hrticlp VIII, Section i(b) may be had to confirm

the interpretation of .fhat provision or to determine its

meaning where the terms are ambiguous or obscure or where

other ways of interpretation lead to a meaning which is mani-,

festly absurd or unreasonable.

portant prinoiplolx

'~ 6, 'The Pund's interpretation of the first sentence of
-Articlo VIII, Section 2(b) sets forth three fundamentally im-

rir-t, the judigial or naninintrntivc‘authoriticn noa }:

', ™ "
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member country must not implement the obligai':ions, &t an ex
change contract whi.ci\ dre contrary to the exchange, oonsxol

regulations of another membsr maintained or imposed con-i,;tgnt-

4

ly with the Pund Agreement. . o e

Second, those authoziti;c may noi'. ignore th‘.-cxal;anqe
control regulations of anothcg menber in such a uﬁwﬂ the - Q
ground that the r;gulmtionn are contrary to the p&lfupolicy . B

.
[
e

~

of the forum. SNSRI
‘; \ .. ? ? A%}: . v
Third, such authorities may not 'ignore ;m&chm& oon-
trol regulations of another member in such a case on the

ground that under the private international law of the forum,

the law undér which the foreign oxchango' control rggull'tionu
are maintaine;l or imposed is not the. law which M' the
exchange ‘contract or its performanc“c. ‘ ,

7. The Pund interpretation of Article V1II, Section 2(p)

-~

bin&s member-states ' courts and other tribunals once they have
iatistied themselves that interpretation was properly made

and is within the~authority conferred by the l"upd Agreement. ‘f .
!

Tﬁ. Interpretation of the l{iraé .
Sentence of Article VIII, Section _
2() of the Fund Agreement | 5

The First sentence of Artiol’é ViIiI, Section 2(b) ’ptpvidoc\t.\ )

“Exchange ‘contracts which involve the currency: '% '
of any member and which are contrary to the . ;o .
nxchcngo control regqulations of that .membex y

naintained or imposed consistently with this e s
Agreement shall be. unenforceable in the terri- . '

«

tories of any member," o
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"Bxofiange Contracts” ’ -

. “ 1. Three possible interpretations of the term "exchange
contracts" have been suggested due to the ambiguity of the

term and to the lack of clarifying travaux préparatoires.

First, the term has been defined narrowly to mean, "con-
tracts which have as their immediate object the exchange of an
international media of payment", usually the exchange of one
currency for another. This definition has been widely rejected
as unduly restrictive and contrary to the first purpose of the
Fund Agreement despite the support of some decisions and
authors.

Second, an "exchange contract" has been defined as afcon-

tract by which one of \;he parties promises to pay a sum of

money in the currency of a country whose exchange control

regulations prohibit the transaction. Again, this definition

is overly restrictive. It has been rejected by its author, Yy

Dr. Mann and adopted by neither court nor oomentiator.

Third, "exchange contracts” is interpreted as those con-
tracts which 1n' any way affact a Fund member's exchange re-
sources. This broad definition encompasses contracts which ,
\'vould, when performed, increass or decrezse ,.,_4.33 an economioc
sense, the amount of foreign exchange or oth;rhintonliutioml

reserves which are subject to the control of the country whoss
) curtency is involved. L

2‘. The third definition is preferred despite the ftm;.f ‘,

that it makes the word 'cxcumnga"'uupq‘rgmous, for it imple~ -

.
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 international monetary cooperation". Moreover, this defini-

- strued 4n its brgad, economic sense. The phrase should thus

" performance which is sought”. i .

" the legislative mnm@mn of the country and wmxm- mg

ments the first purpose of the Fund Agreement: %“to promote

tion is supported by the weight of decisional and doctrinal
authority. It is preferred by both Dr; Mann and Mr. Geld.

3. The third definition makes Article VIII, Section 2(b)
applicable to: (a) contracts for the  exchange of_bne currency
for another; (b) transnational contracts for the sale or pur-
chase of gbods or services; and (c) international loan agree-
ments. Article VIII, Section 2(b) does not apply to claims
arising ax delicto or to claims arising on the devolution of .

property. . .

"Involve The Currency"

4. The term "involved the currency' should also be con-

e

be interpreted to mean, "affect the exchange resources by the

5. "Exchange resources" includes assets of any type
which belong to residents of the country. They may be curren-
cy, gold, securities or other 1ntlnq1ialu. moveables or even

land,

9

6. The test of vhether a’co;xntry'l currency is "involved® / " 4
18 twofold: (a) whether the contract is entered into by a
resident of that country; or (b) whether the contract dnau
with un:;- situated within that country's terr&.hprq mt n,
whather the contract deals with assets which are zubjm to



country has prgperly exercised that jurisdiction. The curren-
. cy of payment is not a test by which to determine whether a
currency is involved.
7. A Mer's currency is not involved in contracts be-
tween non-residents which do not require the transfer of assets

which are within the legislative jurisdiction of that member.

"Of Any Member"
8. The phrase "of any member® means member of the Fund

at the date on which enforcement is sought of an exchange con-

trol regulation. The benefits of Article VIII, Section 2(b)
cease to be available to a country once it withdraws from the
Pund, even with respect to contracts entered into when the
country was a member. Thus, Article VIII, Section 2(b) does

not render "exchange contracts” invalid but only inenforceable.

"Exchange cOntrol Regulations”

9. Bxchanga control roguhtiom are ‘those laws which
control the movement of currency, propsrty or services in ord
“to protect the 'oxchanqo resources of a country. BExchange con- -
trol regulations include: / ;
N (A) those rules which require the obsmm / !
of certain pmooduxu before intbmtiaml ﬂmtn B .
Ray be made; - e
(b) those rules which restriot payments on . A
‘ cu;tain transnational transactions; and
! \//w (6) thode rules which require that all ox




some spec:ifi,ed part of foreign e:échanﬁ be

surrendered to a goirernmental authority in

return for local currency at specified rates.'
Such rules relate to both current international payments and
capital transfers. o ' L

10. Whether a regul:ution is an exchange control regula-
(ﬁion depends upon whether it is addressed to the financial as-
pc\=§ of an intgrnational transaction. And, it must bave the
"genuine intention" of protecting the coxintry'n economy .

11. Exthange control regulations, within the meaning of s
Article VIII, Section 2(b), do not include’ tariffs, trade re-
strictions, price c\:ontrols' or trading with the enenmy rdquln-:
tions. \ ,

12, Nor, do exchange coptrol regulations include those
rules whioch prescribe the currency that creditors must accept

in discharge of obligations within a particular céuntry,

cours ldgal. Nor do they include gours force, or the rules
which declare that certain notes and coins issued by .the mone-
tary authority have the quality of legal tender. .

-

"Maintained or Imposed Consistently” o

13, Only exchange control regulations which are main-
tained or anéud consistently with the Fund Agreement will ba
givan effect. Article VIII, s«mm 2(b) may give rat:

L

application to exchange control roquh}ziom ml it my. Yoty
actively, make unenforceable a pnvim(dy u!,ptm mtmnb
contract. - ‘ ;
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‘that the member whose exchange control regulitions are to be

14, An exchange con£m1 regulatio\}y" is consistent with the
Fund Agreement if it is in general c;)nformity wiffh thg Pund
Agreement or is similar rin effect to those of other members.
Insignificant inéonsistericies are not fatal. Express approval
by the Fund of the roguiationu involved 'is unnecessary, but
the Pund has offered to advise whether certain regulations are
maintained or imposed consistently with the JFund: Agrum‘ont.r

15. Exchange control regulations which are beyond the

legislative competence of the enacting country are not con-
'sistent with the Fund Agreement., And, enforcement of Article

~ VIII, Section 2(b) does not depend updn proof to the forum

f\d

imposed is furnishing the forum country reciprocal treatment

under -that or other provisions of the Fund Agifcanent. , '
16. Por those Pund mepmbers which have accog#‘&x,th{‘fo;li- -

gations of Art;clo VIII, whether restrioctions oﬁ the l\l’kinq

of payments relate to current or to cup:l.ta/ payments may be- #

crucial, because prior approval of tha' l'juhd is required before |

rqltrictionl on the making of paynontl: /on current mnnrtotionl _

may be made.
: : &
"Unenforceable” ; : |

17. Unenforceable means’ that the judicial or adminis- /

trative authorities of ofie member will not implement an ex- |
change conkract tlut is contrary to the exchange cartrol regu~
lations of anothnr member when thon :mllmnh %m- ‘ i
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18. Unenforceable does npt connote the same concept as
that of unenforceability in Ar;glo-hmarican law. Thus, it
should not be left to defendant to plead and prove unanf;:rco- )
ability bcf.ore~ a court can declare an exchange contract unen-
forceable, ' )

19. The preferred definition of unenforceable is inop-
erative iﬁ‘m forum. The term should . .net be construed to
mean illegality or initial invaiidity of the contract and
should not rely for itsmaning on the particular exchange con-
trol regulation involved.

The Scope of the rir;t Sentence
of Article VIII, Section 2(Db)

—Binding Nature of Article VIII, Section 2(b)
1. Articlo VI&{, Section 2(b) binds all Fund members,
whether they are "Article VIII members” or "Article XIV mem-

bers”. The Fund interpretation of Article VIII, Section 2(5)
makes this clear. ' ' .

~Article VIfI Section 2(b) Applies to Perform- ' .
ance of a Contuot ' a -

2. For sound pucticnl lnd policy retsons Axrticle VI;!,M 3 ;a
Bection 2(b) must be construed as applicable to exchange con= i
tracts at the time of their performance. If the provision .

applisd only to contracts which are contrary to éxchange con-
trol régulations when formed, then Pund members' m‘u wm :
be cbliged to hold that: o ;

(a) an mhmic mum \!hich aﬂwtﬁ



. ® the exchange resources of another member is |

. ' ’ unenforceable where the exchange regulations ‘ ot
involved have been repealed; and
{b) an exchange contract which affected
the: exchange resources of another member is
enforceable where such contract was made be-

fore otherwise applicable exchange control

regulations were adopted.

: 3. A Pund member does not have to treat an exchange
contract as unenforceable if the country whose exchange con-
trol regulation- were violated had ceased to be a Fund member

) ' prior to ydgmcnt. ‘

-Articl. VIII, Section 2(b) Covers c‘urront ’
and Capital Transactions

4. Article VIII, Section 2(b) applies alikc to, currcnt
and to cipital transactions. Interprcution of the Section as
a mntter of treaty construction, the trtvaux préparatoires and
“ dccisionnl authority all aupport r.m- conclusion.

*Ne

-

. ==Article VIII, Section Z(b) Bars Recoveries ) :
Bas on Consensual Transactio

I

" . ? Az*ttclo VIIiI, Section 2(b) bars enforcesent of oou-f'

v o tracts, that is, onforccmcnt of oconssnsual obligations. Ac-

, tions in tort and in quasi-contract for the return of stolenh
funds. are not covered, nor are actions relating to the éwcxg—
tion éﬁ property. But a&ll claims foundad on aonttwt m
covered. | o :‘?f‘\.
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~=Article VIII, Section 2(b) and Enforcement . r .

( | '
6. Article VII!, Section 2(b) does cover actions in
quui‘-coritract‘ffg the recovery of sums paid in consideration

of expected performance under an exchange contract which is

unenforceable under that provision.

<

of Foreign Country Public Laws
7. Article VIII, Section 2(b) has not abrogated the rule
of international law which prohibits enforcement by a country
of its public laws within the ter'ritory of another country.

Article VIII, Section 2(b) and: Public Policy;
Private Intcrnational Law; and The "“aAct of Stato"

Doctrine

-—The Adoption of Article VIII, Sectioh 2(b)
and Public Policy Against Extraterritorial
Enforcement of Exchange Control Regulations

l. Prior to the adoption of the Fund Agreement and in.
the absence of a treaty, foreign exchange control regulations
ware not and are not, as a general tulal, given judicial rec-
ognition--to do 8o might be against the public policy of the
forum state. )

2. Article VIII, Section 2(b) of the Fund Agresement
nhroq;tnd this general rule for rund na?erc--thil is clear
from the Fund interpretation. ‘ | . ,

3. If the application of a member's uchm mml 4
rmnttm wera confiscatory 1n effect a court nmight nmn
to tnturn such fegulations, aueh refusal uhould bs. % 1! ‘ §

ﬁ@'
based upon a fiiding that such rmhe.tom \mrc not mth % b
: L :,ﬁ‘,v
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with {:he Fund Agreement, and not bn the ground that such regu-

lations were contrary to the public policy of the forum,

4. If the courts of a Fund member are called upon to en-

{ .
force exchange control regulations of another membexr which .

regulations are not consistent with the Fund Agreement the

public policy of the forum state might require that cug regu-

lations be disregarded. &

—Article VIII, Section 2(b) Has Been
Superimposed Upon the Private Inter-
national Law of Exchange Control

5. The traditional private 1nt¢1':natiom-l‘ law principles
governing exchange control regulations may be briefly summa-
rized as follows: |

(a) a contract invalid under applicable
foreign law is invalid in the forum; ’

(b) where a contract is governed by
foreign exchange controls, not repugnant to
the public policy of the forunm, thc forum . will
give effect to the controls regulating the ¢
manner of paymcn{:. suspension and pcrfomtn;o |
of the contract and similar provisions: ' .
o (ei .the forum v;:ul not give effect to
governing. torﬂiqn sxchange control regulations
if their Qpbnoation would interfere with tho\ R |

, pexformance of the 'éontn\ct as contemplated by ‘

the partiess | S / ,

Q) in the mdm of - npwinn hﬂn tnx m’w

LE
=Ry

e
bt




contrary the legal tender of a country whose ‘J‘
exchange control regulations govern a contract
can be used to discharge the contract if ex-
pressed in that currency and payable outside
of that country; and é
(e) ,_lotdgn exchange control regulations
which intarfnrp with possession of property in
the forum state may be disregarded on the

ground that the regulations are confiscatory in

-———

, nature. T

6. The clear intent of the Fund Agreement is io super-
impose upon these traditional rules a new set of rules having
as their primary purpose the u;foativc transnational enforoe- a’
ment of Fund members' exchange control regulations. 'l‘hilﬂin-

tent is manifest in the 1949 Fund 1ntotproutionv.

7. The Fund interpretation has been only partially suc~
. cessful in énding the traditional private international law
approach to the enforcesbility of exchange contracts. A num-
ber of courts have beeh slow to grasp and ipply thc new rule
that: exchange oont.rol regulations ot a l‘und Mot mhou
currency is involved nmi be recognised as thc law governing - .
the con:éogt' for the purposes prescribed by Article VIil, 5
Section 2(b). . ' ‘
' 8. The application.of exchange control rwwhtwgl under "/
“ Article VIII, Section 2(b) does not depend upon & ruling. ﬂm:
such regulations are pnzt a!#mm wan t:hi mt:m ‘
\ tnvolved, D e '

’’’’’
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9. Even though an exchange contract 1s.not subject tG)
. Article VIII, Section 2(b)', it may, through apglication of the
r?les of private international law, be subject to fareign ex-
change control ragulationu if those regulations are a part of
the governing law. This result might occur, for exampla, vhere .

the governiﬁb law was that of a non-Fund member.

\

~Article VIII, Section 2(b) D places
the Act of State Doctrine

10. The act of state docfrine holds that egfry sovereign
country is bound to respect the independence of every other
sovereign country and that, in the absefce of a treaty, ?hg
courts of one couﬁtry will not sit in judgment on the acts of
another country done within its own territory: This doctrine

)
has been limited in its applicable scope in the United States

by the "Hickenlooper Amendment"” which provides, in substance,
that no court in the ﬁnited States shall decline to make a
determination giving effect to the principles of international
law in which a claim to property is asserted based upon a
taking by an act of a aovcrci;n country.

11, The Fund Agreement is a treaty and will apply in

'placo of the act of state doctrine. c'I‘hu:, exchange oonttof
/ regulations of Fund members otherwise iztorccablo under the
. " rund Agreement should be given -xtxngcrritOtinl effect.
* 12.° It is submitted that the act of stats doctrine should
. not be npﬁliod in such a Qay a8 to give effect to foreign
exchange control regulations of non-Fund members especially



where those regulations are confiscatory in nature or where
such regulations are not consistent with the Fund Agreement
and, therefore, are unenforceable under Article VIII, Section
2(b). To-'give such effect to those regulations implements a
policy’Which is contrary to that manifest by the Fund Agree-
ment. . | J

v

CONCLUSIONS .

This essay suggests a number of conclusions regarding
treaty preparation and interpretation, the application of the
terms of an international agreement,to disputes by domestic
courts and the practice of law involving 1nternatioﬂé1 trans-
. actions. Those conclusions are now set forth.

TQday effsrts are underwvay to revise and recast the
international monetary grrangements which were agreed upon ai
Brdtton Woods, New Hampshira nearly thirty years ago and are
embodied in the Articles of Agreement of the International
Monetary Fund. in/light of the more than twenty-five Q;aru
of axpor(;ncezof extraterritorial enforcement of exchange
‘control regulations under the first sentence of Article VIII,
S8ection 2(b) of the Fund Agreement, it is evident that the
present wording of that provision--despite the clarification
set forth in the 1949 Pund Interpretation--is open_to and has
engon&orod, among jurists and scholarc. serious differences
of opinion as to its proper 1ntcrprotation, scope and nppll-
cation. In addition, it is claat)that in order to ohanqa

. - v - i3
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.
consistlent application of a rule established by treaty pro~
vision, such provision must be specific and free from ambi-

‘ guity. Therefore, as a part of the far reaching revision of
the Pund Agreement it is suggested that the first sentence of
Article VIII, Section 2(b) be amended to read as follows:

"Contracts which affect the exchange resources
of any member and which are contrary to the
exchange control regulations of ‘that member
maintained or imposed consistently with this
Agreement shall be unénforceable in the
territories of any member."

Issuance by the Fund of an appropriate interpretation or
explanation of this suggested amendment to Article VIII,
Section 2(b) might facilitate its implementation.

The principles discussed in this essay are in some meas-
ure applicable beyond the limits of extraterritorial enforce-
ment of exchange control regulations. For example, it is now
clear that, as a general rule, treaty provisions by ﬁhich
well established rules of domestic law are to be modified or
6

displaced must be clear and specific. This is particularly

true where important international policy is at stake or

where enforcement of a treaty provision in a case between
private litigants could provide a wind-fall to one party to

the great detriment of the other, for the court charged with

» o

responsibility for adjudicating the dispute may be inclined

to deny full implementation to the treaty provision in order

to avoid a harsh result., And, it is clear that an import‘ﬁ?ﬂ
new body of law is being established regarding the .xtra;
. territorial enforcement of domestic laws.

. z ¢ p

191
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“satisfied that the proposed trahsgct;ion has been approved by

A ' ’ .
X

Finally, it should be noted that as a result of contem- .

porary law on exchange control no responsible lender or
borrgwer'riil enter ix;éo a loan agreement without being fully - b,

the appropriaté exchange control atthorities. Many contem-
porary' _1,,031'! docunents expressly state that all eonuni‘u and a ‘
authorizationc essential to ;.he validity of the loan agmd-m
1lnent:w have been obtained as required by controlling exchange
control regulations.(l) Thus, in the great mjorit& of

instances the rule set down by Article VIII, Section 2(b) ig

respected, R
-finig- ,.
A T, o
P "0‘ ’;;*5 ‘,
(1) See, G. R..Delaume, Legal As of International 3

Lending and Economic, ncing, r p. 301,




Epilogue
v )

Subsequent to the completion of the text of this essay
the issue has been raised whethel} the breakdown in the pegged
exchange rate system, which is at the heart of the Pund Agree-

»ment, will influence cnfo;cement of Article VIII, Section 2(b)
in the forums of Fund members, Although no raspon;e to this.
issue may be made with complete certainty therc; are some guide-
posts.

First, it 13/ a wvell established principle of international
law that a material breach of a treaty by one of the parties
entitles the other parties to invoke the breach as a ground
for terminating the treaty or suspending its operation, but
vhere a party fails to eéxercise the right to terminate the
treaty remains in full force and effect.(l) Second, whether
this rule appligs in the case of a multilateral tffoaty such as
the Fund Agreement which contains provisions for withdrawal

from the IMF is unclear.(2) In any event, none of the Fund

(1) Charlton v. Kelly, 229 U. 8. 447, 473, 33 S. Ct. 945, 954, °
C . WEEH. 1271 *285 (1913); In re Thomu, 23 Fed. Cas. g

927 {C.C. B n N.Y. 1874); The Blonde 119221 1 A. C. 313,

S ations, 952, pp. 915-—916, 1. Brmmlic.
FrInprIes of Public tntarnational Law, 1966, p. 497.

(2) See Brownlie, op. cit. supra, p. 497. Article XV of the
Fund Agreement 8 with withdrawal from membershi :.u :

. Warc v. , 3 u.8. (3Da II y I99 261 1L, ¥4, 388,
(179 L.I., Restat t Smond Pore n lhl tions "
Law gt the Uggtod States, .

the Fund. section 1 of that Article confers on |
right to withdraw wvoluntarily, but the Fund
silent on the question of terminating all ri
gations under the PFund mrumnt.

.....
‘‘‘‘‘‘‘‘
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menbers has, on account of the breakdown of the exchange rate
system, taken any steps to terminate its membership in the Fund
or its rights and obligations under the Fund Agreement. Rather,
efforts are underway to create a new international monetary
order and to amend the Fund Agreement.(3) Thus, the Fund-Agree-
ment including Article VIII, Section 2(b) remains in effect.

Nor to date have there been any judicial decisions which reflect
a change in attitude toward enforcement of Article VIII, Sec-
tion 2(b) on the part of the judicial or administrative author-
ities of Fund members.

On July 31, 1973 the BExecutive Directors of the Interna-
tional Monetary Fund unanimously appointed Dr. H. Johannes
Witteveen of the Nethsrlands as the new Managing Director of
the Fund. Dr. Witteveen will succeed Pierre Paul Schweitser
on September 1, 1973, (4) '

e

(3) N.Y. Times, Aug. 1, 1973, p. 51, cols. é-8, p. 53, cols.
1"5.

(‘) g.Yo Tm‘.' Aﬂg. 1' 1973' pl 51' 301‘0 6"3' p. 53, 001.-
-5,
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. | ' Article VIII, Section 2(b) —

Exchange contracts vhich involve the
currency of any member and which are con-
trary to the sxchange control regulations
. of that member maintained or imposed con-

- sistently with this Agreement shall be-

: unenforceable in the territories of any .
member. In addition, members may, by mutual
accord, cooperate in measures for the se
of making the exchange control regulations
of either member more effective, provided
that such measures and regulations are con-

sistent with this Agreement.

]

.

Article XIV, Sections 2 aqd 3
\

Section 2. Exchange rntricti&m

In the pogt-wu: transitional period mem-
bers may, notwithstanding ovisions of
any other articles of this nt, main-
tain and adapt to changin tances (and, )
in the case of members whose territories have
: \ been ocoupied by the snemy, introduce where
. necessary) restrioctions on pa ts and trans-

fexs for currént.internati transactions. A
Members shall, however, have continuous regard o

in their foreign exchange policies to the B
purposes of the Fund; and, as soon as conditions e
permit, they shall take all possible measures” o
to develop such comnercial and financial arrange-

\ mants with other membsrs as will facilitate
- . , international payments and the maintenance of
E exchange stability. 1In particular, members
: shall withdraw restrictions maintained or im-

o _ posed under this Bection am soon as they ate ’
v satisfied that they will be able, in the absence
- , of such restrictions, to settle their balance
o of ts in a manner which will not unduly

T ; their sctess to the resvurces of the ..~

»
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Article XIV, Sections 2 and.3 (sbi.) |

N Section 3. Notification to the fud . -

- Each member shall notify the Pund before. :
» it becomes aligible ) Article XX, Seotion- L
S 4(c) or (), to buy/currency from the Pund, "
£ ° whether it intends avail- itself of ¢he

ts in Section 2 of this- .

transitional arr
Article, or whether it is prepared to accept \
‘the obligations of Articls VIII, Bections 2, 3, a
and 4. A member availing itself of the trans- |
itional arrangehents shall notify the Fund as

soon thereafter as it is prepared to aocept the
above-mention ations.
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APPENDIX B

Unenforceability of Exchange

Contracts: PFund's Interpre-

tation of Article VIII,
Seation 2(b) .

. The following letter shall be sent to all members:

The Board of Executive Directors of the
International Monetary Fund has interprated,
under Article XVIII of the Articles of Agree-
ment, the first sentence of Article-VvIlI,
Section 2(b), which provision reads as follows:

Exchange contracts which involve
the currency of any member and which
are contrary to .the exchange control
« ragulations of that member maintained
or imposed consistently with this '
Agresment shall be unsnforceable in the
t\/tritoriu of any member. -
The meaning and- offodt of this “”
provilion are as tonowu\

] 1, Patties entering into -
éxchange contracts involving ;
the qurrency of any member of ~
| . the Fund and contrary to exchange '
: : - control regulations of that mem- /
, _ ber which are maintained or im- ) gt
E’ posed consistently with the Pund | .
i Agreement will not receive the ' ~

assistance of the judicial or
> administrative authorities of
-+ other members in cbtaining the :
performance of such oontracts. T
That is to say, the obligations R
i A
plement P
adninistrative authoritish of - -~ .. AN
mexber eoumitries, for By oo A0
decreaing p-:!omm £t M%ﬁ%‘

tracts o by weardipg &
Shtahele g
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to make the principle mentioned
above effectively part of their
national law. This applied to
. all members, whether or not they

have availed themselves of the
transitional arrangements of
Article X1V, Section 2.

r An obvious result of the foregoing
L undertaking is that if a party to an ex-
change contract of the kind referred to
in Article VIII, Section 2(b) seeks to
; enforce such a contract, the tribunal of
the member country before which the pro-
Q‘ ceedings are brought will not, on the
ground that they are contrary to the
pubiic policy (ordre li¢) of the forum,
. refuse recognition of the exchange con-
trol regulations of the other member which
are maintained or imposed consistently -
ith the Pund Agreement. It also follows
that such contracts will be treated as
unenforceable notwithstanding that under
the private international law of the
forum, the law under which the foreign
exchange control regulations are nmaintained
or imposed is not the law which governs
the exchange contract or its performance.

The Fund will be pleased to lend its
assistance in connection with any problem
which may arise in relation to the fore- x
going interpretation or any other aspect ; o
of Article VIII, Section 2(b). In addi-
tion, the Fund is prepared to advise whether L
pafticgla: change controi rogulnti:nn :;e )
maintained or sed consistently with the, - P
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U. 8. 906, 84 S. Ct. 657, 11'L. EA. 24 805 124-125,
(1964) 127, 131,
173

Banque de France v. Supreme Court of State of 136
"New York, 287 N. Y. Iﬁg_‘m N. E. 65 (1942)
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