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Extraterritorial Enforcement 
Of Exchan~ Control Regulations 
Onder the I~ernational Monetary 

pund Agreement 

Abstract 

This .8,~ay contains a syatematic statement of the legal 
l , 

doc~ines ~anatinq fram the first sentence of Article VIII, 
,1 

Stlction 2 (b,b of the Fund Aoqreement. The sentence renders con-

~racts whi6h violate Pund member's exchange control regula-
1 

tians co~istent vith the Fund Aqreement unenforceable in other 
1 

Pund m~ers' forums. The essay begins vith a aurvey of the 

eçonanLg and historica~ backqr~und for the Fund Agreement 'and 
l ' 

the 'e,isns for interpretinq that sentence. / There follovs an 

ind4!pth a~lysis of the key phrases of that sentence: a dis­

cl..ion of the scope of that sentence 1 and a stat.ent of th. 
/ 

/Jpact of th.t sentence upon public policy, private interna-, , 
, ~ ..... -

tional llfw ~nd the "act of state" doctrine. 
" ; 

All ilRportant relevant court decislons and achofarly 

writinqs available in Bnqlish·aré analyzed, as are ~rtain 

pe~tinent decisj,ons and works in other lanquaqes. The •• aay 

oonolud •• vi th a _suaaary of 'the .. in principl •• of 

8ignific.nt conolusions reachec1. ______ ,~ 
-------~ 
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/ Mise en Viqueur Extra-Territoriale 
( deI R!qlements de Contrôle d',change 

d'Apres l'Accord du Fonds Monetaire 
tnternational 

Cette 4issertation contient un exposé systématique de • . 
doctrine. légales qui émanent de la première phrase de 

1 ~J Article VIII, Sectl15!ï 2 Cb) de l'Accord du Ponds. La phra.e 

déclare que lei contrats qui violent les rèqlementa de con­

trôle d'éChange des membres du Ponds - d'après les termes de 

l'accord du Ponds - ne peuvent pas être mia en vigueur dan. 

le. forums des autres membres du Fond.. La di •• ertation 

débute par un aperçu de. bas.. économique. et hi. torique. de 

l'Accord du Fond. et le. manière. d'interpréter cet~e phra.e. 

e.ll •• t .uivi d'une analy •• en profondeur d •• parti •• princi­

pal •• d. cette phra.e, une discu.sion d. la portée de cette 

phra •• , et un exposé de l'effet de cette pHrase .ur l'intérêt 

public, la loi international. privée, .t la doctrine de 

Toute. 1.. importantes décision. judiciaire. applicabl •• 
.. .: ;. 

.t le. document. erudit. di.ponibl •• en an91ai8 .ont analy ••• , 

ain.i que certaine. décisions pertinent.. et d.. ouvr.~. .n 

d'autr •• lan9Ue.. La dis.ertation •• termine par un r~uaé 

d.. principe. judiciair.. • ••• nti.l. et 1.. conclu.ion • 

• ignificati ••• atteint ••• 
i 
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"Au~orship of any sort is a fantastic 
indulgence of the ego. It is vell, 
no doubt, to reflect on how muoh one 
oves to other8~.* 

so, ~o, am 1 INch indebted to others for their contri­

bution., large and sma11, to the undertaking and campletian of 

dUs essaye My w~f., Gail Williams, gave much as.ista~ vith 

the researoh on the economic background of, and the early vork 

on the Pund Avre_nt. AIso, she typed much of the basic draft 

and contributed a namber of thouqhtful commenta on the struc­

ture of th!s essaye 1 am likewise indebted to Professor 

Maxwell coNln of the Faculty of Law, McGill University and to 

Dr. B. R. Bahla Director of The Institute of Comparative Law 

at McGill for their helpful suggestions and .coIIIDente. 1 wiah 

a1so ta ~e.8 my gratitude ta Miss Carol Caracciolo who has 

patient1y typed the final draft of th!s essaye 
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wri tinq. ~~rOfe.~r p.. NulsbalIII and of B. '!J. Meyer are 8180 • 

important. \ 1 
Of oentrll1, 1mport.n~ on 1I0st ie.u •• discu •• ad are the 

\ 1 

cases deoided by varioui courte in Bnqland, North Amerioa an4 

eleewhere. It should be noted that in the enauing disoussion 

European c .... are dealt with, where available, as fully as 
,. 

those fram dommon lav juriadictions becau.e Article VIII, 

Iktotion 2 (b) requires that the approach to the extraterritorial 

en forcement of exchange control requlations be ooneistent in all 

courts and other fo~. of Fund members. Thua, precedents from 

the courte df one member should be hiqhly per.uasi~e, althouqh 

not nece.sar1ly controlling, in the fo~ of anoth.r. 

Many of the viewa apre.ead and the conclusions reachad in 

th!s •• say ar~ nav and are my sole r •• pon,eibility. 80 far a. 

ie known, no detaile4 ~nalysi. of the inclueivenes. of thi • 

•• say on this subject hae bafora been undertaken. The s.ction 

on the -act of atate" d~in. and Article VIII, Section 2(b) of 
, 

the Pun4 Agreement ha. no li~ificant antecedent. in Icholarly 

wti.ting. -, ~ \ 

IIawOl'th, .. Jer •• y 
AU9U.t 27, 1973 
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.uan a work i8 cited for the firlt tille in any Pari of ' 

th!. eaaay, the full citation i. eet forth at that tiM .. u 

thoQ9h the full citation of the work has ben Mt forth iD an 

eul!er Par~ of thi, easay. 'l'hi. JIlethod hu beU- "followed in .. 
aIl Parta ~ept in Part IV. Thara the full c:itationa of 

,.arka have not been repeated, neeessully, if the full cita­

tions of those warka has been set forth in Part III. 

Also, an effort has been maeSe to provi4e a coapreb.e.ive 

aet of citations on every important point mada in thi. • ••• y, 

other than on qeneral or weIl eatablished points of lev. 

1 .' 1 

" 

, ' 

~
, .• , -:-r, ," , ~ ~. 

" .. 
" , 

, , .. 
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PART l 

IN'l'RODUC'1'IOR 

"Any plan for international mon.tary 
cooperation will have ta solve the 
difficurt problem of relaxinq the 
~eltrlctions of fore~n exchange con­
trol •.. This will bel a cOlltplicated 
~a8k ••• because exchanqe control ia 

\ 8uch a powerful political instrument 
\that the nations now practieinq it 
\fill fine! it hard to dispense with ft. "* 

\ 
\ 

\ 

The rulel 'fOverninq en orcement of foreign «f*~ange 0011-

trol requlations ,S applied in the courts of s~t •• member. of 

the International ~~etary l'und i8 one of 4~t intere.t-

1ng and important alpec;tl of contemporary 'IOne ary ln. (1) 
\ 

At the haut of the.. ru~s i8 the fLot •• n"""oe of Article 
\ 

VIII, Section 2 (b) of 'th. ~ticles 'of Afree"-nt of the Inter-
, ----' -----national Monet.uy- J'ûÎlèl.'(2) That .entence, wbich e.t. forth 
.' 

oae ot the "geu.ral obligations" of l'und I1811bere, de 01 ares 

*0. N. ftalm, International Mon.tary Coomation, 1945, 
pp. 134-135. 

" (1) !Ile International MOn.tUf PuIld aay ea.etiMl beJ!leh-
aftar be raferx.4 .tQ ,.... -the "PuIl"-. rft ... ryc!ay _ ... 
tbjt.l!wl4 18 ofteil referre4~ to a. the IJIP. ' '-.... ",,' ' 

J, " 

b eubject iaatter te be disouae" in th1s .... y -,1. .. . " . 
part of the Vrowillg body of 1_ ,~raiaa In~ .. ti~· J>i.';."·~t' 
eccoo.le relat.LOftI. Cf. B4itor's l'Ote (1'711' 1', ,_ ":-:' . 
A.lI.I .1.. 112. J, -J' 

~ ._-----
!ta. œ1,iDal 'iArtic1u- of ltrê_t Of .. ,',IJU:B .... 

1 • /~') 
~(2) 

" 

'" 

';' -~',~ , . , , 
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unenforceable, in the territories of any mémber, "contracta 
1 

wbich involve the currency· of a mambèr and are contrary to 

that .mber'. exchange oontrol requlationa. The sentence 

provides: ~ 

., .... 

"Exchange contracta which involve the 
c,urrency of any member an4 which are 

"" Co'htrary to the exchange con uol ra9u-
latlonl of that membar maintaineel or im­
po.ad consi.tently vith this Agreement 
.hall be unen!orceable in the terri­
tories of any member." (3) 

'1"he intarpretation of this sentence, its application ln the 

courU of u.mber courttriea and i ta impact Oh' and signifieaftOB 
If' .. 

for private and public international law coçriae the subject 

" utter of this essay. 

The first sentence of' Article VIII, Section 2(b) - the 

le9al formulation of ,an eConanic policy - ia a part of the 
1-

international monetary arrangements embodied in the Fond 

Agreement. A brief statement of the eeonomic history pre­

oedinq the draftinq of the' l'und Aqreement and an outline of 

(2) 

(3) 

Continued. 
Mon.tary Pund May be found in: 
60 Stat. 1401, 3 Bevan. 1351. 
are hereinafter referre4 to •• 

2 UN'J.'S 39, tJ8'l'IAS 1.5.'01, 
The Articles of Afn_nt 
the -Pond Agt .... nt·. 

: ~~:~T~",. 
.~ 

J ~ .! 

- " 
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the main features of the Pund will be belpful to .a full undet;-' 

standing of the eHect of that sentence on contempor,ary mone-

tary law. A aummary of that hiatory and thalle feat1ilre. fol-

lows. 

The Pact. and Polioies 
BabineS the.Pund Aqree­
ment, I~ Srief 

. , ' 

After much preliminary work commenoinq in 1941 ànd contin-

uinq through 1943, primarily by Lord John Maynard Reynes of the 

united Kinqdom and Harry Dexter White of the United States and 

their collaboration on a Joint Statemént of principles pub-
, 

lished in April 1944, de1eqate. of fort y-four United and Aaso-
. 

ciated Nation. met at Bretton Wooda, New Hampshire tram July 1 

through July 22, 1944 and there drew up and siqned the Articles , 
, 

of Agreement of the International Monètary Fund and the Arti-
../ 

cles of Agreement of the International Bank for Reoonst~on 
// 

and Development. (1) .~-

(l) 

l, ~ hi.tory of the pre-conference neqotiatlana i. ..t 
fo th in datail by J. lei th Bor,. fie Id in Th. loter-
ft tion.l MOne Pan 1945-1'65, 3 vola. Il'J; vol. f, 

.. ,',' ':., 
1 

" , 1 

."" 
! "~" l, 
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The Pund Agreement was desiqned to'ameliorate certain as-

pects of the economic chaos which characterized the interna­

tional economy during the Great Depression and up to the open­

ing of the Second World War. These characteristics - the out­

growth of ec;onom.1c nationalism and monetary warfare - in cl uded 

competitive éurrency devaluations, excessive trade barriera, 

qneconomic barter deals, bilateral trade arrangements, multiple 

currency practices and restrictive exchange control regula-

tions. (2) 

The Pund was conceived in the early 1940's, a product of 

United States. and British designs for the postwar world. The 

Keynes Plan for an "International Clearing Union" sought a 
• 

means to amortize Brltain's large foreiqn debt, to finance its 

chronic deficit on current account and to maintain full employ-

(1) Continued. 
pp. 3-118. Hereinafter this work is referred to as the 
"IMl" 1945-1965". 

A discussion of the International Bank for Reconstruction 
and Development is beyond the scope of this essay • 

• \! (2) H. Morgenthau, Jr., Secretary of the Treasury of the ' 

,~ ,( 

,k'~ ~. '!J -~-

Uni ted States, President of the Bretton Woods Conference" 
Closlng Addresa to Conference, July 22, 1944. H. G. 
Johnson, The World Econijl at the Cro.araads, 1965, 
Chapter 3, IInternatlonâMonetary 9.~anlzation", pp. 20-
35. See a1so, R. N. Gardner, Sterling Dollar Diplamaçy, 
expanded ed. 1969, pp. 75-80, A. Hu&aon, ~1€aPh~r , 
Bretton WOods (1969) 23 J.Int.Aff. 266-26~ J. R. Ill1i ... , 
Pôatvar Mônetm Plana, 3rd ad. 1947, pp. 191-2151 L. B. 
Yiager, IntêmTlonal Monetep- Relations, 1966, Part II, 
·Biatory and polley', Cha. 1 -19, pp. 251-358, Hearin,a 
belora the Senate C<*IIittee on Bank1n,g and Currençy .on 
B. R. 3314, and B.ulD,,_ bêlora Bi. Denia. ~ëiiiltt.ee on Rk! an~ CurrenCX on li. 1. '~l!, "th Conq. I.E Iê ••. 

4 
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ment without domestie austerity.(3) The White Plan on the 

other band, bad as its main objectives: to prevent the dis­

ruption of the foréiqn exehange market and the co11apse of 

monetary and credit systems; and to assure restoration of 

foreiqn trade. (4) The International Monetary Fund represents 

a compromisé between the two Plans, but its 1e9&1 structure Is 

based in large measure upon the Ameriean b1ueprint. (5) . 

The Main Features of 
the International 
Monetary Pund 

, Th~nd Agreement sought, in a positive way, to dea1 

vith the nationa1istie po1ieies which eripp1ed international 

ooJlllD8rce in the 1930' s; and to oarry out the aima of the 

United States and British po11cy by promoti~9 a unified Inter-
~ • ..,,~ .. /1 ....... 

national rnonetary system throuqh multinational cooper-';tlôn-- --, 

within a permanent institution, the International Monetary 

l'und. (1) The l'und Agreement made exchange rates, whieh had 

(3) See, Keynes' Plans, Pourth draft, February 11, 1942 and 
draft of April, 1943, IMF 1945-1965, ~~. cit. supra, 
vol. III, pp. 3-367 Chancellor of the~xehequer, 386 

(4) 

(5) 

(1) 

H. C. Deb., l'eb. 2, 1943, Gardner, on.cit. supra, pp. 77-
80. ::L -

See White Plan, IMP 1945-1965, ~. cit. supra, vol. III, 
pp. 37-967 Gardner, 22. cIt. supra~p. 75-76; Hudson, 
22' ~. supra, 23 J.Int.lll. et p. 276. 

A. lfusabaum, Money in the Law National and International, 
%eV. ed. 1950, p. 526. See also, il111 ... , ~.~. 
supra, p. 3. 

See, Pund Agre_nt, Article 1 ·Purpoa..... et.,... A. 
Mann, The Legal A.pact of Mon!l, 3rd 84. 1971, p. 52 •• 
Bereinafter thl. Wôii will bë citee! aa -Mann 3rc! ae!. - • 
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been considered a matter within the exclusive juriadiction of 

sovereiqn nations, a matter of inte~ationa1 concern.(2) In-

deed, establishment of fixed excha~ge rates or par values dong 9~"'-' 

currencies is at the center of the international monetary sys-

tem created by the Pund Agreement. (3) 

(2) 

(3) See, Fund Agreement, Article IV, "Par Values of Currencies". 

From time to time the fixed or pegged exchange rates e8-
tablished under the Fund Agreement have been realigned. 
Recently there has been a dramatic shift in the alignment. 
On August 15, 1971 the United States dollar was set 
"afloat". N.Y. Times, Aug. 16, 1971, pp. l, 14. This 
rift in the fabric of the par value system was apparently 
mended wi th the "Smi thsonian Accord" among the Group of 
Ten countries, concluded on December 18, 1971 and approved 
the next day by the Executive Directors of the Fund, N.Y. 
Ttmes, Dec. 20, 1971, p. 1, col. 8, p. 56, cols. 2-6. But 
on June 23, 1972 a new rift appeared: the-~ritish Govern­
ment set the pound sterling "afloat". N.Y. Times, June 
24, 1972, p. l, cols. 7,8, p. 43, cols. l-8.~In liqht of 
the weakness in vorld monetary arrangements !manifest in 
the breakdown of the fixed exchanqe rate system and the 
growinq unacceptability of the United States dollar as a 
reserve currency, a consensus amonq vorld bankera and, 
etateamen has emerqed favoring reform and modification of 
the world monetary system established by the Pund Agree­
ment. Work on reform beqan in Novamber, 1972 (see, N.Y. 
Timea, Mar. 16, 1972, p. 69, col. l, p. 79, co18. 1,2, 
Lon -TarDI International Moneta Beforml A Pro saI for 

roft In ma ona U8 roce •• , , y 
e ane on nt.ma ona e ary 0 Cf of the Aaterioan 

~i.ty of International Law, If!!. Ti ... , Ju-ly·18-,~1972,---~------1 
p. 1, col. l, p. 43, col. 1, N.Y. Timea, Nov. 28, 1972, 
p. 63, col •• 2, J, p. 66, col. 4, N.Y. Timea, Nov. 29, 
1972, p. 59, oola. 1, 2, p. 69, oola. 3, 4, Refora of the 
International Moneta~ ~.t_, A Report of thi BxeeuB-v.-~­
DIrecton €ô the lôâra ôf GôVernora, Auguat, 1912) .but 

, 
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The Fund was set up along the line8 of a private stock 

CO~4} In qeneral, 80y country may become a member of 

the-~~d :pon acceptance of the Fund Agreement after having 

taken aIl atepa necessary to enable it to carry out aIl of 

ita obligations under that Agreement. (5) As of June 15, 1973, 

there we.re 125 Fund members. (6) Members are assigned quotas 

p~able to the Fund and the number of votes of each member is 

determined by the aize of its quota. (7) The quotas are un­

equa1, indivisible and untranaferable and may be adjusted 

(3) Continued. 
before reform was seriously uhderway striking additional 
unilateral changes were made. On February 12, 19,73 the 
United States again devalued the dollar. N.Y. Times, 
Feb. 13, 1973, p. l, col. 8, p. 56, col. 1. And on March 
12, 1973, six of the nine Common Market Countries jointly 
floated their currencies, whi1e the other three continued 
an independent float against the dollar. N.Y. Times, 
March 12, 1973, p. 1, col. l, p. 48, col. 6. 

(4) Nussbaum,~. cit. supra, p. 529. 

(5) Pund Agreement, Article II, "Membership", Article XX, 
Section 2, "Signature". When the Fund Agreement took 
effect on December 27, 1945, there vera 22 membera 
(Aufrioht, ~. cit. supra, p. 20) and 30 members by 
December 31, 19~ By December 31, 1946 thera were 40 
mellbers (~) al though the Fund did not COIlID8nce excbange 
operations until March l, 1947 (Pund AqreeMJlt, Article 
XIV, Section 4, IMP 1945-1965, ~. cit. supra, vol. l, 

(6) 

(7) 

pp. 160, 187-192). In 1951 alter live ye.ra in operation 
there vere 51 membera and in 1965 alter t.went:y yeara in 
exiatence th.re vere 103 membera (lM! 1945-1965, ~. cit • 
• upra, vol. II, p. 248). ---

PUftd Agreement, 1 p , -Quota.- 1 
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periodically. (8) 

the Unit~d States with an initial quota of $2.750 billion 

had, under the voting provisions, 37.9' of the votinq power of 

the Pund when the Fund Agreement entered into force on Decem-

ber 27, 1945.(9) With the increase in the number of ~mber8, 

of total aubscriptions and, therefore, of the total number of 
.. 

votes, the percentaqe of the vote held by the United States -

~éspite the increase in its subscription - had, as of May 31, 

(7) Continued. 
XII, Section 5, "Votinq". In addition, under Article XII, 
Section 5(b) the voting power of a member may be increased 
or diminished in proportion to the net use of the currency 
of that member whenever voting is required on "waiver of 
conditions" on the use of the Fund's re.ources (Article V, 
Section 4) or on "ineligibility to use the Fund's re­
sources" (Article V, Section 5). 

(8) Nussbaum,~. cit. supra, p. 529~ Fund Aqreement, Article 
III, Section 2-;--W-Adjustment of quotas'ft. Each Fund member 
has subscribed to pay ~o the Fqnd an «mount equal to it. 
quota of which 25' is to he paid in gold or 10' of the 
member's net official qold holdings plus United States 
dollars, and 75' in the member's own currency. Pund 
Agreement, Article III, Section 3. 

(9) Pund Agreement, Schedule A, Quotas: Article XII, Section 
5(a), "Votinq~: Article XX, Section l, International 
Monetary Fund, First Annua1 Meeting of the Board of 
Governors (1946-1947) 1 Aufrlcht,~. clt. supra, pp. 9, 
20 and Appendices 1 and II, pp. 79~21--rMF 1945-1965, 
~. ~. supra, vol. l, pp. 113-118. 

In 1959 the quota of the United states vas increased fram 
$2.750 billion to $4.125 billion. Board of Governors 
Resolutions Nos. 14-1 to 14-4 (1959). In 1965 it va. 
inereased fram $4.125 to $5.160 billion. Board of 
Go~~rnors Resolution No. 20-6 adopted March 31, 1965. 
And in 1970 the Uni~ed Sta~s quota was inereasad fram 
$5.160 to $6.700 billion, its present level. Board of 
Governor8 Resolution No. 25-3 a. amended by Re •• Ho. 21-1 
effective Dec. 8, 1970. 

. 
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1972, decreased to 22.10'.(10) The United Xinq4om, the second 

largest subscriber with an initial subscription of $1.300 • 

billion has had, over the years, somewhat les. than one half of 

United States voting power. (11) As of May 31, 1972 the United 

JCingdom had 9.28' of the total vote. (12) 

The wefqhted votinq reqime of the Fund is combined with a 

"majority rule" principle set forth in Article XII, Section 
.. 

S'(d): "Except as otherwise specifically provided, all deci-

sions of the !'und shall be made by a majority of the votes 

cast". But an 85' majority of the "total voting pow_r" is re­

quired for any change in quotas proposed as a result of a 

qeneral review and a four-fifths majority of the total voting 

power ia required for any other change in quotas. (13) Also, a 

unanimous vote is required for the amendment of certain pro-
-

visions of the Fund Agreement. (14) Uniform "proportionate 

changes" in the par values, or fixed exchanqe rates, of 

currencies may only he decided by an 85' "majority of the 

(10) See lM!' Annual Report 1972, p. 94 (Appendix IV) 7 XXV 
International Financial Statistica, No. 7, July 1972, 
p. 8. 

(11) Sea oitation. footnote 9 this section, supra, p. 8. In 
1959 Britain'I quota vas increalad fram $1.300 billion 
ta $1.950 billion, in 1965 to $2.440 billion and in 1970 
ta ,$2.800 billion. 

(12) Se. IMP Annuel Report. 1972, p. 94 (Appendix IV), XXV 
International Pinancial Statiatio8, No. 7, July 1972, 
p. 8. 

(13) rund Agr .... nt, ArtiCle III, Beotion ~" ·Adju.~nt of 
quota.", .... ncSed, effective J\lly 28, 1969. 

(14) S .. 8I'lUlld'ation in f\m4 ,Avr __ t, Article XVII :(b). 

~-.. 
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total votinq power". (15) This last provision gives the United 

States, the on1y member with more than 15' of the voting power, 

a veto over uniform changes in par values, such as those agreed 

upon on December 18, 1971",(16) Despite these rules on votinq, 

in practice many decisions of the Executive Board are made with­

out any forma1 roll-call vote - usually on the>basis of a con-

sensus of the members.(17) 

The Fund with its headquarters in Washinqton, D.C. acts 

through its Board of Governors, Executive Directors and the 

(15) Pund Agreement, Article IV, Section 7, "Uniform changea 
in par values", as amended, effective July 28, 1969. 
Also, Article III, Section 2, "Adjustment of quotas" aa 
amended effective July 28, 1969 states in part: " ••• An 
eighty-five percent majority of the total votj.ng power 
shall be required for Any change in quotas proposed as 
the result of a general review and a four-fifths majority 
of the total voting power shall be required for any other 
change in quotas •••• " 

(16) See citations in footnote 10 supra, p. 9. Under Article 
IV, Section 5(b), "Changes in par value", the Pund May 
not make a decision without the consent of the member 
affected. 

(171 

Other provisions that require more than a mere majority 
vote are: Article V, Section 8 (e) - a change in charge. 
require. 75' of the vote, Article XIl:" Section 3 (b) - an 
inore •• e in th., number of 41rector. requir.. 80. ol the 
vote, Article XII, Section 8 .eoon4 •• ntenoe - publica­
tion of report. OD • I18111ber·. economy requir.. 66 2/3' 
of the votel Article XV, Section 2(b) - COJIlPul.ory vith­
drawal requia. a aajorlty of 'the Board repre •• ntinv a 
.. jol"ity of th. '«»t.üt power. Bee al.o, Article XII, 
Section 2(c), CdJ, Article XVI, Section 1 (a), (c), (4), 
Article XVII Ca), (12), and ~oh.4ul.. c:. 
Aufr1cht, 5'2- cita aupra, P.\.3, _ a11O, Rul. C-IO ,01 
the Rul •• an4 liiuJ,atlona of the hft4 aD4 sectt_ 11 of­
the 8y-Law •• ~l~Df the Managtnv Dinctor or Cha1 .. ~ 
to -•• certain the .... of the" Met!.n9 11'1 11 ... of • - .'l:

e < 

foraail Vota·.' ',; 
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Manaqinq Directoz and staff. (18) The Board of Governor. 1. 

comprised of one qovernor and one alternate fram each member 

country and, in the ory , aIl powers of the Fund are veated in 

the Board. (19) However, certain powers have been de1eqated 

to the Executive Directors and in practice the Executive 

Directors. ~ith certain exceptions, exercise the Fund's pow-

ers. (20) As of June 16,1972, there were twenty Executive 

Directors, of which five have been appointed by the five mem­

bers with the 1arqest quotas and the others are appointed or 

elected according to a formula set forth in the Fund Agree-

ment. (21) The Executive Board comprises the Executive Direc-

tors and the Chairman (Manaqinq Director). The Execut~ve 
l,; 

Board ia responsible for the conduct of the day-to-day business 

of the Fund.(22) The Manaqing Director is the chief of the 

(18) Pund Agreement, Article XIII, Section l, "Location of 
offices", Article XII, Section l, "Structure of the 
Pund" . See a1so Article IX on the status, immuni titis 
and privileges of the Pund. 

(19) Pund Agreement, Article X!I, Section 2, "Board of 
Governors" • 

(20) 

(21) 

(22) 

Pund Agreement, Article XII, Section 2(b) and Section 3, 
"Executive Ditectors". The exceptions are thoee func­
tian. specifically conferrad on the Board of Govemor • 

. ane! not e!elegatad by the rund cJAqreement. Article XII, 
Section 2. l, 

Pund Ag-ree_nt. Article XU, sectio;'3(b), ,.. o}... U. 
1972 the five ID8IDbera vith the larqest quota. vere. -, lb. -
Unl~.c! Stat •• , Great Britain, "'~~ny,. ,Prance and J.pu. . , . 

, .). 

Aule B-2 of the Rule. and Replation. of the Pund J l'Und, 
Agre8Ml1t, Article XII, Section 4 ( ~. Aufriclh t, !?I.. lb.. 
supra, p. 30. 

Il L , 
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operàtiD9 staff of the Pund, and, subject to the direction of 

tlte Bxecuti va Directorl, conduct.s the "ordinary business If of 

the Pund. (23) The present Manaqing Director is Pierr>e-paul 

·Schweitzer. Kr. Schweitzer will he raplacecI as ManagLng 

'Diregtor in t.h. near future. 

1 " 

(23) 

(24' 

(25) 

Tbe main lunctions of the Pun4 are 2 

To d.JIlPl~t the system of reuonably 
stable exch~ge rat •• (24) , 

'l'O male. aval1able ta and to, faci~tate 
th. purch... by membera in tin. of ~: 
temporary balance of paymenta J diffi- ' 
cult! •• , for.ign currencia. haleS by th. 
~d up te an amount aquivalent· to ,1> 

tWice that. member t • quota (25) t --/ 

PUnd,A9'n_nt, ~ticl. XII, Section 4, "Manaling Dirac­
tOf and staff·. 

" 

Puae! A9re~t, Article IV i Seotion 4, ·Obligation. r.-
9ar4inv e.change .tability·., Se. al.o'z Pawc.tt, .. ~. 
~ •• upra, 40 B.Y.IJ.. at pp. 35, 36, Mann, 3r4 eG. 
~. ait •• upra, p. '530, Mu •• baum, ftft. cit. supra, pp. 
nrM. ~ - , 
P\1ne! Iql'MMft t, ArtiQl.. V, "!ran •• cUon. ,,1 th the fun4". 
PawOltt, ~. cit •• up~., 40 a.Y.I.L. at pp. 35, 3é-49~ 
J. 8014, '1'Ke l'ii&matlonal MoDeta?- l'Und and %ntem.~ 
~9Aal lé, 2,2-, g!!. luprâ, ,P4t. 2 -26'. 

liaoe th. l'.' ..a.n.tMnt to Article- V, Section 3, 
-.con41tioDl 90ftmint ua. 0'( the rubd"a re.ouro •• - , 

... _t.tat of 1." auu.atJ.oallYQ,4ra" .' -. 
, on.-~OU11:h of tu quota, tb.~ 1. an r 

-, 

.tG 901et Uanohe, r~ the P&m4 .. ' 

" y 
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Ta provi~ a forum for international 
lK)Detary' ~ooperation, to pro.ote re­
a.arch and disseminate inforllatlOh 
and to provide technical ... iatence 
and training(26) 7 and 

To assist in the est4lblisluDent of a 
lUll tilateral system of paymentll and 
the elimination of foreign exchange 
restrictions on current transactions 
which hamper the growth of world 
trade(27) • 

'!'he ultilllate aim of the P1md Aqreement is to albainate 

exchange control requlations on curent transaction.. But the 

Aqreement al80 recoqnizes econanic reality and pe,raits the 

maintenance or imposition of controlss' (1) on current tratlJ­

actions durinq a transitional period.(28): (2) when a Fund .. -

berts currency becomea scarce (29): (3) at~'all tilDes on} capi-

tal movemen ts ( 30); and (4) when directed toward non-member 

countries (31). The PWld Agreement, throuCJh Article VIII, 

Section 2 Cb), at~ts to l1Il:ify the treatment theae controle 

recei ve in the courts and administrative authorities of __ 

ber countries. This eS88y foc~es on this attempt. 

(26) Pund Agreement, Article 1 ·Purpose. -, par. (1), Alifrlcbt, 
~. E!! .• upra, pp. 72-17. ----

. . (27) J'und Aqreement, Article 1 (Iv), Pavoett, 2,2- .e!! .• apra, 
408.Y.I.L. at pp. 35" 36-49. 

(28) 

(29) 

(30) 

(311 

l'und AClre ... nt, Article XIV, Section 2, -BXchange re-
.tr1ctlon.- • 

l'Und A9r_nt, Arti<:le VII, Section, 3 ('» .; -
" -

l'une! Aqr.-nt, Artiole VI, Sectiçm 3, ·Controla of 
cap1 tal tratUlfera - .,' -

f ~ 

Pane! Algn._nt, ~1cl. XI, s.ot1ae a, • .. atn,ct1œe ,Olt 
tr ••• ctlO1UJ wi ~ non .11.&'1' GOOIltnA.-. ,,', ... , . ' .. , , 
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C?~ 
'!'he Potential Impact of 
Article VIII, Section 2 (b) 

The international monetary system brought forth at Bretton 

Woods enabled international trade, as fed and enhanced by the 
. 

dynuic growth of the free world economy, to increase fram an 

annual rate of approximatel.y $55 billion in 1950 to an annual . . 
rate of "appr0ximate1y $372 billion in 1972.(1) This growth in 

qade has occurred despi te the continuance of exchanqe requla­

tions affectinq curren t transactions. 
~- 'rom the inception of the Fund, Many members bave main ... 

tained or imposed var ioua forms of exchanqe control regula­

tions. (2) And, there ia evidence that sinee August 15, 1971 

new requlations have been imposed. (3) Under the first sentence , 

of Articl.e VIII, Section 2(b) these requlations must be given 

(l) 

(2]' See, IMF, Twent -Third Annual Re rt on Exchan é Restric­
tions, 1972. In qenera , exc ange contro re at OD. 
nclude: (a) those rulell which require the ob.ervance of 

certain procedures before tranllnational~ymants .. y he 
~ J Cb) those rules whieh restrict pa te on oertain 
transactions: and (c) thQse rules which, re ire that. all 

(3) 

or some specified part of forei9ll exchange he surreadere4 
to a CJovernmen tal authori ty in retum for local currenoy 
at specified ratel. Such ~lation. _y relate both to 
current international paymat:lts and to capital tranafera. 

The candi tions under which a \ melDber may maint.ain or u.­
pose requlations depends .. in P~ upon whether that -"~ 
il an Article XIV -Transi 1:iona period· meJlber Or _ 
ArtiCle VIII member. The 41st ction and iu .J.gaiflcaJlC1t ' 
for present purpo ••• is diseus. ct infra, P.r~ II, taft4er ~'".' 
the heading, wT'he BcoDOJlic Back4#Ound and Poli cl.. of- the 
PunéJ Agreement", pp. 20-21. ' '-

::e 3!~1~~~~t JOUmal'1:Q1Y 6, 1972
, p. ,l, :CJq~:.~:: 
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effect in the courts and administrative authori ties of mamber 

countries. The imposition of new requlations and the judicia1 

interpretations of those requlations will undoubtedly have a 

vide impact on international commercial transactions. Suah 

impact has occurred in the pasto For example: following the 

change of~regime in Cuba in 1959 a large number of casel in-
, r--..... 

volving insurance policies of Cuhan r,fugè-n, arose in the 

bnited States. These cases r~;;~dl~~~ a small portion 

of the total maturity value of similar policies in existence. 

That total value is said to range from $100 million to $250 

million. (4) 

~ 
Aqain, the tirst sentence of Article VIII, Section 2(b) 

been the subject of more cases throughout the world and 

~ 

~as 

~as qenerated more interest amonq lawyers and legal scholara 

than any other provision of the Pund Agreement. (5) This in-

terest la the result not only of practical necessity but alao 

of: the change this provision has brought about in private 

international law regarding en forcement of foreign exchanqe 

control regulationa 7 and the sharp differences of opinion 

which have arisen over the proper interpretation of the tarai 

(4) J. Go Id , The Cuban In.uranca Cases a the Artlc. of 
the !'und, 1966, IMF Pamp let Ser ea, No. , p.. ''',' 
R.R. Paradiae, CUban Reluiee Insureds &Ilcl the Articl •• o.f , 
Am __ nt of the lit.rn.tlonai MonetaiY Pûïid Cl11!) 11 .. 
~ra: L.I. 2§ at pp. 37-31. varlous or-ti ••• -CUban : 
inlur~ce caaes" are dlscuased under approprlata tapie 
headin91 throughout the text of thi ••••• y. 

(5) ~~ld~,~~~~~~~~~~~~~~~Wb~ 
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of that provision. (6) 

The lega1 issue central to the cases discussed herein 

arises, in general, as f01lows: Plaintiff seeks to recover 

in the courts of member-country X on a contract whidh involves 
1 

or affects the purrency and violates the exchange control reg-
/. 

ulations of meniber-country Y. The courts of country X must 
~ 

then decide whether they will apply Article VIII, Section 2(b) 

and reject the plaintiff's claim or whether they will find a 

way to avoid the application of that provision, and qive 

plaintiff the fruits of his contract. Thus these cases raiee 

a basic phi losophical issue of whether the courts will decree 

justice between the parties in a qiven case, or whether they 

will deny justice and implement the broad policy of inter­

national monetary cooperation declared by the Fund Agreement. 

Such decisions have broad impact not only on the rule of 

international law as interpreted in the courts of member 

states but also on the conduct of international trade and 

relations. 

Further examination of Article VIII, Section 2 (b) la 

also called for in liqht of the twenty-fi ve years of practlcal 

experience with it, of the current international eoonondc and 

monetary upheavals and of the agreement to reform the inter­

national monetary system 8S embodied in the present 'und 

Agreement. To this end, thia ••• ay prooeeds vith Part II on 

(6) The changea and Iharp dif~erencee of opinion will be 
evicJent .e the re.der continuee. 

! 
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the background and ba.e. for intarpretation of the provision. 
, / 

. Part III con tain a , a detailed analyaia of the tenu of the pro-

vision. In Part Iv certain aspecta of the .cope ot the pro-
,', 

vision are discuss.d. Part V examinel the relation of the 

\ proviaion ta pÙblic policy, pri vate international 1. and the 

act of stjP.te dootrine. Part VI sets forth li sUDIIlary of the 
, 

main principle. di.cussed and the principal conclusions reacbed 
J 

·in this study. 

1 

, 1 
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PART II 

THE BACKGROUND AND TOOLS FOR INTBRPRETATION 
OP THE PIRST SENTENCE OF ARTICLE VIII, 

SECTION 2 Cb) OF THE ARTICLES OP AGREEMENT 
OF THE INTElmATIONAL MONB'l'ARY FOND 

Inte~retation of the ambiguous and obscure wording of 

the first sentence of Article VIII, Section 2(b) of the l'und 

~qreement should, if possible, harmonlze the diverse views 

,-"'':'~!i';~ 
~~ )1 

which are supported by the different analyses of that sentence. 

Thoae analyses stem from various approaches: to the facts 

underlylnq the economic purposes of the agreement: to the con­

struction of the sentence as a matter of treaty interpreta-
1 tion, to the drafting history, or travaux preparatoires, (1) of 

the Agreement: to the Pundls own authoritative Interpretation 

of the sentence; and to the constructions which the courte and 

administrative authorities of the l'und members have given that 

sentence in decidlng cases and controversies before them. 

None of the interpretations of that sentence i8 based 

upon one approach to the exclusion of all others. Rather the 

ana1ys.s and approaches are intertwinad. And, in formulating 

an Interpretation the authori tiea have preferred or q1 ven 

greater "e1ght to one approach or Ulother, thu. 9ivin9 ri •• to 
. 

the 4ifferences in viewpoint on the proper interpretat10n of 

the sentence. Accord1n,ly, belon 4iaoualin9 the un. of th. 

(1) 

.. , ' 
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sentence in detail it should be helpful to set forth the foun-

dations of tho8e different approaches. 

The Economie Background and the 
Polic!es of the Pund Agreement 

The idea of the International Monetary Pund was conceived 

in the ea~y 1940'8 as a part of the United States and British 

plans for the postwar world. The Fund was created to end the 
.. 

pre-World War II ara of economic nationalism, monetary warfare 

and protectionism which frustrated the growth of the interna-

tional economy.(l) Sopes for postwar economic development 

were predicated on the Bretton Woods Agreements(2) and the 

consensus regarding trade policy which ultimately led to the 

General Agreements on Tariffs and Trade. (3) 

The P'und Agreèment was not only a compromise between the 

British and American draft proposaIs but was also a compromise 

between their joint proposaIs and the proposaIs and 8uqges­

tions of the other delegations to the Bretton WOOd8 Conference. 

Much of the vaguen ••• in the terme of the Pund Agreement i. 
l 

(' the lnten4ed r.sul t of hard bal'9alning and compromi... N.ver-

th.l •••• in lin. vith American leadership in world monetary 

(1) S ••• upra, Part 1, "The l'acta and Poliei •• Behind th. 
!'und Agr_nt, In Brier-, pp. 3-5. 

(2) 'l'bat la, bath th. l'und a4 Bank AcJr ... nts. Se., supra, 
p. 3. 

(3) '1'he General AgrMMnt OD Tar1fl. and 1'r~de (GAft) MY Ile 
fo.4 1ft 55-61 tJJrfS, USTIAS 1700, 4 Bevan. 639 J .. n4-
Mftt, Marob 2,-,1170, 21 U8'I 1090, UmM 1864 (protocol. 
for tb4a vari.cu acce •• iolll aN Ilot l1ate4). 
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affairs, the basic structure of the l'und clearly resemblea the 

American proposaI. (4) In addition, the stated purposes of the 
, .. -\ 

\ 
l'und stronqly reflect the lines of solution to the economic 

problems manifest before the outbreak of World War II. 

The tirst purpose of the Fund ia "to promote international 

monetary écoperation". (5) This and the other purpoaes of 

the l'und are of qreat importance when a contemporary court ia 

obliqed to construe the wordinq of the Fund Agreement, for a 

cardinal rule of treaty construction i8 that the interpreta­

tion must seek to implement the stated purposes. (6) 

In the context of the overa11 purposes of the l'und, in-

terpretation of the first sentence of Article VIII, Section 

2 (h) should attempt to implement the specifie purpose of that 

provision. It is submitted that the purpose of that provision 

is to provide support for a memberts currency by upholdinq and 

enforcinq that member's exchanqe control regulations which are 

conaistent wi th the l'und Agreement. (7) Signiticantly, Fund 

(4) Nualbaum, Money in th. Law National and Int.rn.tional, 
rave ed. 1950, p. S2~. Sea .180 G. L. WeI! ând l. 
David.on, The Geld War, 1970, p. 10, and J. R. Williams, 
po.twar Mon.Earl Plan., 3rd. e4. 1947, p. 3. 

(5) J'une! Aq:r:M1'll8nt., Article l, "Purpo.e.·. 

(6) S •• U.S. National. in Morooc:o C ••• , I .C.J. Reporte (1952) 
pp. 183-11., 117-198, VI.Ma Côivenuon on the Law of 
TreaU •• , 1969, seotion 3, ·In~retat1on of 'l'reati •• -, 
M. Lauterpacht, 2PP!nhe1Dl 'e I!!t!rnaUonal Law, 8th .4. 
1955, p. 953. 

(7) s •• Irau. v. liVDO.tfD.ka B~., 181 Mile. 
64 R.Y.S. 24 201, 21 ('up.~ N. Y. Co. 
Go14, an 1ft ce C • an4 

" , . 
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members are required to qive that sentence and iu purpoee 

effect in their tèrritories for the first sentence of Article 

VIII, Section 2(h) ia one of the "general obligations· of 

l'und members. (8) Moreover, all members of the "und are bound 

by this provision whether or not they -have availed theueive. 

of the t~aft.itional arranqamente of Article XIV, Section 2- or 

whether they have accepted the obligations of Article Vlll r 

:Sectione 2, 3 and 4. (9) 

Conltruction of the Sentence as 
a Matter of Treaty Inte;pretation 

AI finally adopted the firet sentence of Article VIII, 

Section 2(b) reada: 

RExchanqe con tracts which involve the 
currency of any member and which are 
contrary to the exchange control requ­
lations of that member maintained or 
impe.ed consiatently with this Agree­
ment shall be unenforceable in the 
territories of any member." 

(7) Continued. 
Pund, 1966, IMF Pamphlet Seri •• , No. 8, pp. 22, 24, 27 
~einafter thie pamphlet is cited as -0014 196'-), 
B. S. Meyer, Reco!fition of Bxchan9! Controls Alter the 
International Môn. ary puna Agr .... nt (1953) 62 Yai. 
L. J. 867 a t p. 89&: 

(e) Pun4 Agreement, Article VIII, RGenera1 Obligation. of 
Membera" • 

(9) 

" ' 
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It is submi tted that this provision 8hould not he con­

strued narrow1y as if it were legielation before a oommon 1.v 

court. Diplomatie documents, inc1uding treaties do not as a 

rule invite the very strict methode of interpretation that, 

for examp1e, an English court app1ies to an Act of Parlia­

men~.(l) ILlke the United Nations Charter, the Articles of 

Agreement of the International Monetary Pund is a fundamental. 

t'av creatinq a legal order, and as a multilateral interna­

tional constitution(2), the ~und Agreement should be inter­

preted to give broad effect to the purposes for whieh it was 

drafted.(3) By applicable canons of interpretation sound 

(9) Continued. \ 
were Article VIII members (IMF Annual Report 1972, p. 50). 
In 1952 of the 51 Fund members only 7 were Article VIII 
members. In 1965 of the 103 Fund members 26 vere Article 
VIII members (The International Monetaia Fund 1945-1965, 
1969, vol. Il, p. 567, hereinafter clt~ *IMP 1945-1965-). 

(1) J. L. BrierIy, The Law of Nationa, 6th ed. 1963 (Sir 
Humphrey Waldock) p. 325. 

(2) 

(3) 

F. A. Mann, The • Inteilretation 1 of the Con.titution. of 
International Flnanclâ: OrganisatIons fIg,,) ~3 a.Y.t.L. 
1 at pp. 17, 18. In hla Separate opinion in the Statua 
of South W.st Alrica ca •• , I.C.J. Reporta (1950) p~' 1'89 
Judie dë Vl •• ëiher states: -one mat bear ln IlÙn4 that "'in 
th. lnterpretatlon of • 9r.at International constltutioe­
al in.trument, lite the United Natio~ Chart.r, the iD­
divi4uali.Uc concepte which are 98n.rally a4eq\lat.e 1ft 
the intarpretation of ordinary treati_ 40 not .uffioe-. 
Se. a1.0, di •• entin9 opinion of Ju4cJe J ••• op, South "'8t 
Alric. C .... , I.C.J. Report. (1966) p. ,. 

One may a1.0 reo.ll the faon apoth.p of Chief Ju. 
John Mar.hall in McCullooh v. ;rqlancS, 11 0.8. (4 ... t.) 
316, 407,4 L.U. 5", 102 (181 v ... t Dever fozpè" 
tbat it: i •• con.tit.ution v. an expoua4in," ( .... lIt,-
8d4e4) • .• . 

Pun4 A9r.~t. Article 1 (1) • 
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construction of Article VIII, Section 2(b) requirel that mem-

ber's courts and administrative authorities apply the pro­

vision 10 as to implement that broad purpose. 

Moreover, recourse may be had to the travaux prépara­

toires, the prepara tory work, to confirm the meaning of an 

interpretation of a provision or to determine the meaning 

where the terms are ambiguous or obscure or where other ways 

of interpretation lead to a meaninq which i5 manife8t1~ àbsurd 

or unreasonable.(4) Such recourse il often necessary here 

since the terms of the first sentence of Article VIII, Sec-

tion 2(b) are patently ambiguous and obscure . 

• The Travaux Preparatoires of 
the rlrlt Sente~ce of Article 
VIII, Section 2 Cb)- _, 

The first sentence of Article VIII, Section 2(b) was 

drafted in final form at the Bretton Woods Conference. The 
! 

(3) Continued. 
Qf the Vienna Convention on the Law of Treatie., 1969, 
provides: wA breaty shall~be interpreted in qood faith 
in accordance' vi t;h the ord{~' n: meaning to be 9i ven to 
the terme ot the treaty in th r context and in liqht of 
i ts object and purpos •• • ' 

".> 
" 

(4) Cf. Vienne Convention on the Law of 
See 1. Brownlie, Princi les of Inte 
pp. 504-505; J. P. 099', e ft am. 0 our: Rule. 
of Trea~f IntePeretatl9!\ 1 n.. .. _ 5 at 
pp. 8-rJ Liuerpacht, 22- S!. supra, pp.'.~57-958. 
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oriqin~' of that sentence can he traced back ta a sUfteetion' "'~ 
\ .. 

vith regard to capital movehente, set forth in the April 1943 

Xeyne. Plan, that "inward movementa" of funds "not approved ~ 

the oountries from which they originate" May be "deterred" 

abroad by appropriate means. (1) Thi. SU998st1on meant that 

importa of, fundl, "inward movements" of fun dl , from abroad not 

approved by the fore19n exchange author1ty of the country fram 
~ 

whioh such funds came miqht be blocked by thé country- into 

whioh they were to come in order to protect thel~~eign ex-
1 

oh ange resources of the firat country. (2) 

The first draft of the lentence lubmitted to the Bretton 

Wood. Conference il contained in a Preliminary Draft of lug­

! gested Articles dated July l, 1944, and reade: "exchange 

transactions in the terrltory of one member, which evade or 

avoid the exchange requlations prescribed by that other member 

(1) 

(2) 

, 
, , 

y -
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and authorized hy thia Agreeeent, shall not he enforceable in 

the territoxf of My member·. (j) Altemate proposall war • 

allo submitted, one to make exchange transactions outside of 

the country of the currency involved an ·offenae", and the 

other, to confine the provision to transactions "outs!de th. 

pre.erlbed 'variations" of the ex change rate "par value" 

rule. (4) 

On July 13, 1944 a11 three suggestions vere referre4 to 

Commi •• ion l, which had been charged with re.ponsibility for 

draftlng the rund Agreement. (5) That day Comnd.sion 1 re­

farrad the threa suqqe.tiona to a naW Special Committea. (6) 

(3) Thi. draft of the •• ntence, a joint propœa1 of th. 
Briti.h and United Stat.s delag_tion., i ••• t forth a. 
Article IX, Section 3(c) in th. Draft of July 1, 1944, 
undar the h.ading, "ro~ign Bxchanq. oaalinqe 8 •• ,4 on 
Par Valu •• " Proo.eding., ~.~. lupra., Doc. 32, 
pp~ 54-55. 

Commilsion 1 of the Bretton Woods Conference to whiah th1. 
and the altemative. vere referred by Report 4ated Ju1y 
13, 1944, ftS oharged with re.ponl1billty for draftin9 tb. 
Article. of Aqre_nt of the Intemational Mon.tall' Punct. 
CoIImi •• ion 1 was ehairad by Harry Dexter White of the _ 
United States. The IMP 1'4'5-:-19'65, 22,. 2!! .• upra, p. 91. 

U) Both alternative propo.all ultimately vere rej.etet. ... 
Procee4ing., !œ'" oit. aupra: Doc. 236, p. 334 (Britt .. 
proposai, alternaaie 81, Doc. 238, p. 341, Doc. '301, 
p. 502 (Draftin, Cœat1t:tee propo.al, third alternati.,.), 
Doc. 326, p. 543, Doc. 343, pp. 575-576, Doo. 314, p. fOS} 
Doo. 393, p. 628. 

The poli.b del.,.tion a110 _de • p%"OpOIal, -to ft ... '. . < 

na11y effecU.,.- aontJ:ol. u4 replatlou n,artift9 lat .. \, 
national JI01l_nt of oapital. Ici. noc. 191, p. 210. .1ft 
that prOPOlal wu l'lot pre'Md in "I1ew of the ... ~tR 
of other -tenaa of tU ,,~."'nt. 14.~ DoG. 343, p. !,.~> "_'~ 

(5) Id. Doc. 34', pp. 575-576. 

(6) Ici. ~.:370, ,p. 5tt.. i' 



• 
On July 13-14 the Special Coanittee asked the Drafting COIIIIIdt-

te. "ta reconcile the differences" between "the wording of the 
) 

'evade or avoid' provision and the 'outaide the prescribed 

variation' provision·.(7) And, on July 14, 1944, Commission 1 

recan.idered Article VIII ·as reworded" and that Article "was 

adopt.ed as" preaented by the Drafting C01IIIli tt.ee, wi th the in­

clusion of Section 2."(8) But the text of Article VIII -as 

~orded" by the Drafting Committee and "adopted" by Commis­

sion l has not been preserYed. However, a ·worklng draft.· of 

the Pund Agreem.ftt prepared by the Drafting Committee and 

datea July 16, 1944, two days subsequent to Commission l's 

decislon, lets forth al Article ~II, Section 2(b) a provision 

which, vith minor revisions became the final text of that lec-

tion.(9) Still it is not altogether clear what language 

Comad.sion 1 adopt.ee! on July 14. 

To cloud matters further, sometime after July 16, the 
... 

Drafting Committee presented tta Second Report which cont.ains 

the following important statement.: 
'\ wAll the materiAl contained in th!. report 

has been approved in principle by the 

(7) Id. Doc. 374, p. 605. The propoaaI to make invalid ex· 
change transactions an "offens... wa. dropped. See n. .., 
p. 25, supra. 

(8) Id. Doc. 393, p. 628. 

(9J Id. Doc. 413, p. 671. The .inor revi.ion. vere the d.J'op­
pin9 of commas after • cont.racts· and ri agne_nt.", the l ' 

addition of "which" after -04", and the 4e)~tin9 of 
"otber- before the la8t 1fOZ'C1 of tI\e .. nunc ... _ 

l ' 
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cOllllli •• ion at previoue .essions. The 
present ,report contain., however, a 
nev formulation of certain provisions 
to which I should speci~ieally draw 
the attention of the Comad •• ion.R(lO) 

Set for th beneath this statement in the Report are reference. 
" 

to six provisions, of which Article VIII, Section 2(b) as 

finally adopted ia one. 

The meaning of this statement is the center of controveray 

&etveen the two leading authoriti •• in the field, Dr. Mann (11) 

and Joseph Gold, General Counsel of the In\érnational Monetary 
, ' ..... 

Pund. (l2) Dr. Mann c~Cludes fram the statement that Rit is 

elsar that the members of the Conference thouqht that the dif-

fersnce. related to wordinq and formulation", not to sub-

stance. (13) Mr. Gold states that the second sentence of the 

Itatement is an exception to the first sentence as indicated 

by the use of the word "however". Ha concludes that the ref­

erance to wnew formulation R cannot he read Rto imply that ••. 
; 

~y one of the aariier drafts [of ArtiCle VIII, Section 2(b)] 

(10) Id. Doc. 448, p. 808. The text of Article VIII, sec­
tion 2 Ch) accompanying thi. report i. the s .... the 
final text of that •• ction. 

(11) 

(l2) 

(13) 

P. A. Mann, The L,al Aa2jct of Money, 3rd. ec!. 1971, 
pp. ~35-436, n. 1 'Mann rd ëa.·) . 

J. Gold, 'rhe Pulld ACJreement iD the Courta, 1"2, pp. '3-
64 (hereinalter refërrea ta •• ·Côla (1'62)·) 1ft Whiob 
he raferl to the .e(:On4 e41tion of Dt. 1IaM-. book, t'ba 
mal Aspect of Money, 1953, pp. 386-387 (h.reinafUr 
re err.no .. ·Aâiin 2n4 84 •• ) • 'lb. potJ1 ti<m. ut.. by 
Dr. Mann in the third edi tion Q~ hi. boOk 1. aimiler. 

Mann' 3rd 84. t ~. !!!!.. supra, pp. ~J5-43't n. 1. 

t ! > 
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had be.n approved in princip!e by the Colllllission" or that -the 

Draftinq Comàdttee wae merely qivinq it some new verbal 

form" • (14) 

As noted, the reports of the Conference do not state the 

text of Article ViII, Section 2(b) that was approved by Com- / 

mil.ion I-On July 14, 1944, and the final draft evolved by the 

Drafting Committee gave no indication of the rea80ns for the 

chanqes made. (15) However, the similarity of the formulation 

of the provision in the draft of July 16 and the final formula­

tion of the provision coupled with thé proximity in time of 

the July 16 draft and the d.cision of Commission 1 to adopt 

the provision "a. reworded" suqgests the conclu.ion that it 

wal the July 16 wordinq which was aqreed upon 1n the Draftinv 

COmmittee and adopted by Commission l on July 14. This conclu­

lion i. different fram bath Dr. Mann's conclusion and Mr. 

Gold's. But, it supports Dr. Mann's reading of the abave quote 

fram the Second Report of the Draftinq Committ.e and it .up­

port. Mr. Gold'. pos! tion on the mean!nq of th. term "unen­

forceable" as us.d in Article VIII, Section 2(b).(16) 

(14) Gold (1962) ~. cit. supra, pp. 63-64. Meyer .ufgeata 
that the -new-Yormulation" wal the atate_nt of the 
principl. as one of general application under Article 
VIII rather than as one direct1y relateeS to pu value of 
currenc! •• un4er Article IV (62 Yale L.J. a~ p. 882). 

(15) Rua.baum, 22. cit. supra, p. 541, Prooee41ng., 22- 2!1. 
eupra, Doc. 448,p. 808. 

(16) s •• infra, pp. 99, 101-102. 

, . 
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The PuneS Xnterpretation 
of the Plrlt Sentence of 
Articl! VIII, Section l(b) 

The provisions of Article XX, Section (a) and Article 

XVIII (a) of the Fund Agreement give per.pective to the affect 

that the firet lentence of Article VIII, Section 2(b) i. in­

tended to ... have within the terri tories of 'und members. By 

Article XX, Section (a' the Fund members have baund themselvea 
" 

to ft oarry out (under their dome.tic laws] aIl of ••• [their) 

obliqation. under thi. Aqreemen~", which includ.s the obliga­

tion of Article VIII, Sectiôn 2(b).Cll By Article XVIII Ca) 

"Any que.tion of 1ntexpretation of the provisions of this 

(1) Article XX, Section 2(a} of the Pund Agreement states in 
fulls 

"Each government on whose behalf thi. Agree­
ment il signea shall aeposit vith the Gov.m'­
ment of the United statel of America an in­
.trument Betting forth that it has accepted 
thiB Agreement in accordanca vith its lav and 
ha. taken aIl steps nece.sery to .nabls it to 
carry out all of its obligatioNi uneSer this 
Aqreement. If 

Pursuant to thi. provi.ion some countrie. have adOPteeS 
leqis1ation to give certain provisions of the 'und Ageee­
ment, such •• Article VIII, Section 2(b), the force of 
1." vi thin the ir terri tories. Se., for example f CaNleS., 
Bretton Wooda Agr .... nt. Act. R. S. [1970}, c. 19, s. 1, 
vol. l, chap. B-9, united Kingdom, 9 • 10 Geo. 6 c. 19, 
S. R •• o. 1946, No. J6 lAc6.:pt. l, Art. 8 SIo. 2(b), 
United Stat.s, Brètton Wb~ Aqreementa Act, S9 Stat. sj2, 
22 ti.s.c. si 286-286K. s •• also, Aufricht, 22- ~. 
supra, pp. 10-ll. 

It ha. be.n suggeat.d that Article VIII, Seotion 2(b) 1. 
not applicable unl .. s ~ member who.. aXchanr. control 
ngu1at.ion. are ta be enforaed hu .... Artio • VIII, 
Section 2 Cb) • part of i t. dOM.tiC lev. Mana, 2nd .cl,... , 
!2. ~ .• upra, p. 384, Nu .. baUID, 22. ci~ •• up,ra, p~' S4J.~ .. 
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Aqreement arisinq bètween Any member and the Pund or between 

any members of the Fund aha11 be submitted ta the Executive 

Directors for their decision ••• ". These power. of interpre­

tation are, however, &1.'0 implicit1y limited by the terms of 

that Article. Por, no power has been qranted to decide dis­

puted que'tions of fact, or to resoive qenera1 questions of 

international 1aw, or to garb what may be fair1y de.cribed as 

an amendment to the Pund Agreement in the c10thes of an int.r­

pretation.(2) Interpretations which go beyond these limita­

tions are ultra vires and are of no force or effect.(3) 

Pursuant to the power conferred on the Fund by Article 

XVIII (a) the Executive Directors, on June 10, 1949, adopted 

an interpretation of the first sentence of Article VIII, Sec­

tion 2(b).(4) That interpretation, it ls submitted, i. within 

(1) Continued. 
But that a member has made Article VtII, Section 2(b) a 
part of its 1aw ahould be conc1uded fram the depo.it of 
th. instrument of acceptance under Article XX, Section 
2(a). Frantzmann v. Ponijen, 30 Int. L. R. 423 (1959), 
Nederlandie JûrlsjrUden€le (1960), No. 290, Ti~d.cbrift, 
V1!f (1961), p. 1 0, dlscussed infra, pp. 47, 6, 89-9D, 
IIl=ll3, 120-121. See a1so, J. Go1d, The Cuban In.urano. 
Cae.s and the Articles of th. Pund, tMl P~61et AarI.a, 
No. a, 1966, pp. 47-48 

(2) Cf. Mann, ~. cit. supra, 43 B.Y.I.L. p. 4. 

(3) Mann,~.~. supra, 43 B.Y.I.L. p. 13J Nuslbaum, 22-
2!!. supra, p. 529. 

(4) The interpretation 18 set forth in: tlO' Annual Re~rt 
1949, Appen41x XIV, pp. 82-83, S.lecte4 Decision. ôl tfi. 
Iiëciut1ve Dlrectora lane! selecteê! 6&Niiïinte, 5th f ••• , 
l'7i, pp. 12-93, O.s. lea. Iii. 5201-9 li'.9)1 XL ~ 
Cr1tigue de Droit Intamational P,lve, 586-581 (ltlIf'J"" 
_1 • ....--.... 1 .... ' ... 4 .... S-_X ..... ' .... 1_5! 2i, • .di. supra, vol. III, pp. 256-25'. 
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the powers con~erred on the Fund by the J'und Agr .... nt. That 

interpretation seta forth three fundamentally important prin­

ciple.. J'irst, the "judicial or administrative authoritie." 

in a member country must not implement the "obligations" of 

an exchanqe contract which are contrary to the exchanqe con-
. 

trol regulation. of another member "maintained or impe.ed con-

~i.tently with the Pund Agreement." Second, tho.e authoritie. 

may not ignore the exchange control requlations of another 

member in auch a case on the qround that the requlation. are 

"contrary to the public policy (ordre public) of the forum". 

Third, 8uch authoritiea rnay not ignore the exchange control 

requlationa of another member in luch a case on the ground 

that "under the private international law of the forum, the 

law under which the foreign exchange control requlations are 

maintained or imposed i. not the law which govema the ex­

change contract or iu performance". (5) In pertinent part the 

Pund interpretation atates: 

(4) Continued. 

in ganeral, by the l'und, of i ta Art!-

(5) See Go14 (1'62) 22- 2!!- .upra, pp. 12-13, 50. 
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"Bxchange contracta which invol ve the currenoy 
of any member and which are contrary to the ex­
change control regulationa of that member main­
tainad or tmpoaed eons!stently vith the Agreement 
ahall be unenforceable in the tarritoriea of any 
member. 

"The meaning and effect of this provision ara as 
follow8: 

"l"Partiaa entering into exchange contracts 
involving the currency of Any member of the 
Fund and contrary to exchange control regula­
tions of that member which are maintained or 
imposed consistently vith the Fund Agreement 
will not raceive the assistance of the jUdicial 
or administrative authoritiea of other members 
in obtaining the performance of auch contracta. 
That is to say, the obligations of such con­
tracta will not be u.plemented by the judicial 
or administrative authorities of member coun­
triea, for exemple by decreeing performance of 
the contracta or by avarding damage a for their 
non-performance. 

"2. By accepting the Fund Agreement membera 
have undertaken to make the principle mentioned 
above effectigely part of their national law. 
This appl!es to aIl membera, whether or not they 
have availed thamselvea of the transitional 
arrangements of Article XIV, Section 2. 

"An obvioU8 reault of the foregoing undertaking ia 
that if a party to an exchanqe contract of the kind 
referred to in Article VIII, Section 2(b) seeka to 
enforce auch a contract, the tribunal of the member 
country before which the procee4inga are brought 
will not, on the ground that they are contrary to 
the public policy (ordre public) of the forum, re­
fuse recognition of the exchanga control r.gulations 
of the other member wh1ch are maintained or impQaed 
con8istently vith the Pund Agreement. It a1ao followa 
that auch contracta will he treated aa unenforceable 
notwlthstanding that under the prlvate international 
lav of the forUll, the la" un4er vbich the for.1gn ex­
change control requlationa are malntained or iapoaed 
i8 not th. law which qoverns the exchange contract or 
ita performance. 

-The Fund will be pleased to lend ita ••• i.taRee 
in connect1on vith any probl_ wbioh May aris. in . 
relation to the foregoln9 Interpretation or any 
other aspect of Article VIII, 8~tioft 2(b). lA ad-
41 t.ion, the l'Und ia preparee! to act.l.. vbeth_ par-
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tioular exchanqe control regulations are maintained 
or tmposed consistently vith the Pund Aqreement. w (6) 

The Pund Interpretation of 
Article VIII, Section 2Cb) 
Binda Member-States' Courts 
and Administrative Authoritiea 

Whether this and other Pund interpretations are bindin9 on 

the courts and administrative authorities of member countri.s 

i •. a matter of aome controversy between Dr. Mann and Mr. Gold. 

In Dr. Mann's view: meœbers' courts are not bound in ad-

vance by Pund Interpretations, "whether or not an interpreta­

tive deciaion" by the Board of Governora "ia or la not l8ga11y 

correct may freely be considered and pronounced upon ••• by any 

municipal tribunal, provided its deci.ion doea not con.titute 

a br.ach of obligation within the meaning of Article XV ••• "(1), 

and no question of bindinq effect can arise in reqard to a de­

cision by the Executive Directors since Ruch a decision mey De 

appealed to the Board of Governors or reviewed by an arbitra­

tion tribunal under Article XVIII(c) .(2) Thua, a court mey 

(6) The Fund interpretation i8 alao set forth in full in 
Appendix B hereto. 

(1) Mann, 22. cit. supra, 43 B.Y.I.L. p. 17. Under Fund Agree­
ment, Article xv, S 2, ·Comoulsorv withdrawa1", if a mea­
ber "persista in ita feilure ta fulfill Any of it. obli­
qation. under th!. agreement ••• that .ember .. y he re­
quire4 ta vi thdrav fram member.hip in the Fund •••• • 

(2) Mann, 22. cit. 8upra, 43 B.Y.I.L. pp. 12-13. Mann's 
vie ... y be~oo re.triotive, for Bxecutive Directore' 4.­
Ci8io48 .houl4 alac he coneidered final and tanta.,)unt to 
d.eci.10ft8 of the Governor. if no appeal froa a Dlreotor.· 
4eoi.ion ha. be.n tak.n within the thre.~nth tiDe 
period pre.ér1be4 by the 1969 _ndMnt te Article XVIII 
(b) • 
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decide whether or not an,interpretation of a proviaion of the 

Fund Aqreement is actually 1e9a11y correct and therefore bind­

inq upon i t. However, an Interpretation by the Board of Gov­

ernors under Article XVIII may be hi9h1y persuasive as to what 

the correct interpretation of 8uch provision should be.Cl) But 

only when~ court decides which interpretation is 189ally 

correct is it bound. The court ia bound not because it may 

endorse, as legal1y correct, a pertinent Fund interpretation, 

but because the court has determined on its own that ita in-

terpretation is le9a1ly correct and therefore binding upon 

it. (4) 

By comparison Jos.ph Gold concludes that Article XVIII 

interpretations bind in advance the forums of member countrie •• 

He base. his conclusion, in the main, on a discu •• ion of the 

pertinent authoritiea.(5) The leading authority, which he 

(3) 

(4) 

( 5) 

Mann 2nd ad., 22. cit. supra, p. 385, n. 2, Mann 3rd ad., 
22. ci~. supra, p.~9, n. 3. 

Accord vith Dr. Mann'. vi .. , a.e J. C. Morris and others, 
ads., Dic8Y'S conf1ict of Law., 8th ed~ 1967, p. 898, 
where li: ls .tâ€ëd l 'lfiether this int.rpretatlon 1. 
bindinq on th. court. 1. doubtful, but even if it 1. net, 
it has stroftq persuasive authority." Prof ••• or HU •• baùa 
is even more cateqoricala "the hnd's power 40.. not 
extend to private 1iti9ation in ordinary lav oourt.". 
Nuaabaua, ~. ~. supra, p. 529 at n. 3, p. 542, n. 44. 

Mann's argument ls 
analoguea enabling 
trative a,enoies. 
pp. 15-16. 

b •• ad upon the powerful COMMOn lav 
oourt. ta review rulinq. by .&aini.­
Mann, 22. ~ •• upra, 43 B.Y.X.L. 

J. Golél, Interpretation !?Y the PuDd, 1968, lU p .. pblet 
serie. No. Il, pp. ~1·42. In lar9- .... ur. th1. artiole 
.upene4 •• Kr. GolcS·. eult_ articl.. on the aubi_ct, 
liated supra, p. 31, n. 4. 
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discusses is International Bank for Reconstruction and Dev_10p-

i 

ment and International Monetary Fund v. All America cabl •• and 

Radio Inc., !1 !!., an admini.trative praoeeding before th. 

united States rederal Communications Commission. (6) 

The facts in that case wer.1 in 1949 defendant cabl. com-

panie. proposed to adopt revised tariff. by which the Pund would 

he required to pay for it. official tel.communication. m •• -

.ag •• at rates equal to those payable by private parti ••• (7) 

Previoualy, th. Fund had paid at the 8ubstantially lover rate. 

which defendant companies applied to qovernmental .... ag •• 

s.nt trom the United States to other countries. The Fund filed 

• complaint with the Federal Communications Commission in which 

it contended that the propo8ed revisad rat.s vere unlawful on 

the ground that so long a8 special qovernmental rate •• xisted 

the Pund was entitled to tho ••• pecial rat.s. The Pund'. ca •• 

wal basad in large mea.ure on a two Itep arguments Articl. IX, 

Section 7 of the Fund Agreement, which provide. that -the 

official communications of the Fund shall he accorded by ... -

bers the same treatment as the official communications of 

other members" (8), and on the Executive Director. t 1nterpre-

(6) 22 Int. L. R. 705 (1953),8 Radio Regulation. 927 (1953), 
F.C.C. Docket No. 9362, r.c.c. Rel .... Ro. 6-11 (April 8, 
1953). The case is di.cus.ed in Gold (1962) 22. ~. 
supra, pp. 20-27, 55-59. 

(7) The fact. are taken fram 22 Int. L. R. pp. 705-706. 
The case i8 discussad in t.~ of th.·Pund but it .ppl! •• 
equally to the Bank. -

(8) Section 11 of the United ,States Bretton Wood. Âgreeaenta 
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n that thi. provision appli.. to Wrate. charged for olli­

communications of the Fund-.(9) 

Defendant cable oompanie. arqued that Artiole IX, Seotion 

7 applied to .uch matter. aa prioriti.s and freedam froa Qen­

.or.hip but not to rat... Purther, they arqued, the Pund inter­

pretation "a. not conolu.i ve. Thus, placeeS .quarely in i.sue .. 
vas the que.tion whether the Pund'. Interpretation boun4 the 

P.C.C. The r.c.c. d.cid.d that th. applioation of the tera 

"tre.tment" had b.en "conclusively det.rmine4" by the .xecutive 

Dir.otor., that th. interpretation wa. in effect wfinal- and 

that the United Stat •• and th. F.C.C. ver. bound by that in­

terpretation. The Commission stateeS. 

"We believe that th. question a. ta the 
application of the term 'treatment' in 
the Bank and Fund Article. te rat.. ha. 
been concluaively determined by the Bank 
and Fund Executive Directora' interpre­
tation, by unanimou* vote, that the 
language in question appli.s to rat.s 
charged for official communications of 
the Bank and the Pund. Under th. terJU 
of the Bank and Fund Articles of Ag'r.e­
ment, this Interpretation, in effect, ia 
final. This procedure tor issuing inter­
pretations binding mamber 9Ove~t. 
does in4eed .pp.ar novel, but lt alao 
appears to point the vay toward apeedy, 
uniform and final -Interpretations ••• 
Th. United Stat •• Governaent 1. tharefore 
bound by the Executive Dir.ctorl' inter-

( 8) COn Unuect. 

(9) 

Act ,iv.. ·full force and effect" ta th1. provilion iD 
the ODite4 State •• 
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• 
pretation of the tent 1 treatment:' and 
ia under an international obligation 
to Act in conformity the~ewith.·(lO) 

The Conad •• ion a180 rejected d.fendants arquaent:s: that 

the interpretation wa. ultra vires becauae the que.tion with 

vhich it dealt did not ari •• betw.en m.mber. or b.tw •• n the 

l'und and a member but between the Pund ane! privat. parti •• , . 
and that the interpretation lacked finality bec.u •• it had not 

·been ref.rred to the l'und'. Board of Gov.mor •• (11) 

In further support of his viev, Gole! discu.se. four other 

ca ••• , three fram the United states and one from Luxembourg. 

a. • ••• rt. the.. ca.e. support hi. conclu. ion that the court. 

oon.id.r th. lune! interpretation of Article VIII, Bection 2(b) 

bindinq on them, (12) but, with deferanca, hi. argument. appear 

tenuoUi and two of the American ca.e. ci ted wer. rever •• d on 

appeal. (13) 

(10) 

Cl1) 

(12) 

22 Int. L. R. at pp. 707-708, 8 Radio Regulation at 
p. 944. 

22 Int. L. R. at pp. 708-709, 8 Radio Regulation at 
pp. 944-945. 

The ca ••• are: Soutmte.tern ShiHinf Co~ration v. 
National Cit, Bank of Rev York, Irle. 3", 173 
R.Y.s. 2a 50 (Jup. Ct. R. t. Co. 1958), rev.r •• d on 
appea1, di.cUl •• d infra pp. 62-64; Th,. Y AWt! v. 
Pan ~ridan Li!. In •• C~., 154 So. 2d 50 tl • ' 
cIr. Ct. ol Appuie, 1'63} raver.ed on appeal, too~c' 
Filatur. et '1'is •• se X. Jourdai!! v •• ~ux. Iniati7vf ., 
22 Int. L. R. 725 ll'58), ' •• loris!. ux~~ l' 
(1957), p. 35, di.cu •• ed infr., pp. !'-5!,'I~o , 135,' :.,1 
and Banco 40 Brasil S.'A. v. A.Ce Iar •• t ~I:~ !te, '";: 
Ine., 12 R. Y. 2t! 371, 190 N. 1. 21 23 , ••• 24 'J: 
rr.r-Cl'63), di.cu ••• d infra pp. 42-45. .~ 
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As noted, interpretationa which are ultra vire. or oth.,­

wie. l89a11y incorrect have no fôrce or effect. Judieial and 

adminiltrativ. authorities have juri.diction to examine an4 4e­

cide luch questionl. Th~ interpretation by the Executive Di­

reotora of Article VIII, :Section 2 (b) appear. to be 1.,.11y 
i 

correct and well within, the powera of the Pund. Al.o, that 

interpretation ia fin.l for aIl practica1 purpo... ina.much a. 

that interpretatipr'l has atood unchallenged for IllOre than twen­

ty y.ars. It 11 aubmitted that once a court or other tribunal 

has found that an interpretation ia 1e9a11y correct it .hould 

be bound to apply that interpratation by the obligation of th. 

Pund Agreement and not by the force of 1 ta own dstemin.tion. 

The one decl.ion .quarely in point,- The All Amerloan Cabls. 

ca.e - supporta thi. conclwaion. 

Unfortunately the Pund interpr~tation of Article VIII, 

Section 2 (b) 9ives littl. help in construin9' certain of the 

key teX'IU of the fir_t •• ntence o~ that provi.ion - IUch tel!'llll 

a. ".xchanp contract.", ·currenoy· and "involve". But the 

Pund interpretation 408. provide a helpfu1 clarification of 

the relation of Article VIII, Seotien 2 (b) to prifttte in:ter­

naUonal lave (14) Although th. l'Und ha. not interpnte4 all 

the ter. of the firlt •• ntanC8 of Article VIII, Secti_ 2 (h) , 

the courts are not exeutad troa oonatruiJÏg that .entellce 1fben 

(14) 

.' . '-
, ' 
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neceaaary. (lS) 

The con8truct!9n~ and application. a.cribad to the texa. . . 
of the provi.ion by the court. over th. y.ar. will he 4i.­

ou ••• d in th. next part ~d otherwi •• throughout thi ••••• y. 

(15) An ..initial re1uctanoa to conatru. the .entence, a-
pr ••• ad ~ Lord Ju.tice Bverahe4 iD Kahler y. JUdlaDd 
Bank, Lt8~ [lJ48] l ~ll 1. R. 811 at p. Il' di.cullil 
Infra, pp. 117-118 aneS, by the oourt in Cenak v. Bata 
Akciova spCgecnolt, 80 N. Y. S. 24 782 a€ p. 785{1ip. et. R. Y. • 11 ., ha. 9iv.n vay te • wil11DgDe'1 on 
the ""rt of the court. to conltrue th. provi.101l. ..., 
for axample, Sh.rit v. Alad Il'67} 1 Q. 8. 605, [1"'] 
3 Alli. R. 715, [1166J-"'. L. R. 1285, di.oua.ad infra, 
pp. 57-60 and BanCo do Br •• il S.A. v. A.C. tlr •• 1 
C~l$Y Co., 12 R. Y. 24 311,~110 M. 1. 2d 235,23' 
R.. s. 2a 172 (1'63), cert. t;fi~' 376 U. 8. to" .4 
S. Ct. 657, Il L. Id. 2d~ C di.ou •• ed infra, 
pp. 42-45. 
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PA!! III 
" 

Itft'IIPJtftA!IOlt Q1P TD PIRS'1' SIaDRCB or 
AIlTICLI VIII, SBCl'ION 2(b) OP .,. rtJI1D 

AGlIIMIlft' 1 1'HB BPFBCT OP JlXCOlfCl COR'l'ROL 
RBOtJl.M'IOHS Olf "BXCIIANGB COH'1'1tACts waICR 

DVOLVB '1'IŒ ctJlUtBltCY 0' .lKY MBMIllt-

. 
-lxchaDge Centract.." Are 
'.l'ho8. Contractual Tran.­
Jotion. Wbich Affect the . , 

,'lXchaftge RaIOue •• 'ot Any 
lllllber of the Puild . 

" 

'. 

'". 1 

'!'h. br •• e!th of the thre.ho14 tara -.. change contract.-
, . 

ha. not been •• ttlecS, "but, acoor41ng to the better vln, that 

tam includel ail contractuel relationlhipl which affect tlle 

axabaDf. resouro •• of Any rune! m.mber.(l) Confl1ot.lng vl.w. 

It. trCID the obaourJ..ty of the term. (2) . A. the "abject of 
the aent.ene. ln qu .. t.1~D, the importance of th, t.erm "ex-

.... " . 
chan,. oontracta- 1. appar8J\.t., for lt &Sefinal, in major part., , 
the .cope of ~icl. VIII, Seotlon 2(b).(3) ~ meanin, of . .. , 

- ... '" ,# 

50 

(1) - r. A. Mann, ~. Legal Aapect ,of Mon!!, 3rd.ed. 1971, 
pp., 441-4.2. 

(2) 

(3) 

, ,. 
l,. " , 

40 

, - , 

~ '1' 
1 

\' , 



1 

• 
.' 

bc>th o~ the worda "contract· and ·excbange" are auah d1s­, 
cu •• ed in the wri tinga. (4) And, both vont. have inctepen4ent . 
and conjUJlctive iIIIportaDce ta a proper interpretation o~ the 

tem. Onfortunate1y, nei ther the travaux prÇarato1ra. Dor 

the rund interpretation of the .entence i. conalwlive on 

which oon..atruction ie to be preferred. (5) Thui lnterpreta­

tian ha. be.n ba.ed, on th. one band, upan the econOlllia 

1)o110i •• louqht to he imp1_nted by the l'und Agre_nt and, 

on the other, upon the tradi tional l8gal uahniqua of inter­

pr.tinq an agr .... nt or a statute strictly acoordin, to it. 

terIDI. (6) From the s. approachea three aug4Jeation. have 

_rged al to what ia Mant by "exchange contract.". 

--The Pirlt Suggeation: 
A Harrow Interpretation 

-. 
'rh. firet of the.. SU9CJ8st1ons holds that ·exchan9~{' con~ 

tracta" are ,~ntracta, as defined in lav, wbioh have a. their 

illlMdiat. object the exchang8 of an international .dia of 

payaent, uaual13 ihe exchange 'of one currancy for Gotb.r. (7) 

(4) 

(5) 

(6) 

Mann 3rd 8d., ~. oit. lupra, p. 440, F. A. Mann, lIQuv iO 
Publio Internatronar-Lav (1949) 26 B.Y.I.L. 219, Nu.a­
baull, Môney lîî He LâW National and International, re.,. 
ed. 19'50, pp. 5 -!4:J. 

S.e supra, pp. 23-28. 

se., •• 9., Indern4ent Coal " <!oJte Co. v. Uni tee! st,ta., 
274 U.S. 64tr, 4 s. ~t. 714, rt t.I!. 1270 (1'27)1 
4 Williaton on Contracta, 3rd e4. (Ja8CJ8r) 1961, seo. 
6021, pp. 325-334. _ 

(7) 'lbi. 8U9gelted intarpretation probably originated vith 
Prof .. sor Nua.ba., Bxchan,. Control and th. Int.ma-

J 
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This narrow construction of "exchange contracta- wae endor.ed 

and the broad oonstruction was rejeoted by the New York Court 

of Appeal., in dicta, in Baneo do BraaJ.l S.A. v. A.C. Israel 

.~ co~ Ine.(S) 

(7) Cont1.nued. , 
tional Monetary Pund (1950) 59 Yale L. J. 4211 allo, 
Hua.Saum, ~. clt. lupra, pp. 542-543. Bimilarly, R. M. 
Cabot, IXcfii"n!ëë!ontrol and the Conflict of Lawe. AD 
Unsolveë! PUll. (1951) 99 U.P.L.R. 476 at p. 495. Nual­
baum's luggestion hal been carried forward in Morris. 
Die.Y'1 Conf1ict of Lawa, ~. ~. aupra, p. 899. 

Compare, G. R. Delaume, Legal AI'Jcts of International 
Landin! and !conOlllig Develop!!nt Inanël~, 1967, p. 294. 
Wha&ver the meriti ol the respecfive ln~.rpretations ot 
Article VIII, Section 2 (b), i t leems cl.ar tha~ intema­
tional loan. whlch oall for payment of currency, in­
oluding bonda, 4ebentures and notee fall within th •• oape 
of that provision. But, coapare the euq9.etion that lif. 
inauranee contracta are not ".xchanqe contracta". S .. , 
R. R. Paradi •• , CUban .. fm In.ure~ and the Article. 
of C!r ...... nt of the Interna onai Môneta!y Pûïia CIIIs) 
11 • fI.. L. Rêv. 2 9 a f p. 56 . 

(8) Reported et, 12 N. Y. 2d 371, 190 N. -E. 2d 235, 239 
N. Y. S. 2d 872 (1963J, cert. denJ.ed, 376 u. S. 906, 84 
S. Ct. 657, 11 L. ICI. 2e! m:-(19~4). cS •• al.o, 32 Int. 
L. R. 371 (1963). Reportee! below, 29 Mi.c. 2d 229, 215 
N. Y. S. 24 3 (Sup. Ct. N. Y. Co. 1961), 13 A. D. 24 652, 
216 N. Y. S. 2d 669 (l.t Dept. 1961). 

R. K. 
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In that case plaintiff, Banco, an instrumentalityof the 

Brazilian Government, brouqht an action aqathst defendant­

coffee-importers, Iarael, ~ !l., alleqinq: that defendant­

importera bad conapired with Brazilian coffee ~porter. to 

.vade Brazilta exchanqe control regulationa, that the regula­

tions r~ired the exportera to surrender to Banco their 

riqhta to receive American dollars in return for Brazilian 

. cruzeiro. at the official rate ofaxchanqe - 90 cruzeiros to 

the dOllar, that inatead defendant-importera had agread to pay 

American dollara directly to the exportera, that .ueh dollar. 

could be .old on the Brazilian free market at 220 cruzeiro. to 

the dOllar, and that the exportera' object was to obtain fr •• 

market rates for dollars in Brazil and th. ~rters' object 

was ta obtain a purchaae priee for coffee lover than that ea-

tabliahed by Brazilian lawo 

Banco claimed damagea aqainst defendant. in the amount 

of $1,800,000. That ia, Banco claimed the differenee between 

what it would have had to pay for the .amé number of dollarl 

in the iree market and what it would have paid for them if 

the exportera had been constrained by the requlationa. The 

amount Banco cla1Jned was equal ta the total amount of the 

dollar proceeds of the exporta in question. 

At the outaet of the action Banco attachad defendant, 

Iarael fi New York property. Israel moved to vacate the at­

tachment on the qrounda that the compl.int failed ta state a 

cause of action. The Supreme Court, New York County, vacatee! 

~tactuaent and plaintiff, Banco, appealed. The Appellate 
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Division unanimouely affirmed but without opinion, and Banco 

appealed once aqain. The New York Court of Appeals affirmed, 

4-3, holding that the complaint failed to stàte a cause of ac­

tion. In its opinion the Court set forth the views of Pro-

fessor NUlsbaum and those of Dr. Mann on the meaning of the 

term Mexcnange contracts" and indicated in dicta, a preference 

for a narrow construction of that term saying: 

" ••• We are inclined to view an interpretation of 
subdivision (b) of Section 2 that sweeps in aIl 
contractl affectinq any members'exchanqe resources 
as doing considerable violence to the text of the 
section. It says 'involve the currency' of the 
country whose exchanqe controls are violated~ not 
, invol ve the exchanqe resources'. While notinq 
these doubts, we nevertheless preler to rest this 
decision on other and clearer qrounds". Cg) 

The Court rested its decision on two qrounds: first, it sa id 

that an obligation to withhold judicial assistance to aecure 

the benefite of an exchanqe contract which violat •• Section 

2 (b) does not impose tort penalties on those who have fully 

executed such contracts; and second, it said that an instru-

mantality of the Brazilian Government may not sue in the New 

York courts to enforce what is clearly a revenue law. The •• 

qrounds for the Court' s decision and the effect and implica-

(g) 12 N. Y. 2d at pp. 375-376, 190 N. E. 2d at p. 236, 239 
N. Y. S. 2d at p. 874. 

Accord: di.sent in Brill v. Cha le Manhattan Bank, 14 A.D. 
2d 852, 852, 220 N. Y. A. 2d 90j, 904 Clst Oept. 19fil) 
which stated that a c.shier'. check drawn on a CubAft 
branch of defendant, Chas. Bank, is.ued in Cuba in return 
for Drill'. deposit of Cl)ban pesos, if payable in dollarl 
a t the Chase Bank in New. York - is what an exchanCje oon­
tract i8-, for it wrepr •• ented a purchas. of the equiv­
aIent amount of dollar." f.Qr CUban peaos·. 
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tion. of them are diacussad in Part IV of th!. essay.(10) 

Thus has the highest court of New York rejected the in-

terpretation of "exchange contracta" aa meaning tho.e con­

tracta which affect the exchange reaources of a country. (1l) 

The court has taken a purely linguistic approach to the pro­

viaion aM' 'ha. iqnored the broad' international economic 

policy con.iderations which underlie Section 2(b) of Article 

VIII. It ia auqq •• ted, therefore, that the Court's dicta 

ahould be acoorded little force or ettect a. precedent. (12) 

Stmi1arly, th. Court of Appaal (Ober1ande.qericht) at 

Hamburq, Germany, decided in 1959 that the concept "exchanqe 

oontract." doe. "not caver ~ !! the .ale of qooda for mon­

ey." (13) In that caae a German company .usd for the priee of 

a·, nURlber of pinba11 _chinea 101d to defendant, a resident of 

the Saar territory, which wa. then under French control. Th. 

Court found that no "axchange contractW was involved, aaying 

that a oontract for the .a1e of gooda for money would not be 

ola •• ified as an exchanqe contract unI ••• aomething more than 

• bar. pecuniary obligation il •• tab1i.hetl. Dy contra.t in 

(10) See infra, pp. 124-125. 

(11) 

(12) 

(13) 

Thia interpretation i. dilcu •• ad intra, pp. 50-64. 

Go1d (1962) 22. ~. supra, p. 27 at n. 40. 

BntscheidUDfbD au. Inter802flen Privatreoht, 1958-59, 
Ro. 1351. I.ëi •• ls sta iê! and dl.cua.ad in Gold 
(1964) 22. ~. supra, pp. 457-465 • 
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the Clearing Dollars Case decided in 1954 the COurt, a Cam-
, 

mercial Court in Hamburg,(14) assumed that an agreement be-

tween Be1gium resident. and a Hamburg firm for the purch.se 

fram the latter of 500 tons of sulphat. of ammonia at 46 u. s. 

"Clearing Dollars" per 1,000 kilograma, payment to be made 

under B.1~~an-West German Clearing, wea an "exchange con­

tract". (1S) 80th these German caees ahou1d be compàred vith 

the 1atar deciaion of the Supreme Court of Germany in the 

"maize refining" oa8e(16) which embraced the more liberal in­

terpretation of "exchange contracts". 

The deci.ion in Emet v. Bossers , Mouthaan(l7) decide4 in -
1953 by the Commercial Tribunal at Courtrai, B.lgium allO 

embraced a narrow construction. Thera Belqian plaintiffl su.d 

Dutoh defendants for damagel for br •• ch of an agreement re­

garding the exploitation of plaintiffl' method of manufactur-

ing cork ahoa .olel. The Court, citing six reason., rejected 

de fendants , contention of the "absolute voidness" of the con-

traot. (18) Among the lix reasons the Court pointed out that 

(14) 22 Int. L. R. 730 (1954). This oaee la discu •• ed in 
Go14 (1962) 22. cit. aupra, pp. 79-82. 

(15) Other aspecta of the deci.ion in this Ca •• are disou •• ad 
infra, pp. 69-70. 

(16) Discussed infra. p. 54, n. 42. 

(17) 22 lnt. L. R. 722 (1953). 

(18) S •• di.cu •• ion of the meaning of "unenforoeable", infra, 
pp. 96-102. This ca •• ls di.cu •• ed in Gold (1912) 
22. g!!. supra, pp. 79-82. 
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there was no general agreement by the authorities that the 

term "exchange contracts" included "a normal international 

contract invo1vinq commodities and payable in money". (19) 

The term a8 narrowly defined deacribes only thoae con­

tract. in which the pchange of currency or other interna­

tional media of payment, go14, for example, ia the obj.ct of 

international commerce. Thi. interpretation excludea not 

only contracta involving aecuriti •• or merchandia.(2~) but 

alao oonveyanoe. of land, and tranafera and aaaig~nta of 

tangible. and intangible •• (21) 

Significantly, thi. interpretation i. tanta$ount to the 

Fund Agreement description of "exchanqe tran.açtiona" betwaen 

a member's currency and the currency of other'members. (22) 

Inaamuch as Article VIII, Section 2(b) wa. oriqina1ly drafted 

in tarms of "exchange transactions", (23) but 1ater revised ta 

(19) To atmi1ar effect ia the statement of the Diatrict Court 
of Maastricht, Netherlands, in Prantzmann v. Ponijen (30 
Int. L. R. 423 (1959), Neder1 na.e Jûrla,rudentle, 1960, 
No. 290 (in Dutch), Ti sc r , If l (1 61), p. 190 (in 
Bngliah» that a con rac or e exchanqe of Indone.ian 
currency for Dutoh currency "conatitute. an exohanqe 
contra ct vi thin the IOle .eanill9 of thi. tem·. The 
Prantcmann case is d aou.sad elsewh.r. in thia .ssay, 
s •• lnlra, pp. 90, 112-113, 121-122, and it i. al.o dis­
cua.ed in Gold (1962) ~. oi~. supra, pp. 113-118. 

(20) Nu •• baua, Money in the Law National and International, 
22. ~ .• upra, p. 5~j. 

(21) Contrait, Mann 3rd ed., !œ' :!!. lupra, p. 440. 

(22) Pund Aqr .... nt, Article IV, Sec. 3, Artio1e IV, Sec. 4 
(b), and ... also Article XI, S.c. 2. Bmphasil added. 

(23) proceediogl and Documents of th. United Nations Moneta!y 
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~ -exchange contracts",(24) it may be infarred that the 

• use of "axchange contracte" in Article VIII, Section 2(b) 

8how8 that the draftsmen intended to convey a meaning differ­

.nt fram that conveyed by "exchange traneactions", u.ed else-

where in the Fund Agreement. (25) 

Fr~~hi. diff.rence in term8 Profeesor NU.8baum con-

cluded that it was "obvioua" that "exchange contract" had a 

"narrower .iqnifioance" than the term "exchanq. transac-

tian.". (26) But, it aan likewise be a •• erted, and with aqual 

force, ~at the U8. of the different term, "exchanqe con­

tract." wa. intendad to convey a broader meaning than the 

tera "exchanq. transaction.". Thul the validity of Profe.lor 

Nu •• baum'. conclusion s-.me to be subjeot to considerable 

doubt. One point i8 certain, however, a narrow construotion 

dsnia. effect to, rather than tmpl.ment. the broad eoonomio 

poliey of the Fund Agreement. Such narrow interpretation 

Ihould, therefore, in the interesta of international economic 

cooperation, he avoid.d. 

,(23) Continued. 
and rinaneial Conférence Bretton Wood.« New Bree­
abIre, Juiy 1-22. 1144, 2 vol •• 1948 (h.r.lnaf~r 
rel.rre! to •• 1 rooeedi~."), Doc. 32, p. 54. S.e, 
generally, aupra, pp. 23- A. 

(24) Unfortunately, no atatement of the rea80nl for the 
ohange 18 qiv.n. Proceeding8, 22. ~. 8upra, Doc. 448, 
p. 808. See lupra, p. 2e. 

(25) Mann 3re! ad., 22. E!!. supra, p. 441. 

(26) Nua.baum,~.~. lupra, p. 542 • 
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--The Second Suggestion: 
Dr. Mann's Earl! View 

A second suqqested Interpretation of the te~ wexchanq. 

contract W is open to critici81ll similar to that made of the 

firat suggestion. Dr. Mann set forth thi. interpretation in 

1947 but ha~ now abandoned it.(27) He defined an exchanqe 

contract .s _ contraot by which one of the parties pr~ises 

~ pay a .um of money in the currency of a country whose g­

chanqe control requlation. prohibit the tran.action. Dr. Mann 

Ciive. thi. examplel if by aontract made in Bnqland, A, an 

~.rican, promi ••• to pay B, a SWia., Prench franea in Franoe 

and the oontract i. eontrary to French exehange control regu­

lation., then the contract is un.nforeeable in Bnqland. But 

th. eontract would probably be enforceable in England if, 

eontrary to French but not to Belqian exchange control regu­

lation., A promiaed to pay Belgian francs to B in Pranc •• (28) 

Thi. Interpretation !nelude. within the purvi.w of 

Article VIII, Section 2(b) aIl contraotual transactione for 

payaent in the eurr.nc% of the country wh.re the eontract i. 

to be performed, if the contract is contrary to the exchaDge 

(27) 

(28) P. k. Mann, The !Kehan,. Control Act, 1947 (1947) 10 
.~;/L. ~. 411 at p. 418 . 
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control regulations of that country. Thi. sugqested inter­

pretation is, in seme respects, broader than the firet for it 

inc1udes contracte which provide for the payment of currena.y 

otherwise than in return for a foreiqn currency and Oou1d in­

c1ude for example, contracta for th. sale of qoods. But 0-

cIudad are two categories of contracts: 1) these for the 

sale of qoo4s for gold, for .ecurities, or for currencie. of 
-àther countriee wher. payment is to be made in th. country 

who.. foreign exchange resources are affected and whose ex-

change controL requlations would be violated if payaent vas 

made in currencYI and 2) contracts euch as that ref.rred to 

above callinq for payment of Belçium francs in Prance.(29) 

This suggestion has been abandoned by its author,(30) criti­

cized by other writers,(31) and disreqarded by the courts. (32) 

It ie psoper1y criticized and disregarded for it 18 a re­

strictive definition which would not be easy for the courts 

to apply. 

--The Third Suqqestion: 
A Broad Construction 

The third sU9gestion i8 that "exchange contracta" are 

thos. contracte which "in any way affect a country'. exchang8 

(29) 

(30) 

Mann 3rd ed., 22. cit. supra, p. 441. 

See supra, p. 49. -" 

(31) See, Gold (1962) 22. cit. supra, p. 54, n. 38. 

(32) In Banco do Braail S.A. v. A.C. Iarael ComDOditieCO., 
Inc. supra, €he majorlty notëd thls •• a po •• IS 
rntirpretation, 12 N. Y. 2d at p. 375, 190 N. E. 2d 
at p. 236, 239 N. Y. S. 2d at p. 814. 
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reaources". (33) That ia, an exchange contract is a contract 

which wOuld, when performed, increaae or decrease, in an 800-

nomic sense, the amount of foreiqn exchange or other inter-, 

national r •• erv •• which are under the control of the country, 

who •• ·curr.ncy" ia involved. (34) . .. 
Thi. broad aefinition of the term "exchang. contracta" 

include.: contracta for the exchange of one currency for 
1 

anoth.r, tran.national contracta for th. aale or purchaae of 

9004a or servicea, and international loan agreement., in­

cludinq contracta providinq for the tranafer of s.curitie. 

fram a resident to a non-re.ident. But, the term "contract" 

i. a limitinq one - it does not apply to cla1ms ariainq !! 

delicto or to claim. arisinq on the devolution of property. 

Havever, clatms by the owner of a chattel aqainst the po •••• -

sor may be included sinee they are often founded on contract. 

(35) 

(33) 

(34) The interpretation of the t.ra "involve the currenoy" ia 
4i.cuaed infra pp. 65,-77. 

(35) 
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Purther, thi. third suqqested interpretation appears to 

be in accord with the first purpoae of the Fund Agreement, "to 

promete international monetary cooperation". (36) Such 1nter­

pratation doea, however, make the word "exchanqe" superfluoua, 

for the el~uae, "exchanqe contrarts which involve the currency 

of any member", eould have aimply been drafted to read: "con­

tracta which involve the currency of any member".(37) To thua 

ignore the important word "exchange" May be contrary to estab­

lished principles of treaty intetpretation,(38) but that flaw 

ahould not be fatal in light of the difficultv encountered in 

negotiating that provision and the need to achieve the over­

ridinq purposes of the rund Agreement. And, this 8uqge.ted 

interpretation presents other difficulties. For example, Mr. 

Gold queries: whether and ahould th!s definition reach a con­

tract by non-reaidents of state A which call. for performance 

within state A in the currency of atate A, but with aa •• ta fram 

without state A, aince at once on performance the for.i9n ex­

change reaources of .tat. A are incr •• aed with the puroha •• of 

(35) Continued. 
L. J. et pp. 887-888. Cf. Mann, Mon~ in PUblio Inter-
national Law, ~. oit. aupr., 26 I.Y~.L. at p. 2", ~ 
who .tat.. tha~th.-provi.lon do.. not axt.nd to claim. 
by th. owner of a chattel aCiJain.t th. po ••••• or and for 
thi. r ••• on Article V%II, Section 2(b) .a. ~terial 
to the c •••• of Xahl.~ v. Midland .. nk Ltd. [1949] 2 All 
E. R. 62~ (19501 A. C. 24 and trjî§T-ïn v. Zlvno.ten.ka 
Banka [1949] 2 All E. R. 671, 1 . c. !1. !fi ••• 
oaees are 41.eu •• ad infra pp. 115-118. 

(36) Fund Agr .... nt, Article l, (i) • 

(37) Mann 3rd 84., 22,. 5:!!. supra,' p. 44l. 

(38) See supra, pp. 21-23. 
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etate A'. currency by the payor and then 4epleted tbrouqh the 

aale of atate Ata currency by the payee.(39) In anyevent, 

thi. 1iberal conatruction of Wexchanqe contract.- has be.n 

adopted in oS number of 1aadinq court deai.ions. 

The earlieet of these deaisiona ie Le.singer v. Mirau 

decided ip '1954 by the West German Court of Appeal (Oberland-
, 

e.qericht) at SChle.wig.(40) The facta are pictu~ •• qu •• In 

~y, 1949, the parties, who w.re Auatrian citizene, aqre.l 

that plaintiff, Lealinger, was to lO4n defendant, Mirau and 

one Karplua 30,000 Auatrian shi1linql to try out a syat .. of 

roulette in the casino at San Remo. In return, Leesinger wae 

to receive thirty par cent of the profita but va. not ta 

shara in any of the 10ases. Also, Mirau and Karp1ua -quaran­

teed w Lessinqer 3,000 Au.trian shillings a month. Le •• inger 

in fact furniahed Mirau and Karplu. U.S. $1,000, the equiva­

lent of 30,000 Au.trian .hil1inge. The payment wa. in vio­

lation of Austrian exchanqe control raqulations. As might he 

imagine4, Mirau and xarplus lost the ft\onay at the gabling 

table. and failed to mate Any repàym.nt. Mirau tharaafter 

took up re.idence in Germany. 

Le.sinqer brouqht this action ln tha Provincial Court 

(Landgerioht:) at LUbeck. (41) He souqht the equivalaftt in 

(39 ) 

(40) 

(41) 

Gol4 (19&6) ge_ ~. supra, pp_ 30-33. 

22 Int. L. R. 725 (1954), Jahrbuch, t'tir Interutioaa1t! 
Recbt, V (1955), p. 113. thi ca •• 1. al.cu .. a li ' 
Dit ... , 22- ~. supra, p. 29. and in Go 14 , (-1"2) 91' 
~ •• upra, pp. 90-'4 • 

(f .... 1 .. 

, , ~. ", _ .... ;,. , 

'l'be Provincial Court (Land,ericbt) 1. the GerMa ~t, , .. ,' 
of tir.t ln.tanc.. , ~',,' 
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Genaan currency of u.s~~ plus interest. The LaI'14gericht 

. ~- -~ .... ~ ...,. 

di .. i •• ~ Le.singer'. ola~ and be'appe.lea:--.rhe Court of 

Appeal .ffirmed, and st:ated t:hat bath ,.,st Germany and Au.tria 
. . 

ara part:l.. to the l'und Agre.ent J that the loan contract wu 

void und.r Austrian exchange control ragulations, t:hat Article . 
" , 

,VIII, SectiC?n 2 (b) obliqated the German cour~s to apply Aus-

uian exchange dontrol ~ulations anc! thU8 breaoh of the loan 

agreement did not 9ive ri.e ta a clalm for repayment of the 

amount loanec! becauae the agreement va. an axchange'contract 

within the meaninq of Article VIII, Section 2 (b). Regarding 

the .••• ning of the term "exchUlge conuact" the court .tat.dl 

" ••• Undoubtac!ly, the eonuact of loan i. a 
conuaet in th •• an •• of Articl. VIII ••. 
It 1 •• 180 an _change eontract within th.-
.. aninq of thi. provision. Por .xchanq. con­
tract:. are contracta which ••• prejudice the 
currency of • aember ••• Thi. interpretation 
i. the only one compatible vi th the ~rpoa. 
of the control of foreign exchange re-
.ource ......... "(42) _ ...... 

In 1956 the Tribunal d'Arrondi.s.ent ~ Luxembourg 
t , " 

(Civil) decided Societe Filature et Tissage X. Jourdain v. 

(42) 22 Int. L. R. at p. 727. A further aspect of the ça •• 
denying recovery on a quasi-contractual theory is 4i.­
cu •• ed infra, p. 121. 

And, the Supra. Cour~ of Welt Germany on *y 2&, 19&2 
(wertp!,ier-llitteilUD9'enr. Ro. 21, pp. 601-602), in an 
action or monetary COIIJ*l8atioft. a.s~ tbat an agr.e­
•• nt between plaintiff "finder- and a.!indant, Auatri.n 
'.0ger l'efiner, by wbich plaintiff " •• to rec.ive "oom­
ai •• ion or qoo4.- in re.pect ,of aIl maiz. prO'c •• sed by 
~èf.ndaDt for al1 CerMn ~lrJÙ, vi th certain exc • .,.. 
tj.on., vas an exchaDg_ Q)ntract. '!'hia ca.a is di.CUBae4 
i*",0014 (1964) !i.' c!,t:. supt.".pp. !J5-468. 1" 

" , 
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!PeP- Bmen-B!nt.Der. (43) In tUt cue the court declare4 
.& 

tilat a contract by' whlch Jourdain, a rrench f~rta, aCJree4 to 
• •• 11 to Stranq8, a te. ieSent of Lux.abourg, seven bal.. of 

poplin fo:r '41,685 'rr~h' franc. ·con.titut ••. aD exchaDf. COll-
" ~ 

tract wlthin tIle ... n!Dt il, Articl. VIIi[, Seotion 2 (b)· of 
\J -- ,. 

the Pand a.wr.-.nt. ~U. 'th. court h.14 that a conuact for 

the .ale of merohan41.. in return for cur.ney i. an • excbaJl9. 

dôntract" and tmplicitly rejected the re.trictiv. con.truction 

of that terme (4., 

In 1961 the Court of Appeal (~4' APR!I) at Par~. 

(Pir.t Chulber) 4ec~de4 the iJDportaDt ca •• of Moojen v. !.!!! 

Reich.rt. (45) Thara the Court foaneS that plaintiff, Moojen, 

wa. an "e~fective r~.id.nt· of the Netherland." that 4efenc1ant, 

Von .eichert, was a citizen and ra.ident of W •• t GermanYI Ith&t 

the corporation which va. involvecS, the GuteDberq corpofation, 

wa. incorporated lUld.r Prench 1." and lrâ4 lt. principal place 

of bu.lne.. in France J and the t Mooj.n'. conuact of a •• lp­

ment and •• 1e to. Von Reich.rt of 230 of his .bar.. in Guten­

berg ln return for pàyment ln rrfDch frané. wa. an axcbaft9. 

aontract within Article VIII, Section 2(b) of the Pu" Agr .. -

mat. 

(43) 22 Int. t. R. 727 (l'S'), '&,1cr1.1. trm1!eol •• 
(l'57) p. 35. Tbe ca •• i. ê1 .ou.iiia Il ) D. 
cit. .upra. pp. 94·'6. 

.f S.. aupra, pp. 41-4.. " ;; 

. ~ Cdur.- 4e Droit lilit"jI'E1vl., vol. n . ll1'U) p. 1 , 8';i.ôiiiDi1 l! MP~ (C1U1l~) 
{1"2) p. 118. o... 'bltI2) ~ .. 
!le ott. aupra, 'pp. 143-113. -
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'!'he Court held 

re .. o~ings The principal Purpo.e of the Pund Aqre.ent i. not 

to tleuure the etability Of DIOnay pariti .... but rather tlto 

praaot. international monetary cooperation." Thue, it 1 • 

nece •• ary to examine whether the oontraot of .a1e oan have a 

"d.triae~.l effect· on the tlourrency r .. ouroe." of the Retber­

land., a l'und memb.r. A eonu.ct of sale between a Dutch 

r.sid_t, and a German re.ident tlexpr"led in !Tech franc. tI '. 

can ., affect the Dutch lIOonomy Il for the Netherlan4a ha. an in­

ter.st in th. rçatriation of the foreign éurrenoy obtaÙlec! 

froa the lal. of th. Ihare.. The court .ai41 
1 

"But wh.... the pr1mary object of the 
Bretton Wood. Aqr __ nt vu 't.o prCllOu 
i~ternational monetari' co-operation', 
wher •• e it i. accorct'ii19ly nec .. sary to 
enlure a •• ffic;2i.n~ a eo-operation a. 
po.sible, to dete~ine if the contr.ct in 
que.tion may haveu! detriJaental .tfect on 
the finanèial ait tion of th. M.mber State 
Ithe Metherlande] r, in other varde, if ft 
ia liable to affect in Any vay th. currency 
re.ource. of that country, 

"Wheraa. i t ia beyond doubt in the pre.ent 
ca.. that al though the contrac~ i~ 4i,pute 
was expre.aed in Prench francI, it aan 
affect the Dutoh econc:ay, it beug in the 
intere.t of the Tre.sury of that eountry . 
that its resieSent, haviDg obtaine4 a "" • .1.r 
priee for the shar.s of which be wa. th. 
owner, .hould repatriate the currancy ob· . 
taine4". (t6) 

- / 
'!'he court .ent on .. ~ reject ctefendant, roia: ~~içber!)â 

. further argwaents t a) t.hat a oontract.-for the .ale 0 ahaf" 

, , . , 
, 

(4&) .• 9 j. D. 1. (Clunet) !'l2. ~. .upra, 

., ":,.:. ~ • '" , ..... , * 
.. .. -

'... ~ 1 
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, in a French corporation, vith· it. PlaCr of bu.in .. a in Pr .. ~# 

for French frano. did not oon.tituta ~han9. oontraot ~ 

volvin9 the currency of th. aetherlan4., and b) tut Article 

VIII, section 2(b) oaver. only exohaDge oontract. that are 

contrary to exohang. control regulation. that affect tran.f ... 

ana paym.bt~ for current, a. 4iatinquiahe4 from oapi1:al or 

other, international tran.action •• (47) 
" 

A further lignificant holding favorlnq the broad con­

*truction of "exchange contG4cts" 1. th. 1966 Bnqlilh Court 

of Appeal decilion in Sharif v. Azad. (48) In that ca.e plain­

tiff, Sharif, .ouqht to r.cover on defftndant, Azad'., • 300 
1 

check. Azad defendad on the qround that the underlyi~9 tran.-

action va. i11ega1, v~id and unanforceab1e. He re.ted hi. 

def.naa on the facts that one Latif, a r.lident of Pakiatan, 

came to Bngland ln 1964 for a short vilit, that Latif, nee4tDg 

fund., obtained D 300 fram plaintiff, Sharif, and in return 

gav. Sharif a check for 6,000 Pakiltan ru~. vith the pay .... 

name 1eft blank, that Latl!'1 check va. 4rawn on a Paki.tan 

bank, that Latif die! not have permia.ion frcmt the Palti.tan 
li 

.xchange oontrol authoriti •• , to exohallCJ8 rupe •• for It.rli.D" 

thua '4elivery to Sharif by Latif of hi. ru,.e ch~k "as ln . 

contravention of Pakiltan exchange control lav., that Sbarlf 

(47) 

(48) 

Id. PI 727. 
pp. 112-113. 

Thi. point i. disoua.ad further infra, 

hporte4 at 11g67] 1 Q. 
(1966] 3 W. L. 1. 1285, 

8. 605, (1916J 3 All !. R. 785. 
41 Int. L. R. 230 (1966). 
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had 8014 Latif' s check ta defendant, Asad, a uav.1 agent, .' 
who paie! Sharif vith the check in i •• ue - a post-dated check 

for • 300, that Asad had inaerted the name ot his brothe1;', 
\ L, 

who wa. living in Pakistan, as the payee in the Latif checJ" 

that the Pakistan autheritie. bec ... suspicious and withhe1d 

payaent on'the Latif check, and that As.d hàd accordiovly 

.toppee! payment on hi. check to Sharit. Sharit then suee! on 

Asad'. check. 

The County Court gave judgment for Shari! and Azad ap­

pea1ed. The Court of App.a1 unanimoua1y di.missad the appea1, 

in ef~ect affirminq the judq.ment"bélow. The Court of App •• 1 

d1stinqui.hed two contractual transactionsi the firat be­

tween Latif and Sharit and the second between Sharif and 

Azad. The Court held the firat of these wou1d have been un-

entorceable as a result of Article VIII, Section 2(b) of the 

Fund'Agreement, which has the 'force of law in the Uriited 

Kingdom. But the second transaction, a1though an ·"exchange 

oontract" va. not un.nfora.able under Paki.tan 1av and thua 

••• not unentorceable. in the United Kingdom under Article 
< 

. VIlI, Section 2 (b). The Court •• i4 that Sharit could .ucrceecJ 

aD hi. 01.111, •• i t ••• b.se4 on the .econd tranaaotion, tor 

tbat l exahan,e contract w.a DOt proh1bit:e4 by Pakiatan lave 

'In atating it. 4.ciaion, the Court gave the term -ex­
chaftge contracta" a broad con.truotion. Lord Justice OiplocJc -

regard ta the objects of the Bretton WOOds Agreement to pro­

tect the cw:rencie. of the .tate. who are parti..... He ac:.m-
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" ••• 1 .bouleS he preparee! to hale! that the 
fol1owing v.re t exohange contract.· vis., 
(1) th •• VZ' .... nt betw.en thè p1aintiff 
[Sharif) and Latif wbereby th. plaintiff 
Agr .. eS to S-y Lat!t 300 pound. for the 
rupee chaque, (2) the agr-..nt ••• whereby 
the detendant (Asad) agread to i •• u •••• hi. 
ch8qQ.e for "'SOO pounda in exchange for the 
ru,.. obequ •••• &nd (3) the contracta between 
Latif'and th •• uooa •• ive holder. of th. 
rupee chaque •••• 

"But not a11 the.. • exchange contracti' .ere 
contrary to the provl.ion. of the Poreign 
axchang. Regulation. Act, 1'.7, of Pâti.tan, ••• "(.') 

And Lord Danning, Ma.ter of th. Roll., .~at.d t.bat in hi. vi_ 

exohang. contr.ct. are "any contr.cta whieh in any way affect 
" 

the oountry'. exchange re.ourc •• ", .aying in part: 

"The wards 'exchang. cont~~~t.' are not 
defined, but 1 think that th.y mean 8.l)y 
contracta which in «ny vay affect the 
country'. exchange re.ourcea. Tha con­
tract. vith vhich ve are conc.rned her. 
are all 01e.r1y exohange contracta. They 
affect th. exchange resource. of Pakistan 

\ and Bn9la~. If th.y offend again.t th. 
ourrency régulations 'of 'aki.tan or Bngland, 
th.y are un.nforc.able •• 1 •• " ( 50 ) 

The language of the ju.tice.' opinion. 9iv8. a broad 

.... p to the fi~.t .aDt~o. otArticle VIII, Section 2(b). 

But the Court, in 1tml tation of 1 ta own recognition of tbe 

policy of tha rune! A9r ... t, die! net 'implaent the policy of 
1 

the Paki.tan exobange oonu01 regulation., (51) Rather, th, 
(.49) 

(50) 

(51) 

". 

Il''7J 1 Q. B. at p. 'li, (1966) 3 All B~R •• t pp.789-790. 
\ , 

\ 

Il'''1 1 Q.- •• at pp. 613-614, {1966] l,All B.R. at p.187. 
~ \ 

rf the truMc'ion •• -.'toppecJ it .a. a~ a r •• ult of the 
action of ~e • __ lRaM autbbriti •• in w~tbho14ill9 pay-. , \ 

5. '" 
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Court .everec! th. 1118981 &DI! unenfore.able f~c:a the le;al 
" 

part of tha tran_action ana enfore.d the latter. 

Thera are no American decia10na whioh cl •• rly .upport a 

liberal interpretation of the term ".chuq_ contract". Bov­

.ver, two c __ ... , both deoided by the New York Court of Appeal., 
,~ 

1 

are of iD~.t. The tiret i. P.rut. v. Boh_ian Diloount 

l&Dk ~quida~ion.(52) In that oa •• plainti~f'e deced.nt, 
• .1 

·P.rut., a citizen and re.idant of, C •• cho.lovakia, hacS been an 

employ.e of a pradece •• or of cSefendant: bank, a Czecho.lovaklan 

oorporation with ita principal pIao. of bUlineal in Pra~. 

In 1'38, Parutz bec .. e entitle4 ta • penlion of 6,000 Cseoh 

orOWJl8 per month payable at the bank'. praque office. .8e re­

céived hi. pen.ion throuqh October 1942 aven thouqh, in 1'40, 

P.rutz had 1_ft Caechoslovaki.. He bec ... a United States 

citizen in l'4S and died there in 19.9. 
1 

Jefore he died Perut. CClIIIII8nced thil action to recov.r 

th. United States equivalent of -396,857 Cleoh crown. due hila , 

but paid into a blocked account a t th. bank 1n praque, and h. -: 

.ttached defendant bank'. fund. in New York. C.ech regula-

tion. forbade ·payment in currency Or for.19n exchange to a 

aon-r .. J.clent unle •• lie.nle4 by proper authority and no 11-

(51) ContinueeS. 

(52) 

lient on th. " 000 rupee check and not a. a relul t of tbe 
relu. al of (he court to entorc. aD exohange aontr.ct 
vb10b ••• contrazy to th.laJti.tan exchu,_ control r.,u­
làtiOn •• 

:) 
•• porteeS at 30~ H. Y. 533, 110 N. B. 24 , (1953), alao, 
22 Jnt. L. R. 715 (1'~3)~ Reporte4 below at ,.Y.L.J., 

'0 
, 

~ ~ '). '" 
1 \~. ,.~ ; , 10,. 

~ ~,,-... ' ~ .. ,J. ••• , _ 
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ceue bac! been o~ne4 for. ~ent to Penta. On a stipula-

tian of faet. tbe'Supr ... Court dl8ad •• ed the eomplaint and 

Peru~. app$lle4. 

'l'he Appella~ Divi.ion, 3-2, rever.ed aDeS CJranted jud9-

.. nt to plain~itf far .'t937.l4, th. dolla~ equivalent of 

396,857 C • .,h crowna. The bank appea1ec1. The Court ol Ap­

peal. unanimou8ly rever.ad 1:11. Appel1ate Divi.ion, atating 

~at the eontract va. governed by Czechoalovaklan la. and that 
1 

J -th. "CsechoslovaJdan curr.ncy control lava in question cannot 

here be de .. ed to he offensive ••• [.s "contrary to our public 

poliey"], aince our Federal Government ane! the C.echoalovakian 

Government are member. of the International Monetary Pund·.(53) 

Untortunately, the Court made no expre •• mention of 

Article VIII, Section 2(b) or of Any other specifie provi.ion 

of the l'und AcJreement. But it i8 arguee! that the oa •• va. 

deoidea on the ba.i.o! Article VIII, Section 2(b).(54) 

Tharefore it followa that the contract involved vas an" ex­

ohange contract in. that it atfects the exchanqe r •• ouro •• ot 

(52) 

(53) 

(54' 

.. 

• 
Meyer, 

B. 2d at pp. 7-8. aracketa 

-' 
0014 (1912) 22- '&t. supra, pp. 52-5., Meyel', 22- 2!!. 
aapea, 12 YaIe at:PP. 899·900 • 
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a C01llltry. (55) This interpret.ation has, .bowever, jccae SC1IIIe­

what les8 tenable' ainee the ~ronounc_ent of the. _ York 
,f 

Court of Appeals in Banco do Braail S.A. v. A.C. làtael Cam-
I 

modity Co., Inc. (56) ! 

The .econd New York Court of Appeals oase bearing on the 
• 

int.rpra~tion of the tarm "exchanCJ. eontraot" ia Southweatern 

ShiWa, COrporation v. Nation'l City Bank of New York. (57) 

,~ere plaintiff, Southwestern, brought the action tQ raoovar 

• $37,222 peid by the defendant, Citibank, to one Anlyan, rath.r 

the, as promi.ed, to'South" •• t.rn. The suit aro •• a. follOWlI 

In 1951 Garmoja, an I~lian eonearn, plaoed an order vith 
" , 

Southw.at.rn for 300 tons of fatty acid, for $37,222. Garmoj. 

did not obtain the required importera' lio.na. to pay dollar •• 

Inataad, Garmoja arranged vith Corti, anothar lta1ian coneern 

(~lCh had a lieenae ta pay dollar. ta Anlyan for ih. impor'" 

tation of rags) to depoait the lire equivalent of $37,222 in 

Corti 'a account at Credito Lombardo, an Italian bank. Credita 

(55) 

(56) 

(57) 

An alternative int.rpratation of th. caaa anl th. tmpact 
of th. deci.ion regarding confllct of la". and public 
polioy are diacu •• ad el • .wher. h.r~n, pp.132-l33, 150-151. 

S.e .upra, pp. 42-45. 

'l'he principal c" •• 1. notecS by Jt. 8. 8upowitz in (195" 
21 U. ~it~. L. aA 551 &Dd 41.o ... e4 br Cold (19'2) 21' , 
~ •• upra, pp. 17-100, .l02;-1~8. Q • 

, ., 
'\ .. 't' ~ , 

-"'~ ~~:j.. -.' 
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veuld tralUJlllt a credit for the dollar equivalent ta Citibank 
, 

in favor of Anlyan and Anlyan _14 i 9D th. dollera ta 

8out.hwest.ern. An1yan .. da the a •• ig t, Sout.hw •• t.ern 80 

notified Cit.ibank and Citibank promis t.o pay Southwe.t.ern. 

Thareaft.er Garmoja paid 23,310,000 lire t.o Credit.o for Corti'. 

account. --The Italian exchang. conao1 authoriti •• ~anaf.rrec! 

$31,222 by cable to Citibank for Anlyan, vith instruction. ta 

pay Anlyan. Citibank paieS Anlyan inetead of Soutbv •• tern a. 

promi.ed and Anlyan ab.coneS.d vith th. funds. (58) Citibank 

r.fu •• d ta retmbur.. Southw •• tern and Southvestern brougbt 

.uit. 

Aft.r trial th. Suprem. Court. of New York .et a.i4e a 

jury verdict for Southve.tern on the groundsz that the agr •• -

lIlent b.tw •• n Garmoja and Corti and the a •• ignment by Anlyan ta 

Southwe.tern :.re in violation of Ita1ian ..change contr~ 
regulations and vera i11egal, and that Soutbw •• tern v •• either 

the alter ego of, or agent for Garmoja. '!'hu. the Court ap­

p1ied Article VIII, Section 2 (b) aDd barred the suit. The 

Appellate Division unanimou.ly affi~d, without opinion, and 
1 

Southw •• t.ern appea1ad. The Court of Appeal., 5-2, rever.ad 

and gave judgment for Southwe.tem. In.o doinq it •• vere4 

tb4 ill89al Garmoja - Corti agr .... nt and Anlyan a •• ignaent 

(58' In 01' about 115'7 bl:i.n .~. 9004 ~ortUD. r .. cb~ it.· peak. 
H. wce approxt.ataly $150,000 in th. Iri.h sw..,.t~. 
an4 ,aine4 ocm.1derabl. notic.. But th.ft hi. ,.et 
caWJht up vi th hla. 1ft a ca.. broutht on hi. • .... p­
•• t and tr1ed pr;1or te th. trial in the DriQi.,ù ca ••• 
80 .tU'ft auacl and recoyuad $37,222 frai Ida. , 
Sou •• te Co ra v. blyy. S lUao. _ 

') 

., r. . \ 

,- {,: ... 



• 

'. 
, .tl.' " 

• d·· 

. ; 

. . ' 
froll Citibank'. oblIgation, " •• a mer. eSepoeito.y ~ UUiJ-

..t' 

mittal - 4gent of the proceed. or the arrangement-, te paf th. 

$37,222 to Southwe.tern. 8y ~18 .... n., th. Court. wi1:hheld ' 

impl .. entati9n of Artiol. VIII, Seetion 2(b) in a tr~ •• ctiOD 

olurly within th. purpo.e of the l'Und Agr_ent. (59) 

S ... ry 

Thi. exten.iv. di.cu •• ion of th. cal •• and .uthoriti •• 

aafg •• t the following conclulionl reg.reSing the •• anin9 o~ 

t.1'II "exchanq. contracta" 1 

Of th. thr •• d.finitionl which have b •• n propoled of the , 

t.ra "uchanq. contract." only the fir.t and th. third are 
,-

advocated today. Contemporary aut.horitiea reject the fint or 

narrov conltruction and favor the broaeS interpr.tatlon. In 

••• ence the broad interpretation ial exchanq_ contracta are 

tho.. contracta which affect the exchanq8 re.ourc.. of th • 

.....,.r oountry who •• currency i. involve4 •. But, th_ limita 

of th. O'oneapt ".ffact" have net a. y.t been •• ttle4. 

Thar. ia a good eSeal o~ ca.. law on the meaning of the 

ten "exohange contracta". Unfortunately, the court. are 

divi4ed •• te wh.ther the broad or narrow int.erprat.tion i. 

(58) 

(S,) , 

ContinueeS. 
842, 160 N. 
aff'cl, 4 A. 
1157). 

, 

Y. S. 24 674 (Sup. Ct. N. Y. Co. l'57), 
D. 2d 944, 168 N. Y. S. 24 208 ~.t Dept. 

'l'he cœbined .ffect of the wo c •••• , SOu~ .. tun • 
lational City Bank and Southweatern v. Ina' riiGl~ 
ln • O\1rloul al.oarriag. 01 3uailce t Sou Item v •• 
handac:aely r..,.r4e4 for eD9avlnq ln an 111*1a1 ac ..... 
It recovere4 tvic.. ' 

,.' ,t 

,.~ . . , '. 
- l ' .... ':l, 
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to be preferred. aecent decisions of European courts favor 
" 

the broad interpretation, but decisions by Courts in the'" 

United states appear to favor the narrow view. It ;1'. sub-

mitted that the broad Interpretation ia to be preferred on 

qround of international financial and economic policy. 

The Tarm • Invol ve the Currency" 
ShouleS Alao Be Construed ln Its 
,road , Bcancaie Sen •• 

For reasonl similar ta tho.e supporting the conclusion 

that the term "exchange contracte" abould be interpreted 

broadly, the phrase "involve the currsncy" should alao be 

construed in a broad economic s.nee rather than in a narrow 

and legali.tic vay. Not only will a broad Interpretation 

taplement the economlc canaiderations behind the adoption o~ 

Article VIII, Section 2(b) but a broad interpretation i. 

tmpliclt in the ward, "lnvolv.".(I) "Involve" comprehend. 

th. idea. of "affecting", "relating ta" and "being conn.cted 

vith" as vell as the ideas of "includinq" or "containlng".(2) 

Two vi... as to the proper Interpreta tion of the phra.e 

bave besn IU9gelted: A narrow view by Pror.laor NU.lbaum and -­a liberal viey by Dr. Mann and Mr. Gole!. As we hava <.en 

Prof ••• or Nuasbau. hal taken th. position that "exchange con-

tract." are thoa. contracta which have "international media 

of p&ymtlnt" as their exclusive objecte Contracta invalving 

(1) S .. lupra, p. 51. S .. al.o, Gold (1966) ~. ~ •• upra, 
p. 27 • 

(2) ...,.r,!m. ill,. aupra, 62 Yale L. J. at p. 888. 
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qood8, services or securitias are excluded except where they 

are monetary trans.ctions in disquiae. Aocordinq to Nus.baum'a 

view, a currency il "involved" if the contract deala with or 

refers to "international media of payment". (3) 

Dr. Mann, on the other hand, holds the view that "ex­

chang_ contracts" are thole contracta which affect the ex­

change resources of a country, and the currency "involved" i. 
> 

that of the country whose rasourCes are affected.(.) Gold 

,..tate~/that the currency of a Fund member il involved if per­

formance of the oontract would affect that member'. exchaftge 

re.ources. (5) 

(3) Nus.baum, ~. cit. supra, pp. 5.2-54.. To the .... 
effect, J.~. Aorris, and otherl, ad • ., 01cey'. Confl,ict 
ot Lawa, 8th ed. 1967, p. 899: "the currencx of" a ma­
S.r 1. 'involved' if the contract retera to it-. 

The dictum of the majority of the New York Court of 
Appeala In the Banco do Brazil case discussed in detail 
supra, pp. 42-45 also supporta the narrow construction 
of "involve the currency" and rejeete Dr. Mann's broad 
interpretation. The court said (12 N. Y. 2d at pp. 375-
376, 190 N. E. 2d at p. 236, 239 N. Y. S. 2d at p. 87.) 1 

"We are inclined to view an interpretation of .ubdivision 
(b) of .ection 2 that aw •• pa in all contracta affectinq 
any mambera' exchange r •• ource. a. doinq eon.iderable 
violence to th. taxt of the aection. It .ay. 'involve 
the eurreney' .•• not 'involve ,the exchanqe re.ourc •• '." 
Thu. the Court ".id that a contract between Braailian 
r.lid.nt. and New York relidentl for th. .ale of coff.e 
in N.w York for American dollarl wa. not an exch&ng. 
contract which involved the currency of Bralil witPin 
the meaninq of Article VIII, Seotion 2(b) of the Fund 
A9r eament. 

(.) Mann 3rd ad., ~. cit. aupra, pp. 442-4 ••• 

(5) J. Qold, The International MonetafY rund and International 
Law, 1965, IMl P.mphlet Seri •• , No •• ,ISereInaIEer re- · 
lerred to a. "Gold (1965)"), p. ~5J .e. allo Gold (1962) . 
gR. cit. lupra, pp. ~2-93, Gold (1"6) on. cit •• upra, 
pp. '21=35. -," -
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To construe the phras'e in this broad vay iamediately 

raie es two important questions: what consti tutee a country' e 

exchanqe reeources, and when may i t be .aid that they are 
1 

"affected" • 

-"Currency" Mean. bohani. Re.ource., 
j 

Ae to the flr.t qu •• tion, a m.~r's exchanqe resourc •• 

may include as •• t. of Any type which belonq to resident. of 

that member. Thus the term "currency" include8 901d and 

8ecuriti •• a. well al currency and even land, moveable. or 

Intanqlblee.(6) By thi. broad construction barter tran.ac­

tion. are caught, for th. exchange of a ••• ts betwe.n a resi­

dent of a Fund member and a non-r •• ident affect. the composi­

tion of the total etock of aseets of the Fund mamber poten­

tially available for international transactions, that ie, th. 

exchanqe r.eources of that Pund m~er.(7) The followinq i. 

an example of a barter oontraet which falla within the ter.. 

"involve the currency". Hemp i. an exchange resourc. of Bang­

lad •• h for its sale is an important m.ans of obtaininq "bard" 

fore19n currencies. Hemp may be traded ln return for food­

.tuff. or luxury items. The •• "sa1 •• " d.plete the total stock 

of exchange resources of Banqladesh available for int.rnational 

(6) Contra, Morri., 01ce,'8 Conflict of Lava, QP.. cit. supra, 
p. 8991 Articl. Vlr , SectIon 2(6) aces nOE apply -to 
~ran.f.rs of propertyM. 

(7) Se. th. "Maize Refinlnq" caa. referrad to supra, p. 54, 
n.42 whera the contract was, in tha alternative, a Lbartar 
contract. S.e a180, Meyer, 22- ~. supra, 62 Yale L. J • 
at p. 889. 
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~ran.actions s~ne. the •• are sale. for items which will be oon-
1 

aumed -and not resoid. Through the.. sale. ~e exchange re- l 
source. of Bangladesh ara deplèted and theraby affected. 

Nor ia it nece.sary that the quid pro quo for whlch the 
... 

contract provide. ba ~pra •• ed in the curreney of that member 

ot the Fund wha.e resident made the contract.(8) Thus, if • 
? ' 

re.id.nt of one country und.rtakea to pay foreiqn currency to 

-a non""r.aident, that country'. exchanqe resources are .tf.cte4 

for the resid.nt muet sel1 dome.tic ëurrency or a ••• t. to pay 

for fore19n eurrency in order ëo perform the contract. (9) 
c 

Haoj.n v~ Von Raichert, supra, d.cided by the Court of Appe~ 

.. ' ; 

, ~-

at Pari. illu.trate. thi. point. (10) In that ca •• Moojen, a 

re.id.nt of the Netherland., ent.rad into a contract to .a11 

ahar.. in a French corporation for French francs to a r •• idant 

of G.~ny. The Court of Appeal held the contract to be an 

• 
~ 1 

~ ~--....... _______ • 1 .... 

'-~ -~nqe contract which involved thé- cuirency of the Nether-
'----

lands, ~e Moojan was a r~sid.nt of the Netherlands and 

performanc~ ot~e contract affected Duteh financ!al re.ource •• 

(11) \ 
\ 

, f J' 
(S) GoleS .(l~~. cit. supra, Pol 25., \ 

(9) Likevi •• an und.ttaking. to pay dom •• tic currency creat •• 
a e1aim in the non-resident.payee ~9ainst the payor'. 
éountry. _ Thus the.8Xchanqe r •• ourc •• ol the re.i4ent­
payor'. 6ô~rx-"af. Waffected W ~ .!!!!!. 

- , '( \ 

(10) The tacts ot thè caae are .et fo~h. at 1enCJth" .upra, 
PP.' S-S-'S6. ' ) ~ >-

" • (11) S9 J. D. 1. (,Clunet» 2E. !:.!!. supra, p. 725 • 

) 
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Similarly, in the Clearing Dollar. C ••• 'decid~ in 1954 

(12), the Haaburg Provincial Court (Landgericbt) expr ... ~. 

found that the foreign exchange holdinq_, the currency, of 

Belgium vere involved. T"here, det.ndant., BelqiUlll re.id.nt., 

agr.ad with plaintiff., a Hamburq fi~, to puroha.e, (rom ~e 

latter 506 'ton. of sulphate o( uaonia at 46 U. S. Clearing 

Dol1an per 1,000 kil09rams. Def.ndant_ failed to ob tain a , 
" 

Belqium iJaport licen •• and did not take up the goocSa. P1a1n-

tif~e lued for damage.. The Court found that Belqian exchanqe 

res.rval or currency'w.re involved, .tatingl 
, 

-The ca.e at i.sue cames within the term. 
of' thi. provi.ion [Article VIII, Sect10n 2 (b) J • 
The piesent purchase contract is one which, if 
it v.re fulfilled, would involve the fore1gn 
exchàngé holding. or the currency of a member 
country, .!:.!.:., Belqium.. 

* * * 
-There ie no nead to di.eus. the queltion 
whether the def.n~ant. eould hâve resola the 
marchandis. in tran.it trade, lince the con­
tract spec'ifie. payment under the Belqian/West 
German Clearing, thù. involvlnq Belgi.an fore19n 
exchange reeerve. in Any ca ••• ·(13) 

In 80 statinq the\.Court a1so rejected plaintiffs' argument for 

(12) 22 Int. L. R. 730, (1955) 1 oth.rwi •• unrePortM. t'he4 

ç ••• ~. al.o di.cu •• ad .upra, p. 46 .~ infra, pp. a9-
90, 99-100. , 1 . 

(13) 22 )nt. L. R. et ~p. 731-732. 

. ( 

.. _~ t ., 
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• traot" frOlll the .tandpoint of Belgiwa. (1" ) 

On th. other h~nd, plaintiff.' ar~nt in ~ Clearing 

Dollars Case for a limited oonstruction of the tera winvolv." 

wal p~t int.o affect by the Supreme Court of Au.tria in ! Y. 

Zagreb Bank. (15) The facts in that caa. go back to 1945 when 
.. 

plaintiff, th.n a r.aident of Ilqreb, Yugoalayia, pai4 a aum 

of Yugo.lavian ourrency to defendant., Zagreb Bank, which, on 

plaintiff'. in.tructiona, remitted it to a Vienna, 'vÀu.tria 

bank in order to open credits t.o pay for merchandi •• importa 

into Croatia. The fU'hds vere tranlferred with the approy,l 

of the Yugo.lav exchanqe control authori ti.a. In January, 
.' 

1956, a portion of thele credita ramained unu.ed and plaintiff, , 

by that time claiminq he wa. an Au.trian re.ident, unaucce •• -

fully demanded their return from the Vienna bAnk. That bank 

refuse<! to pay un1es. the Zagreb Bank conlented. 

Thareafter, plaintiff brought luit reque.tinq the Au.­

trian court to order defendant, Zagreb Bank, ta give i ts Con­

.ent to the 8urrender of the balance to hill by the V ienna 

bank or to .saiqn te him the riqht to the a\lll. . The 'Court of 

fir.t in.tance rejected plaint.iff'. clat. and th. Court. of 

Appeal affirmed on the ba.i. of Article VYII, Section 2(b). ----. 

Th. Supr Court of Au.tria reyera. and held for plaJ.ntitt., 

(14) 

(15) 

'. 

14 (1'62)- 2,2. !?!!. •• ppra,' p. 84. 

Reported at 26 tnt. L. R. 232 (11$8)', Jurl.*t_Che ' 
B~", 195t, pp. 73-14, Il J. D. 1. tCI.;, (1959) . 
J). 868., '1'\1- c ••• 1. d~C\l •• ed ~n Galet (111iS 22. c,l.t:. 
aUF., pp. lOt~112. : . 

", 

l • . . , 
J'" .' 

.,."t ..1 
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fln41nq in affect ,that Yuqoalavian a.aet. and thu* YuqoalaYlan 

currency was not lnvolved. The Court r.aaoned that applicable 

exchanqf; cont.rol law ia determined by "th. law appllcâ.ble to 

property" ~nd that the property involved waa in Auatria and 

wa. thu. aubject .... ol.ly to the domeatic lava", .ayinq t . -.. 
.... • Sialilarly, the newer doctrine, which 
tatea aoeount of Article VIII, Section 2(b) 
••• provid .. merely that prohibition of pay-
"nt. ba.ad on alien for.ign axchanve lav. 
muat ba talc.n into account only when the 
~ran.ter of •••• t. r.~ulting fram the pay­
ment 1. to oeeur (or at lea.t al.o occur) 
wlthln the 'terrltory of 1:he re.tricting 
State ainoe thia state h.. tha juria41otion 
te control and regulate the a ••• t. loo.tee! 
within it, territory •••• 

..... Th. cas. under consideration, however, 
dealll only with, assets IIi t.uated in a blocked 
account within this country. Theae asset. 
stand ln no relation to the Yuqoalav fo~elqn 
exchanqe provisions except for the fadt that 
1:he cSefendant ill subi.ct to th ••• proviaion •• 
Th. applioable foreign exchanqe law ia ••• 
determined ••• [by] which law i. applicable to 
the re. concerned [which pointe in the c~.. at 
handïiëlely to the' domelltic law~] •••• "(16) 

Tbu. the Court n.a tly avoided' Ule que.tion of whether 

tbere was an exchange contract which involved the currency of 

Yugoalavia. Indeed ther. i. no di.cu •• ion of wh.th.~ the 

otlrrency or the exohanve re.ource. of Yugoalavia ""e -" in,. 

volve4". But quit. clearly Yugo.lavie 1. curr.~cy .~ excbaft9 • 

re.oure .. vare involvedl Yugoalav lundi bad bean ~ranafur_ · 

_~ abroa4 by a YU90a1av r •• ident. (17) 

-,.. 

, ; . 

", 
\- . ..; 

(16) 26 tftt~ L. R. at p. 233. Braok.ta added. 

. (11)' A further aitp80t "f th1. ca.. ~89atd'in9 the"cos- of _ 
Article -VIII, Seci;it;m 2 (b) 1. 41.au •• e4 1nfr .. , PP\~ ~l' __ , 
119. 
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One of the "CUban insuranèe cases ", Pan American Life 

Insurance Co. v. Raij, ia also of inter.st hera.(18) In that 
-

case plaintiff, Raij, a Cuban national reaiding in C~ba, had 
\ 

aouqht and was is.ui4 by defendant, Pan American, a 20-year 

endowment life insurance policy. (19) The policy provided that 

aIl payments by either party would be maâe in dollars in New 

Orleans. In November, 1960, Pan Ameriean relu.ed a tender of 

premium and Raij, then residing in Florida, souqht a declara­

tory judgment that his life insuranee policy was still in 

attect. The Florida Circuit Court entarad judqmant for Raij 

and Pan American appealad. The District Court of Appeal 

attirmed par curiam. On petition for'rehearinq the Co~rt 

L, dealt with the question of whether the transaction was qovern­

"'ad by Article VIII, section 2 Cb) of the Fund Aqreement. The 

~urt declared the provision inapplicable st 

• ••• [W]. were further of the opihio at 
the Bretton Wood. Aqra.ent pertai d only 
to contracta 'involving the ou aney of Any 
member'ol the Fund and that ~rican 
contract, upon which paymenta ra to he 
made to or by the appellan1: [ an. American} 

c 

... . 

Reported at 156 So. 3d 785 (34 Pla. D.c. AQD. 1963). On 
furt.her consideration the Diatrict COurt of ApPfia1 fir\lt 
qua.hed its affirmanc~t th.n revarlea it •• lf and let the 
.ttirmance .tand, 164 So, 24 204, c.~t. aenied, 31' U. B. 
920,85 S.cCt. 275,1'3 L. Bd. 24 3Jr1'19i~). The o •• e 

(19) 
"A, 

, 

il di.oua.ed in Gole! (1966) 22. ~ •• up~a, pp. 15-16. 

The Court et.tee! that the poliO)'l ln this case wal e1lDi1ar 
in .,at material r"pect~ to the policy d.~cribed in 
pa"Aaer~n Lif~ In.urayci copeanf y. cio, 154 80. 24 
1. (sr • D. • App. '3) J'O. tlhic e d •• cr1p~ion 
of tha pol1cy. in- the - text i. takan. 

12 

, , 
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in United Stat.es currenoy, vas not an unen­
foreeable contraot within [Artiole VIII, 
Section 2(b)} •••• "(20) , . 

Clearly, havever, the currency of Cuba ia not invo1ved 

only if the further fact-ia added; namely, that Raij, the in­

aured, i8 not a Cuban resident. While Raij resided in Cuba 

the contract was an exchanqe contract because payments re-

qardlnq the policy required the purcha,se and sale of pesos and 

dollars. (21) 

To sum up: de.pite the uncertainty in the oase. the 

better reasoned authority supports the vi.w that the word 

·currency" ahouleS be interpreted to m.an exchanqe re.ouro ••• 

-"Involved" Meana Affected 

The second question posad reqardinq th~ phrase "involye 
.,1........ .. 0, 

-
the currency" is: when may i t be said that a country' a 'ex-

ahang'.resources are "invçlved"? The basic test for det.rmln­

inq whether the currency of a member 18 involved 181 a) 

whether the contract i8 enter ad into by a re.id.nt ot that 

member, or b) whether the contract·dea~. vith as.ets eituated 

wlthin that member' e territory. (22) This test m4Y he app11ed 

(20) 156 SOt 2d at p. 786. 

(21) See Gald (l~66) 22. cit. supra., pp. 30, 34. 
..,f'.' 

(22) Gald (1966) ~. cit. supra, p. 34. Re.idence rathar 
than nationaIrty-ri the teat beo.u.e econoadc cla •• ili­
cation of balance of p.ymenta transactions di.~iDfU1.h •• 
bat"een resid.nta and non-r_identa. ,Balance of 'ax­
ment. CQDCepta and Definition., l'I','fAr 'iiPbli! . 

"1i.l~.rI.s, Rô. rOI, pp. ~-li, '.ût ~.t-Ma4aen, 'tl_oe of 
" •• t.1 It'. _ani!'! .4 \l' •• ' 1,a1,,, -iihl.E 
1er .s;ltô. , .. pp. 1-. . ' 

'. , " 

, -
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vith ea.e to DOst tran.actions. And, under this test the 

currency in which payment ia tote made and the qeoqraphic 10-

" cation at which the transaction is effected are irrelevant. 
~ 

The noti6n that a transaction should be aubject ta the law' of 

the place wher' it physically takas place was abandoned during 
, 

the draftlng ,b[ 'tArticle VIII, Section 2 Cb) • (23) Futhert0re, 

undar the teaU whether the exchange contract, if exacuted, 

would augment;or diminish a country'a exchange resource., 19 

long as it would do one or the other, is alao irrelevant.(24) 

The teat ia more difticult to apply wh.re, under appli­

cable rule. ot puPlic international'law, a member'. currency 

1. 1nvolved becauae that member'. exchange control regula-

tions or other lava purport to reach parties or assets which 

are or may be beyond the leqislative competence or juri.dic­

tion of that memberJ or whera there are questions of whether 
.-

one party or another ia a restdent of a particular mamber 

countryJ or where the location,of di.puted intangible a ••• t. 

li.. for purpo.ea of determininq application of exchanqe con-

(22) 

(2,3) 

(24) 

, 
ContinueeS. 

-~ 

-,... 
Thu. r •• idenca of the parti •• lIl.y be of crucial import­
anoe. Thi. va •• 0 in Tooje; v. Von .eiohert, supra, 89 
J. D. 1. (C1unet) (1962 p. 18 where the Court fouDd 
tbat p1.~tlll, Moojen, va. an ·effective re.id.nt" of 
the 'Nethè'rland., therefore, Dutoh currency w •• inVolvad. 
".idence uy 8,1.0 have been of ill~rt.nce i,n certain 
of th. ·Cuban In.urane. C •••• ",. QOle! (1966~ 22· g!!. 
aupra, p. 34. 

lIIIyer, 22,. ~ •• upra, 62 Yale L. t.· pp. 888-&89. 
•••• upra, pp. 23-28. 

/ 
Mann 3r4 ad. , 2,2. ~ •• u,~a, p.: 443. 

1 

,"" 14 
/ 
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i 

, ~-"'.:: ,-.f. 

l' , 

,1 
i 

,1 



:1" t 

• 

.-

trol regulationa • 
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. ~ 

Unfortunately the public intematio~l 1av rul •• on leg-

ialative juriadiction are not free from controveray.'C2S) 'More­

over, i t ia unclear whether the word • 1Ilvol"e·, lnterpreted 

broadly, ~equire. a new international rule for the purpo •• o~' 

Article VII1~ Section 2(b) which ~ent the economic, 
, 

reali ties or.tnternational trade and finance or wbether the 

traditional rules will suffice. In Any event, at preaent,it ls 

clear that àtates have leqislative compétence to adopt exchan9_ 
1 

control regulationa to regulate, within their own territory, 

transnational tranafera of marchandise, services "and securi-

ti.s. (26) And if astate with such regulations ia a IIlalber of 

the l"und thoa. transactions invol ve the currel\CY of that .am­

ber. That is, the currency of a-member is clearly involved 

where the member regulates tbe transactions of its reaidenta, 

or requlates transactions dealinq with assets within ita terri-

tory. (21) A far more diffiçult case ia presented where the 

mémber purports to rèqulate non-resident partie. Qr a •• ets, 

which 'are without it. territory. As yet tbera have been no 

clarifying rulinqs on thi. point. 

(25) 

(26) 

(27) 

~~~~~~~~~~~r=T=~~~~~~b. 

, 
Mann,-' • cita supra, Recueil, 
122-12 -

I:~ 

Gold œ. cit •• upra, p. 28. 

\ 
\ \ 

\ 

" \ , \ 
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Another area in vhich it is difficult to determina whath-

.r the currency of a menber il "lnvolved" la where the ra are 

isauea a8 to the residence of a party or the location of an 

a.eet such as a debt. (28) lt may seam that'thea. issues 

ahould be resolved accordlng to the "controlling lav" of th, 

transaction as determined by t~e private international law 

rul •• of th. forum. In Moojen'v. Von Reichert, previoully 

diecuslad,(29) whather Moojen was a re.ident of France or of 

the Netherlands was a crucial ilsue. Thare the Court of Ap­

peal of Paris, relying on the Fund'. interpretation of the 

provilion,(30) 8ald that Article VIII, Section 2(b) tm~o.ed a 

g~ernin9 law of its own and it wal error to declde the qu~.­

tion of resid.nce according to the controlling law of th. 

tr.n.a~on as determined by applicable private international 

law.(ll) But then thé\Ç~t of Appeal ~.ld that the il.ue of , 

(28 ) 

(29) 

(30) 

{ 

The situa of a debt as a matter of private lnternatio~al 
law 1. a much debated iSAue. See Gold (1966) 22' ,~. 
supra, pp. 31-3'. 

Supra, pp. 55-J" 68. 
\ 

\ 

The Pund'. lnterpretation ls .et torth in full in, Appen-
dix B hereto &l)d"11 di.cussed supra, pp. 29-33." c'~r. 
'r.n'Easann v. ponAlen, '30 Int. L. R. 423 (195'), Ne4er­
lan~. Jurlspruaen 1. (1960), No. 290 (ln Dutch), 
liicaf6r!#!, vfff (1961) p. 190 (in Bnq11sh) and' Gold 

2 22.~. supra, pp. 82-86. " 

(31) 89 J. D. 1. (Clunet) at p." 725. to this i •• ue - Moojen'. 
r •• i4ance - t6. 'rench Court of fir.t lnstance ha4 ap­
plie4 th. privat. lnternatlonal lavof the, forum. Id. 
p. 723. The lover court d.oi.ioft 1. reported at 85-
J. D. 1. CClunet) (1'51) pp. 1050-1053. ' 

The qu •• tion of re.1dence .1g~ have beén ~por.tant te 
the 4ec1.1~ in Confederatlon ~~f. As.ociation v. VS.la., 

... 
76 
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Moojen'a residenca was one of~~aot which it cou14 and 4id de-, ' 

ci4e for its.lf.(32) 1he Court~found ~~t Moojen wae a r •• i-

dent of the Netherland •• (33) 

The illue al to the situ. of intangible a ••• t. ie yet to 

be 4ecicSecS. On thi. point i t is .ubmi tt.cS that th. qov.rn.i:ng 

rul •• hould'not be chosen accorainq to tracS~ional principl •• 

ot private international law. Rather a n .. rul. need. to be 

fa.hionecS which implement. the poliey of Article VIII, Sec­

tion 2 (b) • (34) 

Deapite these pos.ible difflcu1t1aa which may be .neoan­

tered in determining whether a' currency is winvo1ved w it s .... 
f 

on balance that the appropriate test la two-8;1ded 1 whether 

the oontract ia enterad into by a re.ident of·~ mamberf or 

whether the contract deala with as.eta aituated within"a mem-

ber'. territory. 

The Phrase "of Any Member" 
Mean. Member at the Date 
Bnforcemant is Souqht 

(31) 

The PuneS Aqre .. ent'provide. that both oriqinal meaber~ 

fgfti8~-9d l, 38 Int. L. R. 138 (Pla. 1964), cert. 
eSenled, 379 U. S. 915, 85 S. Ct. 263, 13 L. B~d 18' 
C1'14), di.cu.secS infra, pp. 154-155. 

(32) GoleS Ànd Lachman, Q2. cit. lupra, ., J. D. 1. (Clunet) 
at p. 764, arque tIlat iüiëJer th. principl. of oœl€y of 
Article VIII, Section 2 Ch) thé Prench court. ahouleS b. 
forecloe.d from d.aidin, the qu •• tion of raid.nee s11'1O. 

. it hacS prevlou.ly be.n cS.ci4e4 in an earli.r ata,e of 
the controvar.y by the court. 1n.the N.ther1and •• 

(33) a, J. D. I. (Clunet) at p. 725 • 
-

(34l. Coapare 0014 (1"6)" 22- ~~-·.upra, p. 32. 1 
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and tho.e eUte. later a4a1tted to th. l'und are aemben frai 

~the t1llè of depoeit of their "instrument" at acceptanoe. (1) 

Voluntary withdrawal frOll IWDberahip il effective on tha data 

written not1ce of witbdrawal 1a received by th. Pun4 at it. 

pr~ncipal ~tfice. (2) 'l'hu. it wa. hald in Stepben v. 11Vft011-

tan.ka Banka Nattagal Corporation(3) that a etate who •• cur-
~ \ ~ 

r.ncy i. involved ih an exchange contract must be a. ...aber ot 
............ '" ~ 

the runeS at the date of deCi.ion in order fpr it. r •• i4ant. 

"to tate advantaqe of one of the privileq.. of funeS ~-, 

ship." And sinee Czechoslovakia had cea.ed to be a m-.ber ot 
, \-" 

the rund durinq the pendency of the action, plaintiff. vere 

not precluded by Article VIII, section 2(b) fram atte.ptinq ta 

place the New York aSBets of, their debto~ d.fendant, Czechos-

10vakian bank, in receiverlhip. The Court stated: 

"No valid reason curreritly ~ist8 to frustrate 
.- our public policy ••• and th~y allow Czechos­

lovakia ta take advantage of one of the privi­
leqe8 of fund membersh1p when it 18 no longer 
a .8mber •••• ·(4) : 

c ' 

Similarly, Cuban 'withdrawal fram the Fund in 1964 vas the 

primary r.a.on that in a number of the ·Cuban inauranoe ca.e.-

, . 

(1) l'und Agr .... nt, Article XX, aeotion 2(b).-

(2) l'und Agr .... nt, Article XV, Sectidn 1. -

(3) ReporteeS at 140 N. Y. S. 24 323 (Sup. Ct. N. V. 00. 1.55), 
atf'4 .... , 286 .A.pp. Div. -'99, 141 M. Y. S. 24 31 .• Cllt 
~.jl. !JfJ}. Al.o, 22 Int. L. R. 719 (1955). 

(4' 140 •• Y. 8. 24 at p., 326. 

.. ) 
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Articl. VIII, SeotiOD 2(b), ... hald 1napplieabl~.(5) 

8y the 10910 of the Stephen oa_, if at the date of de­

ciaion the atate .boa. currency .11 1Dvol.e4 'ia a lDeIIIber of 

th. Punêl, Article VIII, Section 2«b) appl1e. althouqh the 

\...t. vas not a ..mer at the time of: contracting or aven when 
, . 

# 

th. aotion eOBmeuced.(6) This relult i8 allo a~rte4 by the 

purpo •• of the provision. (7) 

'" (5) Pan All6rlean Lif. Insuranes c~ v. Blanco, 362. F. 2d 
167 (5th cir. 1966), conlëaeriôii Life ( •• oci.tien v. 

'. VlIa y AJ:mlnan, 207 So.' 2ê1 jj (3d pl •• D. c. App. 1968), 
a ia .... ,211 So. 2êl 1~9 (Fla. 1968), cart. d8n1ed, 393 
û. s. 910,89 S. Ct. 450, 21 L. Bd~ 24 i41 (1968). 

The Solicitor General ,of the United states in connection, 
vith the petition for cartiorari to the United states 
Supr_e Court in Pan AiDer1can Life In.uranee Co. y. .,. 
Lorido, 19 Pla. Supp. li', 15.4 So. 2a 200 (3d Pla. D. C. 
Xpp. 1963), cart. denied Florida Supreme Court, 155 So. 24 
695 (S. Ct. fIi7 1963), statedz -Further review is not 
warrantee! vith respect ta the ,peti tioner' s other conten­
tion - that granting recovery to the reapondent ia co~­
trary te Article VIII 2 (b) of the [Pun4 1Iqre_ent] •••• 
Since Cuba i8'no longer a member of the Pund and sinee 
the date of prOpo8ed relief de termines the applicability 
of Article VIII (2) (b), a decree granting reoovery to the 
petitiQ~ner vi,ll ~ot violate the proviSion. df, the Ag't .... 
ment.· 'Certiorari to the United s~tel Supr_e cOUrt ._ 
also denie4, '377 u. S. 990, 84 s. 'ct. 1905, 12 L. ad. 2e! 
1043 (1964), reh~ 4eniëd, 379 U. s. 871, 85 S. Ct. 15, 
13 L. Bd. 24 "-(1964). 

(6) Compare Mann 3re! ed., 22. ill. supra, p. 444 .. 

(7) See supra, pp. 22-23. 
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·BxCh~q. Control Regulations" ~e 
Tho.. Lawa Which COntrol the Mov .... 
ment of Currency, property or Sarv­
ic.. in Order ta Protect the Ex­
change Re.ourcel of a Countrx 

The n.~t phrase of Article VIII, Section 2(b) is~ "and 

which ,ra contrary ta the exchanqe control r89ul~tions."(l) 

In general,'exchanqe control regulationa are enactment. which 

control the transnational movement of currency, property or 
! 

services vith the purpose of protectinq the financial resources 

of the contrôllinq country. (2) The Fund has pot promulgated a 
,1 

fo~al Interpretation of the term "exchange control regula-

tidns." ThU8 whethar a particular lav is an exchange control 

requlation within Article VIII, Section 2(b) depends upon a 

proper construction of that term in thé context of the Fund 
" 

"Agreement as a whole, for .the pbase to be explained ia, "ex­

change tontrol regulations . • . maintained or imposad con-.. )' 

sistently with this Agreement."(3) 

(1) 

, (2) 

1 " 
On the travait 2r~aratoires of "contrary" aee supra, pp. 
24~26. See ~soyer, 22. ~. supra, 62/Yale L. J. at 
p. 890. 

Mann raises the interestinq question: "lB a contract 
contrary to exc~ange control requlations aven if. accord­
ing to it. express or ~liea terms, it is to take affect 
on1y upon the repsal of the provision which cre.tes the 
i1legality?" Mann 3rd ed.,"22. cit. aupra, pp. 445-446. 
He then sUCJgeat. that ,the anawerdependa on the terme of 
the exchanqe control requlationa agairilt which the con-
.tract offends. v 

Mann 3rd ad., Q2. cit. supra, p. 444, Meyer, 22. cit. 
supra, 62 Yal.~. ~at pp. 890-891. See 8upra, P:-14, 

... D. 2. 

(3) Gala (1964) 22- ~. 8upra l p. 461 • 
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Tariffs, trade restrictions, priee control or trading 

vith th. enemy regulations are not exchange control refbla­

tions within the meaning of:th,proviaiQD.(4) A1tbough lt 

ia uaually clear whether a trad. requlatioh or an .xcbange 

control regulation ia involved, the title or da.iqnation ,f . 
.uch a requ1ation is not oontrolling.(5) 

Whether"a law_ or ru1e il an 8ltch~nge control requlation 

depend. upon it. technical character and not upon ita affect. 

(6) To he an excl'lange control regulation the law A.t a44r~ •• 
.. r' i 

1tsel~ to the financial aspects of an tnt,rnàtiona~ ~an.-

action rather than to the tran~.c,tion~ tts.lf, (7) tor elWIlple, 

restrictions on the making of payments, exchange'surren4er 

," requlations, suell a8 were involved in. the Banco ~o Bralil oas., 
~" 

\ \ . 
(4) A>elaume, QE. ill. supra, p. 294, HaM lrd eèl., ~ oit'. 

supra, p.~44. Cf. !rauer "Co. v. Jamea Clark Il,!JT 2 
All E. R. 497 on the' lactual stmilarl€y of traa. requla-
tians and exehanqe c~ntrols. " 

~ , . 

(5) S •• Re Helbert wa~~ Co. Ltd. [1956] Ch. 323 at pp. 351- 1 
352, 11956) 1 XII :k. 129 at p. 142. The ca •• i. dis-
eus.ed infra, p. 82. : 

1 " 

(6) ,Gold (1964) Q.2. cit~ •• upra, 1p.' 463. Sea a1eo, Meyer, 5œ. 
oit •. supra, n Yale L. J. at pp. 890-891. A dftCJ;ipt~ 
orthe nature and types of excbange control. ia s,et fotth 
in lnternational Mon.~ry 'und" Pir.~ Annuel Report olf 
BxQ)aaDq. Restriotion., :1'50, pp. 3-lf;.# 'l'hat aneS aubae­
que.t reports oontain • country by country aurvq of eue, 

(1) 

ra.(riotions. ' 

0014 (1964) 22. cit. II1lpra, pp. ,UO-4&2, wu. 118 1'." ~ 
the abilar PUnd1nterpretAtioll on the .. aniq of -r 
.trletions on the 1IAlc1n9 of u4 tJ:auf._ or· 
curent \lnternatioMl - lA Article VIII, s.;:-' 
tion 2(-;). Dec. Bo. '144-( 
...wU V. Director., 5th 1 •• a. 1 
Ij~5, 21. m. iupra, vol. III,' ." 

, ' 
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are cla •• ifiee! a.' exchantle controf! regu~at1on •• (8) Alao, it ~ 
muet he remembered, Article VIII) Section 2 (b) oovers both 

~ 

,*yment. on current international traneactlone and 1?Aymenta on 

capi tal tranlactions. (9) 

Ju4CJ~ 'Upjohn laid in Re aelbert Wa99 , Co. Ltd. (10), a 

ahancery caae in which it "as deci4e4 that a contractual Obli­

qation of a German firm to an Bnglilh firm wa. valldly di.­

charged throuqh payment of'Ger.man currency to a German qovern­

ment office, that an exahange control law is a lav pa •• ad vith 

the Mgenuine intention" of protectinq a country'. eoonomy. He 

suted: 

• ••• IT]his court i8 entitled to he aati,fied. 
that the forei9n lav i. a genuine foraign 
exchanqe law, i. e., a lav passed 'vi th the 
genuine intention of pz'otectinq i ta ecoDCIIIly ••• 
and for that purpoae r89U1atinq ••• the ri9hta 
of fore1gn crecSi tora, and ia not: a law pa •• ad 
oatenlibly vith that object, but in'r .. li~ 
vith aOlDe object no~ in accorc!ance vit:h the 
usage of nation •••• ;"(ll) 

Aqain, exchanqe control regulationa m~t b. 4.:l.rect con-
Il 

: trols on international payJMJlt. an4 not indirect controls on 
, 

payaent.,· .uch a. tartif. and trad. r .. t.rlc:rtlona. -rh_ latter 

r Ir. 90verne4 by the General Agr • ....nt on 'l'arif!a a114 Traa. 

! 
(8) Supra, pp •• 2-.5, infra, pp. 12~-125. 1 l, \ 

. Ct) ... c11.cna •• 1Oft Cft .co,. ofu application of Article CIl, 
8.c~lon 2 (1:») infra, pp. ll~-113. ' 

, il" 

(10) Ieport14 a' 11,Sal Ch.' 32l .. (l,M] l AllI. Il. 
2 W. L. lt. 183. th. ca •• '.:4i ..... , n ,1. a~~erRiu' 
(195') '5 1. C. "L. Q. 3ft-j,,,~ 4:- .... ~ ~tl.,"J., 
2'5, r. A.' JIWl (l"~~..:V ~~;"~!. ~~~~;t,~~, 
(l.tS.) 50 A,. ,. 1. ~~~.'~~ ~,,;.":. ;,," ,,_ ~,~{ -, . 

'-- .. ". "1 I~ _ 

(11) Il'")- Ch. at' pf •. ,s1!l:& .... .!eUI' ;'i·,~tlHII\ 
'. • v ' " ", : .. :~~: .' )~ , 

t ( } L. t .J~ .?: ~ .~ ~_'~,~~~"f' ~~.J~\::}'~~:' 

., , 

.,,; 
~ 
ftj 

• " <! 
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(GATT1 (12) and not by the l'und Aqreement. (13) '!'he catevori •• 

are not mutual1y exclusive and a requlation May be both an ex­

chanqe control requlation and a trade requlation at th. • ... 

time. (14) Joseph Gold points out that the re~i i.~û. -iD -the 
, ' 

Hamburq "~:Lnba1l Machine Ca .... (15) wal whethèr the regulation 

involved(was a trade restriction or wheth~ it was an axchaag.~ ~ 

control requlation. (16) 

Exchanqe control requlations must also be distinqui.hed ......... '" 

trom another c1ass of laws: tho.e qenerally de.lgnate4 a. 1 
• 'r-- -~------- -_-1 

leqa1 tender laws (cours le~al and 'cour. force). Coure,l,,_l 1 
J 1 1 

are thoae rules which prescrib~ the curr,ncy that creditor. ~ 
, ~ ~, 

(12 ) 

~ (13) 

General A9reemen~on, Tarif!. and Traw,---tf: s. Treaty anct 
other Internation 1 Acta Ber., No--. ~ 700. s •• for ex­
ample, Article XV, there~f. - ----- - / 

The distinction maybe traced back to a divi.ion of 
functions betw.en the o. S. Depart.ment of S'tait. W'hLob , 

Il 

handled trade matter. and tlle' U. 8. Departaen.4: of the '; 
Tre •• ury which dea1t with mone~ry poliey. See R... 1 1 
Gardner, sterling Dollar DiR1omacy, e)Cpande4 ad. l,a" '., 
p. 74. . . . _ . - 1 .. 
The. untted .ationa Monetary and Pinancial con~~o"'----f~ 
reoOlllllnde4 to the goverraent. which part.~cipftid in ~ 'ô 

.Conferenoe that the)' -reach aqrMlDeht a. eoon •• po •• ibl. -,~.~ 
on waYi anet meana" to "re4uce ob.taole. to inter:uUonal' ",J 

tra4e and in ot:her: .ay. prcaote IlUtually a4vaJlta9eoo. --- " 
international cCIIIIIIercial relatipDa.· R.aolution \rII, 
riDal Act, Pl'oc .. 41nsra, ~. ill- .up~., Doc •• '2, p •• 27 
at p. '41. 

Ge14 (1".' 22- oit. eupra, p. 4" wh.~e he • .ta fottb 
'an ac.rpt: from tlii Report of a Special Sub--:ll:;n-' 
iD, on relationa between th4a PUD.4 aa4 caft l'é9 " 
tht. overl.p. . ~ ',' 

(15) Dt.cu .... aupra, p. 45. ,-._ ., ...... 
... ~ .'1 ,.~~.,.">.,.t ~ ~ ... 

(1') 0014 (1"4) D- !U!.- ~~ 1> •• '0. 
1.,,., ' 

~;~ t ~ .', '(., a. 

,~" . ,'~Ft,;') 
• ,~ ~t 1 ~.; , 

~ . ~~ , 
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au.~ accept in di.charge of obligations withln a .partieular 
.... 

• country. (17) • Cours force are tho •• rul •• which decl.ra that 

oertain note. and coins i.su.d by the monetary autbority have 

the quality of 189'a1 tender. (18) In Itatute bookl cour. 1".1 
anc! cour. iorc~ _y he found qrouped toq.ther with adhanp . . 
control reg'ulationl, but .uch rule. by th.a.1v •• are IlOt ex-

l, 

chang. control requlation.. AI a general rule 1aga1 tender 

laww deal vith the ewtab1i.hment and characteristic8 of a 

national currency, wher.a. exchang. control re«JUlationl deal 
, r 

with the Clefense of Il currency by conlervinq national re-
1 

.' loureel. (~9) The apparent lumping t0gether, in th. "Cuban 

in.uranee cal.s" of the euban 189&1 tender laWII ane! _ch.Dt­
control regulationl for pUrpol.1 of Artiole VIII, Section 2(b) 

wal unwarranted.(20) 

(17) 

(18) 

(l') 

" 

Mann 3rd ad .. , 2,2. cit. lupra, pp. 38-44, NUI,a,amâ, gt. 
cit. lupra, pp. 45=tr. -
IbiCl. 

. " 
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A aignifioant ca'8'111uminating: t.t:r.: distinci:ion betw.en 
-~ 

c::our. forc~ rulel and exchange control regulai:ion8 1. Loeffler­

Behren. v. B •• runn decided in 1965 by the Court of Appeal 

(Oberlandelgericht) at larlaruhe, Germa-ny. (21) There, th. 
e 

part " both German citizenl, met in Bralil in 1959. PlaiD-

i:l A9reed to and die! lend to the de fendant about US'5, 500 

'l'he loan anel terme of repayaelft v.re 

evidenoed by two p ilaory not:ea, which ca1led for repayaent: 

in United Statel currency. On deten~t'I failure to pay, 

plaintiff IUet! on the not.. in the Provincial Court (Lan4$ler­

J.oht) at Mannheim wh.r. defendant then re.idec!. - , 
The Provincial Court gave judgment for ~laintiff and on 

appea1 the court of Appeal (Oberland •• ,erioht) .tfim.d. j On 

that appeal, defendant had al'CJueda that the tvO. promi •• ory 

note. vere void under Article 2, Bra_ilian Decr •• No. 23,~~1 

of lIonmber 27. 1933 which prOVi?e4 that l.t "'8 .prohibiJa.y •• 

in contracta ta be futfilled in jrall1, to atipulate pa~ 
.' f ' / 

in • currency that is not the n.~i~.l ~ ~ ."~_ 
1 r). ,,,~ ! -

lu lega1 value" (22) J and that. ~ •. J'lOt .. ven V~4 u.ç , 
, , 

Artiole VIII, Section 7. ~b) of the', rûnd Atr_nt. ", TlMt Court. 

of AppuI rejeoted t.lis argua_t '":' the 9J!'0UDd that ~,,~t.­
lationa invokec! vere not exOtUU'lg8 cOIltrol revulatlon. '.'itbla. 

(21) Repart_ at ~.i!~~.IQ~q t1ftj •• N~ 
'~I;,~j;T' .~ ..... * pp. 

! ---- .... ,.. 

Gold (1~,7) sœ. oit. "pra, P'- J". 
I~ 
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the •• ~ing of Art'i~e VIII, Section 2 (b). '!'he Court aaid: 
~ 

Il ••• tTlhe Br.lllian fore19ft exchange re9u"~" 
la tion.·' relevant to Ile oa.. before the 
court are not appole4 to a jud~t order1ng , 
the detendant te pay U. S. dollars or deutscha\ 
mark, because th.y are not 'Hahange control . \ 
regulatlon.' withln the ... ning of Art1c~e 
VII~ {2)(b) ••• This is to be inferred frdm the 
information provided by the Deutsche Bund .. bank 
and by the Legal .Dçartment of the International 
Monetary rund •••• , - (23) 

• 

Siqnifiaantly, the Provincial Court in the B •• raann c ••• , 

rather than a party, had appr6ached the Pund, in line vi th the 

last .entence of the 1949 interpretation of Article VIII, 
, • r 

Section 2(b) (24) for ita view on whether the Bra.1lian law 

we. an exchange oontrol requlation within Article VIII, Sec­

tion 2 (b). The rund, or, more preoi •• iy, the ,.naral Counnl 
\ 

of the Fund (25) Itated in re.pon •• that the term "exchange 

oontrol requlat1on.- doa8 not inclu4e law. that are d.ligne4 

to en.ure aeoeptance of paper c~.~ al 1egal tender in the 

country of illue. (26' Thil .tataent by th. runeS lIhou14 be 
• 1 

-oona14ere4 an author1tet1ve rultng on the queation àdeSr ••• e4. 

(27) 

, . 
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'1'0 conclu4el exchange contro' regulation. to whioh 

Article VIII, Seotion 2(b) .ppl!es are tho •• la~or requla-
, 

tions qenuinely concerned with the oon8ervation of ~ Country'8 
, 

economio relouroe. and are dlrected to the finanoial .spect of 

an inte~nati~n.1 transaction - whether a current or capital 

transaction. \1Dçluded are rule. re.trictinq.the making of 

. paym~t. a. w.ll a. exchang8 .urrender regulation." 2.xclu4ed 

Ar. tariff., trad. re.triotion., priee control and trading 
, '> 

~ 

wi th the .nemy regulatlon. and leqal tender la •• , cour. l',al 

and cour. fore'" 

The meaning of the ~ext phra.. ·of that member- i. 4e­

t.~ined by the phra •• previou.ly oon.i4ere4, "which involve 

the ourrenoy of Any member,,· ThU8, on, look. to the countzy 

who •• exchange re.ourc.. are affected, in deciding w~eth.r a 

contraot contravene. i t. exchanq. control requlation.. A 

oontract may inr01 ve the currenoy of two countr ie. and .. y 

offend the exchange control regulationa of both. 



• Only Exchanqe Control Regulations 
whioh are "Maintained or Impo.et! 
Conliatently· vith the Pund" Agreement 
Will be Giv.n Eftect 

Î 

Much ot importance to the application of Article VItI, 

Section 2(b) i. paoked lnto th. next phra •• : " .. intainad or 

iIlpoled consutently vith th!a Aqreement.· "MaintaiD.d· rta-
\ 

fera quit. clearly to exchange control regulat~on. vbich •• re 
. \ 

in force when the 'und Agreement took effect on Dec.mer 27,. 

1945.(1) Thus, Article VIII, Section 2(b) gives retroactive 

application to exchange control reatrictione.(2) It follaw. 

that on becominq a,.ember of or witbdrawing frOlll the PuIleS a 

country may retroactively render unenforceabl. or enforceable 

"exchange contracta." MOreover, a requlation "impe.ed· after 

aco ••• ion to the Fund Agre8lbent;, lIlay, r.t~acti vely, mate unen­

foreeable a previoualy exi.tinq enloreeable contract. ("3) 

But wh.n il an exehanqe control regulation ·cone 1. tant • 

with the Pund Agreement? Tbe Fund has offered, in it. 1949 

interpretation of Article VItI" Section 2 (bl. "to .cSvi •• 
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whether particular exchanqe. control requlations are maint.ined 

or tmposad cODllltently with th. rund Aqreement".(4) In re­

spon.. to thi. offer the Fund has fr4)qUently been approache4 

for and furni.hed advice on wheth.r certain requlation. are 
, 

.aintainec1 or iIlposec1 consistently vi th the rund Agreement. (5) 
.-

Th. Courtl have also deal t vi th the issue. In the Clear-

ing DollaFI Cale(6) th. COMmercial Court at Ramburg, Germany 

took the poai tion that express ap~roval by the rund of the 

regulationl wal not raquired ta eltabli.h that the regulation. 

vere consiltent vith the Fund Aqr .... nt' that only the g8neral 
~ 1 

oharacter of th. regulations need b. authoriled by the Pun~ 

Agr .... nt' and, that the ~eneral oharacter w •• authorized cou14 
~ -~; ! 

be inferrecl fram the tact that aimilar exèbange oontrol regu­

lations axiatecl in many countries. Thé Court statecl: 

-The Belqium fore1gn exchanqe control regula-
tionl have been .a1nta1ned in conformity vith 
the Bretton WOOds Agreement. In th1. re.pect, . 
it would be sufficient if their exi.tenee and 

(4 ) 

CS) 

(1) 

. r"/: :" ...... . 

· .... 01,· 

., 
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their nature have been approved by the Inter­
national Monetary lund ••• In view of the fact 
that Itm11ar foreign exchange regulatioDs 
exiat in nearly all countriel, the an8Wer mUlt 
be in the affirmative. W (7) 

Moreover, only the portion of the requlationB lought to be 

invoked need be conaistant with the Fund Agreement. (8) In 
. ' ........ 

FrantllllanD v. Ponijen the Court a8.erted, without analyaie, 

that the Indone.ian.requlatlona involvea .ere oonei.tent with 

the Pund Agreement, s_yinql "The por.1gn Ixch&ftgl Or4inaft~., 
1 

1940, and the'Poreign Exchange dontrol Rule. of Indonelia mUlt 
1 

1 

be reg_rded a8 exchanqe control!r8CJ\llationl maintained con-
1 

.ilt.ntly'~ith the Agre~.nt."( ) 
1 

Further, the Fund ~reemen it.elf suppli •• exemples of 
1 
1 

exchanqe control regulations wh ch may be con.iderad to be 

c~n.i.tlnt with it: ·.~ch cO~ttOl. aa are nece.8ary to ~u-
1ete international capital moYefentB" (lO)J -restriotions on 

\ 

. _ .... - ~ f. ~ . . 

/ 
1 • 
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• 

, 

.... ' 

", 

, ' 
" 

, , 

the maklng of payment. and transfere for current international 

transaction." provided approval of the Pund ia obtainedCll) 1 

and wre.trictiona on exchange transactions with non-members 

or with per80ns in their territorias."(l2) 

Ther. ia an additiona1 problem of whether re.trictiona 
- ~ 

1 ate wconliatentW vith the Fund Agreement for the •• mambera of 

the !Und whioh have acoepted the obligation. of Article VIII, 

Seo~ion. 2, l and 4--at 1ast count same thir~y-five membera-­

and many if not all of the other mambersCll);, for, Article 

VIII, Section 2(a) provide. that "no member .hall, without the 

approval of the !'und, impose reatriction. on the maklnq of 

payment. and transfers for current international transactions." 

However, tha rund membera remain frae ta impo.e restrictions 

on the making of paymenta for capital transactions under 

Article VI, Section 3. (14) 

Thua for tho •• membera who are bound by Article VIII the 

4iatinctlon b.tween current transactions and capital ~ans­

actions and whether this distinction 1. properly ob.erved ln 

(11) Punc! A;r ... nt, Article VII!, Section 2(a). 

(12) Pund AcJr~t, Article il, Seotion 2. 

(13) 

(14) 

. \' 
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each member's r~8triction. on capital transactions may he of 

crucial importance in determininq whether those restrictions 

are consistent with the Fund Aqreement. For example, whether 

paymenta made vith respect to life insu rance policies are 

c1a •• ifiad a8 current or capital may be of utmost importance. 

(15) Thi. question vas raised but not decided in certain of 

the "Cuban Inaurance Casea."(16) 

Some 1ight is shed upon the meaninq of "current trans­

actions" by Article XIX (i) of the Pund Agreement. "Current 

transactions" are defined as "paymenta not for the purpose 

of transferring capital" inc1uding paymenta in connection 

with "foreign tradeR, "other current business", "normal short-

ter.m bankinq", "interest on loafts", moderate amounts "for 

amortisation of loana" and moderate "remittances for family 

living expenaes". Article XIX (i) readsI 

(14) 

"payments for current transactions means 
paym.nt. which are not for the purpose of 
translerring capital, and incl~des, without 
limitation: 

(1) A1l payaenta due in conn.ction with 
foreiqn trade, other current b\1aine •• , 
inc1uding aervice., and normal short­
term banking and credit facilitiesJ 

Continued. 
of oammitm.nt ••••• " 
187 Misc. 681, 685, 
N. Y.~. 1t46). 

s •• , Kraut v. Ii vnostenska Banka, 
64 N.Y.S. 24 208, 211 (Sup. ~E. 

(15) Mann lr4 ad., 22' ~ •• upra, p. 447. 

0014 (1111) 0ri ait. _,ra, pp. 37-45. C~n, 
'arad1 •• , IU.p , -rr U. la. L. a. 2' at pp. 70-72. 

.• a 
, " '. 
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(2) Payaenta due aa interest on loans and 
as net- inccae frOID other investmenta J 

(3) Payaenta of moderate amount for amor­
tization of loana or for depreciation 
of direct investmentsJ 

\ (4) Moderate remittanc8s for f5mily living 
expenses. 

/ 
The Fund may, after consultation with thé 
members concernad, determine whether certain 
specifie transactions are to be con.id.red 
current transactions or capital transactions." 

The distinction between current and capital tran8action. 

i. rooted in accountinq history and theory and proper analy.ia 

IIlUlt, therefore, take into account the economic and accctuntinq 

concepts and policies at .take.(17) Of soma help in thi. re­

gard May be the Balance of paya.nt. Manual whieh tlags the 

difficulties to be encountered in attempting to cla.sity tran.--
action. a8 current or capital. (l8) Moreover, analysie ahould 

beqin fram the viewpoint of the country requlatinq the trans­

action for it is 1ts own resouroea it aeeks ta prot.ct.(19) 

A further i •• ue regarding the application of the phrase 

"maintainee! or impoaed conaiatently· .1 th the Pund Aqr .... nt 

(16) Continued. 

In catz a4 Li, v. s. At,' Union VersIoherunv, the Pif th 
Chaiilier of tbë Ivil RDiiïiiâl at' Antwerp,,, le191 .. de- ' 
ci4ec1 that a ~anaf.r of u.uraDCe llOIley v.. a capi_l 
truater under ArUola VI, Section 3. ,It 1e not o leu. 
wbether lite in.~anoe·.,zooeed. -.ra Invol"... 22 tilt.· 
L. R. 713 (1949), Juri.~ ft Port 4'!Rvera, Vola. 
1-8 (1949), p. 321. . 

(17) Baluce of paJ!!!t. -!!!l, 3rd ad. 1"1, pp. 1"1'. 

(18) 

(19) 



• 

tr 

'" .," 
±~ -- .. 

is wh ether the exchanqe control regulations souqht te be i.­
poaed are within or beyond the leqislative competence of the 

imposing country. The questions covered by that issue are 

similar to those discuased previoualy regardinq the meaninq 

of "currency involved" and will not be repeated here.(20) 
~ 

A final issue, which was raised by Prdfessor Nussbaum, 

may be stated: since Articl~ XX, Section 2(a) requires that 

Article VIII, Section 2(b) be made a part of each member'. 

national law, exchange control regulations should not be 

conaidered consistent with the Fund Agreement if the oountry 

seekinq to ~pose tho.e regulatiens has in same way failed 

to Qomply with the Fund Agreement. "In other words the 

'consiatency' requirement impliea a reciprocity rule."(2l) 
• 

It must be agreed that there is a raquiremant that Article 

VIII, Section 2(b) be made part of national law and tharefore 

impliGit in the Fund Agreement is the principle of reci­

procity.(22) But tha reciprocity argument ahould be daemed 

oonclusively aatiafied wh.n an app1icant qovernment depôsita 

(20) 

. 
(21' 

Supra, pp. 74-75. Cf. Mann 3rd.'ad., QP.. ill. supra, 
pp. 447-448 and citation. p. 448, n. ~ 

Nusabaum, jP. ~. supra, pp. 544-54/5. 
ad., 2E. Û. supra, p. 447. 

\ 

Accord: Mann '. 3r4 

, - .. 
(22) Speoifica1ly, the ;eciprocal obligation B'tema frœ ~. 

Article XX, Section 2(a) of th. Pund Aclr ... nt whlob .j 

providea that "oh applicant g'overDlHnt ahall a_po.it... -~ 
in.t~t -.etting forth tbat it bat accepted thi. 
Agre_ftt ift acccmt.oo. vith it. law and bu tet_ a11 ,~ 
at.eplt nec ••• ary to .w,l. lt ta carry out all of lU'- : ,-' 
obligation. onder thù hIre_nt.-

The qu •• tiolUl of reoiprocity va. po.ad but IlOt. dtKd.4i4~', t,' ':w 
, . ' 
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the inatraent, of acceptance in acoorcSance vith Artiole XX, 

Section 2 (b) by whioh it re,pr •• entl that. it ha. ·taJten aIl . , 

Itepl n~.I'.ry" te ·carry out a11 of ~t. obllf.t1bD'" \1n4er 
~ . 

the hnd .Agreeent. Mor.ove, lt lia, or uy ~ot be nec •• eary 
() - "' .... ~ \'1') ->' 

, ... 1 

for a' m_er to .4opt enabling' ~efi.l.tion to brinq ibto 
<# 

"aff.ct a.' internal lalt the obligation. of Article VIII of th. 

puna A9H_ent. (23) Pina11y, with r •• pect to a complu 
, 

multination.l treaty, f.ir~. of one aembfr to perfora it. 

obligat'ionl of whatevar type .houl4 not rela ••• other 1MIl\bem 

fram a Itmilar obiitatione(24) ~ 
) 

Tc .Ullllâri.el to be coui.tant vi th the 'und Agre.ent 

Bchange 'oontrol r89\1lation. !lUIt be in con forait y vith the 

rune! A9re_~, but expnl' appronl by the Pund o~, the regu­

lation. involved là unuo •••• ry. Rather th.., venera1 charIoter 

" o~, the regufationl ~u.~ ~ autbo~l,~n4 ln.i9nificant 

conai.tencl.. are DOt f.tal. Ho court, aboull! b. 
• .tU 

", .. "-;..' 

fre. h •• rln9 and 4eci4Ü9~ ~ther 9t'ven latton ara .... in-
I!"\~'--/ f'\ .. ' 

~a1n~ or ~.ed COD.i.t~t.l~ thi. Afre.ent."U!) An4~.-",'.::--
, .... 

(22) 

(23) 
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.chaD,. ~oDtrol raplatioft. _J.ob are beyond the" 189181a-

tiv •. ec.pe~nce of· the enactlD9 oountry are probably not 
,~ . 

conaiatent vith the Pw\4 Acp: .... nt. Mo Ifreciprocity rul.· 
• ,1' _ ' . - . 

functionl te relieve ~.rl from tbeir obligation. und.r 

Article V,lI!, Section 2 (b). l'inally, it'" abouleS be -l'_emberH 
.. 

that applicatton of the proviai6n .. y involve 4iff1cult que'· 
'-

tion. regardinq the distinction betveen current .na capital 

tran •• ction •• 

·Unenforeeabl.- Meane 
Ineffectivene.1 in 
the FoJ."Ulll 

.. " . " 

- -
The lait phra.e of the fir.~ nntance of M'tiol. VIII, 

. 
Stetion 2 (b) !'II s " .. hall be un_fore_lble in the tarritori .. (1) 

of eny • .mer.· Rer. the Key wor4 i. ·uneft~oroeablelf. 'l'h. 

runes interpretation .tate. the .. aning ot .the téta' u follOWlI 

-'arti.. entarin9 into esch.age contracta 
invol ViDg the ourrenoy of aJlY _.er ot th. 
lUn4 and oontrary to exchlDCJe control revu-. 
latton. of that ...,.r whicb are _intainecl 

, ' 

(25) 
~ 

Cont.inue4 • . ' ; :\, ~ 
62 Yale L. J. et p. 892, n. 131: A PUn4 "4etuldnatJ.OD \ ; :..~~ 
con.i4ered a. 'U intcp.t"ftat:!on UDder Art .. mIt 01: •• 
.. 'approval or d~toY.l of the J:egulatiOD iD901v.a 
WOU14 bt ccmclual VI.' . . 

,f \ r 1 ~ _ <.v ,~ l, 

.. ~ ) '. '\l,I~ ~ " ,.... ~ '\ 
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Thu. the Fund' 1 vi_ i. that unentorceabl1ity .ean. that the 

j~diaial or administrative authoritie. of one ..aber wll1 not 

;impl .... nt an exchanqe aontract that i. contrary to the ex- ' 

chanq. control regulationl of another -.b.r when tho •• requ-

.lations are maintained or 1apose4 cOhaistently vith the Pund 

Air .... nt. (3) 

Soma authorities have taken the view that "unenforce­

~1ew connotel wba.ically th. • ... concept a8 that of unen­

forcaability in Anilo-American law.RCC) The apparent ~.e­

quence of thia view ls that a defendant must plead and prove 

unenforceability hafore a court can declare an exchange con-

(l) Continued • 
Section 2(9). Se. a180 Gold (1964) 22- cit. supra, p. 
464 referring ta the ·Pinball Machine c ... • which iD­
volved an attempted ~rt lnto the Saar ~.rritory tbea 
onder french control. 

(2) ''l'he l'und interpretatlon ia set forth 1ft tull ll1D:J.rimL~r.i 
B. A di.eus.ion of the interpretation My be t~ 
pp. 29-33. 

~ , 
(3) S •• , Gold (1965) !2. ~ •• upra, p. 23. 

>1 

(4) IIotablft A. van CUlpeDhout (th_ ,_M~~.....u_ .. J.: 
PuAd), Rote (lt~3) 2 A. J. C. ,_ 
Cohfltc!;"of .' 22. ait. ~QP~, 

, , 

" 
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tract unenf-orceab1e. (5) '!'hle claslical principl. of practice 

.houid yield, howeVer, to the policy of Article VIII, Section 

2 (b) of the Pund Agreement whioh i. te protect the interesta 

of MlDbers. Thât po11cy .houla not b •• ubject to the acciden­

tal or intent10nal fa!lur. of lltifants to pl.ad and prove 
,; 

Dabanie control r.gulation. of a -for.i9ft country. ((;) If for 

no other r ... on, tharefor., the AnCllo-A1IIerlcan ... ninq of 

"uraenforceable If should be ber. rejectecl. 

Ag-ain, "unenforoeabl." d~1 not mean "illegal". Por, th. 

Bretton Wood. conference rejeete4 a'propo.e4 amendment to the 

hrl4 AcJre.et to ren4.r th. lIIltiDf\ of an off.n4iD9 uChanq. 
\ 

OODtract an ·offen.e". (7) Rather Of'eD4ing exchang. oontraçt • 

.. n .. 4e eilllply unenforceable and tÎler. bave bau no sugges­

tion. by the authoritle. that "~forc.ab1." .. an. "111.-

9&lity" • 

(5) s .. Baaelt v. Boe •• r. , Mouthaan, .upra, 22 Int. L. R. 722 
at p:-Tf4 (1.53), otherwI.e unreporte4, wbera the C~u-
clal Tribunal of Courtrai, 88191um refueed to ace.pt the 

~ ablolute voidn •• e of the contraot becaus. a_fendant. ha4 
failec! to "olear1y prove that th. lateet 1..., they invoke 
i. Ua lat •• t for.19ft legi.latiOll." Ccapare, jj2r. 
Maaon'a .state, 194 Miee. 308, 86 R. Y. 8. 26 , 233-
2J4 (Sur. Ct. B. Y. Co. 1948). Tb. ".on' ••• tat. ca .. 
•• ta fortb the pla.sioal v1.. tbat forelgn Iii ~.t be 
p1eade4 and prqve4 a. a fact. '!hi. v1_ bU heeh *»41-
~ied in .CM jurie41ctiona in the Unj,ted State.. ..., 
If. Y. CPIdt, R 45110.) and r. R. Civ. "., 1u1 •• 4.1. s •• 
Generally, R. B. Schl •• lllCJer, ~atlYe' Law, 3t'C1 ec1. 
1970, pp. 38-75. 

(6 

, l, 
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In liqht of the foregoing, Dr. Mann "submlts" that in 
. 

"the oontext 'unenforceability' means ineffeotiveneas, i~ 

validity, voidnes. in the forum." He continue., "this view ••• 

meana that a court or administrative authority will have the 

right and dut y to ref~8e en forcement of the contract." (8) 

Earlier' in his book he statea: "Art. VIII (2) (b) i8 concerned 

vith the effectiveness of contracta, that ia to say with their 

initial 'val!dity' rather than the leqality or posaibillty of 

their performance." (9) Gold takes issue with what appears to 
, 

be Dr. Mann'. view: "unenforceability means invalidity".(lO) 

In support of his view Dr. Mann cit" the Clearing Dollar. 

~,(ll) Moojen v. von Reichert(12) and other casea.(13) In 

the Clearing Dollars Case the Provincial Court at Hamburq re­

jected for purposes of Article VIII, Section 2(b) the inter­

pretation qiven the term "unenforceab1e" in Anglo-American 1av. 

(7) 

(8 ) 

A9 ) 

Continued. 
307, p. 502. See discu •• ion of travaux preparatoire., 
supra, pp. 23-28. 

Mann 3rd. ed., 2.2. ill. supra, pp. ".18-449. 

Id. p. 435. 

(10) Gold (1962) 22. ~. 8upra, p. 61. See Mann 3rd. 84., 
22. cit. supra, p. 4.9, n. 1 for Mann's lat •• t stataaent 
In ~controver.y. 

. , 

(11) 22 Int. L. R. 730 ~954), otherwi.e unreporteCl, (LaneS- ...; 
lerich at HaIIb~~y, 954). Other upacte of the aa •• u. r "'i,! 
1.cu.se4 .upl'a, pp. 44-45, &9, 70, 8'-'0. ' '\', - f' 

, , , 
89 J. D. 1. ce.) 718, at. p. 726, Cour d~.! at . 
Paria, 1961. ...,.ot. of the 0 ........ , iêl.ütaa4' 
supra, pp. 55-'7 f 6f;' ,14, 76 and bIc.', l'P- ,11~'~ lS0.. " 

(12) 

, ' 

(13) Mann 3r4. e4., ga., 'Ri." •••• , p •• ~., 'H 5.~, " " 



• The Court held the oontract ineffective but not invalid tram 

it. inception. The Court stated in pertinent part: 

"Thua, since the facts come within Article 
VIII, Section 2(b), the purchase contract 
concluded between the parties la ineffective. 
This follows fram the term 'unenforceable'. 
While in Anqlo-American Law this ward has a 
specifie significance and refers to contracta 
which are valid but vith respect to which the 
debtor May plead that they have no bindinq 
force • • • such an Interpretation cannot be 
placed on the word 'unenforeeable' since more 
than 40 nations, which do not aIl come within 
the sphere of Anglo-American law, have adhered 
to the Agreement; moreover, it should not be 
left to the parties themaelves to decide 
whether they wish to invoke exchanqe control 
regulations which exist in the public interest".(14) 

The i.su~ as ta the exact meaninq of the term "unenforceable" 

did not affect the autcome of that case. 

By contrast in Moojen v. von Reichert the exact meaning 

of the term "unentorceable" did affect the outcome of the case. 

The Court of Appeal stated the issue: 

"Whereas lastly on the grounds that • • • the 
word 'unénforceable' lused by Article VIII], 
the re.pondents argue that the only sanotion 
provided for would he the unenforceability 
of the contract in issue and not it. nullity, 
aMinq that the claa thU8 deprived of judicial 
action wou1d remain va11d as a sort of natural 
obligation.RClS) t 

The Court rej acted th!s argument and declarecl, ~at the oontract 

in i.sue was unenforceabla which meanl that~ contraot ~. a 

.. 
(14)" 22 Int. L. R. at p. 731. 

(15) 

... ~" \ ' 
~ '" t 

\- '\J l , 

\ , " '" .'( 
"~I u., _ oc;. _. 
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nu11ity. The Court saide 

w ••• [T)his distinction has to be ruled out, 
since the purpoae of exchanqe control rule. 
is to penalize certain transactions detr~ental 
to the stability ot the currency of aState, 
whether carr iad out or not, 80 long .e they 
vere enteréd into irregularly and not to permit 
either of the parties to rely in his diacretion 
on,the foreign regulationa ta paralyse the 
énforcement of the oontract." (16) 

The heart of the Court'. reaponse aeema to support Dr. 

Mann's view that contracta fallinq within Article VIII, 

Section 2(b) must be treated as a nullity and not merely in­

effective in the forum. Go1d rejoins, however, that exchanqe 

control requlations do not invariably provide for the in­

va1idity of contracta that are contrazy to the regulations. 

Thua, he contends that the provision miqht be considered was 

a kind of 'full faith and credit' clause.wCI?) If the court. 

of a member were requested to give a ramedy on a contra ct 

which violated the exchanqe control requlationa of another m .. -

ber, tho.e courts, in cla.sifyinq the contract as valid or 

invalid, oould follow the lead of the foreign,8Xchange oo~~~ 
regulationa involved. (18) Whil. thi. refin .. nt may be 

appealinq fram a theor.tical point of vi." ft .. y wel1 .' 

(lS) 

(11) 

(18) 

t' ~ .... > 

.', 

,'. J. 

"<,!',\, 
89 J. D. 1. (Clunat) at p. 727. S .. al.o Gold and , 
Laohau, 92. olt •• upra, ag J. D. t. (C1UDet) at pp. '71-, ,,;i' 
682. CCllllp&t:e"tlie 3Ourda!iJ.'" .upra, 12 fnt. L. a. .', 
125 (1;5., "" ... tJî. Lux U9 COurt Ir.f .... _ .. hoU -:" 
t.hat ther. !lad Mftn a cSi.~ .f aA aoUIl9. OOftU,Mè :: 
bec.ua. tU alltge4 performance relied upCm va. OOfttftaot' 
te 'ranoh exohaat. control revuJ,atloaa. " 

Go14 (1"2) 21. o&t. aupr.; p. 151. 
.. 

" 



• 
\ 

encounter practical difficulties in application. Rejection of . , 

this refinement will not tmpair operation of the policy of 

Article VIII, Section 2(b). 

The preferred definition of wunenforceable w is winopera-

tive in the forum". (19) Article VIII, Section 2(bl bars the 
-enforcement of cla1ms arisinq fram offendinq exchanqe con-.. 

tracts, such contracts are to be given no effect in the forum. 

(20) In .um, "unenforceable" Sh~u1d not be oonstrued to mean 

~nitial invalidity and should not rely for its meaninq on the 

partieu1ar exchanqe control requlation involved. The con.e­

quence. which tlow from th ••• vieww will be discus.ad in the 

nut part. (21) 

(19) Meyer tAlc.s the vi_ that wun.nforceable w mean. that th. 
Cqntraet will not be enforced but that th. contract re­
ma't&;alid. Thua, if a party, .uch aa a bank, through 
it. iqht of setoff may enforce a contract by •• 1f-he1p, 
it d so, and in Any action aqalnst ft, it ahoul4 he 
suata • Meyer, 22. ~. aupra, 62 Yale L. J. at 
p. 894. Thi. 1ine Of argwaent s ••• to have been re­
jecte4 by the Court in the Jourdain .=!!.!, supra, p. 101 
at n. 16. 

(20) Mann 3rd ad., 22- ~ •• upra, p. 450. 

(21) Se. infra, pp. 105-111. 

, 
j 
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PART IV 

THE SCOPB OF THE PIRST SENTENCB 
OF ARTICLE VIII, SECTION 2(b) 

OF THE FOND AGREEMENT 

Th~~e remain, followinq our analysie of the interpreta-

tion of the first .entence of Article VIII, Section 2(b), five 

additional issues which, althouqh suqqested by the terms of 

the provision or other Articles bearinq upon it, relate qen­

erally to the scope of the provision. These are: whether the 

provision binds all Fund members or only those which have ac-
"--~ 
• cepted the obliqations of Article VIII, Sections ~, ), and 4, 

whether the provision affects exchanqe contracta at the time 

of makinq or at the time of performance; whether the proviaion 

applies to current and capital transactions alike or only to 

current transactions; whether the provision bars only reeover-

ies based upon conaensual transactions includinq quasi­

contractual and similar actions as well as damages for breach 

of perfor.manèe: and whether the provision has chanqed the 

principal of public international lav that no country ean 

entorae its public lavs iD the terri tories of another eountry. 

Article, VIII, Section 2(b) 
Blnda ~1 Kember. of th. :rUD4 

A. of April 30, 1'72 th.re wera one hundre4 twenty _. 

ber. of the International Monetaty rune! Qf whlOb Icme thirq­

five hacS ac:cepted the Oblivatlone of' ArUcle VJII, SectiIOllt :2'1' 

". " , _. 

, . 
.' 



• 
3 and 4.(1) The remaininq eiqhty-five members were operatinq 

under transitional arrangements as provided for in Article 

XIV. (2) It miqht seem therefore, tbat only thirty-fi~e of the 

'und members are subject to the obligations of Article VIII, 

Sectio~(b). But that ia not the case. Article VIII, Sec­

tion 2(b)~les to aIl members whether they are Article VIII 
""- --

or Article XIV mambers.(3) For the privileges of Article XIV 

are only exceptions to Article VIII. To a large extent then an 

Article XIV member is bound by Article VIII. And, once an 

Article XIV member has eliminated ita exchange restrictions 

on current transactions it may not, as with Article VIII mem-

bers, retmpole them without Fund approval.(4) Moreover, the 
, 

pun.'a interpretation states: 

"By accepting the Fund Agreement members have 
undertaken to make the principle [of Article 
VIII, Section 2(b)] .•• effectively part of 

(1) Memberahip for four additional states was latar approved. 
IMP Annual Report, 1972, p. 53. IMF Annual Report, 1971, 
pp. 155 '156. In 1952 there vere 51 Fund membera of 
which 7 were Article VIII members and in 1965 th.ra .ere 
103 members of which 26 vere Article VIII member.. IMP 
1945-19~5, 22. cit. supra, vol. II, p. 248. Bee a1sO;­
lupra, p. 7, n. 5 and accompanyinq texte 

" (2) Article XIV, Sections 2 and 3 ara set forth in !PPen4ix A 
her.-t.a. 

(3) 

, (4) 

, " 

, " 

Compare Article XIV, Section 2 R ••• Membera .hall ••• 
hava oontinuou. r~areS in their tor.iqn _change poliei.. :;~ 
to the purpo ••• of the runeS ••• w with Artiol. XIV, 
Section 3 R ••• A a.mber availing it •• lf of th. tranai­
tional arrangeqants aball notify the Fund .S 80011 th.re­
atter •• it i. prepare4 to acoept (the obligations of 
Articl. VIII, Sections 2, 3 an~ 4].- Bee, 0014 (1965) 
22- ~. supra, p. 18. 

<, 

s .. rand Aqreement, Article XIV, Sections a &bd • ~ , 
Articl. VI:tI~ Seotion 2. ...-~~ . 

104 
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their national lav. This applies to aIl 
mabera, vhether or not they have availed 
themselvea of the tranaitional arrangements 
of Article XIV, Section 2".(5) 

As ve have seen this interpretation should be binding on 

the courts and other tribunals of aIl members.(6) Moreover, 

nowhere has there been any disagreament vith the Fund'a 1949 

Interpretation that Article VIII, Section 2(b) applies to aIl 

Fund membera, and, as Dr. Mann concludelz ··effective diaAgr •• ' 

ment ia now probably foreclosed."(7) 

Article VIII, Section 2(b) 
Applies When Performance 
of A Contract ia Sought 

Dr. Mann has taken and continues to defend the view that 

Article VIII, Section 2(b) relates not to the performance but 

ta the makin9 of exchange contracta. (1) And he a110 states 

that that provision "givea international recognition to the 

original ineffectiveness of an exchange contrAct, but does not 

üouch A contract vhich during ita lite becomea an exchange 
, ~~-

(5; \ Decision No. 446-4~une lO-:-~9'9. Selected Decieiona, 
o • cit. supra, pp. 73-74. See other citationa, supra, 

• 3o,n. 4. The cl'. interpretation i. ..t forth in 
ndilt B bereto. 

(6) S., aupra, pp. 33-39. 

(7) ~ 3rd ed., 22. g,ll. aupra, p. 439. 

(1) 
\ 

caçà'r., Harm 2d e4., 22- ~. -.upra, pp. 3'1-381 vith 
MUn 3rd ed., 22 • .:!!. supra, pp. 435-436. fbi. vi. 
ti •• iD vith Dr. Mann'. vi .. on -unenforceatJl.-. lM 
.upra, pp. 99-102. Contr.,~. a. Del .. , 1 ta 
of III aùonal Lendin bel· 'ft Deve . 

p. 

-.. \ -

" 



contract contrary to requlations."(2) That ia, Article VIII, 

Section 2 (h) deala only vith the making of exehange contracte 

and not with their perfo~nce. Dr. Mann supports thi. view 

vith several argumenta which will be dealt with eeriatim. 

First he arques: that a draft of Article VIII, Seotion 

2(b) contained in the report of July 13, 1944 of Cammittee l, 

referred to "exchanqe transactions . • • which evade or avoid ft 

exchanqe regulations "shall not be enforceable" (3) 1 that there 

"ia no evidence" that the authors of e Fund Agreement in-
) 

tended to change the pla in meaning o~ worda" evade or 

avoid" by finally casting the provisiori'in fferent terma(4) ; 

and that evasion and avoidance by an exchange contr t ia ~ 

possible only at the time of the makinq of the con ract. (S) _ . ~ 

The great weakneaa in this argument ia the ass on that 

th.re "ia no evidence" that the autbors dià not intend 

change the plain meaning of the ward. "evade or avoid" by 

uainq the Word "contrary" in the final draft. For, on the 

contrary, th.re ia evidence that the authore intended to 

'" (2) 

(3)' Report of C~itt.ee l of Cc:.aJ. •• 10D 1 of July 13, 1'.4. 
The Report coatained three ,,,,, •• U0l\8 ~,cluaiiil -th. one 
ref.rre4 to ln the tut. The, 1tH •• IU.~ '\,I 

(4) 

(5' 

the fir.t proviaion Of Artiol. • S :on' - • 
41acu ••• lupra, pp. 23-28. -

r, 

JIun 3d. 84., g. 2!!- 8upra, p. 4-3$. 
,-

~ 1 A 1 
, , 

!' ... , 
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" 
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change the plain meaning of the worda Revade or avoid". Pirat, 

the author' dit! change the wordinq. Moraover, on July 13-14, 

1944 the Drafting Committee 4t Bretton Wooda vas a.ked to 

reooncile the draft containing the evade or avold wordlng vith 

another proposed draft. (6) And, a workinq draft of the l'und 

Agreement dated July 16, 1944 eltminated the Revade or avald R 

phrase. (7) Pinally, it aeams quite possible that a contract 

can evade or avoid exehange control requ1ationa bath when made 

and at the time of performance. (8) 

Second, Dr. Mann arques that sinee the text,of Article 

VIII, Section 2(b) Speakl in the prelent tense, ·contracta 

which . • • !E.!. contrary" to exchange control regulationa, 

only contracta which are contrary to 8uch requlations when 

formed are aubject to Article VIII, Section 2(b).(9) Under 

th!a view contracta which are contrary to exchanqe control 

regulationl at fOrm.-.tJ.errDUt not at the date of perfonunce 

are unenlotceable. Thua a court or other tribunal of a I1811ber 

country would be obliqed to hold an axchange contract whioh 
, 

af!ected the .exchange resouroes of another ..-ber unenforoe-

able in ca,.. where the exchanqe ~~ationa ren4ering the 

(6) 

(7) 

(8) 

(9' 

PrOC!!4:iD9.,22- !!!!- .upra, Doc_ 370, p_ 599. 

Id. Doc. 413, P.- 671. Cc:arpare Go14 (19'2) .~. ~ • 
• upra, pp. 63-'~ 

Gold (19'2) 22- m .• upr., p. -64. r 
MaNl 3r4 -.4., ~, ~. supra, pp. 435-4", Manrl, 
l\1pI'a, Z t. C.--ri. a;-at pp. 1"·107 • 

. ' 
" 
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contract ineffective at its formation had been repealed(lO) or 

in cases where the contract miqht otherwiae be enforceable in 

the regulatinq country. Such a reault ia absurdo 

Aqain, under Dr. Mann'. view, Article VIII, Section 2(b) 

would not apply if the contract when formed was conai.tent vith 
" 

applicable exchanqe control requlation8 evan thouqh .uch con­
) 

tract wal contrary to tho.e requlationa whan performance wa. 

souC]ht. But su ch a result "cuts" aqainst the policy of the pro­

vilion: to protect the exchanqe reaourcaB of a country. And 

Perutz v. Bohemian Discount Bank in Lii9i4ation(11) i. oppoaed 

to Dr. Mann' s view. In that case, the contract wh'en made vas 

consistent with Czechoalovakian exchanqe contro~ requlat~n •• 

It waa the performance aouqht by Perutz; that is, payment in. 

United States dollars which was contrary to Czech requlationa 

and barred recovery. Moreover, by the use of the word • im-

posed" the authors of Article VIII, Section 2(b) seem to have 

intended application of that provision to pre-exiltinq con-

tracts throuqh the introduction q~ alteration of reguationa ~ 

alter ~ exchanqe contract was formed. (12.) 
\ 

FrClll his reaBoninq Dr. Mann alao conclud.B that t'the 

que.ti~ whether or not a contract i8.J an exchanq. conuact 

(10) 

(12) 

' .. ; 
\~ 

Of 'cour.a a COntraot void by applicable revulation. Whéa ;~ 
.. d. èou14 not be • ravI vêd· by lubseQuent repea1 of ," ".~ 
tho.. r8f\11ation.. ,J 

~ "'î "I." .... ~ 
304 H. Y". 533, 110 N. B. 2d 6 (19531 41.~JJt4~.;/~~, ":' 
pp. 60-62. "<,'<:-; :::,::' ',' ,"", '. ,_,," • 

't~ 'i",1 (f> 

..,"I.~ .. ....,"lj _"' 

CClIIpare Gold (1"2) 2e. g~~,,,,,,\1pr., pp,,, ,65~". 
..: "./ 

~ 
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must be decided vith reference ta the ~ime when it i8 made". (l3) 

( 

• 

. , 

BUt thia conclusion muat a180 be rej.cted if hi., initial the-

ory--that the provision deala only with the time wh~ a con­

tract ia made--ia rejected. 

Dr. Mann doe. recognize, however, that a member would not 
, 

bave to treat an exchanqe oontract aa unenforceable if the 

"country wh08. exchange control requlationa were violateeS had 

ce.s.d ta be a member of the PUnd prior to jud;ment.(l4) Thi. 

w ••• 0 held in Stephen v. liYnoatan,ka Banka, (lS) in Pan­

American Lite In.urance Co. v. Blanco (16) and in Confederation 
• 

Lif. Aa.ociation v. ~!ia y Arminan.(17) 

.. 
. (13) Mann 3re! ad., 22,. ~. supra, p. 442. ~, ' 

(14) 

(15) 

, (17) 

In thi. connection Dr. Mann alao tait •• the view that 
Article VIII, Section ,~(b) waa at no tim. applicable bO 
the in.urance'polici •• involved ,in the euhan In.uranc. 
Ca ••• , for, inter alia, at the "date of their conclu.ion 
the inauranc. contriët. vere not exchanqe contraota". 
(Mann 3rd e~., ~. ~. supra, p. 444, n. 1.) It ia 
suJ:lllitted-. that tliia argument ia not correct for the 
rea.ons set forth in the tut. 

Mann 3rd ad., Q2. cit. supra, p. 44.. Accord, Marrie, 
Dio!!'. ConfliCt o~w., op. cit. eupra, p. 899, n. 69. 

6 

140 N. Y. S. 24 323 (Sup'~ Ct. N. Y. Co. 1955) ,'",aff'd 
.... , 286 App. Div. 999, 145 N. Y. S. 24 310 (let Dept. 
tJJ5). The case ia atated supra, pp. 78-79. 

362 r. 24 167 (5th Ciro 1966), •• cond appea1. 
is .et forth infra, pp. 167-170. 

The ca •• 

;' 
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Thire!, Dr. Mann 11%'9\188 in support of hie view that ArtJ.-

018 VIII, Section 2(b) ie concernéd lolely vith the initial 

va1iditf of contracta: that his augqeet:ion ia in 1ine vith 

the purpo.8 of the provieion as definec! by the heading of Sec-
.. 
tion 2 of Article VIII, namely, "Avoidance of re.trictiona on 

ourrent·payment •• It (18) But"it i8 ew.ltte4 the purpos. of 

the provision ia th. protection of the exchange re.ource. of 

..-ber countrle.. The h .. 41ng of Article VIII, Section 2 only 

d •• cribe. the substance of euh.action 2(a}.(19) Morlov.r, , 
, 

Dr. Mann and th. o~er authoriti •• agr •• that Article VIII, 

Section 2(b) .pp1i •• alite to cur~ent and to capital tran.­

action •• (20) 'Thui the heading of Article VIII, Seotion 2 Vive. , 
only .uper~icial .upport to Dr. Mann'. conolusion. 

phuÎlIt, Dr. Mann pointa out that "international paY'Jl8llt." , 

are d •• l t wi th .'J'arataly in Article VI, Section 3 antS in 

~ticte VIII, Section '2 (a). From thi. he conolu4 •• that 

(l~) Mann 3r4 ad., 2E' g!!. supra, p. 43~._ 

(19) 

/ 

,nO)" 

.' 

, " 
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"therefore questions relatinq- ta the p!rformance of a vali4 or 

enforceable contract, whether by payment or oth.rwiae, are 

unlikely to come within the scope" ot Article VIII, Section 

2(b) .(21) There i8 same bite to thi. argument, baled a. it i. 

on a construction of the provisions of the Pund Aqre:L.nt. 

But if Dr. Mann' 8 view, that the provision applies at the tille 

of contract formation, i. preferred on th!s ba.i., the policy 

un~rlying Article VIII, Sectio~ 2 (b) --to pro~ct ~e exch~9'e 
~"\ \ 

re.ouroe. of member oountri •• --will be unClermined. Yet no ) 

policy of the two oth8r article. he cite. i. erroded by inier­

preting Artiole VIII, Section 2(b) ae applyinq to oontract. 

at the t~e of perfonnance.(22) . 
por all of th~ foregoing raa80ne, it is lubmitted, vith 

r •• ~t, 

appli •• 

jected. 

thatfr. 'Mann'. view, that Article VIII~ Section 2(~)' 

only 't the time of contract formation, mUlt be r.­

For .oùnd practical and policy realons the provi.iOft 

muat be c~n8trued al applioable to exohange oontracta at th. 

"..... time of their performance. 

(21) Mann 3rd 84',22' oit •• upra, p. C36. 

(22) Article VI, section 3 ~rIlit. regulation of capital.,.., .. 
transaction. an4 provid •• in part that "~er. lI8y 
axerci.. .uch ,'control. .. are neoe •• ary te ta9U1a~. 
international cap! tal .ov_enta, bat. DO ....... , 
exerei.e th ••• control. in a manner Whlob will ,..viet,": 
payaenta for current tranaactlon.. • ••• ' , C',' 

Artiole VIII, Section 2(.) perllita tho •• ..mera c' 

• ••• nt.ing t.o it t.o tmpo .. ref'l1.ationa on cun.-ut tftM~~~ 
act.ion only vi th P,\U'14 cppI'CMtl.. .. ~ , ~' , 

.< . 
" r 
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Article VIII, Section 2(b) 
Appli.. to 80th Currént 
and to caR! tal Transactions 

Thera ie some room for ent that Article VIII, Sec-

tion 2(b) applies only to cu rent transactions. Such argu-

ment to Article VIII, Section 2 

which, a. we have noted, restrictions on 

current paymenta". It se.a clen, however, that the heading 

only describe. the content of Article VIII, Seétion 2(a).(1) 

A 10, it would be moat unuaual to qive a greater international 

ct to requlation. reqarding current transactions than to 

e reqarding capital movements.(2) And, the language of 

Section 2(b) makes no distinction between the two categories . 
of transactions.(l) 

, 
Purther the travaux preparatoire. of 

Article VIII, Section 2(b) shows that the authors reqarded ft 

" aa, amonq other thinql, a meanl of di8couraginq unwanted 

capital,MOvem.nt •• (4) In Frantzmann v. Ponijen(5) the Diatriot 

Court at Maaatri~---~fétbetIW., decided, inter !!!:!, 
regulation relating to capital tranlfera ia 

(1) M~llb.um, 22. ~. supra, p. 452. Sub •• ction 2(a) 1. 
att forth lupra, p. 110,. n. 19. 

(2) Ibid. -
(3) Gold (1962) 22. ~. lupra, p. 114. 

\ 

(4) proc.edinql, 22. cit. supra, Doc. 191, p. 2301 Qoc. 3e3, 
p. 576. -

(5) 30 Int. 

112 

,1, 



• covered by Article VIII, Section 2(b).(6) Likewiae, in Moojeo, 

v. Von Reichert the Court of Appeal at Peris rejected defend­

ants' argument tbat Article VIII, Section 2(b) applies only to 

regulation of current transactions. (7) The Court of Appeal 

stated: 

" ••• IIlt is further arqued that .•• the 
concept expressed by the term 'exchanqe 
contract' ••• relatel only to ••. tranaferB 
and paymentB for current international trans­
actions; 

" ••• [Ilt la deduced therefram that as the 
aaaignment of shares . • . was neither a 
capital transfer. . . nor a • • • payment for 
current transactions . • • the said a.siqruDent 
vas not in oonformi ty wi th the Bretton Woods 
Aqreemen ts, . 

"But whereae if reference is made to the whole 
of the text relied on and more particularly 
to their titl., it appeare . • • [to bel the 
contrary. . . ." (8) 

ThUB it i8 clear from the precedents and other authori­

tl •• that Article VIII, Section 2(b) appli •• alike to current 

and to capital transactions. 

Article VIII, Section 2(b) Bar. 
aeocveri.. Basad on Consen.ual 
Tran •• otion. Inclu4in9 Certain 
Action. in gua.i-Contr.ct 

-Couenaual Transaction. 

Article VIII, Section 2(b) i. direeted to the unenforoe-

(6) 30 Ine. L. R. At p. 42f. 

(7) 

(8) 

89 J. D. 1. (Clun.t) pp. 125, 127. 4fbe ca.. 1. .tatt&t­
and 41.cu.84, RPr-, pp. 55-51, ", "', 100-101. 

89 J. D. r. (Cl!D!1) ~t pp. 725-"127. ... -UQ. _If.' 
=~, 22- !!lr..'*Pta"t J .. D. If (e_~~ ~~ .." .. · ..... .11. 

, . 
j • 

• 'i ~ t~ l • 

'. "(X.~ 
-'," .~""T. 

, l 
; 
1 



• 

l, 

ability of exchange contraota whlch involve the ourrenoy of 

anr • .aber. The provision .a.ent1ally bar. enforotBllent of 

contracta, that ls, enforoement of conaen.ual obligations. 

It ia baDaterial whether th. action in whioh the question il 

rai.ad ia an action betw •• n the partie. ta the contract.(l) 

Undoubtedly, the purpoa. in limitinq the proviaion to contraot 

ca ••• was to exolude tram the reach of Artiole VIII, Section 

2(b) action. not balad on conlenaua! action. Thui the are. in 

which arguments againlt the extraterritorial application ot 

foreiqn law. miqht be made va. limitad.(2) Clearly, action. 

in tort are excluded ls well as certain qua.i-contractual ac­

tions luch a., for example, thos. tor the return of Itolen 

funds. Whether other clatms are excluded, Iuch aB actions 

!! !!!, claima by an owner of a chattel against its posaelsor, 
. 

and foreign judgments will depend. upon whether tho.e clailll. 

are founded on contract. (3) 

(1) Mayer, 22. ~. supra, 62 Yale L. J. at pp. 887, 894-895. 

(2) Mayer, 22' :!!. aupra, 62 Yale L. J. at p. 887. 

(3) ccapare, Mann 3rd 84., 2,2. cit •• upra, p. 437, -action. 
in r_, aotion. in tort, qua.I-contract., acttone for tIW 
ëri'fOrë' __ t of obli9at.ionl ari.in; !! A!sI!. or ot a jadt- :;: 
ment are aolu.i vely JCWerned by the fanera1 nl'.· of ' 
pr i vate lnuruttonal law, vi th the 1101'. fleXible afPl'O&Ob..,' 
.et. forth in ...,..r, ~. éit. lupn, '2 Yale L. J. at pp. (,~~! 
887-889. And, ... tfii" ,4icl.iol'l of the CJel'Jlan Pt4eJ:al t" 

Supr_ Court, oot.~11, 1951, BORI' 22" 24 at p. 31 
wh.a lt ia .. 14 tU an action to .fore. a j' ..... t if, 
DOt 9Oftm.t by Ut ole VIII, '''''ion 2(b). A1.o~ coa- " 
'pare the decl.101& tu United .tate. Supt .. ~ th 

/ to11ft'at v. OÎ"IIS!!., 3" U.8. 111,'1 à. Ct • .,,'21,,' L ... · 2a il t1961f
r
• ,\ ' ,. , ' 

,1 ,~, 
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Of interest bere are two Enqlilh cases decided by the 

Houae of Lords a faw years after. the conclusion of the Pund 

Agreement. '!'he caaes are: Zivnostenska Banka National Cor­

porati~ 1t. 'P'ranJanan(4} and Kahler v. Midland Bank, Ltd. (5) 

In the Frankman case, plaintiff aought ta recover oertain de­

bentur.s of the,Skada Worka, Ltd., a Czechoslovakian corpora­

tion or the value of the debenture. and damages. The deben­

tures had been issued in sterling in London. They vere on 

deposit in the London branch of the Prague bank. Plaintiff 

wa. their acknowledqed owner. Detendant bank claimed that it 

was unable to deliver the debentures by reason ot Czech ex­

change control requlations. Certainly delivery of the deben­

tures or their value would have adveraely affected the ex­

change resources of Czecho8lovakia. 

ri 

(3) ContinueeS. 

(4) 

(5) 

,bporte4 at 119491 2 All B. R. 671, Il'50) A. C. 57. ..... ": 
port.c! below,rranJaDan v. Anilo-PDlYf credit Bank ~Lo" 
Offic.~ (1948] 1 lIt B. R. 3!1, rxnr 1 1. '1. "1 (fi '.ch,,, Pr'!" "f. !gtlo-PrlftL,S!'!4!t l!!!!t tl'ft' "1"'" l' 
1. R. 1021, 'IIJ50] A:-t! .. 5' l5'iiHO! Ippe"'"iI, _ lM"' .... 
la tll.cua'" ln <1014 (1912) •• tll- • \&ph , pp. lC-l'" 
111 Meyer, !I._ ~. npI'." 6a-Y.l. • J. p. '00. "',' . ;/ 
Report«t at. ti •• ,) :1 '..il l •• a, '21, t ,'~ ',', 
portea "e_ ,*t t19.IJ" l 'Al.l 1,,' a. Ill.' "1.0J~"""'; .. ' , ~ 



• 
( 

The Court of lill9'. a.noh found for clatelldan~ u4, rely­

in9 on Article VIII, Seotion 2(h), rejected plalntif~'. clata 

that the Czech raqulatione involve4 vere revenue or penal l_ 

and unenforceable in Enqland. On Appeal, the Court of Appeal 

reversed on the ground that the u.e4iate obligation va. 

governed by English, not Czech, law and therefore the bant 

must de1iver the debentures to plaintiff. 

The defendant bank appealed to the Hou.e of Lord. wbich 

allowed the appeal, and set aside the judgment of the Court 

of Appeal, restored the judqment of the Court of King'. Deneb 

and dismissed the action. (6) But the House of Lords' deai.ion 

turned upon the application of English priva~ international 

law to the contract involved. The Boule of Lord. laid ~at 

the parties intended that Clechoelovakian la" Ihould govern 

the makinq and perfermance of the contract. (7) Therelofe, 

de fendant prev.lled. Dr. Mann explain. thi. and the lCahler (8) 

deciaion as not governed by Article VtII, Section 2(b) .ina • 
. 

they "ere actione in detinue ba.ad upon property right. for 

the recovery of property. Yet both ca... turnec:t on que.tion. 

of contract. It ie subaitted, tberefore, that tb ••• actlona 

come within the .oope of Article VIII, Section 2(b) and,tbat 

(5) 

(6) 

(1) 

(l' 

Cont1nued. 
Gold (1962) ~. cit. supra, pp. l,-a and Ül *yu_, !2. 
2!! .• upra, n tal. L. J. p. 901. 

11949] 2 All B. J. at p. 681. 

.. 

.~ 
, ~, . , 

, . 
; 
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• the proper rationale for the oourt'. deoisiona ia that the 

rights of the respective plaintiff. arisinq fram the oontrac­

tual tran.actions involved were unenforoeable by virtue of 

Article VYII, Section 2(b). 

In ~ahler v. Midland Bank, Ltd.(9) plaintiff ahareownar, 

~ahlar, souqht, in oontrac~ or in detinue, delivery ot certain 

ahara certifiaate. of a Canadian oompany which the detendants, 

Midland Bank, held for aatekeepinq but in an account vith a 

C •• ah bank, not in account wi th ~ahler. In defen.e Midland 

8ank argued that vi thout the con.ent ot the Czech bank in 

who •• account it hald the share. it could not daliver the 

oertificate. to Kahler. The Czeoh bank oould not qive it. 

con •• nt in view of the Czechoslovakian exchanqe control regu­

lation. • Long before the action, Kahler had depoat ted th. 

ehare certificatee with the Czech bank for aafeke.pinq. 

The trial court, MacNaghten, J., ,ave judgment. for 

plaintiff, Kahler, and defendant., Midland Bank, appe.lad. 

The Court of Appeal reveraad and hele! for Midlane! Bank and 

ltahler appealad. The Rou •• of Lorda, 3-2, eSiai.sect th. 

(9) 11949) 2 All B. R. 621, 11950] A. C. 57. The Iab1tr 0 ... 
va. di.tinCJU1.he4 on tu faot. by th. court 1ft 19 r. . 
Maria Liebl'a latate! 201 Mi.o. 1092, 106 1. Y. 8. 2a '05 tlur. ft:. lm,. eS. 951) • In a ccapanion cue 1D __ ~. ' , ; '!'br'i.. Lltbl .••• tau, 201 lIi.o. 1102, 10' K. Y~24 .-
71 (Iur. et. 11h9' Co. 1951) the Court oh •• otUiMeJ _ ~. 
CaedloalOftklan _Chante ccmuol la.., ilYfOl'N4 1ft f:be -' 
It~! ah4 ,*ler c.... .• conf1aa.tory and ft.cel -1 .. ". 
o • fonign COUfttl'1 wh.leh .. , a .... 11 u ta. _li.h, . " . 
ar. tl'a41tlona11y 41.1'0'" to 1~.· 



., 
te 

• ' 

i '~ " 

; , ;;, .J5.J , .{liij 
, VI}; 

eppeaI, in effect affirming the Court of Appeel, on the theo~ . 

that th.re was no contract between Kahler ând the Midland B~ 

and Kahler had failed to .Itablish his right to poIs.slion of" 

the shars certificatas. 

Aqain, however, the deaision, althouqh correct, Ihould 

have bean based upon Artiole VtII, Section 2(b)t plaintiff, 

ICahler, ahould have been barre4 tram recovery because the 

Enqlish courts had to qive sffect ta the Csech requlationa. 

It ia submitted that the FranJanan and Kahler ca.es should be 

considered aa w1thin the scape of the proviaion and not wlth-, 

out it simply becauae property rights vere also involved. T~ 

assentia! relat~onahip8 were contractual and qoverned by .. 
Article VIII, Section 2(b). 

Similarly, it is submitted that the Supreme Court of 

Austria erred in its deciaion in X v. Za9reb Ba~(10). Tbe 

plaintiff 
\ . 

moved from Yuqoslavia to Austria and aought the 

return to him for his own us. of the balance of a certain 

bank acoount. That account had be.n opened in Vienne lcae 
, 

years bafore, vith the approval of th. YUCJoala. uchang. con­

trol authoriti •• , for the purpol. of paying for t.pDrtl lDto 

YU90111avia. The defendant bank refuae4 to turn over the 

balance arguinv that It .,al, prohiblte4 by YUVQIIlavia 1_ f~ 

(10) 

, . 



• 
') dotng 10 and that. the AUltrian Courts .. ra boiabd te enforce 

tha-t 1." by Art.iole VIII, Section 2 (b) • But. the SUpl'_ COllrt. 

of Auatri. ·rejecte4 d.tendant' 1 arqument. and. ClecideeS ~ ca •• 

on th. law applicable ta property, l.yiD9 f 

". . • Tha applioable foreiqn oohoqe lav 
il • • • determine4 • • • (by} vhich law i. 
applicable te the ra. concernee! [which points 
in the ca .. at hannol.ly t.o the dem •• tic 
lawa wh.re the balance val on ctapo.it) •••• "(11) 

By fragmentinq the transact.ion and foeuainC) on the 

"propert.y" aspect. of the cas., the Court fru.ttatee! the purpo •• 

of Article VIII, Section 2(b) thua ind1cating that tho •• w11l-

1~9 ta mlqrate may be 

trol regulations. (12) 

able ., avoid leqi tJi\ate exahanqe con-
, 

" \ 
Claims ) --guali-Cont.ract 

Also held to he vi thin f~/8COpe of Artiole VIII, Section 

2(b) are act.ions in quaai-pontract 
1 

paid in coneideration of ~xpected 
\ 

change contract. 
, , 

for t.he recovery of SUIIII 

performance under an ex-

(11) 26 Int. L. R. at p. 233. Bracket. adde4. 
,. 

1 

(12) Tht. result 1. aontrary to the r •• ult in'Whit. 'v. -~ MX"' 33 lOng' IC~ Law "porta 231, l''*!nE. L. R. 27 ~ 
, the Jouzda1p c.a., 22 Int. L. R. 727 (1.5.),· ".~ 

' •• "cria". J.uxii& .. ~Iiê (1.57) p. 35, !be~"'" . ~ 
lJôilih 4,e, 22 !a~. a. 7JO (1954), aDd p.,. • ··',i pp; r Rf té in L1eJ.1!~lqa, 304 1.. , 110 ,:;\ 
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Thua in White v. Robert. (13) , one of the earll.st c .... 

decided under Article VIII, Section 2(b), the plaintif t, White, 

and a partnership of the de tendant , Roberts, and a per80n 

named Baatan had ba.n foreign exahanqe brok.rl in Shanghai. 

White,on behalf of his clients, had enterad into a number of 
" 
eontracta vith the partnerahip in Shanqh.i under whieh White 

pa id Chine.e currency in return for payment br the ~_ftner­

Ihip of apeclfied foreiqn cùrrenay to a named perlan ln 

ànother country. In 1948, Whit. and Roberts, on fear of di.­

oovery, moved to Hong Kong where White brought action on 

twelve of the contractl made ln Shanghai on whioh the partner­

Ihip had detaultad by fal11ng to provide the atlpulated 

fore19n currency. 

White souqht approximately one million Ronq Kong dollar. 

had and recelved by the partnerahip on the contract., or 

damages for breach of contracta In defen •• Roberts reli.a 

upon, amonq other thinql, Article VIII, Section 2(b). White 

replled that the provi.ion did not bar the quasi-contractual 

rlqht ta recover money pald under an un.ntorae.bl. exohange 

\: . " 

"!!J oontraot. The Court rejected White'. contention, .nd .taUd 

that lt va. -1aIaurlal whe1:her plaintlff [White] reli •• OB 

the br .. ch ol oontraot or cm an action for IROne}' hacl aD4 

, 1 

recel ved. • The Court •• 14, , 
!'!'~ '-

~.. .., ., 

. (11) 3' lIODf KObf Law a.,oJ>ta 231, l' Int. L. ,Il. 21 (194.). " 
Tba o ... · 1. 41.C\hI • .s 1ft 0014 (19'2) 22- !~~. ' •• '" ''-
pp. ''7-'0. . ' , 
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-Lastly, 1 40 DOt -aqr.. vi th the contention 
of Coun .. l for th. plaintif! that, ~u •• 
Artiol. 'nII .eotion 2(b) of the Bretton, 
Woodtl Agr ..... U Itatea only that tbe COUrt 
will not enforee excbange contracte oontrary 
to the 1... of • fore1p OOUDtry 1 1 oug1tt' • 
not to hold that,. plaintiff abouleS DOt .ucceed 
in an aetiOD for aoney bad or recei ve4. It 
i. immaterial in '\loh a 0". wbether plaintif! 
r.lie. on the breach of oontiact or on an 
action for money had~nd~ ec.ived 1 if the oir­
cœutanc.. of the ca. how that ther. wa. 
ill89ality, tb.n in vi.., be qannot lucoeecS.-(14) 

The Court vent on hold that the contracta .ere il1egal 

und.r certain Chine.e regulationl wbiob vere 

applicable and "thi. Cou t o\lgbt to do nothing ta entoro. ~ 
1 

both on tht 9roun~1 of public polioy and becau •• of the pro-

villon. of Article VIII .ection 2(b) of the Bretton Wood8 

, 
" 

A .Wlar r.lult ".1 reachad by the Court of Appeal 

(Oberlande.,ericht) in Schle..,ig, Germany in Le •• inger v. 

1I1rau(16) • 'l'he oourt decidee! that plaintiff ••• king repay· 

.. nt of a loan ot u.s. $1,000 could not recover~eith.r on th. 

contract or on a th.ory of unjult enrichaent. And, in Prut ..... 

!!ne v. Ponljen(17) the District Court. of Maaltricht, th. 

, 
, . 
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Uetherlanda, deci~ that wh.ra plaintiff' 8 claia 1. baled 
~"t~~ 

upon an unenforceable exchange oontract plaintif! canJgt 

.uocee4 by refor..ulatlng the clat. a. 'one for unjUit enrlcb-
1 l'the oourt • t.ated t 

~In ao~in9 a. all89~ by th. plaintiff, ~. 
de fendant ha. not 90ne beyoncS th. lia1ta of 
a br •• oh of Obllgation in .uoh a vay al to 
be .ubjeot to a natural obligation to the 
extent that h.r obligation wa. not who11y 
void, and th.r.'or. the pl.intiff cannot 
.uco.ad on hi •• ublidiary olat.. W(18) 

'l'ha oonolu.ion r •• ohe<! by thel. court. in th. thr .. o .... 

di.ou •• ad promot.. th. glft.r.l polioy of th. provi.ion to di.· 

oourag. th. making of oontraot. in 4i.regard of lxahang. OOD­

trol r.vul.tionl. ror, to permit. quaI1-oontraotv.al reoO'Nl'Y ..., 
1 

.Y b. tantalbount to th. .nforollMnt ol the oontract that i. t·· '. 

unenforc.able.(19) for .... pl., If A r.e.iv •• It.r1iag fra. 

1 and proml... to pay 4rt~r. to 1 in violation of 1nI11.h 

exohang'. control regul.tl~., an aotion by 1 ln quaa1-ooftuaot 

ln th. United Stat.1 for th •• tulinv ha4 an4 r.o.ived by A 

~14 r'lult, if .uoo ••• ful, in a jud,..nt in 401~ •• (20) 

lut, te bar th. qu.11-conuaotual reoovary 1a ... o .... 

7, -

(18) 1 .. Gold (1'12) ,9.2. oit. ,upEa, p. 111. In the 
NM oae plaintIf! iiiitht raoOftJ!'f on • no., 
!'ii&u. in fetUl'll fo~ a •• 01 Zaclône.iu lIViIo,'" 

~ (plaintif! • 5,000 DUtah vui,l4en. 

(11" , , .. GèI~ '~1"2) !I. lit. "., pp •• 3-14, 0014 U.tlt, 
D. cit ... "Fa, pp. r 4'. . 
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mif)ht be highly unfair. ln the White, Le8slng .. r and Frantl!!!!!! 

0 .... diseua.ad abave, al1 defendants ~eeaiVed '(~stantial 
w1D4-tall.. Thua, a. may be imagined, ~here i. aCllle ca.. lav 

,fnorin9 quasi-contractual recovery. (21) And, a. Dr. Manri 

point. out the Pund Agre.ent 40.. not require re.peot for and 

appl1catioll of excha!!ge control regulationa axe.pt to the .­

tant of ArtiC~. VIII, Section 2(b)--that i., to the extent that 

certain ~chan;. contracta are unenforceable. (22) 

~,.Article VIII, section 2 (h) may not be held to bar all 

qua.i~ntr.ctual receveri •• for the provi.ion 408. not ~oi4 

exchan9. contract., i t merely rendu. t.hem unenforceabl •• 

Moreover, in th •• e action. involving clat.. for quaei-oon­

tractual recovery policie. of ju.tice co1li4e .o.t 4ir.ctl~ 

vith the polioy of ArtLole VIII, Section 2(b). Thue, the 

Qhoio.. are 4ifficult and th. .olution ... y ~t be wholly 

.ati.fàctory. 

(21) 

.' ........ 

In Vara. v'. Crow:n Life Inlurance Co •• 83 Montg., Co. \ 
L. R. '1 (1963) tIîë court êLtlllêd recoverr of the caeh .. ' :~~ 
lurrender value of a 1if. lna~anc. policy but haleS J 

that,plai~tiff coulc! ~ec~.r in qua.i-contr.o~ the valu. 
of the pr_iuu. Th!e' dab.tsion vas reverse4 on appeal 
(204 Pa. super. 176, 203,A. 24 505 (1914), ~. 4eaied, 
382 u. ,s. 827, 86 s. et. 12, 15 L. Bd. 24 7rtTt,S,). 
Se. aeci.ion of rrench Cour 4. ca ••• ticm, June 18, 1969, 
Jev. Critiiit, 1970, p. 417, Mann 3~d ~., ~. clt. .' 
iüPra, pp. 7 and 449, n. 2 ·vber. the leciiIorili D 1t:! 
v. 1obert8, lupra, i. cr1t~ci.ec!. ' ': " 

l 
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Article VIII, Section 2(b) 
Bas Not Abrogated '!'he Rule 
al International Law Which 
Prohibita' Bnforoement by a 
Country of i ts Public Laws 
in Another Country 

Finally, it .hould be noteeS that the adoption of the tiret 

•• ntence of Article VIII, Seotion 2(b) did not abroqate the 
~ . 

• ell e.tabliahed and universally accepted prihciple of public 

international law that. no country can enforoe ita prerogative -. 
righta or publi~ laws "i thin the terri tory al another country. 

(1) Under th!s principle a country oannot maintain an action 

te enforce ita foreiqn exchange control regulationa in the 

court. of another country. (2) '!'hua the New York Court of 

Appeala in a 4-3 deciaion stated ~n Banoo do Bra.il S.A. v. 

Israel C~ity Co., Inc. that because the authora of the 

runeS Agt'eem.ent provided that exchanqe contracta whioh are 

aontrary ta members exehange control regulationa maintained or 

~s.d consistentl1 vith the Fund Agreement are "unenforce­

abl.·, the authora by implication made unavailable the methbd 
al enforcement of foreign _xchange controla by direct suit 

brouqht by the aqqrieved gov.ma.nt in the courts of anotber 

country. The Court •• i4 1 

(1) 

p. 131. 

(2) Banp' 40 Br •• il S.A •. v. 
Or R. ~ 24 "l, 1'0: R .. B. 

124 
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". • • IU],.8 of the unenforcij)ili ~~ 4eVi~" . \ 
for effectuation of itl [the rune! AgreeBeD~] 
purposes tmpliedly concedel the unavailability 

, of the more direct method of enforc .. nt a~ 
the luit of the agqrieved qovernment. • • ." (3) 

Thus, Article VIII, Section 2(b) of the Fund Agreement has 

not abroqated the Rule of international law prohibitlng en­

forcement by one country of it. public lava within the terri­

tori.. of another. 

(2) Continued. 
30 lnt. L. J. 371 (1963), discu8sed supra, pp. 42-45, 
infra, p.173, n.33 and herewith. See allo, Bu1Rtf:ia v. 
Takvor1an (1961)to be reported in Internationa! • 
Rêport., summarizaa in (1966) J.D.I. (C1un.t) 437, 
Solicitor for the Affairl of H. M. Treasm v. Bankers 
Trust, 304 N. Y. 282, lG? N. E. 2d 441 ( 2), fDdon.sia 
v. B~_r, 30 Int. L. R. 25 (1959), Ned_rland •• Juris­
prudentIe, 1960, No. 149 (in Dutch). 

(3) 12 N. Y. 2d 377 at p. 377, 190 N. B. 2d 235 at p. 237, 
239 N. Y. S. 24 872 at p. 872, cert. denied, 376 u. S. 
906,84 S. Ct. 657, Il L.Bd. 24 605 (1964). Se_ di.­
cussion infra, p. 131. 
The di •• ent took the position that the,Fund Agr .... nt had 
in affect changee! the principl. of public internatiODlll 
la. 10 that the action would lie. Chief Judq. o.8a0ft4 
stated: "Refusal to enteruin thil suit doea viol_ct 
to our national policy of co-operation with otb.r 
Bretton Woodl 8ignatories." 12 N. Y. 2d at pp. 318-379. 
190 N. B. 24 at p. 238, 239 N. Y. S. 24 at pp. 87'-877. 

125. , 
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THE BFPBCT or THE PIRST SBNTENCE 
OF ARTICLE VIII, SECTION 2(b): 

ON THE DOC'J.'RINB OF PUBLIC 
POLICY RlGARDING EXCHANGB 

CONTROL1 ON THE PRNATS 
INTERNATIONAL LAW or EX­

CHANGE CONTROL 7 AND ON THE 
"ACT OF STATE" DOC'l'RINE 

) 

Three interrelated topics are discu8aed in thi. Part: 

Public policy regarding exchange control: the private inter­

national law of exchange control; and the application of the 

"act of state" doctrine to exchange control. The common core 

of the issues raisad in th!s Part has been generated by the 

adoption of Article VIII, Sèction 2(b) and much interesting 

law ha. developed. 

With the Adoption of Article VIII, 
Section 2(b) Public Policy Has, In 
General, Been Eliminated as a Bar 
to the Application of Foreign Ex­
Change Control Regulations in 
Member'. POI1l1D8 

rrom at least Lord Manafield's ttme, it ha. been a qeneral 

rule of Anglo-American law that, in the abaence of treaty pro­

visions ta the contrary, the courts lack juriadiction to en­

tertain actions for the enforcement, either dlrectly or 1n­

directly, of penal, revenue or public laws of a foreign at.te 

or of • la .. founded upon an "act of a fore19n atat.-. (1) But 

(1) 

""", , '-

See Lord Manafi.ld'. atatement in Kalman v. Johnson, 1 
~cç. 341, 343, 9. 1. R. 1120, 1121 .~t;t,:lJ~~cfi 1775) ~) 

- i 
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• 
exchange control regulationa are neither penal nor revenue 

t 

lawa.(2) Neverthe1e.a, prior to the adoption of the 'und 

Aqreement and in the absence of a binding tre.ty, foreign ex­

change control requ1ationa vere not and are not, as a g8neral 

rule, given recognition in the court. of Ang1o-American and 

(1) Continll$d. 

(2) 

"no country ever takes notice of the revenue 1aws of 
another. " 

Banco do Brazi1 S.A. v. Israel Commodity Co., 12 N. Y. 2d 
311, 190 N. Ê. 2d 235, 2J§ R.Y.s. 2d 872, 30 Int. L. R. 371 
(1963), cert. denied, 376 U. S. 906, 84 S. Ct. 657, Il 
L. Ed. 2d 604 (1964), The Antel0!i' 23 U. S. (10 Wheat.) 
66,122-123,6 L. Ed. 268, 282 ( 25) (Marshall, C. J.), 
Govemment of India v. Taylor [1955] A. C. 491, 504-505, 
1 AlI Ë. R. 292, 295-296, (Hous. of Lorda); Huntinlton v. 
Attri11, 146 U. S. 657, 671, 13 S. Ct. 224, 229, 3 L. Ed. 
1123, 1129 (1892); Huntington v. Attri11 11893] A. C. 150, 
157 (Hou.e of Lords) 1 KIng al Itaêl v. DeMedici [1918] 
34 T. L. R. 623 (Chan. bIv.); Lôu a v. Standard Oi1 Co. 
of New York, 224 N. Y. 99, 120 Y. E. ~98 t1§l8} 1 stitê of 
Colorado v. Barbeck, 232 N. Y. 71, III N. B. 357 (1921)1 
Môrrl. and otliera ad •• , Di~·. Conflict of Lan, 8th ed. 
1967, Rule 21, pp. 160-168~r.ut.1, !Xchaile Control, 
Freezin Order. and the Conf1ict of Lava ( 42) 51 Hirv. 

auterpac , • ntarnational Law, 
8th ad. vol. l, S 14 • 

Zivnostan.ka Ba~! v. Frankman [1950] A. C. 57, 72 [1949] 
2 111 E. R. 671, ~76 (tôrd SEionda).~ Preidmann, pore&fg 
bChanff Control in Allerican Court. (1951) 26 St. John. 
L. R. af pp. 113-114. 

An early deciaion in which a court refu.ad to' enfora. an 
exohange control lav on the Found tbat it " •• a fore1p 
revenue 1av i8 the intereatinv oa •• of Boucher v. Lavaora, 
1 Ca •• '1'. R. 85, 95 B. R. 53 (King. Benab 17~4\). TIiiiiâ, ' 
Lord Rar4w1ak., in a au! t for breach of contraot te .Id.p ,,' 
g014 frOID Portugal, refuae4 to 91 Ye affect to a ~ta"",' , 
lev forb14dlng the axpo~t of go14. ~ Bardwiot ',1 - <,-~, 
lapag. indioete. that, al va. to be expectecl Ua ~ -: ' 
period, h. woulcl hava regar4e4 no Port~... law nie- -,' 
vant, whatever lu natur.. S .. al.o, C~ v. p.ctOft 81!1eoaoat, 80 ft. Y. .8. 24 781;-'11T-'7.IS 
:. &.941', itt'cS !!!!:.t 275' App.' DIM. 1030, 

1t7 

. 
, ',1 , 

• ,< ~ • '.w. ,.. ... ~ .. ~ ... ,.tJg..{ .... _ J''),~, .',.~1 
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West European countriea.(3) A rea80n often cited for thi. 

non-recoqnition i8 that aueh regu1atlons are against the pub­

lic po1icy of the for\DD state. (4) However, the broad propoai-

(2) Continued. 
91 N. Y. S. 24 835 (lst Dept. 1949), In r. Maria Li.b1'. 
Estate, 201 Miee. 1092, 106 N. Y. S. 2d 7b! (Iur. ~t. 
I{lng8 Co. 1951). 

In In re Theresie Liebl's Batate, 201 Mise. 1102, 106 
N. Y. s. 2a 715 (Sur. ct. KIng. Co, 1951) the cou~t said 
that "under the circumstances her.1ft d.acribed, the.e 
eurrency requ1ationa beoome the fiacal 1... of a for.i9D 
country which we, ae wel1 aa the Bnq1iah, are tradition­
al1y diapo.ad ta ignore." 201 Mi.e. at p. 1105, 106 
N.Y.S. 2d at p. 718. In bath Liebl ca •• e the court, 
unfortunate1y, made no mention of Article VIII, Seotion 
2(b) of the Fund Agreement. 

"-
(l) c.~ot, ExCh&nÏe Control aneS the Confliet of Lawss An 
'~~olv.a Puz. e (1951) 99 U. P. L. 1. 416, Morri. DIeef'. 

<../ contlict of Lawa, 0 • cit. lupra, Rule 155, pp. 894-'0 i, 
bëiilke, 'l'radin tri thë"l"n in Wor14.ar II, 1943, Ch. 

(4) 

20, D e, ore y; 0 an~ • r c on. ~rati'" 
Study)(1939) 21 ~ Camp.. (3rd Ser.) 54, ~t.l, 
22. cit. supra, 56 Harv. L. R. 30, Friedmann, a • cit. 
8upra,26 St. John' s L. R. 97, F. M. Mann, The UAa-
pact of MOney, 3rd ed., 1971, pp. 400-406 ( are na .r 
referrëd to as "Mann 3rd ad. "), Nu •• baua, Monay in the 
.Law National and International, rav. ad. 19S0, pp. 4cl 
et seg., Wolf, Private International Law, 2n4 ad. 1950, 
pp. 472-476. . 

Mann 3rd ad., ~. oit. supra, pp. 400-406. A8 Prof ••• or 
Mann points out, p:402, no A1Ilerii4n Court has refused t.o 
enforce toreiqn exchange control .gulatioft. on the 
qround that tho.. regulat10ns .er oontrary ta AMrlcan 
public policy. In French v. Banco Hational de Cuba, 23 ") 
N. Y. 2eS 46, 242 N. 1. 2a 704, 295 1. t. s. 24 c!! (19 •• ) 

.~' 
the court .aid that uoltanqe oon~rol praotioes an ,'j 
-reooqniaad as a nontal .... ur. of 9overn.eDt.· 23 M. 'r. t.,: 
24 at pp. 6l and 88, 242 R. B. 2d at pp. 115, 731 .. al! ,'i~ 
R. Y. S. 24 at pp. 44', 470. The Punch ca •• 1. di .... *'· 
infra, pp. 162-167. In ~ v. aU ifi.tL ..... 111. ' 
1'. 2d 539 (2nd Cir. 1941)fiëJ,. c~ la ft 3to~i" ~ " 
p. 5411 WIn vi." of all that ha. happen..s .tn tM liorJ4 " ;" 
it a._ profiU ••• to ohuaoteri .. tH CUftncy ~." 
of for. 19ft 9OY.~ta •• \Ulcon.C\O~l... ~. '", ';, _ '" ,:-

121 
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tion that, in the absence of the rund Aqr .... nt, exchanqe con­

trols are inca~le of international recognition for reasODS 

(4) Continued. 
Sae al.o, Confederation Life ~.ooiation v. Vega y Arminan, 
207 SOt 2d 33 (3rd Fla. D. C. App. 1968), aff'd .am., 211 
SOt 2d 169 (Pla. 1968), cart. t;~'~' 393 u. S. ~, 89 
S •. Ct. 450, 21 L. Ed. 2d~ ( 1 Pan-~.rlcan Life 
In.uranca Co. v. Blanco, 362 P. 24 167, 42 Int. L. 1. 149 
(5th ciro 1966), confederation Lit. Aaaociation v. §!a1de, 
164 Sa. 2eS l, 38 InE.' t. 1. IJé <'la. 1964), aert. enl.a, 
379 U. S. 915, 85 S. Ct. 263, 13 L. Bd. 24 l8w-T!964) , 
Theye y A~uria v. Pan "rioan Lit. rnaurano., 245 La. 755, 
161 sb. 2 70, 38 Int. L. R. 456 <1964J, cart. d.ni84, -377 U. S. 997, 84 S. Ct. 1922, 12 L. Bd. 24 1046 (1964), 
rehearini denied, 379 U. S. 872, 85 S. Ct. 20, 13 L. Bd. 
ta 79 Cl 6t}, saa al.o, 2 1. L. M. 950 (1963), Vara. v. 
Crown Life In.uranca Co., 204 Pa. Super 176, 20~ A. 24 
50S (Sup. Ct. Pa. 196e), cart. denied, 382 U. S. 827, 86 
S. Ct. 62, 15 L. Bd. 24 7~965), Cermak v. Bata 
Akciova Spolecnost, 80 N. Y. S. 2d 782 {SUPt ~N. Y. 
Co. 1948}, afl'd mem., 275 App. Div. 1030, 91 N. Y. S. 2d 
835 (lat Dapt. 19trrTavoided effect of exchange control 
law)1 Starn v. Pesti Magyar lereakedalmi Bank, mem., 278 
App. DIv. 811, 105 N. Y. s. 2a 270 (lat Dept. 1951), 
aff'd mem., 303 N. Y. 881, 105 N. E. 2d 106 (1952) (avoi4-
ëd e!fect of exchanqe control law) 1 Sabl v. Laenderbank, 
30 N. Y. S. 2d 608 (Sup. ct. N. Y. Co:-!941), allia .... r 
266 App. Div. 832, 43 N. Y. S. 24 270 (lat Dept. 194~ 
David v. Veitac2er Malneaitwerte, 348 Pa. 335, 35 A. 2d 
146 (1944) Cava aea. teet of exohange control 1av), 
Krau8 v. Zivno8tenaka Banka, 187 Mile. 681, 64 N. Y. S. 
2a 208 (Sup. Ct. ÔÛeen. Co. 1946) (uphe14 effect of ex­
ohange control ln), ~fel v. livnoatenaka Banka, 260 
App. Div. 747, 23 N. • C. 2d loUl ltef biDE. 1930), 
rev'd on other ,round., 287 R. Y. 91, 38 IF. B. 2d 382 
(1141J (uphela e fact of excban9. control law) , south 
AlRerioan Petroleum C0r.ration v. Colu.bian Petrote_ CO., 
177 Aï.c. 751, ~1 R. • 1. 2d 771 (SŒp. cf. i. !. eo. 
1941) (avoide4 effect of excbaD9. OOfttro1 la.). 

And, ... th. c •••• , wber. clat. te refund. tor ahip. ,-, 
pa •• aie purohuecl 111 Gemany ana •• re the a~t.pa fat1ecl , 
te a.il, in whioh Qenaan 1_ wa. applied and tb. l'.~ 
vere denied 1 Brll?e-rbit 'V. l' OU , 2t 
R. Y. S. 2d 48".~ f. c. MWi.. , '1:. 21 
H. Y. S. 24 518 (Iup. Ct. ~. f~ lt41)~ , , 
266 App. Div. 1011, ., If. 1. S. Id l'~ tInt! • J,' 
IcJc v. Ne4UludaS! Nlkaan~ 8~auf' ..... , 'e ' •. 
14622 tl. Y. e.lY. ~'I~iHiiS~ 183 MJ.eO. ,,~,., 

..... , 
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of publiO policy i. no lonqer supportable.~ 5) Por, exchanqe 

oontrol. are u8ually t.po.ea in order to protect a country'. 

exchange re.ouroe., juat as tra4e re.trictions are t.po.ed to 

oontrol the movement of qood.. Sinoe trade re.triotion. are 

recognized internationally, exchaoge oontrols, which are ia­

poaec1 to re.trict the mov_nt of currency resources, IlU8t 

alao be qiven international eff.ot.(6) 

(4) Continued. 

(5) 

52 N. Y. S. 24 367 (Sup. Ct. App. Tera 1944), LOeWenhardt 
v. CfiP19'!lie General. Tra~atlant1~ 20 A. M. C. (Put 
1) , Sup. cf. App. Term 1942), t.in v. C~~ie 
Generale Transatlantigue, 31 N. Y. S. 24 524 (R~ • 
Mun. Ct. 1941), aff'4 .... , 52 N. Y. S. 24 243 (Sup. Ct. 
App. Tera 1942), 1O.in6Iüith v. Re4erlandach .. riUan.obe 
Stoomvaart, 27 N. Y. 1. 24 122 (Sup. et. 'PP. fer. l,aiS, 
aff'a .... , 262 App. Div. 1005, 30 N. Y. S. 24 843 (l.t 
6ëj)t. Im') 1 Sohlain v. RederIan4.ch Aaerikaanache Stooa­
v.art, 34 N. Y. S. 2472ft fRup. et. App. Tera 1942)1 
Stelnfink V. North German Ll~ Steauhip Co." 176 Mi.e. 
413, 27 N. Y. S. 24 918 (Sup. t. App. Ter.. 1t41) 1 
ztmmern v. Ne4erlan4.ch Amerikaan.che Staa.vaart, 177 
Ml.c. 91, 28 N. Y. s. 2a 824 (Sup. Ct. App. Term 1941). 

But, ln X •• aal v. Ne4erlan4aoh Amerikaanloha Stoaavaart, 
177 Mile. 92, 24 N. Y. S. 24 450 lsup. Ct. APP. Ter.. 
1940) whera 4efendant vas under contractual obligation to 
malte • r.fund, th. refund va. allow". The ka •• el- ca.e 
v •• followe4 in Baer v. United &tata. Line., 171 Ri.c. 
1016,37 N. Y. S:-J! 7 (R. Y. c. Aûft. et. 1942', revera~, 
180 Mi.e. 456, 43 R. Y. S. 24 212 (Sup. Ct. App. ~ 
1943), and in 8eiele1 v_ UDite4 State. LiDI., 178 Miao. 
'93, 37 N. Y. S. 2 ~l (N. t. c. 16ft. Ct. 1142). 7he 
Bran4erbi t, 8teiDfirlk and K ... el ca... are note4 by D. S. 
Môôre ln (19M2) 2' Corn. L. Q. 2'7-270. , 

(6) Se. Mann 3re! ed., ge. !!1. aupra, pp. C03-C04., 
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The propoeltion that for.1qn exchange control regulatlaa. 

.hbuld DOt, in the ab.ence of a treaty ta the oontrary, he 

enforced if the r89\llation. otfend tha publio policy of the 

foruJI i. not to he oonlu.ad vith the well •• ttled priDciple of 

public international law that no count!'iX oan, by direct action, 

enforoe it. for.i9ft exohanq. control regulation. within the 

tarritory of another country. (7) Thi. public international 

lav principl. was not abroqated by adoption of the Pund Agre.­

ment. (8) 

With the adoption of the l'und Aqreement, embodying Arti­

cle ~II, Section 2(b), the arqument aqain.t reoognition of 

exohang. controls on grounds of public policy cannot prevail 

80 10n9 a. the exchange controls are maintained or ~.ed 

con.istently vith the Fund Agreement. (9) That the public 

(7) On the qeneral principl •• a •• upra, pp. 124-125. Se. 
also, citations next footnote. 

(8) Banco do Braail S.A. v. Iarael Caa.odlt, Co., Inc. 12 
N. Y. 2a J71, 190 N. B. 2a 2J5, 2J9 R.. s. 1d 872, 30 
lot. L. R. 371 (1963), c.rt. 4enied, 376 U. 8. 906, 845 
s. Ct. 657, Il L. Bd. 2ë!"'l1rS cl'14). 'the' Banco do 
Ua.l1 caa. le dl.cu •• ad aupra, pp. 42-45, Bul,ar!a v. 
fâJtvorian (1'61) i:O he reporte4 in Int.rnationai Uv 
Riporta, a~rl • .s ln (1966' J. D. X. (Cl.et, 437, 
Sol1el ter for the Affaira of 8. JI. 'l'rPluel' V. laDJc.ra 
fiûâ€, 304 1. Y. 212, lb' 1. 1. il ~4 1152), I~i.l. 
v. Bru ar, 30 lot. L. R. 25 (1952', !!4_rlaeê!- 1.­
prudiiEI., 1'60, RO. 1.9 (ift Dutoh,. 

(9) Th. arguMDt bu been a4vu0e4 that Bince aO uny of the 
coQlltri •• ot th. world ar ....... of the l'und aà4 ad-
b ... to the l'Und AVre .. t. the publio poliO!' aq f.lot 
.boald no 10l'l94tr b. applicable aven lM ••• aoa .l''"U 
atat •• or -..bel' _Rd ftOa __ .ber· .eat. ~ ..... 3at ec1., 
!œ. g!1 •• upra, p. 400~ 

1ll 
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policy argUment waa laid to ra.t upon adoption of the Pun4 

Agreement i8 clear from the Fund Interpretation oC Article 

VIII, Section 2(b) vhich providea that no tribunal of a member 

oountry will refu.a recognition of the exchange control regu­

lationl of another II*Iber on the ground that they are contrary 

te the public poliey of the forum if lueh regulationa are 

maintained or impoaad eonliltently vith th. rund Agraement. 

!hUI the interpretation ,tat.a. 

"An obvioul reluIt of the foregoinq under­
taklnq [by memberl ta mate Artiole VIII, 
S.otion 2(b) an effective part of their 
national la,,] ia that if a party to an .x­
ohange oontract of th. kind referred ta in 
Artiole VIII, Seotion 2(b) .eek. ta enforae 
luch a oontraat, the tribUnal of the .-ber 
oountry bafore whioh the prdceedinq. are 
brought will not, 9n the 9roun4 that thay 
are eontrary to the publio policy (itre 
thub110) of the forum, refu.e reoogn on ot 

e .. change oontrql requlationl ot the 
other member vhieh are maintainad or im-
poaad oonai.tantly vith the Fund Agr .... nt ••• • "(10) 

Aa ... n above thi. Interpretation .hould he binding, in the 

propar ciroumltanoe., upon the tribunal. of lD8IIIber counui ••• 

(lI) 

(10) 

(11) 

(12) 

. J 

In Peruta v. Boheadan Diloount Bank in Liqui4ation(12) 

Supra, pp. 33-39. 

304 lt. Y. 533, 110 N. B. 24;S (l'53). 'fhe·,bInl .... 
1. 41acnuaeecJ eupra, pp. 60-62 an4 iDf~.; .-;-nr-ltt~;' .. 
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the New York Court of Appeal. quickly di.pollet! of plaintif!, 

Peruta'a arguJllent that the CleohoalovaJtian exchange control 

requlatlons whiah vere involved vere contrary ta United Sta~ 

publia pollcy. The Court eteted that the Ca.choalovakian 

currenoy control lava oannat be d __ 4 contrary to public 

polioy lince both the United Btatel and Czechoalovakia are 

m.aber. of the !Und, I.yingl 

M ••• OUr oourts .. y ••• refule ta 9ive 
effect to • forelgn 1.. that i. oontrary to 
our public polloy • • • But the Caechollovakian 
cw:renay control la. in que.tion oannat here 
b. de8llDlld to he offenlive on that acore, .iDee 
our Pederal Government and th_ Cleohollovakian 
GovermaeJlt are -.aber. of the International 
Monetary IUnd. • • •• (13) 

Aqain, rejection of the ·contrary to publie polioy· &r9\l­

ment val even more pointe4 in In the Matter of Breoher-Wolf. (14) 

(13) 304 N. Y. at p. 537, 110 N. B. 24 at p. 7. 

(14) 22 lnt. L. a. 711, ~itl. Clat. 10. 41"', DoOtet 10. 
l'" (1'55) o. S. Dept. of JatJ.oe, Offi_ 01" Ali. 
Property. ' 

'131, 
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In the Breoher-tfOlf oa •• the United Stat •• Attorney General 

had found that certain shar •• ot a Montana corporation be­

longed to B, a citi.en and reli4ent of Oermany, wflereupon the 

.har •• vere v.sted in the Attorney General under United S4:&te. 

en.ay property leqi.lation. B, a United Statel citizen, con'" 

t •• tad the vestinq. Sh. c1aimed that the .harel hat! be.n 

1014 to her by B in rebruary 1941 when bath B and B "ere 

r •• ident in Germany. ln r •• ilting B'. claim it ..... oontended 

that th. aal. fram B to B wal illeqal and nu11 under German 

uchanqe control leqi.lation which had been adoptee! in 1931 . 

an4 lubsequently reenacted. Th. Direotor of the Office of 

Alien Property held that, under private internatwnal law, 

the lale hy B to B was qoverned by ~rman la" and that tha 

German exchanqe control la" waa not, as B arqued, oontiseatory 

or penal and therefore aq_inat United States public poliay •. 

In rejectinq B'a claim, the Director .tatedt 

"An obvioua result of the toreqoinCJ under­
takinq i. that if a party to an exchanq. 
contract of the kind referred ta in Article 
VI 1 l, Section 2 (b) # •• ÜI t:o enforce .uch a 
contract., the tribunal ot a llellber country 
bafore vhich the proceeding8 are brouqht, wl1l 
not, on the ground tbat tbey ara oontrary to 
th. public policy of the fo~, refu •• reo09-
nition of the "Change control regu1ationl 
of the other • .aber which are 81ntain.t ot' 
iapoled oonllateAtly vith ~. PGn4 AIr_nt 
(IntarnatioDal IIOÎletary Pull4 Interpretation, 
i •• u.d July 14,1949, 14 Pe4. Reg. 5208). 

* * • 
{. , , 

•• • • It li aufficient to poln~ out ~t by 
acthednce ta the IPwl4J A9r •••• t:, the United 
Stat.. ha. taJum the poU tlO11 tIlat forelgn 
cUHIlCy cODtroll ... IlOt inhtlNJ1t1y ,.,..1; OZ' 

r 
- '~1t ,,'~~' , ' 
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confi.catory and that recogni t:ion of .uch 
control. ia not offensive te public policy.· (15) .. 

To th. .... effect 1. the deai.ion in Societe rilature et 

'l'i •• ye X. Jourdain v. Bpgux. R!y!!D-Bintner (16) .ber. the 

court deaide4 that enforc.ant of the ju4pent of the court of 

araother PuD4 _ber could not be refue4 bec ••• the judgment 

va. ba.ed upon the for.iCJD exchall9. control leglslation of tbat 

other maber country. '!'hua the Court stetee! 1 

•• • • IT] he daIe.tic courta are bound by 
the Pund AcJr.-.nt and may not r.tu •• ta 
app1y u.change control re9Ulation. of a 
.-ber of th. ruD4 wbioh have b .. n or •• ted 
or ara beinq maintained in accordanca vi th 
thl. Agr ... nt, for th. re •• on that they 
go again.t internai pUblic pollay •••• W(17) 

PrCllll th. tore4)olD9 1. t i. ol •• r thatz the .... tic courte 

and other tribunal. of • Pund _.ar .. y not ref\1118 to apply 

the e.xchanC)e cont.rol reflUlatiolUl of another -a,ar which are 

.. intaine4 or iJIpo.ec! conaiat:ently vith the P1m4 A9r_ent on 

the 9round that auch regulationl are contrary to th. public 

po1icy of th. forua. 

In an unulual eae., howevar, if application of • ~'. 

excbanq. control regal.tion. wou1d b. confi.eat.ory or dl.éria-

(15) 

(16) 

(17) 

. 
22 Int. 1-. R. at pp. 711 .. 719.' 

~ 

. -
22 Int. L. a. 727 (1956), , •• oii.i'.IsUK!!J:!OYrgoi •• , 
1957, p. 35. i -
22 IDt. L. K. at p. 129. ~Mc~OC:O:d:'~!~iil~~!ft JIoUt:baaa 22 lut. r.. 1. 722 (1f53), 
,. tnE. L. Il. 423 (1'59' ~;r:;.u.;~ 
1"0, 110. 2'0 Un ;h~l1tii-i!) 'ai-':~ 190 (in 1Dg11ah) , ~ 
(1954) • 

:,. ~ ',' ",' , , 
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inatory in .ff~t a court 1li9h~ refu .. to eatorére ~ regu­

lations on the qroun4 tbat the affect of eftfor~t ia con­

trary to 'the public policy of the forua. (18) 'l'hi •• ~ to 

be the rationale ot tn4:one.iaD Co ration 'P. '1': I.o!,..~t"~m 

v. R. V • .b.urant1. JCaatsahappt;t 4 ... therl!J!@!n Van 184'5. 19' 

In that ca •• Netherlan4en Van 1845 (the N. Corporation) own't4 * 

all the ahar.s of fi .... IncJoneaian cca.pani... One of th ••• 

• ub.idiary companie. had a n\Ullber of acoountl in o. S. dollar., 

.terlinq, Hong Kong dollars, Malayan dollar. and N.therlan4. 

(18) 

(19) 

" 

, '. , 

prie&Dann, 22A cit. lupra, p. 114, Mann 3rd a4., Q2. oit. 
supra, p. 4R. Tee: Ra Salbert W~ [1956] 1 url.-' 
129, 142, [1956] 2 W. L. Il. 183, [m,] Ch. 323, at pp. 
351-352 di.cu •• ad su~ra, p. 82; !h. ~ ca •• i. dil-
cu •• ad by B. Lauterpacht (1956) 5 1. ~. Q. 301, MaÛ 
(1956) 5 I. C. L. Q. 295, P. M. Mann (l'51' 19 ~. L ••• 
307 and ia noted in (1956) 50 A. J. 1. L. 683, In r. 
Maria Lieb1'. Iltat., 201 MilO. 1092, 106 •• Y. s. Id 
~5 (Sur. Ct. lingl Co. 1951), In re Ther •• ie~lebl' •. 
Bltate, 201 Mil~. 1102, 106 M. Y. s. 24 715 (Iir. Ct. 
linga Co. 1951) (in neither of t:he Lieb1 cu .. ticJ tM 
court con.ider or di. eu.. the impact ot 'Articl. VIII, 
Section 2 Cb) of the Pund AcIr .... nt" -,a ... ti.cher, 
65 N. Y. S. 2d 892 (Sup. Ct. N. Y. Co. 1). ~, 
SulYOk v. Penlinte •• ti)tol nt lN4a t·, 304 ' • ./ Y. 704 1 

ID7-W. 1. , Aff ' , 27' 
App. Div. 528, 111 H. Y. • • 2). 
C<apare auo, Ban~ de r~ v. bm:tIJI ~ oYitaH 
of Hw York, 217 Ct. "'J;H •. r.DIl11h2' iii!I 
•• ûôh&aJ1~ v. 2" 
t: t. 3.2;43 N. il .-

cb&Dge control reg1ilaUoDi .. re 4er11ed txt:raterritœ1a1 <; • 

• ffact beaaua. they OGftta1Da4 cootiaoatozy MUar ... · 

'ftaa .. therlara4a Cout 
L. R. 7 ~, .. ), J!!~~~~~~~~.t.,i~ 
"---OMal b~, , • ~~~~~ 4\ 

!Iii o... li 4i.ou • ..s by 0014, 
t:be cCJ!!E!:!-n (l9'7) 14 %III' ___ .Ii.,r'Wjrair. .'''''!"'''''' 
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guilders vith an Indonesian bank, the B8comptobank. In 1959 

1:hat aub&idiary aBsigned ita clatm agikinst BscOIIlptobank to the 

H. èorpot'a tion. Thereafter the H. Corporation attachee! the 

asseta of Bsccaptobank in the Netherlanda and brouqht an action 

for payment of the balances. 

Baoaaptobank defended arquing' that th. eub.id1ariea had 

been nationali.ad by certain Indonesian decr.e., that the 

Netherland. oourt. could not review the leqality of Indon •• ia'. 

acta of atate, that the ••• ~qnment violatec! Indonesian exchange 
1 

control lava becau •• a lic8n.e had not been obtained, and that 

the Netherland. courts MUst recognise Indone.ian exchange con­

trol regulations sinee bath Indoneaia and the Netherlands ad­

herad ta the Fund Agreement. 

The District Court of The Raque gave judgment for the N. 

C~rporation and diamissad S.comptobank'. arquments. Escompto­

bank appealt!d to the Cou* of Appeal of The Rague, which up-

held the declaion of the District Court. The Court of Appeal 

stat.d, amonq other thinqs, that it would disregard acta of 

'.tate which ~ere inconsi.tant with internrtional lI~w when cQn­

te.ted between privat. parti... The'~ •• ian nationalisa­

tion. had, been vi thout coapenaation, vere discrainatory and 

had apparent1y, been poli~ioally IIlOtivated. Zacoaaptobank 

appealad once more, but in vain. The Supr._ Court of the 

H_therlanèla cU .. ia.e4 the appeal. The Supreme Court found it 

UbDece •• ary to dea1 vith the relation.h1p of the act of atate 

doctrine ta international lav. Rather the Court atated: 
A 
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". • . Netherlanda publio policy dbe. DOt: ' 
tolerate1:hat foreign ..... ur •• enaete4 t.o .. 
prejwU.oe NetlMtrlan4. inter •• te. • • be 
aocorded 1f19a1 effect in thi. country. 

• * • 
". • • Net:berlan4s public policy .. • • l,{ke­
wi.e 40.. not, ln a case .uch as the pre.ent 
one, allow accept:&nce of th. fallure to 
ob •• rve the Indoneaian foreicp1 exchanq. con­
trol provi.ion. to conatltute a bar. to the 
va1idity of luch an asaignment."(20) 

Thus the Netherland. Supreme Court refu.ed to recoqnlze 

the effects of the Indone.ian nationalisation 4ecr ... pn the 

qroun4 that to do ao voule! be repugnant to Netherlandl' public' 
1 

policy. There thua appeara to be a re.14ua1 are. wb.ra foreiqn 

exchanqe control regulation. Ilay be dlareqarded un4er certaln 

condition. as contrary ta the public policy of the forua. (21) 

It ia .ubmi tte4, however, that the proper ba.is for re­

fu.lnq en forcement of such regulationa 1. that they are not 

"conaiatent" .,1 th the Fund Aqre .. ent, that ia 8ucb requlation8 

are not in keepinq vith the purpoa •• of 'the Fund. (22) Similar- "'. 

ly, 80111e authoritie. have auqge.ted that if the court. of a 

Pund maber are called upon to enforce t:he e.xchaftCJ. control 

requlatioDa of another lIlember, aileS tho.e regu1ation. are not 

maintainad or imposed consiatent1y vith the rand Aqr~t, 

the public polic:y of the forum etate •• unif •• t by the Pund 

(20) 40 :Int. L. R. At. pp. 14-15. 

(21) s.. JudCja ••• t.ldg·. dia.ent in Fr_ch ". laD%! ttao1oul; 
48 cubà, diacu •• ed infra, pp. 165=166. 

') 

(22) S_ di.ous.lon of "conai.t.e.bt" aupra, pp. ,8..,6_ 
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Agreement aiqht require that 8uch requlatioa. he 41.~egar4ed • 

(23) 

To II',..ari •• : (1) prior to the adoption of th. 'und 

Aqre .. nt and in the ab.ence of A tr.~ty f fore19ft exchange 

control reg-ulatioD8 vere not and are not, a8 a general rule, 

91ven jucKcial rec:oqni tion .. -to do .0 ai9ht be agabat: the 

publio poliay of the fOr1ll atate, t2) Article VIII, Bection 

21b) 1: the Pund Agr_nt abrogate4 thia 9."er81 ru1e for 

rund er.--thia il cl.Ar fram th. Pund interpretationJ 

(3) the applioation of a m.mer·. uahange control refUla-

tion. vere confiaoatory in effect a court might refua. to en­

lorc. luah requlation. in a particular aa •• àl cOJ'Jtrary te th. 

public policy ol the lOrla, aJ\d (4) if the court. of a Pun4 

.. .aber are callee! upon ta entora. exchanp control requla­

tions of another ~er which rewu1ationa are not con.istent 

vith the FUnd Agr_ent the public policy of the ForUID atate 

aiCJht require that luch requlations be ,disreqarCled. 

(23) - Cf. Gold, ne rund and RoD-""'" States, 1966, IICP 
, .. phlet Serl.1 10. 7, p. 32, MaM ~ra 84., 22,- oit. 
supra, p. 434. Cold 9088 a s1:ep furth.r and 8U99 •• ta 
that parhap. the Fund Agr_nt require. th.t th. _­
ohange control regulation. of nOn~$5hera .hoald D ... r 
be enforce4 in the fOruM of MlIber. on the ~ that. 
luch regula tion. are ~ •• contrary to public ,olley. 
S .. Gold (1962) ~ c~ "pra, pp. 1~9-142 ... th. 
Geman c... ther. cUiëi •• ..s. ' 0 

,', 
.-.\-4 .. ~ 
, ' 
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The P'irst Sentence of Article 
VIII, Bection 2 (b) Has Been 
Superimpo8ed Upon the Private 
Interna tional Law of Exchanqe 
Control 

Courts and counsel often analyze cases involvinq fore19n 

exehanqe control requlations in terms of trad! tionai ru!e. of 

private international law. This analysi8 ls closely related 

to that followed where foreign exchange control requlations are 

denie4 etfect for reasons of public policy. The followinq 

brief exposition of the private international law rules ap­

plied prior to or in the ab.ence of the adoption of the Fund ~ 

Agreement ahould set the stage for a discusaion of the rule. 

vhich have been 8uperimposed by the firat sentence of Article 

VIII, Section 2(b). 

8y traditional leqal analysia and in the absence of an 

effective choice of law by the partie. determination of the 

la" applicable to a given contract entaila two steps. First, 

a court must decide what body of law govern.. Choiee bf lav 

principles of the forum regarding an issue in contract muet b. 

consult.d. Thul, courts in the United States wll1, a. a 

gan.ral rule, apply the law of the place vith the "most e19-

nificant relationship" to thé contractJ that i8, a choie. of 

th. applicable law i. made after an analysie or .valuation of 

the specifie conflictinq rules and of the relative interest. 

of the different 1eq&1 systems that have aome eonneetion wi~ 
" 

th. ca •• at bar. (1) 

(1) 

, ,4 

In Bnqland and other COIIIl\on law juriaaic- .,:; 
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tion. the courts app1y the ·proper law ot the contract." (2) 

In practice the United States and Engliah rule. ordinarily 

y1eld sÙlilar resulta. (3) Once the country whoBe law govems 

has been deter.m1ned the aecond .tep in the analysis must be 

takenl to decide what affect the qoverninq law, includinq 

applicable exchanqe oontrol requlations will have on the con­

tract issua. 

PrClll this analYlia a nUlDber of rules whiéh may apply in 

th. ab.ence of a t.reaty or other aqrellllent to the contrary 

have evolved. They may be aUllllarized a. follow81 

1. If the law of a foreign country inc1udinq i ts ex­

change control requlationl gov.rn. the contract and by thoae 

l'8CJUlatiolUl the contract i. invalid, then the contract ia 

(1) 

(2) 

(3) 

Continued. 
Second, 1969, Section. 6, 188. See, Auten v. Auten, 
308 R .. Y. 155,124 N. 1:. 2d 99, 140 N. t. S. 2& (1954)1 
Matter of RaV&m![er, 17 N. Y. 2d 216, 217 N. B. 2d 26, 
210 N. Y. s. 2d 91 (1966). For a aumma.ry of the United 
States rules reqardinq foreign exchange control regula­
tions see Meyer, 22. cit. supra, 62 Yale L. J. at pp. 
670-678. -

Morris, Die.x'a Conflict of ~ws, ~. cit. supra, Rule 
127, pp. 691-725. Por a sunaary oY-thi1fnglilh eonflicts 
rules reqardinq fore1qn exohange control regulationa fra. 
a COIRparative point of view, see Mann 3rd ad., 2,2. cit. 
aupra, pp. 399-430. -

J. prebble, Choie. of Law to Determine the Validi tlm:rnd 
Ettect of Contractâ & 1 cmrlson of Infllsh and lean 
fifoae§es §j .. i:nfl1cv 1#8 Clg'3 58 Corn. L. R. 

at p. Of 1. .~e, onEr.cta and the "atau.ent 
of Conflict of Lawa, Second (1960) 9 1. c. L. Q. !Jl at 
p. 5"1. 

" l~l 

" 
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invalid in the forum.(4) And, if the contract i, governed by 
\ , 

the law including exohanqe control.regulationa of a foreign 

oountry and tho.. regulationa are repugnant to the public 
. 

polloy of the forum, then the oontraot will not be enforced in 

the for\Dll. (5) 

Further, a contract, qoverned by and valicS under the lav 

of oountry A, may be voidable in country B al contrary to it. 

publio policy, if it i. ta be performed in oountry B and 

performance of the contraet would violate B '1 exchanga control 

(4) Delauma, Legal A.pecte of International Lending and 
Beonomie bêve10!lent Pinanclng, 1961, p. 298. Iê.tata­
ment Second, Co~lict of Li .. ,' Section 200, MorrIa, 
6Io~,'1 Confllct ol Law., Q2. cit. aupra, Rule 132, pp. 
154- 61. See aleo, In re !an~dea Marchanda de Mo.cou 
[1954] l W. L. R. 1168; EtIer vo'kert.as, 26 D. L. 1. 2a 
209 (C. A. Ontario 1961). Cf. In re sI,t. Eltate, 205 
Misc. 7l5, 129 N. Y. S. 2d 134 lsur. Ct. N. Y. Co. 1954) 
wh.re the court found the governing law to be that of 
New York State. The Sik Estate case ia discussed infra, 
pp. 151-154. 

Aleo, compare Confederation Life Association v. Conte, 
254 SOI 2d 45 f3rd Fla. D. C. App. 1971), cert. a.nlid, 
261 Sa. 2d 177 (Fla. 1972), cert. denied, ~. 1. t. w. 
34 (l'ebruary 27, 1973) where'tlië court affirmeeS Im_ary 
judgm.nt awarding the proeead. of an in.urance policy ta 

J' plaintiff. The court stated tbat plaintif! may sue -in 
a jurildiction other than wher. the policy vas i •• ued or 
~. ta be performed." (254 So. 2d at p. 46~ 

The rul. stated in the text follow. fram application of 
the eonfliets principl., lex loci eontractus, that il 
that the lev qoverning the contraot 1. th. lav to be 
applied. 

(5) A. L. 1., Rastatement of the Law, Second, Conflict of 
Lawa, sectIon 111, Comment a, Aôrrla,blc;i'. eonlllcE of 
tiWi, 22. cit. supra, Rule 128, pp. 725- o. el. Iili1 
v. eha •• Manhattan Bank, 14 A. D. 24 852, 220 N. Y. 1. 3d 
903 (l.t bept. 1111). s •• di.cu •• ion of public ,olicy 
ar~nt .upra, pp. 126-139. 
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requ1ations. (6) 
t Or, a contract may he against the public 

policy of the forum "if the real object and intuition of the 

parties Ito the contractJ necesaitates them joininq in an 

endeavour to perform in a foreiqn and friend1y country some 

,act which ia i11eqal by the law of auch oountry."(7) 

2. Where the law of a foreiqn country governs a contract, 

the forum will give effect to .uch of the foreign exchange 

oontrol. of that country which regulate the manner of paym~nt, 

the suspen.ion of and the performance of the contract and 

.imi1ar provision •• (e) It i. unclear whether a debtor may 

(6) 

(7) 

(8) 

Profe •• or Mann a.s.rta that .uch a contract ia void ad 
initio. Mann 3rd ad., 22. cit. supra, p. 408. Cf.-­
Bêla.avain v. Wail I1950T A~. 327, (1950] 1 All E. R. 
729 (Hous. of Lords). 

Fost.~ v. Dr!sco11 [1929] 1 K. B. 470, 521 per Sankey 
t. J., Hel.1eln v. Matzner, 19 N. Y. S. 2d 462, 464 
CN. Y. C. CIty Ct. 1940)1 Reg.azoni v. K. C. Seth!a ~1944) 
Ltd. 11958] A. C. 301 (House of Lorda); Aorria,blcey • 
eonllict of Lawa, ~. cit. supra, Rule 128, pp. 725-729, 
Rule 155, pp. 8§4-WJ6.---

Imperial Life Assurance Co. of Canada v. Colmener •• , 62 
D. L. R. 2d 138 (S. cf. 1967>. 

De aaache v. The South American Stores 
Lt4. [1935] A.. ou.e 0 ra, 
JOüth American Stora. (G.th , Chava.) L • 
J AlI E. R. 349 (Ct. App.) , Rê Helbërt '_,g , Co. Lt4. 
[1956J Ch. 323, 11956] 1 AlI B. R. 129, d leu.a.d herein 
supra, p. 82; Rossano V. Manufacturera Life Ina. Co. 
[1963J 2 Q. B. 352. 

See also, Blanco v. Pan American Life Insuranee, 221 r. 
Supp. 219 (S. D. Fla. 1963), alfia, 362 t. 2! 167 
42 Int. L. R. 149 (5th Ciro 19~6), Confederation Life 
A.sociation v. u~alde, 164 So. 2d l, l8 fnt. L. 1. Ile 
l.la. 1964), car. denied, 379 U. S. 915, 85 S. Ct. 263, 
13 L. Bd. 2d ~(1964) 1 Confederation Life Aesociation 
v. Vega y Arminan, 207 So. 2d J! (3ra 'la. 5. e. App • 
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invoke in dafenaa the exchange control requlations of a coun­

try as the qovarning 1aw where both he and the credi tor are 

out.ide that country and the debtor is not contractually boUDd 

ta parform in that coun~t aay ana ~hape auat perfon 

~~~ ~ ~v. 
(8) Continued.. l :-j~~-,..~ 

1968), aff'd mem., 21 So~d 169 (Pl. 1968): Konatanti­
nid!a v. 'l'arlS~248 P.~W. 280, 287 (s. D., N. Y. 1965), 
a!l'a mem., 3si F. 2d 240 (2nd Ciro 1965), Th.~., Ajur!. 
v. Pan-'liiirican Life lnsurance -Co., 245 La. 7r,'! Bo.M 
70, 38 Int. L. R. 456 (1964), cart. denied, 377 U. S. 977, 
84 S. Ct. 1922, 12 L. Bd. 24 1~(1'64), rabearing 4e­
nied, 379 U. S. 872, 85 S. Ct. 20, 1l L. Bd. 2a 79 (IJf4) 
a;e-a1so, 2 I. L. M. 950 (1963); Varas v. Crown Lite In­
surance Co., 204 Pa. Super 176, 203 A. 24 5ft5 (1964), 
cert. denied, 382 :/.. S. 827, 86 S. Ct. 62, 15 L. Id. 2d 
'1'rTl955) • 

\ 

Many of th. older aae. frca United Stat.. jur iadiction. 
vere decided aceordinq to the DOW diacarded oonf1icta 
principle that the lez loci .01ution--tbe lav of ~. place 
of oontraotua1 perfOiiiaiiëi=-I. aetêrminativ.. S .. , e. g., 
Central Ranover Bank 5 Tru.t Co. v. Si_na, Halake A.C., 
15 P. Supp. 927 ts. D. N. t. 1936), afl'a .... , 84 P. id 
993 (2nd Ciro 1936), oert. denied," 299 u. ~8S, 57 S. 
Ct. 110, 81 L. Bd. 4lr-T!936)J David v. Veitscher Magne­
sit~ke, 348 Pa. 335, 35 A. 2d 346 (1944', IDduatrlal 
Eport 5 IIIlB7rt COn' v. Bonlkon~ , sh&nlhai 8âïiJtl~ 
jorp ., 302 ~ Y. j, 98 N.. r 456 (1 51): Jaco.on v. 
ar~Chi, 275 App. Div. 795, 88 N. Y. S. 2d 909 (l.t 
6ep~ 1949), Kraul v. Zivnosteftska Banka, 187 Mi.e. 681, 
64 N. Y. S. 2a 208 (Sup. Ct. Queen. eo. 1946), aetber­
land a v. Federal Reserve Bank of New York, 79 F. SUpp. 
'61 (s. D. N. Y. 1948), libl v. Lâ.na.rbiDk, 30 1. Y. s. 
24 608 (Sup. Ct. N. Y. Co:-f941), aff'a .... , 266 App. 
Div. 832, 43 N. Y. S. 2d 270 (lat nept. 111J), Stern v. 
Pe.ti Magyar Ker •• kedellli Bank, .... , 278 App. biv. 811, 
lb! R. Y. s. 2a 3!2 tlit b_Pl. 1J!If, atf'd .... , 303 
H. Y. 881, 105 N. B. 24 106 (1952), ;14ta v. Sëhle.lsdhe 
lreditanata1t A.G., 119 M. Y. L. J. , col. 6 tAup. 
~t. lest. do. 1948), South Amerie.ft Petro1.ua C~ratloD 
v. Cola.bian Petrole. eô., 177 Mlac. 7!S1, !l r.: 8. Ja 
771 (Dup. Ct. M. t. Oô. 1941)1 Werfel v. liVDO.~ka 
Banka, 260 App. Div. 747, 23 N. t. 1. 24 1061 t~pt. 
19Id), rev'4 on other ,round., 287 R. Y. 91, 38 1. B. 24 382 (UUI. 1 .. at.o, C!.rïïâJi v. Bata AltciDft:P.I1ijJf" 
80 H. Y. S. 24 782 (Sup. ~€. N. Y. Oô. 1'.8r~ ., 
215 App. Div. 919, 90 N. Y. S. 24 180 (18t bap(;lUJ4rr;-

\ 
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outalde of that country. (9) Aleo, it ia uac1ear what the re­

ault shou1d he il the coun~ ~ose exchang. control regula­

tions are invoked providea no method of payment, but only that 

the obliqation remains suapended.(lO) 

3. Even if a contract i8 qoverned by the law of country 

A, no effect will be given to the exchanqe control requlationa 

of A in the courts oC country B if application of auch regu­

lations wou Id interfere vith the perfor.mance of the contract 

.a oontemplated by the partiea.(ll) But the existence of 8uch 

requlations at the time the contract ia made may influence the 

conltruction qiven the contract or the determination of the 

int.nt of the parties. (12) And, if under a contract qoverned 

(9) Se. Rossano v. Manufacturera Life Insurance Co. [1963J 
2 Q. li. j52. 

(10) Compare, French v. Banco Naciona1 de Cuba 23 N. Y. 2d 46, 
295 N. Y. S. 2a 433, 242 N.E. ~a 764 (1968) discussed infra, 
pp. 162-167. See also Mann 3rd ad., 22. cit. supra, p. 
416. 

(11) Kl.inwortt Sons' Co. v. unlari.che Baumwolle Industrie 
I.C. [193 ] 2 k. B. 678, (1 391 2 Al! E. R. 782. 

Central Hanover BaDk , 'l'rui t Co. v. Siemena , Ha lake A. G. , 
15 F. supp. 927 (A. D. R. Y. 1936), all'd .... , 84 t. 2! 
993 (2nd Ciro 1936), cart. deni.d, 299 O. r:-Ja5, 51 s. 
Ct.' 110,81 L. Rd. 43r-TI93IJ, Pan Am.riean Securiti •• 
corr;ration V. priad e Krupp A.G., 256 Xpp. DIv. 155, 10 
N. • s. 2! 205 (2Dd Depf. 193§). Cf. Regaa_oni V. x. C. 
Sethia (1944) Ltd. (1958) A. C. 301 (House of Lorda), 
notea, MAnn (1958) 21 Mod. L. R. 130. 

(12) See citations ta note 10 immediately &bove. S .. 4180 
additional authoriti •• cite4 in Mann lr4 84., ~. cita 
aupra, p. 418, n. 3. ccapare RaIl! v. C0IIIP!D1iÏ'1.iIira " 
Sota y A_nar [19201 2 K. B. 287. ,1 

,p 
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by the law of the forum money 18 payable in al')Other country 

and eubsequently enacted exchanqe control requlatione of that 

country make payment impossible, (13) auch enactment aay shift 

the place of performance ta a country tn whieh performance i. 

poa.ible. (14) 

4. UnIe •• thera are specifie Ina ta the contrary the 

1ega1 tender of a country which seeks to impose exchange con­

trol re9ulations can be used to discharge all debte which are 

expre •• ed in the currency of that country even thouqh payable 

out.ide of its territory. (15) 

S. Lastly, th.re i. a split of authority a8 to whether 

foreiqn exchanqe control regulations which intert.re with the 

po ••••• ion of property in the fo~ state may be disreqarded 

on the qround that the regulations are confiscatory in nature. 

(16) 

(13) 

(14) 

(5) 

(16) 

" , 
''''" ~ J 

See, RaIl! v. C~pania Navier. Bota y Aznar (1920] 2 
It. B. 287. 

Mann 3rd ad., ~. oit. supra, p. 420. Thi. may be the 
on1y way to exPIalnt'he court'. ru1ing wi th re.pect to 
~e Zabaleta elaim in Pan American Life In.urane. COIIlJ!!llX 
v. Blanco, 362 F. 2d 1&7, 168, 110, 171-112 (!t6 Cir. 
196&) , al.cua.ad infra, pp. 169-170. 

Marrache v. Aahton 11943) A. C. 311. 11943) l AIl E. R. 2" (Houee of Lôrè1a), The Marrache ca •• ia diacuaa.s ln 
Go1d (1962) 22. ~. supra, pp. 2-3. Se. a!J.'Y, Mann 3r4 
ad., Q2. cit. lupra, pp. 418-4231 NU8'b~y' Money'ln the 
Law Nitlowand International, rev. ad. 95~, pp. cl!-
~8!i. ,t 

Kahler v. Mi41an4 Bank 11949] 2 All E. R. 621, 65 T.L.R~ 
Il!, [19501 A. e. 24 (Boua. of Lorde) , Zivnoateneka 
Banka v. Fra~ [1949] 2 AlI E. R. 671, fX'5') 1. C. 
57. Sea a110, 'I.V. Su1kerfabrieJt -tfona-Afeh· v. Ch •• ~ 

1'" 

'1, 

r 
• f 



• 

• 
" 

L 

, r ~ "''l,. 
, 't, j ~ 

_:1~ ~F 
~rL~f~~ ~.,j 

Thi. body of principle. reqarding the privat. inter­

national lav ofaxchange control and their refinements are 

applicable between non-Fund members and also between membera 

and non-Fund members. These rules may be applied in the ab­

.ence of a rule under Article VIII, Section 2(b) ot the Fund 

Agreement. And, theae rules may be persuaeively lignificant 

wher. a court 18 aalled upon ta tashion a nev rule conaistant 

vith the policy and acape of the tirat sentence of Article 

)' 

(16) Continued. 
National Bank, lli F. Supp. 833 (S .D.N. Y. 1953). 

'1'0 the oontrary. In r. Maria Liebl' a aatat., 201 Mi.c. 
10g2, 106 N. Y. S. 2a 70! (Sur. Ct. lIn,. c6. 1951), 
In r. Th.r •• i. Liebl' ... tata, 201 Mile. 1102, 106 R.Y.S. 
2a 7i! (Sur. Ct. 11ng. Co. iI51). In the Maria Liebl 
ca •• the court 4i.tinguiahed the Kab1er ca... In Ehe 
Thereai. Lieb1 c ••• th. Q)urt characterI.ed the C •• choa-
10vâJtlan pahange control 1aw invo1ved a. confiscatory 
and fi.eal and refuaed ta give it extraterritorial 

? .. ' ;; ... 1 

effect. Thi. po.ition la contrary to Section Ig8, A.L.I., 
ae.tat.ent (Second) Foreign ltalation La., 1965, which 
.Eafe., ; 

·Canduct attributable ta a .tat. and 
cauaing damage to an alien 40e. not depart 
frœ the international standard of jUs­
tice ••• if i t il r •• aonably nec ••• ery ln 
order ta control the value of the currency 
ta protect the forei9n exchange resource. 
of the .tate. Il 

See al.~, Loeb v. Bank of Manhattan, 18 'N. y'. s. 2d 497 
(SUp. Ct. r.-Y. Co. 193", lerohol. v. GUrafttl Trrt 
ca.pan~ of New York, 180 Mile. 104], 44 i. Y.. 2 148 
(Su~t. M. Y. CO. 1943), Marou v. P1~er, 65 N. Y. S. 
24 892 (Sup. Ct. N. Y. Co. 1946). Ana .... f!nk-v~r 
Hao4el en Sch .. ~t tt.V. v. Slatford [1952 i n 1. a. 
314, (1953) 1 Q. • 24., 260, par 6ëvfln, J. ·GeD~.l1Y 
property ln EIl91ancl 1. aubject ta Brig1illh lav and m, 
none other." '1'he Slat.ford C •• e va. rever.ad GD .fP4Nll 
on other grounda (1 12] 2 1.11 1. R. '56, '(19531 1 Q, a. 
248, 27g • 
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VIII, Section 2(b). (17) 

With the adoption of the Fund Agreement the lav of the 

currency, that is, the lav of the country whose economic re­

sources are invo1ved, has been superimpoe_d upon th~se case 

developed principles.(18) This was made clear by the Pond 

interpretation of Article VIII, Section 2(b). The interprè-

tation states, in pertinent part, that an exchange contract 

which ia oontrary to the exchange control regulations of a 

member will be treated as unenforceable "notwithatanding that 

under the private international lawof the forum", the lav 

under which the exchanqe control regulation. are maintained 

or ~posed ia "not the lav which governs the exchange eontract 

or t t. performance." Thu. t 

". • • It • • . follows that . • . [exchange) 
contracta viII be treatad as unenforceable 
notvithatanding that under the privat. inter­
national law of the forum, the lav under 
which the foreiqn exchànqe control regulations 
are aeintained or impo.ad ia not the lev which 

(11) See supra, p. 77. 

(18) Meyer, 22. cit. supra, 62 Yale L. J. at p. 896. S •• 
also, Morri;:-Dicey's Conf11ct 9f Lawa, 22. ~. supra, 
Rule 155, p. 899, Mann 3rd ed.~ 22. ~. 8upra, p. 399. 
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qovern. the exohanqe oontraot or 1 t8 per­
formance. • ( 19) 

',. 

" .. 

Because the purpo.e of Article VIII, seotion 2 (b) i8 the 

international recognition of suob excbange oontroll a. the 

Pund Agreement lanctions, a limitation has nov be.n placee! 

upon the rights a country has under px:ivate is:t.,rnational lav 
, . 

to select applicable 1& •• (20) Specific&~ly, Article VIII, 

Section 2 (b) as interpreted by the rund DOW makes it mandatory 

for a forum to refuse to enforce a çontract, Which falla with­

in the terme of that provision, without reqard ta the law of 

the place vith the most significant relationship or its proper 

lav and vithout regard to the place of it. performance. (2l) 

Thua, Article VIII, Section 2(b) eltablishes th.t, the 

courts or other tribunall of a rund member must refu.. te en-

force an exchanqe contract if that contract involv.. the 

currency of another member and i. contrary to the exchange 

control requlations of that other member. The law of th .... -

ber who.. ourr.ncy 1. invol ved mUlt he recC)CJnile4 a. the lav 

qoverning the contract for the purpo... pr •• cribed by Artiol. 

VIII, S.ction 2(b}. 

(19) 

(20) 

(21' 

Meyer, 5œ. ~. supra, 62 Yale L. J. 

Morri., DiO;:'! Conflict ot Law., 22- ili. supra, Rule 
155, p. 89 • 
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Article VIII, Section 2(b) a1so e8tabliabes the rul. that 

the exchanqe control requlationa of the mellber whos. c:urrency 

i. involved must be reoognized without any nec •• atty to ahow 

that it8 system of lav i. the law qoverning th. contract uncSar 

the private international law of the forum. (22) 

That the traditional rule. of private international la. 

have be.n superaeded by the tirst sentence of Article VIII, 

Section 2(h) wa. reooqnized in Moojen Y. Von Reichert. (23) 
; 

There the Court of Appeal 01 Paris alter diacus.inq both Arti­

cle VIII, Section 2(b) and the Fund interpretation .tatedr 

" ... (I)t reaulta tram theae texta that the Court 
cannot deny any effect to these Dutch deci8ions • • . 
[founded upon Dutch exchanqe control requlationaJ on 
the qrounds that they are contrary to Prench inter­
national public policy or [for the reasonJ that for­
ei9n courts failed ta observe the rul.. of French 
conflict. of lav8. • •• " (24) 

On the other hand despite the Fund inberpretation, the 

court. in the United States have been more inclined te Adhere 

to traditional conflicta analysie. In Perutz Y. Bohemian 
\ 

Discount Bank ln Liquidation(25) the New York Court of ApPeala 

(·22) 

(23) 

(24) 

(25) 

Gold, The Cuban In.urane. C •••• and the Articl •• of the 
Pund, 1966, fkt Paçhle€ Seri.. Iô. 8, pp. 21-2!. -- . 

89 Journal du Droit International (Clunet) (1962) p. 118 
(herelnalter r.le,rrêa, te •• 'J. 6. f, (elcet)·) Rn­
Critique de Droit International PEi~, vo • fI (1 
p. 61,. 

J. D. 1. (~t=,t) p. 725 
national PZ' , YOl. Il ( 
DOle1ara a", 22 Int. L. R • •. ill .• upra, pp. 82-13. 

304 1. Y. 533,110 R. 1. 24 ,(1953). The tact. ~ 
otlaer t.oet. of tlUa 0 ... U. 4ia01Jaae4 aupr.', IPtt 10-"1 
132-133. ,c-

oi> 

· 150 



'1 ," , 
l't '-., 

, , , , 
r( 

(~.' , ' 

Il) ... ~_ 

1,1,." 

" 

aa14 , tbat. Cont.r.~ .t. 111 ~ for.l9ft OOUllUy by aitis.1ia 

of that country who iDt*,"4 the conttaot ta be p.rfoaecS in 

~that couatry il voY-mec! by the la .. ~ot thAt oowwty, and that 
, .,. 1 

.inee' the 'd.feadant BartJc lla4 perfo-.4 the peneion con tract in 
--~ . ~ 

, . aCoo:r:4anoe vi th Cleoho.l,-aklan lav, Pl.J.n~1~f coule! DOt r." 

oov.r iA tb. Ifri Yo~ courte. The oourt .tiat:4td: 
. -

"1 contract made ~_ a forelgn OO~ by 
01 ~l.en' tJwreot an4 lntended by thtIIIà to 
be the!". perlON.cS li governed by the la. 
of that OOUllUy. • • ., 

* * * 
'. • • [er] he cS.fendant bank bad Merl per­
lorain9 lu peuton obli9at1on ~ Arthur 
Jeruts and to the plaintif! as hi. .dmini.~ 
tratrix in accord.noa vith C •• ohOalovakian 
lav and, ainee that ,1." cofttrolltd th. 
transaction in ie .. , our couru ouCJht not 

.to Apply Any dlfferent rul. in ~ia caa.. . . • -(26) 

'!he prinoiplll aet fortll in the fetuta ~ .. wa. carriacl a 
t y 

atep luther in In r. Bile' ... ta~. (27) 'f'Mr., D .... JU4. a 

clalm a,aialt the ... York •• tate of the 4.c ... 414 Sik baae4 
" 

upon aD afr_nt -4. 4U1"iftfJ the GetMft occupation of Y\'lfOa-
- . 

lav!., .bere both DeM. and Sit had beu r •• 14eDt1. Und.t 

the ooatr.ct Bit prad.. to PlY dollar8. ~rca hl. _ York. 

aoooant to Dtn .. at a .~1fW r.~ of dohUl9. al 800ft •• 
'\ '. , 

po •• ibl. after the wu ln r.torÎl "lot advanoea of YUWO.llv . 

/ 

. ) , ,./ 

, 
. ;~,~." ' .. 

(26.) 

(27) 

.. 
~ ~ 

t ~2 

l04 H. Y. at p. 537, 110 • P'''., 24 at pp. 7~f. 

, . 
-. 
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ourr~ J.tlloh ~ne. had uct. to.~ik • ln r.~.e to De .. 8' 

claim S1.t·. acbaini.trator conten4eèl tbat the contraot ".. ln 
\ 

violat:ion of the exohaDge' oontrol. repl.ationa of Yuqotllavia 

and vas thar.fore voi4. '!'h •••. exchan98 coft~ol requJ.ation. 

hacS be.n in foroe far about a 4eca4e before the occupation, 

and vere not .ub.tantlally chanCJed ,4uring or ...... i.t.ly &fur 

th. end o~ the oocupation. B~V8J:, ~rt witn ••••• d1.-
. . 

.9r.ed on wh.ther, at the time of th.' contract, the.. lava 

r_in84 operatlv. or had becOil. ~peratiV. althoWJh not 

r.pealed. The la •• provide4 tha~ fO~ a contract of th. kine! 

betw .. n Den •• aneS aik 'the con.ent of the Y129o.1a~ Mi.ni.teJ' of 

,inance wa. neoe •• ary. Thi. conaent ha4 not b .. n .OUflht at 

f the title of the .. king of the oOl'ltract becaua. th. 1.vful 
\ 

authorit1e •• er. in exile, an4-~t .oule! bave been di ••• ~. 

'~/ _ for the' partie. to aw1y for con'ent to the a.rMD ooCNp&~lop 

authori t1.. • ) 

.,' 

" . 

.... ..1 , 

t . ' 
t.~~\: 1"" ,1 _-. :r 

On th. ba.le; que.tion ~tH.r the oontract vu v.11~ th. 

Court heleS thi. w.. to be detemine4 by the 1." vhloh the 

:~ parti •• 1ntende4 to have CJovun th.ir !lOl\tract., prO\'i4e4~", 
• • 0 

th,r. vas a realOMbl. oonnectlol\ betveen tbat: lav and the 

donU.ct. (28) 'l'be Court then foune! that Mw York la1l &ppl!e4 , 
" . . 

and • ta tee! : that under New York 1_ "the, CQntraot va. valid, 
, .~ 

that when perfomance ~f a oontr.c~ viol.tea the law of a 

.. 
(28) 

" 1~2 . 
;. 

, 
" , "l .. -
~ 

, ,e, .. .., 

. ~<i~ 
1 of _~: 
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fr1-endly country, it t. i118gal, that the cOIlt.Z'act wou14 vio-

lata Yugoelavian law only if II&de without • lioense, that if 

the exchanp control regulation. ".ra in affect wben the con­

tract wa. JU4e, application fot' a licen •• coule! IlOt ha". been 

_4e bec.Ulla the authOt'iti •• couleS Dot functionl and thu. 

tallure t~ obtain a licen.. eUd not malte th. contract un.n­

forceable in New York. The Court •• 14, 

"I,t i. ar9'1e4 that becau •• the United Stat.. , 
1.1\4 YUCJoalavia are IIl81ItHtr. of the International 
Monatary Fund aatabll1ha4 by the Bretton Wood. 
A9ree.nt Act, we must recoqnl.a and uphold 
the foreiqn exchanp r_qulatian.. (Se. Peruta 
v ... &ohemian Discount Bank 1ft IJ.pidaucn ••• ) 
It 1. a qen.rai ruie of lav tha a Sarqain, 
the performance of which involvea a vinlatian 
of the la" of a tri.nd1y nation, i. i11agal. 
(Re. tate_nt of Contracta, S 5921 ft willi.tœ 
on Contract S 1749) Hove".r, the contraot 
made in Yugo.lavia would violata the r.qula tion. 
on 1y if i t vare JUde vi thout th. licens. from 
or permialien of the Mini.ter of Finance. SVen 
if the re9Ulat1ClftI ",ara IItill in effect, it wa. 
impo'libl. to mate tha appropriate appliaation 
bec.ua. the authorltie. _".re Dot able to fUftction. 
Onder .uch c1rcuutanc811, (ailure to obtain a' 
lioeu. befo~. Mltin9 the contract doea not 
render the aontract unenforoeable ••• The ob­
jectant (Denes] i. no lonqer a re.id.nt of 
Yuqol'lavia. The c!ecedent 1 Sik] died durinq 
th. persecution ane! hi. .etat. 1. und.r the 
aupervision of thi. dOurt. It li not nac •••• ry 
DOW to obtain permi •• ion of th. for.19n govern­
_nt to pay tha claim which .1a valie! under our 
1.". "( 29) 

., 
Although the c~t reachad a re.ult whioh av0ide4 the ' ': 

.~f.ct of ~ Yugoa1avian axchange control regulationa, it 

•• 0rae4, by implication" the principl. that contraCt., whioh 

(29) 

153 
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violate th. '"""h4n9tI control ~ation., J..-ther ~ -- , ,il 
ber, -a friendly nation- are un.nfOrOeable~u. the rat!cmal. .,' 

of t:he Sit ca.. repr .. ent. an approaoh whiCh is c10.. to the ' -
.pp11oatio~ of the prinoipl.. of the Pund·. Interpretation of 

Article VIII, Section 2 Cb) .-

Aqain, the 8upr_. Court of Plorida came alo.. to the 

proper applioation of Article VIII, Seotion 2(b) in COnf~ra-
1 

tien Lif. -.aloct.tion v. Ua-Ide. (30) Thera plaintitt U9a148 -brouqht an action to recover the c.lh lurr.nder value of an 

inlurance policy. The policy required that aIl p&ymentl he 

paieS in Havana, Cuba. The trial court granted 8U111Wlry judq­

ment for plaintiff and the Plorida Diltrict Court of Appeal 

affirmed. Defendant, Confederation Lif., appealed. The 

Supr.e Court of Florid. rever.et! statinq tîlat 'the po1ioy val 

ooy.rad by Cuban la", that the Cuban lave "are not violat!". 

of United States policy·, and that the P10ride Courts are 

·obligated" by the rund Aqr •• ent to .pp1Y ~he Cuban currenay 

control 1a"8. The Court ltatech 

(30) 

(31) 

.. 
-The Cuban lava re1atinq to the •• tab11shment 
of carrenoy control are aiai1ar te the .. 
whiab have been enaoteeS in th1. country wl th 
rnpect to our OWD oureney and are note vio-: 
lattve of Un.t.te4 8tate. policy. 'l'he Flo"ida 
Couru are ôbliqated by the Znt.rna.tional 
Monetary PUnd Aqre.aent to apply the ci ted 
Cuban la. to thtà contract ber. invol.ed.· (jl) 

164 So. 2d l, 38 Int~ L. R. 138 (Pla. 1"4), cart. 
denie4, 379 U. s. 915, 85 S. Ct. 263, 13 L. 1ar.-1a li' 
tl".) . 

, ' 

1'4 SOI 2~) at p. 2. 'Dl. U9-l4e ca.~ ~a. held OOM,toll_ 

JI • 

1&4 

) .-

\ . 
\ 1:." 

\ 
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\ , 
\~ 
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'~ 
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Appeal aDd 41rected ~t the ca.plaint be disai •• 84. "ln "~-

.ereiD.9, th. Court spoke in teru of the obligation uncter the L. 

l'Und AcJr_nt t:o apply Cuban la". ThU8 full impl~tation 
.) . 

in AaeJ"ioan courts of uttal. VIII; Section i(b) appeara tO"be 

at hand'. 

The tr'aditional privat. international lav principl •• 90v­

.rning ~xehange control requlationlQmay be briefly .ummari.e4 .. 

foll~1 (1) a contraet invalid undar applicable foreign la. 

1. inval14 in the fora, (2) where a c~ntract i. gov.rne4 by 

fore1qn exc:hange oontrol., l'lot rePU9nant to the publie po1icy 

of the forum, the forum will ,ive affect ta the control. revu­

latinq tha manner of payment suspen.ion and performance of th. 

oontract and It.ilar provi8ionl' (3) the forum will Dot give 
~ 

affect.to 9ove~ing tor.1gn exohang. control regulatians if 

(31) 

D.C. 

"/ 

" 
l, .i 

f 
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theIr app~icatiQn woul4'intertera vith the performance of the 

contract al contemplate4 by the partiell (4) in the ab.enae 

of .pacific lan to the contrary the 1egal tendez: of a country ! 

who.. exchange control ~egulation. govern a oontract can be 
'T 

u.-S ta eSi.charge the contract if eçrel.e4 in that currency 

and payable out.ide ot that countryl and (5) tore1911 uohenge 

control requlations vhlch interfere vith po ••••• ion of property 

in the forUll state May be" diareg-arde4 on the qround ~at the 

requlation. are confiscatory in\natur •• 

To .uperimpos. upon th •• e traditional rule. a new •• t of 

rul.. having a. th.ir primary purpb.. th. .ff.cti~e trans­

national en forcement of Fund member.'exahanq. control raqula­

. '- tians i. the clear int.nt of the runeS 'Avra_nt. Thi. int.nt 
r 

1* manif.st in th. 1949 Pun4 interpretat'io~. But the l'und 

interpretation ha. been only partially .uè~ ••• ful in endinq 

th. traditional privat. international lav approach to the 

enforeeabili ty of uchanqe contract.. In4eed a nUilber of 

court. have been slow to qra.p and apply the n_ rut. that. 

exchanqe control ragUlation. of a FUnd m8mb.r who.. curr.ncy 

i. lnvolved mu.t be recognised a. the 1aw governiQ9 th. con­

tract tot the purpo... pr •• oribe4 by Art.icle Vlr~, Seètlon 

2 (b) • 

ftut Pir.t. Sentence 01 
Article VIII, seetioQ 2(bJ 
Dl.plac.. th. Act "of 
sute Doctrine 

Ife hava sean that und.r the f1rat .ent .... c. of, bticle , 

l , 

., 

~ .. , 
""'t . , 

''1'1 
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VIII, Section 2 (b) only exch~1l9. control regulatio'S18 " .. o~ .• ~ 

ber whtéb .1'e conaietent' vith the Pund 14r_nt will he 9iven 

ext.raterritorial .ffect. (l) '1'be qu •• tion ha. been rai.lad, 
\ 

bowever ~ whe~ in vi.., of \~ landllarJc dec i.ion of the Uni te4 

sbt.. su~ourt lD Banco lI~clO11al d. CUba v. Slt,bbatiDO, (2) 

(1) s •• aupra, pp~ ~96. 
(2) 376 U. S. 39~~ ~:' Ct. 923, 11 L. Bd. 2d 804 (19'.). 

The Sabbatino 4ecilion I.t off. nuaber,~ 1eg.l acnltro· 
ver.I ••• na a flood of l •• rned writinq8. S •• , L. S.ûin, 
Aot of stat.e ~o4a,1 Reoo1l.ctionl in Tranguility (1"7) 
1 Col. J. T. t. l 5. ; 

Th. ola •• ie Aaerican .tateaaant of the Act of stat. doc­
trine, which appear. ta ha .. takan root in BJJ9lan4 •• 
• arlyaa 1674 (11.4 v. Bamfie14, 3 Svanl. 604, 36 B. 1. 
992) and began ro-.. rge ln tJii jurilprudence of the 
United stat. •• in th. ~at •• i9ht •• nth and .ar1y ni~ta.nth 
c.nturi •• ( ... , WU. v. fllW' 3 U. 8. (3 Dall.) 199, 
230'"l L. Bd. 568;-!1'l-58 6), Hud.on v. Gu .. tier, , 
8 U. S" (4 Cranoh) 293, 29.,' 2 L. R. 125 (1801), 'fié 
Schooner Bxchanu v. M'ra4dO~ 11 U. 8. (7 Cranch) m,' 
1!!, 136, j t.. 28'7"; 3131812), L'Invincibl., 14 i' 
o. _ s. ,(1 Whe~1r~~ .238, 25l, 4 ,L. 114. Id, III «1111), !!!! 
Santi •• ~ 1rlDi~, 20 U. B. (7 Wheat.).283, 336, 
! L. Id. 454, (~1822») i. found ln Underhl11 v. 
"rn~el, 168 U .• 8. 250, 18 s. C~. 83, .2 L. 14. 456, 

Il'', Wh.r. Chief Ju.t.lce ful1er .peaJc1ftCJ for a 
un~ia~u •. çourt .tate4 1 , " 

. "very .ove:r:eign, Sut. i. bOUDe! to 
r."peet the indepehc!ence of .very other 
.overel9ft atate, ,04 the ao~. of one 
country wl11 not· ait ln jQd9lNftt on the , 
act. of tbe qove~t ot anoth.r don. .>­

v1 thin 1. ta 0WIl terri tory. Rédre.a of 
9r1 •• an08. by rea.on of .uch Act. mUit 
be obtaine4 throUCJh th. .ana op.n te he 
avalled of by .over4alp powr. U betwee.n 
th ..... lft •• • (168 U.S •• t p. 252, 18 S. Ct. 
at p. 84, 42 L. Bd. 4t p. 457) • 

• one of the o •••• · 48014.4 by the Supr_ Court .inee 
the On4erhl11 cu., ln wh1cb the aot of .tate ~ttln • 
• a. r.o y or petipher.l1y 1ftvolwd, lMftit .. t_F-

"-

1 • 
~. 
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oouts in t;.be United states are DOW cœpelled ,to recogni. 

for.ign dchange control ~.tiOll. of noa-PuD4'4ihsbera 

whether or not aach regulation. are con.istent wi th th. Pane! 

_r_nt. (3) Por, in the sÀbbat.ino c ... the S\lp~ eoart 
suted that the c:ourt •. "will not _-.1_ th. val14ity of a 

taklD9 of property wlthin i t. own terri tory by a for.ip. 

90verMlent ", abaut • a treaty or other .-wbi9OO118 agr. __ t, 

t:eqa!'dift9 oolltt"oll1ng 189&1 principl •• ·, •• yin9 1 

//" .•• [T]be Judie1a1 Br~b will bot .. ..tne 
i / t;Id vali4i ty of a tûing of property vi tbio 

it. 0Wft terrl~ory by a for.i9ft sover.19O 
governMnt., extant and reoognise4 by thi. 
country at the tille' of sui t, in the abaence 
of a tr.aty or other unaabiguous agr .... nt 
regardinq controllinq laga1 principl_, .... 
if th. camplalot ~lleg •• that the takill9 vio­
late. cust:aaary internat.iona1 lav.· (4) 

(2) Continued. '[ 
retre~ froa Und.rhill. See, AMri;an Banana Co'. v. 
Oni~d Prait Co., 21! U.S. 3471 29.eE. sil, 53 L.B4. 
12&1909), Oêtien v. cen;a1 Leather Co., 246 U.S. 
297, 38 s. ct. ft9, 12 L. • 726 (1918', Ricaud v. 
Aaerioan Metal Co., 246 U.S. 304, 38 s. ct. 312, 62 L. 

) 

Id. '~3 (1'18)' Sb.~lelft v. Miar, 299 o.s. 468, 57 s. ~ •. 
261, 81 L. Bd. 3B 193 J unIti! States v. RlacDt, 
301 U.S. 324, 57 S.Ct. 758, 81 L. Id. 1134 ( 37J, 

(3) 

United Statal v. P1nk, 315 U.S. 203, 62 8. Ct. 552, 
16 t. Id. 7'1 (1911'). on the contrazy in the oati- and 
RiCIUd c.... ~ doctrine .. announc:a4 in UD.dei'ld 1 .. _ 
r •• 11r.e4 in unequ!vocal I~.rma. ' . , 
Tbe .ct of .tate doctrine 1. 4iaou.e4 ln tha A. L. !. 
"'ta~t of ft. Law Sr:0D4, Ponte "laÙou Law of 
the U~ IEaE •• , 5. 3"1~t. l:, leot:lou 41-4!. ) ," 

/ 
428, 84 8. Ct •. at p. '40, 11 ,-. 'al. 24 .~/ . \ 

1 . 1 
• ! 

1 
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ftQ the Su~ Court 44acided that the judicia1 ~ancb 
.-" 

') 

ahoul4 IlOt adjucJioate the va114ity of tbe expropriation by, ~. 

CUbaD gover~nt of the properq inur •• t of a CUban oorpora'" 
? 

tiœ in a .bi~nt- of 8uqar .... thoUClh the expropriation v .. 
d 

alle4Je4 te bava be. in violation of international la". Aa a 

nnl t of the Supr.. Court ~. deci.ion in the SabbatiDO oa •• , 

the United Stat ••. Con9r ••• enact~ 189i.lation whidh r~.ed 

at l.ast 'lb, part that 4ecisi()ft. Tbis legi.latioft' is popul.rly 

Jtnown a. the ·8ickenlooper ABtendaetlt-. It ~ov14e. that DO . \ 
court in the United States .hall decllne to malte a deteralna-

tian in which a claill to property i. a •• erted b •• ed upon a . , 

taking by an Act ot a foreiqrÎ state in violation of the prin­

oipl •• of international lav, and rea4a in ~rtl 



• 

-.' " 
f ... , t 

.. '.~ t,' 

""'u 

.-

" 1 ~ 1~, '~. ) • ~\. "~ .. , : ... - 1 ~ .. ~~'r' .. ~ l~ 

, .. 1 ~ f 

" 
~ . " 

- " 

Tbe moat reoent ca •• to be 4ec~de4 by the Unltect stat •• .. ;­
~: :{, ' 

supr..e Court r8CJar4:1.-.r .ppllcatioll of the Act of ",te 40<:- 1 
l" 

trin. i. Plrat ~tlonal C1tr Bank V. !Uco .aclonal ~ CUba. (6), À (, 

\ -.,. ~ 

III that ca.. plailltiff, Banco, aoU9ht th. r.tum of the A 

. - ,~ 
value ofaxc... co11ateral ple4ged ,,:1. th 4et.ndadt. PllCB, 'WIllch 

'" 
PIca aought to off.et ag'.ln.t the value of i t. ~ty in 

.... , 
CUba upropriatec! br Cuba ri thout ca.penaation. The Diatrict 

Court applieCl the Rlck.n100per Amenc!aaellt and qranUcl au.ary 
/.. 

ju4pellt -on th. oountarclaim. Tb. COurt of Appeal. for dl. , 

~ecolld Circuit r.veraad but th. Supreme ~ourt r •• er.84 ~. 

Court of Appeal. holding that the Act of .tat. doctrine dtd 
• 

IlOt bar J'Rea '. countercla:iJll. The &toiaion; bowaver, ia 1 ••• 

. than' •• ti.factory ln that the court ditS noi 4.1iv8I: • ":lOI::l.ty , . ' ,') 
opinion. . Tbr.. juatice. jOin.e4 in endorlillg' the .0-oal1~ 

(5) 

(6) 406 u. S. 75', 92 S. Ct. 1108, '32 L. Bd. 24 46' (1972). 
Pol' pre.ioua opin1onl in the ca •• '''' 270 r. Supp. 
1004 (8.D.8.Y. l'fi7), fr~ll1f l'_arr :JudgMl'lt lor ' 
Banco .aaicma1, thi. 4,eoiaiOft of the Duuiot Couri:·". 
l''''.l'sad ancS ~e4, 431 r. 24 394 (2d Cil'. 1'70) J 

,., 

,', 
, , 

;, ... 
: ' 

~I 

lthe dac,t.ion of the Secon4 Cll'cuitt va. vacatect ancf re­
MDCle4 for l'8COns.t.deratl9ft, 400 U. 8. 101., 91 8. Ct. 
581, 27 L. Id. 24 630 (1'71) 1 the leOonc1 Circuit' OD 
n.aDd frca the Supr_ Court affinecl 'Ylta Ot"lfwl cl.-
018ion, 442 r. 24 530 (24 Clr. 1912) aft4 the";:hphM 'i 

court afaln 9l'otee! CU'tlorul." '!he 80pr .. co.t.'. -J~ 
4801.ion Or! th! •• 80004 1' .. 1.., li the Olle 10 " " 
tU texte ,_, A. r. - ~ 

--' 
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"Bernstein exception· te the Act of state 4ootr1tae. (7) Under 

th!. exception, 'the tbr.. justices •• id, vh.tber an act of 

.tata met the standard. of international 1 .. ocmld he &4j\14i­

cate4 in the court. ofl the United Stat.s if the Bxecutive 

Branch, which 1. charged vith prtmary reaponaibl1ity for for­

eiqn affair., ha. expre •• ly repre.ented ta the Court tbat the 

"application of the act of .tate doctrine" in the cas. ·wou14 

not a4vance th. inter •• ta of Aaerlcan foreign polioY.· -( 8) 
fi ",4 1 "...,~_) 

Bere th -State Departllent had .0 repr •• ent.ed. Accordinqly, 

judiclal examinatlon could be .ad. of the 1agal i •• ù.. rai.e4 

by the act of the forè~n state witbin it. awn territory. 

Justice Douglas ooncurred in the reault st:atin; tAat the .ot 

of .tat. doctrine did not app1y. (9) Juatice Powell cODCurred 

in tha judgllent but restee! hi. conourrenée on a narrow con- -
, 1 

atruction of the act of atate doctriD.~ in affect holding that 

the 8ct of state doetrine did DOt app1y. (10) 'rhe other four 

(7) 'rhe opinion va. written by Juatice Rehnquist and joined 
in bf Chiaf Justice Berger and Juatl~ White. 

(8) 406 U. S. at p. 768, 92 S. Ct. at p. 1813, 32 L. 114. 24 
at p. 482. ~ 

(9) 406 u. S. at pp. 770-773, 92 s. Ct. at pp. 1814-1816, 
32 L. 84. 24 at pp •. 484-485. 

{lO) 406 u. s. at pp. 773-776, 92 s • ct. at pp., 1'16-1117, 
12 L. 84. 2d at pp •• '5-487. .. 

• ,J 
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jutiees, Brennan, Steward, Marshall and 8lacJalun d.i ••• nte4 
~ 

iD an opinion writte by Juatice Brennan. 'rhey ••• arted that 

the Act of .tata doctrine barre<! P'ltCB'a counterclaJ.a,. (1l) 
f 

Deapite the doubt. as to the validlty of the "Bernatein excep-

tion" the Act of atate doctrine r..aina in affect. And, uncter 

the Sa6batlno clecisi~ the Act o •• tate doctrine a~li .. in 

th, ab •• ce of a traat}' or other tlDabifUou aqre ... nt ItatiD9 

controlling l89a1 prlDCipl~.. '1',he Pune! A9r __ ent i. a tre.ty-­

althouqh IlOt whol1y fr .. of uib!guJ.ty--which .,.t lilte1)' appli •• 

iut .. cS of the Act of atate doctrine. (12) 

MDt controls the entoroa.nt of fora19n exchanga control r89U­

lations of 'und .-bR. in th. oourt. in tha United Stata •• 

A 1 .. 4ing Aaerioan ca.. in whioh the Court oon. id.rad the 
.1 

application of th. Act of .tata 400trine to foreign aohange 

control rec;rulatioftl 1. 'rench v.' Banco •• cional d. Cuba. (13) 

In that ca •• plaintiff, 'rench, bald acqulred frcll har ••• 19ft .. , 

titter, cert1ficatea i •• ueeS by 4efe~8Ilt " Banco .acional 4. 

CUba (wBanco·), which prov14_ that upon surender of the 

." 

(11) 406 U. s. at pp. 771-1'6, 92 S. Ct. at pp. 1817-1827,-# 
32 L. 14. 24 at pp. 481-4'8. 

(12) Poubt.a have been expr ... .s al ta whether the Pun4 / 
-Ag'r .. ent: do.. in faet overricS. the Aet of .~at.e cSoc-
tr1n~. S •• , Paradi •• , ~. g!!. supra, 18 U. F. L. R. " 
.t ,pp. 66-67. 

(13) 23.. Y. 24 46, 242 •• B. 2<1 704, 295 N. Y. S. 24 433 
(19'8), notedl (1961) 57 Geo. L. J. 1299, (1969) 33 
Albany L. R. 418-427, v. R. 100eo (1970' 11 Sarv. 
1. L. J. 212-228. 

i ", , 
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certificat.. and delive~ of a gertain amount of Caban pesos 

to Banco, Ritter wou14 recei ve "a check on New York for an 

equal 8IDOunt of Uni tee! States dollars, exempt frOID the Tax on 

Exportation of Money". Ritter had acquired thes. certificates 

in June 1959. In Ju1y 1959 the Cuban Currency Stabilisation 

Puna. issued "Deciaion NO. 346·, which was aimed. at stoppinq 

the flow of foreign currency reserves frOID Cuba. The Decision 

suspende4 "for the time beinq· the proceedinq of the type of 

tax .~~tion certificates received by Ritter "unti1 reorgan-
',\ 

iaation of the system of ex .. ptions." The New York Court of 

Appeals reqarde4 this "Decision" as an exchanqe control requ­

lation. In July 1959 alter imposition of Decision 346 Ritter 

~ndered a certificate vith an appropriate amount of pesos to 

~~o and the certificate v.a rede .. ed. Decision No. 346 w •• 

not invoked. In December 1959 Ritter ten4e~ed the balance of 

hi. certificates and the appropriate amount of pesos for re~ 

4emption in United States Dollar., but thi. time 8anoo refusect: 

to rede .. the certificates citing a. its reason for refusa1 

the .andate of the Decision. 

'rench, R.itter'. a •• ignee, c~nced thie action on the 

certifiaatea in late 1960 in New York Supr .. Court and ob­

talned a judgment in th. amount of $150,000 a9ain.t aanco. 

Banco appealed but the ~ppallate Division affirmeeS, 3-2,(14) , 

and rejecte4 Banco~, aI'9tJll8nt that Deciaion No. 346 hacS the 

(14) 27 A. D. 24 530, 2r,5 N. Y. S. 2d 567 Ilat !lept. 1966). ( 

.. 
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force of law and .as an act of state of the Governaent of CUba· '. 

ta whlah United Statal courts weald not deny le,al effect. 
, \ 

Aq"'n BanCo appeale4--thi. tille vi th aucce... Por, the New 

York Court of Appea1. reveraed 1 4"!"3, and he1d that 'rench'. 

claia val barred. 

The Court of Appe_l. lutecSl that Deciaion No. 346 wa. 

an act of Itate an4 that the refusal by Banco, an inatl"\Blen­

tali ty of the Saver.iqn Cuban Government, te re4.. the 

certificate. allo conatitute~ an act of ltau, thùa the court 

.aa barred frOlll further inquiry conc.ming Banco' a action and 

prench'. cau •• muat fail, unle •• the Hickenlooper Amendment 

applie4, then inquiry couleS' be .. 4e a. ta wbether Banco'. action 

met the' I~a.t'd. of cuatomary international lav, that the 

Hickenlooper Amena..nt 4i4 DOt apply beoau.e there vaa no 

"property· or procee4. of property which _re allegedly "col\­

fi.IClteeS or uken" from Ritte~ by the Caban aovernment, (15) 

tbat uncSer oonflict. rul.. th. certificate.-contracta--were 
. 

9ovarnec! by Cuban law1 that the AMndlaent 4088 not cover . 

• 11.,84 bruch of contracti, and that aven if the Itickenlooper 

AMndDant applie4 "the prelent refusal of the Cubè GoverTt _. 

~~to sarrender Amerioan 401larl ln order to protect its dOll~ 

(15) 

j 

~t was cleu to the majority that an uohange cont:~l 
requlation wbich alter. the value or char.~er o~ 80Mf 
ta be paid in •• ti.faction of • OOJau-act i. not a con­
flac.ti~n or taking. 23 H. y~ 24 at p. 55, 242 H. 1. 24 
at p. 710, 295 R. Y. iS. 24 at p. 442. 
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resen •• , ~ou9h harab in lta effect, would • • • seem tE) be 

wlthLn the limita of internationàl leqality.-(16) .. 
~d9.,X.atin9, in di.aent, stated that ~der the Bicken­

looper AlIIenc!men't the act of atate doctHne dce. not app1y 
\ ' ... ---

wher. 'the Act of .tt(te in que.tian i. a conti.cation ot prop-
'--

erty in violation,of international 1aw and a •• uming that De-
" 

oil1on No. 346 applied to Ritter'. certificat •• , .uch appli-

cation wa. an un1avful confi.èatlOJf;~~d, tharefore, the Act 

.. ---.. ...... ___ doctrine dieS not apply and Frenoh a hou le! be allowtKS 

to recov.rl Judg. xeating re •• oneeS that un4er •• tabli.he4 

rul •• of intem tion.l 1av a tI1kln9 of property ~y ooeur by 

deprivinq the er of a11 ben.fit to the property without 

firat diV~ ~im of 1eqa1 titl.,. (17) that whi1e Decision 

No. 346 may have b •• n nec •• aitatecS initial1y by Cuba'. nead 

to protect it. fore19ft axchange re.ourc •• , the Decision did 

not remain penaanently va1ic! under international law e.pecial-

1y aince ·Cuba'. prelant monetary poliel •• are inconsistant 

(16) 23 N. Y. 3d at. p. 
N. Y. S. 2d at p. 

(17) 

/ 
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vith the rund aqr ...... tr(18)· ~t eight yeu. of 110 ';'yau.t.\ 
or subltitute ~9.-tl for ,adequate campenaation ~.tab- " 
lilhe. a d.privation o~ the benefite of px:operty--u unlawful 

confiscation of Ritter'. contractual rigbts under the oerti~ 

fioate., and that ~r'i contractu~l'right. are "property· 

vi thin the meaning ane! tnt.nt .of the Bickenlooper AlDendllent. 
1 

(19) 1 

The .~fect of the d.oi.ion in th. french c... i. to mat. 

enforc •• bl. in th. CO~I of a r.und -.ber \a conUlcatory 0-
.., 

chanCle control reg'ulation of a non-Pund ..mer. 'Througb appli-

cation, in the PrenQh ca.e, of the act of state doctrine a con­

tract, which wa. eaid ta be contrary to an exchanqe control r89-
( 

ulation of a non-Pund member, vas held un.nforceable in a l'Und 

, 
(18) Ju4qe Keatinq ltated that thé Cuban" r~lation "might 

be juetified wh.n currency regul~tion8 of a country are 
in accord vith the principle.- of the IMP ".ven tboucJh 
the .naoting country i. not a m-.ber [of the IMPl or 
has .ublequently witbdrawn", •• nad Cuba in 1964 (caa­
pare Gold cited .upr" p. 139, n. 23). By Article VI, 
Section 3 of the Pund Afr_nt "no "el' .. ~ exerei •• the.. [for.ign e.chan9_} control. in a IDilnner wb,ich 
will r •• trict pa~nt. for carr.nt tran •• ctiona o~ ~'dh 
will unduly delay tran.f.,rs of fund. in e.ttlfJlael1t of 
cOJlllli ben t •• " " \ , 

(19) Judge Jteating'. di •• ent, in which JUdge. Burke and 
Seil.pp! joine4 is .et fOl'th in 23 •• Y. 24 at pp. 7'~ 
93, 242 N. E. ,24 at pp. 723-734,295 N. Y. S. 2d at 

., pp. 460-473. 

Judi. Burke alla wrote' a dl •• èntiD9 opinion in vbiem be 
pointe4 out that whe'tbe~ the act of. state doctrine àp­
pliees " i,n the c ••• at ,b8J' va. a qu •• tiqn of, fact, t:hat. 
the trial oout bad tound that the .ct of .tat:. c1octt'iDe 
eUd Dot apply •• ' a _t.ur of f.c~J and that .uch fiDCllnf 
,of faot mould ftO~ "he" :n.u.ed on appeal (23 N. Y. at 
pp. -'8-76, 2.2.. 1. 24" at pp~ 719-723, 295.'- Y. s. 2e1, 

. At! pp. 453-460).. "' 'J 
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_.r'. CQUrt • ..".n though the foreLgn exchanqe tntrol r89U­

lat ion wa. not consistent with the F\1nd Aqre8lllent. Thu8, the 

French caft deci.lon ls contrary to the asserted rul. that the 

court. of member count~ies should not enforce the exohange con­

trol requlationa of non-runeS members. (20) 

j By contrast to the deciaion in the French ca •• the Act of 

atat. dootrine was hald inapplicable in the ·euban Ineuranoa 

ca.e", Pan American Lite Inturanca CcapanY v. Blanoo. (21) . . 
Thara tour .aparat. caus.. vere coneol14ate4 for purpo... of 

trial and appeala Blanco, Conill, Diego, and labaleta. All 

vere ba.ed on claim. under ill.urance polioi... The poliei •• 

ln the Blanoo, Conil! and Diego cae.. were ~yabl. in the 

Uni ted Sb te. . The policy in the Zabaleta ca.e bat! be.n "aJl-~. 

".,. .i!l 1952 te provide that all paymenta includiny premial. 

and benafIts are "payable in the national currency of Cuba, 

in Havana, Cuba. ft At th. time of the Caetro takéovet aIl 

clalmant. in al1 the cae •• bec ... exiled re.ident. in tha 

United Stat... F~d .. nd for v~tiou. benefite uncsar ~ 
\ , 

the pâlioi •• , Blanoo, 'con~f11, Diago and Zabaleta broqvht .~ .. -. 

tioNl for dea1aratory relief in the United State. DiaUi~ 

Court in Plorida. The di.trict oourt 9rante4 judpent!or " 

(20) s ••• upra, p. 139, n. 23 Il 

(21) 
, 

362 l'. 2d 167 (5th Cir. 1966) .eoon4 appeal.. s" 
District C9urt opinion 221 r. 8upp- 21' (8. 'D. tla. 
1963) and firat appealr 311 l'.,. 24 .24 (5th Ciro 1"2). 
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plain~itf8 and defendan~s appealed.(22) 

In affl~ing defendanta' liability(23) the Court of 

·Appeal. Itateda that the "mattera connectee! with the perfora-
, 

ance" of the polieiae, axcept for the Zabaleta policy,\ "are 

equlatad by the lav prevailinq at the place of performance", 

citinq the Ugalde ea.e;(24) that the euban Government by it. 

va.ana decrees pa •• ed aubsequent to the date of the policy 

co ld have no ettect upon the re-exi.tinq obligation. undar 
\ 

the polieie., "by the act of • ate doctrine ,or otherwi •• ", 

that the eontraetual right. of Blanco, Coni11 and Diego were "', 
Dot expropriated and probab1y bould not~~aY8 been, and that 

, 
even if Cuba vere .till a !'und member, the Fun" Aqre .. ent 

·would not be applicable ta oontracta euch a.' the in.urane. 

polieies here inv01ved.~(25) Therefore Blanco, Conill and 

Diego may reoover on their polieiea. 

To thi. point _the:- Court'. an&1y.8 is i. sound. But ~e 

Court then permltted Zabaleta to reeover. Regardinq~. 

Zabaleta elaim the Court statés, without an81y.la, that Pan 

, 
M 

(22) 

(23) 

(24) 

(25) 

olt ' 

Blanfo v. Pan ÂÎD.riean Life· Ina. CO •. , Conill v. Pan ' Mer can Lif. fiS. Co., 'fIôrlao ifaerJlego v. &erloiil.a t • 1 
Inti. Co., ana 1 aleta v. 'an 1 rlcan 1,J.~., 
221 P. !upp. al' (A. 15. l',..~ 1, 3L' . \ 

. \ 

~w~~rtjia~ tii·(O!:~lIlij~ :;~~aà::l~~43;;·U~8~ 
915, 85 S; ~t. 263, 13~L. Bd. 2a-Tf6 (1964). The "a1d. 
o •••. i. dilcaaee4 aupra, pp. 154~155. ,. , 

-' . 
'l'fle Court: r_nded t.he I)Mt~c:i .~ l&baleta c ••••. for 4 .... 
t.1'Ilinat.iôn 0(/'" aeuiitiGu, an! owlng. " , , 

s .. : .upra, pp.' 77-79/a \ 
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~rloan'a poai~ioh that the CUban exPropriation laV8 have ab-
~ .. -. . 

8olve4 lt from performance under the policy i8 "a8 ". bave 
Il ' 

.aid in diacu."ing the other ca ••• " unsound and Zabal.~ ... ,,-

"ahoula be permitted to maintaln her action and ahould re-

ooyer". (26) 

There may be juatitication tor the decision on the Zaba­

leta claim but not under th. rat:icmale of the Blanco, Conill 

and Diego ca ••• --that the l.w of the place of performance' 

.hould prevail. 'or, at tirat the Court had exoluded th. 

labaleta oa.. frca the .pplioaUon of thil rational.. Zaba­

leta'a reeov.ry .. , be ,_tift .. Olt th. ground that th. euhan 

a.crees were in violati_ of lai:erMUona1 la" an1 thU8 the . 

decreea a. acta of .tate wen. Mt appliCable under the Ricken-
~ 

looper Amenaent, but thi. n.--1et doee not .e. t~ have 

;b •• n what the Court .I.a it! "c1ei~ on •• ia evident trOll 

the ,~b.equ.nt deci.~n in 011va v. 'an Aaerican ~if! lnlur­

ance cOmPAnX. (27) Ra~er, the labal.~. deci.ion may be 

ju"titied on the theory\that, for pra~ti~a1 purpo ••• , perform­

ance in Havana was impo •• ible and tharetore the plac~ of. -, . ...". 

performance ahift to the United Stàtes(2e). This theory i~ e-

(26) 3~.2 r. 
(27) 448 P. infra, pp~l70-172. 

(28) s •• aupra, p. 1 1: 14. l'the façt t:hat Zabaltata "a. 

" 

efttlt.led to judpent Ile sur.aby the dollar ,value ot· the 
pesoe,she v •• 8fttltle4,~ t., DOt repugnant.to tht. theo­
ry. SUQh Uà8UI: .. nt -. not.. .ublti tut. lor perfom":' 
ance i~ Cuba. It.a .el: 1y the aost accurate ... na by 
whlch to 4.ter.i~e the ~unt of Pan Amerlcan'. obl19.~ 
tJ.~.. s~ 41ao, discuI.ian supra,' p. "7 ' ... r41nq the 
• ~ba of • debt. . . 

. 
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169 J , 

. : 

. : 



..---~ ....----..------------ .......,..-------. ___ ... ~_._ ,...--.-. o·· . 

• 

• 

\-

'" , : r~ '" 

, l 

l, 

. .. _--~ .. ;-~ 

,l'\,..... ... t 

supported by the faots th~t CUba had confiscated Pan Am.rican's 

euhan a.aeta and that, in Any event, Pan Amerioan could not 

make payment in Bavana in pesos as contracted. And since the 

plaoe of p.rfo~noe had shifted the purported confiscation 

could not reach Zabaleta'a contractual riqht., whioh ara tr~n.­

itory, and thus the aot of state doctrine va. not controll~ng. 

Intarestingly, the ruling on the act of atate doctrine 

with re.pect to- the Zabaleta olaim in the Blanco oa •• wa. 

followed in th. racent "Cuban In.uranos Ca.a" of Oliva v. Pan -
Amar~can Lif. In.uranos campanl.(29) In that oaae' plaintiff, 

Oliva • s dea.dsnt, Pedro ~en.nde., brouqbt actions te reoov.r ' '-' 

on life and fire insurance polioies i.sued to Menendaz in 

Cuba. By amendment the life insurance polioy had been made 

payable in Cuba. And, in 1958, part of Menendez property va. 

destroyed.by fire, qiving ~ to a claim under Menèndez' fire' 
1 

policy. This claim on. the fire policy was unsettled when 

(29) 

" 

448 F. 24 217 (5th Ciro 1971). The oase h 
1itiqation f~r soma teb, ysara. S •• the e 
in this case, sub nom. ManeRd ••. Rodri uez 
Lifa Ins. Co. -;-i'ndVento a v. an er 
Co., JII P. 2d 429 {5th ciro 1962)-,~r~e~--a~~"""'~~'-""'--
lI! P. 2d 437 (5th Ciro 1962) and Mena z 
co., 311 P. 24 437 (5th Ciro 1962), re. i , m P. 2d 437:' t'5th Cir. 1962). Th. upr... urt 9ran~ 
cartiorari, vacated the ju4gm.nt of the \ Pifdl C"ircui t l, 

Court of Appeal. and r_ndA4 the calle ~or fur~.r con+­
stderatlon in 1ight of the Sabbatino ~.s. (376 u. S. 
779, 781, 84 S. Ct. 1130, li31, 12 L. Ed. 24 82 (1964)). 
Alter further Qon.ideratlon of th. oa •• the Firth" Clroit." 
r.anded the ca •• te the Distriot Court -for it. 4eter, 
mlnation of th •• pplioabill~y of the Act of stat. doo- : 
trine-. Rodr ez v. Aetna In •• co., 340 f.' 24 708 (5th. 
Cir ~ 1965 • 1 • the !ecr.lon on appeal ft"Qft the .ob-i 
aequnt Oi.~rlct out detedinatlpn whlch ia 4iaau. ,ect: 
1ft the taxb. ' , ;;1',' • 1 
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Menendez 18ft Cuba and it wa. purportadly confiscated by the 
~ ~~, ~" ;' 

Cub~GoVe~im\ent. ~he United States District Court, in grant-
\ ' 

\ 

inq summary judgment for Oliva, decided that the act of etate 

dootrinq wa. inapplicable. The Court of Appeals for the tif th 

Circuit affirmed that declaion. It 8aid that the Act of etate 

doctrine did not preclu4e recovèry in th&~~Oliva'a contractual 

righte were not expropriated ana probably could not have been. 

The Court etateda 

". • • The cl_!m of Mr.. Zabaleta in Blanco 
ie identical ta the lit. ,inaurance ca •• here. 
w. follov Blanco and hold that the _ct of 
atat. dootrine ace. not preclude reoovery. 
Wé likewi •• believa that on the principl •• 
lead1ng the Court to the deci.ion 1n Blanco, 
th. tire in.uranoe c... i. indiatingulahibI. 
fram that of Mr.. Zabal.ta. 'l'hi. oa .. toc 
4 .. 11 not vith 'tM""ilura of tangible 
property vithin Cubà 'but with an att._pted 
expropriation of Oliva'a contractual riqhta. 
Th •• e right. 'wer. Dot expropriated and 
probably could not have b •• n •••• '"(30) 

TF- Court resta its deci.ion on the th.ory that Men.nd •• ' 

contraotual right. vere not and prObably could not have b •• n 

expropriated even though 'tho •• riqhte vere exeroiaable in 

CUba, and,even thou9h by the oontlict of lava rule a40pted iD 

Blanco the ,l'aw of Cuba, the l'lace of performanoe, 9'overn.~. 

Dy Cuban lav Menendez' property in Cuba had been confi.c~ted. 
, 

But, ,the Cout't reasoned, Menendes' contractual righta hacS not 

(30) 
., 

1448 F •. ,24 at p. 220. The Court, atated in a footnote 
that the parti •• !lad agr •• d tut the Court neea IlOt COll­
."'der the ettect on the .ct ot state doctrine of tU 
Biokenloo~r AIl.~.n~ and' theretbre tbe Court 4td DOt 
dt.ou •• that,point'. 4-48 P. '24 ,~ p. 220, n.~:3. 
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been oonfiacate4 for,tho •• righta followed h~ to the united' 

States. ThUB neither the act dt .t.te doctrine nor the Blcken­

loop8,:' AlQendiaent wu applicable. 'l'he moat plausible r.tiODale 

for thi8 decision i. that Manend •• • contract righta ver. 
transitory and CUba'. Act of atate did not raach tho •• ri9hta 

lince he waa in the United State.. Purther, the place of 

performance of the oontraota of i~ance -rd bence the govern­

inq law wa. Ih1ftett ta the ·Unite4 sta~oaWle of th. 111-

po •• ib1lity of perfonaance in Cuba. (31) 

Thi. rationale which .upporta the deci.iona in th. 

Zab.leta and Oliva c.... ia preferable ta th. .ffect bf 1:he 

dec 1. ion in the Prencb ca... Par, the l'ranch ca.e .-k •• 

fore1qn exchange control,regulationa of a n~-Pund me.her, 

whetber or not conai.tent vith the Pund Aqteeaent, enforceable 

in the Courts of a l'Und member". '!'hua, exohaJlge cOhuol revu­

lat10ns of non-l'und membGra incon81atent\with the Pund Agree­

ment will be given affect in tha Rn York courts Ybil. incon­

siatent exchange control requlati~ of Pund .eabers vill 

not. (32) And, ·consiatent- excbang. control ~lation. of 

non-Fund members vill surely be enforced under the 7~enCb c ••• 

rational. whereas enforc~nt ~ ~~ange control regulatioDa 

'. 
.' , 
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of PuDd -œra which ;are co 
, , 

/ 

.ore probl ... tic::al. (3~) S , for exaap~, the decisiona in 

_Sou~thw_;;;.;;..;;._._tet"n~' __ S;.;;hi~ ............. ___ ......,.~r;,;..a __ t...;i_o..;..n v. ,National City Bank (34 ) ~ 
" , 

Sharif v. ,Asad. (35) Nor/should the Couru of l'und m8llbers en-
~~,~ --- / 

forcè co~i.tent nOD-~~ member exchange control requlations 

un1 ... aJj4 until ,ilr/becaneq the acc::epted view that the l'Und 
/ 

Aqr ... n~ state. the law on extratert'i toria1 enforcement of 

exchang_ control requlations without reqard ta wbetber or not 

a countty is a member of the Fund. (36,) 

(33) 

, . 
Indication. in Banco 40 Bra.il S.A. v. A.C. Iarae1 Wity Co., 12 1. Y. 24 377, 190 N. 1. 24 2is, 239 
•• §. 2d 872 (1963), cart. 4en1ed, 376 U. S. 906, 

84 S. Ct. 657, 11 L. Bd.~605 (196'4), are tbat the 
Court will hold unenforc::eabl. contracts'which violate 
for. 19ft exchange oontrol r8CJUJ.ation. of l'und meJabera, 
b\lt l .. va. the .cope of Artiole VIII, Section 2 (b) in 
40ubt. '!'he Banco 40 ara.i,1 cM.e i. 4i.ct18attd supra, 
pp. 42-45, 124-125. 

I~ , . 
Qae of th. conaequences of the application of the aèt 
of • tata " dOctrine in a ca.a 1nvolving exc::hange .control 
requ1ation. woul4 ba to for.clo.. 4atar.œiDation df tha 
ul t1aat. que.tion of the oonalltency of auoh r~l.-
tion. vi th the Fund Agr .... nt., Id. '. -

(34) 6 N •. Y. 24 454, 110,N. B. 2cl 836, 190 N. Y. S. 24'352, 
28 Int. L. R. 539 (1959), oart. 4.nied, .ub naD., 
Flr.t Nauenal Ci!! Bank ortliw Yori v. 1Oüt&ïë.tern 
'eh!iP,,~rm.$~n, 361 u. J. "5, 80 s. et. Igl,. 
~ L. S, 2(1 (1959) • / ' ~~ ',' 

1 v 
( / 

(35) 11967] 1 Q. B. 60S, 1196'] 3 Àll B. R. 785., (1966) 
3 1w. L. R. 1285, 41 Int. L. R. 230 (1966). 

(36) SetU_.Dt of thi. point.lI&1.t await j114icial dec1.lol1 
·lor "only ~e ~iutur of • oour~ il capabl. of 
atte.tlDCJ, the jurai. quality or in~.rnat.ional 1..,-. 
P. C. J ••• up, Ha. the Sfi- court Ab41cated on, of' . 
lb l'uDct1ona? (1'4". . 3. 1. ~. II' .at p. F2.' , 

173 
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'10' oonclude 1 

tr, 

thikfirlt ... t8nCe'of Artiole VIIl, 8ec-
, 

- tion 2 (b) will .pply in place o'f the act. of .ute 4ocb.'Ue in 

the court. in the Uni tee! State., and _change co~trol regu­

lation. of Pund ""'er. conatatént vith the 'und A9r .... nt 

.houleS be g1ven afflct. HoweYer, under: the .ct of .tate doc­

trine, Dehan,. control r.,ulation. of non-lUne! .aber. ..., 
al.o be enforce4 in Dnl:~e4 States court. .ven wh.n tho •• . ' 
regulationa a:te Ilot con.i.tant vith the PuneS .~r._.nt. It . . . 

i_ .ubadtted that .uch regulati~n. .hou14 not un4er any 40c-

trine ~. given .ffect in any courte if they a~. confi.a.tory 
• 

.. or if th.y are Dot ot' the type ot refUlation. wftich are oon-

.i4ered to be con.i.tent vith th. Pund Agr.--.nt., 

-l 

' .. 

,1 . .\ 
\) '\ 'i'~~ \~ 

.... .).\"~ ~ .. : '[ ~ ; 
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PAIl'I VI 

StDIMAJty 

Set ~orth in Parts 1 throuqb V of tbi8 •• a.y i8 a 4e.c~i~ 

tive analysi. of th. bankground, g8n.aia, Interpretation and 

application of ~ firat .ent~o. of Article VItI, Section 2(b) 

of the Article. of .A9r .... nt of the International MoMtU}' 
~ -

'und. Litiqation involving interpretatiOil and application of 

that Section ha. qen.rate4 a MW body of rul .. whioh ,ovem or . , 

ahou14 CJovern th. utr.terri toriel enfor~t of _chang. 
l' 

control r~lation.. In thi. part the .. jor pointa 4~aCWI.e4 

and analy.ad in the .ulier Paru are a!_.rlsec!. '!'ber.alter 

the conoluaiona r •• chad are atate4. 

'1'he Background for the l'und and 
for Article VIII« Section 2 (b) 

, , 
1. The hnd Agre_nt va. d.aiqned ta _liorate aspects 

of the econcaic chaol "hicn charaoterlse4 th. international 

econœy durlnq th. Great: Depres.ion of th. 1930'., ecapet:iti"e 

curr.ncy devaluations, exc •• sive trade barrters, bllateral 

trade arranq_nta, aultiple curreJIqy practlce., and r .. trict-

. ive exchang8 control regulatlœa. 

2. '!'he l'und " •• con~l"a4 in th •• arlY 1940', a plOêluct~ 
1 

of Britlab and United suta •• aigna tor the lIbatwar lIorld. 
J ~ t 

!bat ~Ol\oept.lon- drev in larve ~ure upoft Keynea- Pl_ for 
t \ ~ .. ~ ... 

l ~ 
, i 

f: 

fI 
.; 

~ 
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• 

• . , 

SI li 

.. 

,between the two plall., but ita ltt9al struoture la band· iD 
. . 

1~ .... ure upon the White Plan. 
e 

1 3. The Puncl Agr..aent .ougbt in a .positive .ay te 4 .. 1 
',. . 

vith, ,the nationali.tic poliei ........ 1ab. erippl.4 international 
, '. 

~rce durinCJ the D.pre •• ion. Th. Agreementt (a) tran.-· 

formecl exehanqe rate. from a matter ot national CODe.rh and 

policy to a aett.et- of international conaem, ~d (b) •• tab­

liahe4 a ay.tea of fixed ~hanCJ. rate. at the oenter of the 

q.t.a. 1fith the breatdown ~.r the paat two years of the 

.yau. of fixe4 83'change rat.. ..rio~. efforts, to create a 

a.w order, a new ayat.m of ~nternat~nàl monetary cooperation 

bas be.n un4ertaken. 

4.~· An ultimate objective of th. rùncl Aqr_nt has been 

.. 
the eliJDination of exchang8 oontrol requl-ation. on current 

tran.actions. O..pite th!, objective certain eontrols "are 

penal ttecl t 

on current tran.action. durlng a tranaltional 
;". 

.en a rund • .-ber·. currency become. aearoe'1 

(c) at all till •• -on oapital 1IOV._nta un481" Articl. 
• 0), 

VI of th. !'und A9r-.nt, and . ; 

(d) "ben 4ireete4 towar4 non""""r OO'Wltr!. ••• 
J 'of 

ThroWJh Artiole VIII, Section 2(b) ,the l'und Aqr .... nt .tt_pt. 
. 

ta unify the tr •• tMnt the •• coatfol. recelve in the court. 
o 

and othar tr~UDal. of rund ---l count.ri ••• 

. \ 

" 
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Interpr.tation of the Plr~t 
sentence of Article VIII, : 
Beotion 2 (b)-'1'be [Tool. 1. ./ ~ 

li The PuDd Agr ... ~t i. a fwi4,..ntal'· chart~r Whicb 
1 \ , , 

~ " cre. te. an internationa·l ~..,al order, and 1 ts t irst purpo.. la 
1 

"to prOIDOte international Imonetary oooper.ation. Il 
i 

2. The purpoae of 1:11.e firat aentence of Article VIII, 

Section 2 Cb) of the !"und 4qre.ent is to provide support tor 

a • .aber'. currency by UP~oldin9 and en~orcin9 that ..aber'. 
1 

exchange oontrol requlation. which are consi.tent vith the 

Pun4 Aqr ... ent. 

3. Article VIII, Seotion 2 (b) aet. forth one of the 9en- ". 

era~ obligations of Pund maber~ ~.That Obli9'at~,on binda 811 

a8lbera of the Fund. 

4. Article VIII, Section 2{b) should not he conatrued 
.. 

narrowly. Rather it should be construe4 so as to apl_nt 

the purpoees of the Fund and of the pllOvision ttself. 

5. Recourse to 'the travaux prtparatoir .. of the tiret 
, ' 

•• nt.4fhce of Artic,l~ VIII, Section 2 (b) lIlay be had to confira 

the Interpretation ot,~at provi.ion or to 4etermine it. 

meaning where the t.rma are .mbiguoul or ob.cure or where 
" . 

other w.Y. of interpretation' 1 •• 4 te • me&nin9 whioh il aani-, 

fe.tIy ab.urd or unr •• aonable. 
, ' . 

6, The Pund'. inteJ:pl'.tation of the firat aentence of 

-Artiole VI-II, Section 2(b) •• ta forth ~r •• tundaMAte~ly !II-

pol'taDt principl.a r • '" . , 

. rlr.t.1 ~. ju4i~lal oZ' •• ini.t~.tlv. ,.uthor~ ti.~ l-a .~ ,,':' ~, 

\ ~ 

, :..,. . - 177 .. 
.. --' , ".. 

1 
:", ". 
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.-ber OOUfttry .Wlt.' .t '~!apl_ftt the Ob119atiolUl tif' &ft • ex· 1 , 
> 

change contract which u. oontrary t(J the exchanp. COft)rol , 

r89Ulationl of another ~r maintaiftéd or impoaec1 Con.i,~&Dt-

Second, tho •• authoritie •• ay IlOt ignore th ... exOhanq. 

control r89Ulatioha 01. anoth.r ~t in luch a ~ •• ~. ,iIle 
, .. ,~, ~ 

~ , ~4~ 

groUn4 that th. r.qula.t!on. are ~ontr.ry, te thé péIfe ;,"-lioy· . 
.. ...~. ~ ~!, j .. t. r '\ 

~ ,.. ,( . - --. 

of the foruJll. 

trol regulationl of anoth.r m-met in auch a ca.. on the 

'qround that under the privat. int.rna~lo~l 1 •• of th. to~, 

the law un4ér which the fqrei9n exChange' control r~l.tiona 

are maintainecS or impoaeCi i •. not the. 1_ wIIlch 9O'Ntft. t:he 
, 

exchanqe contract or ita performance. 
, 

7. The runeS interpretation of Artiole VIII, 'ection 2(b) 

bineSl member-.~te8 f court. and other tribUM1. oftce they have' 

lati.fied th .... lve. that ~nt~r.tation ~a. properly made 

and 18 wlthin tht'""uthority conferred by the Pu~4 Ag'r .... nt. 'J" 

, ~ 

Th. Interpr.tat~on of the ~ir.t 
Sentence of Artic1.e VIII, Sect.ion 
2 (b) of th. Pund Ag're.ent 0. 

i ., 
, . \ 

Th. riret •• ntenqe of Artiol __ VIlI, Section 2 (b) ~ide. t ", . 
. 

-BXchanqe côratracU wblOh 1mrolve the our.ncy' 
of uy Jllelllber and whJ.ch are contrary to t:be , 
-cm.nVe çontrol regulaüona ot ,that ;~.r 
.. 1ntaine4 or iIlpoa., canai.tant.1I wi:tb th1,a D 

Af_ement; .h~ll beJ Ul\eIlforoeab1. n the t..nj. .. 
. ~r!1" o~ .Dy .-ber.· . . ~~;'.,' ~ , 

: ' 'fi Il • • -<' ~ 

Il t 1 .. 
• D' 

, , 

, . 
, ' 
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~~anqe Contracta" 

1. Three poe.ible interpretations of the term ~exchanqe 
., , 

contra~t8 Il have been suqqestec1 due ta th~ ambiqui t)' of the 
1. 

term and to the lack of clarifyinq travaux eréparatoires. 
> 

Flrst, the term haB been defined narrowly to me.n, "con-

tracte which have as their immediate object the exchanqe of an 

international media of payment", uaually the exchange of one 

currency for another. This definition has been widely rejected 

a. unduly restrictive and contrary to the fir.t purpo.e of th. 

Pund Aqreement deapite the support of .ome deci.ionl and 

author •• 

Second, an "exchange contract" ha. been defined ae a 'con-

tract by which one of the parti.. promis.s ta pay a .um of 

meney in th. currency of a country who.. exchanqe oontrol 

requlation. prohibit the transaction. Aglin, thi. ~.finition 

i. overly re.trictive. It has be.n ~ejectad by it. author, 

Dr. Mann and adopt.d by neither court nor commentator. 

Third, "exchanqe contracta" i. interpreted a. tho •• COD­

traot. which in any v.y affect a Punêl mMber· •• XC~D9. re • 

• ouroe.. Thi. broad definition .noampa •••• oontraot. which 

would, when performed,' incr.... or cS.creue ~~~ an tcofté'aio 

.en.e, the lIIOunt ot"' fore 19ft UChan9. or ot-her ~int:_t1onal 

r •• err.. whioh are aubj.ct to the control ot the 00Ufttry Wb~ 
, . 

curteney i. 1nvol vad • 

2. The t.hird 4efinition la pJ'eterre4 «" •• plt. f:h. tait t 

tbat 1~ .. k.. the word ... ~ ft ' '\1~ .. ~l"oQ • ., for it'· ~1'" " . 

1JJ ' :: 
" : , .;\.~':,,(~,;;j <;;~.:,,~', 
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.enta the tiret purpo.e of the Pund Aqreement: "to prClDOte 

. international monatary cooperation". Moreover, thi. defini­

tion ia 8upported by the weiqht ot deci.ional ane! doctrinal 

author 1 ty. I t -ie preterred by bath Dr. Mann and Mr. Gold. 

3. Th. third definition makee Article VIII, Section 2 (b) 

applicable tos, (a) contracta for th. ·.xchanqe of, one currency 

" 0 for another, (b) tranenational COntracte ~or the aale or pur-

cha.e of 900d. or .ervic •• , and (c) international 10an a9re.­

m.nt.. Article VIiI, Seotion 2 (b) do •• not apply te c1aim. 

~rl.in9 !! d.licto or to clalma ari.inq on the e!evolution of 

prop.rty. 

"Involv. The Currençy" 

•• The t .. ra "involved the currenoy' ahoule! al.o he con­

a trued J.n 1 ta br~ad., Iconomic •• n.e. 'l'he phra.. .hould. thua 

be int;erpreted t~ mean, "aftect the exchange r.~ource. by the 

performance which' i •• ought". 

5 • "Bxoh.ng_ r •• ouree.· inelu4.. I •• et. of any type 

which belonq to reaident. ~f the country. They May b. curreD­

Of, 901d, .acuriti •• or other inunq1ble., moveabl •• or even 

1~. 

,. The - ta.t of whether a country f. currency il ·,involv.s* 

i. twofo141 (a) whethu the oontr.et 1 •• ntereeS into by a 

r .. id.nt: of that OO'QJltry, Or (b) whether the contree' "'1 • 
• 

with •• "1:. aituate4 wlthin that ~t..ry'. ~.,rti.~. 

.' \ 

., , 
, , " 

/ 
~t la,' 



• 
country has propèrly axerei.ad that jurisdiet.ion. 'l'he curren-, 

~ or of payment ie not a test by which to determine whet;her a 

currenoy ie involved. 

7. A manber' s currency ï. not lnvolved in contracte be­

tween non .. rea1dents whiah iSo ftOt requ1re the tran.fer of aaàets 

whlah are within the legulative juriadiction of that manber. 

"Of AnI Member-

8. The phra.e "of Any member· mean. member of the PURd 

at the date on which enforcament is louqht of an exchanqe con­

trol requlat1on. The benefitl of Article VIII, Section 2(b) 

'Ce •• e to be available ta a country once i t vi thdraw. from the 

rund, . even wi th respect to contracta entere4 into when the 

country was a mamber. Thus, Article VIII, Section 2(b) do •• 

not rendar "exchange contracta· lnvalid but only inenforc.able. 

bchanq. ConFol Regulation." 
....-> 

".' Bxchan98 control regulationl are 'tho •• lava which 

aontrol the __ t ~f ourrenoy, proper~ or •• rvio.. lJa Ol'dm\ 
'te pl'Otect the exchall9. r •• ource. of • OOUfttry. bchah.. COb-

trol t8CJUlattou includer 1 

J,', , 

'" 

(a) tho.a rul •• which requlra the ob ... .no. 
. ." ..... 

of certain prooe4ue. belor. lntèrftl,tlona 1 <1.M,...'. 
- 1 

MY,be ..a., 
, 

(1)) tho .. rul •• *icb &"qUiot paJMfttl 0Il 

oartaJJa tnaautional tr"'lactiOQI an4 
" 

, (a) thoa Al •• _,~ retün that 411 ft 



• 

t; Il; 1 .4 

, 

\ 

soma I!Jpecifi~ part of foreiqn exchancj8 he 

surrendered to a goveramental author~ty in 

return for local currency at specified rat ••. 
, 

Suoh rul.. relate to both current international paymen~. and 

capital transfars. 

/ 
/' 

10. Whether a regulation i8 an exchallge control regula-

fion cS.p.nd. upon whether it i_ addr •••• d to the financ1al •• -
, . 
pe~ of an int,rnational transaction. An~, it mu.t -:ve th. 

ftge~ine intention ft of protectinq th. country'. economy. ' 

• 

11. EJœhange control regulation_,' within the lIl.aning of ~ 

Article VIII, Section 2 (b), po not inoludec- tariff., trade re-
, 

striction., -p,rice controle or trading vith th • • ~y rè9ula-

tian •• 

12. Nor, do exchange control requlation. inclueS. tho •• . 
rul •• whlOh--pr •• arib. th. currenay that creditera muat ace.pt 

in diaoh~ of obligation, vi thin a particular country, 
, 

Mor do they inolw!. 00\lZ" foro., or th. rul •• 

whicl) dealer. that cartain note. and coin. i •• ue4 by ,the .OM­

tary autbori ty have the qua li ty of letal tender. 

13. Only exahatlfe control l.".lat10n. 'Wb1cb an ,.ai8-

taine4 or J.mp6.e4 coft • .tatantly "i th th. PuDd A9r ... ~ w111 ba 

91v ... ffect. Article VIII, sècuOft 2(b) /Iay 91". r'~i 
application te u9bang* control r l9Ula7ion* ·1 i~ uy, ~.~t" 
eoUvely, lIUlJte waenfol'oeabl. • prlVioJ.l1, .xyt1nt .. ~~~ 

~ ~ 'fi'" ~ ...... 
• i,r 

. , 
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14. An exohange control regUlat,iC!)~' i8 conai.tent vith the 
. 

Pund Agreement ~f it ia in ganeral conformlty with the Pund 
1 

Agreement or la .Iimilar in affeot ,to tho •• of other member •• 
/ r 

tnsiqnifioant ineonaiatenci •• are not fatal. Expre •• approval 
. 

by the 'und of th. ragul.tion. ~nvolved'11 unn.oe.aary, but: 

th. rund ha. oft.rad ta acSvi •• whetMr certain requlation. are 

.. ~ntain.d or tmpo •• d oonai.tently vith the Fund,Agr .... nt. 
1 

15. bohang. oontrol regulâtion. which are beyonc! th • 

. ,legi.lative oompetenc.,of the enaotinq QOuntry are not con­

'.iltent with th. ï'Und Agre.ent. And, .nforc .. n~ of Article' 
• 

VIII, Seotion 2 (b) do.. no~ &lÎpen4 Up6n' proof to the for\ID 

, that th. mUlber whb •• exc~.ng. oontrol r.gul~tlon. are te be 

impo.ad i. turniahinv the forum oountry r.èliprocal tr •• tment . 
undei "that or other proviaion. of th. tund Ag~._.nt. l' 

,. ~ ~ ..1"-

16. For tho •• Pund me:pt>er. which have acce~~e4\,*h~1 obli- -
" . 

gation. of Art~cl. 'VIII, wh.theJ: re.triotion.jon the '..1dng 
of paymenta relate to ourr.nt or ta caPitaVpaya.ntl .y be- ~' 

1 

cruo~al, becau •• prior approvàl of th. Pun4 le required befo,... 
.. ;' 

re.tr iotion. on th. IIlakinq of payaent. Ion curr • ..,t: tnn.aot.lcml 
, 

.. y b. u4e~ 

17 • Ullenforceable : ... nrll:Bat' th. ju41cial or a4a:l.n1.-
( 

vatJ. •• _,uthori tl.1 of 01\. ~r will Mt 1Ilpl",,,t aD .-

chute ooftuact ~t 11 collttUJ to the ~ co.U-Ol rep .. - . 
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18. Unenforceable doe. not connote t;he .t.e 'concept a. 
, 

that of unenfqrceability in Anqlo-American lave '!'hu., it ' 

Ihould not be left to defe"dant to pl.ad apd pr.we unenforce- " 

ability befora a court aan declare an exchanqe contraot uneb­

torç:eable. 

19. The preferred d.f1nition ot unentorce.ble il inop-
• ,j 

erative i~ wI. forum. The term .hould_~be const:rue4 te 

mean illeqality or initial invaiidity of the contraot and 

Ihould not r8ly for i ta .aninq on the particuiar exchallge con-
. ~ '" 
UO l requ1a tion invol ved. 

The Saope ot the l'irat Sentence 
of Article VIII, Section 2(b) 

--Blndln Nature 0 Artiole VIII 

1. Article VI 

• 

whether they are "Artio1e VIII .-ber." or "Article XIV _-
" 

ber.". The Pune! int.rpre~tion o~ Artiole VIII, S.otion 2(b) 

make. thi. c1ear. 

-Articl. VItI, Section 2 (b) Applie. t=o Perfora-
__ anc~_e __ ot ___ ._C_o_n_tr __ a.o_t ________ ~ ________________ ~ 

~ 

2. ror .ouneS praotioal and polier rea.on~ ktiol. VI~l~ o. 

, , 

. . , 

section 2 (b) mu.t be oonatrue4 u applicable t:o ~ COD- _ . 
... ~ , 

tract. air :~e tille ol tbelr perfoJ:Unc.. If the p~i.l0,., 0 , . . 
appliea CIlly to contracta whioh .r~ COfttrlry . te **!h-" 00ft: ' 
trol régu.latlou "hen foraed, th.n rd ...... ' ooub ~ .' . ,. " . 

-t \. • 

ba obllqe4 to hOW th.t, 
• ,,... '\ ( , .. '1 

(a) an axchanp ""vMt .'ieh «.ff._ 
. ::' ~ ':',;e' ;',.,5 " .:;;,,,') 
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)'~.. , ..., . ) "", ~ ,,;~;,,~j '(t'f.'f'< • "~;"1(5t~"< 
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~ the exohange relources of another m-.ber 1s 
, ' 

unen~orceable where the exchànge requlationl 

involved have been repealed, and 

l~) an exchanqe aontract which affected 

the·exchanq. relource. of another member le 

enforaeable where euch contract was made be-. ' 

fore oth.rwi.e applicable exchang. control 

requlations were adopte4. 
/ 

3. A Pund member c10es not have ta treat an exchange 

oontract a. un.nforceable if the country who •• exohanqe con­

trol regulation. vere violated had oeasad to be a 'und ..-ber 

prior to ~dgment. 

. ' 

-Article VIII, Section 2 (b) cover., C;ur~.nt , 
and Capital Tranlactionl 

, 

4. Artiole VIII, Section 2 (b) appli •• ~like to, current 

and to aàld tal tran •• ction.. Interpreta tian ot the Section •• 
, , 

• matt~r of tr~ty o~.tru~tion, the travawc ~'R!r.to&.t .. and 

4.ai_ioDAl authori t)' al1 .\lpport thi, oonolûlion. , 
" .. 

, 

-'. --Artiole VIII, Section 2(b} Bar. a.ooveri •• 
1U.s on COpaueual '1'ranaaot10p! 

J. I_~ , . 
5~ ~iol. VIII, Section 2(b) bar. anfota...at of.ooa-
t 

trac~., 'tbat i., enforc.ent of oopl-.11&1 obli,atiœ.. Act~ 

.tiOD8 in tort and in quali-aontraot for the retun of.' .tOle .. 

fund, ar. IlOt oovend, nor ... Iction. r*latb'9 te .... a..ollt­
tiOll if ~operty. But all c1a1u fOllRda4 0Il cIoatHIA,:~, ' 
-.reiS" ' " 
''l'''~ \~, i ~'" <., ,'~' 

,~ .. ~ 

.. •• , • "'1" l ' ," ; /. ~~ ~ "'}'" " 

~ '... " ~ .' i , ~ \ 1: ( 10' " • \f'~ L 'J t ... ( f 
~','-. ,-,', ••• ;1~1~' ''''.,' ~ ;-(,'.:, .,'::-;,~-,-
,.. ~ ..:' l, f; , " \. 10,< .. .f .. " ~ ~~. ".... ~,r '-<,," ,'_ \.'! ~ 1,'" 

t ' ~ ~ J J 1 t .(' t .... ,} .. ~ II. J l~ ~l ~~II ..... lt ,,~-\ j 
.: l J~ '~'\ 'f;~~ . :,~;i j~. ( • .::-.~.:1..ItSJfilr., ,t!i:-~..... .~./ ,~~:.\\~~It~:llk:~f) -....... , 'I ... .i: 
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6. Article VIIi, Section 2(b) doe. caver action. in 

qua.i .... coritr.c~· ,.;. the rec9vell'~ of auras paid ~n· conaide~ation 
ot expected performance under an exchanqe con.tract which ia 

unenfoJrceable unde~ thàt provia1on. 

· ..... Article VIII, Section 2(b) and Bnfore_nt 
of Forei~n Country Public Lawa 

7. Article VIII, Section 2 (b) hal not abroqated th. rule 

of international lav which prohibita en forcement by a oountry 

of it. public la"8 within the territory of anothe:t country. 

Article VIII, Section 2'(b) andl Public POlley, 
Private International Law, and The "Act of State" 
Doctrine 

-The Adoption of Article VIII, Sect~ 2 (b) 
and Public Poliè:y Aqainat Extraterritorial 
Infora.ment of BXchange Control !!fulation. 

1. pr lor to the adoption of the run4_ Agr .... llt allct in· 

the ab.ene_ of • treaty, for.19ft axohang_ oontrol refQlat1OD' 

ver. not and are not, •• a general rule, CJiv.n j"d1ol.1 rec~ 

ognltion--to do ao aiC}ht be _qainat. the publio polloy of the 

forum etate. 
) 

2. Article VIII, Section 2(b) of the 'und A91'.-nt 

abrora1:e4 thi. tenuel rul. for rUh4 lIdbera--tb1. 1. cl.at 

fJ:CIIl ,tM l'und Ùlte~F.t.t.ioll .. ~ 

3. If the application of a .-.ber'. exohlftge ~l 

/ 

". ' 

l, .~! . , 
rt1911a-t.t.on.a "1'8 ooafi.oatory in .Iteot a oourt • .llb*' ' •• ,_ , ':.::'~ . ,. 

\ , . ~ " 
t:o ,""010. neh t:.nllt.lon.. 8_ nfu.al .bo\1W'..... 1. 

• \.. ~ ... ' III ,,;' t l 

M." UfOn • fiilding •• ftè!th rlf'llatlona were DOt lioiIIi.w.t 

."'! ... 
. -. 
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vi th ~. rund Agreement, and not on the ground tha t su oh r89U-

lations were contrary to the public po.licy of the forum. 

4. If the courts of a Fund aember are aalled upon to en-
l , 

force exchange oontrol requlations of another memb~ which . 

requlation. are not conai.tent with the Pund Agr .... nt th. 

public polioy of the forum state aight require that. luoh regu­
f'-...:.:Jt. 

lationl be diaracJu4ed. 

--Artiole VIII, Seotion 2(b) sas aeen 
Supertmpole4 a~n the Private Inter­
national Law of' Ixohanqe Control 

-
5. The tradi tional privat. int.rnaUona·l latt principl •• 

governing axohan;_ control requlationa may be ~lef1y .~. 

ri.ad a. follow.l 

, , 
~ ;' 4 

, 
(a) • oontract invalid under applioabll 

for.lgn law i. invali4 in the forua, 

(b) whêre a conUact is gov.rned by 

for.~CJIl exchange control.', net repugnant te 

the public polioy of th. torœa, the forum, wl11 

91" .. affect ta tM controle r8f'illatill9 the . 
aann.r of payment, '\lapanlion and perforMnoe 

of the contract and .1a1la~ pl"O'liliona, . 
(a) ,the fora will no't give effect to 

, 
~.rnlQ9, for.19ft exchanq. control re,ulatlon. 

• 

if th.ir ap~lioatioft wou14 int.rfere vith tba 
'--, 1 

perfolNJlC. of tU conuact u cont...,la,ed by 
\ ) , 

(4) 

... 
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oontrary the leval t.~nd.r of • country who.e 

tp'change oontrol r~lation. 9oVet'l'l il oontract 

can be Ulee! to di.charg. the contraot if a­

prel.ad in that currency and payable out. ide . 
of that country, and 

. 
(e) .• reign exehang8 control regulation. 

which int.rf.~. vith po ••••• ion of proparty in 

the forum .tate may be c!i.regar4ed on th. 

qroun4 that the regulatione Ar. confi.catory in 

na ture • ------, 

6. Tb. cl •• r int.nt of "th. ~~4 Agr ... nt ie t, .uper­

impo ••. u~n th... traditional rul.. a new •• t of rul.. bavlng 

•• tbelr prtmary purPO.. th. effective tran.national .nlora.­

ment ot rund m.aber.' Behan,e oODtrol requlationa. '1'hi. in­

t.nt i. manifeat in the li" Pun4 iDterpretation. 

7 • The Func! interpretaticm Ilu b .. n only partially eue­

. cei.ful i~ ênding th. tra4itlonal privat. international la. 

approaoh to the .nfo~oeability of exohanq. contràct.. A nua-
, . . . 

ber of oourt. have b •• n elow to ,ra.p. and apply th. MW 11'1 • . ~ , ., -

~.t 1 whanr. oontrol
l 

r4I9Ulatlona of • rund MIItIb.t <.wbo •• ·,r - . '. 
our~anoy 1. involve4 au.!_ be ~4lOO91l1 • ., •• th. law fO\'.m11lf 

the con~t for tM puopo_ pn.crib' .... by Article nll, 

•• otion 2 (b). . 
... 

l) , 

• ~ 'lb •• pplloatiOft~;., aoltAlap eoftuol r.,alattoa. \aMI. ", 
• ,1-:. ... , .l- " 

"Iy Artiol* VIII, Section 2(ltl doM DOt ..... ~ ~ .~f.at ,'~ti~ , 

8uch ft9\Ilation. At. PItt o' ,,1W>-~~DI t-t.."~~~~',,,~': 
, "'~ ,~ I./~ l ~ ~ r t; ~~ ~ \ 

itrf'O't'f'.a ;, :,! .'.,' , . \.,.,.(..:" :' ,~' '. "~," ',-' . 
..... " ~ j i r /"' ... ~~. ~ •• 1 '-') .... ..... ': ~ w 

w.. " ... ," jlt \. '"' ~~: ,'r ~ 'ft;' _.: , , 
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9. Even though an exchange contract is not .Ubjec~ t~ 
Article VIII, Section 2(b), it may, through application of the 

rrles of private international law, be 8ubject to foreiqn ex­

c~ange control r~qulation8 if thoae regul~tion. are a part of 
r 

J • , 

'the CJoverninq law. 
\ 

Thia reault mlqht ooeur, for'example, wher., 

the qovernidg law wal that of a non-Pund member. 

--Article VIII"s.cti~n 2~D pla~ •• 
the Act of State Doctri~:~ . 

10. The act of atate doctrine holdl that every aoverei9n 
. \ 

countrt ia bound to relpect the independence of every other 

lovereiqn country and that, in the abll~. of a treaty, th!' 

court. of one country will not sit in judgment on the aota of 

another country dona within ita own territory. Thia doctrine 
\ 

haB ~ .. n limit~ in itl 4Pplicable ICOpe in the United States 

by the "Hickenlooper Amendment" wb1ch providel, in substanc., . 
that no court in the United States shall decline to make a 

determ1natlon qiving'effect to the principlel of international 

1., ln whioh a clat. to property' 1 ••••• rted b.aad upon a 

takiD9 by an Act of' a lover.19n country. 

11. 'l'he tuneS AcJr._~t i. a tr •• qr~&n4 will .pply in 

plaoe of the act of .tate doctrine. 'l'hUI, exahange control 

retUlatlona of rund ..-ber. otherwi.. enforoe.bl. un4er the 
. 

l'und Afr._nt .houleS be g1v8n auatctitorJ.al .ffect. 

12.4. It i •• ublli,tta4 that the lOt 0' etata 4oot~ift. lhould 
.' 

net lM app11ed 1ft .uch a vay a. u ,1ft ~ff..,t ~o for.J.p~ 

~'crhaDP oon.t.rol, l'aplatiou of mm-f\urc1 .-ber. "peQf.a~l. 

" 
1. J... ., r .~ ' ... ' ... " " 
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whère those requlations are confiscatory in nature or where 

8uch regulations are not consistent with the Fund Agreement 

and, therefore, are unenforceable under Article VIII, Section 

2(b). To'give Buch effect to those regulatlons tmplements a 

\ policy Which ls contrary ta that manifest by the FUnd Agree-

meht. 

CONCLUSIONS 

This essay sU9ge.ts a number of ~oncluBions reqardiag 

treaty preparation and interpretation, the application of the 

terms of an international agreementJto dispute. by dome.tic 
, 

courts and the practice of law involving internatioJal tranl-

actions. Those conclusions are now set forth. 

Today efforts are undervay to revise and racast the 
1 

international monetary ~rrangement. which were agreed upon at 
~ . 

Br~tton Wood., New Hampshire nearly thirty yeara ago and are 

ambodied in the Articlel of Aqreement of the International 

MOnetary Fund. 1ft liqht of the more than twenty-five ye.rs 

ot exper{encecof e~traterritorial enforcement of exchanqa 

/control requlat!ons under the firet .entence ~f Article VI~I, 

Section 2(b).of the Fund Agreement, it ie .vident that the 
• 

present wording of that provision--4e.pite the clarification 

/ 

.... . 

set f~rth in the 1949 Pund Interpr.tati:on--ia open.,.",,~o aracJ bu j:> 

enq.nd.rad, ~n9 juri.ta and .ebolare, seriou. 4iff.r.~ .. 

of opinion a. to J.u proper J.nt.~r.t.tion, .oo~ and -.,,11 •. 
cation. In addition1 it 1. ~l.a) that J.n order to ch .. ' . 

invrainec!l rulea of RPvata international 1aw f·.~ .CI~: ',' ',,' 
. ' 

.~ ,~ . , 
, " 

n .. ~~ "'~ v t. ... : •• "~.r,._T ,~ •. \~L ___ ,._';~r:. ':-~~., :_ .. lr.,~ .. :l"~.~~~. __ .::~' ::'::..::::llil'J 
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consis~nt application of a rulè established by treaty pro-

vision, such provision must be specifie and free fram ambi­

guity. Therefore, as a pàrt of the far reaching revision of 

the Pund Agreement it ia suqqeated that the firlt aentence of 

Article VIII, Section 2(b) be amended to read a. follows: 

"Contracta which affect the exchanqe reaources 
of Any member and which are contrary to the 
exchanqe control requlations of ~at member 
maintained or impo.ed conalstently with this 
Aqreement shall be un'nforceable in the 
territoriea of any'member." 

Issuance by the Fund of an appropriate interpretation or 

explanation of thi. suqqested amenament ta Article VIII, 

Section 2(b) miqht facilitate ita Implementation. 

The principles discussed in this esaay are in sOme meaa­

ure applicable beyond the limita of extraterritorial enforce-

ment of exchanqe control requlations. For example, it i8 now 

clear that, as a qeneral rule~ treaty provisions by which 
Il 

weIl eatablished rules of domestic law are to be modified or 
(4 

diaplaced must be clear and specifie. Thia ia particularly 

true where important international policy ia at atake or 

whare en forcement of a treaty provision in a caae between 

private litiqants could pravide a wind-fall ta one party ta 

the qreat detriment of the other, for the court \chargtt4 vith 

~ resporwibility for adjudicatinq the dispute may ~e ina1ined 

to deny full ~plementatian to the treaty proviaion in order 

to avoid a harsh rell,ult. And, it ia cl.ar that an iaJ:lOl'tW' , 

new body ot la. ia beinq .atabliahed reqarding the extra­

territorial enforcement ~f dama.tic.law •• 

\ 
", 
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P!na1lY, i t Ihoulcl be note4 th4t .. • relult of conta-. , . 
J 

porary law on exchaAg'. control no reapoM1ble Ide or 

borrower "i11 ent.r is,to a lou a91'e .. t vi thout beiDg fully , 
.,.~ r, f 

0:1 ," 

satisfied thAt the propoeed tran.ac~iOft hal be.n &pproved br 
, " 

the appr~iatë aèhAJl98 control .tithorl tt •• { Many dOnt_-

o poraq" loan doc_ente expre •• ly atate th4t al1 coneeab ~ 
..... ', 1 

authorilation. • ••• nt!al to the v.li4i~ of the loan .gree-
, , l ' u 

lDent have been obtained ae requirecl by controllinq exchange , 

control rl9ulatronl. (1) ThuI, in the gr.at majority of 
\ ~ , 

inatances the rule set down by Article VIII, Section 2(b) il 

respected. 

(1) See, G. R •. D.l.~, 
Lendin ancJ Iconaùc 

, " 

.. 

-finis-
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tJ' ; . 
Sub •• quènt to the comple~ion of the text of thi. • ••• y 

thé illue hal been raised wh~the) the bre~down in the P89gec!' 

exchange rate syat .. , which 11 at the heart of tlie runeS Afree .. 

ment, will influence enforcament of Artiole VIII, Seetion 2(b) 
, ' 

in the forutnl of pund member.. Al though no re.pona. to thJ,., 
... 

i •• ue may be made vith complete certainty thera are same 9ui4.~ 

polta. 

Fir.t, it is a well e.tabliahed principl_ of international 
/ 

law that a material breaoh of a treaty by one of the parti •• 

ent1tle. the other partiel to invoke the breaOh •• a ground 

for terminatin, the tre.ty or .u.pendinq it. operation, but 

wh.re a party fails to éxercl •• the right to termina~e the 
1 

treaty remain. in full foroe and effect. (1) Second, wh,ther 

th!. rule applies in the case of a multilateral ~eaty .uah •• 

the FUnd Agreement which contains provision. for withdrawal 

fram th. IMF ia uncl •• r. (2) In any event, l10ne of the rune! 

(1) 

f2) 

CharJ,ton v. ~illi' 229, u. S. 447, 473, 33, S. çt. 145, 9504, ", 
~. Id. 12 , 285 (1'13), In re Thom.e, 23 rad. C... . 
927 (C.e.S.D.N.Y. 1874) t '!'he 110nae 11122] 1 A. C. 313, - . 
• are v. !rlton, J U. 8. (~ bail.) I99, 261, 1 L. Id. S 8~ 
!Jr(179IT, X:L.I., etat t Second 'ore ft .. 1 ti. Il 

Law if th. vpAted Su •• , , ,.. 9'8, 
l:iW of. laElo.u, 21 'ii!, 1952, pp. 915-9l.6, l. IrowaU,e;­
'rEno!Rl.. o! Public International Law, 1966, p. 0497. . 

s •• It'onlie, ~. t,t. aupra, p. '97. Artiel. W of • ,:. 
Pun4 AcJr .. entde. 1 vith w1thdrawal froM lfteber.h 'lat, ,.L­

the Pun4. '.otioft 1 of tMt Article confer' Ob ...... ({;:,.~ 
rlght te with4raw ,roluntàrily, but the ruftcl ' 
.ilent on thtt 1q\l.~1on of tUla1natiq 611 r i!iIt ..... , 
9ationa ub4.r 'the Pund A4r .... nt. ' 

" ' 
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aember. has, on account of the breakdown of the exchaage rate 

lyat.,· taken Any step. to terminate ite membership in th. PUna 

or tta rJ.ghts and obliqatioM under the Pund Aqr"'J1t.. Rather, 

efforts are underway to crea te a n_ international 18Oft.tary 

order and to amend the Pund A9r~nt. (3) Thu8, the' Fund '\A9rH­

.ut inolu4ing Article VI rI" Section 2 (b) raallll in affect. 

Nor to date have thera be.n any judicial 4eeieiona which rtelect 

e ch~e in attitude toward enforc .. nt of Artiole VIII, S.o­

tion 2lb), on th. part ot the judieiel or adlliniatrativ. author .. 

i ti.1 of Pund lll.aberl. 

On July 31, 1973 th. Executive Direotor. of th. Interna-
. 

'" tional Monetary rund unanlmou.ly Appointee! Dr. R. JobaM •• 

Witte.een of the Netherlands a. the l'lev ManaqiD9 Directo%' of 

the lundi Dr. Witteve.n will 8ueceed Pierre Paul Soh_it,er 

on September 1,1973.(4) 

(3) N.Y~ 'lime., Aug. l, 1973, p • 51, cola. 6-8, p. 53, 001 •• 
1-5. 

(4) N.Y. 'rim •• , Aug. l, 1973, p. 51, coll. 6-8, p. 53, cob. 
1-5. 
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ArtiOl. 'VJII, SectioD,2(b), 

IXchanqe cicmtractl vhioh involve the 
currency ot Any ~er &ne! which are COb- , 
ttary te the eschan98 control r8CJU1.t~ont 
ot tbat ""ft .. i·nta1ne4 or iIlpoa4l41C0a- . 
'Ii.tantly vitb th1. Agr_nt .ball be­
unenforceab1e in th. territorie. of irly , 
mtmber. In addition, .-b.rl aay, by IIlUtual 
acoord, cooper.te in .... ur.. for th. purpos. 
of making th. _chang- control requl.t:ioftl 
of eith.r • __ !.' IIOr. effective, prov14e4 
that luch .... ur.. and r.gulation. are con­
li.t.nt _ith thi. Agre~t • .. 

Article Xl;\'« sections 2 ~4 3 

\ , 

Section 2. Ixchanp r .. tr1cti~ 
In th. poc.t ...... r tran8itJ.IÔ~al pe~lod _­

bers may, notwlthltandln9iSSi.l0n. of 
any other articl .. of th!. nt, .. ln-
ta1n and adapt t~cb.ngin tanc •• (and, 
in the ca.e of .""rl whOlie tettitor1 .. ha •• 
bMn ocoupie4 by the .Day, 1.ntroduc. wh.ra 
nec ••• arr) r .. triotlori. on papent. and troe­
fe'ra for curr~t .lftt .. nat1~~ran •• ct1ona • ....,.1'& ahall, howwer, have coJltWmoUI J:l9ud 
ln tbetr fora19ft exchange polie1.. te the pupe... of the hnd, and, al 100ft a. con4i t.ion. 
,.mit, they ahal1 talle all po •• ibl ..... ur.V 
tG 4 ... 10, Hoh co.ercial anet flnuc1al arJ'a.­
_ti vith oth .. a.bera .1 will f.Ollitate 
laterMtioDAl payaenta 104 tbt _intenauca of 
uohante 1 Ubility • ln parUcù1u; ... a 
lball v1 tbdrav r •• trlotionl "lDttjnect or tJ,­po'" u.D4er thla '.t.ion al .()Oft u they até 
•• t:i.fiecS tUt tbrIy will be "1., .ta the ~"Q" 
of ftOb I".trictiou, to InU_ tht" t>a111\O. 
of ,.,...tl, in • 1IiJmer which'wll1 Dot u", -=-- theb •••• te> tU r ..... of _ ' .. _.. " .-....... .. / ~ \:. 
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section ~. , Hot~#!C!t+OJl 'J:q ,~ .~ 

BaCh .-,.r .hall notify d.tl ruat- belon, 
it blcCIItI 111fihl. . artlO1. D, Action' 
4(0) Qf ,(d), to ~ aartucr Ir. th~ ,-«, 
"hether it 1Ilt." a.111- l' .. lf of «he 
traDlI ticmal art t. ln .ect!on 2 of tlU.I-
Article, or wbethtr t.ll prepu.s to aootp,t 
'the obli,at.loal of Article VIII, SectiON 2, 3, 
and 4. A .... r lftil1D9 lU.lf of the tra.-
1tional ur ..... nu Ihall notify the hrl41a. 
IOon tber'lf=--~. pr.par~ to aoc.,t the 
aboV.~tion ation •• 
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Al'Pppn 8 

Ullenfot~ability of Bsohange 
Contract., l'und'. Xnt:erpre­
tation ot Article VIII, 

Stgtlon 2 (b Y .rt 

) . 
Th, following letter Ihall be sent to ~ll ~r'l 

The BoareS of _euti". Direoton of the 
Intlrnational Monetary 'und ha. interpreted, 
under Article XVIII of the Article. of Agr .. -
.Int, the firlt lent.nc. of Articl.~lt, 
Section 2 (b), wh1.oh provil:Lon rude '1 folleN'. 

Ixoh.ng. contract. Which lnvolve 
the our.ney ol Any aemb.. and wh1ch 
are contrary tOJthe excbaagl control 
r~lationl of that ".1: maJ.ntaine4 
or tmpo.ed conai.tantly vith thi. , 
Agr ... nt Ihall b. \1MnfOl'oeable in the 
~ri t9ri •• of IllY ~u •. 

The .Ianing aftd· .ff~t of th1a 
prov~.ion are a. follow •• \ 

'" 

1 ... 1 I~ 

• J , 

1 ~k ~.. J < l '~; 1 

, .. 1 .Jo. 
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• 
to make the prinCipl. .entione4 
aboYa effectively part of their 
nationl lev. This applled to 
aIl m_era, whethet or l\Ot they 
have a .. alled tbemaelv •• of the 
tranlitional arrangements of 
Artiole XIV, Section 2. 

An Obvious relult of the iôregoing 
undertaking is that if • party te an el{'" 
change contract of the kind ref.trad to 
in Article VIII, Section 2(b) ••• ka te 
enforce .uch a oontract, the tribunal of 
the'member country belore whicb the pro-
c .. ~ing. are brouqht will not, on the 
groun4 that th.y are oontrary to the 
publie policy (Ol:'C!re ~iC) of' the forum, 

~
ef.a. recognitron ot~ .sohan,. oon­

trol regulatlon. of the oth.r .emb.r whlch 
are maintalne4 or ~po.ed conai.tently 
ith the. pund Air ..... nt. It a180 fol1ow. 

that ."oh contl"act. will b. trut.4 •• 
un.n~prc.able notwithatandin9 that under 
the privat. international lav of the 
forum, the law under whioh the fore191\ 
exchanqe control reflUlat10na are maint.U.ned 
or impo.ad i. not the lev which tlOv.rDa 
the exchange contraot or it. perlor.aance. 

The rund will he pleasad to land ita 
a •• iatance in connection vith any prOblem 
~hiQb may ari.. in relation to the fore­
;oinq intarpretation or' any ether .,paot 
ot ArtiCle VIII, Section 2(b). In addi­
tion, the und 1a preparee! to advi.e wbet.her 
partiaular change control tegulat10na are 
_intained c)r sad coftll.teatly vith th., 0 ______ 

l'Und A9reemen t. • "-...-/ . 
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