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Tbere are a variety of opinions about the Sunnah 

whether it 1s based on the practice of the Muslim community 

-or on the ~adi~ etc. In the face of these opinions, it 

seems pertinent to determine what is the concept of Sunnah 

in the Muwatta', a earliest comprehensive work on the subject • 
• • 

Our studies demonstrate that the concept of Sunnah 

-in the Muwa~~' is not necessarily based on the ~adijà i.e. 

"the past," e1ther verbal or pract1cal. Rather "the past" la 

judged by "the present". It 1s also not a simple record of 

the practice of the Muslim community in Madin'-h. It is 

ratber a "normative practice of Malik" (al-Sunnah 'indana). 

This normative practice of Malik was based on the recognized 
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Islamic ~.11g10us norms and on th. accepted standard of 

conduct derived from the religlous and ethical princlples 

introduced ~ by the Prophet. Later this normative practic. Cff 

Milik was taken as "the actual practlce" of the people of 

Madinah. 
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INTRODUCTION 

The term Sunnab bas been vested witb prime importance 

in Muslim jurisprudence from the very beginning. Despite 

its fundamental importance the origin and meaning of tera 

Sunnah bas always been amblguous and obscure. For example, 

in the writings of the Mus1im jurists who lived during the 

first 190 years, approximatelY, after the Hiirab, the tex'm 

Sunnah was used in a meaning peculiar to tbis periode From 

tbe last decade of the second century onward, however, the 

term was used in a different meaning and cbanged its charac-

ter. Furtber, in early stages, tbe content of Sunnah was not 

specifie and determined. Tbe activity of the Musllms 

( Sunnab al-Muslimlp ) in general, and the speculative free 

thought activity of administra tors and scholars (Sunnêh 

'indêna) in particular, were genuine, valid and authoritative 

constituents of Sunnih. Later the term Sunnah was overshadow-

ed by the term Sunnah al_RIsul, and its content became 

specifie and determined ( i.e., ~adrjh). The only genuine 

and authoritative content was one which was attributed to 

the Prophet; the activity of the Muslims themselves lost its 

authority in case of conflict with the content of the Sunpah 

al-Rasül. Aiso in recent years, a controversy has arisen 
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whether or not the concept of Sunnah of the Prophet existed 

before its content became the exclusive prerogative of the 

Prophet. 

It is in view of this very important evolution in 

the concept Sunnah th.t this det.iIed stady has been under­

takan. The Muwat~a' of Malik b. Anas (d. 179 A.H.), a compre­

hensive work of the earliest period on the subj.ct, has been 

chosen for this purpose. The Muwatta" represents the transl-
-.---!...:-

tion from the speculative free thought actlvity of the earli­

est jurists to the systematized and Will defined science of 

~adi~ in the later periode Malik has compiled vast legal 

material created by p~st legal authorities and has also re­

ccrded the living practice of his own time. This entire 

material has been presented in the form of Hadiih from the 
• 

Prophet and his Companions, in the decisions and verdicts 

of competent authoritles and ln statements and descrlptions 

of jurists and scholars. Traditionally it has bean held 

that Malik in the Muwatta-' 15 simplY a recorder of the practl-•• 
ce of his past and present and that he himself contributed 

very little ta the materlal of the Muwatta~ But the contents .. 
of the Muwatti do not support this view. There is, it seems, 

•• 
a basic concept around which the entire body of this whole 

material revolves. We shall calI this concept "The Concept 

of Sunnah in the Muwatta.l of Malik b. Anas, " and shall carry 
•• 

on a detailed investigation in the following chapters to 

discover what this concept means in respect of the contents 
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of the Muwatta • . . 
3 

Our methodology in this study will be to examine 

certain terms and expressions used by Malik in the Muwatta! 
•• 

These terms, in fact, are the pivot of Malik's thought and 

are the gist and substance of his opinion. Typical among 

these expressions are 1 al-Amr 'indana, al-Sunnah 'indana, 

al_amr al-mujtama' 'alayh 'indana, al-am~ alla~r adraktu 

'alayh al-nas, al-Sunnah allati la ilhtilaf fihs 'indana 

wa alla~i lam yazal 'alayh 'amal al-nas. We shall follow 

the use of these expressionssystematically throughout 

the Muwatti, and shall note their usage in their various 
•• 

contexts. On the basis of this intensive and concentrated 

study we shall try to unde~stand the foundations and deter­

mlning principles of Mal ik' 5 thought. Much time and spac e 

will be devoted ta the study of the expressions :al-Sunnah 

'indani, ahl al-'ilm bibaladina and al-amr il-mujtama' 

'alayh 'indana. Traditionally these expressions have been 

interpreted in the meaning of the actual practice and con­

sensus of the people and scholars of Madinah. Not satis­

fied w1th this Interpretation, we shall conduct a detailed 

investigation to see whether there 1s another possible 

in terp re ta tian. 

Ta have a full understanding of these expressions 

and ta have a comprehensive view of them it shall be nece­

ssary to verify our findings from the Muwatt{ by the 
•• 

writings of scholars contemporary with Malik e.g., Layjh 
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- -
b o Sa'd (d. 175 A.H.), Abü Yusuf (d. 182 A.H.), al-ihaybanl 

(d. 189 A.H.), 'Abd al-Ra~man Ibn al-Qasim (d. 191 A.H.), 

-al-~afi'i (d. 204 A.H.) etc. Among the later authoritieû 

in this regard we shall mainlY consult al-Zurqanl, the 

chi.' commentator of the Muwatt2f, and .§.hah Wall Allah of 
•• 

Dih11, another coma.ntator of a selection of the Muwatta~ • • 

In the first chapter detailed background of the 

concept of Sunoah - - its origin and meanlng -- will be 

given. In this chapter the problem of whether or not the 

concept of Sunnah of the Prophet existed befora the 

content of the Sunnah became the exclusive prerogative of 

the Prophet, will be discussed. The second chapter will be 

devoted to the study of the problem of the l2adi.:th as basis 

of Sunnah. The third chap ter will describe the main terms 

and expressions used by Malik io the Muwa~~( and will provide 

a bridge to the fOUlth chapter which will discuss in detail 

the key expressions of M~lik: al-mmr 'iodani, al-amr al-muj­

tama' 'alayh 'indana, ahl al-'ilm bibaladi~i, etc. The 

fifth chapter will include a brief summary of the previous 

discussions in the beginning and will discuss in great 

detail the concept of Sunnah in the Muwa~~{. The conclusions 

will be given at the end of the fifth chapter. 

Our study of the problem has led us to conclude that 

the ~oncept of Sunnah in the Muwatta.1 is based on the recog­

nized Islamic religlous norms and on the accepted standard 

of conduct derived from the religious and ethical princip! •• 
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introduced by the Prophet. That ls why the Muwatta' is not . . 
a simple record of the practice of the Muslim Community in 

Madinah. It 1s rather a ·normativ~ practice of Malik- (.!!:: 

Sunnah 'lndana). This €oncept of Synnab is different from 

the orthodox goncept of Sunnah, because Hadi~ is one of 
« 

the l~gal arguments with M;lik, whereas in the orthodox 

view of SunRah Hadith is th. only basis of Sunnah. 
. .-



CHAPTER 1 

THE CONCEPT OF SUNr-lAH- A BACKGROUND 

I 

Sunnah is a model behavioUl:' and an exemplary 

conduct. Ibn Manzur in his LisaD aJ_'Arab, on the authority 
_1 • 

of a1-Tah2ib defines the term Sunnah as fOllowsl 
2 

Al-Sunnah al-Tariqah al-Mahmudah al-Mustaqirnah 
• • 

(al-Sunnab 1s the straightforward cornmendable way 
L-of acting J). 
Thi s "s trai gh tforward, c ommend ab1 e way L-of a ctin gJ 

is a model behaviour and an exemplary conduct which is foll­

owed onl y by those who regard i t as an exempl ary behaviout" 

wlthout any deviation to the right or. to the 1 eft, i. e., 
wi-thout paying any attention to any other way. It implies 

tha t the element of norma ti ven ess .ià ini ti 0 i 5 an in tegral 

ft 

part of the concept of Sunnah. No practice can gain currency 

unless.ah initio it is considered nœmative and nobody is 

prepared to regard a behaviour as exemplary unless.à!l initio 

he considers it normative .• The element of "straightness" 

(al-mustagimah) in the above definition i5 a necessary comp-
3 

lement of an exemplary conduct. The original meaning of the 
4 

verb Sanna is "to introduce," i.e., "tQ introduce" sorne 

6 
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straightforward exemplary way in absence of any agreed upon 

con du ct:. 'Ï t i s in th! s sense tha t Ibn al-Muqa ffa t ad vis ed 

the 'Abb;sid Caliph al-Mansür to introduce his own Sunnah 
• 5 

when there was no agreed upon Sunnah of the Prophet'~ In the 

same sense Ibn Manzur quotes a statement. 
• . __ 6 

Sanantu la-kum sunnatan fa-ittabi'uha ( l have set 
up an exampl e for you, there fore, fOl10w i t) • 

. The inquir!es of Dr:. Fazlur Rahman has al so 1 ad him 

to conclude that the element of "normativeness" is an insepa­

rable part of the meaning of the concept of Sunnah. whereas 

the element of "straightness" 1s a necessary complement of 
7 

the concept of Sunnah. 

Sunnah Allah (Sunnah of God) has been used in the 

QurJan and the major lexicographers have a1so used it for 

the explanation of the term Sunnah. On such occasions Sunnah 

mean s the Moral Law go verning œlli e ri se and fa1l of nat! ons 

of the world. This usage of the Sunnah also supports the 

above view that Sunnah is a model behaviour and an exemplary 

conduct; though here it is only the ideality of the action-

pattern Of one Being, viz. God, that is envolved. 

That t~e original and primary meaning of the verb, 

Sanna i s "to intI' oduce" and n to set an exampl e" c an be e stab-

lished by many examples. The commonly accepted meaning, "to 

follow a trodden path,~ is, in fact, a secondary meaning.lbn 

Manzur in his Lisan al-' Arab whi1e giving the orginal meaning . 
of Sunnah quotes .§himr in these wordsJ 
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·Al-S~n:nah·.fI al-all.su·nn~h - af-~ariq, wa' huwa :tar1q 
sannahu awa' il al-nasfa-sara maslakan li-man ba'o 

" . .. 
hug(.!l-sunnab In~ .. i ts ' . ../·o~1gin~1 .!!le~ning la tb.e 
way L of acting cJ,. thatis a way i of acting J 
which .was introduced ' by tbe .fo1mer "peopl'e,ancl 'o., ., 

whlcb consequently, became ~ trod9èn path for 
tbo se a ftertllem} • 

In tbis statement Sunnab and Mis1akhave very 

l'licely been differentiated. Here Sunpah very clearly means 

the example (l.e. exemplary conduct) set in the beglnning 

and wben tbat example, in due course of time, bas become 

"trodden patb,· tbenit is called Maslak. In another state­

ment Ibn Man~ür saysl 

Sanantu la-kum sunna tan fa_ittabi'Vh,9 
(1 have set an example for you, tberefore, 
follow It). 

In this statement the verb used to convey tbe mean-

lng "to set an example" is sanaptu and tbe verb conveying 

the meaning "to follow· isittabi'Uhi. 

o 

Al-Jawhar! and later 1exicographers gi-ve the orig1- '.' 
10 

nal meaning of tbe verb sanQ,ah:u, a·!% fawwarahu ( he shaped 

it or produced Itas' a 'model). Ibn Màn~~r ' says ,anant]! 
Il ., 

means sawwartu ( 1 shaped it or produ.cêd tt, ~s . a,' rn.o.dal)" 
12 , __ 13 -

Ibn al-Muqaffa t and Abu Yusuf advised the IAbba~id Gal-ipbs" 

Ab'U Jal far al-MansUr and Harün al-Ra.s.h!d, res·pectively., to 
• 

introduce tbelr own Sunnghs. Ibn Man~ür quotes a verse of 

Khalid b. 'Atabah al-HudhalI whicb says. 

Do not be hesitant about an example which you bave 
intl'oduced, fo~ the first person to be satisfied 
witb a Sunnah is the ona who has introduced it {i.e. 
has performed it first of a11)14. 
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Ibn 'Ma,~~ür ' gives another example. He saysl 
15 

',' Sanna' ful'anuntarIqan min al-.k!l.ayrJ ••• (such a 
, . 

orie : Orlgi,n~.te(.L. or iiltroduced Jan act of goocJn-45s" 
' or pie:tY,J L or, ,a good, or pious ,wav of acting..! ' ' , 
which his p.f!QJi)le :knëw n.ot, and , which thev ,fter'wa'1'ch .. , 
foll owad). " " ' " , " , :,: ',: 

We hav4t noted àbove the us:ag8' of Sunnah AIIjh {'tli~:" , 
o 

" 

Synnah of God) in th". Qur>in.,: AlDlGst' aIl the ' ~~jor f.xlcogra .. " :', ~ , 
, ' , 16', .. ' 

pher s have used i ts ve:t:bforml sunni Allah sunnitan ,( God ' 

prescribed LHis JSunnah). Both for,ms, Sugnah ~, sanna with 

, r~fereDce to God, definitely mean "to prescribew or "to 

mani ~est" (as cl early di stin gui shed from "to foll ow") • 

It becomes abundantly clear from the above evidence 

that jonnanun originally and primarily means "to introduce" 

(as ' distioguil.!;h.ed from "to follow"). 

After having established the original and primary 

meaning of the verb sanna, now we turn ta have a look at 

l ,ts secondary me~ning, "to fOllow.~ Tnis meaning, lt seems, 

<toes not come from the base stem sAnpa; but from its derived 

s tem's -$ as' foll ows J 

Tafa'aIa, ift.'alê"istaf"la e.g. ta;aannana or _17 ' 
istanna or istasannabisunnatihi. i.e. 'amUa biha , 
(he acted accoE,ding to it};' ista'nna bislrati' fUI~ 
i.e. ittaba'aha"(he 'followed the conduct of someone). 

" . 

,I~ may be !nterestln9 to ' note that almost alldiffe~ . 

ren t gteanings from the r oot .iD.D. d enote some good and u seful 

sense; whether i t m::!ailS "to sharpen a krai fe; to in cre ase 

the app et! te; to breed camels weIl; to pol ish one' s sp ee ch; 

to shape, form, mou1d, produce (as a model); to prescribe, 

introduce, enact, establish ( a law, a custom, a ru!e, a 

" , 
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·.·w.;JY:·Qf·'aêtlJ)g); :to gl'OW teeth, to be advanced in years"; or 

"to c1ean _ arid ~pol'~h one's' teetb with brush," etc. 

There· ~s,. tu~wever" '·a Hadrih. in .the Ki tab al-Kh.ar.aj 
. . ." . ... 

of Abu Yüsuf which states t'hat one can even introduce a -bad 

Sunnah. This solitary example c'~nno't invalid'ate the e..ssential's " 
o 

• ...., 0 

"of the above view,because the answer given by · Ibn Manz~r 0 

. . - . '. ~ ,. . 0 

.is that those who set bad examples wlib, nevertheless, to be 

.. followed by others and in most' cases (perhaps in aIl cases) 
18 

tbey do not tbink tbey are setting bad examples • 

. It ma.y be gathered from the foregoing that the vlew. 

that tbe prlmary sense of Sunnah is "the trodden path" does 

not hold water. Rather our inquiry into the original meaning 

of the concept of Sunnah bas led us to the conclusion that 

Sunnah AR initio is a normative, model behaviour and an 

exemplary conduct and that in its primary sense it means 

"the settiog up of an example." 

II 

The term "Sunnah il-Risi!" (the Sunnih of the Prophet) 

as such does n~t occur . in the Qur~an; and it ls also difficllt 

to ascertain ~ with certainty that the Prophet himself used it. 
19 

Th.e te.J'ms "used in the QUI''' an are 1 Uswah ~asanah (model 

behavlour or exemplary conduct Lof the Prophet J; ittibi" 
20 . _ 21 

al-Rasül (fol1owing of the Prophet); i~a'ah al-Rasul (obedie-

nce to the Prophet); etc. These terms, particularly the first 

one, Uswah fasanah, convey the sense of Sunnah discussed in 

o 

o 
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the previous section. But the absence of the term Sunnah al­

Ras;l .as sucb in the Qur~an, and the importance it gained later 
22 

1.n· the· l siam! p jur!sprude,ncè, is a notabl e phenomenon in 1 t~el f. . . . .. ' 

To , asce.rtainthe e:xact date of the emergence of the 
.,' . :. .' " . 

o . . . . . 

·term "SunpaÀ of
o 
t~. Prophe.t- in Is1ami~ b1story is very 0 

difflcul't ·.iAdeed~ Professor Joseph.Schach.t, wrItlng abôut ,lts . ' 
. ' . " 

' first use,' b 'as .maintainedl ': .' ., .. 

Iheque stion ~hether ,!he. admini s~ra·ti va 'act-a of the 
flr st two Cal iphs, Abu Bakr. and 'Umar,' should be , 
regarded as bindlng precedents,arose probably at the 
tlme wh.n a successor of 'Umar had to be appolnted 
(23/644), and the dJ,scontent with thepollcy of the 
thîrd Cal iph, 'Uthman, which ledte his assasslnation 
ln 35/655, took the form., of a charge tha t he, in his. 
turn, had diverged froID the policy of hls predecessors 
ancl, iœpl ici tl y, froll the loran • . In this connection'!3 . 

. ther. appeared tbeconcept of the Sunna of the Prophe-t. 

Ac cord ing to Dr. Fa zl ur Rahman th. Sunnah as a cons cio\h 
concept appeare~ at a' time wh';n. differenees arçse in the 1ega1 
and rellgiousissues. He maintains: . 

o 

. 0 

The term Sunn;ah i.tsel f .as at , first probablY not 
formulatèd a.s .a: . conscious 'concept until ·dilfferences 
arose over religioUs issues~ The '.llent' living 
tradition lmplies that it wa; not àh Infi~o described 
by any term, ' a.nd tha t 'this description and i ·ormul ation 

, c'a"e 9tlly ' wher. ctifferent and ind.,eed, o~posea Interpreta­
tions ~re put fOl'ward. Thell40ne was 1 ed to oppose the 
con.cep t Sunnah te innova tlott. ., c 

The term "Sunnah of the ?rophet ft appeared th~iQ:.e "10 th~ 
25 

Muwatta.1 of Malik b. Anas. The term has also appeared int15e •• 26 
Strah al-Nabiyy by Ibn Hi~am as a statement by the Prophet. In 

a derivative sense the term has been mentioned in a statement 

of the first Caliph, Abu Bakr, which he made in his inaugural 

address a fter the election, in which he spoke of God and (the 

examp1e of) His Prophet as deserving obedience and being binding 
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27 
UpOD hi •• The term has also becln mentioned in a statement 

. 1 - ~ 28 Th attributed to 'Umar quoted by Abu lusuf. e e.rliest 
.. 

autbenticavidence for the use of the term, ·Suooah of the 

Proptiët,~ · : · i~ two letters, the first addresse,J'. by the Kh,ariji 
_ _29 - ~ . 

lea~er, 'Abd 'Allah b. Iba~ .(d •. ~6/705, ) and the second by 

o 'o~asan al;"'B~~r1 ~1-'110/6~_12~) ' toth~Umayyad C'al iph
o 

'Abd 

a'l-Ma~ik b. I&;arwan ,( 26 .. S6)646-1.05)" In a, ·pure.ly 1 agal .senS8 " 

Professor Schacht m..alntabn~ • . 'tilt Eth.· te~m, "SuoDjlh .of :tbe. " 
-

PrOpR et.,· .:J was iRtrochtcedint" .. tbe .theery of l.sram.~oo, 1 a.. ., 
presumably towards th·è . end of ·:th'e .first ce...fltury J)'y tb~ ~o. 

o e 

31' 
scholars of Iraq. A This formtÙ atl"n and ' description of "the . . 

. . 

terœ "Sunoah of the prophet lt. and its yerb.l.:tt,o§mis$ioo~· 7 

probably were late' as 'We n~te~abCl)ve~ butas a' non-verbal 

con.cept it was vaii'd andeperative . f~o~ the , yery beginnin~ ' 

of Islam. Wbat was formillated aocf transmi~ted in a 

conscious term was C only: thé formaI ouicomeo of tlle inoér . . ' 
.' 

logic for ' a process whiehgoes back to the starting . point 

of Islasmic history. We" shall d.ocument ·thi.s thesis ahortly. 

III 

( a) 

The actual struggle which the Prophet waged to imple­

ment bis ideal was radically different in its moral import 

and spirit from the usage of the Arabs. The pre-Isl~mic 

§unnah of the Arabs was fundamentally based upon the norma-

tive usage of their forefathers. With this established rule 
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of the Arabs the Prophet's mission differed fundamentally 

on two points. Firstly, the starting point of his mission 

was his personality instead of that of the · Arabs and thei·r 

forefathers.· .. Secondly, it condemned the very basis of :the 

Arab' s established rule (i.e. the Sunnab based on the 

tradition of their forefathers) and tried to div,~rt 'the 

direction of life towards his. mission. The Arabs did the!%' 

best 'to establish the ,. faetaga'inst the Prophet that whatever. 

had ' com.e down - to them ' from théir forefather,. could be the 
. ,':. 

'-,oJ\ly' v~lid a~d genuin~ b'asis of , their ~tmDab~ In the Qur"an 

wherever they chalienged the Prophet they invoked the eximple:·. 

of their forefathers. In fact the Suonah based on the tradlt·ioD. 

of their forefathers was the greatest argument they could 

bring forth to establish their stand. 
" '". 

Those who are polytheists sayl If Allah. pleased 
we would not have set up (aught with Him) nor ·., .' , . 
our forefathers. 320r (lest) you shoUI!!, sayl ' Only .:·· .-, ·· : ' 
our fathers ascribed partners (to Allahà3before (us) . .. . :: . 
and we were thelr descendants after them.They saida . 
Hast thou come to us that we cmay serve Allah alone~ ·· 
and give· up tha.t whichour forefa:thers used tô . 
serve? 34 

The advent of ·· the Prophet was a disturbiog event 

for the Arabs. Theil' tradition which was established over 

the centuries was being violated under their very ~oses. For 

them the right, genuine and valid path was one which had .ill 
35 

air Cff antiguity and was established oyer generations. The 

challenging cali from the Prophet really upset the Arabs. 

Against the entirely novel announcement of the Propheta 
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The Makkans were , 'so sure, about ',the ,r1ghtness ofth.e 

way th eir forefa thers were' fOllowing ,tha t they 'decl ared. w~e 

found our fathers on a course,and sure1y we are guided by 
38 

thelr footsteps. W 

The repeated and recurrent refer,ence to Aîlih tiy ' th'e 

Prophet forced the MakkaRs to ldentl,fy the tradi tion ' .~ 

-their forefathers wlth Allah. wAnd when they commit an 

lndecency they saya le found our fathers doing this, and 
39 

Allah has enjoined it on us." 

The Qur"an critlcized the basis of the pre-Islamic 

tradition and declared that theirfore fathers were ignorant 

and without sensel "Even though their fathers had no sense 
40 

at aIl, nor didthey follow the right way". "What! Even 
G 41 

'ttiough their fathers knew nothing and , had no guidance." 

'there i5 positive condemnation of their forefathers in the 

,Qur'an -and theway:, they fOllowedl ' "rheyindeed found their ­

if.atil:ëi.$as·,tray. 50 , inthe1r footsteps they are hastel)1.ng on. 
42 

And most of the ancients surely went astray before thern." 

The Prophet by summoning the Arabs to accept him and 

his mission against the long established tradition of their 

forefathers, in fact, demolished the principle of reverence 

for antiquity. By diverting the standard of validity and 



gen~1neness ofeveryth-il1g:towardslÜs, ' teaëhing, "Whatever 

tne Messenger. gi\,esyou, accept 1t, and whatever he. forbids 
', ... ' , .' , 43 . . 
yoÙ'.,- : ab'!i:tain (there from) ~"he challenged thesourcés oftheb 

.. tradition and 1 ts norma tiveness. They weresurprised by , this ' 
',' . . 

" inno~ation 1ntroduced by the Prophet which created a stl%' 

in their old establ1shed custom and were astooished by this 

novel ty. In thelr surpri se- and bewil dermen t they excl aimed 1 
44 

"This i s • novel thing." , , 

, The Arabs were not incllned to approve of "the guidmce," 

"theway, w" "the Sunnah," -lntroduced by the Prophet, despite 

ail the ra tional and 10g1 cal arguments brought forth ln the . 
Qur;; aD~ They angr il y and bi tterly charac teri s ad t~e way in tr.-o­

duced by the Prophet as a forged lie and as a form of soree". 

And when our clear messages are recited to them, they 
say. This is naught but a man who dasires to turn Vou 
away from that which your fathers worshipped. And ~~ 
they say' Thisls naught but a forged lie. And those 
who disbelieve say of the4~ruth when it comes to theml 

" Th~ s ,1 s but cl ear sorcery. . 

The Arabs Incessant1y invoked the e1ement of antiquity 

and rejected whatever was new and was not found ln the former 

times and declared it as forgerya "We never heard of this in 
46 

the former falth. This is nothing but a forgery." As the 

Prophet himself was the innovator of this new Sunnah, tnerefore, 

he was a1so not spared. Where the Makkans condemned his message 

as forgery, the Prophet was called a liar and an enchantera "And 

they wonder that a warner from among themse1ves has come to 
47 

them, and the disbelievers says This is an enchanter, a 11ar." 
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.. .< > The above evidence points to the fact that the main 
,;' . 

cause '·~ .f. }~,e . Arabs' fury and their violence was that th. 

Prophet,.u..:..i ' siDg1. person was taking the pla ce of their 

forefathers. By. 'so doin ghe, as a sin91 e person chall enged 

thebasis of their Sunnah andits nortnativeness and in"troduced,; ',: > . .. .. . . 

sweepinginnovations. Agalnst this old establ1sh"ed SUnnàhof :, 

the,rabs, the Prophet placed hlmself and introduced a ne. 

Sunnah which basicallY revol ved around the te~chlng of the 
48 

Prophet himself _ a slngle individual. 

The Sunnah prevalent among the Arabs and the Sunnah 

introduced by the Prophet weredifferent as far as the moral 

i.mport .and spirit w.r. concerned. ~ far as the concept of 

Synnah 15 concerned, th'se two Sunnahs were not differant even 

though the!.!' formal appearance might suggest that they were. 

There were two main obj ections of th, Arabs against the 

Sunnah introduced by the Prophet. First, the Sunnah should 

have an ai r of an tiqui ty • Second, i ts au thor ship should be 

collective, i.e., authorship should have its origin in th. 

"forefathers" collectively. Both the conditions, they realized, 

were 1 acking in the Sunnah advocafed by the Prophet. The ~r9phetJ 

on the other hand, rejected both of them, consldering them as 

lateraccretions to the real concept of Sunnah. Setting aside 

the "cumulative tradition" he brought to surface what was 

1yiog buried under the later accretive material. In the pre­

Islamic Arabia each and every tribe had its own Sunnah distinct 

from the other and which in turn was given to them by their 
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respective, indiyidual leaders. Labid b. Rab!'ah, for 

instance, is very emphatic on this. Praislng his tribe he 

saysa .( L-He comes Jfrom a trlbe for whom tbeir ancestors 

llave . establisheda normative behaviour; eve~y communi.ty ' has 
.-. . 49 .·· · . . _. . 

. ~ts. Sunllihand. i t~or.19~~a tor,e .. lJ.a ssan , bit. · ,Dlabl t J\~~ a150 
. . . 50 ... . . . 

refer·red tothe samê fact'.l.t .mea·ns whatever Sunnah the ,re-

lsiamie Arabs had was at the tille of its origin the creation 

of slngle lndlvlduals, and it was later, . after tlme had left 

the 8gentsbehind,th.e.lr names . forgotten, tbat an air of 

antiquity began to beassociatedwith· tbelr actions and an 

idea of collective autborsbip (" forefathers") began to be 

attached to them. lt i5 in this perspective that the meaning 

of the Sunnah becomes clearl "The Sunnih in L-it5 -l orlg1~al 
meaning ls the way L-Of acting J, that is a wayLof actingJ 

which was introduced by the former people, and which consequent-
51 . 

ly, became a trodden path for those after them.· Sunnih i5 

what 15 established by the initlator in the beglnnlng. When 

it has 'beeome a thoroughfare, it is cal1ed Mislik. In thls 

context of the meaning of Supnah, the Prophet, in fact, was 

not an "innovator" as he was called by his adversaries. Rather 

he brought into focus what was already latent in the concept 

of Sunnih. By vigorous argument he made the ~on~ept operative 

and effective again and restored it to vigour and activity.lt 

was a renewal of validity and a sort of reminder. He vividly 

and actively discriminated between "idealityft and "practice" 

and clarified what was confused in the idea of Sunnah. 
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(b) 

The vigorousand effective persuasion of the Arabs 

by the Prophet bore fruit. The Arab,s, who accepted Islam, 

began to pattern theil'life according to the pointôf view >< 

of an individual (the Prophet) instead of tbe collective ' 

group (·forefathers"). IhePropbetas "Good Exemplar" set ' 
. " . . 

examples and ,tried to divertthedirection of life4i4J1i 

towards bis 0_ teachings and bis exemplary conduct. This 

idealSunnilh began toreplacethose undesirable elements 
,', . 

in the Sunnah prevaleritbefore Islam andacceptedthose 

which ful-filledthe normative patternsetby the Prophet. 

According to Goldziher,in thewords of Dr. Fazlur Rahmana 

"Immediately after the .dventof the Prophet hlspractlce 

and conducthad come to consti1;ut.e theSunnahfor the young 

Muslim Community and the ideality of the pre-Islamic Arab 
52 

Sunnah had come to ceas.~· 

Duncan B. Macdonald wri tlng about the change brought 

about by the Prophet in the customary la w of the Arabs 

saysa 

The new and dominating element was the personality 
of Muhammad himself. His contribution was le9is1a­
tion pure and simple, the only legislation that 
was ever been in Islam. Till his death, ten years 
later, he ruled his community as an absolute 
monarch, as a Prophet in his own right.53 

Professor schacht has maintaioeda 

As the Prophet he bec~me the ruler lawgiver of a 
new society 00 a religious basis, the community 
of Muslims, which .~s meant to, and et once begao 
to, supersede Arabian tribal society ••• The 1e91s­
lation of the Prophet, too, was an innovation in 



the law of Arabia. 

And after giving reasons for the Qur""'anic legislation, Pro-

fessor 5chacht concludes. 

The prohibition of gambling, associated as this 
was .with jjaganworship ofdrinkingwine,constitutes, 
perhaps,. the clearestbreak withancient .Arabian 
standards of bahaviour. • ... Basides i t bad become 
necessary . ta deal withnewprbblems ••• because . of 
the main poli tic.al aimo f .the prophe t-the d:!,$solu-
ti on+.. of the anc i ent triba lor ganiza tl on and th a 

o creation of a communityofbelievers in its stead.54 
~~.)""I. 

AMajld Khadduri saysi 

In his compact with the people of Madina (A.D.623) 
Muhammad deflned his Musllm io.munity as an Umma 
in distinction from the rest of the people ln which 
aIl 'loyal ties, tribal or otherwisa, were supersedéd 
by the Muslim brotherhood.55 

Dr. Fazlur Rahman writing on the issue says. 

50 long as the Prophetwas iilive, h. provided the 
sole relig10us and political guide for Muslims 
both throujlh the Qur'anicrevelation and by his 
extra-Qur.l anic words and behaviour.56 

Ind he also saysl 

Before the Prophet died, he had created the conditions 
for a universal brotherhood on the basis of fa1th, 
a principle which he vigorously substituted for the 
old blood-ties and tribal loyalties of the Arabs.57 

Professor N. J. Coulson has summed up the pre-Islamic usage 
of the Arabs and the change brought about by the Prophet ln 
the follow1ng words. 

Ta the tribe as a whole belonged the power to determine 
the standards by which 1ts nembers should live .... 
Neither the tribal Shaykh nor any representative 
assembly had legislative power ta Interfere with 
this system. Modifications of the laws, which 
naturally occurred with the passage of time, may 
have been initiated by individuals, but their real 
sourca lay in the will of the whole èommunity, for 
they could not form part of the tribal law unI sss 
and until they were generally accepted as such.58 
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With the advent of Islam this pre-Islamic system 

changed and a sweeping innovation was introduced. 

'Obey God and . His Prophet'. Inthis Qur:Janic .. 

Command lies the supremeinnova tion in tr.oduced by 

1 sI am into the social structure of Arabia, the 

establishment of a nove1 politica1authority 

possessing 1egislative power.59 

He fur ther saysi 

They.ar 622 s8w .thèestabli:shment of the Muslim . 

c ommuni ty inMed ina.TheArab tribesor sub- tr1bes. 

(with soaè temporary exceptions)accepted Muhammad 

as the Prophet or spokesman of God, and regarded 

themselves and his Meccan fol10wers as consti tuting 

a group of a neYi kind transcended tribal ties. Wh!! e 

Muhammad's position gradually developed into one 

of political and 1egal soverelgnty, the will of God 

as transmitted to the community by hlm in the 

Qur' anic revelations came to supersedetribal eus tom 

in various respects.60 

Accordlng to Coulson the most radical reforms of in. 

Arabian customary law effected in the Qur' an were rules on 

marriage and divorce. In the la wB of divorce the sUprt!me 

-
innovation of the Qur'an lies in the introduction of the 

"waiting period- ('iddah) •. The"Qur.1 anic laws of inheritaRce, 
61 

says Caulson, are the best illUstration in this connection. 

He has explained the pre-Islamic social structure according 

to which the rules of Inherltance "ere deslgned to consol1-

date the strength of the individual tribe as an effective 

participant in the popular sport of tribal warfare.According­

ly, in order to keep property within the Ulbe, rights of 

inheritance belonged solely to the male agm te relatives 

('a~abah ) of the deceased. With the advent of Islam the 

social structure changed. 
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As such it reflects the transition effected by 
Islam from a society based on blood relationship 
to one based on common religlou. faith; and in 
thisne. society the individual family has rep1aced 
:the tr-ibe as the basic unlt.62 

- . . 

:,,':'<:COil,tl~~lng bois ' argulllentcoui~on saysa' 
. : :." ' 

. . . 

:Th'a' n:e .• Quranlc,schem. of.inheri tance repre.sen ted , 
the : trans,I ,ti,on from ~ ,tr!bal sO,cièty to a society 
in which ' the individual' familY 'was""the unit 'and'ln. 
which the right's ' of, rela'tives' other tha'n' tho" male 
agnate relatives wera recogni:zed.63 .. 

And ha concludes • 

• population deeply attached to it's tradJtlorial 
values had come to terms with the dictates ,ofits 
new ~el1910us falth.64 

We have quotedthe above a uthori ties as evidence to 

establish thefactthat the Prophet, as a single individual, 

had successfu1lyreplaced the Arabs' forefathers and ".lso 

the Kihins and otherauthoritative Sunn,h produclog agencie-s, 

so far as they were considered the on1y valid and au~borita­

tiveflLnitiators and expeunders of their normative Sunnah. 10 

the words of Prolesso~schacht 1 

His position as a Prophet, however, backed in the 
later stages of his career in Medina by a 
considerable politieal and ailitary power, gave 
him a much greater authority than eould be 
elaimed by an arbitrator; he became il "Prophet­
Lawgiver". But he wielded his almost abso1ute 
power not wi thin but wi thout th~ e xi sting .1 8ga1 
system, his authority was not 1egal but, for 
the believers, religious and, for the lukewarm, 
po 1 i ti cal. 6 5 ' 

professor Schacht has further pointed out that the 

verb qa~7 "refers in the Koran regularly not to the judge-. . 
ment 01 a judge but to a Sovereign Ordinance, either of 
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66 
Allah or of the Prophet.". Majld Khaddurl ln more emphatle 

terms has explained the relation between the "Sovereign 

Ordlnance" and its beli.vers. He sayss "Henee the term 

"Islam," whieh means . "surrender" or "submisslon" to .A1.la.h'·s · 

wlll, refleets . the nature of the relations between Allah 
67 

as governorand His people, the believers, as governed." 
, , 

Aecordingto Khaddur!, th! .• relation between the ' ''Sovereign 

Ordinance" and the . believers was on the' basis of,a compact 

of agreement. "Islam wasproposed by Muhammad te> eaeh 
. . . 

individual and the latter submitted to the divine ; will for 
. 68 

his own welfare in theworld and salvatlon in the next." 

Once this agreement was eompleted the believer had no ehoiee 

of his 0.0 but to submit to the "Soverelgn Ordinanee", per­

talning to any problem. rellgious, social, politieal, etc. 

In a partieular judgement of the Prophet, when there was 

biekering among thedisputants, the following gener-a-l ordi~ 

naneewas revealed in the Qur~anl 

But no, by th., Lord ! they beli eve not until 
they make thee a judge of what Is in dispute 
between them, then find not any straitness in 
their hearts as to that whieh thou decidest 
and submit with full submission.69 

In another very private dom~stie problem, when in 

spite of the active persuasion of the Prophet, Zaynab,supp­

orted by her brother, refused to marry Zayd, the following 

general Ordinance was revealeda 

And it beh~ves not a believing man or a believing 
woman, when All'ih and His Messenger have decided 
an affair, to exereise a choiee in their~~ matter. 
And whoever disobeys Allah and His Messenger, he 
surely strays off to manifest error."70 
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Stating the actual state of affaJrs of the relation 

between the Prophet and the believers, the Qur"'an' say51 

The Prophet is closer to the faithful than their 

ownselves, and his wives are (as) thelr motbers.71 

-Here the Qur'an bears testlmony to the fact that the 

'Prophet and his _ .... were actua"llyheld by the faithfui 

as thelr spiritual father and mother. The Prophet wlelded 

the only, absolute autbority eve~ known to the Arabs,because 

of: this clrcumstance the blood-ties were loosened andloyalties 

were. ~ormed instead on the basls of fa1th. Forexample whEtn 

immigrants arrived in Madinah, a brotherhood based onac'omllion 

religious faith was establisbed between the immigrants. and 

the helpers, under which they were en ti tl ed to a share of 

inheritance at the deatb of one another. Later when under 

this religious enthusiasm the retl heirs were deprived of 

their shares or the economic conditions of the immigrants 

improved, the QurJ~n through an Ordinance had to intervene 

to re-establish the ties of the actual relatives for the 

purposes of inheritancea 

And the pOss9ssors of relationship_are closer one 

to another in the ordinance of 4\llah tban (other) 

believers and those who fled (their homes), except 

that Vou do sorne good to your friends. Th!. is 

wri tten in the Bo ok. 72 

In fact, this state of affairs of the believers was 

the practlcal demonstration of such verses of the Qur~an: 

Saya If your fathers and your sons and your br0thren 

and your wives and your kinsfolk and the wealtb Vou 

have acquired and trade whose dullness vou fea~,and 

dwellings vou love, are dearer to Vou than ~lah and 
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His Messenger and striving in His way, then wait 
till Allah brings His Command to passe And Allah 
guides not the transgressing peopl e 73 

The effect ofsuch sovereign Ordinances wasthat 

the believers were actually shaken and they became so very · 

ca·reful and cautious that theywere , hesitant .even to perform 

th eir' d a il y work unI ess· i.t wa s . appr oved by th e exp 1 ici t, 

divine C.ommand or unl~ss they were t'ully convinced that their 

action woUld conform to the model behaviour or exemplary con-
, . . 

. -
. duèt" of, ' the Prophet which they always kept in mindaccording 

to an' ordinance of God'. "CertainlY you .' have l~n the Messenger 

'of "Allah an excellentexemplarfor him who hop es in AlI aharid 

the Latter Day, and r 'emembers Al~ah much. "74 That is why, if 

at a certain point. th'ey were in doubt about anything, their 

final resort was not the customary, na' mative behaviourof 

their forefathers, but the Prophet himself. The recurrent 

use of the term vas' alunaka (they ask thee) in the Qur'" an is 

a cl~~r proof of this situation. 

The frer:\.1en~ usage of the term yas-'a1llnaka shows 

that the bèl ievers under the impulse of conformity to the 

"model behaviourlt questioned the Prophet casuistically. The 

Qur~an has preserved sorne of these dialogues which indicate 

the anxiety of the believers who under the urge of conform-

ity and adaptability to the standard-pattern-conduct of the 

Proph et inquir ed Abou t a 11 sph er es of li f el 
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They ask thee. of7She new moons75 ; as to what 
they should 1~end ,about fighting in the 
sacred month J about the intoxicants and games 
of chance7S , concerning the orphans79 ; about 
menstruatlonSO J as to what is allowed them8l, 
about the Hourl when will It come to pass82 ; 
about booties8~1 about the soul84 , about Qhulll-
QarnaynS5 • they ast thee about the mountains etc8~ 

. The Qur"a~ . t la stlfiesthefacttha.t the impulse and' 

. urge. of inquiry was 50 great that it was checked by a 

special ordinance, sothateverythlng may not become obli.- . 

·· gatory and much should be left to the exercise of individual ; 
.; . . 

jud.gement.; accordlng to the circumstances of thetime. and ·· 

piace. 

o you who bellevej ask not about things .wh1.ch ...... 
if made known .. tG 'you would giveyou troUble; . 
and if you ask . a~out them when the Qur-'i'n · is 
being revealed, ' they 'will be made knowntoYou. 
Allah pardons thls; and Allah ls Forglvlng, 
Forbearlng. 87 

What has been ·sald 'above Duncan B. Macdonaldhas 

summedup in the followiDg words 1 

Wlth the com~ng of Muhammad and the preaching of 
· ·Islam, thls ancestral Sunna had ln great part to 

yleld. But the temper of the Arab mlnd remained 
firm, and the Sunna of Muhammad took its place. 
Pious Musli.m did not say, "Such was the usage of 
fathers and it ls mine", but, "1 fOllow the usage 

. of the Prophet of God ft. Then, just as the old 
Sunna of the heathen times had expressed itself 
through the stories of great warriors, of their 
battles and loves; through anecdotes of wise men, 
and their keen and eloquent words; so it was with 
the Sunna of the one man, Muhammad 88. 

IV 

We have established above that the Proph~t as a 

single individual had introduced sweeping innovations and 
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hadpractically replaced the pre-Islamie Sunoah based on 

the idea of Collective authorship (-fore fathers ft) by his 

own exemplary conduct, and the believers had pract1cally 

started to see life from an indivldual's (i.e. the 

Prophet'!> point of view instead of that of collective 

group (i.e. forefathers). Now here in this context, it 

seems reasonable to discuss what was the content and 

eharacter' of ·the . Suooih of the Prophet? Was it something 

abso1ute1y specifie 1aying downonce and for ail the 

details of rules about all . spheres of human life. 

Writing on the issue Dr. Fazlur .Rahman points out 

that the Prophe t l s biography has certainly no tendency to 

suggest the impression of the Prophet as a pan-Legist 

neat1y regulating the fine details of human life from 
89 

administration to those of ritual purity. He continues. 

"lhat the Prophetie Sunnah was a general umbrella-concept 

rather than filled with an absolutely specifie content flows 

directly, at a theoretical level, from the fact that the 
90 

Sunoah is a behavorial terme He, therefore, after quoting 

Hasan al-Basri, concludes that the Prophetie Sunoih is 
• • 

"rather a pointer in a direction than an exactly laid-out 
91 

series 0 f rul es • 

P.t'ofessor Joseph Schacht summariziog the Ideals of 

the Prophet sayss 

His aim as a Prophet was not to create a new 
system of law; it was to teach men how to act, 
what to do, and what to avoid in order to pass 
the reckoning on the Day of Judgement, and to 
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enter Paradise. This is why Islam in general, and 
Islamlc Law ln particular, ls a system of dutles, 
comprlsing ritual, legal, and moral obligations on 
the same footing, and bringing themall under the 
a~thority of .the same rellgious Co~mand." 

To apply rellglous and ethlcal standards consistent­

ly to ail aspects of life, according to Professor Schacht, 

was the original idea .of the Prophet. He further maintalns 

that when finally-the Prophet had to resort to legislatlon, 

the religious and ethical principles were still of his 

primary concerna "But the Prophet eventually had . to resign 

himself to applylng rellgious and ethlcal principles to the 

legal institutions as he found them." After quoting 

different type.s of legal statements in the QurJan he conc1u-

desa 

L-They -7 are not meant to lay down 1ega1 rules 
regulating the form and effects of these 
transactions, but ~o establish moral norms under 
which certain transactions are · allowed àr forbidden. 
They are essentially moral and ooly incidentlY 
penal 92. . 

It .follows from the above discussion of Professor 

Schacht that the first and the lest aim of the Prophet was 

to "establish moral norms· and "to apply religious and 

ethical prlnciples" to aIl aspects of human behaviour. That 

i5 to say to set an example and to introduce an exemplary 

conduct so that the others folIo" it. Dr. Fazlur Rahman haso'-

put it in this ways "But the real achievements of Muqammad 

are to be judged • • • Da the basis of what he bequeathed 

. . . 

to mankind: both a set of Ideals and a concrete way of 
93 ~/.I~ 

achieving those ideals." Majid Khadduri calls these "religious 
1\ 
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and ethical principles." a set of divine commands, which 

constituted "fundamental law· or "Constitution" for the 
94 

Islamic concept of Umma. According to, Professor N. J. 

Coulson, the religlous message of the founder-Prophet of 

Islam (i.e. the religlous and ethical principles of Islam) 

includes the establishing of certain basic standards of be-

haviourfor the Muslim community. He, therefore, concludes 

that when the . religious message of the Prophet was reduced 

into terms of rights and obligations and when remedies wer. 

provided ln event of lnfringement, there already existed an 

accepted standard of conduct. It fol Iowa that "an accepted 

standard of conduct" was ·valid and operative" from the very 

beglnning of Islam. It will be illuminating to quote the 

whole passage of Prof. Coulson. He writesa 

In the evolution of a society the technical proces5 
of legislation is a secondary stage. Reducing into 
terms of rights and obligations an accepted standard 
of conduct and provlding remedies in the event of 
its infringement, it presupposes the existence of 
this accepted standard. Naturally enough,therefore, 
the religious message of the founder-Prophet of 
Islam, the purpose of which included the establishbng 
of certain basic standard of behaviour for the Muslim 
community, precedes, both in point of time and 
emphasis, his role as a political legislator.Accord­
ingly, the so-called legal matter of the Qur-' an 
consists mainly of broad and general propositions 
as to what the aims and aspirations of Muslim 
society should be. It i ·s essentially the bare 
formulation of the Islamic religious ethic95• 

This "accepted standard of conduct" and "basic 

standard of behaviour" in the terminology of Prof. Coulson 

waS "the Sunnah of the Prophet" based on the Qur~;nic reliOious 

and ethical princi,les. And this is the view of .§hah Wali 



Allah of Dihli.Discussing the methodology of the early jurists 

he says that their primary con cern was with those funda~ental 

and ba sic principl es (al- qaw;' id al-kulli yah) whi ch had b een 

neatly enunci ated and refined · ( naqqahaha wa hadhdhabaha) .And . -
whenever they were faced by a problem .they sought its sOlution 

from these fundamental principles. Further, explaining the 

term al-Sunnah used by Malik in the Muwatt: , .§hah Wall Allah •• 

saySI "tVhen Imam Malik uses the word al-Sunnah in the Muwatta' 
- 96 •• 

he means the es tab1 ished fundamen tal prin cipl es. " Th ese 

"established fundamenta1 principles" were actually the reli-

gious and ethical principles bequeathed by the Prophet whlch 

were his Sunnah during his lifetime and remained so there-

a fter. 

Dr. Muhammad l qbal in his The Reconstruction of ... 
Religious Thought in Islam would calI these principle s "the 

fautidatmonal princip1es" which constituted the real mess­

age of the Prophet. These" foundational prlnciples" 

says 1qba1, were the exemplar during the lifetime of the 

Prophet and they were the" ground work " on whi ch the early 

d octors of 1 aw evol ved a number of l egal . sys tems. Dr. l qbil 

very clearly has distinguished between the Ideals of the 

Prophet and their application to the habits, ways and pe-
97 

culiarities of the people to V/hom he was specifically sent. 

Therefore, the exemplary conduct and the model behaviour 

of the Prophet means those universal princip! es which he 

applied during his life to the specifie, socio-econor:dc' 

conditions prevalent in Arabia of his time and bequeathed 



30 

to mankind after his death. Supporting the view of §.b.ah Wali 

Allah he sums up his thought in this passages 

The prophet who aims at all-embracing principles, 
however, cao neither reveal different principles 
for dlfferent peoples, nœ leaves them to work out 
their own rules of conduct. His method is to train 
one particular people, and to use them as a nucleus 
for the building up of a universal Shari'at. In 
doing 50 he accentvates the principles underlylng 
the social life of aIl mankind, and applies them 
to concrete cases in the light of the specific 
habit of the people immediately before him. Tbe 
Sharl'at values (Ahkam) resulting from his applica­
tion (i.e. rules relating to penalties for crimes) 
are in a sense specific to that people; and, since 
their observance Is ' not an end in itself, they 
cannot be strictly enforced in the case of future 
generation s. 98 

Mawlana 'Ubayd Allah Sindh! names these principles 

as the "fundamental law" (ganün asasi) and their application 

to the socio-economic system of the Prophet' s time as the 

·preliminary laws" (tamhIdr gawanTn) and further expl ains 

thatthe "fundamental law" is unalterable, whereas the 

9' ·preliminary laws" change with the change in time and place. 

- -Mawlana Sayyid Abu al-A'la Mawdudi also holds the 

vl~w that Sunnah means those moral principles which were 

applied by the Prophet to aIl aspects of life. Explaining 

his view Mawl-;na writesl 

Sunnah,in tact, is that L model -1 behaviour for 
whose teaching and application God sent His Prophet. 
It excludes those personal habits which the Prophet 
adopted as a human being or as a person who appeared 
at a particular period of human historyjOQ •• The 
basic purpose of the Prophets is to teach 90~d _ 
morals to human beings and to impart those L natural-l 
ways which are completely in harmony with "the 
nature made by God in which He has created men lOl •• 
In these good morals and natural ways there is one 
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thing which occupies the basic and fundamental 

position and the other is its outward form and 

manifestation •••• And the demand of §hari'ah 

from Us is on1y ta adopt the essence of morals 

and nature. As far the practical form whieh 
the Prophet adopted, .§hari'ah has given us freedom 

to adopt it or nA~~ 

It follows that according to, Mawlana Mawdudi 

Sunnah i5 a model behaviour whieh i5 nothing but moral and 

natural principles; and the basic funetion of the Prophet 

was to teaeh and impart those principles to human being and 

to apply them to the specifie conditions of his time. 

In the light of the above evidence there was,there-

fore, a "normative exemplary behaviour- and an "aecepted 

standard of eonduct," introduced by the Prophet for the 

MUslim community, in contradi5tinction to the ancient 

Arabian standards of behaviour. And we already have estab­

lished that Sunnah primarilY means-an exemplary conduct. 

Therefore, whether the normative, exemplary conduct of the 

Prophet waS formulated and deseribed by means of a verbal 

term such as the nSunnah of the Prophet" during or just 

after the time of the Prophet, is immaterial, since, the 

concept as such was valid and operative from the very begin-

ning of Islam. Further, this exemplary conduct of the 

Prophet constituted the moral and ethical principles and 

their application to the given historical conditions was 

not meant to be eternal as the principl es themsel ves. 
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After establishing the fact that there was an accept­

ed standard of conduct anœ an exemplary behaviour of the 

Prophet for the Muslim community during his lifetime, it 

seems reasonable to see whether this accepted standard of 

bebaviour of the Prophet continued after him or not.Professor 

D. S. Margol,iouth says that under the Qur-'anic injunctlon 

the example of the prophet was the standard of behaviour 

for both his Companions and his close associates. The latter 

group resembled him closely and after his death they carried 

this conduct wherever they went 1 

The Koran bids its devotees take as their models 
those who have been guided, and in practical urges 
that the Prophet is a pattern of conduct.Naturally, 
his immediate associates were supposed to have 
resembled him most . closely, and what they did 
became a norm of conduct far below, indeed, that 
which was attributed to the prophet, but at least 
analogous to ft; whoso followed their example cOUld 
not go wrongly. /' 

Professor Margoliouth further says that the conduct 

of the prophet not only exercised a great influence on his 

environment but its sphere of influence spread throughout 
103 

the ever-expanding area of Islam. 

Professor Joseph Schacht describes the golden rule 

of the Arabs in this wayl "Whatever the forefathers had done 

deserved to be imitated and every innovation and experiment 

must be resisted." This idee presented a formidable obstacle 

to every innovation. Then he saysa Islam, the greatest 

innovation that Arabia saw, had to overcome this obstacle, 



and a hard fight it was. But once Islam had prevailed, even 

among one single group of Arabs, the old conservatism 

reasserted itself; what had shortly before been an innovation 

now became the thing to do, a thing hallowed by precedent 
104 

and tradition, a Sunna. It foilows from this passage .that 

the innovation, the Sunnah, introduced by the Prophet in 

contradistinction to the anciant Arabian Sunnah, had to 

fight hard to replace the latter, and eventually the former 

succeeded andprevailed over the latter. SecondlY, the inno­

vation, the Sunnah. ·' of the Prophet, after having once been 

accepted by the Arabs, prevailed among them as an accepted 

standard of conduct in place of the ancient Arabian standard 

of behaviour. In other words the Sunnah of the Prophet 

became M,slak for those who followed it after him. 

This Sunnah of the Prophet embodied, according to 

Professor Schacht, the religious and ethical principles,the 

original idea of the Prophet. These principles were obvious­

Iy observed m Many rules of Islamic law from the · beginniDg.He 

wri tes 1 

It is indeed obvious that many rules of iSlamlc 
law, particularly in the law of family and the law 
of inheritanc8, not to mention worship and ritual, 
were based on the Koran from the beglnning and 
occasionally this can be positively proved. 105 

This exemplary conduct of the Prophet in the form of 

the religious and moral principles was the Sunnah during the 

time of the Prophet and this §unnah continued without aDy 

interruption after his death. This Sunnah was the guide for 
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the earliest lslamie 9aq!s who applied them to the problems 

presented before them for solution. Professor Sehaeht saysl 

The earliest lslamie Ka~is gave judgement aecording 
to their own diseretion, or 'sound opinion' (n!.x.) 
as it was ealled ••• and taking the letter and 
spirit of t~e Koranie regulations and other reeognised 
Islaate religious norms into aecount as mueh as 
they thought fit. 

Speaking historieallY" Prof. Schaeht menti.ons 

·speeialists" $fter the earliests Qadls, and describes their . , 

funetion as fOllowSl 

The main eoncern of these specialists in the intellect­
ual elimate of the late Umayyad period, was naturally 
to know whether the eustomary law eonfgrmed to the 
Koranic and generally lslamie norms. lO 

Professor Sehaeht deseribes the funetion of the 

Prophet as "to establish moral norms under wnieh certain 

transactions are allowed or forbioden". After the Prophet 

these "moral norms" had beeome "the reeognized Islamic 

religious norms" or the "accepted standard of eonduet" for 

the Muslim community in general and for the ÇlacJTs and the 

legal speeialists in particular. !hese speeialists, in the 

words of prof. Schaeht, 

surveyed aIl fields of eontemporary activities. 
ineluding the field of law; •• They considered 
possibl e obj ec tions tha t could be made to 
reeognized praetices from the religious and, in 
partieular, from the ritualistie or the ethical 
point of view, and as a result endorsed, modified, 
or r ej ec ted th em. They impre gna ted the sph ere of 
law with religious and ethical ideas, subjeeted 
it to lslamie norms, and incorporated it into 
the body of duties incumbent on every Muslim. 107 

At the end of this passage he has said that the 

activity of the Companions and the Successors was on the 
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pattern of the Prophet. As the Prophet applied these moral 

and religious princlples to the early Islamic community of 

Madinah, so did his Successors on a much wider scale and 

in a vastly more detailed manner. 

As a conclusion we May say that the Prophet applied 

the religious and ethical principles introduced by hlmself 

to the environment around him, and this activityand beha­

viour of the Prophet became an accepted standard of conduct 

for his Companions and their Successors. 

Professar Coulson maintalns tbat the Companions of 

the Prophet carrled the example of the Prophet by developing 

and elaborating the prlnciples to the degree that was requir­

ed by the practical problems confronting the Muslim 
108 

community. He calls, the first scholar-jurists the -religious 

Idealists.-

These earliest scholar-jurists gave voice to their 
ideas of stand~~of conduct which would represent 
the fuI filment of the true lslamic religlous ethic. 
The starting point was the revlew of local practice, 
legal and popular, in the light ~f the principles 
of conduct enshrined in the Qur'an. Institutions and 
activities were individually considered, these 
approved or rejected according as to whether they 
measured up to or fell short of those criteria.l09 

Coulson describing different trends in early juris-

prudence says that the early jurists' doctrine represented 

as having roots stretchlng back into the past. He very 

explicitly holds that the activity of the early jurists was 

linked with the Prophet who was the ultimite startinq-point 

of the Islamic Sunnih. He sayss 
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His (Prophet' s) authority lay in the fac t that _ 
he was closest, in time and spirit, to the Qur~an 
and as such was the ultimate starting-point of the 
Islamic Sunna.110 

Therefore, according to Coulson, the "accepted sta.­

dard of conduct" of the Prophet was carried through after him 

continuouslY by the later generations, and the base and ground 

of the jurists' activities was the Prophet himself who was 

the ultimate starting-point of the Islamic Sunna." 

Now the religious and ethical principles introduceà 

by the Prophet whi ch 1 ater became the "recogni zed 1 sI ami c 

religious norms" in the words of Prof. Schacht; and the 

"accepted standard of conduct" in the terminoJogy of Professor 

Coulson, are known as the "basic and fundamental principles" 

in the terminology of jhah Wali Allah and are called the 

"foundational principles" by Dr. Iqbal. 

Dr. Iqbal traeing the link of these foundational 

principles to the Prophet concludes that they were the guide 

of the early jurists, "Our early doctors of law taking their 

cue mainlY from this ground work evolved ê number of legal 
111 

systems. " 

Dr. 'azlur Rahman has summed up his views on the issue 

as fOllows, 

The conclusions we have arrived at sO far are first 
that the Sunna and the HadTth were eoeval and 
consubstantial in the e~rliëSt phase after Muhammad • and that bath were 4irected towards and drew their 
normativity from him •••• As the legal situations 
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and the consciousness of moral and rellgious issues 
became more and mOre complex, controverslesarose on 
Most points, and in thè theological and moral sphere 
especially there were foreign influences. But the 
concept of an idea1 Sunna was retained; whatever new 
material was thought out or assimilated, it was given 
as an interpretation of the principles of' the. 
Quran and the Sunna. 112 

It may be gathered from the foregoing that the standard 

of conduct or the Sunnah of the Prophet set forth and introduc~ 

by the Prophet was not on1y va1id and operative during his 

time for the Muslim community but it continued to remain so 

a fter him. 

VI 

There is, however, another, side of the plcture too. 

Ihat is the introduction of the "Sunnah of the Prophet" into 

the jurisprudential sources of Islam was not the work of the 

Prophet himself, but, rather it was introduced by later gene­

rations. This view has been he1d by Professor C. Snouck Hurg-

ronje in his work, Mohammedanism, by Professor H. Lammens in 

his work, Islam, Beliefs and Institutions, and by Professor 

D. S. Margoliouth in his work, The Serly Deyelopment of Moha­

mmedanism. They hold that the second source of lslamic law 

was the customary law of the community approved by the 

"persons of authority". Professor Margoliouth has summed up 

th! s vi ew in th ese words 1 

It seems ~lear that the second source of law was 
not yet anything quite definite, but merely what 
was customary and had the approval of pers ons of 
authority, aIl of whom presently merged in the 
Prophet.113 

In the light of the conclusions drawn by the above 
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authorities and through his own penetrating and laborious 

researches Professor Schacht has concludeda 

!bat .§b.afil! wasthe first lawyer to define Sunna 
as the model behaviour of the Prophet, in contrast 
with his predecessors for whom it was not necessa­
rilY connected with the Prophet, but represented 
the traditional, albeit Ideal, usage of the 
community.114 

And we have established in the previous sections that 1 

(1) Sunnah originally and primarily means introducing 
a model of conduct and setting up of an exampl e 
(as distinguished from to "follow"); 

(2) the Prophet during his life-time had successfully 
replaced the ancient Arabian standard of behaviour 

by his exemplary conduct and established an accept­
ed standard of behaviour for the Muslim community 
in contradistinction to the pre-Islamic tribal 

society; 

(3) this exemplary behaviour of the Prophet as concept, 
in contradistinction to the ancient Arabian 
standard of conduct, was valid and operative from 
the very beginning of Islam and remained so after 
him during the time of the Companions and later 
generations. But the formulation and transmission 
of the term "Sunnah of the Prophet" as such as 
conscious concept was probably later. 

By juxtaposing the above detailed evidence and our conc­

lusions from it, on the one hand, and the view expressed 

by Professors Hurgronje, Lammens and Margollouth, on the 

other hand, we want to show that there is no real contra­

diction in them as apparently it seems to be. Because what 

these people say is that "the second source of law was not 

yet anything quite definite, but merely what was customary 

and had the approval of persons of authority". It ls, it 

seems, another way of saying that the second source Qf 
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law (i. e. the Sunnah of the Prophet) as a. term was not emp­

loyed initially. On1y later did it come into use. The follow­

ing words in the statement of Professor Margoliouth are very 

important in this connectlon. the second source of law was 

that which "had the approval of persons of authority". Now, 

"persons of authority" after the Prophet were his senior 

Companions and then their Successors and so forth.Accordlng 

to the statement the second source of law was that which 

"had the approval of persons 0 f authorlty", and we have seen 

previously that the standard of approval and judgement of 

these authorities was nothing but what they inherited from 

the Prophet aS hise.xemplary behaviour - - an accepted stand­

ard of conduct, not ,et labelled by means of the explicit 

term, the "Sunnah of the Pr.ophet," because thi s term appeared 

later; in the words of Margoliouth. "aIl of whom presently 

merged in the Prophet .. " Without accepting this .interpretation 

it is hard to understand the following statement of Margo-

liouth in the same book in which hesayss 

According to aIl appearances the death of the 
Prophet made at first little differenee in the 
e ond uct of a ffair s, be~ause his sucees sors were 

his most trusted advisorî15the persons most familiar 

with his Ideas and plans ••••••••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • 
The Koran bids its devotees take as their models 
those who have been guided, and in practical urges 

that the Prophet is a pattern of conduct. NaturallY, 

his immediate associa tes were supposed to have 
resembled him most elosely, and what they did became 

a norm of condue t far below, indeed, that wh! ch was 

attributed to the Prophet, but at least analQgous to 

it; whoso followed their example could not go wronglY. 
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••• We cannot doubt that the mode of life pursued 
by the Prophet exercised a great influence on his 
environment, and the procesa sJt~ead thl'ough the 
ever-expanding area of 1 sI am 1 • . 

This should also be the Interpretation of Professor 

Schacht's statement that ".ib.afi'i was the first lawyer to 

define Sunna as the model behaviour of the Prophet". In 

other words the Sunnah of the Prophet as a non~verbal stand­

ard of conduct in troduced by the Prophet was pre sent from 

the beginning but as an explicit lega1 term wasdefined by 

al-jhafi'i, though he maintains that the term was introduced 

into the theory of Islamic law, presumably towards the end 

of the first century, by the scho1ars of iraq. Otherwise 

it wou1d be hard to resolve the contradiction by means of 

whicb Professor Schacht maintains on one hand that (1) the 

basic function 0 f the Prophet was "to establish moral norme" 

and to introduce "reli9ious and ethical principles" to the 

Mus1im community, (2) these norms and principles rep1aced ta. 
anclent Arabian standard of conduct and represented a radical 

breakaway from the Arab paganism, and a180 (3) this activity 

of the Prophet was followed by the Companions and the "early 
117 

Kadis" and the "Specialists." and on the other hand that the . ; 

Sunnah of the Prophet suddenly appeared in al-§hafi'i without 

having any conceptual connection with the Prophet. 

VII 

By the time of Malik enough material had been created 

by the authoritative pronouncemènts of Caliphs, by the decisions 
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of jUdges and by the commands of Civil and Military autho­

ritles to make this concept of Sunnah a living reality. In 

turn this whole material took the place of the pronounce­

ments and decisions of the pre-Islamic Arab authorities,and 

b.came the basis of practlce and custom of different regions 

of the Muslim domaine !hus the fluid and liquid concept 

given by the Prophet began to crystallise in the shape of 

def!nite rules and usages of the community. In 1Itll. ·way the 

old idea of Sunnah, i.e., the actual practice established 

over generations, reasserted itself and the people began to 

take much interest in the past mater!al and the material 

creating agencies (the Caliphs, the Companions, judges and 

commanders). Once this interest in the past an~nvesting 

it with this supreme valUe was aroused and set in motion 

there was no power to check it from its culmination until 

the time of al-~afi'i who argued with fUll vigour in favour 

of the Tradition and the coming generations followed him in 

thi s re sp ect. 

However, distinction must be made, in this regard, 

between the attitude of the masses who were natural1y inc11-

ned towards what had happened in their re cent past and 

between the attitude of the responsible m~n of opinion. The 

latter were constantly and vigi1antly on watch to see, first-

ly, that the "past practices" still conform to the "exemplary 

conduct of the Prophet" under the rapid1Y changing circumstan-

ces; and secondly, to ensure that there were no re1igious and 
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moral objections to the newly emerging transactions and modes 

118 
of behaviour. Under the Umayyads thls function was entrusted 

to the QatJis who used to give judgement taklng the letter 

and the spirit of the QurJ anlc regulatlons and other recog-
119 

nized Islamic religious norms into aceount. Later this func-

tion was taken over by the legal speeialists whose main 

eoncern was to see whether the customary law conformed to 

the Qur~anic and generally Islamic norms. 

These pious persons surveyed aIl fields of 
contemporary activitles, including the field 
of law •••• They considered possible objections 

that could be made to recognized practices from 
the religious and, in particular, from the ritualis­

tic or ethical point of view, and as a result 
endorsed, modified, or rejected them. They impreg­

nated the sphere of law with religious and ethical 

ideas, subjected it to Islamic norms, and incorporat­

ed itinto the body of duties incumbent on every 

Musl im.120 If 

They provided guid ance to the masses how to act 

according to the tenets of Islam, on the one hand, and 

often criticized, though not by politieal rneans, the acts 

and regulations of the Umayyad government, on the other 

hand. 

With the passage of time the groups of the earliest 

specialists developed into the "ancient schools of law," 

Though there existed among them a considerable body of common 

doctrine based on the religious and moral principles, the 

general c~racter of these schools was conditioned essentially 
, 

by geographical factors, local variations in social conditions, 

customary law and practice. An important aspect of the 
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activity of these early jurists was to depend upon their 

responsible, personal, free-thought activity _ which was 

called ~ or ·personal considered opinion,· for elabora-

ting the religious and moral princip1es into specifie code 

of human behaviour. 

Dr. Fazlur Rahman says. 

This rational thinking produced an immense wealth 
of legal, religious, and moral ideas during the· 
first century and a half approximately. But witb 
aIl its wealth, the product of thls activity became 
rather cbaotic~ i.e., the ·Sunnah" of different 
regions _ Hijaz,Iraq, Egypt, etc._became divergent 
on almost every issue of detail 121. 

__ 122 _ _ 123 _ 124 
Scholars such as al-Awza'i, Abu Yusuf, a1-~ayban! 

_125 
and a1-.§b.afi t i have 1eft details of the 1ega1 differences of 

the period, but the best description, which Is very brief 

but comprehensive, ln this regard, has come down to Us 

by an 'Abb;sid . official dignitary, the secretary of the 

state, Ibn a1-Muqaffa'. 

Among the issues which Amir al-Mu'minin should take 
in~o êonsideration is the matter of these two cities 
(Kûf~~ and Basrah) and of the other provinces and 
re gion s, concêrning the di fference of th es e con tra­
dicting legal prob1ems, the diversification of which 
has become a great issue in connection with the ~od, 
marital relations and properties. The b100d and the 
marital relations which are permitted in Hrrah are 
prohibited in Küfah. The same kind of l~gal diversi­
fication is happening in the middle of Kufah. A 
thing is being permitted in one locality but it Is 
be in 9 prohibi ted in the other. In add i tion to thi s 
diverse lega1 activity, jUdgements are being given 
regarding the blood of the Muslims and their honour~ 
these decisions are given by the judges and are 
enforced (by the Government). In the face of aIl 
this, there is not a single group from the people of 
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Iraq and of ~ij'az who perceives thiS.ssituation; 
rather they take pride in what they adhere to 
and pour scorn at what the others possesse This 
attitude of theirs has thrown them into a situation 
which perturbs any one who hears it from the 
in tellectual s 126. 

It is at this historical juncture that Malik b. Anas 

comes into prominence both in official and private capa city. 

Abü Ja'far al-Mansür, the second 'Abbasid Caliph, no sooner 
• 

did he get an opportunity after maintaining peace and order 

throughout the domain than he took into consideration his 

secretary's advice and approached one of the most venerated 

personalities of his time, Malik b. Anas. He requested him 

to he1p him in the crisls. There is enough historical 

evidence to support the view that the Muwa~~a' was produced 
127 

in compliance to al-Mansür's request. The 'Abb;sids were in • 
desparate need of some midd1e-path which would put an end 

to 1ega1 divergences and the Muwatta#of Malik was intended 
, ft 

128 
to meet the desire. 

Apart from the 'Abbasid's request for standardization 

there was an independent movement for uniformity and standard-

ization launched by the intellectua1s themselves. Ibn Hajar 
• 129 .l3.Q. 

a1-'AsqalanT and al-Zurqanl have mentioned many scholars in 

different regions who compiled treatises on t.e legal thought 

developed in their respective regions. In Madinah proper, it 

J is said, that sorne sch01ars compiled works named al-Muwatta, .. 
before Malik. 

Th e pre s51ng need 0 f th e ti me for un i formi ty ac cen tlla ted 
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and brought into a focus by the political revolutions, 

social upheavals and the legal divergences, compelled the 

Government as weIl as the intellectuals to meet the challen-

ge on an "empire-wide" level, as the previous scholars had 

done on the regional level.lt is our contention that Malik 

was inspired by both the currents, "regional" as weIl as 

the "ultra-regional. ft The Muwatta', .. the work he produced in 

this context, contain s the el ements of both, and it is a 

true representation of the movement of the time. 1 t diverges 

from its predeceslors in the sense that it gives importance 

-to the Ijadi.:th, to the extent that it opens every chapter with 

a ~adi!h. Again it i5 our contention that the introduction 

of the ~adi.:th in the Muwe~~a' et thi .s time was due to the popu­

larity of the ~adijh. This contention 5eemS »easonabl' because 

the ~adiih was acquiring the status of a universal element 

acceptable to aIl the regions. This ls in contra-distinction 

to the pure ~ which developed regionally in geographically 
, -

closed areas. In al-Muwatta Malik introduced this new element • • 

to satisfy the universal aspiration but it remained true to 

the genius of its predecessors to the extent that the over-

riding authority accepted by him was not the Ijadi~ but the 

Sunnah. 
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CHAPTER II 

I}AD1l!! AND SUNNAH . 

~adijh is considered a very important factor in the 

formation of Sunnah. The majority of the Muslims hold that 

~adI!h has been the most authoritative basis of Sunnah from 

the very beginning of Islam. Another group of Musllm jurists 

maintains that the practice of the Muslim community of a 

particular region was the chief constituent in shaping the 

form of Sunnah. We wish now to examine brieflY the stands 

these di f feren t group s ha ve taken on the issue of liad i!h, as 

basis of Sunnah. Through this brief perusal we hope to:; 

realize fUlly the import of the view adopted by Malik on the 

issue. 

THE ORTHODOX VIEW OF HADITH AND SUNNAH. . -

In the view accepted by Muslim orthodoxy Sunnah 1s 
1 

the second material source of Islamic law. According to this 

view, Sunnah consists of the sayings and deeds of the Prophet 

or of things which he approved tacitly. Consequently, aIl 

traditional law belonging to the Sunnah is divided into (1) 

Sunnatal-fi'l, or what the Prophet did; (2) Synnatal-Qawl,or 

what the prophet enjoined; (3) Sunnatal-TaQrir, or that which 

w.as done or said in the presence of the Prophet, and which 



2 
was not forbidden by him, and which he thus::,tacitly approved. 

Furthermore, Sunnah is established only by Hadith going back . -
to the Prophet. Al-§.hafi'i is very emphatic on this point 

and he does not even recognize Sunnah which is based on prac-
3 

tice or consensus. According to al-~afi'i, who is the prime 

architect of th1s theory, Sunna and Sunnah of the Prophet 
4 

are synonymous. Further, al-.§hafi'i 1s inclined to identify 

~adrjh and Sunnah more or less completely. In an answer to a 

question of ~Rabi' b. Sulayman asking how a ~adijh from 

the Prophet is established, al-Shafi'i sayss 

Svery ~adi~ related by a reliable person as goin9 
back to the Prophet is authoritative and c~n be 
rejected only if another authoritative ~adi~ from 
the Prophet contradicts it; if it is a case of 
repeal of a former ordinance by a latter, the 
latter 1s accepted; if nothing is known i,bout a 
repeal, the more re11able 0 f the two l1adi.:th.s 1 s to 
be fOllowed; if both are equa~ly reliable, the one 
more in keeping with the Qur.1an and the ~emaining 
undisputed parts ~f the Sunnah of the Prophet is 
to be chosen; ~adi~s fr~m other persons are of no 
ac count in face of a Ijadi..:th, from the Prophet, whether 
they confirm or contradlcI it; if the other persons 
had been aware of the ~adith.s from the Prophet, they 
would have fOliowed it.5. 

ANCIENT VIEW OF HADITH AND SUNNAH: . -

For the earliest jurists and judges the practice of 

the community of their respective region had preference over 

the Hadiih. The typical example of this view is a very inte-. 
resting case recorded by al-Tabari. 

Muhammad b. 'Ab! Bakr b. Muhammad b. 'Amr b. Hazm was . . . 



judge in Madinah, and when he had given a judgem!.nt cont.Lary 
to a ~adI!h and come home, his brother, 'Abd Allah b. Abi 
Bakr, who was a pious·man, would say to hims "My brother,you 
have given this or that judgement today." Muhammad would 
say!. MYes, my brother"? 'A,èd All'ih would asks "Vlhat of the 
(jadi!.b., my brother? The Ijadi.!h ls importan t enough to ha ve 
the jUdgement based gn it.~ MU~ammad would replyl "Al as, 
what of the practice". Malik explains Mu~ammad's view in 
these wordsl "Whatever practice was agreed upon in M.dinah 
and the ag~eed pr~ctice according ta them was preferable 
to the Ijadijh" (Ma ajma'a 'alayh min al-'amal bi-al-Madinah 
wa al-'amal al-mujtama' 'indahum aqwa min al-ljadT~;7 

The seven lawyers of Madinah were primarilY "Fugahl" as 

their epithet suggests, and it was only secondarily that they 

related ~ad!ihs. They were Sa'rd b. al-Musayyib (d. 93 A. H.), 

tUrwah b. al-Zubayr (d. 94 A. H.), Abu Bakr b. tUbayd (d. 94 A.H), 

al-Qasim b. Mu~ammad (d. 108 A. H.), tUbayd Allah b. 'Abd Allah 

(d. 98 A. H.), SUlaym;n b. Yasar (d. 100 A. H.) and, Kharijah b. 

Zayd (d. 100 A. H.). ftThese were the people who laid down the 

foundations of the Madinese ~~ They were not traditionists, 

who p re- occup i ed themse 1 ve s wi th th e tran smi ssion of the ~adT.!!!.s, 

rather they were the jurists who engaged themselves with juridi-
8 

cal opinions and relied on Ijadijhs rarely". In the time of M;lik 

those jurists who compiled Muwattat did not even think necessary 
•• 

to mention the ljadl.1hlo/'from the Prophet in their compilations. 

Rather they relied wholly on the generally agreed practice of 
9 

Madinah and on the consensus of the scholars of Madinah. 

Almost the same was the case with the Syrian jurists. AI-Awza'i 

their chief representative incessantly and recurrentlY invoked 

the practice of the Muslims of his time which, according to him, 

had its starting point with the Prophet and was followed by the 
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Ca1iphs after him -and verified by the scholars. Refuting Abü 

Hanlfah's view on the se11ing and buying of slaves captured • 
in enemy territory, a1-Awza'l saysl "The Musllms have a1ways 

been buying and se11ing war-captives in the Dar al-Haig." 
• 

Professor Schacht remarks. "The continuous practice of the 

Mus1ims is the decisive element, reference to the Prophet or 

to the first Caliphs is optional, but not necessary for estab-
Il 

1ishing it.· 

The orthodox view of Sunnah was not yet known to the school 

of Abu HanTfah. For them ~nâh meant the "established reli-• 
gious practice. Il lbough the concept of Sunnah of the Prophet 

was known to them, as 1s clear from Abu YüsUf's use of this 

term ( al-Sunnah 'an Rasü1 All~h wa 'an al-salaf min ashabih •• 
_12 

wa-min qawm Fuqahâ). Nevertheles s, their reliance on the 

Sunnah in the meaning of recognized practice (al-Sunnah 
_ 13 

al-Mahfuzab al-Ma'rufah) had preference over against any other . ,. 
argument. For example, Abü HanTfah holds that the property of . 
a Don-Muslim who embraces Islam and migrates to Dar al_Islam, 

will Dot be giveD to him, rather it will he treated as booty 

- -in case the non-Muslim territory falls to the Muslims.A1-Awza'i 

rejectiDg this view supports his stand by advancing a ~adr~ 

that the Prophet did not treat the properties of the Immigrant­

Muslims from Makkah as booty. Abu Yusuf explains Abu ~anifah's 

view against al-Awza'T who advanced a ~adi~ from the Prophet 

on the issue. Against the Hadith Abu Yüsuf says that the . -
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practice of the Muslims has been on Abu Hanifah's side, and • 
the Prophet's treatment of the Makkans was an exception. Thus 

he asserts. "50 has been the Sunnah and the practice of Islam 
14 

(although) the Prophet did not do so (in Makkah)". This eviden-

ce is a clear indication of the fact that the HadIth as such . -
was not identical with the Sunnah in the view of Abu Hanrfah • -and Abu Yusuf; nor it ~as necessarily based on the ~adiih.After 

referring to many ~adr.!às from the Prophet Abu Yusuf concludes 

that these HadIths conti'adict the Sunnah, therefore, they are . -
not acceptable. Only the Sunnah based on the spirit and the 

letter of the teachings of the Prophet is binding and aIl the 

!adl.!!!.s will be accepted or rejected or interpreted in view fif 

thi s Sunn ah. Abü:' Yüsuf treats aIl those Hadiths which do not . -
conform to the Sunnah as an exception to the Sunnab. For exam­

pIe, he contends that at the battle of Hawazin the Prophet 

-retul'ned the war captives to Banu Hawazin, but this practice 

of the Prophet will not be accepted in face of the Sunnah gene-
15 

rally accepted by the Muslims. On the question of giving sorne 

fixed share to the women and dhimmis who take part in a battle 

alongside of the Muslims, Abu Yusuf refuting al-Awza,r's view 

who couches his argument in an ambiguous terml "Asham RaSul 
16 

Allah ••• wa ath,ad.h.a al-muslimun bis!b,alika ba 'dahu" ••• 
17 

"asham Rasül Allah ••• wa asham wUlat ai-musiimin ba'dahu" 

says. "1 cannot ima gine anyone knowing a1-Sunn~ and al-Sirah 

who can be ignorant of it ( ma kuntu ahsabu ahadan ya'rifu • • 
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__ 18 
al-Sunnah wa al-Sirah yajhalu haSha ). On the problem of 

allotting shares from the booty to each of two horses brought 

by sorne warrior in a battle, Abu Yusuf rejects the ~adIjh 

- -adduced by al-Awza'i and characterizes it as solitary 

(~a~), i.e., not recognized by practice. It seems, his 

view of Sunnah which i5 standard of judgement with him const­

itutes the religious and moral principles embodied in the 

-Qur'an and in the generally recognized Sunnah (al-Sunnah al-
;... 19 

Ma' rufah). 

Muhammad b. Hasan al-~aybanI, another important 
• • 

figure of the school of Ab; H~nrfah, shows the same tendency • • - 20 
He, usually documents the ' Sunnah al-Ma'rüfah, by the ~.dr~ 

from the Prophet and later authorities; therefore, his view 
21 

about Hadith is almost the same as note« above • . -
Ibn al-Qasim, the chief exponent of Malik, presents 

his point of view on the problem of ~adi!h as the basis of 

Sunnah as followsl The issue is whether a woman can marry 

without the permission of her guardian. Ibn al_Qasim, after 

giving M;lik's view, i.e., that such a marriage is not valid, 

- -interprets a ~adiih from 'A~i!hah, when she acted as an agent 

in the marriage of Hafsah bint 'Abd al-Rahman with MunShir b. • • • 
22 

al-Zubayr (without the permission of her guardian). In expla-

nation of this Hadi~, ibn al-Qasim has disclosed a fundamental 
• 

principle of Ma1ik's 1egal thought about the acceptance of 

Hadith as a 1egal argument. Ibn a1-Qasim saysl . -



This ~adiih has come down to us, and if it were 
accompanied by a practice passed on to 'those from 
whom we have taken it by their own predecessors, it 
would be righ~ to follow it. But in fact it is 
like those other tIadr:t.hs which are not accompanied 
by practice. 

Ibn al-Qasim, to establish his point, quotes sorne examp1es. 

It is reported_fro,m the Prophet that he used perfume 
during the Ihram Lstate of ritual consecration during • 
the ~ajj J. And the Prophet said "The adul terer does 
not ëOi1iiÏiit adu1tery whi1e he is a believer and he 
does not commit theft while he is a believer". Even 
though God has revealed the punishment fo~ fornica­
tion in the state of belief and amputation of the 
hands on_theft whil e in the state of belief. Other 
such tiadiihs are reported from his Companions. But 
these things coUld not gain actua1 force and take 
root. The practice was different, and the whol e comm­
unit y and the Com~anions themselves acted on other 
rules. So the ~adl.:Yls were neither discredited (in 

principl e) nor adopted in E,ractice and the usage con­
tinued to follow other l}adi.:ths wh,ich were accompanied 

ay practice. These I}adi!hs were passed on from the 

Companions to the Successors, and from these to those 
after them, without rejecting or casting doubt on 
others and have come down and have been transmitted. 
But what was neglected in practice is 1eft aside and 
not regarded as authoritative, and only what i 5 corro­
borated by practice is followed and 50 regarded.23 

Another passage quoted by al-§hafi'i in the Kitab 

al-Umm throws sorne more light on M;lik's view. Al-Shafi'i says, 

You claim to establish the Sunnah in twowaysl One 
i s to find ou t th a t th e aU thori tie s amon 9 the Compani­
ons of the prophet held an opinion that agrees with 
the doctrine in question, and the other is to find 
that men did not disagree on it; and Vou rej ect it 
(as not being the Sunnah) if you dQ~no~ find a corres­
ponding opinion on the part of the authorities, or if 
you find that men disagree. 24 

The above evidence very clearly represents two points 

of view on the issue of Hadith as the basis of Sunnah.At.cording 

to al-Shafi'i -- the chief architect of the orthodox theory 

the only valid, authentic, authoritative and genuine basis of 
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basis of the Sunnah 1s ~ad1ih going back to the Prophet.With 

the school of Abu ~anrfah and M;lik, on the other hand, the 

~adr!a as such is not the basis of Sunnah, it must also be 

borne out by practice. Any ~adi!h which is not supported by 

the practice is liable to be rejected or accepted at the 

discretioo of these early jurists~ 

MALIK'S VIEW OF ~ADIlH AND SUNNAH 

" Al-Muwatta represents the transition from the simple .. 
ligh of the earliest period to the pure science of ~adi~ in 

25 
the later periode The Muwatta" is a good gauge for judging the . . . 
e xten t of th e popul ar i ty 0 f whi ch Ijad i.th. had gain ad by th e 

time 0 f Mal ik b. Anas. l t is in teresting to note th at though 

the ~adiih movement was becoming popuJar, yet ~ad1!hs from 

the Prophet were greatly outnumbered by the ljad1%h. from the 

Companions and from the Successors. Abu Bakr a1-Abhari has 

given a list of ~adi.:t.hs from the Prophet, from the Compaoions 

and from the Successors contained in the Muwatta: .. He says 

that the total number of ~adi~s in the Muwa~~i from the --
Prophet, from the Companions and Successors is 1720, out of 

which 600 Hadiihs are a1-Musnad (i.e., traced back to the • 

Prophet without interruption); 222 ~ad'iih.s are al-Mursa1 

(i,e" 1acking the first transmitter,) 613 are al-Mawguf (i.e., 

those which end with Companions); and 285 ~adi~s are the 
26 

sayings of the Successors. There are, thus al together 822 



~adi!hs from the Prophet as against 898 from others. The 

Muwatta' compil ed by Muhammad b. Hasan al-Shaybanr contains 
----~.~.- ..--
429 tladi.:th:, from the Prop~et as against 750 from others, 

that is 628 from the Companions, 112 from the Successors 
27 

and 10 from later authorities. !hase figures are an indi-

cation of the fact that Malik was not overly concerned 

about the Isnad. For him the later technical terms al-Musnad 

and al-Mursal are equivalent. He used both kinds of Hadi~ 
• 

on equal footing, and al_Mursal has the same force as ~ 

Musnad. 

II 

In the Muwatta' M";lik generally opens every legal 
•• 

chapter with a Hadith from the Prophet. In the details of the . -
discussions on legal issues in the Muwatti, however, we find . , 
that Malik does not consistently adhere to this principle 

of the priority of ~adi~s from the Prophet over ~adi~s from 

the Companions and others. He mentions, no doubt, Hadi~s 
• 

from the Prophet in the beginning of each chapter, but of ten 

he finds it necessary to contradict it or to interpret it 

in the light of the ~adijh from the Companions or others. 

Jabir b. 1 Abd &llah reports that the Prophet said: 

Anything which is donated to sorne one belongs to 
the donee and to his descendants. It (the donation) 
is for the donee to whom it was donated. It will 
never return to the donor, because he has donated 
a thing which will be inherited ( by the descendants 
of th e d on ee )'~2S 



Contrary to this clear ijadi~ from the Prophet, Malik holds 

that the donation is conditional upon the life of the donee. 

According to his doctrine al-'Umra (life donation) is condi-

tional upon the li fe of the donee, and wi th his dea th the 

donation will return to the donor in absence of explicit 

instructions by the donor. Supporting Malik's view al-Zurqani 

has defined the term al-IUmra etymologically as followsa 

"Someone says to someone else II donate for life to vou a 

house or land or a camel' when L-actuallY he means -l 1 

give it to Vou and say to Vou that it is yours as long as 
29 

Vou live, and when vou die it will return to me'". He has 

quoted Labid, the famous poet in his supporta "The possess­

ions are only donated trusts; the trusts have to be returned 
30 

someday inevitablY". This doctrine of Mal ik about aJ_IUrnra 

runs counter to the ~adi~ of the Prophet which though men­

tioned in the beginning of the discussion does not prevail. 

Malik -- Nafi'-- 'Abd Allah b. 'Umar reported that~~he Prophet 

said "The parties to sale have the right vi option as long 

as they have not separated~ Malik not approving of this 

l:ladIt!) , declaresi "\Ve have no fixed limit about it, nor i5 
31 

the matter under practice". 

Example5 of this type could be given almost endlessly 

but the above evidence on the topic will suffice to prove 

the fact that Hadi.:th from the,.Prophet in the Muwatta' does not . . . 
have the same rneaning and the salDe legal force as it has in 

-the orthodox point of view. Malik has disregarded the Hadl~s 
« 
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from the Prophet when they are not in conformity with the 

view which Malik pre fers. Having established this fa~t we 

n ow turn to the ques tion of author i ty of the Had i.i'ch. fr om 
• 

the Prophet in relation to Hadi~s from the Companions and 
• 

the Successors as well as its relation to the practice of 

Madinah. 

Malik reports three Hadiihs from the Prophet app­
-32 

roving the practice of Tamattu' at the Hajj, and a Hadith 
~ .--

from a Companion stating that the practice was forbidden by 

'Umar. Malik prefers the ~adi!h from the Companions over 

against the Hadiihs from the Propheta M;lik _ ibn ~ihab _ 
• 

Muhammad b. 'Abd ~lah b. al.;.H';ri th b. Nawfal b. 'Abd al-. . --
. ~ ... .- . ... _. _ .... 

Muttalib, heard Sa'd b. Ab! WaqqaS and Dahhak b. Qays, in 
• • • • •• 

the year Mu'~wiyah b. Ab! Sufyan performed the pilgrimage, 

differing on the practice of the Tamattu' at the pilgrimage_ 

Dahhak saie!, "Nobody will do it except one who is ignorant . .-
of the command of God." 

Thereupon Sa'd retorted. "You have uttered a very 

bad thing, 0 son of my brother :" Dahhak replied that 'Umar - .. 
b. al-Khattab had prohibited it. Sa'd said that the Prophet 

-- •• 33 

had practised it and we practised it with him. 

M;l ik - Ab! al-As wad Muhammad b. 'Abd a1- Rahman -
• . 

'Urwah b. a1-Zubayr - 'A'ishah said, 

We went with the Prophet, on the farewe11 
pilgrimage. There were those among us who 
dressed for the 'Um:rah, and there were those 



who dressed only for the pilgrimage, and the 
Prophet dressed for the pi1grimage. Those who 
dressed for the 'Umrah, became free (after 
the sperformance of its ceremonies), and 
those who dressed for the pilgrimage or combined 
the pilgrimage and the 'Umrah did not do 50 
until they sacri ficed. 34. 

Malik - Muhammad b. 'Abd al-Rahman - Sulayman b. Yasar 
• • 

reporteda 

The Prophet set out for the Farewell Pilgrimage. 
Among his Companions were th05e who dressed 
for the pilgrimage, and there were those among 
them who combined the pil grimage and the 'Umrah, 
and the others who dressed only for the 'Umrah. 
50 those who dressed for the Hajj or combined 
the Hajj and the 'Umrah did n~ut off the Hajj 

• • - -dress, and those who dressed only for the 'Umrah 
put it off. 35. 

-Though Malik relates aIl these l}adi!hs from the 

Prophet, but his ultimate reliance in this point is upon 

the ~adith from the Companion, Dahhak, which reports the 
.~. -_._-_ .. . 

prohibition of the Tamattu' at the Hajj by the order of 
.!....-

'Umar. Al-Rabi' has reported Malik's view on the issue 

very clearly. He saysa ,,~G'lik said that the l}ad1.:th of 

QaQQak L-which reports the prohibition of 'Umar -? has 

preference with me over the ~adi~rom the Prophet reported 
36 

by Sa'd". The above evidence proves that Ijadi.th. from the 

Prophet does not have precedence over the Hadi,:th from the 
• 

Companions. On the contrary, l}adi!hs from the Companions 

have superseded ~adiihs from the Prophet. 

Ijadi~s from the Prophet not only lack authority for 

Malik if they are opposed ta his doctrine as against the 

Hadi.:ths from th e Companion 5 which ace ord wi th hi s doc trin e, • 
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but ~adi.1hs from theProphet are also not ae eeptabl e to 

Malik if they do not conform to his doctrine which is based 

on the practice ( al_'amal,) of Madinah. Malik has recorded 

the fOllowing ~adiihs from the Prophet, saying that anyone 

can perform the pilgrimage on behalf of others. After men-

tioning these ~adiZhs Malik says that their teaching is not 
37 . 

practised and that practice does not accord with them. Malik -

Ibn ~ihab - Sulayman b. Yasar - 'Abd Allah b. 'Abbas saida 

While Fadl b. 'Abbas was riding behind the Prophet 
• on the same beast, a woman from the Khajh'am came 

to the Prophet and asked hims "0 Prophet of God, 
tbe Hajj obligation has become necessary on my 

.a-;;...;.. 

father who is very Old, and cannot ride on a beast, 
should 1 perform theHajj on his behalf "1 The 
Prophet replied, "Ye~ It was on the Farewell 
pilgrimage. 38. 

Malik - Ayub - Ibn Siryin reportedl 

A person made a VOw that when any of his sons 
reached the age of milking the camei and he milked 
it and drank it and gave him to drink, he would 
perform the pilgrimage with his son. One of bis 
sons reached that age and by that time the father 
had bec orne old. The son came to the Prophet and 
conveyed to him the vow, saying that his father 
had bec orne old and he could not go to perforrn the 
pilgrirnage and asked the Prophet whether he could 
perform the pilgrimage on his father's behalf 1 
The Prophet replied in the affirmative.39. 

Malik - Ayub - Ibn Sirin - Ibn 'Abbas that a person came to 

the Prophet and said a 

o Prophet of God! My mother has become very old 
and she cannot ride on a camel even if we mount 
her on it. And if 1 tie her (on the camel) 1 am 
afraid she would die. Should l perforrn the pilgrimage 
on her behal f '1 The Prophet said "Yes It~ 40. 

In the face of these Ijadi.:ths reported by himself, 
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Malik h·as favoured the current practice saying that the prac­
_ 41 

tice does not accord with these Hadi.ihs • 
• 

Mal ik sorne time s i gn or es l}adi.:ths from the Proph et 

which are not in harmony with his doctrine and gives his opin-

ion contradicting such Hadi.:ths. Further, he does not offer • 
another Ijadi.tb, from any other authority but 1s content with 

his personal opinion. Malik - 'Abd Allah b. Yazid - Abu Sala­

mah b. 'Abd al-Rahman reported 1 
• 

Abu Hurayrah recited for them {igna al-sama)in~aqqat 

(a chapter in the Qur.J;n) and prostrated himself". 
After the prayer he turned hi s face to them and told 
them that the Prophet prostrated himself in this 
chap ter.42 .•. 

Malik - Nafi' reportedl 

A person from Egypt told him (Nafi') that 'Umar b. 
al-Kha tti'b reci ted the chap ter al-Hajj (in the - .. . 
Qul';an) and he prostrated himself twice during it, 
then he said that this chapter was gifted with two 
prostrations .43· 

Malik - 'Abd Allah b. Dinar said that he had seen 'Abd Allah 

b. 'Umar prostrating himself twice during the chapter of ll=--
44 

Hajj. Malik - Ibn Shihab - al-A' raj reporteda 'Umar b. al-
• 

Kha:~;b recited the chapter al-Najm and prostrated himself 

during it, then he stood up and recited another chapter.45. 

Malik - 'Umar b. 'Abd al-'Aziz ordered Muhammad b. Muslim to 

order the reciters (of the Qur.Jan) to prostratè themselves 
46 

during the chaptel', idha al-sama', inshaqqat. 

In the first Hadi~ ~bu Hurayrah prostrated himself 
• 

on the recitation of the chaptel' idha al-sama', inshaqqat and 
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supported his practice by quoting the authority of the Prophet. 

Al- Zur qani in explana tion of this t1adi.1b, remark ad. "Thi sis 

the practice of the four Caliphs and the practice of the three 
47 

Imams and a group of the learned. n The second and third Ijadi.:th.s 

speak about two prostrations in the chapter al-l}ajj, the second 

on the authority of 'Umar b. al-.Kll.attab and the third on the 
•• 

authority of 'Abd Allah b.'Umar. The fourth Hadiih tells Us • 

about the practice of 'Umar b. al-Kha~~ib in the chapter ~ 

~. The fifth ijadi~ tells us about a decree of 'Umar b. 

'Abd al-'Aziz to aIl the reciters to prostrate themselves in 

the chapter i.s!Jla al-sama' in.âhaqqat. Now, despi te the fact that 

the authorities like the Prophet, Abu Hurayrah, 'Umar b.al­

Khattab, 'Abd Allah b. 'Umar and 'Umar b. 'Abd al-'AzIz are •• 

reported to have practised prostrations in the chapters mention­

ed above, Malik expresses his opinion in these words 1 ·The 

matter in our opinion is that there are only eleven prostra­

tion s in the Qur' an and there i s nothing in the MUfa,:al chap-
48 

ters." We can see how Malik has ignored ijadi~s from such big 

authorities as mentioned above and has favoured the practice 
49 

which agrees with his opinion. The eleven chapters, which 

according to him, have prostrations do not include the chapters: 

al_Najm,i2.ha al-sam;' in.!!!aqqat and one prostration in the 

chapter al-~ajj. Al-Rabi' has no~reservation about the matter, 

and he clearly states. ·We d.o not pros trate in the Vajj 
50 

except once.· 
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- - --Malik - Abi ~azm b. Dinar - Sahl b. Sa'd al-Sa'idi reportedr 

saysl 

than 

from 

A woman came to the Prophet and said 1 give myself 
to you and stood up in full stature. A man came 
to the Prophet and said, "0 Prophet of God marry 
her to me if you do not need her". The Prophet 
asked hima "Do you have anything to give her as 
dowry". He saidl "1 have nothing except my trousers." 
The Prophet said, "1 f you give this trousers to her 
you would be sitting without trousers, (better) 
search out something else." He said "1 do not find 
anything". The Prophet saidJ "Find out even an 
Iron ring". He searched but found nothing. The 
Prop!!,et asked hima "Do you know something out of the 
Qur'an lf

• He said, "1 kno~chapter so and so," he n •• ed 
sorne chap ters 0 f the Qur~ an. The Prophet said.a "1 
marry you with her on the amount of the Qur~an you 
know. SI" 

In the face ofthis ~adi~ froD the Prophet, Malik 

"In my opinion a woman should not be married for I ess 
52 

one fourth of a dinar If; thereby he dis regards the Vadi.:th 

the Prophet which does not fit within the framework of 

his doctrine and gives his opinion against it. The Prophet 

is reported to have said a "A person who slaYs a person from 

the enemy and establishes his evidence (for the slaying) deser-
53 

ves his spoiis ". Mal ik disregards the ~adi.:Yl from the Prophet, 

by sayings "The Prophet's statement that anyone who kills a 

person is entitled to his spoils was said only on the occasion 
54 -of ~unayn. If Malik, therefore, holds that the person who kills 

is not ipso facto entitied to the spoils of the slain and that 
_55 

this permission is discretionary at the will of tl'e Imam. It is 

in fact, only an excuse to dispose of the ~adi~ from the 

Prophet. Otherwise the battle of Hunayn was the last battie 
• 

in which ac tuaI figh ting took pl ace and booty was taken by 



69 

56 
the Muslims. Therefore, it was the final decision of the Pro-

phet, in that regard and shoUld have been binding. The Tabuk 

expidition, after the battle of Hunayn, was, no doubt, during 
• 

the lifetime of the Prophet but no fighting took place and no 

booty waS gained. Therefore, the Hunayn battle was the last • 
in that sense. Further, al-~afi'i and al-Zurqani have point-

ed out that the Prophet did the same at the battle of Sadr, 
57 

Uhud, Mu'tah etc • 
• 

Malik - Abi al-Zubayr - Jabir b. 'Abd Allah saida We sacri_ 

ficed animaIs at HUdaybiyah; one camel by seven L-participants -7 
• _ _ 58 _ _ 

and one COw by seven L participants -1. Malik - lmmarah 

lasara~ 'Ata' b. Y·asar told that Abu Ayub saidaWe used to sac-

ri fice sheep. The head of the house sacxificed (one sheep) on 
59 

behalf of himself and his housefolks. 

After relating these Hadi~s Malik prefers the saying • 

of some unknown person and states, 

The best that l heard about the sacrifice of the· 
camel, of the COw and of the sheep, is that a person 
shoUld sacrifice only on hehalf of himself and his 
house folk s, a camel, a cOw and a sheep, any one of 
these animaIs which he possesses _associating in 
the sacrifice on~y his housefolks L with the exclu­
sion of others -I~60 

The first two ~adi.:th.s are very clear on the point 

that the Prophet and 1400 Companions at Hudaybiyah sacrificed 
• 61 

on e camel and one c Ow on behal f of ea ch se ven pel' son s, and 

the continuous practice of the Companions was the same.Malik, 

not approving these ~adijhs declares his own opinionl 

"The sacrificial camel Or COVI will he sacrificed only 
by one person. A person would sacrifice only on his 
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own behalf and on behalf of his house-folks. As 
for the view that a group of people may buy a 
cOw or a sheep and then each one taka ~hare 
of the meat is not allowed. We have .heard that 
the sacrificial animal will not be shared.82-

There is evidence in the Muwa~~a' that Malik prefers 

sometimes ~adi!hs from the successor against the ~adiih from 

the Prophet. We have already seen a ~adl~ from the Prophet 

on al_'Uapa (life donation) which saysi 

If any one who donates something for life, the 
don .. ted thing is for the donee and for his 
descendants. It is for the person to whom it is 
donated. It will never return to the donor,because 
he has donated something which will be inherited.6~. 

-
As agalnst this clear ~adi~ from the Prophet, Malik 

has preferred what al-Qasim b. MUhammad, a Successor, has 
64 • 

said On this matter. There ls an explicit ~adr!h. of the 

Prophet: "The widow has greater right in herself L-about her 

marriage -1 than her guardian L-i.e., she ean marry without 

the permission of her guardian -l, and the virgin should be 
" 

consulted L-by her guardian about her rnarriage -1. After 
J _ 

reporting this ~adi.!!! from the Prophet in the Muwa~~, Malilr. 

suppor ts the prae tiee which says: "AI-Qasirn b. Muhammad and 
• 

Salim b. 'Abd Allah used to marry their virgin daughters and 

did not consul t them". Malik approves the practice of al:- Qa4im 

and Salim against the Hadith from the Prophet and saysl "The 
• - 65 

matter in our opinion is aecordingly". 

From what has been said 50 far we can conclude that 
J in the Muwatta there is enough evidence to establish the fact .. 
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that Malik uses the lJadi.:ths from the Prophet as lega1 argu-

ments, but they are not conclusive; rather they can be super-

seded by other arguments. The other arguments which can super­

sede the Hadiihs from the Prophet are the Hadi~s from the . ~.------

Companions, the practice of Madinah, the considered persona! 

opinion of Malik coupled with the statements of sorne ambiguous 

authorities and the ~adijhs from the Successors. 

III 

Next we must take into account ~adi~s from the Compa­

nions add their position in the lega1 thought of Mal ik.!jadiJo.b.s 

from the Companions cited in the Muwatt/ are not only almost .. 
equal in number to the ~adi1hs from the Prophet, but they have 

also the same legal force. But just as the ijadi.tb.s from the 

Prophet are not conclusive in authority, neither are ~adi.tlls 

from the Companions conclusive. They can supersede ljadi.tb.s 

from the Prophet as we have seen, but in turn they can a150 

be superseded by HadIths and other legal arguments from the . -
later authorities. Malik - Hi~am b. 'Urwah - 'Urwah saids 

"'Um&',r b. al-Kh.a~~ib recited a chapter requiring prostration 

while he was on the pUlpit on Friday. He descended and prostra-
66 

ted himself, and the people fOllowed him in prostration". 

1 Umar posse ssed a very hi gh p osi tion among th e 1 egal 

authorities according to Malik, nevertheless, he does not 

approve the practice of 'Umar when it does not agree with his 

own doctrine. That is why Malik does not approve the act of 
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'Umar's deseending from the pUlpit for prostration and takes 

shelter under the .~ (the praetiee) and declares elearlya 

"This is not the praetic~ that the Imam should descend (from 

the pUlpit) and prostrate himself, when he reeites the 
67 

ehapters requiring prostration from the pUlpit,-. 
- -Malik - Nafi' _ 'Abd Allah b. Dinar - 'Abd Allah b. 'Umar 

saids 

A person asked the Prophet about the night prayer. 
The Praphet replied 1 "The night prayer should be 
offered two by two (Rak 'at); and when someone i s 
afraid of the dawn he should add one (Rak'ah) at 
the end of the twos and thus, make the number odd.t6B ... M 

Malik - Nafi' saida 

l was wi th "Abd Ali ah_b. 'Umar in Makkah and the sky 
was elouded; 'Abd Allah beeame afraid of the dawn 
~during his night praye~ -1_and he added one Rak'ah 
to his a~ready said Rak'at L whieh were even in 
number -1. Then the sky beeame cleaÀ and he reali­
zed that it was still night, so he Ladded one Rak'ab 
to the odd number ~ and evened the Rak'Vt of his 
prayer. Then hepontinued praying two by two, when 
again he beeame afraid of the dawn he added one 
Rak'ah to his even number and made the number of the 
prayer into odd.69. 

Malik - Ibn §hiha'b - Sa'd b. ~bI Waqqa~ used to sayl.4h1s night 
'0 prayer after the 'Ishii'prayer and used to make it odd by one. 

These three ~adiihs, one from the Prophet and others 

by 'Abd Allah b.'Umar and 5a'd b. Abi Waqqas very explieitlY • 

speak about the praetice of the Prophet and of the Companions, 

but Malik does not ~pprove them. He rather gives his own 

op inion c:ombin ed wi th the prae tic e. He say SI "Th e prae tice 

with us is not aeeording to what has been related, but the 
71 

least number of Witr 1s three". 
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Mal ik - Ab! 'Ubayd - 'Ubadah - b. N'usayi - Qays b. al-H.l'!lb, • 
- Abi 'Abd Allah al-Sunabhi saida • 

l came to Madinah during the Caliphate of Abu Bakr 
al-SiddIq, and said al-Maghrib p~ayer behind him. 
He reci ted in the first two Rak' at the Umm al-QuD' an 
and a chapter from the Qisar chapters of the Quvan • 

• 
Then he stood up for the third Rak' ah and l got_clœser 
to him and l heard him reciting t~e Umm al-QurJan and 
this ve~se: Rabbana la tuzi~ qulubana.ba'd idh 
hadaytana.72. 

Malik - Nafi' - 'Abd Allah b. 'Umar used to recite in each 

of the four Sat'at, the Umm al-Qur'an and another chapter 
73 

fr om the QurJ an, when he said tha t prayer .loDe. 

Against the practice of Abu Bakr and 'Abd Allah b. 

'Umar, Malik favours his own practice and saysl "We donot 

likefthis practice; rather we say our ,ractice is not based 

on this (practice). Nothing will be recited after the Umm 
.. _ 74 

al-Qur' an in the third Rak 1 ah." Al-~afi' i pointed out to 

al-Rabi': "When 'Umar b. 'Abd al-'Aziz heard of the practice 

of Abu Bakr he adcbpted it". Then al-.§hafiti asked hima "Do 

you leave the practice of Abu Bakr, Ibn 'Umar and 'Umar b. 

'Abd al-'Aziz for the practice". To which al-Rabi' retorts 

confidently: "We are opposed to aIl this and we repeat. 

nothing will be added after th~ first two Rak'at to the ]mm 
_75 

al-Qur' an. n 

Malik -Ibn Shihab - Irak b. Malik - Sulayman b. Yasar said: 

A person from Bani Sa'd b. lay~ was riding on a 
horse. He trampled the toe of a person from the 
Juhaynah which bled profusely; consequently he 
died. 'Umar b. al-Kb.attab asked the defendantss "Do 
you swear by God fifty oaths that the deceased did 
not die of it" ? They refused to swear. Th en 
he ask ed the pl ain ti f:Ba "Do you swear "? They also 
...... .r 
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refused. !hen 'Umar deeided to award hal f of the 
blood-money to be paid by Banu Sa'ds' 76. 

Malik sets aside this deeision of 'Umar by saying: 
77-

"The praetice is not based on it." 

'Abd Allah b. 'Umar reports that 'Umar was washed, 

shrouded and prayed over (at his funeral). After reporting 

this Hadith Malik remarksl "It has reached me from the . -
learned (ahl al-' ilm) that the martyrs were not washed, nor 

was prayer said over them. They were buried in the elothes 
78 

in whieh they were killed." 

Not only does Malik dispose of Hadi.:th,s from the Compa-
• 

nions on the basis of practice; he also subordinates them 

by means of his own considered opinion combined with practice. 

Malik - Nan' - a slave of 'Abd Allah b. 'Umar, who was a fugi-

tive, was accused of theft. 'Abd Allah b. 'Umar sent him to 

Sa'id b. al-'Asi, the Governor of Madinah for the cutting off 
• 

of his hand, Sa'id refused to cut off his hand and saida "IVe 

do not cut off the hand of a fugitive slave ",hen he is accused 

of theft. Il 'Abd Allah b. 'Umar asked Sa'id, "In which verse 

of the Qur' an cl 0 " ru ~ 1 ~- find thi s inj unction "7 Then 'Abd Allah 

b. 'Umar ordered the cutting off of his hand, and it V/as eut 
79 

off. 

Against this decision of 'Abd Allah b. 'Umar, Malik 

quotes the opinion of al-Qasim b. Mu~ammad, Salim b. 'Abd All­

ah and 'Urwah b. al-Zubayr that they used to say "When a fugi-

tive slave isaccused oftheft,the pmishment of cutting off hand 
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will not be inflicted D• Malik endorses this opinion by sayingl 

"The matter about which there is no disagreement among Us 1s 

that, when a fugitive slave is accused of theft his hand will 
80 

not be eut off." 

Malik - Hi~am b. 'Urwah - 'Urwah - 'ii~ah used to 

say. "Nonsensical oath (laghw al-Yam1n) 1s the saying of a 

person"la wallah la wallah". Against this interpretation of 

,A'i.ihah, M;lik saida "The best that l heard L-in this eonnee­

tion J is that the "nonsensical oath" 15 the swearing of a 

person eoncerning something about which he is confident that 

it is in accordance with what he thinks, then he discovers 

later on that it was not like that. That 1s the nonsensical 
81 

oath. " 

IV 

We have se en Malik's treatment of ~adI~hs from the 

Prophet and also his attitude towards ~adi~s from the 

Companions. ~adi.ths from the Successors are also very import-

ant for Malik, and we do not find them to have less legal 
..1 -

force in the MUwatta than Hadiihs from higher authorities i.e. 
----~.~.- ~.------

~adi~s from the Prophet and from the Companions. Malik's treat-

ment of these Hadiihs is no different from his treatment of 
• 

Hadi~s from higher authorities, So far as their agreement or 
• 

disagreement with Malik's doctrine is concerned. Wesee many 

examples in the Muwa~1:~ where such ~adi!h.s are discarded when 

there is a clash between the practice or doctrine of Malik and 



H ad i.:ths •. • 
Malik - Raziq b. Hakim related that he had caught a 

• 
fugitive slave who had commltted theft. Raziq said that he 

was in doubt about what to do. So he wrote about it to 'Umar 

b. 'Abd al-'AzIz asking him about the pun~ishment in such a 

case; 'Umar b. 'Abd al-'Aziz was Governor those days. Raziq 

wrote to him informing hima nI have heard that when a fugitive 

slave is convieted of theft his hand should not be eut off". 

He said 'Umar b. 'Abd al-'Azlz wrote to him refuting his 

l ettera "You wrote to me that you had heard that a fugitive 

slave, when he eommits a theft, will not have his hand eut 

off, and God al-Mighty says in his Book. The hands of both ;.,4 

male thief and female thief should be eut off ••• lf the theft 
82 

amounts to one fourth of a dinar his hand must be eut." 

Malik does not approve this ~adi~ and relates the opinion of 

those who agree with his doctrine: Malik saide "Al-Qasim b. 

Muhammad and Salim b. 'Abd Allah and 'Urwah b. al-Zubayr used 
• 

to say that when a fugiti~e slave commits a theft the punish-

ment of amputation of hands is not obligatory". Malik endorses 
no 

this view sayinga "lhat is the matter about which there isLdis-
83 

agreement among us." 

Malik - 'Umar b. 'Abd al-'Aziz commanded Muhammad b • • 

Muslim to order the reciters (of the QurJan) to prostrate them-
_ _ 84 

selves during the chapter iQha al-sama)in~aqqat. Against this 

general command of a Cal iph throughou t the Cal ipha te, Mal ik s aid: 

"The practice with Us is that there are in the Qur)an only eleven 



pro stra ti on stand there is no pl' ostra tion in the Mu fa~~ al 
85 

chapters." This statement of Malik does not include i!lli,a al-

sama' inshaggat where prostration was held to be necessary by 

'Umar b. 'Abd al-'Aziz, 50 much sa that 'Umar b. 'Abd al-

'Aziz took much pains to promulgate prostration in this chap-

ter by a decree throughout the Caliphate ' ~ Ibn al-Musayyib, Ibn 

.§hihab and Rabi'ah (three major authorities of Malik) declared 
86 

that a person can perform al_Hajj on behalf of another. Malik 
• 

does not approve the unanimous decision of the three great 

aU th ori ties of Madinah and says l "The prac tice wa s n Dt a cc 01'-

87 
ding to their view." 

The conclusion of wha t has been said 50 far i s that 

the Hadi~s from the Prophet and from subsequent authorities 
.!-----

are aIl legal arguments with Malik. They are aIl equal in 

legal force and one does not have preference over other.They 

supersede one another indiscriminately. In this process 

of supersession there is no distinction among ~adi.ib.s from 

the Prophet, from the Companions and from the Successors.Dur-

.J 
ing our study of the ~adi.:ths in the Muwa~~a wehave realized 

that in the process of supersession 'amal (the practice) and 

thp. personal considered opinion (L2a) of Malik himself hold a 

prominent place.lt is evident from our study of MaIik's use of 

~adrth that the 'amal and ra'Y were always above other argu­

ments. These two principles often superseded the others but 

were never superseded by them. Thus, we can conclude that 50 

far a s th e 1 egal al' gumen ts in the Mu wa tta' are con cerned 'amal .. 
and ~ are the highest arguments. Further, it emerges from 

the evidence that 111ad: :t.!.h~ f~9~ ~~E:I Prophet or from any 
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subsequent authority, for Malik, are not the final criterion 

to judge the right Islamic point of view on a certain legal 

issueJ rather they seem to provide evidence to support a view 

accepted on grounds other than that of the ~adi.th.s themselves. 

It shows that the ~adr~S do not occupy the same position in 

the Muwatta' as they occupy in th e orthodox view. They are, •• 
rather one of the arguments much like other legal arguments 

in the Muwattl, therefore, they cannot be the most authoritative 
•• 

basis of the Sunnah in the Muwattl. This means that the .. 
concept of Sunnah in the Muwatti is essentially different from 

· . . 
the concept of Sunnah essentially based on the ~adi.:ths, where 

th. Hadijh possesses an overriding authority and constitutes 
.!-.....-

the final and decisive argument. 

1. 
2. 
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CHAPTER III 

DI FFERENT SHADES OF SUNNAH IN THE LI GHT 
OF DIFFERENT TERMS USED IN THE MUWATTi 

•• 

By th e time of Mal ik th e id e ali ty of Sunnah or the 

normative and exemplary conduet set forth by the Proph,et, 

after passing through several phases, had taken certain defi-

nite shapes and had begun to emerge in the form of eustoms,usa-

ges and practiees, though the Prophetie Sunnah as a general 

umbrell a - con cept was pre sent a t aIl time s. Th e Muwa tt: i s •• 

a good record of aIl these terms and their different shades. 

During the Gmayyad rule, although the pOlitieal capital of 

the state had shifted to Damaseus, the intelleetual centre 

of the Umayyads continued to remain in Madinah. Thu: the 

Madinese were able to continue their intellectual Islamic 

-tradition from the very first century of Islam. Malik in his 

Muwatt~ has codified the Islamie learning of Madinah.Professor .. 
~ 

Joseph Sehaeht, writing on the Muwatta has remarkeda "The .. 
object of the Muwatt: is to give a survey of la w and justice, 

•• 

ritual and practice of Religion according to the Idjma' of 

Islam in Madinah, accord lng to the Sunna usual in Madinah 

and to create a theoretical standard for matters which were 
1 

not settled trom the point of view of Idjma' and Sunnah." 

82 
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Dr. Fazlur Rahman has pointed out two meanings of 

" Sunnah in the Muwatta • After quoting an example from the .. 
) 

Muwatta in which Sunnah is used twice, Dr. Fazlur Rahman re-
: . 

mark SI 

Whereas in the one case it does mean "the practice" 
or "established practice in Medinah" it cannot mean 
this in the second case, for one does not ask in the 
face of an agreed practicea Ils there any Sunnah 
with regard to this' ? In the second case then, 
Sunnah must mean an "authoritative" or "normative" 
precedent. But whose normative precedent? Obviously 
in this case the Sunnah is either the Sunnah of the 
Prophet or of any subsequent authoritY2under the 
general aegis of the Prophetie Sunnah • 

Dr. Fazlur Rahman's inference from this Interpretation of the 

term Sunnah is that there are two related conc~pts of Sunnah 

in the Muwa;;: • (1) The practice or the established practice. 

(2) An authoritative or normative precedent. That is also the 

conclusion of Professor Schachtl' "But the Ipractice' of the 

Madinese does not simply reflect the actual custom, it OOD-
3 

tains a theoretical or Ideal element." 

In the following we shal! see what different terms 

Malik has used to express his idea of Sunnah in the Muwa~~{. 

Then in the light of these terms we sha!l attempt to define 

the concept Sunnah in the -Muwattl. M:i'lik has used many terms •• 
to express the concept of Sunnah, which, in fact, represent 

different shades of the concept of sunnah. The terms used for 

" Sunnah in the Muwa~~a are as follows: 

1. "Th e pr ac ti ce or op ini on of the p eop! e of Madinah" 
_ 4 

(al-amr alladhI adraktu 'alayh al-nas). 

2. "The agreed practice or opinion among us" (al-amr al= 
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_ 5 

-mujtama' 'alayh 'indana). 
= 

3. "Th e prae tiee or opinion a cc ording to the sehol ars of 
_ 6 

Madinah" (' ala 5!h,alika adraktu ahl al-' ilm bibaladina). 

4. 

6. 

"The praetiee or opinion aeeording to us"'al-Sunnah 
_ _7 

'indana, Al-aml' 'indana). 
8 

"The long established praetice" (madat al-Sunnah) • • 

"The Sunnah of the Prophet of God" (Sunnah Rasul 
9 

Allah) • 

These terms have other equivalents also. " The expression "the 

practice of the people of Madinah," has the following equi-

valentsl 

1) "The practice of the Muslims on which there is no dis­

agreement" ( Sunnah al-muslim1n allati la ikhtilaf';' 
- - 10 

fiha). 

2) "!bat is the practice with us on which there is no 

disagreement and the people have always been practi­

sing it" (tilka al-Sunnah allati lLik.h.tilaf fiha-
_ Il 

'indana walla~i lam yazal 'alayh 'amal al-nas). -
3) "!bat is the practice which is without doubt and 

without disagreement"('ala hadha al-Sunnah allati la 
_12 

.2.hakk fiha wa la i,khtil af). 

4) "1he custom which is being practised, its knowledge 

is in the hearts of the people, and that is what the 

people had been practising in the past" (al-amr 

al-ma'mul bihi wa ma'rifah àhalika fi ~udul' al-nas 
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_ 13 
wa ma Madamin 'amal al-madiyin fih). 

• • 
The phrase "the practice or opinion according to the scholars 

of Mad inah" ha s al so been e xpressed in oth er forms 1 

1) "The pr.ctice or. opinion l heard the scholars talking 
14 

abouta (al-amr alla.d.hi sami'tu min ahl al-'ilm). 

2) "The scholars have always followed this practice or 

opinion" (al-amr alla&hi lam yazal 'alayh ahl al-'ilm 
_ 15 

bibai adipa). 

3) "The .opinion of those who have sound know1edge and 
16 

insight" (ahl al-ma'rifah al-basar) • 
• 

4) "The opinion or practice of the people having know1edge 
17 

and understanding" (ahi al-'ilm wa al-Figh). 

5) "The opinion or practice of those ,.~Ilted predecessO'rs 
_ 18 

who have passed away" (ahl al-fadl alladhin madaw). . - . 
The term "established practice" has been expressed in the 

following waysl 

2) 

3) 

"The established practice has been like this" (madat . 
19 

bi~a1ika a1-Sunnah). 

"'lhe practice of the predecessors had been according 
_ _ 20 

to this" (ma mada min 'amal al-madiyin fih). 
• • 

"The established practice among us" (al-Sunnah a1-
_ _ 21 

jhab!tah 'indana). 

"The practice about which there is no disagreement" _ _ 22 

~ al-Sunnah allati la ikhtilaf fiha). 
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5) "The practice of the Muslims about whicQ there is no dis-
_ 23 

agreement" ( Sunnah al-muslimin allati la ikhtilaf fTha) 
_ 24 

"The practice according to us" (al-Sunnah 'indana). 6} 

7) "The practice according to us about which there is no dJis-
25 

agreèment" (al-Sunnah 'indana allat! .la i,khtilaf fIha). -
.nother term synonymous with the term "~-Sunnah 'indana" is 

"al_amr 'indana". And this term "al_amr" has its other equiva-

lellts toos 
_ 26 

1) "The practice or opinion according to us" (al-amr 'indana). 

2) "The agreed practice or opinion according to us" (al-amr 
_ 27 

al-mujtama f 'alayh 'indana). 

3) "The practice about which there is no disagreement among 
_ 28 

us" (~-amr alla~i la ikht!laf f!h 'indana). 

4) "The practice or opinion which the scholars of our city 

have always followed lf 
( al-Amr alla.Q.bi lam yazal 'alayh 

_ 29 

5) 

6) 

7) 

8) 

ahl al-film bibaladina). 

"The practice or opinion, weIl known, trustworthy" (amr 
_ 30 

ma' mul mawqut). 

"The practice on which the people have always been (agr­
_ 31 

eed) { al-Amr alla~i lam yazal 'alayh al-nas 'indana}. 

"The agreed practice with Us on which 1 found the 

scholars of our city"(al-amr al-mujtama' 'alayh 'indana 
_ 32 

wa alla4hi adraktu 'alayh ahl al-'ilm bibaladina). , 
"The agreed opinion or practice about which there is no 

disagreement, on which 1 found the scholars of our city" 
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( al-amr al-mujtama' 'alayh all~i la ikhtilaf fih 
33 

wa all~i adraktu 'alayh ahl al-film bibaladina). 

9) "The opinion or practice on which there is no disagree­

ment and none of the scholars of our city 1s in doubt 

about i t, and th e ac tuaI prac tic e i s al so accord ing to 

it" (al-amr alla.s!hi la i.t.b,tilaf fih wa la .s.hakk 'inda 
34 

ahad min ahl al-film bibaladin; wa ka~alik al-'amal). 

~.------------------------------------~---------------

10) "The practice or opinion on which there is a vast majo­

rit y of scholars in our city (al_amr all~i kanat 
_ 35 

'alayh al-jama'at bibaladina). 

Il): "Th e usage which i s under prac tice and i ts recogni ti on 

is in the h.earts of the people and the practice of the 
.:.:. 

predecessors had been accordinglY (al-~uk.~ al-ma'mul bhhi 

wa ma'rifah ~alika fi sudur al-nas wa ma mada min lama! 
36« • 

al-m;diyIn fTh) • 
• 

!hese are the different terms used by M"Slik in the Muwa~~â 

to express the concept of Sunnah. Though Malik has used these 

terms in order to refer to the Sunnah, they are not altogether 

identical in force. They constitute rather different shades 

of the Sunnah and exhibit gradations. A closer study of the 

} 

contents of the Muwatta shows that these terms have historieal .. 
significance. For example, when Malik uses al-Sunnah al-thabi-

37 _ 38 

tah or al-amr alla~i lam yazal 'alayh al_nas etc., he seems 

to convey the sense that such a practice has come down to the 

time of Malik from his predecessors and people still practise 



it. But when Malik uses the term al-Sunnah 'indana or al-amr 

'indana or al-amr al-muitama' 'alayh 'indana etc. he seems to 

convey the sense that the people in Madinah follow a praetice 

like this or that sorne of the scholars or Malik himse1f thinks 

that at present the pract1ce shou1d be aeeording to this. 

The terms al-Sunnah or al-amr or al-'amal,meaning ac-

tuaI custom of the people of Madinah,it seems,denote the basic 

and fundamental Ingredients of the concept of the Sunnah in 

~ 
the MUwatta • Malik has used three wordslpractice (al-Sunnah), 

• • 
39 

ac tuaI cus tom (al-' amal) and the pre valent prae tice (a1- amr) • 

But aIl these three terms have also been used to express the 

practice of those who have passed away. When they are used in 

this sense, they are meant to provide arguments for supporting 
'"' 

the prevalent praetice and they are not used to denote a stan­

dard of conduet or to judge the va1idity of the actual practi­

ce. Rather the past 1s judged by the present. Tha t is why actual 

praetice has preference over aIl other forms of practice des-

-' cribed in the Muwatta. There is a mass of evidence to süppo-

rt this view, but the fOllowing is the most glaring example. 

Describing a certain issue, in the Muwatti , M;lik saysI"That .. 
is our agreed opinion, that is the opinion l heard .from those 

whom l like,that is the opinion on which the leaders (of opi­

nion) of the past and of the present have · agreement and that 

is the agreed practice and that is the mode which the people 

have always been practising" (al-amr al_mu;tama' 'aiM 'inda-

~, wa allaQhi sami'tu mimman ar~a, wa alla~i ijtama'at 'a1a­

yh al-a.? i mmah fi al- qad im wa al-Had i th ••• \lia tilk a al-Sunnah . -
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allati la ikhtilaf fiha 'indana, wa all~i la. yazal 'alayh 
_ 40 

~mal al-nas). 

Here three terms have been mentioned. First, the agreed 

opinion of Malik's group, secondly, the opinion of the scholars 

of Madinah whom Malik liked and the unanimous opinion of the 

scholars of the past and present, thirdly, the actual practice. 

These terms are very significant for the .following reasonsa 

The practice of the past and the agreed opInion of the scholars 

of Madinah are not ipso · facto identical with the actual practice 

of Madinah. Their juxtaposition is meant to show that the prac­

tice of the pa st and the a greed opinion of the schol ars of 

Madinah are similar in the sense that they are used as arguments 

to provide documentation to establish the validity of the actual 

practice of Madinah, which means that the practice of the past 

or the agreement of the schçlars of Madinah are not independent 

criteria to judge the validity or genuineness of the present;ra­

ther they are used to sUpport the prevalent practice. In other 

words, the actual practice (al-' amal) is a basic ingredient in ;"", 

Malik' s concept of Sunnah to which other constituents are added 

as corroborative elements. Nevertheless the element of the idea-
41 

lit Y of Sunnah overrides even the prevalent practice. Thus the 

most fund amen tal and basic concept of Sunnah in the Muwatti is .. 
ideal or normative practice. We will revert to the docymentat-

ation of this point in our chapter on Sunnah. 

Next to the "actual practice" comes the term "agreed 

practice or op ini on among Us ". We have already seen i ts vari-

ous expressions. The most important among them are the followings 
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"That is our agreed opinion, about which there 1s no 
42 

disagreement and 1 found the scholars of our city on it, ft or 

rtrhat is the practice or opinion about which there 1s DO dis- · 

agreement and none of the scholars of our city has any doubt 
43 

about it and the actual practice 1s also accordingly. Il It 

seems from this paraphrase of the term that it has been applied 

to cases where the scholars generally :agree and the people ge­

nerally practise it, though differences May exist among the 

scholars, and the whole Muslim community of Madinah May not 

necessarilY practise it. 

The term "That is the opinion or practice of the scho­

lars of our,.6itY 'f"(ahl al-film bibaladina) does not Mean that 

aIl the scholars of Madinah held that opinion unanimously.The 

available evidence in the Muwatt' seems to support the view .. 
that Malik used thi~erm when sorne of the scholars of Madinah 

agreed with his opinion. There are references in the Muwatta 
.? 

• • 

which show that Malik was speaking on1y of those scholars who 

shared his opinion. Though Mâlik has used this term absolute­

ly at Many places, here and there he has clearly shown that he 
44 

meant only certain sc~olars and a particular group among them. 

Sometimes he clearly sayss "The scholars whom l li,ke" (..2.l.i. 
45 

ha2.ha adrak tu man ar~"i min ahl a1- film) • At on e pl ace he Us ed 

tbe term al-amr al-muj tama f 'al ayh 'ind an; (the a gre ed opinion 

cr practice with 'Us) and at the end Malik addsl "This is the 

opinion or practice on which there has been . (agreement of) a 

majority (of scholars) of our city" (wa ha.Q.ha al-amr alla~i 
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46 
kanat "alayh al-jama'at bibaladina). 

In the light of the above discussion we can c~nclude 

that the terms "the agreed opinion or practice among us (al­

amr al-mujtama' 'alayh'indana) and "the opinion or. practice 

of the scholars of our city'" wa 'alayh adraktu ahl al_film 

bibaladina)are not general in sense as apparently they seemed 

to be;rather they are used to show the agreement of sorne of 

the scholars who agree with Malik.' We shall discuss this 

point in th:e following chap ter in d eta il. 

The term "the practice according to us" ( al-Sunnah 

'indana or al-aœr 'indana) may mean the practice or opinion 

-according to the circle of Malik or according to Malik him-

self. This term certainlY does not mean what is meant by 

the terms "the practice of the people of Madinah" or "the 

practice or opinion of the scholars of Madinah". The terms 

al-amr 'indana or al-Sunnah 'indana are limited in scope 

wher eas the former term sare general. For exampl eJ Mal ik on a 

given issue says; "The practice according to us (is the same) 
47 

on which I found (agreement among) the scholars of our city". 

Here Malik has distinguished between ' " the practice according 

to us" and "the practice accc)rding to the scholars of Madinah!'. 

This shows that there was a c:ircle of schOlars or a circle of 

Malik's pupilS in Madinah headed by Malik himself where Malik's 

op inion domina ted, and tha t circle was cl early dis tin guished 

from other scholars of Madinah. When both the groups or aIl 

the groups or aIl the groups of scholars in Madinah agreed 

with one anothex or when the opinion of Malik's group was in 



92 

harmony with the opinion of other groups, Malik used the term, 

"the practice according to Us on which 1 found the scholars 

of our city (in agreement) ft (al-Sunnah 'indan; wa alla~i ad­

raktu 'alayh ahl al-'ilm bibaladina), On another occasion Malik 

used the term, al-amr'ndana (thepracticè according to us), 

and then at the end of the issue he added 1 "1 found on thi s, 

those scholars whom 1 like ('ala h;dh; adraktu man arda min - . 
ah! a1-' ilm) 1 Here M';lik has identified his opinion with the 

opinion of those scholars who are in harmony with him on this 

issue. Sometimes the term al-Sunnah 'indana is qualified with 

a clause allatt la ikgtil;f fih; (the practice according to 

us about which there is no disagreement). It seems from the 

contexts of the terms that both the qualifying clauses Jiâ 

- -alla.sUl,i adraktu ahl al-'ilm bibaladina and allati la i.!ill.tilaf 

11hâ are synonymous in the,sense that by the use of both of 

them Malik wants to support his contention by referring to some 

authorities in Madinah. Nevertheless, neither of the two means 

that it represents the consensus of the people or scholars of 

Madinah at large. From these examples we can understand that 

the term al-amr 'iodana or al-Suooah 'indana means the Opinion 

or practice according to Malik, as the qualifying clauses have 

shown that the scholars or people, of Madinah were not first 

included in the term but were suffixed or affixed later on o A 

very clear example of this is the issue dealing with the nulilber 

of prostrations in the Qur·>an. Malik says al-arnr t indana 'the 

practice or opinion according to us) is that there are only 
- 48 

eleven prostrations in the Qur)an and there is 00 prostration 
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in the Mufa:fa1 chapters. Malik has expressed this opinion 

after reporting numerous Hadiths in the Muwatta' contrary to . - t. 
his own view, from the Prophet, from the companions and from 

. contemporary scholars, even from those scholars who were his 
49 

very reliable authorities. This means that the term al-amr 

'indana was his personal opinion; even when he opposed aIl 

the authorities of Madinah and held a solitary doctrine, he 

used the term il-amr 'indana. 

Malik asked Ibn itl.ihab al-Zuhri about the pr egnant wo-

man in case she sees bleeding. Ibn .2hlhab saida "Such a woman 
50 

should keep away from prayers.- After quoting Ibn'§hihab on 

-the issue, Malik endorses Ibn §h.ihab's verdict in these wordsl 

"And that is our opinion" (wa ka,gnalika al-amr 'indan;) .Here 

al-amr 'indana is distingullshed from the verdict of one of the 

leading aul1horities of Malik., and therefore, it is his personal 

opinion. It is obvious that 'indana here does !!.2.1l:nclude Ibn 

Sbih"âb as is testified by the expression klsllialika. 

On a certain issue Malik said: "The practice according 
51 

to us is in accordance with the ~aài1h of Hi~am b. ·Urwah-. In 

this case Malik quotes ffiany statements and reports from different 

authorities of Madinah and at the end prefers one of them out 

of many and declares that his opinion waS in accordance with 

the opinion of Hisham b. • U rwah. He exp re sse s hi 5 P ersonal .f1 

opinion but uses the word 'indana which in fact, is equivalant 

in force to 'indi (in my opinion). 

Malis has reported numerous decisions, jUdgements and 

opinions of somg of the previous Caliphs, governors and judges 
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in Madinah and has used this material as an argument ta supp-

art his particular view" It is possible that the entire body 

of material created by these agencies is an essential part of 

the actual practice of Madin~h prevalent at the time of Malik. 

Nevertheless, despite its impDrtance, the material, as a 

whole, or any of the decisions, opinions, or verdicts attribu­

ted to these authorities have not been treated as Sunnah in 
.J 

the MUwatta • Rather the entire material is treated as an argu-.. 
ment ta provide evidence te support Malik's particular point 

of view. 1 t i s in tere sting ta note tha t n ot on1 y have the d eci-

sions, opinions and statements of these authorities not been 

called Sunnah, but such materials reported even from the Com-

panions have been treated in the same way and are not called 

Sunnah. Even Abu Bakr and tUmar are also treated in this 

manner. On this very point Ibn ~azm criticizes Malik and 

accuses him of not unfailingly fOllowing the practice of Abu 

Bakr or ·Umar. Ibn Hazm says that Malik reported only ten 
• , 

decisions of Abu Bakr in the Muwa\~a and actually opposed 
52 

e i gh t 0 f th em. 

The Most striking point in this regard is the fOllow-

ing statement of Malik on a certain issue. "Nothing has been 

reported from the Prophet nor has any Sunnah been established 
53 

regarding it". In this case Sunnah is clearly distinguished 

from anything coming (verbally) from the~Prophet. This expl!cit-

" ly shows that the term Sunnah in the Muwa~~a usually means 

the actual practice prevalent in Madinah; and the decisions, 



statements and opinions of aIl the previous authorities do 

not necessarily constitute Sunnah, rather they are arguments 

to establish its validity. But Malik exercised his discretion 

in using them as arguments. 

The term "Sunnah of the Prophet" has been mentioned 

in the Muwattl thrice. First, it occurs at a place when Abu .. 
Bakr tells a certain grand-mother that he did not know the 

54 
Sunnah of the Prophet of God in regard to a certain matter. 

Secondly, it appears when Malik reports from the Prophet. "1 

am leaving among you two things. You will not deviate so long 

as you cling to them, viz. the Book of God and the Sunnah of 
55 

--the Prophet." Thirdly, it occurs when 'Abd Allah b. 'Umar 

sending his oath of allegiance to 'Abd al-Malik b. Marwan 

wrote to himl "1 assure you about the hearing and obedience 

which is (based on) the Sunnah of Allah and the Sunnah of 
56 

his Prophet." AlI the three usages of the term show that 

their mention in the Muwatt' i5 for the sake of information .. 
and report. Further, in the same report where Abu Bakr is 

re~ated to have said that he did not know the Sunnah of the 

Prophet in a certain regard, it .is stated that when the case 

was presented to 'Umar he did not even mention the term "the 

Sunnah of the Prophet". Rather he said, "No decision in that 

regard has so far been given." Thus he did not use Abu Bakr's 

terDll, "He knew no Sunnah of the Prophet in that regard." The 

sec ond occur rence of the term "th e Sunnah of the Proph et" 

is only a report which even as a report falls short of histo-
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rical standards. It is reported only by Malik himself direct 

from the Prophet, and he has mentioned no authority·.except 

himself. The third occurrence is again a sort of report con-

veying what 'Abd 4\llah b. 'Umar sent to'Abd al-Malik b. Marwan. 

From what we have said with regard to the usage of 
.) 

the term "the Sunnah of the Prophet" in the Muwatta, it beco-• • 

cornes abundantly clear that the verbal transmission of the 

term, "Sunnah of the Prophet," as such has no connection with 

~ -the basic concept of the Sunnah in the Muwatta. Malik has 
•• 

never used this term in the Muwatt: as a criterion to judge . . 
the validity of the Sunnah prevalent in Madinah. It has never 

been used as a final resort and as a standard of conduct. As 

a matter of fact the term as sU ch has not been given any imp­

ortance and has not been treated above the level of a report. 

The terms "the best that 1 heard in this regard" (ah----
san ma sami'tu ilayyê!L.and "1 think so"(!.!.! ) or "1 do not 

think son (wal; ar; ) are also very significant sO far as the 
J 

concept Sunnah in the MUwatta is concerned. As we have already 
t • 

said in our discussion of the term al-Sunnah 'indana (the pra-

These expressions are equivalent as ideas. On a given issue 

Malik says al-amr 'indana (our opinion) is according to the 

report from Hi~am b. 'Urwah, and at the end of the report 
57 

Malik addsl "That is the hest that 1 heard in this connection." 

Here in this example al-amr 'indana and huwa aQabb ma sami'tu 

ilayya fi Qhalik are synonymous. Malik uses these terms to 
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express his preference of one opinion over others. This mean-

ing of the term Œecomes clear from his arbitrary choice of a 

particular report from among other reports contrary to the 

one he chose. 

Sometimes Malik leaves matters to the discretion of 

the ruler, when he does not find any satisfactory practice 

on the issue in question or feels himself uriable to give his 

own personal opinion. For example, when he was asked about a 

certain issue he said: "This is a case where the Imam would 

decide," although a decision and a precedent from a leading 
58 

authority of Madinah existed. 

We have expl ain ed above the terms u sed by Mal ik to 

express the concept Sunnah in the Muwatt/ and have also sh-
•• 

own that they express different shades of the concept Sunn.h 

in the Muwa~~a'. The actual practice prevalent at the time of 

Malik in Madinah pOssesses important placè in his arguments. 

He, however, is not always satisfied with the practice as he 

is not bound to stick to the reports and statements of the 

previous authorities of Madinah. That is why he gives a ver­

dict contrary to the reports of the previous authorities as 

well as to the actual custom. 

Next we shall deal with a very tricky term, al-amr 

al-mujtama' 'alayh 'indana ( the agreed opinion or practice 

with us), in order to see whether it means the consensus of 

the people of Madinah at large, or the consensus of the sch-

olars of Madinah or something else! As the term has a 



98 

close relation to the concept of Sunnah as the prevalent pra-

.; 
ctice in the Muwatta we must investigate the matter in sorne .. 
de tail. 
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CHAPTER IV 

AL-AMR AL-MUJTAMA' 'ALAYH 'INDANi 
AND THE IDEA OF CONSENSUS 

1 

AL-AMR AL-MUJTAMA' 'ALAYH 'INDANA EXPLAINEO 

Malik 15 the first known jurist to have used very 

extensively in his writings a terrn which seems to give the 

impression of consensus. The terrn is ~amr al-mujtama' 'alayh 

" 'indana. When we open the MUwatta, we meet this term frequent-
•• 

ly in the chapters on social dealings and transactions. Oes-

pite this fact, however, the idea of general consensus of the 

whol e communi ty 1 s not C ommuni ca ted by thi s term; ra ther i t 

seems that the term suggests the local consensus of Madinah. 

Ne~ertheless, there 1s evidence to establish the fact that 

rlal i k wa s aware of the genera1 con sen sus of the commu"ni ty. Co-

mmenting on the validity of one witness and an oath, Malik ariti-

cises the view of certain jurists from Kufah, Ba~rah, Makkah 

and Madinah, and claimsl "This is a matter on which aIl people 
1 

and aIl regions have agreement". \'Je, however, do not know pre-

cisely what he meant by the terrn, 'al-amr al-muitama ' 'alayh'. 

But this much is certain that it did not include the whole 

Muslim community. In al-Mustasfa, al-Ghazali has held that in 
• 
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the thought of Malik this term means the consensus of Madinah 
2 

only. Abu Zaharah has inferred from al-GhazalY's statement ,~ -
that according to Malik consensus is what 1s agreed upon on1y 

by the jurists of Madinah, and no body else enters into their 

circle. This matter becomes clear from the fact that whenever 

Malik advances the argument of the consensus of the scholars 

on a certain issue, he saYsl "That is the agreed practice 

among us" (huwa al-Amr al-mujtama' 'alayh 'indana). Abu Zaha­

rah explains th1s term in this ways "1 f you read the Muwatta-' 
•• 

you will find ln i t a word,'.ins!.i., following the phrase,' al-amr 

il-muitam,' 'alayh. 'Indina, undoubtedly means the place i.e. 
3 

-- ? Madinah". AI-zurqanl, the chief commentator of the Muwatta .. 
says in his commentary while explaining the term, that 'indant 

4 
meant "in Madinah". Professor Joseph Schacht, writing on the 

consensus of the Madinese has pointed outs "One feature in 

which the Medine se idea of consensus differs fromthe Iraqians 

is that the Medinese restrict themselves to a local consensus, 
5 

that is, count only the iuthorities in Medinah". Al-.ê.h;fi,r has 

asserted that Malik had confined himself to the boundaries of 

Madinah, and talked of the consensus only as being the conseBsUs 
6 

of Madinah. Al-Rabi', the pupil of Malik and an addressee of 

al-Shafi'i, in his polemics stated positively to al-§hafi'i 

that they (Malik and his fOllowers) believed only in what the 

people of Madi~ah had agreed upon excluding the people of oth-
7 

er r e gion s. 

Following this line of thought (taking for granted 
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that wherever the term, al_amr al-mujtama l lalayh occurs in 

the Muwatta' it means consensus) the later Maliki scholars 
1 • 

have distinguished between the consensus on the essentials 

of Islam and that on points of detail. Thus, according to 

them, the consensus of the whole Muslim community of Madinah 

was related to issues such as the calI for prayer, and the 

calI to follow the Im;m (iqamah),. and not to begin the pray-

er with a loud bismilla, and on the instruments of scale 

and measurement such as the Mudd and the Sa' etc. The consen--- . 
SUs in the Muwatti on these essentials would be considered .. 
valid and the consensus on points of detail would not be bind-

8 
Ingo 

The majority of cases where Malik has used this term 

are related to the consensus of the scholars. Now the point 

to be determined 1s whether the word 'indana means aIl the 

scholars of Madinah or a group among them to whom Malik also 

belonged. If the latter is the case, the question arises 

whether one particular group is always referred to or whether 

the reference is indeterminate. This is a very difficUlt point 

to de termine. In fac t i t is s 0 di ffi cult: tha t a pers on I ik e 

al-~afi'i who was a direct pupil of Malik could not rèsolve 

the problem. He says: 

I wish 1 knew who they are whose opinions constitute 
consensus, of whom one hears nothing (precisely) and 
whom we do not know, Allan help us_! Allah h~s obliged 
no man to take his religion from.../.. private _1 persons 
whom he knows (not). Even if Allah had done so, how 
would9this justify taking one's religion from persons 
unknown n ? 
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Malik nowhere in the Muwatt~ has speci fied "these" 

whose opinions constitute consensus and what he means by 

the ahl al-'ilm bibaladina (the scholars of our city). Abu 

Yusu f a ls 0 hold s that when al-Awza' i and th e pe opl e of Madinah 

L-especiallY lv;;lik _7 use such terms as 1= bidhalika 'amilat 

~al-a~immah wa 'alayh ahl al-'ilm, it does not rnean that they 

refer to sorne actua1 practice of the Caliphs and the agreed 

opinion of the learned. Glccording to Abu Yusuf such terms are 
10 

ambiguous and obscure. Thus the consensus, if this is what 

is meant by the terms al-amr al-muitama' 'alayh or wa'alayh 

ahl al_film biba1adina, is to a great extent anonymous. 

Neverthe1ess, there are sporadic references in the 

Muwatta' where Malik sp"eaks of certain authorities. On a certa-
•• 

in point Malik refers to al-Qasim b. Muhammad, Salim b. 'Abd 
• 

Allah b. 'Abd Allah, Abu Bakr b. 'Abd al-Rahman, SUlayman b. . " 

_11 
Yasar and Ibn ~ihab. On another occasion Malik quotes 'Umar 

b. al-Khattab, 'Abd Allah b. 'Umar, 'Abd Allah b. Mas'ud, 
•• 

Salim b. 'Abd Allah, al-Qasim b. MUhammad, Ibn ~ihab and 
_12 • 

SUlayman b. Yasar. Malik's pupil Ibn al-Qasim on a particular 

issue has referred to the ahl_tilm of Malik by sayi1~ "the 

ancient scholars, that is Ibn al-Musayyib and others."But 

we cannot say with any certainty that these were the only sch-

01 ars who are re ferred to in th e Muwa tta' and whose opinion s .. 
constitute the consensus in Malik. In fact, what is more }J-[au­

sible is that wherever Malik uses such terms, he means sometim-

es one group of scholars of Madinah vho agree v.n.thhirn ona particu-



lar doc trine, and on another occasion he means another group 

of scholars who conform to his view on certain other points. 

Furthermore, these different groups of scho1ars do not nece­

ssarilY form a definite body in Madinah, rather sometimes an 

individual of a particular group referred to by Malik on a 

certain issue may be dropped, and on another occasion may be 

added to sorne other group. Therefore, the princip1e is not to 

refer to a particular body of scho1ars when they agree;rather 

the rule is to search out some of the scholars of Madinah who 

agree with Malik on a given issue. Nevertheless, the possibi1i-

ty of the consensus of aIl the schol_~s of Madinah cannot be 

ruled out since the term used by Malik is ambiguous. In that 

case the term, al-amr al-mujtama' 'alayh 'indana, wou1d not be 

sufficient; , it has to be qualifie~ by other phrases such as 

L-al-amr J a1laàhi la i.kh.tilaf fih allali.b.i adraktu 'alayh aH.l 
_14 

al-'ilm bibaladina. But according to the available evidence 

even this kind of situation is not final and conclusive. We 

will show later on that even with the usage of the qualifying 

clauses Malik has not always meant the whole community of 

scho1ars. Therefore, M;lik' s reference to the whole body of 

scholars is rare and an exception, the ru1e being what we have 

described ear1ier. The f0110wing example is very clear on 

the point: 

On a particular issue Malik says: "The practice or 

the opinion which l heard the scho1ars speaking of ••• That 

is the best that l heard, and that 1s the agreed practice or 

opinion~ ( al-arnr alla~i sarni'tu min ahl al-'ilm y •• 
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fahaSha a~abbu ma sami'tu ilayya wa huwa al-amr al-mujtama ' 
15 

'alayh). Here aIl three terms have been used, apparentlY, in 

on e and th e same sens e. At the outset, Malik star ts wi th 

what he heard of the pract1ce or opinion of certain scholars 

of Madinah. After explaining the matter he says. "That is the 

best l heard" and then at the end he adds, "And that is the 

agreed practice or opinion". His introduction to the issue 

indicates that Malik heard that particular case from an anony-

mous group of scholars in Madinah; which implies that it 1s 

not the opinions of aIl the scholars. Our assertion about 

his arbitrary choice of one group of scholars who were of 

Malik's opinion is further supported by Malik's statement. 

"lhat is the best that l heard". It shows that the opinion 

which Malik preferred on that particular issue was one out 

of many other opinions held by other scholars of Madinah whi­

ch Malik did not like. In other words, Malik' s arbitrary 

choice of one opinion out of many is equivalent to sorne of 

the ahl al-'ilm of Madinah out of many scholars. In turn 

Malik' 5 choice of this particular opinion of scholars becomes 

equivalent to the "agreed practice" (al-amr al-mujtama' 

'alayh), since the latter term 1s used to corroborate the 

former. This example gives a positive clue to understanding 

the meaning of the term al-amr al-mujtama' 'alayh 'indana in 

J 
the Muwatta • 

• • 
The most frequent usage of the term suffixed by the 

word 'indana (in our opinion or according to Us or amongst us) 



106 

needs further explanation. We have a1ready touched upon the 

issue in our discussion on al-amr 'indana and al-Sunnah 'inda-

lli. There we said that .the word '1w!iJli. may mean 'i.ru!l (accor-

ding to me). The same meaning may be conveyed by the word 

'indana in the expression al_amr al_muitama t 'alayh' 'indana. 

The above case is a c1ear examp1e of this meaning of the terme 

In this case "'alik has claimed, "And that 1s the ~9reed practi­

ce or opinion". But this agreed practice · or opinioli t in fact, 

was the opinion of sorne of the scholars of Madinah, which Malik 

pre ferred i .S over a gain st other s. 

Malik heard the scholars saying that there was no ob­

jection in fasting for a life-time (la ba's bi siyam a1-dahr) • 
provided one remains without fast on thEJ'days forbidden by the 

Prophet. Malik says. "And that is the best that 1 heard in 
16 

this connection". Here Malik identifies his personal choice 

with the opinion of the group of scho1ars in Madinah who held 

the opinion that fasting for a life-time is unobjectionable. 

On a specifie occasion Malik saysl "'l'his i ·s the agreed 

opinion according to Us and the opinion .of sorne of the scho1ars 

whom 1 like" (al-amr 'indana ••• wa 'ala ha~a adraktu man 
17 

arda min ahl a1-' ilm). The term "The opinion of sorne of the 
• 

scholars whom 1 like," in fact, is a very clear indicator of 

the fact that Malik used to exetcise his own judgement and dis-

crimination on the avail abl e material in the form of Ijadi.:t!ls, 

statements and opinions and gave his preference to a certain 

doctrine practised by a group of peopl e and re Id by sorne sch-
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olars. He then formulated his independent opinion and sought 

corroborative evidence from any corner from the general 

practice of the people or from a group amongst them or from 

the opinions and doctrines of sorne of the scholars who agreed 

wi th him on a par ticUl al' issue. 

A de ci si ve proof in thi s re gard has been provided by al-Rabi' 

the defender of Malik against al-jhafi'i in al-Umm. Al-Rabi' 

says, 

vie claim that_it is the constnsus of the people 

(ijtama' al-nas) that there are eleven prostra­

tions in the Qur'sn and there is no prostration 

in the Mufa;!ials 18 (a name given_to sorne chapters 

in the QurJan). To this al-~afi'i saysl "You mUst 

not say nit is consensus of the people unless aIl 

the scholars are contacted and when informed that 

there was a consensus of the people on what you 

claimed, they replled in the affirmative. The least 

they could say in this regard 15 'We are not aware 

of any of the scholars who disagree with what you 

claim to be an agreement. 50 far as your claim:"Th­

ere ls consensus of the people" is concerned (you 

must know that) the people with you in Madinah 

prefer to say "there i5 no agreement of the people 

a s y 0 u a 5 s um e"' n. 

After pl' od ucin 9 eviden ce from s orne of the hi ghe5t aU th ori ties 

of Malik again5tMalik's view, such as from 'Umar b. 'Abd al-

'Aziz and others, al-.â.haU'i addresses al_Rabi', 

Is it not proper for you to say that the people have 

agreement that there are prostrations in the Mufassal 

-rather than ço say that the people have agreement·· 

that there are no prostrations in the Mufassal. If 

you say that it is not proper to say so, sl~ce we do 

not know that actually they have agreed. But you 

claim that they_have agreement and you have not re­

ported ~any ~adi1h) from any of the leaders supporting 

your claim.I don' t reallyknow who those people are 

with you? Are they creatures none of whom i5 known. 

We have not advanced any argument against you except 
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from your own sources i.e. from the people of Madinah, 
and we have not considered the consensus (in thi s 
regard) except the consensus of the people of Madinah. 
You should correct your thinking. You must know that 
it is not proper for you to saya "There is consensus 
of the people in Madinah, .until there remains no oppo­
nent to the co~sénsus from the Scholars". Rather you 
should .. saya "In what they have differed we haye giyen 
preference to such and such".(Undeml~ntDèt.a~'~. 

To this criticism and analysis of al-.§.hafi'i, al-Rabi' franklY 

admits that his statementl "The consensus of the people," in 

fact, me.nt only the opinion of those scholars who agree with 
19 

Malik though others differed. 

The following points emerge out of the above discussDon. 

In this passage, al-~afi'i, the direct pupil of Malik, has ex-

plained the term al-amr al-muitama' 'alayh 'indana. It seems 

from the passage that the term iitama' al-nas (the agreement 

of the people), and the term al-amr al-muitama' 'alayh 'indana 

(the agreed opinion according to us)and the term al-amr 'indana 

(the opinion according t~s, are almost synonymous. In the 

passage al-Rabi' has used thefterm iitama' al-nas which is simi­

lar to its corresponding term in the Muwatt: al-amr al-mujtama o. 

'alayh 'indana. The term which Yahya in his version of the . 
" Muwatta has applied to the doctrine, "There are only elevefl 

prostrations in the,. Qux'an" is al_amr 'indana and al-Rabi' has 

used the term ijtama' al-nas for the same doctrine in this pa-

ssa·ge. This means that according to al-Rabi' the term al-amr 

'indana and the term ijtama' al-nas are synonymous. And there 

is no difference between the term iitama' al-nas and the term 

al-amr al-muitama' 'alayh 'indânâ, which in turn are equivalent 
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J to the term of the Muwatta al-Amr 'indana. 
1 • 

Though al-§.!:l.i.fi' i in principl e did not believe in 

the consensus of Madinah only (for he believed in the consen-
20 

sus of the scholars of the whole community), yet for the sake 

of argument he does accept the claim of consensus of Madinah 

only but asks for its evidence. He clearly declares that he 

would be satisfied by the evidence advanced only from the pure 

Madinese sources and not outside of them, provided that eviden-
21 

ce is conclusive. In this context al-.§.hafi'i asks. al-Rabi' " : . 

"So far as your claim,' There is consensus of the people'i .. con-

cerned, the people with you in Madinah say, 'There is no consen-

sus of the people as you assume to be the case' ". Here al-,âh­

;fi-fi being a direct pupil of Malik and knowing the detailed 

conditions of Madinah, its scholars, their agreements and their 

differences, declares that the claim of Malik was not correct 

and the schol ars of Madinah held di fferent opinions on the 

issue. This case indicates that when Malik claims consensus 

of the people of Madinah, it does not mean the consensus of the 

whole community of Madinah or the consensus of the whole body 

of the scholars. It shows that Malik sometimes claims consen-

sus even though many of the scholars of Madinah disagree with 

him. 

Another point which emerges out of this passage is 

that Malik, sometimes claims consensus when actually there is 

no authority in Madinah whom he could quote in his support; 

rather whatever evidence he can produce goes against his own 

claim, lior example, he says: ItAl_amr 'indana (the opinion 



with us is) that there are only eleven prostrations in the 

Qur' an and there i s nothing in the Mufassal chapters". '041- ;Ii .. - . 
Rabi' has reported Malik ' s term al-amr 'indana as i'tama' a1-

JlAJà as we have noted above. Now wemust ex'amine the evidence 

which Malik has produced to support his c1aim of "consensus" 

on this issue. In the section on the prostration of the Qurian 

in the Muwatta' , Malik has recorded five Hadiihse The first _____ e_.__ ~e ____ __ 
four of the se Had i.:ths go radically a gains t the cl aim of Mal ik 

. .::;.._--
about consensus, and the fifth has nothing to do wi th the 

number of the prostrations in the Qur'ane o4fter relating these 

Hadi.:th,s Malik claims consensus on an issue which 1s aga1nst 
e 

the evidence he has actually produced. The first HadiJh says . 
that Abu Hurayrah prostrated himself during his recitation of 

a certain chapter, and at the end of the prayer he declared 

that he had prostrated himself in that chapter because he had 
22 

seen t~e Prophet doing 50. This evidence goes against Malik's 

claim. The second ~adi!h relates a practice of 'Umar b. al-
23 

Khattab that he prostrated himself twice in the chapter al-Vajj • . . 
" ~' ._". - .- -.. -
In tha t ca se th e number of the pro stra tion s in th e Qur' an 

should be mOre than eleven. But Malik declared a "consensus" 
_24 

that there are only eleven prostrations in the Qur/an. The 

third Hadi.:th confirms the second and thus also goes against . 
the claim of consensus by Malik. The fourth Hadith tells about . -
another practice of 'Umar b. al-Khattab that he prostrated 25 •• 
himself during the chapter al-Najm, which is again against the 

claim of consensus. Thus we see that whatever evidence Malik 

:>Z 



III 

.1 
can produce in the Muwa~~a on the issue of ~he prostrati~ns 

in th e Qur.1 an goe s dire ctl y aga in st hi s cl aim 0 f "con sen su s", 

and he has not reported a single authority to support his own 

view. Al-~afi'i has brought forth sorne more ev1dence from 

Malik against the claim of consensus on the issue. Al-.§hafi'i 

saysa "You relate from 'Umar b. 'Abd al-'Aziz that when he 

(fUmar) heard about the prostration of Abu Hurayrah and the 

practice of the Prophet in that regar' he ordered the reciters 

to prostrate themselves in it. Thus al-~afi'i has added 
• , ~ 

Umar b. 'Abd al-'Aziz to the evidence produced in the Muwai~a 

which of course 1s against the claim of "consensus·. From 

the above discussion we can conclude that Malik sometimes 

claims consensus when there is no authority in Madinah proper 

whom he could quote in hi s sUpp ort. The whol e eviden ce in 
, 

the Muwatta on the issue, far from supporting his claim,cont-

radicts it. That is why al-~afi'i was right in his sayingl 

"You do not follow what you relate and do not name 
a single authority against it. And Vou relate 
prostrations from the leaders of the people and 
do not relate anything against them. Is it not· 
proper for you to say that there is consensus' of 
the prople that there are prostrations in the 
Mu fa 55 al chapter s':" 27 ? 

II 

Ahl al-'Ilm Bibaladina 

It may be said that Malik had refel'red to a particular 

group of 5cholars in Madinah who agreed with his opinion and 

cl aimed consen sus on the basis of their agreement. There is 
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indirect reference to such a group of scholars in a letter 

which Mal ik wr ote to Lay.!b. b. Sa' d. Tha t is al so th e opinion 

of al-Rabi' which he èxpressed when he admitted to al-miafi'! 

that when he claimed consensus he did not mean the consensus 

of the people of Madinah as a whole or the consensus of the 

whole body of scholars in Madinah. Rather he meant only a 
28 

group of schol ars whom Malik liked. 

Shah Wali Allah has also expressed the same opinion 

and has said that Malik meant by the consensus only the consen-
29 

sus of some of his teachers. But it would not be correct to 

infer from this that there was always a particular, specifie 

body of his teachers to whom he always referred in such cases. 

For we see many d ifferenees between Malik and the most venera-

ted authorities of his own, including his teachers. For example, 

Sa'id b. al-Musayyib is one of the most reliable authorities 

in the Muwatta'; nevertheless 
----~.~.- ' al-tabar! has recorded that . 

lIIlalik differed with Sa'id b. al-Musayyib on ten essential 
30 

issues of their day. Al-Tabar! has mentioned ten differences 
• 

between Malik and Sa'id b. al-Musayyib. Perhaps these ten cases 

were about the "essentials H • 50 far as their differences on 

points of detail are concerned, their number may naturally be 

au eh graa ter. 

The view that thereAras no particular body of scholars 

to whom Malik referred i s supported by numerous example s, but 

the following one is very clear. The issue is whether a case 

can be decided in favour of a plaintiff on the evidence of one 



witness and an oath. There were two groups on the issue 

among the authorities of Malik. One of them was in favour of 

the pro~osition while the other was against it. Abu Salamah 
31 

b. 'Abd al-Rahman and SUlayman b. Yasar were in favour; Ibn 
• 

.§b.ihab, 'Urwah, Ibn al-Musayyib, al-Qasim and many others 
32 _ 

were against. Malik favoured the opinion of the first group 

(though it consisted of only two cited persons) and declaredl 

"The established practice is that the case will be decided 
33 

on the evidence of an oath and one witness". Here Malik dec-

lared the opinions of Abu Salamah b. 'Abd al-Rahmaa and Sulay-
• 

man b. Yasar to be the /1 established practice" and does not ·pay 

a.ny attention to the divergence from it by the majority of . 

his authorities, authorities no less than Ibn ~ihab, 'Urwah, 

Ibn al-Musayyib, ~Qasim and many others. Now this example 

very clearly tells us that there was no particular group of 

scholars in Madinah to whom Malik always referred, rather he 

chose and prèferred any opinion on his own accord against 

anothe~ and excluded any scholar whose opinion he did not 

like and included any scholar whose opinion he liked. Further, 

he declared "established Sunnah" on a particular issue, œiIl1t1i:1b 

in fact was the opinion of a minority of scholars and which 

was opposed by the majority of them. Here we find that only 

two authorities Abu Salamah b. 'Abd al-Rahman and Sulayman b • . 
Yasar agree w~tb the opinion of Malik and only on the autho-

rit y of these two personalities, Malik declared that there was 

established Sunna on that issue; while the bi g aajj:or:i11y of 
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great authorities held the opposite opinion and differed 

wlth Malik. 

In addition to the authorities referred to above 

w~o were against the doctrine of Malik, there is very inter-

esting point which is made by al-~afi'i. Al-~afi'i discuss-

ed in al-Umm, with al-Rabi' the issues in which he disagreed 

with Malik; neverthel~ss, he had begun the polemics, firstly 

on the issues in which there was .agreement between Malik and 

al-~afi'i but in which others disagreed with them. In aIl 

such cases al-~afi'i addressed their (Malik's and al-~afi'i's) 
34 

opponents with the phrase ba'~ al-nas (sorne people).Al-~;fi'i 

has nowhere speci fied who the se anonymous "sorne pe opl eH wer e. 

It seems from the evidence that this anonymous group existed 

in Madinah. No doubt sorne of the doctrines ascribed to them 

resembled the doctrines of the Iraqians, but there i5 enough 

e vid ence to support th e pos sihi 1 i ty tha t such a gr oup d id 

e xi st in Madinah. Al-!!!.a fi' i ha 5 appl i ed two term5. One ba' ~ 

al-nas and the other ba'd al-ma.ah.riqiyin (some of the Easter-. 
ners). The latter term can refer to the Iraqians or the 

school of Abu Hanifah, but the referent of the first term are . 
the group that existed in Madinah. Thexe are hints in the 

Umm to support this view on pages 177-183, but the occurrence 

of this term on page 182 on the discussion of tlevidence n pro-

vides enough testimony to establish the point. Here al-§hafi'i, 

a fter quotin 9 a Ijadi,:th from the Prophe t tha the decided (a 

case) on the evidence of an oath and one witness, says, "We 
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and you hold th;.s doctrine". He, then, says, "ba'e} al-nas " 

(sorne people) disagree with us". The people who disagreed 

with Malik and al-Shafi'I, quote authorities in their support 

who were purelY from Madinah. They were Ibn .§hihab, ~Urwah, 

Ibn al-Musayyib, al-Qasim and many other successors (from 

Madinah), and none of them was from Iraq. AI-~afl'l has exp­

lained that these "man~50ther successors" were actually the 
- -

companions of al-Zuhri (Ibn ~ihab). There is no need tb 

stress the point that al-Zuhri's companions were from Madinah 

and not from Iraq. That is why we are inclined to conclude 
36 

that these ba'd al-nas were in Madinah. From the evidence • 

under examination it seems that there were a number of Succe-

ssors in Madinah who held the doctrine of the majority of Su-

ccessors but were not 50 influential as Malik. Therefore his-

tory did not preserve their names, and the y have remained 

an onymous in the terminology of al-.§ha fi 'i. 1 t was mos t pro-

bablY through the personal influence of Malik that the minori­

ty Opinion of sorne Successors __ Abü Salamah b. 'Abd al-Rahmân . 
and Sulayman b. Yasar acquired the status of the "establish-

ed Sunnah" of Madinah in the terminology of Malik and that a1-

.§ha fi' i took note of i t. 

Malik says, "The practice with us, on the issue of al­

Mustah;dah (a wornan who is suffering from continuous rnenstru-
• • 

ation) is on the Hadi!h. from Hisham b. 'Urwah from his father 
37 ._ 

('Urwah)tI. Here again Malik has used the term 'jodana (with us). 

In support of · his view on this issue he has quoted only one 
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authority from Madinah viz. 'Urwah, and has declared very 

honestly at the end that that waS the best he had heard (on 

that question). This shows that it was not the unanimous 

opinion of the sehol ars, of Madinah; rather he chose one perso­

nality among the Madinese scholars who agreed with his view 

and said that that was the practice accordlng to them L-him J 

and that was the best he had heard. It is not a mere conjec-

ture that there was only one personality ('Urwah) whom Malik 

quoted in his support. The available evidence suggests that, 

in fact, it was the case. There were many great authorities 

in Madinah who opposed thi ,s view, but Malik did not concur 

with their opinion~and preferred 'Urwah's opinion over the 

opinion of aIl of them. ~alik himself quoted Sa'rd b. al-

Musayyib whose views were contrary to the view he supported. 

Sa'id b. al-Musayyib held that the Mustahadah should take a 
38 • • 

bath after every bleeding, which was contrary to the opinion 

of 'Urwah who held that she shoUld bathe only once and then 
39 

should perform only routine ablutions for every prayer. Malik 

held the latter Opinion and quoting 'Urwah in his support dec-

lared that the practice "with us" was accordinglY. This exam-

pIe is als0 an indication of the fact that the claim of con-

.? 
sens&a in the Muwa~~a Œ the apparent majorlty opinion in the 

.J 
Muwatta , in most cases, in fact, was the arbitrary choice of .. 
Malik among other doctrines prevalent in Madinah. 

Al-Rabi' is very explicit and frank in this regard. 

Wherever he is hard pressed by al-§hafi'i, he admits that 
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Malik exercised his arbitrary choice and preferred one scholar 

of Madinah over the others. For example, in this case al-Rabi' 

saysi nWe accept the doctrine of 'Urwah and reject the doctrine 
40 

of Ibn al-Musayyib." 

Al-~afitr has pointed out that al-amr al-muitama' 

'alayh according to Malik was sometimes based merely on the 

practice of sorne of the important authorities of Madinah such 
41 

as 'Umar b. al-Kha:~ab, or 'Umar b. 'Abd al-'Azrz. We cannot 

doubt the truth of such stqtements of al-Shafi'i. We may add 

to this that Malik was not always bound to stick to 'Umar b. 

al-Khattab or 'Umar b. 'Abd al-'Aziz. Rather he wanted autho-
•• 

rit y in particular cases, especially from the great authorities 

of Madinah, but did not regard himself as bound to stick to -1:, 

any of them in case of difference. Nevertheless, it is a very 

significant statement of al-§hafi'i that the al-amr al-muitama' 
43 

'alayh , was not the general consensus of the scholars of 

Madinah; rather it was the agreement of some of the scholars 

whose opinion or practice was in accordance with the Opinion 

or practice of Malik or sometimes only the practice of sorne 

of the major authorities. Malik held that the performance of 
44 

pilgrimage on behalf of others was not allowed. In addition to 

the fact that aIl the tladi.:tb.s which Malik quoted under the 

subj e ct in the Mu wa tta' from th e Proph et are a ga in st th e d oct-
45 •• 

rine he held, there were many major authorities, ,quoted by 

Malik himself, in Madinah who held the contrary opinion. The 

authorities were 'Ali, Ibn 'Abbas, Ibn al-Musayyib, Ibn §.b.ihab 
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_ 46 
and Rabi'ah (b. Abi 'Abd al-Ra~man). 1.11 these authorities 

of Malik declare that the performance of pilgrimage on behalf 

of others was all-owedï. · Âs M-;l ikd.id not quote anyauthori ty 

in his own sUr>port~nd .opposed allo.f :thelli; a l-.§ha fi , i said. 

that, in 'fact~ thera was none among thècompsliions of the Pro­

phet who -beld Malik's . . op1nion; all·tbè·schola:y:-sof jurispruden­

ce from Midinah,"Makkah, andfromthe East andYamanheldthat 

the perfo.rmân~e o.f · the pil"grlmag8on behal f of · otl\erswas 
47 

al1owed. · 

Malikheld that the least amount of dowry in marriage 

for a woman 1s one fourth of a dinar, and this amountisa 
48 

must. · The best evidence Malik could produce in this context 

7 
in the Muwa~~a was one Ijadi~ from the Prophet in which'the 

Prophet had given a woman to a persan in marriage who could !lot 
49 

produce evenan iron ring to offer as dowry. Thus the evldence 

i5 against ·the doctrine of Malik. Further the great authori-

ties of Mal ik such as • Umar b. al-Kh,a ~~ab, Sa' id b. al-Musayyib 

and Rabi' ah b. Abi 'Abd al-Rahman held the opposite opinion 
50 • 

andr:did not agree with him. l'here was controversy in Madinah 

on the issue of whether wiping on the shoes ( a1-masl} 'ala a1-

kh.uffayn ) fa,: ablution in winter or in journey was allowed or 

not. Malik held that it was not allowed to the resident Cal.::. 

muqlm). Here M;lik has opposed the authorities of Madinah such 

as 'Umar b. al-Khattab, Sa'd b. Abi Waqqas, 'Abd 'Allah b. • • • _ _ 51 
'Umar, Anas b. Malik, 'Urwah b. al-Zubayr and ~bn ~ihab. 
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AL-AMR AL~MUJTAMA·~AI.AYH 'INDANA 

NOT UNANIMOUS PRACTI CE 
OR CONSENSUS 

The terms al-Sunnah ;a 1_' ami\!, al-amr, al-amr al-mui­

~t~a~m~a_' __ '~al~ay~h~ etc. used by M;lik in the Muwa~~l were mostly 

based on the Ijadith.&" practices, customs or opinions reported 

from the authorities quoted above. We have seen during the 

above discussion that Malik has opposed not on1y the -~adi.:th.s, 

reports arid opinions but also the authorities from among the 

Companions,. the Successa:t's and his contemporaries. The autho­

rities from among the Companions were the most reliabl e such 

as 'Umar b. al-Khattab, Sa'd b. Abi Waqqas, 'Abd Allah b.'Umar 
• • • 

and Anas b. Malik. They include sorne of the most venerated 

and respected personalities from Malik's own teachers such 

as, 'Urwah b. al-Zubayr, Ibn §.hihab, etc. Di sre gard in 9 aIl 

of thern, Malik held a contrary opinion. This shows that Malik 

was not bound te foiiovi the practice of the Companions ncr : !:; , .. ", 

the practice of his own authorities nor even the prevalent 

prac ti ce in Mad inah but folIo wed wha t he con s idered trhe t pltac­

tice ought to be. Further, the agreement or disagreerr.."nt of 

the majority or minoritr of the scholars of Madinah - past 

or present had actually litt1e ta do with the ide a of con-

cons en ',!ith T;:alik. He declared consensus even where, in 

:f;act, I-lt was his personal opinion. It was on such occasions 

that Shah Wali Allôh said that the idea cf consensus in the 
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. 

MUwatta was not the consensus of aIl the scholars of Madinah, 
•• 

rather it was the opinion of some of the teachers of Malik Or 
52 

the personal opinion of Malik himse!f. 

-
;M,lUt said a "The practice with us, regarding the aban-

doned child (al-Manb~4h) 1s that it is free and its fealty 
_ 53 

(~) is to the Muslims. Thèy will inherit him". Ya~ya, the 

" reporter of the famous version of the Muwa~~a has reported in 

.J 
the Muwatta that Malik used the expression :! al-amr 'indana 

•• 

(the practice according to us). Al-Rabi' and al-.§hafi'i report 

from Malik that Malik used the term al-arnr al-muj tama' 'alayh 

_54 
'indana. This means al-am%' indana and al-am; al-rnuitama' 

'alayh 'indqna were equivalent terms with Malik as weIl as 

with his pupils who reported from him. Our Inference is sUpp-'­

orted by the arguments presented by Yahya, al-Rabi' and al-
• 

- • ? -
.§haii' i. Yahya ln the Muwatta records from Malik the decision 

• • • -
of 'Umar a t the end 0 f which Mal ik 5 ays il-am; 'indana. The 

same case is reported from Malik hy al-§hafi'i in the !lm!!h 

and at the end al-.§hafi'i says, "liialik said,"al-amr mujtama' 

'qlayh 'indana" and al-Rabi' confirms Malik's al-amr 'indana. 

reported by al-.§.hafi'i. The hest evidence which Malik produced 

to support his claim was the decision of 'Umar. But the deci-

sion of 'Umar was that the ~ (the fealty) of the abandoned 

child (al-Munbugn) was to the emancipator, and Malik claimed 

al-amr al-mujtama' 'alayh 'indana (the agreed practice with 

us) that the ~ (the fealty) was to the Muslims. This shows 

that Malik did not have any other evidence to support his 



claim except thedecision of 'Umar, whom he opposed. This 

means that Malik was not shy of reporting on the subject what-

ever had been reported or practised in Madinah whether it sU­

pported him or opposed him. Moreover, he considered his per-

sonal opinion as (~consensus" and declared his opinion as.âl.:-

amr al-muitama' 'alayh 'indana. Here 'indana (in our opinion) 

means III indi ' ft (in my opinion) because the reports and practice 

of Madinah were not in accord \'Ji th the doctrine of Mal ik but 

rather were contrary ta it. High authorities like iUmar and 

Ibn §hihab held cpposite opinion ta Malik, and there was none 

in Madinah who su?ported Malik. That is also the complaint 

-of al-.§hafi'i against Malik who remarked on the issue, "1 wish 

to know who Viere those who had consensus, who are not heard 
55 

and about whom we do not know anything". 

Malik held that the blood-money of a molar tooth is 
56 

five camels. This opinion of ll:alik was against the decision 
57 

of 'Umar b. al-!Qlafj:.ab and Sa' id b. al-Mus ayyib, very rel iabl e 

authorities used by Malik himself. 

Malik claimed consensus on a particular form of sale 

saying, Ital_amr ô1-mu j tarna l 'a.l.2.)!lL .. ~.illd an a" _ tha taper son 

whil e sell ing d a tes can keep for 11 imsel f up to one third of 
58 

the dates. Against Malik's claim of consensus in Madinah, al-

Qasim b. Muhammad, and 'Amrah hint 'Abd al-Rahman held diffe-
• • 

rent opinions, and their practice \'Jas contrazy to the consen­
_ 59 

sus claimed by Malik. This example also supports the view 

that the consensus in the Muwatti does not mean the agreement 
« ! 



of aIl the scholars i6 Madinah, not even the agreement of aIl 

the teachers of Malik and his respected authorities. This 

example indicates that aIl the authorities who are reported 

on the issue were against the view held by Malik, and there 

was none in Madinah whom Malik quoted in his support. These 

and other similar examples clarify the idea of "consensus" in 

the Muwattl. The result of aIl this evidence is that the .. 
"consensus" of . Malik definitely does not mean the complete 

agreement of aIl the scholars of Madinah. Malik's difference 

with his authorities depends upon his own discretion. Sometimes 

he declares al_amr al-muitama' 'alayh 'indana, but at the same 

time he rèports the contrary opinion of those who differ with 

him on the same issue. In the process of his agreeing and dis-

agreeing with his authorities he does not spare any of them; 

rather he expresses his opinion whether it goes against Sa'id 

ibn al-Musayyib or Ibn ânihab a1-Zuhri or 'Urwah or Rabi'ah. 

Malik asked Ibn .§hihab about Olives. He replied that th~re was 

a tax of al-'Ushr (one tenth) on them Malik opposed Ibn §hihab 
60 

saying, "Al-'gSbr will not be taken except from their oil. 11 

'Urwah b. al. Zubayr used to say al-Ounut is in the morning 

prayer in the second Rak'ah before bowing down. Here Malik 

has opposed 'Urwah and h eld tha t the Qunut will be said a fter 
_61 

the Ruku'. The scholars of Madinah held different opinions 

~ -about saying prayer before or after the .lç! prayer. Malik re-

ports that Ibn 'Umar and Sa'id b. al-Musayyib did not say pra-
62 

yer before or after the ~ prayer. AI-Qasim b. Muhammad used 
• 
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to say four Rak'at prayer before proceeding to the ~ prayer. 

'Urwah b. al-Zubayr used to say prayer in the Mosque before 
64 

th e ~ pray er. A1- Zurqani has pointed out in hi s commentary 

on the Muwa~~i that M;lik forbade to say prayers (individually) 

at the place where !l.S. prayer was g01n9 to be said. According 

to Ibn al-Qasim, Malik used to say prayer in the Mosque before 

and after the 'Id congregation; whereas Ibn Wahb and A.ih,hab 

reported that Malik used to sayprayer on1y after the.!,!g,but 
65 

not before it. 

We have already noted Malik's view on dowry, that the 

least amount allowable was one fourth of a dinar, and we have 

also noted that this opinion of Malik was against the practice 

of the Prophet and that of ·Umar. It was also against the opi­

nion of Sa'id bl a1-Musayyib and Rabi'ah b. Abi 'Abd al-Rahman • • 
The agreement of the Prophet, 'Umar, Sa' id b. a1-Musayyib etç. 

in faet, was tantamount to consensus, as Malik has not reported 

any difference on the point from any scholar of Madinah, past 

or present. Despite this faet Malik declared that the least 

amount of dowry must be one fourth of a dinar. Al-.§hafi' i asked 

al-Drawardi whether there was any scholar in Madinah who held 

the op inion tha t th e 1 east amoun t of dowry was on e fourth of 

dinar. He s aid 1 liN 0 by God: l do not know any on e who said ..;, 
66 

so before Malik." 

Malik claimed consensus saying: "Al-amI' 'indana that a 
67 

Muslim will not be killed for a non_Muslim". Against this elaim 

o~ Malik there are many grea, authorities of Madinah who do not 

share Malik' s view and there 1s no ~efT.menft on the blood-money 



of a non-Muslim. Malik has reported a decision of 'Umar b. 

'Abd al-'Aziz that if a Jew or a Christian is killed, his blo-
68 

odwit should be half of the bloodwit of a free Muslim. It 1s 

interesting to note that after recording this decision of 
, 
Umar b. 'Abd al-'Az~, Malik endorsing a statèment of SUlayman 

b. Yasar saysl "wa huwa al-amr "indana" (and that 1s our opin­

ion). This statement of Sulayman b. Yasar is different from 

the decision of 'Umar b. SAbd al-'Aziz. According to Muhammacl' • 

b. Hasan al-Shaybani, Malik reported a precedent of the Prophet . - 69 
that he killed a Muslim for a non-Muslim. Rabi'ah b. 'Abd al-

Rahman, a great scholar of Madinah, held that a Muslim will be . / 70 _ 

· killed for a non-Muslim. 'Umar b. al-Khattab decided a case •• 
71 

where a Muslim was killed for a Christian of Hirah. That was . 
the practice of 'Ali b. Abi Talib. One of the greatest perso-

• 
nalities and the most respected authorities of Madinah, Ibn 

Shihab held that the blood-money of a protected on'e (.Qh.immi) 

during the Caliphates of Abu Bakr and 'Umar and 'Ujhman was 
73 

equivalent to the blood_money of a free Muslim. Malik has exp-

ressed dive~gent opinions from these authorities, yet he dec-

lares "consensus". 

The letter written by LaYih b. Sa'd to Malik b. Anas 

contains very significant material which supports the idea of 

the ~consensus" we have been discussing. After showing how the 

Companions of the Prophet spread throughout the Caliphate 

after the Prophet' 5 death and how differences arose in their 

opinions, Lay th reminded Malik that many differences existed 
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among the Successors. He saysa 

The successors like Sa'id b. a1-Musayyib and 
others of his calibre differed widely among 
themselves. Those who followed them disagreed 
with one another. 1 myself had been .their_ 
pupil and attende~ them. Nowada~s Ibn ihihab 
and RabI'ah b. Abi 'Abd al-Rahman are their . -
leaders. As you have attended al-Rabi'ah,you 
are fully aware of his divergent o.pinions. l 
myself have heard what you said against him. 
1 have a1so heard the different opinions of 
other scholars of Madinah who were older than 
he. They were Yahya b. Sa'id, 'Ubayd b. 'Umar, - . Kaihir b. Farqad and many others. 50 much so 
that you were forced to leave his sroup due to 
the uncompromising attitude of Rabi'ah. 'Abd 
al-'Aziz b. 'Abd Allah, you and l discussed 
those issues whi ch we d id not 1 ike o Bot\) 0 f 
you agreed with me on the_issues on which I was 
not in agreement wlth RabiJah. When we met Ibn 
§hihab (we found) that he he1d many divergent 
doctrines. It happened often that when he wrote 
to any of us, he gave three answers to one 
question, contradicting one another, not know­
ing what he had said in reply to that particular 
issue previously. These were the reasons due to 
which 1 dared to express my opinion against the 
opinions of the scholars of Madinah, but you 
showed your displea&ure with it. 

Then Lay~ gives sorne examples of the controversial issues 

among the Madinese scholars. One issue i5 whether at the 

expiry of four months ( essential requisite for ~ Ldivor-
_74 

ce on mutual condemnation by spouses -l in the Qur,an) divor-

ce occurs or not '} Lay.:th, reminds Malika "you hold that at 

the expiry of four months divorce does not occur if the 

husband is not asked to appear before an authority". Againtit 

this doctrine of Malik, Lay~ b. Sa'd points out that 'Ujh­

man b. 'Affan, Zayd b. Thabit, Qabiysah b. Zuwayb and Abu Sal-
o 

amah b o "bd al-Rahman b. 'Awf, Sa'id b. al-Musayyib, Abu Bakr • 

b. 'Abd al-Rahman b. Al-Hariih b. Hisham and Ibn ~ihab held 
o • 
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that the wife would be automatically divorced at the expiry 
75 

of the four montJ'ls. Lay.:t.b. b. Sa'd cites another examplea 

Zayd b. Thabit held that when a husband delegates his 
right of divorce to his wife and she chooses to remain 
with hi~ (even then), she would be considered divorced 
(_ even if she does not divorce herseIf). If she exer­
cises the delegated right of divorce thrice against 
hersel f, she would be consider.ed divorced once. 'Abd 
al-Malik b. Marwan. decided in accordance with this, 
and Rab!" ah b. Abi "Abd al-Rahman held the same • 

• 
After quoting the doctrine of Zayd b. lhabit, 'Abd al-Malik b. 

Marwan and Rabi'ah b. Abi 'Abd al-Rahman, Lay~ b. Sa'd points 
• 

out to Malik that there was consensus of the people (in Madin­

ah) on the point, viz. that if the wife chooses to remain with 
76 

her husband no divorce would occur. Here Lay th b. Sa'd has 

pointed out to Malik that the consensus in that regard was not 

according to the claim of Malik; rather the consensus of the 

people of Madinah was contrary to it. Lay.:th b. Sa'd a150 re-

miôds Mal ika 
...... --

When Zufar b. 'A~im al-liilali_wanted to say prayer 
for rain (al-lstisga') you (Malik) asked him to~ 
say the prayer before the address {al-Kb.u.~bah)77. l 
protested against it strongly because the prayer for 
rain and the addressis analogous to the Friday 
prayer 78. 'Umar b. 'Abd al-'Azlz, Abu Bakr b. Muha­
mmad b. Hazm and aIl others (in Madinah) used to add­
resS beforê the prayer. That is why aIl people felt 
the weakness of Zufar' s practice and detested it. 79 • 

Here Lay.ib, has told us that aIl the people of Madinah 

had agreement on this issue; the great leaders and scholars 

like 'Umar b. 'Abd al-'Aziz and Abu Bakr b. Muhammad b. Hazm 
• • 

practised accordingly; but Malik disagreed with aIl of them 



and held a solitary opinion. In other words, Malik did not 

accept the agreement of the people or scholars of Madinah and 

opposed it; and he claimed consensus or agreement of 'the people 

or the scholars of Madinah when, in fact, this consensus was 

his own opinion or at the best it was supported by a few of 
80 

the scholars in Madinah. 

Malik held that two partners (in business) had not to 

pay Zak ah unI ess the share in the commodi ty of e ach pa rtner 
81 

reaches the limit on which Zak'ah is essential. Against this 

doctrine of Malik, the authorities of Madinah like 'Umar b. al­

Khattab, 'Umar b. 'Abd al-'Az1z held that they had to pay the - .. 
Zaksh. Another great scholar of Madinah Ya~ya b. Sa'ld held -the same opinion. Here Malik has opposed 'Umar b. al-Khatt~b 

• • 
and 'Umar b. 'Abd al-'~ziz the most reliable authorities among 

the companions and among the successors respectively. He has 

also opposed Yahy~ b. Sa'id, one of the ~ost respected authori-
• 

ties among his teachers. &t the end of his letter, LaYih saysl 

"There are many other issues which are controversial but 1 
82 

leave them for the time being." 

This letter which was written in reply to a letter $emit 

by M~lik to LaYin b. Sa'd throws much light on the idea of 

consensus in Malik. Malik in his letter had advised Lay~ when 

Lay.th, formulated and expressed his legal opinion, not to oppose 

the practice of the peOple with us and the practice of our town. 

In his ..:eply, Lay th has pointed out to Malik that what he had 

claimed as the agreement or practice of the people of Madinah, 
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in fact, was his own opinion; and instead of agreement or con­

sensus or the general practice of people on the issues, in 

reality there existed difference and disagreement. Citing Many 

e xample s and quo ~ing the 1 eading au thori tie s 0 f M aciinah, Lay.:tb, 

showed to Malik °that he differed widely with aIl of them and 

not infrequently held solitary opinions without any support 

fr Ciii the Mad Ines e schol ars and authori tie s. From the names ci t-

ed by Layjh in his letter it appears that Malik had differences 

on al mos t aIl is sue s ei ther wi th one authori ty or the other. 

!hese authorities are not other than 'Umar b. Al-Khattab, 'U.:th - .. 
man b. 'Affan, Zayd b. lhabit' among the Companions, and 'Umar 

b. 'Abd al-'Aziz, Sa'id b. al-Musayyib, Ibn ~lhab, Rabi'ah b. 

Ab! 'Abd al-Rahman, Qabisah b. Zuwayb, Abü Salamah b. 'Abd al-.. . 
Rahman b. 'Awf, Abu Bakr. b. 'Abd al-Rahm;n b. Harijh b. Hi~am, 

• • • 

'Abd al-Malik b. Marwan, Abü Bakr b. Muhammad b. Hazm, Yahyabb. • • • 
SalTo and Many others among the Successors and Successors of 

Successors. 

We can conclude from what has been said so far that 

the idea of consensus described by Malik in the Muwatt~ does 

not include the whole Muslim community in Madinah. Further, 

though apparentlY, the terminology used by Malik to express 

the idea of consensus sugge sts that aIl the .:scholars of Madi-

nah agreed on the points where Malik has claimed consensus, 

yet, in fact the consensus of Malik does not Mean the agree-

ment of aIl the scholars of Madinah. We have also examined 

the evidence to see whether there was a particular group of 



scholars in Madinah, on whose agreement on a particular issue, 

Malik declared consensus in Madinah. The evidence has shown 

that mostly wherever Malik claims consensus, a difference bet­

ween the leading scholars in Madinah exists. What the eviden-

ce has shown is that Malik gives preference to sorne opinion 

of the Madinese scholars over the others and declares consen-

sus respecting it. Expressions like ê1-amr al-muitamê' 'alayh 

!in~ do not mean that aIl the scholars of Madinah or even 

a particular group of them always agree on the issues where 

such terms are applied. From the letter of Layjh b. Sa'd and 

from the writings ·of Abu Yusuf, al-~aybani, al-~afi'i and 

al-Rabi', we have shown in detail that Malik differed with 

his own authorities, agreeing with sorne of them and disagree-

Ing at the same time with others. We have cited many examples 

from the Muwatta' to show that Malik gives the different opi-.. 
ni ons 0 f the s chol ars of Madinah and a t the end of the issue 

he declares ê1-amr al-mujtama' 'alayh 'indana. There are sorne 

places in the Muwattl where M;lik has simplY mention~d the 
•• 

term and has not given the ~ontrary opinions of the scholars. 

We have verified sorne of such places in the writings of his 

contemporaries i.e. Layjh b. Sa'd, al-§hafi'i, al-~abi' etc. 

and have found that Many great scholars of Madinah held a 

different opinion. Thus with the help of internaI and exter-

nal evidence we conciude that the idea of consensus in the 

~ 
Muwatta , in fact, was the personai choice of opinion of sorne .. 
of the scholars of Madinah. 
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We have also shown that the term 'indana is very am­

biguous and sometimes it means 1.i.Dd, and this meaning of the 

term May be extended even to the term al_amr al-mu j tama' 'al ayh 

'indana. On such occasions al-.§h.afi'i has correctly pointed 
83 

out, "You calI your own opinion consensus." Shah Wali Allah 

., -
says that on occasions in the Muwatta , where Malik has used .. 
the word 'iodaoa, actually there was not the consensus of tA~ 

people of Madinah, rather it was the choice of sorne of his 
84 

teacher s or even hi s p er sonal choi ce. 

This attitude of Malik tOwards consensus is confirmed 

by later Maliki scholars. Malik has applied the term al-aror 

al-muitama' 'alayh ambiguously both to the matters under prac-

tice in Madinah and to theoretical issues. AI-Qarafi would 

not accept this indiscriminate use of the term; rather he 

would accept the "consensus" reported by Malik on the matters 

which were under practice, of the whole community of Madinah 

like the cal! for prayer etc. He would not accept the consen­

sus of Malik which was based on the opinion of Malik on the 
85 _ _ _ 

points which were not in practice. A!-Qadi 'Iyad holds the 
• • 

same opinion. He says that what has been reported as being 

the practice in Madinah, like the call for prayer, and the 

calI to fOllow the Imam and not to expre ss bismill ah in the 

prayer, the generai form of the Prophet's prayer, the number 

of its Rak'at and prostrations and the like would constitute 
86 

consensus which would be binding. Al-Shafi'i would also 

accept the consensus of Malik if it i5 related to the essen-
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tials of Islam, because al-~afi'i holds that consensus is 
87 

not possible except on the essentials of Islam. ft 

The result of these discussions of al-~afi'land 

of the Malik! scholars is that they have differentiated bet­

ween the consensus in Malik on essentials and the consensus 

on the points of detail, and held that the consensus on the 

essentials or on the matters which were under common practlce 

would be accepted as genuine and valid legal argument while 

the consensus on points of detai! would not be accepted as 

such. This dlfferentiation between the consensus on the essen­

tials and on points of detail is not found in the Muwatta~ •• 

Malik has not differentiated between the two and has applied 

the term al-amr al-mujtama' 'alayh 'indana' mostly on points 

of d etail. I t May be very in teres tin 9 to note tha t Malik ha s 

used this term most extensively in the chapters on the Mu' am-

alat (dealings and transactions) and never in the chapters 

dealing with the 'Ibadat (the matters pertaining to rituals 

and worship) excep t twi ce in th e Ki tab a1- Zakah. ThuI, what 

was a rule with Malik became an exception with the Malik's 

... -
pupilS and what was exception with Malik became rule with his 

followerso Malik has recorded t~e practice on worship preva­

lent in Madinah as he found with his sporadic comnents. But 

in his chapters concerning social dealings and transactions, 

Malik ~o~srono~iting on the sUbject giving his own opinions 

and his choice of the opinions of others. He quotes the 

Prophet and other subsequent authorities sporadica1lY. This 



change of emphasis from report to opinion and judgement shows 

that Malik's main concern was with social dealihgs. Here he 

exercises his independent opinion and differs and agrees with 

his authorities according to his own view of Islam. 

If the rep0rts concerning the request of Abu Ja'far 

al-Man~ür, to Malik for the compilation of a Sunnah or norma-
88 

tive conduct of affairs are correct, then it becomes quite 

intelligible that Malik was not only concerned with the lega1 

divergences of other ragions as they were pointed out to him 

by al-Mansur, but he was also conscious of the legal differen-
• 

ces existing in ivlaclinah. That i8, in order to comply with the 

wishes of al-Mansur, he would calI up a consensus of Madinah 
• 

on certain issues though, in fact, the consenèus was only an 

opinion of some of the scholars of Madinah whom Malik liked 

or even sometimes his own personal opinion. From the evidence 

we have produced from the ~u~att' it becomes abundantly clear 
•• 

J that the idea of consensus in the Muwatta was not actually • • 

the agreement of aIl the scholal's of Madinah or a particular 

group from among them, to whom I;1a!ik always referred on poilt:ts 

of con sen sus; rltber i t \'las a con se nsus s ometimes sUpp orted 

by a few of the scholars of Madinah, arr..! sorretimes designated 

only by Malik's personal opinion. In this latter case Malik 

often did not quote any group of 5cholars in his support but 

rather gave contrary opinions of scholars in Madinah. It 

seems that Malik had a general spirit of Islam in his mind 

and declared from his own point of view ho\'l the consensus 
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" should be. The Muwatta was rather an endeavour to bring about 
•• 

a consensus and normative practice than to state and record 

an already existinq one. 

." 
There are sorne references in the Muwatta where Malik •• 

has suffixed certain qualifying phrases to the most extensive-

Iy used term al-amr al-muitama' 'slayh 'indana. These phrases 

are al-amr allagni la Ikhtilaf fih 'indana (theppractice 

about which there is no disagreement) 'allaShi sami'tu ahl al-
89 

'ilm yaqUlun (which l heard the scholars talking about), or 

the phrase al-Sunnah allati la Ikhtilaf flha wal-allati adrak­
_90 

tu 'alayh ahl al-'ilm bibaladina ( the Sunnah about which 

there 1s no disagreement and on which l found the scholars of 

our city). On such occasions the additional and qualifying 

phrases give more force to the term al-amr al-mujtama' 'alayh 

'indana and, further, on such occasions, Malik extencis the 

scope of consensus to the general practice of the people of 

Madinah and also ta the scholars whom he liked. It may be that 

on such occasions, Malik referred to the general consensus of 

the whole body of scholars in Madinah. But as we have aiready 

said, such cases in the Muwatt{ are rare anel exceptional, they .. 
ar;e also anonymous and ambiguous. But the most important 

thing which we shoulci keep in mind is the fact that the term 

al-amr al-mujtama' 'nJayh 'indana scarcely means the consensus 

of the people of Maàinah at large or the consensus of the 

whole body of scholars Jn Madinah. This meaning of the term 

would become possible only where the qualifying and additional 



descriptions are appended to it. The term when it is used alone 

generally means the personal opinion of Malik, or at the most, 

it would include his pupils or those who were under his direct 

influence. Al-~aybani has put it in this way, "9al Malik wa 

91 
man gal bigawIihi" (this was the opinion of Malik and of those 

who agreed with him) or "fa-gal Malik b. Anas. wa man akhadha 

92 
higawlihi" (that was the opinion of Malik b. Anas and the opi-

nion of those who agreed with him). Al-iUaybani has clearly 

distinguished between the scholars of Madinah and Malik and 

his adherents. He says, "wa gal ahl al-Madinah wa Malik," 

(this was the Opinion of Malik and the opinion of the people 
_ 93 

of Madinah) or If wa ka!!h.alika qal ahi al-Madinah wa Malik" 

(and that was the opinion of Malik and of ahi al-Madinah). 

This distinction is very important to make, as traditionallY 

scholars have taken this term in the sense which it apparentlY 

suggests. We have spent so much time in the elucidation of 

this term, firstly, because it is closely related te ',thEth~ 

.J 

basic sense of the concept of Sunnah in the Muwatta, and 
•• 

secondly, because uptil now it has been used ambiguously.We 

have shown above that the term, al-amr al-muitama' Jalayh 

'indana, is not eguivalent to the general practice of the 

people or of scholars of Madinah, but signifies the personal 

opinion of Malik supported sometimes by sorne of the scholars 

of Madinah. 
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RE FEREN CE S AND NO TE S. 

1. Malik_says l "min al-nas man yaaul la takuna al-yamin ma' 
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nas", gi ves the fol10wing names a Ibrahim ' al-Nakha' i, a1-
Hakam, 'Ata', Ibn ~aburmah, Abü HanIfah, wa a1-Küfiyin, 
• - - - _e _ 

al~1hawri, a1-Awza'i, wa al-Zuhri. At the end Malik says. 
"FahaQha mimma la ikhti1af flh 'inda a~ad min a1-n;s wa - - -' -' la bi-balad min a1-buldan". Malik, al-Muwatta , with 
commentary of al-zurqani (Cairo, 1310 A. H:)~ Vol.III. 
pp. 183-4. 
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It will be interesting to observe that it was perhaps, a 

general practice of the early jUri~t~3to use the term ijiama' 

or ~.rung!., in a general sense, though, in fact, in many such 

cases, it was only a practice of a particular region or even of 

a particular group of people in a certain region. On a particu-

laI' issu e, a1- Awza t i has re ferred to "the unanimous pr a c ti ce 

-until Walid was killed" (Abu Yusuf! al_Radd). Here al-Awzati 

uses the phrase, "unanimous practice ( of the Muslims at large}tt, 

1vhich probably was the practice of a group of people in Damascus., 
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Similarly, Abü Yusuf clairns that the Companions of the Proph­

et had not agreed on anything with regard to the prayers so 

strongly as they did on the point that the morning prayer 

should be offered until it had become fairlY light (Abu Yusuf, 

Kitab al-A,1har p. 20). A1though Abu Y~suf has used the words 

which implY the universal consen'sus of the Companions of the 

Prophet, yet the massive evidence against this view in the 

Muwattt and in the Umm shows that the Comp.anions did not hold 
•• 

an unanimous opinion. Therefor., it is clear that Abu Yusuf 

must be referring to the practi~e :Ln Iraq or at the most to 

the Companions who had lived there. 



CHAPTER V 

roNCEPT OF SUNNAH 

PART l 

SUNNAH NOT NECESSARILY BASED ON HADI TIl • . -

Our st~dy ai Hadi~ as basis of Sunnah has led us • 
to the conclusion that the concept of Sunnah in the Muwatta~ . , . 
is di fferent irom the orthod ox vi ew 0 f Sunnah. In the orth-

od ox view the Sunnah i s es tabli shed on1 y by Hadi.ills from . 
the Prophet and even the practice or consensus of the Mus-

lims cannot replace ~adijh as basis of Sunnah. According to 

this theory, the Hadi.:th and the Sunnah are more or less • 
1 

identical. This view of Sunnah was not yet known to Malik •.. 

For him the practice of Madinah and the consensus of the 

scholars of Madinah and especially the normative p:!:'actice 
_ 2 

of Malik himself had precedence over Hadijh. We have adduced • 

evidence in great detail in cha~teÏ'" II above to show that 

Hadi..t.h in the Muwatt5 does not possess the highest authority 
• • • 
and is not the final criterion for judging the va1idity or 

genuineness of the action::; of the f.ius1ims. Malik ha s disre-

garded many Hadi.!h,s from the Prophet as weIl as from subse-
• 

quent authorities (i.e. the Companions, the Successors and 

139 
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Successors of Successors). Not on1y is the Hadijh from the . 
Prophet ignoreâ on the strength of practice or at Ma1ik's 

own discretion but l}adi.:ths from the Prophet have a1so been . 

abandoned in favour of Hadijhs from the Companions, from the 
• 

Successors and from the Successors of Successors. On a cer­

tain issue M;lik very clear1y asserts. "The Haàrth of Dahh;k . --- ... 
(a Companion) has preference with me over the Hadr~ from 

• 3 
the Prophet". On another occasion, aiter reporting many Hadijhs . 
from the Prophet," he 5aysl ItThey are not practisèd and the 

4 
practice does not accord with them." Sometimes Malik dis-

regards the Hadi.:th,s from the Prophet saying, "The matter in 
• 5 6 

our opinion is that ••• "; or "In my opinion ••• ft. On another 

occasion he disregards the Hadi.:th, by sayingl "The best that 
7 ~.-----

l heard". At another pl ace, in the face 0 f a Hadi.ih from th e • 
Prophet he sayss "This Hadith has . - been reported, and l do not 

8 
know what ls i ts rea1i ty ~~. Malik was once asked why he did 

not relate those H ad i.t.h.s which he had heard from Ibn .§h.ihab 
• 

on a certain point. He replieda "The practice was not accor-
9 

ding to them, so l abandoned them". Thus we see that Malik 

does not care much about the Hadi.:tb.s emanating from any . 
source, whether from the Prophet or from any subsequent auth-

ority. He ignores them indiscriminately when they do not con-

form ta the view he hol d s; and ac cep ts any 0 f them regard l ess 

of the source or authority v/hen it i5 in harmony l'Jith his 

vi e \'1. 

It 5eem5 pertinent here to refer to the term "Sunn8h 
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of the Prophet" in the Muwatta". The terln "Sunnah of the Proph-
----~.~.-, 10 

et" no doubt, occurs in the Muwatta more than once. Va bave 
Il •• 

already noted that the term as such bas not been invested with 

much importanceJ it has no connection wlth the basic concept 

of Sunnah in the Muwa~~a'. Further, it ha s never been app11ed 

as a criterion for judging the va1idity of the Sunnah preva-

lent in Madinah not ta speak of being coosidered the highest 

criterion besides the QurJan. 

Sa much for the internaI evidence. As for the external 

evidence, the following authori ties are very important,: Abu 

Yusuf, .1-~aybani, al-~afl'i, al-Rabi', Ibn al-Qasim, and 

-~ah Wali ~h of Dih1i. AI-3hafi 1 i, the most active and vocal 

among them, has p01nted out repeatedly that Malik had disregard­

ed Many Hadi.1b.s reported by himself and that he had not accepted 
• 

the HadiJn as the basis of Sunnah. According to al-jhafi'i, the 
• -basis of Sunnah in Malik 15 neither the Hadi!h nor the prac-

• 
tice, rather it is his personal opinion. ,lfter painting out 

that the scholars of Maclinah differed widely among themselves 

and that the judgesdid not have an agreed pattern on which to 

give judgement, al-~afi'i asks, "where is then the practice"'f 

and says, "Nobody knows what you mean by practice". Then he 

accuses Malik by saying that he caiis his own opinions prac-

ti ce and cons ensus, and sp eaks of p rac tice and con sen sUs wh en 
12 _ 

he maans only his own opinions". Al-Rabi' has admitted before 

-al-~afi'i on severai occasions that Malik actually did not 
_ 13 

base Sunnah on the Hadi.1b,. He clearly saysl "Our doctrine 15 
• 
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Dot to follow the Vadl.:th. L-a8 conclusive argument _7 'from the 
14 

Prophet, from the Companions and from the Successors H. Ibn 

al-Qasim very clearly has said that Malik did not fOllow a 

certain Hadiih because it was not corroborated by practice • 
• 

Had it been corroborated by practice it would have been right 
15 

to follow it. Muhammad b. Hasan al-Shaybani, anticipating al-. . . . 

~afi'i, has vehemently criticized Malik on the grounds that 

Malik ignored Hadijhs reported and recorded by himself. He has 
• 

also pointed out that when Malik set aside Hadijh on a given 
• 

issue he did not quote another Hadi!,h on' the issue but follow-. 
ed what he liked. Al-§haybani, to substantiate his view, has 

cited an example where Malik, contrad~.cting a Hadi.:t,h reported 
• 

by himself, has maintained that the resident (al-muqim) is 

not allowed to wipe his shoes ~for ablution -7. On the issue 

of passing across a person engaged in prayer Malik9~ives his 

opinion against many Hadi.:th,s reported by himself. After quot-• 

ing these ~adi!hs and malik's opinion, al-§haybani says, uThis 

is a clear proof of the fact that Malik ignores Hadi.:ths to 
• 

follOw what he likes" and fUl'ther points out that there are 

many occasions where Malik demonstrates this practice and, if 

he wants to elaborate this point, he can quote many Hadi..th.s 
• 

16 
which Malik has disregarcled. §.hah Wali Allah has pointed out 

i.hat Sunnah in the r:'uwatt: was not the outcome of the Ijadi.:t.h; 
•• 

rather it was based on certain principles deduced by Malik 
17 

from unknown source s. 

Prom the internaI and external evidence produced above 



143 

it becomes abundantly clear that the concept of Sunnah in 
J _ 

the Muwatta is fundamentallY different from the Sunnah in 
•• 

~ -the orthodox view. In the MUwatta the Hadith 1s one of the 
•• . -

ar guments ac cep ted or d iscarded a t the di sere tion 0 f Malik, 

whereas in the orthodox view the Hadiih possesses the high-
• 

est authority and Is the final argument. 

II 

THE PRACTI CE OF THE PAST - l TS RELA TION TO SUNNAH 

The practiee of the past has been described in the 

'" -Muwatta by Hadiths, statements, deelsions, verdicts etc. __ -..-.e_ • -
from the Prophet and from Iater authorities i.e. the Compa­

nions, the Caliphs, the judges, the governors and the scho-

lars. Sometimes the practice i5 represented by general sta-

ternen ts of Mal ik vi z. wa aIl a.9.hi . 1 am ya zal • alayh 1 amal a1-

~ or "ha.2,ha ma adraktu al-n';'s 'al ayh wa huwa al-aror al­

qadim alla~i lam yaza1 al-n~s 'all~h", etc. It seems from 

the contents of the Muwatti that the practice of the past .. 
represented by the above mentioned materia1, does not consti-

tute an independent lega1 argument in the thought of Ma.lik,. 

We have already noted M;lik's treatrnent of the Ijadi.:tb,s,which 

is absolute1y at the discretion of Malik. Almost the same 

is applicable to other forms of the past rnaterial. Malik 

hardly mentions any practice of the past which does not have 

a practieal bearing on the present. Wherever he refers to 

the past al-madi, first he described the present and then aS -_.-
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an additional corroborative argument, he mentions the past. 

Malik gives his opinion in detail on a certain issue and at 

the end he adds. t'And that is the past practice" (wa S,h-;lika 

20 
al-madi min al-Sunnah). He sornetimes refers to the past . 
practice which has become custom at present. Referring to the 

practice of "retiring during the last ten days of Ramadan" 
• 

( al-I t tika f) he say SI 

The l'tikaf is a (religious~ practice like other 

practices viz. the prqyers,the fasting, the pilg­

rimage and others like them. Any one who engages 

himself in any of these practices must do accord­

ing to_what has been the practice of the past 

(Innama yatmalu bimi mad~ min al-Sunnah.,21' 
• 

Usually he describes the continued practice from the 

past in terms like this. "madat al-Sunnah" (that has been the 
• - -

practice) or "madat al-Sunnah allati la ikhtilaf fiha 'indana" 

~----------------------------------------------
(the continued practice about which there is no disagreement 

among us)". It is clear from these examples that the past 

1s referred to only when it has sorne bearing on the present. 

It is mentioned either in matters which are purely religious 

and which aIl the Muslirns practise or it is carefully suffixed 

or p~efixed with the present 'indanalqad maqat al-Sunnah 

'indana or tilka al-Sunnah allât! la ikhtil;f fiha 'indana. 

But where the past is used as an independent argument 

and i,~ no more observed in the practice of the people, he di;s-

cards li outright and gives his opinion against it. A little 

before M"a"lik, al-Alraj reports a continuous practice of the 
22 

people to curse the non-believers during the month of Rama~an. 
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Malik does not approv~ this practice and declares. "This 15 

not being practised nor do l think it should be practised (~ 
23 

la ara an yu'mala bihi)." Malik reports a practice of 'Umar, 

b. al-Khattab and of the people of his time that on a certain 
•• 

Frlday 'Umar, while he was on the pulpit, recited a passage 

( from the Qur);n ). He, thon, descended ( from the pulpit ) 

and prostrated himself and the people followed him. At the 

end of the reported practice of 'Umar, Malik declaresl "It is 

not the practice that the Imam should descend from the pUlpit 

when he recites a passage from the Qur",an requiring prostra-
24 

tion and prostrate". There are numerous examples of thla type, 

but the above evidence is 5ufficient to prove the fact that 

the past, when it does not yteld a corresponding validity to 

the present, will not he followed and will remain unimportant 

in the face of the prevalent practice of Madinah or against 

the opinion of Malik himself. Further, it becomes clear from 

the above discussion that the contents of the past practice 

were not absolutely specifie for Malik. It seems that accord-

ing to him the past practice was of a purely situational cha-

racter, aa,d he does not take it 5eriouslY and does not treat 

it specifically and strictly. That i5 why the past as such was 

not important for him. The pa st has never been presented in 

the Muwatta' as an independent argument for jUdging the validi-
•• 

ty and genuinen es 5 0 f the pre sen t. On th e con trary, th e pas t 

is judged by the present. Hence the Sunnah in the Muwatt' is . . 
a living Sunnah. It is forward-looking rather than a baekward-

looking process. 
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III 

THE PREVALENT PRACTICE ( AL-'AMAL ) AND SUNNAH 

, 
It appears from the contents of the Muwatta that 

•• 
among the lega1 arguments Malik's greatest re1iance la on the 

actual practice ( al-lamaI) of Madinah. But the practice of 

Madinah 1s not something absolutely specifie and explicite 
", 

There are several expressions and phrases in the MUwatta 
25 •• 

which convey the sense of the practice. Tney êxpress different 

shades of the '~ and have their gradations. In the follow-

ing we discuss these expressions according to their position. 

The chief constituent and the highest form of the 

'amai vlith Malik is the element which is observed in the prac-

tice of the people of Madinah in genera1, and on which Malik 

and his circ1e agree with those scho1ars whom they like.Fur-

ther, the who1e body of the scholars in Madinah also give 

their consent to it, and according to Malik,even the past 

scholars as weIl as the governors and judges held a unanimous 

opinion concerning it. The typical expression of this is the 

fOllowing example: 

On a certain issue Malik saysa 

The agreed practice among us which 1 heard from 
thos e whom 1 1 ik e, on which the 1 eader s of the 
past and of the present are in agreement, and that 
i5 the Sunnah about which there is no disagreement 
among us, and according to which has been the 
practi~e of the people (~amr al-muitama' 'alayh 
'indana wa a11adhi sami'tu mimman arda ••• wa a11adhi - . -
ijtama'at 'a1ayh al-a'immatu fi al-qadim wa a1-
Hadith ••• wa ti1ka al-Sunnah a1lati 11 ikhtilaf . - -
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_ 26 
flha 'indana wa allagQi lam yazal 'alayh 'amal al-nas). 

Malik has gone so far to establish the practice of the people 

of Madinah in this case that hè has apparently left no body out 

either past or present. But the striking point in this example 

15 the way he starts his description. He begins the argument w5tth 

the agreed opinion of his cirele ( 'indana ). Then he goes on 

quoting those whom he liked (mimman arda), then the whole body 
• 

of scholars of the past and of the present, then the Sunnah 

which was without disagreement, and at the end the continuous 

practice of the masses. It seems that the 'amal al-n?~ as such, 

is not the highest argument unless it is strengthened by other 

corroborative argumènts. There is plenty of evidence in the 

.1 
MUwatta to support this view. On a certain occasion Malik saysl •• 
ftThe matter about which there is no disagreement and no doubt 

among any of the scholars of our city, and the practice (al-'amal) 

is also like that ll (al-amr alla.9.hi la ikh.ti.;;llaf flh wa la ~akk 

- 27 'inda ahad min ahl al-'ilm bibaladina wa kadhalika al-tamal) • 
• 

At another place he uses this phrase. "The matter which is undèr 

practice, its knowledge i5 in the hearts of the people, and the 

practice of the past has been like that" (al-amr al-ma'muI bihi·' 

wa kla'rifah ~-;lika fi sudur al-nas wa ma mada min • amalal-madiyin . . . 
_ 28 

fih). From these examples we can understand that the mOst effective 

and forc·eful argument in the thought of Malik is the practice 

(al-lamaI) of Madinah when it is corroborated by other arguments. 

N~xt to this kind of expression are the phrases which describe 

tlle practice of the people along with sorne of the corroborative 
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arguments. On a certain issue Malik saysl "Thi s is the pra-

c ti ce which l found the peopl eand the schol ars of our city 

- -
following" (ha~a al-arnr hUwa allagai adraktu 'alayh al-na5 

-29 
wa ahl al-film bibaladina). On another occasion Malik saysU 

Th.e agreed ma tter arnong us and the Sunnah about which there 

is no disagreement and on which l found the scholars of our 

city" ( .a.l.:.i..rnr al-muitama f 'alayh 'indana Via al-Sunnah allati 

la ikhtilaf f1ha, wa allaShi adraktu' 'alayh ahl al-'ilm biba­
_ ;jO 

ladina ). It follows from these examples that where the prac-

tice (al-'amal) is supported by one or tV/o arguments, thi!$~~ 

tse secondary in force to the practice which is backed by fur-

ther ar gumen ts • 

The third kind of practice i5 the one which is report­

ed above without being corroborated by any other argumentl 

"This is the practice which 1 found the people following;that 

i5 the past practice, and the people have always followed it" 

(hasUl,a ma adraktu 1 alayh al-nas wa huwa al-arnr al-qadim VIa lam 
31 

yazal al-nis • alayh). On another occasion Malik reports: "The 

practice of the Muslim5 about which there i5 no disagreement" 
- 32 

(~unnah al-Muslimin allati 1; i~til~f fih;) • 

The fourth constituent of the practice is the simple 

agreèment of the scholars of Madinah without any other corro-

borative aI'gument. On such occasions Malik saysa "That is the 

matter on which the scholars of OUr city alvlaY5 have agl!:':'eerll-
_33 

(~alika al-amr alla~i lam yazal 'alayh ahl al-'ilm bibaladina). 

Or somp.times he refers the matter to sorne anonymous scholars .. ... . 
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"the ma tter 1 heard the scholars speaking about" (al-amr 
34 

allaShI sami'tu min ahl - 'ilm). 

!hase are the different phrases which are used to 

denote the prevalent practice of Madinah. It seems that these 

expressions represent different shades of the practice, and 

that they convey different degrees of the '~. Âs we have 

already noted, all these phrases are not quite equal in force; 

their force increases proportionately according to the strength 

of the corroborative arguments. 

These were the positive expressions conveying the prac-

tice of Madinah. But sometimes Malik discards certain elements 

alongside the practice in Madinah, and on such occasions he 

usually adds laysa al-'amal 'alayh ( the practice is not 

according to it) at the end or in the beginning of his state-

ment of the issue. On the issue of performing the pilgrimage 

on another's behalf Malik says, "The practice is not according 

-to this tt ( laysa tala ha9.Jl.a al-'amal). On the question whether 

a person can say one Witr, Malik declaresc "This is not the 
- -practice according to us" ( laysa ha~a al-'amal 'indana). 

There is yet another constituent of the '~in Madi-

nah, itlléà"t is, the opinion of Malik himself. We have seen above 

that the '~ holds a unique position in the 1ega1 thought of 

Mal ik, and i ts force increa ses wi th the 5 tren gth of th e c~r:r" O-

borative arguments. We have a1so noted that aIl arguments other 

than the '.am.i!J.. are subject to the QIuthority of the '.a..!ll.al. which 

is never overruled by any of the previous arguments. But it 
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remains to be seen whether the 'amal itself Is sUbject to 

any thing else or it is an absolutelY independent argument. 

l t i s our op ini on tha t i t i s $ubj ect to th e "ncr ma ti ve prac-

tice" a point to which we sha11 revert in the next section. 

But it may be very important here to point out that the prac­

tice which Malik upho1ds was not very Old. It becomes clear 
; 

from the contents of the Muwatta that the 'amal which Malik .. 
upheld and the amr al-gadim expressed in the Muwattâ' were, 

• • 
in fact, quite recent. On the issue of the night-prayer 

(Salat al-Iarawib) during the month of Ramadan, Malik quotes 
-.L.-:... • 

Da wu d b. Qay 5 who 5 aid, "1 found the p eopl e, during the rul e 

of Aban b. 'Uihman and 'Umar bo 'Abd al-'Aziz (in Madinah) 

saying thirty-nine Rak'at including witr. Malik, endorsing 

this report adds , "That Is the ancient practice according 
_35 

to us" ( huwa al-amr al-qadim 'indana). Here Malik calls a 

practice "al-amr al-nad im" which had actually originated only 

a generation before him. The most telling example on the sub-

j ect is the f0110wing:; AI-A'raj (' Abd al-Rahman b. Hurmuz 
36 • 

d. 117 A..H.) describes an unanimous practice of the people 

of Madinah on a certain issue: uMa adraktu al-nas illa wa 
37 

~ ••• ft On this unanimous practice of the people of Madinah 

in the time of al-Alraj (d. 117 A. H.) Malik remarks: "The 

practice is not according to this (practice)" (laysa 
38 

lalayh al-Iamal). This means that what was a unanimous prac-

tice of the people of Madinah thirty years before had become 

outdated in the time of Malik, and a new practice had replaced 
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it. In the first instance the amr al-gadim had its origin 

only in the time of 'Umar b. 'Abd al-'Aziz ( d. 101 A. H.), 

and her e in the second in stance the f.â!!!.âl. of Madinah i s 

stated to be against what was the unanimous practice of the 

peop,e in 117 A. H. Therefore, the '.à.!Illl of the people of 

Madinah was qui te re cen t in the time of Mal ik; or el se th e , , 
• .â!!lal. '" spoken of in the Muwatta was not always "actual" but 

•• 
rather sometimes was intended by Malik to be the "ideal" or 

"nOl:'ma ti ve" prae tice. We are inel in ed to sUpp or t the second 
39 

view. 

From the foregoing discussion it may be concluded 

that the expressions stated above constitute the lamaI of 

Madinah. The • ama,1 of Madinah does not include what was obser-

ved in the practice of the people of Madinah a little before 

Malik, but rather what was prevalent in the time of Malik. , 
Hence the 'amai means the "pre~ent practicett. This "present 

practl~.· was higher than the "past practice" in authority. 

Therefore, it could supersede aIl the ~adiZhs, statements, 

decisions and verdicts belonging to the past regardless of 

their distance and their source. The past as such, therefore, 

does not constitute an independent argument and does not 

establish its validity as such. The past has to seek its roots 

in the present and establish its genuineness in the "present 

practice" if it is to become valid at aIl. The present posse-

sses the overriding authority and is the standard of judge-

ment; the past follows the present and is judged by its nor-

mative standard. 



PART II 

AL-SUNNAH 'INDANA 

The term Sunnah as we have already noted in chapter l 

means "to set an exampl e," "to establish a new rul e or a 

custom or an institution etc. to be fOllowed.- It also .. 

conveys the meaning of an already existing custom. In the 

Muwatt: the term has been used in both senses. It is very .. 
difficUlt, indeed, to determine with certainty where ·Malik 

has used the word Sunnah in the meaning of "actual unanimous 

custom" and where in the sense of "normative practice. ft Never­
.1 theless, from the contents of the Muwatta sorne guiding prin-

• • 
ciples can be deduced which may enable us to judge in what 

sense the term is used. For example, it would appear that 

wherever the following principles are present with regard to 

a particular issue, Malik will employ the term al-Sunnah in 

the sense of the actual practice of the peopl e of Madinaha 

i) Malik has not quoted tladi.:th" or a statement, or 
',;~rdict or decision etc. of any of the past authori­
tie s a gain st the i SSUI; 

-ii) the expression used by Malik to describe the issue 
reflects the general practice of the people of Madinah; 

i i i) the schol aI s of Madinah a gree wi th the issue; 

iv) "Malik with his circle" ( 'indan~) is in agreement 
with the above. 

On a certain issue Mal ik say SI "al- arnr al-muj tama' 

'alayh 'indana wa al-Sunnah allati la ikhtilaf fiha wa allaShi 
_40 

adraktu 'alayh ahl al-film bibaladina ft (the agreed opinion 



among us and the Sunnah whieh is without disagreement and wh-

ieh l found the seholars of our city following). Commenting 

- -
on another 15 sue Malik saysl "llli.alika al-amr allaàb.i la ikhti-

-laf fih wa la shakk 'inda ahad min ahl al-'ilm bibaladina wa - . 
kadhalika al_'amaIU41(that is the praetiee about which there 

ls no disagreement, not a single scholar in our city has any 

doubt about it, and the Lgeneral J practiee Lof the people 

of Madinah -1 is accordingly). On an other issue Malik saysl 

- -"Wa 2,halika al-amr al-ma'mul bihi wa ma'r1fah sU!.alika fl ~udur 
_42 

al-nas wa m"i' mada min 'amal al-madiyin fih" (that is the custom 
• 0 

generally followed Lby the people _7, its recognition is in 

the hearts of the masses, and the practice of the predecessors 

had been aecordingly). 

On these three issues Malik has not quoted any I}adi,:th, 

statement~ verdict i decision etc. from any previous authority 

which contradicts his doctrines, and whatever he has recorded 

from the past is in ha~ony with the issues stated by him. On 

the first issue, for instance, Malik has recorded Hadi.ihs and 
• 

decisions from the Prophet, from 'Ali, from 'Umar b. al­

Khattab, 'Uthman b. 'Aff;n and from Sa,id b. al-Musayyib, 
•• 

whieh unanimously coneur with the doctrine under discussion. 

Thén at the end of the passage Malik deseribes the agreed 

opinion of his cirela (al-aœr al-œujtama' 'alayh 'iodana) and 

the general practice of the people of Madinah ( wa al-Sunnah 

allati la ikhtilaf fiha ) and then the agreement of other sch-

olars of Madinah ( wa all~ihi adraktu 'alayh ahl al-film biba-
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ladina). In the second example, Malik records nothing from 

the past, which means that he did not find anything from his 

predecessors in support of the issue or against it; 50 he dis-

eusses the issue by quoting other arguments, i.e. the agreed 
_ 43 -. 

opinion ( of Malik) (al-amr allaSlli la i.kb.tilaf fih), the 

unanimous opinion of the scholars of Madinah and the general 

practice of the peopl e of Madinah ( wa la .s.b.akk 'inda a~ad 

min ahl al-'ilm bibaladina wa k~alika al-'amal). On the 

third issue Malik quotes a l!adi.:tb. from the Prophet which 

accords with the point under discussion. Then endorsing the 

issue he describes the problem in his own way and gives his 

opinion on it; at the end of the passage he adds that this 

is the custom which is generally followed (al-amr ai-ma'mui 

bihi), that this is the practice generally recognized by the 

scholars and by the people of Madinah ( wa ma'rifah !!halik 

fi sudür al-nas) and that this has been the practice of the 
• 

Predecessors (wa ma mada min 'amal al-madiyrni~ !hese illus-
• • 

trations and many others in the Muwatta' lead us to locate .. 
." 

occasions in the Muwatta where the term al-Sunnah is used in .. 
the meaning of actual practice. From these examples we can 

conclude,first, that either "the past" is in accordance with 

"the present" or "the past" is not present at aIl, but there 

is no contradiction So far as the report of the "past" and 

the practice of the "present" in Madinah is concerned.Second-

ly, the expressions give the impression that on such issues 

there VIas a general practice of the people of Madinah (~ 



Sunnah allati la ikhtilaf fiha or wa ka2halika al-'amal etc). 

Thirdly, aIl the scholars of Madinah agree on such issues (wa. 

alla9.h.i adraktu 'alayh ahl al_film bibaladina, or wa la ~alk:k 

'inda ahad min ahl al-film bibaladina etc.)~ Fourthly, the 
• 

opinion of ~ialik combined with the opinion of his circle con­

c urs wi th th e is sue (al-amr al-muj tarne' • al ayh 'ind an a or .al: 

Sunnah 'indana). 

These four elernents constitute the Sunnah in the mean-

ing of actual practice cf the people of Madinah. We must stre-

ss the point that in case there 1s a feilure of any of these 

constituents in any of the issues, the question of unanimity 

on that issue becomes doubtful. When, for instance, Malik quo-

tes sorne past authority at the beginning of an issue and then 

at its end states an opinion contradicting the past authority, 

such an Opinion may not be held unanimously, despite the bold 

phrases such as la ikhtilaf 'indana ( there is no disagreernent 

among us) or al-amr al-mujtama' 'alayh 'indana (the matter is 

unanimously held among us), etc. For in such cases sorne of 

the s chol ar s of Mad inah ma y h old vi ews in ae cord wi th th e pas t 

authority quoted by Malik or a section of people in Madinah 

may act according ta it. Similarly, if aIl the scholars are 

not in harmony on such an issue or the pe~ple of Madinah have 

different practices, the question oÎ unanimlty will be doubt-

fuI. Last of aIl, "the agreed opinion of Malik and his cirele" 

(~l-amr 'indana or al-Sunnah 'indana) plays the most essential 

part in establishing the practiee of i~laàinah. "The agreed opin--
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ion of Malik and his cirele tt is the chief constituent of the . 

prae tic e of Madin ah, and no prac t ice of Madinah will ber eC09-

nised as valid or authentic, despite the agreement of first 

jbree constituents, unless it is approved by "the agreed opi-

ni on of Malik Il. Th ere fore t where aIl the fou r con st! tuents al' e 

in harmony with one another then the Sunna,h in the sense of 

the actual practice may be established. 

It will be interesting to note that this sort of"unani­

mit y" will be found in certain parts of the Muwatt~ and missing 
•• 

inother parts. The most extensive occurrence of this pheno­

menon i5 in the chapters devoted to the problem dealing with 

the Mu'amalat (social dealings and transactions). In these 

chapters "the past" ls missing to an alarming extent whereas 

the "present" is all-pervasive. For an illustration we can take 

the chapter on inheri tance (a I-FaraJ id). Accord ing to a stan-
. . 

~ -
dard edition of the Muwatta (edited by Muhammad Fuwad 'Abd al-

----~.~.- . 
Baqi, Egypt, 1951 A. H.) Malik has devoted twenty pages ta this 

chapter. Here, contrary to his wont, he does not open the chap­

ter by any Hadiih from the Prophet or a statement or decision 
• 

of the Companions or subsequent authorities. Rather this chapter 

is opened by his own statement. "a l_ amr al-mujtama' 'alayh 

'indana \'la alla.Q.h.i adraktu 'alayh ahl al-'ilm bibaladina". Upto 

page 8 (8th inclusive) he goes on stating issues one after the 

other without referring to any of the pûst authorities. The 

issues are substantiated by his statements al-amr al-mujtama' 

'alayh 'indana al1adhi 1; ik,htilaf fih wa alla9.hi adraktu 'alayh 
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ahl al-'ilm bibaladina etc. In the next 12 pages the Companioœ 

and the 5uccessors are referred t~ more than twice and the 

Prophet only twice, and the rest of the issues are supported 

again by the expressions mentioned above~ We havd taken the 

chapter on inheritance ( al-Fara'id ) as an illustration, but . 
many other chapters are very similar t(. it; particularlY the 

chapter on selling ( .âl:Buyul ). It may be concluded from the 

foregoing that the 5unnah in the meaning of actual practice 

1s based on "the present" and "the present" is an independent 

argument in its relation to "the past". In fact it is so inde-

pendent that "the past" is dependent on "the present". Now we 

shall see whether the 5unnah (al-'amal) is an absolute autho­

rit y in the Muwatta" or whether it is subject to sorne other nor-
e • 

rnative standard for judging its validity and absoluteness. 

II 

AL-' AMAL NOT AN AB50LUTE AUTHORI TY 

Nowh er e in the Muwat tl has M;l ik cl a imed tha t the 1 ~ .. 
(the actual practice) of Madinah 1s his highest argument. It 

J is, perhaps, the phraseology which he has used in the Muwatta, 
• • 

which has given this impression. SA far as the contents of the 

" MUwatta are concerned this view is difficult to support, It 
.~ 

emerges from the Muwattt and from his other opinions preserved .. 
in th e Mud awwanah of al-5ahnun, al-Rad d, and Ki tab al-Kh ê,r aj 

• 
- - - -' - -by Abu Yusuf, Kitab al-Hujjah and al-Muwatta by al-~aybani, 

--------~.~---- .. 
al-Umm by al-.§hafi'i and elsewhere that the' amal of Madinah 
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is not the final argument and the standard of judgement for 

Malik.ln the following we shall produce evidence from M~lik 

to support our contention. 

Al-Zurqani quotes al-Qadi Abü Ishaq and Ibn 'Abd al-
• • 

Barr to show that there was a practice among the people of 

~adinah in respect to a certain matter from the time of Mu.ghi_ 
44 

l'ah b • .§h.u' bah and Mu 1 awiyah (b. AbI Su fyan). On the same 

issue al-Zurqani quotes another authority, al-'Askari, from 
- .-. - - -

al-Waqidi who reports a statement of al-Zuhrl (ibm .§hihab) 

that the practice was first initiated by Mu'awiyah in Syria 
_ 45 _ ' 

and by Marwan b. al-Hakam in Madinah. Ibn Sa'd in his labaqat 
• 

reports from Muhammad b. Sa'd al-Quraz the f1allY practice of 
• 

'Umar b. 'Abd al-'Aziz (who was governor of Madinah at that 

time} and the practice of the people in general and the agreed 

opinion of the "Fuqaha'" (bf Madinah) in particular on the same 
46 

issue. AI-Waqldl reports th,t there was a continuous practice 

of the people of Madinah in that matter from the time of the 

Prophet and that there waS no cessation of this practice even 
47 

long after Malik's death. In the Muwattâ' itself Malik has confirm-• • 
ed the practice on the matter under discussion and was asked 

48 
"Who initiated it" ? From the above evidence it becomes abun-

dantly clear that there waS a practice of the people of Madinah 

on that issue from the time of the Prophet and that after the 

Prophet the people of Madinah had continued following it. But 

Malik i5 not in favour of the general practice of Madinah, 

therefore, he does not approve it. In this case Malik does ~ot 
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find anything contrary to the practice, since it was the agree­

-cl pla cti ce of the s chol ars as weIl as of the p eopl e of Mad inah, 

and even the past authorities ,of Madinah had also l7een in fa-

vour of the practice. Therefore, to support his view'against 

the practice he says. "The matter was not practised in the 
_ 49 

earlier period (fi al-zaman al-awwal). This example 1s a very 

clear indicator that neither "ibe present- as such nor "the 

past" as such was the ,standard of judgement for Malik; rather 

"the past" and -the present" were both at his disposaI, and he 

u$ed them wherever they agreed wi th his view. 

On the issue of fasting for six days àfter the Pitr 

Malik does not like the current practice of the people of Madi­

nah. It seems that the ~ of Madinah was that people should 

fast during those days. But since the practice does not conform 

to his view, he does not approve it and calls the practice Bid'-
50 

.âh.. (innovation). In support of his view contrary to the prac-

tice he quotes the past authoI'ities, which means that scholars 

contemporary with him were also in favour of the practice. 1t 

is a wont of Malik that when on a certain issue he has to refer 

to "the contemporary scholars of Madinah" he usually says ".àhl. 
- -al-'ilm bibaladina vagulun" (scholars of our~ity say) or "~ 

'alavh adraktu ahl al-'ilm bibaladina'o (1 found the scholars 

in (agreement) on-it). But here in this case Malik uses the 

past tense "lam vara" and "lam yablu.9h,ni", which means that 

the contemporary scholars do not share his view; rather they 

approve the practice. at the end he uses the present tense 
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__ 51 
"yakrahun" and "ya.khafun", which is a reference to Malik' 5 own 

group who concur with his view and do not like the practice. 

Qadi 'Iyad, describing many reasons why Malik opposed fasting 
• • 

during ~o$e six days, says that Malik found fasting to be a 
52 

common practice in Madinah, but he did not like it. Further, 

the later Malik! scholars have .commented on Malik's statement 

that he personally did not like the practice of Madinah and 

c a Il ed th e pra c tic e liB id' ah". Mutrif, 'Iyad and Abü 'Umar 
.. 53 

(among the Maliki scho1ars) are of this view. Vfuile commenting 

on Malik's statement none of them has held that Malik detested 

the practice because the scholars of Madinah had also detested 

it. Rather each of them has taken the rejection of fasting as 

the personal opinion of Malik which was contrary to the prae-

tice. 

It was a general practice at the time of Malik that 

several partners used to purchase an animal for sacrifice ( 11-

al-nusuk wa al-dahaya ) and distribute its meat according to 
• • 54 

their shares in ownership. Apparently this practice was based 

on the practice of the Companions while they were with the 
55 

Prophet in the year of Hudaybiyah (' am al-Hudaybiyah). Since 
• • 

Malik does not approve this practice, he says: 'lt'IllJlt~ 

L-practice J is to be detested" ( fa inna ~alika yukrahu). 

Now there \Vas no basis for Malik to support his view from any 

contemporary authority of Madinah or even from his immeàiate 

pasto The ~adith from the Prophet, the practice of the Compa­

nions and the actual practice of Madinah were aIl against him. 
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Nevertheless, he goes against the practice and quotes a 
56 

~adiJh from a Companion which supports his doctrine. 

Malik has recorded Hadiths and practices of the Pro-. -
phet and of the later authorities to show that they used to 

wip e only the upper part of their sho es whil e per forming .âl::. 

~. Under the heading "a1-' amal fi al-mas9 • ala al-,khuff.;;.yn", 

~, in the Muwattâ' , he records the practice of 'Urwah 
•• 

which was the representative practice of the people of Madi-
57 _ " _ 

nah, i.e., to wipe only the upper part of shoes. AI-Zurqani 
58 

has recorded consensus on this point.Nevertheless, this prac-

tice does not accord with "the view of Malik. He, therefore, 

lii disregard of everything, including even the practice, 

chooses the opinion of Ibn .:ih,ihab which says that the upper 
59 

part and the sole both have to be wiped. 

Ibn al-Qasim describes a general practice of Madinah 

saying that the calIers for prayer in Madinah did not put 

their fingers into their ears (al-MuJ aillhinin bi al-Madinah 

- - - -''J 60 
la yaj' alun a~abi' ahum fi aQhai1jhim). Malik does not approve 

of the practice as it stands; rather he suggests an amendment, 

5aying that the pract:lce should not be taken strictlY, and the 

caller ( al-MuJadhdhin ) shoUld be free either to put his 
61 

fingers in his ears or not. 

The above evidence suggest5 that the !~ of Madinah 

VIas not the highest or overriding argument with Malik nbr was 

it the final criterion of judgement to test" the validity and 

genuineness of the arguments available to Ivialik. The eviden-
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ce produced above and many other examples lf) the Muwatti 
•• 

clearly show that the '§lmal (the practice as such) is not 

absolute in its author1ty and 1s not a standard of judgement. 

Conversely the 'amal in the Muwatta' itself is subject to .. 
still another higher argument and has to be corrobor'ated by 

this higher argument te establish its validity and genuinen-

~ 

esse The "still higher argument" in the Muwatta is the "nol'-.. -
mative practice" (al-'amal 'indi). 

Malik has frequently used the expression "laya. tala 

ha~-; al-'amal" or "1aysa 'alayh al-'amal" in the Muwa~~t. 

Traditionally, the expression has been taken to mean "the 

practice of Madin~h." We are not satisfied with this inter-

pretation of the expression. We feel on the one hand that it 

is ambiguous and on the other that it 15 not a1ways equiva­

lent to the agreed practice of the people of Madinah. The 

expression ·may reier to practice of the people of Madinah at 

some places, but usually it is equivocal on the occasions 

where ft is suffixed by the term 'indana • In those cases it 

may mean 'indi. On the question of the least number of Witr 

to be said Malik records the practice of the Prophet and the 

practice clf the Companions that the least number of the Witr 

62 
was one. According to al-Zurqani aIl the Companions had agr-

63 
eement on this point. Apparently su ch was also the practice 

of the scholars 1ike Ibn Shihab who has reported the practice 

of Sa'd b. Abi Waqqas and of the people. Now Malik after quo-

• 64 

ting aIl this, says, "Wa 1aysa 'a1a ha.9.!iâ al-'amal 'indana". 
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It is our contention that "al-'amal 'indana" (the practice 

according to us) in this expression is not the practice of 

ail the people of Madlnah. Firstly, M.lik has recorded above 

the practice of the Prophet and of the later authoritles 

which are contrary to his cla1m. Therefore, the question of 

unanimity has already become doubtful. Secondly, whatever 

evidence he has recoxded on the point l "s a1so contrary to his 

claim, and he has not quoted in his support a single report 

from any authority, past or present, and has not cited the 

practice of any scholar previous or contemporary.Further, it 

is his wont that whenever h,e finds anything in his support 

he mentions it alongwith his statement which we have already 

discussed. Rere Malik does not report any supporting evidence 

but simply says "wa laysa 'ala h..a.siJla al-'amal 'indana". In the 

latest edition of the commentary of al-Zurqani published in 

1954 A. D. from Cair 0 the ed i tor s have d ele ted the word ".!...a.lâ" 

from the expression which now readsl "wa laysa ha,g,na al-'amal 
_65 

'indana", which clearly means. "This is not the practice accor-

ding to us", or "We do not accept it as normative pXactice". 

From the foregoing we can conclude that the expression 

"laysa tala ha2.ha al-'amal 'indana" may mean "the practice 

according to Malik". The crowning example in this regard 1s the 

following. On a certain issue Malik records a practice of Abu 
66 

Bakr. When al-§hafi'i mentions this reported practice as his 

argument, al-Rabi' rejects it and 5ays. "lay5a 'alayh al-'amal" 
67 

.( the practice was not according to it),. In his turn al-..ê.h,afi'i 
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produces evidence to show to al-Rabi' that there was such a 

practice. Al-.§h.afi'i reports what Malik had reported to h:iJm 

about the p ractic e of Abu Bakr and Ibn 'Umar on the p oint and 

further supports his argument by reporting from Sufyan b. 

'Uyanah that 'Umar b. 'Abd al-'Aziz also followed the same 

68 
practice. When al-~afi'i showed to al-Rabi' that Malik was 

not right in his claim of "laysa 'alayh al-'afui!" (the practi-
,-' 

ce was not accord Ing to it) a~d proved that the matter was acc-

ording to practice, al-RabI' apparentJy agreeing with al---!: ' ~; i.-

§.haft'i, omits from his argument the expression "laysa ;aiayh 

al-' ama! ft and slmplY sayu "We oppose aIl thi s, and we say no­

thing will be added to the 'Umm al-OUr'an in the last two Rak'-

_69 _ 

Lt. Here, in this example we see that Malik's statement "l aYsa 

'alayh al-'amal" ls equivalent to his statement, -Inna nakrahu 

ha2ha" (we dislike it) or "inn; nukhaliiu h;dh;· (we oppose 

this). Al-.§.hafi';i approaches al-Rabi' and tells him that Malik 

has opposed what he himself has reported, has reported nothing 

in his own support, and has alsoopposed the practice. Then 

he asks from where cornes his claim of following the practice 
70 

(fa ayn al-'amal). 

Perhaps the Most conclusive evidence on the point that 

on the occasion s wh ere Malik u sed th e exp re ssi on "1 ays ê 'al ayh 

al-'amal 'indana" he usually means" the normative practice" 

in this sense, is his expression reported by Ibn al-Qasim in 

the Mudawwanah. Commenting on the above~ issue Ibn al-Qasim 
71 

quotes Malik! "laysa al-~amal 'indi" (1 do npt accept itnas 

practice). This use of the term has shed a flood of light in 



helping to understand this aIl-important express~on. What 

has been said ambiguouslY so far, has become evidentlY 

clear here. Al-Rabi' uses the words nagul laysa 'alayh al­

!âmâl and "inn; nakrahu h;Sà;· and "inn; nU!h;lifu h;àh;· 

to express the same meaning which Malik has conveyed by the 

expressions "laysa al-lamaI lindi". In other words "laysa 

lalayh al-lamaI lindana" (which is equivalent to "DaQuI" 

with al-Rabi l ) and "laysa al-'amal 'indi" are equivalent. 

We have already noted that the expression "laysa lala ha~a 
_ 72 

al_'amal 'indan~ is equivalent to the expression "laysa 
_ 73 

hadha al-'amal 'indana". It is quite obvious that "laysa 

hadha al-lamaI 'indana" is not different from "laysa haSha 

al-lamaI 'i~di". 

Therefore, the reference in the Muwatta' to the "norma-
•• 

.:t..ill practice" ("al-lamaI 'inc!i" _or "'indana") i5 the rule, 
. . 74 

and reference to "the actual practice lt ('amal al-nas) 1s 

an exception. Further, "the actual practice" (1 amaI al-nas) 

i5 one of the lega1 arguments of rvfalik which, 1ike other 

arguments, 1s 5ubject to "the normative practice". 

III 

AL-SUNNAH • INDANA L-' IND! J lT.THE NORMA TI VS . 

PRACTICS" J 

We have establi5hed above that the 'amal (the actual 

practice of Madinah) i5 one of the 1egal arguments used by 
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Malik but that does not possessthe highest authority in the 

, 
Muwatta , though 1t occupies a special place among other argu_ 

•• 

ments. The chief characteristic of the~,..amll (the actual prac­

tic~), is that it holds supreme authority over other arguments 

of "the past". It supersedes "the past" but has never been 

superseded by it. The authority of the lama! as the standard 

o~ judgement of "the past" is estab!ished. On the other hand, 

however, the (~ is subject to "the 'amai 'indana or 'indi" 

("the normative practice"). It is, therefore, "the normative 

practice" which ru! es supreme over "the past" as weIl as "the 

present". We sha!! next discuss briefly the constituents of 

"n orma t i ve pra c ti ce" • 

Vie have already pointed out that the Muwatta'" was an end-
•• 

eavour to bring about a "§ynnah" and an "Ijma' " rather than 

an attempt to state and record V/hat was aiready existing in 
75 

Madinah. AI-.§hafi'i was, perhaps, the first person who used 

the terras "Sunnah", the "'amal" and the Uijma'", in the Muwa­

tta', at their face value and who then accused Malik of not 

fOllowing V/hat he himse1f had recorded. However, since Malik 

was endeavouring to bring about an agreement on "normative 

practice" and was not simplY recording the existing state of 

things, al-~~afi'i's criticism on the grounds advanced was not 

justified. In any case, due to the change of emphasis on "the 

normative practice" of Malik to "the actual practice" of a1-

§hafi'i, two points of view came into being. What emerges from 

.? 

al-§hafi'i's polemics and from the Muwatta 1s that the n.§unnah" 
•• 
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and the "'amal" in the meaning of the actual pl'actice of Madi-

nah were not the final l'esol't with Malik; rathel' his criterion 

of judgement was the "lamai 'indana" or the "Sunnah 'indana" 

(the normative practice). 

Malik used these expressions for the mOst part in the 

"normative" or "ideal" sense, whereas al-Sh-;U't used aIl of 

them, invariablY, in the actual sense. In the "Kitab Ikh,tilaf 

Malik wa al-~afl'i" in the JJ.mm., al-.§hafi'i has shown in great 

detail that Malik did not fOllow consistently the Il'amaI II
, the 

Il'ijmâ'lI and the "Sunnah" of Madinah. He says on a certain 

pointa 

You claim to follow the people of Madinah but at 
the same time you oppose whatever has been reported 
from them. Therefore, it becomes abundantly clear 
that none else but you disregard sa strongly aIl 
their reports and statements (annah-·;laysa ahad atraku 
'ala ahl al-Madinah lijami' agawrihl.m mlnku~)76·. 

On a given issue Malik says. "wa'ala dhalika kan al-nas 
77 

fi zaman al-awwal wa tala .Q.b.alika adraktuhum" (this had been 

the practice of the peOple lli the early period, and l found 

the people L"'Of our timeJ on the same). After reporting the 

con tinuou s p rac tic e of the p eopl e of Mad inah, Mal ik, nota gr ee­

ing with the established practice, suggests how the practice 
78 

should be. On a certain point al-§hafi'i portrays the actual 

practice of Madinah and also quotes many great authorities of 

the past and of the present and says' "You have opposed the 

leaders (al-a'immah) 3nd the actual pl'actice (wa al-'amaI), 

aDd~then concludesl "There is no creature who so strongly 

opposes the people of Madinah as you do" ft At the end of the 



168 

argument he adds, "If someone draws the conclusion from your 

writings that you are the strongest opponent of the people 
79 

of Madinah, he will be justified in his conclusions. ft 

On a given issue al-Rabi' has reported from Mal ik a 

consensus of the people of Madinah. Al-.2b,afi'i disputes al­

Rabi' and produces detailed evidence from Madinah against 

the "consensus" of M-;lik (.,WL ah! al_Madinah ma' akumyagulun 

ma iitama' al nas). Against this detailed evidence produced 

by al-~afiti, al-Rabi' admits frankly that Malik by "iitama' 

nl-nas" (the consensus of the people) meant "man raditu min 
• 

ahl al-Madinah wa in k;nu mUkhtalifln" (those whom Malik 
----------------------------------------
liked among the Madinese even though the other people of Ma-

80 
dinah may have held different view). Here al-Rabi' has told 

us that the "iima'" in Malik, here and elsewhere, was not the 

actual consensus of the scholars or of the people of Madinah; 

rather it was the choice or the ideal consensus of Malik. 

Al-Rabi' reports from M;lik that he (M;lik) did not 

follow a certai~ doctrine for the "'amal" was not according 

to it. Al-ihafi'i shows in detail that the '~ was accord-

ing to that doctrine. Vlhlm al-Rabi' found himself helpless 

and could not defend Malik, he left aside the argument of the 

n'amal" as there was no such practice in Madinah and took an-

other line of argument. That is, the doctrine would be trouble-

sorne if it were followed (li ann ha2.ha tatbqil tala al-nas). 

On thi 5 a l-Sha fi' i a sks, "fa Ayn al-' amal" (then where i s th e 

practice 7) Al- ~afi'i concludes that there was none in 
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Madinah who was in favour of Malik or whom Malik could qUO te 

in his support and that whatever he did cite was against his 
81 

view. The practice of M~dinah was also against it. 

Al-.§.b.a fi' i ha s p oin ted to many is su es on whi ch ther e 

was agreement in the practice of th,e people of Madinah but of 
_ 82 

which Malik saida "laysa tala has!ha al-'ama!". On such occa-

sions "laysa 'ala haSha al-'amal" (the practice 1s not accor­

ding to this) of Malik would mean "laysa 'a!a ha~a al-' amal 

n'indi" (practice should not be like this according to "me"). 

Forexample, Malik says. "laysa 'ala hagjla al-'amal" on a 

certain matter ~ . Al-Shafi'i brings' forth evidence and quotes 

the Prophet, 'AIT, al-Hasan, Ibn 'Abbas, Ibn I11-Musayyib, Ibn 
• 

.§hibah and Rabi 'ah etc:. aIl from Madinah to show that ther~ 

was such an '.am.al. in Madinah. The agreement and the practice 

of the great authorities of Madinah in fact, was tantamount 

to the actual practice of Madinah. According to al-.§hafi'i 

the issue was not only agreed upon and practised in Madinah, 

but there WâS no difference on the point even in the other 

regions of the Muslim lands i.e., in Makkah, in the East 
83 

(Iraq) and Yaman. This shows clearly that Malik was talking 

of the normative practice, whereas al-.§hafi'i accused him on 

the grounds of the actual practice. Malik declaresl "al-amr 

al-mu j tama' 'al ayh 'ind an~ on a certain issue. Al-.§.ha fi' i 

points out that al-Q;sim (b. Muhammad) and 'Arnrah bint 'Abd 
• 4 

8 __ 

al-Ra~man did not hold the same opinion. Al-~afi'i wants to 

prove that Malik's claim of the actual ijma' was not correct. 
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Al-Shafi'i, addressing al-Rabi', says that Malik holds 
85 

there to be consensus on an issue,to which al-Rabi' replies 

in the affirmative.Al-Shafi'i reminds al-Rabi' that a great 

majority of people do not concur with the opinion of Malik. 

Al-Shafi'i, taking it for granted that Malik, in fact,held a 

solitary opinion of which he (Malik) spoke as an "agreed 

opinion," continuesl 

Who has forced you to talk of thi 5 L-agreed opinionJ 
,10 which no body among human beings has referred.All­
ah hel~ us ! Then you corroborate it by saying al-amr 
, ind ana (th e prac tic e ac cord ing .~.o us). If "al-amr 
'indakum" is (equivalent to) ~. (consensus) of the 
people of Madinah then .Lwhy J have you opposed them. 
If it is a meaningless expression then why have you 
tak en so much pa in over i t (fa 1 ima tak aIl aftumUh"8 ?) 
l am not aware of any one before you who has said 
it; and whenever l talked to any one of you about 
it, l did not find him aware of its meaning.86 

Here al-Shafi'i, taking the expression of "lima'" at 

its face value, has disclosed very clearly that the lima' in 

Malik was not necessarily "actual»; rather Malik declared 

"lima' Il to exist on many occasions where, in fact, there was 

difference. Therefore, the "lima'" on such occasions must be 

the normative or ideal lima'. Another very important point 

ernerges from this passage, viz.,when Malik uses many corrobo-

rative expressions on a given point which give the impressicrn 

of "complete agreement" in Madinah, on such occasion despite 

the corroborative expressions, there is in fact, no actual 

agreement.Because Malik is convinced about its being Ideal, 

therefore, he supports it by confirmatory expressions. 

Al-~afi'i,juxtaposing the actual practice of the 
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people of Madinah, the opinion ofits scholars and the occa-

sions wh~re Malik has used the eXpressions "al-1 amal 1 indana", 

"al_amr al-muitama l 'alayh 'indana", "ijtama' à!-nas" etc. 

concludes that m:alik has not used these expressions to convey 

the actual practice of the people of Madinah and the opinions 

of its scholars; rather they are used to express the practice 

or consensus "in the mind of Malik himself" i.e., "the Ideal 

practice and consensus". Professor H.A.R. Gibb, commenting 

on su ch ,i ssue s in hi s work, Muhammadani sm has said l "The K oran 

and the Tradition are not, as it is often said, the basis of 

Is1amic 1egal speculation, but only' its sources. The rea1 

foundation is ta be sought in the attitude of mind which deter-
87 

mined the methods of utiliz;ing these sources. ft The la st senten-

ce of Professor , Gibb is very important for the sUbject we 

are discussin~ here. In fact, it is the attitude of mind 

which determines the methbds of, utilizing the sources. The 

attitude of mind of Malik ho1ds supreme authority in the MUwa­

tta' in atietèrning what shou1d be accepted from the preval ent 
.!.!.-

material in Madinah and what should be modified and to what 

extent. Malik evaluates and assesses the sources by that 

$tandard and establishes its genuineness and validity. With 

this attitude of mind a certain methodology 1s evolved serv-

ing the purpose of a set of principles which become the stan-

dard of judgement and the final criterion. 

Al-Shafi'i in his endeavour to find out whether there 

was actual practice in Madinah in respect to the issues where 
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Malik had used .the expression 'ama! describesthe practice 

of Madinah and the opinions of its scholars and cornes to the 

conclusion that the practice of the people of Madinah was con­

trary to the 'amal described by Malik. Therefore, recurrent1y 

he asks "fa-ayn al-tamal" (where isthe practice7); "ha.slha 

- -
~ay' khalaftum fih al-Sunnah, wa al-'amal, wa al-ajhar hi al­

Madinah" 88 (on this issue you have opposed the Sunnah and the 

'amal and the reports Lfrom the great authori ties of Madina­

h J; "Tagu1u ijtamatal-nas wa ahl al-Madinah ma'a-kum yagu-
_89 

lU" ma ij.:f:ama'al-nas" (You say the people ha-ve agreement wh-

ile the people of Madinah with you are saying that the peopl e 

do n.~ have agreement). Almost on the same grounds a1-~aybani 

has accused Malik. On a given point he saYSI 

- -Fa hadhihi ahadith ahi al-Madinah yuhtajju 'alayhim 
..,.. •• --- e 

biha wa hum ya'khugnun hi_khllaflha wa mimman ya'khu 

.9.hu bi,!ill.ilafiha Malik Ibn Anas wa huwa aliadhi 

rawaha fakayfa yakunun AshÏb ~ar wa hum yada'~n 
•• 

'ayanan ma yarWün wa law aradna an nahtajja talayhim 
biahadith kathÎrah min al-ahadith fi hadha aw nahwihi ----.- ~ ~ . -- --
la=a~tajajna biha 'alayhim ~lakinna iqtajajan; -Ï 

- - -biahadithi him awjabu fi al-Hujjah 'a1ayhim wa ha5ill.a . - . 
mimma yadullu tala ghayrihi min aqw;lihim innama 

taraku fihi al-Ath~ wa akbadh~ fih bima istahsanu - . 
bim; lam yattu flhi bi-A!h;r wa 1; sunn~-fu~9~O--(-th--e-s-e-

are the Hadiths of Ahl al-Madinah which can be advan-. -
ced as ar~ument against them; Lbecause_7 they report 
these Hadi~s and practice against them. Malik Ibn . -
Anas is oneof them, who has reported these Hadi.:th,s • . 
fIn such circumstances J hcVl can they L-claim to J 
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be the followers of l}adlJih LAth;'r _7 • . They openly 

have ignored what they have reported. !.f we w1sh to 

advance argument against them from Hadith we can do 

sO because there are number of ~adiÎhs zewhich can be 

cited J_on the present issue or on other simi1ar _ 

cases. L Tho~gh our advancing argument against them-l 

from the Hadi.:t,h& reported by themse1 ves is the 
• 

greater argument to be established against them. This 

i s o~ e of th e pr oofs where they have ignored A!har 

(I}adi~~) and have followed what they liked, for 

which they could neither produce any Aihar nor Sunnah. 

From this juxtaposition of the actual practice of 

Madinah and the normative practice of Malik, al-.2h.afi'i draws 
91 

the conclusion "fa al-'amai isihan ilayh" (the practice is at 

his discretion), and "sammaytum agawrlakum al-'amal wa a1-

_92 
ijma ,n (You ca1l your own opinions the practice and the con-

sensus). 

Next to al-Shaybani and al-~afi'i, who are of the view 

that the t~ and the i~ in Malik were normative, is a1-

Rabi' b. SUlayman, the addressee of al-§hafi'i in his polimics. 

Al-Rabi' has admitted this phenomenon at many places to al-

.§hafi'i. On a certain issue al-Rabi' reports consensus of the 

people of Madinah from Malik, and at the end he discloses that 

by "the consensus of the people" he does not mean the consen­

sus of the people of Madinah in general, but the consensus of 
93 

those "wh.om we like", though other people may have d1fferences ll
• 

This means that the consensus was . at the discretion of Malik. 

That the practice or the consensus was at the discretion of 

Malik is further supported by the expressions used by al-Rabi'. 
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- -In his pOlemics with a1-.§hafi'i, al-Rabi' wi11 usually supp,ort 

his position; by the use of such phrases as ,Fa-inna nakrahu 

(we dislike it) or fa-inna nukhalifuhadha (we oppose this). 

In these phrases, the "weil inc1udes Malik. Vlhen al-.§.h.afi'i 

produces much evidence against the view held by Malik, a1-

Rabi' usually does not present other reports from Malik. He 

-either repeats "fa-inna nakrahu" (we dislike it) o~ "'fa-inna 

-nukhalifu" (we oppose it) or explains Malik's view rationally 
_ 94 

as, e.g. "li-annah ta.:!cb.qil" (because it is troublesome). The 

MoSt tell1ng example in this regard is a case where Malik dis­

regards the practice as weIl as the report.On this occasion 

al-Shafi'i addresses al-Rabi' and says "the '.â!!l2.! and the 
95 

iima' are nothing but your own opinions". Now here was the 

occasion where al-Rabi' should have defended Malik, had a1-

Sh;ii,r,s statement notbeen based on truth. But what al-Rabi' 

said in reply to al-.§.hafi'i was that he simplY endorsed the 
96 

opinion of al-Shafi'i and accepted it completely. 

Ibn al-Qasim also holds the same view. He has given 

certain hints in the Mudawwanah to the effect that Malik tried 

to present a normative practice, There are Many examples in 

the Mudawwanah in this regard but his reporting of a statement 

from Malik in this connection is very important. On a certain 

issue he reports from Malikl "al-lamaI 'indi" (the practice 

accordiug to me), which, in fact, is the most important indi-

cation of the fact that Malik wanted to present a ncrmative 

practic e. 



\1'75 

Lay..:th b. Sa'd is another very important' figure ' who 

has helped Us to understand the concept of Sunoah in the Muwa_ 

" . tta of Malik. In his letter addressed to Malik,Layjh has dis-
.:..:... 

closed many facts which throw light on the point that Malik did 

not invariablY follow the actual practice and the consensus 9f 

the people of Madinah. Rather, in the presence of wide diffe­

rences in Madinah, . M~lik's claim of fOllowing the practice and 

the consensus does not hold water. I .t is implied in the letter 

of Lay.ih tha t Malik did not ' rep1'esent the actual prietice or 

copsensus of Madinah and that what he p1'esented was his no1'-

mative p1'actice or consensus. Abu Yusuf says that the phrases 

su ch as "bidhalik 'amilat al-a'immah wa 'alayh ahl al-film" 

both in Malik and in al-Awza'i are vague and ambiguous and do 
97 

not 1'efe1' to the actual practice. Al-§.haybani, anothe1' impor-

tant authority on Malik, holds that Malik ignored and dis-

regarded the practice of Madinah when it did not fit into the 

general principles of Islam, according to Malik, which al-
98 

§.haybani terms as istihsan. 

§hah Wali Allah of Dihli, though a later authority on 

Malik, has helped us a lot in explaining the concept of Sunnah 

'" in the Muwatta. §hah Wali Allah quotes a statement of 'Abd .. 
a1-Ra~m;n b. Mahdi, in the introduction of his work, al-Mu~a-
~9 ~ 

iLâ, a Commentary on a selection of A~adi!h from the Muwatta .. 
by Sh:;-h Wall Allah himself. The statement re.adss "Sufyan al-

lhawri is Imam in ~adita and not Imam in Sunnah, while al­

Awza'i is Imam in Sunnah and not in ~~dith, but Imam Malik is 
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100 
Imam in both of them." .§hah Wali Allah quotes another state-

ment by al-~afit b. ~ala~ explaining the meaning of a1-Sunnah 

in the above statementl "The meaning of the Sunnah is that 

which is the antonym of al-bid'ah (innovation). It is possible 

that a person may be a scholar of Hadith but not be a scholar 
• 

101 
of Sunnah." 

~ah Wa l i Allah, not satisfied with the explanatioq/of 

Hafiz b. Salah, says that the statement needs further clarifi-
• • • • 
cation and then he gives his interpretation in these wordsl 

I.t is no secret that the predecessors were of two 
categories in determining the meanings_and in __ 
deducing the legal opinion ( fT istinbat al-ma'ani 

wa a1-fat~). The occupation of the one category was 
to take care of 't,he Qur,1an and the ljad1!h and the 
statements of the Companions and utilize them for 
1egal purposes ( wa tastanbitu minha ). That was 

• 
the methodology of the Mu~addi1hin (Traditionists). 

The other Category used to take into account those 
fundamental and basic principles (a1-qaw;'id a1-
kUlliyah) which had been neat1~ enunciated and re­
fined (naqqahaha wa hadhdhabaha) by a group of ju-. -
rists without taking into account their sources. 
Whenever the y were faced by a problem, they sought 
its solution from these fundamenta1 (principles) • 
And that was the method01ogy of the activity of the 
Fugaha' (the j ur is ts) ~.'l:02 

After explaining the meaning of the Sunnah, i. e., "the 

basic and fundamenta1 principJ,es," .§hah Wali Allah turns to 

the Sunnah of Malik in his Muwatta' and says, "And when Imam 
•• 

" Malik uses the term al-Sunnah in the Muwatta he means the 
103 

established fundamental principles." 

.. 

..:> Therefore, the concept of Sunnah in the Muwatta con..;.-
•• 

titutes certain basic and fundamental principles based on 
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the religious and ethical principles of Islam. This Sunnah 

was the highest authority with Malik and it superseded every 

other legal argument prevalent in Madinah. Consequently, the 

constituents and content of the eamcept of Sunnah in the Muwa_ 

ttt are {il the sound reaSon and independent considered opi­
.!-!.... 

nion (~) of Malik; (ii) moral and lega~ ~easoning; and (iii) 

the basis of this rational and moral free-thought activity of 

Malik was the recognized Islamic religious norms derived from 

the religious and ethical principles lntroduced by the Prophet. 

( 2) 

That i s why we find two things in the Muwattt : 
•• 

The legal material in the shape of pronouncements, 
decisions and statements from the authorities of 
the past and the present; 
a standard of judgement for the purpose of evaluat­
ing and assessing the material, for establishing 
its validity and genuineness and for presenting a 
normative and Ideal practice. 

The primaI'y intention of Malik, therefore, Vias to 

present a normative practice; if this were possible on a 

given point thDough the already existing practice Malik accep­

ted it; if not, then he tried to mould the actual practi~e by 

diverting attention from it to his own preferred concept of 

the normative practice. On such occasions Malik us~ally applied 

some expressions which are suffixed or prefixeqby the term 

'indana. 'Indana is applied to the practice or opinion or sta·-

tement or decision even of one-single authority of Madinah.If 

such a view is practised o~ held by two or more authorities, 

then its force is augmented. We have pointed out at various 

places that very often Malik has applied this term even to his 
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personal opinion. It is on such oc'casions that Lay!h b. Sa'd, 

Abu Yüsuf, al-Shaybani and al-~afi'i were much upset to hear 

the personal opinion of Malik described as the practice of 

Madinah when such was not practised even by a minority of the 

Madinese. 

CONCLUSION 

Sunnah and Hadith are not identical in the Muwatt/. . - .. 
Hadiih in general certainly is one of the sources of Sunnah, 
• 

. but not its only s·ource. The acceptance of Ijadi.:th by Malik as 

a source of Sunnah does not depend upon the princip1es enuncia­

ted by later specialists on ~adrjh. For him aIl kinds of ~adi!h 

such as: the Musnad, the Mursal, th~ Mawguf, the Mungati' etc. 

are equal as 1egal arguments. They are accepted or rejected, 

and also are superseded by one another, indiscriminately and 

on the basis of principles other tban those developed later 

in the science of Hadiih. 
o 

"The past" (a1-madi), in VJhatever form (i.e., state---_. 
ments, verdicts,decisions etc. by the past lega1 authorities 

of Madinah), i5 another source of Sunnah in the Muw;3.tta'. But .. 
"the past" as such i5 not an independent 1egal argument. Its 

validity depends upon its bearing on "the present". Accep-

tance or rejection of the authority of the past will be judge-

ed, regard1ess of the source of information by the extent to 

which it is useful in present circumstances. 

"The present", or "the prevalent practice of the peo-
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pIe of Madinah" (al-amr allaSlli adraktu ~alayh a1-nas) 1s an-

. ~ 
other very important constituent of Sunnah 1n the Muwatta • . . 
"1l1s present" is not dependent upon "the past" for establish-

1n9 its validity; rather "the present" is so independent ofr 

"the past" that sometimes, the latter is judged by the former. 

Iraditiona11y it has been held that "the practice of the 

people of Madinah" (al-'amal) was the high~st legal argument 

and the final standard of judgement with Malik. We have shown 

that althoügh the '..â!n.i.l. rUled supreme over other legal argu-

ments, it w~s not the final standard of judgement with Malik. 

Ir u1 y i t sup er seded "the past" and n ever vi ce-versa; bu t the 

'amai in turn was superseded by another yet ~igher argument, 

i.e., the persona1 judgement of M~lik himself ( i. e.,'jpdana). 

~ 
Very extensivelY used expressions in the Muwatta sucb 

•• 
as al-arnr al-mujtama' 'alayh 'indana, al-amr alia4hT la ikhti­

l;f Nh" 'îndana, al-amr alla.Qh.1 adraktu 'alayh ahi al-'ilm 

bibaladina etc. have traditionally been taken in the sense of 

the gelleral consensus of the people and of the scho1ars of Ma-

dinah. We have established, on the contrary, that in spite of 

the use of these bold phrases, Malik did not mean by them the 

actuai general consensus.,.,of the people or of the scholars of 

Madinah. Rather he applied these suggestive expressions ih his 

endeavour to bring about a consensus and to point out a nor-

mative practice. 

The possibility of an actual general consensus or pra­

...J 
c tiC"e of th e p eopl e of Mad inah in the Muwa tta cannot be rul ed 

•• 
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out altogether. Establishment of s~ch a general consensus 

does not depend, however, upon the use of the foregoing exp-

ressions with their corroborative phrases, apparently convey-

ing this sense. To establish the actual consensus or practice 

on a particular issue the fOllowing conditions have to be 

fUlfilled , (i) No Hadiih, statement, verdict or decision·etc • . 
of any of the past authority is quoted by Malik against the 

issue; (ii) the expression employed by Malik to describe the 

issue reflects th:e general practice of the· people of Madinah; 

(iii) the scholars of Madinah agree with the issue; and (iv) 

"Malik with his circle" ('indana) agrees with the above 

condi t ion s. 

Thu s, Had i.:th, from the Proph et or from s ome s ubse-
• 

quent authority, administrative directives, authoritative 

legal and juristic statements, verdicts and decisions of 

past and the present authorities and customs and practices 

of the people of Madinah -- i. e., the prevalent lega1 

material in Madinah __ are aIl legal arguments with Malik to 

be used to support a particular view of Sunnah. This view of 

Suanah rules supreme over these arguments and constitutes 

the highest and conclusive standard of judgement with Malik 

for evaluating and assessing the material and presenting a 

normative practice. We have, therefore, concluded that the 
.J 

Muwa tta , in stead 0 f being a · simpl e re cord of the con sen sus 
•• 

and practice of Madinah is an endeavour to bring about an 

ideal consenSU5 and a normative practice. 



..... -. ~
J: 
'~~ l"'- -

The original meaning of the term Sunnah, as we have 

seen in Chapter l, i5 "toset an example" and "to introduce 

exemplary conduct". J In the context of the Muwatta , Sunnah • • 
means "to bring about" and "to point out," from the preva-

lent legal material, the exemplary conduct and the model be-

haviour introduced bl the Prophet. We have also seen · in the 

same Chapter that the exemplary conduct of the Prophet, in 

the form of religious and ethical principles, became estab­

lished, and this fluid and liquid concept began to crystal1ise­

in the 'shape of definite rUles and usages of the community. 

It was the function of the early jurists and scholars to find 

out and to point out this exemplary conduct from the cumula­

tive tradition and from the accretive 1egal material. It 19 

in this context that the term Sunnah has been employed by 

Malik in the Muwatt~·~. This meaning of .§.!!n.nah 15 further 
•• 

strengthened by the corroborative expression, tindana, suff-

ixed to Sunnah e Contrary to the traditiona! interpretation, 

we have shown in great detail that 'indana means Malik an~ 

those who held his opinion. Mal"ik's occasional use of 'iJ:uU.. 

in place of 'indana has ma~e this meaning aIl the more 

clear. It is through this combination of al-Sunnah and 
.J 'indana, that the concept of Sunnah in the MUwatta is estab-.. 

lished. 

There are sorne other expressions also employed by 
.J 

Malik in the Muwa~~a to convey this concept" They are, 
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dhalik ahabbu ma sami'tu illaya fi dhalik, (this is the best 
• 

of what 1 have heard in this connection), la ba's bihi(there 

is nothing objectionable in itl, .M.â (this is my independent 

considered opinion):, etc. Therefore, the cohtent of al-Sunnah 

• indan a (th e norma tive pra cti ce of M';l ik) is not identi cal 

with the content of Sunnah as understood by al-~afi'i.Rather 

the content of a1:"Sunnah 'indana iSI 

{:i) Th e re li gi ous and eth ical prin cipl es in tr oduced 

by the Prophet which in due course of time had 

acquired the status of recognized Is1amtc 

religious norms and the accepted standard of 

conduct (al-guwa'id al-ku11iyah); (ii) sound 

reason and independent considered opinioh (~) 

and (iii) lega1 and moral reasoning. 

The intellectual activity of the Madinese scholars in the 

generation preceding Malik was in the field of Fi~h, pure 

and simple. Due to their rational and 1ega1 free-thought­

activity they are known as the Fuqaha~ They had 1ittle to do 

with Hadi~, with aIl its later technicalities. Malik was _._--
brought up in this intellectual milieu and received his 

training in this environment. Consequently, he started his 

intellectual career as a jurist and the contents of the Muwa-

tt/bear witness to the fact that he continued this career 

throughout his life. But the period in which he lived was ga-

thering momentum in favour of Hadi.:tb.. He shows his awareness . 
of this fact, but is content only to use it as one of his 
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arguments and not beyond that. He rarely invoked the verbal 

transmission of Sunnah ( i.e'. IJadI.:th ) to establish his point. 

It is true that he utilized the Hadi.:th material more than his . 
predecessors. But that was due to the fact that the pressi~ 

need of the time for uniformity and standardization amidst 

the chaotic and confused situation created by legal divergen-

ces, compelled the scholars to meet the challenge on an 

l'empire-wide "level, as the previous schol ars had done on the 

regional level. Mal ik shows hi s awareness of thi s "Ul tri_ 

regional" evolution and used Hadijh in his argumentation 
• 

which was acquiring the status of a universal element accept-

able to aIl regions. This development was in contra-distinct-

ion to the pure .fi.gh which de vel op ed regionall y in geographi-

cally and socially closed are as. Despite this evolution in 

his legal thought, ironically, Malik is more conservative to 

the genius of his predecessors than his counter-parts in Iraq, 

Abü Yusuf and al-Shaybani. The overriding authority accepted 

by Malik was not the tIadT1!:!, but the Sunnah 'indana; ",rhereas 

the Iraqians, especially al-§.haybani, had gone half-way to 

al-Shafi'i in the utilization of the Hadith material in their . -
argumentation. 
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